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CITATION OF REPORTS 

Rule 46 of the Supreme Court is a s  follows: 
Inasmuch a s  all the Reports prior to the 63d have been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C.. as  follows: 

1 and 2 Martin, 
Taylor b. Conf. j ............... as 1 N. C. 

1 Haywood ............................ " 2 " 

2 " ............................. 3 “ 

1 and 2 Car. Law Re- 
pository & N. C. Term ] ..... .. 

1 Murphey ............................ " 5 " 
2 6 6  6 " ............................ 
3 " ............................ " 7 " 

1 Hawks ................................ " 8 " 

2 " 6 '  9 " ................................ 
3 " ................................ " 10 " 

4 " ................................. 11 " 

1 Devereux Law .................... " 12 " 
2 " ..................... " 13 " 

3 " ....................... 14 " 

4 " " ..................... 15 “ 

1 " Eq. .................... " 16 " 

2 " " .................... " 17 " 
................ 1 Dev. & Bat. Law " 18 " 

2 " ' ................ " 19 <' 
3&4" ( (  ................ 20 
1 Dev. 8: Bat. Eq ................... " 21 " 

2 " " .................. " 22 " 

........................ 1 Iredell Law " 23 " 

9 Iredell Lam ...................... as 31 N. C. 
10 " " ...................... " 32 " 

C 6 '  ...................... " " 42 " 
8 L .  " ...................... " 43 " 

Busbee Law .......................... " 44 " 

" Eq. .......................... " 45 " 

1 Jones Law ........................ " 46 " 
f! 6 '  6 '  ........................ " 47 " 

3 " "  ........................ " 48 " 

6 " ' 6  ........................ " 51 " - " 1' ....................... " 52 " 
8 " " ....................... " 53 " 

1 " Eq. ....................... " 54 " 
2 " " ....................... " 55 " 
g '' " ....................... " 56 " 
p ' 4  ' 6  ....................... " 57 " 
j ' 6  6 '  ........................ " 58 " 
5 6 '  4' ........................ " 59 " 

1 and 2 Winston ................... " 60 " 
Phillips Lam ........................ " 61 " 

" Eq. ........................ " 62 I' 

W In  quoting from the reprinted Reports. counsel will cite always the 
marginal (i. e., the original) paging, except 1 N. C. and 20 N. C., which have 
been repaped throughout without marginal paging. 

The opinions published in the first six volumes of the reports were written 
by the "Court of Conference" and the Supreme Court prior to 1819. 

From the 7th to the 62nd volumes, both inclusive, will be found the opinions 
of the Supreme Court, consisting of three members, for the first fifty years 
of its existence, or from 1818 to 1868. The opinions of the Court, consisting 
of five members, immediately following the Civil War, are  published in the 
volumes from the 63rd to  the 79th, both inclusive. From the 80th to the 
10lst volumes, both inclusive, nil1 be found the opinions of the Court, con- 
sisting of three members, from 1879 to 1889. The remaining volumes contain 
the opinions of the Court, consisting of five members, since that  time or 
since 1889. 
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J U S T I C E S  

OF T H E  

SUPREME COURT OF NORTH CAROLINA 
FALL TERM, 1934. 

CHIEF JUSTICE : 

W. P. STACY 

ASSOCIATE JUSTICES : 

HERIOT CLARKSON, WILLIS J .  BROGDEN)" 
GEORGE W. CONNOR, MICHAEL SCHENCK. 

ATTORXEY-GENERAL : 

A. A. F. SEAWELL. 

ASSISTAKT ATTORAETS-GENERAL : 

T. TIT. BRUTON. 
JOHN W. B1KEN.t 

SUPREME COURT REPORTER : 

ROBERT C. STRONG. 

CLERK OF T H E  SUPREME COURT : 

EDWAR11 MURRAY. 

LIBRARIAN : 

JOHN A. LIVINGSTONE. 

'Deceased. Succeeded by Will iam A. Devin ,  November 1, 1 9 3 6  
tResigneti  February  1, 1 9 3 6 ,  succeeded by H a r r y  McJIullan. 
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J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CAFLOLINA 

EASTERN DIVISION 

Same Diatrict Address 
................................. WALTER L. SMALL ..................................... First IGlzabeth City. 

.............................. ............................................ M. 5'. BARNHILL Second Rocky Mount. 
................... R. HUXT PARKER .............. ... Third ............................... i3oanokeRapids. 

.............................. .......................... CLAWSON L. WILLIAMS Fourth Sanford. 
................................ .................................. J. PAUL FRIZZELLE F i t  Snow Hill. 

......................................... HESRT A. GRADT Sixth ............................ (>linton. 
.............................................. ........................... W. C. HARRIS Seventh Raleigh. 

......................... ............................................. E. H. CRANMER Eighth ...,C$outhport. 
................................ ............................................ S.  A. SINCLAIR Xinth 1i.ayetteviile. 

................... W. A. DEVIN* ..................... .. Tenth .............. ... ........ Oxford. 

SPECIAL JUDGES 
CUYTOK MOORE ..................................................................................... Williamston. 
G. V. COWPER .................................................................................... FLinston. 

WESTERN DMSION 

J O H N  H. CLEMENT ...................................... Eleventh .......................... TVinston-Salem, 
H. HOTLE SINK ...................................... TR-elfth ....................... Lexington. 
F. DONALD PHILLIPS .................................... Thirteenth .................... Monroe. 

...................... W. F. HARDIXG ............................................ Fourteenth Charlotte. 
JOHX 31. OGLESDT ....................................... Fifteenth ......................... Concord. 
W I L S ~ Y  WARLICK ...................................... Sixteenth ....................... .S emton. 
J. A. R o v s s ~ ~ c  ............................................. Seventeenth ................... V'ilkesboro. 
J. WILL PLESS, JX ................. .. ................. Eighteenth ...................... Marion. 
P. A. RICI:LROT .............. .. ........... ....!I, 
F E L I S  E. ALLEY, SR .................. .. ............. Twentieth ...................... ~ a s n e s ~ i l l e .  

SPECIAL JUDGE 

EMERGENCY JUDGES 
...... ............... THOS. J .  SHAW ........... .... Grtsnsboro. 

...................................................................................... 5'. A. I).\XIEI.S Goldsboro. 
r 7 ................... 1 . 13. I.'IXI.EY .......... .. N o  th Wilkesboro. 

'Appointed Associate Jus t ice  of  the Supreme Court .  Succeeded as  Judge of the 
Super io r  Cour t  by Marshall T. Spears, No\.ember 7 ,  1 9 3 5 .  
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SOLICITORS 

EASTERN DIVISION 

Name District Address 
HERBERT R. LEART ................ .... ............ Firs t  ................ ...... ..... Edenron. 
DONNELL GILLIAM ................................... Second ............................ Tarboro. 
W. H. S. BURGWIS .................................... Third  ............................ Woodland. 
CLAUDE C. CANADP .............................. .... . . .  Four th  ........................... Benson. 
D. M. CLARK ............................................ Fif th  ..................... .. .... Greenrille. 
JAMES A. POWERS ................................. Sixth ................ ... ........ Iiinscon. 
WILLIA~I Y. BICKETT ................................ .h. 
JOHN J .  BURKEY ............... .. .................... Eighth ..................... ...., Wilmington 
T. A. ~ICNEILL ............................................. Kinth ................. .. ....... 1,wnberton. 
LEO CARR ..................................................... Tenth . . . . . . . . . . . . . . . . . . . . . .  Burlington. 

WESTERN DIVISION 

ALLEN H. GWYK .......................................... Eleventh .......................... Reidsville. 
H .  L. K o o x ~ z  .............................................. Twelfth ........................... . G r o r o .  
ROWLASD S. PRUETTE ................................. Thirteenth ..................... WadesI?oro. 
JOHR' G. CARPENTER .................... ... . . . .  Fourteenth ..................... Gasronia. 
CHARLES L. COGGIN ............. .. ............... Fifteenth ......................... Salisbury. 
I.. SPURGEOK SPURLISG ................................ Sixteenth ........................ Lenoir. 
JNO. R. JONES .............................................. Seventeenth ................. S .  Wilkesboro 
C .  0. HIDINGS ............................................. Eighteenth ...................... Forest  City. 
Z. V. NETTLES .............................................. Sineteenth ......... .. ....... Asherille 
JOHK M. QUEES .................................... Twentieth .................... Waynesrille. 



LICENSED ATTORNEYS 
FALL TERM, 1935. 

List of applicants granted law license by the Korth Carolin3 Board of L a w  
Examiners a t  Raleigh, N. C., 31 August, 1935: 

ANDERSON, FRANCIS IRVING ....................................................... Leaksville. 
BAREFOOT, JOHN ROSCOE ........................................................... 3 n .  
BOOTH, WILLIAM ROBERT .......................................................... P ~ l l o c k ~ ~ i l l e .  
BRAWLEY, ROBERT VANCE .............................................................. Salisbury. 

........................................................... CARLTON, JOSEPH LEE R a l e i g h .  
CARTER, CLYDE CASS ................ .. ........................................... Wilmington. 
COLTON, JOHX MILTON, I1 ........................ ... ......... A b o r o .  
Cos, HENRY CLAY, JR ................................................................. a s  Hill. 
Cos, JOE MOSTE ............. .. ..... ...... ...... -inburg. 
DANIEL, JUSTUS GILBERT, JR ........................................................ R e  gh. 
DASIELS, DOROTHY ...................... .. ............................................ Welll?sley Hills, Mass. 
DAUGHTRIDGE, JOHN ATCOCIC .................................................. Battleboro. 
DAY, MABEL GERTRUDE ........... .. ................................................ 1 gh. 
FERGUSOK, JAMES HARDIE ........................................................... m k 3  Forest. 
FOUKTAIN, GEORGE MARION, JR ................................................... Tarboro. 

............................................ GAYIN, VANCE BEASLET .. ................. I <  nsville. 
GILREATH, LEMUEL REID .............................................................. Charlotte. 
GREER, LEE JACKSOS ............... ... ............................................... Wilnlington. 
GURIEY, MILFORD KENNETH ......................................... d e  Level. 

....................................................... HARPER, RSLEY GWTR., JR Hickory. 
HATES, CHARLES CLYDE ............................................................... Wilkesboro. 

............................... HAYES, JOSEPH ALLIE ............ .............. Pur l~?a r .  
HEEFNER, EDWARD SIERER, J R  ...................................................... IVin~~ton-Salem. 

................................ HENRY, THOMAS ALLISOX ................. .. New Bern. 
HOLLEMAN, ROBERT DUSK ............................................................ Dur t  am. 
HOWELL, JULIUS AMMOSS.. ........................................................... Thonasville.  

. ISGLE, HOMER JAMES .................................... .. ..... ....:ton-Salem 
...................................... ............. JARRELL, WILLIAM MARVIS .. High Point. 

....................................................... JESKIXS, JOHS ROBERT, J I ~  Parnlele. 
....................................................... JEROME, NIXA TOM DIXON Charlotte. 

JOHKSON, RUSSELL HAGOOD. ....................................................... ConV:ay. 
JONES, WALTER RALEIGH, JR ...................................................... Rockingham. 
JORDAN, WELCH OLIVER ............. .......................................... e l  Hill. 
LEATH, THOMAS HORNE ............... ... ....................................... Rockingham. 
LEE, MILTOX OWEX ........................................................................ Ii l l ington. 
RIACDOSALD, ALEXAKDER CARLTOS ............................................ Jacli301 Springs. 
RICGALIJARD, HARRY WOODROJV .................  chapel Hill. 
R~EDLIN, ANGUS ~ I C ~ ~ I L L A S  ......................................................... h1as1:on. 
MEDLIN. GILBERT .\ICEACHERS ........ .. .............................. 4 :on. 
MINOR, WILLIAM THOMAS, JR ................................................... Charlotte. 

.................................. MOORE, EDWARD LAWSOK ............ ........ Durham. 
R~ULLEK, JAMES .......................................... ..... -lam. 
PARKER, FRAKCIS MARION ............................................................. 4sheville. 
PEMBERTOS, CLARESCE LILLT ....................................................... Blac.; Mountain. 
REDMOSD, LEO ANTHONY ............................................................ isheville. 
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LICENSED ATTORNEYS. vii  

ROSE, CHARLES G., J R  .................................................. .. ........ Fayetteville. 
SHOCH, ARCH KERPER, JR ............................................................. H i  Point. 
S H A T L E ~ ,  CODY WII.BURS ............................................................ S. Wilkesboro. 
SHREVE, CLYDE ALLISON ............ .. ........................................... Summerfield. 
SMITH, CLIFFORD EMMETT ..................................................... TTa~hinrrton. 
STEED, WILLIAM HOWARD ............... .. ....................................... Thomasrille. 
TAYLOR, HERBERT HAXILTON, JR .............................................. Tarboro. 
S'ICK, GEORGE DAVIS, JR  ............................................................ . .Selma. 
WALL, JOHN ROBERTSOP; ................................ ..........................& 4sheville. 
WARD. DONALD BLOW ................................................................. Smithfield. 
WESSELI.. JOIIS CHARLES. .Tit. ...................... .... ..................... Wilmington. 
WEST, ROBERT LEE Warsaw. 
WITITAKER, DAVID CORRETT ...................... ........... . . . . . . . . . . . . . . . . . .  Cliffside. 
ZAGLIS, JOSEPH GOLDBERG ........... .. ............................................ Fayetteville. 

COMITY LICENSEES. 

I,ASE, MELVIS RUDTARD . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I Ie~ldersoi~r i l le .  
Tonn-G, LEE 1 .............................................................................. Greensboro. 

I. H .  11. London, Secretary of the  Korth Carolina Board of T,aw Esmniners,  
do herebj certify tha t  the  foregoing is  a t rue  and corrcct copp of the list of 
:1ttorl1e!q granted Inw license by the w i d  Board. August 21. 1935. 

Witneqs my hand and seal. this the 9th (lay of Srptembcr. 193.5. 



SUPERIOR COURTS, FALL TERM, 

The numerals in parenthesis following the date  of a term indicate the 
number of weeks during which the  term may be held. 

T H I S  CALENDAR I S  UNOFFICIAL 

EASl'EICN DIVISION 

F I R S T  JUDICIAL DISTRICT 

F a l l  Term.  1 9 3 5 J u d e e  Harris.  - 
Beaufort-Sept 16' ( A ) ;  Sept.  30t ( 2 ) ;  

Nov. 4 '  ( A ) ;  Dec. 2t. 
Camden-Sept. 23. 
Chowan-Sept. 9 ;  Dec. 16. 
Currituck-Seot. 2. 
Dare-Oct. 21: 
Gates-Xov. 18. 
Hyde-Aug. 24t  ( 2 ) ;  Oct. 14 
Pasquotank-Sept .  161: Oct. I t  ( A )  

( 2 ) ;  Xov 4 t ;  Nov. 11.. 
Perquirnans-Oct. 28. 
Tyrrell-Sept. 30 ( A ) .  

SECOND ,JUDICIAL DISTRICT 

F a l l  Term,  1 0 3 6 - J u d g e  Cranmer.  
Edgecombe-Sept. 9 ;  Oct. 1 4 t ;  Nov. 

l l t  ( 2 ) .  - 

hfartin-Sept. 16 ( 2 ) ;  Piov. 18t ( A )  
( 2 ) ;  Dec. 9. 

Nash-Aug. 2G; Sept. 167 ( A )  ( 2 ) ;  
Oct. 7 t :  Nov. 26'; Dee. 2'1. 

Washington-July S; Oct. 217. 
TVilson-Sept. 2 ;  Sept.  301; Oct.  28t 

T H I R D  J U D I C I A L  DISTRICT 

F a l l  T e r m ,  1 9 3 j J u d g e  Sinclair. 
B~r t ie -Aug.  26; Nov 11 ( 2 ) .  
H;~l~fax-Aug.  12 ( 2 ) ;  Sept. 30t ( A )  

( 2 ) :  Oct. 21* ( A ) :  Nov. 25 ( 2 ) .  
Hertford-July 29: Oct. 14;;' Oct. 21.1. 
Northampton-Aug. 5;  Oct. 28 (2)  
Vance-Sept. 30%;  Oct. 7 t .  
Warren-Sept. 16 ( 2 ) .  

F O U R T H  JUDICIAL DISTRICT 

F a l l  T e n n ,  1936-Judge  Devin. 
Chatham-July 29t  ( 2 ) ;  Oct. 21. 
Harnett-Sept. 2'; Seyt.  1 6 t ;  Sept.  30t 

( A )  ( 2 ) :  Nov. 11* 12). 
Johnston-Aug. 1 2 * ,  Sept 23t ( 2 ) ;  Oct. 

14 ( A ) ;  S o v .  4.1 ( A )  ( 2 ) ;  Dec. 9 ( 2 ) .  
Lee-July 16 ( 2 ) ;  o c t .  28 (2) .  
Wayne-Aug. 19;  Aug. 267; Oct. 'it 

( 2 ) ;  Kov. 25 ( 2 ) .  

F I F T H  J U D I C I A L  DISTRICT 

F a l l  T e r m ,  1 9 3 5 J u d a e  Small .  
Carteret-Oct. 4 ;  Dec. 27. 
Craven-Sept. 2* ;  Sept.  30t ( 2 ) ;  Nov. 

1Rt ( 2 ) .  - - ,  , -,- 
Greene-Dec. 2 ( A ) ;  Dec. 9 (2) .  I 

Jones-Seot. 16. 
~ a m l i c o ~ ~ o v .  4 ( 2 ) .  
Pitt-Aug. 1 9 t ;  Aug. 26; Sept. S t ;  

Sept.  23 t ;  Oct. 217; Oct. 28; Nov. 1 8 t  
( A ) .  

S I X T H  JUDICIAL DISTRICT 

F a l l  Term,  1935 J u d g e  Barnhil l .  
Duplin-July 22'; 

30'; Dec. 2 t  ( 2 ) .  
Lenoir-Aug. 19; 

Xov. 4 t  ( 2 ) ;  Dec. 9 
Onslow-July 15X; 
Sampson-Aug. 6 

Oct 21t ( 2 ) .  

Aug. 26t ( 2 ) ;  Sept.  

Sept.  23 t ;  Oct. 14 ;  
( A ) .  
O(!t. 7; s o v .  1 s t  ( 2 ) .  

( : ) I ;  Sept.  9t  ( 2 ) ;  

S E V E N T H  J U D l C I A L  DISTRICT 

Fall. Term,  1935-.Judg,s f arker .  
Franklin-Aug. 261 t 2) ; Oct. 14.; Nov. 

l l t  ( 2 ) .  
Wake-July 8*;  Sept. 9'; Sept.  16 ( 2 ) ;  

Sept.  3 0 t ;  Oct. 7 ' :  Oct. 211 ( 2 ) ;  Nov. 
4";  Nov. 257 ( 2 ) ;  Dec. 9* ( 2 ) .  

E I G H T H  JUDICIAL DISTRICT 

F a l l  Term,  1935-Judg? \Villiams. 
Brunsmick-Sept. 2 t  Sept 30. 
Columbus-Aug. 1Y 2 ) ;  Nov. 1 s t  ( 2 ) .  
New Hanover-July : '2*; Sept.  9 * ,  Sept. 

1 6 t ;  Oct. 1 4 t  ( 2 ) ;  S o v  11'; Dec. 2 t  ( 2 ) .  
Fender-July 15; Oct. 28 ( 2 ) .  

X I N T H  JUDICIAL DISTRICT 

F a l l  Term,  1 9 3 5 J u d g c  Frizzelle. 
Bladen-Aug. 5 ;  Sep:. 16. 
Cumberland-Aug 23'; Sept.  23t ( 2 ) ;  

Oct. 2 l t  ( 2 ) ;  Nov. 18 ' .  
Hoke-AUK. 19: Nov. 11 
~ o b e s o n - 5 u l y  8 t ;  ~ u g .  12.; Sept.  2 t ;  

Sept. 9' ;  Oct. T*; O4:t. 1 4 t ;  Nov. 4'; 
Dec. 2 t  ( 2 ) ;  Dec. 16*. 

T E N T H  JUDICIAL DISTRICT 

F a l l  T e r m ,  1 9 3 5 J u d g c  Grady. 
Alamance-July 29t Aug 12'; Sept.  

2 t ;  Sept. 9*; Nov. l l t  ( A )  ( 2 ) ;  Nov. 25'. 
Durham-July 15*;  Sept.  2* ( A ) ;  Sept.  

9 i  ( A ) ;  Sept.  161 ( 2 ) ;  Oct. i*; Oct. 217 
( A ) ;  Oct. 28t ( 2 ) ;  Dm:. 2'. 

Granville-July 22; Oct. 217; Nov. 11  
( 2 ) .  

Orange-Aug. 19;  A u g  26t ;  Sept. 30 t ;  
Dec. 9. 

Person-Aug. 5 ;  Oct. 1 4 .  
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COURT CALEKDAII. 
- -. 

WESTERN DIVISION 

ELEVESTII JUDICIAL DISTRICT 

Fall Term, 1 9 3 k J u d g e  Rousseau. 
Ashe-July 22t  ( 2 ) ;  Oct. 21*. 
Alleghany-Sept. 23. 
Cas~vell-Julv 1 :  Kov. 18. 
~ o r s y t h - J U G  8 ( 2 ) :  Sept .  2 ( 2 ) ;  Sept .  

16 ;  Sept .  23t  ( A ) ;  Oct  7 ( 2 ) ;  Oct. 2 1 i  
( A )  ( 2 ) ;  A-ov. 4 ( 2 1 ;  Nov. 18 t  ( A )  ( 2 ) ;  
Dec. 2 ( A ) ;  Dec. 9. 

Rocklngham-Aug. 5' ( 2 ) ;  Sept .  2 t  ( A )  
( 2 ) ;  Oc t  28'; Nov. 22 t  ( 2 ) .  

Surry-July 87 ( A )  ( 2 ) :  Sept .  30': 
Oct. i t  ( A ) .  

T\VELFTH JUDICIAL DISTRICT 

Fall Term, 1935-Juclge Pless. 
Davidson-Aug. 1 9 % ;  Sep t  Yt: Sept .  16 t  

( A ) ;  Oct. i t  ( A )  ( 2 )  ; Kov. 18 ( 2 ) .  
Guilford-Julv 8' ( A ) :  J u l v  29': AUP. 

5 t  ( 2 ) ;  ~ u g .  2Bt ( 2 ) ;  Sept .  16 ( 2 ) ;  s e p t .  
301 ( 2 ) ;  Oct. 21" ( A ) ;  Oct. 281 ( 2 ) ;  Nov. 
11'; S o v .  18 t  ( A )  ( 2 ) ;  Dec. 16*. 

Stokes-July I * ;  J u l y  87; Oct. 14'; Oct. 
211. 

THIRTEENTH JUDICIAL DISTRICT 

Fall Term, I 9 3 W u d g e  JlcEiyoy. 
Anson-Sept. 9 t ;  Sept .  23*: Xov. l l t .  
Noore--Aug. 12;; Sept .  1 6 t ;  Sept .  2 3 1  

1.4): Dec. 9 t  - 

~ i c h n ~ o n d - J u l y  l 5 f ;  J u l y  22*;  Sep t .  
2 t ;  Sept .  30': N o r .  4 t .  

Scotland-Oct. 287; Nov. 25 ( 2 )  
Stanly-July 8 ;  Scpt .  21 ( A )  ( 2 ) ;  Oct. 

7 t :  S o v .  18. 
Union-July 29'; Aug .  19t  ( 2 ) ;  Oct. 

141 ( 2 ) .  

FOURTEENTH JUDICIAL DISTRICT 

Fall Term, 1 0 3 k J o d g e  Alley. 
Gaston-July 22'; J u l y  2Yt ( 2 ) ;  S r p t .  

9'; Sept.  16 t  ( 3 ) ;  Oct. 21'; Nov. 25' 
( A ) ;  Drc .  2 t  ( 2 ) .  

hlecklenburg-July 8' ( 2 )  : A u g  26'; 
Sept .  2 t  ( A )  ( 2 ) ;  Sept .  1 6 t  ( A )  ( 2 ) ;  Sept .  
307 ( 2 ) ;  Oct .  14 t  ( A )  ( 2 ) ;  Oct .  28 t  ( 2 ) ;  
Xov. 11  ( 2 ) ;  Nov. 251 ( A )  ( 2 ) ;  Dec. Yt 
( A )  ( 2 ) .  

FIFTEENTH JUDICIAL DISTRICT 

Fall Term, 1035-Judge Clement. 
Cabarrus-Aug. 19'; Aug. 26 t ;  Oct. 14 

( 2 ) .  
Iredell-July 29 ( 2 ) ;  l iov .  4 ( 2 ) .  
Montgonlery-July 8 ;  Sept  2 3 t ;  S e p t  

30: Oct. 28t .  

Randolph-July 15 t  ( 2 ) :  Sept .  2*; Dec. 
2 ( 2 1 .  
- s w a n - ~ e p t .  9 ( 2 ) :  Oct. S t ;  Oct. 141 
( A ) ;  S o v .  18 ( 2 ) .  

SIXTEENTH JLlDICIAI, DISTRICT 

Fall Term, 193jJudge Sink. 
Burke-Aug. 5 ( 2 ) ;  Sept .  23 t  ( 3 ) ;  Dec. 

9 ( 2 ) .  
Caldmell-Aug. 19 ( 2 )  ; Nov 25 ( 2 ) .  
Catawha-July 1 ( 2 ) ;  Sept .  21 ( 2 ) ;  

S o v .  1 1 % ;  Nov. 1 s t ;  Dcc. 21 ( A ) .  
Cleveland-July 22 ( 2 ) ;  Sept .  9 t  ( A )  

( 2 ) ;  Oct. 2s ( 2 ) .  
Lincoln-July 15 :  Oct. 14t  ( 2 ) .  
TT-atnuga-Sept. 16. 

SEVESTEENTH JUDICIAL DISTRICT 

Fall Term, 1935-Judge Phillips. 
Alexander-Uec. 16 ( A ) .  
Avers-July 1 ' ;  J u l y  S t  ( 2 ) ;  Oc t  14'; 

O c t  2 1 f .  - . ~ .  - -  

~ a v i e ' A u g .  26; Dec. 2 t .  
Jlitchell-July 22: ( 2 )  ; Sept.  16 ( 2 1 .  
TVilkes-Aug. 5 ( 2 ) :  Sept ,  30 (21 ; Nov. 

l l t  (31. 

EIGHTEESTH JUDICIAL DISTRICT 

Fall Term, 193jJndge IIarcling. 
Hrnderson-Oct. 7 1 2 ) :  A-ov. 1 s t  121. 
Mcrjowrll-July St ( 2 j ;  Sept .  2 ( 2 ) .  
Pollr-Aug. 19 ( 2 ) .  
Rutherford-Sept .  23: (3): Nov. 4 ( 2 ) .  
Transylvania-July 22 (2)  ; Dee. 2 ( 2 ) .  
Tancey-Aug. 5 ( 2 ) :  Oct .  21t ( 2 ) .  

SINETEENTH JKDICIAI, DISTRICT 

Fall Term, 193%-Judge Ogleshy. 
I3uncornhe-July 81 ( 2 ) ;  J u l y  22 ( 2 ) ;  

Aug.  5 t  1 2 ) ;  A u g  1 9 ;  Sept .  2 i  ( 2 ) ;  Sept .  
16 ;  Sept .  30; (31 ;  Oct. 21;  x o v .  4t  ( 2 ) ;  
Nov. 1 8 ;  Dec. 2'1 ( 2 ) ;  DFC. 16. 

Madison-Aug. 26;  S e r ~ t .  2 3 ;  Oct.  28; 
s o v .  2;. 

TIVESTIETII JUDICIAL DISTRICT 

Fall Term, I035 J u d g e  IVarlicli. 
Cherokee-Aug. 5 ( 2 ) ;  X o r .  4 (2 ) .  
Clay-Sept. 23 ( A ) ;  Sept .  30. 
Grahanl-Sent. 2 ( 2 ) .  
~ a y \ v o o d - ~ ; l y  8 ( 2 ) ;  Sept .  161 ( 2 ) ;  

h-ov. 2 5  ( 2 ) .  
Jackson-Oct. 7 ( 2 ) .  
Xacon-Aug. 19 ( 2 ) ;  Nov 18 ;  Nov. 25 

( A ) .  
Swain-July 22 ( 2 ) :  Oct. ? I  ( 2 ) .  

*Cr imina l  cases.  
?Civil cases.  
XJail a n d  civil cases. 
( A )  E m e r g e n c y  J u d g e  t o  be assigned.  
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CASES 

ARGUED AND D E T E R M I N E D  
I N  T H E  

S U P R E M E  COURT 

NORTH CAROLINA 

RALEIGH 

SPRING T E R M ,  1935 

' 1. Trial D c-Toluntary nonsuit on cause of action based on nrpligence 
hc.lti admission for purpose of trial that defendant x ~ a s  not negligent. 

P1:tintiff sncd the  mnnnfncturer for  alleged ncrliqence in the  ~? repa ra -  
tion of a cncli of flonr sold 117 t he  manufacturer t o  a rc ta i l r r  nncl pur- 
ch; rwl  from the ~ e t n i l e r  l ) ~  plaintiff, and for  bre:rch of im[)lied j1arrnnt.r 
t ha t  t he  flonr n a s  \\holesome and fit for  hurnnn mnrumption, p la in t ib  
alleginq darnarc  f rom :I foreign :ind deleterious substance in  the  flour. 
Upon tlie tr inl  plaintiff took a \o lnntary  non.nit on his f i v t  cause of 
action. Hcld:  The  voluntary nonsuit \ \as  a n  admiscion, a t  lenst for  tlie 
purpose of tr ial ,  t ha t  defendant nns  not guilty of liegligence in tlie manu- 
fac ture  or packing of the  flour. 

2. Food A a-There is no implied warranty on part of manufactu~rr to 
consumer that food is nholcsome alld fit for human consumption. 

As betwecn the  manufacturer and the  ult imate consumer, there is no 
implictl n a r r a n t y  that  food 11rcpnrcd n11d sold by the  manufacturer to a 
retailer  and  l?nrcl~nsed from the  retailer  hj- t he  consumer, is  \vliolcsome 
nncl fit for  liunnan concumption, there being no contractual relation be- 
tween the  ~ n n ~ ~ u f t ~ c t n r e r  and  the  ult imate co~lsumer  to nh ich  such \\ a r -  
ranty  could attach,  and in a n  action by tlie ult imate concumer against  
t he  manufacturer,  b a w l  upon such implied n a r r a n t y ,  the  manufacturer 's  
motion to nonsuit sllould be alloned. 

CIARKSON, J., dissenting. 
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 PEAL by defeudaut f r o m  Ciemenf,  ,T., a t  l l a y  Term,  1034, of 
D . i v r ~ s o s .  Revcrsetl. 

Th is  is all action to rccolcr  tlamagcs f o r  personal injuries s~lffered by 
the ~) la in t i f f ,  and resulting f r o m  siclaless caused 1)y his eat ing bread 
1n:ltlc f r o m  flour wllicll h e  had  pnrchascd f r o m  t h e  C i  y Grocery Com- 
l ~ m i ~ ,  a t  ILcsi~lgtoli,  S. C., 011 22 J u l y ,  1933. 

I t  is allrged iu  thc  co~ilplnint  tliat the flour, f r o m  n-llicli tlie bread 
vllicli the plaintiff a te  was made, was manufactured by  tllc tlefelidant a t  
Louisville, Kentucky,  and was  packed by  the defcndailt i n  a sack, ~vliicli  
u a s  f a s t c ~ ~ c t l  a t  i ts  top by a v i r e ,  hcfore i t  was sold and shipped to the  
City Groccry Colnpn~iy  a t  Lesiugton, K. C . ;  tliat nftcr the flour v a s  
purcliasecl 1,y tlie plaintiff f rom the C i t y  Grocery Colnpuny, i t  u a s  
tleliycrcd a t  plaintifl 's home i n  Dnl idso11 C o u ~ i t y ,  N o r t h  Caro l i~ ia ,  i n  the 
sack in nliicll i t  n:ls pnclretl by the defc~idau t  i n  Louis\illc,  KT. ; t h a t  
tllc flour was poured f rom tlitl sacli by tlic plai~itiff 's n ifc into a bin ill 
his 1titclie11 cabinet ant1 n as uscd by  her  ill making  b r v t l  fo r  plaintiff 
and liis fan l i ly ;  tliat a f te r  lie liad catex tlic. bread niadc~ f r o m  tlie tiour, 
the plaintiff bccame sick, am1 tlint this  sickliess v a s  causcd l),y the un-  
11liolcsonie co~lclition of the  f lour ;  and  tliat \\lien a1201 t half the flour 
i n  the bin had  beell uscd f o r  making  bread, the  decoinrosed and  pu t r id  
botly of a dead r a t  was d i sco~ere t l  i n  the flour, and  t h a t  because of tllc 
lxescuce of the body of t h e  r a t  i n  the flour, tlic flour n a s  u l i~v l io le~o~i ie  
ant1 unfit f o r  use a s  a food. 

T n o  causes of action a re  allcgetl i n  the coinplaint. 
-1s his  first cause of action, the plai~i t i f f  alleges tha t  a t  the time the 

sack of flour ~ ~ h i c l l  he  purchased f r o m  the  Ci ty  Grocers  Com1)aiiy x a a  
sold and sliippctl by tlie defendant  to  said grocery compauy, tlic botly of 
tlie r a t  11 a s  ill said flour, a n d  t h a t  i ts  precencc ill the f l o ~  r was the result 
of the lieghge1lc.e of tlic defc~i t lant ,  as  alleged i n  tho conil)lai~it.  

-1s h i s  second cause of action, tlie plaintiff alleges t h a t  when tlie 
t lcfc~idant  sold a n d  deliyered the sack of flour to  the  Cit-o Groccry Com- 
pany,  fo r  rcsnlc to i t s  custolners, i t  iniplietlly n a r r a l ~ t c l l  t h a t  the flour 
ill haid sack was wliolcsomc, a ~ i t l  fit f o r  h u m a n  c o ~ l s u n l p t i o ~ i ;  tliat this 
inll)lied war ran ty  was madc  by  the defendant to  custoll ers of the  City 
Grocery C o n l p a ~ ~ y ;  aud tha t  there \ \ a s  a breach of said implied war-  
r : ~ ~ i t y ,  wliicli caused plaintiff personal ill juries fo r  x h i c h  lie i q  c~i t i t led 
to recover of tlic dcfendallt damages for  the  injur ies  n l ~ i c l i  lie sufferecl 
f rom c'ating bread madc of said flour. 

There  v a s  e r idc~ice  a t  the t r i a l  tcudillg to sliow tliat the (lead body of 
tlie rat was i n  the  sack of flour a t  the  t ime  i t  was sold b,y the defendant 
to  tlie Ci ty  Grocery Company;  tha t  tlie flour i n  the  sack Tvas ulinhole- 
some and  ~ i o t  fit f o r  humall consumption, because of t h e  presence i n  the  
flour of the  dead body of the  r a t ;  and  tliat plaintiff s ~ f f e r e d  personal 
injuricls caused by his  eating bread made f r o m  th i s  flour. 
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C o s ~ o ~ ,  J. Tlic only queition prese~lted I)! th is  appcal  is u l ~ c d l e r  
there 11 ;I+ cmor ill the  rc,fus:ll of the t r i a l  rourt  t o  allon defendant'? 
niotion, a t  tlic close of all  the eritlelicc, fo r  jutlglnent as  of nonrnlt.  

D u r i n g  the progrcqi of the t r ia l  tlie plail~tiff tool; a r o h i l ~ t a r y  nonquit 
on i l l ,  first c a u v  of artion. Hc thereby abanilo~icd liis contentloll tha t  
thc ele~ftmlant u n s  negllgcl~t  nit11 respect to tile ~ n n n u f a c t u r e  or packing 
of the flour n l ~ i c l i  lie h:rd purchased f rom the Ci ty  Grocc3ry Coii~pally. 
Hls contelltlon t l ~ c m x f t e r  \\.as t h a t  tlip defent lal~t  n a s  liabl,. to l ~ i n i ,  as 
the co~isuirier of the  flour, on :111 implied \ \arral i ty  tha t  the flour n a s  
wlloleson~e alltl fit fo r  c o ~ l s u ~ ~ ~ p t i o n  as  a food, a t  the  t ime the tlefeiidai~t 

r . soltl and clcli~ erctl the flour to tlie C l t p  Grocery C'ornpari>. l hlb IT as, 111 

effect. a n  admis*ion 1)y tlie plaintiff', a t  lrast fo r  tlie purposeq of t h e  t r i a l  
of this  action, that  the prcselice of the r a t  i n  t h e  sack of flour n-as not 
tlic result of ally fai lure  on t h e  par t  of the dcfelitlant to exercise due care 
in the manufacture or packing of the Aour f r o m  nhicl i  the bread n.liic11 
he  ate  was made. 
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There are decisions in this jurisdiction to the effect hat  as between a 
vcndor and his vendee tliere is an implied ~va r ran ty  ihat  the personal 
property sold by the vendor and purchased by his  vendee was fit for the 
w e  for which it was sold and purchased, and that the \endor is liable to 
his vendee for a breach of this warranty. Swi f t  1;. Aydle t t ,  102 S. C., 
330, 135 S. E., 141 ; I'oovey v .  Sugar  Co., 191 x. C., 7f12, 133 S. E., 12 ; 
S w i f t  1 . .  Bfher idgc ,  100 X. C'., 162, 129 S.  E., 453. 

There are no decisions, however, in this jurisdiction to tlie effect that 
tliere is any implied warranty as between a manufacturer and an  ulti- 
mate consumer of a food product, which was purchased by the consumer 
from a retail merchant to n-lion1 tlie manufacturer had ,sold the food, for 
reqnl(>. I t  is true that  in TT'ard v. S e a  Food Co., 171 N C., 33, 87 S. E., 
958, it is said that the authorities are numerous, that  there is an  implied 
warriuity that runs wit11 the sale of food for liuman coiisumption, that  it 
is fit for food and is not daiigcrous and deleterious. 111 that  case, how- 
ever, tlie defendant was held liable to the plaintiff upon tlie finding by 
tlie jilry that the deatli of plaintiff's intestate was brought about by tlie 
negligeiice of the defeiidant with respect to food n h i<h  tlie defendant 
had sold to the retail mercliant from wliom plaint if"^ intestate had 
bought the food. 

I11 C o r u m  1;. Tobacco Co., 205 N .  C., 2 13, 1 7 1  S. E:., 78 ,  it  is said:  
"There are  many decisions to the effect that  one x h o  prepares in 

bottles or paclrages foods, niediciiies, drugs, or beverages and puts them 
on the market is  charged with the duty of exercising due care in the 
lnepnration of tllese commodities, and under certain ci~~cumstaiices may 
be liable in damages to the ultimate consumer. Broadway  u.  Grimes, 
204 N.  C., 623, 169 S. E. ,  194;  B r o o m  v. Bott l ing Co., 200 S. C., 55, 
156 S. E., 152;  l Iarper  1;. Bzdlock, 108 N. C., 448, 152 E .  E., 405; Grant 
v. Bott l ing Co., 176 N .  C., 256, 07 S.  E., 27;  Cashwell v. B o t t l i m ~  
l.Tror1is, 174 N. C., 324, 93 S .  E., 901." 

I n  the absence of allegation and proof of negligeiice )n his part with 
respert to the rna~lufacture or preparation of a food product, tlie manu- 
facturer is not liable as upon an  implied warranty to :in ultimate con- 
sumer for damages resulting from illjuries caused by the condition of 
the food, which tlie consumer has purchased from a re ail mercliant to 
wliom tlle manufacturer sold the food for resale. There is no con- 
tractual relation betwee11 the n ~ a n u f a c t u r e ~  and the coilsumer to which 
an implied war ra i~ ty  wit11 respect to the food can a t tadi .  The manu- 
facturer o m s  the duty of exercising a high degree of care in the manu- 
facture and preparation of food for human consumption, and for a 
brcacli of this duty he may and should be held liable to the consumer. 
The  law does not, liowewr, make him an  insurer of  is products, or 
hold him liable solely upon an implied warranty to one with whom he 
had no contractual relation. 
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Tlierc was error  i n  the refusal of the t r i a l  court to a l lov  defendant 's 
motion f o r  judginent as  of nonsuit. 

T h e  judgment is 
Iterersed. 

C L A R K ~ O X ,  J . ,  dissenting: T h e  plaintiff purcliascd f r o m  a retailer a 
21-pound sack of flour, manufactured 197 the defendant, and i t  v a s  
alleged tha t  said sack of flour con ta i~ ied  a dead ra t ,  which made  i t  unfit 
fo r  food for  h u m a n  consumption. There  mere allegatiorls f o r  a n  action 
i n  tort,  a n d  also i n  contract,  but the  formpr action Tvas abmldoi~cd, and  
the case n a s  tried upon the theory of a breach of v x r r a n t y .  T h e  ju ry  
found tliere was a breach of warranty,  and tha t  tlie plaintiff n a j  entitled 
t o  t lnn~ages i n  the amount  of $175.00. Tlie case is  now before us on the  
qumtioii as  t o  wlietlier or i ~ o t  tliere was a n  implied n a r r a n t y  f rom the 
manufac ture r  to t h e  defendant. all ultimate consurncr, t1i:ct thc flour 
contained i n  a sack, packed i n  the  plant  of thc  plaintiff, was nholt1sonie 
and  fi t  f o r  l i u n ~ a i ~  c o ~ ~ s u r n p t i o ~ ~ .  

T l ~ e r c  is a conflict i n  the. decisions as to  the theory of liability of de- 
fendant  i n  th i s  class of casts, some holding tliat a n  action n i u ~ t  be bascd 
u11on riegligencc alone;  others tha t  i t  m a y  be foundccl upon ail inlplicd 
n a r r a n t g ;  a n d  still o t l ~ e r s  tliat, where ali implied n a r r a n t y  exitts, ~t 
does not cxtend to t l i ~ r d  parties. Some of' t h e  tlecisions i n  Sort11 C'aro- 
1111:~ bascd upon the tlleory of ilrgligence by the defeiidant a r e  zct fo r th  
ill Corunz  c. T o l i a ~ c o  Co.,  9 5  S. C., 2 1 3 ;  B r o u t l x u y  c. G r l n l c s ,  204 
S. C., 623;  l ' r oo t r~  c. B o t f i l n y  Co., 200 S. C'., 35;  G r a n t  L'. 1 l o f f l 1 ) l q  Co., 
1 7 6  K. C., Pq56: yet the doctrine of implied war ran ty  was recogiiized by 
tllc late C ' h ~ c f  , 'u t f i te  TITaiter C l a r k ,  s p e a k i i ~ g  f o r  a u n a ~ ~ i n i o u t  Court,  111 

1T7artl c. S e u  Food Co., 1 7 1  N .  C., 33. I n  tha t  case i t  was held that  the  
tlefel~tialit n a s  linhle to the plamtiiT upon t h e  filidlng by the j u r y  t h a t  
t l ~  death of p la in t~f f ' s  in tes ta t t  n a s  caused b- the i~egligenc-e of tlie 
defcndar~ t  wit11 respect to salt  fish sold by the defcnd:l~it to the  merchant  
f rom nlioiil tlie deceased bought the  food. TVhile the cieciblon i n  t h a t  - 
mse n a s  g r o u n d ~ d  upon negligence, i t  n a s  pointed out that  t h e  a u t h o n -  
ties were ilunierous; tha t  tliere is a n  inlplied x a r r a n t y  nliicll runs  m i t h  
tlic sale of food f o r  liuinan c o n s u m l h n t l i a t  i t  is  fit f o r  food, and is not 
tlaiigerous ant1 deleterious. T h a t  case did not inroll-e a sealed pacliage, 
as i n  the  illstant rase, but salt  mullets, and i t  can be assumcd t h a t  tllc 
Chief Justice meant  to imply t h a t  i n  a proper case tlie doctrine of im- 
plied n-a r raa ty  ~ i o u l d  apply. 

Tl lc  \I eight of authorities, I tliiiik, holds tha t  a n  implied war ran ty  will 
lie ill cases sucli as  the case a t  bar. I n  26 C. J., ;S>, i t  is sa id :  "It i s  
generally agreed by the authori t ies  tliat a manufacturer ,  packer, or 
bottler of foods or beverages is  directly liable to a consumer f o r  an in- 
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j u r y  caused by t h e  u11wholesomeness o r  t h e  unfitness of such articles, 
altliongli purcliascd f rom a dealer or middlc~i ian and  not f r o m  such man-  
ufnctllrer,  bottler, or packer." T h r  modcnl  doctrine is stated i n  11 R. 
C. I,., 1 1 2 2 , n s  f o l l o ~ r s :  " I n  the cnsc of food sold in  cans, bottles, and  
sealed pacliagcs, some of tlic c:lrlicr tlecisions dcliied the r ight  of tlie con- 
sumer to  recover f r o m  t h e  inaiiufncturer,  it a p p c a r i ~ \ f  that  the goods 
were l ~ u r c l ~ a s e d  tlirougli the medium of a retai l  dealer. . . . A great  
major i ty  of the inore reccwt cases, lion.erer, liold that  t ie ul t imate con- 
sun1t.r of products soltl i n  cans or sealecl packages m:\y bring h i s  action 
direct ngainst t h e  p:~cli(r or ina~lufac ture r . "  1 7  A. L. R., 6SS; 39 
-1. I,. It.. 0'35; 63 -1. I,. R ,  343;  9 3  ,I. L. R., ,531; Doflta1~-C7zero-Coio 
B o i f l i i ~ g  ( ' 0 .  1 ) .  1T70cA.s, S O  So., 734 (Ala . )  ; Dacrs 7.. T'UL C a m p  P a t k i n g  
C'o., 176 S. TT., 3S"Iowa) ; I'arXes c. C .  C'. 1-ost  Pi,. Co., 144 Pac.,  
202 (Kni r . ) ;  Jledtbcashcr  r .  Channe l l cnc  O I I  Co.,  119 il'. IT., 42s 
(Xi i l l i . ) ;  ( ' i l c i z a d f  v. I l o u s f o ~ ~  ( ' m a - C o l a  B o i f l ~ n g  Co. ,  118 So., 177 
(BIiss ) ; Y'onl l i~ lson c. .1rti10?0., TO ,ltl., 014 (s. J.) ; L y ~ ~ ~ k  1:. Cioca-Cola 
1 ~ o i t l i ~ q  ll'o1~1ts o f  l ) i / i ~ b t t ~ g l t ,  156 .itl., 537 ( P a . )  ; -1la , ( i t / '  1 , .  -11  w1011t.. 

133 Pac. ,  633 (Wash . ) .  
Tllcre a r e  inaiiy cases to tlie effect tha t  iicgligence mus t  be alleged slid 

pro1 ell, a u d  elaborate opiliions h a w  been w i t t e n ,  p ro  a ~ d  con, rnld it is  
soinctiines not easy to tlcterminc whether the  Court  lioltls t h e  mailufac- 
tu re r  liable n i t h o u t  ilegligence or  tha t  the defect prove11 to esist 111 the 
m a ~ l u f a c ~ t ~ ~ r c t l  products is without more sufficient evidence of negligence. 
1 Williston oil Sales  (2d Ed.), footnote, 11. 400. TYllile our  oni i  tleci- 
sioiis i n  Sort11 C a r o l i m  are  not definite, I t l h k  the bettcr r i ew is  stated 
ill l\-~~27i v. Coca-C'ola B o t t l i n g  TT70rX*s of P i i f s b u ~ g h ,  su ,um,  a s  f o l l o ~ m :  
''WT'~ tliink tlie souiitler reasoning is  i n  support  of the  t1113ory tlint a sale 
of food or  bevcragc iinpliedly warralits tlint i t  sliall be free of n f o r e i g ~ i  
mat te r  nllich niny be i ~ i j u r i o u s  to the well-being of the consumer. S o r  
d o  n c  see ally just rcinsoli, f r o m  a public policy stniidpoint, as  the  l~ea l t l l  
or liunian l i fe  m a y  be  in^ olvetl, n l i y  a sale of food or b e ~ w a g e  intcn~lecl 
f o r  l iu~i iai l  co~lsmnptioll  slioultl not c a r r y  with i t  a n  implied n a r r n n t y  
tliat i t  is  suitable aiitl nliolesonie." 

The flour m a i ~ u f a c t u r e r ,  i n  the  instant  case, when it de ivered the  sack 
of floui. ill question, iiliplicdly represented to the  public tha t  i t  was free 
f r o m  i ~ ~ j u r i o u s  substnllces and fit fo r  h u m a n  food. 
-1s 1)ointed out  i n  I l 'a~rl  B a k i n g  Co. v. Il 'r izzmo, 1X 1. E., 357 

(Oli io) ,  tlicre is 110 doubt tha t  a n  i ~ u p l i e d  n arral i ty  ariccs between the 
g r o c c q l ~ i : ~ ~ ~  ~ 1 1 0  lnnkes tlie purcliase and  the  manufacturer .  T h e  
grocer jman  did not m a l x  tile purclinse fo r  himself, but Tor his  custonl- 

r 7 em, ~ 1 1 0  a r e  the ultiniatc consumers. l l i c  g r o c e r p i a n  is merely the 
clistributil~g agcilt, lie lins no opportmii ty  to iiiake a n  illspection of a 
sealed pncliagc and  tlie inaiiufncturer is  ful ly  awnre of tha t  fact .  T h e  
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contract betv-ern t h e  manufac ture r  and  the  retailer is  one f o r  the benefit 
of a th i rd  party,  thc  ul t imate coasumer. I f  tllerc is  a n y  implicd war-  
r a n t y  bctn e m  the  nlanufacturer  and  thc  retailer, and tlicre is no c o ~ ~ f l i c t  
of decisious on tha t  point,  the11 it  is fo r  the  h e ~ ~ ~ f i t  of tlic tliird party,  
the  ul t imate consumer. Thereforc.. I fully agree wit11 the llolcliiig in 
TT'ad R(xXit~~ ( '0.  1 , .  ' I ' t ~ z z i n o ,  \ ~ r p ~ u ,  that all irnplictl n a r r a n t y  for  the 
benefit of a n  ultiniatc consumer of a footl product can he relieil u11o11 
by s w l i  a coilsuiilcr ngaillst i ts  nlakcr, x h o  bnpl)lied it  to a store fo r  
resale to tlie public, up011 tlie ground tha t  "there is  imposed tlic abso- 
lute  liability of n n a r r a n t o r  on tlle n ia l~ufac ture r  of articlcs of food, 
i n  f a r o r  of the  l~ l t i lnn te  purcll:i\cr, me11 t h o n ~ l ~  tllcre a re  I I O  t l irwt 
contractual relationships bctncc.11 such ultiiilate l~urcl iaser  and the i n a ~ i u -  
facturer." 

I t  i i  of the  greatest impor tn~icc~  to the lienltli of the general p h h c  
tha t  ~ r l l c ~ i  thcS purchaw hot1 or  drllik it s h o ~ l d  1ic pure,  nhol t~some.  
and  fit fo r  use. It is a 11ard nleaqurc and almost impoieiblc to pro\c3 
neglige~lce and  by tlie \\eight of n u t h o r l t ~ e i ,  this rule  uiitler iilutlerl~ 
co~iilit ions ih fast ly  g r o ~ ~ i l i g  ob-olete. Tlw tiwe r l ~ l c ,  111 more rcceut 
decisions, is  that  there is a n  iinplierl n n r r a a t p  froin the iilannfacturc~r to 
the consumer, tlle gcueral public, nllere tlic1l.c is 110 opyortuiiity to 
inspc~c't, tha t  tlie footl or dr ink is pure, nholesomc, and fit fo r  comunl1)- 
tion. 1 t lmik there is no error  ill the judgi~leiit  of the court belo\\. 

I .  Trial D a-On motion to nonsuit all tlle evidence tending to suppo1"t 
p1;rintiff's claim is to be considered in most I'nvorable light to him. 

2. Electricity a-Evidence held sufficient for jury on qucstion of dc- 
fendant's negligence in pc~mitting exccssivc voltage to be carried to 
plaintiff's home over clcfcndant's n-ires. 

Eritlcncc thxt deftwtlmit ~,nrchnsctl electricity from :I l ~ o \ ~ c r  coml):r~~>-, 
that the t'lectricity was tleliveretl to it  orrr  Xvi1.e~ c:rrryin:. ,750 volts, :111(1 

t l ~ t  clc~fc11r1:int thcx1i ran the c.~lrrel~t t11rci1i:h trniisft~rxc~rs. ~etl~l(in!: its 
roltngc. to 110, anti soltl it to  ocx~u]?nnts of its c o m l i : ~ ~ ~ ~ .  Iiousc~s, that the 
house ill n-11icll ~ ) l ; ~ j ~ ~ t i l P  Ii~ei1 \\-:IS SO flirliisl~t'd \\-it11 c ~ l ~ t ' t r i ~ i t r .  that the 
n.ircs going to the house Jvere ntit grou~idtd to l~rercilt  rscessirc current, 
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that fuses and bulbs frequently burned out in  the house, that  the con- 
dition had bwn rv~mrtcd to d~fendant ,  and that plnintiff tr:~s injured Tvhen 
an orerhcnd socket ft.11 upon the I)ed in n-Ilich shc \ras slccpina, setting 
it afirc, that tlicre was no other fire in the house a t  tlle timc, and that 
tlic cnds of the wircs after the accident \\-crc hot aucl snloltlcrin~, together 
wit11 expert t (~st i~nony t l ~ t  silcll conditi011 \T.:IS the result of escessire 
roltnfe or tlcfcct in tlic ~r i res .  i s  hc7d suitic+cnt to orcrrnle defendant's 
motion as  of lionsnit in 1jlnintil'l"s nctio~i to rc3cover for tlic ~wrsonnl 
in . iu r~  sustained 11). Iicr. 

3. Same-Instriiction in this casc as to duty of inspection and degree 
of care rcqiiirctl of  distributor of electricity h ~ l d  witlloiit error. 

'1'11~ court's c h r g e  in this r a w  that d ( ~ f ~ n ( l ; ~ ~ ~ t  ~listributor of cl(~rtricity 
t o  hous'holrl nwrs v n s  untler d u t y  to c~xc~,risc n const:~nt vifil:r~~cc ant1 
ol,.;crvc n llig11 ~ c ' L ' ~ ( Y  of cnrc, in krepil~n its \vircs outsitlo 1blnintiSt"s Iioust~ 
in foot1 rclx~ir : I I I ( ~  ill l < ~ e ] ) i ~ i ~  its trnnsform('rs in n s a f ~  con(1ition :it all 
tinics, so that cxcwsire nntl dangerous cwrcnt  sl~oultl not I)c conductctl 
inlo l'lnilrtift"~ housc. :111d t11:it its f : ~ i l w ( ~  to w e  s11eJ1 ciare w o ~ l ( 1  be 
ncL'ligencc cntitli l~g lllnintiff to recover if the ])rosim:~tc cnusc of her 
injul,icxs, i s  ?ic,ltl \ritliout c,rror on tlcf'cntlant's cxccytio~ s. 

, h ~ m . ~ r ,  1))- d ~ f t w d : ~ ~ ~ t  f r o m  G m d y ,  J., a ~ i d  a jury, a t  , l larrh Term,  
1034, of X001i1:. SO ~ ~ 1 ' 0 1 ' .  

' I ' l~ia is all : ~ c t i o ~ i  fo r  :~ctionnblc negligence, brought hp TT'ilina I ,y~i i i ,  
by 11cr lic'st f r io~i t l ,  I ) i \n i (~ l  11. L p l ~ ,  :~gnilist the t lef t~i ida~it ,  nllegiiig dam-  . . 
agc. l l ~ c  c ~ i c l c ~ i c ~  011 tlic par t  of pl : l i~~t iff  TTilnia L;;iin n.as to the 
effect: T h a t  she was t l ~ c  tiayglitcr of 1):iiiiel 11. L ~ I ~ I I ,  ~v l io  11:uI I I C C ~ I I  
~vol .k i l~g  for  tlcfr~litl: i~~t :IS a n c n w r .  T h a t  O I I P  Edgar R,. E r o ~ v ~ l  o ~ v l ~ e t l  
c e r t a i ~ i  dn-c'lli~~g-liouscs tlmt he I c a m l  to c l e f ~ i ~ d m t .  l'liat 1)anic'l H. 
L y ~ i ~ i  ~ ~ e i ~ t c c l  o ~ ~ c  of the liouscs froiu dcfendnnt and l )ai( l  f o r  the liousc: 
and lights. -1 receipt g i w n  h i m  is  as  follows: ( 'The Piliehurst Si lk 
Nills,  Ill(,. 260. I). H. L g ~ i n ,  T i m e  E n d i n g  1-13-34. Tota l  IVages 
$lG.SO. l i e l ~ t  ant1 Light  $1.02. 13alanee e i ~ l o s e d  $12.'i;l." Tllcre v.c>re 
ot1ic.r iweip ta  of like import.  

T h e  Cnro l i~ in  I 'oacr  alicl Light  Company, i n  Ju ly ,  1932, furnislietl 
d c ~ f m t l a l ~ t  elc,ctric:il po\ver and  elicrgy. T h e  rol tagc carried oil the 1nai11 
l i m  of' tlic C':lrolii~:r P o ~ v e r  and Ligh t  Company is  11,000 to the suh- 
station a t  I Icmp,  back of tlefmclnnt inills, a t  this place tlicre is a t rans-  
fo r111(~  witli :1 111~ter 1i11d the 11,000 volts : I ~ P  re t iwed to :i;iO volts, n.liicli 
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from the mill to the honscs on the mill hill and Lynn's home, serving 
them n i t h  poner and lights. There was a transformer about 1,000 feet 
from tlic liouscs on the mill hill that reduces the voltage from 550 to 
110 ~ o l t s .  Daniel H. L ~ l m  hat1 nothing to do n i t h  the upkcep or repair 
of the lights or tlie n i r ing  system. The lights in his home burned out 
so many bulbs and the fuse plugs blew out and the ligllts nent  out so 
oftell lie reported the condition to the superinteadclit of defrntlnnt milla 
several times. Daniel H. Lynn told Mr. West, superintendent of de- 
fendant niills, that he narited him to come and see xhn t  n a s  nrong, as 
lic couldn't lrcrp mly fuse plugs or bulbs, and Mr. JTed said n lien he got 
tirne he nould come over. 

11. G. Lec testified, in pa r t :  "L\ll these appliancrs and all of these 
n i res  and all of tlie e q u i ~ m e n t  that  furnished light to that  mill village, 
iiiclucling the Lpnn house, belonged to and was under the co~itrol of the 
Pinehurst Silk &fills." 

I t  is necessary to  inspect the tralisformer frequently. The trans- 
former n-as lint inspected n i th in  seven months before XT1lma Lynn x a s  
buraetl. IIigli a i d  escessi~ c ~ o l t a g e  nil1 blow out bulbs and fuses. 

Xr.. D. H. Lynn slept ~ i t l i  Ilcr little boy arid the pla~ntiff JTilmn 
Lynn, \rho was about eleven years old. Tlie light hung tlonn o \er  the 
foot of the bed and- v a s  left burni~lg.  S o  other light K:IS burlii~lg ill tlw 
lieu-c. Tlie plmitiff JT~'llin:~ Lynn scrcn~ned ant1 \r:lliccl her up  betneen 
1 and 1 o'clocli ill tlie morning. Xrs .  Lynn testified. i n  part  : 'Tl ie fire 
Tias at tlie foot of the bcd. I found part of the electrical cqunpnient 
ill tlie bed. \Then 1 first noticed the nircs left on there, they Tvere still 
hot and smoki~ig. I saw the bulb that  n as in this socket after the c111lcl 
n as burned. I t  ditln't look like it (lid l~r fore  tlie fire. It n as a good 
deal larger tliali a 115unl bulb. I t  n as nlint I call all sn ollm ul) and it 
\\-as a (lark color. I could not say it n a s  black, but i t  naq cllanged. 
. . . There n a s  no other fire tllcrc about that  liouse t11:rt 11ight that  
could lm\e  enuglit that bed. I t  n a s  011 %S July.  The cl i i ld '~ llealtll 
before she rras hurnecl was in good coiitlit~cm, I consitltr. IXcr i ~ h p i c a l  
s t r e ~ ~ ~ t h  n a s  ~_ood. l I c r  nbilit>- t o  get about, walk, run,  :m(1 ])lay v a s  
extra good. I t  lias beell 7-ery poor since that ti~ile. Before .lie \ \as  
hurt  slie n aq 11iore interes~tcd 111 lier scliool n orh t l i m  >lie is lion-. Kc~l l ,  
as far  as tlie child's suff'eri~~g. I kli3n. slie suffered ~ u ~ t o l t l  n l i s c ~ ~ ~ ,  :rgony; 
I do~l ' t  suppo>e myhod\- call cslIre.5 the suffering escaept ~ o u r s c l f ;  I 
coultl see slit, n as sufferi~rp ~iiisernhly. Hcr  co~ldiriol~,  .;he as qo Ilerr- 
ous; i t  rccnled liLe it scared iier to death, she tlid~i't van t  them touclletl. 
She  was afraid mld shc screanietl. Oh, slie slept good hcfore she 11-as 
burned and, of course, she has been distur1):d greatly in her slecl) since 
she lias been liurt. The  action of her kitineys before n a s  rlornial, of 
course, but since she has been hurt  thry are u~lcontrollable. . . . 



1 0  I N  THE SUPREME COURT. [ZOS 

One  of tlie quilts burned u p  and  I th ink  the other one t h a t  I put  out is  
a t  home. I didn't h a w  a n y  other corer ing on  t h e  bed t h a t  night  besides 
those two quilts except a s l i~c t . "  

F. L. B u n k r r ,  admit ted to  be a n  expert electrical engineer, testified, 
i n  p a r t :  'Q. T l i a t  (lo you nlenn by  'grounding'? A. . \ t taching a n i r e  
pcrninncntly and  solidly to  the box and  oncX \I-ire to  tlie circuit and  con- 
necting t h a t  rigidly to some solidly p r o u n d d  object, or some object con- 
nectell s o l i d l ~  i n  tlie ground. Q. T h a t  iu grounding designed to do, 
wliat i s  tlie purpose of i t ?  A. I t  is placed there to  serve as a protection 
to lifc ant1 property. Q. I n  what  does it  protect! 3 T o  prevent the 
buildilig uli of n high voltage or the transnlission of h igh  voltage or  
t r a n s ~ n i t t i ~ l g  higher  voltage t h a n  is  prepared f o r  i n  t h e  miring of the 
house. (2. S t a t e  x l ~ e t l i c r  or not this  n i r i n g  system a t  tlie L j m i  liornc is 
g r o ~ n ~ d e t l  ill tllc inallncr tha t  you have just rcferred to. -1. I t  u.as not. 
Q.  S t a t e  \~l le t l ler  or not tlicre is  a n y  grounding there to prevent high 
~ o l t a g c  froni c ~ ~ t e r i n g  that  l i o u ~ e .  -1. T l ~ c r e  n n s  11ot. Q. 3 I r .  Kunkcr, 
if the  ju ry  sliall find f r o m  t h e  evidence i n  this  case, a r d  by  i ts  greater  
weight, t h a t  f o r  some t imc prior  to  the  rnonf l~  of J u l y ,  1932, tlie fuses i n  
the fuse box a t  t h a t  residence n o u l d  blov out a t  f reque l t  lrlter\als, a i ~ d  
tliat the bulbs-that is, the glohcs in the l~ousc-nould burn  out, n hat ,  
i n  your  opinioii, could 1 1 a ~ e  produced t h e  blowing out of those fuses and 
the burning out of the bulbs? ,I. ,111 intliention of t l e fec t i~e  n i r ing 61- 

equipment  o r  liigll voltage or  a combination of both. Q. I f  the  ju ry  
s l ~ n l l  filid f r o m  tlle CT idencc ill illis case, and by i ts  gre: tcr  m i g l i t ,  t h a t  
fo r  some t ime prior  to J u l y ,  1932,  the  fuses i n  t h e  fuse bos  of t h a t  
house blew out a t  f requent  intervals a n d  that  the  bulbs-light globes- 
i n  the liousc would burn  out  a t  f requent  inter1 als, and  sliall find froin 
the eviclcnce i n  this  case tha t  n111le only one light TI as  burlling in  tliat 
house that  a port ion of tlint l ight  soclict into a l i i ch  the bulb fitted aucl 
a port ion of the v i r e  fell  loose, aiul s l d l  f u r t l ~ e r  find tlia t the reinniiiing 
vlrcs .  tliat is, the v i r c s  attacllecl t o  t h e  liousc, t h e  ends of those wires, 
u c r e  I- i~arrei l  a11t1 burned and  n e r e  s m o l i i ~ ~ g ,  n h a t ,  i n  your  opiiiion, 
could l i a ~  e cauqctl the dropping of tha t  socket nncl n i r c ?  A. T h a t  was  
a n  inc;ication t h a t  t l ~ c r c  was e ~ t l l c r  a defect i n  tha t  u i re  leadins to tha t  

L. s 

soclict or else liigli ~ . o l t a g e  junlpctl across it\ t h a t  soclict, causing a short  
circuit,  or i t  could l l a m  been both. Q. S ta te  whether or not ~vl ien a 
drop rord is  i n  proper coi~tlition and tlie usual  or norm:l voltage enters - 

sucli wire as  you liave just examined, whether o r  not  with normal  volt- 
age ant1 n.itli a wircl i n  prolwr condition i t  d l  break loose and fall .  
-1. I t  n.ould not. Q. S t a t e  wliet l~er  or not you h a r e  secm electric l ight  
bulbs, s u c l ~  a s  the  one offered ill evidence i n  this  case, t h a t  h a r e  been sub- 
jected to heat  tha t  n.ould increase i n  size and, if so, to v l m t  estent and  
w11:1t c9nuses t h a t  condition, ill your opinioi).  A. yes, sir, I have, ant1 
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tha t  could only happen  i f  the bulb were heated abnormally and  allowed 
to expand;  sorile hulhs a r e  r a c ~ ~ u m  and  otllcrs nitrogen filled, and n i t h  
:L high 1)resyure that  \1~ould onlg happen i n  the  nitrogen-filled bulb." 

T h e  issues submitted to the jury.  and  their  ansners  thereto, Tvere as  
fo l lons :  " ( 1 )  W a s  the  plaintiff injnrcd by t h e  negligence of the  de- 
f rndant ,  as  allcgcil i n  the  complailit? A.  'Yes.' ( 2 )  W h a t  damage, if 
any,  is the 11laintiiT e i~ t i t l ed  to rccwrer of tlefenclmit by reason of said 
i l l ju ry?  -1. ($3,000."' 

T h e  court below rendered jutlgiiient on t h c  verdict. T h e  defendant 
iliatle numerous escept iol~s ail3 assignments of error ,  and appealed to the  
Supreme Court .  

$1. F.  iSea~cell ,  Jr., C .  A. D o i ~ ~ l u s s ,  and  R. L. , l lcX~Unn for p 2 ; t i r ~ f l f f .  

71'. A''. C o i ~ l t e r  and G. L. Spence f o r  defendant .  

C ~ a ~ r i s o s ,  J .  ,It the close of l~lnintiff 's eridcnce and  a t  the close of 
a l l  the  evidence the tlcfendalit made  motions i n  the  court belov for  
juclLgmei~t a s  ill case of noniui t .  C. S., 567. T h e  court beloli- OT c.rruled 
these motions, and  i n  this  lye can  see no error .  
On motion t o  dismiss or j u d g n i e ~ ~ t  of nonsuit,  the  evidence is to be 

taltcil i n  the light moat far-orable t o  t h e  plaintiff, and h e  is  entitled t o  
tlic bcricfit of e r e r y  reasoilable intcntlment upon the er i t le~icc and exery 
r c a w n : ~ l ~ l c  i l~fcrc, l~cc to 11t. d r a n i ~  tlicrcfrom. A n  esccption to a motion 
t o  clivi11,s 111 :L c i ~ i l  ;~ctioli ,  take11 a f tc r  the close of the plailltiff's er i -  
tlel~ce alicl rcnenetl by  t l t fc~i t lant  af ter  the introtluction of 111s o ~ ~ n  
e\itlei~cc. does not confine the appeal  to the plaintiff's evidelice alone, 
ant1 a judgnieiit n i l1  be sustaiiiecl under  t h e  second exception if there is  
any el ltlclict 011 the nliole rccortl of the  d e f e l ~ d a ~ ~ t ' s  l iabi l i t j .  

T c  th ink  tlicre is ample evidence to he submitted to t h e  jury.  I n  
A ' I H c ~ / /  I ' .  I Y o u f h ~ ~ ~ ~  Publi( 7 t i l l i i i~s  C'O., 200 PIT. C., 719 (721) )  n e  f ind:  
'(Folio\\ i11g a r e  -onie of the  T ariouq esl)re.bioni foulid 111 the decisions : 
'EIighcst degree cf carc' (Eilis I $ .  P o c i  er  Co., 103 N. C., 337, 137 S. E., 
1 6 3 )  : ' l i igl~est degree of care ill inaintcnance ant1 inspection' (Benton,  
1 .  IJ?cb/ic. SPTZ i ( e  Ci( , ) .p. ,  1 6 2  x. C., 331, 81 S. E., 44s) ; (high skill, the 
mo,t c.onsuaim:cte care and  caution. ant1 the  utmost diligenre ant1 f m c -  
s i g l ~ t  . . . c ~ l ~ i i s t ~ ~ t  TI it11 l ~ r a c t i r a l  operation' (2 '1~7ner  1 .  1'01111' 
(lo., 167 S. C.,  630. 53 S. E. ,  74-1) ; 'greatest degree of care and ronstant 
T igilalice' ( 1 1  i f t h e 1 1  2 . .  El1 t t i  I ,  ( ' (1 . .  1 2 9  1. C., 1G6, 39 8.  E., 591) ; 
'\ c~r liigli tlcgree of care' ( I f  ( ( 1  I i i /q ion 1.. ll*cdc\bai 0 ,   sup^ a [ l 5 3  S. ('., 
1 3 7  1 ) ; 'all rcwoliable pr t>caut io~i '  ( I l ' / i / . / c ~ r  1 % .  Pnzc'er C'o., 134 S.  C., 
131) ; 'utr11o.t c"~rc ant1 prudcnre c o ~ ~ b i , t e ~ i t  n i t h  practical o;~trat iol i '  
( l l r / m <  7.. POI(  C I ,  ('o., 193 S. C., 136 5. E., 9 )  ; ' rule of the l~ru t len t  
man '  ( I f  i t X  r !'. Ti , / .  (lo., 137 S. C'., 310, 73 S .  E., 1 3 9 )  ; ‘highest skill 
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. . . wliich is attainable, consistent with practical operation' ( E l e c -  
t r ic  Co .  2'. Lawrence ,  3 1  Col., 3 0 8 )  ; 'necessary care and pruderice to 
p r e w r ~ t  injury' ( L o r e  v. l ' o l w r  Co., 86 W. Va., 397)." 

I11 T u r n e r  v. P o w e r  Co., 164  N. C., 1 3 1  ( 1 3 7 ) )  it  is said:  "It was 
earnestly urged for error that  the judge below refused to nonsuit the 
plaintiff, ant1 this chiefly on tlie groulld tliat there v a s  no direct evidence 
that electricity had been negligently transmitted into the building by 
clefendants, and in cxccss of the voltage stipulated for in tlie contract. 
T h r  court was also asked to charge the jury to the same effect, but the 
position, i n  our opinion, cannot be sustained. Tlie ,residing judge 
charged tlic jury that  if tlie illjuries resulted by reason of defective 
apparatus or appliances existent within the building, t h ~ y  would render 
their verdict for defendants, and in effect excluded from the considera- 
tion of tlic jury any and all imputation of wrong except that  which 
might arise by reason of a n  excess of voltage transmitted into the build- 
ing over the wires of defendants and by reason of negligent default on 
tlie part  of the company or their agents. This being true, on the facts 
in evidence, the case permits and calls for an  application of tlie doctrine 
of i.es ipsa l o p i f u r ,  and requires that  the question of deft:ndant's respon- 
sibility should be determined by the jury. This doctrine has been dis- 
cussed and applied in  several recent cases before this Court, as  in D a i l  
v. T a y l o r ,  1 5 1  K. C., 2 8 4 ;  F i t z g e m l d  v. I?. R., 1 4 1  S.  C., 5 3 0 ;  R o s s  v. 
C o t t o n  M i l l s ,  140  N. C., 1 1 5 ;  S t e w a r t  v. Carpe t  Co.,  138 N. C., 6 6 ;  
IT'omble c. Grocery  Co., 135  N. C., 474." AllcAllister v. I'ryor, 187 
S. C., 8 3 2 ;  Lynch tr. T e l e p h o n e  Co.,  204  N. C., 2 5 2 ;  Col l ins  v. Electric 
Co.,  2 0 4  S. C., 320.  

I n  the L y n c h  case, supra ,  at  page 238-9,  quoting frorr Jones, 2d Ed., 
Telegraph and Telephone Companies, par t  see. 198, p. 225,  et seq., it  is 
said : "Furthermore, where so dangerous an agency 21s electricity is  
undertalien to be delivered into houses by electrical companies for daily 
use, very great care and caution should be observed, ant3 such a degree 
thereof as is commensurate with the danger involved, and which is 
enhanced by the lack of the consumer's knowledge of the safety of the 
means and appliances employed to effect the delivery. I t  is generally 
held that  in case of injuries sustained from electric appliances on pri- 
w t e  property the doctrine of re s  ipsa loquitzir  applies, where i t  is shown 
that  all the appliances for generating and delivering the electric current 
are under the control of tlie person or company furnishing the same." 

Tlie court below charged the jury, i n  pa r t :  "I furthermore charge 
you, gciitlemel~, that  i t  was the duty of the defendant t o  keep its trans- 
formers and electrical mires outside of the Lynn home in good repair;  
it  mas its duty to keep a constant lookout, ;i constant v gilance, and to 
observe a high degree of care in keeping its equipment outside of the 
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house in good condition. I t  was the duty of the defendarit to furnish 
to plaintiff's home electrical energy of such voltage as would not mclt 
the \\ires ir~side the house and thereby sct fire to the insulation nhich 
vorerctl such wires. I t  was the duty of tlie defendant to see that  its 
transformer  as k m t  in a safe condition a t  all times, so as to reduce 
the current nliicll flowed tlirough it from a high ~ o l t a g e  to a lower 
xoltage-to such voltage as was within the resistance of the electrical 
equipnlent inside of the house where tlie plaintiff lived, and if it  failed 
to  do so in the exercise of that degree of care with nhicll it  is cllarged 

L - 
under tlie Ian-, the11 i t  n-oultl b~ guilty of xgligencc, aiid if you so find, 
and further find by the same degree of proof that  such iiegligcncc on 
its part  n a s  the proximate cause of the plaintiff's injuries, i t  would be 
your duty to ans\rer the first issue 'Yes,' and if you fail to so find by tlle 
greater wcight of the evidence, i t  vould be your duty to answer it 
'NO.' 7 7  

The court below had theretofore fully and correctly charged the law 
of actionable negligence and proximate cause. We think this charge, 
on the facts of this ease, farorable to defendant. We do not think the 
exceptions and assig~irilciits of error in regard to the charge comply with 
what is  said in Rarcls .r;. l iup fon ,  193 K. C., 4-28. Xotwithstancling, we 
hare  examined the charge as a whole and see no prejudicial or reversible 
error-in fact, i t  is  advantareous to the defendant. - 

'\Te see 110 error in adiilitting the testimony of the electrical expert, 
Buillicr. I n  itb other exceptions aiid assignments of error to the evi- - 

dcnce admitted as competent by the court below, the deferidant says, in 
i t i  bricf: "This cridence, to ~vliich objections and exceptions were inter- 
posed, is, for the illost part, iilconsequential." 

Tt'e see no error in the admission of the evidence complained of. On 
tlle record, we find 

AT0 error. 

JIETROPOLITAK L I F E  ISSURAKCE COMPANY r. F. H. ALLEN AND ~%'IFE,  

LOU RETSOLUS ALLEX, ASD PETER FOSTER. 

(Filed 20 March, 1035.) 

1. Betterments rl a-Wherc relationship of mortgagor and mortgagee is 
terminated by forrrlosnre prior to claimant's possession under mesne 
conreganccs from mortgagor, C'. S., 710, does not apply. 

TYlme, at the time of daimant's going into ~lo~session lunder a deed 
liurpoiting to coii\ry the fee-iimple title free from encumbrancec, the deed 
of tru\t conk t i tu t inq  :l lien nlwn the 1:lnds. exrcuted 11 )  c.l:~im~ilt's 1)retle- 
cesior in title, had been foreclosed and deed executed by the trustee to 
plnintiff, the moltgagce and yurcl~aser a t  tlle foreclosure sale, claimant 
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is not precluded by C. S., 710, from filing his claim for l~etterments upon 
his ejectment by plaintiff, the relationship of mortgage? and mortgagee 
existing between plaintiff and claimant's predecessor in I itle having been 
terminated by the foreclosure sale and the trustee's deed prior to the 
time of claimant's taking possession, and therefore claimant not being 
included in the relationship of mortgagor and mortgagee. 

2. 13etteiments A +Evidence held sufficient for jury on question of 
whether claimant of betterments was innocent third pal-ty. 

A judgment of nonsuit upon a petition for betterments is improperly 
entered on the ground that  claimant was not a n  innovent third party 
in that i t  appeared that the deed of trust under which plaintiff claims as  
purchaser a t  the foreclosure sale was properly registe,ed a t  the time 
deed was executed to claimant, where i t  ap1)ears that claimant's deed, 
regular upon its face, purported to convey the property in fee free from 
encumbrances and n.as supported by full consideration, and that  claimant 
went into possession and made the improvements after foreclosure of 
the deed of trust under which plaintiff claims, and that a ;  the time of the 
execution of the mortgage the mortgagor and mortgagee did not contem- 
plate that  the tract in question should be covered by the mortgage, and 
that  claimant, a t  the time of purchasing the property, n a s  advised by a 
reputable attorney that the title was free of encumbrances, and that 
claimant belieTed he had good title. 

CIVIL ACTIOX, before Grady, J., a t  F e b r u a r y  Term, 1934-, of FRANKLIN. 
T h e  evidence tended to show tha t  pr ior  to 1 A l u g ~ ~ s t ,  1919, J. 31. 

Allen a n d  ITT. H. Allen were the  owners of several t racts  of l and  i n  
F r a n k l i n  County,  a n d  made  a n  agreement t o  sell a cer tain port ion 
thereof to  E. T .  Chaney. Chaney  went into possession c~f the l and  and  
paid p a r t  of t h e  purchase money, but  received no deed. Thereafter ,  on 
1 August,  1919, J. N. J l e n  and  W. H. Llll(.ll borrowed $160,000 f r o m  
t h e  plaintiff, and  as  security f o r  said loan executed eild delivered to 
Charles  H. Barron,  trustee, a deed of t rus t  covering twenty-nine sepa- 
ra te  t racts  of land, iilcluding the land  i n  rontroversy. T h i s  deed of 
t rust  was duly recorded on 2 August,  1919. Thereafter ,  on 11 March ,  
1922, the  Allens conreyed approximately serenty-nine avres of land to 
E. T .  (Ilianey f o r  n recited c o a s i d t ~ a t i o n  of $5,591.10. T h i s  deed was 
duly recorded on  25 X a r c h ,  1922. O n  1 December, 1922, Chaney 
executed a deed of t rus t  on  the  land  i n  controxersy to  t h e  Southern  
Trus t  Company to secure a note f o r  $1,500 to t h e  land bank. T h i s  
(Iced of t rus t  was du ly  recorded on 22 December, 1929. T h e  Allens 
pa id  a1)prosimately $60,000 on the  11etropolitaa loan, b.lt were unable 
to complete the  payments, and  upon such default the trustee i n  the  deed 
of trust securing the notes held by the plaintiff duly sold al l  of the land 
thereuiider, a t  public auction, and  the t rustee i n  said deed of t rust  
executed a n d  delivered t o  the plaintiff a deed f o r  a l l  of the property,  
dated 25 September, 1926. A t  t h a t  t ime Chaney n.as i n  possession of 
t h e  land i n  controrersy and  remained i n  possessio~l un t i l  defaul t  jvas 
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made in the payment of his indebtedness to the land bank. By virtue 
of this default the Soutllcrn Trust Company, trustee for tllr lmltl bauli, 
sold the property in rontro\ersy ant1 executed a deed to F. J. 13easley 
on 5 N a r c l ~ ,  1927. Thi.; tleccl v a s  duly rcrorded on 1 G  ilpril. 1927. 
Thereafter, on 27 July,  1927, Beasley m ~ d  n i f e  sold thc land in colitro- 
rersy to the First  Xational Ilaiili of Louisburg and this deed n.as regis- 
tered 23 July,  1927. T l ~ e ~ e a f t e r ,  the First  S:ltional IZank of Louis- 
burg, by deed datcd S Septnnber. 1927, coilvcyetl the land to F. 11. 
AIllen, tlie defentlai~t, by tlcetl rccorded on 14 Septcnlher, 1027. There 
was some ~nicertaiiity in the tlcscription of t l ~ c  or ig ind t r : ~ ~ t b  of 1a11d 
included in tlie mortgage to the p l a~~ i t i f f ,  antl there nns  ~ ~ i t l e n c e  t ~ ~ t l -  
Ing to s11011 tlmt T. H. A l l l ~ ~ i ,  at the time 11e executed thc moltgage or 
deed of trust s ~ ~ u r i n g  t11~ i11deljt~dn~4s of tlie plaintiff, told the agmt  of 
plaintiff that tlie land in coi~tro\ ersy v a s  not to he included in tlie mort- 
gage because '(it was already sold to X r .  Cl~ancy. . . . Cliai~ey 11r ed 
there for s c ~ e r a l  gears-file or six." The defeildant F. 1%. Alllen, after 
he vent  into possesqior~ under deed from the First  Sa t ional  J3:1nk of 
Louisburg, repaired the (In elling upon the land, built a kitchen and 
dining-room, a pack house, dug :r pit, and r e p a i r d  the stables and 
tobacco barn, and made other extcmive and permantwt in~prorerneiits, 
expending for such purposes a t  least $900, and as a result of s11c.11 im- 
pro~cnlcnts the xalue of the land hntl been elil~ai~cccl i n  the sum of 
$1,000. 

On 13 February, 1932, the plaintiff instituted an actioi~ of c j ~ ~ t n i e n t  
agaiiist the tlefendant, alleging that it was tlie onner of the Innti, and 
t l ~ t  the tiefendant \ \as  in the u ~ i l a n f u l  pos~ession tl~ereof. Tlie tle- 
fentlant pleaded tlic statute of limitations, antl a t  tlie Fel)runry Term, 
1933, upon the trial the jury answered the iqsue in faror  of the l)l:l~ntiff, 
and judgment n as elitered dccrecing tlizit the plaintiff v a s  the ou lier 
of a~lcl i~ i i t~ t led  to t l ~ c  possessioli of tlie land i11 c20ntroJ ersy. 

Tl~creafter .  111 October. 1933, the defe~itlaiit duly filed a petition for 
betterments. -It the hearing of his pe t~t ion  11e offered e~ idcnce  of tlic 
chain of title and tlie ~ a l u e  of inlprowments he had placed u p o ~  the 
1:mtl. H e  testified that IIP (lid not li11011 that his lam1 \ \as  ~nc~luiletl 111 

the deed of trubt to tlic plnintlff, ant1 that tlie E'lrst S:~tioii:~l I3anik. his 
grantor, n a s  111 possessio~~ a t  the time he purchsed,  arid I h ~ t  E. T. 
C'haney l d  prel iously been in possession of the land for srren or eiqlit 
year5 l ~ r i o r  to that time. I& further testified that  W. H. Allen, the 
original owner of the land, had rtated to him that the l a i d  nns  ]lot 
inclutled in the de2d of trust to the plaintiff, ('slid I believed nlicil I 
bought ~t that I n a s  getting a good d e d "  

The plaintiff offered the tcitimoiiy of X r .  G. M. Beam, a reputable 
attorllcy, n h o  i11~estigatcd the title of tlie lalid i11 cont ro~ersg  for the 
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land bank when the loan was made to Chant.y, who said that  he did not 
discover any encumbrances upon the land. This testimo~iy was excluded 
by the court. However, the defendant testified ~vi thou;  objection that  
tlie cashier of the First  Kational Bank, the immediate grantor of de- 
fendant, told him that the attorney for the I.~anl< had examined the title, 
and that the title was "all right." 

N r .  Beam further testified that  the description in thci deed from the 
hllens to Cllaney 7vas not the same as  the description in the deed of 
trust from the Allens to tlie plaintiff, and the attorney stated: "I read 
them over carefully and I could not say that  the conveyance in the 
Chancy deed was included in  the Metropolitan deed oi' trust. It ap- 
peared to me that  it was two separate descriptions," etc. 

At  the conclusion of all the evidence the petition of the defendants was 
dismissed, and they appealed. 

Jones d Brassfield for plaintiff. 
Parhorough Le. Yarborough  f o ~  defenda~zts .  

BROGDES, J. A. o ~ r n s  approximately nine thousaild acres of land, 
and agrees to sell to B. a small tract containing about serenty-nine acres. 
B. enters into possession and malies a part paynlcnt on the purchase 
money, but recei~-es no deed. Thereafter A, executes 11 deed of trust 
upon r21e entire body of land to secure a large indebtedness. About 
three years after tlie recording of said detd of trust A. conreys the 
seventy-nine-acre tract to B. by deed duly recorded. l? mortgages his 
seventy-nine-acre tract to secure an  indebtedness, and l)eing uliable to 
pay, tllc land is duly sold under the mortgage, and purchased by another. 
B y  mesne conreyanccs, duly executed and recorded, the title to tlie land 
n-as rested in tlie First  Sa t iona l  Bank of Louisburg, a i d  said bank con- 
reyed tlie same to the defendant by deed duly executec a i d  recorded. 
A, the origilial owier of the land, did not pay his indebtedness secured 
by the deed of trust and sale was duly made thereundcr, and tlic ~vhole 
body of land purcliase~l by tlie plaintiff. About s i s  year.3 after tlie land 
was purchased by tlie plaintiff it  brought a suit in ejcctn eiit against the 
defendant and rccorered possession. The defendant t l i c r ~ ~ p o n  duly filed 
a petition for betterments and offered e ~ i d c i c e  tending to sho~v that lie 
had expcndcd a substantial sum of money in  niaking permanent im- 
prorenlents. 

Cpon the forrgoing facts the following question of l a ~ v  arises: 
Can the defendant nlaintain his petition for betterments? 
The sale of the lalid under tlie original deed of trust, dated August, 

1919, the purchase thereof by the plaintiff, and the deed from the trustee 
to the plaintiff dated 28 September, 1926, terminated the relationship 
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of inortgngor and  mortgagee betvecn the plaintiff and  tlie original 
owners and  mortgagors of t h e  land. Hence, when the  dr fe~ ida i i t  n e n t  
in to  posqeshion i n  1927 there was  no such relationship c s i s t i ~ ~ g  betnee11 
h i m  and  the plaintif?. Consequc~lily, C. S., 710, does not apply. 

Tlie doctrine of betterments rests upon  equitable principleq and  con- 
s i d c r a t i o ~ ~ s  of na tura l  justice. T h a t  iq to say, if the mortgagee beconm 
the  purchaser  of t h e  mortgaged prellnscs, h e  is entitled to  r e c e i ~ e  the 
land ill the  same contlition i t  n'as n-hen lie loaned tlir  moncy for  thc rnaiii- 
fest reason t h a t  lie n-as satisfied m t h  the  securlty as it  stood, o t h e r a m ,  
h e  viould not h r e  entered into tlie transaction. T h e  I a n ,  l i o n e ~ e r ,  
declares tliat i f  improveme~l t s  a r e  p u t  upon the mortgaged prcniihei bx 
t h e  mortgagor o r  h i s  assigns dur ing  the  existence of tlle mortgage tha t  
by such act h e  is  in lp rov l l~g  his  0n.n land. and  such i r i ip ro~erne~i t s  
strerigthen the  sccur i t -  a ~ i d  n lure  to tlie be~icfit  of the  niortgagw. 

111 tlie case a t  bar,  l i o ~ v e ~ e r ,  the  ~n lprore rnen ts  n e r e  p u t  upon  the land  
a f te r  t h e  terminat ion of the mortgage relatlonship, xnil notl1111g else 
appeariiig, n a t u r a l  juqtice docs not presume tha t  :L former mortgagee 
should be enriched by the  labor and money of a n  innocent third ~ i n r t y .  

Obviously it  must be determined ~ v h e t h c r  tlic defent ia~i t  n-as s w l i  i n ~ i o -  
cent th i rd  party.  -1 solution of tliis inquiry involies a corisideration of 
certain pert inent  facts, to wit : 

( a )  T l ~ e  defendant w:ls a l~urcl laser  fo r  7 d u e  cf the lanil, :lnd ha11 a 
deed f o r  i t  duly recorded, whicli deed was regul:w upon it* face and  
purported to c o l i ~ e y  the lalid i n  fee. 

( h )  Tlie tlefe~ltlalit n e n t  illto possession and  uiatir all  the  irnprovc- 
melit\ clamled bv 11im af te r  the  foreclosure of the tlced of trL1.t uiiiler 
n h i c h  tlie plaintiff claims. 

(c)  EJ itlerice was offered tha t  i t  n as not nitliirl  coi~ternpl;ition of tlie 
original lmrties tha t  the tlefeiidant's l and  s l~ouli l  be iucluded ill the deed 
of t rust .  

( d )  T h e  defendant u a s  ad~isec l  a t  the t ime  of the purcllazc that  a 
reputable  attoriiey liad theretofore examined the  title to  the p r u p c r t ~  
mid found  110 spot or blenilsh upon  i t .  

( e )  T h e  clefendaut offered elidelice tliat lie had  paid fu l l  T alue fo r  
the property. 

( f )  T h e  defendant offered cvitlence tha t  11c had  renqon to belielc,, 
mid did be1ic.T e, tliat hc liad a good title. 

Tlic decisions i n  this jurisdiction slieddillg light upon tlie principlez 
of lax- i ~ i ~ o l ~  cd a re  I fai lybu7t i i~z  v. Siuglc,  132 S. C., 9-17, 4-1 S. E , 6.53; 
Pr.itcha7.d v. l iT~llranzs, 1 7 6  S. C., 108, 9G S. E., 733;  Eaton L ~ .  Douli, 
190 S. C., 14, 125 S. E., 494;  Layton  c. Byrcl, 198 S. C., 466, 152 
S. X., 161. IVliile none of these cases a r e  specifically i n  pollit, ner ertlie- 
less they contain signboards mark ing  out t h e  highway along nllicli the 
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law t r a ~ c l s  i n  de tc rn i i~ l ing  whether the  defeildant is entitled to bctter- 
limits.  T h e  opinioli i n  l'ritclrartl T .  IVillitr?ns, s u p ~ a ,  quoted with ap-  
p rora l  tlic followiiig : '(Tlic gootl fa i th  n-liicli will entitle to  c o m p e n ~ a -  
ti011 f o r  improverlients lins been dt4iiecl to  liican s imply a n  lioncst belief 
of tlic occupallt ill h i s  riglit or title, a i d  tlic fact  t h a t  diligence might  
llavc slio\\ 11 h im tliat lie 11:id no title does not necessarily negative good 
f i t  i 1 o c c u ~ a ~ , "  T h e  opinioii proceeds : ('Tliere a rc  ~ n a ~ i y  C'RWS 

n l i r r c  i t  llns b c m  l d r l  tha t  :rltliough a n n r e  of all a t l ~ e l w  clailu, the  
posscsv~r  1 1 1 ~  l i n ~  c r c a s o ~ ~ a b l e  ant1 strong g ~ o u n d s  to be i c w  such claim 
to I)c tleetitute of ally just or legal f o u ~ t l a t i o n ,  and so be a possessor i n  
gootl faitll ,  ant1 as  such entitled to conipens:~tioii f o r  improl-e~nerits." 
Sw, also, S o r t l i  C a r o l i m  I'rnctice nntl Proccc?ure, 860, e t  scq .  

,is 111e Cour t  i l~ te rprc t s  tlic apl~l icnblc dccisioiis, i t  Iiolds the  op in io l~  
tha t  tlic tlefcntlai~t can  1iiai11t:~in his  petition, a d ,  tlierefore, tlic judg- 
i l i e ~ ~ t  of i lot~sui t  71 a s  iliatlvcrtelitly entered. 

Rcl-erscd. 

Bitnks nncl Banking H e-Plaintiff lirlcl entitled to preference under order 
of caul-t prior to ~wv?iversliip that bank pnS amount clninicd by 
plaintiff into court for clistl~ibution according to law. 
-1 seuili iu csc'ss of tlic judginrtit \vas realized upon an esccution sale 

:~gniiist l)l:~i~ltiff's l~rol)cl'ty, nlid ~ ~ l i i l e  this sum w i ~ s  lic!tl bg the slicriff, 
:I conscwt judwitwt W:IS entered :rg:linst 1ilailitifY in fa.bVor of tlefcndnnt 
b:1111i, :in11 ill 1tnrau;lncc of the ctr~~st'iit jntlgmciit the sum v x s  pilid orer 
t o  tlic b a l k  Tltcwv~fter tllc coilsc~i~t jutlgrnciit \\'as set aside I I ~  motioll 
ill tlie c m m  for \\.:l~it c ~ f '  authority on the lrart of l)lni~~tifY's attorneys to 
cntcr S:IIIIC. :ind tlie order st'tti~iq :1si(le tlie jutljilneiit stil)ulntcd that the 
1):11ik r c t l u ~ i  tllv sum of rnoiitxy to the court: to be held lry tllc court until 
fiii:tl clcter~ninatio~i of tlie a p l m l  from the ortler, and then the money 
paid out :~ceortliny to law. Tlie bank brcxme i~~so l re i l t  witliout comply- 
iiig with tlic ortler of court, and tlic ortlcr sctti~iji aside the cousent jutlg- 
m ( ~ i ~ t  \\'as :iffirmctl on appeal to the Sul)reme Court. Rcltl:  As bct \~ecn 
l~lnintil't' a l~t l  the binil~, the ba111i'~ reccillt of the money \\-:is n.roligfn1. ant1 
tllo rclntio~i of debtor and creditor did not exist hetweai the bank ant1 
l)lniiitifY, and 1)l:iilltiff was entitled to n l~relcrencc ill the bank's assets in 
tllc! hands of the reccircr. 

SCIIF:SCI<, J., took 110 part in tlie co~lsideration or decision of this case. 

APPEAL by  defendant f r o m  Warlick,  J. ,  a t  August  Term, 1934, of 
P a s c ~ s .  Affirmed. 
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T h i s  iq a civil action, brought by plaintiff against dcfcndant to  re- 
c o ~ e r  of the tlefendant Gurncy  P. IIood, C'omnlissiolicr of Bank., tlie 
cum of $1,910.95, together n i t l i  iiltercst f r o m  22  Januar j - ,  1930. T h a t  
the reco\ e r g  he declareel a p ~ ~ e f c ~ r r t ~ t l  claim, paranrount to  all  the right5 
of uiisecuretl a ~ i d  u ~ i p r t f ( > r r e d  cretlitors of t 1 1 ~  said hallk. Y l ~ x t  tlie 
clefcudant he directed to allow said claim aga in i t  the asset.; of the in- 
solrcnt hn111< a s  :t preferred clairii. 

-111 order  of Jut lgc T a r l i r k  Ira5 as  f o l l o ~ r s :  " I t  i. agreed by counsel 
i n  the  ahove-cntitletl action tha t  a j u r y  t r i a l  i q  nairei l .  and  that  the 
court m a - ,  without  the i l i t e rvc~i t io~ i  of a j u r y  uiitler the a g r e e ~ n e i ~ t  
herein, hear  the coirtro\crsy i n  so f a r  a <  it  relates to  and as itatctl 
tllercin to  the question of nhet l icr  o r  not the  claim of the plnintifi is a 
preferred claim against the  assets of the insolrelit I'eoplc"s B:~nli  of 
B u r i m  i l k ,  S. C'. ; tha t  heiiig tlw only aiitl sole que.tion :rgreetl ul)on by 
counsel fo r  tlic court  to 1):is~ u p l ,  ant1 all  otlwr nlatters of clefel15e and  
sucli matters  as  apl,ear otllerwlse a s  disputed controveriies betncc3n tlie 
par t ies  a r e  retained for  a j u r y  t r ia l  i n  the  event coun\el s u 1 ) q u t m t l y  
seclis to do 50, n i t l lout  prc~jucliec to tlie r ights  of eitlier tlic plaiiltlff or 
defendant partwq t o  this r o i ~ t r o ~ e r s y .  Therefore, tllc court agrcts  to  
hear  said co~itroversy i n  so f a r  as  i t  rclatcs, atid illat o i~ ly ,  to n.lietlier 
o r  ilot tl ir  f u n d  adnlittc~tlly ill the liai~tls of tlie I'coplcx's C:rdc of J$ur l~s -  
T-ille is n preferred c l n i n ~  nga i~ is t  tllc assets of said iiiatitutioli. \Vilso11 
Warlick, J u d g e  presitli~ig." 

T h e  juclgment of the court helow was as follo~r-s : "Cpon tlic fore- 
going order of subnlission to tlie court of findiltg the facta ant1 rciidcriiig 
the  judgment thereon i n  tlie almre :~ctioii, tlic co1u.t f i i l t l~ tlii: fol lo~ri i lg  
f a r t s :  Tliat l ~ r i o r  to tlicx J a ~ i u a r y  Terni  of Superior  Court  fo r  yal ice~-  
County, 1!)30, t l ~ t  J .  R. Penla~i t l ,  f a ther  of tlic lllaiiltiff ill this a c t i o ~ ~ ,  
conr-cyctl ccrt:li~i p r o p e i ~ i c s  to the  l)laiutiff;  that  s u b s q u e ~ i t l y  thereto 
the  lllait~tiff i n  this  action hail instituted against her  n civil ar t ion by n 
p a r t y  by the name of Ijeck J a r r e t t ,  oil \vliich jut igme~it  was reiit1ere:l 
against tllc l~laiiitiff in  this action, a ~ i d  subscquc~~lt ly  exc~cutioi~ issue(1 
out of the ofiicc of the clcrk of the  S u p r i o r  C'onrt of Ynncey Countj-,  
aiid i i i~dc~r  mi(! execution prol)cLrt-  t l m ~  \.estii~g i l l  t l ~ c  1rl:riiitiff ill this  
a c t i o ~ i  \\.;la Itlriccl upon, I~ornestead was :~l;ottcil, anrl tlie r e ~ i t l u e  there- 
upo11 sold at  publie sale, as  ib pro.ilded b) l a w  for  tlie purpo,c of the 
s r t i i fac t io~ i  of \a id jutlg~ileiit on nliicll esccutlon 1l:d issue11 ; that  a t  the 
>ale of sxitl p r o p e r t  uutler c x i ~ u t i o n ,  :iftcr thc a l lo t~ i lc~ i t  of lionleiteat1 
there n . : ~  received u sun1 of nioney vliich fu l ly  compensated the  s n ~ t l  
Deck J a r r e t t  by n a y  of h i s  judgment and left rcrriaiiiiug i n  tlie hands  
of the sheriff of Tancey  County t l ~ c ~  sum of $1,940.95; tha t  thereupou 
t h e  People's Bank  of U u r n s ~ i l l e  instituted i ts  action i n  the  Superior  
Cour t  of Yanecy County to set aside eertaili conveyances made by the 
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father of the plaintiff to this action and in said action sought a restrain- 
iiig order which in terms and effect restrained the sheriff of Yancey 
County from paying over the sum of $1,010.95 to the plaintiff in this 
action, and sought to attach in said action other property alleged to 
belong to tlie plaintiff in this action, Nrs .  Sallie Hensley ; tliat thereupon 
the slic,riff of Yancey County, by 1-irtue of a consent judgment, paid over 
said v i n ~  of $1.940.05 to the People's Bank of B u r n s ~  i lk ,  and it ac- 
cepted said payment, but without an order of the court ;  that  said consent 
judgment purported to adjudicate the rights betn-een tlie parties to a 
certair~ action, and that in said action the said Sallie Hensley had filed 
an  answer by and tlirougli her counsel, Hon. Charles Hutchins, of the 
Burnsvillc ba r ;  that  a third party a t  that  t i n ~ e  had stated to the lam firm 
of Watson & Fouts that  lie had authority to consent to a j.ldgment in said 
cause and tliat action, thereupon the firm of Watson & Fouts, which is a 
h ig l~ly  reputable firm of attorneys, consented to said consent judgment 
and affixed their names thereto, though they did not represent the said 
Sallie Hensley, but acted entirely in so consenting on the information 
given tliem by the third par ty ;  tliat thereupon, to wit, a t  the August 
Term, 1033, Superior Court of Yancey County, i n  said original case, 
motion was made before tlie Hon. Michael Schenck, judge presiding at 
tlie said term of court, to set aside said consent judgment, and on a hear- 
ing thereof his Honor, Judge Schenck, set said judgment aside after a 
full llcaring thereon, and from said order an appeal was taken to tlie 
Supreme Court of 9 o r t h  Carolina, nherein said order setting aside said 
consent judgment was affirmed by the Supreme Court ; that  in said 
order, copy of nliicli is hereto attached as a part of this finding of fact, 
tlie People's Bank of Burnsville was ordered and adjudged: 'That the 
People's Bank return to the court the sum of $1,910.95, together with 
interest from the date it was received by said bank, said amount to be 
held by the court until final determination upon appeal, and then to be 
paid out according to law.' 

"Upon the foregoing finding of fact by the court, for the purpose of 
this judgment, the court concludes that  the People's Bank of Burnsville 
originally received tlie sum of money in question f r o r  the sheriff of 
Yancey County in  so f a r  as the present plaintiff is corcerned without 
authori ty;  second, that  the sum of money herein was then and still is  
now the property of Sallie Hensley, and has at all times been the prop- 
erty of Sallie Hensley, and that  in so receiving it without any authority 
from the said Sallie Hensley, who had previously thereto filed her 
answer in said cause, i t  received i t  wrong full,^ and unlawfully, and after 
receiving it v-rongfully and unlawfully, held it with a tlaust express for 
the uscl and benefit of Sallie Hensley without a deposit *herefor on her 
 art arid contrary to her wishes, and that  from the time of i ts  original 
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receipt up  to, including, and through the order of Judge Michael 
Schenck, holds the said funds as a truqt fund, express with the trust 
thcrcon, and that  the said sum of $1,940.95, together with interest 
thereon from date it was recciwd by the said bank, as ordered by Judge 
Schenck, is and shall he a preferred claim against the assets of the 
People's Bank of Burnsville. This 23 August, 1934. TTilson Warlick, 
Judge presiding." 

The defendant's exceptions and assigrmlents of error are as follows: 
"(1) For  that  the court found as a fact that the plaintiff is  entitled to a 
preferred claim against the assets of the Peoplc's Bank of Burnsrille, 
N. C., for the sum of $1,940.93, and intcrest thereon from 23 January,  
1930. (2 )  The signing of the judgment by Judge Warlick, which 
appears in the record." 

IT'. A'. XcLean, Anglin & Randolph, and Huskins & TTzlson for 
plainf if. 

Charles Hufchins for defendant. 

C L A R I ; ~ ~ ~ ; ,  J. While the sheriff of Yancey County held the sum of 
$1,940.93 as an  excess from an  execution sale of the plaintiff's property, 
a consent judgment was entered in  favor of the People's Bank of Burns- 
rille, North Carolina, and against the plaintiff by attorneys purporting 
to represent the plaintiff. Under said consent judgment the sheriff paid 
the said $1,940.95 over to the People's Bank of Burnsville, North Caro- 
lina. The said corlsent judgment was set aside a t  the August Term, 
1933, of the Superior Court of Yancey County by Schenck, J., 011 the 
ground that  the attorneys signing said consent judgment on behalf of 
plaiiltiff had no authority to represent her, And the People's Bank of 
Burnsville, S. C., was ordered by said court to return the $1,940.95, 
with interest, to the clerk of the Superior Court of Yancey County, to 
be held by him until final deternlination upon appeal. The  bank never 
returned the money into court as ordered. The  said bank was taken 
over by the defendant Commissioner of Banks on 2 October, 1933, for 
liquidation. The order of Schenck, J . ,  was affirmed by the Supreme 
Court of Korth Carolina in Bank 2.. Penland, 206 S.  C., 323. 

The only question involved on this appeal is whether the plaintiff, 
under the facts found by the court below, is entitled to a preferred claim 
against the assets of the People's Banli of Burnsville, Xorth Carolina, 
for the sum of $1,930.95, and intcrest thereon from 25 January,  1930. 
W e  think so. 

Under a consent judgment, the amount in  controversy mas paid over 
by the sheriff of Yancey County, Xorth Carolina, to the People's Bank 
of Burnsrille, S. C. cpon motion in the cause, this cousent judgment 
mas set aside by Schenck, J . ,  and on appeal to this Court was affirmed. 
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I n  the  order  setting aside said consent judgment, Schenck, J., ordered 
and  adjudged : ' (That  the People's B a n k  re turn  to  the  c m r t  t h e  sum of 
$1,940.93, together with interest f r o m  the  date  i t  was received by said 
bank, said amount  to  be held by the  court  un t i l  final determinat ion upon  
appeal,  and  then to be paid out according to law." 

T h e  bank, so f a r  a s  plaintiff was  concerned, received t h e  money 
wrongfully. There  existed between her  a n d  the  bank n o  relationship of 
debtor and  creditor.  B a n k  v. B a n k ,  207 N .  C., 216. 

T h e  bank having never complied with th(1 court  ordei., became liable 
en: maleficio, and  t h e  plaintiff is  entitled to a preferenc.. T h e  case of 
Zachery v. f lood, Corn?. of Banks ,  208 N .  C., 194, i s  i n  point. Flack 
v. Xood,  Comr.  of Banks ,  204 K. C., 337; Bndrews v. .Flood, Comr.  of 
B a d s .  207 N .  C., 499. T h e  judgment of the court below i s  

Affirmed. 

SCHESCK, J., took no p a r t  i n  t h e  consideration or  decision of this  case. 

MISSOURI STATE LIFE INSURASCE COhIPAi\'Y AXD GENERAL AMERI- 
CAN LIFE IXSURANCE COBIPAhT r. EUGESE B. HARDIN AND 

EUGENE B. HARDIS, JR., A N D  EUGEXE B. HAlXDIN, GUARDIAN 
AD LITEM. 

(Filed 20 BIarch, 1935.) 

1. Insurance I b C .  S., 6460 and 6289, held applicable to this action 
to cancel policy purchased by father on life of son. 

A father took out a policy of life insurance on his scn in the sum of 
two tliousand dollars, the policy providing that  no further premiums 
would be required upon the death or total and permanent disability of 
tlie father. Insurer required no medical examination of the father. In  
an action by insurer to cancel the policy for alleged false and fraudulent 
relresentations as  to the father's health made by the fa1 her in his appli- 
cation for tlie policy, C. S., 6460, providing that a policy issued without 
pligsical examination sliould not be void or payment resisted for misrep- 
resentations as  to applicant's physical condition except in cases of fraud, 
and C. S., G28'3, providing that  all statements in applications for insurance 
shall be deemed representations and not ~ra r ra i~ t ies ,  and that a repre- 
sentation should not prevent recovery on the policy unless material or 
fraudulent, are held apl~licable, and insurer is not entitled to cancellation 
for misrepresentations relating to the health of the father in the absence 
of fraud. 

2. Same-Applicant's statement that health was good held not fraudulent 
where evidence shows that applicant bona fide belieled health to be 
good. 

The fact that  a t  the time of making application, applicant suffered with 
an incurable disease is no evidence that  his statement ill his application, 
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that hez  wns in good health, was fraudulent, where the uncontradictril 
evidence discloses that aljplicant  as ignorant that he had thr  disease and 
11nd been informrd by the lhysician discorering his condition upon estlini- 
nation that there v a s  nothing the matter with him. 

3. Same-Applicant's fa i lure  t o  disclose phlsical examination held in- 
sufficient c ~ i i l c n r e  of fraud where ph3 sician reported t o  applicant that 
heal th mas good. 

I n  reqponse to question in application as  to whether applicant had had 
any disease or recei~ed any medical attention vitllin ten years pllor to 
application, applicant stated that he had lwen attended for influenza, but 
failed to disclose a phjsical examination upon nhich he n a ?  advised that 
there n a s  nothing the matter n i th  him. although the physician had dis- 
corered lie \\as suffering from an iricuiable disease. The evidence clis- 
closed. that applicant believed in good faith that his health v a s  good. 
Hcld: The evidence of fraud in applicant's ansner  to the question is in- 
sufficient to be submitted to the jury, iniurer having accepted applicant's 
ansmer as  satisfactor) and sufficiently definite, and it  appearing that the 
fact of examiaation n i t h  a favorable report thereon to applicant by the 
phj sician \T a s  not regarded b r  applicant as material. 

APPEAL by plaintiffs f r o m  Harris, J., a t  A p r i l  Term, 1934, of NEW 
HANOVER. Affirmed. 

T h i s  is  a n  action f o r  t h e  cancellation of a policy of insurance which 
was issued by  the plaintiff ;\lissouri S t a t e  L i fe  Insurance  Company on 
1 7  February ,  1931, and l ras  thereafter  assumed by t h e  plaintiff General  
American Life  Insurance  Cornpairy, on the  grourid tha t  the issuance of 
said policy was procured by false a n d  fraudulent  representations made  
by the  defe i~dant  Eugene B. H a r d i n  i n  his  appl icat ion for  said policy. 
T h e  action was begun on 11 February ,  1933. 

T h e  policy was issued on the  application of t h e  defendant Eugene B. 
Hardi l l ,  a d  insures the life of his  infant  son, Eugene  B. H a r d i n ,  J r . ,  
i n  the s u m  of tno.thousand dollars. It n a s  understood and  agreed tha t  
t h e  premiums on the policy ~ o u l d  be paid by the defendant Eugene B. 
H a r d i n .  I t  is provided i n  the  l~o l icy  t h a t  "in the  event of the death of 
Eugene  B. H a r d i n ,  Sr., fa ther  of t h e  insured, liereinafter referred to  
as  purchaser, while no premium is  i n  default,  no fur ther  paynlent of 
premiums will be required, and  this  policy will continue i n  force as  a 
ful ly  paid u p  policy." It is also p r o d e d  i n  the  policy tha t  "the com- 
pany  d l  wai re  the payment  of fu r ther  premiums if t h e  purchaser 
becomes totally and  permanently disabled, subject t o  the  limitations and 
conditioris hereinafter defined." 

T h e  application for  the policy, which i s  i n  writing, was  signed by the  
defendant Eugene  B. H a r d i n ,  a t  Wilmington, N. C., on 12 February,  
1931, and  contains, among others, the following questions and  answers, 
together with the applicant 's certificate tha t  said answers a r e  full ,  cor- 
rect, and  t r u e :  
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"9. H a s  the purchaser had any disease or injuries, or receired any 
medical or surgical advice or attention within the past ten years? I f  
so, give details. 

"Disease or in jury:  'Flu.' Date : 'March, 1922.' Duration : '4 days.' 
Complications : 'Sone.' Result : 'Recovered.' Name medical attenclant : 
'Infirmary, U. of ;?;. C., Chapel Hill,  N. C.' " 

"11. I s  the purchaser now in good health? 'Yes.' " 
The application was solicited by L. I(. Breeden, agercy supervisor of 

the plaintiff Missouri State Life Insurance Company, ancl mas signed 
by the defendant Eugene B .  Hardin,  as  purchaser, i n  his presence and 
in the presence of Leslie R. Hummel, local agent of the plaintiff, a t  
Wilmington, K. C. The questions in the application .,vere read to the 
applicmit by L. I<. Breeden, who wrote the answer to each question in 
accorclance with the response of the applicant. Tlie application, after 
i t  was signed by the applicant, 11-as forwarded by its a;,rents, with their 
approval endorsed thereon, to the plaintiif, and n-as receired by the 
plaintiff a t  its home office in the city of St .  Louis, Missouri, vhere  it 
was in due course considered and approved by its underwriting depart- 
ment. medical esaniination of tlle applicant Jvas required by the 
plaintiff. T h e  policy was issued by the plaii~tiff i n  accordance with 
the application as signed by tlie defcndai~t  and approved by its under- 
w r i t i ~ ~ g  department. I t  has been in full force and effect since i ts  deliv- 
ery. Llll premiums due on the policy prior to the ccmmencement of 
this action hare  becn paid. 

Tlict eridencc at the tr ial  tended to slio~v that  for some time prior to 
July,  192S, tlie dcfe~idant had observed that lie n a s  a t  times unsteady in  
his walk or clumsy; that  11e would have a feeling that  he was about to 
fall forward, especially n-hen he was descending a stairway, which caused 
him to catch a t  ancl hold on to the rail or banister of tl e stairway. At 
times lie felt a numbiiess in his  fingers. H e  had observed thew and 
other symptoms, from time to time, since he was a student a t  the Uiii- 
rersity of Korth Carolina, i n  1922, and spoke of them lo  his mother in 
1928. At  her suggestion, tlie dcfcndant consulted Dr. David R. Xurchi-  
son, of l ~ ~ i l ~ n i n g t o n ,  N. C., who examined him, and advised him to con- 
sult Dr. E. J. Wood, also of Wilmington, K. C. The defwdant coi~sulted 
Dr.  T o o d ,  who csan~incd liim, but did riot inform tlie defc:ndant his opin- 
ion as the result of the examination. Dr .  Wood reported tcl Dr.  Nurchison, 
who then  ad^-iscd the defendant to go to Baltimore, Mar,)rland, a d  there 
corisult Dr .  Walter E, Dandy. The defendant went to Baltimore and 
consulted Dr .  Dandy, xlio examined him, and advised him to consult 
Dr.  F. R. Ford, of Baltimore, Xaryland.  Tlie defeldant consulted 
Dr.  Ford, who examined him, but did not inform the defendant his 
opinion as to his condition. Dr .  Ford reported to Dr. Dandy, who 
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thereupon a d ~ i s e d  Dr .  Murcllison, at Mril~i~ington, by letter dated 19 
July. 1928, tliat lie and Dr.  Ford nPre of the opinion that  the defendant 
n-as sufirring nit11 disseminatecl schlerosia. or coreeping paralysis. This 
disease i.; progrcssire in its naturc and is ~ncurable.  Dr.  I\lurc.hison 
consul t~d -\\it11 a brother of the defentlalit and informed him of the 
diagnosis made hy all the doctors nllo had csamined tlie dcft3ndant. 
They both agreed that it n as  beqt for the tlefendant, TI 110 n as then about 
23 years of age, not to i ~ ~ f o r m  11ilil that he ~ \ : l s  suffering n l t h  an incur- 
able disease. Dr. Xfurcllison told tllc clefentlnnt that tliere n7ns nothing 
tlie matter nit11 I i im Wlle~i the defcntl:~nt signed the app1ic:ltion for 
the policy inrolvctl in this action, he did not know that  he was then 
sufferilig n i t h  an incilrnble r l lwas~,  but. on the contrary, n n s  of the 
opinion tliat he n a s  in good Ilc,alth. H e  u a s  at that time enlplo>cd in 
his fatlier's drug store in R i lming to l~  and conti~luecl in such ernplormmt 
until some time in 1932, nlleli he n a s  infornletl by a doctor in Phila- 
delphia that he wac suffering nit11 an incurable disease-mi~ltiplc 
sehlcrosis, or  creepir~g paralysis. The defendant is  now and 11~12 been 
since some time in 1032 totally arid permanently disabled, n i th in  the 
terms of thc policy. When the plaintiff.; n e w  ilifonned of tlefendant's 
condition, they began this action to cancel thc policy. A l t  the (late of 
the issuance of the policy the plaintiffs did not know that  the defcritlant 
v a s  then suffering n i t h  an incwrable diseasc, or that he had consulted 
Dr.  ,\lurcl~ison, Dr.  Wood. 111.. Dandy, and Dr. Ford, in July,  192s. 

At  the close of all the eridence the defendant's rnotion for judgmerit 
as of nonsuit was allonetl, alltl plaintiffs duly excepted. 

From judgment dismissing the action as of nonsuit the plaintiffs 
appealed to tha Supreme Court. 

Haro ld  D. I'illighf and I .  C .  Wr igh t  for plaint i fs .  
B r y a u  cC. Campbe l l  for defe7tdants. 

Coxson,  J. I t  is provided by statute in this State that when there 
n a s  no medical examination of the applicant for a policy of life iusur- 
ance which has beeu issued by a company doing business in this State, 
tlie poliey sllall not be rendered roid, nor shall payment be resisted on 
account of any misrepresentation by the applicant as to his physical 
conditio~i at the date of the application, except in cases of fraud.  C. S., 
6460. This statute is applicable to the instant case. 

There xTas no evidence a t  the tr ial  of this action tending to show 
any false and fraudulent representation by tlie defendant Eugene B. 
Hardin  in his application for the policy, nhich  was issued on said 
application by tlie plaintiff Alissouri State Life Insurance Company, 
with respect to the physical condition of the applicant a t  the date of 
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application. I t  is true that  all the evidence s h o m  that lie v a s  suffering 
then v i t h  an incurable disease, but the uncontradicted eridence shoms 
that  the defendant was ignorant of this fact, and that he had been 
assured by a physician ~ r h o m  he had consulted in Ju ly ,  1988, that there 
Tvas nothing the matter with him a t  that time. There is certainly no 
e\-idence from n-hich thc jury could have found that  the statenlent made 
by the applicant in answer to the 11th question in the application was 
fraudulent. A11 the el-iclence shows the good fai th of' the defendant 
when i11 response to tlie 11th question he stated that  he m s  then in 
good health. 

I t  is further provided by statute in this State that  all statements in 
an application for a policy of insurance, or in the 110 icy itself, shall 
be deemed representations and not ~ ~ a r r a n t i e s ,  and that  a representation, 
unless material or fraudulent, will not prevent a recovery on tlie policy. 
C. S., 6289. This statute is applicable to the instant case. 

There was no evidence tending to show that the anm-er of the de- 
fenda~i t  to the 9th question contained in the application was false or 
fraudulent. The eridence shows that  the answer, while true and correct 
as certified by the defeiidant, was not full. I t  appears from the answer 
that the question was not :nisncred eatcgorieally. The ansxrer as 
~vr i t tcn  in the application by the agent of tlie plaintiff .\.as accepted by 
him, and by the underwriting department of tlie plaintiff, as satisfac- 
tory. There was no eridcnce tellding to show that the plaintiff Missouri 
State Life Insurance Company, before issuing the policy nhich  it now 
seeks to have canceled, i~otifietl the defendant that his answer to tlie 
9th question n a s  not satisfactory. TVhile the plaintiff had a right to 
all the information sought to be elicitcd by the question, when it issued 
the policy without requiring of the defendant a categorical answer to 
thc question, i t  \mired this right, and in the absence of f r auJ  is not 
entitled to h a ~ e  tlie policy canceled upon its contention hat the defend- 
ant  ~ ~ r o n g f u l l y  concealed the fact that  he had received me lical adrice 
or attention within the ten years preceding the date of the application. 
A11 the eridence shows that  if the defelldant had been informed before 
the issuance of the policy that  the plaintiff regarded the .'act that  lie had 
been esamined by doctors, and informed by them that there mas nothing 
the matter with him, as material, he would hare  so informed the 
plaintiff. 

The  cases in this and other jurisdictions cited by counsel for the 
plaintiff do not sustain their contention that there .rr,is error i n  the 
judgment of the Superior Court in this action. The judgment is 

Affirmed. 



K. (2.1 SPRISG TERV, 1033. 1 7  

1. Judgments  R a-Juilgnlent debtor pztjing amount  of judgment t o  
clerk held cntitlcd t o  c:~nccllation of judgment as cloud on  title. 

2. Clcrks of Court B b-- 
Tlic clerk of thc. Supcrior Conrt :mtl t l i ~  snrety on his bond are 1inl)le 

for loss rc~sultii~c to the owner of :r ju~lgiiicnt from tlic c'lerk's failure to 
perfo~ml his s~:itntor!- t111ty t o  cnter tlic j ~ ~ d w ~ c l i t  niitl lmymeiits tlirreon 
oil the jutlgmc~iit tloc*liet or his f:rilurc to nc,cwunt to tlic o\\-li'r for smis  
11;iitl on thc juclgmciit 11y tlie jutlgnont clel~tor, ('. S., 617. 

APPFIL by  plaintiffs f r o m  ~ l l l r ~ j .  .T., a t  Octohcr Term,  193-1. of GUIL- 
men. Re\  ersetl. 
,I t r ~ n l  11y ju ry  of tlic i c i u ~ 5  of fact  r a i w l  by  t l i ~  pleatliiigr i n  t h i ~  

action n as cspre i i ly  n nirctl 11y the  pmties, n ho agrecd upon the facts  
a s  f o l l o v ~  : 

"1. T h i s  is  all action t o  quiet ti t le b 1 ~ u p h t  by  t h e  plaint i f fs  ( 'arter 
Dalton, t r u ~ t t c  of Pcr lcy  A. Thoinas C a r  TIvorkq, I ~ i c . ,  a d  Pe l ley  A. 
Thoinns ( ' a r  TVorlts, Inc..  againi t  thc  tlefrlitlants J o h n  C. Strirklailcl, 
g u a r d i a ~ r  of T l rg in ia  Huii t ,  R n ~ i ~ i u r ,  a ~ i d  Mrs.  Xel l ie  H u n t  M a m s ,  
witlow of 1L 1). I I u ~ i t .  

"2. T l ~ c  atlrninistrator of the estate of R. D .  Hunt, deceased, G. TT. 
13cniiett, i n ~ t i t n t c d  a n  action i n  the  Supcrior  Court  of Guilfortl (_'ounty 
i n  1923 to rec20\er (lainages f r o m  Pcr ley  .I. Tlloriias C'nr T o r l i s ,  I ac . ,  
and Pcrlcy A\. Thomas,  i n t l i ~  itlu:rlly, fo r  the allcgetl n roiigful t l ~ n t l i  of 
R. n. H u n t ,  dcceasc.tl. 

"3. -1 c o ~ ~ s e l i t  judglnerlt n a s  elitered in the nbore-mentioned action on 
-1 Julie, 1923, bcforc &I. W. Gaut,  fornicr clcrk of the Superior  Court  of 
G u i l f o ~ t l  C'o~ulty, proTidi11g that  'the 11lmntiff r c c o ~ e r  of the tlefriidniits 
tlic s u m  of $0,000, the said smii of $9,000 to be paid i n  monthly install- 
ments  of $75.00 each,' said jutlgrircnt b e i l ~ g  clockcted i n  I3ooli of J u d g -  
rnc-nts R, a t  page 131, a copy of same  being hereto attached, marked 
'Exhibit A,' aircl made a p a r t  of this  agreed statement of facts.  
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"4. On 24 J u l - ,  1024, G. TV. Bennett filed a final nctouiit of his ad- 
ministration of tlic estate of R. D. Hunt ,  dei.eased, with the clerk of the 
Superior Court of Guilford County, and was on that  day duly and regu- 
larly discharged as administrator of said estate. This final account did 
not show any payments on the aforesaid judgment as ;laving been re- 
ceived by the administrator. 

"5. Xrs.  Sell ie  ITunt Adanis, widow of R. D. Hunt ,  deceased, and 
Virginia Hunt ,  minor, daughter of R. D. Hunt ,  deceased, are the only 
s u r ~ i ~ i l i g  heirs of the said R. D. Hunt ,  and are therefore the sole owners 
of tlie aforementioned judgment. Jo lm C:. Strickland, guardian of 
T'irgiiiia Hunt ,  minor, is the owner of a two-thirds intert'st in said judg- 
ment, and Mrs. Sel l ie  IIuiit Adams is tlle owier of a o l e t h i r d  interest 
in said judgment. 

'.6. Perley A. Thomas Car JVorks, Inc., from 29 June, 1923, to 
1 October, 1030, paid to N. W. Gaiit, former clerk of the Superior Court 
of Guilford County, a total of 54 paynmits of $75.00 each, amouiiting 
in the aggregate to $6,300, plus $5.;; court costs, to l a y  in part  tlie 
aforesaid judgment. 

"7 .  'Tlie saitl Perley A. Tliomas Car TTorlrs, Inc., has in  i ts  possession 
cancelcd checks for each of said payments, and all of them were made 
and received as payments on said judgment. -111 bear the endorsement 
of X. W. Gant, clerk Superior Court of Guilford County, and all were 
deposited to the credit of said clerk, and so credited, $5,630.55 of the 
total amount being deposited ill the Atlantic Bank and Trust  Company, 
and $675.00 ill tlie Sort11 Carolina U a ~ i k  and Trust  Company. Only 
seren of these payinelits of $75.00 each, or a total of $525.00, appear on 
the judgment docket as  liaviiig been receiyed by tlle said 11. W. Gant, 
the ei i~ries of said payiiie~its having filled the space provided therefor. 
S o  reference to ally other book or account n a s  made by the saitl 11. IT. 
Galit 011 tlie judgrimit docket in his office. 

" S .  (311 0 October, 1030, a number of sliortages and nii,~appropriations 
were discovered in the office of the said 31. W. Gant, cle .k of tlie Supe- 
rior Court of Guilford County, and lie 11 as 011 that day disqualified from 
holding said office. On or about 15 Soyember, 1930, a State court 
receiver was appointed for the said M. V .  Gant. This receiver acted 
u~ l t i l  on or about 16 April, 1031, at wllicli time the said 31. Mr. Gant was 
adjuclgcd a banlirupt, and a11 of his  estate is still in the liands of the 
bankrupt court. 0 1 1  10 October, 1930, by appoi~itment, A. TTayland 
Coolrc duly qualified as clerk of the Superior Court of Giiilford County, 
and siiice that time has acted in that  capacity. 

'9. Perley A. Tliomas Car  Works, Inc., and Carter Ilalton, trustee, 
paid tlie remainder of said judgment, amounting in the aggregate to 
$2,700, to A. Wayland Cooke, present clerk of the S u ~ e r i o r  Court of 
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Guilford County, who qualified for said office following the removal of 
11. TT. Gant as  clerk. I t  appears from tlie Trust  -\ccount Book No. 1, 
at page 4, that  this amount ($2,700) n a s  duly received by A. Tay land  
Cookc, clerk of tlic Superior Court of Guilford County, and was prop- 
crly disbursed by him, but no record of said payments is  shown on the 
judgme~it docket i n  his office, the space for entries of such p a ~ m e n t s  
h a r i ~ i g  been completely fillet], said docket, howerer, referring to said 
trust book account. 

"10. Virginia Hunt ,  minor, liad no general or tcstament:lry guardia i~  
prior to  28 Alugust, 1931. On 28 .lupust, 1931, John C. Strickland 
duly qualifird a s  gencral guardian of Tirginia Hunt,  and since that 
time has recrived. from A. Wayland Cooke, clerk of the Superior Court 
of Guilford County, tvo-thirds of each payment made to bait1 clerk of 
the Superior (1ourt by I'erley -1. Tliomas Car Works, Inc., on aforesaid 
jndgme~it. S o  question arises in this case as to Urs .  Nellic Hun t  
AIdanis. Slie has duly received lier one-third share of each pnmel l t  
made to hl. TT. Gant and A. W. Cooke on said judgment. 

"11. The ouly question in this action concerns the $4,200 paid by the 
I ' c~lcy  A. Tliomas Car Works, Inc., to &I. W. Gant, former clerk of 
the Superior Court of Guilford County, n ~ ~ d  being the share of said 
sum of $6,300 ~vhich  should liare gone to Virginia Hunt ,  minor, no 
part of wliich has erer  been received by Virginia IIunt ,  minor, or 
anyom in her behalf, except $1,260 received by Jolin C. Stricaltland, 
g u a r t l i a ~ ~  of Tirginia Hunt ,  from the trustee in banlrruptcy of 31. W. 
Gant. 

''12. John C. Strickland, as guardian of Virginia Hunt ,  filed a claim 
nit l i  the trustee in bnl~kruptcy of 31. TV. Gant for the said sum of $4,200, 
I\ llicli 11 as never received by lier or by her  guardian. The  said trustee 
has paid a dir ider~d of thir ty per ce~ltuni on all claims filed and al- 
loned, slid the said John C. Stricklnnd, guardian, has receired froin the 
said tru;tee in baiikruptcy the sum of $1,260 on the aforesail1 clailu. 
The r e ~ ~ i a i n d c r  of the claim, amounting to the sum of $2,940, is due 
ancl oniilg to the person or persons entitled thereto. 

"13. Tlie defendants in this action refuse to satisfy ant1 cancel said 
judgmm~t unless and until the plaintiffs 1)ay to the said John C. Stricli- 
1:~11tl, guardian of Virginia Hunt,  tlie aforesaid sum of $2,940, n i t h  
interest thereon at the rate of six per centum per annum from 1 July,  
1923, claiming said sum to be a valid lien upon the real estate of the 
plaintiffs. 

"The plaintiffs contend that  on the above facts agreed they are en- 
titled to have said judgment canceled and marked 'Satisfied' on the 
judgment docket in the office of the clerk of the Superior Court of 
Guilford County." 
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011 the foregoing statenleiit of facts agreed, i t  Tvas considered, ordered, 
ant1 adjudged by tlie court, 011 the authority of Gi lmorv  c. Wallzer ,  195 
X. C., -160, that  the plaintiffs herein are liable for the payment of the 
balmic-e duc on the judgment in the action entitled "G.  W .  Bennett v. 
Pedc,q A .  Il ' lro~i~as Car 1T707Xs, IHC. ,  c t  al.," duly docketed on the judg- 
nleilt docket ill tlic office of tlie clerk of the Superior Court of Guilford 
Couiity, to \ \ i t :  Tlie sum of $2,940, less two-tliirds of the sexen pay- 
mclits apgrcgatiig tlie sum of $323.00 inelitioned in the statement of 
facts agreed, or a total of $2.390, with interest from I July,  1923, and 
the costs of this action. 

T11r l ~ l a i ~ ~ t i i i ' s  excepted to tlie foregoing judgment, rmd appealed to 
the Supreme Court. 

I l a l i o ~ ~  LC 1'icl;en.s a n d  B y r o n  l ~ a w o r f h  for plaintifs. 
E. -11. S t a n l e y  f o r  defendanfs. 

C o s ~ o r c ,  J. Tlie question presented by this appeal ie whether a pay- 
ment made by a judgment debtor to the clerk of tlie S ~ ~ p e r i o r  Court in 
whose office the original judgnient is docketed, on the j~.dgmeiit, is good 
and available to the party making the payment, and against the owner 
of the judgment, where tlie clerk has failed to enter the payment on the 
judglnellt docket, as lie is  required to do by the statute. 

C. S., 617, is as  follows: "The party against whom a judgment for 
tlie papwelit of nioney is rendered by any court of record may pay the 
~ ~ l i o l e ,  or ally par t  thereof, to the clerk of the court in which the same 
was rrndered, at any time tliereafter, although 110 esecution has issued 
on said judgment; and this payment of money is  good snd a ~ a i l a b l e  to 
the party nlakiiig it, and the clerk shall enter the payment on the judg- 
ment docket." 

We are of opinion that where a payment has been made as authorized 
by the statute, such payment is  good arid alailable to the party making 
i t  and against tlie owner of tlie judgment, although tLe clerk fails to 
enter the payment on the judgment docket. I t  is  the duty of the clerk, 
as  provided by tlie statute, to enter tlie judgment on the j ldgment docket, 
and both lie alid the surety on his official b o d  are liable to the owner 
of the juclgmcnt for any loss which such osvner has suffered by reason of 
tlie failure of the clerk to perform his statutory duty, or to account to 
sucli owier  for the payment. Tlic statute imposes 110 duty on the party 
making the payment to the clerk to make or to require the  clerk to make 
a n  entry on the judgment docket. The effect of the statute is to malie 
the clerk tlie statutory agent of the owner of the judgment, and not of 
tlie party making the payment. 
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T h e  th i rd  cpestion presented in G1l~nore  r .  1T7nlXr~,  195 S. C , 160, 
1-12 S. E., 579, TWS correctly tlecitlctl on the fact?  i n  tliat case. T h a t  
decision is i ~ o t  a n  autliority i n  support  of the judgnient in  the i i ~ s t a n t  
case. I n  tliat c a w  the jutlgment clehtor had  paid the : ~ n i o u i ~ t  of tlle 
judpmcnt n h i c h  was c1ocl;eted agniii\t him,  a ~ l d  -\\as a l i m  on his  lantl, 
t o  the  clerk of the  court, n l lo  failml to entcr  tlic p a p l e n t  on t l i ~  juclg- 
nlent docket or to a c c o i ~ l ~ t  to the juclgnicilt crcditor f o r  the :111101111t of 
tlie p ; ~ y n ~ e n t .  Tlie judg~ricnt debtor l)aid the  a inoui~ t  of tllc j ~ ~ i l g m c i i t  
t o  the ju t lg i~~r i i t  crcditor, nl lo  tliercupon ca~lceletl the judgilieiit. Tlliq 
left ill tlie h a ~ i d s  of the cleik the sum of money x l ~ i c h  the  judgment 
debtor lint1 l ) a ~ d  liiiil untlcr tllc pro] isions of C'. S., 61 7 .  Tlic j u d g n l e ~ ~ t  
creditor, nlloqe judgine~it  had  been paid by tllc judgment debtor, n.as 
n la~ l i fc i t ly  not ciititlcd to tlic inoiley. O n  these facts  i t  n n s  correctly 
decided t h a t  tlw juclgnleiit tlchtor n a s  entitlctl to  the riionry, and  tliat 
both the clerk aiid the surety 011 liis official bond were liable to liim. 

111 nccorda~lre  nit11 th i s  op i l~ ion ,  the judgment i n  thih actioil i b  
IZel ersctl. 

1. Executors and Adrliinistriltors E a- 
Personal prolwrty of the cstnte is tlie l~r imary fnnd for the jingment of 

the tlebts of tlic estate. ant1 it is only \\-1ic11 the ~ r r s o n a l t y  is i~lwfticinit 
for  this purpose that the at lmi~~istrntor  has the right ant1 duty to n~il)ly 
for license to sell real property of the estate to l~ial<tb assets. (-'. S., 74. 

1. Executors ant1 Administrators B a: Descent and Dist~'ibutio~l .I I? 
Pcrsollnl property of ;I tlecc~nscd lJnsScs direct to his admiliistrntor. 11ut 

the real property lmsses direct to the heirs a t  law, snl)jt.ct lo IN? tliwstetl 
only if it becomes necessary to sell the realty to n~al ie  assets. 

3. Esecntors and ~idrnii~istrato~~s F, a.: Iksccmt and Distribution I b- 
T11e llcirs a t  law hare tlie right to  pay off debts of thc estntc ant1 tlle 

costs of administration in order to p r e ~ e n t  the ~rcccssit) of scllilig tlle 
realty to malte assets. 

4. Executors and Administrators E a-ddmini~trator's right to attack 
partition is precluded by tender of amount sufficient to pay debts of 
estate. 

Snit by the ndministrxtor ngaiilqt the lieirs a t  law to set nsitle partition 
of the lands of clecensctl ul)on nllegatio~is of necessity to sell realty to 
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make assets, and inadequacy of the purclinse price upon the partition sale 
ant1 irrepulnritics t11erei11, should be dismissed upon tender into court by 
( m ?  of tlie heirs a t  law, the l~urcliaser a t  the partition sale, of an amount 
snfficimt to pay the tlcbts of the estate, tlw cost of administration, nncl 
the costs of the litigation, thc sole intercst of tlic ndniinistrator iu the 
lanrls being the riallt to scll same to make assets and pay costs of ndmin- 
istratic~~l, : ~ n d  tlie o t 1 1 ~ ~  prounds for relief nlleged being n~nilnble  solely 
to tl:c other heirs a t  law. 

3. E\ct~utors and Adn1inist1~ntot.s D g-Crctlitor's right to .lttack partition 
is p~'c'cludccl by tcndcr of ;nnount sufficient to pay debts of estate. 

Snit 113- creditors of an estate to sc't nsitle pnrtition by :he lwirs a t  law 
sl~onltl lw dis~nissed nlxm tc'ntler into court of an miiom~t sufficient to 1):1y 
a11 tlebts of the cetnte. nor in sucli il~stnnce may n lcssce of the Inntls froni 
the ndministrt~tor mnintnin tlie s11it nfter t l ~ c  expirntion of tlir lwriod of 
tlic lc:~sc, silm any claim 11c ~niglit l i a ~ c  on ncwunt of tlic 1e:lsc is a clnini 
; ~ g n i ~ ~ s t  the estate p1,otectetl b3- the tentlcr of money into court. 

-IPPE'AL f r o m  Couper, Special Judge, a t  Sovember  T?erm, 1034, of 
IIERT~ORD. RCT ersed. 

T h i s  is a n  nction, instituted by t h e  administrator  of B r  tton T a u g l ~ a n ,  
one crcditor of Br i t ton  TTnugllan a n d  one n l ~ o  claims a contract of lcase 
with said nd~ii inis t rator ,  to h a r e  declared nul l  and  r o i d  a deed to Sallie 
Por te r  froin a eoimnissioner appointed i11 a special p roc~c t l ing  brought 
by  tlic heirs a t  Ian. of the said Br i t ton  Vauglian to scll his  real  estate 
f o r  par t i t ion among said heirs, a n d  also to  cancel a certain deed of t rust  
subscqucntly given by said Sallic P o r t e r  upon the land dc scribed i n  said 
deed. Tllc defelu.lants a r c  tlic heirs  a t  Inw of Br i t ton  TTnoghaii, and  tha  
h u s b n ~ i ~ l s  of the f c m c  licirs, the eoninlissio~ier i n  said special proweding, 
mltl tlic. trustee alid c e s t u i  que trust i n  said deed of t r ~ s t  f r o m  Sallie 
Por te r ,  thc  purcllascr of t h e  land under  said part i t ion proceeding. 
HOTVCY(~~,  only Sallie P o r t e r  a n d  her  liusband, and  C. IT. Jones, as  coni- 
niissioiier and  trustee, and  h i s  \rife, E u l a  Car te r  Jones  as  cesfui que 
frzcsf, fjle ansxrcr. 

Sincc, tlie ~ n l i c l i t y  of t h e  deed of t rust  f r o m  Sal l ie  P o r t e r  must  s tand 
or  fal l  upon the ~ a l i d i t y  of tlic deed to her  f r o m  the ccmmissioner, i t  
become3 neccssnrg- t o  consider o d y  the facts  and the law as  they relate 
to the la t ter .  

Tlie substance of the  plaintiffs' complaint is t h a t  t h e  administrator  
h a s  not sufficient personal property i n  lland to pay  all  or tlie indebted- 
ness and  costs of the  ndlninistration of the (,state of Br i t ton  T7aughan, 
and  tha t  it  m a y  become necessary for  l ~ i n l  to obtain license to sell the  
land corered by the deed i n  ques t io i~  ill order to malie nsse s to  pay  debts. 
I t  is  fu r ther  allcgcd tha t  the personal property which tlic adininistrator 
now h a s  on  hand  consists solely of a deposit of $486.24 in a bank which 
is now i n  liquidation, and  hns so f a r  paid oiily twenty-fire per centum 
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SCI IESCIC,  J.  W 5 ,  a r e  of the  op in io~i  that  w11e11 the dcfe~i t ln i~ t s  t m -  
deretl in to  court casli money sufficient to pay  d l  of tlie intlcbtctl~~css and 
liabilities of the estate of the intestate, i i ~ c l u ( l i ~ i g  :dl msts  of adiiiinis- 
t r a t i o l ~  and  al l  court costs i n  colinectioil x i t l i  this  a ~ t i o i i ,  that  liis II011or 
should l i : ~ \ - ~  entered judgnielit t o  the  cficvt tlmt the plaintiffs rccorcr 
llotlii~ig aiorc, : n ~ d  tha t  the  action be disniissed. T h e  olily intere>t tliat 
the plaintiff atlministrator could lia\.e i n  this action x i s  the payment 
of the liabilities of liis i i~testate ,  :~litl x l i e i ~  tlie clefei~dalits offrretl to  
niakc arni lable  suif-icient casli money to pay all  die  liabilities of the 
estate, ii~cluclirig costs of ntliiiiliistration as  n c l l  as  of lit igation, the said 
atlliiinistrator liad 110 f u r t h e r  Icgal interest i n  o r  r ight  to pursue tlie 
litigatioli. Siiicc the plai~i t i f f  I i e ~ r n o n  ~ v a s  simply :rll alleged rreditor 
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of the intestate, lie n a s  protcctcd by the tender of cash money sufficient 
to pay the liabilities of the intestate, and lilrewise ceased to liave furtlicr 
iiitcrcst in or right to pursue the litigation. The clainl of the plaintifT 
Cliitty, if iiitlcetl lie asscrts ally i i id i~idunl  claim, is based upon all 
:~l l(gc, l  lease for tlie year 1034. Tliat time lias iiow passed ant1 lie lias 
no fm.tlier iiitcrcst ill tlie land, and if he has any just claim against tlie 
cst:~tc of tlie intestate it is hut a liability of the estate iucludetl in tlie 
liabilities to c o ~ e r  nliicli tlie defendants tendered cash money. I t  would 
scem, l i o ~ ~ c v e r ,  that  Cllitty took the alleged lease n it11 construct~ve 
noticc, at least, of the deed to Sallie Portcr, since said deed was duly 
p l a c d  of record prior to tlie date of said loase. 

Kli i lc  it is nell  settled that an  :~tlmi~iistrator has the riglit, and that  
it 1)ecomcs liis cluty under certain  condition^, to apply f3r llccuse to sell 
the rcal estate of liis intcstate to make assets nit11 nliil.11 to p i y  debts, 
it is ~ ~ e c e m l r y  that tlie l)crsoil:~l property shall first be c.dmusted. Vhcl i  
this lias been dolie and it llas been ascertained that  the personalty is 
insuficieiit to d i d l a r g e  the debts, resort may be llatl to tlie realty. 
Tlie l,ersoil:llty, lioue\er, is  alw:q-s t l ~  primary fund for the 1)ajiiie11t 
of debts. C. S., 74; Sl la lu  c. J l c L ' r i d e ,  56 S. C., 173;  C ' l e m e t ~ t  c .  
C ' o z a r f ,  107 S. C., 697. 

l 'erso~ial property passes direct to tlie adiiiinistrator and is by lli~il 
P ~ S S " ~  to the distributees, nhi le  real estate does not pass to the adn~ in -  
istrator and froill hiin to tlie lleii-s a t  law, but passes direct from the 
iiitesti~te to the heirs. The  only right that  the administrator can hare  
ill the rcal estate of his intestate is the right to subject i t  to the pay- 
nielita of tlie debts a i d  costs of atlministration ~111eil t h ~  perbolial prop- 
erty is insufficient for that purpose. I t  follo\\s, tlien, that tlie lieirs at 
Ian,  up011 tlle death of the intestate, becomo seized and possessed of the 
r e d  estate, subject to be d i ~ e s t c d  if i t  becomes necessary to sell the 
realty to malie assets. I t  is therefore logical that  the lieirs at law, and 
tliose elaimiilg u ~ i d e r  them, sllould ha re  a l ight  to pay off the debts of 
the illtestate, or tlie costs of adininistration, or both, tliat tliey niny 
tllcreby take the real estate of the iiitestate free from any claims of the 
admi~~ia t ra tor .  J a m e s  v. TT71t1~erb, 126 S. C., 715; 24 C. J., 1111. 570, 
e t  sey .  

r 1 l l i i s  case is rcniaiicletl to the Superior Court that, ullon tlie paymelit 
by tlli tlefcntlai~ts of suficient cash money into court to pay all tlle debts 
of the estate of tllc intestate, together n i t h  all costs of tlie atlmilustra- 
tioil, :IS well as all costs ill connection with this action, judgment may 
be cl~itcred tlisniissi~lg the action. 

Tlic disposition we liave nladc of this case in no wise precludes any of 
tlic livirs at law of tlie late Br i t t o~ i  Taughan from attackilig tlie deed 



f rom tllc c'o~nmisqioner to  their  joint hcir ,  Sallie Por te r ,  f o r  lack of 
colisidcrntioll. f raud .  o r  a n y  i rrcgular i tv  i n  tlie l ~ a r t i t i o ~ ~  procettling of 
nliicll tlicy xilay be atlxised. TVe simply hold t h a t  tlie tender of cash 
n i o ~ l r y  su t f i~ icn t  t o  p a y  a11 liabilities of the  estate and. all  coqts i s  a 
s z ~ t i i f a c t i o ~ ~  of a n y  cause of action alleged by tlie plaintiffs i n  this cnsc. 

Rex-ersed and  remalideci. 

(Filed 20 March, 19:Xi.) 

1. Aplwal and Error E Ii- 
\Thew n jutli.ment cntn.ct1 in the cause is stricken out anil mlotlier 

judcnlcwt entered in lieu the~eof,  exceptions to tlie sirllinq of the first 
jntlenrcnt n ~ ~ c l  to tlic fi11di11~~ ~ r ~ p ~ m r t i n y  sr~ch judgniellt are  un:lv,'lilill~ 
on appeal. 

2. Appeal and Error F b- 
An e\ccption to thc siqriing of the jutlqment appealed Aom, without 

escrption to the findincs of fact or t l ~ e  failure to find facts supporting 
such judgment, confines the appeal solely to wlicther error is npparcnt in 
the rccortl pro1rt.r. 

3. Jlwntlamus A cl-Mandamus will lie to compel exercise of discretionary 
powers but court may not direct decision to he madr. 

The charter of :r city dircvAed the city council, upon the filing of a 
prolwr ~jetition. to pass the ordinance l~ro~msed in the petition or ru submit 
the l)roposed ordinance to tlie qualified voters of tlic city. (XI. 121, art. 12, 
scc. 9.2, Prir:itc L a m  of 1031. 111 a n  action against the city councilme~i, 
jutlgment that they sl~ould pass a n  ordinance proposed in a 1)etition duly 
filt~l is erroneous as  nn interference ~v i th  the discretion vested in the 
coulicil. 

S C I I E ~ C K ,  J. T h i s  was n e i r i l  action n h e r e i n  tlic plaintiff W. C. 
Moreland sought to  h a r e  a n r i t  of m a n d a m u s  issued to the mayor and  
councilmen of the city of , ~ s l ~ e r i l l c ~  directing them to proceed ill accord 
nit11 section 83, art ic le  12, chapter  121, P r i v a t e  *lets 1031 (charter  of 
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the city of ,isherille), to call an  election upon a prcposed ordinancc 
relatire to water rates and nleter rents, petitionctl for by the number of 
roters required hy the statute. 

On  14  November, 1034, Judge Finley found "that the petition and 
ortli~iancc set forth in the complaint was in all rcspc:ts in full com- 
pliance n it11 tlie rcquircments of the charter," and ordered the couucil 
of thc city of -lslieville to call an election upon the prcyosed ordinance 
wi t l~ in  4; days, as provided by the charter. Later, O I I  niotio~i of the 
l)lnintiff, vitliout finding any facts and without being iwpwstcd to find 
nil? facts, Jutlgc F i~ l l cy  struck: out his former judgment and cl~tcred 
in  lieu thereof a judgment directing the council of the vity of Asheville 
to adopt tlie proposed ordinance. This judgniei~t was tlatetl 11 Deceui- 
ber, 1034, but  was uot filed until 21 Dccembcr, 1034, b r h g ,  by consent, 
signed out of term and out of the district. 

011 21 Deccnlbcr, 1934, Judge Pless, upon motion tlierctoforc filed b r  
the iilterveners on 20 December, 1034, and after due notice to the plain- 
tiff and defendants, and after finding that  they nere  ,,ropert,v owners 
a11t1 t:xspayers in tlie city of ,Ysheville and vere  proper parties to the 
action, allowed said iilterveners, narncly, E'. A. Turnel,, J o h ~ i  S. Sutl- 
drcth, and A. F. XcGraw to become parties defendant for the purpose 
of a p l ) e a l i ~ ~ g  from the last judg?nei~t of Judge Finley. From this order 
there was no appeal. 

B y  virtue of the authority conferred by the order of ,Judge Pless, tlie 
interveners appealed to the Suprcrne Court from the judgments of Judgc 
Finley, making three assignments of error, as follows: : I )  The finding 
in the judgmciit of 14 Koreniber, 1934, that  "the petition and ordinance 
sct forth in the complaint was in all respects in full compliance with the 
rcqnircinents of tlie charter"; (2 )  "the signiag of the judgment of 
1 4  Sovcmber, 1934"; and (3)  "the signing of the judgnient of 11 De- 
cember, 1034." 

The first and second assignments of error cannot a ra i  the appellants, 
s iwe the jutlgment of 14  Norember, 1934, to which they relate, was 
('cnlicclled aiid nullifiecl," and the juclgnicmt of 11 Ikcernber, 1034, 
"entered in  lieu thereof." 

There is left for consideration only the third assigmlient of error, 
~i.liicli is to "the sigliiilg of the judgment of 11 December, 1931." Con- 
cetliiig, but not dtciding, that  an ordinance such as that  proposed was 
c lnbraxd ~ i t l ~ i n  the illtent of the statute, the judgment, ill the absence 
of :IIIJ. csception to tlie firidiilgs of fact or to the failui-e to find facts, 
should be afiirn~ed, l l e n d e r s o x  c .  f f a r d w a ~ e  Co., 201 S. C., 7 7 5 ,  unless 
there is error apparent in tlie record proper, that  is, ill tlie pleadings, 
verdict, or judgment. T l ~ o r n f o n  2'. Brady, 100 N. C., 38;  Dlxon v. 
Osborne,  201 x. C., 4%. Hence, we are confronted with the single 
qucstioii: I s  the jutlgmeiit of Finlex, J., of 11 December, 1934, void 
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by reason of errors  apparent  i n  t h e  record proper?  W e  are  constrained 
to ansJier tlie question in the  affirmative. 

Section $3, article 12 of chapter  121, P r i ~ a t e  Laws of 1031 (char te r  
of tllc c i ty  of Aslieville), n-hich tlie plaintiff inroked i n  his  complaint 
f o r  a n r i t  of manriumuc, read5 as  f o l l o ~ s :  L'll~iy proposed orclinance 
niay be submitted to  tllc council by  a petition signed by rcgiqterctl ~ o t e r s  
of the ci ty  as  s l ~ o ~ v r ~  by the registration books for  tlie last p r c a d i n g  
election of municipal  officers therein ( i n  no c ren t  less t h a n  one thou- 
sand)  equal  t o  fifteen pcr  cent of one-ninth of tlic total  of a l l  ~ o t c s  cast 
f o r  members of tlie city eounril  a t  the nest  preceding municipal  clec- 
tiori. T h e  signatures, residence, addresses, rer i f icat io~is ,  filiiigh, nuthcn- 
tications, i~ispect ior~s,  certifications, amendments, and  submiss~on  of such 
petition shall be tlie same as  hereinafter  provided in th i s  article f o r  
petitions f o r  tlip recall of officials. I f  the  petition accompanying t h e  
proposed ordinance be signed 11y the  rcquisite nuinher of votcrs ant1 
con ta im a request tha t  said o rd i~ iance  he p a ~ d  or  submitted to a ro te  
of t h e  electors if riot passed by tlie council. ~ c h  hoard shall witlliri 
fifteen days a f te r  such petition is  submitted to it ,  e i ther :  

" ( a )  P a s s  such ordiliancc without alteration, o r  
" (b)  Submi t  the ordinance to the qualified voters a t  a special election 

called for  tha t  purpose and  held not more t h a n  forty-five days a f te r  t l ~ c  
date  of such call, or a t  a g c ~ ~ e r a l  election occurring within ~ i i i i e ty  (lays 
a f te r  the date  of tlie certificate of tlie chairman of the board of e lw- 
tions." 

I t  ni l1  be notcd that  the  filing of tlie petition places upon tlie councll 
a l t e r l ~ a t i r c  duties, namely:  " E l f h e r  pass such ordinance wltllout altera- 
t i o l ~ ,  or wbrni t  the ordinance to  the qualified Toters . . ." Which  
of tlie t n o  c o u r s c ~  ~t ni l1  pursue, pass the  ordinance or whrriit ~t to the 
electorate, is  left to  tlic d l s c r c t ~ o r ~  of the  c o u ~ ~ c i l .  T h e  ~ u t l p l e n t  of 
Jut lge Finlcy,  nllieli  i n  i t s  ~ e r ,  na ture  is a ~r~u~r t luv~7~s ,  directing "that 
t l ~ c  mayor and ci ty  council of tht. c i ty  of Alsl~evi l lc  hc ant1 they aro 
hereby tlirccted to  adopt tlic o r c l i ~ ~ a r ~ c e ,  . . ." n as, t l~creforc,  a11 
erroneous iliterfcrencc nit11 the dizcretion T e q t d  i n  the council by tlie 
charter .  

T l ~ c  Ian apposite to this  situation is clearly and tlefi~iitcly itatetl in  
t h e  c a w  of Baffle c. l?ocX?y a l l~ l in t ,  156 N .  C., 339, i n  the>e nortlq: "Tllo 
rule m a y  be thus  briefly s tated:  JIa~ziZarrzz~s extends to  all  cases of ncg- 
lcct to 1)erform a n  official d u t y  clearly imposed by law, nhe11 tlicw is no 
other atlequate rcincdy. Wide the court may not control the official 
tliscrct~oli of the board, it  m a y  conipel tlic reluetaut of icrrs  to c~xcrcdlso 
i t ;  and  n l d e  it  cannot direct them i n  n h:lt lnanller to clecii?e, i t  m a y  bet 
then1 i r ~  n l o t ~ o u  t~nt l  require them to act i11 ohe t l~c~icc  to law." See, also, 
Duln 1 . .  Schoo l  l ' r u s t e e s ,  177 S. C., 426, and cases there cited. 

Re1 ersed. 
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WILLIAhI C. HOLDER A K D  WIFE, ILA K. HOLDER, v. ATLANTIC 
JOINT-STOCK LAND BANK OF RALEIGI3. 

(Filed 20 hlarch, 1935.) 

1. Contracts G *Procurement of breach of contract by third person 
hr*ld lawful i n  this case and  was therefore damnum absque injuria. 

Defendant mortgagee instituted foreclosure proceedings; against plaintiff 
mortgasor and the purchaser of the equity of redemption who had as- 
sunled the deed of trust, the purchaser of the equity having defaulted in 
payment. Prior to confirmation of the salt>, plaintiff, in order to be in a 
position to malie title to the property, obtained an agreement from the 
ptu'cllascr of tlie equity to surrender the land to plaintff upon cancella- 
tion of notes esecuted by him to plaintiff in part l~ayment of the equity of 
redemption, and glaintiff, nit11 knowledge of defendant, negotiated for 
lwivate sale of the land and obtained a prospective purchaser who agreed 
to buy the land from plaintiff arid make a cash payment sufficient to pay 
delinquent ir~stnllments due defendant, assume defendant's deed of trust, 
and execute a second mortgage to plaintiff. Thereafter defendant induced 
t h ~  prospective purchaser to breach his contract with plaintiff by advising 
him that 1)laintiff could not convey good title, and promising that defencl- 
ant would acquire title upon completion c~f the foreclcsure proceedings 
and nould sell the land to tlie prospective purchaser a t  a price lower than 
that agreed upon with plaintiff, and a t  a profit to deftndant. Plaintiff 
mclrtgagor instituted this action upon allegations of nilf 11, wrongful, and 
mnlicionq interference nit11 the contract between him and his prospective 
purchaser. Thcre were no allegations of slander of title, fraudulent mis- 
rein-esentations to tlie prospective purchaser, or breach of contract with 
plaintiff to coiiperate with him in the sale of the land. Held: Defendant's 
motion as  of nonsuit n a s  properly allowed, the procurenlent of breach of 
tlw contrnct by the prospective purchaser being lawfill and therefore 
d a m n u m  absquc injuria.  

2. Same-JIalicious procurement of breach of contract is no t  actionable 
when such procul'ement is  lawful. 

111 order for a cause of action to lie against a competing third party 
for procuring the breach of a contract by one of the contracting parties it 
is necessary for such procurement to be unlawful and wrongful, since the 
law nffords no protection against lawful competition, hon-ever malicious, 
the lawful procurement of the breach of the contract being dantnum 
absqzic i l l  jurin. 

3. Trial D a- 
The failure to appeal from judgment overruling a 'demurrer to the 

complaint docs not preclude defendant Prom entering a motion for nonsuit, 
since a (lcmurrcr is addressed to the pleadings and a motion of nonsuit is 
nddrcsscd to the evidence. 

A P I ~ U ,  f rom X o o m ,  Special  J u d g e ,  at  3Iarch Term, 1934, of WAKE. 
-1ffirmcd 
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A t  the conclusioii of tlie plaintiffs' evidence the defei~dant 's  motiou f o r  
a judgnlent as  of no~isu i t  was allowed, and the  plaintiffs excepted and  
appealed to the  Suprclne C'ourt, as,iigning errors. T h e  facts  a r e  set 
fo r th  i n  t h e  opinion. 

SCIIFXCI;, J. Construing tllc e ~ i d c l i c e  most fa rorab ly  to tlic l ) l a i ~ ~ -  
tiffs, the facts  a r e  substantially a s  follo\vs: 

111 the  month  of J a u u n r y ,  192.5, the f c n i c  plai~i t i f f  \vas the owner of :L 

t ract  of l and  located i n  S t .  AIarv7s Towilsliip, TTalie C o u i ~ t y ,  ronristiilg 
of 66 ircrcs. Under  (late of 2 J a i i u a y ,  1023, she, with her  l i ~ ~ a h a ~ i t l ,  
esecuted n tleccl of t rust  on said 1:~utl to tlie dcfelidx~it land I~rnil; to 
secure a loau of $2,000, allti on 14 J a n u a r y ,  192.5, they c o l ~ ~ c y e t l  the  
land t o  KT'. 0. Ful lc r  m t l  his wifc, Failllie G. Fuller ,  aiirl :is a par t  of 
the consiclcration therefor the said Fu l le r  and  his  ivife t~ssunird the 
payment  of tlie loan notes and  dcctl of t rust  tllcretofore given to the  
dcfriidaiit lalid hank, and also cierutccl to  the plaiiltiffs p ro l l i i s s~~ry  11ot~s  
i11 the aggregate of $3,000 securiiig the same with a dcctl of t rust  on said 
laiitl. Thereafter ,  i n  tlic year  19311 tlie purcl~asc,rs, Fu l le r  and hi.; wife, 
defaulted i n  the  payments  to  the lanil hnitli and  foreclosure l~roceccliilgs 
were i~ i s t i tu tcd  h -  the bank against tlie plaintiffs a i d  agailist Ful ler  mld 
liis wife ill the Superior  Cour t  of V7al;e Coui~ ty .  Wliile t l ~ e  forwlosure 
proewfdiilgs n.ere lmldiiig :mtl before tliil order of co~ifirniatioii of s:llc 
thereill Ivas niatlc', tlic p l a i ~ ~ t i f f s ,  with the  lillo\vleilge of tho tlefeiitlal~t, 
iiegotintcd f o r  a p i r a t e  sale of said laiitl to ollc Pascal  Umb(3r nl~t l  his 
n.ifc, Allie Barber ,  and the saitl I l a r b e ~  and  wife eoiltracted am1 agreed 
to purcllabe said land by rn:iltiiig a (.as11 1)aynient ill ail nrnount suf ic ie l~ t  
to  p a y  a11 the  defcrred instxllmeiits on tlie loail to tlic lniitl h:ii~li and to 
coyer a11 costs and  espenwa ill co~iiicctioli wit11 the forcclos<ure proceed- 
ings, and agreed ili addition tliereto to  :mume the l ) a , ~ n i c ~ i t  of the . . 
rerliainlllg balalice of $l,Sd9.1.' dui. tlic 1:11111 ijallli, and  to tlelircr to the 
plailltiffs i ~ o t c s  aggregzting $l,S.3G.:'O corering the Lalalice of thc pur -  
cliase price nlitl to sccure said 11ote.s 19- a mortgage on saitl 1 ) rop2r ry  sub- 
ject to the 1:uid baiik deetl of trust.  TTlicn JT. 0. Ful le r  :t1111 wife tic.- 

faultetl i n  1)ayniciit of the land hank iiidebtedliess :xnd i ~ i  tll(' i~lilehteti- 
licss to  the plai~i t i f fs  they agreed to eurrelitler tlic lmld tu tlic pl:tii!tiffs 
ill considcrntion of tlieir iiotes bcilig caiiccletl, thus  puttilrg the plaiiitiffs 
i n  a posi t ioi~ to niakc title to tlw 1)roperty. A l i ~ ( l ,  f u r t h ~ r ?  t d t w  tlicl 
plaiiitiffs hat1 rt,aclietl a n  agrcenient with 1'asc:d Barl)(>r  :inti liis n-ife, 
atid a f te r  said Barber  and  his  wife  hat1 placetl t l~en ise lws  in :I poaitioii 
to  coniply \\-it11 the  terms of said agreemelit, the  defer~daiit  land baiik, 
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wit11 ful l  linowledgc of the negotiations between the plaint i f fs  and the  
said Ilarbers, through i ts  agents, informed I jarbcr  and  I ~ i s  wife tliat the  
plaintiffs could not give them title to the  land, and  if they would aban- 
don their  negotiations with the plaintiffs and  wait  a few (lays unt i l  the  
land lmnk acquired the  property through tlic l ) e n t l i ~ ~ g  foreclosure yro- 
cee(liiip, the lnnd hailk nould  sell tliem thct land a t  a price of a t  least 
$1,000 less t h a n  tlle price a t  wliicli t h e  plaintiffs had  agi,eed to sell tllem 
the samc, ailtl tha t  i n  this ~i ia i iner  the 1ai1d bank 11-0u1'l ninlw a profit 
aiid a t  t l ~  S:IIIIC t ime save tlie prospcct i~.c  purcliascrs a substalltial 
:~niouiit. Pascal  Barber  ai1d his  \vife were induced by c;uch rcprcsenta- 
t i o m  of thc tlrfelitlailt land bank to abandoil their  contract with t h e  
plni~iiif '! '~ wit11 the ~ i c w  of la ter  l )urcl insi~ig the land  f r o m  the ballli a t  
a l o ~ r c r  price. 

I t  is :illcged ill t h e  complaint "that the action of the dcfelltlant i n  
procuring tlle said Pascal  Barber  and  wife to break tlieir coiltract wit11 
plail~tif 'fs and  i n  ii~tlueiilg tl~eill  not to ca r ry  out thcir  tlefii~ite contract 
wit11 the  plaintiffs fo r  the purellase of tlie said land, constituted a ma-  
licious intcrfero~lcr: n-it11 the  contractual rights of the plaintiffs; tliat 
saitl actiou on the par t  of the  defcildalit was actuated by innlice and by a 
wilful  a n d  reckless disregard for  t h e  r ights  of plaintiffs, and  by the  clesirc 
on the par t  of the  ticfelldailt to  obtain fo r  itself a substantial profit and  
benefit. T h a t  by reason of the said v i l fu l ,  ~ r r o n g f u l ,  a d  malicious act 
of the  t l e f c i ~ h ~ ~ t  iu  illterfcriilg wit11 said contract,  a ~ ~ d  : n  i r ~ d u c i i ~ g  m i l  
procuring the said Pasca l  Barber  a n d  wife t o  break t h e  said contract,  the 
plaiutiffs lml-e been t la~naged.  . . ." 

S i ~ m  the  gravamen of the  plaintiffs' alleged cause of action is  the  
'(wilful, wro~igfu l ,  a d  malicious act of the defendant i n  ;.nterfering n.itli 
saitl co l~ t rac t  and  in i l lduci i~g aild procurillg the  said Paacal  Uarber  and 
wife to break said contract," and  since tlie motion f o r  ju.dgment of 11011- 
suit was allon.ed, the only question f o r  our  cons idera~ion  is whether 
there n-as ally e ~ i d e i i c e  of a wilful and  wrongful i11tc:rference by the 
defei idai~t  \\.it11 a contract of sale made by the plaintiffs v i t h  Pascal  
Barber  and  llis wife. 

T h e  purport  of x l la t  the  dcfeiidant did was to offer to sell the land to 
Pascal  B a r b u  and his  wife f o r  less money tllall i t  nou ld  cost them if 
tlicy bought the l and  f r o m  the plai~i t i f fs ,  and thereby caused Barber  a n d  
h i s  wi fe  t o  abaiidon tlleir contract with tlie plaintiffs.  I f  tllis was un-  
lawful  ant1 T I T O I I ~ ~ U ~ ,  then the plaintiffs made out a cause of action, but 
i f  i t  \\-as not u n l a n f u l  ant1 ~ ~ r o n g f u l ,  11oncver malicious it  may  hal-c 
beell, tlie plaint i f fs  failed to make  out a cause of action. E I u i ? z g f o ~ ~  V .  

Sh ing le  CO., 101 K. C., 513. "hlalicious motive makes  a bad act Tvorse, 
but it  c a ~ l n o t  make t h a t  wrong n.liicll i n  i ts  on-n essence i s  lawful.  . . . 
As long as  a m a n  keeps llimself within the  law by doing n o  act wl~icl l  
r iolates  it ,  v e  must leal-e his  motives to H i i n  who searcl~es the lleart." 
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Riggers c. ,lIatfhezr~s, 1.17 1. C., 209. n'e hold tha t  the acts of the  
tleferitlant were within the  l a ~ v .  
In tllc c o n ~ l ~ l a i ~ l t  therc i.: n o  allegation t h a t  the defendant made a n y  

falee o r  frautlulcnt rcl~resentat ion to  Barbcr  and his  ~ v i f c ,  and  no allega- 
ti011 t h a t  tlie defendant breached : ~ n p  contract with the  plaintifis to co- 
opcratc  nit11 them i n  the sale of t h e  lalid to Barher  arid his  wift, or a n y  
otller th i rd  persoll, and n o  allrgation upon nhicl i  a n  action for  & n d e r  
of tit le migllt he predicated. Tliercfore it  noulcl seem tha t  a n y  1o.s that  
tlic plaintiffs suffered by r e a w l  of the dcfcn i lan t '~  acts i n  the ~ ) r c n i i s c ~  
\ \ a <  the result of 1:rnful coml~et i t ion,  and  the la\\- doeq not protsct one 
against competition. Disturbance or 105s r e w l t i n p  therefrom is i l u ~ t ~ ~ u t i ~  
absiluc ~ n j z i r ~ a .  Swain  1' .  Johnson,  151  S. C., 93. 

"A\n actioii callnot, i n  general, l ~ c  ninintaiiled for  intluriup a th i rd  
1wr\on to break h is  co l~ t rac t  n i t h  the p la i~ i t i f f :  t h e  consequcncc, :after 
all. being ouly a broken contracat, fo r  uhicl l  tho p r t y  to  the  c ~ m t r a c t  
m a g  h a l e  his rcmcil- by suing upoil it." Cooley on  Torts,  4 th  Ed., 
Tol .  2, p. 602, sec. 360. See, also, B ~ g g c r s  z.. X a f f l ~ ~ ~ i . c ,  supra : , C H C ( I ~  
1 % .  ,Tohn\oi,, s u p t ~ r ;  El1 i n q f o n  I > .  1~'71~ngle CO., wpr i l ,  all of n h i c h  a r e  
authori ty  fo r  tlic ac'tioii of thc  Superior Cour t  i n  al loving the ~ ~ i o t i o n  
for  l~ idgnic~nt  a s  of nonsuit.  

Thc  position of thc appellnnt tha t  the fai lure  of thc tlefc~ltl:~nt to 
nplwal f r o m  the j u d p n l c ~ ~ t  o \ e r r u l i i ~ g  a dcmurrer  to  tlic roniplaint 
TI a <  i ~ > s  (~d l l (d l ( i / iu  of the qucs t io~i  r a i d  upon the motion for  jn(lgment 
:I\ of I I O ~ I ~ U I ~  i.: untcnnblc. siilcc, a tlcmurrcr is  atltlreysctl to the ple:~tlings 
aiitl :I motioil f o r   ions suit i s  atltlrc~ietl  to tlie e l ide~lce .  

Alffirmed. 

H I I S I t Y  11. C O I i E R  .OD WIFE. I t17TH COI<I<R. T. Y1RGISI . i -CAROLINA 
J O I N T - S T O C K  LAKL) B A N K ,  IKC. ,  ASD G .  11. JIAXTT'ELL. 

1. Home site X b:  JIor.tgng(.s A a :  Infants A c-Minor wife may disaffirm 
her joincler i n  mortgage on Ilusbancl's home site upon her. majorit>-. 

A minor wife's joindcr in the rsecntion of a mortgage on tht. home 
site of her husband ma;r- be tlisaffirmcd I J ~  licr \ ~ i t h i n  three yc:11.s : ~ f t e r  
her majority, lier Iiuslm~d li~-ing. ant1 tlic esccutio~i of thi. illslrnlnent 
never haring bccn ratified by her. a ~ i d  111~011 sue11 disaffirinance the inort- 
Fnec is voicl. S. (1. Code. 410::. anti .sections 997, 4102, 4103 ( a )  ( b ) ,  I~eing 
separate and distinct statures, czrc icc'ld to have ]lo til~ldici~tiol~ t o  tliis 
nctiun. 

2. Infants  B a- 
K i t h  c e r t a i ~ ~  ccinin~o~~-l:l\v and st:~tutor>- csceptions, S. C. Cotle, 220 

( i ) .  991, 4103 ( h ) .  5lS1. caolrtracts of infi~llts arc1 ~.oidnl~lc  a t  t l ~ e  o1)tion 
of the infant, and n-hen so aroidcd are  void ab in i t io .  
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,\PPE \L by  defendant Virginia-Carol ina Joint-Stock Land  Bank,  Inc. ,  
f r o m  S w n l l ,  J . ,  a t  J a n u a r y  Civil Term,  1034, of TVAPAE.  A\ffirnietl. 

I t  TI as alleged i n  t h e  complaint t h a t  the  l and  i n  c o n t r o ~ e r s y  is  fifty-fire 
acres. I t  is  f u r t h e r  allcgctl: "Tha t  the  plaintiff H e n r y  H. Coker ant1 
R u t h  IIolmes intcrninrrietl  on 5 September, 1925, and the said p l a i ~ ~ t i f f s  
continuetl to  occupy the  snit1 1a11d till  the fal l  of 1931. I t  b e i n g  the i r  
0 d 1 /  liome awtl n i l  ilic l a n d  thnf iliey o ~ i n c c l .  T h a t  on 1 Noremher,  
1926, the plaintiffs esccutcd a deed of t rust  on said abore 35 acres of 
lantl to the Soutllern Trus t  Company,  trustee, f o r  tlie defcnt lal~t  Vi r -  
ginia-Carolina Jo i l~ t -S tock  L a n d  Bank .  T h a t  on account of the low 
p r i w  of f : ~ r n l  products and  tlic high cost of materials 1, llicll he hacl to 
buy ill ortlcr to f a r m ,  that  tlie p l a i ~ ~ t i f f  H e n r y  EI. Coker, dur ing  the  
years 1928, 1920, a ~ i t l  1930, found  it  very hard  to meet his  semiannual  
paytncnts calletl f o r  i n  said deed of t rust ,  and  in the year  1031 lie was 
unable to  meet h i s  p:~yments due the dcfentlnnt bank, and  al t l~ougll  he 
pleaded for  more t ime ant1 agreed to g i ~ e  n d t l i t i o ~ ~ a l  p ~ r s o n a l  security 
tlic snit1 bank refused to g i r c  more time. T h a t  the  ~ le fendant  1m1k 
forcclc~sctl tlie snit1 (Iced of t rust  ill ,\uguat, 1931, and  11 it the plai i~t i f fs  
out of posse~sioli i n  tlie fal l  of 1931. T h a t  the plailitiffs a r e  i ~ i f o r ~ l l e d  
alltl l x , l i e ~ c  t h a t  t h e  said hmik h a s  since conveyed t h e  saicl lam1 to 
dcfontlant G. 11. ;\Iaswell, n l io  claims to hc> in  possession of tlie same. 
Tlic plaintiff Hut11 Coker, the  ~ v i f e  of the 1)lnilitiff Henry  II. Colrcr, sag-s 
tliat :it tlic t ime of tlie execution of tlie aforesaid deed of t rus t  abore 
~ i l c ~ l t i c ~ ~ i e t l  slit, was only 1 6  years of age, ant1 lmcw nothing of business, 
v a s  ulicducatctl, :lnd ignorant  of tlie col~tents  of tlie said tleecl of trust,  
a ~ i d  tlitl ~ i o t  lmon the  meanilig of tlic coi~tents  thereof. 2r t h a t  she n as 
con\ ~1 ing an ny licr r ights  to  tlic home site of llcrself a i d  lier I~ushand ,  
saitl I l c ~ i r y  11. Coker, :ind tlint slic has  not,  since becoming of age, by 
nortl ,  act,  or tlccil confilnietl the  s igl i i~lg of said deed of t rust ,  and that  
i t  lins not  been t h e e  p u * s  since she became 21  years old. Tlint tlie 
said 1)1:li11tiff R u t h  Cokcr did 11ot receive tlie money loaned to I I e n r y  11. 
C o l m  by tlic tlefcl~tlant b n ~ i k ;  tha t  she non disaffirms, repudiates, and 
al-oitls the said deed of trust,  executed by her  to  tlie snit1 clefcl~dant, the 
Yirginia-Carolina Jo in t - s tock  L a n d  Balili, Inc. ,  and ~xislles tlie saicl 
tleetl of truqt set aside, and  tliat she be pu t  hack into possession of her  
said lionle site, the saicl 5 2  acres of land. T h a t  tlic f a i r  rental  T-aluc of 
the  said 55 acres of l and  per  nnnum is  $300.00. Tha t  there Irere 40 
acrcs cslearetl, tliat i t  nou ld  m:tke a hale of cotton per acre, and  tha t  it  
was fine tobacco lantl. 

"Wliercforc, tlic plaintiff R u t h  (Joker p rays :  T h a t  tllc dectl of t rust  to 
the Soutllern T r u s t  Company,  trustee, f o r  the  defenda~l t ,  the  Virgi1iia- 
Caro l i t~n  Jo i~ i t -S tock  Land B a ~ i k ,  Inc . ,  he tieclarctl roi t l ;  ant1 that  tlie 
deed f r o m  saitl bank to tlie tlcfcndant G. %I. Masnel l  be tlcc1ari.d 1 oitl or 
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qet aside; and  that  \he, the plaintiff R u t h  Coker, be p u t  into possessioll 
of said 53 acr r s  of l a i ~ d  dcscrihed i n  t h e  foregoing complaint ;  m d  t h a t  
ille rccowr  tlic sum of $300.00 1)er annun1 f r o m  1 J a n u a r y ,  1032, un t i l  
1~oss(~ssion be restored to h e r ;  and  f o r  any  other and  fur ther  relief t h a t  
she, the baid plai~l t i f f ,  m a y  be entitlcd to ;  and  for  tlle cost of action." 

Tlic judgniciit o ~ e r r u l m g  the dcniurrer i n  the court h e l o ~ r  is as  fol- 
l o n s :  "This  cxuse conling oil to he heard ant1 being heard  before his  
H o l ~ o r ,  7T. L. Small,  judge holding the  courts of the F o u r t h  Jud ic ia l  
1)iktrict a t  Goldsboro. S. C'., a t  t h  J a n u a r y  Ci7-d T e r m  of TTayne 
Supcrior  Court ,  upon tlic tleniurrcr filed in  saitl cauie  by the  d i~fcndant  
T'~r~liili:i-('aroli~la Joint-Stock L a n d  B a n k  and  tlie l~laiiltiffs mld said 
t lefcl~t la~i t  be i i~g  rel~rcsentetl  i n  court by counsel; and  tlie court liaving 
lleartl the a r g u l i i c ~ ~ t s  prciented on behalf of the   plaintiff^ :~iitl 011 bclialf 
of tlrc .;:11t1 dcfcmlant T i w i n i n - C a r o l i m  Jo in t - s tock  L a n d  I3:lllk. and  " 
h a r i n g  esami~le t l  the complaint filed i n  said cause, and  beiug of opinion 
tliat the cornplaint docs s tate  R cause of action, i n  tha t  tlle same alleges 
tha t  tlie property coil\ eyed by thc deed of t rust ,  i n  v-liich the plaintiff 
R u t h  Col& joil~etl dur ing  her  uiirlorit-, n a s  a conrcymlce of the home 
~ i t e  on-necl bv her  I iusl ja i~l ,  and  tha t  this action was brought for  the  - 
r c ~ ~  e r j  of tllc possession of said lloine site ~ r i t l l i n  three years  a f te r  the  
f imnle  pl:ln~tif? became fl p a r s  of age, and tha t  her  husbaiiJ,  p la in t~f f  
H e m y  11. Coker, is l i ~ i n g .  I t  is  ilon therefore ordcred, adjudged, and  
tlcc.rc.1~1 tliat tllc. deniurrer filrtl i n  this tau-e by the defeildaut T'irglnia- 
Carolina Joint-btock L a n d  B a n k  he anti the  same is hereby o \ i~r ru led ,  
:rnd s u t l  defendant  shall 1i:rvc a n  opportuni ty to file i t s  arisner n i th i l l  
the  tune  allonetl b y  law." 

J u t l g ~ n c n t  n:rs rendered on the  ~ e r d i c t .  T h e  only exception and  
assigl~i l le l~t  of error  ~iiacle by defendant n as  to  the judgment as  signed. 

C'T inxsos ,  J. T h e  q u e ~ t i o n  presented : Doe. S. C. Code 1031 
(Xic l i i e ) ,  sec. 4102, a u t l ~ o r i ~ e  a mar r ied  nonlarl under  the ag(l of 21  
-carq to vorncy lier iutcrest i n  t h e  home aite as defined ill said -tatUte? 
TI'(. tliiiilr not.  

I t  1s allegetl ill tllc comp1:lint tha t  tlie land ill c o n t r o ~  ersy coiltained 
fifty-fire acreb, and  l t  bein< t h ( ~  oidy lloriie arid al l  the l and  on ne,l by 
1)lailitiffq. T1i:rt a t  the t ime of the, esccutlon of the deed of t ru- t  to the  
Soutlieru T r u ~ t  Cornpan:, tru5tee f o r  tlle Tirginia-Carol ina Joint-Stock 
Land  U:ll~li, Iuc. ,  R u t h  C o l i e ~  was 1 6  years of age. " _ h d  tha t  she has  
not. siiice becoming of age, by  n ortl, act, or deed confirmed the signing of 
saitl tleetl of trust,  and that  i t  has  not  been three p a r s  s i ~ i c r  .he became 
2 1  years  old." 
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N. C'. Code 1931 (Mich ie ) ,  sec. 4103, is  as  follows: T o  deed or other 
conveyance, except to secure purchase money, made  by the owner of a 
home site, which shall include the  residence and other  buildings, together 
with the  part icular  lot or t ract  of land upon  which the  residence is situ- 
ated, whether actual ly occupied by  said o ~ v n e r  o r  not,  shall be r a l i d  
t o  pass possession or  tit le dur ing  t h e  lifetime of the wife v i t h o u t  tlie 
voluntary s ignature and  assent of h i s  wife, signified on  her  pr ivate  ex- 
aminat ion according to l a w :  Prov ided ,  the wife does not commit adul- 
tery, o r  lias not and  does not abandon the husband and  li.;e separate and  
a p a r t  f r o m  him." 

Sections 097, 4102, and  4103 ( a )  ( b ) ,  a r e  separate  a n d  distinct stat- 
utes and  have no application to the facts  i n  the present case. I n  regard 
to  tlie '(home site" so fay as  the r ights  of the wife a r e  concerned, t h e  
s tatutc  is  maiidatory. Tl lc  l n ~ i g u a g e  is t h a t  '(no deed 01. other conrey- 
ance, except to  secure purchase money . . . shall b: valid to  pass 
po~scssion,  or title, dur ing  tlie l i f tdn ie  of the wife," etz. T h i s  wliole 
mat te r  was tliorouglily d i s c ~ s s e d  i n  Boyd  c. B~ooX.s ,  197 9. C., 644, and  
t h c  act licltl colistitutional. I n  tha t  case the  wife did not join i n  tlle 
convcy:mec of thc "home site" a s  required by the  statute. I n  tlie pres- 
en t  caqe she joined i n  the conreyance of t h e  "home sit,.," bu t  v a s  a n  
illfalit untlcr 21  years  of age, and  f r o m  the complaint has  never ratified 
the  conveyance within t l m e  years  a f te r  she became of agc. T h e  gelieral 
rulc  is  t h a t  contracts of ail in fan t  a r e  roidable a t  t h e  option of t h e  
infant ,  ant1 wlieii avoided the colitract is nul l  and  void ab ini t lo .  1'1'ppet~ 
v. ..Jluii~al Ben. I,?fc 111s. Co., 130 X. C., 2 3 ;  i l l owis  P l a n  Co. c .  P a l v z e ~ ,  
1s; S. C., 1 0 0 ;  Collins v. 1-or fce t -Uaggs ,  197 K. C., 659. T o  the  
geilcral rulc  there a r e  cscel~t ions,  such as  necessities a m  certain s tatu-  
tory csccptions. S. C. Code ( N i c h i e ) ,  secs. 220 ( i )  ; $104; -1103 ( b ) ,  
slij,ru; S l b l  (Cuilding and  Loan Alssociat io~i) ,  a n d  pcrliaps others. 
F o r  tlicl reasoils given, tlie judgment  of the court below is 

Affirmed. 

STATE v. JEIIOJIE JIORRIS. 

(Filed 20 March, 1038.) 
1. Cr in~ina l  Law L g- 

The State m:lg nppenl frolv judgment for defendant upon a special 
verdict, upon n demurrer, upon a motion to quash, or upon arrest of 
judcment. N. C. Code, 4649. 

2. Bastards B c-Bastardy Act is repealed in toto by Act of 1933. 
The old bastardy act is repealed in to to  by ch. 228, Public Laws of 1933. 

the grovisions of see. 2 that  the Act of 1933 should no]; affect pending 
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litigation or accrued actions bcirx repugiant to the specific repealing 
clause of see. 9, and in a prosecution under the Act of 1933 a cl~murrer 
on the grounds that procwdings under tlie old bastardy act mere then 
pendinq 'hould be o~er ru led .  C .  S., 263, ct scq. 

3. Sanie- 
In n prosecution under c l ~ .  22% Public Laws of 1933, it is immaterial 

n.lit?n the illegitimate child n-ns begotten, the offense under the act being 
the wilful neglect or refusal t o  snyport and maintain an illcgitiniate child 
born after the ratification of the act. 

, ~ I ~ E I L  by the  S ta te  f r o m  IZarnltill, J., a t  October Term,  1934, of 
LEE. Reversed. 

T l ~ e  jutlgrnerlt of the court below is  as follolvs: "This  c r in l i~ ia l  actiou 
coiliiiig on to be heard before the undersig~led a t  th i s  tlie October Term,  
1934, of Lee Superior  Court,  upon the rnotion filed by tlie defentla~it,  a5 
will appear  of record, and  upon  tlle hearing of t h e  sanie i t  is  agreed 
between the S ta te  arid the  defeiltla~it t h a t  the followilig a r e  the  pclrtinent 
facts  hereill, t o  w i t :  T h a t  on  1 4  February,  1933, Mabel  I.Iooker, the11 
being pregllant with child, instituted proceedings uiider the old bastardy 
s tatute  as  i t  existed l ~ r i o r  to tlie Act of 1933;  tha t  upon  the hear ing  i11 
said action it  v a s  acijudged tliat the defendant \\.as tlic p u t a t i ~ e  fa ther  
of said child, and  judgment was entered accortli~lgly, fo r  $150.00 f o r  
mailitc~nance of said c l ~ i l d ;  tha t  the dcfe~i t l a~ i t  appealed f r o m  said judg- 
melit to  the Superior C o u r t ;  t h a t  said child w i s  born on 1 7  May, 1933 ; 
tliat on 2'3 September, 1934, t h e  said Mabel  Hooker  procured tlie issu- 
ance of a n-arrant under  the  terr i~s of chapter  228, Publ ic  L a m  of 1933, 
against t h e  defendant, cllnrging h i m  ~ r i t h  the cr ime of l iar ing wilfully 
~ q l e c t c d ,  failed, and refused to support  h i s  bastard child, as  set out i n  
said \\.arrant, this  cause beiug the cause as  instituted by said w a r r a n t ;  
t h a t  oli 11 October, 1934, the  defendant a t tempted to withdraw his 
a p p ~ d  f r o m  the origilial judgnmi t  ill tlle bastardy proceedings, same 
havilig been u~lder taken  before tlie clerk, a n d  not the  judge presiding;  
t h a t  the defendant  l ~ a s  uever complied with the original judgment i n  
tlie bastard)- proceet l i~gs,  but is ~ i o w  ill jail  under order issuetl by tllc 
1il:rgi~trnte a f te r  the t l c fc~~t lan t  attempted to withdraw his  said appeal.  
Cp11 the foregoing agreed facts,  the  court  is  of the  o p i l ~ i o u  tha t  tlie 
pro\-ivo in scction 2 of cliapter 228, Publ ic  I d a m  of 19:3:3, . that the 1)ro- 
\-isiolls of r l ~ i s  act sliall not apply to  peiitli~ig lit igation or accrued 
actiom,'  exempts this defeiidant f r o m  prosecution under  the Act of 1933;  
i t  is  therefore orc!ere:l a d  :ltljudged tha t  this  action be nncl the Yame is 
disniisietl f rom tlic docket. 11. V. Unr~iliil l ,  Jui ige presiding." 

T o  the  f o r c g o i ~ ~ g  judgmc~nt of dismissal, the S t a t e  excepts and  appeals 
t o  the Supreme Court.  T h e  only exception and  assignment of error  on 
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the part  of the State is  as follows: "His Honor erred when he rendered 
judgmc.nt as appears of record, sustaining one of defendant's grounds of 
demurrer i n  his plea in abatement, and in ordering and adjudging that  
this action be dismissed from the docket." 

d t f o r n e y - G e n e r a l  Seawel l  and Assis tant  At torney-General  A i k e n  for 
tlze S ta te .  

E. LC. Gavin for defendant .  

CLAI~I~SOX, J. The State is limited to appeals under 3.. C. Code 1931 
(Michie), sec. 4649, as follows: "An appeal to the Suprrlme Court may 
be taken by the State i n  the following cases, and no other. Where 
judgmcnt has been giren for the defendant-(1) Upon a special verdict. 
(2 )  Upon a demurrer. ( 3 )  Upon a motion to quash. ( 4 )  Upon arrest 
of judgment." 

Public Laws of S o r t h  Carolina, Session 1933, ch. 228, see. 1, is  as 
follons: "Any parent who wilfully neglects or who refuses to support 
and maintain his or her illegitimate child shall be guilty of a misde- 
meanor and subject to such penalties as are bereinafte- provided. A 
child within the meaning of this act shall be any persol1 less than ten 
years of age and any person n hom either parent might be required under 
the l ans  of North Carolina to support and maintain if such cliild nere  
the legjtimate cllilcl of such parent." X. v .  Cook ,  207 N. C., 261. 

Section 2 is  as follons: "The provisions of this act sllall apply 
wliethcr such child shall hare  been begotten or shall hare  been born 
within or without the State of Xorth Carolilia : Prov ided ,  that the child 
to be supported is a bona fide resident of this State a t  the time of the 
institution of any proceedings under this act : Prov ided ,  the provisions 
of this act sllall not apply to litigation or accrued actions." 

Section 9 is  as follows: "A11 acts or parts thereof i11~:oiisistent with 
the prorisions of this act are hereby repealed. I n  particular, the follow- 
iilg sections of the Coilsolidated Statutes of Sort11 Carolina are hereby 
repealed: Sections 265, 266, 267 ,  268, 269, 2i0, 271, 272, 273, 2712, 275,  
276, 1632, subsec. 1." 

Section 262, supra, is as follows: "Justices of the peace of the several 
couilties ha re  escluaire original jurisdiction to issue, try, and determine 
all 1)roceedillgs in  cases of bastardy in their respectirs counties. il 

~varral i t  in bastardy sllall be issued olily upon the vo1untal.y affidarit and 
complaint of the mother of the bastard; or upon the affidavit of one of 
the county comnlissioners, setting forth the fact that  the bastard is likely 
to become a county charge." This section 265, supra,  and the other sec- 
tions cover the entire field of the old bastardy act, which was a civil 
action. 
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T h e  Act of 1933 was intended to corer  the ent i re  subject tleali~ig wit11 
bastardy. and  n i l1  work a rcpeal of a l l  the  fornier bnst~lrily acts. Lac- 
s i f e r  1 % .  Cfomini \ s ionc~-s ,  185 S. C., 379 (383) .  I n  fact,  the repealing 
clause of t h e  new act clearly repeals the old act. Section 9 of the  act 
says :  ' ( In particular7'  (section 26.5, e t  sep., supra) "are hereby re- 
pealed." By a repeal of tliesc sections the  \ c r y  cornerstone of the  old 
bastardy nct is  knoclicd out, and the  n m -  act bcconxs operative. V e  
tliilik the sections 2 and  9 a r e  not reconcilable a n d  the  old bastardy act 
in ior'o is  rc1)caletl. W e  t h i l ~ l i  t l ~ c  questions presented by this  appcal  
h a r e  been decided ad1 erselp t o  the position taken by the  defendant i n  the  
case of A'. 7.. .lIunsfielrl, 207 Pu'. C., 233. 

T h e  A\ct of 1933, cli. 228, n a s  rntifietl 6 , lpr i l ,  1933. T h c  cliiltl v a s  
boru 1; May,  1933, af ter  the  ratification of the act. I n  AS. r .  Jln,l\fieltl,  
s x p r a ,  a t  11. 2 3 6 ,  n e  sa id :  " I t  i s  ininlaterial when t h e  child was begotten. 
I t  was born a f te r  the passage of t h e  act,  and  tlle offense is tllc n i l f u l  
neglect or refusal to support and maintain his  or her illegitimate cliiltl." 

T h e  judgrnclit of the court below i s  
Reversed. 

STATE v. E D G A R  PIICI<('E. 

(Filed 20 March, 1035.) 

Indictment E e--Counts in indictment held scparatc and distinct and 
defcntlant could be acquitted on one and found guilty on the other. 

Defendant \vas indicted in two counts, one under S. C. Code, 4242, for 
~vantonly and wilfully burnill:: n dwelling-house used as  x storchouse or 
barn, and the other under N. C. Code. 4246 ( a ) ,  for \vilfully and m ~ ~ l i ~ i o u s l ~  
burning ~ e r s c ~ n a l  property in such clwellinq. \vitli intent to injure the 
o\vner thereof. Tlie court elinrged the jnry that defendant could Iw fount1 
guilty on botli counts, or not guilty on one cwunt and guilty on thc other. 
Defendant appealed from a conviction on  the stxctond count. H c l d :  
Defendant's contention that a rerdict of not guilty on the first count 
necessarily carried a verdict of not guilty on the sccond count upon his 
exception to the charge for separating the counts cannot be sustained, thc 
counts being separate and distinct and each requiring proof of facts 
which the other does not. 

A I ~ I ~ E . ~ ~ ,  hy defendant f r o m  Snzall, J., and a jury, a t  X o w m b e r  Term,  
1934, of BERTIE. S o  error. 

T h i s  is  a cr iminal  action. T h e  defendant m s  charged i n  two counts 
i n  t h e  bill of indictment, which v i l l  hereafter be set forth, and  convicted 
on  the secw~id count. Tlie court below, urltler the verdict, ilnposed sen- 
tence on defendant. T h e  defendant rnade s e ~ e r a l  exceptions and ass ig~i -  
mcnts of error, and  appealed to  the Supreme Court.  
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Attorney-General Seaz~.ell and Assistant Attorney-General AiX-en for 
the Sfafe .  

E. R. Tyler  and J .  11. J l a t t h r ~ i , ~  for defendant. 

CLARKSOS, J. N. C. Code 1031 (Michie) ,  see. 4242, is as f o l l o ~ s :  
"If ally person sliall wantonly and wilfully set fire to or burn, or cause 
to be k)urned, or aid, counsel, or procure the burning of any cliurch, 
chapel, or meeting-house, or any stable, corwh house, outhouse, ware- 
house, office, shop, mill, barn, or granary, or to any building or rrection 
used in carrying on any trade or manufacture, or ally hranch thereof, 
whether the same or any of them respectively shall then be in the posses- 
sion of the offender, or i n  the possession of any other Ferson, he shall 
be guilty of a felony, and shall be imprisoned i11 the State's Prison for 
not less than t ~ v o  nor more than forty years." 

Undw the above section, the first count in the bill of ilidictn~ent 
reads as follo~vs: "The jurors for the State upon their oath present: 
That  Edgar Pierce, late of the county of Bertie, on 25 March, 1934, with 
force and arms, a t  and in  the county aforesaid, did unlavfully and 
wilfully and feloniously set fire to  and burn a dn-elling-house of E. B. 
Hughes, used by the said E .  B.  Hughes as a storehouse or barn, ngni~ist 
the form of tlie statute in such case made and provided and ngai~ist tlie 
peace and dignity of the State." 
S. C'. Code 1031 (Michie), see. 4245 ( a ) ,  is as fol lo~vs:  ( ( h y  person 

who shall wilfully or maliciously burn, or rause to be ~urnet l ,  or aid, 
counsel, or procure the burning of any goods, nares, nierchandise, or 
other chattels or personal property of any kind, whetlier the same shall 
be a t  the time insured by any person or oorporation ~ g a i ~ i a t  loss or 
damage by fire or not, w'ith intent to  injure or prejudice the insurer, 
creditor, or the person owning the property, or any other person, 
whether the same be the property of such person or a1 other, sliall be 
guilty of felony." 

Under this section the second count in tlie bill of intlictnlent reads 
as follows: "And the jurors aforesaid, on their oaths as aforesaid, do 
further present: That  Edgar Pierce, late of the coui~ty  cf Bertie, on 2s 
March. A.D. 1931, with force and arms, a t  and in the county aforesaid, 
did unlawfully, wilfully, feloniously, and maliciously jet fire to and 
burn certain personal property of the said E .  B. Hughes, to \$ i t :  A 
quantity of corn, shingles, and hay, and with intent to injure lii111, the 
said E .  B. Hughes;  said personal property being stored in a dmelling- 
house used by said E. B. Hughes as a storehouse or barn, belonging to 
the said E. B. Hughes, against the form of the statute in  such cases 
made and provided, and against the peace and dignity of the State." 
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We think tlie t ~ o  counts set forth are separate and distinct offenses 
under the above statutes. 

111 the first count, to reach a con~ic t ion  of the defendant, the State 
must p row beyond a reasonable doubt that the act ~ i a s  done "wantonly 
and nilfully," and the subject is "any builtlingn-in the prescnt c a ~ .  a 
dnelling-housc. I n  the secoritl cou~it .  to reach a conviction of the tie- 
fendant, the State must pro1 c beyond a reasouahla doubt that the act 
was done "xilfully or maliciously," ant1 tlie subject is "chattels or per- 
sonal propcrty of any Itind," in tlic 1)rexent case, a quantity of corn, 
sliingleq, and hay, and tlic statute furtlicr requires that this act muct be 
done "nit11 in te i~t  to i ~ ~ j u r e  . . . the person onning the propert?," 
etc. 

Tlic court be lor  cliarged the jury:  "You can find him (the defcncl- 
ant )  guilty untlcr both counts, or guilty under one count, ant1 uot guilty 
under the other, hut before you can find him guilty of eitlirr you riiu>t 
be satisfied, beyond a reasonable doubt, of his guilt." 

The dcfentlant contends that  there is error in the charge: "For the 
reason that  the charge wparates the burning of the h a m  from tlic burl]- 
ing of the personal property iasidt. the barn. The jury returned a ~ e r -  
dict of not guilty of b u r l ~ i ~ l g  the barn, ant1 n h c l i  neccjssarily carried a 
1 erdict of not guilty of bunling the personal propcrty inqide of tile barn, 
nnder all of tlie elitlel~ce in the iiistailt case. I f  lic n as not guilty uf 
burning tht. barn 11c could not be guilty of burning the 1)~rsolinl propcrty 
in the barn." 

V e  ca~iiiot sustain defendant's cc~iitcntion. The two offclisrs arc scpa- 
rate and distinct. The fact that in settiug fire to tlie corn, aliinglcs, mid 
hay nit11 i~ i tent  to injure the person o ~ i n i l ~ g  the property caiir~ot bc, 
imputed to hml for riglitcousness, becauie in 90 doi~lg  lie n a s  guilty of 
anotlier and differmt offense in burning tlie house. 

1 1 1  8. 1 % .  Sash, 86 S. C., 650 (651))  n-e find: "To support a plea of 
former acqu~ttal ,  it  is not sufkic~iit that the two proaecutioii~ slioultl 
grou out of the same trairwctlon, hut they must bc for the same offmse; 
f h e  s n m c ,  I ~ o f h  171 fact and 111 lax.'' S. u .  Gzbson, 170 S. C., 697; S. 2 % .  

Xaipasc, 189 K. C., 3-10. 
111 S. 2%. -llalpass, supm, at  p. 355, it is said:  "If two statutes arc 

xiolated, elen by a single act, and each offense requireq proof of an 
additional fact  wliicll tlie other does not, a11 acquittal or conr i c t io~~  
under either statute does riot exempt the defendant from p ros~cu t io~ i  
and pmislimcnt under the one statute. S. v. Xtecens, 114 N. C., 873; 
S. 2'. Rob inson ,  116 N. C., 1046. T o  the same effect: S. v. Hanli~ns, 
136 S. C., 621." 

I n  S. v. Sisk, 183 S. C., 696 (700)) i t  is said:  "The indictment was 
against the father and the two boys as coprincipals. If the defendants 
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originated tlie firing i n  which Zeiglcr was lrilled, and  tht? boys were i n  
n r i l i d  resistance to t h e  scrl-ice of legal prowss, they n e r e  responsible 
f o r  tlic homicide of the  officer. S o  f a r  a s  they a r e  concerned. i t  is n o  
d c f e i m  t h a t  the  officer was killed by  their  fa ther ,  wliom t h e  jury,  
w l i e t h e ~ ~  r ight ly o r  wrongly, acquitted of a n y  reqpo~~s ib i l i ty ,  presumably 
upon t l ~ c  ground tlint tlic old niau's p a r t  i n  llie fight n n:. taken in self- 
defense. T h e  verdict a s  to  h i m  cannot be considered by .IS, R I I ~  i t  (CRII- 
not he imputed to the  defendants f o r  righteousness.' " 

Tlic present case is t l is t i~~guisl ied f r o m  S. v. Bell, 203 IT. C., 223, and 
S. v. C'lcmmons, 207 3. C., 276. T h e  exceptions and  nssignn~cats  of 
e r ror  made  by the  defendant callnot be sustainecl. F o r  tllz reasons giw11 
tliel-c is, ill tlie judgment of th(3 court bclon., 

KO error. 

H. P. I i I t O ~ X  r. TEXSESSEE COAT,, IROS ASD RAILROAD COJIPAiN\'l'. 

(Filed 90 hlnrch, 1035.) 

Appral and Error J c :  Process 13 d-Finding, snpported by evidence, that 
for8rign corporation was not doing business in the !State held con- 
clusive. 

Defendant, a forcign corporation, was s e r ~ e d  with summons by service 
ul)on the Secretary of State in accordance with C. S., 1137. Defendant 
entered a sl~ecial aypearonce and moved to tlismiss the action for want 
of juristliction. H c l d :  Upon tlie hearing of the motion, the finding of the 
trial court, supported by evidence, that clcfendant is not, and was not 
a t  the date of service of summons upon the Secretary of State, doing 
business in Sort11 Carolina is conclusive and not subject to rcr ie\~-  upoil 
a p ~ ~ c a l ,  even coilceding that  there was evidence to the coi:trnry, and judg- 
ment dismissing the action upon such finding was proper. 

L 1 ~ ~ ~ . ~ ~  by plaintiff f r o m  IIill, Special Judge. a t  L l p r i l  Term,  1034, of 
FORST'I'E~. ,~ffirllied. 

T h i s  action was begun by a summons duly issued on 2 1  October, 1933, 
by the  clcrlr of tlie Superior  Cour t  of Forsy th  County. T h i s  summons 
was sen ed by the sheriff of \Take County, S o r t l i  Carolina, on 25 Octo- 
ber, 1933, oil Stncey W. Wade,  Secretary of S t a t e  of Xort l i  Caro l i~ la ,  
under  the  pol- is ions of C. S.,  1137, and  duly retunled showing such 
service. T h e  complaint was duly filed on 1 0  November 1933. 

I t  is  allcged i n  tlie complaint t h a t  tlie plaintiff is  a resilient of Eorsyth 
County, N o r t h  Carol ina,  and,  on information and  belief, t h a t  the  defend- 
a n t  is  a corporation organized and  existing under and  by  vir tue of t h e  
laws of the S t a t e  of Alabama,  wi th  i t s  pr incipal  officl: and  place of 
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busi~lcss ill the ci ty  of Birmingliam, i n  said State ,  and  tliat said tlefeud- 
an t  is  ~ i o v  arid mas at  a l l  tinlcs mentioned i n  the  coniplaint doilig h i -  
ness i n  the  S t a t e  of N o r t h  Carol ina.  

0 1 1  tlie facts  allegcd ill tlie complaint,  the plaintiff denla~idq jutlgmcnt 
t h a t  Ilc recover of thc defendant large sunlr of money as  d a i m ~ g r s  fo r  
i ts  hrcaclles of the contracts hetnecrl plaintiff and  defendant, as  allrged 
i n  tlie complaint.  

I n  a p t  t ime a motion n a s  nlatle ill the action on behalf of the  de- 
fendant, which is in ~ v r i t i n g  antl is a s  follons : 

" S o ~ v  comes the defendant Tennessee Coal, I r o n  antl Rai l road Corn- 
pany, by i ts  attorneys appear ing  specially f o r  t h e  purposc, of t h i i  motion 
only, ant1 f o r  no other purl)osc ev l~a tsoc~er ,  and moves: 

"1. T h a t  this court qua.11, v t  asidc, and hold f o r  llaught the p~~eteiicled 
service of sumlions up011 said t lcfmdant .  and the re tu rn  of said yen ice ; 

( '2.  T h a t  tliis court dismiss this  action. 
"As grounds of th i s  motion, t h e  defendant says : 
''I. T h a t  the drfcntlant Te~liiessce Coal, I r o n  and  Rai lroad Company 

is  a corporation. orpani/etl and r s i s t i ~ i g  uridcr and by I i r tue  of tile laws 
of the S ta te  of ,Ilabam:r, nit11 i t s  l~ r l i l c lpa l  place of husi~ie-> i n  E i r -  
~ ~ i i ~ l g l i a ~ i l .  A\lahanm. 

"2.  T h a t  the defendant is not nov-, a ~ i d  n a s  llot a t  tlie time of the said 
prctentlcd w r \ i c e  of sunlrno~is, ~ i o r  a t  a n y  iiieiitionctl t ime 1)rior tllrreto, 
t loi l~g )Jur.ineJa ill the S t a t c  of Nortli  Caro l ina ;  tha t  it  lins ileT er come 
illto the S t a t e  of Nortli  Carolilia f o r  tlie purpose of d o i ~ ~ g  huqiness 
t l l c w i ~ l ;  tha t  ~t lias no prolwrt? i n  t l ~ c  S ta te  of Sort11 Carolina : t h a t  it  
has  no qualified agent thcwin  upon n h o m  scrricc can I)(, llatl. nor, as  l t  
i s  iuformecl :~ut l  belie1 ci, is  i t  Iiece>sar- fo r  i t  to  l l a ~  e :lily sucli a g e l ~ t ;  
that  i t  11ai iicxer been licei~setl to do h u i i l i ~ s s  n l t l ~ l n  the  S ta te  of Sort11 
Carolilla; tha t  i t  has  n c w r  eomplied nit11 a n y  of the statutcq of the  
S ta tc  of Sort11 Carolina relatixc to  a foreign corporation tloiiq businesi 
ill S o r t l i  Caro l ina ;  alld tliat i t  has  n e l e r  sought, through compliai~ce 
nit11 said statutes, or a n y  of them, to do business i n  the St'ite of S o r t l i  
Carolina. 

''3. Tliat  said tlefelitlant n a s  not a t  t h e  t ime of said pretended serxice 
found n i t l i in  said S ta tc  of N o r t h  Carolina. is  not amcnable to service of 
l ~ r o ( ~ s  xit111ll the S ta te  of S o r t h  Carolina, and  lias not n n i ~ c t l  duc 
service of summons lierein hy voluntary appearaiice o r  othern ise. 

"4. T h a t  this court llas n o  jurisclictiou by r ~ a s o i i  of w i d  prc~tcnded 
service of suninlolls upon the Secretary of S ta te  of K o r t h  Carolina, or  
by reason of said re tu rn  thereon. 

"5. T h a t  tlie pretended service of summons upon this  defendant being 
improper  and  insufficient, a s  above stated, the  Superior  Cour t  of Forsy th  
C o u l ~ t - ,  K o r t h  Carolina, f r o m  which court summons n a s  issued, never 
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acquired and does not now ha re  by reason of said pretended service 
jurisdiction over said defendant; and that  as said defendant is not doing 
business in Kor th  Carolina, and has no property in Sort11 Carolina, 
service of sumnlons upon the Secretary of State of Xor th  Carolina 
canl~ot be had so as to give this court jurisdiction over the defendant 
Tennessee Coal, I ron  and Railroad Company. 

"111 jupport of this motion, tlcfendant will offer affida.;its lierein and 
hereon. 

"CRAIGE & CRAIGE, 
RATCLIFF, HUDSOK & FERRELL, 

Attorneys for Defendant." 

At the Ilearille; of the foregoing motion el idence was offered by both 
tlie tlefenda~it and the plaintifl ill support of their respect Ire contentions. 
On  the facts found from all the e~ idence  tlie court was of opinion, and 
held, that the defendant is not now and was not a t  the date of the service 
of tlie summons in  this action upon tlie Secretary of State of North 
Carolina doing business in the State of Sort11 Carolina, and accordiugly 
ordered and adjudged that  the service of summons be quashed, set aside, 
and vacated, and that  the action be dismissed. 

From judgnlent dismissing the action tlw plaintiff appealed to the 
Supreme Court, assigning as error tlie findil~g by tlie court that  the de- 
fendant is not now a i d  was not a t  the date of* the service of summons in 
the action doing business in  this State, and the failure sf the court to 
find that  tlic defendant is iio~v and was a t  the date of tho service of the 
summons doing business in this State. 

Eugcvze -11. IT7hiiman, il'hos, A. Banks ,  and J .  V. Broughforz f o ~  
plaint if. 

Bemcrs ,  Bur r ,  J I c I l amy  Le. Forman,  Craige d Craigc, and Ratcliff ,  
Hudson d Ferrcll for defendant. 

Cosn-on, J. Conceding without deciding that tliere was evidence a t  
the 11e:~ring of defendant's motion in this action tending to show that  
the defendant, a foreign corporation, was doing business in tliis State 
a t  the time the summons in  this action was served on tl e Secretary of 
State of North Carolina, under the provisions of C. S., 1137, we find 
in tlie record ample evidence to the contrwy. F o r  that  reason, the 
findings of fact n ~ a d e  by tlie court from all the evidence, and fully set 
out in the order, are conclusive and not subject to review by tliis Court. 
Lumber Co. ?;. Finance Co., 204 N .  C., 285, 168 S .  E., 219, and cases 
cited in  the opinion in that  case. 
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011 the findings of fact, ~vliich are supported by evidence appearing in 
tlie record, there n as no error in tlie order tliat the s e n  ice of the surn- 
mons he qun~lied,  set aside and racatctl, or in the judgmcnt dismissing 
tlie action. T i m b e r  Co. 7 % .  I n s u r a n r e  C'o., 198 S. C., 115, 133 S. E., 424. 
See Luncrforc l  2. .  CornmcrciaT T7are l e r s  Mutual Acc iden t  .Issociation, 
190 S. C., 314, 129 S. E., 805. 

The judgnlent is 
Affirmed. 

S. A. WARD v. L. C .  NURNET. 

(Filed 20 March, 1935.) 

Sales F f- 
TVhere the evidence is conflicting whether the purchaser signed a 

renenal note for machincry before or after discovery by him of breach 
of warranty, the question of waiver is for the jury, and a peremptory 
instruction in plaintiff's favor on the note ii: error. 

CIVIL ACTIOS, before G'racl~j, J . ,  at October Special Term, 1934, of 
WASHINGTON. 

Tlie plaintiff brought suit i n  a court of a justice of the peace on a 
note under seal, datcd 1 January ,  1984, for  $150.00, payable to p l : ~ i ~ ~ t i f f .  
Tlie dcfenrla~it filed an answer alleging tliat he bought an automobile 
from tlie plaintiff for $300.00, ~ a y i n g  $150.00 in cash and executing a 
note for $150.00. H e  further alleged that the plaintiff at the time of 
the purchaoc. of tlie car n-arrantecl tlie same to he in "good condition and 
perfect rumling order," and tliat he relied upon such representation so 
made. H c  further alleged that he put the car in a shop for repairs, and 
tlmt mcclia~iics norked upon it for more than eight months and were 
IleTer able to liialie it run at all. H e  further alleged that he was rierer 
in tlie car, ncrer took i t  from the garage or used it in any y a y  for the 
rrnsoli tliat it would not run, and was entirely worthless, and that lie had 
spent more tlinn $50.00 in a n  effort to put the car in running condition. 

IIaVinp admitted the c.secution of the note, plaintif? asqumed the 
burden mt l  testified at the trial n i t h  respect to the representations so 
~ilade, that tlie same were false, alld that the note was mhollv nitliout 
consideration for tlie reason that the car n-ould not run and coulrj not 
be put into running condition, and that he had notified the defendant 
that  he would not pay. The defendant said:  "I know it was around 
eight months before I gave it up as hopeless. . . . They couldn't 
get it  to run, . . . kept running u p  the bill until I paid him about 
$80.00, and I just told him to stop. Thereupon I saw Mr. Ward. I 
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told him the car was a t  the garage and that  he could get it and do what 
lie pleased mith it,  I did not intend to pay anything else on it. . . . 
I don't know what finally became of the car. I never drove it. . . . 
I hare  not paid a penny on this note and have not paid a penny on it 
since it was executed. I was induced to bug the car in the first place 
because I had confidence in Mr.  Ward.  I believed what he said and 
relied on what he  said. . . . I can't say exactly when I bought the 
car. I think it was around 1924. I t  must have been in 1923. I could 
not say positively. . . . Immediately upon buying the car I sent 
Mr.  Guirkin to get i t  and take it to his garage. I f  I did that  in Janu-  
ary, 1923, and in  eight months found out that  the car was no good, I 
couldn't say why I gave Mr. Ward  another note in  January,  1924. I 
suppose I thought I could eventually get it so i t  would be all right. 
I don't remember when I bought the car. I n  January ,  11324, I probably 
signed another note for $150.00, the note they h a r e  here. . . . At 
the time I signed this note, dated 1 January ,  1924, I had not found out 
that  the car ~ r a s  worthless. I f  I had known a t  that  t i n e  that  the car 
was worthless I ~vould not hare  signed the note." d mechanic, who 
worked on the car, testified for the defendant that  the car stayed in the 
garage about twelve months, and that  i t  was eventually sold for $35.00. 
He saill: "I never got it so it worked good. . . . I t  was not worth 
anything as an  automobile in the condition it was in." 

The following issues were submitted to the jury:  
1. "IVas the execution of the $150.00 note procured by false and 

fraudulent representations, as alleged in the answer '2" 
2. "In what amount is defendant indebted to plaintiff ?" 
The tr ial  judge directed the jury to answer the first i , ~ u e  "No," and 

the second issue "$140.00, mith interest." 

S. A. M'ard, Jr., for plaintif. 
R'. L. Whitley for defendant. 

BROGDEX, J. The  defendant offered competent evidence tending to 
establish a warranty and the breach thereof. There was also evidence 
upoil which a jury could have inferred that  the plaintiff gave the note in 
c ~ n t ~ o r e r s y  as a renewal of a former note after he had knowledge of the 
breach of va r ran ty  and the ~rorthless condition of the car. 

Manifestly, upon such facts, nothing else appearing, the peremptory 
instruction would have been correct. Barco v.  Forbes, 194 K. C., 204, 
139 S. E., 227; Bulluclc Auto Co. v. Meyer, 206 N.  C., 198, 172 S. E., 
877. 

However, the plaintiff testified tha t  he did not know exactly when he 
bought the car, but did state positively, "At the time I signed this note, 
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dated 1 J a n u a r y ,  1924, I had  not found out t h a t  the car  was vorthless. 
I f  I liad known a t  tha t  time tha t  the  ca r  was worthless I nould  not h a w  
signed the ~iotc." 

Whi le  the  testimony is  indefinite antl wobbles considerably, nrverthe- 
less, i t  mt r ran ted  submit tal  to the  ,jury. 

Reversed. 

W. I?. NUFER, FIDELITY PH(ESIX FIRE INSURANCE CORIPAST, A S D  
SPRISGFIELD FIRE AND MARINE ISSURAXCE COJIPAKY v. AT- 
LANTIC COAST LINE RAILROAD COJIPANT. 

(Filed 20 March, 1035.) 
1. Evidence D h- 

In  an action to recover damages caused hy  a fire alleged to have been 
set out by defendant's railroad engine, evidence that one of defendant's 
encines had theretofore set out fires is incompetent in the absence of 
evidence that this particular engine set out the fire in suit. 

2. Same--Plaintiff must establish that fire originated from engine before 
attempting to identif) the engine by elimination. 

Where plaintiff's allegation thnt the fire in suit n a s  caused by defend- 
ant's railroad enuine is denied, and the fnct that the fire originated from 
n railroad engine is not e<tablishecl, plailltiff'i contention thnt evidence 
that one of defendant's enqineu lind tlierctofo~e sct out fires nns  compe- 
tent in that thc eiiqine \ \as  id~ntifietl 177 sho \v in~  that the other t n o  
engines at  the scene at  the time were not reymnsible therefor, cannot be 
sustained. 

A l ~ ~ ' ~ ~ ~  f r o m  B a r ~ ~ l ~ i l l .  J . ,  at  October Term,  1934, of WAYSE. S o  
error .  

T h e  i~itlixitlual plaintiff allrges that  the burn ing  of his p1:ining mill 
and  connected buildings was caused by the  negligent operation of a 
l o c o m o t i ~ e  engine of t h e  defendant rai l road company ~vhereby  he  v a s  
damaged ill t h e  sum of $16,000; antl the plaintiff insurance cornpanics 
allege pagmcnt ,  uiidcr policies issued upon $aid mill  and buildings, of 
tllc cum of $500.00 each, and their  r c s p e c t i ~ e  r ights  of suhrogntion to 
tha t  amount. 

'0 l ~ c n c e ,  T h e  defendant railroad company denies the allegation of nc,l', 
and,  fo r  want  of information,  the pa>-mcnt by the insurance coriipaxiies; 
and f o r  fu r ther  defense set u p  certain contracts running  wit11 the 1:intl 
existing )Jetween t h e  defendant and. those through \\horn tlic irltli\-itlual 
plaintiff claims title. 

Appropr ia te  issues xvere submitted, a s  follows : 
"1. W a s  the property of the plaintiff damaged by the  negligence of 

t h e  defendant, a s  alleged i n  t h e  complaint 1 



56 I N  THE S U P R E M E  COURT. [208 

"2. What  damages, if any, has plaintiff sustained? 
"3. Did the Virginia Box and Lumber Company execute the contract 

datrd 13  June,  1016, with the Atlantic Coast Line Rail-oad Company, 
as  alleged in tlie answer? 

"4. I f  so, on 27 Sovember, 1931, did the plaintiff W. F. S u f e r  have 
actual notice of the covenants in said agreement of 13 June,  1916, as 
alleged in the a n s w r ? "  

The jury answered tlie first issue in the negntire and left the remain- 
ing issues unnns.lr.ered. 

From a judgment for the defendant, the plaintiffs appealed to the 
Supreme Court, assigning errors. 

L a n g s f o n ,  A l l e n  LE' T a y l o r  for a p p e l l a n f s .  
2'110s. TI'. D a v i s ,  1'. E. P h e l p s ,  D i c k i n s o n  & B l a n d ,  a n d  W. B. R. 

G u i o n  fo?. appel lee .  

S c r ~ ~ s c r i ,  J. The answering of the first issue in favoi of the dcfend- 
ant  and tlic learing of tlie subsecluent issues unanswered obviate the neces- 
sity of our passing upon any avsignmei~ts of error excepl those relating 
to tlie first issue. 

Tlie appellants seem to rely upon their assigiments of error which 
assail the ruling of his Honor in excluding evitlcnce as to prior fires set 
out by the defendant's shifting engine, or j a r d  engine. A perusal of 
the pleadings and of the evidence (we liave not the benefit of the charge 
in tlie record) leaves us with tlic impression that  this case was tried 
upon the theory that  the dcfe~ltlnnt's engine S o .  1666, drawing through 
freight train S o .  217, v a s  the cngine rliat set out the fir(). There is no 
evidence wliicll tends to show that  the shifting engine, Xo. 182, n.as in 
closc proximity of tlie burned buildings when the fire originated, or 
that tends to establish it as the source of tlic conflagration. I n  other 
~vortls, tliere is no evidence to identify the shifting engine S o .  182 as 
tlic engine that  set out tht. fire. Therefore, the evidel~cc as to prior 
fires set out by tlic shifting engine was properly excluded. 

The rule of cvitlpnce licrc npphcable lias bwn enunciate 1 by this Court 
as follows: "It is conceded that nllcre a fatal  fire lias hew set out from 
a tlcsignatctl or known engine, it is  ntln~issiblc to introtlilce evidence of 
otlicr fires prc\iously set out by tlie'samc e i ~ g i n ~  for ille purpose of 
sliowil~g its defective condition, but the rule has never been extelided 
so as to pcrmit evidence of sparks (mitted by some otller engine at some 
other t h e  and place." I i e r n e ~ .  v. l?. I?., 170 N. C., 94. ,\lit1 again in 
I l c a t h  c. II. I?., 197 PI'. C., 341, ~vlicre the Jefendant il sisted that  the 
testimony of a certain witness to the effect that an enginr of the defend- 
ant was throwing sparks the night before the plaintiff's property was 
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h u r i ~ e d  n a s  i~lcompetent ,  i t  is  said : "The position of the defe~ldai i t  up011 
this  point n o u l d  be sound and effectire if the record did liot tlisclose 
t h a t  the  same e11gi11e n as in\  011 etl." 

T h e  position of the appellants t h a t  since only three engines n c r r  ill 
the  vicinity of tlie burncd buildings a t  the t ime tlic firc origi~intetl ,  
namely, the enqine of tlirongh freight  t ra in  Xo.  217. t h e  e n g i ~ ~ c '  of the 
through pnsvi1gc.r t ra in Ko.  42, mid the shiftinq e n r i n e  No.  1'32, and 
since tlie e ~ i d s n c e  exclutleq the c ~ ~ g i n e  of t ra in  No. 217 a n d  the engine 
of trail1 lTo.  42 as  the  sngine tha t  yet out the fire, i t  i~ecessarily fol lons 
t h a t  tlie sllifti11,rr e i ~ g i n e  x-o. IS2 ~ e t  out  the fire. T h i s  n-oultl be !rue if 
i t  be COII(~C(I(P(I  tha t  t l i ~  fire was sct out b r  a n  cnginc, but thiq fact  is 
denicd. Hence, it  became nccescary f o r  the plaintiffs to sstnblish that  
the firc o r i g i ~ ~ a t c d  f r o m  a n  c q $ ~ l e  of t h e  dcfeiidaiit Iwforc rlwy could 
ideiitify nhicl l  engine by clinlination. T h e  c:,se n.as onr  fo r  the t n c l ~ c ,  
mid t h y ,  u ~ ~ t l e r  n charge to n h i c h  there n a s  no exception, h a w  allyncred 
the  t l c t c l m i ~ ~ n t i \ e  issue i n  f a l o r  of the d e f e ~ ~ t l a ~ ~ t s .  T e  fii~tl  

S o  crror .  

I L i R R T  I3ROTT'K v. A T I A X T I C  COAST LISE ILAIT~ROAD CORIPAST ET A I .  

(Filed 20 1\I:lrcl1, 1036.) 

1. Railroad bConlplaint held to allege negligence of railroad as 
concurrent cause of accident at crossing. 

The complaint in this action is l ~ c l d  to nllcge 11e:ligence on the part of 
defendant railrond company and the olvner of the car in whicl~ plaintiff 
was riding as  a guest, which jointly caused the accident nt a gradc cross- 
ing in which 11laintiff \\-as injurccl, and defendant railroad's demurrer, 
interl~osrd on the ground that  the negligrnee of the on-ner as  alleged 
insulntctl the alleyed negligence of the railroad as  a ~ r o s i m n t e  came or 
one of the prosinlate causes of the injury, should have bcen orcrruled. 

2. Anton~obiles C j: Torts B a-Guest in car mny recover of driver 
and third person for injuries resulting from their concurrent neg- 
ligence. 

A perwn riding in an automobile, the drirer of nllich is not his agent 
or servant, nor under llis control, and who is injured by the joint or 
combined neclisencc of n third person and the driver, may rccorcr of 
either or both, uyo11 prol?cr allezntions, for the injuries thus inflicted 
through such corieurring neqligence. 

APPEAL by plaintiff f rom Sv2ul1, J. ,  a t  J a n u a r y  Term, 1935, of 
Tv.1~ KE. 

Civil action to recover damages f o r  alleged negligent in jury .  



58 IS THE SUPREME COURT. [208 

The complaint alleges : 
1. That  011 8 March, 1934, plaintiff ITas a guest in all automobile 

owlied by Joe Brown and operated at the time by Mat hew K o r n ~ g a y ,  
~vliich collided nit11 a train of the Atlantic Coast Line Railroad Com- 
pany in tlie town of Garland, Sampson County, viliere I I igh~vay No. 23 
croses  the track of the defendant railroad, and resulted in great in jury  
to the plaintiff. 

2. That  S. L. Long and J. A. King 11-ere, respectirely, conductor and 
engineer ill charge of defendant's train. 

3. That  the crossing was a dangerous one by reason of obstructions 
on the right of way, etc. 

4. That  defe~idants permitted the train to block the l i i g h ~ a y  in such 
manncr and for such ail uilreasonable length of time as to create a 
dangerous obstruction, etc., and failed to take any precautions or to warn 
t rnre l tw upon tlie highway of such dangers. 

5 .  That  the defendant Joe  Brown was negligent i n  that  his automo- 
bile at tlie time of the collision was in bad condition, tlefcctiw brakes, 
ctc., and v a s  being driven in a careless anll lleedless nmnlier, so as to 
endanger the lives of perso~is r i t l i~lg i11 said automobile. 

6. That  the ~lcgligence of each of tlie defcntlants continuctl up  to the 
time of tlie collisioli and concurred as a prosimate cause ill producing 
plaintiff's injury. 

Wliwefore, plaintiff prays, etc. 
Deniurrer interposed by tlie -1tlantic Coast Line, S .  1,. Loqg, ant1 

J. A. I h g  011 the ground that  tlie complailit does not state facts suffi- 
cient to co~istitute a cause of action against said d e f e ~ i ~ a n t e ,  or any of 
them. Demurrer sustained. Plaintiff appeals. 

l<eiznefh C .  B o y a l l ,  R o b e r t  A. H o t - i s ,  and  P a u l  B. E d m u m l s o n  for 
p l a i n t i f .  

l ' h o n ~ a s  11'. Dav i s ,  I-. E. P h e l p s ,  D i c k i ~ z s o i ~  & B l a n d ,  and  11'. 11. R. 
G'uion for de f endan t s .  

STACY, C. J. The theory of the demurrer ant1 the court's ru l i~ lg  is, 
that tlic negligence allcged against the onlicr of the autolnobile, e x  IlcLes- 
s z ta f s ,  insulates the negligeilce of tlie den~urr ing  defentl~nts a s  a proxi- 
mate cause or one of the prosinlate cause3 of plaintiff's r Georgc 
c. R, R., 207 S. C., 457; Bal l inger  L ~ .  T h o m a s ,  193  S. C., 517, 14". E., 
761. The conclusioii is a no11 s e y u l f u r  on thc allegations of the corn- 
plaint. l i e l l c r  2.. R. I?., 205 S. C., 260, 171 S. E., 73;  C r u / i  il 1.. l?. I;., 
204 S. C., 25, 167 S. E., 479;  Salzders v. R. R., 201 S. C'.. 672, 161 
S. E., 320; Goclfrey c. C o a c l ~  C'o., 201 X. C., 264, 150 S .  E., 412; C a m p -  
bell c. R. R., 201 S. C., 102, 159 S. E., 27;  Ballinger v. l ' homas ,  supra ;  
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B a n e s  2'.  U f i l i f i e s  CO., 1 9 1  N .  C., 13, 1 3 1  S. E . ,  403; White c. R e a l t y  
C'o., IS2 3. C., .536, 109 S. E.. 564;  Dzrffy 1,. R. R., 144  N. C., 26, .56 
S. E. ,  557;  25 R. ('. L., 1292;  90 A. L. R., 631. 

I t  is ne l l  settled by the decisions here and e1sc~vhn.e t h a t  one n h o  is 
r iding i n  a n  automobile, t h e  d r i ~ e r  of xh ic l l  is not h i s  agent or s r r r a n t ,  
nor  under  h i s  control, ant1 v l io  is  injured by  the  joint o r  coinbinccl 
negligence of a th i rd  person and  thc  driver, m a y  recover of eithcr or 
both, upon proper  allegations, fo r  the ill juries thus  inflicted through 
snch concurr ing ncglipcnce. B a n ~ s  1 ' .  17t i l i f ies  Co. ,  s u p r a ;  TT'hife z>. 
I j ea l l y  C'o., s u p r a ;  TT'ood 2 % .  P u b l ~ ( -  S e r c i ~ e  Corp . ,  1 7 4  N .  C., 697. 94 
S. E., -259; P t r c e y  c. R. R., 181 1. C., 137, 106 S .  E., 152; Baqwe l l  1 ) .  

R. R . ,  16; S. C., 611, 83 S .  E., 514;  I T f l r f o l ~  I ! .  T r l .  Co.,  111 S. C., 455, 
54 S. E., 899;  C ' a r f e r v i l l ~  7.. Pooli, 129 I l l ,  152, 1 6  ,\m. S t .  Rep.. 249, 
and  note. 

Tlle ru lc  is stated in  J I a f f h e w c  v. Delawnrr  1,. iC 17'. E. Co., 56 N. J. 
L., 34, 2 i  Atl., 919, 22 L. R. Ll., 261. hp X a g i e ,  J., as follows: "If t n o  
or rnore persons o n c  t o  anothcr  the same duty, and by their  common 
neglect of t h a t  d u t y  he is  injureti, cioubtl(~ss the tort is joint, and  upon 
nell-settled principles each, any,  or all  of the tori-fca\ors m a y  bc held. 
B u t  \ ~ l l e n  each of two or rnore per\ons owes to  another  a separate  du ty  
which each ~ ~ r o n g f u l l y  neglects to perform, tlicn although t l ~ c  duties 
n e r e  ilirerse ant1 clisconnccted and  t h e  negligence of each n a s  nitliout 
concert, if such sereral  n ~ g l e c t s  coiicurred and  uni ted togetller i n  rausing . . 
injury, the  tor t  is equally joint and  t h e  toi-f- fcasors a r c  bubject to joint 
and  several liability." 

T h e  a l l~ga t io l l s  of tllc prcscnt complnilit, properly interprctcti, seem 
t o  br ing  the  case within this principle. 

Rererscd. 

J O H K  H. Hd1.1,. ADAIIXI~TRATOR OF B. 1,. BANKS, DECEASFD, r. GURSET P. 
HOOD, C ( O ~ * I ~ Z I I S ~ I O A E R  OF BASKS. EX. REL. SAVIXGS BANI< A S D  T R U S T  
COi\IPAKT O F  14;LIZABIXH CITY,  N. C., h I d U n  I<. BASICS, ET AL. 

(Filed 20 March, 1935.) 

1. Limitation of Actions A b- 
A cause of action against the guarantor on a note accrues upon the 

mnturity of the note and the failure of the maker to pay same according 
to its tenor. C. S., 403. 

2. Limitation of Actions C a-Involuntary payment of note by applica- 
tion of fnnds of maker in hands of payee to note does not affect 
running of statute in faror of guarantor on note. 

The liquidating agent of a bank wrongfully applied the deposit of an 
administrator to the payment of a note in the bank's favor executed by 
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the administrator for the estate. Thereafter, tlie application of the 
deposit was set aside, and the liquidating agent prayed judgment on the 
note against the maker and  the guarantor of payment thereon. The 
guarantor of payment pleaded the three-year statute of limitations, C. S., 
411 ( I ) ,  more than tlirre years having elapsed from the maturity of the 
note. Held:  The action against the guarantor was barred, there having 
been no voluntary payment of the note. 

APPEAL by the defendant Maud K. Banks from C'ranmer, J., a t  
Ja11uni.y Term, 1935, of PASQ~OTASI;.  Reversed. 

Tlie defendant Gurney P. Hood, Commissioner of Banks, ex rel. 
Savings Bank and Trust Company of Elizabeth City, Y. C., which is 
now ilk his hands for liquidation because of i ts  insolvency, has in  his  
possession as  an asset of said Savings Bank and Trust  Company a note 
nhich is  in words and figures as follows: 

"$2,000.00. ELI~ABETH CITY, N. C., 5 December, 1030. 
"Witllout grace, on 3 February, next after date, I promise to pay to  

the order of Savings Bank and Trust  Company of Elizabeth City, N. C., 
two tliousand dollars, a t  Savings Bank and Trust  Company. 

"No. 89778-Due 3 Feb. JOHY H. HALL, 
Administrator of L!. L. Banks." 

On the back of said note appear the following endorsements: 

'(Payment guaranteed. Protest, demand, and notice of nonpayment 
waived. MAUD KRA~IER BASKS." 

"Pay to tlie order of John  H. Hall ,  adiilinistrator of B.  L. Banks, 
~ri t l iout  recourse on us. SAYIXGS BANK A K D  TRUST COAIPASY, 

By A. G. S A ~ L L ,  Liq. Agt." 

This note was executed by John  11. Hall as administrator of 13. L. 
Banks and endorsed by Naud  Ii. Banks, ill 1.eaend of a note for a like 
amount, wliich was executed by B. L. Banks and endorsed by Maud I<. 
Banks, and m s  o ~ r n e d  by the Savings Bank and Trust  (lompany at the 
dent11 of B.  L. Banks, on 2 October, 1930. 

After the said note came into the possession of tlle .Sort11 Carolina 
Corporation Comn~ission, the predecessor oE the defendant Gurney P. 
Rood. Cornmissioncr of Banks, upon the insolrency of tlic Snringa Bank 
and Trust Company of Elizabeth City, S. ('., -1. G. Snmll, liquitlati~ig 
agent, cllarged the amount of said note to tlle account of the plaintiff, 
nlnrkctl the note paid, and tcndcred the sanle to tlie plai~itifl', nit11 his 
endorsement as now appears on the note. The> plaintiff declined to accept 
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the note, contending that  the liquidating agent had no right, legal or 
equitable, to charge the sanic to his account. On 6 October, 1931, the 
plaintiff instituted this action for an  order of the court dirrcting the 
defendant Gurney P .  Hood, Commissioner of Banks, to reqtore to his 
credit on his books the amount n-hich had been wrongfully applicd by 
the liquidating agent as a payment of the note. 

On I1 May, 1934, pursuant to an order made in this action, on tlie 
motion of thc defendant Gurney P. Hood, Commissioner of Ba~ilrs, sum- 
mons was issued against the tlefentlant X a u d  K. Banks, nlio n a s  
thereby made a party to the action. Thereafter judgment Tvns rendered 
at May Tenn,  1934, directing the dcfenrlant Gurney P. Hood, Commis- 
sioner of Banks, to  restore to the credit of the plaintiff or1 his hook.; the 
amount which had been wrongfully applied by the liquidating agent in 
payment of said note. 

I n  his answer to the complaint in this action the defendant Gurney 
P. Hood, Commissioner of Banks, prays judgment, in the event the 
court should direct him to restore to  plaintiff's credit the amount applied 
by the liquidating agent to the payment of said note, that he recorer of 
the plaintiff as maker and of the defendant as guarantor on said note 
the sum of two thousand dollars and interest. 

I n  her answer to the complaint, in defense of the cross-action alleged 
in the answer of Gurney P. Hood, Commissioner of Banks, agaii~st  her, 
the defendant &laud I<. Banks, among other things, says: 

"lC5. That  the cause of action, if any, nhich the defendant Gurney 1'. 
Hood, Comlnissioner of Banks, e x  r e / .  Sayings Bank and Trust Com- 
pany of Elizabeth City, S. C., may hare  had against this defeidant, 
accrued more than three years prior to the issuing of summons in this 
action against her, and she pleads this lapse of time in bar of ally 
recovery by the said Gurncy P. Hood, Commissioner of Banks, of her 
in this action." 

0 1 1  the foregoing facts, ~vllich appear in the statement of facts agreed 
bg the parties to tlie con t ro~r r sy  with respect to said note, the court n n s  
of opinion that  the cause of action of the defendant Gunlcy P. IIood, 
Cominissioner of Banks, against t l ~ e  deferidant Nautl K. Banks is ~ o t  
barred by the three-year statute of limitations, and tlierenpon rtnderetl 
j u t lgn i~ l~ t  that  tlie defendant G u n ~ c ~ y  P. IIood, Comniissiol~er of Uanlrs, 
c,r r e / .  Sayings Bank and Trust  Company, recorcr of the defendant 
Mxud I<. Banks the sum of t n o  thousand dollars, nit11 interest thereon 
from 3 February, 1931. 

Fro111 said judgment the tlefendal~t J h u d  K. Baliks appealed to the 
S u p c m e  Court. 

T h o n z p s m  d TT'ilson J O T  G u r ~ z e y  P. H o o d ,  C'ornmissioner. 
1T'orfh d H o m e r  for J l a u d  K.  Banks. 
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CONNOR, J. T h e  cause of action on the  note invo1vt.d i n  th i s  action 
accrued on 3 February,  1931. 

Th13 statute  of limitations began t o  r u n  at t h a t  date  against  the holder 
and  i n  favor  of both the maker  and  the  guaran tor  of ihe  note. C. S., 
405;  Trust Co ,  v. Cl i f ton ,  203 N .  C., 483, 166 S. E., 334. 

S o  voluntary payment  has  been made  on the  note since the cause of 
action accrued by ei ther  the  maker  o r  t h e  guarantor .  T h e  wrongful  
applieation by t h e  l iquidat ing agent of the  Corporat ion Commission of 
the sum of $2,000, which he charged to the account of t h e  maker, was  
not a voluntary payment  of the  note, and  did not s t q  the  running  of 
the s tatute  of limitations. See Bank ?;. King, 1 6 4  S. C ! . ,  303, 80 S. E., 
252. T h e  s tatute  of l imitat ions continued to r u n  against the  holder a n d  
ill favor  of tlic guaran tor  of the  note, un t i l  the  issuing of summons i n  
this  action against the guaran tor  on 11 RIa,y, 1934. 

M o r e  t h a n  three years  h a r i n g  elapsed f r o m  the  dz.te t h e  cause of 
action i n  th i s  note accrued t o  the  da te  of the  commencement of th i s  
action, t h e  action i s  barred. C.  S., 441 (1). See  Trust Co. v. Cli f ton,  
supra, 

T h w e  was e r ror  i n  the  judgment of the  Superior  Cour t  i n  this  action. 
T h e  judgment is  

Reversed. 

MRS. W. W. CALI, POINDEXTER, WIDOW OF W. TV. CALL, v. WILMA 
CALL, SIR'A CALL, ASD WALTER CALL, JR., HEIRS AT LAW OF W. W. 
CSLL. 

(Filed 20 March, 1935.) 

1. Appeal and Error F b- 
Where there a r e  no findings of fact or request therefor, the Supreme 

Court, on appeal, will not attempt to ascertain the material facts from 
conflicting affidavits, upon a sole exception to the judgment. 

2. Appeal and Error J d- 
The burden is on appellant to show error, the presumption being 

against him. 
3. Dower C a-Creditors of estate objecting to allotment of dower on 

the grounds that allotment is excessive must pursue remedy in apt 
time. 

While creditors of an estate may be permitted to contest the widow's 
allotment of dower in proper instances upon the grouid that  the allot- 
ment is escessive, they must pursue their remedy in apt time by excepting 
to the report of the jury, and their motion to be made parties in order 
to contest the allotment of tlorwr, made in this case almost three months 
after approval by the court of the clerk's confirmation of' the jury's report, 
is held too late. 
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4. Dower C c- 
Ordinarily, the court, before \\hie11 esccptions to the report of the jury 

in the allotment of dower is Iieartl, is the sole judge whethcr a reassign- 
ment or successive rrassiqnments shall he made. 

_ ~ P P E A L  by nlorarits from Oglesby,  J., at  Fal l  Term, 193-1, of ~ ~ ' I L K E ~ .  

Affirmed. 
This is a motion in the cause loclgcd before the clerlr of the Superior 

Court of Wilkes County by A h .  T. J. Call and R. G. Call, creditors of 
TIr. XT. Call, deceased, to hare  thernselres made parties defei~tlant in a 
proceeding instituted by Mrs. TV. TIT. Call Poindexter, widow of W. IT. 
Call, agalust tlic heirs at l a r ~  of said IT. ITT. Call for the a l lo tn~ei~t  of lier 
dower under C. S., -1105, et seg. The clerk denied the motion anid the 
movarits excepted and appealed to the Superior Court. The ju(1gment 
of the cltlrk n-as affirmed by the judge lioltling the courts of the district, 
and the nlorants appealed to tlie Supreme Court, asciglling error. 

Holcie & llowie for appellants.  
C'kas.  G. Gi lreaih  and B u r k e  & B u r k e  for uppellce.  

S c w ~ s c r r ,  J. The only asrigilmcmt of rrror in the record is "that his 
Honor erred in confirming the judgment of the clerk of the Superior 
Court 01-erruling the morants' motion to hecomc parties tlefcntlai~t in tlic, 

We gather from the record that tlie grawmen of the i n o t i o ~ ~  is t l ~ t  
the mu\-ants are judgmeilt creditors of tlie deceased to the amount of 
$4.474. and the douer allotted was in escess of one-third in raluc of tlle 
property of nllicli tlie deceased died seized a i d  possessed, and that the 
deceased was iusolvmt, and they are likely to suffer by reasoli of the 
exccss in ralue of the allotment. IIowerer, it  does not appear from thc 
record that they ever rques ted  a n y  findings of fact to this effect, either 
by the clcrk or, upon appeal, by the judge, and neither the clcrlr uor the 
judge foulid these facts, or any othcr facts. 

Where there is no finding of fact, an11 no request therefor. the Su- 
preme Court, upon appeal, I\ ill not attempt to ascertain the truth from 
conflicting affidal-its, :rnd the jutlgrrient u i l l  be affirmed, it b e i ~ ~ g  1)re- 
sumed correct r r~ t l i  the burden on appellant to show error. I I e t ~ d e r o c i ~ ~  
c. I Iardware  Co., 204 N .  C., 775. W e  hare  exanlined the record, how- 
ever, and find no re~ers ib le  error. 7'1/reaher c. l11tomaa, 170 S. C., 6rO; 
Cecil ?r. L u m b e r  Co., 197  S. C., 81. 

While under certain circumstances the court may permit creditors of 
a person who died seized a i d  possessed of lands to be nlade a party to 
the proceeding for dower arid contest the claim of the ~vitlon., such cred- 
itors must move in apt time. The remedy against ail excessive assign- 
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ment of ( loner  is  by exceptions to the  report of the jury,  ancl ordinari ly  
the  court  before nliicli such exceptions a r e  heard is the sole judge 
whctlier a rcnssignmcnt o r  successire reassignments shall be made. 
S f i n c r  1 % .  ( ' a [ (  l l lorn ,  20 S. C., 640 ; TT7c~lfare r .  TT'clfarc, 1 0 s  N. C., 272. 

T h i s  lxocceding was instituted on 1 2  X a y ,  1933. Tl ie  jury made  
thcir  iScport :rllotting ( loner  ou 19 May,  1933, and,  a f te r  i t  had lain i n  
his  office more tllan 30 days, the clerk coiifirmcd the report  on 20 J u n e ,  
1033. Tlie resident judge of t h e  district approred tlie clerk's coilfirma- 
ti011 on 2 2  Juiic, 1938. Tlie moral i ts  (lit1 i ~ o t  give notice of tlieir pur-  
pose to lodge tlieir motion to Le made  par t im unt i l  l s  September, 1933. 
I t  ~voulcl seem t h a t  this motiou came too late. 

Tlic judgment  of the Superior  Court  coilfirming thc , udgment of the  
clerk t leq-ing tlie m o t i o ~ i  of tlic il lorants to be lilade p:lrties defendant 
in tlie proceeding is  

Ilffi~,med. 

D. L. JIATBERRT v. GEORGE A. GRIJISLET ET AL. 

(Filed 20 March, 1038.) 

Deeds and Conveyances C c-Rule in Shelley's case held applicable to 
deed in this case. 
.1 deed "to 11. and her children," with zr:~ntinq clause "to 31, her heirs 

an11 assigns," and 11abc11d l~n t  "to hare and to hold . . . to JI., her heirs, 
anll assigns," i s  held to convey no estate to the cliildren of 11. in esse at 
tht. time of the esecution of the deed, tlie nord "children" appearing only 
in the l~reniises, and tlie intent of the grai~tor as  ~ n t l ~ c r e t l  from the ~ l i o l e  
instrument being to convey the estate to ;\I. in fcc. 

APPEAL by plaintiff f r o m  Oglesby,  J., a t  August  Term,  1934, of 
YADI~IN. 

C i r i l  action to restrain foreclosure under  deed of t rus t  on ground t h a t  - 
plaintiff 's n a r d s  h a r e  a n  in te rmt  i n  the  lands sought to be sold. 

T h e  facts  a r e  these:  
1. O n  9 September, 1925, a deed for  the  land i n  question  as made, 

according t o  the  premises, "to S o n n i e  A. U a y b e r r y  and her  cliiltlrcn," 
while i n  tlie g ran t ing  clause the property is conreyed "to said Konnie A. 
Mayberry, ller heirs  and  assigns," and tlie h a b e n d u r n  is  "To h a r e  ancl to  
hold . . . to  t h e  said K o n n i e  ,I. Mayberry, her  lieirs a n d  assigns," 
etc. 

2. Plaintiff 's wards  a r e  cliildren of Konnie A. M a y l ~ e r r y  and  were 
in esse a t  the time of the eseeution and   deli^ e ry  of said deed. 

3. O n  20 Apri l ,  1929, Soi l l l ie  *I. Mayberry and her  husband executed 
deed of t rust  on said land, wit11 ful l  C O T  ellants of ~ r a r r a n t y ,  to George 
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A. G r i n ~ s l e ~ ,  trustee, to secure a loan of $1,000 f rom the Securi ty  L i fe  
and T r u s t  Company.  

4. Plaintiff seelrs to  restrain sale or foreelowre under  saitl dtwl  of 
t rust  on the  ground that  h i s  n a r d s  a re  ovners ,  as  teliaiits i n  corninoil 
v i t h  their  mother, of saitl land. 

F r o m  juclgnlent dissolving the temporary restraining order and hold- 
ing the deed of 9 Scptembcr, 1925, to  couvey no iliterest i n  said land to 
plaintiff's wards, plaintiff appeals, a s s i g n i ~ ~ g  errors. 

Tt'. X .  Al7cn for  p la in t i f f .  
L l c a l o a  E .  V a l 1  a n d  E a r l  C. Janzcs for  de f endan t s .  

STACY, C. J .  Plaint i f f ' s  action is  qrounded on the principle, settled 
by numerous clecisioas, tha t  a c o n r e - a ~ i c e  or  devise to  "Soiinie  and her  
cliilclren" w s t s  i n  lTonnie and her  childrcn then l i ~  ing, inc lu~l ing  a n y  
in v e n f ? e  sa m e r e ,  as tenants  i n  common, the precent estate conre,ved or  
devised. T a t e  c. A m o s ,  197 K. C.. 159, 117 S. E., POD; C u n n l ? z q h a m  c.  
I l 7 i i i . I h ~ i c ~ f u t ~ ,  106 S. C., 779, 147 S. I<., 2 9 4 ;  Xnoli d e n  v.  Snotcdcn, 187 
S. C., 530, 12" E . ,  300 ;  Rrn?) l i r i /  7.. L:u/ f s ,  IS4  S. C'., '33, 113 S. E ,  
439 ; C u l l e n s  1.. C'ullrns,  161 N. C'., 341, 77 S .  E., 228. 

T l ~ c  i!Lit,iitinntq, on t h t  o t l ~ c r  11a11d. sag the tloctriiie :rmiou11ce11 in 
B o y d  I>. ( ' a m p b e l l ,  1 0 2  N. C'., 398, 333 S. E. ,  121, 7 ' 1 ~ ~ l i l e f t  1 . .  1 T ' l i l 1 n ~ ~ c ,  
149 _\T. C,, 304, 63 8.  E., 79, and others to the effect t l ~ a t  the "iutcrlt as 
gathcretl f r o m  the  four  corners of the instrument" is to  p o ~ c r l i ,  pre- 
clutlcs the  application of the principle invoked by  plaintiff, because t h e  
deed i n  question, takcu i n  i ts  e n t ~ r r t y ,  clcarly escludei the chiltlren of 
the g ran tee  as  partakers  nit11 their  niother i n  the  cztate convcyetl. T h e  
"childre~i" aplwar only i n  the  premises, xllile tlie operative norils of 
con\eyarrce, a s  contained ill t h e  g ran t ing  vlause, a l e  '(to s:ritl S o i ~ n i e  A. 
Mayberry, her  heir.; ant1 assigns." S R. C. I,.. 036 and  1046. T h i s  was 
tlie view of the  t r i a l  court, niid >ye agrce n it11 his t le i~i i ioi~.  

Affirnled. 

(Filed 20 JIarcli, 1936.) 

I3anks and Banlung H a- 
Judgment in this case clismissing an appeal from the levy of the statu- 

tory liability on bank stock for laches or bccnuse not taliell in apt time 
fo r  that nineteeu or twenty months had elapsed since the assessment, is 
affirmed. N. C. Cucle, 21s ( c ) .  
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APPEAL by C. TIT. Olirer from B a r n h i l l ,  J., at Octobel Term, 1934, of 
WAYXE. 

Motion to dismiss appeal from levy of stock assessment. 
T h e  facts are these : 
1. On 9 January ,  1933, the Commissioner of Banks, under authority 

of C. S., 218 ( c ) ,  levied a stock :tssessment against the stockholders of 
the Citizens Bank of hIount Olire, X. C., including, among others, an  
asscss~lient of $SO0 against C. TV. Oliver, who appeared upon the books 
of tlle bank as tlie owner of eight shares of its capital stcck. 

2. The assessment was docketed in the ckrk's office, Wayne Superior 
Court, 11 January ,  1933. 

3. C'. W. Ol iwr  had actual kno~rledge of this assessment in February, 
1933. 

4. Xotice of appeal was filed 31 ,Iugust, 1934. 
5. Motion to dismiss the appeal for laches, or because not taken in apt  

time, Tvas heard and allowed solely upon the procedural ground, without 
considwing the question sought to be raised by the appral, from which 
ruling this appeal is prosecuted. 

L a n y s t o n ,  A l l e n  CE T a y l o r  for appe l lan t .  
K e n n e t h  C .  Royal1  a n d  R o b e r t  A. Hovis for  appel lee .  

STACY, C. J. Section 13, chapter 113, Public Laws 1927, pro~i t les  for 
summary assessment of liability of stockholders i n  insolvent banks, C o r p .  
C o w .  .r:. X u r p h e y ,  197 N .  C., 42, 147 S. E., 667 ;  and further : "Any 
stockholder may appeal to the Superior Court from tlie l e ~ y  of assess- 
ment." S o  time is designated in tlie statute for taking tlie appeal. 
Hence, we must proceed by analogy to the practice in  other like cases so 
as to effectuate the purpose and intent of the law. 3. v. Carrol l ,  194 
I\'. C., 37, 138 S .  E., 339. 

Vhether  i t  ~ v a s  the intention of the General Assembly that  the rules 
g o r ~ r n i i ~ g  appeals from justices' courts should apply to appeals from 
such assessments need not be decided on the present record. H i g d o n  v. 
Light Co., 207 K. C., 39, 175 S.  E. ,  710. '(Where mi appenl is cs- 
lwessly or iniplieclly g iwn,  tlie courts may look to other gencral statutes 
regulating appeals in analogous cases arid give them sucl~ application as 
the particular case and the language of the statute may warrant, lrecp- 
i l ~ g  in view alvays the intention of the Lc~gis1ature"-1l7a7Xe1-, J., in 
Cook  L'. Trickers, 141 N. C., 101, 53 S .  E., 740. 

That tlle appeal sliould be taken "within a reasonable time" is all tlie 
appellant could claim. B l a i r  2'. CoaXley ,  136 N. C., 405, 48 S. E., SO& 
TVe agree n,itli tlie trial court that  a delay of nineteen or tnenty nlonths 
is too long. 

Mirmed.  
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J .  11. FERGUSOS m .\L. v. C : .  D. FEIIGUSOS. 

(Filed 20 March, 1933.) 

Deeds and Conrepnres C f-\Terclict that grantee had not breached condi- 
tion precedent held doterminative of grantors' present right to can- 
cellation. 

The grantors brought action to cancel deed dclivercd to the clerk of the 
court in escrow, delivery to defendant grantee being conditioned upon 
tlefendant's rliailitenancc and care of the grantors during the term of their 
natural lircs. U~mn s h a r ~ l y  conflicting evidence the jury found that  
defend:ult I ~ a d  not hreached the condition.; of the deed. I lc ld:  By forcc 
of the jur j ' s  rerdict,  lain in tiffs are  not presently entitled to cancrllation of 
tlle deed, and rlefendant's ultimate rizht to the land, conditioned upon his 
continued performance, is not ill issue. 

SCIIEACK, J.. took no part in the co~isitlcration or decision of this case. 

~ P E Y L  by plaintiffs f r o m  1~'arl ick ,  J., a t  ~ l u g u s t  Term, 1034, of 
TAL CE T. 

Civil action t o  cancel deed and  t o  remore same as  cloud on  plaintiffs' 
title. 

A11 nnclc, desirous of pro1 iding for  himself arid his n i f e  dur ing  their  
old ape, 1n:tlics a deed for  50 acres of 1:rnd to h i s  nephew i n  coiisidera- 
tion of "rare, n la i l i t e~ la lm~,  and  s u p l ~ o r t  fo r  tlic r c m a i l ~ d e r  of our  i ~ a t u r a l  
l i rcs  and f o r  a decent burial  of each," m d  tlelirers the samr  i n  escroxv 
to tlw clerk of the  Superior  Cour t  '(to be held by the  r l w k  of tlie w u r t  
a n d  to be  deli^ ered by h i m  to thc, said G. D .  Fergusoli f o l l o n i ~ l p  the 
death of J .  X. Ferguqoil and his  n i fe ,  on his l m x i n g  to the s:rti\faction 
of tllc vourt tha t  lle has  complied ~ r i t h  the terms of said tlec~tl." 

Up011 allcgntioll axid denial of no del i rery and  breach of the coridition 
i n  said deed "to support  and  maintain the  l ~ a r t i c s  of the first part," tlie 
ju ry  re tu r~ ie t l  the following rerdict  : 
"1. f as there a n  actual  d e l i ~ e r y  of tlie deed, as  set out i n  the plead- 

~iigq, f r o m  tlie plaint i f fs  to tlie defciitla~lt,  ni t l iout  c~ontlitions! L h w e r :  
'So . '  

"2. K a s  the deed f r o m  the plaintiffs to t h e  dcfenda~i t  delivered to 
F r e d  Proffitt, clcrk of the Supcrior  Court  of P a l m y  County, to be held 
by h i m  ill escron if and un t i l  tlle conditions set out therein n e r e  met by 
the defciida~it,  am1 n e r e  iuch conclitio~is set out therein conditions prece- 
dent to  the  actual  res t ing  of t h ~  t i t l r  ill tlie defeil(lailt? A i ~ s w r :  'yes.' 

"3. D i d  the  tlefelldant G. D. Ferguson breach the conditions prcce- 
dent, and by said breach fa i l  to pcrforrri the contract set out i n  the deed 
held i n  e s c r o r  by tlie clcrk of tlie Superior  Court  of Yailcey C'ounty? 
A l l s \ ~ e r  : T o . '  " 
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Judgment  on the verdict t h a t  t h e  plaintifTs take nothing by their  pres- 
ent  action, and  t h a t  the defendant recover h i s  costs, f r o m  which the  
plaintiffs appeal,  assigning errors. 

Charles  I I u f c l ~ i ~ ~ ~  for p l a i n f i f .  
It'tztson & Foz t f s  for d e f e n d a n f .  

STACY, C. J. T h i s  is tlie same case tha t  v a s  before us  a t  the  S p r i n g  
Term, 1034, opinion filed 2 &lay, and reported in 206 3. C., 483, 1 7 4  
S. E., 304. 

Tlie real  purpose of the  action is  to  have t h e  deed i n  question sur-  
rendered u p  a i ~ d  canceled f o r  alleged breach of the  contlitions precedent 
to  vesting of title. Upon  sharp ly  conflicting ex-idenc? t h e  jury finds 
t h a t  the  defendant has  thus  f a r  complied n i t h  his  par t  of the contract.  
I I i s  continued performance, or n h e t h e r  he  will u l t i i n a t ~ l y  be entitled t o  
the land, is  not presently a t  issue. Craddock v, Barnes ,  142 N. C., 89, 
34 S .  E., 1003. T h e  verdict settles t h e  controrersy u p  to no\\.. W e  
h a r e  tliscorered no sufficient rra9on for  dis turbing the result. Hence, 
tlir w r d i c t  ant1 judgment will  be upheld. 

S o  error .  

SCIIEXCK, J . ,  took 110 par t  i n  t h e  consideration or decision of this case. 

STATE r. YANDER GLOVER an-D HOUSTOS JIcSIILLAN. 

(Filed 30 March, 1935.) 

1. Criminal Law L o 
H e l d :  Neither eridenee admitted orer defendants' objection nor evi- 

dtt~ice escluded 011 objection by the State was of sufficient probatire ralue 
to affect the n r d i c t  of the jury, and held further,  there was iio error 
either i n  tlie admission or esclusion of e~idence.  

2. Homicide G c- 
Evidence of defendnnts' guilt of murder in the first degree in killinq 

dccenscd while attempting to rob him held sufficient to be submitted to 
the jury. C. S., 4200. 

3. Criminal Law B a- 
Defendants' l~leas of mental irresponsibilit~, one based upon mental 

incapacity and the other upon drunlrenaess, held determined adversely to 
defendants by the wrdict  of the jury upon conflicting elidence. 

,IPIT.IL by defendants f r o m  C'ranmer, J., a t  June Term,  1931, of 
C~MBERLASD. 10 error. 
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This is a criminal action in ~ i h i c h  tlie defendants were conlicted of 
murder in tlle first d~gree .  

From judgmcnt tliat the defendants each suffer death by rncans of 
electrocution, as prescribed by statute, both defendants appealed to the 
S u ~ r e m e  Court, assigning as errors in the trial the admission of eri-  
dence offered by tlie State orer  objections by defendants, the exclusion 
of widence offwed by defendants on objections by the State, and in- 
structioiis by tlie court to tlie jury, to nliich the defe~ldaiits duly 
excepted. 

Atiornpy-General Brzcminitf and dss i s fan t  Aftorney-General Seawell 
for t h e  S t a f e .  

Gilbert A.  Shaw and IV. Louis El l is ,  Jr., for d ~ f c n d a n f s .  

COXNOR, J. -1 careful examination of tlie assignments of error ap- 
pearing in the record in this appeal fails to disclose any error in the trial 
of this action, for TI-liich either of the defendants is ciltitled to a new 
trial. Seit l ier  the evidc11c.e admitted over the objection of the defend- 
ants nor tlie evidence excluded on the objection of the State was of 
sufficient probative value to affect tllc verdict of the jury. There was 
110 error in the admission or exclusion of this evidence, or in the iristruc- 
tion of the court to tlie jury to vhich  the defendants excepted. Xeither 
of tlle assignments of error requires discussion. 

,111 the evidence a t  the tr ial  of this action shows that  tlie deceased, 
Robert Williams, was murdered in his home, in a suburb of the city of 
Fayetterille, N. C., on Saturday night, 10 April,  1934, a t  about 10 
o'clock, and tliat the murder was committed in the perpetration of a 
felony, to wit, robbery. The homicide vas,  therefore, murder in the 
first degree, as defined by statute. C. S., 4200. 

,111 the evidence further shows that  both the defendants were present 
in tlie home of the deceased a t  the time of the murder, and that the 
defendants and the deceased were the only persons present. The eri- 
tlcnce for the State shows that  tlie defendants nent  to the home of the 
deceased early Saturday night for the purpose of robbing lliin of hls 
inoncy, and that in accomplisliing that  purpose they killed him. One 
of thc defendants cut the throat of Robert Kil l iams ~ i t l i  a knife aud 
tlic other struck him on the forehead with a bottle. 

After they were arrested, each defendant made a voluntary confession 
to the chief of police of the city of Fayetteville, nhich  tended to sliow 
that  the other defendant committed the murder. There was evidence 
tending to corroborate each confession, and to coiitradict so much of 
tach confession as tended to exculpate the defendant n h o  made the 
confession. 
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There  was evidence tending to show tha t  the  defendant  Houston 
McMillan did not h a r e  sufficient mental  capaci ty a t  -he t ime  of the  
murder  to  be cr iminal ly responsible f o r  his  act,  and  t h z t  the  defendant 
Vandcr  Glover was so drunk  t h a t  he did not know whrit h e  was doing 
a t  the  t ime of the murder .  T h e r e  was evidence t o  the  contrary. T h i s  
conf l i~ t ing  evidence was submitted to  the ju ry  under  inc,tructions which 
a r e  supported by  applicable decisions of this  Court .  T h s  defenses relied 
upon by the  defendants  v e r e  not sustained by the  jury. 

T h e  rerdict  tha t  each defendant  is gui l ty  of murder  in t h e  first degree 
is amply  supported by the evidence v h i c h  was submit ted to  the ju ry  
i n  a charge which is  f ree f rom error .  

T h e  judgment i s  affirmed. 
KO error .  

STATE r .  BOOKER T. TVATSON. 

(Filed 20 March, 1935.) 

1. Criminal Law L -When case on appeal is not served within time 
allowed the appeal must be dismissed on motion of Attorney-General. 

When a p l ~ l l n n t  in a criminal case fails to make out and serve his state- 
m ~ n t  of case on al)l~cal within tlie statutory time, no (stension of time 
being aslied or granted, he loses his right to do so, and the appeal must 
be dismissed on motion of the Attorney-General, but where the life of the 
prisoner is involved this will be done only after a n  nspection of the 
record for errors appearing upon its face. 

2. Same-Clerk of Superior Court should notify Attorney-General of 
appeal and of any extension of time for perfecting same. 

Where an appeal is taken in a criminal case and the esecution of the 
judgment stayed under C. S., 4G34, the clerk of the Superior Court is 
required to notify the Attorney-Geueral of the appeal, and, if the statu- 
tory time for perfecting the appeal is estended, he should notify him of 
such estension. 

3. Same--Where defendant fails to docket his appeal within time pre- 
scribed, clerk of Superior. Court should certify facts lo Attorney-Gen- 
eral. 

Where esecution is stayed in a criminal case under C. S., 4654, but the 
defendant fails to docket his appeal within the time prescribed by Rule 5 
of the Rules of Practice in the Supreme Court, the clerk of the Superior 
Court, in order that the Attorney-General may move tcl docket and dis- 
miss the appeal, should certify to him t h ~  day the court convened, the 
name of the prrsitling jndgf', the organization and action of the grand 
jury, the indictment in full, the impaneling and action 3f the trial jury, 
tlie judrment, the appeal entries, and the facts constituting abandonment 
of the appeal, or failure to prosecute it. 

~ IOTION by S t a t e  to  docket and  dismiss appeal.  
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Attorney-General  Seawel l  a n d  Assis tant  At torney-General  d i k e n  for 
f h e  S fa te .  

STACY, C. J. At  the August Criminal Term, 1934, S a s h  Superior 
Court, the defendant herein, Booker T .  Watson, was tried upon indict- 
ment charging him with the murder of one Hines 13. Williamq, nhich  
resulted in a conviction of murder in tlie first degree and scntence of 
death. Fronl the judgment thus entered, the defendant gave notice of 
appeal to the Suprerne Court. The clcrk certifies that nothing has been 
done towards perfecting the appeal. and the time for serring statement 
of case has expired. S. v. B r o w n ,  206 N. C., 747, 17.5 S. E., 116. N o  
bond was required, as  the defendant viss granted the pririlcge of ap- 
pealing in f o rma  pauperis.  S .  c. S f a f o r d ,  203 N .  C., 601, 166 S. E., 
734. 

The  prisoner, having failed to make out m d  serre stateiner~t of case 
on appeal within the statutory period, or the time extended (no exten- 
sion of time was asked or granted), has lost his right to prosecute the 
appeal, and the motion of the Attorney-Gcncral to docket and dismiss 
must be allowed. S. v. Johnson ,  205 N .  C., 610, 172 S .  E., 219. I t  is 
customary, liowerer, in capital eases, where the life of the prisoner is 
i n r o l ~ e d ,  to examine the record to see that no error appears upon its 
face. S. a.  Golds fon ,  201 X. C., 89. 1.58 S. E., 926. This we hare  done 
in tlie instant case ~ i t h o u t  discorering any error on the face of the 
record. S. c. I l a m l e t ,  206 K. C., 568, 174 S. E., 451. 

When an  appeal is  taken in a criminal prosecution and execution of 
the judgment stayed, as  prorided by C. S., 4654, i t  is  required of the 
clerk of the Superior Court that he notify the Attorney-General of the 
appeal, and, if the statutory time for perfecting the appeal has been 
extended, this fact should be brought to his attention. S. c. E f h e r i d g e ,  
207 K. C., 801. 

E r e n  though execution of the judgment is stayed, unless the tlefend- 
ant shall proceed further and docket the appeal n i th in  the t h e  pre- 
scribed by Rule 5 of the Rules of Practice in the Supreme Court, the 
clerk of the Superior Court wherein tlie case was tried slioultl certify 
the facts to the Attorney-General of the State, to  the end that he may 
move to docket and dismiss the appeal under Rule 1;. S. zs. IZookcr, 
207 X. C., 615; X. v. Lea, 203 S. C., 316, 166 S .  E., 292. This certifi- 
cate ought to sho~v :  1. The day on which the court convened. 2. The 
name of the judge n h o  presided. 3. Organizatiou and action of the 
grand jury. 4. The indictment (set out in full) .  5. The irnpaneli~ig 
and action of the petit jury. (The rerdict should be copied ipsissirr~zs 
verbis.)  6. The judgment. 7. .\ppeal entries. 8. Facts coiistituting 
abandonment of the appeal, or failure to prosecute it. 

Appeal dismissed. 
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w. R. ;\IcLAhIR ASD HIS WIFE. IDA 3IcLABII3, V. MOSROE JIcLdJIB ASD 

Hls WIFE, MAHALA RIcLABIR, CITIZENS BAKIi ASD TRUST COhI- 
PAR'T, ASD EZRA PARIiER, TRUSTEE. 

(Filed 20 March, 1035.) 

Mortgages H +Tenant in common paying half t h e  notes secured by 
deed of t rus t  hcld entitled to  have lands of cotenant sold first un- 
der  foreclosnre. 

The owners of land as tenants in common executed, with joinder 
of tlieik wires, a cleed of trust thereon. One of the tenants in  common 
lraid one-half the amount due on tlie notes securcd by the deed of trust 
ant1 brought suit to restrain foreclosure, joinin,g the othw tenant i11 com- 
111011 ant1 his wife as  defendnnts. Pending tlie action, tlie lands were 
partitioned between tlie tenants in common. Hcld:  Jud,:meiit entered in 
tllr action dissolving prior restraining orders entered in the cause a11d 
1)roviding that the trustee sliould sell tllc lantl of tlie defendant tenant in 
common before selling the land of plaintiff tenant who k:ad paid his gart 
of the notes, and that if i t  became Iiececsnry to sell p1:lintiK's lantl, 11lain- 
tiff sl~ould be subrognted to tlle rights of the ccstui in the judgment to 
t h t ~  extent his lmld \\-as subjected to the paxment of the judgment, is held 
without error, tlie right of tlie ces tu i  to have both tracts sold. if neces- 
sary to pay the notes, being recognized, and the equities of the tennnts in 
common beillg protectecl, and the judgment not being inconsistent with 
prior restraining orders entered in the cause. 

APPEAL by defendants ,lionroe XcLainb  and his  wife  f r o m  Bumhi l l ,  
J., a t  September-Octobcr Term,  1933, of JOHSSTON. -Iffirmed. 

Frorn judgmcnt  i n  this  action dissolving cer tain restraining orders 
issued f r o m  t ime to time, and  d i r t - v h ~ g  the sale by the (defendant E z r a  
P a r k e r ,  trustee, of the  lands described i n  a deed of t rus t  executed by t h e  
plaintiff IFT. R. McLarnb and  his  r i f e  and t h e  d e f m d a n t  Moilroc 
NcLanib  and his  wife to the  said trustee to  secure notes payable to  the  
defendant Citizens B a n k  and  T r u s t  Company, i n  accordance with in- 
structions contained in  said judgment, the defendants i\lonroe McLamb 
and h i s  wife  appealed to  the Supreme Court .  

F. B. Brooks f o r  plaiqztifs. 
Young d Young f o r  defendants. 

CONNOR, J. T h i s  action was begun i n  the Superior  Cour t  of J o h n -  
ston County on 1 6  December, 1929, to restrain a sale of tlie lands de- 
scribed i n  the  complaint by the defendant E z r a  Parker ,  trustee, under  
t h e  power of sale contained i n  a deed of t rust  executed by the  plaintiffs 
and  t h e  defendants  Monroe McLamb and  h i s  wife  t o  the  said trustee to  
secure the payment  of notes described i n  said deed of trust,  which a r e  
payable t o  the  defendant Citizens B a n k  and  Trus t  Company. 
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A\t  the  date  of tlie commencement of the action tlie lands dcccribed 
in the dectl of t rus t  were onncd  by the l~laint i f f  TI7. R. 3lcLanlb and  
the c1efcntI:nlt Monroe hlcalalrib. a5 tenallt. i n  coiiimon. T h e  ~ ~ o t c s  se- 
cured by tlle dcecl of t rust  x-ere eseeutetl by the said tenants  i n  cornillon 
and then- wixes, nl io  a r e  jointly and  s e ~  erally liable on said ~lotes .  Tlie 
plaintiffs 11a1 e paid one-half t h e  amount  due 011 said ~ i o t e s ;  the defend- 
an t s  h a r e  not palcl a n y  sum 011 said notes. Since the cornrne~icclnent of 
this action, tlie lauds cievribetl i n  the  deed of t rust  l m \ e  been tlnly p r -  
titioned betwee11 the tellants ill common, each non7 onning  his cllnrc ill 
said lands i n  severalty. D u r i n g  the  pendency of the act1011 jutlgrne~it 
n.as rendered tha t  the defenda~l t  C i t i ~ e n s  B a n k  and Truct  ( ' lmpany  
rwover  of the  1)laintiffs and  of tlic defendant Monroe McLamb a i ~ d  his  
u i fe ,  on the notes described ill thc. deed of t rust ,  tlie sum of $6,763.99, 
wltli iutercst thereon a t  the  ra te  of s i s  per cent per  a m u n l  i'roln 27 
p i  1 9  Restraining orders n t r e  issued i n  tlle action fro111 tlnnc to 
t lme restraining the  sale by the  trustee i n  the  deed of t r u i t  of the lands 
deeeribcd therein. 

T h e  action \\ as h m r d  by J u d g e  Barnhi l l ,  a t  Scptcmber-October Term, 
1934, of tllc Superior  Cour t  of Jo ln~s to l l  C'oun~ty. 011 the  facts  fou l~ i l  
by h ~ m .  J u d g e  13nrliliill tlis.ol~ed a11 of tllc restraining orderq ii,iued iu  
tllc action, and  ordered the  clefendant E z r a  Parker ,  trustec, to sell the  
lands tlt,scribetl i n  the deed of trust.  under  the power of sale containeil 
tlicrcin, fir.t scl1111g the share hicall hat1 heell allotted to tlw d e f c ~ l t l m t  
l\lolnoc XcLarnb,  ant1 then sel l i l~g t l ~ c  illare allotted to  the plaiutifi  
ITT. It. ,\lcL:mlr. if the share allotted to the said defendant thtl uot pro- 
duce :I s u m  sufficient t o  pay  tlie amoullt now due  on the  notes securcd 

the clcetl of t r u i t .  Hc f u r t l ~ t r  ordered t h a t  i n  the e r e i ~ t  the s i n r e  of 
the plaintiff TIT. K. XcLalnb  n as sold by the trustee uilder t h e  juclgme~it, 
the  plnil~tiff should be suhrogntecl to the r ights  of the  t lefe~ldant  C ~ t i z e ~ ~ s  
B a ~ l l i  a 1 ~ 1  T r u i t  Company i n  a u d  to the jutlgmeut r tndered i n  tliis 
action, t o  the  extent 0111~ tha t  his l and  n a s  subjected to the paynient of 
said judgment. 

T h e  clefendants' esccption to tliih jutlgmelit is not s u s t a i ~ m l .  T h e  
jutlgment is i n  accord with tlie rights, lcgal alld equitable, of all  the  
p a r t ~ c s  to  the actloll. I t  i s  not inconsisteut n it11 orders and  jutlgii~ents 
vllicli have been rnatle and  eutcred i n  the action, f r o m  t ime to tlme, ant1 
does not overrule or stJt aside any of said orders or judgments. T h c  
r ight  of tllc C i t i m l s  B a n k  a11t1 T r u s t  Cornpariy to ha1 e al l  t11e l,i~ltls 
con\ eyed ill t l i ~  deed of tru.t sold. ~f ncwssary, f o r  tlie payment of its 
l ~ o t t s ,  1s recognized by tlie judgmellt. T h e  equlties of the plaintiffs and  
the defendallts Mollroe X c L a m h  and h i s  wife a r e  likewise recoguized 
and  protected. Tlie judgment is  

Affirmed. 
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(Filed 20 March, 1035.) 

iIIrlnicipa1 Corporations J b-Claim against city must be filed within pre- 
scribed time from A m t  substantial injury to land by continuing 
tl8espnSs. 

An action agniiist a city to recover germanent damages lesulting to 
plaintiff's lalid h;v reason of defendant municipality's diversion of water 
thc~rrfrom by a dam erected on its prolrertg is barred where plaintiff fails 
to f~lc  claim for damages vith tlie city nithin niiietv days after the 
filst snbitantinl injury to her lauds, as required by tlie city charter as a 
plrrcquisitc to the mairitellance of the action nxainst it. 

AITEAL by defendant from Finlcy, J., at October Term, 1931, of 
B v s c o ~ r n ~ .  Error .  

1)ui.ing the month of September, 1923, the plaintiff ~ ~ u r c h a s e d  seren- 
teen acres of land situate in Buncombe County, Nort I Carolina, and 
locatctl 011 both sides of 13cc Tree Creek. She owned the said land a t  
tlic comniencenlcnt of this action, and has owned it continuously since 
1923. 

11~1- ing 1926 tlie defendant, a municipal corporatio? created uiider 
the l ans  of this State, caused a dam to be erected rmoss Bee Tree 
Creek, nnd thereby impounded the waters of said creek in a reservoir, 
for use by tlie tlcfcndant. The erection of said dam d i ~ e r t e d  the waters 
of said creek from their natural  course, and permanently damaged tlie 
laiid of tlic plaintiff. Tlie first substantial injury to satd land occurred 
during tlie su~nnler of 1927. 

On 24 August, 1933, the plaintiff filed with the governing body of the 
dcfcnclaiit a notice in writing of her claim for damages for the injury 
to llei* land. Tlie defendant refused to  allow the claim. This  action 
was begun on 14 May, 1934. 

Tlic: issues raised by the pleadings were submitted to the jury, and 
were answered as follows : 

"I. Did the defendant city of Asheville wrongfully divert the waters 
of Bee Tree Creek from its natural flow, as  alleged in the complaint? 
Answer : 'Yes.' 

"2 .  Was the plaintiff's property damaged by the wrongful diversion 
of the water by the city of dsheville, as alleged in  the complaint? 
Answer : 'Yes.' 

"3. I f  so, when did plaintiff sustain the first substantial injury to her 
land?  Answer : '1927, through 1932.' 

"4. Did the plaintiff, within 90 days after sustaining her first sub- 
stantial injury, file a claim in writing with the goverring body of the 
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ci ty of -Isherille demanding damages i n  a definite sum, i n  accordance 
nit11 the tcrms of the  charter  of t h e  defendant?  Answer : 'So.' 

' '5 .  I n  n l i a t  ainouiit, if any, 11ai plaintiff's land described ill tlle com- 
plaint  been dcl~rccintetl  ill value or  damaged by tlie d i~ers io r i  of n a t e r  
f r o m  Bee T r e e  Creck by the  defendant ? Alnsn-cr : '$433.34.' " 

F r o m  judgment tliat plaintiff recover of the  defendant the sum of 
$433.34, togetller wit11 the  costs of tlie action, t h e  defendant appealed 
to  the  Supreme Court,  a.;signing errors  i n  the  t r i a l  and i n  the judgment. 

F o r d ,  Coze  cC. C a ~ f e r  for p l a i n t i f  
C. E.  Blaclistock for d e f m t l a n f .  

Con-KOR, J .  T h e  fa i lu re  of thc  plaintiff to  give notice i n  wri t ing to  
t h ~  d e f c n c l a ~ ~ t  of her  claim for  diinlages n i t h i n  90 days af ter  the first 
subqtantial i n j u r y  to h w  l a i d ,  vl i ich n a s  n prerequisite to the mainte- 
nance of th i s  action, under  t h e  prorisions of defendant's charter.  pre- 
clude. h c r  recoxerx i n  this  artion. D a y f o n  c. Ashezi l le ,  183 N. C., 12, 
115  S. E., 827;  U ~ g g s  7,. .lshecilic, 198 N. C., 271, 1 5 1  S. E., 199.  

111  vie- of tlie aimvers to the  th i rd  a i d  the four th  issues submitted 
to t h  jury, there is  e r ror  i n  the judgment tliat plaintiff of the 
t lefenda~it  her  damages as  assesqed by the  ju ry  i n  the  answer to t h e  fifth 
is,ue. T h e  actloll 15 remanded to the  Super ior  Court  of Buncombe 
C'oui~ty tliat judgmerit m a y  be entcretl there i n  accordance n i t h  th i s  
opinion. 

E r r o r .  

S. T. PRICE v. J. T. DAVIS ASD D. R. HOCUTT, IXTERPLEADER. 

Jlortgagcs H ni-Mortgagor held not entitled to crops when mortgage is 
foreclosed a i d  title conveyed prior to severance of crops. 

A mortgage on the lands in c~uestion n a s  foreclosed in July and deed 
n~;rtle to the 1~urcli:rser on 3 August, under a n  agreement that the pur- 
cllascr should hold the land for plaintiff until plaintiff coulcl obtain a 
loan. In  Octobcr the purchaser made deed to plaintiff in pursuance of 
the agreement. Hcld:  A s  between the mortgagor and plaintiff, plaintiff 
is entitled to the crops, the cror)s not having been wvered a t  the time of 
the  foieclosure and execution of the commissioner's deed, a t  which time 
the mortgagor's interest in tile land n a s  terminated. 

CIVII. ACTIOX, before C'owper, Special Judge, at Norember Term, 
1934, of JOHNSTON. 
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The plaintiff olr.ncd a tract of land in Johnston County, and in  
N a r c l ~ ,  1027, rented par t  of tlie land to Ramson Whitley. Tlie inter- 
pleader, Hocutt, agreed to furnish certain fertilizer. -\,t that time the 
land was subject to a mortgage, held by R. B. Whitley, which was past 
due. A\ foreclosure suit was brought by Khi t ley  againc,t Price, a com- 
missioner nppointcd and tlie land sold on 14  July,  1027, E. J. Wellons 
being the purchaser thereof. Tlie deed from the con~missioner to 
Wellolls was dated 3 August, 1927, and thereafter recorded 011 S Kovem- 
ber i n  the same year. 

Testimony tended to show that the interpleader, Hocutt, had agreed 
to buy the land from the plaintiff for  $5,000, and that Wellons was to 
bid off tlie land and hold it until a Federal Land Bank loan could be 
secured. Thereafter, on 3 Soyember, 1927, Wellons conveyed the land 
to I). R. Hocutt  and wife. This deed was recorded on 8 November, 
1927. 

1 1 1  Cktober, 1927, the plaintiff took SO0 pounds of tobacco raised upon 
the premises and carried the same to the home of one Davis. Davis 
did not rcturu tlie tobacco to the plaintifl', and thereupon, on 27 No- 
vclnber, 1927, the plaintiff instituted an  action against Davis in the 
rccordcr's court of Johnston County and issued claim and delivery 
papers for the 800 pounds of tobacco. Hocutt, who was then the owner 
of the land, interpleaded in the action and claimed the tobacco by virtue 
of his purchase of the property. 

The recorder's court rendered a judgment in favor of the plaintiff, 
from ~vllicli judgment there was an  appeal to the Superior Court. 

111 the Superior Court two issues nere  submitted to the jury, as 
follows : 

1. "Is tlie i~iterpleader, D. R. Hocutt, entitled to  the possession of the 
tobncco seized undcr claim and delivery issued herein?" 

2. "What was the value of the tobacco a t  the time of ihe seizure?" 
The judge instructed the jury to answer the first issue "Yes," and 

the jur,y found tlie value of the tobacco was $220.10. 
From judgment upon the verdict the plaintiff appealed. 

P a r k e r  & Lee for plaintiff. 
E. J .  U'ellons for defendant .  

PER CURIAX. Tlie plaintiff, as the owner of the land, (claimed posses- 
sion of the tobacco in controversy. The  interpleader claimed the to- 
bacco by virtue of the purchase of the land, and that  a:; there was no 
reservation of the crop in the deed, his title to the tobacco was para- 
mount. The  plaintiff insisted that  the crop had been severed prior to 
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the t ime tlie interpleader had acquired title. H o n e ~ e r ,  the evidence 
tliscloses tha t  tlic laiiil was sold by x i r tue of a forcrlosure procetding i n  
J u l y ,  1927. Consequently, the plaintiff n a s  t l i ~  ested of title, and there 
is  n o  eT idence t h a t  t h ~  crop hail citller matured  or  h e m  severed a t  tlint 
time. While ,  of course, the  i n t e r p l d e r  did not receive a deed un t i l  
Xovcmhcr, 1927, af ter  the  crop 1i:itl heen severed, the evidence disclosed 
tha t  Wellons, t h e  iliterinetliaq- p u r c l ~ s e r ,  TI-as act ing f o r  the inter-  
pleader. 

T h e  only partic; before tlic C'ourt a re  the plaintiff, former oxvncr of 
tlie la~i t l ,  arid the interplcntler, tlie subsequent purchaqer thereof. 
tllc action n a s  i n 4 t u t c . d  in  1927, the  case of Coilzns 1 % .  B a s s ,  1 9 s  K. C., 
09, 150 S. E., 706, is i n  point and dcterininatixe. See, albo, B a d  v .  
l ' a q e ,  203 N. C., 248, 1 7 1  S. E., 63. 

Ilfirnied. 

GURSICT P. HOOD. C ~ M M I ~ ~ I O S E R  OF I3axrcs, EX EEL. PAGE TRUST COJI- 
PANT,  v. C H d I i L E S  E. J O H S S O X  ASD HAMLET I C E  COMPANY. 

Controversy without Action B d-Trial court held \\-ithout authority to 
find fact not appearing in statement of facts agrced. 

\There a note signed by defendants as comakers is set out in the agreed 
statement of facts, and thcre is 110 agreement that one of them signed tlle 
note as  surety, t l ~ c  court is nitliont authority to find as an additional fact 
that one of the defendm~ts signcd ac; suretv for the other, the parties 
l~n~in : :  agreed that the facts st:ited \\ere the facts relative to the con- 
tlorersy. 

_IPPEAI, by defentlants f r o m  GratSy, J . ,  a t  &fay Term,  1034, of WAKE.  
Reniandetl. 

T h i s  is a n  action brought hy plaintiff against the  defendants to re- 
cover the sum of $500.00, and interest, by note, under  seal, due a t  th i r ty  
days, dated 22 ,Ipril, 1933. 

T h e  agreed statement of facts  is  a s  follows: "The plaintiff and  de- 
fendants  respectfully agree t h a t  the facts  relative to  this  controrersy, 
i n  addition t o  those adini t t rd i n  the pleadings, a r e  as  follows: 

"(1) T h a t  on 22 J a n u a r y ,  1933, Charles E. Johnson, f o r  value 
received, executed and delivered to P a g e  Trus t  Company a promissory 
note i n  tlle sum of five hundred dollars ($500.00), matur ing  on 22 April,  
1933, H a m l e t  I c e  Company not being a p a r t y  t o  th i s  note. 
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"(2) That  on 4 March, 1933, Page Trust Company restricted with- 
drawals to five per cent of the amount then on deposit; and on 5 March, 
1933, Page Trust  Company was closed under a proclamation of the 
President of the United States;  and that  since 5 March, 1933, Page 
Trust Company has not been open for business on an  unrestricted basis. 

" (3)  That  on 22 April,  1933, when the note referred to in para- 
graph 1 hereof was due, there was delivered to the agent in charge of 
Page Trust  Company a note in words and figures as  follows: 

"$500.00, Hamlet, K. C., April  22nd, 1933. Thir ty  (30) days after 
date without grace, for  value received, the undersigned promise to pay 
to Pagc  Trust  Company or order, at its banking house a t  Hamlet, North 
Carolina, Five Hundred and 00/100 Dollars. The subscribers, sureties, 
guarantors, and endorsers hereof hereby agree to remain and continue 
bound therefor, notwithstanding any extension or extensions of the time 
of payrnent of it, or any par t  of it, and notwithstanding any failure or 
omission to make presentment or demand for its payment or to protest 
i t  for rionpayment or to give notice of its nonpayment lor dishonor or 
protest, and hereby expressly waive any and all presentment or demand 
for its payment, and protest for i ts  nonpayment, and any and all notice 
of any extension or extensions of time of pa1ment of it,  3r any part of 
it, or of' its nonpayment of dishonor or protest or any 0tht.r notice w-hat- 
soever. This note, or any par t  thereof, a t  maturity, or any time there- 
after, may be charged to account of principal or  endorsers, sureties, or 
guarantors, but a failure to so charge shall not i n  any way affect the 
liability of any of the makers, sureties, guarantors, or endorsers of this 
note. Charles E. Johnson (Seal) ,  Hamlet Ice Company (Seal) ,  By 
Charles E. Johnson, President (Seal) .  Due 5-22-33. No. 7658. 

"Whweupon the note of 22 January ,  1933, was marked 'paid' and 
returned. 

"(-1) That  on 22 May, 1033, Gurney P. Hood, Coinmissioner of 
Banks, took possession of Page Trust  Company for the purpose of 
liquidating the same, and duly appointed as liquidating agent therefor, 
under the provisions of C. S., 218 (c) .  

"(5) That  on 4 March, 1933, Hamlet  Ice  Company had on deposit 
in Pagc Trus t  Company the sum of four thousand five hundred and 
seventeen dollars and ninety cents ($4,517.90) ; and that  said deposit 
has remained in  said bank continuously to this day. 

" ( 6 )  That  no amount has been paid on the note for five hundred 
dollars ($500.00) referred to i n  paragraph 3 hereof (unless, as defend- 
ant Hamlet Ice  Company contends, the same has been paid by offset). 

"Upon these facts, the plaintiff contends that  Charles E. Johnson and 
Hamlet Ice  Company are indebted to  the plaintiff in the sum of five 
hundred dollars ($500.00), with interest from 22 Ma,y, 1933; and 
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Charles E. Johnson and Hamlet  Ice Company contend that  Hamlet Ice  
Company has the right to offset tlie indebtedness against the deposit of 
Hamlet Ice  Company in Page  Trust  Company in the sum of four thou- 
sand fire hundred and se~cnteen dollars and ninety cents ($4,.517.90), 
and that  therefore no amount is  due to tlie plaintiff on said fire hun- 
dred dollar ($500.00) note referred to  in paragraph 3 hereof. 

'(The parties hereto agree that  upon these facts, and upou those ad- 
mitted in the pleadings, tlie court may render such judgment as may be 
proper, i t  beiiig understood that either party has the right of appeal 
to the Supreme Court of North Carolina. Respectfully suhmi t td ,  
Kenneth C. Royall, ,Ittonley for Gurney I?. Hood, Commissioner of 
Banks, en: rcl. Page Trust  Company. S.  Uroxvn Shepherd, Attorney for 
Charles E. Johnson and IIanllet Ice Company." 

Tlie court below rendered judgment for plaintiff, and defelidarits 
excepted and assigned errors and appealed to the Supreme Court. The 
assignment of errors made by defelidants are as follon-s: "(1) To the 
finding in the judgment, as follows: ' I t  is perfectly apparent to the 
court, although not specifically admitted as a fact, that  the secoiid note 
was substituted for the original, and that Hamlet Ice Compaiiy is a 
surety for its codefendant Johnson.' 

"(I")  T o  the finding of the court that tlie secoiid note n-as signed by 
the Hamlet Ice Company as security for the original note. 

" ( 3 )  To the judgment as rendered." 

I i e n n e f h  C .  Elo!jalL and .Illen L a n g s f o n  for plaintif?. 
S .  Brozcn Shepherd and J .  E. S h e p h e ~ d  for defendants.  

PER CLRIAM. The court below rendered judgment for the plaintiff. 
I n  the judgment of the court belon is tlie following: "It  is perfectly 
appare l~t  to thc court, although not spcrifically admitted as  a fact, t1i:rt 
tlie seco~id note was substituted for tlie origilial, and that I-Iamlct Ice 
Comp:iiiy is a surety for its codefelldant Joliiison." We tlliiik tlie court 
below was nithout power to find tlie fact as above set forth. 

The agreed statemerit of facts recited: "The plaintiff and defenda~its 
respectfully agree that tlie facfs  rclatiur f o  ihis con trozwsy ,  in a d d i t i o ~ ~  
to those admitted in the pleadings, are as fo l lo~s , "  etc. Fo r  the reasoiis 
given, this cause is  

Remanded. 
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S. E. VE:ST, ADNISISTRATOR OF CHARLIE BLISSCO HEWITT, V. ATLANTIC 
COAST LINE RAILROAD COMPANY. 

(Filed 10 April, 1935.) 

1. Master and Servant E 
Where i t  is  admitted that a railroad employee was killed while engaged 

in interstate commerce, the Federal Employers' Liability Act applies in a n  
action against the railroad to recover for his death. 

2. Riaster and Servant F c--Contributory negligence and assumption of 
risk held to bar recovery in this action to recover for employee's 
death. 

The evidence disclosed that  plaintiff's intostate, a member of a track 
crew engaged in repairing a grade crossing, was working upon a track 
adjacent to the track upon which defendant's extra freight train was 
approaching a t  a speed of from thirty-five to forty miles per hour, and 
that  intestate's back was toward the approaching train, and that the 
train whistle was blown about a quarter of a mile away, that  the 
track was straight and unobstructed, that a s  it  approached the crossing 
the train made enough noise to be easily heard, and that as  i t  appronched 
to within a few feet of intestate, he stepped back from the track where 
he was working toward the track upon which the train was approaching, 
and was struck and killed by a beam of the engine. Thl?re was no evi- 
denve that there were distracting noises at the scene cf the accident. 
Held:  Defendant's motion a s  of nonsuit was properly granted. 

3. Same- 
Under the Federal Employers' Liability Act a n  employee working upon 

a live track is charged with knowledge of the conditions and that a train 
is likely to be upon the scene a t  any time. 

CLARKSOS, J., dissents. 

CIVIL ACTION, t r ied before Stack, J., 30 April,  1934. F r o m  MECKLEN- 
BURG. 

Plaintiff 's intestate  was a white  boy about seventeen years  old, al- 
though h e  said h e  mas twenty-one. H e  mas a member of a t rack  repa i r  
crew, consisting of a foreman a n d  five colorc~d men. These t rack  men 
were leveling M a i n  Street  crossing i n  La t ta ,  South  Carol ina.  T h i s  
work was  done by placing screenings under  a n d  about  t h e  crossties. 
O n  1 Sc-p temkr ,  1928, Charl ie  I Iewit t ,  plaintiff's intestate, was killcd by 
a n  extra  freight  t ra in.  

T h e  s tory of t h e  killing i s  related by  several witnlmes. A r t h u r  
Flowers, kinsman of the  deceased, testified t h a t  h e  was s tanding th i r ty  
o r  thirty-five y a r d s  u p  the  street f r o m  the  track. H e  sa id :  "I was  
s tanding there ta lking to Clarence a n d  H o m e r  Carter ,  two colored boys. 
. . . I knew the t r a i n  was coming because I heard i t  b l o ~  down a t  
the edge of town and  heard the  noise of it. I did not hear  i t  blow a t  
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t h e  crossing. I heard i t  blow nor th  of the  depot a s  it came into town. 
T h a t  is a round  one-fourth of a mile  f r o m  t h e  crossing. I alco heard 
the  noise of t h e  t ra in .  T h e  closer i t  came to the street crossing the more 
noise i t  made. I guess everybody knew the  t r a i n  was coming. I t  n as 
making  enough noisc so t h a t  people with good ears  could 11axe heart1 i t  
if tliey h a d  been listening f o r  it .  T h e  n h o l e  section crew n a s  n o r k i n g  
on  t h a t  crossing. . . . All  the crcn- v e n t  off on  the  opposite side 
except the  section foreman a n d  this  boy. T h i s  boy norlied 011 and the  
section foreman stayed on  t h e  qame side the  boy n a s  011. I s a r  all  the 
other Iiands go to the  right-halid side as  you look south. . . . T h e  
boy TI a s  l o o k ~ n g  soutll n h e n  h e  w l r  h i t  and lint1 111s back to tlie t ra in .  
H e  n a s  stooped over using the  scoop or shovel, looked to he n or l i i i~g 
around t h e  end of the tiei.  . . . Whcn I heard the  t rniu x l ~ i s t l e  
blow i t  TI-as two crossings don-11 t h e  railroad. I don't k n o ~ v  11on. f a r  i t  is. 
. . . J u s t  blowed f o r  tlie crossi~lg like he  was  suppowd to, and  (lid 
not blow m y  more. I n-as not t l ~ i n k i n g  of nhet l ier  i t  was hlon-ing for  
a n y  other  crossing. I didn't  ha\-e i t  on my mind.  1 knew it was 
corning. T h e  t rack  Tvas perfectly straight.  I f  you hail bec11 ,st:~lldilig 
i n  tlie niiddle of the street you could see tlic t r a m  t n o  or tlirce iniles. 
Tliere n a s  n o  bell ringing. I didn't hear  it .  I did not l i a ~  e ally s l m i n l  
~ ~ a i o n  to listen to the bell." . . . 

T h e  foregoing n as  all  t h e  testimony offered by the  plaintiff. 
Tlie tlefendant offered the  tes t i~nony  of scveral v-itncqscs, i l~clntling 

the engineel., foreman, arid 0 t h  members of the t rack crew. Ylic engi- 
neer sa id :  "I x i  on the  right-hand side. I could see t l ~ e  scrtion w e n .  
I could not clist~nguisli  the  boy un t i l  I got close to 111111. They  n e r e  
sljreadiiig gravel arouiid the station. A11 t h e  colored men n l ~ p a r e l i t l ~  
 rent o ~ c r  to the nortli  side of t h e  road. This  boy was  n-nlliillg along 
facing ves t  wit11 his  back towards the t r a i n  and  just as  I got i n  about 
tllrcc feet of h i m  lie nlatlc a barkward step and  the side of 1115' engiiic 
h i t  liirn t h e .  I-Ie h a d  a sliowl i n  his hand.  Tl ie  pilot beam liit l i i ~ n ,  
wllicll is  about the average height of a nian's hips. . . . I 11atl no 
idea lie n a s  going to step back agailirt m y  train.  H e  lvns clear ~vl ien I 
st\\- llim j u t  before he  m:dc tha t  step. He was about t11rr.e fcet to the  
r ight  of t l ~ c  pilot beam before lle nlade tha t  baclixx-ard step. T h e  trail1 
hat1 i n o ~ w l  2;  or 30 feet since i t  s toplxd blowilig. . . . I quit Ldow- 
i n c  v l i c i ~  I x a s  i n  25 or  30 fcet of it. . . . H e  n-as about the m m e  
dl.tance from the t rack all  tlle time, n o r k i n g  on the sitlctracb \out11 
nit11 his  back to the  t rack  m y  t r a i n  n u  on." I n  respouse to a quest ioi~ 
by tlie court, the engineer fu r ther  sa id :  "TTllen I first saw the boy lie 
was on t h e  sidetrack, spr inkl ing d i r t  on the sidetrack u p  bctneeri the 
tno ,  juct stepped hack three feet." T h e  engineer fu r ther  s a i d :  " H e  naq 
not on m y  track. W e  ~ o u l d  have  cleared h im all r ight  if lie had  not 
s tep l~ed  back. H i s  back was three feet f r o m  my track." 
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McLaurin, foreman, testified that at the time of the killing the track 
crew, consisting of six men, including the deceased, was leveling up 
Main Street with screenings while filling up holes in order to make 
smooth crossings for automobiles. H e  said: "I called the attention of 
the hands to the train coming, told them to clear the track. At the time 
I told them to clear that track, some were or1 the sidetrack, some on the 
main line southbound track, and I told them to clear -:he northbound 
track, to get out of the way. All the darkies cleared lhe northbound 
track and Hevi t t  and myself stayed over to the right of the southbound 
track next to the passenger station. . . . When I ca led to him and 
told him to let's clear the track he said, 'All right, captain, coming.' I 
walked up to the edge of the yard of the passenger stat] on. From the 
.time I gave him notice I walked 20 or 30 feet. . . . I was looking 
at  the approaching train. . . . After I turned my face around where 
I could see him before he was hit was one second, maybe. As I was 
looking the train hit him. . . . I s topp~d  him from working when 
the train got some distance from us. I told him to clear the track. He  
quit working when I told him to quit. He  must have started back to 
work." 

The telegraph operator testified that he heard signals and the notice 
given by the foreman to the workmen near the track. 

The defendant offered the testimony of three or four witnesses, includ- 
ing members of the track crew, who testified to the effect that the track 
was straight, that signals were given by the engineer both by bell and 
whistle, and that the foreman gave due notice to the workmen to clear 
the track. 

The witness Flowers was recalled and said: "Just before he was struck 
Charles Hewitt was working, it looked like, sideways. H e  stayed about 
the same distance from the track." 

I t  was admitted that plaintiff's intestate at the time of' his death was 
engaged in interstate commerce. 

At the conclusion of all the evidence the trial judge sustained a motion 
of nonsuit, and the plaintiff appealed. 

John X. Robinson and Hunter N .  Jones for plaintiff. 
Cansler & Cansler for defendant. 

BROGDEK, J. A young white man is employed by a railroad as a 
member of a track crew, and is engaged in leveling the track at a street 
crossing in a town in South Carolina. He  had been engaged in work for 
two or three months. While so engaged, an extra freight train ap- 
proaches in the daytime, traveling a t  a speed of thirty-five or forty 
miles an hour. The workman has his back to the train and is appar- 
ently scattering screenings or gravel about the end of the crossties. 
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All other workmen in the squad leare the track in  safety, but the de- 
ceased remains and is struck in  the back by a beam of the engine and 
killed. S t  the point of the killing the track is '(perfectly s t ra~ght"  for 
a distancc of some three to seven miles, and there are  no obstructions 
to the vision of an emplogec.. A l t  the tr ial  practically all of the a i t -  
newts for the defendant assert that  signals were given both by whistle 
and bell. A witness for the plaintiff tcstificd that the whistle n a s  blonn 
about a quar tw of a mile from the place of the killing and not there- 
after, hut that he "heard thc noise of the train, the closcr i t  came to the 
street crossing the more noise it made. 1 guess ereryhody kiiew the 
train n.as coming. I t  n a s  rilakirlg enough noise so that  people x i t h  
good cars could have lwarti it  if they had been listening for it." 

Upon the foregoing facts the sole question of law iinolved is  the cor- 
rectness of thc judgnlent of rionsuit. 

Obxiously this question must he 3olved by application of the principles 
of law held and promulgated by the Federal courts. ,Ipl)arcnt!y the 
leading decisions of thc Supreme Court of the United States on the sub- 
ject are A l e r X f e f z  7%.  IZurnphreys ,  3G L:ITV. Ed., 758; C'heuayjeaX~ & Oh10 
R. Co.  1.. S ixon ,  2 i l  U. S., 218, 70 Law Ed., 914; Rocco  c. Lehigl i  
l ' u l l e ~ j  R. R. ( l o . ,  283 G. S., 273, T i  Law Ed., 743. Sec, ~1.0, U1e7 ucl.kpr 
v. P e n n .  R. R., 45 Fetl. (2d),  677, and iC. A.  L. IZ. ('0. 1 % .  110rf012, 233 
U. S., 492, 58 Law Ntl.. 1062. I n  the S i xon  case, s u p r a ,  the deceased 
n a s  riding a railroad velocipede in returning homc from his norli. I I e  
was run  do~vri and killcd by a train traveling in the same direction as 
the 7 clocipcdc. I t  scenls that the engineer and fircmmi were not lreep- 
ing a lookout. The Court, speaking through ,111.. Ju\ t icc  IIol~rzc~\,  said : 
"If the accitlwt had llappc~ictl an  hour later when the deccnsetl was 
inspecting the track, we thinlr there is no doubt that h t  nould be held 
to h a \ e  asiumetl the risk, alitl to 11n~e understood, as lie instructed his 
nieii, that he must rely upon his 07\11 71 atchfulness and lieep out of the 
m y .  The  railroad company nxs  entitled to expect that self-protection 
from its employees." 

The Rocco case, s l ip~cr ,  1)rchscnts n different aspect of thr  question. I n  
that case the track illspector n a s  using a railroad tricycle ill the rours- 
of his dutics, and was killed by a head-on collision nit11 a pasienger 
traiii. The  killilig occurred ((on a bliiitl curve," nhcre the clcrcase,l 
"could 11ot sec: the approarhi~ig  train nor the motorman sco I~im." 
-117.. . Jz~t i icr  Rober t s  w o t e  as follows: '(Respo~idcnt relics on the cluty of 
a p w ~ o n  employed on the trac~ks of a railroad to cscrcise ~ i ~ i l a n c e  for 
his o n n  safety, and to liecp out of the way of ~iioving trains, and asserts 
that  the c1lanc.e of a collision n a s  a risk assumed by a n  emplojee ns- 
signed to work on the roadbed. A c 7 ~ ~ 1 ~ f e i z  c. H u m p h r e y s ,  145 U. S., 418, 
36 L a ~ r  Ed., 738, 12 S. Ct., 835; Chesapeake  cE. Ohio R. Co.  v. S i z o n ,  
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271 U. S., 218, 70 L. Ed., 914, 46 S. Ct., 495. Those cases applied the 
principle to accidents on a stretch of tracks where the workman's view 
was unobscured. Here, according to the proof, the curve on which the 
collision occurred, and obstructions at  the side of the roadway, pre- 
vented any but a very short view of the track ahead. We think these 
facts required that  the jury should determine whether the motorman 
exercised reasonable care to have his train under control, to sound a 
warning before entering the curve, and to be on the lookout for workmen 
whose presence might be expected on the day in  quesiion, when the 
waters of the lake were washing over the tracks at  this point and in- 
spection and repair might be required. Under the authorities cited the 
decedeut assumed the risks ordinarily incident to his errployment as a 
track inspector, but in the circumstances shown, we do not think they 
included a failure on the part of the motorman to keep a lookout and 
to give warning in  places where the  view of one who might be expected 
to be on the track or approaching in  the opposite direction was shut off 
and the probability of accident was therefore much grea-er than where 
the track is straight and the view unobstructed." 

Judge Iland, i n  the Biernacker case, supra, rests the decision of the 
Court upon the Sixon case, supra. H e  declared: "Finally, i t  is not 
clear that even if the custom should be construed as irr,posing a duty 
upon the crews to keep a lookout for trackmen, the iniestate did not 
assume the risk of their neglect. Under the Employers' Liability Act 
(45 U. S. C. ,I., secs. 51-59), i t  is not true that  an  employee never 
assunles the risk of his employer's negligenctl. . . . If the dangers 
be apparent and known, they are  assumed; so far  as this may differ from 
the conimon law, if at  all, the statute prevails." The Supreme Court 
of the United States on April 20, 1931, denied a petition for certiorari 
to review the foregoing case. See 283 U. S., 840, 75 Law Ed., 1451. 

The plaintiff relies upon Reed v. Director-General, 258 U.  S., 92, 
66 Law Ed., 480, and the cases of Brown v. R. R., 144 K. C., 634, 57 
S. E., 397; Voore v. R. R., 185 N. C., 189, 116 S. E., 409; and Moore 
v. R. R., 186 N. C., 257, 119 S. E., 357. See, also, 71 A. L. R., 461. 
The Broun case, supra, apparently did not involve the Employers' 
Liability Act. ilioore v. R. R., 186 N.  C., 257, did involve the applica- 
tion of said act. Howeyer, the principle of liability invoked in the 
Moore (case, supra, rested ultimately upon the theory that the engineer 
of the train could see that the deceased was deeply engrossed in his work 
and wholly oblivious of approaching danger, and that such information 
was available to the engineer in time to have stopped the train before 
killing plaintiff's intestate. 

The Court is of the opinion that the cases relied upon by the plaintiff 
a re  not controlling and decisive. The  evidence offered in behalf of the 
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plaintiff disclosed tha t  a signal h a d  been given about a quar te r  of a mile 
f r o m  the  point of injury,  and  that ,  although n o  other signal was heard,  
"everybody krien- the t ra in  was coming. I t  was making  cnough noise 
so t h a t  pcople n it11 good ears  could l i a ~  e lieard it  if they 11ad been listen- 
ing f o r  it." Consequc~ntly, fu l l  notice of the approaching t ra in  x a s  
available t o  plaintiff's intestate. z l l l  other members of t h e  crew x e r e  
ful ly  appraised of tlle danger  and  mored off t h e  t rack  into a place of 
safety. 

T h e  evidence f o r  plaintiff f u r t h e r  tlisclosed t h a t  a t  the  time of tlle 
impact  tlle deccased "looked to be working around the end of the  ties." 
O h  iou.;ly, he  a s  not worliing upon  the t rack a t  tlle t ime  he  was killed. 
Altliougll Iio 1ras not a fo reman or a n  experieliced workman, neverthe- 
less lic n a s  cliargeil nit11 noticc tha t  he  v a s  working upon a live track, 
and  tha t  a t ra in  n a s  likely to  be upon  the  scene a t  ally time. H i s  vision 
was ul~obstructed f o r  a t  least tlirce rniles, and  there n a s  110 eridence of 
noises or other traffic morements  about the scerie calculated to divert 
h i s  attenti011 or to p re ren t  h i m  f r o m  hearing the  noise of the approach- 
ing  t rain.  

Tllerefore, t h e  Cour t  is of t h e  opinion t h a t  the ruling of t h e  t r i a l  
judge was correct. 

,Iffirmed. 

CL.LHI~SON, J., dissents. 

J. &I. BROADWAY v. KELLY L. COPE. 

(Filed 10 April, 1935.) 

Upon a motion as  of nonsuit the evidence mill be taken in the light most 
favorable to plaintiff. 

2. Libel and Slander A +Words spoken held actionable per se as tending 
to injure plaintiff in his trade. 

Plaintiff and defendant were rival butchers or meat dealers. Defendant 
stated to third persons words which in effect charged that the cow which 
plaintiff butchered the previous day had been bitten by a mad dog and 
advised such persons not to buy tlic meat from plaintiff. There was no 
contention that  the words were true and no claim of privilege. Held:  
The words were actionable per se as a matter of law. 

3. Libel and Slander D d- 
Where words spoken by defendant are actionable per se malice and com- 

pensatory damage are conclusively presumed. 
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4. Same: Appeal and Error J - 
Plaintiff's testimony in this action for slander on the issue of damages 

is held not incompetent as being of speculative damage, or at least the 
testimony was harmless in view of the fact that other testimony of like 
import was admitted without objection. 

6.  Libel and Slander D d - u e  of court on i swe of damage held with- 
out error. 

The charge of the court on the issue of damage in this action for 
slander by words actionable per se as a matter of law, that upon an 
affirmative finding that the plaintiff published the words complained of, 
the law presumed malice and compensatory damage, and that plaintiff 
was entitled to recover his actual damage naturally .and proximately 
resulting from the words spoken, and that plaintiff cculd be awarded 
punitive damage in the discretion of the jury upon a finding of actual 
malice i s  held without error. 

APPEAL by defendant from Oglesby, J., at December Term, 1934, of 
DAVIE. No error. 

This is an action brought by plaintiff against defendant to recover 
damages for slander to his business. 

The plaintiff testified, in par t :  "On 18 October, 1932, I bought a 
heifer from Mr. Bud Foster, in Rowan County, and I butchered her on 
the 19th day. She was fine and fa t  and as nice a cow as I ever saw. 
I do not think she was bitten by a mad dog. I would say she was not. 
When I purchased her, she was in Rowan County at  Bud Foster's home. 
I inspected her before buying. I butchered the cow on Thursday and, 
in consequence of some word that had gotten out, I had a conversation 
with Mr. Cope. . . . He said he heard I had butchered a mad-dog- 
bitten cow, and I said, 'Kelly, if i t  had been me and I ;lad heard that, 
and found out that you were butchering a beef, I would have told you, 
but you didn't say a word and drove by and didn't turn your head when 
I was butchering it.' He  never made any answer to that, and I said, 
'Kelly, me and you worked together for a long time; I worked for you 
a long time; you have come to my house at 12 o'clock a t  night when 
you wanted me to help you, and why did you do that if you thought I 
was dirty enough to kill a mad-dog-bitten COW?' I said, 'That ain't 
what you thought, you thought you would put this word out on me 
and steal my trade.' He  said he hated the word had gotten out and 
he would not do anything to hurt me if he knew it, bur he did tell it. 
He  said, 'I told my wife.' " 

Charlie Hepler testified, in par t :  "Q. You know Sheriff Cope, do 
you? A. Yes, sir. Q. You can state whether or not you heard a con- 
versation by him while talking to Charlie Carter about :his cow. A. I 
heard a small conversation. They were talking and he was talking 
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about it, said he \vent over i n  the country to buy a cow and lie was 
telling Mr. &Daniel about it, and he told him not to  buy that  co~v, it 
was ncighhorhood talk that  she had bwn  mad-dog bit, and he wid  he 
thought he nould go donn there, :ud he went, and Mr. Broadway had 
the cow donn there, skinning her, and he didn't buy her ;  said X r .  Me- 
Daniel told him it n-ns neighborhood talk that the cow liad been mad- 
dog hit. That  is  all I knon about it. Q. SOT\-, n l ~ e r e  T T ~ R  l ie? A. H e  
lvas in his market at Korth Cooleemee. Q. Who was he talking t o ?  
A. A whole cro~vd in there; Mr. Carter was in there and I ~ v a s  in there, 
and I didn't pay attention to who all was in there. Q. That  in his meat 
market i n  Cooletmee? -1. North Cooleemee. (2. That  TI-as hov long 
after this cow had been butchcred by Broadnay? -1. I clon't l i l i o ~ ~  
exactly how long it was afternards;  that n a s  about the same time. 
Second or third day, I think, afterwards." 

Hi l l  Myers testified, in part  : "Q. T e l l  non-, at that  time, or shortly 
thereafter, did you hear Mr.  C o p e n e r e  you at X r .  Kelly Cope's meat 
market?  A. Yes, sir. Q. Y h e n  n a s  it with reference to the time the 
COT TTas butchered? *I. Next day. Q. Sow,  state what, if anythi~ig,  
you heard Mr. Cope say?  A. X r .  Cope asked me had I heard about 
Mr.  Broadway killing a mad-dog-bitten cow, and I said no, and lie sags, 
'He has'; says, '1 thought I \voultl tell you not to buy any meat, as a 
fr iend; the cow has been mad-clog bit.' Q. TTho else x as in there ! A. 
I don't remember n o ~ v ;  his wife n a s  in there, for one." 

The  issues submitted to the jury and their allswers thereto ncre as 
follows: "(1) Did the defenda~lt, in the preience and hearing of others, 
charge the plaintiff u ith ha1 ing butchered a cow that  had been matl-dog 
bitten, or words of the same substance and meaning, as alleged in the 
complaint? A. 'Yes.' ( 2 )  I f  so, was said charge made by the clefend- 
ant  nlaliciously nit11 the design and purpose of injuring the plaintiff 
in his business? A. . (3)  What actual damage, if any, is plain- 
tiff entitled to recover? A. '$250.00.' (4) What punitive darnage, if 
any, is plaintiff entitled to recover? 8. ,) 

The court below rendered judgment on the verdict. Defendant made 
several exceptions and assignments of error, and appealed to the Supreme 
Court. The  material ones and necessary facts will be considered in the 
opinion. 

H a y d e n  Clemen t  for plaintif f .  
A. T .  G r a n t  a n d  B. C.  Brock for defendant .  

CLARKSON, J. At  the close of plaintiff's evidence and a t  the close of 
all the eridence the defendant made motions in the court below for 
judgment as in case of nonsuit. C. S., 567. These motions were over- 
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ruled by the court below, and in this we can see no error. The evidence 
must be taken in  the light most favorable to the plaintiff. The plaintiff 
operated a meat market in Cooleemee, under the name of the "Cooleemee 
Meat Market." Defendant also ran a meat market in North Cooleemee. 
They were competitive dealers. 

Plaintiff testified: "He said he heard I had butchered a mad-dog- 
bitten cow, and I said, 'Kelly, if i t  had been me and I had heard that, 
and found out that you were butchering a beef, 1 would have told you, 
but you didn't say a word, and drove by and didn't turn  ,your head when 
I was butchering it.' . . . H e  said he hated the  mord had gotten 
out and he would not do anything to hur t  me, if he knew i t ,  but he did 
tell it. H e  said, 'I told Iny wife.' " 

Hill  Myers testified: "Q. Now, state what, if anything, you heard 
Mr. Cope say?  A. Mr. Cope asked me had I heard about Mr. Broadway 
killing a mad-dog-bitten cow, and I said no, and he  says, 'He has'; says, 
'I thought I would tell you not to buy any meat as a 'riend; the cow 
has been mad-dog bit.' " 

The plaintiff was a butcher. I s  the abore language actionable per s e t  
We think so. There was no evidence to the effect that  plaintiff had 
butchered a mad-dog-bitten cow. 

Webster's International Dictionary defines a "butcher" as follows : 
'(One who slaughters animals, or dresses their flesh for market; also, a 
dealer in  meat." 

I n  I'enfuff v. Park, 194 N .  C., 146 (154), is the following: "An 
action for libel may always be brought when the words published expose 
the plaintiff (1 )  to contempt, hatred, scorn, or ridicule; or ( 2 )  are 
calculated to injure him in  his office, profession, calling, or trade." 
Ferreli v. Siegle, 195 N. C., 102. The same principle applies in slander 
-one is oral and the other is written. 

I n  Stevenson, v. Northington, 204 N. C., 690 (694), we find: "Un- 
doubtedly, the publication was actionable, if untrue and not privileged, 
for it lended to expose the plaintiff to ridicule or scorn, and was calcu- 
lated to injure her in her calling or profession." 

There seems to be no dispute as to the publication. The language 
used n a s  calculated to injure plailitiff in his trade and was actionable 
per sc. Malice aud compensatory damage are conelusirely presumed. 
Dcfelidant, in his brief, says : ('There are other questions discussed in 
the brief, but the above are the main questions involved 111 this appeal." 

The exceptions and assignments of error in regard to the plaintiff's 
testimony as to business losses cannot be sustained. They were not so 
speculative as to be incompetent, a t  least, the same kind of evidence, 
unobjected to, appears in the record, which precludes dt.fendant's com- 
plaint on this aspect-for example: "Q. What were your profits, if any, 
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from Octobcr, 1932, up  until you ven t  out of the meat business? A. 
xot any. I t  went do\\n every day." 

I n  tlle ,Y le i -en ,on  Lase, s u p i n ,  at p. 694,  it  is said: "Finally it is con- 
tended the action should be dismissed because no damage has been 
5110~11. The point is \\ithout merit. Plaintiff not only proved lo.ses of 
a finanrial nature, but she a150 establishetl in jury  to her reputation axid 
~tant l ing  ill the conlrnulilty as a result of tlle publication in question" 
I11 the p revu t  case, compcilsatory damage is presunlecl. 

The able and learned judge in tlie court below, taking the charge as 
a -\\hole, set forth the law applicable to the facts:  " (The court instructs 
jou, gcl~tlenicn, that  in an action of this character, nllere justificatloii 
is not pleacled and p r i~ i l cge  is not claimed, the jury, upon fiiitling an 
n f i r m n t i ~ e  ailsner to the first issue, iliiplies as a matter of law the 
charge co~i~pla ined of is false and malicious 311d coliipensatory, that is, 
actual damages may be a\\ arded, and atlditiollal p u n i t i ~  e clamages niay 
also be &\en if tlie jury fiucl actual malice.) 

( ' (The  court further mitrncts you, gelitlemeli of the jury, that in an 
action of slander for nords  spoken nh1c.11 arc actionable p e r  se, coiu- 
pensatory claniagcs rrmy he anarcletl, nhieh clnbrace compensation for 
~ n j u r i e ~ ,  if any, nhicli most i~aturallx,  proxilnately, and ncces.arily are 
the result of the statement.) 

" (Thc court further ilistructs you that if the plaintiff has sati>fied 
you by the greater weigllt or preponderance of the evidence that  Cope 
~natle the statements, as alleged in tlie complaint; that is, if you nlisncr 
tlic first issut 'Yes,' that the 11-ortls noulcl be actionable per se.) 

"The l a ~ r  holds i t  is a nrong or tort to make statements that liare a 
tendel~cy to injure a perqon in  liis profession, calllng, or tratle. I f  the 
plaintifi nould be entitled to recover on the third issup u i i d ~ r  the rule, 
of law giren by tlie court, based upon the facts you find to be truc from 
the e\lclence, lie nould be cntitletl to rccoTer uiider the rule of Inn. 
wllich the court gave you; a n a r d  no damages based upon speculation, or 
no damages based upon imagination; but you vould be corifinetl to the 
rule of l a v  vllicll tlie court gaTe you;  that  is, comper~satory da~~ inges  
that actually flow, that proximately flow and are necessary results of the 
nortls, of the xrong done tlie plaintiff by the defendant, ~f you find that 
he clitl 11im a n rong. 

"The fourth issuc: 'What p u n i t i ~ c  damages, if any, is the p1:lintiff 
entitled to recover 2' There is a different rule, gentlemen of the jury, 
of puni t iw damages, sonletinles called smart nioney, are allowecl in 
cases where tlie illjury is inflicted in a malicious, wanton, and reckless 
nlanuer. The defcndaiit's conduct must ha re  been actually malicious 
or nanton, displaying a spirit of l~iiscliief toward the plaintiff, or 
recklesb am1 criminal iudifl'ererice to his rights. TTlml these elenielits 
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a r e  present, damages commensurate with the  i n j u r y  may be allowed by  
way  of punishment  t o  t h e  defendant. B u t  these damages a r e  awarded 
on the ground of public policy, f o r  example's sake, and  not because 
plaintiff h a s  a r igh t  t o  the  money, bu t  i t  goes to h i m  merely because it 
is  assessed i n  h i s  suit.  I n  a proper  case, both the award ing  of puni t ive 
damages a n d  t h e  amount  to be  allowed, i f  any, rest i n  the  sound disrre- 
tion of t h e  jury." 

T h e  defendant made exceptions and assignments of e r ror  to the  above 
charge set fo r th  i n  parentheses. T h e y  cannot be sustained. W e  th ink  
the charge, under  the facts  a n d  circumstances of this  cascl, sets fo r th  t h e  
l aw i n  this  jurisdiction. O n  t h e  whole record, we find no prejudicial  
o r  reversible error .  

KO error .  

STATE v. HARRY BAXTER. 

(Filed 10 April, 1935.) 

1. Criminal Law L d-The record a s  certifitad t o  t h e  Supreme Court is 
controlling. 

The only authority for the holding of the special criminal term of court 
a t  which defendant was tried appearing in the record in this case was a 
carbon copy of a letter from the Governor's office stating that  the court 
had been authorized and that the Governor's order was enclosed. Upon 
issuance of a writ of certiorari from the Supreme Court i t  appeared that 
the letter appearing of record was the sole authority for the holding of 
the court, and that there were no orders or commissions In the court rela- 
tive to said special term. Held:  The record as  certified to the Supreme 
Court must be accepted in determining defendant's moiion in arrest of 
judgment. 

2. Criminal Law J a: L + 
A motion in arrest of judgment for vital defect appearing in the record 

proper may be made for the first time in the Supreme Court a t  thc hear- 
ing of the appeal from the judgment of the Superior Court. 

3. Courts A g :  Grand J u r y  A l+Governor h a s  authority to order  special 
t e r m  of Superior Court a n d  to order drawing grand jury therefor. 

The Governor has statutory authority to order a special term of the 
Superior Court, C. S., 1450, in which case he should appoint a judge to 
hold such term and issue a commission to the judge appointed, and, if 
such special term is for trial of criminal cases, only caws pending in the 
court a t  the time may be tried, and no grand jury may be drann,  unless 
the Governor also expressly orders that a grand jury be drawn. C. S., 
1434, i11 which event indictments returned by such grand jury may be 
tried at  such term. 
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4. Indictment A b: Criniinal Law J a-Motion in arrest of judgment al- 
lowed for that record clisclowd that grand jury was not ordered to be 
drawn for special term of cou12, at  which defendant was tried. 

The record in this case diqclosed that  defendant was tried a t  a special 
term of criminal court upon an indictment returned by a grand jury 
d r a n n  for the special term, but that there nns  no order by the Gorernor 
that a grand jury be drawn for such term. Held: Defendant's motion 
in arrest of judgment, made the first time in the Supreme Court up011 
appeal, must be allowed. Art. I, see. 12. 

5. Criminal Law L f- 
Where n judgment in a criminal case is arrested for fatal defect ap- 

penring on the record, the defendant is not entitled to his discharge, but 
~ 1 1 1  be held subject to further action by the Superior Court of the county 
in vhich the judgment was rendered. 

6. Criminal Law L e- 
Where defendant's motion in arrest of judgment is allowed in  the 

Supreme Court, exceptions in the record upon nhich defei~dant relies for 
a new trial need not be considcred. 

 P PI TEAL by  the  defendant I I a r r y  Baxte r  f r o m  Barnhill, J., a t  i lugust  
Special Term, 1934, of C H A T H A ~ R ~ .  Judgment  arrested i n  Supreme 
Court.  

This is a c r i r n i n ~ l  action i n  which the dcfend:liits H a r r y  Baxter  and  
J. B. Wil l is  v-ere t r ied a t  a Special T e r m  of t h e  Super ior  Cour t  of 
Chat l lam County, which began on Monday, 6 August,  1934, 011 a n  
indictment f o r  murder .  T h e  indictment was returned hy a g rand  jury, 
~ h i c h  was chosen, sworn, and  impaneled a t  said special term of said 
court,  a n d  is as  follows : 

"STATE OF NORTII CAROLINA-CHATHAX COUKTT. 
"I11 the  Superior  Court,  August  Term, 1933. 

"The jurors  f o r  t h e  S ta te  upon  their oath present t h a t  H a r r y  B a s t e r  
a n d  J. B .  Villi.;, la te  of the county of Chatham, on 9 J u l y ,  i n  t h e  
ycar  of our  Lord 1934, with force and  arms, a t  and  i n  the  county afore- 
said, did unila~vfully and  wilfully and  feloniously, of malice afore- 
t l~uught ,  kill  and  murder  one 11. C'. Routh,  contrary t o  the  fo rm of thc  
atatute  i n  such case made  and  p r o ~ i d e d ,  and  against  the peace and  
digni ty of the  State." 

I t  appears  f r o m  t h e  records and  minutes  of the Super ior  Court  of 
Chat l lam County tha t  the sole authori ty  f o r  the  holding of a special 
t e rm of the Superior  Cour t  of C h a t h a m  County, begi imii~g on Monday, 
6 August,  1933, is  the carbon copy of a letter addressed t o  the c1l:~irman 
of the  board of county commissioners of said county, which is  i n  words 
a i d  figures as  follon s : 
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"MR. C. D. MOORE, Chairman, 
Board of County Commissioners, 
Pittsboro, N. C. 

"DEAR SIR:-In accordance with the request of your Board, and of 
members of the County Bar, Governor Ehringhaus has issued his order, 
which is herewith enclosed, calling a one-week special criminal term of 
Court for Chatham County, beginning August 6th, 1934, this being in 
lieu of the regular civil term, which has been called off for the reason 
that it is not needed. 

"Judge Barnhill has been commissioned to hold same. Copy of this 
letter is being sent to the Clerk of the Superior Court of Chatham 
County; also to Judge Barnhill. 

"Yours very truly, 
"GOVERNOR'E~ OFFICE, 

"By MAMIE 12. TURNER, 
"Executive Clerk." 

Upon their arraignment on the indictment appearing in the record, 
the defendants Harry Baxter and J. B. Willis, before pleading to said 
indictment, moved the court, in writing, as follows: 

"Now come into court, the defendants above named, and, in apt time, 
moTe that the bill of indictment returned at this term of the Superior 
Court of Chatham County be quashed for that the holding of this 
special term of said court has notbeen advertised as by law required." 

The court heard the motion. and from all the evidence at the hearing - 
found as a fact that no advertisement of the holding of said term of the 
court was made by the chairman of the board of county commissioners 
of Chatham County, as required by statute. C. S., 1452. Kotwith- 
standing this finding of fact, the motion of the defendants was denied, 
the court being of the opinion that the failure of the chairman of the 
board of county commissioners to comply with the requirements of 
the statute did not affect the validity of the special term of the court. 
The defendants exce~ted to the denial of their motion. 

After their motion to quash the indictment was denied by the court, 
each of the defendants named in the indictment entered a plea of ( T o t  
guilty," and moved the court to continue the trial of tht? action on the 
ground that the defendants, who were arrested immediately after the 
homicide on 9 July, 1934, had been confined in the State's Prison at 
Raleigh continuously until the convening of the court on 13 August, 1934, 
and for that reason had been unable to prepare their defense to the 
indictment. This motion was denied by the court. in its discretion. 

The defendants then moved the court to order that iurclrs for the trial 
of the action be summoned from an adjoining county, afi authorized by 
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statute, for reasons set out in their motion, which is in writing. C. S., 
473. This motion TTas denied by the court, in its discretion. 

The trial then proceeded on defendants' pleas of not guilty, and 
resulted in a rerdict tliat tlie defendant H a r r y  Baxter is guilty of mur- 
der i n  the first degree, and that  the defendant J. B. Willis is guilty of 
murder in the second d ~ g r e e .  

From judgment that  he suffer death by means of electrocution, as 
prescribed by statute (C. S., 4657), the defendant H a r r y  Baster  ap- 
pealed to the Supreme Court, asqigning errors i n  the trial as set out in 
the record. 

A f t o r ~ ~ e y - G e n e r a l  Brurnrnift and Assistant A t to rneys -Genera l  Seawe l l  
and B r u t o n  for  t h e  S t a t e .  

W a l t e r  D. S i l e r  for  de f endan t .  

cox so^, J. When this appeal XTas called for hearing in this Court, 
counsel for  defendant moved that  the judgment of the Superior Court 
in this action be arrested, for that  it does not appear from the record 
certified to this Court that  in his order for a special term of the Supe- 
rior Court of Chatham County, to begin on Monday, 6 August, 1934, 
tlie Gorernor of this State ordered that  a grand jury should be drawn 
a t  said special term. The defendant contends that the indictment on 
which he was tried and convicted is  void for that  said indictment was 
returned by a grand jury which was drawn, chosen, sworn, and im- 
paneled without lawful authority, and that  for this reason the judgment 
on his conriction of the crime charged in said indictment should be 
arrested by this Court. 

The  record certified to this Court in tliis appeal sho~trs that  the sole 
authority for tlie holding of the special term a t  which the indictment 
was returned, and at which the defendant was tried and convicted, mas 
the letter set out in the record. The record does not contain an order 
by the Governor for the holding of said special term. We n-ere appre- 
liensire tliat tlic order of the Goremor, referred to in the letter, had been 
omitted f rom the record by an  inadrertence, and for that  reason caused 
a v r i t  of cer f io l -ar i  to be sent from this Court to the clerk of tlie Supe- 
rior Court of Chatliam County directing the said clerk to send to this 
Court certified copies of any orders or comlnissions from the Gorernor 
on file in his office relative to said special term. The return on this 
writ shovs that  the letter appearing in the record certified to tliis Court 
was the sole authority for the holding of said court, and that a t  the 
time the court conmned for the purpose of holding a special term, there 
was no order or commission in the records of said court relative to said 
special term. F o r  the purposes of defendant's motion for the arrest of 
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the judgment in this action, we must accept the record aa certified to this 
Court in this appeal. 

I t  does not appear in the statement of the case on appeal that the 
defendant moved in the Superior Court for the arrest of the judgment 
on the ground assigned for his motion in this Court. However, i t  is 
well settled that a motion for the arrest of a judgment of the Superior 
Court in a criminal action tried in that court may be made in the 
Supreme Court at  the hearing of an appeal from the judgment of the 
Superior Court. S. v. Marsh, 138 N .  C., 1000, 43 S. E:., 828. Indeed, 
in S. 11. Watkins, 101 N .  C., 702, 8 S. E., 346, it is said by M~rr imon ,  J.: 
"It is the duty of this Court to look through and scrutinize the whole 
record, and if it sees that the judgment should be arrested, it will, 
ex mero motu, direct that it be done." The motion muiit be based upon 
matter appearing in the record, or upon an omission from the record of 
some matter which should appear therein. S. v. Jenkins, 164 N.  C., 527, 
80 S. E., 231. 

The power of the Governor to order a special term of the Superior 
Court for any county in  this State, for the trial of criminal or civil 
actions, is statutory. C. S., 1450. See S. v. Retchey, 70 N.  C., 622, 
in  which i t  was held that the statute authorizing the Governor of this 
State to order a special term of the Superior Court is valid. When he 
has ordered such term to be held in any county of this State, it is the 
duty of the Governor to appoint one of the judges of the Superior Court 
to hold such term, and to issue to the judge appointed by him a com- 
mission authorizing him to hold such court. I f  a special term is 
ordered by the Governor for the trial of criminal actions, no grand jury 
shall be drawn at such term, unless the Governor shall EIO order. C. S., 
1454. Unless a grand jury is ordered for such term, only criminal 
actions pending in the court at  the time the special term convenes may 
be tried at  such term. When, however, the Governor expressly orders 
a grand jury to be drawn at such term, indictments returned by such 
grand jury may be tried at  such term. 

Conceding without deciding that the letter appearing in the record 
in this appeal is sufficient authority for the holding of a special term of 
the Superior Court of Chatham County, beginning on Monday, 6 Au- 
gust, 1934, for the trial of criminal actions, we must hold that in the 
absence of any order of the Governor that a grand jury be drawn a t  
said term, the indictment returned at  said time is void, and for that 
reason the motion of the defendant, first made in this Court, that the 
judgment in this action be arrested, must be allowed. I f  we should 
hold otherwise, the defendant would be deprived of a fight guaranteed 
by the Constitution of this State. Const. of N. C., Art. I, sec. 12. 

The defendant will not be discharged from custody, but will be held 
subject to further action by the Superior Court of Chatham County. 
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APOSTLE v. IXSURASCE Co. 

T h e  judgment  i n  this  action i s  arrested;  f o r  t h a t  reason i t  is need- 
less to  discuss the assignments of error  appearing i n  the  case on appeal,  
on which tlcfendant relics to support  his  contention tha t  he is cntitled 
to a new t r ia l  of th i s  action. 

J u d g m e n t  arrested. 

BERTHA JENNETTE APOSTLE v. ACACIA MUTUAL LIFE 
ISSURAKCE COBIPAISY. 

(Filed 10 April, 1935.) 

1, Appeal and  E r r o r  B b- 
An appeal will be determined in accordance with the theory of trial in 

the lower court. Art. IV, see. 8. 

2. Insurance H -Whether ilumrer acted on application for  reinstatement 
of policy within reasonable t h e  held for  determination of jury. 

The policy in  suit lapsed for noupayment of premiums thirty-one days 
after 1 June. Upon solicitation of insurer's local agent, insured signed 
application for reinstatement in xcordance with the terms of the policy, 
and gave same, together with check for past-due premiums, to tlw agent 
in Winston-Salem 21 July following, and insurer's agent fornarded same 
by mail from High Point to insurer's branch office in Charlotte, nhich 
received same during the afternoon of 25 July or the morning of 20 July. 
The branch ofice deposited the check, nhich nas  paid by the drance hank 
31 July, and fornarded the application to insurer's lioule office in Wash- 
ington, D. C., where it  was received 31 July. While the applicatioli \ \as  
under consideration a t  the home office, it was notified on 2 August that 
insured had died 1 August from injuries received in an automobile acci- 
dent. Insurer's local agent testified that he mailed the application in 
High Point to the brarich office in Charlotte 25 July. Plaintiff, beneficiary 
in the policy, introduced evidence from nhich the jury could find that the 
policy n a s  not mailed b j  inqurer's agent in High Point until the n~orning 
of 25 July. Held:  Whether insurer acted Upon the application for rein- 
statement within a reasonable time was properly submitted to the jury, 
the lapse of three days betneen the agent's receipt of the application 
and plaintiff's evidence of date he mailed same not being n reasonable 
time as a matter of law, and the conflicting evidence as to the tlate the 
agent mailed same being for the determination of the jury. 

APPEAL by  defendant f r o m  Parker, J., a t  n'ovember Term, 1931, of 
FOXSYTH, Affirmed. 

T h i s  action was begun i n  t h e  Forsy th  County  court  on 31 August,  
1933, and  was  t r ied i n  said court  at i t s  September Term,  1934. 

The action i s  t o  recover on a policy of insurance which was issued by 

t h e  defendant on  or  about 1 J a n u a r y ,  1933, a n d  which insured the  l i fe  
of Charles I. Apostle i n  the  s u m  of $5,000. 
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The insured, Charles I. Apostle, died on 1 August, 1933, from injuries 
resulting from an accident which occurred on 29 July, 1933. The 
plaintiff, his wife, is the beneficiary named in the policy. The defend- 
ant denied liability under the policy on the ground that the policy had 
lapsed prior to the death of the insured, because of the nonpayment of 
the premium which was due on 1 June, 1933. 

The premiums on the policy were payable monthly, each monthly 
premium being due and payable, in advance, on the 6rst day of the 
month. The amount of each monthly premium was $10.55. 

I t  is provided in the policy that after the payment of one monthly 
premium, a grace period of one month (not less than 31 days), without 
interest, would be allowed for the payment of subsequent monthly 
premiums, as they should fall due, and that "if any premium be not paid 
when due, as specified, or during the grace period, the policy shall lapse 
and be void, except as to the provisions for surrender options printed 
herein." 

I t  is further provided in the policy that "a lapsed policy may be 
reinstated at  any time, provided the member makes application therefor, 
furnishes evidence of insurability satisfactory to the company, and pays 
the premiums due to  the date of the reinstatement, with interest at  the 
rate of six per centum per annum." 

All monthly premiums which had become due on the policy prior to 
1 June, 1933, were paid by the insured, and the policy was in full force 
and effect at that date. The insured failed to pay the premium which 
was due on 1 June, 1933, at  that date or within the grace period allowed 
for its payment by the policy. For this reason the policy had lapsed 
at  the expiration of 31 days after 1 June, 1933. 

At about noon on 24 July, 1933, upon the solicitation of an agent 
of the defendant, the insured signed an application to the defendant for 
the reinstatement of the pqlicy, and delivered the application, with his 
check for $21.10, the amount then due for all premiums in arrears, to 
the said agent a t  Winston-Salem, N. C. I n  the application the insured 
certified that he was then in  good health, and had not been sick during 
the past twelve months. After he received the application and the check 
from the insured at  Winston-Salem, defendant's agent returned to his 
home in High Point, N. C., where he had his office. The application 
and the check were forwarded by the agent from High Point to the 
branch office of the defendant at Charlotte, N. C., by m , d .  Both the 
application and the check were received at the branch office of the 
defendant at Charlotte during the afternoon of 28 Ju ly ,  1933, or the 
morning of 29 July, 1933. The check was deposited by the cashier in 
defendant's branch office at  Charlotte on 29 July, 1933, and was paid 
in Winston-Salem on 31 July, 1933, by the bank on which it was drawn. 
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The application for the reinstatement of the policy was forwarded by 
mail from Charlotte, K. C., on 29 July,  1933, and was received a t  the 
lionie office of the defendant, in Wasliington, I). C., oil 31 July,  1933, 
wlien it rcceived attention bv the various deuartments in tlefendant's 
Ilome office. T l i i l e  it was under consideration by the undrrnri t ing 
department on 2 August, 1933, tlie defendant was informed that tlie 
insured hat1 died on 1 August, 1933, and that his death had resulted 
from injuries which lie had suffered on 29 July,  1933, i n  an autoniohile 
accident. Tlic defendant gaxe 110 further coiisitleration to the applica- 
tion, and immediately tendered to the plaintiff the amount of the check 
n-hicli the insured had delivered to its agent in payment of tlic preniiums 
due on the policy. The  plaintiff refuscd to accept said amount. 

The  only issue submitted to the jury at the tr ial  n a s  answered as 
follows : 

"Did the defendant fail to act within a reasonable time. under all 
the facts and circumstances surrounding the parties, nit11 respect to the 
application for reinstatement ? Answer : 'Yes.' " 

From jutlgmeut tliat the plaintiff recover of the defcntlarit the amount 
due under the policy, to wit : $4,949, nit11 intcrcst and costs, the defend- 
ant appealed to the Superior Court of Forsyth County, assigning as 
error the refusal of the tr ial  court to allow defendant's motion, a t  the 
close of all tlie evidence, for judgment as of norisuit, aiid the instruction 
of said court to tlie jury that if tlic plailitiff had satisfied the jury by 
tlie greater weiglit of tllc evidence tliat the defendant had failed to act 
upoii the application for the reillstatenlent of the policy ~vi th in  a 
reasonable tinic, under all the facts and circumstanc~s surrounding the 
parties, the jury slioultl anslier tlie issue ''Yes." 

At the hearing of defend:uit1s appeal to the Superior Court, the judge 
overruled defendant's assignments of error, and affirliied the judgmcnt 
of tlie Eorsyth County court. Tlie defendant appealed to tlie Suprenie 
Court, assigning as error the rulings of the judge of the Superior Court 
on its assignments of error, and tlie judgment. 

I n y l e  ct? Ruc l i e r  for  p la in t  i f .  
X a n l y ,  l l e n r l r e n  (e. T.Tromble f o r  d e f e n d a n t .  

COXNOR, J. This  action was tried in  the Forsytli County court upon 
the theory tliat, notwithstanding the policy had lapsed and become void, 
according to its terms, because of the nonpayment of the monthly pre- 
mium due on 1 June,  1933, the policy was i11 full force and effect at the 
death of the insured on I August, 1933, if the defendant had failed to 
act upon the application of the insured for its reinstatement within a 
reasonable time after the application was deliyered to defendant's agent 
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by the insured at Winston-Salem, iY. C., on 24 July, 1933. The record 
of the trial shows that it was conceded by the parties that if the defend- 
ant had failed to so act upon the application, the p l a i n t 3  was entitled to 
recover on the policy; and that otherwise she was not entitled to re- 
corer. Therefore, the only question presented by this appeal is whether 
there was evidence at  the trial from which the jury could find, as con- 
tended by the plaintiff, that the defendant failed to act upon the appli- 
catiou of the insured for the reinstatement of the policy within a reason- 
able time after its delivery to its agent a t  Winston-Salem, K. C., on 
24 July, 1933. No other question is presented by this appeal, for it is 
well settled, as said in  Hargett v. Lee, 206 N. C., 536, 174 S. E., 498, 
that an appeal ex necessitate follows the theory of the trial. See Shipp 
v. Stage Lines, 192 N .  C., 475, 135 S. E., 339. This principle is en- 
forced by this Court, because of the constitutional limitation of its juris- 
diction as an appellate Court. Const. of N. C., Art. I T T ,  sec. 8. 

I t  may be conceded that after the application for the reinstatement of 
the policy mas received by the defendant at  its home oflice in Washing- 
ton, I). C., on 31 July, 1933, the defendant did not fail to act upon it 
within a reasonable time. The evidence, however, shows that nearly 
four days elapsed from the time the application was delivered to defend- 
ant's agent at Winston-Salem, on 24 July, 1933, to the time it was 
received at defendant's branch office in Charlotte, during the afternoon 
of 28 July, 1933. While there was evidence tending to show that this 
delay was not due to the default of the agent, the credibility of this 
evidence was for the jury. Whether upon all the facts and circum- 
stances, as shown by the evidence, there was an unreasonable delay on 
the part of the agent was a question for the jury. 

I n  T m t  Co. v. Ins. CO., 199 N. C., 465, 154 S. E., 743, it is said: 
"Reasonable time is  generally conceived to be a mixed question of law 
and fact. 'If, from the admitted facts, the Court can draw the conclu- 
sion as to whether the time is reasonable or unreasonat~le, by applying 
to them a legal principle or a rule of law, then the question is one of 
law. But if different inferences may be drawn, or circumstances are 
numerous and complicated, and such that a definite legal rule cannot 
be applied to them, then the matter should be submitted to the jury. I t  
is only when the facts aye undisputed and different inferences cannot b'e 
reasonably drawn from them, that the question ever becomes one of law.' 
Claus v. Lee, 140 N .  C., 552, 53 S. E., 433; Blalock v. Clark, 133 N .  C., 
306, 45 S. E., 642; Blalock v. Clark, 137 N.  C., 140, 49 13. E., 88." 

I n  the instant case i t  cannot be held as a matter of law that the time 
which elapsed from the delivery by the insured to deferdant's agent of 
his application for the reinstatement of his policy to the receipt of the 
application at defendant's branch office in  Charlotte w a s  a reasonable 
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time. TVlietl~er o r  not the agent  mailed the application a t  H i g h  P o i n t  
on 25 Ju ly ,  1003, as  he testified, TTas f o r  the ju ry  t o  detc.rmine. T h e r e  

was el idencc f r o m  v~li ich the  j u r y  could find t h a t  the  application n a s  
not mailed a t  H i g h  P o i n t  un t i l  the  morning of 28 Ju ly ,  1933, and  tliat 
fo r  a t  least three days tllc agent, without  a n y  valid reason, kept  the 
applic:~tion i n  his  posqession a t  H i g h  Point ,  t h u s  unreasonably delaying 
i ts  comiderat ion by the defendant a t  i t s  home office i n  Tashing-ton, 
D. C. 

R e  fir111 n o  e r r o r  i n  the judgment of the Super ior  Court.  I t  is  
L2ffirrned. 

EI)IVAItI) UALTOK SI\IITII  v. S E W  TORI< LIFE I X S U R A S C E  COJIPANT. 

(Filed 10 April, 1933.) 

1. Pleadings E c-Allowance of amendment t o  pleadings held within dis- 
cretionary power of t r ia l  court  i n  this case. 

Plaintiff brouzht suit on a disability clause in a policy of life insurance, 
and defendant insnrcr filed answer alleging tliat the disability complained 
of, originating prior to the issuance of tlie policy. was riot covered thereby. 
The trial court allowed plaintiff to amend his complairlt by allegmg 
naiver by defendant of the condition precedent to his right of action that 
tlic disability sliould originate subsequent to the issuance of t h ~  policy. 
Held: The allo\vance of the amendment was in the court's discretionarg 
power, and is not objectionable on the ground that i t  subst:nitially 
changcd the cause of action, C. S ,  517, or that the time for filing reply 
to defendant's further answer had long since expired, C. S., 336. 

2. Insurance K a- 
I n  the absence of fraud or collusion between insured and insurer's 

agent, knowledge of thc agent, acting in tlie scope of his authority, a t  the 
inception of the policy of riolations of its conditions or covenants is 
imputed to the insurer, though the policy contains a stipulation to the 
contrary. 

3. Insurance R c--Complaint held t o  s ta te  cause of action on  disability 
clause. 

In  a n  action on a disability clauqe in a policy of life insurance a corn- 
plaint alleging disability nithin tlie terms of the policy, and that the con- 
dition of the policy tliat such disability should occur after the issuance 
of the policy, ~ v a s  naived by knowledge of insurer's agent a t  the time the 
policy was issued that insured liad been treated for a defect in his eye 
and had seemingly entirely recovered and had been in good health for five 
years is l tcld good a s  against a demurrer. 

4. Appeal and  E r r o r  J a- 
Ordinarily an appeal from a discretionary order of the lower court will 

be dismissed. 
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APPEAL by defendant from Cowper, Special Judge, at November 
Term, 1934, of PITT. Affirmed. 

This is an action brought by plaintiff to recover a certain amount 
of money, for total and permanent disability, under a policy for $5,000, 
issued to him by defendant, on 9 October, 1926. The premiums have 
all been paid. 
d provision in the policy is as follows: "Disability shall be consid- 

ered total whenever the insured is so disabled by bodily injury or disease 
that he is wholly prevented from performing any work, from following 
any occupation, or from engaging in any business for remuneration or 
profit, provided such disability occurred after the insurance under this 
policy took effect and before the anniversary of the policy on which the 
insured's age at nearest birthday is sixty." 

I t  js contended by defendant that the disability occurred before the 
policy was issued. That the plaintiff answered "No" in his applica- 
tion to the following question: "Have you consulted any physician for 
or suffered from any ailment or disease of the skin, middle ear, or eyes?" 

I n  plaintiff's claim for disability benefits made 19 August, 1932, he 
answered questions as follows: "(a) Are you wholly disabled at  the 
present time? 'Yes.' (b) State cause of disability: 'Don't know.' 
(a)  On what date did the illness begin that led up to the present dis- 
ability, and what was the nature of the illness? 'Some time in 1925, 
my right eye hurt at  night, until I had it treated.' (b) Give name and 
address of the first physician consulted at the beginning of that illness: 
'A. L. ~ a c L e a n ,  1201 N. Calvert St., Baltimore, Nd .  Was at Johns 
Hopkins Hospital at  that time.' (c) State date on which you first con- 
sulted that physician: 'Sept. 16, 1925.' (d) Give names of all other 
physicians consulted and dates of such consultations: 'J. 0. Baxter, New 
Bern, N. C., April, 1932.' From what date has your disability pre- 
~ e n t e d  you from engaging in any occupation whatsoever for remunera- 
tion or profit? 'January 1, 1932.' " 

The plaintiff was allowed by the court below to amend his complaint 
and set up the plea of waiver. The plaintif? contended their agent who 
sold him the policy knew about the eye treatment. That the eye, for six 
years, had given him no trouble after the treatment, and for five years 
from the time the policy was issued he was in good health and under 
no disability. That when the policy was taken out he was not 19 years 
old, and a pupil in the school conducted by the agent of the defendant 
company, who solicited the insurance. Without further detailing same, 
facts are set forth that would entitle plaintiff to a waiver issue on this 
application aspect. This action ~vas  here before on ihe question of 
removal to the Federal Court, 205 N. C., 348. The only exception and 
assignment of error made by the defendant will be s2t forth in the 
opinion. 
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S. J .  Everett for plaintiff. 
Albion Dunn for defendant. 

C L A R I ; ~ ~ ~ ; ,  J. The defendant's first and only exception and assignment 
of error embraces its cxceptiori to the order of his  Honor, G. TT. Cowper, 
special judge presiding a t  the November Tcrm, 1934, permitting the 
plaintiff to amend his pleadings so as to set up  a waiver of the condi- 
tions of the policy by the defendant, and the defendant contends that  
said ordcr n7as erroneously granted for tha t :  "(1) I t  is in violation of 
section 547, C. S., in that the amendment changes substantially the claim 
of the plaintiff, and ( 2 )  the court was without authority to pcrmit a 
replication, for that  the time for replying to the further answer and 
defense of the defendant had long since expired.', TFTe cannot so hold. 

N. C. Code 1931 (Michie), s ~ c .  536, is as follows: "The judge may 
likewise, in his discretion, and upon such terms as may be just, allow an  
answer or reply to be made, or other act to be done, after the time 
limited, or by an  ordcr to  enlarge the time." 

Section 547 is as follows: "The judge or court may before and after  
judgment, in furtherance of justice, and on such terms as may be proper, 
amend any pleading, process, or proceeding by adding or striking out the 
name of any par ty ;  by correcting a mistake in the name of a party, or a 
mistake in  any other respect by inserting other allegations material to 
the case; or, when the anlendment does not change substantially the claim 
or defense, by conforming the pleading or proceeding to the fact proved. 
When a proceeding taken by a party fails to conform to law in any 
respect, the tr ial  judge may permit an amendment of the proceeding so 
as to make it conformable thereto." 

Thc contention of defendant cannot be sustained. I n  d l d r i d g e  v. 
Ins. Co., 194 N .  C., 683 (682), we find: "At a special term of the Supe- 
rior Court held in December, 1026, the feme plaintiff TTas made a party 
and leave was granted the plaintiffs to reply to the answer. T h e  de- 
fendant objected to the order authorizing the replication, apparently on 
the ground that  pleadings must be filed and issues joined before the clerk. 
Public Laws 1921, Ex. Scs., ch. 92;  Public Laws 1923, ch. 23; Public 
Laws 1924, Ex. Ses., ch. 18. These statutes have reference to the clerk 
and were not intended to impair the broad polvers conferred on the 
judge, n h o  'may in his discretion and upon such tcrms as may be just 
allow an answer or reply to be made, or other act done, after the time 
linlitcd or by an  order to enlarge the time.' CI. S., 536; lllcSair c. I7ar- 
boro, 186 K. C., 111; C'alzoon v. Everton, 187 N .  C., 369; Baftle v. 
Xercer, ?bid., 437; Roberts v. Xerritt, 189 hi. C., 194; Butler v. Arnzour, 
192 N. C., 510. The  ordcr was an exercise of the court's discretion, 
and mill not be disturbed." 
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I n  Hines v. Lucas, 195 N. C., 376 (377), is the following: "The judge 
had the power to extend the time for filing complaint and his refusal to 
dismiss the action, under the facts presented, was at least equivalent to  
an order permitting the filing of complaint. Under -he law as now 
written, when a cause is properly before the judge, he has power, in the 
exercise of a sound legal discretion, to extend the time for filing plead- 
ings. C. s., 536; Aldridge v. Ins. Co., 194 N. C., 683. While it is true 
that the Aldridge case, mpra ,  and the line of cases therein cited, refer 
more particularly to filing answer, no sound reason occurs to us why the 
same power does not exist for enlarging the time for filing complaint. 
C. S., 536." Bowie v. Tucker,  197 N.  C., 671 (673); Washington v .  
Hodges, 200 N. C., 364 (370) ; N. C. Practice and Procedure in Civil 
Cases (McIntosh), sec. 485, pp. 513-4. 

I t  is well settled by a long line of decisions in this jurisdiction that in 
the absence of fraud or collusion between the insured and the agent, the 
knowledge of the agent, when acting within the scope of the powers 
entrusted to him, will be imputed to the company, though the policy 
contains stipulation to the contrary. This principle applies to condi- 
tions existing at  the inception of the policy and not rtfter the policy 
has been issued. The doctrine of waiver is  applied by the courts upon 
the well-settled principles of equity. Greene v. Ins. Co. 196 N .  C., 335 
(339-40) ; Nidkiff v. Ins. Co., 197 N. C., 139 (142) ; Houck v. Im. Co., 
198 N.  C., 303 (305) ; Colson v. Assurance Co., 207 N .  C., 581 (583-4). 

In Stockton v. Insurance Co., 207 N .  C., 43 (44), i t  1s said: "Under 
their plea of waiver, i t  was competent for the plaintiffs to show that 
defendant's agent had full knowledge of the encumbrance held by the 
Federal Land Bank at the time of the issuance of the policy in suit. 
Houck v. Ins. Co., 198 N .  C., 303, 151 S. E., 628; Aldrrdge v. Ins. Co., 
194 N. C., 683, 140 S. E., 706; Johnson v. Ins. Co., 1172 h'. C., 142, 
90 S. E., 124." 

The amended pleading, which was granted in the discretion of the 
court below, did not change substantially the cause of action, and it set 
up a waiver to defendant's allegation. A cause of action is stated by 
plaintiff and the demurrer ore tenus of defendant cannot be sustained. 
Ordinarily an appeal to this Court will be dismissed when taken from a 
discretionary order in the court below. The judgment of the court 
below is 

Affirmed. 
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H. STADIEM v. RUFUS HARVELT,. 

(Filed 10 April, 1935.) 
1. Trial G b- 

A verdict will be liberally construed ~ ~ i t h  a view of sustaining it, and 
to this end resort may be had to the pleadings, eridence, and charge of 
the court. 

2. Ejectment B +Verdict liberally colllstn~rd in light of evidence and 
charge held to sustain judgment for defendant in this action in sum- 
mary ejectment. 

The issue submitted in this action in summary ejectment mas: "Is the 
defendant a tenant of the plaintiff, and does he hold over after the espira- 
tion of the tenancy?" to ~ \ h i c h  the jury alisnered "KO." In  the light of 
a n  affidavit filed by plaintiff before the justice of tlie peace, the evidence 
and charge of the court in the Superior Court and the court's statement 
of the contentions of the parties to which no objection mas entered, i t  
appeared that the parties admitted the tenancy and the only issue of fact 
n a s  whether the parol lease terminated the December prior to the institu- 
tion of the action or the December nest succeeding, and that  the july 
answered this issue of fact on conflicting evidence in defendant's favor. 
Hcld: The verdict sustains the judgment of the court that plaintiff is not 
entitled to the relief of summary ejectment. 

3. Appeal and Error F' & 

Appellant's assignment of error to the trial court's refusal to submit 
the issue a s  tendered by him cannot be considered on appeal there 
is neither objection nor exception taken on the trial to the court's refusal 
to  submit the issue a s  tendered or to the issue as submitted by the court. 

4. Trial E e- 
This action in summary ejectment was tried solely upon the theory of 

whether defendant's lease had expired. Held: Plaintiff's exception to the 
court's refusal to gire instructions requested a s  to the necessity of giving 
notice to quit cannot be sustained, the instructioiis requested having no 
relevancy to the theory upon ~ ~ h i c h  the case n a s  tried. 

T r r ~ s  was a n  action i n  summary  ejectmmt,  commenced before a justice 
of the peace under  C. S., 2365, e t  seq., and heard upon appeal  h~ the 
plaintiff to  the  Superior  Cour t  by P a d c r ,  J. ,  and  a jury, a t  t h e  Febru-  
a r y  Term,  1035, of LEXOIR. Affirmed. 

Issues n e r e  submitted to  and  answered by the jury as  follows: 
"1. Is  the defendant a tenant  of tlie plaintiff, and  does he hold over 

af tcr  the  expirat ion of t h e  t enancy?  Answer:  'So.' 
"2. W i a t  amount ,  if any, is the  defendant indebted to the plaintiff 

fo r  rent  per rnonth for  the  house and l a n d ?  A n s ~ r e r  : 'Sothing. '  (By 
consent.)" 

H i s  H o ~ i o r  entered judgment "that tlie tenancy of the defendant has 
not expired a n d  t h a t  the plaintiff is not entitled to  the  possession of the  
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tract of land and the buildings described in tlie complaint in this action," 
and "that the defendant is tenant, of the plaintiff, and ss such tenant is 
entitled to the 1)ossession of said lands and buildings (luring the year 
1035." From this judgment the plaintiff appealed to the Supreme 
Court, assigning errors. 

Sc r r~ :xc r~ ,  J. Tlic rcrplcsity on the record arises from the 
Tray the first issue was drawn. I f  u e  had only the issue and its answer 
to enlighten us, it  would s ~ e n i  that  however the issue was ans~verecl 
the drfendant must lose, since if the answer should be ill the affirmative, 
there would be a fintling tliat the defenclaiit mas a tenant and that he 
was liolding over after the expiration of his tenancy, and, therefore, 
should be cjcetctl; and if tlie answer should be in the negative there 
would be a finding that the defendant was not a tenant and not holding 
over after liis tenancy expired, and, therefore, not being a tenant was a 
trespasser, and should be ejected. 3 case for the plaintiff of "Heads I 
~ r i n  and tails you lose." Albeit, that  conflicts i n  the findings of essen- 
tial and t leterminnti~c facts in a verdict will xitiate it, i t  is well recog- 
nized that  a 1 crdict d 1 0 ~ l d  he liberally and farorably eonstrued with a 
view of sustaining it, if possible, and that resort mag' be had to the 
pleadings, evidence, and charge of the court in order to obtain a proper 
interpretation of a rerdict. D o ~ m c l l  v. Greensboro, 164 X. C., 330; 
Sifterson, v. Si f t erson ,  191 N .  C., 319; W i l s o n  v. Fertilizer Company ,  
203 X. C., 359, and cases there cited. 

While the first issue may be inartificially drawn, by reference to such 
pleadings as  were in this ease, the affidavit and summon:: in the court of 
first instance, and to tlie evidence and charge in  the Superior Court, i t  
is apparent that his 13onor instructed the jury to consider the issue as 
if it  road substantially: "Does the defendant as a tenant of the plaintiff 
hold over after  the expiration of liis tenancy ?" Construing the issue 
as so reading, n-c tliiiilr any error or irregularity was fully cured. Rich-  
ardson v. E d ~ i ~ z r d s ,  I56 X. C., 590. 

By reference to tlie affidavit of the plaintiff before the justice of the 
pence and his testimony in the Superior Court, it  will be seen that  the 
p1aint;ff contended tliat he rented the lands to the defendant for the 
years 1931, 1933, a i d  1934, that he made a separate rental contract 
for each year, and that the defendant's term expired 31 Ilecember, 1934. 
And bv reference to the defentlant's testimony in  the Superior Court it  
will be seen that  the defendant contcnded that the rental contract under 
which he held mas made in September, 1933, and corered the three years 
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of 1933, 1934, and 1935, and that, therefore, the defendant's term ex- 
pired on 31 Deeembcr, 1935. Neither party contended that  tlie defend- 
ant lvas not a t  one time a tenant of the plaintiff by virtue of an oral 
contract of lease, or tliat the defendant was not then in possessio~l, and 
the sole issue of fact raised was whrther this tenancy expired on 31 
Decembcr, 1934, or on 31 December, 1935. 

The. controversy was narroned to one question of fact, and, eonse- 
quently, thc court inqtructed tlie jury that  if they should find that the 
plaintiff and defendant entered into a contract vhereby the defendant 
leased tlie land for the pcriod of tlie year 1934, i t  would be tlie duty of 
tlie jury to ansner tlie first issue "Yes," hut that  if tlie jury ihould 
find that  tlie plaintiff entered into a contract wliereby he leased the 
premises to tlie defer~dant for a pcriod of thrcc years, tliat is, for the 
yrars 1933, 1934, and 1935, they nould allsn.er the first issue "So." 
I n  the light of the eritlcnce and of the charge only one interpretation of 
t l ~ c  T crdict is permissible, and that is, that the jury acccpted the de- 
fendant's vrrsion of the contract and found tliat lie was still the tenant of 
the plaiiitiff, and that his tern1 had not expired. 

111s IIonor charged the jury tliat "the plaintiff contends that you 
sl~oultl 11c satisfied from the euitlcnce and by its greater neight that the 
tenancy of the defendant terii~inated on 31 December, 193.1, and that  

is non holding over n.roiigfi~lly after his rental period has expired, 
and that you sllould aliswer the first issue 'Yes'". , and, furtliw, that  
" n p n  nil the trstirnonj i11 the ease the plaintiff contends that  you 
sliould 1)c wtisfied from the eT idenee arid by its greater weight that  the 
tenant is liolding over after the expiratioii of his  tcuancy." These 
statrments of the plaintiff's conteutions, uncliallenged hy ohjcrtioii or 
esccption, cvlearly ~ ~ ~ d i c a t e  that  tile plniutiff admitted that  tlle defentl- 
ant n a s  his tellant, and made only onc contention, namely, that  the 
Jefel~tlant uns  l~olding o r w  after tllc expiration of his tenancy, and that  
this vspiration took place 31 December, 1934. The charge further re- 
T e:ds that tho court stated to the jury tliat the defendant admitted tliat 
lie n a s  n tcnant of tlie ~)l:ilntifY a i d  conteiirlecl that his contract of lcase 
Tras for t h e e  years, and therefore did not expire until 31 I)ccernber, 
1935. Tlierefore, it  is manifest that but one question of fact n , ~ s  sub- 
mitted to the jury, namely, did tlie contract of lease expire on 31 De- 
cember, 193-1, or 31 Decembcr, 1035? Vll i le  the e~ idcnec  was con- 
flicting, i t  \ \as fully and clearly presented to tlie jury urider a f:rir and 
impartla1 charge b r  the court, ant1 the issue n a s  answered by the jury 
as the jury mas told the defendant coiltended it should be :lnsneretl. 
Interpreting the verdict in the light of the evidence and charge, Jve see 
no error in entering j u t l p e n t  for  the defendant as  appears in the 
record. 
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The plaintiff's first assignment of error as  to the refusal to submit the 
first issue as tendered by him and the adoption of the first issue as sub- 
mitted by the court cannot be considered for the reason that  it appears 
from the record that  neither objection nor exception to such refusal 
or submission of issues mas made a t  the trial. C. S., 5ElO; C o t t o n  X i l l s  
v. i l b t w m f h y ,  115 K. C., 402, and cases there cited. EIowever, the issue 
as tendered by tlie plaintiff nould have carried the same coilfusion as 
did the one submitted by the court. The issue so tcndcred was: "Was 
the defendant a tenant of the plaintiff, and if so, did he hold over after 
tlie expiration of the tenancy?" I f  answered in the a ~ r m a t i v e ,  there 
nould be a finding that  the defendant was a tenant of the plaintiff hold- 
ing over after the expiration of the tenancy, and hence sl~ould be ejected; 
and if ans~wrecl in tlic nega t i~e ,  there nould be a find ng that  the de- 
fendant n a s  not a tenant of the plaintiff, and therefore a trespasser, and 
sllould be ejected. Tliis tentlered issue, unexplained by evidence or 
charge, would  ha^ e been but another "sure bet" for the plaintiff. 

The  plaintiff's second and third assigmients of error, ~ h i c l i  are to the 
court's refusal to give requested prayers for instructions as to thc neces- 
sit5 of giving notice to quit, cannot be sustained, since siwh prayers had 
no re l ,>~ancg to the tlicory upon wl~ich  the case was triel-i. 

I'hc plaintiff 's fourth and fifth assignments of error are to the court's 
sigliing judgment for the defendant and rcsfusal to sign judgment for 
tlie plai i~ti i i .  These assignnlents are disposed of by the tiiscuss!on in the 
outset of this opiliion. 

~~ffil~lllecl. 

TOWS OF FARJIVILLE v. JOHS HILL PATLOR ASD WIFE, 
ALICE PATLOR. 

(Two Cases.) 

(Filed 10 April, 193.5.) 

1. Limitation of Actions B a-Tardy parment of street assessment will not 
start running of statute agnimt rrmnining unpaid installments where 
niunicipalitg does not declare them due under acce1e1'ation provision. 

Defendants paid the fiist of tell yearly installments on liens  g gain st 
their lots for street i~nprorements fourtc>en days lat~>, and uade no 
further payments on the liens. Over ten years elapsed from the (late of 
def'endants' tardy payment of the first installment to the date plaintiff 
municipality instituted this action to enforce the liens, but the action \ \as 
instituted less than ten Sears from the date the second installment mas 
due. Held: Plaintiff's action was not barred by the ten-year statute of 
lin~itations, since the provision of C. S., 2716, that upon f,lilure to pay any 
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installment when due all installments remaining unpaid should at  once 
become due and payable, gives the municipality the optional right to de- 
clare all installments due and payable upon default, and in the absence 
of its declaration to invoke the acceleration provision the statute of limi- 
tations  ill not begin to run against unpaid installments not then due. 
C. s., 437. 

2. Municipal Corporations G i-C. S., 2716, gives municipality option to 
accelerate maturity of unpaid assessments for street improvements 
upon default. 

The provision of C. S., 2716, that upon default in the payment of an 
installment due on street assessments, the remaining unpaid installments 
should thereupon become due and payable, being for the benefit of the 
municipality, gives the municipality the optional right to declare remain- 
ing unpaid installments due upon default in payment of any installment 
and does not automatically accelerate the maturity of unpaid installments. 

 PEAL by  the  defendants i n  two cases consolidated f o r  the purpose of 
t r i a l  f r o m  Parker, J., a t  September Term,  1934, of PITT. Affirmed. 

T h e  plaintiff town of Farmvi l le  instituted two separate  actions f o r  
the  purpose of collecting pavement as~essment  liens against two lots 
onned  by the  defendants P a y l o r  and  his  ~v i fe ,  on  N a i n  a n d  P i n e  streets, 
r cspec t i~c ly ,  i n  said t o n n .  T h e  assessments were l e ~ i c d  under  chapter  
36,  Publ ic  Laws 1913, being C. S., 2703, e t  seq. T h e  first installment 
of each aqsessrnent n a s  due  a n d  p a ~ a b l e  on 1 October, 1920, and  was 
paid 1 4  October. 1920. S o  other installments have been paid. Sum-  
monies v c r e  issucd on 3 1  December, 1930. 

The drfentlants i n  answering t h e  complaints pleaded the  ten-year 
s tatute  of l imitat ions i n  bar  of a n y  recovery by the  plaintiff. T h e  fol- 
l o v i n g  issues, wi th  the  proper  n a m e  of street inserted, were submitted i n  
each ease : 

"1. TIThat a m o u i ~ t ,  if any, is owed as  p a ~ i n g  assessnient upon the  prop-  
e r ty  on  Street,  as  descrihcd i n  the compla in t?  

"2. I s  the plaintiff's cause of action barred by  the  s tatute  of limita- 
tions ?" 

T h e  first issues 111 the  respectire cases were, by eonscnt, answered, 
"$-I-17.2s) with interest f r o m  1 October, 1910," and  "$303.54, nit11 inter- 
est f r o m  1 Octobcr, 1920," and  the court instructed the j u r y  t h a t  if they 
foulltl the facts  to  be as  s I i o ~ \ n  by all  of the evidence they vould  a n m e r  
the  second issue i n  each case i n  the n c g a t i ~ e .  F r o m  judgnients fo r  the  
plaintiff based u1)cn tlle verdicts, the  defe l~dants  appealed to the S u -  
preme Court ,  assigning errors. 

John B. Lewis for plainf i f .  
John Bill Paylor for defe?zdanfs. 
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SCHEKCIC, J. The assessments were levied by virtue of chapter 56, 
Public Laws of 1915, and it is conceded that the plainti? has complied 
with tlie provisions of the statute, and that  the amounts sued for, 
namely, $417.25 and $305.54, are due and constitute a lien against the 
lots of tlie defendants, unless the causes of action are barred by the ten- 
year statute of limitations. C. s., 437; IIigh P o i n t  I,. Clinard, 204 
N. C., 149. The  determinative facts are these: The  first installment of 
each assessment fell due on 1 October, 1920, and tlie second installments 
tlicreof fell tlue on 1 October, 1921, and other installinents on each suc- 
ceeding 1 October up to and including the year 1029. Tlie first install- 
meiits, due 1 October, 1920, vere  paid on 14 October, 1920, mid no 
other installnicnts have been paid. The  suminoils in the respective 
actions was issued 31 December, 1930. 

portion of section 10 of the act under which the plaintiff pro- 
ceeded (C. s . ,  2716), reads as follows: "Such installments shall bear 
intcrcst a t  the rate of six per centum per annum from the date of the 
coiifirniation of tlie assessment roll, and in case of the failure or neglect 
of ally property owner . . . to pay any installment when the same 
shall bccoine due a i d  payable, then and in that event all of the install- 
meuts remaining unpaid shall a t  once become due and payable, and such 
propcriy . . . shall be sold by the nlunicipality under the same 
rules, regulations, rights of redemption, and savings as are non. pre- 
scribed by law for the sale of land for unpaid taxes." 

Tllc tlcfc~ldnuts' colltention is that  the failure to pay the first install- 
rncilr n l i c i~  due on 1 October, 1920, caused all of the installments to 
beconic at ollc3c, due and payable after that (late, ant1 caused the ten-year 
statute of limitations to begin to run  against all unpaid assessi~~ents;  
ant1 tliat the making and acceptaim of the pa*yment on 14 October, 1920, 
c ~ s t e ~ ~ d r i l  the time of the bcgilining of the running of ths  statute of 
limitations ngaii~st all installiner~ts then remaining unpaid uutil 15 Octo- 
ber, 1920, aiid that from 13 October, 1920, to 31 December, 1930, being 
more t l m l  ten years, the causes of action nere  barred ~ l i e n  the suni- 
lnonses wcre issued. Tlie plaiiitiff, on tlie contrary, contcnds that  while 
the failure to pay the first installinents when due on 1 Octobcr, 1920, 
gave to it tlie riglit to declare all the remaining installinents due arid 
payable, tliat said i~istallnlents did not automatically bccome tlue and 
payable in  the absence of any declaration by the plaintiff of its purpose 
to involie the accelcratio~l provisions of tlie statutc, and that tlic t'nrliest 
possiblc date that  tlic statutc of limitations could l m ~ e  begun to run was 
1 October, 1921, tlie date the second installinents, the first in which there 
was a default in payment, fell due, and tha t  tlierefore its causes of action 
are  not barred by the statute of liniitations pleaded, since from 1 Octo- 
ber, 1921, to 31 December, 1930, is less than ten years. We concur in 
the contentions of the plaintiff. 
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I n  ,lfeadozus Co. v. Bryan, 195 S. C., 398, the statute of limitations 
was interposed to a series of notes secured by a mortgage deed containing 
a provision by the terms of which, upon default in the payment of any 
one of said notes, "the entire debt shall be due and payable, and the 
parties of tlie first part in such case do hereby authorize and fully 
emponer the said party of the second part, his heirs, executors, admin- 
istrators, ant1 assigns to sell" thc lands conveyed a t  the courthouse door, 
and  this Court held that  -here notes are g i ~ e n  in series and are secured 
by a mortgage deed on lands containing a provision that upon the 
failure to pay any one of the notes in the series upon maturity all the 
notes of the series sliall become due and payable, that the mortgagee had 
the option to enforce the sale upon the happening of the event so speci- 
fied, and \\lien tlie mortgagee had not cxerciscd his option tlie statute of 
limitations applied as from tlie due date of each note in the series, as if 
the pro\-ision for the acceleration of the payment had not been incorpo- 
rated in the mortgage. 

The  language of tlie statute, "in case of the failure or neglect of any 
property onner . . . to pay said installment when the same shall 
become due and payablc, then, in that event, all of said installments 
reniainirig unpaid shall a t  once become due and payable," is to the same 
effect as that  of the mortgage deed above set forth, and n e  are of the 
opinion that  the purpo,e of tlie statute n a s  to provide an optional 
remedy to the crcclitor tow11 (tlie plaintiff) by giving it the discretionary 
r~g l i t  to declare the whole debt due upon failure in tlie payment of past- 
due installnients, rather than to provide for the automatic acceleration 
of the maturity of all unpaid assessments. To hold that  thc failure to 
pay any installment when due automatically matured the remaining 
mstallments arid started the running of the statute of limitations against 
the cntire debt nould no rk  hardship upon the debtor property owner, 
since they woulcl be subject to fortdosure proceedings which the creditor 
t onn  might not institute except to protect itself against the statute of 
lilnitations; and to hold that  the making and acceptance of payment of 
past-due assessments did not postpone the running of the statute until 
anotllcr assessment became due noulcl destroy any incentive to the iehtor 
property owners to reestablish the installnlent p l m  for the paj-melit of 
assessme~lts due in the future by paying installments past due. 

The  Appellate Court of Indiana,  in tlie case of People's Trusf LC. SOL/'- 
inns Bank c t  al. z.. l icnncssey et al., 149 N. E., 363, when called upon 
t o  consider a plea of the statute of limitations interposed under similar 
facts and involving a statute with practically the same provision as is 
contained in our statute, held that  the statute of limitations did not 
begin to run  against unpaid deferred installments of municipal assess- 
ment liens upon failure in the paylnent of the first installments wheu 
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due, in  t h e  absence of a n y  declaration by  the assignee of the  assessment 
liens ( t h e  plaintiff) of i t s  purpose to  avai l  itself of i ts  optional r igh t  t o  
accelerate the m a t u r i t v  of said deferred installments. T h e  Court 's con- 
clusion was  reached by drawing a n  analogy between the  fai lure  to  p a y  
notes secured by  mortgages wi th  acceleration clauses and fa i lu re  to p a y  
deferred installments of paving assessments levied by  vi:-tue of statutes 
with s imilar  acceleration clauses. 

W e  hold t h a t  the  provision f o r  t h e  acceleration of the  matur i ty  of 
deferred installments upon  defaul t  i n  payment  of past-due installments 
is  f o r  the benefit of the  creditor town, a n d  is not self-operative, and t h a t  
t h e  town, upon  default,  m a y  either inst i tute  foreclosure proceedings or  
m a y  waive the  acceleration provision without  s ta r t ing  the running  of the  
s tatute  of limitations. 

T h e  judgments of the  Super ior  Cour t  a r e  
Affirmed. 

HENRY C. MOYE AND WIFE, FRANCES RIOYE, v. NOR'CH CAROLINA 
JOlNT-STOCK LAND BANK O F  DURHAM, A CORP~RA~~ION,  WILLIAM 
MOYE, AND JOHN T17. HOLMES. 

(Filed 10 April, 1935.) 

1. Vendor and Purchaser E c-Where purchaser does not establish valid, 
subsisting contract he may not attack vendor's subseq~lent contract to 
convey. 

Where, in an action on a contract to convey lands, the jury finds that 
plaintiff purchaser had abandoned or canceled the contract sued on, a 
subsequent issue as  to whether the vendor's subsequent contract with a 
third person to convey the same lands was entered into collusively in 
furtherance of a conspiracy to defeat plaintid purchaser's right to specific 
performance, i s  rendered immaterial, since such issue  lete ermines only 
whether plaintiff is entitled to specific performance or is remitted to dam- 
ages for breach of the contract, and the answer to the f ~ r s t  issue deter- 
mines that plaintiff has no rights under the contract sued on, and has no 
legal basis to demand cancellation of the second contract to convey. 

2. SamtrBurden is on plaintiff purchaser to prove his irendor's subse- 
quent contract to convey to third person was entered into collusively. 

In  a suit by the purchaser in a contract to convey lands against the 
vendor therein and a third person to whom the vendor subsequently 
contracted to convey the same lands, the burden is on plaintiff to prove 
that the second contract to convey was entered into through conspiracy 
and collusion to defeat plaintiff's right to specific performance, and where 
plaintiff's evidence is insufficient to sustain an affirmative answer to the 
issue, the court's peremptory instruction to answer the issue in defendant's 
favor is not erroneous. 
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Morn L'. BANK. 

-IITEIL by plaintiffs f r o m  B a r n h l l l ,  J., a t  J a n u a r y  Term,  1935, of 
PITT. Affirmed. 

T h r e e  separate  actions n e r e  collsolidated f o r  the purpose of trial,  
namely, (1)  a n  action i n  sunin1;lry cjectmeslt instituted by  VTilliam 
N o y e  against H e n r y  3Iove. aml ( 2 )  a n  action t o  recover rents fo r  the 
year  1034 iustitnted by T i l l i a m  N o y c  against H e n r y  Xoye,  and ( 3 )  a n  
action in*tituted by I I r n r y  C. X o y c  and  his n i fe ,  Frances Moye, against 
tlie S o r t l i  Carol ina Jo in t - s tock  L a n d  Bank ,  Wi l l i am AIoye, ant1 J .  K. 
Holmcs, i n  n l ~ i c h  the 1)laintiffs allrge tha t  tliey, act ing through J .  KT'. 
Holiliei. hat1 co11tractc.d fo r  a reronreyalice f r o m  the tlcfentlant l2111tl 
bmik of a f a r m  which they h a d  formerly onnetl,  and  vliicli  lint1 bee11 
p u ~ l i a c e d  by the  haiik under  a foreclosl~re proceeding, arid that  haid 
bank ha11 hreachctl said contract and  refused to reconrey the land to 
t l i m ~ ,  and  tha t  these plaintiffs n e r e  entitled to  a deed for  saitl land b: 
way  of spccific performaace. These p1;iintiffs fu r ther  allege t h a t  while 
the  said haiilr m a y  have contracted to coiir.ey tlie l and  to TITilliani Moye, 
tha t  such contract of C O I ~ Y P J ~ I I C C  n a s  not i n  good fai th ,  but  merely a 
subterfuge to n ~ a l w  it  appear  t h a t  the t i t le  n a s  i n  a th i rd  party,  so t h a t  
the  plaintiff's could not l m ~ e  sl~ecific perfornlni~ce of their  contract of 
sale and  purcliase, and  tha t  t h y  :ire entitled to l i a ~ c  such contract of 
.s:tle 11) the laiitl bmik to Wil l iam Aloye, n h i c h  is  of record, ca~iceled 
arid set as ide;  or, ill the e \cn t  that  Williain Moyc tooli such coiltract 
of w l c  ni t l iout  notice of tlie r ights  and  c la~rns  of tlie plaintiffs, :\lid f o r  
tha t  rcLason s p ( ~ l f i c  performalice could iiot be lixtl, that  t h q ,  the 1)1:~i11- 
tiff+. a rc  elltitled to rec2orer the s u m  of $2,000 for  the breach of their  
saitl culltract. T h e  tleferidants X o r t h  Carol ina Joint-Stock Laritl 11alik 
arid W i l l ~ a m  M u j c  filed ailawers i n  w l ~ i c h  tliey a \  erred t h a t  x ~ i y  coiitrnct 
of sale and  purchase, n l ~ i c h  m a y  h a \  e existed bet\\ een said land bank 
a n d  thc plamtiffs H e n r y  C. 3Io-e ant1 hi, n i fe ,  n n s  canceled or ahmi- 
dolled by mutua l  consent of the  parties. Tlic defentlant J .  TI'. I loh i i t~ ,  
filed 110 m s n e r .  

F r o m  a judgmeiit f o r  the deferidaiits S o r t l i  Carolilia Joint-Stork 
L a n d  B a n k  and  Wil l iam M o j e  to  the effect t h a t  said plai~l t i f fs  n e r e  iiot 
entitled to sprvific perfornia~lc~e of tllc contract of t l ~ c  sale a ~ l t l  l)urclluse, 
o r  to  rec20\er damage, f o r  tlie breach thereof, siuce said c2ontr:lct n a :  
ca~lccletl  or abandoiictl hy said plaintiffs, the plaintiffs H e n r y  C. M o j e  
ant1 his n if?. Franccs Noye,  appealctl to tlie S u p r r m e  Court.  a s i g n i n g  
errors .  

,Y. ,I. 131 ( r e t i  for p l a i n f i ~ s ,  a p l ~ e l l a n f s .  
.I. N. Jrrnzis at ld J .  S. Pat ierson for d i ~ f e n d a n f s ,  a p p d l w s .  

SCHEKCIC, J. These consolidated cases were first heard before D a n -  
iels, J . ,  a t  the February  Term,  1934, and  answers \$-ere made to \ arious 
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issues, all of which were set aside v i t h  the exception of two, and the 
case was retained that  further issues might be answered a t  a subsequent 
term. The  two issues and the answers thereto retained by Daniels, J., 
and brought forward as a part  of this case on appeal, a r ?  as follows: 

"1. Did the defendant Xor th  Carolina Joint-stock Land Bank, under 
written contract, agree to sell the lands in question of Henry C. Moye 
to the defendant J. W. Holmes? Answer : 'Yes.' 

"2. Did Mr. J. W. Holmes purchase from the defendant bank the 
property described in the complaint as  the agent or trusiee of Henry  C. 
Moye ? Answer : 'Yes."' 

T o  the action of Daniels, J., no objection or exception mas noted. 
Eight issues were submitted by Barnhill, J . ,  a t  the Janua ry  Term, 

1933, and were answered, or left unanswered, as follows 
"1. Was the contract of purchase and sale between North Carolina 

Joint-Stock Land Bank and J. TV. Holmes for Henry  Moye canceled by 
mutual  consent of the parties, or abandoned by the purchaser, as 
alleged ? Answer : 'Yes.' 

"2. I f  not, did the North Carolina Joint-stock Land Bank breach 
said contract ? Answer : 

"3. What damage, if any, is Henry  Moye entitled to recover on ac- 
count of the breach of said contract ? Answer : 

"4. Did Henry  Moye rent or lease the land in controversy from 
William Moye for the Fear 1933, as alleged ! Answer : KO.' 

" 5 .  If  so, did tlie said William Noye give the said Henry  Xoye due 
notice to vacate a t  the end of his said lease, as alleged? Answer : 

"6. What amount, if any, is  William Moye entitled to recover of Henry  
Moge for rent for said premises for the year 1933? Answer: 

''7. What was a fa i r  and reasonable rental value for said land for the 
year 19342 Answer : '$425.00.' 

"8. Did tlie Kor th  Carolina Joint-Stock Land Ban'r coi!spire and 
collutlc with William Noye to make a fictitious  con^ eyance to the said 
William Noye of said premises for the purpose of defeating the rights 
of Henry  Noye under tlie contract of purchase entered into by J. W. 
Holmes, as alleged? Lhswer  : 'So.' " 

The assigninents of error assail the charge of the court to the effcct 
that since the burden of proof on the eighth, and last, issue was upon 
the plaintiffs, and since there was not sufficient evidence to be submitted 
upon 11ie afirmatixe thereof, that  the jury should answer the eighth 
issue in the negative; and the adlnission a l ~ d  exclusion of certain evi- 
dence in the course of the trial. 

We will address ourselves first to the assignments of error relating to 
the peremptory charge upon the eighth issue. The jury having au- 
s w r e d  the first issue in the affirmative, and thereby found that the 
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contract of sale and purchase between the land bank and the defendant 
Holmes for the plaintiff Henry  Noye was either canceled or abandoned, 
it would seem to matter not whether the eighth issue was answered a t  all, 
since if the contract of sale and purchase was either canceled or aban- 
doned tliere nould be no "rights of Henry  Xoye under the cor~tract of 
purchase entered into by J. TV. Holmes" to be defeated by conipiracy 
and collusion, or  otherwise. 

The  manifest purpose of the eighth issue v-as, in tlie event the firqt 
issue was answered in the negatirc, to determine ~ ~ h e t h e r  the plaintiffs 
would recover the land or a monetary jutlgn~cnt. I f  the first issue had 
been ansxered in the negative and the eighth issue in the a f f i rn~a t i~  e, the 
plaintiffs Henry  Moye and u i f e  would ha l e  been entitled to a tlecrec 
canceliiig the contract of sale bx the lalit1 bank to TT'illiarn Xoye and 
directing the bank to make a deed to J. TV. Holnies for tlic use and 
benefit of Henry  Moye and his wife. I f  the first issue had bcrn an- 
sxered in  the negative and the eighth issuc in the negative, the plaintiffs 
Henry  Moye and his mife vould liave been entitled to a judgnieiit for  the 
difference in the purchase price alleged to hare  beell fixed in thc colitract 
of sale and purchase, $1,300, and tlie lnarliet ~ a l u e  of tlic, 1a11(1, s:lld 
difference being alleged as $2,000. Honever, since the first iisue n a s  
answered in the affirmative, it  became unnecessary to answer the e 'pl i t l~ 
issue, and the more logical course to hare  been l~ursuetl noultl liave bcei~ 
to h a ~ e  charged tlic jury tliat if they ansnercd the first ii.ue " S o , "  tlicj- 
need riot answer the eighth issue. I f  tlie contract of sale a11J pilrcl~ase 
of the laud n a s  either canccled or abat~doned, there oc rc  no nglits left 
thereunder to be defeated. 

There is no allegation or men  suggestion that  tlie cauccllng or aban- 
donment of the contract of sale and purchase \ \as procured by roll- 
spiracg and collusion. On the contrary, the plaintiffs deny that tliere 
n a s  eler  ally such cni~cellation or abaritlonn~erit. The olilj result of 
coilspiracy antl collusio~i allcgetl ii: the colitraot of sale by the lalit1 had<  
to Willinm Aloye, and since the jury has found tliat the colltract of sale 
antl purc1i:m betneen tlie l a r d  hank and J. TV. 1Iolriics for Henry V o e  
x a s  c:mccled by rliutual consent of tlie parties or aharitloned by tlic 
purcliaser, tlie plaintiffs Hcliry Noye and TT ife liare no lcgal bnsis upon 
nllirli to rest a demai~d tliat tlic contract of sale by the lalit1 bank ~ l t l i  
TTillimn Moye be canceled, howerer it may haye been obtained. Tlic 
arisweri~ig of the first issue against them puts IIcliry 3Col-e and his wife 
out of the picture. 

Albeit, it  seems to us that the arisnering of the first issue in the 
affirmatire rendered the answering of the eighth issue an act of super- 
erogation, n e  liave examined the record and agree n i t b  his Honor tliat 
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there was not sufficient e ~ i d e n c e  t o  be submitted to  t h e  j u r y  upon the 
affirmative of the la t ter  issue. 

W e  have examined the objections and  exceptions to  t h c  admission and  
exclusion of evidence i n  the  course of the  t r ia l .  Few, if any,  of these 
relate to eridcnce addressed t o  t h e  first issue, and  ~ v e  f i l d  no reversible 
e r ror  among them. 

Affirmed. 

W, D. BAILEY AND WIFE, ROSA BAILEY, V. W. F. STOKES AXD J. B. CON- 
GLETON, TRADING AS STOKES & COSGLETOX, AXD W. G. STOICES 
(ORIGISAI. PARTIES DEFESDAST) ; A N D  ERNEST J. WHITEHURST (ADDI- 
TIOXAL PARTY DEFENDAST 1. 

(Filed 10 April, 1935.) 

1. Mortgages H m-Evidence held insufficient to show that purchaser 
from purchaser at foreclosure sale was not bona fide purchaser with- 
out notice. 

The mortgagee, a partnership, foreclosed the mortgage, and one of the 
partners bid in the land nt the foreclosure sale and thereafter transferred 
title to tlie partnership. The partnership tllweafter lease~j the land to the 
former mortgagors for one year, and the subsequent jenr leased the land 
to a third pcrson. Upon tlie termination of the lease of the former mort- 
cagors tliry T-oluntarily gave up possession to such third person and sold 
him certain personal property consisting of tobacco stidis, screeus, etc. 
Upon the termination of the second lease the partnership sold the land 
to such third perscn for value. Prior to institution of aztion the former 
mortgaqors (lid not notify such third lmson purchaser that they chimed 
a n 3  ecluit; in t l ~ c  li111d. Hcl t l :  111 tlie mortgaeors' aclion aq,iinqt tllr 
~mrtnrrship and the third person purchaser, attacking th13 foreclosure for 
irregularities, a nonsuit was properly granted as  to the third person pur- 
chaser, the rccord evidence being insufficient under the facts and circum- 
stances of this case to show that  the third person purchaser was not a 
bona fidc purchaser without notice. 

2. Mortgages H p: Estoppel B +Mortgagor must elect 'between setting 
aside fo~~cclosure and recovery of damage from mortga,gee. 

The mortgagee, a partnership, foreclosed the mortgage and one of the 
partners bought the land a t  the foreclosure sale and thereafter trans- 
ferred title to the partnership. The partnership thereafter sold tlie land to 
a third person. The mortgagors instituted action against the partnership 
and the purchaser, attacking the foreclosure sale for i,regularities, A 
nonsuit \ \as  granted as  to the purchaser, and issues were submitted to the 
jury with plaintiffs' consent as  to the validity of the foreclosure sale and 
damages recoverable by plaintiff mortgagors against the partnership, and 
upon plaintiffs' motion upon a verdict in  their favor, judgment mas 
entr.red upon the verdict. Held:  Plaintiffs are estopped f ~ o m  maintaining 
on appeal that there was error in granting defendant purchaser's motion 
as of nonsuit. 
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APPEAL by plaintiffs from Cowper, Spe6ial J u d g e ,  at  November Term, 
1934, of PITT. ilffirmed. 

This is an  action, brought by plaintiffs against defendants, to set aside 
certain deeds as irregular and void. The  defendants denied the mate- 
rial allegations of plaintiffs' complaint. The  defendants W. F. Stokes 
and J. B. Congleton set up  a counterclaim of $420.03. The defendant 
Ernest J. Whitehurst set u p  the plea of estoppel, and "that he pur- 
chased the property in good faith, for value and without notice." T h e n  
the cause came on for trial, a nonsuit was entered in the court below, as 
to Ernest J. Whitehurst. 

Tlie following issues were submitted to the jury, and their answers 
thereto: "(I) Did the plaintiffs, after the foreclosure sale of the land 
in controversy, lose their right to redeem said land, as  alleged in  the 
answer? A. 'Ko.' (2)  I f  not, what damages, if any, are the plaintiffs 
entitled to recover of the defendants W. F. Stokes and J. & Congleton? 
A. '$2,500.' ( 3 )  Are the plaintiffs indebted to the defendants, and if 
so, in what amount? A. '$300.00.' " 

Judgment was rendered on the verdict by the court below. The ex- 
ception and assignment of error made by plaintiffs and the necessary 
facts mill be set forth in  the opinion. 

S.  J .  E c e r e t t  for plaintiffs. 
J .  B. James foq- defendants .  

C~axr i sox ,  J. The plaintiffs' only exception and assignment of error 
is to the judgmcnt of nonsuit in the court below, as to Ernest J. White- 
hurst. Plaintiffs  contend that there is sufficient " e d e n c e  in thc record 
to fix Ernest J. Whitehurst with notice of the defect and fraud in the 
title of codefendants, Stokes 6; Conglcton, and v i t h  notice of the equity 
of redemption in  the plaintiffs." We cannot so hold. 

Stokes & C'o~lgleton (TIT. F. Stokes and J. B. Congleton) sold under a 
mortgage made to them by plaintiffs. At the mortgage sale W. G. 
Stokes purchased the land, and title mas made to him. Thereafter, 
W. G. Stokes conreyed the property to Stokes & Congleton. The plain- 
tiffs, rrcogrli~ing Stokes S: Corlgleton as owners in 1932, rented the farin 
from the sald firm, paying rent therefor in the fall of that Fear. Dur- 
i21g said year, and while the plaintiffs were occupying the same, Stokes 
SL Clongletoli, the purchasers, made numerous iinprorements thereon. 
-It the beginning of 1933 the f a rm was rented to the defendant White- 
hurst. The  plaintiffs, before moving from said farm, sold a consider- 
able amount of personal property to the new tenant, Whitehurst, this 
property consisting of tobacco sticks, lumber, light fixtures, and wire 
screens. -It no  time did the plaintiffs notify Whitehurst that  they 
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claimed any interest in the farm, but moved off voluntarily and without 
protesi. Whitehurst cultivated the farm during 1933. Before tliis 
action was begun, and during the fall of 1933, Stokes SI Congleton, for 
value and without notice, sold the farm to Whitehurst for a considera- 
tion of $4,500-$500.00 cash and the remainder secured by a lien on 
the property-siiicc which time an additional sum of $.500.00 has been 
paid on said indebtedness. Kumerous witnesses testified that the amount 
paid by Tll i tehurst  was the reasonable market value of the farm. All 
the evidence discloses the fact that at no time did S to lm & Congleton, 
or tlie plaintiffs, notify Whitehurst that  the plaintiffs ne re  claiming 
any i~iterest in the property, or claiming that the sale wzs irregular and 
illegal. 

The evidence n as to the effect that  Wliitehurst purchased the property 
ill goo13 fai th for full value and without ally notice of plaintiffs' claim 
to an  q u i t y  of redemption in the land. I f  there were anything in the 
cliaiii of title that  would put Whitehurst on notice, the plaintiffs mould 
be estoppctl by their conduct to assert same. We think that  the ruling 
of the court below is fully supported by the case of Lochridge v. Smith, 
206 S. C., 174, where the matter is fully discused and authorities cited. 

The  second question involred on this appeal, as set forth by defend- 
ant Wliiteliurst, is as follows: "Whether tlie plaintiffs ar3 now estopped, 
the record disclosing that they consented to issues and moved for judg- 
ment (111 tlic findings of the jury anarding damages, tlie same consti- 
tuting an elcctio~l 011 his part." We think, under the facts and circum- 
stances of tliis case, that  plaintiffs are estopped. 

Plaintiffs elected to press their cause for damages after the nonsuit 
was e~iterecl i n  tlie court below as to Whitehurst. The  issues were 
agrcetl to by plaintiffs, a verdict was rendered in plaintiffs' favor, and on 
motion of plailitiffs tlie court below readerrd judgment. The amount 
of recorcry r a s  paid to the clerk of the Superior Court. Plaintiffs 
cani~ot "blow hot and cold in the same breath." 

111 1T'arrcn u. Susrrzan, 168 3. C., 457 (459-460), speaking to the 
subject, is the following: "As to tlie land, defendant bought i t  for itself, 
though i t  acted indirectly by an  agent. I t  is the same in equity as if it  
1w.l bought in its o n n  name. Tl'hitehead u. Hellen, 76 X. C., 99. The  
plaintiff could elect to have the sale set aside and the property returned 
to  the trust fund, or recorer of the defendant, who had sold and bought 
a t  the same time, in breach of his trust, the value of the land where 
the trustee insists on the validity of the sale and his right to retain the 
property, and has conveyed it to a third person, whose title he also 
insists is unassailable. . . . The cestui yue trust, in making his 
election, is not required, i n  such circumsta~ices, to take the property 
upon his trustee's terms, o r  a t  a price fixed by h im;  but equity requires 
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t h a t  if t h e  trustee elects t o  s tand upon  his  r ight  as  purchaser, instead 
of surrendering the  property to the  beneficiary, he must  pay  the reason- 
able value of the  land or  a f a i r  comuensation for  the  breach of h i s  
t r u s t ;  and  this,  with greater  reason, is t r u e  where the trustee has him- 
self subsequently conveyed the land to a bnna  fide purchaser f o r  value 
and without notice. Sprinkle v. Wellborn,  140 N .  C., 163." L y k e s  v. 
Groce, 201 iV. C., 234. F o r  the reasons g i ren ,  the judgment of the 
court below is  

Affirmed. 

GUY E. WALLER v. L. hI. HIPP AND THE QUAKER STATE OIL 
REFINING COhlPhNY.  INC. 

(Filed 10 April, 1935.) 
1. Automobiles D b 

A person riding in an automobile upon the invitation of the driver and 
the driver's employer, u h o  is injured by the negligence of the driver in 
the performance of his duties, may recover of both the driver and the 
employer. 

2. Master and  Servant D b- 
An employer is liable for negligence of the employee causing injury to a 

third person when the employee is acting within the scope of his employ- 
ment and about his employer's business. 

3. Antomobiles C c: C h-Evidence t h a t  skidding mas caused by worn-out 
tires and  excessive speed under  t h e  circumstances held sufficient fo r  
jury. 

Evidence that the car in plaintiff was riding a s  a guest skidded 
on the wet paved highnay and that  the driver explained the skidding was 
caused by worn-out tires, and that, upon plaintiff's suggestion, the driver 
slowed his speed to 38 or 37 miles per hour, and that thereafter a t  this 
speed the car skidded again, resulting in the injury in suit is held suffi- 
cient to he submitted to the jury on the question of negligence, there being 
evidence from wl1ic.h the jury could find that the skidding was caused by 
driving the car n i th  norn tires a t  a speed, n-hich although not ortlinarily 
unlawful, was unlanrul under all the circumstances shown by the evi- 
dence. C. S., 2621 (45). 

4. Automobiles C f :  Negligence A b- 
TThether the conduct of the driver of an automobile in turning the 

steering wheel from one side to the other in a n  attempt to obtain control 
of the car after it had skidded on the highway was that of a prudent man 
he ld  a question for the jury and not for the court. 

5. Appeal and  E r r o r  J a- 
The refusal of the trial court to set aside the verdict on the ground that 

excessive damages were awarded is not reviewable. 
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APPEAL by defendants from Devin, J., at  October Term, 1934, of 
NASH. N O  error. 

This is an  action to recover of the defendants damages for personal 
injuries suffered by tlie plaintiff, and caused, as alleged in the complaint, 
by the negligence of the defendant L. M. Hipp,  a n  ~mployee of the 
defendant the Quaker State Oil Refining Company, Inc:., while he mas 
driving an  automobile which was owned by the defendant the Qualrer 
State Oil Refining Company, Inc., in the performance of his duties as 
its employee, and in which the plaintiff was riding as a passenger. 

I n  their answer the defendants admit that the plaintiff was injured 
as allcged in the complaint, and that a t  the time he  was injured he mas 
riding as a passenger in an  automobile owned by the defendant the 
Qualrer State Oil Refining Company, Inc., and driven by its em- 
ployec, tlie defendant L. M. Hipp,  in tlie performance of his duties. 
They deny that plaintiff's injuries were caused by the negligence of the 
defendant L. I f .  Hipp,  as alleged in  the complaint. 

,It the trial evidence was introduced by the plaintiff; no evidence was 
offered by the defendants or by either of them. 

The issues submitted to the jury were answered as follows: 
"1. Was the plaintiff injured by the negligence of ths defendants, as 

alleged in the complaint? Answer : (Yes.' 
"2. What damages, if any, is the plaintiff entitled to recover of the 

defendants? Answer : '$12,500.) " 
From judgment that plaintiff recover of the defendants the sum of 

$12,500, with interest and costs, the defendants appealed to the Supreme 
Court, assigning as error (1)  the refusal of the couri; to allow their 
motion for judgment as of nonsuit; (2 )  an instruction of the court to 
the jury, i n  its charge; and ( 3 )  the refusal of the court to allow defend- 
ants' motion to set aside the verdict on the ground that  the damages 
assessed by the jury are excessive. 

C'ooley cC. Bone and Alexander B Gold for p la in t i f .  
13u~gess, Baker & Allen for defendants. 

COKNOR, J. I n  view of the admissions in  the pleadings in this action, 
the only question involved in the first issue submitted to the jury was 
whether the plaintiff's injuries mere caused by the negligence of the 
dcfenclant L. 31. Hipp, as alleged in  the answer. 

I t  is alleged in  the complaint, and admitted in the answer, that at  the 
time the plaintiff was injured he  was riding in a n  automobile which 
was owned by the defendant the Quaker State Oil Refining Company, 
Inc., and driven by the defendant L. M. Hipp  in the performance of his 
duties as its employee; and that the plaintiff was riding: in  the automo- 
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bile upon the invitation of the defendants, and for the purpose of aidillg 
the defendant L. N. Hipp  in the performance of his  duties as an em- 
ployee of tlie dcfcntlant the Quaker Statc Oil Refining Company, Inc.  

On these admissionr in their ansxer, both the defendants are liable to 
the plaintiff for t h ~  damages \vhich he wstained as the result of his 
injuries, if hi< i n j u r i ~ s  were caused by the negligence of the defendant 
L. N. Hipp,  as alleged in the complaint. I t  is elementary lax that  tlie 
employer is responsible for the negligence of his employee ~ ih i c l l  results 
in injury to a third person, nhen the employee is acting within the 
scope of his employment, and about his employer's business. See Jimt1n 
v. Bus Line, 197 N. C., 720, 150 S.  E., 501. 

The  evidence a t  the tr ial  tended to show that as the plaintiff and the 
defendant L. %I. Hipp  were riding in the automobile, on a State high- 
x a y  bet~veen the tonn of Fountain and the town of F a r m d l e ,  at a speed 
of 35 to 37 miles an hour, the automobile side-slipped or skidded, and 
that  the defendant L. 31. Hipp,  the drirer, attempted to control the 
automobile by tunling tlie steering ~vheel from his right to his left, and 
vice versa, with the result that the automobile ''zig-zagged" across the 
highway until i t  \\ent off the highn-ay and dovn an  embankment, with 
the resudt that  both the plaintiff and the defendant L. 11. Hipp  were 
injured. The eridence tended to shov further that  the highnay IT as \vet 
and slippery, and that  the tires on the automobile were worn arid 
slick. The plaintiff testified as follons : 

"The road betneen Pinetops and Farmril le is of material commonly 
used in  highway construction, and is  pared. The road was damp, due to 
the mist which had fallen during the (lay on it. We had trouble bctweeu 
Fountain and Farmville. -1 fen- miles out of Fountain, the automobile 
side-slipped. TTe had been drir ing a t  a speed of 40 to 42 miles per hour. 
I said:  'Mr. II ipp,  ~ h y  does this car side-slip n h r n  we are running no 
faster than r e  are? '  He replied, 'The tires are worn out.' I said, 
'Why don't you put on new tires?' H e  said, 'I intended to do so, but the 
district manager of the company told me to keep domn expenses.' H e  
said he v a s  going to slip new tires on the automobile, one a t  a time. I 
told him that he had better slow domn. H e  did so. We were running 
at a speed of 35 to 37 miles per hour when the automobile side-slipped 
and skidded. X r .  H i p p  was not able to right the automobile with the 
steering wheel." 

There was no evidence which tended to show that  the plaintiff knew 
that  the tires on the automobile were worn and slick until his conversa- 
tion with the defendant L. 11. Hipp,  almost immediately before the 
accident. 

The  evidence in this case was properly submitted to  the jury as tend- 
ing to show that  the plaintiff was injured by the negligence of the de- 
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fendant L. 31. Hipp.  The mere fact that  the> automobile side-slipped or 
skidded mas not in itself evidence of its negligent operation by the de- 
fendant. Spr ings  v. Doll, 197 N. C., 240, 148 S. E., 261. Bu t  in this 
case, as in Butner v. TTihitlozu, 201 X. C., 749, 161 S. E., 389, there mas 
evidence from which the jury could find that  the skidding of the auto- 
mobile was the result of the negligence of the defendant in driving an  
automobile 11-ith tires which he knew were worn out and slick, on a 
highway which was wet and slippery, a t  a rate of speed which, although 
not ordinarily unlawful, mas unlawful under all the circumstances 
shown by the eridence. C. S., 2621 (45).  

There was no error in the refusal of the court to give the special 
instruction as prayed by tlle defendants, Whether or not the conduct 
of the defendant L. 31. Hipp,  after the automobile had skidded on the 
highnay,  in attempting to control it, was that of a prudent man was 
for the jury and not for the court to determine. The  instruction, as 
properly modified by the court, was given in the charge to the jury. 
Newman v. Queen City Coach C o w ~ p a n y ,  203 N .  C., 26, 169 S. E., 808. 
There was nothing in the charge to the jury of which the defendants can 
justly complain. It was full a d  correct. 

The refusal of the court to set aside the verdict on the ground that the 
damages assessed by the jury are excessive is not reviewable by this Court. 
Lanc v. IZ. R., 192 K. C., 287, 134 S. E., 855. The cridence with 
respect to the plaintiff's injuries, and his resultant damages, was suffi- 
cient tcr justify the answer to the second issue. 

The  assignments of error on this appeal cannot be sustained. The 
judgment is affirmed. 

No error. 

GURNEY P. HOOD, COMYISSIOSEIZ OF BAKKS, EX REL. THE PEOPLE'S BdKIi 
O F  BURNSVILLE, K. C., v. J. K. WILSON, ROBER7.' PRESSNELL, 
SHERIFF OF YAXCEY COUST~,  ASD A. G. WILSOX. 

(Filed 10 April, 1035.) 

1. Judgments G b-Consent judgment may be entered a t  any time by 
clerk of Superior Court in which the action is pending. 

d consent judgment may be entered at any time by tlle clerk of the 
Superior Court in which the action is pending, C. S., 503, and it is not 
required that such judgment be entered on a hlonday as s the case with 
other judgments which the clerk is authorized to enter. C. S., 597 (b ) .  

2. Judgments H a-Consent judgments hare  priority in accordance with 
priority of docketing. 

Plaintiff's consent judgment was docketed 7 o'clock p.m., 6 December, 
and defendant judgment creditor's consent judgment against the same 
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party was docketed 3 o'clock p.m., the same day, the judgments being 
docketed on a day other than a Monday, as  authorized by statute. Held:  
The judgment of defendant judgment creditor has priority over plaintiff's 
judemeiit, C. S., 611. since the provisions of C. S., 613, that judelnents 
rendered during a term should relate back to the first day thereof, and 
that the liens of all judgments rendered on the same Monday shall be of 
equal priority, do not apply to judgments by consent. 

3. Execution E a: Receivers A a-Execution may not be enjoined nor 
receiver appointed on ground that execution would not satisfy all 
judgment liens. 

Allegations that because of prevailing financial conditions a sale of 
defendant judgment debtor's lands under esecution will not produce 
money sufficient to pay all judgments docheted against him, but that a 
sale under supervision of the court would probably produce sufficient 
money to pay all the judgments, a re  insufficient to state a cause of action 
upon which plaintiff judgment creditor is entitled to enjoin execution 
upon defendant judgment creditor's prior docketed judgment, nor are such 
allegations sufficient to support the appointment of a receiver by tllc court 
for the property of the judgrueilt debtor. 

APPEAL by the  defendant J. S. Wilson f r o m  Warl ick ,  J., a t  October 
Term,  1934, of YAKCEY. Rerersed. 

T h i s  is  a n  action to enjoin the defendant Robert  Pressnell, sheriff 
of Yancey County, f r o m  selling, and  the  defendant J. X. Wilson f r o m  
causing t h e  sale of the lands of the  defcndant A. G. Wilson, s i tuate  i n  
Yaiicey County, under  esecution on a judgment i n  f a r o r  of the said 
J. N. Wilson and against t h e  said -1. G. Wilson;  f o r  the appointnieiit of 
a recei ler  of the property of the defendant A. G. Wilson pending the  
t r i a l  of the act ion;  and  f o r  otller relief. 

T h e  plaintiff is  the owner of a judgment  against  the  defendant LL G. 
Wilson, which was duly docketed ill t h e  office of the  clerk of the Supe-  
r io r  Court  of P a n c e y  County, a t  7 o'clock p.m., on  6 December. 1933, 
a n d  i s  by vir tue of the  s tatute  (C .  S., 614) a lien on the  real  property of 
the said ,I. G. Wilson, s i tuate  i n  P a n c e y  County. T h i s  judgment was 
rendered i n  a n  action brought hy the  plaintiff against -1. G. Wilson i n  
the  Supcrior  Cour t  of Pal icey County, and  v a s  entered by  the clerk of 
said court hy consent on Wednesday, 6 December, 1933. 

T h e  plaintiff is also the owner of otller judgments against -1. G. 
Wilson, which lvere rendered a n d  docketed subsequent to 6 December, 
1933. These judgments a r e  also liens on t h e  real  property of -1. G. 
Wilson, s i tuate  i n  Yancey County. 

T h e  defendant J. N. Wilson is the owner of a judgment against the  
defendant -1. G. Wilson, which was docketed i n  the office of t h e  clerk of 
the Superior  Court  of P a n c e y  County, a t  3 o'clock p.m., on 6 December, 
1933, and  i s  by  vir tue of the s ta tu te  (C. S., 614) a lien on the  real  
property of the said A. G. Wilson, s i tuate  i n  Yancey County. T h i s  
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judgment was rendered in an action brought by the sa d J. K. Wilson 
against the said A. G. TVilson in the Superior Court of Yancey County, 
and n a s  entered by the clerk of said court, by consent, on Wednesday, 
6 December, 1933. 

On motion of the defendant J. N. Tilson, an executic~n m-as issued by 
the clerk of the Superior Court of Yancey County, on the judgment 
against A. G. Wilson, now owned by him, and a t  the cclmmencement of 
this action the said execution was in  the hands of the defendant Robert 
Pressnell, sheriff of Yancey County. The  said defendant had caused the 
homestead of A. G. Wilson to be allotted and set apart  to him, as re- 
quired by law, and had advertised all the lands owned b,y the said A. G. 
Wilson, and situate in Yancey County, not included in his homestead, 
for sale on Xonday, 1 October, 1934, underdhe execution in his hands. 

I t  is  alleged in  the complaint, npon inforn~ation and belief, that  the 
defendant A. G. Wilson is  now either insolvent or i n  Igrare danger of 
becoming insolvent, and that  if his lands are now sold under execution, 
the proceeds of said sale will not be suffic7ient to pay the judgments 
docketed against him and the other c l a i m  of his credi-ors, but that  if 
the said lands are sold under the supervision of the court, they will bring 
sufficient sums to pay off and discharge the said judgments and other 
claims against the said A. G. Wilson. 

The action was heard in the Superior Court (1)  on defendant's de- 
murrer ore tenus to the complaint on the ground that  the facts stated 
therein are not sufficient to constitute a cause of action; 

( 2 )  On defendants' motion that  the ttlmporary restraining order 
issued in the action be dissolved; and, 

(3 )  On plaintiff's motion that  a r ece i~e r  of all the property of the 
defendant A. G. Wilson be appointed by the court pending the trial of 
the action. 

At  the hearing defendants' demurrer ore tenus to the complaint was 
orerruled, and their motion tha t  the temporary restr,iining order bc 
dissolred was allowed. 

The court v a s  of opinion that  the judginents of the plaintiff and of 
the defendant J. N. Wilson against the defendant A. 13. Wilson, both 
of which are liens on the real property of the said A. G, Wilson, situate 
in Yancey County, are of equal dignity, a i d  that  the sjudgment of the 
defendant J. S. Wilson has no priority orer the judgmtwt of the plain- 
tiff because the former judgment Jvas dockcfed a t  3 o'clcck p.m. and the 
latter judgment was docketed at 7 o'clock p.m. on 6 December, 1933. 

I n  accordance with this opinion, a receiver of all the property of 
the defendant A. G. Wilson Tvas appointed by the court, pending the 
tr ial  of the action. 
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The defendant J. N. TVilson appealed from the judgment, assigning 
as error (1) the o ~ e r r u l i n g  of the defendants' demurrer ore fenus ;  
( 2 )  the holding of the court that  his judgment had no priority over the 
judgment of the plaintiff; and ( 3 )  the appointment of a receixer of 
the property of the defendant 3. G. Wilson pending the trial. 

TT7atson 13 F o z ~ f s  for  p la in t i f f .  
J .  G. X e r ~ i n z o n  a n d  A.  Hail J o h n s t o n  for  d e f e n d a n t  J .  3. Il'ilson. 

C o s s o ~ ,  J. The facts alleged in the complaint in this action are not 
sufficient to constitute a cause of action on ~vllich the l~laintiff is  entitled 
to relief. Fo r  that  reason, there is error i n  the judgment overruling 
the d ~ i i i u r r ~ r  to the complaint. The  demurrer should have been sus- 
tainc(1 and the action dismissed. On the facts alleged in the complaint, 
tLc plaintiff is not entitled to an  injunction against the tlefe~itlauts, or 
either of them. 

Both the plaintiff and the defendant J. S. Wilson are judgment 
creditors of the defendant Al. G. Ti lson.  Neither the validity of the 
defendant's judgment nor the regularity of the execution issued on said 
judgments, and now in the hands of the defendant Robert Pressnell, 
sheriff of Zrancey County, are challenged by the plaintiff. Both judg- 
ments were duly rendered by the Superior Court of Panccy County, and 
vere  duly docketed in the office of the clerk of said court. and arc l i ~ n s  
on the real p r o p ~ r t y  of the judgmr.nt debtor, in Tancey County. The  
judgment of the defendant J. K. Wilson, having been first docketed, is 
a prior lien on said real property. C. S., 614. 

I t  is provided by statute that  a jutlgment by consent may be entered 
at any time by tlle clerk of the Superior Court in which the action is 
pe11111ng. C. S., 593. Such judgment need not be entered on a Monday, 
as is tlle case with other judgments which the clerk is authorized to 
enter. C. S., 597 (b).  The statute provides that  "the l ims of all 
judgments reudered on the same Xonday shall be of equal priorit,y, and 
each Monday shall be held and construed, in determining the priority 
of judgmcnt lienc, as a term of court, and the first day thereof." See 
C. S., 613. This provision does not apply to judgments by conscnt, 
~vhich a e r e  rendered, as authorized by statute, on a day other than a 
Monday. As to such judgments, in the absence of statutory provisions 
to the contrary, the rule, "pi prior  est in t e m p o r e ,  pr ior  e s f  in jure," 
applies. See B a f e s  c. H i n s d a l e ,  65 N .  C., 424. 

The  allegations in the coniplaint to the effect that  because of financial 
conditions 11ou- prwailiiig throughout tlle country, a sale of the lands of 
the judgment debtor under an  execution will not produce a sum of 
money sufficient to pay all the judgments docketed against him, but 
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tha t  a sale of said lands under  t h e  superr is ion of the  court  will probably 
produce such sum, although admit ted by  the  demurrer ,  a re  not sufficient 
t o  constitute a cause of action on which the plaintiff is entitled to t h e  
ill junction prayed for  by the  plaintiff.  See Bolich $1. Ins. Co.. 202 
r\S. C., 759, 164  S. E., 335. K o r  a r e  such allegations slufficient to  sup- 
port  the  appointment  by t h e  court  of a receiver of the  property of t h e  
judgment debtor. 

A s  there is  error  in t h e  judgment overruling t h e  demurrer  t o  t h e  
complaint,  the  judgment mus t  be rerersed, and  t h e  action dismissed. It 
is  so ordered. 

Reversed. 

T. F. SHOERIAIiE v. SIXCLAIR REFIXING C O M P p P ,  A CORPORATIOS, AND 

R. L. WALSER anD A. F. WALSER, PARTNERS, TR~~DIKG ASD DOING 
BI:SINESS UNDER THE FIRM XAME OF SVALSER BROS. 

(Filed 10 April, 1935.) 

1. Appeal and Error J g- 
Where it  is determined on appeal that  defendants' motion for judgment 

a s  of nonsuit should have been allowed, other exceptions upon which 
defendants rely for a new trial need not be considered. 

Where there is  no evidence that a t  the time of the injury in suit the 
tort-feasor was an employee of the individual defendants, i t  is immaterial 
whether the individual defendants were partners or whether the indi- 
vidual defendants were independent contractors with respect to the corpo- 
rate  defendant, since the principle of respondeat superior is not applicable 
to the facts. 

3. Automobiles D &Evidence held insufficient to show that driver of car 
mas employee of defendants at time of injury in suit. 

'I'lle evidence disclosed that the tort-feasor was requested and instructed 
to stay a t  a gasoline plant used in connection with defendants' business, 
answer the telephone and keep a record of orders for gasoline, that the 
tort-fc;~svr, ill response to a telephone call from his mother to come to 
supper, took a truck maintained a t  the plant to deliver gasoline, and 
without authorization drove the truck to his home, and in attempting to 
drive into the driveway near his home, collided with plaintiff's car, causing 
the injury in suit. Held:  Defendants' motion for judgment a s  of nonsuit 
sll~)llld have brrn granted, the evidellee fniling to show that the tort-feasor, 
a t  the time of the injury in suit, was an agent or employee of defendants, 
or either of them. 

APPEAL by defendants  f r o m  Stack, J., n t  F e b r u a r y  Term,  1934, of 
MECKLEKBURQ. Reversed. 
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This is  an  action to  recover of the defendants damages for personal 
injuries suffered by the plaintiff as the result of the negligence of Sink 
Walser, while he was driving a truck on a street i n  the city of Salis- 
bury, N. C. 

I t  is alleged in the complaint that  the truck which Sink Walser was 
driving a t  the time the plaintiff was injured 15as owned by the defend- 
ants, and used by them in  the conduct of their business; that  Sink 
Walser, the driver of the truck, was an employee of the defendants, and 
was driving the truck owned by the defendants ill the performance of 
his duties as their employee a t  the time the plaintiff was injured. Each 
of these allegations was denied by the defendants i n  their answers. The 
defendants also denied that  the plaintiff was injured by the negligence of 
Sink Walser, as alleged in the complaint. 

At the tr ial  evidence l m s  introduced by both the plaintiff and the 
defendants. 

The  issues submitted to the jury were answered as follows: 
"1. Was the plaintiff injured by the negligence of the defendants 

R .  L. Walser and A. F. Walser, as alleged in the complaint? Answer : 
'Yes.' 

"2. Was  the plaintiff injured by the negligence of the defendant 
Sinclair Refining Company, as alleged in  the complaint? Answer: 'Yes.' 

"3. What damages, if any, is the plaintiff entitled to recover of the 
defendants? Answer : '$8,500.' " 

From judgment that  plaintiff recover of the defendants the sum of 
$8,500, and the costs of the action, the defendants appealed to the 
Supreme Court, assigning as error, among other things, the refusal of 
the tr ial  court to allow their motion for judgment as of nonsuit, a t  
the close of all the evidence. 

J .  C.  Xewell and H .  L. Taylor for plaintiff. 
J .  Laurence Jones and J .  L. Delianey for defendant Sinclair Refining 

Company. 
Clyde E.  Gooch and Tillett, Tillett & Kennedy for defrndants R. L. 

lThlser and A. F. Walser. 

COKR'OR, J. AS we are of opinion that  there was error in the refusal 
of the trial court to dismiss this action by judgment as of nonsuit, in 
accordance ~ v i t h  the motion of the defendants at the close of all the 
evidence, we shall not discuss the assignments of error on their appeal 
to this Court, on which they rely in support of their contention that  
they are entitled to a new trial. I t  is immaterial nhether or riot the 
defendants R .  L. Walser and A. F. Walser were partners, as contended 
by the plaintiff, or whether or not the relation of these defendants to 
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their codefendant Sinclair Refining Company was tha.; of independent 
contrnctors, as  contended by the defendants. There was no evidence a t  
the trial tending to show that  Sink Walser was an  employee of the de- 
fendants, or  of either of them, a t  the time the plaintiff was injured by 
the collision of the truck which Sink Walser was driving and the auto- 
mobile in which the plaintiff was riding. Fo r  that  reason, conceding 
that the collision was caused by the negligrnce of Sink Walser, as con- 
tended by the plaintiff, in no aspect of the case are the defendants, or. 
either of them, liable for the damages which the plaintiff sustained as 
the result of his injuries. The  evidence considered most favorably in 
support of the plaintiff's allegations and contentions with respect to the 
relation of Sink Walser to the defendants, or either of them, fails to 
show any facts to which the principle of respondeat superior can be 
applied. 

Sink Walser, who mas about 16 years of age a t  the time the plaintiff 
IT-as injured, is  a son of the defendant A. F. Walser, and a nephew of 
the defendant R. L. Walser. The last-named defendant, on 22 August, 
1025, was the agent of the defendant Sinclair Refining Company, i n  
charge of its plant at Salisbury, N. C. H i s  brother, the defendant 
A. F. Walser, was employed by him to aid in  the conduct of the busi- 
ness a t  said plant. Each of these defendants owned a truck which he  
used for the purpose of delivering gasoline from the plant of the de- 
fendant Sinclair Refining Company to customers of said plant. A11 the 
evidence shows that  each of said defendants used the truck owned by him 
and that  neither, a t  any time, used the truck owned by the other. After 
the expenses of the operation of the plant had been paid out of the com- 
missions received by R .  L. Walser from the Sinclair Refining Company, 
under his contract with said company, the balance was divided equally 
between said defendants. 

During the afternoon of 22 August, 1928, the defendant R. L. Walser 
was a t  the plant of the Sinclair Refining Company in ,Salisbury, IT. C. 
The defendant A. F. Walser was not at the plant that  afternoon. A 
friend of R. L. Walser came to the plant and suggested that  they attend 
a baseball game. R. L. Walser called his nephew, Sink Walser, by 
telephone, and asked him to come to the plant. When Sink Walser 
arrived a t  the plant, his uncle, R .  L. Walser, asked him to  remain a t  the 
plant, and while he was a t  the baseball game to answer the telephone and 
to keep a record of orders for gasoline. R.  L. Walser thereupon went 
with his friend to the baseball game, leaving Sink Walser in charge of 
the plant, with instructions to answer telephone calls and to keep a 
record of orders for gasoline from customers of the plsnt. There was 
no evidence tending to show that  R .  L. Walser requested or authorized 
his nephew, Sink Walser, to use his truck, which was then a t  the plant, 
for any purpose. 
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A t  about 5 o'clock tha t  afternoon his  mother  called S i n k  Walser  over 
the telephone a n d  requested hiin to come home f o r  supper .  S ink  Wal -  
ser, i n  response to  his  mothcr's request, left  the  plant,  hut iristead of 
walking to h i s  home, n h i c h  n a s  about eight city blocks f rom the plant,  
got in to  his uncle's t ruck and  drore  it  i n  the direction of his  horne, which 
was just across the street f r o m  his  uncle's home. When he reaclietl his  
uncle's home, S i n k  Walscr  suddenly turned the t ruck  to his  lcft,  fo r  t h r  
purpose of dr iving i t  into the  t l r i ~  ewag. :Is lie did so, the  t ruck col- 
lided nit11 the automobile i n  T\ hicall the plaintiff was riding. There  n a s  
eridence tending t o  s h o ~ v  tha t  the collision between tlle t ruck  a i d  the 
autonlobile n a s  caused by the negligence of S ink  T a l s e r ,  the  dr i \  e r  of 
the  truck, a s  alleged i n  the  complaint.  

I n  the  absence of a n y  evidence tending to show t h a t  S i n k  Walser  was 
dr iving the t ruck a t  the t ime of i t s  eollisioil n i t h  t h e  autoiuobilc i n  
which the  plaintiff was r iding as  the  servant,  employee, o r  agent of the 
defendants, or of either of them, there was error  i n  the refusal of the  
t r i a l  court  t o  allow the motion of the  defendants f o r  judgment a s  of 
nonsuit. See 11Zartin v. Bus Line, 197 K. C., 720, 150 S .  E., 501, and 
Linsille v. X issen ,  162 S. C., 95, 77 S. E., 1096. 

T h e  judgment i n  this  action i s  
Reversed. 

STATE v. REX JIARSHALL. 

(Filed 10 April, 1938.) 

1. Honlicide E a-Evidence held to show defendant was no t  in imminent 
danger  of death o r  great  bodily harm and  did not apprehend such 
danger. 

Defendant testified tliat lie shot deceased \\hen deceased reached for a 
hammer because he thought deceased was going to hit or kill him \ \ i th  
the hammer, but that decenscd had not gr:~sped the llnmmcr or dra\\n it  
bock nlieil defendnut sliot him. and there was other testimony tliat de- 
ceased did not reach for the hammer until after he \\:ls sliot. Hcld:  
Defendant's om11 testimony aho\\s that he \ \as  not in imminent danxer of 
death or great bodily harm \\hen he shot deceased, and did not aliprellend 
that lie \ \as  in such danger. 

2. Samr-Right to kill in self-defense or defense of family. 
A homicide is justifiable when corumittccl by a Itelson in defense of 

himself or family when sucli llerson reasonably belieres, under the facts 
aiitl circunlstances as they appear to him a t  the time, that such action 
is uecessary to save himself or his fainily from death or great bodily 
harm, the reasonableiless of his belief or apprelicnsion under the circum- 
stances a s  appearing to him being for the jury to dete~mine. 
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3. Same- 
In the exercise of the right of self-defense, more fo:?ce must not be 

used than is reasonably necessary under the circumstances, and i f  esces- 
sive force or unnecessary viole~~ce be employed, the party charged will be 
guilty of manslaughter, a t  least. 

4. Homicide H g- 
Error, if any, in the charge of the court on the questiol of the right of 

self-defense, is held cured or rendered harmless hy the verdict in thc light 
of defendant's admissions and the evidence appearing on tlie record. 

APPEAL by defendant from Ilarding, J. ,  at  December Term, 1934, of 
BURKE. 

Criminal prosecution, tried upon indictment charging the defendant 
with the murder of one Richard Lloyd. 

Verdict : Guilty of manslaughter. 
Judgment :  Imprisonment in the State's Prison a t  hard labor for a 

term of four years. 
The  defendant appeals, assigning errors. 

Llfforney-Gcnc~ra7 Sealcell and d ssisfant A f forney General d i k e n  for 
the State. 

S.  J .  E w i n  and S. J .  Ervin,  Jr., for clcfcndant. 

SracY, C. J. W i e n  tlie case was called for trial, the solicitor an- 
ilouiice 1 that the State would not insist upon a verdict of murder in the 
first degree, but would ask for a verdict of murder in t l i ~  second degree 
or ma~~slaughter ,  as the evidence might disclose. 

Tliereupon, tlie drfendant admitted the killing ~ r i t h  a deadly weapon, 
and assumed tlie burden of rebutting the presumptions arising from such 
admission. S. z'. Reaton, 206 S. C., 652, 175 S. E., 296. 

The  homicide occurred in the defendant's filling station. The de- 
ceased had been drinking, and, with imbecilic courtesy, undertook to 
engage tlie defendant's wife in a whispered co~iversation. This was 
repulsed and tlie deceased ordered to leave the building. The defendant 
testified: "I ordered him out two or three times; he would not leave; 
and tlie nest tliing lie said YOU G- (1- S- O- b- and b-; pulled off 
his lint mid slniiinied it on the couliter with his right hand and said you 
haven't got the guts to shoot me, am1 that  lie ~ r o u k l  die like a man ;  and 
n.lieli lie reaclicd to pick up tlie hammer in the other liand, I fired. . . . 
I fired because I thought lie was going to kill me with the hammer, or hi t  
me v i t h  tlie liamnlcr and kill me, maybe. (Cross-exaniination.) H e  
cursed me ;  I got the pistol and ordered him out, . . . I was scared 
of the man. No, I was not mad. . . . When I shot him there was 
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tlie width of t h e  counter betneen us. W e  were between 2l,11 and  3!5 
f ~ e t  apar t .  . . . 1 did not shoot to kill. . . . I saw h i m  when 
Ile grabbed the  hammer.  I did ]lot sag  lie pirked it  up, hut lie grabbed 
l t  ; he  raisctl tlie l ia i tmer u p  n l icn  lie fell  barlr, but he did not h a r e  i t  111 

a s t r iking position; he n a s  reaching and  he grabbed the l ian~rner .  I do 
not s a y  he  raised i t  up ill a strilring position before I shot. . . . 
I say he  clid iiot clraw the hammer  bark  to strike." 

Dcfeiidant'5 n ife testifietl : " W l ~ ( ~ i i  RCS shot I saw h i m  (deceased) 
g rab  f o r  tlie Iianimer." 

I t  appears, therefore, f rom tlie defcnt1:lnt's own tcstirno~iy that  h e  was 
not i n  i i n m i l ~ e l ~ t  danger  of death or  great  bodily h a r m  when he  shot the  
deccasctl; nor  tlitl lie apprehend tha t  lie n as i n  such danger. "I clid not 
shoot to hill" ib h i s  statement, and i t  appears  f r o m  the record tha t  tlie 
cleceascd dld ]lot rrac.11 for  the l ~ a m ~ r i r r  unt i l  a f te r  lie nixs <hot. T l ~ e  
clear lnfcrencc 1s tliat the  tlefeiidant used excessive force. S. v. Kce ter ,  
206 S. C'., -19 ,  174  S. E. ,  29s. 

Tllc r lght  to liill i n  self-defense or  i n  defense of oiic's fami ly  or liabi- 
ta t ion reats upon neceisity, r w 1  or apparelit ,  and  the pertinelit deci- 
sions a re  t o  tlie effect: 

1. Tliat oile m a y  liill i n  dcfci~se of liimself, or his  faillily, n h e n  necea- 
w r y  to p r e ~ r ~ i t  death or great  bodily liarm. N. I.. B~*yso~l,  200 N. C., 
50, 1.56 S. E., 1 4 3 ;  Y. c. l j o s t ,  193 K. C., 1, 133 S. E. ,  1 7 6 ;  S. I , .  ,Tolln- 
sun, 166 S. C'., 392, 8 1  S. E. ,  941;  Y. L ! .  Gr~ iy ,  162 N. C., GOY,  77 
S. E., 533. 

2. T h a t  one m a y  kill  i n  clefense of liimself, or his  faillily, nl ien uot 
actually necessary to prcveiit death or great  bodily liarm, if he b e l i c ~ e s  
i t  to he liecessary ancl has  a reasonable ground f o r  tlie belief. S. c. 
C u ~ r e t f ,  133 X. C., 1005, 43 S. E., 836. 

3. That the  reasonahleliess of this lielicf o r  apprelicnsion must  be 
judged by  the  facts  and e i rcu~u>tances  as  they nppearcd to the  par ty  
charged a t  tlie t ~ m e  of the killing. S. v .  Blatli 1 1  el l ,  162 N. C., 672, 78 
8. E., 316. 

4. T h a t  the  j u r y  aiicl not the p a r t y  cliargetl is  to cletc~mine tlie rea- 
soiiabler~ess of t h e  belief or apprelieilsion upon  uhicl l  lie acted. S. G. 
S a s l i ,  S8 S. C., 618. 

I t  is  also established bx the ilecisions tliat i n  the csercise of the r igh t  
of self-clefensc, more force must ]lot bc used t h a n  is  reasoilably necessary 
under  the ~ i r ~ u r n s t a l i c e s ,  and  ~f eXWa5lTe forcc or un~iecessary ~ io le r ice  
be employed, the  par ty  cllnrged ni l1 be gui l ty  of maiislaughter,  ~t least. 
8. a. Glcniz, 19s S. C., 79, 150  S. E., 663;  3. c. Eobznnon, 188 X. C., 
784, 12.5 8. E., 617;  d. v. Cod ,  133 S. C., 63S, 69 S. E., 419;  S. c. 
G a r ~ e f t ,  60 S. C'., 1.28. 



130 I K  T H E  S U P R E M E  C O U R T .  [208 

Conceding, without  deciding, t h a t  some of the  illustrations used i n  t h e  
charge, of which the  defendant complains, were inappropriate  and  per- 
haps  misleading, nevertheless i t  would seem they were harmless or cured 
by t h e  verdict i n  the  l ight  of defendant 's admissions and  the  evidence 
appear ing  on the  record. 

N o  error. 

IN RE WILI, OF J A M E S  TURNAGE.  

(Filed 10 April, 1936.) 
1. Appeal and  J e- 

Exceptions and assignments o f  error relating to an issue ansvered in 
favor of appellants will be disregarded 011 appeal, since errors cured by 
the verdict are  not ground for reversal. 

2. Wills D e- 

Testimony of a declaration made by testzitor four years after the esecu- 
tion of the n ill to the effect that 11e had let others take advantage of him, 
and lead him to malie the will, is  insuficiclit, standing alone, to be sub- 
mitted to tlie jury on the issue of undue influence. 

3. Sanlc-Definition of "undue influence." 
Undue influence sufficient to avoid an instrument is sue11 ii~fluence nhich 

dmtroys the free agency of' the person executing tlie inijtrulllel~t and sub- 
stitutes therefor the will of another, and although moral turpitude is not 
a uecessary element of undue iniluence, where influence exerted upon the 
~ ~ m o n  esecuting the instrument amounts to a sub~ti tut ion of \\ills m ~ d  
constrailis the persoil executing the instrument to do what he or she 
otherwise would not have done, it  is a fraudulent influence in the eyes 
of' the law. 

 PEAL by propoui~ders  f r o m  Parker, J., a t  September Term, 1931, 
of PITT. 

Issue of devisacit  wl n o n ,  raised by  a caveat to  the will of J a m e s  
Turnage,  l a te  of P i t t  County, based upon alleged mental  incapaci ty and  
undue influe~ice. 

T h c  paper -nr i t ing  propoundcd as  the  lavt n i l l  and  es tanmi t  of t h e  
deceased n-as esccutccl 9 Octobcr, 1028. I t  was preparell  by counsel and  
duly attested. Tlie caveator, testator's only son, is  given $23 i n  the 
first i tem i n  tlie n i l l ,  "and th i s  is  to  be all  he is to haye out of m y  
estate." Tlie testator died i n  December, 1932. About a meek before 
his dcatli, he was  heart1 to say lie wanted to change his  n i l l .  H e  asked 
thc  doputy clerk of the court if lie would ~ . u n  oyer to  \FTinterville i n  a 
day or two aud makc  a lit t le change i n  his  will f o r  him.  T h i s  was on  
S a t u r d a y  preceding his  death on Wednesday. O n  Moilday intervening, 
the testator went to the home of Glasco Baker  "and wal; speaking about  
them riot having come to fix the will, and h e  said t h a t  h i s  t ime had  
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come and he had to go away from here, and he burst out crying, and he 
said he didn't hare  but one child in the world and he llad cut hinl clear 
out, and he wallted him to h a ~ e  n h a t  he had." Mrs. Raker asked: 
"Xr .  Turnage, why did you treat him that way 2" H e  ansneretl : '(I 
let other folks take advantage of me and lead me to make the >\ill." 

Notion for nonsuit, or directed verdict, on the issue of undue influ- 
ence. Overruled ; exception. 

The jury returned the following verdict : 
"2. Was  thc cxecutio~l of said paper-n-riting procured by the exer- 

cise of undue illfluenee over James Turnage? ,Inswer: 'Yes.' 
"3. Did James Turnage, at the time of the execution of said paper- 

writing by him, h a ~ c  sufficient mental capacity to make a will? *In- 
s ~ w r  : 'Yes.' " 

Judgment on the 7 erdict, frorn wliicll the propounders appeal, assign- 
ing error. 

Julius Brozcn for caveator. 
8. 0. TT'orfhingfo?~ uud J .  H .  J a m e s  for propounders. 

STACY, C. J .  The  issue of testamentary capacity was answrcd  in 
favor of the prol~ol~n(lers, 1icnc.e the csccptions and assignrilc~lts of error 
addr~s i ed  to this issue may be disregarded. Errors cured by thc vcrdict 
are not ground for re7 ersal 011 appeal. D a n i ~ l  c. Pou>cr C'o., 201 lu'. C., 
680, 161 S. E., 210; RczrrZi?1 r .  Oa fec ,  153 S. C'., 517, 112 S. E., 31. 

We agree v i t h  propouiiilers that the evidence was not such as to war- 
rant  a rerdict for caT eator on the issue of undue influence, and the jury 
sliould l ~ a ~ t l  been instructed accordlngly. Evans' 17'171 cape, 123 N. C'., 
113, 31 S. E., 267. The case, in this respect, rests upon the hart  decla- 
ration of tlie testator, made four years after tlie execution of his ni l l ,  
that he had let otllers take at11 aiitage of him, and lracl him to nlake the 
nil l .  There is n o t h i ~ ~ g  to qho~v \\lint ":~dvantage" n a s  take11 of thc 
testator, and for  aught that appears. the will n a s  nr i t ten  as he nanteci 
it a t  the time. Hc eq)rcssed no desire to re7 oke the nill,  vhich lie might 
l i a ~ e  done, but simply that lle wanted to make a c h a ~ ~ g e  in it. I n  I-c 
Vurdl ' e ,  190 K. C., 231, 129 S. E., 3 9 ;  In TC L ' r c e ~ y ,  190 S. C., 301, 
129 S. E., 822. 

To constitute "undue influence," n ithin the meaning of the lam, there 
must he something operating upon the mind of the persol1 nliosc act is 
called in  judgment, of sufficient controlling effect to destroy free agency 
and to render the instrument, brought ill question, not properly an  
expression of the nishes of the maker, but rather the cspression of the 
n i l l  of another. " I t  is the substitntion of tlie mind of tlie person exer- 
cisiilg tlie influence for the mind of the testator, causiug him t o  make a 
will which he othervise would not liare made." 
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I n  short,  undue influence, which justifies the  setting ;aside of a mill, is  
a f raudulen t  influence, or such a n  o v e r p o w r i n g  influence as  amounts  to  
a legal wrong. I n  re iVucller's Will, 170 N. C., 28 86 S. E., 719;  
Plenzmons v. X u r p h e y ,  176 N.  C., 671, 97 S. E., 648;  I n  r e  Craven's 
Will, 169 N .  C., 561, 86 S. E., 587. It is  close akin t o  coercion pro- 
duced by importuni ty,  o r  by a silent, resistless powcr, exercised by the  
strong oxcr tlie weak, which could not be resisted, so tha t  t h e  end reached 
is  talitamount to the  effect produced by  tlie use of f e u  or force. T o  
constitute such u ~ ~ d u c  influence, i t  is  not necessary tha t  there should 
csis t  nioral turpi tude,  but  whateyer destroys f r w  agency and  constrains 
the person, whose act is  brought i n  judgment, to  do what  is  against h i s  
or lier will, and  what  he o r  she o t l i e r w i s ~ ~  v o u l d  not h a r e  done, is  a 
f raudulen t  i~lfluence i n  the  eye of the law. I n  r e  L,owe's ~VLI I ,  180 
X'. C., 140, 10-1 S. E., 1 4 3 ;  I n  re ilbee's W i l l ,  146 N .  C., 273, 59 S. E., 
700. 

S e w  trial.  

I<. C'. SPEIGHT ET AL. V. CARRIE B. SPEIGHT, INDIVIDUALLY, ASD CARRIE 
B. SPEIGHT, ADMISISTRATRIS OF THE ESTATE OF W. W. SPEIGHT, 
DECEASED. 

(Filed 10 April, 193.5.) 

.l. Deeds and Conveyances A i-Limitation over after reservation of life 

A deed to certain described lands and of all  the personalty of the 
grantor, reserving in the grantor "the complete use and control" of said 
property during his natural life, is void :IS to the personalty, since the 
deed reserves a life estate in the personalty and there can be no liinita- 
tion over after a life estate in personal property. 

2. Common Law A a- 
The cominori-law rule that there call be no limitation over in gcrsonal 

property after reservation of a life estate therein is in f,,rce in this State, 
C. S., 970, and has been recognized by judicial decision and by statutory 
implication. 

API'EAL by plaintiffs f r o m  C~anmer, J., a t  ICu'orcmber Term,  1931, of 
P a ~ r ~ r c o .  

Civil action to establish plaintiffs' alleged interests i n  the  estate of 
TP. Mr. Speiglit, deceased. 

011 S J a n u a r y ,  1931, W. W. Speiqht,  of Pamlico Coilnty, died intes- 
tate, leaving liim eurvir ing his  widow, Car r ie  B. Spciglit, de fe~idan t  
l i c r e i ~ ~ ,  and  t n o  sons by a former marriage>, K. C. and  11. L. Speight,  
plaintiffs herein. About s ixty days pr ior  to  his  death, tlle deceased exe- 
cuted to h i s  wife a deed i n  due f o r m  f o r  a t ract  of land,  and  included 
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therein, "also all the personal property that  I own of every kind and 
description, including household and kitchen property, choses in action, 
notes and mortgages, etc. Always reserririg to  said party of tlie first 
part  the complete use and control of said property during his natural 
life." 

The court held, as a matter of law, that  this deed conveyed all of 
the grantor's property, both real and personal, to tlie grantee named 
thcrein. The  sufficiency of the deed to convey the land is  no longer 
mooted. 
. Plaintiffs appeal, assigning as error the refusal of the court to hold 
that  the deed in question is void on its face as to the personal property 
therein described. 

Ward  & Ward  for plaintiffs. 
L. I .  11Ioore and T.  0. Xoore for defendanf. 

STACY, C. J. I t  has been the consistent holding in this jurisdiction, 
following the decision in Graham i s .  Grahanz, 9 N. C., 322 (1822), that  
a resen ation of a life estate in personal chattels, in a deed attempting to 
con1 ey them in remainder, reserves tlie whole estate, and the limitation 
oxer is void. Xorrozc v. Willzarns, 14 N. C., 263; Hunt v. Davis, 20 
li. C., 36;  ATewell c. Taylor,  56 S. C., 374; Dail 2;. bones, 8.5 N .  C.,  2 2 2 ;  
OufTarv v. Taylor,  168 N .  C., 511, 84 S. E., 611. 

I t  is quite clear, n e  think, that the deed in  question falls n i th in  tlip 
priiiciple establislied by these decisions. A reservation for life of "the 
colirplett~ use and control" of personal chattels, is  a reserxation for life 
of said cliattels. 25 C. J., 1039; 1 7  EL. C. L., 617; 11 R. C. L., 473. 

Speaking to the question in a c7ase nhere  the "use" of a slare was 
attempted to be reserved for the life of the bargainor in a bill of sale. 
S ~ ~ i t o 7 ~  1 ' .  Uollo~cell ,  13  S. C., 185, Hall, J . ,  delivering the opinion of 
the Court, said:  

"The cases on this subject are not altogether reconcilable. Parol  gifts 
11. Jelir ery, reserving life estates, are contradictory and i~ i co~ i s~s t rn t ,  in 
tlie nature of things. Property cannot he delivered, and retained a t  the 
same time. I f  there is a delirery there can be no reservation of a life 
estate. Of this kind were Duncan v. # e l f ,  5 N. C., 466, and Vass  v. 
I1  it  h s, 7 S. C., 493. 

"At common law there could riot be a limitation of personal cliattels 
after a h fe  estatc created by deed. I t  was also held that  in a gift or 
limitation of slaws, after a life estate reserved by the donor, the limita- 
tion n a s  not good, because the life estate might be la~vfully r r se r~ed ,  
and the limitation over on that  account n a s  too remote, and this was 
in conformity ( a s  was supposed) with the principle before laid donn, 
that there could not be a limitation of personal chattels after a life 
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estate. Black v. Beattie, 6 N. C., 240; Graham v. G?-aharn, 9 N .  C., 
322; Foscue v. Foscue, 10 N .  C., 538. 

('Whether i t  would not h a r e  been more correct to say the reserved 
life estate was void, as being inconsistent with the grant, and that  the 
gift or limitation passed the property i n  prcesenti, i t  is  too late, and, of 
course, unnecessary to decide, because too much property depends upon 
those ~lecisions," etc. 

011 authority of these decisions, therefore, it  would seem that  the 
limitation in the deed of the personal chatttlls, following the reservation 
of tlie complete use and control of said property during the life of the 
grantor, n-as ineffectual to vest title to the personal property in the 
grantce. The contrary ru l i i~g  n.as erroneous. 

I t  is suggested by the defendant that  the common-law rule, relative 
to the matter now in hand, has not been followed in a majority of the 
A\merican jurisdictions, and that S o r t h  Carolina, to this extent, is out 
of linc with the weight of judicial opinion in this country. I t  should 
be renleinbcred. however. that  so much of the common law ' b s  is not 
destructire of, or repugnant to, or inconsistent with, the freedom and 
independence of this State, . . . and which has not been . . . 
abrogated or rrpealed, or become obsolete," is declared by C. S., 070, to 
be ill full force and effect in this jurisdiction. This statute was first 
enacted in 1715, rcEiiacted in  1778, and successively with each complete 
reiriactment of our statute law. Price v. Slagle, 189 K. C., 757, 123 
S. E., 161. I t  appears, therefore, with full knowledge 3f the decisions 
on the subject, tlie General Assembly has not seen fit t c  alter the rule, 
except as to slaves (Act of 1823), which was said in  Dail v. Jones, supra, 
to be a strong recognition by the law-making body of the correctness of 
the principle. IIence, the rule may be said to rest upon common-law 
authority with statutory support and judicial approval in this State. 
Sutton v. liollowell, supra. 

Error.  

JV. JV. BEACH, AD~IIKI~TRATOR OF THE ESTATE OF C. J. BEACH, DECEASED, 
v. F. E. PATTON, MRS. GRACE PhTTOK,  AND W. 0. RIDDICK. 

(Filed 10 April, 1935.) 

Automobiles C i-Intervening negligence of one defendant in exceeding 
speed limit held to insulate other defendant's negligence in parking 
on highway. 

The evidence tended to show that one defendant parked his car on the 
highway for fifteen minutes after colliding with another automobile, on a 
damp, dark night, and that the car driven by the second defendant, a t  an 
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unlawful rate of speed, in  order to avoid colliding with the parked car, 
was driven on the shoulders of the highway and struck and killed plain- 
t iKs intestate, who mas standing on the shoulder of tlle road. HeTd: 
Even conceding that the first tlcfenilant was neqligent in leaving the car 
parked on the highway under the circumstances, such negligence \ \as  not 
the prosimate cause of the injury to plaintiff's intestate, since defendant 
so parking his car could not have reasonably anticipated or foreseen that 
a driver of another car \vould orrerate his car in such a negligent manner 
a s  to be forced to run on the slioultler of the road and strike plaintiff's 
intestate in order to a ~ o i d  a collision n i t h  the parked car. 

APPEAL f r o m  a judgmeilt of nonsuit a s  to the  defendant W. 0. Rid-  
dick, entered by H a d i n g ,  J., a t  September Term,  193-1, of BURKE. 
.lffirmetl. 

The plaintiff i s  t h e  duly appointed utlnlinistrator of C. J. Beach, 
deceased, whose death n a s  caused by being stricken by  a P l p o u t h  
automobile, the property of the clcfendarit Grace P a t t o n  a n d  d r i ~ e n  by 
the defendant F. E. I'atton on H i g h n a y  No.  10 on t h e  night of 16  De- 
cember, 1033. T h e  ii1test:ste na.; s t a ~ i d n i g  on the shoulder of the high- 
n a y  nl ien the automobile t l r i r e ~ l  1, l 'utton a t  a negligent ra te  of speed 
n a s  forced, l n  order  to a7 oicl a colll-lon tlierenith, to go around a F o r d  
automobile belorigilig to the defendant TIr. 0. Ridtlicli; a n d  the  plaintifi  
alleges a i d  contend> tliat the  clefel~dant TT. 0. Riddick negligently nl- 
loned his  said F o r d  autoinobilc to r e m a n  parlicd on  the l i ighnay  f o r  a 
space of mine fifteen lilinutes af ter  l t  hail collitled nit11 a cer tanl  Uuicli 
automobile occupied hy " tno  ladies," a d  that  tlle ~icgligence of the  
defendant Ridtllclr i n  al loning h i s  car  to  remain so parlied up011 a much- 
used 11igliv ny  on a damp, d a r k  night  n a s  a prosirnate cause of the death 
of his intestate. 

A t  t h e  d o s e  of t h e  evidence, upon motion of the tlefenclant Riddicli, 
the court entered a judgment as of nolisuit a s  to h1111, a n d  the plaintiff 
excepted and  appealed to t h e  Supreme Court,  assigl~ing error>.  Upon 
the  entering of t h e  inroluntnry n o m u i t  a s  to the defendant Ricltlick, the  
plaintiff submitted t o  a ~ o l u n t a r y  lionsuit a s  to the defentlailts F. E. 
P a t t o n  and  N r s .  Grace Pa t ton .  

SCIIEXCK, J. T h e  only allegation of negligerice against the defendant 
Jiiddick was t h a t  his  car  was left parked for  some fifteen nlillutes on a 
damp,  dark  night  on a much-used h i g h n a y  af ter  i t  had been eng:rged ill 
a collision. Assuming, but not deciding, tha t  the defendant Riddick was 
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negligent in so leaving his car parked on the highway, tlicre is no evi- 
dence that such negligence mas the proximate cause of the death of plain- 
tiff's intestate, and the establishnlellt of the fact that  the negligence of 
tlie clcfcndant mas the proximate cause of the death of tlie intestate is 
just as essential to the plaintiff's cause of action as is the establishment 
of the negligence itself. C a m p b e l l  1;. L a u n d r y ,  190 S. C., 649, and 
cases there cited. This case, as it relates to the defendant Riddick, is 
gowrned by the principle of the case of B u r k e ,  A d m r . ,  v. Coach  C o m -  
~ n n y  and  C n p c h e a r f ,  198 N. C., 8, as it relates to the defendant Cape- 
heart. 

"Tlic prosinlate cause of the event must be understood to be that  
whicl~ in natural  and continuous sequence, unbroken by any new and 
i~idepentlcnt cauw, produces that event, a11i1 without vliich such event 
would not haxe occurred. . . , The  test by v h i r h  to determine 
vlietlier the inter.\ ening act of an  in te l l ig~nt  agent wliich lias become 
the efficient cause of an  injury shall be considered a new and independeilt 
cause, breaking the sequence of elents put in motion by the original 
negligence of the defentiant, is whether the intervening act and the rp- 
sultant injury is  one that the author of the primary negligence could 
have reasonably foreseen and expected." I l a ~ f o n  v. Il'elephona Co.,  141 
N. C., 455; B a l c u m  c. J o h ~ z s o n ,  177 hi. C., 213. 

We think the act of F. E. Pat ton  in operating the .Plymoutll car in 
sucli n way as to be forced to drive it off of tlie pavemeill on to the shoul- 
der of the highn.ay to avoid a collision with the Riddick car, and thereby 
collide with and cause the death of the intestate, was ,I cause new and 
independent of the alleged negligent act of parking the Riddicli car on 
the h i g h ~ ~ a y ,  and broke any sequence betneen such death a d  sucli 
parking of said car, and that  the unfortunate result was not onc that  
Riddick could hare  reasonably foreseen and expected. 

T o  hold that  the defendant Ridclick owed the duty to the plaintiff's 
intestate to foresee that a third person would operate a car in such a 
negligent manner as to be compelled to drive out on to the shoulder of 
the highway in order to aroid a collision with a car parked on the 
opposite side thereof, and thereby strike a person standmg on the shoul- 
der, nould not only "practically stretch foresight into onmiscence," 
G a n t  2) .  G a n f ,  197 N. C., 164, but would, in effect, require the anticipa- 
tion of "whatsoever shall come to pass." We apprehend that  the legal 
principles by which individuals are held liable for their negligent acts 
impose no such far-seeing and all-inclusive duty. 

The law only requires reasonable foresight, and when the injury 
complained of is not reasonably foreseeable, in the exercise of due care, 
the party whose conduct is under investigation is not answerable there- - .  

for. Foreseeable injury is a requisite of proximate cause, and proximate 
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cause is  a requisite f o r  actionable negligence, and  actionable negligence 
is  a requisite f o r  recovery i n  a n  action for  personnl i n j u r y  negligently 
mflicted. 111 this case a s  i t  rc,lntcs to the defei ida~lt  Ridt1ic.k there is nu 
abqcnce of forrccenhle ~ n j u r y ,  and co~ireqncliltly thcre mas 110 error  111 

e~ltc'ring tlic. jndpnicl~t  :~i of n o ~ ~ s u i t  a- to I ~ i m .  Osliorue 1 % .  ( 1 crl  ('o., 
207 5. ('., 533.  

T h e  judgment is 
Affirmed. 

'iV. H. NORTOS v. CARRIE ELLIOTT JfcLELLXND, E~ECUTHIS,  ET AL. 

(Filed 10 April, 1935.) 
Wills B c- 

I11 an action to recover the reasonable  due of services rendered 
deceased under an oral contract to devise laiicls, the value of la l~ds prom- 
ised to be devised is competent as abordillg some estimate of nllat the 
parties themselves contem~lnted such services probably TI ould be 11 orth. 

A l r ~ b ~ ~  by dcfelldants f rom S fac l i ,  J., a t  S o ~ e r n h e r  Term,  1934, of 
IREDLLL. 

( ' i ~ i l  action to  recoyer f o r  s e n i c e s  rcndcred hp plaintiff to TT'. D. 
l\icLcll711 1 t I u ~ i 1 1 ~  tlic last file yeari: of h ih  life, i t  Iwing :~llegetl tha t  In 
1926 tlit. saitl TT. I). 3IcLellancl clitcwd into a n  agreerimit vith tlic plain- 
tiff to d e ~  i.e h i m  fifty acres of lalid, k ~ ~ o l i n  a i  tlie Brat ls l la~v Place, i n  
coilsitler:ttior~ of services r e ~ ~ d e r e d  and to i e rendcretl. 

I t  is sdiliitterl t h a t  TIr. D. NcLtl la~icl  died i n  1931 n i t h o u t  d t r  ising 
the  B r a d i l l a v  Place to plaintiff. 

Cpo11 denial of liability a i d  is\ues joined, the j u r y  returned the fol- 
lowing I erdict : 
"Ah> the tltfendants indebted to the plaintiff fo r  services rendered t o  

their  teytator, a s  alleged i n  tlie complaint,  arid if so, i n  v l ia t  amount ? 
A. L$l,ooo.' " 

Ju t lgmer~t  on t h e  ~ e r d i c t ,  f rom which the defendants appeal, a s i g n i n g  
errors. 

Scot! ie. Collier for plaint i f f .  
B11rX.e ie. B u r k e ,  Buren JUI-ney ,  Jacli  Joyner ,  and L e u i s  & Lewis for 

defcnclnnts. 

STACY, C. J. T h e  case was tried upon tlie theory tha t  when services 
a r e  performed under  a n  agreement tha t  compensation is to  be provided 
therefor i n  the  will of the p a r t y  receiving the  benefit, and  no such pro- 
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vision is made, an  action in assuw~psi t  will lie to recover for the breach 
( L i p e  c. T r u s t  Co., 207 N .  C., 794)) and that the value of the property, 
agreed to be devised, may be considered in connection with other evi- 
dence, on the issue of q z i a n i u ~ n  rnemi t  or the rcasona1)le value of the 
scrvicc>s re~ideretl. G m u f h n m  z'. G r a d h a m ,  205 N. C., 363, 171 S. E., 
331. 

Thc ~ a l u e  of the property is alloned to be sho~i-n in evidence as 
affortli~ig somc estimate of nl iat  the parties t hemse l r~~s  contemplated 
such scrviccs probably would be n-orth. F a l r c l o f l ~  c. Iie,zlazc, 165 K. C., 
228, S1 S. E., 299; Deal c .  Tl'ilson, 178 N. C'., 600, 101 53. E., 205. The 
decisions have established the competency of this evidenre, which we are 
disposed to follon., notn-itlista~lding the C O ~ E I I C ~  of the reasons advanced 
against its reception. 

Speaking directly to tlie question in  Faircloth a. K e n l a w ,  supra,  
TValkc'~, J., delirering tlie opiliion of the Court, said:  ' ,We take this to 
be the true a d  the s ~ n s i b l e ~ u l c ,  that  in a suit for worlc and labor w r -  
formed, under a contract void by the statute of frauds, evidence of the 
ternis of the contract with reference to p1:lintiff's compensation i s  ad- 
miisilllc to sliow the value of liis services, as agreed upon by tlie parties, 
but is only evidence, and not controlling as iiiatter of lav .  I t  is for the 
jury T O  consider in making their estimate, a i d  they l i a y  award such 
sun1 as they may find, upon all the evidence, including that  drawn from 
tlie c ~ n t r n c t ,  is a reasoliable value of tlie services (ilIo7re v. S a i l  Co., 
76 Xicli., 606 ; S( l l u u z e ~ l b a ~ l l  L.. Brouylh, 3 3  Ill.  App., 526) ; the inquiry 
a t  last being, W i a t  are the senices really worth 1 h d  the contract - 
price is somc evidence up011 tliat questioli, it being in the nature of an 
adlllisbioli or declaration of the parties as to the value, and having no 
more effect as evideiice. I t  is certainly not conclusive upon the jury. 
B r o n ~ ~ e  oil the Statute of Frauds ( 5  Ed.) ,  see. 126." 

Tlir rule of c~iclence thus estnblishcd in this juridict ion was re- 
affirmed ill Deal v. 1T7~lson, s z ~ p u ,  G ~ a i ~ t h a n ~  v. Granttlanz, supra,  and 
L1pe r .  2'j us2 Co., 206 N. C., 64, 173 S. E., 316. 

The nlatters presented have been so recently discuswd in the cases 
citrd tliat furtlier elaboratioli would seem to be supererogatory. 
A careful perusal of tlie record leaves us with the impression that no 

reversible error was cominittetl 011 the trial, lie~ice the ~ e r d i c t  and judg- 
ment will be upheld. 

N o  error. 
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THE FIRST CAROLINA'S JOIST-STOCR LAKD EAKK, IXCORPORATED, OF 

COLUSIBIA, SOUTH CAROLINA, v. SARAH C. S T E W A R T  ET AL. 

(Filed 10 April, 1035.) 

Mortgages H k:  H p-Foreclosure sale cannot be collaterally attacked in 
mortgagee's action for deficiency after foreclosure. 

In  an action to recover the balance due on mortgage notes after fore- 
closure, confirmation of the sale by the clerk, C. S., 2391, and al~plication 
of the proceecls of -ale to the noteu, equitable matters in defense r e l e ~ a n t  
only npon thc motion to confirm the sale are  properly stricken from the 
xnsner upon motion, C. S.. 337, ciuce plaintiff seeks n leqal remedy only 
n ~ ~ r l  invokes no equitable jurisdirtion of the court, aud the foreclowre sale 
mnnot be collaterally attacked in plaintiff's action to recover the defi- 
cicncy after foreclosure. 

.ZPPE 11, by d(~fent lants  f r o m  H211, Speeiul Judge, a t  S o l e m b e r  Term, 
1934, of ('rt 11 EX. ,Iffirmed. 

Tl l i i  is a n  action to recolcr  the  balance due on a note executed by the  
dCfciitl:lntq on 2 J a n u a r y ,  1923, a i d  secured )Jy a tleed of t r u ~ t  which 
n:ri iluly r e c o r d ~ d  i n  the  office of tlie register of deeds of 13eaufort 
County, Sort11 Carolina. 

1'1)on defaul t  ill the paymcnt  of tlie note, according to i ts  tcrms, t h e  
deed of t rust  n a s  foreclosed by the sale of the l and  conveyed thereby, 
unt11.r tlic p o n e r  of sale contallied i n  tlie deed of t rust .  T h e  sale Tvas 
rn:~tlc ori .i Mnrcli, 1031. m r l  n m  duly  confirmed by the  clerk of t h e  
h u l ~ c r i o r  Court  of Bcaufort  County. T h e  proceeds of the sale Trere ap-  
l ~ l i c d  a i  a p a p i c u t  on t h e  note, l ea \ ing  a balance due as  allegcd i n  the  
complaint.  T h i s  action n a s  begun i n  the Super ior  Court  of Craven 
('ounty on 1 2  September, 1931. 

T h e  actioii n a s  heard a t  November Term,  1034, of said court on 
plni~itiff 's motiou tha t  certain allegations i n  the  fu r ther  a n r x w  of the  
drfc~ltlaiitz be strlcken out, on thc  g r o u i ~ d  t h a t  the  matters  contained 
therein do riot constitute a defense to  this action, a n d  a r e  f o r  tha t  reason 
immaterial  and i r r e l e ~  ant .  

F r o m  a n  order allonilig plaintiff's motion, ill par t ,  t h e  defendants 
appealed to  the  Supreme Court .  

W a r d  d W a r d  and IT'arrea d W a r r e n  for plaintif f .  
1,. I .  X o o r e  and TT'illzum U u n n  for clefemianfs.  

Con-xox, J. T h e  matters  contairied i n  the  allegations i n  the f u r t h e r  
a a m e r  of the defendants, ~ ~ h i c l i  n e r e  stricken out, on  the niotion of the 
plaintiff, do not constitute a defense to  the cause of action allegecl i n  the  
complaint.  T h e y  are, tlierefore, immaterial  and  irreleyant,  and  were 
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properly stricken from the answer. C. S., 537. They were material 
and relevant only on the motion to confirm the sale of the land con- 
veyctl by the deed of trust, which was duly reported to the clerk of the 
Superior Court of Beaufort County, and confirmed by him. C. S., 
2591. This sale is not subject to collateral attack in this action. 

I t  would seem from the allegations in  their answer that  the defendants 
were dealt with harshly by the plaintiff, but the Court is without power 
to give them relief in this action. The  plaintiff does not in this action 
invoke the equitable powers of the Court. I t  is content to have only its 
legal remedy. The order must be 

Affirmed. 

STATE v. LEWIS SENTELL. 

(Filed 10 April, 1035.) 

Criminal Law L -Appeal must be clismissed where defendant fails to  
make out and serve statement of case on appeal within required time. 

Where defendant in a capital case fails to make out and serve his 
statement of cnse on appeal within the statutory wried, or the time 
extended, he loses his right to prosecute the appeal, and same will be dis- 
missed upon motion of the Attorney-General after examination of the 
record proper for errors appearing upon its face. 

NOTIOR by State to docket and dismiss appeal. 

ilftorncy-Gcncral Seawell and Assisfant Attorneys-Gencral Aiken and 
L h f o n  for file ,S fa te .  

STACY, C. J. *it the Janua ry  Term, 1933, Cleveland Superior Court, 
the tlcfcntlant herein, Lewis Sentell, was tried upon indictment charging 
liim nil11 the murder of one Mrs. William Ihake ,  which resulted in a 
conviction of murder in the first degree and sentence of death. From 
the judgment thus enterccl, the defendant gave notice of appeal to the 
Supren~e  Court. The  clerk certifies that  nothing has been done towards 
perfecting the appeal, albeit the defendant n as allowed th  r ty  days from 
the rising of the court within which to prepare and serve statement of 
case on appeal. The  time for serving statement of case has now expired. 
S. v. Brou.n, 206 S.  C., 747, 175 S. E., 116. 

The prisoner having failed to make out and serve statement of case 
on appeal within the statutory period, or the time extended, has lost his 
right to prosecute the appeal, and the motion of the Bttorqey-General to 
docket and dismiss under Rule 17 must be allowed. S. v. Watson, ante, 
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7 0 ;  6'. v. E f h e r i d g e ,  207 N. C., 801 ;  8. v. Hooker, 207 N. C., 648 ;  S. v. 
Lea ,  203 X. C., 316 ,166  S. E., 292. I t  is customary, however, i n  capi ta l  
cases, n l l e re  the life of the  prisoner i s  involved, to exarnine the  record 
to  see t h a t  110 e r ro r  appears  upon  i t s  face. S. v. Goldaton, 201 N. C., 
89, 153  S. E., 926. T h i s  we have  done i n  the instant  case without dis- 
c o ~ e r i n g  any e r r o r  on the face of the record. S. v. V a m l e t ,  206 N. c., 
568, 174  S .  E., 451. 

Appeal  dismissed. 

MRS. IDELLA IT. IiNOX, ISDIVIDUALLY AXD AS SOLE EXECUTRIX OF TIIE 

E~T.ITE OF R. C. KSOX, r. A%DKIdN C. I<T\TOX, EXECUTOR OF THE ESTATE 
OF F. J. KNOX, A ~ D  J O H S  TIT. RNOX, ET AL., NEST OF KIN TO F. J. 
KSOX,  DECEASED. 

(Filed 10 April, 1935.) 
1. Wills E b 

A devise of the use and benefit of the rents and profits from designated 
real property transfers the land itself to the beneficiary in the absence 
of a clear intention to separate the income from the principal. 

h direction to sell realty and distribute the proceeds of sale works a n  
equitable conversion of the prol~erty so that  the beneficiaries take a 
bequest and not a devise. 

Where the time of enjoyment of a gift or devise is merely postpoiled, 
the interest is n vested one, but nhere time is annexed to the substance of 
the gift or devise a s  a condition precedent the interest is a contingent one. 

4. Same-Interest passing under this devise held contingent and not 
vested. 

Testator devised to his r i f e  a life estate in certain lands and the fee 
in certain other lands, and directcd that a t  her death the property not 
tlisposed of in fee should revert to his executor arid be disposed of as  
tlicrcnfter provided. I n  the suhscqnent residuary clause of the will the 
testator directed tliat his lands he sold and the proceeds of sale divided 
among his nest of kin mrd their rel)resentntives. H e l d :  Thc interests 
created after the trrmination of the life estate were contillgent and 
vested u11on the death of the widow in those of testator's nest of kin 
alive as of the date of the widow's death and in the living reljrcsentatives 
of deceased nest  of Bin. 

5. \Vills E f-Srxt of kin as used in devise exist by operation of law and 
cannot be created, destroyed, or transmitted by will. 

In  a d e ~ i s e  the 1rords "next of kin" mean "nearest of hin" by blood 
relationship and not nest of kin in the sense of the statute of distribution, 
and nhere  a devise provides tliat upon the termination of a life estate 
in certain of testator's property the lands should be sold and the 1x0- 
ceeds divided among testator's next of Bin and their representatives, a 
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widow of one of testator's brothers may not claim as  one of testator's 
nest  of kin or as  a representative of a deceased nest of kin, although she 
is made the sole legatee and esecutris in the will of testator's brother, 
who survived testator but who died ~vithout issue prior to the vesting of 
the proceeds of sale of trstntor's lnntls, she not brine relntrd to tesrntor 
by blood, and an esecutris not being a "representative" ni thin the mean- 
ing of the will. 

6. Wills E d-Where interest of beneficiary vests upon death of testator 
it is not  divested by beneficiary's death prior t o  distribution. 

Testator's will provided that certain of his lands should be sold upon 
his death and the proceeds divided among his nest of kin and their repre- 
sentatives. One of testator's nest of kin died less than two months after 
testator's dear11 and before the lands could be sold and the proceeds dis- 
tributed. Held: The interest in the proceeds of sale vexed in the bene- 
ficiaries eo i n s t a ) l f i  the death of the testator, and such interest Ivas not 
divested by the fact that the nest of lrin died before the l m d s  could have 
been sold and the proceeds distributed, and before the expiration of the 
J-ear given by law as  the minimum time for the sale of t2e property and 
settlement of the estate by the esecutor. 

7. Wills E f-Legatee and  not  devisees held entitled t o  piroperty vesting 
i n  testator as distributee of funds derived from sale of lands. 

V'here a will provides for the sale of testator's lands and distribution 
of the proceeds of sale to  certain beneficiaries, the bencbficiaries take a 
bequest and not a devise, and where one of the beneficiaries survives 
testator but dies prior to the distribution of the fund, the interest of such 
beneficiary passes under his will to his sole legatee, and nOt to those to 
whom he devised his realty. 

8. Wills D m- 
Where the purpose of a n  action is to construe a will, the costs are 

properly tased against the esecutor thereof. 

APPEAL f r o m  Deuin, J., a t  J u l y  Special  Term, 1934, of MECKLE~TBURG. 
Affirmed. 

T r i a l  by j u r y  was w a i ~ e d  and  th i s  case submitted for  ~lecision of the  
court upon agreed facts, a s  f o l l o m :  

"1. T h a t  F. J. K n o x  died on 27 December, 1928, leaving a last mill 
and  testament, which was duly probated, and  t h a t  the  defandant Adr ian  
C. K n o s  is  sole executor thereof, i n  the office of t h e  clerk of Superior  
Court  of said county and  State ,  on 3 1  December, 1928. copy of said 
will is attached to the complaint,  marked 'Exhibi t  B.' 

"2. T h a t  the said F. J. Knos ,  a t  the  t ime of his  death, was the  owner 
a n d  seized and  possessed of t h e  property, the proceeds of the sale of 
~ v h i c h  is i n  controversy i n  th i s  action. 

"3. T h a t  a t  the t ime of his  death said F. J. K n o x  left surviving his  
widow, El izabeth A. K n o x ;  t h a t  he  h a d  f o u r  brothers, to w i t :  J. A. 
K n o s ,  Samuel  E. Knox, W. A. Knox,  a n d  T. B. Knos ,  who predeceased 
h i m  and  who left s u r v i ~ i n g  the  children whose names a r e  set out i n  t h e  
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ansner of Jno.  W. Knox and others filed herein. That  the said F. J. 
Knox died without lineal issue surriving him. 

"4. That  R. C. Knox, one of the two su r l i \ i ng  brothers, died on 
9 February, 1929, leavi~lg a last n i l l  and testarnent, nhicli n a s  duly 
probated; that  the plaintiff is the sole esecutrix and devisee (legatee r )  
thereof, in the office of the clerk of said court, on 18 February, 1929, a 
.copy of nhicll n i l l  is attached to the plaintiff's complaint, as 'Exlilbit *I.' 
R. C. I h o x  left no lineal issue surviving. 

"5. That  the defendant Adrian C. Knos  duly qualified as executor 
under the n i l l  of F. J. I h o x ,  bcfore the clerk of Superior Court of said 
county and state 011 31 December, 1928, and thereupon extercd ullon his 
duty as executor of the said estate. That  from the residuary estate of 
the said testator there came into the liantls of said executor total receipts 
of $17,855, nhich does not include the proceeds of the sale of property 
in nliich the  idow ow of the said testator had a life cstate untler thc1 terms 
of thc mid will. Tliat the total disbursements from this phase anlourltecl 
to $8,330 90, leaving s balance in  the hands of the executor for tlistribu- 
tion under residuary item 18 of thc d l ,  the sum of $9,357.10. Tliat at 
the date of his tleatli the said F. J. Knox liad on hand on deposit in bank 
and upoil certificates of deposit a total of $8,581.33, and building ant1 
loan certificates to the amourlt of $4,800, nhich item nent  into the total 
receipts as above sho\vn. That  $9,506.67, the clifference betneen the said 
total receipts and the said furids in bank and I)uiltling and loan stock 
came from dividwds on corporate stock, interests from Go\c~rliinciit 
securities and miscellanc~ous items, rents, and l~roceeds of tlw vile of tlle 
assets of the estate. That  no assets of the estate nere  sold by the 
executor before 1 January,  1931. That  in May, 1931, tlle executor liad 
ready for distribution from the residuary estate, otlicr than that in nhic.11 
the testator's widow was given a life estate, the sum of $9,000. Of this 
amount he distributed to J. 1'. Kno<, a brother of the testator, the sum 
of $1,500, and a like amouiit to each set of children of the four brothers 
~ v l ~ o  predeceased the testator, and left lineal issue s u r v i r i ~ ~ g ,  m:~liing n 
total distributed of $7,500. The executor n a s  notified hy J. T'. I h o x  
and re l~resenta t i~  cs of the deceasecl brothers, through their attorney, that 
t l i ~ y  claimed the balance of $1,500, and that the plaintiff n a s  not elititled 
to it, and to hold this amount pending the decision of tlic court. The 
executor, for this reason, withheld the paynient thereof, and still holds 
the same, pending the decision of the court as to the owner thereof. 
That  in addition to the $1,500 rrferred to there is  a farm located in 
Iredell County, containing about 192 acres, which has not been sold for 
the reason that  the executor has not been able to make a satisfactory sale 
thereof and the proceeds of sale of which passes under the said residuary 
item of said will. 
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"6. Tha t  J. V. Knox, the last surriving brother of E.  J. Knox, died 
on 8 April, 1932, leaving surviving the children as set out in the answer 
of Jno.  TV. Knox and others filed herein, together with Adrian C. Knox, 
who is also a son of J. V. Knox. 

"7. That  Mrs. Elizabeth A. Knox, widow of F. J. Knox, died on or 
about 3 September, 1933. That  since the date of her death the said 
Adrian C. Knox, executor, under and pursuant to the twms of the mill 
of his testator, has sold all of the real estate in which the said Mrs. 
Elizabeth ,I. Knox, widow of the said F. J. Knox, had a life estate, with 
the exception of a vacant lot i n  or near the town of Davidson, and of 
very small value. That  there has to date been collected .From the sale of 
property referred to in this paragraph the sum of $17,808, which 
amount, homerer, is  subject to all costs, expenses and ccmmissions, and 
certain other pieces have been sold but the proceeds not as yet collected, 
to the amount of $2,133. 

"8. That  all of the brothers of F. J .  Knox predeceased him except 
R .  C. Knox and J. V. Knox. That  the said F. J. I h c x  had no other 
brothers or sisters who died leaving lineal issue surviving except those 
referrcld to in the answer of Jno.  W. Knox and others." 

'(NORTH CAROLISA-XECICLESBURG COUKTY. 
"I, R. C. Knox, of aforesaid County and State, being of sound m i d  

and considering the uncertainty of my  earthly existence, do malie and 
declaw this my last Will and Testament. 

"1st. My Executor, hereinafter named, shall give my  body a decent 
burial, suitable to the wishes of my  friends and relatives, and pay all 
funeral expenses, together with all of my just debts out of the first 
moneys which may come into her hands belonging to 1x27 estate. 

"dncl. I give and devise to my  beloved nife,  Idella TY. Iinox, all my 
real estate both farming lands and town lots for her natural  life. 

"3rd. I give and bequeath to my  said bc,loved wife all niy personal 
property of every description-that is gin shares, moreys, crops and 
everything else of personal property. 

"4th. That  a t  the time of my said beloved wife's delth,  I give and 
bequeath to three of my nephews, namely, J. Boyce Iinox, TV. J. Iinox, 
W. Rfoffet Knox, my  real estate to have, share and share alike-that is, 
each one to have one-third interest. 

"5th. I hereby constitute and appoint my said beloved wife my law- 
ful  executor to execute this my last will and testament without bond. 

"In witness whereof, I, the said R .  C. Knox, do hereunto set my hand 
and seal this the 16th day of Kovember, 1927. 

"Signed-1%. C. KNOX." 
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K s o s  v. KNOX. 

"NORTH CBROLIKA-?~~ECRLESBURO COUXTY. 
"I, F. J. Knox, of the aforesaid County and State, being of sound 

mind and disposing memory, but considering the uncertainty of my 
earthly existence, do make and declare this my last Will and Tcitament. 

"First :  3Iy executor hereinafter named shall give my body :I d e c c ~ ~ t  
burial and erect a suitable monument or tombstone at my grauc or last 
resting place, suitable to the wishes of my friends and relatives, and pay 
all funeral expenses, together with all my just debts, out of tlie first 
moneys nhich may come into his hands belonging to my  estate. 

"Second: I give, deuise and bequeath to nny beloved wife, Elizabeth 
A. I h o x ,  the house and lot, nhere n e  now reside in tlle T o n n  of 1)avitl- 
son, together with all household and kitchen furniture therein; to her 
I also gire Five Thousand ($5,000.00) Dollars, face ralue of my North 
Carolina State Bonds; my  (8)  eiqllt shares of stock in the Ih r idson  
Cotton AIills; my  preferred stock Three Thousand ($3,000.00) Dollar, 
in the hlooresville Cotton Mills; all my  shares of stock in the Corriellus 
Cotton Ni l l s ;  all my shares of preferred stock 111 the Cascade Mills at 
hlooresville; also T v o  Thousand ($2,000.00) Dollars, face T alue of my 
United States Government Bonds; to her I also give the two-story brick 
building on Na in  Street in D ~ T  itlsol~, S. C., lion. occupied 11) 11. 11. 
Goodrurn & Co. IInriln are Departmelit ; all the foregoung are g i ~  en i11 
fee, nit11 full right and p r i~ i l ege  and poner granted to my said nifc to 
use and diipose of as ille sees fit. And in crder that  u1y ""(1 ~ u ' f d  sl1a11 
h a l e  all the things useful and necessarj for her conlfort during tlie 
rerriainrlcr of l ~ c r  natural l i fe;  I g i ~ e  and bequeath to her the u,t and 
benefit of the relits and profits of all my other real estate nithi11 the 
corporate limits of the Town of L)a\idson, S. C., and also tlw F ~ f t y  
(50) Acres of land in Tleneese Tonnship, Mecklenburg Countv, Sort11 
C a r o h a ,  knonrl as the Hal l  tract-upon tlie cleat11 of my said n ~ f e ,  the 
property mentioned in this paragrap11 i ~ o t  disposed of in fee shall l e ~ e r t  
to my executor and be by him disposed of as l iere~nafter  p ro~ ided .  

'"Third: I give, devise and bequeath to J a y  I h o s ,  and J l e l x ~ n  l iaox,  
sons of my  deccased brother, T. B. Iinox, the tno  houses and lots in the 
T o n n  of Cornelius, knovn as the Xooney property on Mulberry Street;  
J a y  to 11a~e  the one now occupied by a Mr. Pless, and l I e l ~ i n  to h a ~ e  
the oile 11ow occupied by a Mr.  lIcCloud. 

"Fourth:  I give, devise and bequeath to my  brother, J. V. Knox, 
Five Hundred ($500.00) Dollars, face ralue of my United Statcs GOT- 
ernmeut Bonds, or their value, if not owned by nle on the date of 1ny 
death. 
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( S O T E :  I tems F i f th  to Seventeenth, inclusive, with the exception of 
I tem Thirteenth, make individual devises or bequests to the nephews 
of the testator, being sons of his brothers and all bearing the name 
Knos. I t em Thirteenth gives and bequeaths to the Board of Deacons 
of the Bethel Presbyterian Church in Lemly Township, Necklenburg 
Couuty, the sum of $2,000, and p r o d e s  that in the evelit this church 
ceases to esist that  tlie bequest shall revert to the Synod of North Caro- 
lina of the Presbyterian Church, South.) 

'(Eighteenth: I t  is  my Will and I hereby authorize, direct and em- 
power my executor to collect all moneys due me;  to sell 211 my property 
not otherwise disposed of herein, either a t  public or private sale, to 
deliver the personal property to the devisees named, to convey title to 
purchasers of my real estate, and after taking out the cost of adminis- 
tration, to divide the net proceeds, in equal proportions, share and share 
alike, among my next of kin, reprcsentatives of my  next of kin to inherit 
by succwsion ~ C T  stirpes and not per capita. 

"Sineteeiitli: I hereby constitute and appoint my  nephew, Adrian 
C. Knos, my  lanful  executor, without bond, to execute this my last TTill 
and Testament according to  law and the true intent and meaning of the 
same and every part  ant1 clause thereof, hereby revoking and declaring 
utterly void all other vi l ls  by me heretofore made. 

"I11 MTitness whereof I, F. J. Knox, do hereunto set my  hand and 
seal this tlie 10th day of January ,  1928. 

(9'. J. Kxox." 
II is  Honor entered the following judgment : 

"This cause conling on to be heard a t  30 J u l y  Special Term, 1934, 
before his Honor, W. A. Devin, Judge presiding, and all parties having 
waived a jury trial, and hav i i~g  submitted the case to the court.for its 
decision upon an agreed statement of facts, and the plaintiff being repre- 
sented by her attorney, Thos. W. Alexander, and the defendant Adrian 
C. Knox being represented by his attorneys, P h a r r  & Bell, and Jno. W. 
Knox and tlie other defendants being represented by their attorney, 
Jno.  A. McRae, and the matter having been argued by thc attorneys, and 
considered by the court, 

" I t  is therefore ordered and adjudged, and is hereby c~rdered and ad- 
judged, as follo~vs : 

"That the plaintiff is entitled to the $1,500 which has been held by 
the executor since he  filed his report in Nay,  1932, and referred to in  
the pleadings, together with the actual interest which the executor has 
collected, or may collect, thereon, and one-sixth of the proceeds of the 
sale of the tract of land containing 192 acres, and located in Iredell 
County, when the same is sold as provided in the will (Of F. J. Knox, 
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less its proportionate part  of the cost of the administration of the estate, 
the said $1,500 and the said tract of land being property not specifically 
de~ i sed ,  but included in the r e d u a r y  item of the will of the saitl F. J .  
Knox. 

"That Jno.  W. Knox and the other defendants named in the answer 
of the said Jno.  W. I h o x  and others, and all of those in whose behalf 
the said answer is filed, including Adrian C. Knox, are entitled to all 
of the proceeds of sale of the property in 11-hich Elizabeth A. Knox, 
uidow of F. J. Iinox, n a s  g i ~ m  a life cstate under and by xirtue of the 
will of the said F. J. Knox, less its proportionate share of the cost of 
administration, and that  the said plaintiff is  not entitlcd to any interest 
or  share therein, and, 

"That the cost of this action shall be paid by the executor out of the 
funds belonging to  the estate. 

"W. A. DEVIN, Judge Presiding." 

From the foregoing judgment plaintiff appealed and made the follow- 
ing assignment of error:  "The plaintiff excepts and assigns as error so 
nluch of the judgment as excludcs the plaintiff from a one-sixth net 
interest in the portion of the estate of F. J. Knox, which reverted to the 
executor upon t21~ death of Mrs. Elizabeth A. Knox, widow of F. J. 
Knox." 

From said judgment the defendants, except Adrian C. Knox, executor 
of n ill of F. J. Knox, appealed and made the following assignment of 
e r ror :  "The defendants except to and appcal from so much of the judg- 
ment as showti of record as awards the plaintif?' a one-sixth interest in 
thc proceeds of the property which was riot specifically devised by the 
will of the said F. J. Knos, and which was covered by the residuary 
item of his mill." 

The defendant Adrian C. Iinox, executor of will of F. J. Knox, takes 
the positloll that he is a stakeholder i n  this controversy and awaits orders 
from the court, mid does not appeal. 

l'hos. W .  Alexander for Idella Tt ' .  Knox, individually and as executrix 
of R. C. Knox, plaitctiff. 

Jno. A. XcRae for Jno. I T T .  Xnox et al., next of k in  of F.  J .  Xnox, 
defendants. 

Pharr & Bell for Adrian C .  Knox, executor of F. J .  Xnox, defendant. 

SCHEKCK, J. We are called upon by the plaintiff's appeal to deter- 
mine whether the plaintiff Idella W. Knox, as the sole legatee and 
executrix of the will of her late husband, R. C. Knox, is entitled to take 
a one-sixth interest i n  the net proceeds derived from the sale of real 
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property, which reverted to the executm of F. J. Knox upon the death 
of Mrs. Elizabeth A. I h o x ,  widow of the said F. J. Knox, under the 
second item of the will of F. J. Knox;  and we are called upon by the 
defendants' appeal to determine whether tlie plaintiff Idella W. Knox, 
as the sole legatee and executrix of the will of her late husband, R .  C. 
Knox, is entitled to take a one-sixth interest in the net proceeds of the 
other property, real and personal, which was not specifically devised by 
the will of F. J. Knox and which passed by virtue of the residuary 
clause (the eigliteenth item) thereof. 

We shall first address ourselves to the question raised by the plaintiff's 
appeal: I s  Idella W. Knox, as sole legatee and executrix of her late 
liusban~l, R .  C. Knox, entitled to a one-sixth interest i n  the net proceeds 
derived from the sale of real property which reverted to i;he executor of 
F. J. K11os under the second item of his  will upon the death of Eliza- 
beth A. Knox, his widow? 

The answer to this question depends upon whether the interest in the 
proceeds of the sale of the lands, the use and benefit of the rents and 
profits of which are given to the testator's wife, with the provision that 
they shall relert, upon tlie death of his wife, to the executor for dispo- 
sition :ls thereafter provided, vested upon the death of the testator or 
upon the death of his wife. I f  the interest in the proceeds of such sale 
wsted upon the death of the testator, one-sixth Gart of such interest 
vested in 11. C. Knox, who was then living and was a brother of the 
testator, and his wife, the plaintiiT, as his  sole legatee and executrix, 
would be entitled to recover said one-sixth interest. I f ,  on the other 
hand, the vesting of the interest in the proceeds of the sale of said lands 
was postpoiled till tlie death of the wife of F. J. Knox, the plaintiff 
would be entitlcd to recover nothing, since R. C. &ox, her husband 
and testator, was dead a t  that  time. See agreed facts and items second 
and eighteelit11 of the mill of F. J. I h o x .  

I t  is well to observe that while the second iten1 of the will of F. J. 
Knox g i w s  to tlie n i f e  of the testator only "the use and benefit of the 
rents and profits" of the real estate under discussion, that  "it is regarded 
a s  settled tliat, within the limits of the rule against perpetuities, and in 
the abseiice of a clear intelltion to separate the income ^ram the prin- 
cipal, an absolute devise of the income from land passes t,ie land itself." 
Benevolent  c. Orrell, 105 N. C., 405. Therefore, Elizabeth A. 
I<nos, widow of F. J. Knox, became a tenant for life in the land under 
discussion. 

I t  is  well to further observe that  since the second and eighteenth items 
of the mill of F. J. Knox jointly provide for the disposition of the land 
under discussion by sale and division of the net proceeds therefrom, that 
"a direction to sell and divide does no more than to work an  equitable 
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conversion of the real property as of the time of the death of the testator, 
and the gift, technically speaking, becomes a bequest instead of a devise, 
but the right of the beneficiary . . . vests alike in either case." 
Tl'itty v. lTJztty, 184 Pi. C., 375. 

The  rule is  that  if there is  in terms a gift or devise, and the time of 
enjoyment merely is postponed, the interest is a vested one; but if the 
time be annexed to the substance of the gift or devise, as a condition 
precedent, the interest is a contingent one, and the gift or devise rests 
only if and nhen the contingency happens a t  the time designated. 
Bol len  71. Hackney ,  136 N. C., 187. 

The very language itself of the second item of the will of F. J. I h o x  
negatives any intention of making a disposition in fee by that  item of 
the property of which the nidow is  made the life tenant, since i t  desig- 
nates such property as "the property mentioned in  this paragraph not 
disposed of in fee"; and also nega t i~cs  any intention of making a dispo- 
sition in fee in that  item by the testator, since i t  provides that "upon the 
death of my said nife" tlie property of which she is made the life tenant 
"shall rmert  to my executor and be by him disposed of as hereinafter 
provided." 

The eightee~ith item of the will of F. J. Knox provides that  his exec- 
utor shall sell liis property "not otherliise disposed of herein" arid 
"divide the net proceeds, in equal proportions, share and share alike 
among nly next of kin, representatives of my nest of kin to inherit by 
succession per s t ~ r p e s  and not per capita." 

We hold that tlic provisions of the second item of the will of F. J. 
Tir~os negativing arly intention therein to dispose of the fee in the prop- 
erty unclcr discussion and providing that it shall, upon the death of the 
life tenant, re1 t r t  to the esecutor to bc disposed of by llinl as thereafter 
p ro~ ided ,  that is, as  l~rovitled in the eighteenth item, postponed not only 
the right to enjoy but also the right to take the remainder, and created 
contingent interests ill those who could answer the roll call a t  the time 
the provision for sale and division of net proceeds could be carried out, 
i~arnclg, "upon the death of my  said vlfe." To ansncr that roll call 
upon tlic death of the nidow of F. J. Knox, one must be, accortl~ng to 
the eightetnth item of liis w l l ,  either next of kin of F. J. Knox or a 
representatixe of nest of liin of F. J. Knox. I f  R. C. Kriox had heerl 
I l r ~ n g  a t  the time of this roll call he could have ans~vered present as 
m>xt of kill of F. J. Knox. as did J. IT. Knox, the only brother of F. J .  
Knox then s u n  i r ing ;  or if R. C. Knox had had children surviving him 
they could ha\  e answered present as representatives of next of kin of 
F. J. Knox, as did John TV. Knox and others, children of deceased 
brothers of F. J. Knox; hut R .  C. Knox was dead and had no lineal 
issue surviving him. The  plaintiff, although she be the widow and the 
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sole legatee and executrix of R .  C. Knox, could not answei- as either next 
of kin or as representative of next of kin of F. J. Knox. Kext of kin 
and representatives of next of kin exist by operation of law among those 
of tlie same blood, and these relationships cannot be created, destroyed, 
or transmitted by will. I n  a devise the words ''next of kin" mean 
"nearest of kin," and those nearest in blood are entitled to take to the 
exclusion of others who may be next of kin in the sense of the statute 
of distribution. Jones  v. Ol icer ,  38 N .  C., 369; Wal lcce  c .  Wallace;  
181 S. C., 158. ,41so, in a devise the word "reprcsentative," if i t  
apptars from the ~vliole instrument that i t  was used in reference to 
other persons than executors and administrators, will be so interpreted 
that such otlier persons will take. P e f e r s o n  v. W e b b ,  39 N .  C.,  56. 
R. C. Knox could not by will or otherwise make his widow, Idella W. 
Iinos,  next of kin to his brother, F. J. Knox, or a representative of such 
next of kin. 

We hold that  the words "to divide the net proceeds, in equal propor- 
tions, share and share alike, alnong my  next of kin, representatives of 
my next of kin to inlierit by succession per stirpes and riot per capita" 
i n  the eigliteenth item of the will of F. J. Knox are qualifying words, 
and keep the disposition of tlie proceeds of the sale of the residuary 
property from being a gif t  s impl ic i ter ,  importing a division among 
those who were heirs (or next of kin) of the testator a t  ihe  time of his 
death, as i n  W i t t y  v. W i t t y ,  supra,  and are words, in the language 
of the opinion in that  case, in pointing out exceptions to the general 
rule, "showing clearly that not only the enjoyment of the remainder, but 
also the right to take it was intended to be postponed until after the 
expiration of the preceding life estate." 

That  portion of the judgment from which plaintiff appealed is 
affirmed. 

XTe will now address ourselves to the question raised by the defend- 
ants' appeal. I s  Idella W. Knox, as sole legatee and executrix of her 
late husband, entitled to a one-sixth interest in the net proceeds derived 
from the sale of the property, real and personal, not specifically devised 
or bequeathed by tlie will of F. J. Knox, and not included in tlie life 
estate given to the wife of the testator, and which passed by virtue of 
the residuary clause (the eighteenth item) thereof? 

The defendants upon their appeal contend that the bequest under the 
residuary clause of the will of F. J. Knox is a gift to a class, and is 
alternative or substitutional, and that  if any interest theiein  rested in 
R. C. Knox a t  the date of the death of the testator, such interest was 
divested by reason of his death on 9 February, 1929, less than two 
months after the testator's death on 27 December, 1928. They contend 
that  this is so for the reasons that  (1)  the property included in the 
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residuary clause could not be sold and the net proceeds therefrom ready 
for distribution by the date of the death of R. C. Knox-that two 
months ~ o u l d  not be a reasonable time in which to  accomplish the sale 
and distribution, and that  ( 2 )  the executor, in any event, under the law, 
had one year in xhich  to sell the property and settle the estate, and that  
since an actual distribution of the proceeds arising from the sale of the 
property passed by virtue of the residuary clause of the nil1 could not 
be made before the death of R. C. Iinox, any interest with nliich he 
might have been vested by virtue of the residuary clause of the will was 
dirested by his death. We do not agree with this novel contention of 
the defendants, and they do not cite any precedent or authority therefor. 

While the time required and allo~ved in which to  sell tlie property 
and make distribution may have postponed the right to enjoy tlie be- 
quest, it  did not postpone the right to  take the bequest. The postpone- 
ment of the right of enjoyment of an  interest does not make the interest 
a contingent one, or make a vested interest an  alternative or substitu- 
tional one. There must be a postponement not only of the right to 
enjoy but also of the right to take an interest in order to make it either 
a contingent interest or a substitutional or alternative interest. Bowen 
v. H a c k n e y ,  supra. I n  this case, we have no postponement of the right 
to take the interest. R. C. Knox was alive when F. J. Iinox, the 
testator, died. H e  was a brother and next of kin of the testator. Upon 
the death of the testator eo i n s f a d i  one-sixth interest in tlie property 
passing by virtue of the residuary clause of the will to the next of kin 
of F. J. Knox rested in R. C. Knox. Since the one-sixth interest vested 
in  R. C. Knox, it passed by his xi l l .  Under the provisions of his nil1 
the plaintiff is his sole legatee and executrix. The  direction that  the 
land be sold and the proceeds divided made the gift a bequest instead 
of a devise, Witty 21. W i t t y ,  supra, and as sole legatee the plaintiff is 
entitled to recox-er such interest. 

The  portion of the judgment from which the defendants appealed is 
affirmed. 

There is no appeal from that  portion of tlie judgment taxing the costs 
against Adrian C. Knox, executor of F. J. Knox, although it appears 
from the record that  said executor asked that  the costs be not taxed 
against him. The purpose of this action being to obtain a construction 
of the  ill and protection for the executor, we think the costs are prop- 
erly taxed. 

Affirmed. 



I N  THE SUPREME COURT. 

GOSSETT 'L'. INSURANCE (lo. 

A. BUROEN GOSSETT V. METROPOLITAN L I F E  INSURANCE COMPANY. 

(Fi led  10 April, 1935.) 

1. Tr i a l  D a-On mot ion  of nonsu i t  a l l  the evidence i s  t o  b e  considered  
i n  l i gh t  m o s t  favorable  t o  plaintiff. 

011 a motion a s  of nonsuit, al l  the  evidence favorable to plaintiff on the  
whole record, whether offered by plaintiff or elicited from defendant 's  
witnesses, i s  t o  be considered in t he  l ight most favorable ~ :o  plaintiff, and  
he  is  e ~ t i t l e d  to every reasonable inference therefrom an11 every reason- 
able intendment thereon. C. S., 567. 

2. I n s u r a n c e  R c-Evidence of t o t a l  a n d  p e r m a n e n t  d isabi l i ty  h e l d  suffi- 
c ient  t o  b e  submi t t ed  t o  jury.  

Evidence tliat insured hacl undergone several successive operations, and 
had had a nervous brealidown, and because of his nervous, weak, and run- 
down condition had been unable for  a l~er iod of two years to  pcrform any 
~vor l i  for  remuneration or profit, and  t h a t  there  had been no improvement 
in his condition, i s  held sufficient to be submitted to tlie jury on the  ques- 
tion of i ~ ~ s u r e d ' s  to ta l  and  permanent disilbility within t he  meaning of 
the  policies sued on. 

3. Samc- 
I t  is  not necessary tlint insured introduce testimony of a physician 

t h a t  insured is  totally and pcrmanently disabled in order fo r  insured to  
recover on disability clauses in policies of l ife insurance. 

4. Insu rance  >I e-Question of wa ive r  of proof of t o t a l  a n d  pe rmanen t  
disabil i ty he ld  propcr ly  submi t t ed  t o  j u r y  i n  t h i s  case. 

Insured claimetl tcml~nrnry  and totnl disability nndcr a group policy 
ill \vhicli lie was  insured,  and insurer paid temporary disability benefits 
thereuntler but denied tlic permanency of the  (1isal)ilit::. Insured de- 
mandctl of insurer 's  agent forms on which to malie proofs of disability 
under other policics of l ife insurance taken out with insurer which pro- 
vitletl for  bcncfits for  total  and  l~c rmanen t  disability, and defendant 's  
ngc~ i t  refusccl to furnish  such f i r m s  on the  ground t h a t  insured \\.;IS not 
cntitlcd t o  disability bcnrfits untler tlic policies. IIeld:  I n  i~isnretl 's  
action on each of the  policies t he  submission of issues a s  to \ v l ~ c t l ~ c r  
insured furnislicd due proof of totnl and  perinanent disability nililer each 
of tlie policics and wl~etl ier  insurer nnived the fnrnisliin;; of bln111;s fo r  
the  production of proof of disability was  wi t l~ou t  error.  

3. Evidence  li a- 
In  all action on a disability clnusc in  a policy of life insurance a lay  

witncm may testify from his personal observntion of insured tliat in h is  
opinion insurcd woulcl not be able t o  do any kind of lhys ica l  morli. 

6. Appeal  a n d  E w o r  B + 
Insurer 's  contention tha t  insured accepted a clieck in full  payment of 

insured's claim under a disability clause in a policy of group insurance 
lzcld untenable upon the  theory upon 1v11ich ease \vas tried, there being no 
pleadings or issues 011 this phase of the  case. 
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5. Appeal and Error J e- 
The court's refusal to give instructions requested by defendant on one 

issue of the case will not be held for error where plaintiff would be 
entitled to recover notwithsta~iding the jury's answer to such issue. 

8. Appeal and Error K e- 
Where there is no error in the trial of several issues in the case, but 

there is error in tlle trial of tlie issues relating to the amount recoverable 
by plaintiff, a partial new trial may be qranted on appeal, there beinq no 
danger of complication since the issues are entirely separable. 

APPEAL by defendant from Pless, J., at December Term, 1935, of 
Bvscolzrn~. Affirmed in part, and rercrsed in part. 

This is a civil action, commenced in the general county court of 
Buncombe County, Xorth Carolina, wlierein the plaintiff scelrs to re- 
cover certain benefits alleged to be payable in the event of total and 
permanent disability under certain policies of insurance issued by the 
defendant upon thc life of -1. Burger1 Gossett. The case was tried before 
his Honor, J. P. Iiitchin, judge, and a jury, a t  the June  Term, 1934, of 
the general county court. Judgment was re~~t lered  in favor of the plain- 
tiff, from which the defendant appealed to the Superior Court, assign- 
ing certain errors, among ~ ~ l i i c h  Jvas the refusal of tlie court to sustain 
its motion for judgment as of nonsuit. 

The  case then duly came 011 for hearing on defendant's appeal bcfore 
liis Honor, J. Will Pless, J r . ,  judge of the Superior Court of Bulicon~be 
County, a t  the Decelnbcr Term, 1934. Judge Pless, ruling on cach one 
of defendant's exceptions and assignments of error, refused to sustain 
said assigiirnciits of error and affirmed tlle judgment of the general 
county court. Tlie defendant excepted to the signing of this judgment, 
and to each ruling of tlle court, and to its failure to sustain each excep- 
tion and assignment of error, and appealed to the Suprenle Court. 

Tlie evidence on the part  of plaintiff was to the efiect : That  on 
27 December, 1926, lie ~vcn t  to work for defendant conipany in Aslieville, 
N. C., a t t e n d i ~ ~ g  to all the company's business and engaged in nr i t ing  all 
kinds of insurance that  defendant company sold. H e  quit rorl i ing for 
them on 26 February, 1932, on account of ill health. H e  purchased 
three policies from the defendant: (1)  On I1 January,  1933, an  ordi- 
nary life insuraricc policy, S o .  3516939-A, for $2,500, the quarterly 
preniium being $14.88, with total and permanent disability provision. 
The premiums are paid to date. (2)  On 12 Nay,  192.3, a life and acci- 
dent policy of insurance, No. 4231100--1, for $2,414, an ordinary life 
policy, with total and permanent disability provision. The  quarterly 
payments are $16.53. The premiums are paid to date. (3)  Thc plain- 
tiff v a s  an  employee of defendant company. On 1 April, 1929, a group 
contract policy issued to defendant's employees, plaintiff paid $1.90 a 
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week on this group benefit until February, 1932. During the time he 
was sick, the premiums mere taken out and he was paid $23.85 a week 
for forty veeks. This policy had a total and permanent disability 
provision. This action is brought to recover on the above policies, by 
plaintiff, for total and permanent disability benefits. The plaintiff quit  
the service of defendant company 011 26 February, 1932, on account of 
a general nervous breakdown. R e  started out to find the cause of it. 
H e  went to the hospital to have his tonsils removed. H e  then had h is  
teeth fixed, several filled and quite a few pulled. On 10 April, 1932, he 
had hemorrhoids pretty bad and went to a hospital for  a n  operation, 
which was not exactly successful and kept him down until about the first 
of June,  1932, and defendant ordered him back to work  H e  was not 
able to go to work and talked to the manager, who told him to wait a 
week or two, as he thought he was not able to work. A t  the suggestion 
of the manager, he went over the territory to show the new assistant 
manager. This  took about a week. Imme~liately after that, he had a 
recturrmal abscess and went back to the hospital. The  abscess was 
opened and drained, or an attempt to drain it, for four or five weeks, 
and the doctor finally told him that  he would have to have an  operation 
to haye it cut out. H e  had no money. l h e  benefits under his little 
policy were stopped about 29 Xay ,  and he owed the hospital. H e  then 
got in touch with an  osteopath and he treated him for four or five 
months. H e  also got in touch with another doctor, who told him that  
he hat3 to h a w  an  operation, which was performed a t  the Biltmore 
Hospital, 2 1  January,  1933. H e  was treated about six weeks or two 
months and a second slight operation was performed. The defendant 
company seemed to think lie had gotten rid of all his iroubles, but he 
was still weak and nervous, but went back to the company. H e  did not 
think he was able to hold a job donn.  H e  asked the manager why the 
company did not offer hiin something light and was told that  the com- 
pany felt he was insane. H e  did not go to a doctor for a long while, 
but stayed run  down and no good. H e  finally consulted a doctor and 
took treatment for t n o  or three months. About the latter part of 
August, 1933, he wanted to do something, and made connection with the 
Prudential Life Insurance Company. H e  was really a sick man. H e  
took the best care of himself, but was in a ne r~ous ,  run-down condition- 
if he worked a full clay his nerves mould get so bad that he could not 
sleep a t  nights. H e  tried to work a full week, and t ~ v o  nights of tha t  
week lie might as well not gone to bed, as he could not sleep. H e  has 
stayed in that nervous, run-down condition since-made no money with 
the Prudential Life Insurance Company, as he could not close a deal 
after lie secured a customer, as he had not been well. Since he left the 
defendant i n  February, 1932, he has not seen a good day. H e  has not 
been able to do any work or engage in any business for ($ompensation or 
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profit. H e  is in a nervous, weak, and run-down condition. H e  1x1s not 
been able to perform any work. H e  submitted to an  examination by 
t ~ v o  of the defendant company's doctors a t  the company's request. They 
did not testify a t  the trial. 

I n  the record, commencing 21 March, 1932, and ending 7 April, 1934, 
there are ten letters, written by the defendant supervisor of employees 
group claim, to plaintiff i n  refertwce to plaintiff's disability. These 
letters i11 answer to plaintiff's letters written to him a t  defendant's head- 
quarters in New York. Tllese letters of plai~itiff clairn benefits on 
account of disability; also a certificate of Dr. R. P. Ivey, oil 9 January,  
1933, as to his condition and need of an operation. The  last letter 
states : "I iinniediately filled out tlie form xou se~ i t  me oler  t r o  \\eelis 
ago and. left it with Mr. Barron to fill out his part, and I understaiid 
from his office that  i t  was mailed to vou the date after he received it." 

The plaintiff, during liis sickness, was ill bed or on a couch i11 the 
liouse ol-er a year. H e  had four or fire operations in  all. H i s  nerrous 
system does not seem to improw much. The defeadant paid him a 
certain length of time, on the group policy, but nothing on tlie other t n o  
policies. The plaintiff testified: "1 paid the premiums after I got dis- 
abled because I had to, after they refused to get my disability papery 
to keep them in  force." 

After he n a s  sick and in bed the general agent of defendant, E. I?. 
Sagle ,  came to see plaintiff. PlaintifT testified wit l~out objectioi~ : "Ilis 
ilutics as agent were taking care of any business of tlic conipa11y; writing 
Insurarlce, the same as myself. H e  had the same duties that  I had to 
perforrn. I n  the event that I, as agent of the conlpany and a policy- 
holder. became sick and disabled under one of those uolicies like I l i a ~ e  
described. I t  TI-odd be his duty to go to the office and request tlie blanks 
of the manager for tlie mail to bc exaniiiietl. That  Tias part of my 
duties. Mr .  Sagle ,  as agent of the Metropolitan Life Iiisuranee Com- 
pany, hail tlie same du t i e s1  had. I t  was part of Mr. Kagle's duty, when 
l)ollcyholders were disabled, upon request by thcin, to furnish then1 thoze 
blanks. Nr. Naglr came to see me while I lvas in bed. *lfter I got 
back on the job about the first of Ju ly  arid could not make it, S h .  Sag le  
n a s  at illy liouse and I asked liini to gct the forms on \ ~ h i c h  to malie the 
proofs of illy disability. I n a s  tlieii drawing temporary disability oil 
the certificate, and lie said that he uould he glad to get tliein if 1 \ \as 
entitled to tlicn~. AI1ld he reported to me later that he liad gone to 
SIr. Basroil and that  lie had refused to get them for liim, stating that  I 
nas  irot entitled to the benefits u~itler my policies. We talked about niy 
getting those blanks before he told me he voultl get them. I tliought 
there v a s  a possibility of my  getting nell  wlien I first talked to him 
about it, but when lie came back later I asked him to get the blanlis. 
Wheu Mr. Xagle reported to ine that Mr. Barron had refused to let me 
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have the blanks, my  wife was present. Mr. Xagle lives here in Ashe- 
ville. H e  is still the agent for this insurance compan,~." Plaintiff's 
testimony mas corroborated by his wife and other witnesses. 

TV. I f .  Jemison testified, in p a r t :  "As to his condition on down to 
date, I think it is anything but good, the may I would size it up. At the 
present timc, absolutely I do consider him a sick man. Q. Able to do 
any kind of work? Defendant objects. Overruled. Exception. A. I 
do not think he is a well man, and I certainlv do not think he mould be 
able to do any kind of physical work. Frorn general observation, that 
is my  opinion. As to his nervous condition, I notice lie seems to be 
exceedingly nervous. I am not related to him in any way whatever." 

Wm. F .  Barron (signed "Boone" in record). This a a s  immaterial, 
as the party was the defendant's manager. H e  made the following 
statement on 31 January,  1933: "How many times h a w  you seen him 
sincc disability commenced? -1. Ten or fifteen times. Q. Did you find 
him totally disabled on those occasions? A. Looked to be. Q. When 
and where did you see him las t?  -1. About t n o  months ago, at m y  
office. Q. Have you any reason to believe that this c l a in  represents a 
voluntary absence because of his record or for vacation, rest, travel, or 
to cngage in any other business? ( I f  so, state your 1-iews or write 
accompanying letter.) A. So." 

The issues submitted to tllc jury in the general county court of Bun- 
combe ('ounty, Kor th  Carolina, and their answers thereto, are as follows: 
"(1) Did the plaintiff furnish to the defendant due proof of total and 
permanent disability, as required by policy of insurance 3.0. 3516939-A? 
1. s (2)  Did tlie plaintiff furnish to the defendant due proof of 
total a ~ ~ d  permanent disability, as required by policy of insurance KO. 
4251190-A1? A. 'Yes.' ( 3 )  Did the plaintiff furnish to the dcfcwdant 
due proof of total and permanent disability, as required by Certificate 
No. 54, Policy 90. 50? A. 'Yes.' (4)  Did the defendant waive the fur -  
nishing of blanks for the production of proof of disability under Policy 
S o .  3316939-A? -1. 'Yes.' (5)  Did the defendant waihe the furnish- 
ing of Llanlrs for the production of proof of disability under Policy No. 
4251190-A? A. 'Yes.' ( 6 )  Did the defendant waive the furnishing of 
blanks for the production of proof of disability under Ceriificate No. 54, 
Policy KO. 50?  ,I. 'Yes.' ( 7 )  Did the p1:tintiff become totally and 
pern~nliently disabled as the result of bodily injury or disease, so as to 
be prevented thereby from engaging in any occupation or performing 
any work for compensation or profit? A. 'Yes, 26 February, 1932.' 
(8)  I f  so, from v h a t  date is plaintiff entitled to recorer benefits under 
Policy S o .  3516939-A? A. 'Yes, 26 February, 1932. $366.12.' (9)  I f  
so, from what date is plaintiff entitled to recover  benefit^ under Policy 
KO.  42Lb1190-A? A. 'Yes, 26 February, 1932. $556.89.' (10) I f  so, 
from what date is plaintiff entitled to recover benefits uncler Policy No. 
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50, Certificate No. 541 A. 'Yes, 12 February, 1932. $900.30.' (11) 
I n  what amount, if any, is the defendant indebted to plaintiff? A. 
'$1,823.31."' 

The material exceptions and assignments of error and other necessary 
facts will be set forth in the opinion. 

Jones & W a r d  for plaintiff. 
J o h n  I zard  and Elarkins, T'an W i n k l e  & W a l t o n  for defendant.  

CLARKSON, J. At  the close of plaintiff's evidence and a t  the close of 
all the evidence the defendant made motions for judgment as in case of 
nonsuit. C. S.. 567. The court below overruled these motions, and in 
this we can see no error. 

On  motion to dismiss or judgment .of nonsuit the evidence i. to be 
taken in the light most favorable to the plaintiff, and he is entitled to the 
benefit of every rcasonable intendment upon the evidence and every 
reasonable inference to be drawn therefrom. An exception to a motion 
to disrniss in a civil action taken after the close of the plaintiff's evi- 
dence, and renewed by defendant after the introduction of his own evi- 
dence, docs not confine the appeal to tlie plaintiff's evidence alone, and a 
judgment d l  be sustained under tlie second exception if thcre is any 
evidence on the whole record of the deferidant's liability. We think the 
cvidence plenary to have been submitted to tlie jury. 

I n  Nullut l i  v. Ins .  Co.,  200 N.  C., 642 (646), the following law is well 
settled in this S ta te :  "The reasoning of the or~inions scems to indicate 
that engaging in a gaiuful occupation is the ability of the insured to 
work with reasonable continuity in his  usual occupation, or in such an 
occupation as he is qualified physically and mentally, under all the 
circumstmices, to pc,rfornl suhstnntially the reasonable and eswntial 
duties incident thereto. IIence, the ability to do odd jobs of compara- 
tively trifling naturc does not lmclude rrwxery. Furtlicrmore, our deci- 
sions and tlie decisioili: of courts generally have established the principle 
that  the jury, uncler proper i11st1w9ions from the trial judge, must 
determine whether the insured lias sufTered such total disability as to 
render it 'impossible to follo~v a gainful occupation.' " Grecn I > .  Cns- 
uali!j C'o., 203 AT. C., 7 6 7 ;  S n r t f h  v. dssz~rance  S o c z ~ i y ,  205 S. C., 387; 
XinsX~elley v. I n s .  ( 'o. ,  205 X. C., 406;  RaXcr v.  Ins. C'a., 206 N. C., 106. 

Tlic language in the policics in this action arc practically all the 
smic:  "Has become totally ant1 permanently tlisablcd so as to be unable 
at any time to perform any no rk  or engage in any business for compen- 
sation or profit." 

We v i l l  consider the questions inrolred, as set forth in defendant's 
brief. Firs t :  "Is the plaintiff entitled to recover total and permanent 
disability benefits under a policy of insurance vliere the evidence shows 
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that  he has been ill, but no physician testifies, and no evidence of 'per- 
manency' is introduced?" 

We do not think this question, as a whole, is borne out by the facts. 
Plaintiff testified, unobjected to, to the effect that  since he left the 
defendant in February, 1932, he  has not seen a good day. H e  has not 
been able to do any work or engage in any business for compensation or 
profit. H e  is in a nervous, weak, and run-down condition. H e  has not 
been able to perform any work. I n  this jurisdiction i t  has been held 
that to recover on policies, as  in this case, i t  is  not necessary that  a 
physician must testify to total and permanent disability. 

I n  Bu1luck v. Insurance Co., supra, at  pages 646-7, speaking to the 
subject: "The ability of a party to perform physical or mental labor is 
not a question of such exclusively technical significance as to permit 
expert testimony to be given conclusive effect. Indeed, the identical 
question arose in Fields v. Assurance Co., supra (195 X. C., 262), in 
which the physician had testified that  the plaintiff was not i n  his opin- 
ion ~ e r m a n e n t l v  disabled. Moreover. there was a conflict between the 
testimony of physicians and the plaintiff with respect to permanent 
disability, and i t  has been the uniform policy of the law of this State, 
for many years, to submit conflicting evidence to the jury upon the 
theory that  in the last analysis the jury i s  the weigh-m,zster of the evi- 
dence." X i s s k e l l e p  v. Ins. Co., supra; Guy 7:. Ins. Co., 2137 N.  C., 278. 

Second: "Is the notice of temporary disability furnished to the com- 
pany under one policy to be considered a sufficient compliance with the 
condition in a different policy requiring pro'of of t o t a l  and permanent 
disability ?" 

We do not think this question is borne out by the entire record. I n  
the group policy, the correspondence between the litigants showed that  
plaintiff was claiming temporary disability, and also permanent dis- 
ability. Defendant was denying permanent disability. As to the poli- 
cies, plaintiff asked the general agent of defendant company for forms 
on which to make the proofs of his disability. This was refused by 
Mr.  Barron, defendant's general agent, on the ground that  he was not 
entitled to the benefits under his policies. The  defendant denied lia- 
bility on the ground that plaintiff was not totally and permanently dis- 
abled, and also that  plaintiff had not furnished due proz~f. 

I n  Guy v. Ins. CO., supra, a t  p. 279, i t  is said:  "I t  is  established by 
the decisions in  this jurisdiction that  a provision in an  insurance policy 
requiring proof of loss, disability, or death is waived by the company's 
denial of liability, or refusal to pay, upon grounds other than failure 
to furnish such proof. Visskelley v. Ins. Co., supra (205 K. C., 496)." 

We think that  the demand by plaintiff on the general agent of de- 
fcndant company, and his refusal to furnish forms for plaintiff to make 
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proof of disability, on the g roun~ l  that  plaintiff n a s  ~ i o t  entitled to 
benefits under the policies-under the facts and circu~nstailces of this 
case, Jvas properly left to the jury under the is.ues. P u r a ~ i z o r e  1 . .  1115. 

Assoc ia l i on ,  207 N .  C., 300 (304) ; C'olson 7%. d s s u r a n t c  ('o., 20; S. C., 
581; C. S., 6479, subsec. ( 6 ) .  

Th i rd :  "Did his Honor, the judge of the general c o ~ n t y  court. err in 
his ruling on the admission of elidcnce, arid in propou~iding to the jury 
the law applicable to the case 2" 

The  defendant contends that  the folloning testiiriony of a Iny nitrieqi, 
Jemison, was inco~~ipetcnt  : '(I do riot think that  he is a uell man, and 
certainly do not think he would be able to do any kind of pliysical work. 
From general observation, that  is nly opi11ion." 

TTTe do liot think this exception and assignment of error can be sus- 
tairled. The authorities are to the contrary. Gasyzce v. Cl f y  of Aslie-  
czllc, 207 I\-. C.,  821. The case.of P o f f s  71. Ins.  ('o., 206 S. C., 25'7, 
is distinguishable. Under Group Policy KO.  54, it was contended 
by defendant that plaintiff accepted a check in full p a p e ~ i t .  There 
are no pleadings or issues to that effect, and n e  do riot think, from 
the theorv on nhich the case n a s  tried, that  defenilant's l?ositioii is 
tenable. The issues submitted to the jury a s  to the furnishing of due 
proof of disabilities under the policiw nere  all ausnered by tlie jury in 
fa1 or of plaintiff. I t  is nell  settlcd that if the ~ c r d i c t  is correct on 
either one of tlie aspects, it  \rill support the jutlgmcnt. From the T iew 
we take of the law in this case. we see 110 error in the refusal of t l ~ c  court 
to grant defendant's request for special instructions. 

E'our fh :  "Is the sun1 avartled by the jury ill excess of the ainou~lt  
provided by the policies of insurance sued upon?" JTe tllinli so. 

Exreptioils ant1 assignmei~ts of crror i~inde by clefendant prescilt the 
qucstion as to the correctnebs of the jury's alisners to issues 5, 9, 10, a1111 
11. There is 110 error in the answers to all the other issucs c ~ c e p t  tlicse 
issues. -1s to these issues, there must be a ilev trial. 

"I11 Llrwber  Co. v. B r a n c h ,  138 N. C., at p. 233, the law is thus stated: 
' I t  is settled beyond controwrsy that it is entirely discretionary nit11 thc 
court, Superior or Supreme, nhetller it will grant  a partial nen. trial. 
I t  v i l l  generally do so n hen the error or reason for the new trial is con- 
fined to o i ~ c  issup, which is entirely separable from the others, a~i t l  it is 
perfertly clear that  there is no dailger of complication. U c ~ i o n  c. ( ' 0 2 -  
/ i n s ,  123 S. C'., 83; Rolcc  c. J,uv~Ber C'O., 133 K. C., -133.' ItT1~cslbec 
21. Rnfin, 191 N. C., a t  11. 259." I n  w 1T'ill of Ucrgeron,  196 N .  C'., 649 
(652) ; L u m b e r  Co. 2.. l 'ozwr Co., 206 n'. C., 51.5 (522). 

We find no error on issues 1, 2, 3, 4, 5, 6, and 7, a i d  the judgment 
affirmed on these issues. TVe find error on issues 8, 9, 10, and 11, aiid 
judgnieilt reversed on these issues. 
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SELL GLENN SCOTT Y. Z T K A  LIFE ISSURANCE COMPANY. 

(Filed 10 April, 1035.) 

Insurance R a-Death resulting from embolus caused by infection from 
tooth extraction held accidental, but not caused by acbcidental means. 

]?laintiff's evidence tended to show that insured had a tooth extracted 
by a competent and skillful dentist, who performed the operation at  the 
request of insured with proper and sterile instruments :in the usual and 
ordinary mnnner, employing the requisite degree of care and skill, that  
thereafter infection set in which produced an embolus which caused the 
death of insured. Plaintiff's evidence was not conclusive that  the embolus 
resulted from the extraction of the tooth. Held: The evidence was 
insufficient to show that insured died from an esternal, violent, and acci- 
dental means within the terms of the double indemni'zy clause of the 
policy sued on, for although insured's death was the result of a n  accident 
in that &nth from an embolus caused by infection is not the ortlimry 
and rslwctrtl rcsult of x tooth cstraction, yet such ncciilental (lent11 ~ v a s  
not, the result of accidental means, since the tooth estraction ultimately 
resulting in death was performed intentionally in a sb:illful and usual 
manner, without mishap or unforeseen element. 

CIARKSOS, J., dissents. 

CIVIL ACTIOK, before Sink,  J., a t  October, 1033, Civil T e r m  of 
G V I L F ~ R D .  

011 o r  about  26 Apri l ,  1921, the  defendant delivered to Robert  B. 
Scot t  ~ T V O  policies of l i fe  insurance, Xos. N-252880 a n d  S-282881, each 
f o r  the  amount  of $1,000. T h e  plaintiff is  the beneficiary named i n  said 
policies. Ritlcrs were on the policies providing double indemnity and  
reading a s  fo l lo~vs :  "If t h e  dcath of the  insured occurs before the first 
ann ive~*sary  da te  of this  policy ~ ~ l i i c h  follows the age of' seventy years, 
and  before a paynient under  the  permmielit lotal  disability provision, if 
any,  h a s  been rliade or  benefit thereunder allowed, a l l  premiums pre- 
viously due hav ing  been paid, and  such death result directly and  inde- 
pendeiitly of a l l  other causcs f r o m  b o d i l ~  in jur ies  effected solely through 
c s t e r i ~ d ,  viole~l t ,  and  accidental means within ninety days f r o m  the 
occur rwce  of sucli accident, aiid if such accident is  ( ~ ~ i d e i l c e ~ l  by a 
visible contusion or wouild 011 the  exterior of the  body (e:icept i11 case of 
dro~vli ing and  i i l t e r i~a l  injur ies  revealed b~ ail autopsy) ,  a n d  if such 
dcatli does iiot result fro111 suicide, nl i i le  sane or insane, nor  f r o m  niili- 
t a ry  or 11a1al scrvice i n  t ime of war,  nor  f rom a n y  aeronaut ic  flight or 
subriiarine descent, nor  directly or indirectly f r o m  disease i n  a n y  form, 
tlien the colnlsaiiy will pay  a s u m  equal  to  the s u m  herein described as 
the  s u m  insured i n  addition thereto." 
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On 25 Alpril,  1931, the insured, Robert B. Scott, consulted Dr.  Shef- 
field in Greensboro, North Carolina, who was a duly and regularly 
licensed dentist and was admitted to be an  expert. Dr.  Sheffield said 
a t  the t r ia l :  "I saw him on or about 2.5 April, 1931, a t  my office. 
. . . 1 extracted a tooth for him. I t  nas  a left lower, third molar, 
last tooth in the mouth. I t  was extracted about two o'clock in  the after- 
noon. The treatment was as in the usual extraction. The  first pro- 
cedure was to sterilize the area around the tooth. . . . Washing off 
all debris and foreign particles i n  that  area, follo~r.ed by an  application 
of tincture of iodine; an injection n a s  made for an  a n ~ s t h e t i c ,  and the 
tooth was extracted. I~nnlediately following the extraction cotton rolls 
lrerc placed on either side of tlie socket until a blood clot was formed 
111 the socket. The  date of the extraction was Saturday, 25 April. 
. . . I saw him 011 Monday following. . . . At that  time I 
observed first a complete blood clot, no snellirig, r e ry  little soreness, and 
no complaint from patient. H e  reported tliat he had had no trouble so 
far .  I nest saw him on Thursday morning, about two o'clock. . . . 
H e  called me . . . and told me lie was having trouble, and asked 
me to tell him what to do. . . . At that  time he was complaining 
of a snelling and soreness of the neck, and of course I gave him the 
treatment, socket treatment, and asked him . . . to get in touch 
with an eye, ear, nose, and throat specialist. . . . I observed swell- 
ing about his neck on tlie left side of his neck and some soreness. . . . 
The treatment I gave in  connection with the extraction of the tooth on 
25 April n-as tlle treatment that  is usually followed by members of my 
profesion, and was the general and approved treatment. . . . I n  
consequence of his asking me to pull it, and because of tlle fact that I 
thought it ought to  be pulled, then I treated it in tlle manner that teeth 
are treated by clelitists who are preparing to pull tliat kind of a tooth. 
I niade an X-ray picture of the tootll before I extracted it. I saw that  
the roots were straight, and that  there would not be any difficulty in 
extracting the tooth. . . . I t  was just a pure, clean extraction. 
. . . So  fa r  as the extraction is concerned, it had been successful, 
and the nound was healing up successfully, and there was going to be 
an uneventful recoyery. At  the time I saw him on Xonday everything 
was in good shape. H e  had had an operation a t  the Mayo Clinic in 
Rochester for an  ulcerated stomach. . . . I saw him on Friday, 
1 May, at the hospital. At  that  time the swelling had increased and i t  
liad moved sliglitly toward the under par t  of the jaw. After that, about 
seven or eight o'clock p.m. on Friday,  the incision was made. I was 
present. That  was a week after I had pulled the tooth. . . . The  
incision was made in toward the center of the throat in order to drain 
the condition. . . . H e  died the next morning about two o'clock a.m. 
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H e  died suddenly. From the information I had as to the manner of his 
death, i t  mas my  opinion that  he died from an  embolus. That  is  the 
opinion of all the doctors. An embolus is due to a blood clot or some 
foreign body in  the blood that  is passing through the heart. I t  can 
come from some tissue sloughing from a recent wound, or come from an 
air  bubble, or come from a blood clot, or come from anything that cuts 
off the arteries. I t  is entirely possible that infection could have gone 
into that  socket a t  some time after extraction, and this conditioii would 
have set up. . . . I t  is hard  to say definitely whether or not this 
condition came from the extraction of that  tooth. I t  d l  lies in this:  
Every tooth that  is extracted is  infected, every socket is infected. We 
ha re  hundreds of organisms in the mouth, so that a pa-ient recovering 
from rl condition like that, i t  might be fatal, resting entirely on the 
resistance of the patient to the type of organisms." 

Dr.  Schoonover testified: "I was called to see him 011 Thursday, 30 
April, 1931. H e  was unable to speak. I noticed his jaw and neck 
enormously swollen on the left side. . . . I n  m y  opinion, an  infec- 
tion caused that  condition, the condition from which h r  \\as suffering. 
The only infection that  would be virulent enough would be what we call 
streptococcus germs or organisms. . . . I t  is indeiinite how long 
after that  germ is  contracted or enters the blood stream Eefore its effects 
are seen in swelling or otherwise. I t  can be twenty-four or forty-eight 
hours. . . . He was carried to the hospital the next morning. 
. . . At tha t  time he had elevated temperature, his  neck was enor- 
mously swollen, he could scarcely turn  his head, he was unable to speak, 
sufferiiig great pain. . . . The other physician and I finally decided 
to operate. The  operation was performed, but I did not get around 
until about eleven o'clock that  night. I n  the meantime he had bcen 
operattd on. . . . The operation apparently did give relief. . . . 
Streptococcus infection was the contributing cause, a n d  there was prob- 
ably an embolus that  was the immediate cause of death. An  en~bolus 
is a clot of anything that gets i n  the blood stream and circulates in the 
blood stream and lodges in the artery of the heart. . . . A clot quite 
frequently follows an  operation. Quite frequently following an  opera- 
tion a patient is relieved of the trouble for which the operation was had 
and then dies from a blood clot, as a result of the operation. . . . I n  
order for the streptococci germ to get into the blood stream, it has to 
have an  avenue of entrance, a port of entrance, a raw surface. I did 
not see a t  any time I saw Mr.  Scott what I call a port of entrance or raw 
surfact: other than the place where this tooth had been extracted. Prob- 
ably the embolus could hare  come from this operation. . . . I n  my 
opinion the condition from which Mr. Scott was suffering and which 
necessitated this operation was a n  infection, . . . and in  my opin- 
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ion that  infection came in consequence of a streptococcus germ enteriiig 
the blood stream from some source and from some place. I t  usually 
develops itqelf in twenty-four or forty-eight hours. No rule about that, 
that is usually so. Any exposed surface that is  broken permits the entry 
means of those germs on any par t  of the body." 

Dr .  R. 0. Lydap testified as follows: "I saw Mr. Scott about five or 
ten minutes after his death. H i s  dcath was sudden and unexpected. I 
beliere his death was caused from a coronarv embolism. . . . -In 
infection of this kind does riot usually follow the extraction of a tooth. 
. . . Streptococci germs getting into the blood stream manifest their 
presencc usually immediately. I meant in just a few hours. . . . 
usually an  embolus is more comnlon during illness or following au 
operation. . . . I t  is possible that  his death might be disconnected 
entirely from the operation or from the extraction of the tooth. This 
streptococcus germ may be present in the mucus lining. I t  is rare. 
. . . I don't believe the smelling would have started in the adjacent 
area to the opening of the tooth socket. . . . The  pulling of the 
tooth and the following of the blood clot could hare  left i t  in perfect 
condition, but some days after that  he could have by chewing or in some 
other way reopened that surface and then permitted those streptococci 
germs to hare  gotten in. . . . There is no way that  anybody can 
tell whether or not this condition came from an  iufection that  got into 
his blood stream at  the time this tooth was pulled. . . . I have 
only an opinion as to where it came from. I t  could have come from this 
tooth or i t  could have come from other ~ l a c e s .  The reason we believed 
it came from the tooth was the locality it entered. I t  is our opinion the 
thing that caused his death was this embolus. The  embolus came from 
the operation. That  was the immediate cause." 

There was evidence that  nrior to the time of the extraction of the 
tooth that  the insured was in good health. 

The defendant paid the face of the policies, but declined to pay the 
double indemnity. 

The defendant offered no  evidence, and a t  the conclusion of plaintiff's 
evidence made a motion of nonsuit, which was denied. 

Thereupon, the tr ial  judge submitted the following issues: 
1. "Did the death of Robert B. Scott result, directly and independ- 

ently of all other causes from bodily injuries effected solely through 
external, violent, and accidental means within ninety days from the 
occurrence of such accident 2" 

2. "Was such accident evidenced by a visible contusion or wound 011 

the exterior of the body?" 
3. "What amount, if any, is  the plaintiff entitled to recover of the 

defendant 2" 
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T h e  jury answered the first and second issues "Yes,," and t,he third 
issue '($2,000." 

From judgment upon the verdict, the defendant appealed. 

H i n e s  & B o r e n  for plaintif f .  
S a p p  & S a p p  for de fendan t .  

BROQDEK, J. I f  a tooth is extracted, upon request of the insured, by 
a competent and skillful dentist, who performs the operation in the usual 
and ordinary manner, with proper and sterile instrumelii s, employing the 
requisite degree of care and skill, and thereafter an embolus develops 
from infection, producing death, can the beneficiary recover double in- 
demnity provided in a policy of insurance for such death resulting 
"directly and independently of all other causes from bodily injuries 
effected solely through external, violent, and accidental means," etc. 1 

Undoubtedly the insured met an  accidental death, but the determina- 
tive question is whether such death mas produced by "external . . . 
accidental means." The plaintiff proceeds upon the theory that  the 
extraction of the tooth produced a port of entry for streptococcus germs, 
and that  these germs in turn ultimately produced the embolus resulting 
in death. Hence, the inquiry arises: Was  such port of entry the result 
of "external, . . . accidentalmeans"? 

The courts and textwriters a re  divided into two opposing camps in 
solving the relative significance to be given the terms "accidental death" 
and "external . . . accidental means." Literally hundreds of cases 
have been written upon the subject, and while many of thein may be 
distinguished from the facts in the case a t  bar, nerertheless many of 
them in principle are directly in point, and i t  is useless to attempt to 
harmonize the trend of judicial thought. Indeed, it must be conceded 
that  the two lines of reasoning are  parallel. There are three cases which 
illustrate the divergence of reasoning and are typical in every particular 
among a host of cases, f a r  too numerous to discuss or a t e .  These cases 
are L e w i s  v. Ocean  Accident  & Guarantee  Corporat ion,  120 N. E., 56, 
7 A. L. R., 1 1 2 9 ;  Caldwel l  v. Travelers'  I n s .  Co.,  267 S .  W., 907, 39  
A. L. R., 56; Landress  v. P h o e n i x  I n s .  Co.,  291  U. S., 491. The opinion 
in the Lewis  case, supra,  was written for the New York C o u ~ t  by Jus t i ce  
Cardozo. The  Caldwell  case, supra,  was written for the U s s o &  Court 
by presiding Jus t i ce  B la i r ,  and the Landress  case, supra,  was written by 
X r .  Jus t i ce  S tone ,  with M r .  Jus t i ce  Cardozo dissenting. 

The  fundamental difference between the two schools of thought upon 
the question of law involved is  stated clearly and a t  length in the Cald-  
well case, supra. The opinion declares: "There are two clearly defined 
lines of cases on this question. One holds that, where an unusual or 
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unexpected result occurs by reason of the doing by insured of an inten- 
tional act, where no mischance, slip, or  mishap occurs in doing the act 
itself, the ensuing in jury  or death is not caused through accidental 
means; that  i t  must appear that  the means used was accidental, and i t  is 
not enough that the result may be unusual, unexpected, or unforeseen. 

"The other line of cases holds that, nhere  in jury  or dflath is the 
u~iusual, unexpected, or unforeseen result of an  intentional act, such 
injury or death is by accidental means, even though there is no proof 
of mishap, mischance, slip, or anything out of the ordinary in the act or 
event which caused such injury or death. 

"Industrious counsel have cited an  jmposing ar ray  of cases from this 
and other jurisdictions. I n  the number of cases cited respondent has 
far  outdone the appellant. B y  actual count, her counsel has cited 116 
cases and textwriters to this point alone. Such a formidable array has 
challenged the interest and industry of the writer to undertake the 
laborious, although not entirely unpleasant, task of examining every case 
cited. The  great majority of those cases are found not to be in point on 
the question before us." 

Thereupon, the opinion analyzes the Missouri decisions upon the sub- 
ject and many of the leading cases in  other jurisdictions. The conclu- 
sion reached by the writer of the opinion is as follows: '(Defendant 
insured only against death or in jury  suffered through accidental cause 
of insured's death. Assuming that  insured's death was caused by tho 
operation 1-oluntarily undertaken and admittedly performed in a skillful 
manner, plaintiff must show tliat something unforeseen, unusual, or 
unexpected and unintended occurred during the progress of the opera- 
tion, and that  this something caused insured's death. I t  is not enough 
that there be suspicion, guess, possibility, or speculation that  something 
unexpected, unusual, or unforeseen occurred during the operation." A 
thumb-nail sketch of the facts i n  the Caldwell  case, supra,  is that  the 
insured's bowels became obstructed in a n  unusual and unexpected manner 
as a result of a skillful operation performed on him for hernia, causing 
death. 

The  L e w i s  case, supra,  disclosed that  the insured voluntarily punc- 
tured a pimple on his lip, resulting in death from inflammation of the 
brain. Jus t i ce  Cardozo said : "We think there is testimoily from which 
a jury might find that  the pimple had been punctured by some instru- 
ment, arid tliat the result of the puncture was an infection of the tissues. 
I f  that  is what happened, there ~ v a s  an accident. W e  have held that 
infection resulting from the use of a hypodermic needle is caused by 
(accidental means.' . . . Unexpected consequences have resulted 
from an  act which seemed trivial and innoceut in the doing. Of itself, 
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the scratch or the punrturc was harmless. Unexpectedly it drove destruc- 
t i re gwms beneath tlie skin, and thereby became lethal. . . . The 
punctured mound is ail adequate cause. The> evidence suggests 110 other. 
. . . Here, as elsewhere, the law contents itself with probabilities, 
and declines to wait for certainty before drawing its conrlusions." 

I n  the Landress case, supra, the insured d u n t a r i l y  exposed himself, 
under normal conditions, to the sun while playing golf, resulting in 
death from sunstroke. The  pertinent language of the disability clause 
in the policy was substailtially similar to that  in the policy involved in 
this suit. The Supreme Court of the United States, speaking through 
Nr.  Jus t ice  Stone,  declared : "Petitio~ier argues that the death, resulting 
from voluntary exposure to the sun's rays under normal conditions, was 
accidental in the common or popular sense of the term, and should 
therefore be held to be within the liability clauses of the policies. But  
it is not enough, to establish liability under these clauses, that  the death 
or iiijury was accidental in the understanding of the average man-that 
the result of tlie exposure 'was something unforeseen, unsuspected, ex- 
traordinary, an urilooked-for mishap, and so an accideni,' . . . for 
here the carefully chosen words defining liability distinguish between the 
result and the external means which produces it. The  insurance is not 
against an  accidental result. The  stipulated payments are to be made 
only if the bodily injury, though unforeseen, is  effected by means which 
are external and accidental. . . . This distinction between acci- 
dental external means and accidental result has been generally recognized 
and applied where the stipulated liability is for in jury  resulting from 
a n  accidental external means." See, also, Harris  v. Ins .  Co., 204 3. C., 
385, 168 S. E., 208; M e h a f e y  v. Ins. Co., 205 N. C., 701, 172 S. E., 331. 

I n  the case a t  bar liability must rest upon the theory that  the extrac- 
tion of the tooth made a port of entry for death-dealing germs residing 
in  the mouth or body of the insured, and that such germs produced an 
infection resulting in an  embolus, producing death. I t  1s manifest that  
the chain of causation must begin a t  the extraction of the tooth. How- 
ever, the evidence discloses that  such extraction mas irtentional, skill- 
fully done in  the ordinary and usual manner, with no mishap, unfore- 
seen element, or misadventure. Furthermore, such extraction was the 
means, cause, or  agency resulting ultimately in death. Therefore, if 
such cause or agency was intentional, usual, and expected, can it be said 
that such cause or agency was accidental, or constituted "external . . . 
accidental means 1" 

After a full examination of pertinent authorities, this Court is of the 
opinion that  the line of cases or school of thought denying liability under 
such circumstances is in accord with the greater weigh; of reason and 
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justice, and  the motion f o r  nonsuit should h a r e  been sustained. More- 
over, t h e  experts who testified a t  the  t r i a l  mere unable to  say  whether 
the embolus developed f r o m  t h e  extraction of t h e  tooth or  the subsequent 
operation, and  consequently the real  cause of the  death is lef t  i n  fog and 
conjecture. 

Reversed. 

CLARKSON, J., dissents. 

HAYDEN CLERIEST AND WACHOVIA BANK APiD TRUST COMPANY, 
ADMINISTRATORS, C. T. A,, D. B. N., OF MRS. FRAKCES KELLY FRERCKS, 
v. MRS. HOPE S. WHISNAST, MRS. ROBERT CRAWFORD, ET AL. 

(Filed 10 April, 1935.) 

Wills E f-Construction of will as to priority of payment of legacies upon 
deficiency of estate to pay all legacies in full. 

Testatrix bequeathed certain designated amounts of money to certain 
relatives and friends, then a certain sum to her church for the erection 
of a parish house and Memorial Pipe Organ, and a certain sum to a 
church school for boys, and then various designated amounts to various 
charitable and religious organizations. The will provided that in case 
of a deficit the "deficit" should be "divided pro rata among the bequests 
to church and charity, . . . escepting the bequests to" her church for 
the pipe organ and parish house and the bequest to the boys school. 
There was a shrinkage in value of assets of the estate and costs of ndmin- 
istration amounting to $10,000, and the executor misappropriated $10,000, 
with the result that the estate was insufficient to pay all bequests in full. 
Held:  The legacies to relatives and friends should be first paid, then the 
legacies for the pipe organ and parish house and the boys school, and third, 
all other legacies to church and charity, and if the funds are  insufficient 
to pay in full all legacies of any class when.reached, the legatees of that 
class should share pro rata, the term "deficit" used in the will being suffi- 
ciently broad to cover a deficiency from any source, including defalcation, 
and there being nothing to show that  the construction of the parish house 
or the installation of the organ had been undertaken, the legacies for these 
purposes impose no contractual obligation upon the estate, and TTere not 
such debts of piety as to impress a priority of payment. 

CLARKSO?\T, J., took no part in the consideration or decision of this case. 

CIVIL ACTIOK, before Harding, J., a t  M a y  Term,  1934, of ROWAN. 
X r s .  Frances Kelly Fre rcks  died i n  N a y ,  1931, leaving a last will and  

testament, i n  which J. M. McCorkle was duly named as  executor. T h e  
executor mas required to  give bond. At t h e  t ime of the  death of testa- 
t r ix  and the  qualification of the  executor, t h e  value of the estate was 
$106,185.29. T h e  will, i n  items 2 and  3 thereof, designated legacies in 
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various amounts to various relatives, aggregating approximately $41,000. 
After specifying said legacies to relatives, the will declares: "If either 
or any of the foregoing relatives undertake to contest t h ~ s  will they shall 
forfeit all rights under this will. I f  there be any other relatives not 
named in this will, their names are omitted purposely." The mill then 
proceeds to designate certain legacies for certain friends of testatrix, 
some of them living in Germany. T h e  total amount of such legacies to 
friends was $6,300. The will then proceeds to designate and specify 
certain legacies for church and rharity. The  legacies for church and 
charity aggregate $54,000. 

The legacies specified for St .  Luke's Church for Memorial P ipe  Organ 
and the erection of a new parish house are $17,000, and the legacy speci- 
fied for Patterson School for Boys is $7,000, making a total of $24,000 
for St .  Luke's Vestry and the Patterson School. 

Capitulating the facts, the situation is this:  Legacies for relatives and 
friends, first set up  in the will, aggregate approximately $47,000. Lega- 
cies for St .  Luke's Vestry and Patterson School, $24,000; legacies for 
general church and charity purposes, $30,000; total legacies specified in 
the will, $101,750. 

The executor defaulted and misappropriated approximately $40,000. 
H e  was removed, and on 26 September, 1933, the plaintiffs were ap- 
pointed administrators, d. b ,  n., c ,  t .  a., to administer the estate. At the 
time the plaintiffs qualified they ~ece ived  from the clerk of the Superior 
Court of Rowan County the sum of $69,677.78, representing the gross 
assets of the estate then available to  pay legacies specified in the will. 
I t  appeared that  this sum so available included the ~ a l u e  of certain 
worthless stocks, and that certain costs of administration and of a caveat 
proceeding were unpaid. This shrinkage of assets plus such unpaid 
costs amounted to $10,000. 

Thereupon plaintiffs brought the present suit against the legatees and 
other parties named in the will for a construction of the will and for 
the advice of the court in the distribution of the estate. 

From judgment rendered, the relatives and St .  Luke's Episcopal 
Church appealed to the Supreme Court. 

I'harr d Bell for personal legatees. 
Charles Price and Lee Overman Gregory for St .  Luke'c: Ves t ry .  
Tal iaferro d Clarkson and James  0. Moore for Protestant Episcopal 

Diocese of N o r t h  Carolina. 
I Iamil ton C.  Jones for T h o m p s o n  Orphanage. 

BROGDEE, J. The testatrix in  her will gave to relatives and friends 
legacies aggregating approximately $47,000. She  then gave to the 
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Vestry of St. Luke's Episcopal Church, of which she was a member, 
$17,000 for a new parish house and a Memorial P ipe  Organ. She also 
gaTe to the Patterson School for Boys $7,000. She  gave substantial 
legacies to the Protestant Episcopal Diocese, the Thompson Orphanage, 
the Rowan County Welfare Department, and Valle Crucis School for 
Girls, aggregating $30,000. Shrinkage of value of assets and the costs 
of administration aggregated $10,000. The executor misappropriated 
$40,000. The result is  that  there is now approximately $59,000 in hand 
or available to  pay $101,000 of legacies and bequests. 

After specifying all the legacies and bequests, and ill the latter par t  
of the will, immediately before that  portion appointing an executor, the 
testatrix used the following language: "If after paying off and discharg- 
ing all of tlie bequests and legacies, and paying all the costs of executir~g 
this my d l ,  there should be a deficit, I direct my executor a d  truitee 
to tliritle said deficit pro rata among the sereral bequests I ha re  made 
to church and charity, and deduct the same from these; excepting, how- 
erer, from said deductions the bequests to St .  Luke's Church for n 
Xemorial P ipe  Organ, the bequests toward the erection of a new parish 
house and the memorial bequest to the Patterson School for Boys a t  
Legerwood, N. C." 

The  interpretation of the foregoing clause is the determinative ques- 
tion of lam in the case. Three theories h a l e  been adranced by the 
parties. First, the theory advanced by the personal legatees and friends 
of the deceased is that the testatrix intended to insert in the above-quoted 
clause from the will, in line one and before the nord  "bequests," the 
word "personal." These parties further assert that  the controverted 
clause of the will creates three classes of beneficiaries and establishes a 
priority of payment as fo l low:  ( a )  Relatives and friends; (b)  St. 
Luke's Vestry for the pipe organ and parish house and Patterson 
School for Boys; (c)  all other church and charity bequests, including 
the Thompson Orpliariage, the dioc?ese, county welfare, etc. 

That  is  to say, that  i n  the event there was not enough money to pay 
the bequests and legacies, then the relatives and friends should be paid 
in full, and tl~ereafter St .  Luke's Vestry and Patterson School for Boya 
should he paid in full, and the balance, if m y ,  distributed pro rat3 
among all bequests to other general, church, and charity actiritles spcci- 
fied ill tlie n ill. 

The second theory is that advanced by the Vestry of St .  Luke's Epis- 
copal Church, wliicll c o ~ i t e ~ ~ d s  that, as the testatrix gave to the Ycstry 
of St. Luke's Church the sum of $10,000, for  the erection of a Memorial 
Pipe Organ . . . "in mtmory of Peter A. Frercks arid family," 
this bequest coilstituted a contractual obligation imposed upon the estate, 
and as these were debts of piety and rewrenre, they took precede~ico 
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over all other bequests and legacies, and therefore should have priority 
of payment. The same reasoning mas applied to  the bequest of $7,000 
to the Vestry of St .  Luke's Episcopal Church "toward the erection of 
a new parish house. This gift shall be known as the Peter  A. Frercks 
and family memorial gift." 

The  third theory i s  that  advanced by the beneficiaries of general 
church and charity bequests, particularly the Proterjtant Episcopal 
Diocese and the Thompson Orphanage. These parties assert that  the 
testatrix intended the word "deficit" used in the foregoing clause of the 
will to apply only in case there was a natural deficit, or such as was 
created by loss resulting from economic causes or natural  shrinkage 
of assets.- They assert further that  a defalcation is not the result of 
an  economic cause. Consequently, the $40,000 loss should be applied 
pro rata to all the legacies and bequests specified in the will so as to 
give everybody something. 

The  tr ial  judge decreed : 
(1)  Tha t  the $10,000 shrinkage, due to worthless stock and costs of 

administration, "shall be charged to church and charity bequests and 
deducted therefrom, excepting from such charge and dsduction the be- 
quests to the Testry of St .  Luke's Episcopal Church of Salisbury, N. C., 
i n  the amount of $10,000 for the erection of a Memorial P ipe  Organ, 
the bequest to the Vestry of St. Luke's Episcopal Church of Salisbury, 
N. C., in  the amount of $7,000, toward the erection of a new parish 
house, and the bequest to the trustees for the Patterson School for Boys 
a t  Legerwood, N. C., i n  the amount of $7,000. 

" (2 )  That  the loss occasioned by the misappropriation of the executor, 
aggregating approximately $40,000, shall be chargeable to all bequests 
and divided between them pro rata according' to the amount of each as - 
stated in the will; except as  to those church and charity bequests which 
must bear the loss prescribed in the preceding paragraph, and they must 
be charged pro ra ta  with the rest of the bequests the said loss due to the 
misappropriation on their net legacy after deducting the loss and deficit 
from depreciation as set out in the preceding paragraph. I n  other 
words, all legacies named in  the will are to share pro rata in the loss 
occasioned by the misappropriation of the executor, but the deficit 
chargeable to  the church and charitable organizations set out in para- 
graph 1 are to share the loss occasioned by the executor's misappropria- 
tion proportionately upon the balance of their bequests after deducting 
their losses occasioned by the deficit as above set out." 

Reviewing the controverted clause in the will, together with the vari- 
ous theories of interpretation, i t  would seem that  the bald question i s :  
On  whom should the axe fall in the event the assets of the estate were 
not sufficient to  pay all the legacies in fu l l ?  
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Of course. it  is to be conceded that  the intent of the testatrix should 
be the guide to courts. However, this process of probing the minds of 
persons long in their graves as  to what they meant by words used when 
they were alive is, at best, no more than guess~vork. Courts and text- 
writers have undertaken in some instances to make i t  highly scientific 
and specialized guesswork, but i t  remains guess~vork nevertheless. Mani- 
festlr, the testatrix neither contemplated nor anticipated that  her 
friend, the executor, would misappropriate $40,000 of money; and 
hence, as a plain matter of common sense, i t  is wholly impossible to 
undertake to ascertain with any degree of satisfaction the intention of 
a person concerning an  event or transaction that  had never occurred to 
him, or that lie had nerer thought about. I n  those cases in which laxi- 
guage is so muddled, confused, and ambiguous that  i t  does not make 
serise, or works out strange, unusual, and unjust results, courts, under 
the guise of interpretation, haxe been compelled as a practical matter 
of the administration of law to make nil ls  for people and do the best 
they can to produce equitable results. 

111 the case a t  bar the testatrix used the word "deficit," and thereby 
said in substance that  if there n a s  a loss it should fall on "church and 
chari ty;  excepting the Vestry of St. Luke's Church and Patterson 
School for Boys." When she used the word "deficit" her estate v a s  
ample to pay everybody in full. Assuming that  she contemplated a 
deficit from economic causes, and that  in such event church and charity 
sl~ould first feel the pruning knife, n h a t  solid ground is  there for con- 
cluding that if a loss or deficiency resulted from other causes that  she 
would thereupon have turned the knife upon her relatives and friends. 
That  is to say, that  a contemplated loss from economic causes should 
fall upon outsiders and not upon the family, but a n  uncontemplated loss 
from other than economic causes should fall upon the family and friends 
and not upon the outsiders. I n  other ~i-ords, the cause of the loss or  
source of the loss would determine the bearer of the burden. Certainly, 
these corisideratiorls open a wide field of specul a t '  ]on. 

The testatrix chose the word "deficit." I t  may have been that she did 
]lot k11ow the teclmical nieaning and variations of the word, but slie put 
it ill thc will and there it stands. It is broad enough to cover defalca- 
tion, misappropriation, shrinkage, or costs. I n  its popular meaning and 
acceptation i t  sigt~ifies deficiency-plain deficiency from any cause- 
and there is notliing in the controverted clause of the will, or i11 the 
context thereof, to indicate that  the testatrix \\-as using it in any other 
sense. 

The  diocese, Thonipson Orphanage, and other general church and 
charity organizations relied upon the case of Henry  v. Gri,@s, 56 K. W., 
670. 111 that  case the testator gave land to his boys and money to his 
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daughter, declaring in the will "if there is not personal property and 
money enough to make the amount, the boys is to pay enough to make 
the amount." The executor misapplied approximately $4,000 of the 
money, and the Iowa Court held that the loss resulting therefrom should 
be apportioned pro rata among the children. I t  must be observed, how- 
ever, in that case a father was undertaking to deal with his own chil- 
dren, and it is not to be assumed, therefore, that he expected one to 
profit at  the expense of the other. Moreover, there was no clause in the 
will undertaking to charge any part of the loss to an outsider. 

The personal legatees rely upon the caa: of Silsby v. Young  and 
Silsby, 3 Cranch, 250, 2d L. Ed., 429. Chief Justice illarshall, writing 
for the Supreme Court of the United States, said: ('If, at the time of 
his death, his estate had been sufficient, but before it could be collected 
and applied according to his will, bankruptcies, or any other casualties, 
had occasioned a deficiency, no reason can be perceived by the Court for 
supposing that the contemplation of such a deficiency would have in- 
duced him to make a different arrangement of his affairs, from what he 
would have made had he contemplated a deficiency at h ~ s  death, And 
between such a deficiency and one occasioned by the fault or misfortune 
of an executor, chosen, not by his legatees, but by himself: the Court can 
perceive no distinction." 

While the facts in the Silsby case, supra, are not identical with those 
in  the case at bar, it is authority for the proposition that a deficiency 
may include, or is broad enough to include, losses resulting from the 
fault or misfortune of an executor. 

There is nothing in the record to indicate that the construction of the 
new parish house or installation of the Memorial Pipe Clrgan had ever 
been undertaken, and the Court is not disposed to hold that those lega- 
cies imposed contractual obligation upon the estate or mere such debts 
of piety as to itnpress a priority of payment. The testatrix directed 
that any deficit should be divided or borne pro rata among the "several 
bequests as made to church and charity and deduct the same from these,'' 
but that no deduction should be made from the legacies to the vestry as 
aforesaid, and to Patterson School. Obviously, such exemption of the 
legacies to the vestry and to Patterson School should bwome effective 
only in the event it was necessary to prune bequests to ('church and 
charity." That is to say, that as between legacies given to "church and 
charity" the bequests to the vestry and the Patterson School should be 
preferred. 

The Court concludes that the money available, after payment of costs, 
charges, and fees incident to administration, shall be first applied to the 
payment of the legacies set up in the will for relatives and friends, and 
that if the fund is not sufficient to pay such legacies in full, then they 
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shall be paid pro rata. After the payment of the personal legacies, the 
bequest to St. Luke's Vestry for the new parish house, the Memorial 
P ipe  Organ, and Patterson School for Boys shall be paid, and the bal- 
ance, if any, to other legatees as  specified in  the will. That  is to say, 
the order of priority of payment shall be as follows: First, legacies to 
relatives and friends; second, legacies to St .  Luke's Episcopal Church 
for tlle new parish house and the Memorial P ipe  Organ and Patterson 
School for Boys; third, all other legacies to church and charity. 

Rewrsed. 

C ~ a ~ r i s o x ,  J., took no par t  i n  the consideration or decision of this 
case. 

JULIUS KAMINSKY v. D. C. WADDELL, JR. 

(Filed 10 April, 1935.) 

Negligence A c-Evidence held insufficient to show negligence of defend- 
an t  in condition and use of building. 

Evidnlce that plaintiff, tlle purchaser of bankrupt stock stored in the 
huiltliilq of the defendant, 11 ent to defendant's ~varehousc Sunday night to 
inspect the stock before the time for its delivery the following morning, 
and left defendant's \yarehouse by the back door and fell from a loading 
platform a t  the rear of the building to his injury is hcld i~isufficit.nt to be 
suhnlittecl to the jury on the issue of negligence on  the contention that 
defendant owed plaintiff' the duty, in common wit11 all persons enterin= 
the building, to maintain a guard rail around the platform and to main- 
tain a light over the platform, since a rail around the loading platform 
would interfere with the very use for which the platform was maintained, 
aild shce the failure to maintain a light over the platform at 9 :30 Sunday 
night cannot be held negligent. 

~ P P E A I .  by the plaintiff from a judgment of nonsuit entered a t  the 
close of the evidence by C'owper, Special  J u d g e ,  a t  December Term, 
1934, of CATAWBA. Affirmed. 

S d f ,  R a g b y ,  Aiken Le. P a t r i c k  and  Theodore  F. C u m m i n g s  for plain- 
ti#, appel lant .  

J .  Y .  J o r d a n ,  J r , ,  for c l e f emhnt ,  appellee. 

PER CL-RIAM. This is  an  action for personal injuries alleged t o  have 
been caused by the negligence of the defendant. The  plaintiff bought 
a bankrupt stock of goods stored in the building owned by the defendant, 
and on Sunday night went to the storehouse to arrange the goods to be 
remorctl the following Monday morning, and about 9:30 p.m. left by 
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the rear door of said building and walked off of the loading platform 
in the rear thereof and fell about 8 feet to his injury. While the plain- 
tiff does not contend that  the defendant breached any special duty he 
owed to him, he does contend that  the defendant breached the duty he 
owed to  all persons entering the building, including himself, to keep said 
building in a reasonably safe condition, and that the defendant breached 
this duty i n  failing to construct and maintain a guard rail or banister 
around the rear platform of the storehouse, and in failing to maintain 
a light over said platform. 

Both the allegations and the evidence are to the effect that  the plat- 
form was constructed and used for the  purpose of loading and unloading 
merchandise coming into and going out of the building. We do not 
agree with the plaintiff's contention that  the defendant {owed the duty 
to the plaintiff in common with others who entered the building to main- 
tain a rai l  or banister around a loading platform. Such a-barricade 
would interfere with the very use for which the platform was main- 
tained, namely, loading and unloading merchandise. K o r  can we hold 
that an owner of a building rented for mercantile purposes owes the 
duty to those entering the building to keep a light burning over a load- 
ing platform in the rear thereof a t  9 :30 o'clock Sunday night. 

Affirmed. 

TV. C. D A V I S  A N D  S M I T H  D A V I S  r. D. F. WARELEX. 

(Filed 10 April, 1935.) 

1. Evidence K a-Admission of testimony of surveyor as to  acreage as  
ascertained from ex parte survey without notice held not error under 
the facts. 

Plaintiff purchaser brought suit on a contract to convey forty acres of 
land, which stipulated that the vendor should pay the purchaser for any 
shortage in the tract a t  the rate of $75.00 an acre, the vendor to be bound 
by a survey to be made of the land, the contract failing to :stipulate which 
party was to make the survey. The vendor denied the execution of the 
contract, but upon the trial both parties introduced evidence as to the 
disputed acreage. Held: The admission of testimony of a surveyor as to 
the acreage as ascertained by him in an ex parte survey without notice to 
defendant will not be held for error upon the vendor's exception. 

2. Limitation of Actions E f-Directed verdict in plaintiff's favor on issue 
of bar of statute held correct under the evidence. 

Plaintiff brought suit to recover the amount of shortage in a tract of 
land under the provision of a contract under seal to convey which pro- 
vided that defendant vendor should pay for such shortage a t  the rate of 
a stipulated sum per acre as ascertained by a survey to be made, the 
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vendor binding himself to "a survey of said land before the final settle- 
ment is made so as to know the correct number of acres to settle on." 
The evidence showed that the action was instituted more than ten years 
after the execution of the contract, but less than four years from the date 
of final payment of the purchase price by the purchaser. Held: A 
directed verdict in plaintiff's favor on the issue of the bar of the statute 
of limitations was not error. 

3. Judgments L f-Under the facts of this case defendant held not en- 
titled to dismissal of action on ground of estoppel by judgment. 

Defendant did not plead estoppel by judgment in his answer, but his 
contention that the execution of notes by plaintiff upon which defendant 
had obtained judgment constituted a new contract superseding the con- 
tract sued on by glaintiff in tliis action was fully submitted to the jnry 
and answered in plaintiff's favor. IIeld: Defendant's contention tliat 
the court erred in refusing to tlismiss the action on the ground of the 
former action betneen the same parties on the notes cannot be sustained. 

APPEAL by defendant f r o m  Siwlair ,  J., a t  December Term,  1031, of 
WATAUGA. Ko error .  

T h e  plaintiffs bring a n  action on the following contract :  "State of 
N o r t h  Carolina, W a t a u g a  C o u n t y :  this is to ser t i fy contract 11etween 
D. f .  Warren ,  T .  S .  D a r i s  and W. C. Davis  whereas i, tlie said D .  f .  
Warren ,  h a l e  this d a y  sold to T. S. and 'lIT. C. Davis  40 acres of lalid 
a t  75 Dollars  per acre th i s  land not being survcyetl a t  tlie tirile of sale, 
hut  i, the said D .  F. Warren ,  do hereby bind niyself t o  a sur rey  of said 
l and  bcfore the final settlement is made  so as  t o  li110\~ the  correct nuni- 
ber of acres to  settle on with said purcliasers a t  the price of 7.5 Dollars 
per  acre and  if said land runs  orc r  40 acres tlie said purchasers do 
hereby agree t o  pay  73 I lol lars  per  acre fo r  the over - ru~i  if there be any  
a n d  i,  thc said 1). f .  Warreii ,  do hereby hind myself to  p a y  back to tlie 
purcliasers 75 Ilollars pcr acre fo r  all  under 40 acres. tliis X a r c h  1, 
1919. (Signed)  D.  F. W a r r e n  ( S e a l ) .  T .  S .  Davis  (Sea l ) .  TV. C. 
Davis  (Sea l )  ." 

T h e  plaintiffs allege tliat the l and  contains only th i r ty  acres and  
p r a y  judgineiit fo r  $750.00. T h e  defendarit denies t h a t  there was such 
a contract and  tliat the same is a forgery and pleads the ten-year s tatute  
of limitations. 

T h e  issues submitted to  the j u r y  a n d  their  ailswers thereto were ab 
follows: " (1)  D i d  the defendant execute t h e  contract,  as  alleged i n  
the  compla in t?  A. 'Yes.' ( 2 )  I f  so, n h a t  was the  amount  of shortage, 
if a n y ?  -1. 'Six acres.' ( 3 )  I s  the  plaintiffs' claim barred by  the 
s ta tu te  of limitatioiis? A. 'KO.' ( 4 )  W h a t  sum, if any, a r e  the plain- 
tiffs cntitled t o  recover of the  defendant 1 A. '$450.00.7 '' 

T h e  defendant made numerous exceptions and  assignments of e r ror  
and appealed to  t h e  Supreme Court.  T h e  mater ial  ones and necessary 
f a c t s  will be set fo r th  in the opinion. 
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W i l e y  H.  S w i f t  and C.  David S w i f t  for plaintiffs. 
W .  A. Lovill and T .  E. Bingham for defendant. 

PER CURIAX. The questions involved on this appeal, as set forth by 
defendant, we will consider seriatim, as follows: First:  .'Did the court 
err  in permitting the surveyor to testify as to the acreage in a tract of 
land surveyed by him in an  ex parte survey without notice to the de- 
fendant ?" We think not, under the facts and circumstances of this case. 
The defendant denied the execution of the contract. 

The  jury, i n  its answer to the first issue, found that  the defendant 
executed the contract as alleged in the complaint. The  contract, which 
we must construe, contained the following: "This land not being sur- 
veyed a t  the time of the sale, but i, the said D. F. Warren do hereby 
bind myself to a survey of said land before the final settlement is made 
so as to know the correct number of acres to settle on rvitll said pur- 
chasers," etc. 

Who should make the survey was not mentioned in the contract. 
Either party, under the contract, could have made a surrey. L21though 
defendant denied that  there was such a contract, yet the disputed acre- 
age was in evidence on the par t  of both plaintiffs and defendant. The 
county surveyor, a witness for plaintiffs, made a survey and testified 
that theire were 34 acres in the tract. A surveyor, a witn2ss for defend- 
ant, made a survey, and testified that  there w r c  38 acrcs in tlie tract, 
and this survey was made a t  the request of plaintiffs. This matter was 
submitted to the jury under the second issue and the amount of shortage 
found to be six acres. 

Second: "Did tlie court err  in refusing to direct a wrclict in favor 
of the defendant on the ground that the actioli v a s  barred by the statute 
of limitations?" We think not. 

The  contract says "a survey of said land before the final settlement 
is made so as to know the correct number of acres to settle on with said 
purchasers," etc. 

The plaintiff, T. S. Davis, testified, in pa r t :  "I had a further con- 
versation with Mr.  Warren. The  last $100.00 we paic Mr. M 'a r r t~~  
was some time in ,Iugust, 1930, I beliel-e, after he made the surrey, 
when my brother surveyed it and it fell short considerably, and lie camo 
to us and said lie needed money and we paid him $1013.00, ~vitll the 
understanding that  when the final settlement came, if it  was not right, 
he was to make it right. I think that  was some time in August. The 
check lvill shorn. We demallded that  he come up and make set~lcment 
011 the shortage, about the time the note came due." 

The contract is under seal and the present action was brought 1 No- 
vember, 1933. The court charged the jury upon this issula, in which Ire 
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can see no error, as follows: "The third issue: ' Is  the plaintiffs' claim 
barred by the statute of limitations?' Upon this issue, gentlemen, the 
court charges you tliat if you find the facts to be as testified by the 
witnesses and shown by the evidence in this case to be true, you would 
answer this third issue 'So. '  I will write the answer for you to that 
issue, with your permission." 

Third: "Did the court err  in refusing to dismiss the action on the 
ground that  there had been a former action between the parties plain- 
tiffs and defendant, upon certain notes growing out of tlie same trans- 
action?" Under the facts and circumstances of this case, we think not. 

The  defendant in its answer of further defense, if he  had the right 
to do so, did not plead estoppel as to former action against plaintiffs on 
the notes, and tendered no issue to that  effect. 

I n  defendant's further defense, in his answer, is the following: "That 
the plaintiffs procured a loan from the Federal Land Bank, and that a t  
the time of securing said loan, had a survey of said premises made and 
thc land counted, and that  they knew that  the boundary did not contain 
40 acres, but, notwithstanding said knonledge, said plaintiffs executed 
to the defendant their notes for the sum of $300.00, this being thc 
balance due after applyiug proceeds of loan to the payment of the 
indebtedness owing by plaintiffs to the defendant a t  the time, and said 
execution of said notes is hereby pleaded as an estoppel against said 
plaintiffs." 

The  fourth issue is as follons: "What sum, if any, are the plaintiffs 
entitled to recover of tlie defendant?" On  this issue the court below 
gave defendant the full benefit as to  the abore defense in  his answer as 
to a final scttlenlent and estoppel, and charged the jury as follo~vs: "If 
SOU find that  the original contract was executed as contended for by the 
plaintiffs, but if you further find from the evidence that  wlicn the plain- 
tiffs borrowed the money from the land hank they agreed for the dcfeiid- 
ant's mortgage to be canceled, so as to enable them to get the loan, arid ill 
consideration of 11is discounting the principal and striking out all of the 
interest, and if you find that the plaintiffs agreed, in consideration of 
tliat, to execute the notes for $300.00 as a final settlenlent of the trans- 
action betneen the plaintiffs and defendant, and find that  was in sub- 
stitution of the original agreement, you would answer the issue, 'Noth- 
ing.' " 

The controversy was one mainly of fact. which the jury could have 
decided either nay ,  but they decided for plaintiffs. They are the triers 
of fact. The  defendant, in this Court, made a motion for a new trial on 
the ground of newly discovered evidence. We do not think this motion 
comes up to the rule as laid down in Johnson  v. R. R., 163 N. C., 431 
(433-4). Fo r  the reasons given, we find 

No error. 
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FRED THOMPSON, EMPLOYEE, AKD F. C. THOMPSON, OCTAVIA 
THOMPSON, AXD LUCY THOMPSON, FATHER, MOTHER, AND SISTER, 
RESPECTIVELY, AND NEXT OF KIN OF J. FRED THOMPSClN, DECEASED, V. 

JOHKSON FUNERAL HOhIE, EMPLOYER, A N D  SUN 1NT)EMKITY COhl- 
PASY, INSURA~YCE CARRIER. 

(Filed 1 May, 1935.:1 

Appeal a n d  E r r o r  L a: RIaster and  Servant F j-Superior Court may 
remand t o  Industrial Commission cause remanded by Supreme Court 
fo r  judgment dismissing t h e  proceeding for  want  of jiurisdiction. 

Upon appeal to the Superior Court from an award of the Industrial 
Commission the question of jurisdiction of tlie Industrial Commission was 
raised for the first time. Defendants' cliallenge to the jurisdiction was 
not sustained and judgment was entered affirming the award of the 
Industrial Commission. Upon appeal to the Supreme Court the judgment 
was reversed and the cause remanded to tht> Superior Court for that the 
eviclence of record showed that  a t  the time of the injury in suit the em- 
ployer regularly employed less than five employees, and that therefore the 
Industrial Commission was without jurisdiction. Beforth judgment \ \ as  
cknttwd in the Superior Court upon tlie judgment of tlie Supreme ('onrt, 
tlie Superior Court, upon motion supported by affidavits,, remandetl the 
cause to tlie Industrial Commission in order that it  could hear evidence 
and ascertain the disputed jurisdictional fact. Hcld:  The Superior Court 
had the power to so remand the cause. 

Master and Servant F i- 
A finding of the Industrial Commission in regard to tlie number of 

employees regularly employed by defendant employer, being jurisdic- 
tional, is subject to review upon appeal. 

CLARKSOR., J., concurring. 

STACY, C. J., dissenting. 

BROGDEN, J., concurs in dissent. 

APPEAL by  defendants f r o m  Stack, J., a t  Norember  Term,  1934, of 
IREDELL. Affirmed. 

T h i s  is  a proceeding f o r  compensation under  t h e  provisions of tlie 
X o r t h  Carol ina Workmen's Compensation Act. 

The proceeding was heard i n  the  Supreme Cour t  a t  F a l l  Term,  1933, 
on defendants' appeal  f r o m  a judgment  of the Superior  Cour t  of I redel l  
County, a t  M a y  Term,  1933, affirming a n  award  of coiupensation made 
by  the K o r t h  Carol ina Indus t r ia l  Commission on 20 February ,  1933. 
Tllc judgment n a s  reversed f o r  the  reason tha t  i t  did not appear  on the  
record that  there was evidence tending to support  the  conclusion of 
Commissioner Dorsett,  which was approved by the  fu l l  Commission, t h a t  
the  parties t o  t h e  proceeding a r e  subject to  the  provisions of t h e  N o r t h  
Carol ina Workmen's Compensation Act. T h e  evidence i n  the record 
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showed that a t  the time the deceased employee was injured, the employer 
had in his employment less than five employees. Fo r  this reason it was 
held that  the North Carolina Industrial  Commission was without juris- 
diction of the proceeding for conlpensation under the prorisions of the 
North Carolina %Torkmen's Compensation Act. See Dependen t s  of 
T h o m p s o n  v. F u n e r a l  I i o m e ,  203 AT. C., 801, 173 S.  E., 500. 

When the proceeding was remanded to the Superior Court of Iredell 
County for judgment in accordance 71-it11 the opinion of tlle Supreme 
Court, and while i t  was pending in said court, the plaintiffs moved the 
court to remand the proceedings to the Industrial Commission in order 
that said Commission may hear evidence and find specifically the number 
of employees in the einploginent of the defendant Johnson Funeral  
Home a t  the time the deceased employee was injured. This motion was 
supported by affidavits tending to show that the defendant had in its 
employment a t  said date more than five employees. 

The motion was allowed, and the defendants appealed to the Supreme 
Court. 

2. 7'. T u r l i n g f o n  a n d  J a c k  J o y n e r  f o r  p la in f i f l s .  
C ' o c h ~ a n  d i l icC'lenaglran f o r  de f endan t s .  

COXNOR, J .  The only question presented by this appeal is \$hether 
the judge of the Superior Court has the power to remand a proceeding 
for compensation under tlle provisions of the North Carolina Torkmen7s  
Compensation . k t ,  pending in said court on an  appeal from ail award 
made therein by the North Carolina Industrial Coinmissioi~, after a 
judgment affirming said award has been r e ~ e r s e d  on an appeal to the 
Supreme Court, on the ground that  on the record the Industrial Commis- 
sion mas without jurisdiction of the parties to the proceetllng, ill order 
that tlle Industrial Comniissioil mag hear evidence and ascertain the 
facts which determine its jurisdiction. 

This questioi~ must be ailsnered in the affirmati~e.  
111 the illstant case, it  appears from the record that  the defendants 

did not challenge the jurisdiction of the Industrial  Comnlission a t  the 
lleariug before Cornl~~issioner Dorsett, or at the hearing before the full 
Comnllssion. I t s  jurisdiction was challenged first 111 the Superlor 
Court, \there the proceeding was pending on defendants' appeal, on the 
ground that  it appeared from the evidence set out i n  tlle record that a t  
the time the deceased employee was injured, the employer had in its 
einl~loyment less than fixe employees. This challenge was sustairletl b ~ -  
the Supreme Court on defendants' appeal from the judgmeut of the 
Superior Court affirming the award of the lndustrial  Coinmisiion. 
K h e n  the proceeding was remanded to the Superior Court, a~it l  before 
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judgment was entered in said court i n  accordance with the opinion of 
the Supreme Court, the plaintiffs moved in said court t h , ~ t  the proceed- 
ing be remanded to the Industrial Commission, in order that  the facts 
with respect to the number of employees in the employment of the 
defendant at  the time the deceased employee mas injured inight be ascer- 
tained by the Industrial Commission. The motion wa3 allowed. I n  
this there was no error. See B y r d  v. L u m b e r  Co., 207 N .  C., 253, 
176 S. E., 572; R u t h  v. Carolina Cleaners, Inc. ,  206 S .  C., 540, 174 
S. E., 445; B u t t s  v. Montague Bros., post, 186. 

The question presented by this appeal was not involvec in the former 
appeal in this proceeding. Kothing said by this Court in the opinion 
on the former appeal is inconsistent with the disposition of this appeal. 
We hold only that the judge of the Superior Court had the poner to 
make the order remanding the proceeding to the Industrial Commission 
for the purpose stated in  the order. When the proceeding has been re- 
manded to the Industrial Commission, the Commission will determine, in 
accordance with its rules, whether i t  will hear evidence tending to show 
the number of employees in  the employment of the defeildant employer 
a t  the lime the deceased employee was injured, and if i t  shall hear evi- 
dence offered by the plaintiffs, and find the facts to be as contended by 
the plaintiffs, will have the power to make such findings a part of the 
record in  this proceeding. These findings of fact being jurisdictional, 
will be subject to review by the Superior Court. A y c ~ c l i  c. Cooper, 
202 N. C., 500, 163 S. E., 569. 

Affirmed. 

CLARKSOX, J., concurring: The record in this proceeding shows that 
Latta Johnson, the owner and proprietor of the Johnson Funeral Home, 
a t  the hearing before Commissioner Dorsett, was asked the following 
question: "How many men did you keep on duty all the time at your 
place of business?" H i s  reply to this question, as sl~omn by the record, 
was as follows: "I have employed three men other than myself, and 
I tried to keep a t  all times until a reasonably late hour in the evening, 
two men on duty to take care of the work. Mr. Thompson was on duty 
the night of 1 6  August, and I saw him that  night." 

This was the only evidence at  the hearing tending to show the num- 
ber of employees of the Johnson Funeral  Home a t  the time the deceased 
employee was injured. This evidence did not show that  the employer 
had in his employment a t  the time the deceased employee was injured 
as many as five employees. For  this reason, i t  was held that the North 
Carolina Industrial Commission did not have jurisdiction of the parties 
to this proceeding, and the judgment of the Superior Court approving 
the award of the Industrial Commission was for this reason reversed. 
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The dependents of the deceased employee now ask that the proceeding 
be remanded by the Superior Court to the Industrial Commission, not 
that the employer may change his testimony, but that they may show 
the fact to be as the affidavits of the employer and his wife tend to 
shorn, that  he had six regular employees in his employment at  the time 
the deceased employee was injured. The name of each of these em- 
ployecs is set forth in the affidavits. I think i t  but just that the em- 
ployer, who had complied with the provisions of the North Carolina 
Workmen's Compensation Act, with respect to insurance for the protec- 
tion of his employees, shall have an opportunity to explain his testimony 
to the end that the insurance carrier shall not escape the liability which 
it has undertaken by reason of a technicality. I concur in  the opinion 
of the Court, which is in  accord with both the letter and the spirit of the 
Workmen's Compensation Act. 

S T A C ~ ,  C. J., dissenting: An employer qualifies as administrator of 
the estate of one of his employees, brings a proceeding against himself 
before the Industrial Conln~ission to recover of the insurance carrier, 
a i d  loses on his own testimony, in  consequence of which the proceeding 
is dismissed. Dependents  of T h o m p s o n  v .  Funeral  H o m e ,  205 N. C., 
801, 172 S.  E., 500. H e  then seeks another opportunity to nlake out 
his case by changing his testimony. We said in our former opinion 
that the law would not assist him in this undertaking, as witness the 
following : 

"Plaintiffs hare  had their day in court, and they have failed to make 
out their case. There mas no motion in the Superior Court to remand 
when the jurisdiction of the Industrial Commission was first challenged. 
B u t t s  v. X o n t a g u e  Bros., 204 K. C., 389, 168 S. E., 216. Xor is thc 
suggestion made here except as a dernicr ressort. Ordinarily, parties to 
a suit are allowcd but 'one bite at  the cherry.' Having tried and failed, 
they are not entitled, as a matter of right, to go back and 'mend their 
licks.' Furthermore, it seems quite improbable that  the plaintiffs would 
be able to show jurisdiction, even if given another chance, unless the 
employer, who appears to have qualified as administrator of the em- 
ployee's estate and is now appealing from the judgment, should change 
his testimony. There comes a time when litigation should end." 

This was said just a year ago. The Court now reverses its decision 
in order that the witness may change his testimony. I t  requires no gift 
of clairvoyance to perceire in advance the ultimate effect of such a 
volte face. There is no question of newly discovered evidence as in  the 
case of B u t t s  v. ~Jlontague Bros., post, 186; nor of a n  inadvertence or 
omission in the former record, as in Roebuck v. Trus fees ,  184 K. C., 611, 
113 S. E., 927. I t  is a plain ease of reversal on our part  i n  derogation 
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of "the l a w  of the case" and  the  stability of judicial decision, so t h a t  t h e  
plaintiff m a y  have  another  chance-a privilege not usually accorded t o  
l i t igants  i n  th i s  jurisdiction. I n  K a n n a n  v.  Assad,  182 N. C., 77, 108 
S. E., 383, a party,  who h a d  sworn to h i s  own h u r t ,  was not permitted 
thereafter  t o  change h i s  position. Numerous  cases might  be cited to  the 
same effect. R a n d  v .  Gi l le t te ,  199 N. C. ,  462, 154 S. E., 746. 

BROGDEN, J., concurs i n  dissent. 

WESTERN CAROLINA POWER COMPANY v. R. &I. YOUNT AND UKITICD 
STATES FIDELITY AND GUARAKTY COMPANY 

and 

MRS. J. B. (EDKA) ROBINETTE ET AL. AKD J. C. RUDI!)ILL ARD CLAR- 
ENCE CLAPP, RECEIVERS, v. R. JI. YOUKT, ISDIVIDUALLY A R D  AS ES- 
CLERK, ASD THE UNITED STATES FIDELITY AND GIJARAKTY COM- 
PANY AND WESTERN CAROLINA POWER COMPANY. 

(Filed 1 May, 1936.) 

1. Appeal a n d  E r r o r  1, d- 
A decision of the Supreme Court on a prior appeal constitutes the law 

of the case, both in subsequent proceedings in the trial court, and on n 
subsequent appeal. 

2. Actions C c- 
Consolidation of summary proceedings on bond of clerk instituted 

under C. S., 356, with action instituted by other creditors of clerk held not 
error. 

3. Receivers E b: Principal a n d  Surety C c-Institution of proceedings 
under  C. S., 336, held no t  t o  create priority over o ther  creditors. 

The fact that  one creditor of a clerk instituted summary proceedings on 
his bond under C. S., 366, prior to the institution of action by other 
creditors of the clerk is held not to create a priority in favor of such 
creditor in the absence of laches on the part of the ;general creditors, 
where the summary proceeding was consolidated with the general cred- 
itors' bill and a receiver appointed therein, since C. S., 356, has no pro- 
vision giring a preference to the party or parties first seeking such sum- 
mary remedy, and the appointment of a receiver prevents a party from 
obtaining a preference by way of prior judgment. 

4. Receivers E b- 
Preferences are  not favored by the law and can only arise by reason of 

some definite statutory provision or some fixed principle of common law 
which creates special and superior rights in certain creditors over others. 
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5. Principal and Surety B c-rresumption that default occurred when 
funds were paid to clerk held not rebutted in this case. 

The facts found by the court held not to warrant the conclusion that 
part of the funds paid by claimant to the defaulting clerk were found 
segregated from other funds in the clerk's hands during a subsequent term 
of his office so as to rebut the presumption that default was made when 
the funds were received by the clerk, and claimant's contention that the 
funds were so segregated and that claimant was entitled to assert its 
claim therefor against the bond for the subsequent term cannot be sus- 
tained. 

APPEAL by the plaintiff Western Carolina Power Company from 
I I a d i n g ,  J., at J u l y  Term, 1934, of CATAWBA. Affirmed. 

Tlle facts necessary to an  understanding of the case are stated in the 
opinion. 

11'. A. Self, W .  B. XcGuire, Jr., and TT'. S. O'B. Robinson, Jr., for 
appellant.  

J .  L. Xurphy,  T .  I'. Prui f t ,  and E.  B. Cline for ,lfrs. Robinetfr e t  al., 
and for the receivers, appellees. 

SCHEXCK, J. This  case was before this Court a t  the Fal l  Term, 1933. 
and is reported in 205 N. C. Reports, a t  page 321, where a clear arid 
eonipreliensire statement of the case as it had developed u p  to that time 
is set forth. The  case was then presented to this Court on an  appeal by 
the plaintiff Ves tern  Carolina Porn-er Company from an  order of the 
Superior Court disn~issing the summary proceeding instituted by said 
plaintiff under and by virtue of C. S., 356. The defendant cnited 
States Fidelity and Guaranty Company had moved the Court to either 
consolidate the summary proceeding with the action instituted by Mrs. 
Robinette et al. against the clerk, to which the Guaranty Company, his 
bonds ma^^, was likewise party defendant, or to  dismiss said proceeding, 
and the Superior Court below entered an order of dismissal, and in 
reversing this order this Court said: "We think the action, or summary 
proceeding, should hare  been consolidated and not dismissed under the 
facts and circumstances of this case." Pursuant to this opinion, the 
Superior Court subsequently ordered the summary proceeding and the 
action instituted by Nrs.  Robinette et al. consolidated. 

The present appeal is from a judgment based upon facts found by 
the court after amended and additional pleadings had been filed arid 
after a tr ial  by jury had been waived. The exceptire assignments of 
error, xhich  are confined to conclusions of law, assail the judgment for 
that  (1) it consolidated the summary proceeding instituted by the plain- 

.tiff under C. s., 356, with the civil action instituted by Mrs. Robinette 
et al., wherein a receiver was appointed to preserve the assets of the 



154 I N  T H E  SUPREME COURT.  [205 

insolvent clerk, and ( 2 )  i t  denied to the appellant a preference over 
other ueditors of the clerk, and (3 )  i t  precluded the appellant from 
asserting a portion of its claim against the bond of the clerk for his 
second term of office. 

Tha  order consolidating the summary proceeding with the action ill- 
stituted in behalf of other creditors, since it was made in conformity 
with the former opinion in this case, is binding upon the appellant antl 
pretermits, if i t  does not preclude, any discussion of objections and 
exceptions thereto. "-1 decision by the Supreme Court on a prior appeal 
constitutes the law of the case, both in  subsequent proceedings in the 
trial court and on a subsequent appeal." S e w b e r n  v.  Telegraph Co., 
196 N. C., 14 ;  S o b l e s  v. Davenport ,  185 Pi. C., 162. Mbeit, We here 
reiterate that the consolidation mas in  accord with the practice recog- 
nized antl frequently exercised by our courts. "The object of consoli- 
dating two or more actions is  to avoid a multiplicity of suits, to guard 
against oppression or abuse, to prevent delay, and especially to save 
unnecessary cost or expense; i n  short, the attainment of justice with the 
least expense and vexation to the parties litigant." N .  C. Prac.  and 
Proc. (McIntosh),  par. 506, pp. 336-7. 

The  judgment of the Superior Court provides, idel. alia, that the 
"Westcrn Carolina Power Company is  not entitled to any preference or 
priority in  the payment of its claim, but that  i t  is only entitled to 
pro rate with other creditors," and this provision is challc~iged by the 
appellant's assigninents of error. The  sole ground upon which the ap- 
pellant claims that  i t  is entitled to a preference is  the fact that  it  insti- 
tuted n summary proceeding under C. S., 356, one day before Mrs. 
Robinette instituted her action on behalf of herself and other creditors 
of the insolvent clerk. While C. S., 356, gave to the plaintiff the right 
to move for a judgment upon the bond of the clerk, this was merely one 
course, of several, open for the plaintiff to pursue. There is no provi- 
sion in the statute giving a preference to  the party or p r t i e s  who first 
seck such summary remedy. And, withal, bclfore any claim, preferential 
or otherwise, can be established under this statute, noticcl must be given, 
tlic court must t ry  the cause, and judgment must be obtained. Thc 
appointment of a receiver, and the restraining of creditol-s from institut- 
ing or pursuing actions already imtituted, prevented a nlovant under this 
statute from obtaining a preference, just as it did any plaintiff who had 
instituted an  action under C. S., 335 and 336, or 473, from obtaining :L 
pwference by way of a prior jud,gment. We do not think that it n a s  
ever intended that  the mere lodging of a motion under C'. S., 336, estab- 
lished a. preference, or right to establish a preference, over other crcdi- 
tors when such other creditors had been guilty of no laches ill assertiug 
their claims. I t  cannot be justly or consistently maintained hy the 
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plaintiff that  the other creditors of the inso11-ent clerk have been guilty 
of laches in institutilig action for their claims, since such action was 
instituted by Xrs .  Robinette within one day of the time in which the 
plaintiff mo~-ed under C. S., 356, and before the expiration of the ten 
days notice stipulated in the statute. Preferences are not favored by the 
law, and can only arise by reason of some tlefirlitc statutory pro1 ision 
or some fixed principle of common law which creates special and supe- 
rior rights in certain creditors over others. 

The appellant challenges the judgment below for that  it precluJes ~t 
from asserting $5,500 of its claim against the bond of the clerk for his 
second term of office. While admitting that the money ~vhich  it paid 
into the office of the clerk v a s  paid during his first term of office, arid 
\vhile admitting that  uhen a public officer, upon demand, fails to pay 
over funds deposited with him, the law presumes that  the default oc- 
curred nhen the funds were received by him, S f a f e  ex rel. Gtlmore c. 
Ilvalh.er, 195 X. C., 460, as to a portion of the funds deposited by i t  tlie 
appellant contends that this presumption llas been, as may be, rebuttctl, 
Gilmore c. TT7alkcr, supra. Wide n e concur in this proposition of lan-, 
Tve do not agree with the appellant's corltcntior~ that  the facts as fount1 
by his Honor warrant t h e  conclusion that any portion of tlie funcls 
tlepositcd by it were actually found segregated from other funds in the 
hands of thc clerk during his second term of office. 

was stated on the former appeal, this case is distinguishable from 
iC1ufe z.. Chcnf, 201 N. C., 211. I n  that case there was no otllcr suit of 
creditors perdi i~g,  either when the motion for summary judgment under 
('. S., 356, n a s  lotlgcd, or nhilc the motion was pentlil~g, or during thr  
trial tllercon; conscque~ltly, neither the qucstiori of consolidation nor of 
r r c t ~ i ~  crship nor of l~referencc was presented. Thc record in that case 
docs rcl cal that the m o ~  ants for summary judgment, the plaintiffs, did 
in\ i t r  nlltl rcquest anotlicr large c~lainlant, the hoard of county commii- 
sioncrs, to join in a rcceixership proceeding, and that  the in\itation and 
rcquc" ticre dcclined. That  record further reveals that while it was 
urged in the Supreme Court by the defendant surety company that therc. 
should 11aw been a consolidation of the summary proceeding wit11 a suit 
in behalf of thc other creditors of the clerk, no motion for such consoli- 
datiou was made ill t l i ~  tr ial  of the cause below, and for that reason the 
question of col~solidatioil could uot be considercd by the Supreme Court. 

The judgment of the Superior Court is 
Affirmed. 
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JOE BUTTS, EMPLOYEE, ASD LUCY BUTTS, ADMISISTRATRIS, WIDOW, KEST 
OF KIN, AKD DEPESDENT OF JOE BUTTS, DECEASED, v. MONTAGUE 
BROS., EMPLOYER, A N D  PUBLIC INDEMNITY COMPANY, IKSURANCE 
CARRIER. 

(Filed 1 May, 1935.) 

1. Master a n d  Servant F d-Industrial Commission held t o  have t h o  
power to order  a rehearing f o r  newly discovered evidence. 

While there is no direct statutory provision giving the Industrial Com- 
mission power to order a rehearing of an award made by i t  for newly 
discovered evidence, the Commission has such power in proper instances 
in accordance with its rules and regulations, K. C. Code, 8081 (jjj), i t  
being the intent of the Legislature, a s  gathered from the whole act, to 
give the Industrial Commission continuing jurisdiction of all proceedings 
begun before it  with appellate jurisdiction in the Superior Court on mat- 
ters of law only. 

2. Same--Upon remand of cause t o  Industrial Commission the  Com- 
mission acquires jurisdiction f o r  all purposes. 

Where a proceeding is remanded to the Industrial Ccmmission by the 
Superior Court for a specific purpose in accordance with a decision of the 
Supreme Court upon a former appeal, the Superior Court surrenders juris- 
diction and the Industrial Commission acquires jurisdiction for all pur- 
poses, and the Commission has the power, notwithstanding that the 
remand of the cause was for a specific purpose, to order a rehearing for 
newly discovered evidence in accordance with its rules and regulations. 

,IP~~ESL by defendants Montague Bros. f r o m  Burfihill ,  J., a t  -1ugust 
Term,  1934, of WAYKE. Reversed. 

This  i s  a proceeding f o r  compensation under  the  p r o ~ i s i o n s  of t h e  
S o r t h  Carol ina Workmen's Compensation Act. 

T h e  proceeding was begun before t h e  K o r t h  Carol ina Indus t r ia l  Com- 
mission on 20 N a y ,  1931, by  J o e  Butts ,  a n  chmployee of hfontague Bros., 
fo r  compensation f o r  a n  i n j u r y  by accident which arose out of and  i n  the  
course of h i s  employment on 29 J a n u a r y ,  1929. 

T h e  proceeding was first heard  by  Commissioner Dorsett,  a t  Golds- 
boro, K. C., on 23 J u n e ,  1931. O n  the  facts  found  by him, Commis- 
sioner Dorset t  denied compensation, a n d  J o e  Butts,  the  employee, ap- 
pealed t o  t h e  f u l l  Commission. 

T h e  proceeding was heard  on th i s  appeal  by  the  fu l l  Commission a t  
Raleigh, S. C., on  22 September, 1931. T h e  fu l l  Cominission set aside 
the finding of fac t  made  by Commissioner Dorsett,  on which he had  
denied compensation, and  on i t s  finding of fact,  made  i n  lieu thereof, 
awarded compensation. T h i s  award  was made  on 6 October, 1931. 
Both  Montague Bros., the  employer, and Publ ic  Indemni ty  Company, 
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t l ~ c  iilsurance carrier, appealed from this award to the Superior Court 
of Wayne County. 

-1fter the proceeding was docketed in the Superior Court on said 
appeal, and nhile it was pending in  said court, it  n a s  ascertained that 
Joe Butts had died oil 21 September, 1931, a i d  was tlicrefore dead a t  the 
timc the ana rd  n a s  made by the Industrial Comnlission on 6 October, 
1931. II is  vitlow, Lucy Butts, was duly appointed as administratrix of 
Joe  Butts, deceased, and as s w h  was made a party to the procet~ling 011 

2.3 July,  193%. 
r > I h e  proceeding n a s  heard a t  Sovember Term, 1032, of the Superior 

Court of Wayne County, by Judge Grady, ~ l i o  rmtlered a judgnlent at 
said term dismissing the proceetling. From this judgn~ent, Lucy Butts, 
adrriinistratrix, appealed to tlie Suprerile Court. At tlie hearing of this 
appeal the judgment dismissing the proctwli~ig n a s  reversed. The pro- 
cwxliiig n a s  renlandeil by the Supreme Court to the Superior Court of 
TVape County, "with dlrcetloii that the Illdustrial Conlmlsslon proceed, 
after notice to  the parties, to hear elidence and find therefrom n h o  are 
the next of kin of Joe  Butts, deceased, depe~ldeiit upon him for support 
a t  his death." See 20-1 N. C., 389, 168 S. E., 21.3. 

At June  Term, 1933, of the Superior Court of Wayne County, Judge 
Frizzelle ordered that the proceeding "be renianded to the S o r t h  Caro- 
lina h d u s t r i a l  Commissiori n i t h  direction to  said Commission, after 
i ~ o t ~ c e ,  to find who are the next of k ~ n  of Joe Butts, deceased, dependent 
upon him for support a t  his death, to make said next of kin parties to 
tliis proccetlii~g, and to tra~isnli t  this proceeding back to tliis court for 
further proceedings in accordance with the opinion of the Supreme 
Court ill this case." 

Pursuant to said order, the Industrial Comrilission heard the proceed- 
ing and f o u ~ d  that Lucy Butts, widow of Joe Butts, v a s  his next of kin, 
dependent upon him for support :it his death. Lucy Butts, as widow, 
next of k111, and dependent of Joe  Butts, deceased, was made a party to 
the proceeding by the Industrial Commission. 

While the proceeding was pending before the Industrial  Commission, 
pursuant to the order of Judge Frizzelle, Montague Bros., the employer, 
inovecl for a rehearing of the proceeding on the ground that  since the 
award n a s  made on 6 October, 1931, new evidence had been discovered 
by the said employer, which mas pertinent to the question involved in  the 
proceeding, and which, if heard by the Commission, would result in an  
award that  the plaintiff is not entitled to compensation in  this proceed- 
ing. This motion was allowed by the Industrial Commission, and the 
plaintiff Lucy Butts, widow, next of kin, and dependent of Joe Butts, 
deceased, appealed to the Superior Court. 
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At the hearing of this appeal the order of the Industrial  Commission 
for a rehearing on the ground of newly discovered evidence was reversed, 
and the award made by the Industrial  Commission on 6 October, 1931, 
was affirmed. The defendant Montague Bros. appealed to the Supreme 
Court. 

K e n n e t h  C .  Royal7 and Robert A. H o v i s  for plainf i f fs .  
Lanyston,  A l l e n  & T a y l o r  and Scot t  B. Berkeley for defenclanfs. 

COXNOR, J .  There is no provision in  the North Carolina Workmen's 
Compcusation Act for a rehearing of a proceeding i n  which the Kor th  
Carolina Industrial  Commission has made an  award in accordance with 
the provisions of the act, on the ground of newly discovered evidence. 
I t  is provided in the act, however, that  the Industrial  Commission, on its 
own motion, or  on the application of a party to the proceeding, may 
review an  award made by the Commission, on the ground of a change of 
conditions since the award was made. Upon such reviev, the Commis- 
sion may vacate and set aside an  award previously made by it, oy may 
dinlinisli or increase the amount of compensation awarded, within the 
limits provided in the act. N. C. Code of 1931, see. 8081 (bbb). The  
Commission also has tlie power to make rules not inconsistent with the 
act, for carrying out its provisions. K. C. Code of :.931, sec. 8081 
( j j j ) .  A11 the prorisions of tlie act show that it was the purpose of the 
General ,lsscmbly that  the Industrial  Conirnission should h a r e  a con- 
tinuing jurisdiction of all proceedings begun before the Commission for 
cornpc~~sation in accordance n i t h  its terms. Tlie Superior Court has 
jurisdiction only whrn a party to a proceeding has appealed to said court 
on matters of lam involved therein. Findings of fact made by the 
Comniission arc  conclusive and when supported by evidmcc, cannot be 
reT iewcd by tlie Superior Court. We think it clear that  the Commission 
lins tlw power, in a proper case, and in accordance with its rules and 
regulations, to grant a rehearing of a proceeding pending before it, and 
i n  n1lic1li it has made an award, on the ground of newly discovered evi- 
dence. See B ~ j r d  v. L u m b e r  C'o., 207 N. C., 253, 176 2;. E., 572, and 
Ruth v.  Carolina Cleaners, Inc., 206 N.  C., 540, 174 S. E:., 445. 

Pursuant to the order of Judge Frizzelle, at J u n e  Term, 1933, of the 
Supcrior Court of Wayne County, this proceeding was pending bcfore 
the S o r t h  Carolina Industrial  Commission a t  the time the order for a 
rehearing on tlie ground of newly discovered evidence was made by tlie 
Commission. Tlie order of Judge Frizzelle was in  compliance with the 
order of this Court on the former appeal. When the proceeding was 
remnnded from the Superior Court, where i t  mas pending on appeal, to 
the Industrial Commission, although for a specific purpose, as stated in 
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the order, the  Super ior  Court  surrendered i ts  jurisdiction, a n d  t h e  I n d u s -  
t r ia l  Comrnission acquired jurisdiction f o r  a l l  purposes. See Finlayson 
v. Kirby, 127  N. C., 222, 37 S. E., 223. 

There  was e r ror  i n  the judgment reversing the  order  of t h e  Indus t r ia l  
Commission f o r  a rehearing of t h e  proceeding on  t h e  ground of newly 
discovered evidence, and  i n  affirming t h e  award  made by the Commis- 
sion on 6 October, 1931. T h e  appeal  f r o m  t h e  order of the Comrnission 
to the Superior  Court  should have  been dismissed. T h e  judgment is  

Reversed. 

MRS. ELLA SAUNDERS, Wmow os E. IfT. SAUNDERS, DECEASED, CLAIMANT, 
v. I .  M. ALLEX, SHERIFF, BOARD O F  COMMISSIONERS O F  CLEVE- 
LAND COUNTY, AND TRAVELERS INSURAXCE COMPANY, DEFESD- 
ASTS. 

(Filed 1 May, 1035.) 

1. Mastcr and Servant F b - Evidence held to support finding tha t  
deput r  was not  acting in scopc of emplojment  by sheriff at t ime of 
injuiy. 

The denial of liability of a sheriff for the death of his deputy is atfirmed 
upon facts tending to show that a t  the time of the deputy's fatal injury 
by a person nhom lie had arrested for drunkenness the deputy n a s  acting 
upon his o n n  responsibility and contrary to the instructions of the sheriff. 

2. Mnstcr and Sermmt F a- 
From the facts appearing of record in this case, a deputy sheriff i s  held 

not an employee of the coullty nithin the meaning of the Compensation 
Act, N. C. Code, SOSl ( i ) ,  ( a ) ,  ( b ) ,  ( c ) ,  and was not covered by the 
county's policy of compensation insurance. 

3. Master and  Servant F i- 
The findings of fact of the Industrial Commission are conclusive on 

appeal, unless there is not sufficient evidence to support them. 

,\PPEAL f rom IIarding, J., by claimant  and  defendants Eoard  of Com- 
niissio~lers of Clerelanil Countp and  T r a w l e r s  Insnrance  C'ompany, 
S u m m e r  Term,  1934, of CLEVELANI). Affirmed as to  I. hf. Allen, sheriff.  
Rewrsed  a s  to  Clweland  County  and  Travelers  Insurance  Company. 

T h i s  was a claim filed by E l l a  Saundcrs, widow of E. W. Sounders, 
with the Indus t r ia l  Comn~ission of N o r t h  Carol ina fo r  h n c f i t  on ac- 
rount  of the death of her  husband, E. W. Saunders. O n  31 Decembrr, 
1832, Uuren Dedmon and  E. TIr. Saunders, both of whom were deputy 
sheriffs, arrested, without a war ran t ,  t ~ o  drunks within the  business 
section of the  ci ty  of Shelby. They  placed said prisoners i n  a c a r  and  
carried them to the  county jail. W h i l e  i n  the jail yard,  one of the  
prisoners drew a gun,  which he had concealed about his person, and  
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fired at Deputy Saunders. A gun battle ensued betwe4.n the prisoner 
and Deputy Saunders, as a result of which both of them died within a 
few hours on account of gunshot wounds received. 

The case was heard by J. Dewey Dorsett, Commissioner, at Shelby, 
X. C., on 15 June, 1933, who rendered an opinion denying an  award and 
holding that the defendants were not liable, from which decision the 
claimant appealed to the full Commission. Thereafter, the full  Com- 
mission rendered an opinion deciding in favor of the claimant and 
granting an award against the Board of C~ommissione:~~ of Cleveland 
County and the Travelers Insurance Company, but holding the sheriff 
not liable. Both parties appealed from this decision to the Superior 
Court of Cle~eland County, and judgment was thereafter rendered by 
Judge Harding upon the record sustaining the award made by the Indus- 
trial Commission. From this award the Board of Cc~mmissioners of 
Clewland County and the Travelers Insurance Company appealed, and 
the claimant appealed from that  portion of the judgment which failed to. 
include the sheriff in the award. 

John P. Xu11 for claimant, widow of E. TV. Saunders. 
Pcyton XcSwain for Cleveland County. 
Henry B. Edwards for I .  111. Allen, sheriff'. 
IZyburn d Hoey for Travelers Insurance Company. 

CLARI~SOX, J. N. C. Code, 1931 (Michie), see. 8081 ( i ) ,  definition 
( f ) ,  is as follows: " ' In jury  and personal injury' shall mean only 
injury by accident arising out of and in the course of the employment, 
and shall not include a disease in  any form, except where i t  results 
naturally and unavoidably from the accident." 

E7irsf: The claimant, Ella Saunders, widow of E, W. Saunders, 
deputy sheriff, appeals from the portion of the judgment which fails to 
include the sheriff in the award. From all the facts appearing in the 
record, we see no error in the judgment. The deputy sheriff, Saunders, 
mas ac,ting on his own responsibility and contrary to the instructions of 
the sheriff. Hanie v. Penland, 194 N .  C., 234; Starlin!g v. Morris, 202 
N. C., 564. 

Second: From all the facts appearing in the record, we do not think 
E. W. Saunders, deputy sheriff, was an  employee of Cleveland County 
as the term "employee" is used in the Workmen's Compensation Act. 
K. C. Code, 1931 (Michie), see. 8081 ( i ) ,  ( a ) ,  (b),  (c). 

There is no sufficient evidence to base the finding of fact that E. W. 
Saunders was an  employee of Cleveland County, nor do we think that 
there are any provisions in the liability polici of the Travelers Insur-  
ance Company that made it liable to indemnify Cleveland County, under 
the facts on this record. 
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T h e  killing of Saunders, i n  a n  honest effort to  enforce the Ian. 
on his  par t ,  was deplorable a n d  u n f o r t u n a t ~ ,  but,  on the ent i re  record, 
Tve find n o  sufficient evidence to  lioltl Clerelarid County or  the  Trare lc rs  
Insurance  Company liable. 

T h e  facts  found by the  ful l  Cornmissiorl a rc  binding on this Court ,  
unless t h e  evidence is irisuffici~rit to support  the  findings. flmzfh z.. 
l i a u s e r  d? CO., 206 IT. C., 562 (563) .  F r o m  a careful  perusal of tlic 
record and  examiriation of tlie briefs of the litigants, we cannot hold tha t  
the facts  were sufficient to  support  the  findings of tllc ful l  Commission, 
whicli were confirmed by the  court below. T h e  seems to be a caslrs 
omissus whicli this  Court  cannot supply. 

I n  the judgment as  to  I. M. Allen, sheriff, i t  is 
Affirmed. 

I n  the judgment as  to Cleveland County and  the  Travelers Insurance 
Company i t  is  

Reversed. 

UNION NATIOSAL BANK, LEKOIR FEED STORE, A. J. BRADSHAW, 
BERNHARDT-SEAGLE COhIPANT, A K D  JlARIi SQUIRES, IX REHALF 
OF TIIEMSEL~ES A ~ D  ALL OTHER CREDITORS OF THE ESTATE OF J. R. HAGA- 
MAN, DECEASED, v. C. S. HAGA&IAN, ADMIXISTRATOR OF J. K. HABAhLiN, 
JULIA F. HAGAMAS, ~ V I D O W ,  C. S. HAGAhIAN, A X D  OTHERS, HEIRS AT 

IAAW OF J. R. HAGAhlAx, DECEISED. 

(Filed 1 May, 1936.) 

1. Judgments  K f-Motion for  order  t o  show cause why judgment should 
not bc set  aside should be in mriting a n d  supported by affidavit. 

A motion for an orcler requiring adverse parties to  show cause why 
the judgment rendered in the cause should not be set aside should be in 
writing and should be supported by an affidavit stating the grounds of 
the motion, but failure to file the written'motion and affidavit is not suffi- 
cient grounds for dismissal of the motion as  a matter of right, since upon 
the hearing the court granting the motion to show cause may require 
movants to then file the necessary papers arid allow respondents time to 
answer if they so request. 

2. Judgments  G &Court may not  enter  order  substantially affecting 
rights of parties outside thc  county evccpt by consent. 

The judge of the Superior Court granted a motion requiring the adverse 
parties to show cause why the judgment entered in the cause should not 
be set aside, and heard the motion and entered an order modifying the 
judgment, over respondents' objection, outside the county in which the 
action was pending. Held:  The court had no authority to hear the 
motion or make the order substantially affecting the rights of the parties 
outside the county in which the action was pending. 
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APPEAL by plaintiffs Union National Bank and Mark Squires from 
l iard ing ,  J., at  Chambers in the city of Charlotte, K. C ,  on 31 Decem- 
ber, 1934. Error.  

This is a proceeding, begun before the clerk of the Superior Court of 
Caldmell County, on 24 June,  1933, for the final settlement of the estate 
of J. R. Hagaman, deceased. The plaintiffs are creditors, and the de- 
fendants are the administrator, widow, and heirs a t  law of the deceased. 

The proceeding was heard a t  December Term, 1934, of the Superior 
Court of Caldwell County, Harding, Judge presiding, on the report of 
the commissioner who had theretofore been appointed by the court and 
authorized to sell certain lands belonging to the estate of ,I. R .  Hagaman, 
deceased. At this hearing a judgment mas rendered confirming the sale 
of the said lands made by the commissioner, and ordering the commis- 
sioner to apply the proceeds of said sale to the payment of the costs and 
expenses incurred by him in making the sale, and to the payment, pro 
rata, of the claims of certain creditors of the estate of J-. R. Hagaman. 
This judgment was signed by the judge presiding, on 6 Ilecember, 1934, 
in  open court. 

After the adjournment of the December Term, 1934, of the Superior 
Court of Caldwell County, on the application of the defendants, or of 
some of them, a n  order was signed by Judge Harding, at  Morganton, 
in Burke County, on 19 December, 1934, and served on lhe attorneys of 
record of the plaintiffs, commanding the plaintiffs to appear before 
Judge Harding a t  the courthouse in the city of Charlotte, in Mecklen- 
burg County, on 31 December, 1934, a t  3 o'clock p.m., and then and 
there show cause, if any they had, why the judgment entered in this 
proceeding at  December Term, 1934, of the Superior Court of Caldwcll 
County should not be set aside or modified. 

I n  accordance with said order, the plaintiffs, as respondents, by thcir 
attorneys of record, entered a special appearance before ?Judge Harding, 
at  the time and place named in  said order, and moved that all pro- 
ceedings under said order be dismissed for that (1 )  the order to sho~v 
cause was not supported by a motion in writing, or by affidavits stating 
the grounds for the motion of the defendants, and ( 2 )  for that Judge 
Harding was without power to make an order in the proceeding then 
pending in the Superior Court of Caldwell County, at  Charlotte, in 
Mecklenburg County. The motion was denied, and the respondents 
excepted to the denial of their motion. 

Judge Harding thereupon considered affidavits filed by respondents 
and, on the facts found by him, ordered that the judgment rendered in 
this proceeding a t  December Term, 1934, of the Superior Court of Cald- 
well County be and the same was modified as appears in said order, 
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vhich n n s  signed by him at his Charnhcrs in the city of Charlotte. The 
plaintiffs T-nion NatioliaI Bank and Mark Squires excepted to said order 
and appealed to the Supren~c  Court. 

3Iar71 Squires and J .  T .  Pri tchef t  for plainfifls.  
S e l l  land d Townsen~7 for d ~ f e n d a n f  S.  

Cosxox, J .  The motioil of tlic tlcfendants for an ordcr requiring the 
plaintiff.. to show cause nl17 the juclglnent renclcred in this proceeding a t  
the December Term, 1034, of tlie Superior Court of Cal t l~wl l  C'oullty 
shoul(1 not lw yet aqitlc or modified, iliould h a l e  been in ~ ~ r i t i l i g ,  ant1 
sl~ould h a l e  been supportccl by an  :iffidnvit, stating tlie gro~lntlq of the 
motion. The  plaintiff< noulcl thus have been apprised befor? the licar- 
ing of the grounds of tlie motion. The failure of tho defendantq, hen- 
evcr, to  put tlieir motion in writing or to file an  affidavit stating the 
grounds of their motion, a t  thc time the motion v a s  made before Jutlgt. 
I-iardiiig a t  Illorganton, was not sufficient to entitle the plaintiffs to the 
dismi7c.al of tlie motion of the defendants as a matter of right. I f  tllc 
plaintiffs had requested Judge IIarding at the hearing to require thc 
defendants t o  reduce their motion to xri t ing,  or to file an affida~it  stat- 
ing the grounds of tlieir niotion, lle noultl tloubtl~ss hare  so ordered, 
and allonetl plaintiffc. time to ansner, if they had c;o rrquestcd. Thcrc 
n a s  no error in the refusal of Jntlqc Harding to dismiss the motion of 
the ilcfenda~lts on tlie grourid that qame was not ill writing or supported 

an affirlar it. 
Judqe Harding. lionever, was nithout authority to hear the motion, 

or to n1:ike the ordcr from nhich the plaintiffs h a r e  appealed, a t  his 
Cl~anihtrs  in tlie city of Charlotte. 

I n  Bisctnar a. Suttlcm!/re, 193 X. C., 711, 3 39 S. E., 1, it is said:  
" I t  is the uniform holtling in this jurisdiction that ,  except by consent, 
or unless nuthorizetl by statute, a J'udgc of the Superior Court, cren in 
his o n ~ i  district, has no authority to lirar a rause or to make an ordw 
whst:rntially affecting the rights of the ~,art ies,  outside thc county in 
nliich the action is pending." See cases cited. 

I f  thc facts nit11 respect to tlie signing of the judgment at tlle Decem- 
ber Term, 1934, of the Superior Court of Caldwell County are as the 
defendants contend, they are not ni thout a remedy. Sce C. S., 600. 
The order signed by Judge Harding a t  his Chambers in tlie city of 
Charlotte must be set aside and ~acater l ,  for the reason that said order 
~ i a s  signed outside Caldnell County, and affects substantial rights of the 
plaintiffs i n  this proceeding, which is pending in  the Superior Court of 
said county. 

Error.  
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STATE v. HARRY YATES. 

(Filed 1 May, 1038.) 

Automobiles P b-Evidence held insufficient t o  be submitted t o  jury in  
this  p~osecu t ion  of owner of ca r  having smoke screen attachment. 

Evidence tending to show that  defendant was the owner of an automo- 
bile, and had been seen in same prior to its capture, and thnt when the 
automobile \vas subsequently captured i t  was being dr iwn by others and 
had attached thereto a mechanical device for the emission of excessive 
smoke or gas, is held insufficient to resist defendant's motion a s  of nollsuit 
under C. S., 4M3, in a prosecution under K. C. Code, 4306 ( b ) .  

I b ~ ~ ~ i ~  by  defendant f r o m  Sink, J., a t  J a n u a r y  'Term, 1035, of 
IREDELL. Reversed. 

T h e  defendant H a r r y  Yates  was t r ied and  convicted upon  a bill of 
indictment charging h i m  aud  tmo others with violating (3. S., 4306 ( b ) ,  
~ r h i c h  provides tha t  "it shall be u n l n ~ f u l  for a n y  per:on . . . to  
d r i ~ c ,  operate, equip, o r  be i n  possession of a n y  automobile . . . 
contaiuing, o r  i n  a n y  nianner  provided with, a mechanical inachine or  
devise designed, used, or capable of being used, fo r  t h e  purpose of dis- 
charging, creating, o r  causing, i n  a n y  manlier, to  be discharged, o r  
emitted either f r o m  itself or f r o m  the  automobile . . . to  ~vhicl i  i t  
is  :lttaelietl, a n y  unusual  amount  of smoke, gas, or o t h t r  substance not 
necessary to t h e  actual  propulsion, care, a n d  keep of said vehicle, . . . >, 

Froui  judgnmi t  pronouilced upon  the  wrd ic t ,  the  ciefendant Yates  
appealed, assigning error .  

I T ' .  Vulzcc l l o ~ r m d  for d ~ ~ f e n d a u f ,  appe l lan t .  
i l f f o r n e y G e n e r a 2  Seawe l l  a n d  i l s s i s f a n t  Attorney-Gerleral d i k e n  for 

f h e  S t a t e .  

S C I ~ E X C I ~ ,  J. W h e n  the  S t a t e  had  introduced i t s  evidence and  rested 
i ts  case, t h e  appellant moved to dismiss the action and  :or judgment of 
nonsuit. C. S., 4643. T h i s  motion was denied, ant1 the  appellant 
excepted. T h e  appel lant  introduced no evidence, a n d  m x l e  the basis f o r  
a n  exceptive assignme~lt  of error  the denial of the court to  g ran t  his  
motion f o r  judgment of nonsuit.  

,111 exanliliation of the evidence i n  this  case forces u s  to  the  conclusion 
that  the  motion for  a judgment a s  of nonsuit should h a w  been sustained. 
T h e  evidence most fa rorab le  t o  t h e  S t a t e  tends only to establish t h a t  
the defendant  was t h e  owner of the  automobile to  ~ v h i z h  was attached 
a t  the t ime of i t s  capture such a mechanical device as  is prohibited by 
the  statute, and  t h a t  the defendant Tvas seen i n  said autcmobile i n  Char -  
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lotte, h lcck le i~hurg  County, nl icre  Ire rPsided, some t ime a f te r  I J a n u a r y ,  
1935, and before 10  J a n u a r y .  1935. T h e  capture of tlie autolllohile took 
place on 19  Ja i lnary ,  1035. near  States\ i l l r ,  i n  Iredel l  County. T l i e r ~  
i, 110 evidellcr t e n d i q  to show tlint t h e  defentlaiit Tvas ill t h e  antornobilc 
:it the t ime it  n.as c a p t u r c ~ l ,  or t3\1~11 that  the dcfriitlant x 7 n r  ill I rct l r l l  
Comity a t  tha t  time. Thcre  is no critlcnce tciiding t o  slion tha t  the  
defr1d:rnt h a d  a n v  connc~+ion n i t l i  the  occulm~lts  of tlie autoniobilc a t  
the t ime i t  V R S  capt l~ret l ,  or a t  a n y  other t h e ,  or t h a t  the  dcfcwlaiit 
ever linen- said occupt~nt*,  o r  hat1 ally int imation of t h e  ~rl icreabouts  of 
tllc autori~obilr a t  t l ir  timi. of it. capture. There  is no e\idence tha t  the 
prohibited d e ~ i c c  n as attached to the automobile a t  t l lr  t ime the  defelld- 
ant  n n s  secn tllercin i n  Sleckl(whurc C'ountv. E w n  if i t  he coi~cc~let l  
that  tlic miderlce n a s  slifficitnt to citxhli-11 the tlefelldant's o ~ r n e r s l ~ i p  
of tllc autoriiobile to  nllicli tllr ~)roliibitetl  ctcxice n as attached, and  his  
oile-time occnpaiicy rllereof ill Necklcliburg County pr ior  to  i ts  capture,  
sucli e~-iclencc was not sufficient to bc submitted to  t h e  j u r ~  upon the 
i>srrrl of the dcfcildant's gui l t  of e i ther  actual ly dr ir ing,  operating, 
cquil)ping, o r  beillg i n  poisession of a n  automobile equipped v i t h  the  
prohibited derice, or of a iding arid abet t ing tlierein. 

T h e  judgment of the Superior  Cour t  is 
Rcwrsed .  

STATE r. E. T. LAGERHOIX.  

(Filed 1 May,  1935.) 

Homicide G d-Where defendant contends that clccensed killed herself, 
testimonr of declarations of suicidal intent  by deceased is coni- 
pctrnt.  

I11 a prosecution f o r  homicide in nhich defendant contends and intro- 
duces evidence that deceased Billed herself, testimony of declarations by 
dccenccd that she w:iu going to kill helself is comgrtent ns tendinu to 
s l ~ o ~  the cundition of the mind of the deceased, and therefore the proha- 
bility of her having committed suicide. 

APPEAL by the  deferltlarit f r o m  P l ~ s s ,  J., a t  October Tcrnl,  1034, of 
MFCI~LENRTRG. sew trial.  

Cr imina l  prosecution, t r ied upoil a n  indictment charging t h e  defend- 
a n t  with a capi tal  felony, to  wit,  m u r d e r  i n  the first degree. 

T h e  j u r y  returned a v x d i c t  of gui l ty  of nlurder  i n  the second degree, 
and  f r o m  judgment pronounced thereon the defendant appealed, assign- 
ing errors. 



196 IK' THE S U P R E M E  COURT. [208 

A. 8.  Tarlton and J. D. XcCall  for  defendant. 
Afforney-General Seaz~e71 and Assistant Attorney-General Aiken for  

t he  Sfafe. 

SCHESCK, J. Tlie State charges, and on the trial offered evidence 
tending to show, that  Minnie Lagerholm, on 31 Julx ,  1934, received 
wounds and swalloned poison in the house in which she and the clefend- 
ant, lier husband, were living on Xor th  D a ~ i d s o n  Strect in the city of 
Charlotte, from which she died tlie night follo~ving in a liospital in said 
city. The circumstances were suc'li as to lead the authcrities to believe, 
and the jury to find, that tlic deceased came to her death as the result 
of blows or poison, or both, inflicted or adrninistered by the defendant. 
Thc defc~idant,  on tlie other hand, contended, and offered evidence tend- 
iiig to shorn, that  the deceased caused lier own death by wounds self- 
inflicted, or poison intentionally taken, or both. Much of the evidence, 
pro a i d  con, was circumstantial in cliaracter. 

-1s tending to support the defendant's theory of suicide, he offered to 
show, but was not allowed to do so, that  the deceased, who was pregnant 
and addicted to strong drink, had on a number of occasions threatened 
to kill herself, and recently, when on a drunken debauch, "at eleven 
o'clock ( a t  night) she (deceased) was still going on, shaking her fists in 
his  (defendant's) face and saying, 'I am going to die, I am going to 
kill myself, but, old boy, you will hang for it, and i t  will all be laid 
011 you.' " 

We presume that  the declarations of the deceased were held to be im- 
pertinent and irrelevant on the trial of the defendant i'or murder, and 
possibly violative of tlie rule against hearsay, and fcr  these reasons 
excluded. Tlie exclusion of these declarations is made the bases for a 
number of exceptive assignments of error. Practically the same ques- 
tions as are here presented were presented in  Sta te  v. P ~ y t l e ,  191 N. C., 
698, and this Court held that  when the "case is  one of homicide cersus 
suicide" a declaration of suicidal intent by the deceased was competent, 
since i t  "goes to  a denial of the corpus delicti," and tends to show the 
condition of the mind of the deceased, and therefore the probability of 
her having conm~itted suicide. We are  therefore constrained to hold - 
that his Honor erred in excluding the testimony offered, and that  a new 
trial must be awarded. 

Kew trial. 
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STATE v. FRED McDADE. 

(Filed 1 May, 1935.) 

1. Seduction A a- 
The essential elements of seduction a re  the innocence and virtue of the 

prosecutris, the promise of marriage, and intercourse induced by such 
promise. C. S., 4339. 

2. Seduction B d- 
The unsupported testimony of the prosecutrix is insufficient for a con- 

viction of seduction. 
3. Same--Nonsuit held proper i n  this case fo r  want  of supporting testi- 

mony tha t  defendant promised t o  mar ry  prosecutrix. 
Testimony that  prosecutrix told her mother and father that  she and 

defendant were to be married, without supporting testimony that defend- 
an t  ever told anyone or admitted to anxone that he was engaged to Ilrose- 
cutris,  or that  he intended to marry her, is insufficient to resist defend- 
ant 's motion a s  of nonsuit in a prosecution for seduction. 

CRIMINAL ACTIOTS, before IIarding, J., a t  Kouember Term, 1934, of 
CALDWELL. 

Tllc defendant was indicted f o r  the  seduction of Kather ine  Anderson 
and  sentenced to the State's Pr i son  f o r  a t e rm of two years. 

F r o m  judgment so pronounced he  appealed. 

Attorney-General Seawell and Assistant Attorneys-General Aiken and 
B m t o n  for the State. 

Hunter X a r f i n  and Xru~land d Townsend for defendant. 

BROGDEN, J. C. S., 4339, as construed i n  m a n y  decisions, requires 
the S t a t e  t o  satisfy t h e  ju ry  beyond a reasonable doubt of the  existence 
and  t r u t h  of three elements, t o  w i t :  ( 1 )  T h e  innocence and  vir tue of 
the prosecutrix; ( 2 )  the promise of mar r iage ;  and  ( 3 )  intercourse in- 
duced by  such promise. 

Moreorer, the l a w  fur ther  provides tha t  the  "unsupported testimony 
of the woman shall not be sufficient to convict." State v. Xoody, 172 
N. C., 967, 90 S. E., 900; State v. Crook, 189 N. C., 545, 127  S. E., 579;  
State v. Shatley, 201 N .  C., 83. 

M u c h  conflicting evidence was introduced a t  the  trial,  but  i t  mould 
serve no useful purpose t o  embalm al l  the sordid testimony for  f u t u r e  
generations. 

T h e  evidence discloses t h a t  the  scene moved swiftly. T h e  prosecutrix 
met the defendant "a week before Christmas, 1933." T h e  next time 
she  saw h i m  was F r i d a y  n igh t  before Christmas, 1933. T h e  next t ime 
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she saw him was Sunday night, 01 December, 1933. l'rosecutrix and 
the defendant were not alone a t  any time during the aforesaid visits. 
The prosecutrix further testified that  the defrndant came to see her every 
Saturday and Sunday night after that  time until 24 February, 1934, 
xvlien, according to her contention, she first discovered that  he was a 
married man with three children. The  seduction took place, according 
to the testimony of prosecutris, "about the last of Jaiiuary, 1934, in 
Fred's car a t  my home"; that  is to say, the defendant had not been alone 
with the prosecutris more than six or eight times before the seduction 
took place. Moreover, the seduction took place in less than four weeks 
from the first time the parties were alone together. Manifestly, this 
was fast work. 

There was no evidence that  the defendant had ever written the prose- 
cutrix a line, taken her to church, or to any other public place, or to 
visit a friend or ilcighbor. The prosecutrix testified that  she yielded 
to the tlcfendant because of the promise of marriage and for no other 
reason. There was testimony that  she ma3 a gir l  of good character, 
and that she had told her mother and father that  she and defendant vere  
to be married, and that  in company with them she had purchased certain 
dresses for the marriage, although no definite date had keen set. 

There was no evidence that  the defendant had e w r  told anyone or 
admitted to anyone that  he was engaged to the prosecu rix, or that he 
intended to marry  her. 

Consequently, the Court is  of the opinion that there was no "support- 
ing testimony" of the promise of marriage as contemplated by the stat- 
ute, and the motion for nonsuit sliould therefore havc: been allowed. 
S t a t e  1.. X o o d y ,  supra. 

Revwsed. 

W. W. RIDIRIER, ADMINISTRATOR, T. SOUTHERN RRBILFT'AY 
COhIPANY ET AL. 

(Filed 1 May, 1935.) 

Railroads D b 
Evidence that defendant's train approached a grade crossing a t  a high 

rate of speed, in violation of city ordinance, and that it gave no signal or 
warning of its approach, is sufkient to establish negligeme of defendant. 

Same-Eridmce held to eshblish contributory negligence of intestate 
barring recovery for accident a t  crossing as matter of law. 

Evidence that plaintiff's intestate ran or walked upon defendant's track 
at a grade crossing during the daytime, that she wore the top part of 
her coat around her head as protection from the drizzling rain, and that 
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her attention was distracted by traffic on the highlvay, and that she n a s  
struck and killed on the crossing by defendant's train xlrproaching along 
its straight, unobstructed track, establishes contributory negligence on thc 
part of intestate barring recovcry a s  a matter of la\\ ,  although the evi- 
dence establishes the negligence of defendant in the operation of the train. 

3. Same: Segligence B b- 
Where the rridence establishes contributory nccligence barring recovery 

as  a matter of law, the doctrine of the last clear c-hance does not apply. 

A l ~ ~ ~ , q ~  by  plaintiff f r o m  SinX., J., a t  December Special Term,  1034, 
of MEC~~LEXBTRO. 

Civil action t o  recover damages f o r  death of plaintiff's intestatc, 
alleged t o  l iarc  heen caused by the n r o n g f u l  act, neglect, o r  d ( ~ f a l ~ l t  of 
tlie defeiidant. 

Plaintiff 's illtestate, a gir l  seventeen 7eal.s of age, n a s  fatal ly  illjured 
on the  afternoon of 3 I>ecrnibcr, 1933. n h c n  strucli 1). defendant's t rain 
a t  B r n ~ r l r y  Street  crosqiiiq i n  tlir. t o n n  of 3loorcsrille,  N. C. K o r t h  of 
the crossillg, tlic t rack is s t raight  fo r  a consitlerable distance, nr,arly :r 
milc. I t  n a s  m i s t -  or tlrizzliiig ra in .  Plaintiff 's intestatr,  oil foot,  
approaclicd tlic c r o i i i ~ l g  fro111 the  11 v t .  Slie had  on a cloak, tlie top p a r t  
of it  being held over her liead as  a protect io~i  f r o m  t h e  rain.  "T17itliout 
heing propcrly u t t e n t i ~ e  t o  1 1 1 ~  safety, tlue to mltl on account of her  
attcwtion beiilg centrretl and directed to the traffic on and  upon the saitl 
high\vay," as  allegtd 111 tli? colnplaint, plnintlff's intostatc n alkect or r a n  
upon the  tracks, ill f ront  of the a p l r o n c h i ~ ~ g  train,  and v a s  killed. I t  i.; 
i n  cviclcncr t h a t  tlic t ra in  n as  running  a t  n liigll ra te  of ipeed, i n  viola- 
tion of city ordillailre, a i ~ d  t h a t  i t  g a r e  no signal or warn ing  of i ts  
approacli. Tlierc n a s  no slacliel~illg of its ~ p c e t l  pr ior  to t h e  ill jury. 

F r o m  a juclgnicnt of n o m u i t  cwtcred a t  tllc close of a l l  the evidence, 
plaiiitiff appeals, a s ~ i g n i n g  error .  

S f c u a r t  & n o b b i f f ,  I I i r a m  P. TT7hi fuo~e,  and  -11. I<. I la r r t l l  for 
p la in  f ift. 

J o h n  J l .  Rob inson  for  t l c f o t d a n f s .  

STACY, C. J. This  is  anotlier crossing ttccident. T h e  negligence of 
the  dcfenrlant m a y  be col~sidercd as  e~tu1,lished by the c~ idellcc. J o l i w  
son. c. R. R., 205 N. C., 127, 170 S. E., 120. 

T h e  action TT'ilS d i s n i i s ~ ~ c l  as  i11 case of nonquit on account of tlie cow 
tributary negllgcnce of p1:rliitiff's illtestate. Z'oung r .  IZ. I f . ,  203 
S. C'., S O ,  172  S. E. ,  1 7 7 ;  Ya1.t 1 ) .  II. R., 203 1\-. C., 31, 1 6 1  S. E. ,  710;  

c. n. R., 200 s. c., x. 1 s  s .  E.. s o o ;  E I I ~ L  ?.. X. I Z ,  112 N. c., 
383, 17  S. E., 79. I t  v a s  said in Dal id son  1 . .  IZ. R., 1 7 1  S. C., 634, 
,48 S. E. ,  759, tha t  '(Wheli R pede i t r i a~ l ,  111 the  d a y f l m c ,  steps upon a 
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railroad track, the view of which is unobstructed, and is injured thereby, 
and has not looked or listened, his own negligence is the proximate cause 
of the injury, and such negligence will preclude his recort.ry." See, also, 
P o p  z t .  R. R., 195 N, C., 67, 141 S. E., 350, and cases there cited. 

Nor is plaintiff's case saretl by the doctrine of the last clear chance. 
This  doctrine docs not apply ~ v h e n  the coiitributory lwgligence of the 
party injured or complainiilg, as a matter of law, bars recorery. Red- 
moil, v. R. R., 195 K. C., $64, 113 S. E., 529. 

"It is  the recognizctl duty of a person 011 or approaching a railroad 
crossing to 'look and listen in both directions for approaching trains, 
if not prevented from doing so by the fault of tlie railroad company or 
other c~ircunistances cleariiig him from blan~e,' and where, as to persons 
other t l m l  employees of tlie coinlmny, tlierc has been a breach of this 
duty clearly concurring as a prosimate cause of the illjury, recovery 
therefor is barredn-lioke, C .  J . ,  in l lol ton 11. R. R., 188 N. C., 277, 124 
S. E., 307. 

Upon the record and the authorities apposite, the judgment of nonsuit 
must be upheld. I t  is so ordered. 

Affirmed. 

R. B. WILSON, JR., v. GURNEY P. HOOD, COM~IISSIOYER OF BANKS. 

(Filed 1 May, 1035.) 
1. Appeal and Error K b- 

Where it is conceded on appeal that one of three defenqes interposed as 
grounds for dismissal constitutes the only valid defense, and it appears 
that the court did not pass upoil such defense, but dismissed the action 
upon another illsufficient ground, the case will be rema ided for further 
proceedings. 

2. Appeal and Error B b- 
Where it is admitted 011 appeal that there was error in dismissing the 

action upon the ground upon which the judgment dismiszing the action is 
based, the judgment must be reversed, since the appeal must follow the 
theory of trial in the lower court. 

,\PPEAL by plaintiff from G ~ a d y ,  J., at  September 'Perm, 1934, of 
SAMPSOX. 

Civil action to establish claim for notary fees earned by plaintiff 
wliile in the employ of the Bank of Clinton and placed to the credit of 
the bank. 

Plaintiff was employed by tlie Bank of Clinton from 1922 until its 
failure i11 1931, first as clerk, then as teller, and later as at;sistant cashier. 



N. C.] SPRING TERM, 1935. 201 

H e  also onned a fcw shares of stock in  the bank. F rom 1925 unti l  the 
bank closed, plaintiff w:rs a notary public and did the notarial no rk  of 
the bank. U p  to 1 January ,  1927, he kept his notarial fees, but begin- 
ning nit11 this datc, plaintiff's salary naq incrcasctl, along n i t h  other 
employees, and 11e n a s  instructed hv tlie cashier and managing director 
thereafter t o  place his notarial fees in  the bank, crediting them to the 
account of u u d i ~ i d e d  profits. I'laintiff complied under protest. The  
bank paid for  the rcllcn:ils of plaintiff's commission as a notary public 
and f u r ~ ~ i s l ~ e d  him statio~iery, stanlps, etc. 

Tht, fees ill question amounted to $547.50 in 1927; $5'38.50 ill 102s ;  
$602.00 ill 1029; $290.20 in 1930; $136.50 in 1031, making a total of 
$2,264.00 for the fivc years. 

Plaintiff's salary ranged from $1,630.00 in  1026 to $2,200.00 in 192s 
and 1929. H e  tes t i f i~d  on cross-cxaminatiol~: "I ncxer made t1ern:md 
on t l l ~  bank for my f ~ e s  ~ ~ l l i l ~  i t  \ la? opeu. I f  the hank had rcmained 
open 1 don't know that  I el er ~vould h a ~ e  knonn  I had any legal riglit 
to tlie fees." 

The  defenses interposed mere: (1) Estoppel, ( 2 )  payment, and (3 )  
statutes of limit a t '  ionr. 

The  court, being of opinion that  plaintiff was eqtoppcd by his on11 
tc-t:mol~y from br~ngil lg tlic action, dismissed the same a i  ill rase of 
nonsuit, and from this ruling plaintiff appeals, assigning error>. 

J .  .I. ilIcLccd uird Fu i rc io fh  CC F i s h e r  for plnint i f t .  
J .  I ) .  .Tohnson, J r . ,  for d e f c d a n f .  

S T ~ C Y ,  C". J. I t  n a s  co~icetled on the argu~nent  that, upon the record 
as l)rcsruteil, the plea of l )a jnmi t ,  if establisl~etl, ant1 ]lot that of estop- 
pel, constitutes tlic o ~ l y  \ al:d tlcfellse to plaintiff's clailn. Annotation : 
2 1 .  I R., 0 .  -1s this \$as not passed upon in the court bclon, aud 
the c\ iclcricr tlircctctl to the point is nebulous, the rase will be remandecl 
for further  proceedings. 

E r ro r  in  dismissing the action upon the plea of tstoppel lm\ilig been 
confessed, neceisarily ~vorks  a reversal of tllc present judgment. An 
appeal ez  , ~ e c r s s l f u f e  follons tllc tlieory of the trial. I Iurge i t  1 % .  Lee ,  
206 N. C'., 536, 174 S. E., 498; I t 'aUcr  v .  Burt, 152 x. C., 325, 109 
S. E., 43; 8h1pp 1 . .  Sfage Llnes ,  102 N. C., 475, 13.5 S. E., 339. 

Re1 ersed. 
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(Filed 1 May, 1035.) 
1. Seals A b- 

-1 finding that esecutant of an instrument not rcquir~,d hy law to 1~ 
under seal, aid not adopt as his seal the word "(Seal) ' l~rintcd in tlie 
form 011 the liiic upon nliicli esccutnnt wrote his n:lnie, unlcss llc (lid so 
by writiiig his name on the line, i s  hcld a finding that esecutant had 110 

intc~ntion a t  tlie time of esecnting a sealed instrument. 

Wlictlicr a mnrk or character npon an instrument not required by l t ~ w  
to  br nndcr seal is to be rcgardrd as a seal tlclientls ~11011  the intentioli 
of the esecutt~nt.  

3. Limitation of Actions A c-Sote not intended t o  be under  seal held 
b a ~ * r c d  by tllree-year statute. 

IJpon a finding to the eEect that the maker of n 1iegoti:tble note did not 
intend to adopt as  his seal tlle printed word "(Seal)" appearing thereon, 
ancl therefore did not intend to esecute a sealed instrm~lent, tlie note is 
a simple contract and the three-year stntutc of limitations is applicable 
ro :111 action thereon, trnd  liere re tlie note is paxnble upon clemand, tlie 
stntutc bcgins to run immcdintcly. 

AITILIL by clefendnlit f r o m  B a m h l l l ,  J., a t  December Term,  1934, of 
DUI'LIR.. 

Civll action to recover on $200 note, give11 by defendant to  plaintiff 's 
intestate, G September, 1024. Defentlant pleads (1) p a p e n t ,  and ( 2 )  

a 1011s. the  three-year s tatute  of l imit  t '  
-1 j n r g  n as  TI-ailed, and the w u r t  found  tlie f o l l o ~ r i n g  pertinent fac t s :  
' '2 .  S a i d  ~ o t e  is  made  on a p r i i ~ t e d  forn1, tlic da te  ant1 the  amount  

thereof :nit1 the TI ords '011 demand' a d  'wit11 interest f r o m  date'  h a v i i ~ g  
bt ell iilscrtcd 11 lien the  note n a s  made, togc.tlicr 17 i t h  t le name of tlie 
l)aJ-cy. Tlie line on wliicll tlie makcr's (defendant 's) s i p a t u r e  appears  
and  tlic v o r d  ellclosed i n  blxclrets, to wit, ' (Seal) ' ,  a t  the riglit of said 
s ig~lnturc,  a r e  party of said priiited form.  

"G. Tliere is  no reference i n  the body of said note to  the  malier's 
(clefentl:i~it's) scal ; tha t  the  defelitlant (lid uot nlalre a n j  scroll or other  
substitute fo r  his mil, nor  :~tlopt as  his  seal the  lvortl ' (Sea l ) '  a s  aforesaid, 
uiilcss lie did so by  n r i t i n g  his name on said line, a t  the r ight-hand end 
of ~\liicali is l~ r in te t l  ( (Sea l ) ' ,  :\lid tlic d?fent?ant'i llaiile \ \as  wri t ten on 
tlic I n ~ c  where it  n o u l d  liave been n r l t t e n  ill the abscliee of said ' (Sea l ) ' .  

" 7 .  Tlie plailitifl' produces inid ~ i o t e  \\i t l iout crethts, u d  tlefciltl;~nt 
atlnlits t l i ~  esecu t io l~  thereof, and  t h a t  under  the  law ,1e can  offer no 
c d c n c e  of l):lyment. I t  is, therefore, fuI'tlicr foulid t l  a t  bald aliiouiit 
of $200.00, n it11 interest f r o m  6 Scptembcr, 1924, is  due  :111cl unpaid." 

Judgment  fo r  plaintiff, f r o m  n h i c h  defendant appeals, assigning error. 
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S o  cozinsrl appear ing  for p la in f i f l .  
Oscar  B. T l i ~ n c r ,  ~n propma  persona. 

STICT, ('. J .  TIIC finrlil~g tha t  the  tlefendnnt did not adopt a s  his 
v a l  tl ir  n o r d  "(Seal)"  apl)c~aring a t  tlie end of tlie h e ,  unless lie did SO 

I,? n r i t i n g  his nnme on <aid line, is a fin(ling, as  n e  understand it ,  tliat 
the maker  had  no in ten t io l~  a t  the t ime of cxecutilig a sealed instrument ,  
nl i ich p e r f o r r t ~  renders it  a simple contract.  l rarborouglz  V .  , l I~ndu! / ,  
1 4  S. C., 420;  Bal1.d 1 % .  I Zeyno i r l~ .  9 9  PI'. C., 460;  YicX,cns v. R y m e r ,  00 
S. ('.. 2 8 2 ;  ( ' a p u f o  I , .  U i  L o d o ,  1.28 -1tlantic (Conn.) ,  367. 

T l i e t l i c ~  n m a r k  or cllnractcr is  to he regarded as  a s ra l  depentls upon 
tlie i l i t c l i t i o ~ ~  of the  exccutant.  JncXsoxr t l le ,  e f c . ,  Euzltra?j I ' .  l l o o p ~ r ,  
160  I-. S. ,  ,714; Lync tm  c. C'ulifei-, 64 S. C., 572;  3 R. C. L., 923;  24 
1%. C. L.. 695 ;  1 Dniiiel on S e g o t ~ a b l e  Inqtruments, 31. 

T h e  llote is  one nliicli could bc, indifferently, a simple contraet or a 
sealed i n s t r u n l c ~ ~ t .  S o t e ,  1 9  h 1 1 .  Cas., 674. -1 differei~t  result might  
follon if ~t n e r c  ~ c q u ~ r c ( l  1,- Ian- to be under  scal. Ucccreus r .  J l c -  
,llctl~o)t, 1 0 \  S. O., 134, 1 2  S. E., 002;  1 i o p X ~ n ~  c. L u m h c r  C'o., 162  
5. ('., 533, 7 h  8. E . ,  2h6. 

T h e  c.av of Duikcr  L>. TT7hifso?/, 112 S. C., 44, 1 6  S. E., 854, is not 
nutlioritj  fo r  p l :u~~t l f f ' \  l )ohl t~ou.  T l i ~  question ~ O T T  presented was not 
m o o t d  111 tliat casc. F o r  l i i i t o ~ y  of sral., qee Ingran t  1 . .  I l u l l ,  2 lT. C., 
103;  C ' I  0 1 ~ 2 1 (  cli 1 .  2 ~ 1 ~ ' s  E ~ c c  u l o ~ s .  7 Lvigh ( V a . ) ,  30.5. 

Tlic, de f (ndant ' -  1)lea of thc  i t a tu te  of l imitat ions v o u l d  seem to be 
good. ('. S., b!)S8; C'cdtlu e/ l  1 .  Rodman, 50 S. CY., 130. 

Rex ersed. 

(Filed 1 May, 1035.) 

Xcgligc~mce A c-lloctrine of nttracti\e nuisnnre held not to warrant re- 
covery for intestate's cleat11 under exidcnce in this case. 

Eridencc that plaintiff's intestate, a thirteen- ear-old boy, went to 
defendant's corn mill to return a n  irnl)lement, or take some corn to be 
ground, and that \vhilc t l~ere  he ellgaged ill a friciidly fight with boys in 
the mill, wlmtliiig mlcl thron-ing corncobs, and that intestate, contrary to 
repeated n-nrninys given by clefcndant t o  boys around the mill, \Tent into 
the engine room, v l ~ i l e  defendant vxs not looking, to get more corncobs 
for the fight, and there came in contact with revolving machinery result- 
ing in injurj- a~usi i ig  his death, is ke7d illsutficient to resist defendant's 
motion as of nonsuit. 

_ ~ P P E A L  I)? plaintiff f rom C l c m c n f ,  J., a t  February  Term. 1035, of 
~ E C I < I , E X B L T R G .  
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Civil action to  recover damages f o r  death of plaintiff's intestate, 
alleged to have been caused by the  wrongful  act, neglect, or defaul t  of 
the  defendants. 

T h e  facts  a r e  these:  O n  20 November, 1931, plaintiff's intestate, a 
Negro  boy, thir teen years  of age, went t o  thch corn mil l  operated by the  
defendants, e i ther  t o  re tu rn  a scoop or  shovel, which belonged to the 
mill, or to  take some corn to  be ground, or both. W h i l e  there, he  and  
three other  Xegro  boys began playing, wrestling, and  throwing corncobs 
a t  each other. 'Twas a fr iendly bat t le  with corncobs. T h e  o m r a t o r  
of the  mil l  f requent ly warned tlie boys to  s tay out  of the  engine rooni 
w h r e  there was a large pile of corncobs. Cont ra ry  to  such warning, 
when t h e  miller was  not looking, plaintiff's intestate r a n  : nto t h e  engine 
room to get more  cobs, to  be used i n  the  juvenile war,  and  i n  reaching 
f o r  them over a revolving shaft,  his  clothing caught  on t h e  shaf t  and  
he  was thrown around i t  a n d  severely injured,  f r o m  which he la te r  died. 

J u d g m e n t  of nonsuit entered a t  the  close of plaintiff's evidence, f r o m  
which lie appeals, assigning errors. 

G. T .  Carstcell and  J o e  IT ' .  Ervin for p l a i d i f f .  
Stezrarf (e. Bobb i t t  and J a m e s  0 .  X o o r e  f o r  defenclant,s. 

STACY, C. J., af te r  s ta t ing the case:  I t  is not perceived upon  what  
theory plaintiff is  entitled to  recover of t h e  defendants i n  th i s  case. 
Briscoe v. Light (e. Power Co.,  145 N. C., 396, 62 S. E., 600. T h e  judg- 
ment  of nonsuit is correct. B o y d  w. R. R., 207 N. C., 390. 

Affirmed. 

STATE v. J. H. GULLEDGE. 

(Filed 1 May, 1935.) 

Municipal Corporations B a: H d-Municipality held without authority 
to require operators of vehicles for hire to furnish personal injury 
and property damage insurance or bonds with solvent surety. 

The municipality in question was authorized by its cl-arter "to regu- 
late the use of automobiles . . . or other motor vehicles," and was 
authorized by general law "to license and regulate all wliicles operated 
for hire," and "to make . . . regulations for the bettc~r government." 
Ch. 342, Private Lavs  of 1907, C. S., 2787 (36) ,  2673. The municipality 
passed a n  ordinance requiring all operators of motor vehicles for hire to 
file with the city a policy or policies of insurance or a bond nit11 solvent 
surety in specified amounts for each vehicle so operated indemnifying tlie 
public for loss of life, personal injuries, and daniage to ?roperty caused 
by the negligent operation of such vehicles. Held:  T l ~ e  ordinance is 
invalid as  being beyond the authority of the municipality to enact, since 
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the express authority to regulate extends to the physical operation of 
vehicles rather than to the imposition of conditions precedent to their 
operation hitherto unknown in the general legislation of the State, nor is 
authority to enact such ordinance necessarily or fairly implied from the 
express authority conferred upon the city in regard to the operation of 
such vehicles, nor essential to the declared objects and purposes of the 
corporation. 

STACY, C'. J., and COTKOR, J., dissent. 

THIS is a criminal action, tried before Clement, J., a t  the February 
Term, 1035, of MECI~LENBURG, wherein the State appealed from a judg- 
ment of not guilty entered upon a special verdict. 

I t  was admitted by the defendant and found by the jury that  on 
27 June,  1934, the city of Charlotte adopted the following ordinance: 

"He it ordained by the Council of the City of Charlotte. 
"SECTIOK OKE:  That  the owner of every motor bus, jitney bus, or 

taxicab now operated over the public streets i n  the city of Charlotte, 
except such as  are operating under the exclusive control of the Corpora- 
tion Commission of Korth Carolina, shall file within fourteen (14) days 
after the passage of this ordinance a policy or policies of liability insur- 
ance or bonds with some solvent surety, justified according to the laws 
of North Carolina, in the sum of not less than five thousand ($5,000.00) 
dollars, indemnifying against liability for damage wrongfully done by 
any motor vehicle for hire used by said owner in such business for the 
death or injuries to any one person as the result of negligence of the 
said owner of said motor vehicle for hire, or any servant, agent, or 
employee of said owner; a i d  in the sum of not less than ten thousand 
($10,000) dollars, indemnifying against liability for damage mroiigfully 
done by any motor vehicle for hire used by said owner in such business 
for the death or injuries to more than one person as the result of negli- 
gence of tlie said olvner of said motor vehicle for hire or any servant, 
agent, or employee of said onner, in the same accident; and in the sum 
of one thousand ($1,000) dollars for any damage to property in any one 
accident, sustained as tlie reyult of the negligence of the owner of said 
motor ~-ehicle for hire, or any servant, agelit, or employee of said owner. 

"SECTION T w o :  There shall be filed such insurance policy or bonds 
covering each and every one of tlic said motor L eliicles for hire operated 
and a blanket policy covering more than one motor vehicle for hire will 
not hc allowed. 

('SECTION THREL:  The failure to file said bond within the time pre- 
scribed, to wi t :  Fourteen (14) days after the passage of this ordinance, 
will be ground for tlie cancellatioli of any license issued to operilte said 
motor vehicle for hire in the city of Charlotte. 

' b S e c ~ ~ o x  FOUR:  This act shall not and does not repeal any ordi- 
nance now in force and effect, and shall be in addition thereto. 



206 IPU' THE SUPREME COURT. [208 

" S E C T I O ~ ~  FIVE:  Any person, firm, or corporation failing to comply 
with this ordinance and to furnish the insurance and bclnd herein pro- 
~ i d e d  shall be subject to a penalty of twenty-five dollars ($25.00) per 
day for each and every day said ordinance is  violated, in addition to the 
cancellation of said license. 

"SECTIOS S I X :  This ordina~ice, being for the immediate preservatioil 
of the public peace and safety of the citizelis of the city of Charlotte, is 
liereby declared an emergency ordinance, to take effect after 11 July,  
1934, as provided by law. 

"SECTION SEVEK: Tha t  a11 ordinarices or parts of ordinances in con- 
flict heyewith are hereby repealed." 

I t  was further admitted by the defendant, and found b j  the jury, that  
on 26 August, 1934, the aforen~entioned ordinance waCs in effect (if 
valid), and on said date the defendant operated a tasic,tb for hire on 
the strcets of Charlotte i n  violation of the terms of said ordinance, i n  
that  he failed to file with the city a policy of liability inslrance or bond 
with solvent surety justified according to the laws of North Carolina. 

I t  was admitted by the State, and found by the jury, tliat the defend- 
ant  operated his said taxicab under a license duly issued by the Com- 
missioner of Rerenue pursuant to C. S. (Michie), 2613 (15) to 2621 
(149)) inclusive, lino~vn as the Motor Vehicle Act, and tlmt the tlefend- 
ant  has met all of the requirements of the city of Charlotte to entitle 
hinl to operate a taxicab for hire upon its streets other t,ian complying 
nit11 tlie aforementiolled ordinance requiring liability i~isurance or bond. 

I t  is further coilceded and found: That  the city of Charlotte is  a 
duly organized and existing muiiicipal corporation, and is possessed of 
the usual powers and authority granted municipal corporations by the 
l a w  of the State of S o r t h  Carolina, and tliat its charter (chapter 342, 
I'rirate Lams of 1907)) among other things, provides : 

"S tcmos  4 i  : That  the board of alclermen shall ha re  power to make 
and ~ r o v i d e  for the execution thereof such ordinances for the govern- 
ment of the city as it may deem proper, not incollsistc~it herewith or 
with t11,: laws of tlie land. 

"SECTI~IT 48: That  the board of aldermen shall have control of all 
the finances and other property, real and personal, belonging to the city, 
and, among the powers hereby granted, shall have the power and author- 
ity, by ordinances duly enacted; . . . (9 )  to regulate the use of 
automobiles, motor cars, motorcycles, or othw niotor vellicles, to issue 
permits for the use of such vehicles, and require the s a n e  to be nurn- 
bered." 

Attorney-General  Seawel l ,  Br idges  & Om, and J o h n  111. Robinson  for 
the  S f a t e ,  appella?zt. 

J .  L. D ~ l a n e y  for t h e  de fendan t ,  appellee.  
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SCHEACK, J. The sole question insolred on this appeal is nhether the 
city of Cliarlotte had the authority to require the defendant by ordi- 
nance to file n-it11 it a liability i i i ~ u r a l ~ c c  po1ic.y or just if id solvrnt holld 
i i~ i i em~~i fy iug  tlic againrt loss due to personal injuries or death, 
or to tlamagc to property, cauml  by tlie nrongful  and negligent opera- 
tion of a tnsicab for hire upon the streets of said city. 

The only powers granted by tlie Legislature upon which the city of 
Cliarlottc c:ln rely for the autllority to adopt tlie ordina~lce hwein in- 
volrrd are contained in its charter and the gc~leral  lam, as  follows: 

'(C'llart~r, chapter 342, P r i r a t c  L R M S  1907 : Autoinobiles and Tehi-  
cles-To regulate the use of automobiles. motor cars, n~otorcydes,  01- 

any other motor vehicle, to issue permits for the use of such vehicles, 
to require tlic same to be numbered. 

"General La~v ,  C. S., 2787: Corporate Poners-In addition antl co- 
ordinate with the power granted to cities in sub-chapter 1 of this chap- 
ter, and any acts affecting such cities, all cities shall have the follo~riiig 
poTTcrs : 

"32. T o  require the examination of all drivers of motor rehicles upon 
the streets and highv ays of the city, to prescribe fees for such examiila- 
tions, and to prevent the use of sucli vchicles by all persons n h o  shall 
not satisfactorily pass sucli examination. 

"36. T o  license and regulate all ~eh ic l c s  operated for liire in the city. 
"Grneral Law, C. S., 2673 : General pover to make ordinances: 

Tllc board of commissioners sllall have paver to make ordiilances, rules, 
arid regulations for the better government of the tonn,  not inconsistent 
with this chapter and the law of the land, as they may deem necessary." 

I f  the authority to require the filing n i t h  it by operators of taxicabs 
of the insurance or bond mentioned in  the ordinance esiqts in the city, 
it must be found in one or more of tl~eqe provisious : ('To w q u l u f e  the 
use of automobiles . . . or o t l m  motor rel~icles. . . ." City 
charter, supra;  "to license antl regulnfc  all rehicles operated for liire in 
tlie city," C. S., 2787, supra;  "pon-er to imke ordinances, . . . and 
~ e g z d a t i o n s  for the better goreri~nient of the town, . . ." C. S., 
2673. 

"It is a gcneral and undia1)uted propo~it ion of law that  a municipal 
corporation posesses, and can exercise, the follo~ving powers, and no 
others : First, those granted in express n o d s  ; second, those neeessa~~ily 
or fairl- implied; third, those essc~ntial to the dcclared objects and pur- 
poses of the cor~oratioii-not simply convenient, but i~idisl)cnsable. 
A ~ i y  fair, reasoriahle doubt concerning the cxistcnce of p o ~ ~ e r  is resolvetl 
by the courts against the corporation, and tlie power is denied." 1 Dil- 
lo11 Alun. Corp., see. 89; S. c. ll'ebbcr, 107 9. C., 062 ;  X. v. D a m e l l ,  
166 1. C., 300. 
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"An ordinance cannot legally be made which contravc>aes a common 
right, unless the power to do so be plainly conferred by a d i d  and com- 
petent legislative g ran t ;  . . ." Dillon Xun .  Corp., see. 325. S.  V .  

Thomas, 118 N. C., 1221. 
R e  do not tliiiik that the authority ('to regulate the use of automo- 

biles . . . or other motor ~ehicles" conferred by tlle charter, or the 
authority "to license and regulate all vehicles operated for hire," or the 
"power to make . . . regulations for the better go~.ernment" con- 
ferred by the general law, can justly be construed as ioteiided by tlie 
Legislature to authorize the adoption of an  ordi~lance of tlle kind here 
involved, which establishes a public policy hitherto u l1rnon.n in  the 
general legislation of the State. I f  the c i t j  was authorized to require 
liability ilisurance or surety bond of a taxicab operator, hy r i r tue  of the 
authority of the cllartcr ('to regulate . . . motor vehicles," i t  would 
seein that  it Tyas authorized to make similar requireinents of any one who 
operates any other motor rehicle; and if the general ~vclfare provision 
"to make . . . regulations for the better government" authorized 
the requirement of ilidenmity from those cngaged in t l ~ e  operatioil of 
tasicabs, it  nould seem that  such provision nould authorize the city to 
rcouire siiiiilar liability ilisuralice or bond from. for instance, mer- 
chalits against damage from foods containing deleterious substances, or 
from l)hysicinas aganist damage from malpractice, or from ally one 
ellgagell in ally business or profession ngai~ist ally damag,e to tlie public 
resulting fro111 ally tortious act. To place such a construction upon 
these l , ro \ i s ion~  nould be to give to tlie words "regulatt" a d  "regula- 
tioils" a far  more extended and unrestricted scope than v e  appreheild 
the Legislature ever llad in contenlplatioii. 

To "regulate," accordi~ig to  Webster's Xew Internatic~nal  Dictionary 
(1035), nieaiis ('to govern or direct according to rule, . . . to briilg 
under control of law or constituted authority," and Tve think that tlie 
word was used in tlie city charter and the general M u a  cipal Corpora- 
tion Act to confer upon- the city the authority to ma1;e t r a f i c  iules, 
desigiiate parking places, control the malliier of solicitation of passen- 
gers, and generally to govern aiid direct tlie physical operation of 
vehicles operated for hire, rather tllan to confer authority to prescribe 
c ~ i i d i t i o n ~  precedent to the operation of such vehicles, when such 
autliority traiiscc~ids tlie policy of the geliertil law, and I S  not expressly 
granted. See State ex  el. Johnson 'L'. Bates, City Register (Tenn.) ,  
Y O  S .  W. (2d),  24s. 

Tlle power to regulate, or make regulations, certainly does not grant 
to tlie city in express words the authority to adopt an ordinance requir- 
ing the filing with it of liability insurance or justified solvent bo~id 
indem~i i fy i t~g the public against damage wrongfully and negligently 
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inflictrd; and  TW do not th ink  such autliority can  he riecessarily or fair lv  
iniplicd f r o m  such poner ,  o r  tha t  iuch authori ty  is esecntial to the 
declared objects and  purpoqts of the corporation. Therefore. n r  hold 
tha t  the Superior  Court  n n s  corrert i n  entcriilp a juilqn~eiit  of not 
g u i l t  upon  the specla1 T erdict found. 

T h i s  case i~ riot g o ~ e r n t d  by E'lcmwzi~rq 1 . .  d,h( rszile, 205 S. C., 7 6 5 ,  
relied upon by the appellant. I n  t h a t  casc thc  q u c s t ~ o n  as  to nl ie ther  
the  Legic.lnturc, hy chartcr  or gencral l a n ,  had  confcrrctl on the <*it? the 
au thor i ty  to  ntlol~t eurli a u  ordinance n a s  not rnisetl. Vlieii  i t  n a s  
~ ~ r i t t e n  that  "I t  noultl  seciri t h a t  the la t ter  orclil~nncc was ralitl," the 
~ i r i t e r  n a b  addrewing hi?  n o r &  to t l ~ c  fact t h a t  the  "lnttcr orcli~~:uicc" 
was rclieved of the unconstitutional proris ion of a fornier o n l i n a ~ ~ c e  
requiriiig surety t o  be gixeil i n  csorpor:rte insurance col~ip:niie> to the 
esclusiou of i r i t l l~ idual  curet i ts  or perso i~a l  bonds. 

Since xic a r e  of tlic opinion tha t  tlic city of C'liurlotte xrns v i t l ~ o u t  
authori ty ,  under  i ts  cllarter or thc general l a y ,  to  adopt  the or~l i i iancc 
unclw n l u c h  the dcfe~itlaiit  n a s  indicted, the qucition of xihctller such 
ordinance is i n  conflict n it11 the g e ~ i t r a l  law alitl p l i q  of the  S ta tc  a5 
contailled i n  chapter  116, Public  L n n s  1931, hecomts a moot one, aiid 
a n y  discussion t l i e ~ o f  sullererogatory. 

-Iffirnietl. 

STACY, C1. J., a ~ l t l  C 'ossox,  J., dissc.nt. 

C H A R L E S T O N  A S D  W E S T E R N  C A R O L I S A  R A I I , W A T  C 0 J I P . i S T  v. 
R O B E R T  G. L A S S I T E R  & COMPANY. A CORPOI~\TIO\, AND 1,OKL)ON 
A K D  I A N C A S H I R E  I S D E J I N I T T  C O J I P A S T  O F  AJICIIICA. 

(Filed 1 J l n y ,  1036.) 

1. IJrincipal ;1nd Surety C e-Juclgmcnt against principal is ordinarily 
prima facie c\idcncc ngainst amrc>ty in action against it. 

2. Same-Surety held entitled to s~ibmission of issue of its indebtedness 
in action in which judgnirnt b) default mas entered against principal. 

Where the surety is a party to an action against the l~r inci~lal  in nliicli 
judgment by default final is entered ajiailist the grincil~al. and the surety 
sets up the sole defense that the surety bond sued on hat1 not  bee11 validly 
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esecuted by the surety, and its motion of nonsuit based upon such defense 
is granted in the loner court but reversed on appeal, the surety cannot 
attaclr the judgment against the principal for fraud or collusion, and may 
not set up a n  independent defense, but the surety is entitled to have a n  
issue submitted to the jury as  to wllat amount, if an!., the surety is 
indebted to the plaintiff, the surety having denied plaintiti's allegation of 
ind&tedncss, and the judgment against the principal being only p )  ima 
focie evidence thereof, and the entering of :L summary jndqment against 
the surety for the amount of the judgment xyainst the plincipal is crror. 
('. S., 338. 

,11~1 IL by  defcnclaiit indenmitv company f r o m  Frizzc'lle, J. ,  Second 
S o w n i b c r  Term,  1034, of W A I ~ E .  Rewrsetl.  

Tlic judgment of the court below is as  follows: '(Tlli., cause coni i~rg 
on to 1)c 1 1 ~ a r d  upon the  judginent of the  Supreme Cour t  of Sort11 
C a r o l i ~ ~ a ,  r c ~ e r s i i i g  the  judgnieiit of his  Honor,  H. A.  Gracly, judge 
presidilig, a t  Second J u n e  T e r m ,  1034, of t h e  Super ior  Court  of W a k e  
C o u n t y :  I t  is  now ordered and  adjudged t h a t  plaintiff recover of the  
defendant  Lolldoll and  Laricasllire Indemni ty  Company of America the  
sum of $4,107.07, with interest thereon f r o m  8 0  J u n e ,  1933, un t i l  paid, 
a n d  tllc costs of th i s  action, to be taxed by  the  clerk. J. P a u l  Frizzelle, 
J u d g e  presiding a t  Second Sol -ember  Term,  1934." 

T o  the  foregoing judgment  t h e  defendant indemnity company es-  
cepted, assigned crror, and  appealed to  t h e  Supreme Court .  T h e  only 
csccption a i d  assiglinleiit of e r ror  was to the  judgment as  signed. 

Nurray Allen for p1ainti.f. 
J .  ill. B r o l ~ g l l f o n  for defendant Indemnity Company. 

C ~ a x ~ i s o s ,  J. T h i s  action h a s  been heretofore befcre this  Court,  
207 S. C., 408. A t  page 418, we s a i d :  " I n  two aspects we th ink  t h e  
judgment  of nonsuit ill the court below should be overrule~l .  F i r s t :  T h e  
agent  and  at torney i n  fact ,  Stacey TV. W a d e  & Son, were act ing within 
t h e  scope of their  apparelit  authority," etc. . . . " T l ~ e  plaintiff had  
n o  notice of the lack of authori ty .  Second:  Where  one of two persons 
must  snffer loss by the  f r a u d  or misconduct of a th i rd  person, h e  -110 
first reposes a confitlcnce, o r  by  his  negligent coliduct niade i t  possible 
f o r  the  loss to  occur, mus t  bear thr. loss." There v a s  a petition f o r  re- 
l i c a r i ~ ~ g  i n  this  case, which was  denjcd on 25  March,  193:). 

Tlic record on t h e  former appeal  discloses t h a t  defentlant Robert  G. 
Lassiter & Company filed no answer, and  a judgment by default final 
was entered a s  t o  i t ;  fur ther ,  "this cause is  retained and  t ransferred t o  
the civil issue docket fo r  t r i a l  upon the  issues raised by t h e  answer of 
the  defendant Lolldoll and Lancasl-lire Indemni ty  Conlpany of ,Imerica 
to the  plaintiff's complaint." 
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ant1 Lalieashire Tlltlrailiity Company of ,Imerica filed answer, and the 
cause was tllcri~ulmn t r a m f ~ r r e d  to the c i ~ i l  issue tloclcet for tr ial  of 
the issu(?s joiilrd. Tlie tlcfeiitla~it 1,ontIc~n and Lancasliire Intleninity 
C ~ J I I I ~ ; I I I ~  t l ( ~ ~ i t d  liabilitj- to plailltift uncler bond executetl in its behalf 
by its a g r ~ ~ t ,  S t a c y  Ti7. Ymlc, :~lleging that tlie said Staccy \I-. Wade 
did not 11:~ve the l ) o w r  and authority to esccnte the s:mie." 

Tlicre \ \a ,  a jut lgu~c~it  by default agail~st  tllc principal, Robert G. 
7i:lwtc.r LC Coriipaily, for $4,407.07, together u i t h  iiitercst from 20 June,  
1933, until paid. Under tlie decisioi~s of this Court, the issue should 
h a l e  beell subnlittcd to tlie jury :  1 x 1  nlmt n iuou~~t ,  if any, is the 
Lo~idon and L:mcasllire Ilideiliilitg Company of An~er ica  indcbtetl to the 
plaiiitiff i Tliis is the sole a l ~ d  ouly question left uldeterrni~icd by the 
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decision of this Court. I f  Robert G. Lassiter & Company owed the 
sum of $4,407.07, and interest, as above set forth, then the indemnity 
company is liable to plaintiff for that sum. 

I n  J r m i s f e a d  v, f larramond,  11 S. C., 339, it was held that  a judg- 
ment against an  administrator was evidence against hifj surety of the 
existence of the debt upon ~vhich  the judgment was recolered, though i t  
was not at that  time evidence against tlie surety that  the administrator - 
had sufficient assets with xvhich to discharge the indebtellness. I n  con- 
sequence of this and other decisions of this Court, chapter 38, Public 
Laws 1844, was passed, and in B r o w n  v. Pike ,  74 N .  C., 531, i t  was 
held that under the statute, a judgment v a s  cvidence against the surety, 
both as to the existence of the debt and of assets sufficient to pay it, 
but by the Acts of 1881, chapter 8, the Legislature amended the Act of 
1844, so as to make a judgment only presumptive evidewe against the 
sureties, whether they were parties to the action in  whic l  the judgment 
was recovered or not. C. S., 358. .Miller I,). P i f t s ,  152 31. C., 629. 

While C. S., 338, fixed the rule as to actions brought Lpon the official 
bonds of clerks of courts, sheriffs, coroners, constables, or other public 
officers, and also upon the bonds of executors, administrators, collectors, 
or guardians, the precedents were in hopeless discord as  to bonds not 
covered by the statute, until Associate Justice Brozcn laid down the rule 
in I?wumnce  Company  v. Bonding Company ,  162 N. 'C., 384 (392) : 
"But an examination of the question has convinced us that  the decided 
tread of modern authority is to the effect that  such a judgment against 
the principal prima facze only establislles the sum or amount of the 
liability against tlie sureties, although not parties to the action, but the 
sureties may impeach the judgment for fraud, collusion, or mistake, as 
well as set up  an independent defense." 

I n  Stearns on the L a ~ v  of Suretysliip (4th Ed., p. 300, sec. 175))  we 
find that  there are three views as to the question of the effect to be 
given to a judgment against the principal in establisling a liability 
against the surety:  (1) That  such judgment is not admissible against - 

the sui-cty; (2 )  that a judgment against the principal is prima facie 
evidenw against the surety; (3 )  that such judgment is conclusive against 
the s u ~ e t g .  

I n  C:o~nntissioners of C'holcan ( ' o u n t y  v. Citizens B a n k ,  197 N C., 
410, it was held that  since the interests of the bank and of the bondinn " 
company were in conflict as  to the amount of the shortage of the prin- 
cipal, an  atlmi~listrator of an  estate, the judgment rendered on admission 
of the defendant bank as administrator of an estate, should have been 
excluded as evitlence not~vithstanding C. S., 358. I t  was declared that  - 
the statute could have no application to self-serving receipts or acknowl- 
edgments under the circumstances of that  case. I n  other words, the 
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administrator having a personal or corporate interest a t  variance with 
that of the surety was not permitted to create evidence favorable to  its 
personal or corporate interest. I t  was pointed out further that the 
answer of the administrator mas filed before the bank in its corporate 
interest, was brought in as a party defendant, but that its corporate in- 
terest was apparent a t  the time the judgment was rendered. This case 
was distinguished from Insurance Co. u. Bonding Co., supra, upon the 
ground that  the latter case dealt with an unquestioned judgnlent against 
the principal, previously entered in another court and i n  another suit. 

I n  the instant case there is no such conflict of interests as Choulan v. 
Cit izens B a n k ,  supra, and while the surety denied indebtedness, i t  relied 
upon its contention that  under the bond i t  Jvas not liable to the plaintiff 
i n  any amount, and hence did not enter a defense a t  the tr ial  a t  wllich 
judgment by default final was taken. However, i t  was a party to the 
action and entered a defense that  it was not liable under the bond as it 
was ~ ~ r i t t e n .  I f  the judgment by default final had been rendered in 
another court and in another suit, it  would be admissible as prima facie 
evidence against the surety in a n  action against the latter. Under the 
circumstances such as the instant case, although the surety was a party, 
i t  relied upon the defense that  i t  was not liable at all. Upon that issue, 
it  lost, and the present action is to determine for what amount, if any, 
the surety is liable. 

The judgment by default final may be introduced as pr ima facie evi- 
dence to establish the sum or amount of the liability of the surety. I n  
the complaint, plaintiff alleged, section 10, that  the defendants ('are 
justly indebted to the p l a i~~ t i f f  in the sum of $4,407.07, together v i t h  - 
interest thereon a t  the rate of six per cent per annum from 20 June, 
1933, until paid." 

Defendant, in its answer to section 10, says: "That the allegations of 
paragraph ten of the complaint are denied." The defendant indemnity 
company, being a party to the action in  which judgment was rendered 
against Robert G. Lassiter 65 Company, cannot now set u p  fraud, collu- 
sion, or an  i~idependent defense. The only question i s :  I n  n h a t  amount, 
if any, is the indemnity compauy indebted to plaintiff? The judgment 
of plaintiff against Robert G. Lassiter 65 Company is prima facie evl- 
derice against the indeninity company. For  the reasons given, the judg- 
ment of the court below is 

Rerersed. 
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O R h  J O H N  BRADSHATT7 v. B T N A  LIFE IKSURANCE COMPAKY. 

(Filed 1 May, 1936.) 

1. Insurance R c: Trial E g-Charge on issue of total  and permanent 
disability Ileld without e r ror  when construed a s  a whole. 

In  this action on a disability clause in a policy of life insurance the 
court used the phrase "unable to earn a living himself" in its charge on 
the issue of total and permanent disability, to which dsfendant insurer 
objected for that  tlie court failed to charge that such inability inust be 
the result of bodily injury or disease in order for plaintiff to recorer. 
In  concluding the charge upon the issue the court instructed that the 
burden was on plaintiff to show that  he had been permanently and totally 
disabled and thereby prercnted from performing \ ~ o r k  01 conducting any 
business for coml~easation or profit. Held:  The charge, when construed 
as  a wllole, is witliout error, the closing portion of the charge being cor- 
recr. and not in conflict with the portion objected to, but tleing in esplana- 
tioil thereof. 

3. Trial E f- 
Objection to the court's statement of the contentions of the parties must 

be made in a p t  time to afford opportunity for correction in order to be 
considered on appeal. 

3. 1nsur;uace R c: Trial  E g-.Pppvllant held not prejudiced by languagc 
of charge objected to. 

111 this action on a disability clause in a policy of life insurance 
insurer's objection to tlie charge for that  the court used the phrase "dis- 
ability has continued for a period of ninety days" instead of thc language 
of the policy, "for a period of nincty consecutive days," ic: held untenable, 
since "period of" connotes consecutiveness, and since the issue between 
the parties was the totality of tlie disability and not its permanency. 

4. Insurance R c- 
The testimony of insured in his own behalf is  sufficient to take the case 

to 1he jury on the question of the totality of insured's disability, the per- 
manence of insured's disability being admitted, although there is testi- 
mony contra. 

5. Samne- 
Conflicting evidence as  to totality or permanence of insured's disability 

within the meaning of a disability clause in a policy of life insurance 
raises an issue for tlie determination of the jury. 

APPI:AL by  the  defendant  f r o m  Grady, J., a t  September Term,  1934, 

of SAXPSOK. Affirmed. 
T h i s  is  a civil action to  recover disability benefits on five policies of 

insurance issued to the  plaintiff by  t h e  defendant on 21  October, 1925, 

a l l  of which policies contained, in fer  alia, t h e  following provisions: 
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"If, before default in payment of premium, the insured becomes 
totally and pern~anently disabled by bodily injuries or disease, and is 
thercby prelented from performing any vork  or conducting any busi- 
ness for compensation or profit, the following benefits ~vi l l  be arailable: 
TT'hen ~ n e l i  disability occurs before age sixty a waiver of the pa-ment 
of prc.niiun~s falling duc during such disability, and an  income of ten 
dollars a month for each one thousand dollars of the sum insured pay- 
able to the life o ~ r n e r  each month in arlrarice during such disability. 

f iIf  before attaining the age of sixty years the insured becomes total11 
disabled by bodily injuries or disease and is thtreby prerented from 
performing any vo rk  or conducting any business for compensation or 
profit for a period of ninety consecutire days, then, if satisfactory evi- 
dence has not been previously furnished that such disability is perma- 
nent, such disability shall be presumed to be permanent. I n  such a 
case, benefits shall accrue from tlie expiration of tlie said ninety dayq, 
but not from a date more than six months prior to the date that e~ idence  
of mch disability satisfactory to the company is received a t  its. home 
office. K o  benefit shall accrue prior to the expiration of said ninety 
days unless during that  period evidence satisfactory to the company is 
received a t  its home office while the insured is living that the total dis- 
ability will be permanent, in which erent  benefits will accrue from the 
commencement of disability." 

The  defendant admits that all the premiums have been paid on said 
policies, and that  the same m r e  in  full force and effect a t  the time of 
the institution of this action. 

The issues submitted and answers made thereto were as follons : 
"1. Did the plaintiff Ora  J. Bradshaw, on 30 Kovember, 1931, be- 

come totally and permanently disabled, caused by bodily injury, so that 
he was prevented thereby from performing m y  xork  or conducting any 
business for compensatiori or  profit, as alleged in the complaint? An- 
swer : 'Yes.' 

"2. I f  so, did such total disability continue for a period of ninety 
days? Ans~re r  : 'Yes.' 

"3. I f  so, nliat  benefits i n  money is  plaintiff entitled to recover of 
the defendant under the terms of the five life insurance policies referred 
to in  the complaint? Ans\rcr: 'Fif ty dollars, beginning 1 December, 
1031, up  to and including 1 August, 1933, with interest on each niorith 
from date due.' (LAnswered by the court by consent.) 

"4. %%at amount in premiums, if any, is plaintiff entitled to recover, 
paid to defendant since 30 November. 1931 ? d n s ~ e r  : '$195.83, with 
interest from 18 November, 1932.' (Answered by the court by con- 
sent.)" 

From judgment for the plaintiff in accord with the verdict, the de- 
fendant appealed to the Supreme Court, assigning errors. 
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K e n n e t h  C.  R o y a l 1  a n d  Robert A. Hovis f o ~  appe l lan t .  
R. D. Johnson a n d  A,  XcL. Graham for  appel lee .  

SCIIENCK, J. The appellant abandoned in his brief the exceptions 
taken to the admission and exclusion of evidence during the course of the 
trial. 

We have examined those portions of the charge relating to the first 
issue and assigned as error and are of the opinion that  when they are 
construed contextually with the charge as a whole that  they are free 
from reversible error. 

The appellant assails in his brief the use by the court of the phrase 
"unable to earn a living himself" as being too all-inclusive, and by way 
of argument says that  one may be unable to earn a living for many 
reasons not in contemplation of the parties a t  the time the contract 
of iiisurance was entered into, such, for instance, as the depression, 
drought, and other unavoidable calamities. Such inability to earn a 
living would, ho~verer,  not be due to "bodily illjury or disease," and the 
charge nowhere disassociates the inability "to earn a l i ~ i n g  himself" 
from "bodily injury or disease." There is not sufficient difierelice to 
constitute prejudicial error between being "prevented from performing 
any work or conducting any business for compensation or profit" and 
being "unable to earn a l i r ing himself," when the disability in both 
instances is  due to "bodily in jury  or disease." 

His  Honor, after giving a number of illustrations and reading ex- 
cerpts from some of the opinions of this Court, closed h ~ s  charge upon 
the first issue as follows : "But, in conclusion, upon this first issue, I will 
again say to you that  the burden. is upon Mr. Bradshaw, and by that 
I mean to say that  in order for you to answer this issue 'Yes,' in his 
favor, lie must offer cvidence v hich satisfies you by its greater neight  
that since 30 November, 1931, he  has not only been permanently dis- 
abled, but that  he has been totally disabled, so that  he has been thereby 
prevented from performing work for compcmation or profit, or con- 
ducting any business for compensation or profit. And f he has done 
so, remembering the rule which I have laid down as to n h a t  constitutes 
permanent and total disability, it  would be your duty to answer the first 
issue 'Yes.' I f  he  has failed to do so, it  would be your tluty to anslyer 
i t  'KO.' " This  closing clause of the charge is a clear a n J  correct state- 
ment of the lam, and is not in conflict with what his I-lonor formerly 
charged the jury, but is  rather a n  explanation and resume of what he 
had told them. 

Many of these assignments of error to portions of the charge, which i t  
is urged are  in conflict with other portions thereof, are to statements of 
contentions, and the court was not given the opportunity to correct such 
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statements by having its at te~it ion called thereto a t  the time they nere  
made, as required by our practice. ZIood, C1orrzr. of Banks, v. Cobb,  
207 K. C., 1 2 5 ;  Kennedy v. Telegraph Co., 201 N. C., 736. 

The  assignment as error that  the court charged the jury npon the 
second i w w  that if they were satisfied by the greater weight of the 
cridence "that his (plaintiff's) disability lias eoritinued for a period of 
ninety clays after 30 No~ember ,  1931, i t  would be your duty to alisxvcr 
the second issue " instead of using the words of the policy "for a 
period of ninety conspcutixe days," is untenable, since the words "pcriod 
of" connote consec~uti~eness; and this would be so for the further reason 
that the permanency of the plaintiff's disability is admitted by the cle- 
fendant, and 110 question is raised tliroughout the record ac; to its ilura- 
tioil. The  extent of the disability, ~vhether total or not, and not the 
leiigth of time of its existence, \$as the question ii~volvcd. 

The dcf?iitlant', princ~ipal assignments of error are based upon i ts  
nlotions for judgment as of nonsuit and requests for peremptory ill- 
structioils upon the first and second issues. The rulings of the court 
upon these motions and requests raise the simple question as  to nhether 
there n-as sufficient evidence to be sublnitted to the jury upon the first 
and sccond isues .  111 the recent case of Guy v. Insurance  C'o., 206 
S. C., 119, nherein this Court was called upon to  interpret a clause 
substanti:~lly the same as is iilrolved in the instant case, it  is said:  
'(The e\ideiice adduced on the plaintiff's examination in chief, and the 
testimoily of his other witnesses, n a s  sufficient to carry the case to the 
jury on the issue of plaintiff's alleged total arid permanent disability 
nithill tlie meaning of the policy in suit." That  statement is applicable 
here since, nliile there n.as considerable evidence to the contrary, the 
test in~ony of the plaintiff i n  his 0n.n behalf \ \as sufficient to take the 
caw to the jury, and in addition to thiq was the testimony of memhrrs 
of his farn i l -  and of one physician a t  least tending to shorn the totality 
of plaintiff's disability, the permanence of which lvas admitted. 

The class of policies to which those in suit belong are designed to 
pro\ide a substitute for earning when the insured is deprived of capacity 
to earn by bodily injury or disease, and when the vital issue as to 
whether the insured has been so deprired of such capacity is raised tlie 
answer can be ascertained only by the "ancient mode of trial by jury." 
This case presents little more than an  issue of fact upon sharply con- 
flicting evidence, and this issue has been found in favor of tlie plaintiff 
under a fa i r  and impartial charge, free from reversible error. Both in 
theory and in  principle the cases of Guy v. Ins. C'o., supra, and Gcnnett 
.c. Ins. Co., 207 K. C., 640, and cases therein cited, are apposite to the 
instant ease. 

The  judgment is  
Affirmed. 
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J. B. READLING, EXECUTOR OF H.  H.  HOBES, DECEASED, V. TOWN O F  
CORNELIUS, S O R T H  CAROLINA. 

(Filed 1 May, 1035.) 

Municipal Corporations E c-Held: Evidence failed to show causal con- 
nection between injury and town's failure to have street lights burn- 
ing. 

Evidence tending to show that plaintiff's testate was crossing a street 
diagonally near an intersection as it \vas getting dark, and that he mas 
struck and killed by an automobile nhich was running twenty miles ml 
hour ~vith its headlights burning, and that shortly after the accident 
defendant town turned on its street lights, is he ld  insufficient to show a 
causal connection betxeen the failure of defendant toxn to turn on its 
street lights earlier and the accident in snit, and a directed verdict in 
favor of defendant town was not error, there being no eridence of any 
defect in the street. 

APPEAL by plaintiff from Sink, J., and a jury, 4 Septeniber Regular 
Term, 1934. From A ~ E C I ~ L E K B ~ R G ,  Affirmed. 

This is an  action, brought by plaintiff against the defendant, for 
actionable negligence. H. 13. IIobbs, plaintiff's testzte, mas killed 
about 7 o'clock on 27 Septenibw, 1932, by being struck by a Clievrolet 
coach automobile driven by one Little on thc pared portion of the high- 
way, which was 18 feet wide, on Catawba Avenue, in the town of Cor- 
nelius. Little was driving west about 15 or 20 miles an  hour, with 
lights burning on his car. The weather, at tlie time, was foggy and 
misty. I t  was getting dark. I-Iobbs was going in a n o r t h ~ ~ e s t  direction 
from Puckett's Store, which is located on the south side of Catawba 
Avenue, i n  the business section, about 7 5  or 100 yards from a street 
intersection. About the middle of the front of the car struck Hobbs on 
his right side. 

C. A. Webster, a witness for plaintiff, testified in pa2.t: "There are 
two or three places for the people of Cornelius to pass Catawba Avenue. 
Mr.  Hobbs was going toward one of the places or paths that  lead to h is  
house vhen  he was stricken. H e  had not got across tlie road f a r  enough 
to  get in that  path, but there was a path opposite this place. X r .  Hobbs 
was crossing Catawba Avenue at a northwest angle. H e  did not go 
straight across the road. I didn't see him look anywhere as he crossed 
the road. H e  walked like lie was in a hurry. H e  always walked that  
way. H e  held his head stooped a little. Mr. Hobbs mas two-thirds of 
tlie may across the street, walking in a northwest direction, at the time 
he was stricken. H e  was walking a t  an  angle to the car that struck him. 
I I i s  back n7as more to the automobile than if lie had been walking 
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btraight acrow I i l d  not hear a horn h1olr.n. The car that struck 
liinl n a s  traveling not more tlmn 20 miles an hour. I t  had its lights 
hnrni~ig.  1VT1tn hc got to the street, lie just nalketl or1 out across the 
street." 

S e a r  nlwre Hobbs u a i  struck, there waq a street light, but it n a s  not 
hm.aing. Matclics nere  s t r ~ w k  to see nliether Hobhs x7as hur t  or bleed- 
iug-"Tl~cn t h  strctt liqlits calm onn-alio a fla~lilight n a b  u ~ d .  
~ I o b b s 7  body \ \as lying hetnec3rl Y and 10 fect ulicler the street light a i d  
about 2 feet from the edge of the concrete on the north side of tlic street. 
Therc n a s  no defect in tllc street. Hohbs n a s  S1 years of age and Tras 
crnl~loyed by tlie Cornelius Cotton Nil1 and vorked regularly. 

The court helon iriitructed the jury as follons : "The plaiiltiff ha7- 
ing rested its cause of action, the ilefendalit l~av ing  rcsted, prays the 
court to instruct you, and the court docs instruct you, if you find a11 
the el iclel~ce f a ~ o r a h l e  to the plaintiff to be true, the court instructs you 
that even then the plaintiff nould not be entitled to recorcr, a n ~ l  it 1s 
your duty to ansncr the first issue, ~il l icl l  rends as follows : 'Was the 
death of the plaintiff's testate caubecl by negligeilce of defendant, as 
alleged 111 tlie coniplalnt ?' The jury a~isuered  tlie issue 'No.' " 

Jutlg~iieilt n a s  rcndered by the court below on the ~erclict .  T o  the 
foregoing instruction, and the signing of the juilgmcnt, the plaintiff 
cxceptecl and assigrlcd error and appealed to the Supreme Court. 

IZzig7r G. Xi tche l l  and Z. V.  T u d i n g l o n  for plaintiff. 
Guy 71. C1arszcell and Joe TV. E r c ~ n  for defendanf .  

PER CLRIAJI. From the entire evidence in this case, we think the 
court hclon correct i n  the charge. The eridence indicates that plain- 
tiff's testate r a s  crossing Catawba Avenue in  the town of Cornelius, not 
a t  ail intersection and in a hurry,  TI-ithout lookil~g, his head stooped. 
The car that  struck him had its lights burning. The fact that the de- 
fclidar~t so early in the evening had not turned on the lights of the town 
1l:d no causal colineetion with plaiiltiff7s testate's irijury. There n-as no 
defect in the street. We think the case of B r a d y  c. Randieman,  159 
S. C., 434, is  aery nearly on "all fours" with the present ease a d  sus- 
tains the charge of the court below. V e  think the case of S p a s  zi. 
Greensboro, 204 S. C., 239, is distinguishable. The  judgment of the 
court below is  

Affirmed. 
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E S S I E  PAPPAS v. LOUIS PAPPAS 

and 
MRS. E S S I E  E L K I N  AND DAVILLUS PAPPUS,  BY HIS 'NEXT FRIESD, 

MRS. E S S I E  ELKIN,  v. LOUIS PAPPAS. 

(Filed 1 May, 1935.) 

1. Parent and Child A c- 
Decree awarding custody of minor child to its mother, who had been 

divorced from its father and had married again, held ~orrec t  upon the 
facts found by the court under the principle that the welfare of the child 
is the paramount consideration in determining its custody. 

2. Parent and Child A b- 
The duty of a father to provide for the support of his minor child is not 

absolute, and on tlle facts of the instant case, the order relieving the 
father of this duty while his child is in the custody of its mother is held 
within the discretion of the trial court and not subject to review. 

APPFALS by both plaintiffs and defendant from H a r d i n y ,  J., at  Febru- 
ary Special Term, 1933, of MECKLENBURO. Affirmed in  90th appeals. 

Tlie above-entitled actions, each involving the custody of Davillus 
Pappas, the minor son of Mrs. Essie Elkins and L o u ~  Pappas, her 
formrr husband, and his support by the defendant Louiii Pappas while 
i n  the custody of liis mother, pursuant to an order of the Superior 
Court of Necklcnburg County, were consolid:~ted, by consent, for trial. 

011 tlie fncts found by him, Judge Harding remanded the said Davil- 
1us I'appas to tlie custody of liis mother, Mrs. Essie Elkin, and refused 
to allow hcr motion that his father, the dofendant Louis Pappns, be 
required to provide for his support while he was in her custody. 

Both the plaintiffs and the defendant appealed from the order of 
Judge Harding to the Supreme Court. 

Cr. T .  Camtccll  and Joe W. E r v i n  for plaint i fs .  
11. L. Taylor for defendant .  

PLR CURIAAI. On the facts found by him, to which neither of the  
parties escepted, there was no error i n  tlie order of Judge Harding in 
this c u e .  The order is affirmed. 

111 l 'yncr  v. l 'yner, 206 N. C., 776, 175 S. E., 144, ii, is said:  "In 
determining tlie custody of cliildrcn, their ~velfare is  1he paramount 
consideration. Even parental love must yield to the claims of another 
if, after due judicial inyestigation, it is found that  the best interest of 
tlie children is subserved thereby." This well-settled principle is appli- 
cable to the facts of the instant case. 
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T h r  duty, both moral  and legal, of a fa ther  t o  provide for  the  support  
of his  minor  child i s  not absolute. O n  t h e  fac t s  of the  instant  case, the 
order  relieving t h e  fa ther  of th i s  duty,  while his  child is  i n  the custody 
of h i s  mother, was within tlie discretion of the  judge, and  for  t h a t  
reason not subject to  review by  this  Court.  

Affirmed. 

BETTIE GREENE ET AL. V. N. C. JONES ET AL. 

(Filed 1 May, 1935.) 

Pleadings D b - Demurrer for misjoindrr of parties and canses held 
properly sustained in this case. 

A11 action by a n-idow, individuallq and as  administratrix of her deceased 
husband, and tlie heirs a t  law of the deceased husband, to recover two 
tracts of land, one of which had been held by the widow and her husband 
by entirety, upon allegations that defendants had obtained title thereto 
from the \ridow and her husband wrongfully, is properly dismissed upon 
demurrer for misjoinder of parties and causes of action, for that  the 
\\.idow as ac1miliistr:itris could hnrc no  interest in her liuslmnd's real 
ostxtc. of which he died seizrd, in the absence of nllrgation that thc pcr- 
sollalty was insufficient to p:iy clehts; ant1 the n-itlo\v, as :~tlmil~istl ' ;~tris,  
;in11 the heirs a t  law could hare 110 interest in tlie land forn1~'rly held l ~ y  
the deceased and his wife by tlie entirety. 

, i r r c a ~  by plaintiffs f r o m  order sustaining dcmurrer  made by 
Cowper ,  Spec ia l  J u d g ~ ,  at  December Special Term,  1931, of WAKE. 
Affirmecl. 

J .  IT'. Rarbee  and  J .  X .  T e m p l e f o n  for  p la in t i f f s ,  appe l lan f s .  
J o n e s  CE Brass{ield for de f endan t s ,  appellees.  

PER CURIABI. T h i s  action was instituted by Bet t ie  Greene, Bet t ie  
Greene, next f r iend of Tull ie  Greene, Gilbert,  K a t i e  a n d  Bet t ic  M a y  
Greenc, minors;  Robert Grecnr, Blan ie  Davis  and  husband;  Farinie 
Greene, Ruby ,  Bnxter,  and  T a m  Greene, a n d  Bet t ie  Greene, adminis- 
t ra t r ix  of A. R. Greeilr, against 11. C. Jones and  J. P. Jones, t rading and  
doing businrss as  hl. C. Jones  S: Son,  Durwood Vaughn,  Oris  V ~ t u g h n ,  
Evelyn Pascl~xl l ,  J e t e r  Paschall,  J a n c t  Stallings, Maurice Stallings, I o n e  
Burchette, H e r m a n  Burchette, S a d i e  Xichols, Ed. Xichols, K. L. Nich-  
ols, J r . ,  W i l m a  Perkins,  J. P. Jones, administrator  of M. C. Jones, and  
H a m a  Perkins, fo r  the recovery of the  separate  values of two certain 
t racts  of land i n  Cedar F o r k  Township, Wake  County, containing 47 
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acres and 30 acres, respectirely, titles to which i t  is allegzd were mong-  
fully procured by the defendants from Bettie Greene and her late hus- 
band, .I. R. Greene. I t  is alleged in the complaint t ha ;  A. R. Greene 
died seized and possessed of the 47-acre tract, and that  a t  the time of his 
death lie and his wife, Bettie Greene, held the 30-acre tract by the 
entirety, and that  the w l u e  of the former tract was $3,500, and that  the 
d u e  of the latter tract was $4,000. Bettie Greene, as administratrix 
of -1. It. Greene, can have no interest in the real property of which her 
intestate died seized, i n  the absence of any allegation that  his personal 
estate was insufficient to pay his debts, and as such adminis t ra t~ix  she 
can hare  no interest i11 the tract of land formerly held by her and her 
husband by the entirety. The other plaintiffs, who are heirs a t  law of 
AI. R. Qreene, hare  no interest in the tract of land formerly held by the 
deceased and his wife by the entirety. I t  is, therefore, manifest that  
there can be no conimunity of interest among the various plaintiffs as to  
the recovery of the different tracts of land, or of the va1s.e~ thereof, and 
that  the demurrer was properly sustained for that  there was a misjoinder 
of parties as well as causes of action. Tlzigpen,  G .  C o t t o n  ,?Uills, 151  
N. C., 97 ;  C a m p b e l l  c. P o w e r  C o m p a n y ,  166 N. C., 488; R o g e r s  v. 
R o g e r s ,  192 N. C., 50. 

Affirmed. 

R E N N I E  P. J O H N S  v. T I L D E N  B. STEVEKSCbN. 

(Filed 1 May, 1935.) 

Pleadings D c- 

Where it does not appear upon the face of the complaint that the injury 
in suit was inflicted in another state, a demurrer upon the ground that 
the injury was inflicted in such other state and that under its laws plain- 
tiff could not recover is properly overruled as a "speaking demurrer." 

APPEAL by the defendant from order sustaining a demurrer made by 
l i a r d i n g ,  J . ,  at  February Special Term, 1934, of MECKLENBURG. 
Affirmed. 

J .  L a u r e n c e  J o n e s  for  d e f e n d a n t ,  appe l lan t .  
J a k e  F .  X e w e l l  for  p la in t i f f ,  appel lee .  

PER CURIAAX. This is  an  action by the plaintiff to recover damages 
for personal injuries alleged to hare  been proximately caused by the 
negligence of the defendant i n  the operation of a n  automobile owned by 
him and in  which she was riding as an  invited guest. 
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A f t e r  filing answer, t h e  defendant demurred ore  tenus upon  the  ground 
t h a t  t h e  complaint  failed t o  s tate  a cause of action f o r  t h a t  the  in jur ies  
alleged t o  have been suffered by  t h e  plaintiff were inflicted in the S t a t e  
of South  Carolina, making  t h e  law of South  Caro l ina  applicable, and  
t h a t  the  facts  alleged did not s ta te  a cause of action under  such law. A 
careful  scrut iny of t h e  complaint fai ls  to  reveal t h a t  i t  is  anywhere 
therein alleged t h a t  t h e  injur ies  were inflicted i n  t h e  S t a t e  of South  
Carolina, and hence the demurre r  invokes a fac t  not  appear ing  on t h e  
face of t h e  complaint,  a n d  thereby becomes a "speaking demurrer," and  
f o r  t h a t  reason was  properly overruled. Latham 11. Highway Commis- 
&on, 185  N. C., 134. 

Affirmed. 

THE TRAVELLERS INSURAXCE COMPANY, A CORPORATION, V. A. A. MUR- 
DOCK, INDIVIDUALLY, AND DOING BUSINESS AS CITY ICE AND COAL 
COMPANY, INC., A N D  AS CAROLINA ICE COMPANY, INC. 

(Filed 22 May, 1935.) 

1. Appeal and Error F +Where there is no exoeption to the findings of 
fa& they are conclusive on appeal. 

Where a jury trial is  waived, and there is no exception to the findings 
of fact by the court presenting defendants' contention that certain of the 
findings a re  not supported by evidence, the findings are conclusire and 
defendants' contention cannot be considered on appeal. 

2. Master and Servant P e t e s  promulgated in amordance with plan 
approved by Insurance Commissioner prior to issuance of policy held 
recoverable by insurer under the terms of the policy. 

The parties waived trial by jury, and the trial court found that  the 
policies of compensation insurance issued by plaintiff insurer were written 
in accordance with the rates promulgated and approved by the Insurance 
Commissioner in accordance with the Compensation Act, and that  the 
policies expressly stipulated that  the rates should be subject to modifica- 
tion in accordance with the rating plans established and definitely made 
applicable to the policies and approved by the Insurance Commissioner, 
and that prior to the issuance of the policies a schedule of rates known 
as  the "merit rating plan" had been approved by the Insurance Commis- 
sioner, and that thereafter the rates applicable to the policies in accord- 
ance with the "merit rating plan" so approved by the Insurance Commis- 
sioner in accordance ~ i t h  the Compensation Act were promulgated by the 
Compensation Rating Bureau. Held:  The findings support judgment that 
insurer is entitled to recover premiums based upon the rates promulgated 
under the "merit rating plan" approved by the Insurance Commissioner 
prior to the issuance of the policies. 
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APPEAL by defendants from Cowper, Special Judge, at  December 
Special Term, 1934, of WAKE. Affirmed. 

This is an action to recover of the defendants the amount due to the 
plaintiff for premiums on two policies of insurance issued by the plain- 
tiff to the defendants, one dated 10 August, 1931, and the other dated 
10 August, 1932. 

The action was begun in the city court of Raleigh, on 4 March, 1933, 
and was tried in said court on 20 November, 1933. From judgment of 
said court in favor of the plaintiff and against the defendants for thirty- 
nine cents, with interest and costs, the plaintiff appealed to the Superior 
Court of Wake County. 

At the trial of the action in the Superior Court, judgment was ren- 
dered as follows: 

"This cause coming on to be heard on appeal from the judgment 
herein in the city court of Raleigh, North Carolina, a.id being heard, 
de novo, by the undersigned, G. Q. Cowper, Judge presiding at the 
Special December Term, 1934, of Wake Superior Court, a jury trial 
having been waived, and i t  being agreed that the court should find the 
facts and make its conclusions of law, the court finds: 

''1. That the Travellers Insurance Company, under date of 10 August, 
1931, issued to the defendants its policy of Workmen'i3 Compensation 
Insurance No. UB-7141518 on its standard form for ruch policy and 
containing an endorsement for such policies in accordance with the 
North Carolina Workmen's Compensation Act ; that said endorsement 
contains the following provision : 

" 'This policy is issued by the company and is accepted by this ew- 
ployer with the agreement that the rates of premium are subject to 
modification in  accordance with the rate manual and rating plans estab- 
lished and definitely made applicable to this policy by the Southeastern 
Compensation Rating Bureau and approved by the Commissioner of 
Insurance of the State of North Carolina, such modification, if any, to 
be expressed by endorsement naming the effective date thereof.' 

"That said policy contained the following classifications and ratings 
per $100 remuneration : No. 2150-32-3.25 ; Nos. 8233 and 8203-2.75 ; 
NO. 8810-.07. 

"2. That the Travellers Insurance Company, under date of 10 August, 
1932, issued to defendant City Ice and Coal Company, Inc., its policy 
of Workmen's Compensation Insurance No. UB-7141519 on its standard 
form for such policy and containing an endorsement for such policies 
in accordance with the Workmen's Compensation Act of North Carolina; 
that said endorsement provides as follows: 

"'This policy is issued by the company and is accepted by this em- 
ployer with the agreement that the rates of premium are subject to 
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modification in  accordance with the rate manual and rating plans estab- 
lished and definitely made applicable to this policy by the Southeastern 
Compensation Rating Eureau and approved by the Commissioner of 
Insurance of the State of North Carolina, such modification, if any, to 
be expressed by endorsement naming the effective date thereof.' 

"That said policy contains an  endorsement, KO. 815, as follo~vs: 
" 'The policy to which this endorsement i s  attached has  been issued 

at  the manual rate because at  the time of issue the adjusted rate is not 
available. I t  is agreed that  the adjusted rate for this policy will be 
obtained as soon after its effective date as possible and, when obtained, 
an  endorsement will be issued for attachment to this policy stating the 
adjusted rate, which adjusted rate shall be substituted for the manual 
rate temporarily used, and shall become the actual rate for this policy 
from and after its effective date.' 

"That said policy was issued on the following classifications and 
ratings per $100 remuneration: No. 2150-32-3.25; Nos. 8233 and 
8203-2.75 ; No. 8810-.07. 

"3. Tha t  said rates contained in  the two policics of insurance were 
the rates promulgated and established on 7 May, 1929, by the Insurance 
Commissioner of North Carolina, for the classifications therein men- 
tioned, and that said rates were approved by the Commissioner of Insur- 
ance of North Carolina in accordance with the North Carolina Work- 
men's Compensation Act. 

"4. Tha t  prior to the issuance of the two policies of insurance, on 
7 May, 1929, there had been promulgated by the Insurance Commis- 
sioner of North Carolina a schedule of rates known as the merit rating 
plan, and that  said schedule of rates, or merit rating plan, had been 
approved by the Commissioner of Insurance of Xorth Carolina in 
accordance with the North Carolina Workmen's Compensation Act. 

"5. That  thereafter, upon inspection and in accordance with the 
schedule of rates or merit rating plan contained in the rate manual of 
tlic Compensation Rating and Inspection Bureau, the Compensation 
Rating and Inspection Bureau promulgated rates as fo l low for Policy 
NO. UB-7141518: NO. 2150-3.432; Kos. 5233 and 8203-2.904; S o .  
8810-.074; that the plaintiff thereupon issued, and caused to be at- 
tached to the policy, an endorsement containing said rates as promul- 
gated by the Compensation Rating and Inspection Bureau. 

''6. That thereafter, upon inspection and in accordance with the sched- 
ule of rates or merit rating plan contained in  the rate manual of the 
Compensation Rating and Inspection Bureau, the Compensation Rating 
and Inspection Bureau promulgated rates as follows for Policy No. 
UB-7l4lSlD : No. 2150--&.173 ; No. 8233-4.699 ; No. 8203-3.531 ; 
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No. 8810-.090; that the plaintiff thereupon issued a ~ d  caused to be 
attached to the policy an endorsement containing said rates as promul- 
gated by the Compensation Rating and Inspection Bureau. 

"7. That the rates were promulgated by the Compznsation Rating 
and Inspection Bureau in accordance with the experience rating of the 
defendants and in  accordance with the merit rating plan established by 
the Compensation Rating and Inspection Bureau and approved by the 
Commissioner of Insurance as required by the North Carolina Work- 
men's Compensation Act. 
"5. That the defendants are indebted to plaintiff for Policy No. 

UB-7141518 for the balance of said premium in the amount of $118.34, 
and that defendants are indebted to plaintiff for policy No. UB-7141519 
for the balance of said premium in the amount of $184.01. 

"9. The court further finds that plaintiff and defendants by the con- 
tracts of insurance expressly stipulated that the policies were issued a t  
the manual rates and were subject to modification in accordance with 
the rate manual and rating plans established and definitely made ap- 
plicable to the policies, and that such modifications were made in rrccord- 
ance with the rate manual and rating plans established by the Commis- 
sioner of Insurance of North Carolina. 

"It is therefore ordered, adjudged, and dwreed that plaintiff recover 
of the defendants the sum of $118.34, and the further !;urn of $184.01, 
together with interest on said sums from 24 July, 1933, until paid, 
subject to a credit of $14.33, and that defendants pay the costs as taxed 
by the clerk." 

The defendants excepted to the foregoing judgment, and appealed to 
the Supreme Court, assigning as error the signing by the court of the 
judgment. 

J .  d l .  Broughton and TY. H. Yarborough, Jr., for plaiotiff 
J. C. Little and Allen Langston for defendants. 

CONNOR, J. I n  Fertilizer Co. v. Godley, 204 N. C., 243, 167 S. E., 
816, it is said: 

"It is well settled in this jurisdiction that where a jury trial is waived, 
as in this case, and the trial judge finds the  facts and judgment is 
entered thereon, if there was any competent, sufficient evidence to sup- 
port the findings of fact, and the facts support the judgment, in such 
case, the findings of fact and the judgment thereon are conclusive." 

I n  the instant case there was no exception by the defendants to any 
finding of fact made by the judge. The findings of fact are therefore 
conclusive on defendants7 appeal to this Court. The contention of the 
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defendants on the i r  appeal  t o  this Cour t  t h a t  there was  no evidence a t  
t h e  t r i a l  t o  support  cer tain findings of fact  made  by t h e  judge is not 

presented by a valid assignment of error, and  f o r  t h a t  reason cannot be 
considered. 

T h e  judgment is  supported by the  findings of fact  made  by t h e  t r i a l  
judge, and  f o r  t h a t  reason is  

Affirmed. 

STL4TE O F  NORTH CAROLINA EX REL. B. H. HICKS, EXECUTOR, AND 

BELLE H. PURVIS, EXECUTRIX OF T. T. HICKS, DECEASED, E. 1,. 
ROGERS, PERRY BRARIE, T. &I. BRARIE, AND CHARLES TV. HAR- 
GROVE r. MILDRED W. PURVIS, ADMINISTRATRIX C. T. A. OF S. M. 
BLACKNALL, DECEASED, ASD THE FIDELITY AND CASUALTY COBI- 
PANY O F  NEW YORK. 

(Filed 22 May, 1935.) 

1. Executors and  Administrators G f-Action to recover fo r  certain dis- 
bursements as breach of bond held not  action t o  surcharge o r  falsify 
final account, and  was improperly remanded t o  clerk. 

Plaintiffs, creditors of the estate, brought action against the adminis- 
tratrix c. t .  a, and the suretr  on her statutory bond, C. S., 33, to recover 
for disbursements out of the assets of the estate by the administratrix to 
the heirs a t  law and distributees in settlement of a caveat proceeding 
instituted by them, and to certain attorneys a t  law for services in defend- 
ing the caveat proceedings, and certain losses to the estate incurred by 
the administratrix in the operation of the business in which deceased TTas 
engaged a t  the date of his death, and commissions to the administratrix 
to which they contend she was not entitled. The action was referred to a 
referee, and upon the filing of the report of the referee the trial court 
ordered that the final account of the administratrix be remanded to the 
clerk to adjust and settle in accordance with certain rulings appearing in 
the order. Held: The action or proceeding was not to surcharge or 
falsify the final account of the administratrix, the correctness of the 
account not being disputed, but to recol-er of defendants the amount of 
the disbursements attacked as  being a breach of the statutory bond, and 
the o r d ~ r  in effect remanding the action to the clerk to adjust and settle 
the final account was error, plaintiffs being entitled to judgment in accord- 
ance with the law applicable to the findings of fact by the referee, and a 
new trial is  awarded upon exceptions to the conclusions of law of the 
referee. 

2. Appeal and E r r o r  H a- 
Where both parties appeal from an order entered in the cause upon the 

report of the referee, and upon plaintiffs' appeal the order is reversed 
and set aside, the defendant's appeal must be dismissed, since there is no 
judgment in the record from which an appeal will lie. 
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APPEAL by plaintiffs and by the defendant The Fidelity and Casualty 
Company of New York from Devin, J., at January Term, 1935, of 
VANCI:. Error in the appeal of plaintiffs; appeal of the defendant dis- 
missed. 

This is an action to recover of the defendants damages for alleged 
breaches of the statutory bond executed and filed by the defendant 
Mildred W. Purvis, administratrix c, t .  a, of S. M. Blatknall, deceased, 
as principal, and The Fidelity and Casualty Company of New York 
as surety. The plaintiffs are creditors of the estate of f',. hl. Blacknall, 
deceased, holding claims against said estate in the aggregate amount of 
$21,587.41, as evidenced by notes executed by the said S. hf.  Blacknall. 

The action was begun in the Superior Court of Vance County on 
27 January, 1933. 

At October Term, 1933, of said court, by consent of the plaintiffs and 
of the defendant The Fidelity and Casualty Company of New York, and 
subject to the exception of the defendant Mildred W. I'urvis, adminis- 
tratrix c. t .  a,, the action was referred to a referee for trial. I t  was 
heard at  January Term, 1935, of said court, upon exceptions to the 
report of the referee, duly filed by the plaintiffs and b ~ i  the defendant 
The Fidelity and Casualty Company of New York. The findings of 
fact made by the referee, and set out in his report, were approved by the 
judge, and his conclusions of law, as modified, were affirmed. 

I t  was thereupon ordered and adjudged by the court :hat the "Tina1 
account of said Mildred W. Purvis, administratrix c. t .  a. of S. M. Black- 
nall, deceased, be and the same is remanded to the clerk of the Superior' 
Court of Vance County to adjust and settle the same in accordance with 
this judgment, to wit: ( a )  The disallowance of the credit of $10,000 
for amount paid to compromise the caveat to the mill; (13) the disallow- 
ance of the credit of $7,000 for amount paid attorneys to defend the 
caveat to the mill; and (c) for allowance of proper commissions to said 
administratrix, all of which has been herein specifically set out." 

From this order both the plaintiffs and the defendart The Fidelity 
and Casualty Company of New York appealed to the Supreme Court. 

B. H .  Hicks, T .  G. Stem, and B. 8. Roysfer, Jr., for plaintiffs. 
Ruark d Ruarh- for defendant. 

CONNOR, J. This action was begun in the Superior Court of Vance 
County to recover of the defendants damages resulting from certain 
alleged breaches of the bond executed by the defendant Mildred W. 
Purvis, administratrix c. t. a. of S. M. Blacknall, deceased, as principal, 
and by the defendant The Fidelity and Casualty Company of New York 
as surety. The bond is in the penal sum of $80,000 and is conditioned 
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as required by statute. C. S., 33. The plaintiffs are creditors of the 
estate of S. M. Blacknall, who died in Vance County on 19 April, 1929, 
leaving a last will and testament, which has been duly probated and 
recorded. Their claims against the estate are founded upon notes exe- 
cuted by S. M. Blacknall, and aggregate the sum of $21,587.41. These 
claims have not been paid. There are no assets now in the hands of the 
defendant Mildred W. Purvis, administratrix c. t. a,, for the payment of 
these claims, or any part of them. 

I t  is alleged in the complaint that the defendant Mildred W. Purvis, 
administratrix c. t .  a. of S .  M. Blacknall, deceased, some time during the 
month of June, 1929, wrongfully paid to certain heirs a t  law and dis- 
tributees of the estate of S. M. Blacknall, out of the assets of his estate 
then in her possession, the sum of $10,000 in settlement of a caveat pro- 
ceeding instituted by said heirs at  law and distributees, before the clerk 
of the Superior Court of Vance County; and that such payment was a 
breach of her bond, in the nature of a devistavit, and resulted in dam- 
ages to the plaintiffs. 

I t  is further alleged in the complaint that the defendant Mildred W. 
Purvis, administratrix c. t. a. of S .  M .  Blacknall, deceased, some time 
during the month of June, 1929, wrongfully paid to certain attorneys at 
lam, employed by her, out of the assets of the estate of the said S. M. 
Blacknall. deceased, the sum of $7,000, for their services in defending the 
caveat proceeding which was instituted by heirs at  law and distributees 
of the estate of the said S. hl. Blacknall, deceased; that such payment 
was a breach of her bond, in the nature of a devistavit, and resulted in 
damages to the plaintiffs. 

I t  is further alleged in the complaint that from the date of her quali- 
fication as administratrix c. t. a. of S .  M. Blacknall, deceased, to wit:  
23 April, 1929, to some time during the summer of 1932, the defendant 
Mildred W. Purris, administratrix c. t .  a. of S .  M. Blacknall, deceased, 
continued the operation of the business in which the deceased mas en- 
gaged at the date of his death, and for that purpose wrongfully paid out 
large sums of money belonging to the estate; and that the use of said 
money for said purpose was a breach of her bond, in the nature of a 
devistavit, and resulted in damages to the plaintiffs. 

I t  is further alleged in the complaint that because of the said breaches 
of her bond, the defendant Mildred W. Purvis, administratrix c. t. a. of 
S. M. Blacknall, deceased, is not entitled to commissions, but that not- 
withstanding this, she has wrongfully paid to herself, out of the assets of 
the estate, large sums as commissions, and that such payment was a 
breach of her bond, in the nature of a devistavit, and resulted in damages 
to the plaintiffs. 
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I n  its answer to the complaint the defendant The Fidelity and Cas- 
ualty Company of New York, surety on the bond of its codefendant, 
denies that she has breached her bond as alleged in  the complaint, i n  any 
respect, and among other defenses to plaintiffs' recovery in this action 
of the said defendant, pleads the three-year statute of limitations, C. S., 
441 (6).  

This is not an action or proceeding to surcharge or falsify the final 
account of the defendant Mildred W. Purvis, administratrix c. t. a. of 
S.  M. Blacknall, which was filed in the office of the clerk of the Superior 
Court of Vance County on 9 December, 1932, and, because of the dis- 
qualification of said clerk, by reason of his interest in the estate, audited 
and approved by the judge of the Superior Court of Vance County. 
The plaintiffs do not challenge in this action the correctness of said 
account. They contend that disbursements shown by said account were 
breaches of the bond sued on, and that by reason of these breaches they 
are entitled to recover of both the principal and the surety on said bond, 
the damages which they have sustained as creditors of the estate of S. M. 
Blacknall, whose just claims have not been paid. 

On the facts found by the referee, and approved by the judge, the 
plaintiffs were entitled to a judgment in accordance with the law appli- 
cable to these facts. The order made by the judge, in &ect remanding 
the action to the clerk of the court to adjust and settle the final account 
of the defendant Mildred W. Purvis, administratrix c ,  t. a. of S. M. 
Blacknall, in accordance with certain rulings appearing in the order, 
was error. The order is reversed and set aside, to the end that there 
may be a new trial of the action on the report of the referee. The cor- 
rectness of the rulings of the judge on the exceptions to the conclusions 
of law made by the referee cannot be considered by this Court in the 
present state of the record; nor should such rulings be deemed conclu- 
sive at  the new trial. 

As the order of the judge, in effect remanding the a d o n  to the clerk 
of the Superior Court of Vance County, has been reversed and set aside, 
i t  follows that the appeal of the defendant The Fidelity and Casualty 
Company of New York from said order must be dismissed. There is no 
judgment in  the record from which an appeal to this Court will lie. 
See Pritchard v. Spring Co., 151 N. C., 249, 65 S. E.: 968, and cases 
cited. 

Error in plaintiffs' appeal. 
Defendant's appeal dismissed. 
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STATE v. JASPER TYSON. 

(Filed 22 May, 1935.) 

1. Brrstards B c-Warrant under  N. C. Code, 276 ( a ) ,  mus t  charge de- 
fendant with wilful failure to support  illegitimate child. 

The begetting of an illegitimate child is not of itself a crime, and a war- 
rant charging defendant with being the father of an unborn, illegiti- 
mate child is insufficient to  support a prosecution under PI'. C. Code, 
276 ( a ) ,  nor is such insufficiency cured by an amendment allowing the 
word "wilful" to  be inserted therein, in the absence of an amendment 
alleging the birth of the child and defendant's refusal to support the child. 

2. Indictment F *Where war ran t  is insufficient t o  charge any crime 
deficiency m y  not  be cured by charge o r  ver&ict. 

Defendant was prosecuted under a warrant charging him with being 
the father of an unborn, illegitimate child. The issue submitted to the 
jury and the charge of the court presented to the jury the question 
of defendant's wilful refusal to support his illegitimate child. Held:  
The failure of the warrant to charge defendant with wilful failure to 
support his illegitimate child wns not cured by the charge or verdict, 
since the warrant fails to charge any criminal offense. 

3. Criminal S a w  J a- 
Where the warrant upon which defendant was tried is insufficient to 

charge any crime, defendant's motion in arrest of judgment should be 
allowed, since the defect is one appearing on the face of the record. 

APPEAL by defendant f r o m  Alley, J., a t  J a n u a r y  Term, 1935, of 
ANSON. E r r o r .  

T h i s  case came on t o  be heard  by  the  Superior  Cour t  upon appeal  
f rom the  Anson County cr iminal  court  upon  the following affidavit and  
warrant ,  t o  wi t :  

S t a t e  of N o r t h  Carolina-Anson County. 

S t a t e  v. J a s p e r  Tyson. 

M a r y  Robinson, Superintendent  of Public  Welfare, being duly sworn, 
complains and  says tha t  Sad ie  Bernice Richardson i s  a resident of 
Anson County, and  tha t  she is now pregnant, and  t h a t  J a s p e r  Tyson is 
the fa ther  of her  illegitimate, unborn  child, and  she prays  the  court  to  
issue a w a r r a n t  of a t tachment  f o r  the  body of t h e  said J a s p e r  Tyson 
t h a t  the  paterni ty of her  said unborn illegitimate child m a y  be deter- 
mined a s  provided i n  section 276 D, Laws of 1933, and  t h a t  t h e  said 
fa ther  m a y  be held by  the said court  t o  provide support  and  maintenance 
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for the said child after its birth, as is provided by law, contrary to the 
form of the statute and against the peace and dignity of the State. 

Sworn to and subscribed before me, this the 5th day of April, 1934. 
MARY ROBINSON, 

Superintendent of Public Welfare. 
R. E .  LITTLE, 

Clerk of the Superior Court. 

State of North Carolina, 
To the Sheriff or any other lawful officer of Xnson County-Greeting : 

For the cause stated in affidavit hereto attached, you are hereby com- 
manded forthwith to arrest Jasper Tyson and him safey keep, so that 
you have him before dnson County Criminal Court, at Wadesboro, N. C., 
forthwith to answer the above complaint, and be dealt 1xith as the law 
directs. 

Given under my hand and seal, this the 5th day of April, 1934. 
R. E. LITTLE, Clerk o f  the ,Superior Court for the 

County of Anson, State of North Carolina. 

The record discloses that at the close of the State's evidence the de- 
fendant moved for a judgment as of nonsuit, "stating that the chief 
ground in support of the motion is that the warrant failed to charge that 
the refusal to support the child was wilful," and that thereupon "the 
solicitor for the State requests the court for permission to amend the 
warrant and put in the word 'wilful,' and the court allows the amend- 
ment, . . ." 

The court submitted the following issues to the jury, both of which 
were answered in the affirmative, to wit:  

"1. I s  the defendant the father of the bastard child of Sallie Bernice 
Richardson 

"2. Has  the defendant wilfully failed arid refused to support and 
maintain said child, as alleged?" 

Upon the coming in  of the ~ e r d i c t  the defendant moved in arrest of 
judgment ". . . for that the warrant under which the defendant was 
indicted does not allege that the defendant wilfully neglects or refuses 
to support and maintain his illegitimate child. . . . This motion 
in arrest of judgment was overruled, and the action of the court in so 
doing is made the basis of an exceptive assignment of error. 

The court then proceeded to pronounce judgment of imprisonment for 
four months, but provided that the prison sentence was "not to go into 
effcct" if it shall be made to appear that the defendant has paid into 
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court one hundred dollars, in certain installments, for the "use of the 
plaintiff and her bastard child." From this judgment the defendant 
appealed, assigning errors. 

Attorney-General Seawell and Assisfant Attorney-General Aiken for 
the Sfa.te. 

B. M. Covington for defendant. 

SCHFNCR, J. While the record discloses that  a t  the close of the 
State's evidence, upon motion of the solicitor for permission to amend 
the warrant and put in  the word ''wilful," the court allowed the amend- 
ment, it nowhere appears in the record that  the word "wilful" was ever 
actually inserted in  the warrant. 

An examination of the warrant as set forth in  the record also reveals 
that the word "nilful" cannot be inserted anywhere therein and make the 
charge that the defendant wilfully neglected or refused to support and 
maintain his illegitimate child. I n  fact, the warrant was issued before 
the birth of the child, and was never amended so as to allege so much 
as the birth, much less the neglect and refusal to support. 

Sotwithstnnding that the question of the defendant's n-ilful neglect 
and refusal to support and maintain his illegitimate child was presented 
both by the issue submitted to the jury and the charge of the court, the 
motion in  arrest of judgment should haxe been allowed, since, even 
assuming that the word "wilful" be inserted in  any place or places 
therein, the warrant does not charge the offense against which the statute 
in~eighs ,  or any other criminal offense, as the begetting of an  illegiti- 
mate cliild in itself is not a crime. Section 1, chapter 228, Public Lams 
1933 (section 276-a, 1933 Supplement of K. C. Code of 1931, hlichie), 
reads: "Any parent who wilfully neglects or who refuses to support and 
maintain his or her illegitimate child shall be guilty of a misdemeanor 
and subject to such penalties as are hereinafter pro&ed. . . ." So 
fa r  as the record discloses, no attempt was made to make the warrant 
comply with the statute, except to have the court allow the motion to 
insert therein the word "~vilful," with no further amendment compre- 
hending and including the derelictions of the putative father after-the 
birth of the illegitimate child. 

The defect or omission appearing, as it does on the face of the record, 
may be taken advantage of by niotion in arrest of judgment. S. v. 
Lewis, 194 N. C., 620, and cases there cited. 

Error.  
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P R A T E R  PULVERIZER COMPANY, A CORPORATION, v. El. H. JENNINGS,  
TRADISG a s  LEWISVILLE ROLLER MILLS .  

(Filed 22 Nay, 1936.) 

1. Appeal and Error E h- 
Where the answers of the jury to the first two issues renders the 

answering of the third issue unnecessary, an exception I:O the admission 
of evidence relating to the third issue becomes immaterial and need not 
be considered on appeal. 

The charge in this case, when construed as a whole in the light of the 
issues, is held not to contain reversible error and to fa.irly present the 
contentions of the parties and the law applicable to the theory of trial. 

3. Trial E f- 
If the charge fails to fully set forth a party's contentions or incor- 

rectly states them, it is incumbent upon the party to aptly request addi- 
tional or more specific statements of the contentions. 

4. Appeal and Error B + 
An appeal will be considered in the light of the theory of trial in the 

lower court. 

APPEAL from Hill, J., at  J u l y  Special Term, 1934, of FORSYTH. NO 
error. 

This was a civil action, instituted by the plaintiff against the defend- 
ant  i n  the Forsyth County court to recover the purchase price of "1 
No. 30 Blue Streak custom mill complete,'' and accessories, and to sub- 
ject said property to sale to satisfy such debt, wherein the defendant 
admitted the delivery of the property but set u p  as  a defense to the 
action that  such property mas delivered to him upon the condition 
precedent that  he should first t ry  out the mill to  ascertain if it  met the 
guarantee of the seller that i t  would "grind feed better and a t  a lover 
cost per hundred pounds than any other mill on the market," before 
the order providing for a conditional sales contract and notes theretofore 
signed by the defendant should become effective. The case was tried 
upon the following issues, to which answers were made as indicated, 
to  wit : 

"1. .Did the defendant execute the written instrument, as alleged in 
the complaint ? Answer : 'Yes.' 

"2. Was  the written instrunlent signed by the defendant upon a con- 
dition precedent, as alleged in  the a n k e r ?  - Answer : 'No.' 

- 

"3. If so, has the condition precedent been fulfilled? Answer: 
"4. What amount, if any, is the plaintiff entitled to recorer of the 

defendant? Answer: '$817.71.) " 
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From judgment that the plaintiff recover the sum of $817.71, and 
that the property be condemned and sold to satisfy the judgment, the 
defendant appealed from the Forsyth County court to the Superior 
Court, making 22 assignments of error. The case came on to be heard 
at  term time, and the Superior Court entered judgment overruling each 
and every assignment of error and entered judgment affirming the 
Forsyth County court. Whereupon, the defendant appealed to this 
Court, making 13 assignments of error. 

N o s e s  S h a p i r o  and I r a  J u l i a n  for p l a i n t i f ,  appellee. 
I n g l e  (e. R u c k e r  for de fendan t ,  appel lant .  

SCIIENCK, J. The first assignment of error is to the admission of 
certain opinion evidence, and the last is to the coprt7s refusal to set 
aside the rerdict and to the signing of the judgment as set forth in the 
record. A11 of the others are to the charge. 

The first assignment of error, which is to the court's refusal to strike 
out an  opinion expressed by a certain witness as to what caused a given 
trouble in the operation of the mill becomes immaterial on this appeal, 
since the evidence relates to the third issue and the a n s ~ ~ e r i n g  of that 
issue was rendered unnecessary by the answers to the first and second 
issues. 

We hare  examinrd with care the many objections to the charge of the 
court, but upon reading the charge as a whole TTe are left with the im- 
l~ression that i t  m s  complete and fa i r  to the defendant, and in accord 
with the theory upon which the case was tried. I t  is said in 11turphy 
2). Coach C o m p a n y ,  200 N .  C., 92, "In a long charge, we do not think 
technical matters contended as errors, fished out of the charge, can be 
held as reversible or prejudicial error, when on the whole the charge is 
correct." And i t  is further said in Legget t  v. R. R., 173 N. C., 698, 
"The charge to a jury must be considered as a whole in the same con- 
nected n a y  in vhich i t  n-as given, and upon the presumption that the 
jury did not orerlook any portion of it. I f ,  when so construed, i t  pre- 
sents the lam fairly and correctly, i t  will afford no ground for rerersing 
the jnclgment, though some of the expressions, nhen standing alone, 
might be regarded as erroneous." 

The charge in this case, n-hen read in the light of the issues, ~ h i c h  
were tendered by the appellant, fairly presents the contentions of the 
parties and correctly applies the principles of law under the theory upon - - 
nhicli this case was tried, and if the defendant's contentions lvere not 
fully set forth at  that time, or nere  incorrectly stated, it was incumbent 
upon him to h a ~ e  requested the court to preient more specific and addi- 
tional or different contentions. Proctor  1;. Fert i l i zer  C o m p a n y ,  189 
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N. C., 243. A p a r t y  i s  not permit ted to  t r y  h i s  case i n  the lower court  
upon one theory and  then ask t h e  Supreme Cour t  t o  hear  i t  on another  
and  different theory. Walker v. Burt, 182 N. C., 325, a n d  cases there 
cited. 

T h i s  was  a case f o r  t r i a l  by jury.  T h e  evidence was conflicting and  
a finding of the  facts  was necessary to adjudicate  t h e  differences between 
the parties. Under  a charge f ree  f r o m  prejudicial  error ,  the  ju ry  h a s  
answered t h e  issues, tendered by  the  defendant, i n  favor  of t h e  plaintiff,  
and, therefore, we  c a n  see no reason f o r  dis turbing t h e  judgment based 
upon the  verdict. 

No error. 

T H E  WILMINGTOPJ SAVINGS AND TRUST COMPANY, EXECUTOR AND 

TRUSTEE UNDER THE LAST WILL AND TESTAMENT OF HANNAH P. BOLLES, 
DECEASED, v. MRS. BLANCHE COWAN, SARAH STONE COWAN, MARY 
GILES COWAN KING, AND OTHERS, DEVISEES, LEGATEES, AND BENEFICIA- 
RIES NAMED IN THE LAST WILL AND TESTAMENT OF HANNAH P. BOLLES, 
DECEASED. 

(Filed 22 May, 1935.) 

1. Wills E f-Subject matter of void legacy held not to become part of 
corpus of estate but fell within the residuary clause of the will. 

Testatrix directed that all of her real property and all. of her personal 
property, with the exception of her personal effects, furniture, and fur- 
nishings, should be sold and divided equally between named beneficiaries, 
and stipulated that she wished her personal effects to be disposed of by 
delivering them to persons whose names would appear on a memorandum 
which she intended filing with the will. The will contained a residuary 
clause. Testatrix failed to prepare and file the memorandum with the 
will. Held:  The personal effects of testatrix did not beccme a part of the 
corpus of the estate, it being the intent of the testatrix as  gathered from 
the whole instrument that  such personal effects should not be sold by the 
executor or included in the provisions for equal division of the corpus of 
the estate to the named beneficiaries. 

2. Wills B h-Legacy held void because impossible of execution, and the 
subject matter of the legacy fell within residuary clause. 

Testatrix provided that her personal effects should be delivered to per- 
sons whose names vould appear on a memorandum which she intended 
to file with the will. Testatrix failed to prepare and file the memorandum 
with the will. Held: The legacy was void because impossible of taking 
effwt, and by operation of C .  S., 4166, the subject matter of the void 
legacy is included in the residuary clause and should be delivered to the 
beneficiaries named therein. 

APPEAL by defendants  S a r a h  Stone Cowan and  M a r y  Giles Cowan 
Xing ,  residuary legatees, f r o m  Frizzelle, J., a t  M a r c h  Term, 1935, of the  
Super ior  Cour t  of NEW HANOVER. Reversed. 
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This is an  action for the construction by the court of certain provi- 
sions of the last will and testament of Miss Hannah P. Bolles, who died 
in  the city of Wilmington, N. C., on 13 February, 1933, having first 
made and published her last will and testament, which has been duly 
probated and recorded in the office of the clerk of the Superior Court of 
New Hanover County. 

The plaintiff is the duly qualified executor of the said last will and 
testament, and is named therein as trustee for certain of the defendants. 

The defendants are the devisees, legatees, and beneficiaries named in  
said last will and testament, and have been duly made parties to this 
action. 

By  Item I11 of her said last will and testament, the testatrix directed 
her executor to sell and dispose of all her real estate, wherever situate, 
within twelve months from the date of the probate of said last will and 
testament, and to that end she authorized and empowered her said 
executor to sell and convey the said real estate to the purchaser or pur- 
chasers by good and sufficient deed or deeds; she further directed and 
empowered her said executor to sell, a t  either public or private sale, all 
her personal property, "except my personal effects, furniture, and fur-  
nishings which are  listed and are to be disposed of i n  accord with a 
memorandum to be deposited with this will as provided in  I tem I V  
hereof." She further directed her said executor, after the payment of 
her debts and taxes, and after the payment of all costs and expenses of 
the administration of her estate, including commissions, to divide "all the 
rest and residue of my estate" into thirty shares of equal value, and to 
deliver to the persons named in  said I tem I11 the shares of her estate as 
therein directed. 

I tems I V  and V of said last will and testament are as follows: 
"Item IQ. I request and direct my executor to dispose of my per- 

sonal belongings, my furniture and other personal effects in the manner 
and to the persons whose names mill appear upon a memorandum which 
I mill prepare and file with a copy of this will which I propose to place 
i n  my safe deposit box at  the Wilmington Savings and Trust  Company. 

"ITEM TT. A11 the rest, residue, and remainder of my said estate of 
whatever character and kind and wherever situate, I give, devise, and 
bequeath unto Sarah Stone Cowan and Mary Giles Cowan King, daugh- 
ters of the late Robert H. Cowan." 

S o  memoraiidum showing the names of the persons to whom the testa- 
trix requested and directed her executor to deliver her personal belong- 
ings, her furniture, and her personal effects in accordance with the provi- 
sions of I tem I V  of her will, was found after her death in  her safety 
deposit box at  the Wilmington Savings and Trust Company. The testa- 
trix had failed to prepare and file such memorandum with the copy of 
her last will and testament. 
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On the foregoing facts the plaintiff contended that the personal be- 
longings, furniture, and personal effects of the testatrix constituted a part 
of the COTPUS of her estate, and should be included in the division of her 
property under the provisions of Item I11 of her will; the defendants 
Sarah Stone Cowan and Mary Giles Cowan King contended that said 
personal belongings, furniture, and personal effects should be delivered 
to t h e ~ n  as residuary legatees under the provisions of Item V of the 
said will. 

The court was of opinion that said personal belongings, furniture, and 
personal effects constitute a part of the c o r p w  of the estxte of the testa- 
trix, and should be included in the division of her property, real and 
personal, and so adjudged. 

The defendants Sarah Stone Cowan and Mary Giles Cowan King 
appealed to the Supreme Court. 

Bellamy & Bel lamy for plaintiff. 
Herbert McClammy  for defendants. 

COKNOR, J. I t  was manifestly the intention of the 1,estatrix at  the 
time she executed her last will and testament that her "personal belong- 
ings, furniture, and personal effects" should not be sold by her executor, 
or included in the division of her estate, which she directed her executor 
to make for purposes of distribution. This intention appears from the 
"four corners" of the will, and is the pole star by which the Court must 
be guided in construing the provisions of the will. Jolley v. Humphries,  
204 N. C., 672, 169 S. E., 417. 

I n  Item 111 of her will the testatrix directed and empowered her 
executor to sell all her personal property ('except her personal effects, 
furniture, and furnishings." I n  Item I V  she requested her executor to 
dispose of her personal belongings, her furniture, and other personal 
effects by delivering them to the persons whose names would appear on a 
memorandum which she intended to prepare and file with her will. She 
failed to prepare and file the memorandum. For this reason, the provi- 
sions of Item I V  of her will are incapable of taking effect, and the legacy 
is void. Faison v.  Middleton, 171 N. C., 170, 88 S. E., 141. 

Cndw the provisions of C. S., 4166, the property which is the subject 
matter of the void legacy, is included within the residuary legacy pro- 
vided by Item V of the will, and should be delivered by the executor to 
the defendants Sarah Stone Cowan and Mary Giles Cowan King. 

There is error in the judgment, which must, for that reason, be 
Reversed. 
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BANK O F  PINEHURST, TRUSTEE AND INDIVIDUALLY, ET AL., IN BEHALF OF 

THEMSELVES AND OTHER INTERESTED CREDITORS OF THE MID-PINES COUN- 
TRY CLUB, INCORPORATED, V. MID-PINES COUNTRY CLUB, IKCORPO- 
RATED, AND F. R. CRUIKSHANK & COMPANY. 

(Filed 22 May, 1935.) 

Receivers G +Holder of conditional sales contract against insolvent 
held liable for pro rata part of expenses of receivership. 

The assets realized by the receiver of defendant insolvent were derived 
from the sale of realty, the sale of personalty upon which appellant had 
a conditional sales contract, and the sale of other personalty of the 
insolvent. The court entered an order allowing the receiver to retain his 
fees and expenses, includiug fees for the attorney of the receiver, pro rata 
from the three funds. Held: The holder of the conditional sales contract, 
having received the benefits of the receivership in common with other 
creditors, and the fees and expenses of the receiver being reasonable and 
just, cannot complain that a pro rata part thereof was retained out of the 
fund realized from the sale of the personal property covered by the condi- 
tional sales contract. 

APPEAL from Clement, J., at  December Term, 1934, of MOORE. 
affirmed. 

This  action was instituted in behalf of the creditors of the defendant 
Mid-Pines Country Club, Incorporated, wherein a receiver was ap- 
pointed and upon the various reports of the receiver the court entered 
judgment, from a portion of which the defendant F. R. Cruikshank & 
Company appealed. 

U. L. Speme  and W .  B. Xabiston, Jr., for Mid-Pines Country Club 
and L. L. Biddle, I I ,  receiver, appellees. 

Cochran & McCleneghan for F .  R. Cruikshank & Company, appellant. 

SCHENCK, J. There appears in the record the following consent 
order : 

"December Term, 1934. 

"In this cause the defendant F. R. Cruikshank & Company, having 
appealed to the Supreme Court from that  portion of the final decree 
adjudicating that  said defendant pay a part  of the costs and receiver 
fees and attorney for receiver fees, it  is by consent of parties, but with- 
out  prejudice to any of the parties, considered and adjudged that  the 
said receiver, nevertheless, disburse all the moneys in his hands under 
the terms of said decree, except that  he will retain in his hands, subject 
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to the future order of the court, $800.00 of the funds belonging to the 
proceeds arising from sale of real estate to await the result of such 
appeal. J. H. CLEMEXT, Judire Presiding. 

"Consent: U. L. SPENCE, Attorney for Plaintiffs. 
"F. A. MCCLENEQHAN, Attorney for F. R. Cruikshank & 

C~mpan~y." 

The appellant makes but one assignment of error, as follows: 
"The defendant F. R. Cruikshank & Company, having appealed to 

the Supreme Court, makes as its only assignment of error the judgment 
entered, as appears in the record, and its objection and exception 
thereto." 

The assignment of error, when road in the light of the consent order, 
presents but the single question as to whether the court had the right to 
provide in  the judgment that a pro rata portion of the receiver's fees 
and expenses, including fees to his counsel, should be peid from funds 
derived from the sale of certain personal property of the defendant 
Mid-Pines Country Club, upon which the codefendant appellant F. R. 
Cruikshank & Company held a conditional sales contract. 

I t  appears from the record that the receiver had in his hands from 
the sales of the various properties of the Mid-Pines Country Club, 
Incorporated, three funds, namely, $69,930 from real estate, and $10,000 
from a sprinkler system on which the appellant held a conditional sales 
contract, and $10,000 from other personal property. I t  also appears 
from the record that the receiver had the care and custody of the real 
estate and personal property, including the sprinkler system, from the 
time of his appointment till the sale thereof, and that th3 duties of the 
receiver and his attorneys were well and faithfully performed. There 
is no suggestion in the record or brief that the allowances, made to them 
are excessive or unreasonable. No  assignment of error assails the re- 
ceivership or any action of the receiver except his recommendation to the 
court that the expenses of the receivership be paid pro rata from the 
three funds mentioned. The receivership inured to the benefit of the 
appellant in proportion to its claim, just as it did to the other creditors 
of the insolvent Mid-Pines Country Club. Having received the benefits 
of the receivership, the appellant, according to law and equity, should 
pay its pro rata portion of the expense thereof. Under these cir- 
cumstances, we hold that his Honor was clearly within his rights in 
authorizing the receiver to retain his fees and expenses, including his 
attorney's fees, pro rata from the three funds in his hands. The prin- 
ciple upon which the case of Kelly v. McLamb, 182 N. C., 158, was 
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decided is applicable here, and is  authority for that  portion of the judg- 
ment of the Superior Court allowing a pro rata portion of the expense of 
the receivership to be taxed against the funds received from the sale of 
the personal property upon which the appellant held a conditional sales 
contract. 

Affirmed. 

STATE v. LULA PEARL RHODES. 

(Filed 22 May, 1936.) 

Courts A c-No appeal lies from order of recorder's court that execu- 
tion issue on suspended judgment, review being by recordari. 

Where it is provided by statute that a person convicted in a recorder's 
court should have the right to appeal to the Superior Court, and that 
trial in the Superior Court should be de novo, there is no provision for an 
appeal from an order of the recorder's court that a suspended judgment 
against a person convicted in said court should be executed, and the 
Superior Court obtains no jurisdiction from a purported appeal from such 
order unless such appeal is treated as a return of a writ of vecordari, 
and where on such appeal the Superior Court hears evidence and affirms 
the judgment of the recorder's court, the case will be remanded by the 
Supreme Court for proceedings according to lam. The requisites for an 
order that execution issue on a suspended judgment discussed by STACY, 
C. J. 

APPEAL by defendant from Xinclair, J., a t  November Term, 1934, of 
NEW HANOVER. 

Criminal prosecution, tried in  the "recorder's court of New Hanover 
County" upon a warrant  charging the defendant with a felonious assault 
upon one John Russ, resulting in serious injury. C. S., 4214. 

The case was tried on 11 May, 1934, and resulted in a 1-erdict of 
"guilty of assault with serious injury." On 26 J u n e  thereafter the 
following judgment was pronounced against the defendant: "3 months 
in  jail, to be assigned to county f a r m ;  judgment suspended on payment 
of costs on condition that  defehdant report to  this court on the first 
Monday of each month for six months and satisfy the court that  she 
has been of good behavior." 

I t  is stated in  the record that  "after the above judgment of recorder's 
court the defendant Lula P. Rhodes paid to the court the costs assessed 
in  this case, and did thereafter, on the first of each succeeding month, 
appear i n  person and report to  said recorder's court, as required in the 
foregoing judgment." 

On  14 November, 1934, a t  a session af the recorder's court, the said 
Lula P. Rhodes was present as a witness for the State in the case of 
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S.  v. John Russ, charged with abandonment and nonsupport. From the 
evidence elicited in the trial of this case, the solicitor prayed judgment 
in the case of S. v. Lula P. Rhodes, she being present in  court though 
not represented by counsel at that time. The court "finding as a fact 
that the defendant had been living in  open adultery with one John Russ, 
in violation of the terms of her suspended judgment, as to good be- 
havior," ordered that the original sentence be imposed and execution 
issue. From this order the defendant gave notice of appeal to the 
Superior Court. 

When the matter was reached in the Superior Court, the defendant, 
through her counsel, "entered a special appearance and duly moved the 
court to reverse the judgment of the recorder's court, or remand the cause 
to the recorder's court with direction that the court find the facts and 
certify same to the Superior Court, together with the evidence used as a 
basis for such findings." Motion denied, whereupon the judge of the 
Superior Court proceeded to hear evidence on whether the defendant 
had bem of good behavior, and entered judgment: '(The judgment of the 
recorder's court is affirmed." 

Defendant appeals, assigning errors. 

Attwrney-General Seawell and Assistant Attorney-General Aiken for 
the State. 

Hugh AT. Pace, W .  L. Farmer, Edgar L. Yow, and M'. F. Jones for 
defendant. 

STACY, C. J. The "recorder's court of New Hanover County" was 
established in 1909 as a special court for the trial of petty misdemeanors, 
with the right of "any person convicted in said court" to appeal to the 
Superior Court of New Hanover County, and it is provided that ('upon 
such appeal the trial in the Superior Court shall be de nova." Ch. 398, 
Public Laws 1909;;S. v. Gof ,  205 N .  C., ,545, 172 S. E,., 407. Subse- 
quent amendments to the statute, investing said court with limited civil 
jurisdiction, etc., are not now material. Ch. 217, Public-Local Laws 
1911; ch. 179, Public-Local Laws, Extra Session, 19213 (repealed by 
ch. 2, 'Public-Local Laws 1921) ; ch. 132, Public Laws 1923. 

The appeal provided for in the original act creating said recorder's 
court is from the conviction and judgment entered thereon, and not from 
an order such as here challenged. S. v. Tripp, 168 N. C., 150, 83 S. E., 
630. Hence, the Superior Court was without authority to entertain 
the ('appeal," unless treated as return to writ of certiorari. S .  v. Tripp, 
supra. 

The judgment, therefore, affirming the judgment of the recorder's 
court will be stricken out and the cause remanded for further proceed- 
ings as to right and justice appertain and as the law provides. 
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TRUST Co. v. WILLIAMS. 

I n  t h e  subsequent proceedings, t h e  following questions, upon  which 
we make  no present rulings, m a y  ar ise:  

1. Does t h e  verdict mean  more t h a n  gui l ty  of s imple assaul t?  S. v. 
Lussiter, post, 251. 

2. I s  the suspended judgment, a s  rendered, va l id?  S.  v. Edwards, 
192 X. C., 321, 135 S. E., 37 ;  S. v. Schlichter, 194  N .  C., 277, 139 
S. E., 448;  S. v. Tripp, supra; S. v. Everitt, 164  N .  C., 399, 79 S. E., 
274;  8. v. Hilton, 1 5 1  N.  C., 687, 65  S. E., 1011;  S. v. McAfee, 198 
N. C., 506, 152 S. E., 391;  Myers v. Bal-nhardt, 202 N.  C., 49, 1 6 1  
S. E.,  71;. 

3. H a d  the  defendant fu l ly  complied with the  terms of said suspended 
judgment  a t  t h e  time of t h e  last o r d e r ?  S. v. Gooding, 194 N. C., 271, 
139 S. E., 436;  S. v. Hilton, supra. 

4. W a s  t h e  defendant given a n  opportuni ty to be heard  in open court  
on t h e  alleged violation of t h e  t e rms  of the suspended judgment?  S. v. 
Smith, 196 N. C., 438, 146  S. E., 73. 

5. W a s  t h e  order  of execution warranted by  the evidence? S. v. 
Vardin, 183  N.  C., 815, 112 S. E., 593. 

E r r o r .  

KORTH CAROLINA BANK AiYD TRUST COhlPANY v. J. F. 
WILLI&blS ET AL. 

(Filed 22 May, 1935.) 

1. Limitation of Actions A d- 
The ten-year statute of limitations, C. S., 437, applies to actions upon 

sealed instruments against the principals thereon, but not against the 
sureties. 

2. Limitation of Actions C +Assignee held no t  entitled to peremptory 
instruction, based upon resolution executed by principal and  sureties 
to  tlurd person, t h a t  action o n  the  instrument was not barred. 

Where i t  appears that an action upon a sealed instrument mas insti- 
tuted more than three years after the accrual of the cause of the action, 
and plaintiff, the assignee of the instrument, relies on a resolution of the 
corporate principal and the individual sureties, executed to a third person 
less than three years prior to the institution of the action, which resolu- 
tion stated that the parties to the instrument agreed to remain bound 
thereon, a peremptory instruction in favor of plaintiff assignee on the 
issue of the bar of the statute is error, certainly as  to one or more of the 
sureties, i t  appearing that one surety did not sign the resolution, and that 
another did not sign it  individually. 
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APPEAL by defendants from Barnhill, J., at December Term, 1934, of 
DUPLIN. 

Civil action to recover on indemnity bond given by the Bank of Rose 
Hill, as principal, and its directors, as sureties, to the Bank of Duplin, 
and assigned to the North Carolina Bank and Trust Company as col- 
lateral security. 

Several defenses were interposed, including a plea of the three-year 
statute of limitations, which latter plea, being a plea in bar, was tried 
before a jury, and resulted in a directed verdict for plaintiff; whereupon 
the cause was referred to a referee under the Code. 

From the trial before the jury on the plea in bar, i,he defendants 
appeal, assigning errors. 

B ~ y a n  & Campbell and George R. Ward for plaintiffs. 
R. D. Johnson, Beasley & Stevens, Oscar B. Turner, and Ward & 

Ward for defendants. 

STACY, C. J. This is the same case that was before us on demurrer 
at the Fall Term, 1931, reported in 201 N. C., 464, 160 S. E., 484, 
opinion filed 14 October, 1931. 

The present record is not in very satisfactory shape, but, as me under- 
stand it, the jury finds that the losses, if any, incurred by the Bank of 
Duplin in the liquidation of the assets of the Bank of Rose Hill were 
sustained prior to 20 April, 1928. This action was insti1,uted 21 April, 
1931. 

The bond in suit was executed 15 July, 1926. I t  seems to have been 
assumed that it was under seal, both as to the principal and the sureties, 
but there is neither admission nor finding to this effect as to the sureties. 
Welfare v. Thompson, 83 N. C., 276; Williams v. Turne~,  ante, 202. 

The ten-year statute, C. S., 437, applies to actions upon sealed instru- 
ments against the principaIs thereto, and not against the mreties. Wel- 
fare v. Thompson, supra; Redmon v. Pippen, 113 N.  C., 92, 18 S. E., 50. 

On 2"ieptember, 1928, the Bank of Rose Hill  and its board of 
directors, by resolution, requested the North Carolina Corporation Com- 
mission to proceed to take possession of its assets and liquidate the same 
under the banking laws of the State, and, in the same resolution the 
principal and sureties to the indemnity bond executed to the Bank of 
Duplin on 15 July, 1926, agreed "to remain bound and liable on the 
said indemnity bond until the Bank of Duplin shall have been reim- 
bursed for the money advanced by it,'' etc. The defendar t Maury Ward 
did not sign this resolution. Nor does J. C. Williams appear to have 
signed it individually. 
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The assignment to the plaintiff of the original bond was upheld as 
against a demurrer (201 N. C., 464), but whether the assignee can claim 
any benefit from this resolution was not presented or considered. 

There was error in the peremptory instruction, certainly as to one or 
more of the defendants. 

New trial. 

JOE L. ATKINS, JR., v. H. N. STEED m AL. 

(Filed 22 May, 1935.) 

Pleadings D +Held: Demurrer for misjoinder of parties and causes 
should have been sustained in this case. 

An action brought against the driver of an automobile alleging that 
such driver struck the car upon which plaintiff was riding on the running 
board, knocking plaintiff off the car to the highway, and against the driver 
of a second car alleging that while plaintiff was lying or sitting on the 
highway in an unconscious condition as the result of the first accident, the 
driver of the second car negligently hit plaintiff, resulting in further 
injuries, is held properly dismissed upon demurrer for misjoinder of par- 
ties and causes of action, since the complaint alleges two separate injuries 
caused by different parties. 

APPEAL by defendants from Clement, J., at December Term, 1934, of 
MOORE. 

Civil action to recover damages for personal injuries. 
The complaint alleges : 
1. That on 30 August, 1934, about 8 3 5  p.m., Joe L. Atkins, Jr., was 

standing and riding on the left running board of an automobile traveling 
on Highway No. 75, near the town of Carthage, when the defendant 
H. N. Steed, driving a Chevrolet automobile in the opposite direction on 
said highway, negligently "drove said Chevrolet automobile against the 
left side of the automobile on which plaintiff was riding, thereby bruising 
and knocking the said Joe L. Atkins, Jr., off the running board of said 
automobile on the hard-surfaced highway several feet from the car on 
which he was riding." 

2. That the defendant Gordon Brown was driving an automobile upon 
the highway just a short distance back of the car driven by H. N. Steed, 
and that "while the said Joe L. Atkins, J r . ,  was about the middle of said 
highway sitting or lying bleeding and in an unconscious condition from 
the blow which he had just previously received from the automobile of 
the defendant H. N. Steed," the said Gordon Brown negligently "drove 
his automobile onto and against the said Joe L. Atkins, Jr., with great 
force and violence, knocking, pushing, and dragging him over the hard- 
surfaced highway," etc. 
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3. That as a result of the "negligent acts of the defendants aforesaid," 
the plaintiff has been greatly injured, wherefore he prays, etc. 

Separate demurrers interposed by the defendants on grounds of mis- 
joinder of parties and causes of action. Demurrer overruled; exceptions. 

The defendants appeal, assigning errors. 

M. G. Boyette for plaintiff. 
U .  L. Spence and W .  D. Subistom, Jr., for defendant Sieed. 
W .  Duncan Matthews for defendant Brown. 

STACY, C. J. The plaintiff has sued for two injuries, not one. He 
declares on different causes of action against different parties. H e  in- 
corporates these in the same complaint. The pleading is bad as against 
a demurrer. h c a s  v. Bank, 206 N .  C., 909, 174 S. E., 301; Grady v. 
Warren, 201 N. C., 693, 161 S. E., 319; Shuford v. I'arbrough, 198 
N.  C., 5, 150 S. E., 618; Bank v. Angelo, 193 N.  C., 676, 137 S. E., 
705; Rose v. Warehouse Co., 182 N.  C., 107, 108 S. E., 389; Roberts v. 
Mfg. Co., 181 N. C., 204, 106 S. E., 664. 

Where dual misjoinders occur of both parties and causes of action, 
and a demurrer is accordingly interposed, the decisions are to the effect 
that the demurrer should be sustained and the action dismissed. Lucm 
v. Bank, supra. 

The case of Hodgin v. Public Service Corp., 179 N .  C., 449, 102 S. E., 
748, cited and relied upon by plaintiff, is not in point, or controlling, as 
no demurrer was interposed in that case, and the question now presented 
was not discussed. 

Reversed. 

FRANCES L. CARR v. FREDERIC L. CARR, JR., ADMINISTRATOR C. T. A, OF 

MATTHEW L. CARR, AND FRED L. CARR. 

(Filed 22 May, 1935.) 

Wilb F &Devisee held entitled to renta from land where at date of 
testator's death no crops had been planted. 

At the date of testator's death certain contracts for the c:ultivation of his 
lands by tenants had been let, but no crop planted. Held:: Testator's sole 
devisee is entitled to the rents from the lands for the year, the provisions 
of C. S., 54, that ungathered crops should belong to the executor or ad- 
ministrator not applying to crops, not planted at the date of testator's or 
intestate's death. 
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CARE v. CARR. 

CIVIL ACTION, before Daniels, J., a t  February Term, 1935, of WILSON. 
Xatthew L. Carr  died on 10 January ,  1934, leaving a last will and 

testament in nllich he devised his real estate to his wife, the plaintiff i11 
this action. The testator owned a one-fourth undirided interest in 2,200 
acres of land in Grecne County. During the year 1934 the farming 
operations on said land were conducted according to a long-standing 
agreement bet~veen the heirs a t  law of T. W. Carr ,  deceased father of 
Matthew L. Carr. At the time of the death of Matthew L. Carr, to v i t ,  
on 10 January,  1934, certain contracts had been made with tenants to 
cultivate the land for 193.2, but no crops had been planted, ~ e r y  little 
land, if any, prepared for cultivation, and certainly no crop of any kind 
was in process of planting on 10 January,  1934. The  portion of rents 
for the land for the year 1934 claimed by plaintiff is approxiniately 
$3,000 or $4,000, as she n as  the owner of a one-fourth undivided interest 
in the land hy virtue of the will of her husband, Matthew L. Carr. 
The plaintiff instituted this action to recorer her portion of said rents, 
but the defendants declined to pay the rents to her by virtue of the pro- 
visions of C. s., 54. 

The  trial judge was of the opinion, and so ruled, that  the plaintiff n a s  
entitled to recover said rents, and from such judgment defendants 
appealed. 

Connor cE. Hill for plainti f .  
Fred L. Carr, Jr. ,  for defendants. 

BROGDEX, J. Does C. S., 54, control the title to crops not planted a t  
the tirile of the death of the testator or del-isor? 

The plaintiff, as the widow of the testator, became the owner of the 
land on 10 January,  1934. At  that time no crops were planted. I t  is 
not necessary to debate the question as  to when a crop is a crop. &mi-  
festly, in the forum of common sense, i t  could not be a crop until the 
seed nere  in the soil. The  statute uses the expression, "crops . . . 
remaining ungathered a t  his death," etc. An ungathered crop is cer- 
tainly not an unplanted crop, and the court is of the opinion that  the 
statutc has no application to the cause of action set out i n  the complaint, 
and, therefore, the ruling of the tr ial  judge mas correct. 

Affirmed. 
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W. P. DYER, JR., v. C .  A. BRAY ET AL. 

(Filed 22 May, 1033.) 

Bills and h'otes G a--Original note is not extinguished merely by execu- 
tion of renewnd note, and upon default holder may sue on original 
note. 

Where a note is given in renewal of another note and not in payment 
thereof, the only effect of the trnnsnction is to extend the time for pay- 
ment, and the originnl note is not estinguished, and upon default, the 
payee may sue upon the original note, and in a suit on original notes 
in which tlie plaintiff introduces evidence of ownership, that the notes 
were due and unpaid, mid that defendant executed same for value, and 
that the oririnnl notrs were not paid by the renewal notes, defendant's 
motion as  of nonsuit based solely upon the contention t h l t  plaintiff could 
declare only upon the renewal notes, should be overruled, plaintiff having 
made out a p r l w a  fac ie case. C. S., 3033, 3040. 

APPEAL by plaintiff f r o m  Sink,  J . ,  a t  J a n u a r y  Term,  1935, of GUIL- 
FORD. 

Civil action to  recover balance nlleged to be due on f o u r  promissory 
notes aggregating $19,000. 

Plaintiff offered the  notes in  evidence; prored their  execution by the 
defendants;  showed tha t  they n e r e  given for  r a l u e ;  were presently due 
and  uupaid,  and  adduced testimony to t h e  effect t h a t  the  plaintiff "is 
now the owner and  holder of those notesn-the notcs sued upon. 

T h e  defendants  sho~ved t h a t  tlie notes i n  suit had  been renewed by the  
execution of other  notes, a n d  contended tha t  plaintiff could only declare 
upon the  relien-a1 notes and not upon tlie original ones. 

I n  reply, plai~i t i f f  offered tlie b a l k  note teller, who testified : "The 
f o u r  notes, which I h a r e  identified a s  defendants' Exhib i t s  2, 3, 4, and 5, 
came into the  bank a s  renewal notes of those other notes, but the original 
notcs were not tu rned  loose, they were still  held. . . . T h e  original 
notes were iierer surrendered;  they were held." 

F r o m  n jutlginent of nonsuit entered a t  the close of a l l  the evidence, 
tlic plaintiff appeals, assigning errors. 

-11. F. Douglas and R.  X. Robinson for plaintif. 
Il'altcr Siler and Smith, ST'harton & Hudgins for defendant Bray. 

S T A ~ Y ,  C. J. Where  a note is given merely i n  renewal of another  note 
and not i n  payment  thereof, the  effect i s  to  extend the  tiine f o r  the pay- 
ment  of the  debt without  extinguishing or  changing t h e  character  of the  
obligation, and, i n  case of default,  the  holder m a y  sue upon the  original 
instrument. Banlc v. Rosemtein, 207 N .  C., 529. 
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Speaking to t h e  subject i n  Grace 7'. S f ~ i c h l a n d ,  188 S. C., 869, 124 
S. E., 856, , l t lams, ,I., delivering the  opinioii of the Court,  observed : 
"-1s applied to negotiable  instrument^, the word. 'renewal,' or 'renewed,' 
signifies more t h a n  the substitutioil of one obligation for  anothcr. It 
means the substitution in place of one ei~gagcment  of a new obligation 
oil the same terms and  conditions-that is, t l ~ c  re&tablishrnent of a par-  
t iculzr  contract f o r  another pcriod of time. Xed!/ 7.. P e f f y ,  54 S. E. 
( I n d . ) ,  7 9 s ;  S a t i o n a l  Ban l i  v. FicX ,e f f ,  50 S .  E. (Ga . ) ,  396;  G r l # i i ~  v. 
L o n 9 ,  1 0 1  S. TIT. (A\rk.) ,  672;  111jrnan 1 % .  D e ~ l e r e u z ,  63 N. C., 624;  
ICldtlcr z'. J I c I l l ~ c t t ? ~ y ,  91 S. C., 1 2 3 ;  B a n k  v.  H a l l ,  174  S. C., 477. I n  
S C. J., 443 (GjG), it  i s  sa id :  'Where a note is  given merely i n  renewal 
of allother note, and  not i n  paymelit, the r e n c n d  does i ~ o t  extinguish 
the  original debt nor ill a n y  n a F  change the debt, except by postponing 
tllc t ime of pay~nent . '  l l a t d  2 .  I 3 7  iu'gcr,s, 98 S. C., 67. I f  the secoud 
note be g i rcn  and  nccrptc~l  i n  pnynleut of t h e  dcht, and  not i n  renewal 
of the  obligation, a tlifTerciit pr inr iple  ni l1  apply. 1T'dl;es v. X i l l e r ,  
1.56 N. C., 4 % ;  C'o l l~ns  v .  Dac i s ,  132 X. C., 10G; Smiih c. Bynum, 92 
x. c., 10s . )~  

Tlle plaintiff m a d e  out a prima facie ease. C .  S., 3033 and  3040;  
B a n k  v. R o c h n m o r a ,  103 S. C., 1, 136 S. E., 239; J I a y r s  v. X e R i n ~ m o n ,  
140 N. C., 640, 23 S. E., 447;  2'ysoiz c. J o y n e r ,  139 N. C., 69, 51  S. E., 
SO.?. 

I t  would seem, therefore, upon  t h e  record as  presented, t h e  qucstion 
of liability n a s  one f o r  tlie jury. I f u t ~ t  c. Eure,  IS9 K. C., 48% 12'7 
S. E., 593. 

There  was error  i n  dismissing t h e  action a s  i n  case of nonsuit. 
Rerersed. 

STATE v. B. ,4. CAUDLIL 

(Filed 22 May, 1935.) 

1. Criminal Law G r- 
Eridcnce cnimot be held competcnt as  corroborative of defendant's testi- 

mony nlien such eridcnce is offered before tlefendniit tnltes the stand in 
his own behalf. 

2. Criminal Law I g- 
I t  is incnmbent upon the :~ppellant, if lie desirrs more specific instsuc- 

tion on any point, or n more clctailecl and complete statement of his con- 
tcnt ion~,  to malie request therefor, and n-here the charge of' the court is 
sntficicntly full nntl coml~lctc to m w t  the requircn~ellts of ('. S., 564, nny 
omission will not be held for rcversihle error in the nbscl:ce of such 
request calling the attention of the cburt t o  the desired iilstructio~is. 
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3. Criminal Law I k- 
A qe~irral verdict of guilty upon a bill of indictment containing several 

couiits, charginq offenses of tlie same wade, carries with it a verdict of 
auiltx 011 e n d l  count, and vill sup~or t  a judgment upon a n y  valid count 
i11 tlie bill. 

-\PPEAL from Clement, J., at  November Term, 1934, of STASLY. 
,lffi~m~ed. 

The appellant B. A. Caudle was tried upon a t~vo-count bill of indict- 
inent charging him and S o a h  Bennett and Tom Taylor with (1) larceny 
of pipe, 1>~111p, and gasoline engine, of 7 alue of more than $20.00, the 
property of the I-Iardavay Contracting Company, and ( 2 )  feloniously 
receiving said st&n property, knowing it to have been :,tolen. 

The  jury returned the following verdict : "That the said Koah Bennett 
is not guilty, and the said B.  A. Caudle and 'Tom Taylor are each guilty, 
in the manner and form as chargecl in the bill of indictment." 

From judgment of im1~risonment pronounced upon .he verdict, the 
defendant B. A. Caudle appealed, assigning error. 

Afforney-General Seawell and Assistant Attorney-General Aiken for 
the Sfate ,  appellee. 

B. X. Coving f on for defendant, appellant. 

SCHEXCK, J. The  appellant's first exception is to the court's refusal 
to allow one Goodman to testify that  he had employed the defendant to 
t ry  to discover or locate a magneto that  was stolen from him. We fail  
to see the relevancy of this evidence to the issue involved. I t  could not 
have been conqidered as corroborative of the defendant's testimony, since 
i t  was offered before the defendant took the stand as a witness in his own 
behalf. 

W e  have examined the defendant's several exceptions to  the charge 
and find no reversible error. I f  the defendant desired more specific 
instructions he should have made request therefor. "It is a well 
understood rule of practice, upon appeals, reasserted time and again by 
this Court, that  error cannot be assigned and become the subject of 
revicw in an  omission or izcglcct to gire spwific instruction, even when 
proper in  itself, unless asked, and thus called to the (lttention of the 
judge, in order that  he may rule thereon. 'I'his is just ;o the court and 
opposmg counsel, and indispensable to a fa i r  t r ial  and to prevent sur- 
prise." S.  v. Bailey, 100 N. C., 528. 

There was ample evidence in  this case to sustain a verdict of guilty 
of larceny, and the charge as it relates to that  count, in the absence of 
requests for more specific instructions or a more detail2d and complete 
statement of the contentions of the defendant, meets the requirements 
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of the statute, C. S., 564, and the practice of our courts. The jury 
returnrd a general verdict of guilty, and such verdict is imputed to the 
first count, and the judgment must be sustained. I t  is said in 5'. v. 
l 'oo le ,  106 N. C., 736, "When there are several counts in the bill, and 
t h e x  is a gcneral ~ c r d i c t  of guilty (or not guilty), that  is a verdict, as 
to each of the counts, of guilty (or not guilty, as  the case may be). I f  it  
is a general verdict of not guilty, the defendant is entitled to his dis- 
charge. If it is a gcileral Ierdict of guilty upon an  indictment con- 
taining several counts, charging offenses of the same grade, and punish- 
a h l ~  alike, the 1crtlic.t upon ally one, if r d i d ,  supports the judgment, 
and it is immatcrinl that the rerdir t  as to the other counts is riot good, 
either by reason of defective counts or by the admission of incompetent 
evidcncac, or g i ~ i n g  objectionable instructions as to such other counts, 
pro~idecl thc errors complniiml of do not affect the valid verdict ren- 
dered on this count." See, also, X. v.  Cross, 106 N. C., 630, and cases 
there cited. 

Sffirmed. 

STATE v. J O E  LASSITER. 

(Filed 22 May, 1935.) 

Intoxicating Liquor B c-Verdict of "Guilty of possession" held insuffi- 
cient to support jui1,ment nhere defendant contends possession was 
lawful. 

JVllere, in a prosecution for the illegal ~~ossession of intoxicating liquor, 
clrfeildant contends that the small quantity of liquor found in his home 
was for the exclusive use of himself and family, a rerdict of "Guilty of 
possession," nithout ref'ercnce to the count charging possession against 
the form of the statute, is insufficient to support a judgment, 4nce such 
verdict is entirely consistent nith defendant's contention that his posses- 
sion was lanful. 

APPEAL by defendant from Clement, J., a t  August Term, 1934, of 
XOORE. 

Criminal prosecution, tried upon warrant charging the defendant, in 
one coui~t ,  with having and ~ o s s e s s i n ~  a quantity of intoxicating liquor 
for the purpose of sale, and, in a second count, with having and pos- 
sessing a quantity of intoxicating liquor against the form of the statute 
in such case made and provided, etc. 

The  State's evidence is to the effect that  on 7 April, 1934, an  officer 
ven t  to the home of the defendant with a search warrant  and was shown 
to the ice-box nhere he found about three pints of whiskey in a f ru i t  
jar. I t  was aged liquor, charred, colored. 
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Defendant  testified: I told the officer I had  about  three pints  of 
whiskey in the  ice-box for  my own use. I did not have i t  there f o r  t h e  
purpose of sale. I t  was fo r  nly own use and  m y  family.  

Verdict : "Guilty of possession." 
J u d g m e n t :  S i x  months on the  roads. 
Defendant appeals, assigning errors. 

Attorney-Gclzeral Seazoell and Assisfant Afforney-Getleral Aiken for 
the Stafe. 

IT'. R. Clcgg for defendant. 

STACY, C. J. It may be doubted whether  t h e  evidence is  sufficient t o  
war ran t  a conrictioii under  the  decisions i n  8. v. Hege, 194 N. C., 526, 
140 S. E., SO, and  S. c. & ~ l l ,  193 N. C., 668, 137 S. E., 866. n u t ,  
l i o ~ c v c ~ r  this  nlny be, tlie r c r d i r t  is not sufficient to support  n jut1,ment. 
S. 2.. I:arbcc, 107 N. C., 21-8, l i S  S. E., 219. It nei ther  alludes t o  t h e  
war ran t  nor uses language to show n conviction of the offense charged 
thereill. S. v. Shczu, 194  K. C., 690, 140  S. E., 621. I t  is entircly con- 
sistciit n it11 the  defendant's contention t h a t  t h e  possession w a s  l a v  ful.  
S. v. Xul l ,  supra; S. v. Hammond, 188 N .  C., 602,125 S. E., 402. 

H a d  tlie verdict been "guilty of possession as  charged i n  the  second 
count," o r  s imply "guilty as  charged i n  t h e  second count," t h e  s i tuat ion 
~ r o u l d  h a r e  been different, but  v l w n  the ju ry  undertakes to  spell out i ts  
verdict without  specific reference to  the  charge, as  i n  t h e  instant  case, i t  
is  essential t h a t  t h e  spelling be correct. S. v. Parker, ;.52 N. C., 790, 
67 S. I<., 35. 

Venire de nom. 

0. A. EDWARDS ET AL. v. J. B. PERRY. 

(Filed 22 May, 1935.) 

1. Appeal and  E 1 ~ o r  C a-Computation of time for  filing case on appeaI 
when t h e  court leaves the  bench before the  end of t h e  term. 

When the trinl court lenres the bcnch Friday preceding: the last day of 
tlie term, stnting he would not adjourn court, but would let the term 
expire by limitation, and no further business is trnnsacled by the court 
a t  the term, the time for filinq cases on a l ~ ~ ~ c ~ a l s  talien a t  the term will be 
computed from the Friday the court left thr, bench and iiot the Saturday 
following. 

2. Same-Motion t o  s t r ike ou t  purported statement of case fo r  failure t o  
file same within t ime fixed held properly allowed. 

Where appellant is one day late in filing his statement of case on appeal, 
nltllough the ease would hare been filed n ithin the time nllon ed except 
for the fact that the court left the bench one day before the expiration 



N. C.] SPRING TERM, 1935. 253 

of the term, appellee's motion in the trial court to strike out the pur- 
ported statement of case on appeal, because not filed within the time 
fised, is properly allowed, tliough the circumstances may hare justified 
:rn npyliration for writ of coYioruri. 

3. Appeal and Error H +Failure to file s ta tement  of case on appeal 
within t ime fixed docs not entitle appcllee to dismissal of appeal. 

Where ap~iellant's statement of casc 011 nppeal is properly stricken out 
for appellant's f a i l u ~ e  to file silmc. nithin the time fised, appellee is not 
entitled to a dismisqal of the al~yenl, and appellant may l~rosecute the 
appeal, althonqh it  is the uwnl  practice in wc11 circumstances to affirm 
the jud~mcli t ,  nnlris error apl)e;lrr nljc~n the face o f  the recortl. 

APPEAL by defendant f r o m  F r i z z e l l e ,  J., 6 March,  1933. F r o m  J \ T ~ ~ i ~ .  
Motion by l ~ l n i ~ ~ t i f f s  to  affirm judgment. 
T h e  casc n a s  tried a t  the Sccond October Term, 1934, n l ~ i c l l  resulted 

i n  T crtlict fo r  plaintif'fs. ;\lotion by defendant to  5et aside xcrdict n a s  
bp r o ~ i w ~ t  c o ~ ~ t i n u c t l  to be licard a t  tlie Second No\ember  Term,  193-1. 
T l i ~  ~liotioii  n n i  tlcllietl autl j u t l g ~ l ~ e n t  sigiietl a t  this la t ter  term, f r o m  
n 111(*11 t110 t l c f e ~ d : ~ ~ i t  gar (> llotice of :~ppe:rl : "Kotice of a1)peal na i l  etl. 
. . . 45 d a y s a l l o l ~ e d  to s e n e  cake oil al~peal," etc. 

T h e  said Second S o l  ember T e r m  n as  :I t n  o-n ceks term, bcginriing 26 
K O \  I i i l l~cr, ant1 on  E r i d a j  of the i c ~ ~ ~ l d  neck, 7 December, t21c judge 
left the  bench, s ta t ing t h a t  he x o u l d  not  ad journ  court, but nollltl let t l ~ c  
terlu cs ln rc  by limitation, :d 110 fnr t l lcr  ~ I I S ~ ~ I C S S  was t r a l i ~ a ~ t e d  by the 
court a t  t h s  t e ~ n l .  

011 tlw nlornirig of 22 J a ~ l u n r ~ ,  193.3, coul~sel  fo r  appell:li~t \ \ en t  to  
tlie ofice of roullsel for  appellee., bot11 being rcsitlexts of t21c t o n n  of 
J \T~~l ie  Forest,  and  requestctl all additional extension of t ime u i t l u n  
which to  serve statement of c a ~  011 appc:ll. "Alftcr some discussion, 
Nr. J .  G. Ni l l ,  stated to  D r .  Gullcy tha t  M r .  F. D. F l o n e r s  n a s  lcading 
raounsel f o r  appellee, and t h a t  be  could not extend the time fixed hy the 
court u111ess M r .  F l o n e r s  c o ~ i v n t c d  to i t .  T h a t  lie n o u l d  go sce M r .  
Flowers and  ascertain his  nislies i n  the  m a t t e r ;  t h a t  upon 1 isitlng the 
office of 111.. F l o n  crs i t  nits discorered tha t  X r .  F l o n e r s  was i n  Roches- 
tcr, S. y., ulilcli fact  n as repoltetl by M r .  Ni l l s  to D r .  G u l l y . "  

Coumel  fo r  npl~el l :u~t  tllereupoli prepared aiid s e n  cd his i t a t e ~ n t n t  of 
case before tlie elid of that  day, 23 J a n u a r y ,  193.3. 

I'lairitifis 1no\ ed before t h e  t r i a l  court to s t r ike out appellant's state- 
ment of case on appeal,  because not ser led n i t l l in  the t ime fised, which 
l i io t~on  n a s  a l l o l ~  ctl, the coui t fincling t h a t  there had been no agreemcllt 
of extension or  n a i ~  er of the t ime prcw5bet1, ant1 defendant appeal? 
f r o m  this ruling. 

E. D. I"~OZL'CTS a w l  J .  G. Xills for plaintiffs. 
G u l l e y  d Gullcy for d e f e n d a n t .  
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REYNOLDS v. REYNOLDS. 

STACT, C. J. Counsel for both sides were evidently under the im- 
pression that  22 January ,  1935, was the last day, prescribed by the court, 
for the service of appellant's statement of case on appeal. They dealt 
with the matter on that clay upon this assumption. The  discovery, 
subsequently made perhaps, that  the judge left the bench on Friday, 
instead of Saturday, of thc sccond we l r  of the term, disc3losed 21 Janu-  
ary  as the last day for the service of appellant's case. Hardee v. Tim- 
berlake, 159 PIT. C., 552, 75 S. E., 799; J l a y  v. Ins .  Co., 172 N .  C., 793, 
90 S. E., 890; Guano Co. v. I I i c l s ,  120 N. C., 29, 26 S. E., 650; Dela- 
field v. Const.  Co., 115 N .  C., 21, 20 S .  E., 167. Hence, the order strik- 
ing out the purported statement of case on appeal is supported by the 
decision in Hicks  v. Westbrook,  121 N .  C., 131, 28 S. E., 188. 

The circumstances may have justified the appellant in applying for a 
writ of certiorari to bring u p  his case, but this was not done. Snzitll v. 
S m i t h ,  199 S. C., 463, 154 S. E., 737; Roberts v. B u s  Co., 198 N .  C., 
779, 153 S. E., 398. 

There being no case on appeal, legally settled, does not, homever, 
entitle the appellee to have the appeal dismissed. Roberts v. B u s  Co., 
supra. S o n ,  consfat  that error may not appear on the face of the record 
proper. Wallace v. Salisbury,  147 N .  C., 58, 60 S. E., 713. For  this 
reason, the appellant is  permitted to pursue the appeal, even after his 
right to a "case on appeal" has been lost. Roberts v. 13us Co., supra. 

I n  such case, homever, unless error appear on the face of the record 
proper, i t  is  the usual practice to affirm the judgment on motion of 
appellee. X c S c i l l  tl. R. R., 117 N. C., 642, 23 S. E., 268. 

r 3 I h c  snme parties were before us on another point in Edwards v. 
Perry,  206 N. C., 474. 

Affirmed. 

RUTH HATCHER REYSOLDS r. TV. N. REYNOLDS 11, AXKIE D. TOMP- 
IiINS, COMMITTEE FOR TV. N. REYiSOLDS 11; WACHOVIA BANK AND 
TRC'ST COhfPANT, TRUSTEE; HARDIN W. REYNOLDS, LOUISE 
REYNOLDS, hfART REBECCB RETSOLDS, AND ANME D. TOJIPKINS. 

(Filed 22 hlay, 1935.) 

1. Husband and Wife C d: lnsane Persons D b: Trusts G &Wife of 
insane beneficiary held entitled to support out of income from trust 
estate. 

Where the beneficiary of a trust agreement who receives a fixed income 
therefrom becon~es insalle, and such income substantially esceeds the 
needs of the beneficiary in providing espert medical attention and care 
and maintenance, the wife of such beneficiary who is otherwise without 
means has the right to support and maintmance from the beneficiary's 
illcome from the trust estate. 
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2. Trusts G b i l p p r o v a l  of family agreement for allotment of income 
to wife of insane beneficiary upheld under facts of tlus case. 

In this case the vife  of an insane beneficiary receiving an income from 
a trust estate created by the beneliciary's father, brought action to have 
allotted to her one-third of lier hu~band ' s  income from the estate. Tlie 
trustee arid all persons harinc a11 interest in the trust estate were made 
pzrties, the minors and persons not i l l  essc being represented by a 
guardian ad lltcm, and the insane beneficiary being represented by his 
comiuittee duly appointed and by a guardian ad 21tcm. The parties sub- 
mitted an nriccmcnt for the a p p r o ~ a l  c~f the court nhich provided that 
certain assets of the trust estate be set apart and that the nife  of the 
incane beneficiary receire a stipulated niontlily income ther~f rom for her 
permanent wpport and maintenance, and relinquish all claims : ~ c a i i ~ s t  
lier husband. Tlie court, after judicial investigation, found tliat the bene- 
hciary is incur,~bly insnne, that tlie aqieement \ \as  fair and just, and that 
the n ife of the beneficiary I\ ould rcceire tlielefroin lcis than she possibly 
mirlit be elltitled to in the absence of such agreement, and that the agree- 
ment n a s  to the best interest of a l l  the palties, and approved the agree- 
ment, retaininq the cause for further orders. Held: Under the facts mid 
circumstances of the case, the Sugerior Court properly approved the agree- 
ment under its inherent equitable jurisdiction. 

APPE LL by dcfemlants fro111 I'less, J., a t  J a n u a r y  Term, 1933, of 
F O R S ~ T I T .  -1ffirmed. 

T h e  fol loning judgment was rendered i n  the court below: "Tliis 
cause coming on to be heard before the u n d e r s i g n d  judge of tlic S u p -  
r ior  Court  a t  the  7 J a n u a r y ,  1945, T e r m  of the  Superior  Court  of F o r -  
syth County, and  being heard  by the court upon tlle pleadings rcatl a s  
a6davi t4,  upon oral  widelice, and upon other a f f i d a ~ i t s  sul tn~i t ted ant1 
read to the court,  and  t h e  court l i a ~ i n g  heard tlie arguments  of cou~iscl 
upon the issues of l aw arising, malieq tlie following firidings of fact and  
conclusions of law : T h a t  the  plaintiff R u t h  H a t c h e r  Reynold. and  the 
defendant nT. IT. Rrynoltls I1 were tluly marr ied i n  TTasliington, D. C., 
on 8 A u g u ~ t ,  1032. and l i ~ e d  together as  l~usbai id and  v i f e  unt i l  the  
la t tcr  par t  of &y, 1033. T h a t  dur ing  the month of May,  1033, the  
mind  of the  defendant TI7. S. Reynolds I1 became so affected that  it  was  
impossible fo r  the plaintiff to l i r e  v i t h  him,  and t h a t  since t h a t  date  she 
has  been compcllrd, by rc:~hon of his mental  condition, to l i r e  qeparnte 
and a p a r t  f r o m  licr said husband. T h a t  a t  about the time of the sepa- 
rat ion of t h e  plaintiff and the defendant Mr. S. Rrynoltls 11, it was  
nccessary to-place h i m  i n  irlstitutioiis fo r  t reatment ,  nl lere  the phgsi- 
cians pronounced his ailment as  dementia p r e c o s ;  tliat dur ing  the 
g r ~ a t e r  p a r t  of the t ime since N a y ,  1933, the defendant 11'. S. Rey~io lds  
I1 l ias been a t  Cra ig  House  a t  Beacon, i n  the  S ta te  of K e w  'k'ork, said 
Cra ig  House being a n  institution f o r  the  t reatment  of persons v i t h  
mental  diseases. T h a t  pr ior  to  t h a t  t ime the defendant ~ v a s  confined for  
a t ime i n  Tucker  San i ta r ium i n  Richmond, Virginia .  That al l  of the 
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physicians tliat have had charge of the said W. N. Reynolds I1 agreed 
that his disease is dementia przalox, and that  i t  is impossible for his 
mciital condition to improve. The court, therefore, fincs as a fact that  
since blay, 1033, the defendnnt W. K. Rcynolcls I1 ha3 been suffering 
from tlementia p rwox ,  that  lie is still in that condition, and that  the 
condition is incurable. That  thr  defendant W. S. Reynolds I1 was 
tlonlicilctl, a t  the tlatc that hc h ~ c a m e  inconzpctent, ~ i t l l i n  the State of 
T'irgii~ia, rind that his domicile is still in th,lt state; that at proceedings 
duly held in thc Circuit Court of Patrick County, on 4 September, 
1034, lie n-as duly adjudicated insane, the court hearing evidence, and 
fiiltlillg tllc wid  K. S. Rcynoltls 11 i ~ ~ s a n e ;  that the defendant Llnnie D. 
'I'onipliii~s, i i~o t l~c r  of TIT. S. Rcynoltls 11, n a s  appointed by tllc said 
Circwit Court cf Patrick County comn~ittc.e for TT. X. Rcynolds 11, 
both for his persoil and his property, and that she has, actcd continu- 
ously sincr the said proceedings and is now acting as committee for 
W. S. Rcynoltls 11 in the State of Virginia. That  the plaintiff mas born 
on 26 aiugust. 180s) and is in good health;  that the defendant W. N.  
Repnolda I1 a a s  born on S July ,  1810, and that  his phvsical condition 
is  good; tliat tlie cxpcctancg of coiitinued life of both t i e  plaintie and 
the tlcfcntlant W. N. Reynolds I1 is more than 38 years from the date 
of this lmrii ig,  and the court finds as a fact, considering the health, 
constitution, and habits of both the plainti8 and tlie dtlfendant ITT. N. 
R:ynoltls 11, the cspectation of continued life of both of them will 
cstcild far  beyond 23 Sovcmber, 1011. That  the plaiutiff is ni thout 
1 ~ 0 p c r t y  and lins no means of support other tllan such allo~vances as the 
court may make to her out of tlie property of her l~usband.  

"That on or about 5 -\ugust, 1822, Harbour 11. Reynolds, the father 
of the defendant TJT. N. Reynolds 11, executed and delivered to tlie 
defcntlant TTaclio~ in Bank and Trust  Compnny, as trustee, two certain 
trust :Igreemcnts coilr-egiiig to tllc said trustee upon the trusts therein 
sct out cer ta i~l  1)ersonal property consisting primarily of stocks in the 
R. J. Reynolds Tobacco Company, a corporation of tlitl State of S e w  
Jersey, but llaving i t i  principal business office and manufacturing plants 
in TVinston-Snlcni, Forsytli County, Nortll Carolina; that the TVacllovia 
B a ~ i k  rind Trust  Company, trustee, acceptcd the said trusts and has held 
tlic propcrty con-rcyetl to it by the said trust agreements, and has acted 
as trustcc tlicreuntler and is still acting as suc,ll trustee a t  the date of this 
hearing. 

'(Tllat of the said trust agreemcxts the following pro\  isions definilig 
tlic duties of the trustee and the rights of the beneficiaries are rcspec- 
t i d y  as follows: '(1) To licep t l i ~  principal of the trust estate invested 
in high-grade securities, including bonds of the Vnited States or any 
state or political subdivision thereof, or bonds and notes secured by first 
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mortgages on real  estate, or such stocks and  bonds as  shall be approved 
f r o m  t ime t o  t ime  by the t rus t  committee of the said trustee. T h e  
trustee shall have poner  to collect, sell, invest, reinvest, manage, aiid 
control ill ~ ~ ( ~ 1 1  manner  as  i t  sliall deem best a n y  of the property so lieltl 
by i t  i n  t rust .  ( 2 )  To collect, receive, and  receipt fo r  all  income, gains, 
ant1 profits f r o m  arid up011 tllc property lleltl i n  t rust ,  and  a f te r  declutt- 
ilig all  taxes, fees, cxpenscs, a ~ i t l  commihsioiis paid or  incurred by the 
trustee i l l  t h e  atlministration and p r r w r l  ation of t h e  t rus t  estate, app ly  
or p a y  o ~ e r  the said net iticome i n  the manner  hereinafter  p r o ~ i d e d :  
( a )  T o  p a y  one-fourth of tlie 11et inconie f rom and upon the p r o l ~ e r t y  
held i n  t rust  i n  equal  iiiontlilg or quarter ly installments to m y  wife, 
A\~ in ie  1)obbiris Rcyliolds, duriilg her  lifctiiiic. T o  p a y  so inut~ll as may  
he liecessary ant1 requiretl f o r  tlie propcr support  and etlucatioll of lily 
cldt l ren,  of the remniniiig ]let income t l e r i ~ c d  f r o m  the propcrty held ill 
trust to  the  g ran tor  (luring h i s  l i fe t ime as  guarcliaii fo r  said children. 
,Is and nlicii m y  c-liiltlren a r r i ~  e a t  the age of t\\  enty-one, to 1):rv ov t r  
so l i lucl~ of the 11ct income of their h a r e  of the  property held i n  t ru r t  
as  is requirrtl  f o r  tlieir proper support  ant1 ctlucation. - h y  p a r t  of the 
net ineonle not so paid to yuch chiltlren shall be inr ested and  atltled to 
tlie pr incipal  of tlieir sliarcs. When  niy ~ o u n g e s t  child sliall arr ive a t  
tlie age of tncrity-seven, or if lie 01' she slinll (lie pr ior  to arr iving a t  t h a t  
age, tlien a t  the time he  or she rvould liar e become t n  en ty-se~  en, to pay  
o l e r  to lny children tlien living, the child or cliiltlrcn of any child tha t  
niay tlieii he dead to represent tlieir parent,  three-fourtlis i n  ~ a l u e  of the 
p r o p ~ r t -  lieltl i n  t rust ,  sliare and  s11:ire alike, discharged of this trust.  
Upon  tlie death of m y  n i fe ,  her sliare, a one-fourth interest i n  the prop- 
e r ty  held i n  t rust ,  shall be added to the  sliare of t h e  children, and either 
tlie income or  the prirlcipal distributed to said children it1 nccortlalice 
n i t h  tlie terms set forth.' 

" '(1) T o  keep the  pr incipal  of the t rust  estate invested i n  high-grade 
securities, including bonds of the United States  o r  a n y  s tate  or political 
subtlivisioll tliereof, or bonds and notes secured hy first mortgagc1s on 
real  estate, or such stocks and boiids a s  sliall he approved f r o m  time to 
t ime by the t rust  coinniittee of the  said tru,tee. T h e  trustee sliall h a r e  
power to  collect, sell, inrest,  reinrest,  manage, arid control i n  such 
m l i l i c r  as i t  s l ~ a l l  tleein best ally of the propcrty so held by i t  i n  t r u + t :  
Provided, Irozcecer, tha t  dur ing  tlie lifetime of the  grantor  tlierc s11:1ll be 
110 sales or disposition of tlic stoclts, I)oiids, alitl securities ~iorr, deli\ ered 
to  the truqtee, ant1 n h i c h  is  the huhject-matter of this  t rust  tlgrec~nent, 
exccpt by arid nit11 the n r i t t c n  consent of the grantor .  ( 2 )  T o  collect, 
receive, and receipt fo r  a l l  income, gaiiis, and  profits f r o m  and upon 
the  property held ill trust, and  a f tc r  detluctil~g all  taxes, fees, expclises, 
ancl conlliiissions paid or incurred by tlie trustee i n  tlie adnlini.trntlon 
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and preservation of the trust estate, apply or pay over the said net 
income in the manner hereinafter provided : ( a )  To pay the net income 
from and upon the property held in trust to the grant01 during his life- 
time in monthly or quarterly payments, a t  his option. Upoii the death 
of the grantor, the trustee sliall divide the property he l l  in trust into a 
sufficient number of equal shares so as to give each clidd then living a 
sliare, or, if any of my  childrrn shall have died leaving issue, such issue 
to stand in  tlie place of the deceased parent, and my mife, if then living, 
to be counted as a child and have a sharr~ allotted for her benefit, as 
hereinafter provided. That  the net income from the share allotted for 
the benefit of my wife sliall be paid to her during her lifetime, upon her 
death such share to be equally distributed for tlie benefit of my  children, 
the iucome and principal therefrom to be distributed to them as herein 
provided. T o  pay over to each child, or his or her representative, so 
mucli of the net inconie from his or her share as may be required for 
his or her support and education, the remninder of the net income re- 
crivetl by tlie trustee on the sliare or shares of any of the children to be 
added to the principal of sucli share and invested for the benefit of same. 
JYhen my y o k g e s t  child surviving me a t  my death shall have reached 
the age of twenty-seven years old, then t l ~ e  principal constituting the 
sliarc or sliares of the several cliildren held in trust sliall be paid over 
ant1 delivered to sucli child or cl~ilclren by the trustee, fully discliarged 
of tho trust, the child or children of any deceased child to receive the 
sliare that his or her parelit would have re17eiretl if then living.' 

"That the value of the property held in trust under the two several 
trust agreements by tlie Wachovia Bank and Trust  Cxnpany,  trustee, 
as of the date of the hearing in this cause is approximately $045,393.55, 
from n-liich the present annual income which the trustee in its discre- 
tion may allot to the defendant TV. N. Reynolds I1 is approximately 
$22,000 per year, of ~vliich i t  is now expending for him alone approxi- 
mately $10,000 to $12,000 per year;  that  upon the death of the defend- 
ant  Annie D. Tonipkins tlle income of the said trust estates nliieh may 
be allotted to the defendant W. N. Revnolds I1 will be increased to the 
extent of the income of her shares of the trust estates, and if all of the 
other beneficiaries of tlie said trust estates should die except the defendant 
W. N. Reynolds 11, the allon-ances wliich may be made to him will be 
greatly increased as provided for i n  the trust instrument?, and the trustee 
would have the power to allot such incomr to him. 

"That a t  his death the said Harbour H. Reynolds 7va3 surrivcd by liis 
widow, Annie D. Reynolds, wlio has since remarried and is the defendant 
h n i e  D. Tompliins; by his  son Hardin  TV. Reynolds, by his son, tlie 
defendant W .  K. Reynolds 11; and by a daughter, Lucy Ruth  Reynolds, 
wlio is now dead, and left no issue). The defendant Hardin  ?V. Reynolds 
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is married and his wife is  now living; there are now two children of 
Hardin  W. Reyiloldq, Louise Reynolds, and X a r y  Rebecca Rcynolds, 
ages six and t n o  years, respectlrely, and there is possibility of further 
issue. There is no isque of tlie marriage of the plaintiff anti the defend- 
ant W. S. Reynolds 11. Lucy Ruth  Reynolds, daughter of Harbour H. 
Rcynolcls, was born on 23 November, 1914, and nould hare  arrired at 
thc age of 27 ycars on 23 S o ~ e n i b e r ,  1941, on nhich date the interests 
in the tn  o trust estates 11 ill ~ e s t  both in title and possession, except as 
to the interest of the defentlant A h l i e  TI. Toriiphins, nhicll does not rest 
ill title or possessioi~, but nliicll consists of the right to r e c e i ~ e  ilicoine 
during her lifc. A l t  licr dcath the share set aside for her becomes a part  
of t l ~ c  other interests as proTitled in the trust agreenlents. 

" T l ~ t  the tlefelidmlrs IFT. N. Reynolds 11, Annie D. Tompkins, com- 
mittee for TTT. S. Reynolds T I ,  T a c h o ~ i a  Bank and Trust  Company, 
trnstec, IIartlin Tir. Rernolds, Louis(. Reyiolds, X a r y  Rebecca Rcynolds, 
autl A \ ~ i ~ ~ i e  D. T o ~ ~ l ) l i i ~ ~ s ,  h a l e  bee11 duly served nit11 surnmons in this 
cause, or ha1 e duly acceptetl the s e n  ice of summons, and have been prop- 
erly subjected to tlic jurisdiction of this court; that the defendant \V. S. 
Reynolds I1 is duly reprcselltcil in this cause both by the defendant 
AInnie I>. Tompkins, comm~ttee for TiT. N. Reynolds 11, his domiciliary 
guardian, and by tlie clefentla~lt Harvey W. Lupton, who has been duly 
appointed guardian ad l i t e m  for the said ITT. N. Reynolds 11. Thc said 
I i a r ~  ey IFT. Lupton has also been duly appointed guardian ad 11tem for 
the minor defendants Louise Reyilolds and I I a r y  Rebecca Reynolds, and 
for any other persons now unborn n h o  may be interested in the determi- 
nation of this cause. A11 of the defendants, including the guardian 
ad l i t e m ,  l i a ~  e filed ansners herein. 

"The plaintiff Ruth  IIatclier Reynolds has been entitled, co~itinuously, 
biilce May, 1933, and is still entitled to support and maintenance out of 
the property of lier llusbalid, and particularlg to proper allowances out 
of any anlounts allotted to or for the benefit of TV. N. Reynolds 11, by 
the Wachoria Bank and Trust  Company, as trustee, out of the two trust 
eqtates c r e a t d  by his father. The  plaintiff, through her counsel, has 
presented argun~ent  to the effect that  the trustee should be required to 
allot the entire share of the income to which the defendant 77'. N. 
Reynolds I1 might ha\ e bren entitled from and after May, 1933, to him, 
mld that she should be alloved a fa i r  share thereof, not less than one- 
third of said income from and after Nay,  1933. This position has been 
disputed both by tlie trustee and the other defendants. The plaintiff 
has also contended, through her counsel, that  from the date of this 
hearing she is  entitled to ha re  allotted to her for her support and main- 
tenance one-third of said income. I t  is  the desire of all of the partles, 
as slio~vn by the pleadings and as argued to the court, to avoid any con- 
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test upon the various contentions of the parties, and prior to the coni- 
memement of this action, and subsequent thereto, the parties have con- 
sidered tlie esecution of an  agreement, subject to the approval and direc- 
tion of the court, ~vhich  will avoid any further litigation betveen the 
parties, which agreement is attached to the complaini, and is also at- 
tached to and made a part  of this judgment. This agreement has like- 
wise beeu submitted by the defendant Annie D. Tompkins, committee of 
TIT. K. Reynolds 11, to the Circuit Court of Patrick County, in the State 
of Virginia, i n  a proceeding duly instituted for that  l~urpose, the said 
court being the court of general jurisdiction in the State of Virginia in  
tlie county of the domicile of the defendant W. N. Reynolds 11, and the 
said court has approved the proposed agreement and has duly author- 
ized the defendant Annie D. Tompkins, committee of W. N. Reynolds 11, 
to accept the service of summons in this cause and to appear herein for 
the purpose of procuring the approval and execution of said agreement. 
Therefore, tlie court does not pass upon tlie various contentions of the 
parties as to the legal rights o f  the and the several defendants, 
but has considered their contentions and is of the oi~inion that they ltave 
been preseuted in  good faith, and that they are sufficicwtly doubtful to 
justify the court in passing upon and approving the settlement proposed. 
I f  tlie plaintiff Ru th  Hatclier Reynolds is correct in her contentions, 
and the clefendant W. K. Reynolds I1 lives during hi:; espectancy, the 
plaiiitiff Ru th  IIatelier Reynolds would eventually recoive in  payments 
from the income of the said trust estates an amount f a r  in excess of the 
value of the corpus of the trust fund proposed to be set aside for her 
benefit as provided ill said trust agreement. The  court is of the opinion 
that  i t  will be advantageous to the plaintify, to the trust estates hereto- 
fore referred to, and to the several defendants to this cause, and espe- 
cially to tlie defendant TV. N. Reynolds I1 and to the nlinor defendants, 
and to any persons unborn who are represented by g ~ ~ a r d i a n  ad litem 
herein, tliat the settlcmcnt proposed should be made, and finds as a fact 
that tlie settlenleiit proposed is fair ,  just, and equitable, snd that  the said 
settlement will preserve the said trust estates and is in accord with the 
intention of the creator thereof. 

"The defendant Wachovia Bank and Trust  Conipai~y, trustee, since 
May, 1033, and up to the hearing of this cause, has :dready paid the 
actual and necessary expeiises of the plaintiff, bills have been presented 
by her from time to time from the persons with whom said expenses have 
beell incurred, amounting t o  the total sum of $9,664.10 The court has 
heard and considered evidence as to the amount and nature of these 
expenses, and adjudges them to have been fa i r  and reasonable. I t  is 
proposed that  the payment of these expenses be now approved, and the 
court finds tliat tlie payment thereof was fair, just, and reasonable, and 
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for tlie best interest of the said trust estates and of the several defendants 
to this cause and the persons whom they represent. B y  reason of the 
fact that all of the matters in cont ro~ersy  betv-een the plaintiff and the 
defendants are being settled in this proceeding, plaintiff has made no 
claim for any allowinces in exccss of amounts licretofore paid for lier, 
escept that she does claim an  allowance p c n t l ~ a f e  l i t c  from the date of 
the commenccnlcnt of this action until the date of tlie final appro\ a1 and 
eserution of the agrecrnent ~iroposetl. ,111 of the parties h a m  proposed 
that  said allowance should be fixed at the sum of four hundred dollars 
($400.00) a month, but the plaintiff reserves the right, n-hich the court 
a l lom lier to do, to claim an amount in excess of this allo~vance if the 
settlement herein be not finally approved. 

"The court has also c o n d e r e d  allowances to counsel for the plaintiff. 
Evidence has been heard by the court ns to the time spent and scrvices 
rendered, and upon the consideration thereof finds as a fact that the 
sum of $0,000 is  fair, just, and reasonable, this alloxance to include 
services rendered on any appeal from this judgment. I t  is  hereby 
ordered, adjudged, and decreed: (1 )  That  all of the parties be and they 
are hereby authorized and directed to executc and deliver the agreement 
attached to the complaint, a copy of nliich agreement is marked 'Exhibit 
A' and attaclied to this judgment and hereby made a part of this judg- 
ment and directed to be recorded upon t l ~ c  minutes of the court as a 
part  thereof. ( 2 )  That  upon the execution and  deli^-ery of the said 
agreement, the Wacliovia Bank and Trust Company, trustee, is ordered 
and directed to set aside the securities described in Schedule X attached 
to said agreement and to enter upo11 and execute the trust pro\-ided in 
said agrcement. (3)  That  the payment by tlie Vachovia Bank and 
Truqt Company, trustee, prior to the hearing of this cause of the sum of 
$9,661.10, necessary expenses of the plaintiff Ru th  IIatcher Reynolds, 
be and tlie same is hereby ratified, approved, and confirmed. (4) The 
Wacliovia Bank and Trust Company, trustee, will pay to the plaintiff 
Ruth  Hatcher Reynolds, as an allowance p e n d e n f e  l i te  the sum of 
$400.00 a month from 24 October, 1934, untiI the agreement hereby 
a p p r o ~ e d  has been executed and delivered and the trust fund provided 
for therein has been actually set aside for the benefit of the plaintiff, as 
provided therein, to be paid out of the current income of the trust estates 
for  the benefit of W. N. Reynolds I1 from and after the date on which 
said allowance begins, as provided herein. 

" ( 5 )  That  the Wacliovia Bank and Trust  Company, trustee, upon 
the execution and delivery of the said trust agreement and the actual 
setting aside of the trust fund provided for therein shall pay to the 
plaintiff's counsel the sum of $3,000 out of either the corpus or the 
income, in the discretion of the trustee, of either or both of the said 
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trust estates established by Harbour H .  Reynolds for the benefit of W. N. 
Reynolds I1 and of which he is the first beneficiary. ( 6 )  The costs of 
this action shall be paid by the Wachovia Bank and Trus t  Company, 
trustw, from the same source as  the allowance provided for in paragraph 
5 of the judgment. ( 7 )  This cause is  retained for further orders. 
This 18 January,  1935, J. Will Pless, J r . ,  Judge presiding." 

Exhibit A is as  follows : "North Carolina-Forsyt i County. This 
agreement, made this day of , 193 , by and between 
Ruth  IIatcher Reynolds, party of the first part, and W. N. Reynolds 11, 
by , guardian ad litem of W. N. Reynolds 11, and Annie D. 
Tompkins, committee of W. N .  Reynolds TI, and Waehovia Bank and 
Trust Company, trustee under two certain trust agreements, dated 
5 August, 1922, executed by Harbour H. Reynolds and Wachovia Bank 
and Trust  Company, Hardin  W. Reynolds, Louise Reynolds, and Mary 
nebecsca Reynolds, by , their guardian ad litenz, and , 
guardian ad litem for any persons unborn interested in  said trusts, 
Witnesseth : That  whereas, 011 the day of , 1934, a judg- 
ment of the Superior Court of Forsyth County, North Carolina, was 
entered in  a certain civil action entitled 'Ruth Hatcher Reynolds v. 
ITr. LV. Reynolds 11 et  al.,' which said judgment is  recorded in Book No. 

of the minute docket of said court, on page , directing the 
esccution of this agreement: Now, therefore, in consideration of the 
mutual covenants and conditions herein contained and in obedience to 
said judgment, i t  is  hereby agreed: (1)  That  the Waclhovia Bank and 
Trust Company shall set aside out of the funds held in trust by i t  for 
the benefit of W. N. Reynolds I1 under either one or both of the two cer- 
tain lrust agreements, dated 5 August, 1922, executed by Harbour H. 
Reynolds and Wachovia Bank and Trus t  Company, securities as shown 
on the paper marked Schedule A hereto attached and hereby made a 
part  of this agreement, to be held by i t  upon the following trusts:  ( a )  
To keep the principal of the said funds invested in high-grade securities, 
inclucling bonds of the United States or any state or political subdivi- 
sion thereof, or bonds and notes secured by first mortgages on real estate, 
or surh stocks and bonds as shall be approved from time to time by the 
trust committee of the said trustee. The  trustee shall have power to 
collect, sell, inrest, reinvest, manage, and control in such manner as i t  
shall deem best any of the properties so held by i t  in trust. (b)  To 
collect, receive, and receipt for all income, gains, and profits from and 
upon the property held i n  trust, and a f t w  deducting all taxes, fees, 
expenses, and commissions paid or incurred by the trustee in the adniin- 
istration and preservation of the trust estate, apply or pay over the said 
trust funds in  the manner hereinafter provided: (1)  T o  pay to Ru th  
Hatcher Reynolds from the date of the execution of this agreement until 
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23 November, 1941, if she shall live so long, the sum of $250 per month, 
whether the net income from said trust funds shall be sufficient for 
that  amount or not, and from and after 23 November, 1041, to pay the 
entire net income from and upon the property held in trust untler this 
agreement to Ruth  Hatcher Reynolds in equal monthly or c p r t e r l y  
inst?llments, as she shall elect, during her lifetime. I n  tlle e ~ e n t  that 
any emergency shall arise which in the sole opinion of the trustte shall 
require the payment of any sum in  excess of the anriual income to or for 
the benefit of the said Ruth  Hatcher Reynolds, tlle trustee shall have 
tlie polrer prior to 23 Novenihcr, 1911, to use any surplus or acwmu-  
lated income in  said trust for her benefit, as in its judgment shall be 
necessary. I n  the e ~ e n t  of such an emergency after 23 Noveniber, 1041, 
the trustee may use any part of the surplus or accumulated income or 
principal of said trust fund. If tlic said V. S. Reynolds I1 shall die 
prior to 23 Norcmber, 1941, a t  the death of Ru th  Hatcher Reynolds to 
pay the entire trust fund to the Wachovia Bank and Truqt Company, 
to be held, managed, and distributed by i t  in accordance with that  agree- 
ment bet~veen Harbour H. Reynolds and Wachovia Bank and Trust  
Company, under date of 3 August, 1922, relating to his share in the 
estate of Walter R.  Reynolds from wliich this trust has been created. 
I f  the said W. N. Reynolds I1 shall die after 23 November, 1041, at 
the death of Ruth  Hatcher Reynolds to manage, control, and distribute 
said funds in such manner as she shall, by her last will and testame~lt, 
executed in accordance v i t h  the laws of the State of North C a r o l i ~ ~ a ,  
appoint, and in default of such appointment, to such persons as shall he 
her next of kin under the l a m  of Sort11 Carolina. I f ,  by reason of the 
death of all of the chilclren of Harbour H. Reynolds and of all the 
issues of the children of Harbour H .  Reynolds prior to 23 November, 
1041, the trusts crcated by the t ~ ~ o  trust agreements between Harbour 11. 
Reynolds and Wachovia Bank and Trust Company, trustee, under (late 
of 5 August, 1922, shall terminate, tlie trust hereby created shall like- 
wise terminate and the Wachovia Bank and Trust Company, trustee, 
shall pay orer and deliver said truqt funds to such persons as may then 
be entitled thereto : Proridcd,  hozcever, that  if, upon the terminntion of 
said trusts prior to 23 Kovember, 1911, any person n-ho is a party to tlie 
action approving this contract, or any otllcr person bound by the decree 
in said action, shall be entitled to receive property of said trust estates 
equal to, or in excess of, the property herein set aside for the benefit of 
Ruth  Hatcher Reynolds, then this trust shall not terminate, and tlie 
property herein set aside shall be deducted from that  to which such 
person or persons shall be entitled, in proportion to their respective 
interests. (2)  As compensation for its services, the trustee shall retain 
annually 2112 per cent of the gross income of each year. (3)  Ruth  
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Hatcher Reynolds does hereby release W. N. Reynolds I1 from any 
claim that she may now or a t  any time hemafter have for support and 
maintmance, and she does hereby further release the said Wachovia 
Bank and Trust  Company, trustee, and the beneficiaries under the two 
trusts created by Harbour H. Reynolds, under date of ,i August, 1922, 
from any claim that she may have against them, or any {of them, for the 
payment of any sum to which she may be entitled, or which she may 
claim as the wife of W. K. Reynolds 11, this agreemert to take effect 
upon the execution and d e l i ~ e r y  of this instrument and the de l i~e ry  of 
the secwrities herein described to the Wachovia Bank and Trust  Com- 
pany, as trustee hereunder, and to continue so long as this agreement 
shall remain in full force and effect. I n  witness whereof the parties 
hereto have set their hands arid seals, all as of the clay and year first 
above mi t ten .  

Bnnual 
Shares Qvoss Income 

712 R. J. Reynolds Tobacco Common 'B' $2,136.00 
$3,000 PV City of Winston-Salem 5s, due 4/1/52 150.00 

4,000 P V  State of N. C. 4.3, due 4/1/68 160.00 
7,000 P V  State of N. C. 5s, due 7/1/61 350.00 
4,050 PV U. S. Treasury 3s' due 6/15/48-46 121.50 
5,650 PV U. S. Treasury 31Ls, due 4/15/46-44 183.63 

Annual gross income . .  . . . . . . . . . .  . . .  . . . .  . . . .  . .  . . . . . .  . .  . $3,101.12" 

The defendants excepted and assigned error to the signing of the 
judgment and appealed to the Supreme Court. 

Ratcliff, Hudson & Ferrell for plaintiff. 
Nardy, Hendren & Womble for Wachovia Bank and 5"rusf Company, 

trustee. 
John C. Wallace for all other defendants. 

CLARKSON, J. The record discloses a distressing situation. The 
plaintiff was married to defendant W. N. Reynolds I1 on 8 August, 
1932, and they lived together as husband and wife until the latter part 
of May, 1933. I n  May, 1933, the mind of W. N. Reynolds I1 became 
so affected that his wife, the plaintiff, was compelled by reason of his 
mental condition to live separate and apart  from him. I:t was necessary 
to place him in an  institution for treatment, as he had dementia prcecox, 
and it is impossible for his condition to improve-it i~ incurable. I n  
Virginia, his domicile, the court i n  that state adjudicated him insane. 
The plaintiff is penniless unless this Court makes an  allowance out of 
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the property of her husband. The  defendant W a c h o ~ i a  Bank and 
Trust  Company, trustee, under t n o  trust agreements, has a corpus  of ap- 
proximately $945,393.55 from whic~h the trustee has a present annual in- 
come n i t h  nllich in its discretion it may allot to TV. N. Reynolds I1 
approsinlately $22,000 per year, and now spending for him some $10,000 
to $12,000 a year. ,111 parties necessary to the determination of the con- 
troversy ha re  heen properly subjected to the jurisdiction of this Court. 

The questions presented: E'irsf:  H a s  the wife of an  insane bene- 
ficiary of trust agreement the right to support and maintenance from 
the income of the trust, when such income substantially exceeds tlie needs 
of the beneficiary, and the propriety of the expenditures made by the 
trustee for such purposes? This question must be ansuered in the 
affirmative. 

Sccond:  Confirmation of proposed agreement n i t h  the plaintiff pro- 
viding permanently for her support and maintenance. Under the facts 
and circumstances of this case, the agreement must be confirmed. 

Spealiing as to the first question presentd,  I n  r e  Latham, 39 N. C., 
231, i t  has heen held that  the wife and infant children, if he has any, 
of a lunatic and the lunatic are entitled to h a l e  a sufficient f u ~ d  of the 
lunatic's property for maintenance set aside, before the Court makes an  
order for the payment of debts. I t  is held in Jfc.Lea7z v. B w e c e ,  113 
N. C., 390, that the Court would not order payment of a lunatic's tlebts 
if it n ould d e p r i ~ e  him or his family of maintenance. I t  is alqo held 
that allon:~nces may be made for the support of the lunatic or his wife, 
upon the principle that  the lunatic husband ovecl the legal duty of 
supporting and maintaining his ~vife.  Brooks  v. Broolis, 25 K. C., 389; 
I n  re l i -ybarf ,  119 S. C., 359; see C. S., 1665 and 1667; 59 A. L. R., 
pp. 653-4. 

I t  n a s  said in Read  v. T u r n e r ,  200 S. C., 773 (778) : "Where, hon- 
erer, adequate provision has been made for the support and maintenance 
of a lunatic and the ilependcnt members of his family, out of his estate 
In the hands of his guardian, ant1 thcre remains any part  of said estate 
whirl1 is arailable for the payrnent of his creditors, such part of said 
estate should be disbursed hy the guardian, under an  order or judgment 
of the Superior Court, pro rata, among the creditors, ~vhere thcre are 
no priorities by virtue of liens or rrlortgages." Anderson  v. ,lnderson, 
183 N. C., 139 (14.2) ; I Io l ton  I ! .  I Io l ton ,  186 N .  C., 355. 

I t  is ncll  settled that a husband is hound to support his nife.  I n  the 
present case tlie income from the husband's estate is  ample to support 
himself and his nife.  The fact that  the husband is a lu l~at ic  does not 
prevent this Court of its general equity jurisdiction, when the facts are 
fully found as ill this case, from granting the relief prayed for by plain- 
tiff and rendering the judgment set forth in the record. 
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Speaking as to the second question presented: We think, under the 
facts and circumstances of this case and the inherent equitable jurisdic- 
tion of the Superior Court, that  the proposed agreement with the plain- 
tiff, proriding permanently for her support and maintenance, was prop- 
erly approved. 

I t  appears from the record in this case that  there ha:; been an  elabo- 
rate judicial investigation of the facts upon which the judgment in this 
case is basecl, and all the facts set forth. I n  the judgment is the follow- 
ing:  "Therefore, the court does not pass upon the r a r  ous contentions 
of the parties as to the legal rights of the plaintiff and tlie several de- 
fendants, but has considered their contentions, and is of he opinion that  
they lm\-e been presented in good faith, and that  they are sufficiently 
doubtful to justify the court in passing upon and approving the settle- 
ment proposed. I f  tlie plaintiff Ru th  Hatcher Reynolds is  correct in 
her colite~itions, and the defendant W. N. Reynolds I1 lives during liis 
expectancy, the plaintiff Ruth  Hatcher Reynol(1s would eventually re- 
ceive in payments from the income of the said trust estates an  amount 
far  in excess of the value of the corpus of the trust fund proposed to be 
set aside for her benefit, as provided in said trust agreement. T h e  
court is of the opinion that  it d l  be advatltageous to the plaintiff, to 
the tms t  estates heretofore referred to, and to the severd defendants to 
this cause, and especially to the defendant TV. X. Reynolds I1 and to 
the niiiior defendants, and to any persons unborn who are represented 
by gu:xrdian ad litem herein, that- the settlement proposed should be 
made, and finds as a fact that  the settlement proposed is fair, just, and 
equitable, and that  the said settlement will preserve the said trust estates, 
a i d  is in accord v i t h  the intention of the creator thei-eof." Bank I ) .  

Alen.anrler, 188 N. C., 667; Spencer v. -lIcClene,qlzan, 202 N .  C., 662. 
I n  the Spencer case, supm,  at 1). 671, speaking to the subject, is the 

f o l l o ~ ~ i n g :  "The policy of the law is  to encourage settlcment of family 
disputes, like the present, so as to promote peace, good will, and har- 
mony among those connected by consanguinity or affinity. Equity 
favors amicable adjustments. I n  the present action tl e contract that  
was made was a compromise over the provisions of the will, based on 
the present deflation in prices and an adjustnient of other differences. 
The court below found the facts a t  length with care, and rendered judg- 
ment that  i t  mas to the best interest of all that 'the terms and pro~isioris  
of said contract . . . be accepted, ratified, and approved, and car- 
ried into effect.' I t  was further found as a fact 'that the parties to this 
proceeding are all properly before the court.' " 

For  the reasons given, tlie judgment of the court bclcw is 
.Affirmed. 
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BELK'S DEPARTMENT STORE O F  KEW BERN, KORTH CAROLINA, 
IKCORPORATED, v. GEORGE WASHISGTON F I R E  INSURANCE 
COMPANY. 

(Filed 22 May, 1936.) 

1. Insu rance  E b- 
An insurance contract, like any other contract, i s  based upon a n  offer 

and acceptance, and is a n  agreement between the parties supported by 
sufficient consideration. 

2. Contracts  B a- 
Where a contract i s  not ambiguous, i t s  construction is  a matter of law 

for  the court, and i t s  plain and unambiguous terms may not be disre- 
garded to relieve a party of a ha rd  bargain. 

I n  construing a contract, the  construction placed thereon by the parties 
themselves will generally be adopted by the courts, and the a t tendant  
circumstances, the relationship of the parties, and the  object of the agree- 
ment may be taken into consideration. 

4. Insu rance  E a-Evidence he ld  proper ly  submi t t ed  t o  ju ry  o n  quest ion 
of agent ' s  au thor i ty  f r o m  insu red  to cancel policy a n d  subs t i tu t e  an -  
o ther .  

The evidence favorable to plaintiff insured tended to show tha t  plaintiff 
told nu i ~ i s u r a ~ i c e  agent to insure plaintiff's stock of goods in a specified 
amount  for one yea r ;  t ha t  i n  compliance therewith the  agent issued three 
liolicies in the aggregate sum requested in three separate companies repre- 
sented b j  him, and tha t  the policies were accepted by insured, who paid 
the  agent the premiums on the policies for one year ; t ha t  thereafter, upon 
information from the Insurance Commissioner that  one of the companies 
had become insolvent, the  agent, ~v i thou t  the knon-ledge of insured, can- 
celed the policy in  the insolvent company and issued in substitution there- 
for  a policy in defendant company, which he also represented, and t h a t  
insured received the policy in defendant company later on the  same day 
of the  fire causing the loss in su i t ;  tha t  the insured accepted the substi- 
tuted policy and filed claim thereunder and elected not to file claim under 
the  policy ill the insolvent company. Hcld:  The evidence was  sufficient 
to be submitted to the jury on the question of the agent's authority from 
insured to issue the poiicy in defendant company in substitution of the 
policy in  the insolvent comlmly, and on the question of insured's ratifica- 
tion thereof, i t  appearing that  the agent was  told by insured to insure the 
stock of goods in the stipulated amount,  and tha t  the selection of the com- 
1)anies was left entirely with the agent. 

5. Insu rance  C *Evidence t h a t  a g e n t  i ssuing policy was author ized 
a g c n t  of de fendan t  in su re r  a t  t h e  t i m e  t h e  policy w a s  issued he ld  
proper ly  submi t t ed  to jury.  

The evidence in this case tended to show that  a n  agent representing 
several fire insurance companies was given power of attorney by defend- 
a n t  insurer to issue policies for it, t ha t  defendant insurer gave the agent 
blank forms of policies signed by its officers and ready for  issuance, that  
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the agent issued several policies, but was thereafter advilled by defendant 
insurer not to issue any more policies for i t  until the agent's account was 
paid up to date, that  the agent thereupon mailed insurer check for pre- 
miums for two of the four months past due, which check was cashed by 
insurer, and thereafter issued the policy in suit, and thai: insurer did not 
demand and take from the possession of the agent the blank forms of 
policies in its company until two days after the fire causing the loss in 
suit, and that  insurer billed the agent for the premium on the very policy 
in suit three months after the fire. Held:  The evidence was sufficient to 
be submitted to the jury on tlle question of whether the policy in suit was 
issued by a duly authorized ngent of defendant insurer. 

6. Insurance K a-Knowledge of local agen t  issuing fire insurance policy 
held waiver of provisions of policy relating to  o ther  insurance. 

The lanowledge of the local agent of a fire insurance company that a t  
the time of issuing the policy in suit insured carried other insurance on 
tlir property i s  held a waiver of the provisions of the policy that the 
policy would be void unless all other insurance on the property was listed 
in tlie policy, although the local agent did not have knowledge of the 
amount of such other insurance, it appearing that  the property v a s  worth 
niurli more than the total nmount of insurance thereon, and there being no 
semblance of bad faith or fraud. 

7. Insurance E a-Insurer's contention t h a t  another  policy f o r  which i ts  
policy was substituted h a d  not  been validly canceled h'eld immaterial.  

An agent rel~rcsenting several fire insurance companies was requested by 
plaintiff to insure plaintiff's stoclc of goods in a specified sum for one 
year, and in compliance with the request the agent issue6 three policies in 
tlie aggregate sum requested in three sepmate compa1:ies. Therafter, 
upon information from the Insurance Commissioner that one of the com- 
panies had become insolvent, the ngent cmlceled the policy in the insolvent 
company and issued a policy in defendant conipany in substitution thereof. 
Defendant company contended that i t  was not liable bccacse the policy in 
the company which becanie insolvent had never been validly canceled. 
I l e l t l :  L)efendant's contention is immaterial, since 1iab.ility under tlie 
~ o l i o y  canceled by the agent without kao~vledge of insured does not affect 
clefendant insurer's liability under the policy in suit, and it  appearing 
further that the agent canceled the policy in the insolvent company as  
insured's agent, and that insured ratified tlie cancellation, and that the 
cancellation was warranted by information from the Insurallce Com- 
missioner. 

8. Insurance C &Cancellation of one policy and  substituting therefor 
policy i n  defendant company by agent  acting for  bensefit of insnred 
held n o t  inconsistent with agent's duties to defendant company. 

An agent representing several fire insurance companic~s issued three 
policies i11 separate conipanies insuring plaintiff's stock of' goods in com- 
pliance with plaintiff's request that the goods be insured in that sum for 
one year. Before the espiration of tlle year the agent mas informed by 
the Insurance Commissioner that one of the companies hall become iasol- 
vent, and the agent canceled the policy in the insolvent company and 
issued in substitution therefor the policy in defendant company, which the 
agent also represented. Held: The agent's acts in canceling the policy 
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in the insolvent company and issuing the policy in defendant company, 
done for the benefit of insured, were not inconsistent with its duties to 
defendant com~~any ,  and was not such dual agency as to taint the trans- 
action. 

9. Insurance E a-Failure ta execute policy i n  ful l  name of insured held 
no t  vital defect under  t h e  facts of this case. 

The policy of fire insurance in suit was issued in the name of "BelB's 
Depaltment Store" instead of "Belk's Department Stores of New Bern, 
Korth Carolina, Inc.," the full name of insured. In  its answer insurer 
admitted plaintiff is a corporation, and did not set up any defense based 
upon the failure of the policy to state insured's full name. Held:  The 
failure of the policy to state insured's full name is not fatal, the policy 
having been duly received through the mail by insured and having been 
intended for it, and if the defect had been set up in insurer's ansner, 
insured could have set up mutual rnistalie and had its full name inserted 
in the policy. 

10. Trial F c- 
The refusal to submit issues tendered will not be held for error when 

the issues submitted by the court are determinative of the controversy, 
and every aspect sought to be i~resented by the issues tendered is  covered 
by the court's charge on the issues submitted. 

STACY, C. J., and BKOGDEN, J., dissent. 

APPEAL by  defendant f r o m  IIill, J., and a jury, a t  4 December Special 
Term,  1933. F r o m  NECKLENBURG. N o  error .  

T h i s  i s  a n  action brought by plaintiff against  defendant to  recover 
$5,000 on all alleged fire insurance policy issued by  defendant to  plain- 
tiff. T h e  issues submitted t o  the jury, a n d  their  answers thereto, a r e  
a s  follorrs: " ( I )  D i d  the  plaintiff a n d  defendant enter  i n t o  the  contract 
of insurancr ,  as  alleged i n  the complaint?  A. 'Yes.' ( 2 )  I f  so, did t h e  
plaintiff, a t  the  t ime of t h e  issuance of such contract,  have other and  
addi t ional  fire ilisurallce outs tanding on i ts  stock of merchandise, a s  
alleged i n  the answer?  A. 'Yes' ( b y  consent).  (3) I f  so, did t h e  
defendant, a t  the  t ime  of making  such contract,  have  knowledge a n d  
notice of the  existence of other and  additional fire insurance on  said 
stock of goods, as  alleged i n  the  r e p l y ?  A. 'Yes.' (4) W h a t  amount ,  
if anything, is the plaintiff entitled t o  recover of t h e  defendant?  A. 
'$5,000, with interest f r o m  1 March,  1932.' " 

There  was a judgment rendered by t h e  court  below i n  accordance wi th  
the verdict. T h e  defendant m a d e  numerous exceptions and  assignments 
of error  and  appealed to  the  S u p r e m e  Court.  T h e  mater ial  ones and  
necessary facts  will  be set fo r th  i n  the  opinion. 

E. McA. Currie and Stewart & Bobbitt for plaintif. 
Smith, TVharfon &? Hudgins and  Tillett, Tillett & Kennedy for de- 

fendant. 
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CLARKSON, J. At  the close of plaintiff's evidence, and a t  the close of 
all evidence, the defendant in the court below made motions for judg- 
ment as i n  case of nonsuit. C. S.. 567. The court below overruled 
these motions and in  this we can see no error. We think the vital 
question in  this controversy: Was there a contract entered into between 
plaintiff and defendant i n  reference to the $5,000 po1i1:y of insurance 
for which plaintiff sues to recover from the defendant i n  this action? 
We think so. The  court below on this aspect charged the jury cor- 
rectly: "A contract of insurance is the same as any other contract. 
Tha t  is, i n  order to constitute a contract of insurance there must be an  
offer and an acceptance. A. contract is an  agreement between two or 
more persons upon sufficient consideration to do or to refrain from doing 
a particular act." 

I n  Overall Co. v. Holmes, 186 S. C., 428 (431-2), a contract, citing 
numerous authorities, is defined as follows: ''A contract is 'an agree- 
ment, upon sufficient consideration, to do or not to do a particular thing.' 
2 Blackstone Com., p. 442. There i s  no contract unless the parties 
assent to the same thing in the same sense. A contract is  the agreement 
of two minds-the coming together of two minds on a t ~ i n g  done or to 
be done. 'A contract, express or implied, executed or executory, results 
from the concurrence of-minds of two or more persons, and its legal 
consequences are not dependent upon the impressions or understandings 
of one alone of the payties to it. I t  is not v h a t  either thinks, but what 
both agree.' " Jernigan v. Insurance Co., 202 N .  C., 677 (679). 

I t  is well settled that where the contract is  not ambiguous, the con- 
struction is a matter of law for the courts to determine. Courts mill 
generally adopt a party's construction of a contract. Attendant cir- 
cumstances )arty's relation and object i n  view should b? considered, if ? 1 
necessary, In interpreting a written contract. Neither court nor jury 
may disregard a contract expressed in  plain and unambi~;uous language. 
The courts' province is to construe, not make contracts for parties, and 
courts cannot relieve a party from a contract because i t  is  a hard one. 
An  agent can, under certain circumstances, contract for the principal. 

Hokc, J., in Powel l  v. Lumber Co., 168 N. C., p. 635, speaking to the 
subject, says: "A general agent is said to be one who i r  authorized to 
act for his principal in all matters concerning a particular busincss or 
employment of a particular nature. Tiffany on Agency, p. 191. And 
i t  is  the recognized rule that  such an  agent may usually bind his prin- 
cipal as to all acts within the scope of his  agency, including not only 
the aul hority actually conferred, but such as is usually 'confided to a n  
agent employed to transact the business whic~h is  given him to do,' and 
it is held that, as to third persons, this real and apparent authority is 
one and the same, and may not be restricted by special or private in- 
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structioiis of the principal unless the limitations sought to be placed 
upon i t  are known to such persons or the act or power in question is of 
such an  unusual character as to put s man of reasonable business pru- 
dence upon inquiry as to the existence of the particular authority 
claimed (citing authorities). The  power of an  agent, then, to bind his 
prilicipal may include not only the authority actually conferred, but the 
authority implied as usual and necessary to the proper performance of 
the nork  entrusted to him, and it may be further extended by' reason of 
acts indicating authority, nhich  the principal has approved or linow- 
ingly, or a t  times, eTen negligently permitted the agent to do in the 
course of his employment," citing numerous authorities. BobBiff v. 
Land Co., 191 Y. C., 323 (328) ; -1Iazzcell v. Distributing Co., 204 N .  C., 
309 (317-18) ; Cl~arleston and Tl'cstem. Carolina Railway C'o. c. Robt. G. 
Lassifer cC. Co., a Corporation, et ai., 207 N. C., 408. The  record states 
the corporation in some places as Hagood Realty and Insurance Co., 
Iiic., and also The Hagood Realty Co., Inc., we will call i t  the Hagood 
Realty Company. 

About 3 o'clock in the morning of 9 December, 1931, the plaintiff's 
stock of goods in its store a t  Kew Bern, North Carolina, ralue at the 
time of the fire about $80,000, n a s  practically totally destroyed; only a 
salrage of about $50.00. Including the $5,000, the amount the insurance 
companies carried on the stock was $33,000. This  action is brought to 
rccorer on the $5,000 policy of insurance on the stock of goods which 
plaintiff contencled it held in the defendant company. I t  may not be 
amiss to say that the fact of tlie fire cannot determine the controrersy, 
it  is the contract between the parties. The different aspects of evidence 
bearing oil t11c contract suggest certain questions involved. Did the 
Hagood Realty Company, under the terms of the contract entered into 
betneen it ant1 tlie plaintiff' i n  3larc11, 1931, have the authority to issue 
the policy of insurance ill the tlefendant company, and did plaintiff 
rat ify the transaction for nhich this action is instituted? TVe think so. 
The  facts in c~ idcnce  heariug oil this aspect: Thc Hagood Realty 
Conilwny, in March, 1931, n a s  a going concern i11 New 13er11, S o r t h  
Carolina, dealing in real estate and insurance business. B. F. IIagood 
v a s  its prrsident, W. Mac Jordan was the manager of plaintiff's store 
a t  S c w  Bern, Sor t l i  Carolina, nhich  opened for business about 10 
March, 1931. I t  had a full stock of goods mhen the store I!-as opened, 
and merchandise was conling in erery day. Irnmediately after the store 
opened, Jordan was instructed by plaintiff to insure the stock of goods 
for approximately $39,000; he met Hagood about the middle of Xarch,  
1931. Jordan testified, i n  pa r t :  "Q. What conversation, if any, did 
you have with him with reference to covering this stock of goods with 
fire insurance? A. I instructed Mr. Hagood that I wished him t o  insure 
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u s  for $15,000; t h a t  I would leave f h e  companies  212) t o  him; t h a t  I 
w a n f e d  to be fu l l y  insured for one year. Mr. I-Iagood was president of 
the IIagood Realty Company, which was engaged in real estate and 
insurance together. Q. Subsequent to tliis conversation you have men- 
tioned, did the Hagood Realty Company delirer to you policy of fire 
insurance on Belk's stock there in Kew Bern?  A. Yes. The  amount 
of tlie policies delirered to mc by the Hagood Realty Company was 
$19,000. I don't recall the names of the fire insurance ~ompan ies  that  
issued the policies." (Italics ours.) 

Tlie premiums were paid by plaintiff company to the IXagood Realty 
Company-policies for $5,000 each in the Great Kational, United Fire- 
man, and Royal Excliange for one year were issued and turned orer to 
plaintiff on the stock of goods. The Hagood Realty Company was 
agent for all tliese companies. Hagood corroborated Jo rdan :  "lie 
told m e  fo wri te  $15,000 for one year. H e  did not tell me what com- 
panies to write it in. Q. What was said, if anything, as to the com- 
panies? A. Nothing was mentioned about the companies, not by him. 
KO, I did not niention anything about the companies. Q. After that 
coliversation, x h a t  was done by you or by tlw Hagood Realty Company 
with reference to issuing fire ilisurnnee on tliis stock of goods? A. We 
wrote $15,000-three different policies. Q. 1)id you render a bill to the 
Belk Store for the premium on the three policies? A. Ires. Q. Was 
that  bill paid ? A. Yes." 

On S April, 1031, the Georgc JITasliington F i r e  Insurance Company, 
the defendant, appointed the IIngood Realty Company, agent, to write 
insurance for its company: "With full  power, during the pleasure of 
the company, to receive proposals for insurance against loss or damage 
on property located in S e w  Beim, North Carolina, and ~:icinity, f o  re- 
ceice pwnz iums  t h e w f o r ,  and  to  counters ign and issue p o r k i e s  of in,sw- 
ance fhereon ,  signed by t h e  president and secretary of tlle said George 
IT'asl~ingfon F i r e  I n s w a n c e  C o m p a n y ,  and consent to transfers thereof, 
make endorsements thereon, and renew the same, subject to the rules and 
regulations of said company, and to such instructions as may from time 
to time be given by its officers, general or special agents." 

Hngood testified: ('After the delivery of the pon-er of attorney to me, 
tlie d e f c n d ~ n t  delivered into my possession certain of its policy forms. 
These were delirered during that month. I n  other words, the stuff 
came along about the same time. I think I recei~ed about twenty-fire. 
Under that  power of attorney the IIagood Realty Compa ~y issued poli- 
cies of insurance on behalf of the George TYashington Fire Insurance 
Con~pany. Q. How many of these policies  rer re issued prior to 1 De- 
cember, 19312 A. I would say some thirty-o:ld." 
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BELK'S DEPARTMENT STORE v.  IXSURANCE CO. 

On 5 December, 1931, the Hagood Realty Company had information 
that  the Great National Insurance Company was broke (the State 
Insurance Commissioner had infornled it of this fact) .  Hagood further 
testified: "Q. Now, please state ~ i h a t ,  if anything, was done by you or 
by the Hagood Realty Company coilcer~iillg the cancellation of this 
$5,000 National policy? A. We cnl~celetl that on our books and issued 
$5,000 in the George Washington F i r e  Insurance Company. That  n a s  
done on 5 Dcccmber, 1901, ant1 the George TTashington policy n as issued 
on the same date. This George Washingtoa policy is the nllich 
we issued on 5 December, 1931. Mr. Hal l  issued the policy a t  my  
instructions. I saw hiin issue it. I know his handwriting. The name 
of Charles 11. Hal l  appearing on this policy is his genuine signature." 
H e  was manager of the Insurance Department. The Hagootl Realty 
Company caiiccled the Great National Insurance Co~npany's policy aiid 
issued immediately a policy in the defendant company to plaintiff for 
$5,000, a i d  nrote  the folloning letter: "George Washington Fire Insur-  
ance Company, Greensboro, Sor t l l  Carolina. Hagood Realty Co., Inc., 
Agciits, M r .  Mac Jordan, Xgr .  Belk's Department Stores, S e w  Bern, 
N. C. 3 Dccembcr, 1931. Dear S i r :  We enclose George TTaihington 
Policy S o .  178160. This policy is to replace Great National Policy 
S o .  2309, this is being done by ordcr of the State Insura i~ce  ('ominis- 
sioner. Please return Great h'ational policy No. 2409. T'ery truly 
you", I-Iagood Realty Company, Chas. H .  Hall, Insurance Dcpartmei~t." 
The envelope bearing the following address : "Belk's Departmelit Stores, 
Sen-  Uer i~ ,  S. C., Mr. Mac Jordan,  Mgr.," and bearing postmark as fol- 
lows: "Sew Bern, N. C., Dec. 7, 1931, 10 P.RI." The upper left-hand 
corner of the erlvelope is torn off so that  no return address appears on the 
envelope. The right-hand end of the envelope is cut so that no stamp 
appears, although there are six black marks appearing to be the ends 
of a stamp ca~~ccllat ion mark. The conterltion of defendant v a s  to the 
effect that no such tra~lssction exc7r occurred at the time and in the n a y  
and n iamcr  as alleged by plaintiff. This n a s  left to the jury under 
l roper  iiistructioiia by the court belon. The fire occurred about 3 
o'clocl< on Tednestlay morning, 9 Decelnber, after the letter a i d  policy 
>,ere mailed to plaintiff, as colltended by it. On the afternoon of 
9 Dccernher, 1931, Jordan testified, in pa r t :  "yes, the first time I saw 
this George Washington Fi re  Insurance policy x a s  the afternoon of 
9 December, after the fire. It was contained in the envelope that has 
been put in elidence. At  the time the envelope came to nie, it  was 
unopened. Mr.  Brooks and I opened it that  afternoon. Mr. Brooks 
said he got it out of the post office. I imagine he got i t  out of the post 
oflice a fen minutes before." 



274 I N  THE S U P R E M E  COURT. 1208 

The Hagood Realty Company, on 9 December, 1931, gave full  notice 
to defendant of the loss. H. A. NcLaurin,  auditor for plaintiff, testified 
in  pa r t :  "As I remember, he brought back all policies that  were with the 
papers. These included the George Washington F i r e  Insurance Policy 
and the Great National Insurance Policy. I had no conversation that  
I remember with either Mr. Hagood or Mr.  Mac Jordan about these 
policies. I did not do anything about them except keep them in my 
desk or safe, where, in case the others were paid, I would return them 
to the companies when paid. I filed proof of loss with the George 
Washington F i r e  Insurance Company. We did not file proof of loss 
with the Great National. Q. Why did you not file one with the Great 
National? A. There were loss forms prepared and sent to us for the 
George Washington F i r e  Insurance Company for execution, to be signed 
by Mr. Belk. After I had these signed, they were returned to the proper 
parties and there was no proof of loss on the Great National policy. 
We elected not to file proof of loss with the Great Kational F i r e  Insur-  
ance Company." 

The principle governing the facts here are fully set forth in 2 Couch 
Cyc, of Insurance Lam, par t  of section 480 (pp.  1361-:!-3-4) : "If a 
party insures for another as principal, without the latter's prior author- 
i ty  or consent, the intended principal may, if the prircipal  has not 
previously withdrawn from the contract, adopt and rat ify the unauthor- 
ized act, i n  which case the ratification is equ i~a len t  to  a prior authority, 
and this, according to the weight of authority, even after loss, or pay- 
ment of' the loss to the agent, i n  which case the agent receiving the 
money holds i t  for  the owner's benefit, and notwithstanding the premium 
was not paid prior to loss, although the contrary also has keen held, as to 
the latter point. The party ratifying must be fully a p p r i s d  of his rights, 
and have full knowledge of all the material facts; otherwise, the confir- 
mation cannot be held binding. Again, an  insurance policy can only be 
ratified by the person on whose account it mas intentionally made. And 
the ratification must be established, the mere fact that  the contract is  
beneficial not being conclusive. However, a neglect on the par t  of the 
principal to disaffirm an agent's act, on receiving notice thereof from 
the agent, raises a presumption of a ratification of what the agent has 
done, although such notice, i n  order for subsequent silence to effect a 
ratification, must not be delayed until an  election to approve or dis- 
approve would be attended with no advantage to the principal. And 
although the insured cannot rat ify in  par t  and reject in part, but must 
adopt as a whole, or not a t  all, yet there may be a conditional ratifica- 
tion dependent upon a contingency. Acceptance and re ten f ion  b y  t h e  
insured of policies procured b y  i t s  agent,  as u. substitute jCor others pre- 
viously obtained in a company  deemed unstable, ratified the agent's act 
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and  pwcludcs  recovery on  t h e  original policies." (Italics ours.) Rose 
I n n  Corp. v .  X a f i o n a l  C n i o n  Fire Ins .  Co. et al. ( N .  Y . ) ,  179 N.  E. 
Rep., 256. 

The defendant, a t  the conclusion of plaintiff's evidence, introduced as a 
witness, J. W. Ncdllister, who testified as follows: "On 23 Kovember, 
1931, I was president of the George Washington F i r e  Insurance Com- 
pany. As president, on that  date, I wrote the Hagood Realty Company 
a letter. This is a copy of i t :  'George Washington Fi re  Insurance 
Company, Greensboro, North Carolina, 23 November, 1931. Hagood 
Realty Company, New Bern, Xorth Carolina. Dear Si rs :  Our Special 
Agent, Mr. Mowery, wrote you on November 16th, also wired you on 
Norember 21st in regard to payment of your balances due the George 
Washington F i r e  Insurance Company. As we hare  no reply to either 
of these communications, we are going to hare  to ask that  you not write 
any more business in the George Washington until your accoul~t is 
brought u p  to date. I f  you cannot send us a check promptly in pay- 
ment of these balances, n e  must ask you to cancel sufficient liability to 
clear the account. We are sorry indeed to have to take the above action, 
but we cannot afford to h a r e  our balances accumulate in this manner, 
nor call n~ afford to ha re  our special agents m:rkc espensive trips to 
Xew Bern in order to collect these accounts. We trust that you will 
give this matter your immediate attention and let us hare  prompt reply. 
Very truly yours, President. JW,21cA/W.7 )' 

"Defendant offers in evidence paragraph No. 2 of the amendment to 
the a iwwr,  which is as follon s : 'That at the time of the alleged issuance 
of thc poliry, which is the subject of this action, the plaintiff had out- 
standing up011 its stock of merchandise insurance for thc following 
amounts, in thc following named companies, disregarding the policy in 
the Great Satioi lal  F i re  Insurarice Company referred to in tlic com- 
plaint:  Sorthwestern Alutual F i re  Insurance Company, $10,000; Piecl- 
mont F l r e  Insurance Conipany, $10,000; Royal Exchange As~urailce 
C'ompany, $9,000; Dixie F i r e  llisurance Company, $5,000.' Defendant 
also offered in evidence the paragraph of the reply admitting that  the 
plaintiff lmd $25,000 of otlier insuralm." On the first aspect, the plain- 
tiff il~troducecl evidence to the effect that a t  the time the Hagootl Kealty 
Company issued the policy in defendant's company to plaintiff, it  had a 
p o ~ w r  of attor1ii.y from defendant, gixing authority, and the policies of 
insurance the company sent it from defendant were not recalled until 
after the fire. 

Hngood testified: '(Q. How many of these policies were issued prior to 
1 December, 19312 -1. I would say some thirty-odd. Someone asked 
me ill person to return the policy forms. The request was made on 
11 December, 1931, by Wakefield Xowery. I turned the forms over to 
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him and he gave me a receipt for them. I have the receipt here: 
'George Washington F i r e  Insurance Company, Greensboro, Kor th  Caro- 
lina. Hagood Realty Co., Agents, New Bern, North Ca:olina, Decem- 
ber 11, 1931. Received of Hagood Realty Co. of Nem Bern, North 
Carolina, George Washington F i r e  Insurance Company Policies Nos. 
173161 to 173175 inclusively, and Nos. FT6702 to FT6725 inclusively. 
Wakefield Xowery, Spec. Agt., Wakefield Nowery.' " 

After receiving the letter of 23 Y o ~ e m b e r ,  1931, Hagood testified: 
"I sent them a check tlie next day and that  rctlieved so I rould go ahead 
again. . . . You see when I paid that  check that  relieved that. 
Yes, the clieck v7as in payment of my  J u n e  and Ju ly  account. The  
date of the check is 24 Koveinber. There is another c l m k  that  paid 
the August and September bills. Here jt is. This check of 24 Sovem- 
ber, $48.12, v a s  in payment of the J u n e  and Ju ly  account. Yes, at that  
time tliore mas still unpaid the August and September accounts. The  
August account, $15.24, and September account, $2.84, so on 24 Novem- 
ber, 1931, there was outstanding and unpaid, after I had sent the $48.12 
and the $18.08 check representing the August and September balances. 
I sent a check for August and September balances on 9 Ilecember; yes, 
the paper which you show me is that  check, and the amount i s  $18.08." 
The witness identified these two checks, one for $48.12 and the other for 
$18.08. Both of these checks were cashed by the defendant. 

The policy issued in the George NTashington F i r e  Insurance Company, 
the defrndant, by tlie Hagood Realty Company to plaini,iff, was num- 
bered 173160-amount $5,000, rate 1.716, premium $21.45. On  11 
March, 1932, tlie defendant sent a statement headed "Accmnt C'urrent" 
to agency a t  ATew Bern, Nor th  Carolina, I-Iagood Realty Company, 
Agent. I n  this statement, among some four other policies issued by the 
Hagood Realty Company for ilisurance in defendant company, is the 
preniiurn for the very policy in  litigation on which the defl:ndant showed 
that  the Hagood Realty Company owed its total in preniiums, $39.22, 
on this statement is S o .  173160, amount insured $5,000, gross premium 
20 per ceiit, $21.45. With  Hagood's testimony and this 'Account Cur- 
rent," the question of Hagood's agency was properly left to tlie jury. 
The "Account Current" was no routine matter, i t  was some evidence. 
I t  is easily distinguishable from the case of Sellers v. Insurance Co., 205 
N. C., 355. I n  that  case the policy was forfeited under the terms of 
tlie contract. I t  is said at p. 357: "hhi l ing  notice of the regular quar- 
terly premium due 12 August, 1932, in compliance with the provisions 
of tlie statute, was but a routine matter, and did not liav? the effect of 
w a i ~ i n g  the intervening forfeiture and reviving the policy." I t  Jvas 
further i n  evidence that  Hagood offered to pay the pr13mium to the 
defendant after the fire, but Mowery, agent for defendant, refnsed to 
accept it. 
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I n  regard to the other aspect, Hagood testified: "Q. On cross-euami- 
nation you mentioned the fact tliat you had not called 011 Belk Brothers 
for any premium in connection with the George Washingtoll policy, 
will you explain n h y  you didn't call on the plaintiff for any additional 
premium on account of the George Washington policy? A. Because 
the- had already paid a year's premium. Q. Pr ior  to 5 December, 
1931, state nhether xou knew other fire insurance was outstanding on 
this stock of goods. 3. Yes. I cannot name the policies they had tliat 
were outstanding when n e  wrote the George Washington policy. I 
didn't knov,  on 5 December, 1931, how much iiisurance they had. I 
knew they had other insurance, hut I dit1:i't know how much. The 
IIagood Realty Company and the George Wa4iington F i r e  Insurance 
Company had no agreement ns to the length of time 11ithin which the 
IIagood Realty Company could make settlement for premiums 011 

policies." 
The clefendant contends that  the suit policy is void because of con- 

current insurance not noted thereon. W e  cannot so hold. The  policy 
stated ''it is understood and agreed that  no insurance in addition is 
~ ~ e r m i t t c d  to this policy unlecs the total insuraiice, including this policy, 
is rntered in paragraph abore." I n  S h o r t  v. LaE'ayc f fe  L i f e  Insurance 
Co.,  194 N. C., G49 (650), quoting a wealth of authorities, speaking to 
the subject, we find: "In Insurancp Co.  v. G r a d y ,  185 N. C., 345, 3,53: 
'Another principle recognized in tliis jurisdiction and pertinent to the 
inquiry is that, in thc ahscrice of fraud or collusion betneen the insured 
and the agcnt, the Irnowletlge of the agent, nlien acting within rht. scope 
of the pov cr i  elltrusted to him, d l  bc imputed to the coin pan;^, though 
n direct stipulation to the contrary appears in the policy, or the applica- 
tion for the same." Laughzng l~ouse  c. Insura?zce Co., 200 K. C., 434; 
Colson v. Assurance Co. ,  207 K. C., 581. 

Before the policy of 5 December, 1931, was issued to plaintiff in 
defc~itlant company, the Hagood Realty Company knew that  other 
insura~ice naq on the plaintiff's goods. The amount mas $83,000 and 
$15,000 of that  sum issued through the Hagood Realty Company agency. 
The l r e w i t  policy being $5,000 and the loss v a s  $83,000. The posi- 
tion of defendant is untenable from the facts and circumstances of tliis 
rase. There was no seniblance of bad fai th in the nlattcr. Therc n a s  
110 o~ er-insuring. The general knowledge of Hagood indicated tliat the 
goods insured were f a r  in excess of the insurance on the property. 
Jficlkif v. Insurance  Co., 197 N.  C., 139 (142). 

I t  is contended by defendant that  the Great National Insurance 
policy is not validly canceled. I f  this was correct, we do not see how 
it concerns defendant. This is not an action betveen plaintiff and the 
Great National F i r e  Insurance Company. A policy was issued in  de- 
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fendant's company to plaintiff, and plaintiff claims under tha t  policy, 
not under the Great National policy, which, i t  is not disputed, was 
broke, and the Hagood Realty Company canceled i t  as its agent, and 
this was ratified by plaintiff, and Hagood Realty Company was war- 
ranted in  cancelling same, acting on the information fl-om the State 
Insurance Commissioner and to  carry out its contract with plaintiff "to 
be fully insured for one year." W e  think the facts  i n  this case are dis- 
tinguishable from Jernigan v. Insurance Co., 202 N.  c.. 677. I n  the 
Jernigan case, supra, at  p. 680, i t  expressly says: "The foregoing cases 
and many others of like tenor fully recognize the right of the insured 
to  rat ify the action of the local agent in issuing the substituted policy, 
for  the reason that  both policies mere obviously issued for his benefit. 
Nevertheless, in the case a t  bar, the insured stated that  she 'mas looking 
to  the xational Union F i r e  Insurance Company, to whom she had paid 
her premium, to pay the loss and damage which she had sustained.' 
The  result is that  'the National Union policy, not having been properly 
canceled, x i s  in full  force a t  the time of the fire, and the local agent, 
without the knowledge or consent of the plaintiff, had no authority to 
issue the Yorkshire policy. Moreover, as the insured has not ratified 
the issuance of the Yorkshire policy, she is entitled to  recover upon the 
first policy issued." 

W e  do not think the conduct of Hagood Realty Cornpany in  this 
transaction was inconsistent with the duties which i t  owed to the com- 
panies, or such a dual agency that  mould taint the transaction. The  
agent did not assume incompatible or conflicting duties. 'The duties are 
such as are usually recognized in every-day transactions with insurance 
agencies. ('There was no bad faith." The defendant contends that the 
policy was ineffective as a contract, as i t  was incomple.,e in material 
respects vhen  mailed and received. We cannot see how defendant can 
complain; i t  contends that there was no valid contract of insurance in  
any respect. I t  also contends that  the plaintiff's name is "Belk's De- 
partment Stores of Kew Bern, Xor th  Carolina, Incorporated." The 
assured named ill the policy is the "Belk's Department Store." Defend- 
ant did not in its answer make any such contention. Plaintiff was a cor- 
poration, and this was admitted in defendant's answer. If the full name 
of the corporation is not set out i n  the policy, only "Belk's Department 
Store," the balance can be treated as surplusage, as the policy was re- 
ceived by the Belk's Department Store of New Bern, N x t h  Carolina, 
Incorporated, and intended for it. I f  defendant had set u p  this defense, 
the plaintiff could hare  answered and set up  mutual  mistake, and had 
the full name inserted in the policy. The contention comw too late. 

R e  see no error in refusing the prayers for instruction tendered by 
defendants, nor any error in the charge of the court below. We think 
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the  issues submitted by the  court below determinative of the controversy 
a n d  there n a s  110 error  i n  not submit t ing to  the ju ry  the  issues submitted 
by the defendant. T h e  court bclow, i n  i ts  charge to  the ju ry  on the 
issues submitted, covered every aspect set fo r th  i n  the issues tendered by 
defendant. I n  the  charge of the court below, the contentions of both 
sides xiere carefully and  accurately given. I t  m a g  not be amiss to  say 
t h a t  i n  the  m a n y  impor tan t  legal questions involved i n  this  c o n t r o ~ e r s y ,  
the  court below gave a n  unusually clear arid accurate  charge of t h ~  law 
applicable to  the facts. T h e  ju ry  has  found the issues fo r  plaintiff and  
against defendant. 

I n  the  record n.e find 110 prejudicial o r  relcrsible error .  
KO error. 

STACY, C. J., a n d  BROGDEN, J., dissent. 

R. T. BIcNAIR v. NORTH CAROLINA BOARD O F  PHARMACY. 

(Filed 22 May, 1935.) 

Phanmarists A a-Pharmacist licensed by another state failing to pass 
examination, held not entitled to stand another examination upon 
application therefor filed after 1 July, 1033. 

The prorisions of ch. 206, Public L a n s  of 1933, amending N. C. Code, 
6658, that a pharmacist licensed by another state, and nlio has hnd fifteen 
years continuous esperience in Sorth Carolina under the instruction of a 
licensed pllarnincist next preceding his al?plication, shall be permitted to 
stand the esamination to practice pharmacy in this State upon applica- 
tion filed n i th  the board prior to 1 July, 1933, does not entitle a person 
meetins the qualifications of the act and being of the required age to be 
1)ermitted to stand the examination upon his application therefor filed 
a f t ~ r  1 July, 1933, although lie had pre~iously made o t h ~ r  applications 
therefor and had been permitted to stand esaminatio~is of the board licld 
prior to 1 July, 1933, and had failed to pass such examinations, the re- 
quest filed after 1 July, 1933, for a "reGxamination" beinq in leqal effect 
an al~plication fur an examination d e  ~ o v o ,  ncrr is  this reqult affected by 
the fact that the board had permitted applicants who f'ailed to l m s  the 
rsnrnination to <tarid a subsequrnt examination without filing a new 
application, and the issuance of a n r i t  of m a l ? d n m u s  directing the board 
to permit such applicant to stand the examination upon his application 
filed after 1 July, 1933, is error. 

APPEAL by defendant f r o m  Phillips, J., a t  J a n u a r y  Term,  1935, of 
RICHMOND. Reversed. 
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This is an  action for a mrit of mandamus to be directed to the defend- 
ant North Carolina Board of Pharmacy, commanding said board to 
examine the plaintiff on his application for license to practice pharmacy 
in this State, as required by statute. 

At the hearing of the action, judgment TI-as rendered as follo~vs : 
"This cause coming on to be heard before his Honor, F. Donald 

Phillips, resident judge of the Thirteenth Judicial District, a t  the 
regular January  Term, 1935, of the Superior Court of Richmond 
County, upon the application of the plaintifl' for a mrit of mandamus to 
require the defendant to allow the plaintiff to take a n  clxamination for 
license to practice pharmacy in  the State of Korth Carolina, and being 
heard upon the pleadings, and the affidavits filed by tlie plaintiff, the 
court finds the facts, ns follo~vs: 

"1. Tliat this action was duly and properly instituted in the Superior 
Court of Richn~ond County on 20 Decembrr, 1034, and the summons, 
with a copy of the verified complaint, was duly served on the defendant 
on 2 1  December, 1934, and thnt the action and all parties thereto are 
properly before the court. 

"2. That  the plaintiff i s  a citizen and resident of Richmond County, 
State of North Carolina, and has  been such all of his life, and is now 
thirty-three years of age. 

"3. That  the defendant the North Carolina Board of Pharmacy is a 
board of five persons, commissioned by the Governor of the State, and 
thnt it is their duty to examine applicants for license to practice phar- 
macy in  said State. 

"4. That at  the 1933 session of the General Assembly of North Caro- 
lina an  act was passed, known as chapter 206 of the Public Lams of 
said session, and is copied verbatim in  paragraph 3 of' the complaint 
herein. 

"5. Thnt the plaintiff was and is qualified under said chapter 206 of 
the Public L a ~ m  of S o r t h  Carolina of the 1033 General Assembly to be 
admitted to take the examination by the said North Carolina Eoard of 
Pharmncy for license to practice pharmacy within the State of S o r t h  
Carolina, tlie plaintiff h n ~ i n g  prm-iously been licensed to practice phar- 
macy in the State of South Carolina, and having had at  least fifteen 
years of continuous experience in Korth Carolina under the instruction 
of n licensed pharmacist nest preceding the filing of hiii application to 
stand the examination to practice pharmacy in North Carolina, as 
hereinafter set out. 

"6. That the plaintiff filed a n  application with the said Board of 
Pharmacy on 3 June,  1933, to take the examination before the said 
board, which application was accepted by said board, and that during 
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the said month of June,  1933, the plaintiff took said examination, but 
failcd to pass and be licensed as a pharmacist, according to the report 
of said board. 

"7.  That  on 27 June,  1933, the plaintiff filed a request for a re- 
examination under his formrr application, and was permitted to and 
did take said reGsamination during the month of June,  1934, and tliat 
lie again failed to pass the csan~ination,  according to the report of said 
board. 

"3. Tliat on 31 October, 3934, tlle plaintiff again requested the said 
Board of Pharmacy to allow him to take another examination undtr  tlie 
aforesaid application, said request haring been inadc in a letter to the 
secretary of said board, at which time tlle plaintiff f o r x u d e d  to said 
board a check in payment of thc examination fee, but tliat the secretary 
of said board returned the check to tlle plaintiff and notified the plaintiff 
that he nould not be given a reSsamination; tliat, in addition to the 
request i n  writing to tlie secretary of said board, the plaintiff appeared 
in person before said Board of Pharmacy a t  Chapel Hill, S. C., on 
19 S o ~ e m b e r ,  1934, and tlien and there requested and denlanded that he 
he allowed to take said reExamination, but tlle defendant refused to per- 
rnit the plaintiff to take said reexamination. 

'(9. That  it is  tlie custom and practicc of the said Board of Pharmacy, 
according to its interpretation of the statutes of North Carolina, under 
and by r i r tue  of nllicli it  is  authorizecl, empo~vercd, and directed to gire 
esan~inations to applicants for licensc to practice pliarmacy, to give as 
many csaminations to an applicai~t, upon his filing one application, as 
the said applicant may desire, and that on said application blanks are 
printed spaces to be used for the record of grades of sereral examinations. 

"10. Tliat it  is  the custom and practicc of the said Board of Phar-  
macy, according to its interprctation of said statutes, to require of an 
applicant ~ 1 1 0  desires to be giren a reesaniination only an additional 
fee of $10.00 for each reexamination, any and all of said exaniiilatioils to 
he given upon the original application. 

"Up011 the foregoing findings of fact, the court is of the opinion tliat 
it  is the ministerial duty of the defendant to allow the plaintiff an oppor- 
tunity to take the ex:lnlinatio~i for nllicll lie has heretofore filed a re- 
quest, upon tlie p a p l e n t  of a fee of $10.00 therefor, and such other 
examination or examinations as the plaintiff may desire to take upon 
the application heretofore filed, when and if lie makes a request therefor, 
ant1 pays or teutlers the proper fee to said board, and the court is fur-  
ther of the opinion that the defendant, having heretofore accepted the 
application of the plaintiff for an  examination for license to practice 
pharmacy in Sor t l i  Carolina, and h a ~ i n g  permitted the plaintiff to take 

- - 

two such cxan~inations, the defendant is no~v  estopped to set up  the plea 
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that the plaintiff is not qualified to take said examination as set forth in  
paragraph 4 of its answer and, therefore, the defendant i3 hereby ordered 
and directed to permit the plaintiff to take the regxamination which he  
has heretofore rclquested upon the payment of the fee of $10.00 to said 
board, and such other examinations as the plaintiff may request, upon 
his payment of the proper fees therefor." 

To the foregoing judgment the defendant excepted and appealed to the 
Supreme Court, assigning as error the signing of the jutlgment. 

1V. G. Pittman and Varser, ~VcIntyre d Henry for plaintif 
F.  0. Bowman and S. 1lf. Gattis, JT., for defendant. 

CONNOR, J. I t  is provided by statute in this State that  "if any per- 
son, not being licensed as  a pharmacist or assistant pharmacist, shall 
compound, dispense, or sell a t  retail any drug, medicine, poison, or phar- 
maceutical preparation, either upon a physician's prescription or other- 
wise, and any person, being the owner or manager of a drug store, phar- 
macy, or other place of business, who shall cause or permit any one not 
l icensd  as a pharmacist or assistant pharmacist to dispense, sell a t  
retail, or compound any drug, medicine, poison, or physician's prescrip- 
tion contrary to the prorisions of this artlcle, he shall be deemed guilty 
of a misdemeanor, and fined not lcss than twenty-five nor more than one 
hundred dollars." N. C. Code of 1931, sec. 6668. 

Pr ior  to the enactment of chapter 206, I'ublic Laws of Sort11 Caro- 
lina, 1933, i t  was provided by statute that  "every person ~ v h o  shall desire 
to be licensed as a pharmacist or assistant pharmacist shall file with the 
secretary of the Board of Pharmacy, an application, duly verified under 
oath, setting forth the name and age of the applicant, the place or places 
a t  which and the time he has spent in the study of the science and ar t  of 
pharmacy, the experience in the compounding of physician's prescriptions 
which the applicant has had under the direction of a legally licensed 
pharmacist, and such applicant shall appear a t  a time ,and desig- 
nated by the Board of Pharmacy and submit, to an examination as to his 
qualifications for registration as a licensed pharmacist 01. assistant phar- 
macist. The application referred to above shall be prepared and fur-  
nished by the Board of Pharmacv. 

" In  order to become licensed as a pharmacist, within the meaning of 
this article, an  applicant shall be not less than twenty-one years of age, 
he shall present to the Eoard of Pharmacy satisfactory  evidence that  he 
has had four years experience in pharmacy under the instruction of a 
licensed pharmacist, and that  he is a graduate of a reputable school or 
college of pharmacy, and he shall also pass a satisfactory examination by 
the Board of Pharmacy:  Provided, howecer, that  the actual time of 
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attendance at a reputable school or college of pharmacy, not to exceed 
t ~ o  years, may be deducted from the time of experience required." 
N. C. Code of 1931, sec. 6658. 

By chapter 206, Public Laws of S o r t h  Carolina, 1933, the foregoing 
statute was amended by adding thereto the following: 

"Provided, that  any person legally registered or licensed as a pharina- 
cist by another state boarcl of pharmacy, aud who has had fifteen years 
continuous experience in  Yor th  Carolina under the instruction of a 
licensed pliarrnacist next preceding his application, shall be permitted 
to stand the examination to practice pharniacy in  Kor th  Carolina upon 
application filed with said board prior to the first day of July,  1933." 

The in the instant case filed his  application to be examined 
for license as a pharmacist by the defendant Board of Pharmacy prior to 
1 July ,  1933. At  the time said application mas filed, the plaintiff mas 
more than t~veritg-onc years of agc; he had been licensed as a pharmacist 
by the Board of PIlarnlacv of the State of South Carolina; and he had 
had fifteen years continuous experience as  a pharmacist in North Caro- 
lina under the instruction of a licensed pharmacist. H e  was therefore, 
under thc provisions of the statute as aalended, entitled to stand and x-as 
permitted by the defendant board to stand its examination of applicants 
for license to practice pharmacy in this State. This examiriation lvas 
held during tlle month of June ,  1933. The plaintiff failed to pass the 
examination, and on 27 June,  1033, again applied to the defendant board 
for an examination. This application nns  filed prior to 1 July,  1933, 
and for that reason the plaintiff n a s  entitled under the provisions of the 
statute, as amended, to stand and n a s  permitted by the defendant Board 
of Pharnlacy to stand its examination held next after the filing of the 
application. Tliis examination n a s  htld during the month of June,  
1934. The  plaintiff again fai l td to pass, and on 31 October, 1934, again 
applied to the defendant board for an  examination. This application 
was denied because i t  was made after 1 July, 1933. The plaintifl' was 
not cntitlcd under the provisions of the statute, as amended, to stand the 
examination. and for that  reason is not entitled to a writ of manclamus 
directed to the defendant Board of Pllarmacy, commanding the said 
board to permit him to stand an exanlination for license to practice 
pharmacy in this State. 

The  fact that  the defendant Board of Pharmacy has permitted appli- 
cants for license to practice pharmacy in this State, rvho have failed to 
pass its examination, to stand a subsequent examination without filing a 
new application, is immaterial i n  this case. On the facts found by the 
judge, the plaintiff was entitled to an examiriation only because he had 
filed both the original and the subsequent application prior to 1 July,  
1933. H e  was not entitled to a n  examination on the application filed 
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snbsequent to  1 July,  1933. H i s  request for a "reexamination" was in 
legal effect an  application for an examination de ? ~ o v o ,  and the examina- 
tion made on the first request after the original application was a new 
examination, and not a "reexamination." 

There is error in the judgment directing a \wit of w~andamus to be 
issued in  this action, and for that  reason the judgment is  

Reversed. 

BROADFOOT I R O N  WORKS,  IKC., v. EUGENE B. BUGG AXD E. I. BUGG, 
TRADIXG AS WI1,MIXGTON HOTEL.  

(Filed 22 May, 1936.) 

Mechanics' Liens A +Mechanic's lien under C .  S., 2435, is based upon 
retention of possession of property by mechanic. 

Where a mechanic repairs certain personal property at the request of 
the lessee, and without recluest or knowledge on the part of the owner, 
and tlie mechanic never has possession of the property, but possession is 
returned to tlie owner by the lessee upon the termination of the lease, the 
mechanic mny not hold the owner liable for the reasonable value of the 
repairs, the statute rclating to mechanics' liens, C. S., 2436, being applica- 
blc only where tlie mechanic retains possessioii of the property. 

APPEAL by defendants from GI-ady, J., a t  October Term, 1931, of 
N E ~  HASOVER. Reversed. 

This is an  action to recover of the defendants for certain repairs made 
by tlie plaintiff on articles of personal property owned by the defendants. 

At the time the repairs nere  made the property lvas i r  the possession 
of a lessee of the defendants. The repairs were made at the request of 
the lcseee, and not nt tlie request or with tlie knon-ledge of the defend- 
ants. The  rensonnble d u e  of the repairs was $55.50. The lessee ad- 
mitted his liability to the plaintiff for this amount. 

-I t  the date of tlie commencement of tlie action the property ~vhich 
had been repaired by the philitiff n a s  in the possession of the defend- 
ants, to nliom it had been delivered by tlie Itwee after tlie repairs were 
made, upon the expiration of the lease. The property had a t  no time 
been in the possession of the plaintiff. 

At the close of all tlie evidence the defendants moved f x  judgment as 
of nonsuit. The motion was denied, and the defendants excepted. 

Issues were submitted to the jury, and judgment was rendered that  
plaintiiT recover of the defendants the sum of $55.50, with interest and 
costs. The defendants appealed to the Supreme Court. 
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S f e v e n s  (e. Burgrcin for p l a i n f i f .  
McSor ton  (6 Xclntirc for  dcfcnt lunfs .  

PER CLRIA\I. There  n a s  error  i n  tlle refusal of defendants'  motion 
f o r  judgment as  of riolisuit a t  the close of all  tlle c ~ i d e n c e .  There  was 
no evidence tending to show t h a t  the tlefe~idants a r e  liable to the  plaintiff 
f o r  the repairs  made  on thcir property by the plailitiff, a t  the request of 
their  lessee, and  while the  property was i n  his  possession. 

T h i s  is not a n  action to recover on a lien on personal property u ~ l d e r  
tllc provisions of C. S., 2-135. T h e  s tatute  i s  applicable only when the 
property repaired by a n  ar t isan or  mechanic is  i n  his  possession. I n  
such casc, the  ar t isan or mechanic xilay retain possession of the property 
nllicll he  h a s  repaired, a t  the  request of "the owner o r  legal possessor," 
unt i l  h i s  just and  reasonable charges f o r  h i s  n o r k  and  mater ials  have 
been paid.  Johnson u. Yutes,  153 X. C., 24, 110 S. E., 630, is  readily 
distinguished f r o m  the  instant  casc. I n  t h a t  case i t  was held tha t  the 
mecliaiiic Tih0 had  rrpaired a n  autonlohile a t  the  request of a mortgagor 
llatl tlic riglit to  retain p o ~ w s s i o n  of the automobile as  against the mort- 
gagee un t i l  h i s  reasonable clmrges h a d  beeu paid. 

T h e  judgment is 
Reversed. 

F R A S I i  STAGG, MRS. T T R E  GI,ESN, ASD MISS I L i T E  WURItKSCEIIiE 
r. GEORGE E. NISSES COMPANY, I S C .  

(Filed 26 June, 1935.) 

1. Taxation B +Corporation is liable for franchise tax for  yea^^^ during 
which its business is continued by rcxceirer under ordcrs of court. 

A corporation organized :~nd doing business under the laws of this State 
for profit, :IS anthorizeil by its clinrtcr, is liable for :in an~llial fr:~~~c.liisc 
tax :~ssessctl and lcric~ci by the Comnlissioner of Rerenuc u~ltler the 11ru- 
risions of I\'. ('. C'odc. TSSO ( I l S ) ,  for the y:n 's  prior to its tlissolution, 
during which n receiver of the corporation, appointed by a court of com- 
lretent jnristliction, ccintinucs the business of the cor~iorntion under orders 
of the court, since the stntutc exl)rcssly prorides that ;I corporation is 
linble for the tax for each year during xrhieh i t  enjoys tlle privilege of 
the coritillunnce of i ts  charter, and therefore liability for tlle tax does not 
cease u i~ t i l  the corporation surrenders or forfeits its corporate existence. 

2. Receivers G b-Franchise tax for years during which business of corpo- 
ration is  continued by rcvxiver is proper expense of receivership. 

The nmount of a francllisc tax for which a corporation is liable for the 
y e n s  during which its bnsii~rss is continued by its receirer u~l( lcr  orders 
(of court is p ro~cr ly  lrnitl by the rcceir.er out of :~sscts of the coq)oratioll 
ill his h:~nds ns nn expense of the reccivershilr. 
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APPEAL by C. W. Williams, receiver of the defendsnt George E. 
Nissen Company, Inc., from Parker, J., at November Term, 1934, of 
FORSYTH. Affirmed. 

This action was begun in the Superior Court of Forsyth County on 
27 January, 1931. 

The plaintiffs are stockholders of the defendant George E. Nissen 
Company, Inc., a corporation organized and doing business under the 
laws of this State, with its principal place of business in the city of 
Winston-Salem, N. C. 

I n  their complaint the plaintiffs allege: "3. That the plaintiffs are 
informed, advised, and believe that the defendant, if not at present 
insolvent, is in imminent danger of insolvency, and has decreased its 
operations to such an extent that it has practically suspended its ordi- 
nary operation and business; that the liabilities of the defendant ap- 
proximate one hundred and fifty thousand ($150,000) dollars; that no 
dividends whatever have been earned or paid on the common stock of 
the defendant corporation, or on its preferred stock, for three years or 
more; that by the appointment of a receiver and the conservation of its 
assets by prudent management under a receivership, creditors will be 
able to secure a substantial payment on their indebtedneiis, and possibly 
a residue of assets will be conserved for stockholders. 

"4. That the plaintiffs are informed, advised, and believe, and so 
allege, that a receiver should be appointed by the court to take in 
charge the assets of the defendant corporation, and to reduce the same 
to cash as rapidly as possible; that creditors should be required to prove 
their claims as required by statute; that such receiver do such other 
things and acts as are provided by law, and to this end the said receiver 
should be authorized to continue the business of the defendant corpora- 
tion under the order of the court for the purpose of preserving the estate 
and of obtaining a purchaser or purchasers of the assets, to the end that 
the grclatest amount of money possible may be had for the benefit of 
creditors, and also for the benefit of stockholtlers." 

The defendant in its answer admits these allegations and joins the 
plaintiffs in their prayer for the appointment of a receiver of the de- 
fendant. 

Upon thc hearing of the action it was ordered, adjudged, arid decreed 
by the court that "C. W. Williams be and he is hereby appointed re- 
ceiver of the defendant corporation, alid that said rweivcr be arid he is 
hereby authorized and directed to take into his charge and custody all 
the assets and property of the defendant wheresoever located and of what- 
ever nature, reduce the same to money, and liquidate the affairs of the 
defendant by the distribution of the proceeds of the sale or sales of its 
assets and property to its creditors, and to do all such other and further 
acts as provided by law." 
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I t  was further ordered, adjudged, and decreed by the court that "the 
said receiver be and he is authorized in his discretion to continue the 
business of the defendant corporation on behalf antl in the interest of 
its creditors by the necessary arid conservative replenislli~lg of its stock 
from time to time, and by working up said stock into finished matc~rial, 
to the k i d  that  the assets of said corporation may be disposed of in the 
most advantageous way for the benefit of its creditors ant1 stocltlioltlers, 
and to that end the said receiver be antl lie is hereby autliorizctl to 
employ such assistants and such help as may be in his j udgn ie~~ t  iicctle 1 
for the limited operatioris of tlie business as aforesaid." 

Pursuant to this order, the receiver took into his possession all the 
assets of the defendant corporation, and is now engaged in the perforni- 
ance of his duties as  the receiver of tlie defendant corporation. 

A t  Kovember Term, 1934, of the Superior Court of Eorsyth County 
the action was heard upon the petition of the receirer for instructions 
by the court with respect to the claim of the Commissiouer of I h e l i u e  
of the State of North Carolina, for the payment by the reeeiler, out of 
the assets of the defendant in his Ilarids, of the franchise tax for tlic 
years 1931, 1932, and 1933, assessed and levied by said Commissioiler on 
the defendant corporation. 

At said hearing the court found the folloning facts:  
"1. The defendant George E. Sissen Company, Inc., a corporation 

organized under the laws of the State of North Carolina, a n J  engaged 
in  tlie business of manufacturiug and selling ~ a g o n s  in t h  c ~ t y  of 
Winston-Salem, C., was placed in the llailds of C. W. Williaius as 
receiver, on 27 January,  1931, by an  order niatlc in this act ioi~ hy the 
Hon. John  H. Clement, resident judge of the Superior Court for tlie 
Elet  enth Judicial District. 

"2. At the time of the appointment of the said receiver, the dcfcndunt 
George E. Nissen Company, Inc., had on l~arlcl about onc huntlrcd and 
twenty-six thousand dollars morth of wooden wagon parts, wliich could 
not be used to advantage for any  purpose exccpt for building nagons;  
that  during the years 1931, 1932, and 1933, the receiver was engaged i n  
the business of building and selling wagons, under the orders of tllc 
Superior Court of Forsyth County, and is still so engaged; arid that  ill 
the manufacture of wagons during said time, the rereirer has purchasccl 
parts, consisting mostly of iron tires, which were necessary for the utili- 
zation of parts  iricluded in  tlie stock on hand at the time of his appoint- 

"3. Since his appointmerit, and while engaged in the perforrnalice of 
his  duties under the orders of the court, the receiver has settled a large 
par t  of the liabilities of the defendant corporation by paying from six 
to eight per cent of such liabilities, not including interest, and is now of 
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the opinion that  if the receivership is continued by the court, he will be 
able to pay dividends to the stockholders." 

On the foregoing facts the court was of opinion that the claims of the 
Conmiissioiier of Revenue for the payment by the receiver of the fran- 
cliisc taxes for thc years 1931, 1933, and 1933, assessed and levied by 
said Conimissioner on the defentlarit corporation, is a valid claim, and 
there being 110 co~itroversy as  to the correct amount of said taxes, it  was 
ordered by the court that the receiver pay to the Commissioner of Reve- 
nue of the State of North Carolina the sum of $277.82 for the franchise 
tax of tlic tlefendant corporation for the year 1931; the sum of $250.86 
for the franchise tax of said defrndant for the year 1932; and tlie sum 
of $170.97 for tlie franchise tax of said defendant for the year 1933. 

I t  n a s  further ordered by the court that  said sums, when paid by the 
receiver, should be allowed. as  expeiises of the receiversliip and credited 
as such in the accounts of the receiver. 

The receiver, having first obtained the permission of the court so to 
do, appealed from tlie said order to the Supreme Court. 

I'arrisl~ Le. Deal for the receiver. 
Aftomey-Generul Seatcell and Assistant Attorney-General Eruton for 

thc Conzmissioner of Revenue. 

C o s ~ o n ,  J. Two questions of law are  presented by this appeal. The 
aiisncrs to both questions require only a consideration of the statute 
applit.able to the facts as found by the court below. Tlie questions are 
as follows : 

1. I s  a domestic corporation, organized ilncler the l ans  of this State 
and doing business for a profit as autliorizeJ by its charter or certificate 
of incorporation, liable for an  annual franchise tax assessed aud levied 
by the Commissioner of Revenue of this State, under the provisions of 
section 210, chapter 427, Public Laws of North Carolina, 1931; N. C. 
Code of 1931, see. 7880 (118), after the appointment by a court of com- 
petelit jurisdiction of a receiver of the corporation, and prior to its disso- 
lution as  provided by law, where the receiver, under tlle orders of the 
court, is continuing to do the business which the corporation was author- 
ized to do by its charter or certificate of i~~corporation,  and which it was 
doing at the time of his appoi~itnient? 

2. I f  so, is  i t  the duty of the receiver nho, under the orders of the 
court, has in  his possession all the assets of tlie corporation for ad~iiiiiis- 
tratiou, as directed by the court, to pay sucli f l '~11Clli~~'  tax out of the 
assets of tlle corporation in his hands as an expense of the receiversliip? 

The statute [N. C. Code of 1931, see. 7880 (118)] provides that  on 
or before the first day of August of each year the Com~nissioner of 
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R e ~ e n u e ,  having first ascertained and  determined f r o m  reports made to 
h i m  by  the corporation, or f r o m  his  official i n x s t i g a t i o ~ i  of the  cor l~ora-  
tion, t h e  correct amount  of i ts  capi tal  stock, surplus, and  undivided 
profits, shall assess ant1 levy a franchise t ax  for  the  "prix ilcge of c2:rrq- 
iag on, doing business, and/or the  coi~t i l lua~lct .  of its clinrtcr n i t l i in  tlie 
State, on each arid every such corporn t io~~,"  : ~ t  the ra te  prcscril~etl 1)y tlic 
statute. 

By tlic expwss tcrnls of the statute, the corporation is liable for  tlie 
arinual f ranchise t ax  for  each year  dur ing  which it  enjoys the privilege 
of the co~itinuatice of i ts  charter .  I t  is immaterial  wllethcr or not tlie 
corporation exercises i ts  pr i r i lcge of cloing or carrying on the businesb 
nuthorizetl by i t s  charter  o r  ccrtificntc of inrorporat ion;  i t  is  l iablc KI 

lonv as  it  elljoys the p r i ~ i l c g c  granted by tlic S ta te  of "being" a c20rpo- 
? 

ration. T l l c i l  it w r r ~ i i c l e r s  or forfeits this riglit i t  cease3 to be liable 
f o r  the tax. 

130th questions prcseiited by this appeal  a re  anb~rcred  i n  the  af i rmn- 
t i re .  Fee X i c k ; g a n  v.  J l i c l ~ t g a n  T ~ ~ i i f  Co., 76 Id. Ed., 113-2, and  annota- 
tion. T h e  judgment is 

Affirmed. 

DR.  R. E'. HO1,LASD v. SOUTIIERN I ' U I ~ I I I C  U T I L I T I E S  COJIPASY. ISC'., 
ASD 0 .  0. KEESIJCR. 

(Filed 26 Jnne, 10:36.) 

Torts C a-Defendant i s  entitled to credit of amount paid injured party 
b~ another, regardless of whether parties are joint tort-feasors. 

Tlicrc can he b u t  one rccorery for the same in jury  or  clamage, and :I 

sum p:~icl tlic il~jnretl lrarty in consiclcrntior~ for a covenant not to sue the 
11;rrty ruaking the 1)uyment should be tlcilurtecl fro111 the amo~mt recorer- 
able by t l ~ c  injured yarty for the s:ime injury in his action agail~st 
:rnothcr tort-feasor u ~ o i i  :~llcgatioiis that the i~egligel~ce of such tort- 
Sensor prosimntely caused the injury, rcgnrtllrss of \vl~ether the. 11:lrty 
m:ilting payment and the party sued are joint tort-fensors, the injured 
1~;rl'ty being entitled to recover only the amount of his damage, liowerer 
m:my sources of corupensutioii there may be. 

, IP~EAL by defendants f r o m  Ilill, S p e c i a l  Judge, a t  J u u e  Special  
Term, 193-1, of ~IECXLEKRURG. Nmv tr ia l .  

T h i s  is  a civil action instituted by the plaintiff to recover tlnlnagei 
fo r  personal injur ies  resulting f r o m  a collision between a street ca r  and  
R truck, allcged to h a ~ e  been proxilnately caused by the  negligcl~cc of 
the  defendants i n  the operation of tlie street car  owrled by t h e  corporatc 
defendant and  driven by the  ilitlivitlual defendant on Wcst Firqt Strcct,  
bctnecn Church  and M i n t  strcets, in tlie city of Charlotte, Meckleriburg 
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County, Xor th  Carolina, on 18  September, 1933. The defendants deny 
that the plaintiff's injuries were caused by any negligence on their part, 
and, as  a further defense, aver that  such injuries were the result of a 
collision between a truck of the Soutlieastcrn Express Company and the 
street car  of the defendants a t  the time and place alleged in the com- 
plaint, and that  said collision was proximately caused Ey the negligence 
of said express company; and further aver that  "prior to the institution 
of this action the plaintiff made claim against the Southcastern Express 
Company for the injuries sustained by him, and said company settled 
with the plaintiff and paid him in full  for  said injuries." 

Thr. plaintiff admitted, in the course of his examination as witness in 
his  own behalf, that  on 9 December, 1933, and prior t3 the institution 
of this action, he executed and delivered to the Southeastern Express 
Company an  instrument in the following language: 

"Know All Men B y  These Presents: That  I, R .  F. Holland, of Char- 
lotte, Mecklenburg County, North Carolina, for  myself, my heirs, execu- 
tors, administrators, successors, and assigns, for and in consideration of 
the sum of fivc hundred and 110/100 dollars to me paid, the receipt of 
which is hereby acknowledged, by this instrument agree to forever 
refrain from instituting, procuring, or in any may aiding any suit, 
cause of action, or claims against the Southeastern Express Colnpany 
and all persons, firms, and/or corporations for whose acts or to whom 
said party or parties might be liable, for damages, costs, or cxpenses 
growing out of an accident occurring on or about 15 September, 1933, 
on Wcst Fi rs t  Street, between Church and Mint street';, in the city of 
Charlotte, Mecklenburg County, North Carolina, and to save harmless 
and indemnify the parties aforesaid from all loss and/oi. expense'result- 
ing from any such suit, cause of action, or claim. 

"Expressly reserving to the undersigned, however, all rights to proceed 
against any person or persons other than the parties aforesaid for all 
loss and/or expense arising out of said acciclent." 

The  plaintiff further admitted that  he received $500.00 from the 
Southeastern Express Company upon delivery of this instrument. 

Issues were submitted to the jury and answered as follows: 
"1. Was the plaintiff injured by the negligence of the defendants, as 

alleged in the complaint ? Answer : 'Yes.' 
"2. I f  so, did the Southeastern Express Company, by its negligenc~, 

jointly and concurrently contribute to plaintiff's injuries, as alleged in 
the answer ? Answer : 'So.' 

"3. Did the plaintiff covenant to refrain from suing :he said express 
company, or any person to whom it would be liable, on account of the 
collision, as  set forth in the complaint, and as alleged in the answer? 
Answer : 'Yes.' 
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"4. What damage, if any, has the plaintiff sustained on account of his 
alleged injuries? Answer : '$j00.00.7 " 

From a judgment that  the plaintiff have and recol-cr of them $500.00, 
the defendants appealed to the Suprenle Court, assigning errors. 

TI'. 8. O'B.  Robinson, br., 17'. 5'. XcGuire,  Jr., and  John 8. Cunsler 
for defendants, appellants. 

Enos 2'. Taylor and 11. L. Il'a?ylor for plainti f ,  appcllcc. 

SCHESCI~, 5. The record discloses that  the defendants, in apt time 
and in due form, requested the court to charge the jury as follon s :  "If 
you find that the $500.00 paid the plni~itiff by the Southeabtern IExpress 
Company n as full and adequate corr~pcnsatio~l for his irijuries, thcn, no 
matter what your answer may he to the other issues, the plaintiff xvould 
not be entitled to  recorer any further darnages in this action, and you 
nil1 ansn7ei- the fourth issue 'Nothing.' I11 other ~vorcls, if the plaintiff 
has alrclady been fully and adeqnately compensated for any injury \i-hich 
he may have sustained a t  the time of this accident by the $500.00 vhich  
was paid him by the Southeastern Express Company, then he is not 
entitled to recover anything morc, and, in such erent, as I have already 
instructed you, i t  would be your duty to answer the fourth issue 'Noth- 
ing.' " The court refused to give this special instruction, or t h ~  sub- 
stance thereof, and we think in so doing the court erred. 

A11 of the authorities are to the effect that  15-here there are joint tort- 
feasors there can be but one recorery for the same in jury  or damage, and 
that settlement with one of the tort-feasors releases the others; and, 
further, that when merely a corenant riot to sue, as  distin,guished from 
a release, is  executed by the injured party to one joint tort-feasor for a 
consideration, the amount paid for such covenant will he held as a credit 
or1 the total recovery in actions against the other joint tort-feasors. 
Slade 2%. Sherrod, 175 N .  C., 346. 

I t  was admitted by the parties that  on 9 December, 1033, before the 
institution of this action, a covenant not to sue was executed by the 
plaintiff in this case to the Southeastern Express Company, and that 
the express company paid and the plaintiff received $500.00 for said 
co~~enan t ,  and that the coverlant and the amount paid therefor grew out 
of "an accident occurring on or about I S  September, 1933, on West 
First  Street, between Church and Mint streets, i11 the city of Charlotte, 
MeckIenburg County, North Carolina." 

The plaintiff, however, argues that the answer to the second issue 
establishes the fact that  the Southeastern Express Company was not a 
joint tort-feasor with the defendants, and that  therefore the authorities 
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to the effect that  an  amount paid for a covenant not to sue will be held 
as a credit on the total recovery are not here applicable. 

Conceding, but not deciding, that the answer to the second issue estab- 
lished, for the purposes of the tr ial  had, that  the express company and 
the defendants were not joint tort-feasors, Ire think the ~veight of both 
authority and reason is to the effect that  any amount paid by anybody, 
whether they be joint tort-feasors or otherwise, for autl on account of 
any illjury or damage should be held for a credit on the total recovery in 
ally action for the same injury or damage. 

I n  an exhaustive and well-considered opinion, the Supreme Court of 
Errors  of Connecticut, i n  Dzcy v. Connecticut Company ,  92 Atlantic 
Reports, pp,  883, 890, held that  it was unnecessary to discuss a propo- 
sition predicated upon the contention that a third party, who, for a cash 
paynlent, had obtained from the plaintiff a eovenailt not to sue, was not 
a joint tort-feasor with defendant, and said:  '(When the right of action 
is once satisfied it ceases to exist. I f  part satisfaction has already 
been obtained, further recovery can only be had of a sufficient sum to 
accomplish satisfaction. Anything received on account of the injury 
inurcs to the benefit of all, and operates as payment pro fanto.  This is 
the familiar rule where consideration has been received in return for 
c o ~ e l ~ a n t s  not to sue or in part  payment, and it is  the logical and reason- 
able one. Sno~v v. Chandler, 10 1'1'. H., 92, 95, 34 Am. Dec., 140; C h a m -  
b c r l i ~ x  c. X u r p h y ,  41 Vt., 110, 119; Bloss  v. Plymale ,  3 W. Va., 393, 409, 
100 ,Im. Dec., 752; Ellis v. Eason,  50 Wis., 138, 154, 6 N. W., 518, 
36 Am. Rep., 830; Jlusolf v. Dulu th ,  etc., R. R. Co., 108 Minn., 369, 
122 1'1'. TV., 499; 24 L. R. A. (K. S.) ,  451." 

As negativing the argument that  payment must be made by one of the 
joint tort-feasors in order to release the othws, the Supreme Court of the 
U n i t d  States, in Lovejoy v. i l furray,  3 Wall., 1-19, 18 L. Ed., 129, 134, 
says: "But when the plaintiff has accepted satisfaction in full for the 
injury done him, from whatever source i t  may come, he is so f a r  affected 
in  equity and good conscience, that  the law will not permit him to re- 
cover again for the same damages." I f  the payment in full for damages 
by one other than a joint tort-feasor operates as a full release of the 
joint tort-feasors, by the same token the payment in part  for damages by 
one other than a joint tort-feasor should operate as a release pro tanto 
of the joint tort-fcasors. Both reason and justice decree that there 
should be collected no double compensation, or even o v x  compensation, 
for any injury, 1:owever many sources of compensation there may be. 

S i r~ce  the instrument executed by the plaintiff was merely a covenant 
not to sue the Southeastern Express Company on account of injuries 
suffered by him in the accident occurring on West Fi rs t  Street, between 
Church and Mint streets, in the city of Charlotte, on 18 September, 
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1033, the plaintiff is  free t o  prosecute his  action against t h e  defendants 
f o r  the  recorery of such sum, when taken with t h a t  a lready received by 
h im f r o m  the express company for  said cowiiant,  namely $500.00, as  
will afford h i m  fu l l  satisfaction, and no more, fo r  the injur ies  suffered 
by h i m  i n  the  same accident. 

N e w  trial.  

MRS. OCTAVIA MYERS v. SOUTHERN PUBIJC UTILITIES COMPANY 
AND W. M. JOHNSOY. 

(Filed 26 June, 1935.) 
1. Negligence D c- 

Where the evidence is conflictii~g on the issue of whether the accide~it 
in suit was caused by the negligence of defendant, defendant's motion a s  
of nonsuit is properly overruled. 

2. Torts B - 
When thc accident in suit is caused solely by the negligence of another, 

defciidant may not be held liable, but \\11en the negligence of defendant is 
the cause of tlle accident, either sol el^ or concurrently, defendant is liable 
to plaintiff for the resulting i n j u r ~ .  

3. Evidence K a- 
A witness' statement that if the defendant had not moved his car the 

accident would not have occurred i s  held competent as  a "shorthand state- 
ment of a fact," or a statement of a "composite or compound fact," and 
objection thereto on the ground that the testimony invaded the province 
of the jury i s  held untenable. 

4. Appeal and  E r r o r  J e- 
An exception to the admission of testimony will not be sustained when 

the witness is allowed to testify to substantially the same effect \\itliout 
objection a t  other timcs during his examination. 

5. Trial E g- 
Appellant's exceptions to tlle charge held untenable when the charge is 

rend contextually as  a whole. 

APPEAL by t h e  defendants f r o m  Hill, J., a t  J u l y  Special  Term,  193-1, 
of FORSYTH. Affirmed. 

Parrish & Deal for plaintiff, appellee. 
Manly, Hcndren & Womble for defendanfs, appellants. 

SCHESCK, J. T h i s  is  a n  action f o r  personal in jur ies  to the  plaintiff, 
alleged t o  have been proximately caused by the  negligence of the  defend- 
ants. I t  is  admit ted tha t  the plaintiff suffered injur ies  as  a result of a 
collision between a street ca r  owned by the  corporate defendant and  
operated a t  the t ime by the individual defendant and  a F o r d  automobile 
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operated by one John Chambers. The plaintiff alleged and contended 
that the collision was caused by the negligence of the defendants, either 
solely, or concurrently with the negligence of Chambers, and the defend- 
ants alleged and contended that the collision was caused solely by the 
negligence of Chambers. These adverse allegations and contentions 
gave rise to the first issue submitted by the court to the jury, namely, 
"Was the plaintiff injured by the negligence of the defer dants, as alleged 
in tht. complaint ?" 

The evidence of the plaintiff tended to show that on 20 October, 1931, 
she was standing on the sidewalk at the southwest c o r ~ e r  of the inter- 
section of Fifth Street and Patterson Avenue, in the c.ity of Winston- 
Salem, awaiting an opportunity to cross to the east s de of Patterson 
Avenue, and that while she was so standing the Ford automobile oper- 
ated by Chambers started in a southern direction across Fifth Street 
and collided with the street car of the defendants as the street car turned 
to t h ~  left into Fifth Street, and that this collision mused the Ford 
autonlobile to run upon the sidewalk and strike the plaintiff and push 
her back and pin her against the building contiguous to the sidewalk. 
The evidence of the plaintiff further tended to show tha. the signal light 
was green on Patterson Avenue, signifying "Go" when Chambers en- 
tered the intersection, and that he was driving in a careful manner and 
had gotten past the center of Fifth Street when the street car of the 
defendant, which had been standing still, moved forward, without giving 
any signal, and turned to the left and struck the left iride of the Ford 
automobile behind the front wheel, and thereby diverted the course of the 
automobile to the sidewalk, where it struck and injured the plaintiff. 

The evidence of the defendants tended to show that the street car was 
standing still on Patterson Avenue, in obedience to the red light, signify- 
ing "Stop" on said avenue, and that Chambers entered the intersection 
in disregard of the red light, and came all the way across Fifth Street 
and collided with the street car, while it was yet still, and that the Ford 
automobile was diverted by the collision thus caused to the sidewalk 
where it struck and injured the plaintiff. 

The jury, by answering the issue in the affirmative, adopted the plain- 
tiff's version of how the collision occurred, and, since the evidence was 
conflicting, the motions of the defendants for a judgment as of nonsuit 
were properly denied, and the assigsmenta of error tlased upon such 
denial cannot be sustained. 

His  Honor charged the jury, i n  effect, that if the plaintiff's injuries 
were caused solely by the negligence of John Chambe]-s, the driver of 
the Ford automobile, they should answer the issue in the negative, in 
favor of the defendants; but, if the jury should find by the greater 
weight of the evidence, that such injuries were caused by the negligence 
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of W. hl. Johnson, the drirer  of the street car, either solely or concur- 
rently with the negligence of Chambers, they should answer the issue in 
the affirmative, in favor of the plaintiff. This  was in accord \+it11 T V k i f p  
v. Realty Co.. 182 N. C., 536, where i t  is held: "Where an i r~ ju ry  to a 
third person i s  proximately caused by the negligence of two persons, to 
whatever degree each may have contributed to the result, the i~egligc~lce 
of t h r  oue may not exonerate the other, each being a joint tort-frasor, 
and the person so injured may maintain liis action for damage, against 
either one or both." 

We have examined the assignments of error vhich  assail a portion of 
the testimony of John Chambers upon the theory that i t  allomxl the 
witness to  express an opinion about material facts, and thereby invaded 
the province of the jury. I n  response to the question, "Why didn't you 
get across?" the witness answered, "That's my  trouble, I started across 
and I didn't have a chance. I f  he had staycd still I would have went 
through, that's what I mean." WP think the assignments are untenable, 
as the testimony was but a " 'shorthand statement of a fact,' or, as the 
statement of a 'composite or compound fact,' scveral circumstances com- 
bining to make another fact," as held competent ill X a ~ s h a l l  1 % .  Tcl'c- 
phone Co., 181 N. C., 292, anti cases there cited, and for the fu r t l~e r  
reason that  the same witness was permitted to testify to substantially the 
same effect without objection at other times during his examination. 

We have also examined the assignments of error which assail cer ta i~l  
u 

portions of the charge, but are left with the impression that  when these 
segregated portions are read contextually with the whole charge thew 
assignments are likewise untenable. - 

There are no assignments of error relating to the second issue as to thc 
measure of damages. 

f i r m e d .  

C. D. KENNY COMPANY AXD OTHERS V. HINTON HOTEL COMPBKT. 

(Filed 26 June, 1935.) 

1. Usury B b: Mortgages H &Where equitable relief of enjoining fore- 
rlosure is sought, neither forfeiture nor penalty for usury may be had. 

Where the creditors of the mortgaqor seek to enjoin the forcsclosure of 
a deed of trust on their creditor's property, and pray for an accounting to 
ascertain the amount of the debt upon :~llegations that usurious interest 
was charged thereon, it  i s  ltcld, upon sale of the property under orders of 
the court, the mortgagee is entitled to tlie principal a~nount of his debt. 
plus six per cent interest thereon, since the plaintiffs, seeking equitable 
relief, must do equity, and the mortgagee is entitled to the amount of the  
debt. plus the lcgal interest, unaffected by tlie forfeiture or prnalty for 
usury. C. S., 2306. 
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2. Appeal and Error A f- 
Where receivers are not authorized by the court, esprc?ssly or by impli- 

cation, to appeal from a judgment adverse to them, their appeal will he 
dismissed in the Supreme Court. 

APPEAL by plaintiffs and by the receivers of the defendant, Hinton 
Hotel Company, from Grady,  J., at December Term, 10:34, of the Supe- 
rior Court of XEW HAIL'OVER. ,Iffirmed. 

This action was begun in tlie Superior Co i~ r t  of Kew Hailover County 
on 27 October, 1933. 

Tlie plaintiffs are creditors of the defendant Hinton Hotcl Company, 
a corporation organized and doing business under the laws of this State, 
and began this action in behalf of tlmnsclrcs a ~ i d  all other creditors of 
said corpor n t lon. ' 

On tlie allegations of the conlplaint nhich arc ndniittetl in the ansncr, 
William -1. French and J. B. McCabe were appointed b j  the court, first 
ns temporary and later as  permanent rcceivcrs of the defmdant Hinton 
Hotel Company. They were ortlelwl by the court to give notice of tlieir 
appointment and qualification as such reccirers to all cwditors of tlie 
defendant to file tlieir claims with the said receivers, as provided by 
C. S., 1212. 

The]-eafter, J. K. Bryant, a creditor of the Hinton Irotcl Company, 
filed a petition in the action in which lie alleged that on or about 1 June,  
1031, tlie defendant IIinton Hotel Compang- executed and delivered to 
him its bond in the sum of $13,000; that  the consideration for said bond 
~ v a s  money loaned by Ilim to snid defendant, and that said bond was 
secured by a deed of trust executed by said defendant to George H. 
Howell, trustee, and duly recorded in the office of the register of deeds of 
S e w  Hanorer  County. H e  further alleged in said petition that  default 
hat1 been made by tlie defendant in the payment of said bond according 
to its terms, and that by reason of such default, the trustee in tlie deed 
of trust mas authorized and empowered to foreclose the :,ame by selling 
the property described therein under tlie power of sale coiltained therein. 
H e  prayed the court to make an order i n  the action :~uthorizing the 
trustee to foreclose the deed of trust in accordance v i t h  its terms. 

The plaintiffs and the receivers appointed by the couri, in this action 
filed answers to the petition, in which they admitted the allegations 
therein; they alleged, however, that the petitioner had knowingly 
charged and received interest on the money loaned by hilr to the defend- 
ant  a t  a rate in excess of six per cent per annum, and had thereby 
incurred the statutory penalties for usury. C. S., 2306. They prayed 
the court to deny the prayer of tlie petitioner, to enjoin the sale by tlle 
trustee of the property described in the deed of trust, and for an  aecount- 
ing with the petitioner in this action to ascertain what amount, if any, 
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is now due the petitioner as a creditor of the defendant on account of 
his claim against the defendant. 

At  the hearing of the petition i t  was ordered by the court that the 
trustee in  the deed of trust lie aud he was autliorized to foreclose the 
same by selling tlle property described therein under the power of sale. 

On S ,Tanuary, 1934, George 11. Hoxell. trustw, filcd in  this act iol~ a 
report showing that  he had sold the property described in tlie deed of 
trust, under the power of sale contained therein, in accordance nit11 its 
terms, a i d  that  J .  S. Bryant was the last and highest bidder a t  said 
sale in tlle sum of $17,500, and that said sum was the fa i r  market value 
of the property described in the deed of trust. The trustee recom- 
nlentled that  said sale be confirmed by tlie court. 

The action was heard by Judge Grady a t  the Decemlm Term, 1934, 
of the Superior Court of New IIanover County, on the nlotion of the 
plaintiffs and of the receivers of the defendant l l in ton  Hotel Company 
for an  accounting v i t h  the petitioner J .  N. Bryant, and on the motion 
of the petitioner for the confirmation of the sale made by George H. 
H o m l l ,  trustee. ,It this hearing tlie sale of the property described in  
tllc clted of trust by the said trustee Tras confirmed, and hy consent of 
the parties Judge Grady heard the evidence, and on liis findings of fact 
adjudged that the petitioner J. N. Bryant recover of the defendant 
Hinton IIotel Compai~y the sum of $17,731.20, with intercst from 
1 December, 1934, and his costs, to be tased by the clerk, and tlccreed 
that said sum \!as a lien on the property descrik~ed in the deed of trust, 
subjtct ollly to tlie taxes due and unpaid on said property. 

The plaintiffs duly cxcepted to the judgment and appealed to the 
Supreme Court, assigning errors in said judgment. 

The receivers, William A. French and J .  B. XcCabe, subscquently 
but n i th in  tcn d q s  from the docketing of the judgment, caused notice 
of tllcir appeal from the jutlgnlcnt to the Supreme Court, to be seriecl 
on counsel for J. S. Bryant and Gcorge H. IIowell, trustee. 

J o h n  1). f ~ c l l u m y  d Sons ant7 Ir'ellum X: Ilumphrey f a r  plaintltfs and 
i h e  recci~*em. 

Uijjn7z c f  C'n~)~pbcll  for J .  S. Rryan f  and George 11. H o ~ r  e l l ,  frr~stre. 

C o s n o ~ ,  J. The plaintiff and the rcceirers of the defnltlant Hinton 
Hotc.1 Company, on their nl~pc'al t o  this Court, contend that thcsc i i  
crror in tlic judglnent of t l ~ e  Superior Court in this action for that in 
the accounting by nliich tlle amount non- due to J. X. Bryant by the 
Hinton Hotcl Company was ascertained, Judge Grady ha. allowed 
interest at the rate of six per cent per anllum 011 the sum of money 
loaned by tlie said J .  S. Bryant to the s'rid IIinton Hotcl Company, 
notwithstanding his fillding of fact that the said J .  S. Bryant know- 
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ingly charged and has knowingly received from the said Hintoil Hotel 
Company interest on his debt a t  a rate in excess of six per cent per 
annum. They contend that  under the statute J. K. Bryant has forfeited 
all interest on his debt, and that  the receivers of the Hinton Hotel Com- 
pany are entitled to a credit on said debt of twice the amount of interest 
paid thereon by said hotel company. C. S., 2306. 

I f  this was an  action in which J. N. Bryant was setlking to recover 
of the defendant Hinton Hotel Company the amount due on his bond, 
these contentions would be sustained. I n  such case, he would be liable 
for the statutory penalties for usury. This, however, is an  action in 
which the plaintiffs are seeking equitable relief. They seek to enjoin 
J. X. Bryant and George H. Howell, trustee, from foreclosing the deed 
of trust by which the bond, which they allege is tainted with usury, is  
secured, and pray for an  accounting to ascertain the amount due on 
the bond. They must, therefor, abide by the maxim thai; "He who seeks 
equity must do equity." This maxim has been uniformly applied in 
this jurisdiction in  actions in  which parties seek equitable relief from a 
usurious transaction. In order that  such parties may invoke the equita- 
ble jurisdiction of the court, they must consent, a t  least, that  the creditor 
recover of his debtor the principal of his debt, with interest at the rate 
prescribed by law. See Thomason 2;. Swenson, 207 K. C., 519, 177 
S. E., 647, and cases cited in support of the decision in that case. The  
contention that  thcre was error in allowing interest a t  fix per cent per 
annum on the amount loaned by J. K. Bryant to the defendant Hinton 
Hotel Company cannot be sustained. 

I t  does not appear from the record in this appeal thzt  the receivers 
of the Hiliton Hotel Compaliy were authorized by the court to appeal 
from its judgment to this Court. I n  the absence of 3uch authority, 
express or implied, their appeal is dismissed. See I n  re  2'rzist Company, 
206 N. C., 251, 173 S .  E . ,  340. 

There is no error i n  the judgmeiit. I t  is 
Affirmed. 

J. A. TAYLOR, ADMINISTRATOR OF HARVEY TAYLOR, DECEASED, V. J. T. 
CAUDLE, EXECUTOR OF GEORGE B. CAUDLE, DECEASEC, AND HUNTER 
B Y  RUM. 

(Filed 26 June, 1935.) 

Judgments K d-When executor dies prior to trial, judgment against 
estate is irregular, and is properly set aside upon motion. 

The executor of an estate employedcouwel to defend a suit against the 
estate, but the esecutor died prior to the time of trial. The attorneys, 
without knowledge of the death of the executor, tried the case, and judg- 
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ment for plaintiff x a s  rendered Upon the verdict of the jury. Upon 
motion to set aside the judgment thereafter made by the esecutor c. t .  a,, 
appointed to succeed the deceased esecutor, the trial court found that 
attorneys for plaintid and attornejs purporting to represent defendant 
had argued the case and had introduced the testimony of all available 
witnesses for both sides. Held:  The trial court's order setting aside the 
judgment as a matter of lam is nithout error, it  appearing that at the 
time of trial there was no one authorized to represent the estate, nhich 
in itself constitutes a meritorious reason for setting aside the judgment, 
and this result is not affected by the pajment of the fees to the attor- 
neys purporting to represent defendant by the esccutor c. t .  n.. under 
ordcr of court, since tlie esecutor c. f .  0.  was not made a party to tlie 
suit, C. S., 462, and did not appear therein. 

CIVIL ACTION, before narcling, J., at  February, 1935, Special Term of 
MECRLEKUURO. 

Harvey Taylor, plaintiff's intestate, was killed on or about 2 October, 
1932, wEiile riding as :t guest in a car onued by George B. Cautlle. 3 
suit for damngfs for wrongful death was instituted by plaintiff as ad- 
ministrator of said dcceased against George B. Caudle and Hunter 
Cyrunl. I t  was alleged that  Byrum TIas driving the automobile a t  the 
time, with the consent and approval and as agent of George B. Caudle, 
the on-ner. Caudle filed ail answer denying that  Byrum was his agent, 
and alleging that  i n  fact the deceased was himself driving the car and in 
control thereof at the time the wreck occurred, and that  the car was riot 
being operated with his consent and approval. 

Tlie defendant Caudle died 24 October, 1933, leaving a last will ancl 
testament, and J. T.  Caudle qualified as exrcutor. J. T.  Caudle, execu- 
tor, died 23 October, 1934, and thereafter, on or about 2 November, 
1934, the cause n a s  tried in  the Superior Court upon issues submitted 
to the jury. The  issues were aribnered in favor of the plaintiff, and 
there >\as an  award of $6,000 damages. 

Thereafter, on 15 November, 1934, 11. T. Caudle qualified as admin- 
istrator c. f .  a. of George B. Caudle, and subsequently filed a petition 
praying that tlie judgment be set aside on the ground that  tlie executor 
J. T .  Caudlc mas dead a t  the time of the trial, and that  such death was 
unlin0~11 both to counsel for plaintiff and the defendants. The plaintiff 
filed an ansuer to the petition, and the cause mas heard ancl certain 
pertinent facts found by the judge. Capitulating these facts, it  appears 
that J. I). 3IcCall was counsel originally employed by George B. Caudle 
during his lifetime, and after his death J. F. Newell and If. K. I lar r i l l  
were enlployed in the cause by J. T .  Caudle, executor, prior to his death. 
J. T. Caudle, executor, died 23 October, 1934, and tlie trial of the case 
was begun in the Superior Court of Meck1,nburg County on 1 Kovem- 
ber, 1931. The death of the esecutor a t  the time of the trial was 
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unknown to both.parties and their counsel. At  the tr ial  "all available 
witnesses in behalf of both the plaintiff and the defendants of record 
testified. That  attorneys purporting to appear on bchclf of the estate 
of George B. Caudle, subpcenaed witnesses from Xontgomery County, 
where occurred the fatal  accident on which this cause n a s  institutctl, 
. . . and that  the jury's verdict was reached after Ilearing all wit- 
nesses a i d  after argument of counsel for tlie plaintiff and all members 
of counsel purportiiig to appear for the estate of George B. Cautlle. 
That  a t  the time of tlie tr ial  liorein, and the rendering of said judgincnt, 
tlie said J. T. Caudle, executor as aforesaid, was dead, and there was 
no o w  autliorized to represent t l i ~  cstate of the said George B.  Caudle, 
deceasl-d. The judgment v a s  based on the verdict reached by the jury 
after the defense had been fully presented." 

Upon the facts found, the tr ial  judge was of the ooinion that  tlie 
motiolt in thc cause to set aside the judgment should he a l l o ~ e d  as a 
matter of law, and so ruled. 

From such judgment the plaintiff appea ld .  

11. C'. Jones and Brock B a r k l e y  for plaintif f .  
J .  L. D e L a n e y  and J .  Laurence Jones  for defendanfs .  

BROGDEN, J. Did the tr ial  judge rule correctly when he set aside a 
judgment for damages rendered against the estate of a dead man, when 
the administrator c. f .  a. of the deceased was not a party to  the suit, 
although the cause was fully presented to the jury upon evideiice arid 
argument of courisel? 

The cases dealing with the subject are ritrd and discut;sed in Tl'ood v. 
IPatson, 107 X. C., 5 2 ,  12 S.  E. ,  40 ;  K n o f t  v. T a y l o r ,  9 9  N .  C., 512, and 
L y n n  c. Lowe,  88 N. C., 478. There was some vacillation of judicial 
thinking upon the question and contradictory declarations, but the 
proposition seems to have b x n  brought to rest in K n o f t  71. T a y l o r ,  supra,  
and lVood v. W a f s o n ,  supra,  which are apparently tlie last utterances of 
this Court. 

I n  the K n o t t  case, supra,  it  was held that  a judgment rendered against 
a dead person when the fact of dcath was unknown, was irregular and 
voidable. The  writer of the opinion in TT'ood v. Tl'atso?~, supra,  quotes 
from Freeman on Judgments, see. 133, as follows: '(Judgments for or 
against deccased pcrsons are not generally regarded a3 ~ o i d  on that  
account." Commenting upon the Freeman utterance, the opinion pro- 
ceeds: "And this view of the law seems to bc in  accord with the currext 
authorities upon the subject, ,though, as has been said, there is want of 
unanimity in  the adjudications, and in this State i t  may be regarded as 
settled tha t  the death of a party defendant to a n  action before tr ial  be 
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suggested, and  the proceedings suspended un t i l  t h e  real  o r  personal 
representatives, a s  the ease m a y  be, c a n  be made  ~ a r t i e s ,  and  the  action 
continued against them, and if th i s  be not done, and  the plaintiff takes 
j u d p n ~ e n t  :ignirlst n dead defendant, i t  m a y  be set aside." 

Plaintiff asscrts t h a t  t h e  judgment ought not t o  be set aside f o r  two 
m a j o r  reaqonq, t o  ~ v i t :  F i r s t ,  t h a t  i t  appears  f r o m  the  findings of fac t  
t h a t  the  cause Ivas properly arid fa i r ly  tried and  every phase of the  case 
fu l ly  presented to t h e  jury,  and t h a t  the petition to  set the  judgment 
aside does not allege merit .  Sccond, tha t  a f te r  11. T. Caudle was 
appointed administrator  c. f .  a. upon order  of court,  he pa id  $250.00 to 
attorneys v h o  tried t h e  case, and  said. attorneys prepared and s e r d  
statement of case on appeal  to  the Supreme Court .  

T h e  court is  of the opinion t h a t  these contentions ought not to pre- 
ra i l .  T h e  t r i a l  judge found  as a fact  tha t  "there was  n o  one authorized 
t o  represent t h e  estate of said George B. Cauclle, deceased." Moreorer, 
a s  there mas n o  administrator  or executor present a t  t h e  trial,  o r  a 
p a r t y  to t h e  sui t  a t  the t ime of t h e  t r ia l ,  the  dead m a n  h a d  n o  one au-  
thorized t o  speak for  h im.  T h e  law contemplates t h a t  a rlrfcndant 
shall h a r e  t h e  r ight  t o  be heard, and  manifestly such r igh t  was denied 
i n  th i s  case. T h a t  very fact  constitutes merit ,  even if a showing of 
nicrit were neceqsary. Whi le  the ntlministrator c. t. a., i n  obedience t o  
2111 order  of court, paid counsel cer tain fecs, i t  is  not disclosed by  the  
rccord tha t  h r  appeared i n  the action or  was made  a p a r t y  thereto, as  
rcquired by C'. S., 462, and  t h e  ( 'ourt is of t h e  opinion t h a t  the  t r i a l  
judge ruled correctly. 

Affirmed. 

DR. J. H. WHITE v. AURRI:Y G. McCABE, ADMINISPRATOR, ET AT, 

(Filed 26 June, 1935.) 

1. Appeal and Error J -Error must  be prejudicial to defendant in order 
to entitle him to n new trial upon appeal. 

TVhen the negligence of the driver of an automobile is clearly estab- 
li\l~etl by the eTidence as the proximate cnuSe of the accident in suit, 
~ ;h ich  resulted in thc d w t h  of the driver and perso~ml injuries to  plain- 
tiff, a guest in the car. and it is admitted by defendant adrninirtr,~tor 
that the d,linages anardctl by the jury are not excessive, error. if a n j ,  
in  nlloninp ~ l n i ~ ~ t i f f  to br~lig to tlw jnrp's attention the question of lia- 
bilitj insurance on the automobile does not entitle the administrator to a 
new trial up011 appeal, since the ad~ninistrator could not have been preju- 
diced tlleleby, and the baiis for a new trial is to afford relief for mate- 
ri:~l, prejudicial err( r ,  or error except for nhich a different result ~ o u l d  
liltelg have ensued. 



302 I N  T H E  S U P R E M E  C O U R T .  1208 

8. Automobiles C j-Driver may be held liable to guest for ordinary negli- 
gence resulting in injury to the guest. 

A guest in an automobile, injured in a collision, may recover of the 
driver, under the laws of this State, if the collision is the result of want 
of ordinary care on the part  of the driver, and it is not necessary that 
the driver be guilty of gross or wanton negligence, and the law of this 
State is applicable to an action to recover for injuries to a guest in a 
collision occurring in this State. 

3. Automobiles D c-Owner of car held not liable for negligence of father 
in driving car as a nratter of law. 

The evidence tended to show that  defendant, a femc so!e, v a s  the owner 
of the automobile involred in the collision in suit, and that she lived in 
the house with her father and managed his house, and that  her brother 
and his family also lived in the house, and that  the car was used by the 
adult members of the house, especially by defendant's father, for plmsure, 
and that defendant owned another car for her exclus ve personal use. 
PlaintiE, a guest in the car, was injured in a collision rtlsulting from the 
neqligence of defendant's father, who was driving the car a t  the time, 
defendant not being present. Held: An instruction that  the negligence 
of the father was imputed to the daughter, the defendant, as  a matter of 
law is erroneous, ownership alone being insufficient to establish liability, 
and defendant not being liable under the fnmily-purpose doctrine as  a 
matter of law. 

BROGDEN, J., dissents. 

APPEAL by  defendants  f r o m  Moore, Special  J u d g e ,  a t  September 
Term,  1934, of PASQUOTAKIL 

Civil action t o  recover damages f o r  ml alleged wgl igen t  i n j u r y  
caused by  a collision between two automobiles, one a Pont iac  sedan 
owned by  Margare t  McCabe a n d  driven a t  the  t ime b y  her  father ,  J. T. 
McCabe;  t h e  other owned a n d  operated by  R. J. Morse. T h e  plaintiff 
was a guest i n  t h e  McCabe car. T h e  allegations of negligence i n  the  
present action a r e  al l  leveled against  the  dr iver  a n d  owner of the  ca r  i n  
which the  plaintiff was riding. 

T h e  collision occurred Sunday ,  3 September, 1933, about 7 :30 p.m., 
near  C:ampbell7s filling s tat ion on the  highway between Moyock and  
Sligo, i n  Cur r i tuck  County, a n d  as  a result J. T. McCabe was  killed and  
the  other occupants were injured.  T h e  deceased h a d  i n ~ l i t e d  the  plain- 
tiff and  two other fr iends to  go with h i m  on a pleasure drive f r o m  
Elizabeth C i t y  t o  Vi rg in ia  Beach. T h e y  were on the  re1,urn trip. T h e  
car  was being used with the  owner's consent, though she was not present. 

I t  i s  i n  evidence t h a t  t h e  ca r  was  being driven on the wrong side of 
the road and  a t  a h igh  ra te  of speed, between 50 a n d  60 miles a n  hour ,  
a t  the t ime of t h e  impact.  T h e  defendants, on the  other hand,  offered 
evidence of somewhat equivocal character  tha t  the Morse ca r  was re- 
sponsible f o r  the  collision. I t  was not qui te  dark-just getting dark- 
m d  cars  then upon t h e  h ighway were being driven withcut  lights. 
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I n  selecting the jury, the plaintiff, over objection, asked if any juror 
was employed by or interested in  any liability insurance company. 
(Motion for mistrial; overruled; exception.) The court found that  
these questions were propounded in good faith. 

M. T.  Bohannon, a n  attorney of Norfolk, who investigated the acci- 
dent, testified for the defendants. H e  n a s  asked on cross-examination 
if he did not represent the Liability Insurance Corporation, Ltd., of 
London. H e  answered that  he  represented the Employers Liability 
Insurance Corporation. Then, fur ther :  "Q. You know the interest 
you had in coming down here mas because you knew your company x\as 
liable on account of that  accident, potentially, u p  to a total sum of forty 
thousand dollars? That  the policy written on this car is what is known 
as  a $20,000-$40,000 policy? (Objection overruled; exception.) A. 
T h a t  is what I was told." (Notion to strike; overruled; exception.) 
T h e  court found that  these questions were propounded in good fai th to 
show the partiality and bias of the witness. I t  further appears in the 
agreed statement of case on a p p d :  '(Upon the issue of damages, the 
plaintiff offered evidence . . . sufficient to justify the rerdict ren- 
dered by the jury. . . . Defendants made no contention in the court 
belo~v, and make none here, that  the damages awarded were excessi~e." 

With respect to the liability of Xargaret  NcCabe, adult daughter of 
J. T.  McCabe and owner of the car, i t  is i n  evidence that she lived with 
her father and managed his house. The father paid all the expenses 
of the home. H e r  brother, A. G. McCabe, a i d  his  family also lived in  
the same hou~ehold. The  Pontiac sedan n a s  used by adult members of 
the household, thus constituted, a t  their pleasure, without immediate 
permission from the feme defendant, this being particularly true of her 
father, who used the car more frequently than any  other member of the 
family. 

The feme defendant owned still another car, which was reserved for 
her own personal use. She was away from home on 3 Scptember, 1933. 
J. T. McCabe went driving practically every Sunday. I I e  m7as on his 
own pleasure the day he was injured. "He was not going on any busi- 
ness for Margaret or any pleasure for he r ;  just for hilnself and his 
friends." 

Upon the foregoing evidence, the court instructed the jury to answer 
the issue of negligence against the feme defendant, if the negligence of 
her father lvas found to be the proximate cause of plaintiff's injury. 
Exception. 

I n  apt time, the defendant administrator asked the court to iiistruct 
the jury that  the McCabe estate would not be liable for simple or ordi- 
nary  negligence on the part  of J. T.  RfcCabe, and would only be liable 
for gross or wanton negligence on his part. (Prayer  refused; escep- 
tion.) 
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Separate issues of negligence were submitted to the jur<y and answered 
in the affirmative as to each defendant, and damages a~varded. Judg- 
ment accordingly, from ~vhich the defendants appeal, assigning errors. 

,lIcJIullan & Xc,IIullan for plainti f .  
L. T .  Sealoell and Worfh & Ilorner for defendants. 

STACY, C. J . ,  after stating the case: I t  may be conceded that  the 
question of liability insuraiice was brought to the attent on of the jury 
in  excess of any manner heretofore approved by our deciciions. Fulclzer 
v. Lumber CO., 101 X. C., 408, 132 S. E., 0. The limitation upon such 
references is  clearly marked in this jurisdiction. Bryalbt 2;. Furnifure 
Co., 186 S. C., 441, 119 S .  E., 823. Nevertheless, in the instant case, it  
is conceded that  tlie evidence offered by thcl plaintiff, on tlie issue of 
damages, is  sufficient to justify the award, and that  the amount is not 
excessive. I n  the face of tliis concession and tlie evidence of negligence 
against the drirer  of the ear, i t  would seem that the defendant adminis- 
trator is in no position to complain at the rulings in respect to such 
i i l form~t ion being given to the jury. Annotation, 56 A. I,. R., 1418. 

Tlie foundation for the application of a new trial i s  the allegation of 
injustice arising from error, except for whirh a differer t result ~vould 
likcly have ensued, and the motion is  for relief upoil this ground. 
Unless, therefore, some wrong has been sutfered, there is nothing to  
relieve against. The  injury must be positive and targible and not 
merely tlieoretical. T o  be reversible it must appear that the error was 
matcrial and prejudicial to appellant's rights. S. c .  Bcal, 199 N .  C., 
278, 134 S. E., 604. 

With the negligence of J. T. McCabe clearly established and the non- 
escessiveness of tlie damagcs admitted, the references to liability insur- 
ance mould seem to be without material significance or Searing on the 
case so f a r  as  the administrator's appeal is concerned. Allen v. Gari- 
baldi, 187 N.  C., 798, 123 S. E., 66. And in view of the subsequent 
disposition to be made of the feme defendant's appeal, further consider- 
ation of these exceptions may be pretermittetl. 

Tliere was no error in refusing to instruct the jury, as requested by 
defendaut, that plaintiff could not recover except for gloss or wanton 
negligence on the part of J. T .  McCabe. Such is the law of Virginia 
(lTrise u. Hollozrell, 203 K. C., 286, 171 S. E., 82), but the collision 
occurrcJ in tliis State, and it has been held with us that  a guest riding 
in an automobile may recover of his  host for actionable negligence, or 
want of ordinary care, which proximately produces the injury. Sor- 
fleet v. Hall, 204 S. C., 573, 169 S. E., 143; King v. Pope, 203 X. C., 
554, 163 S. E., 447. See, also, 8. z>. Cope, 204 x. C., 28, 167 S. E., 456. 



3. C.] SPRING T E R M ,  1933. 305 

T h e  i n j u r y  having occurred here, the case is g o ~ e r n e d  by the law of this  
State .  W i s e  1%.  I I o l l o w e l l ,  s u p r a .  

There  was  error ,  h o w v e r ,  i n  the  instruction t h a t  t h e  negligence of 
J. T. McCahe is imputable  to Margare t  N c C a b e  a s  a mat te r  of la-.  
T h i s  esception mus t  be sustained. "The o n n c r  of a n  automobile is  not 
liable f o r  personal injur ics  causccl by it  merely because of hi. owner- 
ship." Liwville c. S i s s e n ,  162 S. C., 95, 77 S. l?., 1096. N o r  would 
she be liable a s  a mat te r  of l a w  under  the family-purpose doctrine. 
X c G e e  c. C r a z c ' f o ~ d ,  205 N. C., 315, 171  S. E., 326;  A l l e n  v. Gambaldi, 
slL]?ra. 

It follovs, therefore, t h a t  the  judgment must  bc affirmed as against 
the  administrator  of the  estate of J. T. McCabe and  r e ~ e r s e d  as  to the 
f e m e  defendant. 

O n  administrator 's appeal,  
X o  error .  

On Margare t  NcCabe's appeal,  
N e w  trial.  

BROUDES, J., dissents on grounds stated ill S o r l l e e t  2;. H a l l ,  204 
K. C., 573. 

ETA ESLOE v. CHARLOTTE COCA-COLA BOTTLING COMPAKT. 

(Filed 26 June, 1035.) 

1. Food A a- 
The liability of a m:~nnfacturcr of food or drink in sealed containers 

for injury to nltimate consumers resulting from unwholesomeness of the 
product is predicated upon negligence and not implied warranty. 

2. Same-Consumer must establish failure of manufacturer to use due 
care as cause of u~l~~liolrsonieness of product in order to recover. 

In  order for an ultimate consumer to recorer of the manufacturer for 
noxious snbs ta~~ces  ill food or drink purchased by the consumer in sealctl 
containers i t  is necessary for the consumer to establish riefiligencc on the 
1r:lrt of the ninnuf:lcturer in failing to use due care under the circurn- 
stallces, and that such negligence was the cause of the un\rliolcsomeness 
of the product resulting it1 the injury, and in estahlishil~g such negligence 
the consumcr may not rely ul~on the doctrine of res ipsa loqui fur ,  although 
such iicgligtnct~ nced not be directly established, but may be inferred 
from relc,v:rnt circumstances, but the instt~llatiori by the manufacturer of 
modern macliiiiery and appliances, such as are in general and approred 
use, d ~ w s  not ipso faclo negative negligence on its part. 
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3. Same: Evidence I) h-Competency of evidtnce that noxious substances 
hat1 been found by others in product of manufacturer. 

In  establishing negligence on the part of the m a n u f a c t ~ r e r  a s  the cause 
of unnhvlesomeness of its product resulting in injury to an ultimate con- 
sumer, i t  is competent for the consumer to show by evidence that others 
had found noxious substances in the produet of the ma1 ufacturer, when 
such other occurrences a re  so substantially similar, and within such rea- 
sonable prosimity of time, as to show the likelihood of a similar occur- 
rence a t  the time of plaintiff's injury, but proof of the explosion from 
gas pressure of a single bottle of a drink put up by the defendant, with- 
out more, is insufficient to carry the case to the jury on the issue of 
negligence. 

Testimony of a witness of finding a like deleterious substance in  the 
product of the defendant manuf;~cturer is hcld,  under the facts of this 
case, too remote in point of time to be competent as tending to show a 
like occurrence a t  the time of plaintiff's injury. 

Plaintiff alleged that she n-as injured by drinking coca-cola from a 
bottle nhich contnined a dead mouse. Evidence that olhers had found 
glass in bottles of coca-cola prepared by d<>fendant is he ld  incompetent, 
sinre it tends to establish a dissimilar rather than a similar source of 
delt~teriousness from that  of which plaintiff complaint:, and was too 
remote in point of time. 

CLARKSON, J., dissents. 

I~PPE:AL by  defendant f r o m  Bill, Special Judge, a t  October Special  
Term,  1934, of MECKLEXB~RQ. 

Civil action b y  ul t imate consumer t o  recover of manufac ture r  o r  
bottler damages resulting f r o m  dr ink ing  bottled bevemge containing 
noxious substance. 

On 8 Apri l ,  1933, t h e  p l a i n t i 2  purchased from a retai l  grocery s tore 
i n  the  ci ty  of Charlot te  a bottle of coca-cola, which h a d  been manufac-  
tured or  bottled a n d  placed on the  marke t  by the  defendant. S h e  be- 
came i l l  f r o m  dr ink ing  p a r t  of i t s  contents, and, upon investigation, i t  
was found  tha t  the  bottle contained a r a t  o r  mouse. Segl igence is 
alleged against the  manufac ture r  o r  bottler, and  t h e  action is to  recover 
i n  tort.  

T h e  plaintiff was  allowed t o  show, over objection of defendant, tha t  on 
five other  occasions coca-cola bottled by the  defendant was  found to con- 
t a i n  foreign substances. These instances were a s  follows : 

1. Mrs. Henr ie t t a  Courtney testified t h a t  she bought a bottle of coca- 
cola f r o m  a s tore i n  Charlot te  i n  February ,  1931, "drank a swallow a n d  
i t  burned her  throat." 

2. B. W. Wil l iams testified t h a t  on  29 August,  1932, he  purchased a 
bottle of coca-cola a t  a Greek cafe i n  Charlot te  which cclntained "some 
k ind  of green-looking thing. I don't know what  i t  was." 
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3. L. D. Yerton testified that  on 7 April, 1934, he bought a bottle of 
coca-cola from Tom Kutches' cafe in Charlotte which "had a dead fly 
in  it." 

4. Bertha Lee testified that  on 26 June,  1934, she bought a bottle of 
coca-cola a t  Pancey's Drug Store in Charlotte which contained "three 
or four pieces of glass." 

5. J. R .  Moore testified that on 27 August, 1934, he bought a bottle of 
coca-cola from a cafeteria in Charlotte and "found some glass in it." 

I t  is  in evidence that  the defendant placed on the market all the 
bottled coca-cola sold in  the Charlotte territory or district. 

The drfendant offered the inspector for the State Food Department, 
n h o  testified in  par t  as follows: "I made five inspections (of the de- 
fendant's plaut) in 1933-2 February, 19 May, 6 June,  2 October, and 
1 6  Xovember. I found the plant in good condition every time. . . . 
I a m  familiar with the methods approved and in general use for safe- 
guarding drinks bottled in  bottling plants i n  this territory, and was 
familiar with those methods in  1933. The method used hy the Charlotte 
plant, including nmchinery and building, is considered to be of the 
highest standard. . . . The machinery in the Charlotte Cora-Cola 
Bottling C'ompany is the latest model, standard, and up to date." 

Thrre n a s  other evidence to the same effect, none of which was con- 
troverted. 

The  issue of negligence mas found against the drfendant, and plaintiff 
n a s  a~varded damages in the sum of $1,500. 

Defendant appeals, assigning errors. 

D. E.  H c n d w s o n ,  G. T .  Carswel l ,  and J o e  W .  Er& for p l a i n t i f ,  
John -11. Rob inson  and Huntel- X. J O W S  f o ~  dcfendanf. 

STACY, C. J .  I n  considering the questions presently presented, i t  may 
be helpful to plot again the course of the decisions in this jurisdiction 
respecting the liability of one 1~110 manufactures or prepares in  cans, 
sealed packages, or bottles, foods. medicines, drugs, or beverages and 
places them on the market, for illjuries sustained by the ultimate con- 
sumer or user who purchases such goods from a dealer or middle-man 
and not from the manufacturer, bottler, or packer. 

These propositions are established : 
1. That  the basis of liability is negligence rather than implied war- 

ranty. l'horrlason 2%. ~ a l l a r d ,  a n t e ,  1 ;  P e r r y  v. Bottling Co., 196 
S. C., 175, 14.5 S. E., 1 4 ;  G l a d  v. U o f t l i 7 ~ g  CO., 176 K. C., 256, 97 
S. E., 2 7 ;  IITiird v. S e a  Food Co., 171 N .  C., 33, 87 S. E., 958. 

2. That  the standard of vigilance required of the manufacturer, bot- 
tler, or packer, is  due care, i.e., commensurate care under the circum- 
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stances. Broadtcay v. Grimes, 204 1;. C., 623, 169 S. E., 194; Corum v. 
Tobacco Co., 205 K. C., 213, 171 5.  E., 78; Small v. Utilities Co., 200 
N. C., 719, 158 S .  E., 385. 

3. That  the installation by the manufacturer, bottler, or packer, of 
modern machinery and appliances, such as is in general and approved 
use, does not ipso facfo or perforce exculpate the defendant from lia- 
bility. Grant v. Bottling Co., supra. 

4. That  the unwholesomeness of the product nhich  proximately results 
in injury to tlie consumer must be traced to the negligence of the manu- 
facturer, bottler, or packer. Iipith v. Tobacco Co., 207 N .  C., 645. 

5 .  That  in establishing the alleged negligenre of the manufacturer, bot- 
tler, or packer, the plaintiff is not entitled to call to his aid the doctrine 
of rcs ipsa loquifur. Lamb v. Boylcs, 192 N .  C., 542, 133 S. E., 464; 
Cashwc'll v. Bottling W o r l i ~ ,  174 S. C., 324, 93 S. E., 901; Perry v.  
Bottling C'o., supra; Dail v. Taylor, 151 N .  C., 284, 66 S. E., 133; Sote ,  
47 A. I,. R., 148. 

6. That  proof of the explosion from gas pressure of a jingle bottle of 
coca-cola (Dail  v. Taylor, supra),  pepsi-cola (Cashwc'll v. Bottling 
Works,  supra),  ginger ale (Lamb  v. Boyles, s u p ~ a ) ,  without more, is  not 
sufficient to carry the case to  the jury on the issue of ncgli~ence.  Broad- 
way v. Grimes, supra. 

7. That  a way of escape is to  be left open for the careful and prudent 
manufacturer, bottler, or packer. Thomason v. Ballard, supra; Lamb 
v. Boyles, supra; Grant v.  Bottling Co., supra; Dail v. Toylor, supra. 

8. That  direct proof of actionable negligence on the par t  of the de- 
fendant is not required. Such negligence may be inferred from relevant 
facts and circunistances. Broadway v. Grimes, supra; Dail v. Taylor, 
supra. 

9. That  as tending to establish the principal fact in issue, to wit, the 
alleged actionable negligence of the defendant, i t  is  competent for the 
plaintif  to show that  like products manufactured under substantially 
similar conditions and sold by the defendant '(at about the same time" 
contained foreign or deleterious substances. Perry v .  Bottling Co., 
supra; Dail v. Taylor, supra; Ward 2;. Sea Food Co., s lpra; Davis v. 
Packing Co., 189 Ia., 775, 176 N. W., 382, 17 A. L. R., 649. 

10. That  such similar instances are a l lowd  to  be sho~sn  as evidence 
of a probable like occurrelice a t  the time of plaintiff's injury, wheu 
acconlpaiiied by proof of substantially similar circumstanxs and reason- 
able proximity in  time. I ' e r ~ y  v. Bottling Co., s u p r a  B r o a d ~ ~ a ~  v. 
Grimes, supra; Grant u. Bottling Co., supm;  Etheridgc v. R. R., 206 
N. C., 657, 175 S. E., 124; 22 C. J., 750, et seq. 

Testcd by tlie foregoing stnntlards, or estal11isl:ed rules, it :.auld seen1 
that  insufficient predicate was laid for the introduction, a t  least, of 
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some of the evidence tending t o  show other occurrences i n  which delete- 
rious substances Irere found i n  t h e  bottles of coca-cola placed on the  
marke t  by the defendant. Broadzray v. Grimes, supra. T h e  testimony 
of Mrs. Henr ie t t a  Courtney related to  a transaction too remote i n  point 
of time, there being nothing to show tha t  i t  was one of a series of 
s imilar  occurrences preceding or  following the  date  of plaintiff's i n j u r y  
o r  that  t h e  circumstances were substantially the  same as i n  the instant  
case. Perry v. Bottling Co., supra. Likewise, t h e  testimony of I lcr tha 
Lee and J. R. Moore related to  substances, particles of glass, suggestive 
of a dissimilar, r a ther  t h a n  a similar,  source of tleletcriousncss f r o m  
t h a t  of the  substance of which t h e  plaintifl  complains; and i t  is  not 
disclosed by the record t h a t  the testinlony of I;. D. P e r t o n  was properly 
safeguarded, if ,  indeed, a l l  these occurrences were not merely isolated 
instances, ~v ide ly  separated, and too remote i n  point of time. 22 C. J., 
750. A t  least, the admission of th i s  evidence x a s  i n  excess of t h e  
l i b ~ r a l i t y  a l lo~red ,  upon rulings, i n  Dry v. Bottling Cfo., 204 K, C., 222, 
167 S. E. ,  801, and  Broom E .  Botfling Co., 200 S. C., 55, 126 S. E., 
152. 

T h e  l imitat ion on the  admissibility of this  kind of eridcncc was con- 
sidered i n  the recent case of Efheridge ti. R. R., 206 X. C., 657, 175 
S .  E., 124. 

X e w  tr ia l .  

CJARKSOX, J., dissents. 

C H A R L O T T E  CONSOLIDATED C O S S T R U C T I O N  COMPANY v. THE C I T Y  
O F  CHARLOTTE.  

(Filed 26 June, 1935.) 

1. 3Iunicipal Corporations E g: Eminent  Domain A c-Evidence held 
sufficiznt t o  support finding t h a t  city appropriated private water main 
to i t s  own use under pol\ e r  of enlinent domain. 

Evidence that plaintiff comtructed and onned certain na te r  mains, and 
that defel~dunt n~unicil~ality remained in permissive poqseqsion thereof for 
a number uf Fears, until shortly before the institution of the action, nhcn 
defendant municipality refused to recognize plailitiff's ownersliip and 
rizht to forbid the city to use same, and retained possession of the water 
mains, and continued to use same as  a part of i ts municipal water system 
adverse to plaintiff's claim of title, 2s lleld sufficient to support a finding 
that defendant municipality took possession of the water mains and ap- 
propriated tlwm to its own use under the power of eminent domain. 
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2. Evidence E +Where it is admit ted i n  t h e  pleadings that n o  contract 
existed between t h e  parties, defendant is  bound thereby, although 
plaintiff introduces contract i n  evidence for  restricted purpose. 

Where plaintiff brings action in tort against a city to recover the value 
of plaintiff's water mains appropriated by the city, and plaintiff alleges 
in its complaint that there was no contract between the parties in respect 
thereto, which is admitted by the city, alid plaintiff introduces a contract 
between the parties solely for the purpose of showing that the city's 
possession of the water mains prior to their appropriation by the city was 
~~ermissive,  the city's contention that plaintiff should be nonsuited for 
that  a cause of action under the contract for the contract price of the 
water mains had not yet accrued cannot be sustained. 

3. Limitation of Actions B -Right of action against city fo r  appropria- 
tion of plaintiff's water  mains held to have accrued when city refused 
to recognize plaintiff's t i t le  thereto. 

The evidence tended to show that defendant municipality mas in the 
permissive possession of water mains owned by plaintiff, that  thereafter, 
less than two years prior to the institution of the action, the munici- 
pality refused to recognize plaintiff's ownership of the water mains and 
appropriated same to its own use a s  a part of the municip:rl water system. 
I l c l d :  Plaintiff's right of action for defendant's wrongfi~l appropriation 
of l~laintiff's property accrued, not a t  the time of the coilstruction aud 
permissive use of same by the city, but a t  the time defendant munici- 
pality took possession of same adversely to plaintiff, and plaiatilYs cause 
of action mas not barred by the statutes of limitation. 

4. Municipal Corporations J b- 
The provisions of the charter of a municipality requiring the filing of 

notice of claim for damages does not apply to an action to recover the 
m l n c  of private property appropriated by the city under the power of 
eminent domain. 

APPEAL by  defendant  f r o m  Cowper, Special Judge, a t  t h e  F e b r u a r y  
Special  Term, 1935, of MECKLENBURQ. Affirmed. 

T h i s  i s  a n  action to recover compensation f o r  cer tain water  mains  i n  
the  c i ty  of Charlotte, X o r t h  Carolina, which were owned by the  plain- 
tiff on 1 5  August,  1934, and  were taken f r o m  t h e  plaintiff by the  de- 
fendant ,  a municipal  corporation, a t  o r  about  said date, under  i t s  power 
of eminent domain, a n d  thereafter  appropriated by  the  defendant to  i t s  
usc as  a p a r t  of i t s  municipal  water  system. 

T h e  action was  begun i n  the  Superior  Cour t  of Mecklenburg County 
on  5 September, 1934. 

A t r i a l  by a j u r y  of the issues raised by  the  pleadings was  du ly  waived 
by  the part ies  to the  action, when t h e  same was called f o r  t r ia l .  P u r -  
suant  to  their  agreement, the  court  heard  t h e  evidence offered by  both 
the  plaintiff a n d  the  defendant, and  f r o m  al l  the  evidence found as  facts  : 

1 .  T h a t  the  water  mains  described i n  the  pleadings were owned by 
the  plaintiff on and  prior  t o  15  August,  1934. 
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2. That  on or about 15  August, 1931, the defendant, a municipal 
corporation, under its power of eminent domain, which was conferred by 
statute, took the said water mains from the plaintiff, and thereafter 
appropriated the same to its use as a part  of its municipal na ter  system, 
and has since failed and refused to pay to plaintiff rompensation for 
said va t e r  mains, although requested so to do by the plaintiff. 

3. That  the fa i r  and reasonable market value of said water mains 
was on or about 15  August, 1934, and is  now, $16,500. 

On  these facts the court concluded, as a matter of law, that the de- 
fendant, having taken and appropriated to its o ~ n  use the water mains 
which were owned by the plaintiff, under its power of eminent clomain, 
is now liable to the plaintiff for the fa i r  and reasoriable market d u e  of 
said water mains, with interest from the date of the filing of the com- 
plaint in this action. 

I t  was accordingly considered, ordered, and adjudged by the court 
that the plaintiff recover of the defendant the sum of $16,500, with 
interest on said sum from 23 October, 1934, and the costs of the action. 

F rom the judgment the defendant appealed to  the Supreme Court, 
assigning errors as set out in the case on appeal. 

Tal ia fer ro  & Clarkson  for p l a i n t i f .  
Br idges  & 07.1. for defendant .  

CONNOR, J. At  the close of all the evidence a t  the trial of this action, 
the defendant moved for judgment as  of nonsuit, and exceptcd to the 
refusal of the court to allow its motion. On its appeal to this Court, 
i n  support of its assignment of error based on this exception, the de- 
fendant contends : 

I. Tha t  there was no evidence from which the court could find that  
the defendant had taken from the plaintiff and appropriated to its own 
use the water mains owned by the plaintiff, as alleged in the complaint; 

2. That  all the evidence showed that  plaintiff's right of action, if any, 
to recover for the water rnain constructed by the defendant a t  the re- 
quest of the plaintiff and paid for by the plaintiff, in accordance with 
i ts  agreement, i n  1916, had not accrued a t  the date of the commence- 
ment of this action; 

3. That  all the evidence showed that  plaintiff's right of action, as 
alleged in the complaint, is barred by the statute of limitations, which 
had been duly pleaded in the answer. 

1. All the evidence showed that  a t  the time they were constructed the 
plaintiff was the owner of the water mains described in the complaint. 
There was no evidence tending to show that  the defendant had there- 
after, and prior to 15  August, 1934, acquired title to the said water 
mains. There was evidence tending to  show that  prior to 15  August, 
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1934, the defendant had been in possession of the water mains owned by 
the plaintiff continuously from the dates on which they were con- 
structed; that  such possession was with the permission of the plaintiff, 
and was a t  no time adverse to tlie plaintif?; and that such possession 
was pursuant to agreements with respect to said water mains by and 
bctwern tho plaintiff and the superintendent of the defendant's munici- 
pal water system. 

Tlierc Tvas evidence tending to  show further that  on or about 15  
August, 1934, the defendant refused to recognize plaintiff's ownership 
of said water mains, and right to their possession; that since said date 
the defendant has remained in possession of said water mains, and 
continued to use the same as  par t  of its municipal water system; and 
that defendant is now and has been since 1.5 August, 1934, in the 
adverse possession of said water mains. 

Thiu c~it lence is sufficient to sustain the finding by the court that  on 
or about 15  August, 1934, under its right of eminent domain, the de- 
fendarit took tlie watcr mains described in the comlllaint from the 
plaintiff, and thereafter appropriated the same to its uce as part of its 
municipal water system. The  instant case is distinguishable from Purr 
v. Cifzy of , Isheuil lc ,  205 N. C., 52, 170 S. I?., 125. I n  that case i t  was 
lield that  the evidence was not sufficient to show that  the defendant had 
appropriated the va t e r  mains o~rncd  by the plaintiff. 

2. This  is  not action on a contract. The defendant in its answer 
alleges tliat there was no contract between the plaintiff and the defend- 
ant -with respect to any of the water mains described ill the complaint. 
This is admitted by the plaintiff. Fo r  that  reason, thc second conten- 
tion of the defendant with respect to its motion for nonsuit cannot be 
sustained. The evidence tending to show agreements be twen  the parties 
x i t h  respect to the water mains was offered, not for tlie purpose of 
establishing contractual rights on the part  of the plairtiff against the 
defendant, but solely for tlie purpose of s h o ~ ~ i n g  tliat the possession by 
tlie defenda~it  of the watcr mains, prior to 15  August, 1934, was with 
the permissioii of tlie plaintiff, and was not adverse. 

2. l l i e  cnusc of action alleged in the complaint, and supported by tlie 
m-itlclicc a t  the trial, accrued, if a t  all, on or about 1:; August, 1934. 
Fo r  that reasoll the action is not barred by the statutl. of limitations 
pleatlet1 by the defendant, or subject to the prorision in the defendant's 
c l~ar ter  wit11 rc3spect to notice of claims against the tlefendant. See 
Sfephcns r .  ?if : /  of C h a ~ l o i f r ,  201 S. C., 258, 159 S. I:., 414. 

Other assignincnts of error relied upon by the defendant are based 
up011 exceptioils to cridence admitted by the court orer objections by 
dcfcndant. These assignnlents of error cannot be sustained. 

We find 110 error in the tr ial  of this action. The  judgment is 
Affirmed. 
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STATE v. RALPH DILLS an-D LUTHER E. OSBORNE. 

(Filed 26 June, 1935.) 

1. Criminal Law G 1- 
In order for defendant's silence in the face of accusations of guilt to he 

competent as  an implied confession, it is necessary that the circumstances 
he such a s  to call for a denial by him. 

2. Same-Circ~imstnnces held not  such a s  t o  call fo r  denial by defcndants 
of accusation of guilt. 

Defentlantu. nrrcsterl 011 a charge of murder, had denied to the officers 
that thcy \\el? present a t  the scene of the crime. Thereafter defendmits 
\\ere forced 1)) the offiwrs to hear read affidavits of codefendants charging 
them nit11 complicity in the crime. H t l d :  Defendants' silence in the 
1)rwcnc.e of the officers u ~ o n  tlie readin:. of the affidavits n a s  not under 
circumqtances calling for a drninl 11y them, qincc they might nell have 
thoueht thnt nothing further could be accom~lished by  again denying 
their guilt to the snme parties, and e~ idence  of their silence n a s  im- 
properly admitted as  a n  implied c70nfcsqion by them. 

3. Constitutional Lam P a-Under circ~unstances of this case, defendants 
wcl.e within constitutional rights in  remaining silent i n  face of accn- 
sations against them. 

Defendants, charged with murder, \ \ere forced by officers to hear read 
nffidnrits of codef'cndants charging them v i th  complicity in the crime. 
Held:  If the accusations \\ere true, defendants were nitliin their con- 
stitutional rielits in remaining silent in the face of the accusations. since 
no one should be forced to incriminate himself, or to make falsr state- 
ments to avoid so doing. 

4. Criminal Law G 1-Under circumstances of th i s  case implied confes- 
sions were n o t  voluntary, and testimony thereof was incompetent. 

Defendants, under arrest upon a charge of murder, mere forced by 
officers to hear read affidavits of codefendants charging them with com- 
plicity in the crime. Held:  Evidence of defendants' silence in the face 
of tlie accusations was not competent as being implied confes~ions by 
defendants for that they were forced to hear the afidarits read, and 
therefore their failure to speak n e r e  not voluntary actions, and confes- 
sions are  competent only when voluntarily made. 

,IFPEAL f r o m  d l l r y ,  J., a t  Wovember Term,  1934, of G ~ I I , F ~ R D .  New 
triaI. 

T h e  appellants R a l p h  Dills and  Luther  E. Osborne were tried jointly 
with P a u l  Sams, Robert  Smith,  and  Reuben Varner ,  upon  a bill of 
indictment charging them wi th  t h e  murder  of one Wi l l i am Davis. 
S a m s  arid S m i t h  were acquitted, V a r n e r  was convicted of second d ~ g r e e  
murder  and  seritenccd to imprisonment, and  Dil ls  and  Osborne were 
convicted of first degree murder  and  f r o m  judgment of death appealed 
t o  the  Supreme Court,  assigning errors. 
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J.  A. X y a f t  for  a p p e l l a n f  R a l p h  Di l l s .  
Gold, ; l icatnall! j  d Gold  for a p p e l l a n f  L u f h e r  E. Oshornc .  
A f f o r n e y - G c n c r a l  Sralrc l l  a n d  A s s i s f a n f  B f f o r n e y - G c n e r a l  A i l z n  f o r  

t h e  S t a t e .  

SCHEKCI~,  J. Since t h y  are decisive of this appeal, it becomes neces- 
sary for us to discuss only those assignments of error which assail the 
admission of certain evidence offered by the State. 

While all fire of the defendants named in the bill wcre under arrest, 
t~i-o of them, Sanls and Smith, matle separate voluntary affidavits which 
cxcull~ated the affiants and inculpated the appellants. The  appcllant 
Osborne, while under arrest, was taken by the high sheriff of Guilford 
County from his cell into a private room adjoining the city jail and 
was then and thcre in the prcssnce of the sheriff, his dcputirs and 
others compelled to hear read the affidavit of Sams, and to hear Same 
sap it v a s  correct. The sheriff and others viere pcrmi terl, over objec- 
tions and exceptions duly taken, to testify that under these circum- 
stances the defendant Osborne "said nothing." Substantially the same 
procedure was followed as to the appellant Osborne v i t h  reference to 
the affidavit of the codefendant Smith. Allso substantially the same pro- 
cedure was followed as to the appellant Dills with rcfcrence to both 
affidavits and both affiants. Se i the r  of tlie affiants, Sams or Smith, 
was ilitroduced as a nitness a t  the tr ial  of the cause. 

Thc  rule generally followxl is that  statements matle to or in the 
presencr and hearing of a person accusing him of the commission of or  
complicity in a crime are, vhen  liot denied, admissible in evidence 
against him as warranting an inference of the truth of such statenients. 
1 R. (2. L., 479. However, the occasion must be such as to call for a 
reply or denial. " I t  is not sufficient that the statement was made ili the 
presence of the defendant against whom it is sought to be used, even 
thougli he remained silent; but it is furthel- necessary that  the circum- 
stances should hare  been such as to call for a denial on his part, and to 
afford him an  opportunity to make it." 16 C. J., 659;  S. v. W i l s o n ,  
205 E. C., 376. 

We are of the opinion that  the instant occasions were not such as to 
make a reply from the appellants necessary. They had already been 
arrested and placed in jail, and had denied to the officers that  they were 
present a t  the sccne of the crime, and   lo thing more rould be accom- 
plisheJ, or  a t  least they might readily have thought nothing more could 
be accomplished, by again denying to the same parties their guilt. 

To h a w  made their failure to deny the accusations of thcir com- 
plicity in the murder of William Dar is  contained in -he affidavits of 
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their codeferitlants competent against the appellants, it muqt hare  been 
matlt~ to appcar that suc l~  failure occurred upori such an oc>ca.;ion as to 
call for a reply. ('To make the statenients of others evidence against 
one on the ground of his implied adlliission of their t ruth by silent 
acquiesccacc, they must be made on an  occ,nsion nhen  a reply from llim 
might be propcrly expectcd. . . . l iu t  where the occasion i i  *ucall 
that a person ia not called upon or clipccted to sycak, no s ta tcnie~~ts  
m:rtle ill his pwsPnce can he uied against him on the ground of 1115 
l ~ r c ~ u i ~ l ~ x l  a-scnt from his iilcnce." Guy  u. I I I a w , ~ l ,  80 S. C., 53. 

Thcre could liax e been but one purpose in  forcing the appellants to 
hear read the affitla~itb in the prewnce of tlie affiants, and that  T\:IS to 
procure e~- i t l r i i (~(~  a g a ~ n > t  them; and, if the accusat io~~s  ncrc  true, the 
sppellni~ts hat1 one of three courses to pursue, either admit thcir tixtli 
and thereby admit tlieir on11 guilt, or ileliy them alicl tllerelq mal;e 
false statemcwts, or remain silent. K e  think in  r e m a i n i ~ ~ g  sileut the 
appellants acted ~vi th in  tlieir lcgal righti, since no nian sl~ould be forced 

- - 

to incriminate himself. or to malie false statements to avoid so i loi l i~.  " 
The admission of the testimony to the effect that the appcllaiits re- 

nlained silent in the face of hearing read the affitlarits \ \as a l , ~  crror 
for the reason that to rerider any corifessioil admissible in eridciice i t  
must be T oluntarily made. "Confessions are of two liiiids, roluiltnry 
and inroluntary. Voluntary eo~ifessions are ndnlissihle in ericlcnce 
against a dcfei~d:~nt;  inroluiltary c~o~~fessioiis a rc  not. A confession is 
xoluntary in lax- nlien-and oiily n1iel1-it n a s  in fact rolunt;~ri ly 
made. Ziang S u n g  W a n  v. Cnitetl S fu f c s ,  266 U. S., 1, 69 L. Ed., 131. 
The \olulitariness of a confession is a prelinlinnry question to be deter- 
mined by the judge ill passing upon its competency as evidence. S, c. 
,lnclrew, 6 1  P\T. C., 205. Arid in deciding the question of its adniiasi- 
bility iri evidence, the judge may hear the testirno~iy of witnesses l)ro 
aii(1 con. S. r .  IT7hiLener, 191 S. C., 639, 132 S. E., 603. I f  311 

alleged confession is excluded, its conlpetency cannot arise on appeal; 
but, if adniitted, it  may." 8. v. L 1 7 e w ~ ~ ~ ~ ~ ~ ,  19.3 s. C., 2.32, 366. We 
cailliot hold that  tlie appellants' failure to speak mere roluntary actions, 
nlien they nere  forced by the officers of the lan~,  u h o  had them in cus- 
totlr. to hear the affidaxits read. " ,  

For  the reasons nssigued, the appellants are entitled to liarc their 
cause tried before another jury, and i t  is  so ordered. 

New trial. 
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STATE v. 2. H. DUNCAN. 

(Filed 26 June, 1936.) 

1. Criminal Law K - 
Where the judgment does not provide to the contrary, a prison sentence 

imposed on each conviction on separate counts in the indictment will run 
concurrently. 

2. Criminal Law L e- 
Where defendant is convicted on each of two counts in the bill of indict- 

ment and sentences of equal length a re  imposed on each conviction, the 
sentences to run concurrently, the granting of a new trial on one count 
would seem futile where there is no contention that there was error in  
respect to  the other count. 

3. Homicide E +Defendant's own testimony held to negative contention 
that defendant shot deceased in self-defense. 

Where defendant's own testimony tends lo  show that he shot and killed 
deceased in a fit of uncontrollable anger immediately after defendant had 
shot and killed another, the charge of the court that i f  the jury should 
find the facts to be a s  testified by defendant to return a verdict of guilty 
of manslaughter, a t  least, will not be held for error on defendant's excep- 
tion based upon his contention of self-defense, there being nothing in 
defendant's testimony tending to show that  he killed dexased because of 
apprehension, real or apparent, that deceased was going to kill him or do 
him serious bodily harm. 

APPEAL b y  defendant f r o m  Barnhill, J., a t  September Term, 1934, 
of HARNETT. NO error. 

A t  M a y  Term,  1934, of the Super ior  Court  of Harr iet t  County, t h e  
g rand  j u r y  returned as  a t r u e  bill  a bill of indictment  i n  which t h e  
defendant Z. H. D u n c a n  w a s  charged with the  murder  i n  H a r n e t t  
County, on 1 3  May,  1934, of J a r v i s  Stephens. 

A t  September Term,  1934, of said court, the g rand  j u r y  returned a s  
a t r u e  bill a bill of indictment i n  which the defendant Z. H .  Duncan  
was  charged with the  murder  i n  H a r n e t t  County, on 1 3  May,  1934, of 
Jeff Moore. 

Wi thout  objection by the  defendant, the  actions founded on these two 
indictments were consolidated by  a n  order of the  court  a t  September 
Term,  1934, of said court,  f o r  t r i a l  a s  upon one indictment containing 
two counts, the  first f o r  t h e  murder  of Jeff Moore, and the  second f o r  
the murder  of J a r v i s  Stephens. B plea of not gui l ty  a s  t o  each count 
was  entered by  the  aefendant. 

A t  the  t r i a l  there was a verdict t h a t  the  defendant is  gui l ty  of murder  
i n  t h e  second degree on the  first count, and  is gui l ty  of manslaughter  
on the second count. 
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The evidence, if the testimony of witnesses for the State was believed 
by the jury, was sufficient to sustain both verdicts. The defendant con- 
tended that  the eridence offered by him was sufficient to support his 
plea of self-defense as to both counts. The court instructed the jury 
that if they found the facts to be as testified by the defendant, they 
should return a verdict on the second count of guilty of manslaughter. 
The defendant excepted to this instruction. 

I t  was adjudged by the court that  the defendant be confined in the 
State's Prison at  hard labor for a term of not less than fifteen or more 
than twenty years, on each verdict. The defendant excepted to the 
judgment and appealed to the Supreme Court. 

Aftomey-Geineral Seawell and Assistant Attorney-General Aiken for 
the State. 

Otis L. Duncan, J .  R. Young, and I .  R. Williams for defendant. 

CONKOR, J. At the trial of this action the defendant was convicted 
on both counts in  the consolidated indictment-on the first count, of 
murder in  the second degree, and on the second count of manslaughter. 
H e  was sentenced by the court to imprisonment in the State's Prison, 
on each verdict. for a term of not less than fifteen or more than twenty 
years. I t  is not ordered in the judgment that one term shall commence 
at  the expiration of the other. The terms of the sentences on both con- 
victions are concurrent. I n  I n  re Black, 162 N.  C., 457, 78 S. E., 273, 
it is said: " I t  seems to be well settled by many decisions and with entire 
uniformity that where a defendant is sentenced to imprisonment on two 
or more indictments on which he has been found guilty, sentence may 
be given against him on each successive conviction; in the case of the 
sentence of imprisonment, each successive term to commence at  the 
expiration of the term next preceding. It cannot be urged against a 
sentence of this kind that  i t  is void for uncertainty; it is as certain as " ,  

the nature of the matter will admit. Bu t  the sentence must state that 
the latter term is to begin at  the expiration of the former; otherwise, i t  
will run  concurrently with it." 

I n  view of this principle, which is applicable to the judgment in  
the instant case, it would seem that a new trial on the second count 
in the indictment mould be futile. The defendant does not con- 
tend on his appeal to this Court that  there was error in  the trial of the 
issue involved in the first count, or that there was no evidence to support 
the contention of the State on the second count. 'He admits that he 
killed Jarvis Stephens with a deadly weapon, as alleged in the second 
count, but contends that the homicide was in his self-defense. H e  
excepted to the instruction of the court to the jury, in effect, that if the 
j u r y  should find the facts to be as the defendant, as a witness in his 
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own l~eha l f ,  h a d  testified, they should find tha t  tlie defe rdan t  is gui l ty  of 
nianslaugliter, a t  least, on  the  second count. T h i s  escc:ption carinot be 
sustained. 

I t  lloes not appear  f r o m  the testimony of tlie d c f e n d m t  as  set out ill 
tlie case on appcal  tha t  lie shot n~icl killed J a r v i s  Stephens, as charged 
i n  tliv sccolid count, becaufe of liis npprelunsion t h a t  ihe  deccased was 
about to  kill 11i111, or do h i m  serious bodily harm.  T h e  defendant 's 
t es t in~ony  shows tha t  lie shot and  killed the tlcceased, immediately af te r  
lic liacl shot ant1 fa ta l ly  TI oulideil Jc f f  Moore and n l i i  e he n as h i d e  
liimself nit11 anger  and  passion. Tliere is  nothing i n  defendant's e ~ i -  
t l c ~ ~ c c  n.liicli sliows ally ~iecessity, real  or apparelit ,  fo r  the  lion~icidc, and  
f o r  tha t  reason there was no e r ror  ill the  iiistruction ~ r h i c l i  tlie defendant 
assigus a s  error. Tl ie  judgineiit is  affirmed. 

No error .  

STATE v. CLISTOX BEASLET, SARAH BEASLET, ALIAS SARAH IiRASE, 
I L d  BEASLET, ARTHUR I. IiRANE, ALEX BEASLEP, KELLIE BEAS- 
1,13T, PEARL BEASI,EY, RIARGARET LEE I<EEK, ASI) A I X O S  KEEN. 

(Filed 26 June, 1933.) 
1. Indictment A a- 

When the indictment charging defendants with tlle coromissiol~ of crime 
is invalid, defendants' motion to dismiss the action for want of juris- 
d i c t i o ~ ~  should be allowed. N. C. Const., Art. I, see. 12. 

2. Indictlnent A +Grand jury held to have no jurisdiction to charge com- 
nlissioil of crime in another county, and indictment was void. 

Tllc juristliction of a grmid jury, ~ i t h  certain statutory exccl)tions, 
cstcntls only to c r i m ~ s  committed v\'ithin the county, mid where the bill 
of indictrnc.nt avers that the crime, not within tlle statutory excc~?tions, 
was committcil in another cou~lty, and tho court, upon the finding of a 
trnc hill, transfers the case to the county ill \vl~icli the indictment a r w s  
tlie oft'cnse to hnve been committed, the Superior Court of such county 
;~cquiws no juriscliction, and tlcfeutlnnts' motio~i to dismiss sliorild be 
;rllov\.ctl, since the ii~dictn~ent is void for n.:~nt of jurisdictio~i in the grant1 
jury r e t u r n i ~ g  same, and cannot confer j~uisdiction uljon the Superior 
Ctrnrt of any county. 

3. Criminal Law F b- 
h trial and conrictinn ul)on a ~ o i d  indictment will not support a plea 

of former jeopardy u11o11 n subsequent trial nfter the S~.prernc Court has 
reversed the judgment upon tlle voicl inilictment. 

4. Cruninal Law L f-Sew trial is  awarded some of defendants for admis- 
sion of evidence prediciited upon void indictment of codefendants. 

Where clcfendants, charged in various indictments with the same 
offense, arc  tried together, and judgment of conviction of some of the cle- 
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fendants is reversed because the indictment upon \\liicii they mere tried 
is roid,  a new trial \\ill be auarded the other defendants u ~ o n  their 
appeal upon their exception to the admission of eTide11c.e on the joint trial 
which depended for its compctencj ulmn the void iudictment. 

APPEAL from Daniels, J., at  Ilec.ember Term, 1034, of JOIIS~TON. 

James R. Pool,  E. J .  TVelZons, and  L. L. Levinson for dr f endnn t s .  
Simms cC. Simms for Pearl Beaslcly only .  
a l t t o r ? ~ ~ y - G ~ ? z ~ r a l  Seuw~ll a n d  =1ssit~fai~t -1ftorncy-General Llikcn f o ~  

the State. 

SCHENCK, J. Nine defendants wcrc jointly tried upoil three bills of 
indictnient charging that  they "did unlawfully and wilfully and feloni- 
ously forcibly, fraudulently kidnap ant1 carry a~v:~y" Canielia Price, 
Ogolia Barber, and Josephine Smith, respectirely. C. S., 4221. The  
defendants Sarah  Beasley, alias Sarah  Iirane, Arthur I. Krane, Clinton 
Beasley, and I l a  Beasley  ere charged in one hill v i t h  kidnapping 
Canielia Price in  Johnston County, on 12 Nay,  1934; -1lex Beasley, 
Sarah  Beasley, alias Sarah  l irane,  Nellie Beasley, Pear l  Bcasley, X a r -  
garet Lee Keen, and Alnlon Keen n-ere cllarged in  one hill with kidnap- 
ping Ogolia Barber in Johnston County, on 1 2  August, 193-1; and the 
said last six named defendants were charged in another hill \\ it11 k i d n a p  
ping Josephine Smith i11 said county on said last named tlatc. Al general 
~e r t l i c t  of guilty was returired as to all of tlie defendants, esccpt Al~non 
Keen, who was :rcquitted. From jutlgments of impr iso~~lnent  pronounced 
upon tlie verdict, the defendants (except Almon Keen) appealcd to thc 
Supreme Court, assigning errors. 

Tlie bill of indictment charging the kidnapping of Camelia Price 
was found by the grand jury of Wayne County, and allcged that tht. 
liiclnapping was done in Johnston Count-. Tlie judge h o l d i ~ ~ g  the 
courts of Wayne County transferred tlie case to tlic Superior Court of 
Johnston County, no twi ths t a~~c l in  the defeililants named in the hill 
lodged no 111otiol1 and made 110 appearance in Rayrie Superior cour t .  

Upon the consolidated caPes coming on for trial in Johnston Superior 
Court the rlefelldants named in the bill found i r ~  TTayne County. c.11al.g- 
ing the kidnapping of Canielia Price, i11 apt time, challenged tlic juris- 
diction of the Superior Court of Jollnston Comity to t ry  tlicm by lodg- 
ing a niotioil to tiismiss the action in so far  as it rclated to the vliarge 
in said bill, nhich  motion ~ v a s  d i~al lo~ved.  

TThen ir; tlie Superior Court a tlefeildant is tried nithout a n l i d  
indictment, and moves to dismiss the action for want of jurisclictioii, the 
motion should be a l lowd.  K. C. Const., , h t .  I, scc. 1 2 ;  P. 7 % .  Rult i s ,  
203 S. C., 436. TVe are therefore confronted with tlie simple questioii 
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as to whether the bill found in Wayne County and transferred to John- 
ston County conferred jurisdiction upon the Superior Court of Johnston 
County to try the defendants named in the bill for the kidnapping of 
Camelia Price in Johnston County. I f  it did confer such jurisdiction, 
then the motion to dismiss was properly disallowed; if it did not confer 
such jurisdiction, then said motion was improperly didlowed. 

I t  appears from the bill that it was found in Wayne County, and 
that the averment is that the offense was cotnmitted in Johnston County. 
The territorial jurisdiction of the Superior Court of Wayne County, 
with certain statutory exceptions which have no application here, is 
Wayne County. Therefore, the grand jury of Wayne County was 
without jurisdiction to indict the defendants for a bre:~ch of the crim- 
inal law averred to have been committed in Johnston County, and since 
the grand jury that found the bill-the grand jury of Wayne County- 
had no jurisdiction over an offense averred to have been committed in 
another county-Johnston County-the bill was void, and could confer 
no jurisdiction anywhere, even in the county in which the offense is 
averred to have been committed. 8. v. Mitchell et al., 202 N .  C.. 439. 

We conclude that the Superior Court erred in disallowing the motion 
to dismiss the action in so far  as i t  relates to the charge contained in 
the bill of indictment found in Wayne County and transferred to John- 
ston County; and the defendants in  so far as the charge contained in 
this indictment is concerned are discharged. This discharge, however, 
does not preclude the said defendants from being tried upon an indict- 
ment by a grand jury of Johnston County, since jeopardy attaches only 
when, inter alia, the defendant is placed on trial upon a valid indict- 
ment or information. S. v. Bell, 205 N. C., 225; nor does i t  deny the 
authority of the court to hold said defendants until t~ valid bill can 
be found. 

Since the admission of much of the evidence in the joint trial upon 
the various bills of the indictment was predicated upon the charge con- 
tained in the void indictment returned in Wayne  count;^, and was com- 
petent only upon the theory that such indictment was a. valid one, and 
since objections and exceptions were duly lodged thereto, it behooves us 
to award a new trial as to the appellants named in the other two indict- 
ments. 

Reversed as to the charges contained in the indictment found in 
Wayne County and transferred to Johnston County. 

S e w  trial as to the charges contained in the other bills. 
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GURNEY P. HOOD, C O M M I ~ ~ I O N E R  OF BAXKS, ET AL. V. H. S. 
RICHARDSON ET AL. 

(Filed 26 June. 1935.) 

1. Removal of Causes C b c o ~ n p l a i n t  in action against several defend- 
ants for statutoly bank stock liability held to state separable contro- 
versies. 

A complaint against a corporation and several individuals, alleging 
that the corporation mas the owner of stock of a domestic bank a t  the 
time the bank n a s  closed because of insol~ency, and that the corporation 
was a mere "dummy," and that the individual defendants were the bene- 
ficial or equitable onners of the shares of stock, and alleging liability for 
the statutory assessmcl~t on the bank stoch on the part of the cotyoration 
and prciportionately on the part of the individuals, 1s held to state a 
separable controveray as  to tlle corporation ,tiid the individuals nithin 
the meaning of the Judicial ('ode. and motions of the noureiidcnt de- 
fendorits for removal to the Federal C'onrt upon petitions slioni~ig the 
iequisite jurisdictional amount should be allowed. 

2. Removal of Causes E - 
A single separable controversy betneen citizens of different states, 

upon motion to remove, carries the whole cause to the Federal Court, and, 
therefore, when one such separable ccmtrorersy exists i t  is unnecessary 
to consider additional alleged separable controversics. 

3. Removal of Causes C b- 
The fact that a complaint is good as  against a demurrer for inisjoinder 

of parties and causes is  not a test of whether the complaint alleges sepa- 
rable controversies vithin tlle meaning of the Judicial Code. 

APPEAL by defendants f r o m  Alley, J., a t  October Term,  1934, of 
GUILFORD. 

Civi l  action to determine liability of defendants  f o r  certain alleged 
stock assessments by reason of alleged ownership, legal o r  equitable, of 
shares of stock i n  t h e  N o r t h  Carol ina B a n k  and T r u s t  Company, brought 
by t h e  Commissioner of Banks  against three nonresidcnt and  six resident 
defendants. 

Motions by nonresident defenda~its ,  Mrs.  C. F. Chapin,  Piedmont  
F inanc ia l  Company, Inc.,  and  H. S. Richardson, to  remove cause to  the 
Distr ic t  Court  of the  United S ta tes  f o r  the Middle Distr ic t  of Nor th  
Carol ina f o r  trial.  N o t i o ~ ~ s  allov-ed by the clerk of the  Superior  Court  
and  reversed on  appeal  by  the judge of the Superior  Court .  

F r o m  this  la t ter  rul ing t h e  rnorants appeal,  assigning errors. 

B r o o k s ,  J l c L e n d o n  d? Eo1dern.es.s for plaintif fs.  
James F. Noge ,  Clyde R. Hoey, Fraz ier  & Frazier ,  and  H u g e r  S. 

Kin,q  f o r  defendants .  



322 IF T H E  S U P R E M E  COURT. [20S 

ST ICY, C.  J. Tlic 1)etitioiis f o r  r e n i o ~  a1, i n  additioii to slio~ving tlie 
p r ~ ' s c ~ ~ c c  of the  requisite juristlictional amouiits, assert r ights  of re- 
inoval on grountls of diverse citizenship and separable cz~ntroversics. 

T l i ~  complaint,  i n  par t ,  i n  substance allcges: 
1. 'That 11. S. Ricliardson is a resident of Counect icut ;  N r s .  C. F. 

C l i a p i ~ ~  a rcsitlcnt of N e w  Y o r k ;  P iedmont  F inanc ia l  Company,  Iiic., a 
I k l a n a r e  corporation, slid t h a t  the ren~a i i i ing  dcfclidnnts a r e  residents 
of this  State .  

2. 'Clint tlie S o r t h  Carol ina I: nlr and Trus t  C o m l ~ a n y ,  a banking 
institution, was organized under  t!ic l a w  of this Stat(.  by tlie merger  
of ccrtaili otlicr banking institutions, cte. T h a t  i t  ceascd to do busincss 
on 20 h y ,  1033. 

3. Tliat oil 22 J u n e ,  1033, tlic plaintiff Commiqsionc1r of Bauks, by 
autliol,ity of law, levied a 100  per  cent stock assessiiiciit against a l l  tlie 
qtoc~klioltlers of the K o r t h  Carolinn B a n k  and  T r u s t  Company,  iliclud- 
ing  mi assessnleiit of $271,5SO against the Piedinont F inanc ia l  Company, 
i t  a p p t a r i n g  a s  the  owner of 27,458 sliarcs of stock upon t h e  books of 
the  bank. 

-1. Tlint i n  real i ty  the  said I'iedmont Fi i iancial  Company was never 
:uiytli~ilg more than  a "ilummy," tliat i t  is insolvent, a n d  tliat the de- 
fc~i t lants  H. S. Ricl iardsoi~,  F iedmont  F i~ la i ic ia l  Comlsany, Inc.,  and  
L. R;clinrclson a r c  the rcal  owners of 22,208 sliares of said stock, and, a s  
sucli, a r c  liable for $222,050 of said asscssrnent; Mrs. (2.  F .  Cliapin is  
tlie r r d  o w i c r  of 1,500 sliarcs of saitl stock, and, a s  sucli, is  liable f o r  
$15,000 of saicl asscssmcat, am1 the  otlicr defendants a r e  the real  owners 
of the remainder  of saicl stock ill ~ a r y i i i g  anioulits, ni~t l ,  as  sucli, a r c  
liable fo r  tlic balance of saitl asscssmcnt. 

Tlie gravamen of tlie coliiplailit against hlrs.  C. F. Cliapin is. t h a t  
slip is tlic equitable o w i e r  of 1,500 shares of htock i n  tlie S o r t l i  Carolina 
B a ~ i k  :inti T r u s t  Conlpany, standiilg i n  tlie nnme of Pictlmolit Fiiinncial 
Coiii11ai1y up011 tlic books of tlie banli, aiicl, a s  sucli, is l ~ a b l e  to  tlic plain- 
t i f f  f o ~  tlic ~toel~l iolders '  assessnlcnt levied tliereoii. The prayer  is, t h a t  
tlic pl:~iiitiff r c c o ~  c r  of lier the s u m  of $15,000 by reason of such owner- 
sliip and  nsscsmlent. T h i s  i s  a separable ecmtroversy ~ ~ - i t h i i i  the mean- 
i i ~ g  of tlie Jutliciul Code. T l ' ~ i g h t  v. I l ~ ~ X ~ ~ ~ ~ y ,  217 Fed.,  985 ;  C c d d ~ r -  
11eu t l  1 % .  D o ~ r - ) ~ i ) ~ g ,  103  Fccl., 27. I t  is between citizens of different states. 
I I (>~ice ,  tlie c*uuse is rcnio\ able. l ' i ~ n b c r  C'o. 1.. Ins. Co., 100 S. C., 801, 
130  S. E., SG4. 

L i l ~ v  i v ,  tlic allegation against tllc Pietlmont Finallcia1 Company,  
Inc.,  is t h a t  i t  is tlie real  o n n e r  of 22,208 s l i a r ~ s  of stock in  tlie S o r t l i  
Cnroliria B a n k  and  Trus t  Company,  s tanding i n  tlie m r n e  of Picdnloiit 
Finaiicial Company up011 tlie books of tlie bank, and,  therefore, liable to 
tlie plaiiitiff f o r  tlie stocklioldcrs' a~scssinent  levied thereon. Tlie prayer  
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is, tha t  tlie plaintiff recover of i t  tlie sum of $222,080 by reason of s w h  
onncrsh ip  and  asscsstncnt. T h i s  is also a separable con t ror r r rg  hetn-cell 
c i t izc~ls  of different states IT i thill  thc. meaning of the  Jud ic ia l  Cotlc.. 
11 single iepziruble contror-ersy bct~vcen citizens of different qtatw. 

u l ~ o n  motion to renlovc, carrics the  v h o l e  c a u w  to t h e  Fetleral Court  
fo r  t r ia l .  Brown c .  I?. &., 204 K. C., 25, 167 S. E., 479. 'J'hcreforc. 
cons id t~n t ion  of addition:rl alleged q a r a b l e  coi i t ro~ersics  is  prctcmiittetl  
as bcing presently supererogatory. 

T h e  fact  tha t  the  compla i~ i t  tclls n connected s tory and  m a y  he good 
as against a i lc~nurrcr .  7'1.71.5f ( ' 0 .  v. F 'c ,~rc r ,  19: N. C.. '717, 113 S. F:., 
324, i, not the  tcst of i i~separah i l i ty  oli motion to remove. 

Reversed. 

S O P H I A  G 0 O L ) J I A S  r. Q U E E S  C I T Y  TJINES, INC., ET ar. 

(Filed 26 June, 1935.) 

1. Carriers C cl-llus lines not lessees of station held not liable for inju- 
ries from fall sustained by passenger of another bus line. 

Certain of defendant I)us coml~nnies using in common with other of 
t l c fc i~ t l :~~~ts  n ccntral bus st:ltion, lrut \vho \yere not lessees of the station, 
niny not 1)e held liable to n lrerson. a passenger on another bus line, but 
not a lrassnlgcr on their liiics, nor a ~~rospec t i r r  passenger thereon, for 
persolla1 injuries sustxi~ied 11y sueli pers(!r~ from a fall occnrrinr when 
such person ste]qicil tlo\vii a sliglit t1cl)rcssion in the stntion upon the \vet 
floor. 

2. Same-Lessee bus lines held not liable for injuries from fall in station 
sustained by passenger of another line, in absence of wanton negli- 
gence. 

C'ert:~iii defri~dniit bus conipanies who were 1essec.s of a common station 
a rc  lrcld not 1ial)le to n 1~:isseiiger of another bus coml)nny ~ 1 1 0  was not a 
pnssollgrr 011 tlit'ir Iincs, nor :I prosl~crtirc Itwseliger thereon, for llcrsotlal 
itijurics sustaitiwl by such lwrioli from :I fall occurring when S L I C ~ ~  person 
stiypctl il(nvn a slight clol~ressioii ill the station upon tlie \vet floor, in the 
absence of critlerlcc of wilfnl or \ralitiiii ~lcgligencc oil the part of sl~cll 
bus l i a c ~  the injnrcd l~ursoil Iwing :I mere per~uissive licensee in rc'lwtiol~ 
to such corn~~:~i~ic~s.  

3. Carriers C a-Under facts of this case, plaintiff did not lose status as 
passenger by teniporarily alighting from bus. 

I'l:~iiitiff was a passrrlgcr oil :I ))us line. The I ~ u s  stollped a t  nil inter- 
ructliate 1)oilit. m ~ d  ~)lai~ltiff' was told that the bus would stop a t  snc.11 
t~rr~l i i lnl  for thirty minutes for rmt  and lunch. Plaintiff left the bus 
and went into the bus station, through the ladies' rest room to the toilet, 
and snstnined a ~>ersonal injury from a fall while returning to tlie rest 
room. Hc.71.l: Plaintib left tlie bus for the llurliose stated with the express 
o r  implied coi~scilt of the bus company, and did not lose her status as  a 
paxsengcr by teniporarily alighti~lg from the bus under the circumstnnees. 
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4. Same--Question of bus company's negligence in failing to  furnish pas- 
senger reasonably safe accommodations held for jury under the evi- 
dence. 

Plaintiff, without losing her status as a passenger, left the bus and 
went to the toilet in the station a t  an intermediate point, and was injured 
in a fall occurring when she Stepped down a depression of about six 
inches in the floor of the station, upon her return from the toilet to the 
ladies' rest room. The evidence was conflicting as to nhether there was  
sufficient light at the place, and as  to whether the floor was slippery and 
wet. Hcld:  Defendant's motion as of nonsuit was properly refused, the 
question of negligence being for the jury, upon the principle that defend- 
ant was under duty to furnish its passenger reasonably safe accommoda- 
tions. 

APPEAL by defendants from Cowper, Special Judge, at August Special 
Term, 1934, of MECKLENBURG. 

Civil action to recover damages for personal injuries alleged to have 
been caused by the negligence of the defendants. 

On 15 January ,  1933, the plaintiff purchased a ticket i n  Charlotte, 
N .  C.: and became a passenger on a bus of the Queen City Lines, Inc., 
for Atlanta, Ga. When the bus reached the Union Station i n  Green- 
rille, S. C., the dr i rer  made the general announcement that  the bus 
would stop a t  said terminal for thir ty minutes for lunch and rest. 
Whereupon the plaintiff left the bus, went into the station, through the 
ladies' rest room, into the toilet, and, on returning from the toilet to the 
rest room, she stepped down a slight depression of about six inches on 
to the wet floor-unnoticed a t  the time beclause of the dimness of the 
light--which caused her to  slip and fall, causing serious injuries. 

The defendants' evidence is i n  sharp conflict with that  of the plain- 
tiff's, both as to  the sufficiency of the light and also as to the slippery 
condition of the floor. 

I t  is  in evidence that  under a regulation of the South Carolina Rail- " 
road Commission only one bus station is permitted in  tht3 city of Green- 
ville, and all bus lines carrying passengers in and out of said city are 
required by said regulation to discharge and take on passengers a t  this 
central station. 

The  defendant Queen City Lines, Inc., used the Union Bus  Station of 
Greenville for taking on and discharging passengers, and, on the par- 
ticular occasion had a stop-over a t  this station of thir ty minutes. 

The defendants Camel City Coach Company, Skylartd Stages, Inc., 
and Queen City Coach Company were lessees of the bus station in  
question, according to the lease introduced in evidence by the plaintiff. 

The defendants Atlantic Greyhound Lines of North Carolina, Inc., 
Eagle Bus Lines, Inc., and W. M. Shelton, trading as T h e  Red Top Bus 
Lines, were neither lessees of the station, under the evidence, nor car- 
riers of the plaintiff as  a passenger. 
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Charles F. S i m m o  testified that  he was agent and manager of the 
r l l i on  Bus  Station in Grecnville on 15 January,  1933, and sold tickets 
over all the bus lines that  stopped or passed there. 

The  defendants seasonably dcmurred to the e d e n c e  and moved for 
judgments as of nonsuit under the Hinsdale Act, C. S., 567. Over- 
ruled ; exceptions. 

The  usual issues of negligence, contributory negligence, and damages 
were submitted to  the jury and answered in faror  of the plaintiff. 

Judgment on the verdict, from which the defendants appeal, assign- 
i n g  errors. 

Charles IT'.  R u n d ~ y ,  A r f h u r  Goodman, and P l u m m e r  S f ~ w a r t  for 
plaint if. 

Kenneth  J .  Kind ley  and Canslrr LC. C a n s l ~ r  for defendant Queen C i f y  
Lines, Inc.  

John  ,]I. Robinson and H u n t e r  Jf. ,Tones for d ~ f e n d u n t s  o fher  f h a n  
Queen C i f y  Tines,  Inc.  

STACY, C. J .  I t  is not perceived upon what theory the defendants 
Atlantic Greyhound Lines of North Carolina, Inc., Eagle Bus Lines, 
Inc., and TV. M. Shelton, trading as The Red Top Bus  Lines, can be 
held liable for p la i~~t i f f ' s  injuries. These lines were not lessees of the 
station in which she was injured, nor was the plaintiff a passenger on 
any of them, either actual or p rosp (dve .  She did not intend to become 
s11~11. The denlurrer to  the evidence, interposed by these defendants, 
should have been sustained. 

Tllc dcfendants Camel City Coach Compan?, Skyland Stages, Inc., 
and Quecn City Coach Company were lessees of the building in which 
plaintiff was injured. As to t h m ,  the plaintiff was a permissive 
licensee. Q u a n f z  1 ' .  R. R., 137 S. C., 136; Railzr~ay I > .  Thompson ,  77 
A h ,  448; l 'nion Depot, e fc . ,  R. Co. v.  Londoner, 50 Colo., 22, 114 Pac., 
316, 33 L. R. A. (3. S.), 433. She  was not, and did not intend to 
l)ccome, a passenger on any of these lines. So far  as they were con- 
c ~ r n e d ,  the plaintiff entered the station for her own convenience. Peter- 
son v. R. R., 143 K. C., 260, 55  s. E.,  618, 8 L. R. ,I. (N. s . ) ,  1240, 
118 Am. St .  Rep., 799. 111 Louis~*il le ,  eta., Ry. Co. 2%. Treadlcay, 142 
T I I ~ . ,  473, 40 N. E., 807, it was lield (as stated in 3d headnotr, n-hich 
accurately digests the opinion) : ' T h e r e  il~tersecting railroads use a 
common depot, and a person at the depot a t  night, for the purpose of 
taking passage on one of the roads, is injured on account of the failure 
to properly light the platform, the other road, vhich  ran  no trains dur- 
ing the night, is not liable for the injuries." 

The case of Peters c. Detroit,  etc., R. Co., 178 Mich., 481, cited and 
relied upon by plaintiff, is not authority for the position taken. The 
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point for wliich the case is cited is expressly not decided, as witness the 
following: "Whether, if plaintiff's business there had been with the 
Pere SIarqucttr Railroad Company only, the Detroit and Xackinac 
Railway C o n ~ p a l ~ ~  would have owed him a duty is a question not pre- 
selited." 

'Yllerc is no evidence of any wilful or wanton negligence on the par t  
of the lessees of the premises. Hence, the demurrer to the eridence, 
illtcrposetl hy these clefendants, should have been sustained. Xonroe  v. 
IZ, R., 151 N. C., 374, 66 S. E., 315; Gibbs v. R. R., 200 S. C., 49, 
l5G S. E., 138. 

With respect to the Quccn City Lines, Inc., the plain1 iff did not lose 
lier status as a passenger by temporarily alighting a t  an intermediate 
station, for tlic purposc stnted, with the express or iml~licd consent of 
tlie carrier. 10 C. J., 628. I t  lias been held that  the duty to furnish 
rrasol~:lbly safe platforms and the like does not apply to z passenger who 
leares n train at an  intermediate station. 10 C. J., 923. I t  is other- 
~visc, hen-ercr, wlicrc the passenger, as  ill the instant case, does so at the 
espl-ess or implied invitation of the carrier. ,lIangun~ I * .  R. IZ., 145 
N. C., 152, 58 S. E., 913, 13  1,. R .  A. (S. S.), 589, 1 2 2  A h .  St .  Rep., 
43;; Pineus c. R. R., 140 S. C'., 450, 53 S. E., 297. 

Tlic demurrer to tlie evidence was properly overruled ris to the Queen 
C i t j  Lincs, Inc.  Dean c. I'elloway Pioneer. System, 259  111. dpp. ,  180; 
Snuchoz v. Pacific A u t o  Sftrges, 2 Pac.  (2d) (Gal.), 845. 

It follons, tllereforc, that  tlie judgment must be affirmed as to the 
Queen City Lincs, Inc., a i d  rer-ersecl as to the other defendants. 

011 nppcal, Queen City Lines, Iiic., 
S o  error. 

On appeal, other defendants, 
Revcrsed. 

GUIiSICY 1'. HOOI),  NORTH CAROLISA ( 'OM~IISSIOSER OF RISICS. EX XEI.. THE 
JII:,Ii('IIASTS R h S K  O F  DURHAM, 3. C., r. JAMES H. COI,I,ISS, JR., 
ASD WIFE, CAROT.ISE FUI , JXR COI,T,ISS. 

(Filed 6 June, 1933.) 

Il~delnnity B a-Under facts of this case, suffering of loss 1Sy party indem- 
nificd held not prewquisite to action by assignee against security. 

'I'll? lnaliers of notes esecuted n deed of trust to secure the endorser 011 

tll? note from ;illy loss resulting from the e~~dorsernent, but the deed of 
trust recited that it was girrn to secure payment of principal nnd interest 
011 the ~ ~ o t r s ,  ant1 prorided that upo~l default in the l)nyiur~nt of any of the 
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-1 j u r y  t r i a l  n a s  n -a i~e t l  a ~ i d  the t r ia l  judge fou~i t l  tlit. fact>.  F r o m  
such fi~~tling.: i t  app tnrs  that  on 9 S l a r c l ~ ,  1930, (Ilytlt~ I). Vickc~.s  and 
nifc. csecl1tc.d a l ~ t l  i lc>l i~cwtl  to the M e r c l ~ : ~ ~ ~ t s  IJailli of I)urlinrii, S. C'., 
tn-o proniisrory iiotcs :~ggrc~gat ing $.i,44S.I4. Both  of tlic,sc ~ ~ o t c ~ s  were 
clldorsc~l by Clautltt T.  Virkers. 'I'lwrcaftcr, 011 d l  M a r r h ,  10:30, thcl 
?aid C'lytle I). Tickcrs  autl n-ifc ni:~tli' alitl t~secutecl a dwtl  of t rust  to  
L. 1'. McLc~itloii, t r u s t c ~ .  T h i s  tleed of t rust  recites that  "n-licrcm, saitl 
parties of the first pa r t  tlesirc to sec.ure ail11 l)ro~-itle fo r  tlir l ~ a y l i ~ t w t  
of snit1 I I C . ~ ( T  :it tllcir n ~ a t u r i t y ,  i~i id  to  :11so pro\-i(lc f o r  tlic prompt pay-  
riie~it of ilitcrc..t t l ~ w e o l ~ ,  :IS i t  i~ ia tn rcs  according to t11c t r ~ i o r  of witl  
~lotcls." Sa id  tlceil of tru,\t  f n r t h r r  1)ro~-ides tha t  "wit1 p:rrtit,s of tl~rr 
first lmrt a re  justly intlebtetl to said p :~r ty  of tlic tllircl par t  i n  thc. sun1 
of $5,44S.14." It was furt1ic.r 1)rovitlecl: "But  if dcf:inlt lw matlc ill 
the 1 l a p l e n t  of a n y  of said notes, or a n y  p a r t  thereof, . . . then 
illit1 ill ally such case all  of raitl notes shall immediately m a t u r e  and 
fal l  tlue ant1 become collectil~lc, anytliilig lwrein or i n  said notes to tlie 
corltr:~ry ~ io t~r i t l i s t s l id i l~g .  Sa id  p a r t y  of the sccoiitl p r t  s l~a l l ,  upon 
1wi11g ro requestctl to  do by saitl l w t y  of tlie tliirtl par t ,  or liolder of 
w i d  notes, scll any or a11 of s:litl la1111 a t  1)uhlic auction, fo r  cash, . . . 
and coliyey tlie lalit1 so sold to the purcliaser i l l  f t ~ . "  111  slit1 deed of 
t rust  C'laude 'L'. T'ickers was xrliic~tl as  p a r t y  of the th i rd  part ,  a l ~ d  i t  
11-2.5 stipulatctl tlicrein t h t  "this tlcetl of t rus t  I~ri i ig  g i \ - m  to se(:urc 
Clauclc T .  Tickers  h -  reasou of his  c~l~tlorst~mcilt  of said 1lotc3s, and  :niy 
rellcw:~l or c'stcwsion of them, or ciirlier of tlicni." C'lautlt, T. \'irlrers 
a.;sig~ictl n~i t l  tlcli~-ercd the  deed of t rust  to tlic 3le;.cll:iilts n a ~ r l ;  in  ~ I I I I -  

s idcra t io~ i  of the promise on the  p r t  of tllc bniilr to wlen.ce liim fro111 
all  l iability 011 : l c~ount  of his  said e~itlorscmciit. C'lautle T. 17ickers 
~ i c ~ - c r  paid a ~ i y t l ~ i n g  on snit1 notes on ac~t~ount  of h i s  el~tlorseiiielit, and  



328 I N  T H E  S U P R E M E  COURT. [a08 

in the payment of the note, and L. P. McLendon, trust.e, upon demand 
of the plaintiff, holder of the notes, duly advertised a r d  sold the prop- 
erty under a power of sale contained in the instrument, and a t  such sale 
Gurncy P. Hood, Commissioner of Banks, beclzme thc  purchaser of a 
portion of the property in controversy at the price of $4,000. There- 
after, on or about 30 Narch.  1935, the Commissioner of Banks offered to 
sell a portion of the property to the defen~lants for thi. sum of $1,500. 
The defendants were willing to pay $1,500 for the property, but refused 
to accept the deed tendered by the plaintiff upon the ground that the 
plaintiff could not convcy a good title by reason of the fact that the deed 
of trust was given to secure the endorsement of Claude T .  Vickers, and 
that : ~ s  Claude T .  Vickers had suffered no loss, the sale by tlie trustee 
was invalid. 

Upon the facts found the trial judge was of the opinion tliat a sale 
of the land by hlclendon, trustee, and the purchase thereof by the plain- 
tiff was in  all respects legal and valid, and tliat the deed tendered by 
plaintiff to the defendants ~vould con\-ey a good and marketable title to 
the land described in sueli deed. 

From tlie foregoing judgment tlie defendants appealed. 

B~*olc lcy  R. G a n t t  for p l a i x t i f .  
F u l l e r ,  l i c a d e  R. F u l l e ~  a n d  E'. C. Ozcca f o r  d e f e n d a ~ ~ t s .  

BROGDEN, J. The defe~idai~ts  rely upon a n  intimation contained in 
the case of U r o t c e r  2). Brc.~fon, 101 Y. C., 419, 8 S. E., 116, as authority 
for tlie position tliat tlie trustee liad no p o ~ v c ~  to make a valid sale of the 
land by reason of the fact that  the endorser liad suffered no loss. Even 
if it  be granted tliat the intimation is sound law, the facts in the case a t  
bar distiiiguisll i t  from the 13uzton case, supra. An examination of the 
provisions and stipulatio~is i n  tlie deed of trust carry thc con\ iction that 
the instrument was intended to secure the entire debt at) 1%-ell as to s a ~ e  
the endorser from loss. Moreover, when the endorser for v a l u a b l ~  con- 
sitlcration assigned and delivered tlie deed of trust to the Mercliants 
Bank, it thereupon held tlie same as security for the debt, and had tlie 
right, in the e w n t  of default, to require a sale of tlie property. The  
sale was properly and regularly made, and thereby invested the plaintiff 
as Commissioner of Banks with a valid title to the propi.ty. Therefore, 
i t  necmsarily follows that  tlie deed tendered by the plaintiff to the de- 
fendants will convey a valid and marketabk title. 

Hence, the judgmcnt is approved. 
A\ffirmed. 
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C. J. INGRAJZ AND WIFE. B E R N I C E  IXGRABI, AND T H E  JIECHAXICS AND 
FARMERS BANK, a CORPORATIOX, V.  T H E  HOME IIORTGAGE COM- 
PANY, hlORTGAGE SERVICE CORPORATION, ASD V. S. RRYAXT. 
SUBSTITUTED TRUSTEE. 

(Filed 26 June, 1936.) 

1. Mortgage H b-Restraining ordcr is properly dissolved upon finding 
that balance was due and unpaid on debt, and that no tender had 
been made. 

Where, upon the hearing of a temporary order restrnining tllc forc- 
closure of a deed of trust upon :~llegaticns of usury, and that the full 
amount of the debt had been paid, and that plaintiff nas  elltitled to re- 
coler a certain sum as the penalty for usury, the trial court fi~itls that 
there is a balance due and unpaid on the debt, and that no tender of any 
amount had been nladc defendant on the past-due balance, judgment that 
the temporary order h c  tlihsolwtl and that the trustee foreclose the 1)rol)- 
erty is supported by the findings of fact, mid an exception to tlie judgment 
callnot be sustained. 

2. Appeal and Error F b- 
Where appellant requests no findings of fact, his exception to tlie fiiltl- 

ings of fact without specific exception to any l~articular finding cannot be 
sustained on appeal. 

CIVIL ACTION, before X o o r e ,  Special J u d g e ,  at  January  Civil Term, 
1935, of DURHAJI. 

The plaintiff alleged that  i n  September, 1927, Mason Xcarney and 
mife, who were the owners of the land in controversg-, borro~ved from 
the defendant Mortgage Company $1,900 and executed and delivered 
a deed of trust securing the same, and that  thereaftrr I h a r n e y  ant1 n i f e  
conveyed the land to the plaintiff, subject to said deed of trust, which 
constituted a first lien upon the property. Plaintiff further alleged 
that  approximately $1,558.69 has been paid on the indebteclness, and 
that  no default liad occurred. Plaintiff further alleged that there Tvas 
usury in the transaction, and that they are entitled to recover $190.00 
penalty therefor. I t  was further alleged that  the trustee has adver- 
tised the property for sale by virtue of the power in said deed of trust 
contained, and thereupon the plaintiff prayed an  injunction restraining 
said sale, pending the litigation. 

The  defendants filed answers denying the allegations of the complaint 
with respect to usury, and that  the indebtedness lvas not in default. 

The cause was submitted to the tr ial  judge, who found the following 
facts: 

"That on or about 15 September, 192'7, one Mason Kearney and mife, 
. . . negotiated a loan through the Honle Mortgage Company in the 
amount of $1,900, . . . and executed and delirered a deed of trust 
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nliich was recorded in the office of the register of c1et.d~ for Durham 
County. . . . I t  is further found that  the plaintiT C. J. Ingram 
purcliased the land described in tlie aforementioned deed of trust, alld 
that the legal title to said property is now in him, subject to said deed 
of t rus t ;  that there has been paid on said indebtedness of $1,000 ap- 
proxilnntclg- $l7>5S.6D, and tha t  the balance of said deht, with interest 
thereon, is past due and unpaid, and that  neitlier Mason Iiearney and 
his n ife, nor tlic plaintiff, nor any of thcm, hare  ofj'ered to pay or 
tendered to tlie defclidant any amount nhatsoerer in sa isfaction of the 
ba1nuc.e due a d  on-ilig on said note and dwd of trust. . . . Now, 
tlicreforc, it  is coilsidered, ordered, and adjudgcd and decreed that  the 
said ~cs t r a in ing  order lieretofore sigued . . . be and the same is 
licrehy d i s s o l d ,  a i d  that  T'. S. Bryant, substituted trustee, is hereby 
nutliorized, directed, and cmpon.ered to a d ~ c r t i s e  said property alid sell 
tlie sanie," etc. 

The appeal entry is as follo~vs : "To the signilig of tlie foregoing order 
tlic plainti8 objccts and excepts, and gires notice in olleil court of the 
appeal to tlie Supreme Court of S o r t h  Carolina." 

Two esceptions appear in the record: 
Firat, "plaiiitiffs object and except to the rendition of judgment dis- 

solvii~g teniporary restraining order and the sigiiing of said judgment by 
his Ho11or." 

Second, "to tlie finding and signing of the order of the finding of 
facts." 

C. J .  C a f e s  for plaintifs. 
E'ulio-, Readc cC. Fuller  f o ~  defendants.  

BROGDEK, J. The first exception is to the judgment itself. This 
judgment is regular upon its face, and the facts found by the trial judge 
are sufficient to support tile decree. Consequently, tlie first exception 
must fail. TT'arwn c. Botfling Co., 207 N. C., 313; Xorelaizd I?. Il'am- 
boldt,  ante, 35 .  

The second exception is  "to the finding and signing of tlie order of 
the findii~gs of facts." I t  is to be observed that  the plaintiff requested 
110 finding of facts, and there is no specific exception to ally particular 
finding of fact. Obriously, some of the findings of fact are necessary 
:nid bcyond question. The  Court is not endo~rcd with the gift of 
prophecy, and, therefore, is unable to determine IT hich particular finding 
of fact is objectionable to tlic plaintiff. 

EIellce, tlie second exceptioli must likewise fail.  
-\ffimied. 
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1. Food A a- 
The manufnctllrcr of food or drink is requircd to exercise due care i l ~  

the prcprnt ion of tllcst~ con~motlitirs. ant1 m:ay hc Iield liable 1)y the ulti- 
mate consumer for injury resultill: frttni breach of this duty upon n 
proper showing. 

2. Same-Rcbs ipsa loquitur clam not apply to finfling of noxious substance 
i n  dr ink F r  consumer, but direct proof of negligence is not necessary. 

I11 estahlishin: negligcncc on the part of a nl:~nufacturcr in the 1)rel)a- 
ration of ;r 1)ottlecl drink, the ultimate consumer, injurctl by a foreign, 
drleterious snl~stance in the I~ottle, mag not rely upon the tloctrine of 
?T.S i p . w  loq~litur,  but direct proof of ne~lipencc is not necessarg, since 
negligence rnny be cstnblishcd by other re1cv:mt facts and circumstances 
from which it  may be inferred, and similar instances are competelit as  
tending to s l~o \ r  :I prohnble like occurrence at  the time of pl:lintiff's 
injury, when nccoml~anied by  roof of sul)stantinlly sin~ilar circumstances 
and reasonable proximitr of time. 

3. Snnic-Evictence of negligence on part of bottler held sufficient to orer- 
rule nonsuit in action by ultimate consumer. 

Evidence that 111:lintiff  as injured hg tlrinlii~l: coca-cnl:~ from :I bottle 
n-liicli lind paint or rarnisli inside on its bottom and side, nnd that shortly 
after the injury in suit another lincl clist~overrtl n subst:rnc,e rc.st~~nbliiig 
white paint on the inside of nnotlier Imttle prc1)ai~ecl by the defcntlnnt, 
i s  71cld suflicicnt to be submitted to the jury u n  tlic issue of defeildnllt's 
actioliable uegligencc. 

AIJPE\L f r o m  ,Illey, J . ,  a t  September Term, 1934, of D a r r ~ s o s .  
,Iffirmetl. 

T h i s  is a n  action by the  ul t imate consunler to  reco7er of the bottlcr 
damages f r o m  drinking bottled beverage containing deleterious sub- 
stniicc. 

T h e  issues submitted a n d  the  ansn ers inadc tllcrcto n ere as follon s : 
"I. T a b  thc plaintif? injured L -  the i i eg l igc~~cc  of t h e  defcntlant, as 

allcgctl i n  thc  coniplailit ? -1nswer : (Peq.' 
"2. TTliat clamageq, if any,  is tlie plailitiff rlititled to r e c o ~ e r ?  Ail- 

sn r r  : '$200 00.' " 
F r o m  judgment based upon the T crdict tlic defendant appealed to the 

Supreme ('ourt, nqsigning errors. 

D. L. PirXard a n d  P. 5'. Cri t thrr  for plaint i f f ,  appeiler.  
Don .I. IYalscr for de fendan t ,  appel lant .  

SCHE~-cr:, J. T h c  e x c e p t i ~ e  assignments of error  urged upon appeal  
assail the action of the court i n  refusing to g ran t  the  defendant's motion 
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of judgment as of nonsuit made upon the plaintiff's resting her evidence 
and renewed at  the close of all the evidence. C. S., 567. 

There was evidence tending to show that  on 30 September, 1933, the 
plaintiff bought from Deaton's Store coca-cola which had been bottled 
and sold for the retail trade by the defendant, the Thomasville Coca- 
Cola Bottling Company; that  upon drinking a small portion thereof the 
plaintiff became nauseated and sick; and that  upon examination i t  was 
found that the bottle containing the coca-cola bought and drank by the 
plaintiff had in i t  a foreign substance that had not mixed with the coca- 
cola, and that  looked and smelled like paint or varnish, and that  this 
substance was thick upon the bottom of the bottle, and on one side of 
the bottle inside there was a lump about the size of the end of the thumb. 

The decisions of this Court are  to the effect that one who prepares 
i n  bottles or packages foods, medicines, drugs, or beverages, and puts 
them on the market, is charged with the duty of exercising due care in 
the preparation of these commodities, and under certain circumstances 
may ba liable in  damages to the ultimate consumer. Corum v. Tobacco 
Co., 205 N .  C., 213, and cases there cited. 

The decisions of this Court are  also to the effect that  while in estab- 
lishing actionable negligence on the par t  of the  manufacturer, bottler, 
or packer, the plaintiff is not entitled to call to his aid the doctrine of 
res ipsa loquitur, he is nevertheless not required to produce direct proof 
thereof, but may introduce evidence of other relevant facts from which 
actionable negligence on the part  of the defendant may be inferred. 
Similar instances are allowed to be shown as evidence of a probable like 
occurrence at  the time of the plaintiff's injury, when accompanied by 
proof of substantially similar circumstances and reasonable proximity 
in  time. Broadway v. Grimes, 204 N.  C., 623; Enloe $1. Bottling Co., 
ante, 305, and cases there cited. 

One R. C. Liverman testified as follows: "I have never seen any 
coca-cola manufactured by the Thomasville Coca-Cola Bottling Company 
shortly before or after this occasion with matches in  it, but did see 
some looked like white paint splashed in the inside. I t  was white, 
white splotches. I t  was inside the bottle." The sole question involved 
i n  the instant case is whether this testimony of Lirernlan, when read 
i n  connection with the evidence tending to show other pertinent facts, 
was sufficient to carry the case to the jury on the issue of the defendant's 
actionable negligence. Since in  our opinion this testimony, when con- 
sidered in connection with other testimony, furnishes more than a scin- 
tilla of evidence tending to establish the plaintiff's contentions, and since 
all of the evidence must be interpreted most favorably for the plaintiff, 
we are constrained to hold that  the case was properly submitted to the 
jury. Gates v. Max, 125 N. C., 139; Lamb v. Perry, 169 N .  C., 436; 
Corum v. Tobacco CO., supra. 

Affirmed. 
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STATE v. CHARLIE DUSN. 

(Filed 26 June, 1938.) 

1. Obstructing Justice B c-Eviclmcc! held sufficient for jury on issue of 
defendant's suppression of evidence of son's guilt of manslaughter. 

Evidence that defrndant's son, driving defendant's car a t  night, pre- 
sumably n i th  defentlant's conwnt, drove lecklessly and unlanfully, and 
struck and killed a pedestrian on the highway, that  the occupants of the 
car fled the scene of the accident, that dcfcndant \ \as  informed of the 
accident and immediately drove the car n i th  its occupants in a round- 
about may from the place where he n as visiting to his home in another 
tonn,  and that before daylight lie \\as driving his car from his home to 
a city some hundred rnlles distant to hare the car repaired. and all tell- 
tale marlis removed therefrom, i s  lwld sufficient to be submitted to the 
jury on the issue of defendant's guilt of aiding and abetting his son in 
avoiding arrest and in undertaliing to conccal the crime, although de- 
fendaiit testified that he did not Bnow that a man had been struck or 
killcd, and that lie v a s  taking the car to the city for repairs because he  
understood there mere expert mechanics there, since more than one infer- 
ence can be d r a n n  flom tlie elidenee. 

2. Criminal Law D, + 
A motion to quash the indictment upon the trial in the Superior Court 

for that the crime charged n.as a misdemeanor, and that the recorder's 
court 11ad exclusive jurisdiction, is properly refused where the record 
does not show that there was a recorder's court for the county, or that 
such court had exclusive jurisdiction of niisdemeanors. 

3. C~~uninal Law C d: Homicide il c-Involuntary n~anslaughter is a 
felony and not a misdemeanor. 

The amendment to N. C. Code, 4201, by ch. 249, Public Laws of 1933, 
which added a proviso that in cases of involuntary manslilugliter the 
clcfentlant shall be lmnisliable by fine or imprisonment, or both, in the 
discretion of tlie court. does not constitute involuntary manslaughter a 
misdemeanor instead of a felony, the effect of the proliso being to miti- 
gate punishment in cases of inroluntary manslaughter, and not to set up 
involuntary manslaughter as a cegarate offense. 

CRIXINAL ACTION, before Clement, J., a t  October Term, 1931, of 
RICHMOND. 

Clarence Dunn,  a son of the  defendant, while using the  defendant 's 
car,  s t ruck a n d  killed a person, and  thereafter  the defendant was in- 
dicted a s  a n  accessory a f te r  the  fact  f o ~ -  "aiding, assisting, procuring, 
arid counseling t h e  said Clarence D u n n  to flee f r o m  the scene of said 
felony, and  did aid, assist, counsel, and  abet the  said Clarence D u n n  i n  
evading arrest a n d  apprehension upon said charge of said felony, with 
t h e  intent  thereby t o  obstruct, hinder, and  deIay the  administration of 
justice," etc. T h e  evidence tended to show t h a t  on t h e  night  of 30 
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November, 1933, Clarence Dunn, while driving his father's car, unlam- 
fully and recklessly struck and killed J. T .  Smith on a public highway. 
The dtlfendant was not in the car at  the time of the killing, but immedi- 
ately thereafter Clarence Dunn returned to the house vliere the other 
menlbers of his family were visitiiig and informed his father that "he 
had struck some man." I11 addition, he pointed out tc his father the 
damage done to the car. The father then got into the car and drove 
back home about two o'clock in the morning. About daylight on the 
same rnorniug the father took the car to Durham to have i t  repaired. 
The father conteilded that he did not know that any person had been 
killed by his son, and that he took the car to Durham to be repaired 
because he llad informatioil that  there were expert mccha~iics at  that 
point. 

The charge of the court is iiot in the record, and lielice i t  is assumed 
that correct iilstructioils were given upon all phases of the case. There 
was a verdict of guilty, and from judgment senteacil~g t i e  deferidant to 
work 011 the roads for a term of six months, he appealed. 

Attorney-General Seawell and Assistant Attorney-Ge?~eral A i k e n  for  
the S f a t e .  

Fred W .  B y n u m  f o ~  Charlie Dunn. 

BROGDEK, J. The questions of law presented are :  
1. T a s  there any conlpete~it evidence that the defendant aided and 

abetted his son in  avoiding arrest, or that he undertooli to conceal the 
crime ? 

2. I s  the crime of involuntary manslaughter, as colltaii~ecl in  tlie 
proviso to C. S., 4201, of the 1933 supplement to the North Carolina 
Code of 1031, a misdemeanor or a felony? 

Upon the first proposition there was evidence tending to show that the 
son, using the father's car in  the nighttime, presumably with the 
father's consent, recklessly and unlawfully ran over and killed the 
deceased on a public highway. The occupants of tlic car made no 
attempt to render aid, but fled from the scene. Immediately they re- 
turned to the place ~vhere the father mas visiting and informed him 
that a mail had been hit in tlie road. The father got into the car with 
his soil and liis companions and drove to his home at  Raeford. There 
is e~idence  tendilig to support the inference that he drove to his home 
in  a round-about way. Before daylight the father is on his n a y  to 
Durham, a point about one hundrcd miles distant from where he lived, 
to h a w  his car repaired and to remove therefrom the tell-tale dents and 
damage thereto. 
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Obviously a jury would h a r e  hecn warranted in finding, if they 
believed the fa t l~er ' s  adn~iqsion to tlie sheriff, that  he did not knon. a 
illan hat1 been killed or seriously injured;  but, upon the other limitl, 
morn t l ~ a n  one infcrel~cs could haye been drawn from the evi i le~ic~,  ant1 
the jury n-as narranted ill draning the inference that the father n a s  
sceking to c o ~  cr up  the crime by rcrnoving the F.\ idence of thc c o l l i s i o ~  
Therefore, the tr ial  judge properly submitted the quchtion to the jury. 

The second question of law inr olvei ills amendiricnt to C. S., 4201. 
of the Code of 1931. Said section, before tlie enactmeut of c l ~ a p t c ~  249 
of tlie L a u s  of 3 933, reacl as follon s : "If any person shall co ln~~ i i t  
tho crime of manslaughter lie shall he l)umisliecl by imprisonnlent ill t l ~ c  
county jail or State Prison for not less tllaii four rnonths nor more than 
twenty jears.') Tl~ereafter ,  on 10 AIpril, 1933, t l ~ c  General , \ ~ ~ 1 1 1 j l y  
enacted chapter 249, Public Lan s of 1933, in the follo\ting n orcl, : 
"Section 1. That section 4201 of Co~~solidatetl Statutes be and the same 
is  hereby amended by adding a sentence to said section a$ follons: 
'P roc id fd ,  h o w c ~ e r ,  that  in raws of i~~vo lun tn ry  n ia~~slaughter ,  punish- 
ment shall be in  the discrction of the court, and the dcfelrdant may be 
fined or in~prisoned. or both.' " Tlie clefenclant coi~tends that  the proviso 
added by the Legislature n as deiigned to makc in\  olmltary mansl:rugl~- 
ter a mistlenieanor instead of a felony, and that, therefore, the r t w d e r ' s  
court of Riclimond County liatl j u r i d i c t i o ~ ~ ,  and 1lclic.e no in(1ictment 
could lie 111 tlic Superior Court. This  co~~tent ion ,  llonexer, cannot bc 
maintained for trvo reasons: First, it  docs not nppsar from the record 
that  there is any recorder's court in Richmond County, or that iurli 
court had esclusire jurisdiction of mistlen~canors. Second, tlie prouiao 
did not purport to  create a nbw crime, to \\it ,  that  of inroluntary m m -  
slaughter. Chapter 249 states in plain English that it is deiig~rstl as :in 
amendment to C. S., 4101. Diseussilig the functio~i of a proviso in 
Rupply C'u. 2%. Eastern S fa r  I Iomc ,  163 N. C., 313, 79 S. E., 964, tllc 
Court dcclared: "It has long hecn licltl that  if a proviso in a statute 
be directly contrary to the pn r l i tw  of the statute, the proTiso is good 
and not the p u r ~ i e ~ v ,  because the proviso speaks the later intention of 
the Legislature." I t  is not illought that by enacting the p ro~ ibo  the 
Legislature intended to repeal tlie riianslauglltcr statute and to set up 
i n  its stead inr oluntary nlanslaugliter as a niisden~canor. I n t l r d ,  the 
Court is  of the opinion, and so llolds, that  the proviso n a s  intended and 
designed to mitignte the punis l ime~~t  in cases of involuntary man- 
slaughter, and to commit such puniqliment to tlie sound discretion of 
the tr ial  judge. 

No error. 
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HOVSEP PUSHMAN v. E. P. DAMERON, ADMINISTRATOR OF BARRUR H. 
SERUNIAN, DECEASED. 

(Filed 26 June, 1935. ) 

Venue 0 a- rial court has discretionary power to  grant  motion for 
change of venue in action instituted against personal ]representative. 

While an action against an executor o r  administrator inust be instituted 
in the county in which defendant gave bond, C. S., 465 the statute does 
not preclude the court from changing the renue to another county, in his 
discretion, for the convenience of witnesses and the pron~otion of the ends 
of justice, upon motion properly made under C. S., 4'70 ( 2 ) ,  and since 
plaintiff is bound to institute the action in the county in which defendant 
gave bond, his act in so doing cannot be imputed to h i n  ns a voluntary 
choice of venue, so as to prevent the lodging of a motion under C. S., 
470 ( 2 ) .  

CIVIL ACTIOK, before ~IZcElroy, J., a t  February Term, 1936, of G ~ L -  
FORD. 

The  plaintiff instituted this action against the deferidant to recover 
damages for personal injuries resulting from the reckless driving of an 
automobile by defendant's intestate. The action was instituted in 
Guilford County. The accident occurred near Fletcher, in Henderson 
County, and defendant's intestate was killed. After the action had 
been ijled and the cause a t  issue. the  lai in tiff made a motion "to trans- 
fer and remove the abore-entitled cause from the Superior Court of 
Guilford County to the Superior Court of Buncombe Clounty for trial, 
for t h a t :  '(1) Convenience of witnesses will thereby be greatly pro- 
moted, and ( 2 )  the ends of justice will thereby best be ferved.' " After 
hearing affidavits and argument of counsel, the tr ial  judge found "as a 
fact that  the convenience of witnesses and the ends of iustice xould be 
promoted by a removal of this cause to Buncombe County for trial." 

Noiwithstanding, his Honor was of the opinion that  "under the pro- 
vision of the statute of the State of North Carolina i t  is  mandatory that  
this cause be retained for trial in Guilford County, and that, therefore, 
the court is  without power to  grant  the  plaintiff,'^ motion for re- 
moval," etc. 

F rom judgment retaining the cause in Guilford Cou:?ty the plaintiff 
appealed. 

Adam3 & Adams for plaintiff. 
Smith, TVharton & Hudginis for defenhnt. 

BROGDEN, J. When an  action has been instituted against a personal 
representative of decedent, i n  the proper county, to  recover damages for 
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personal injuries due to the negligence of such decedent, has the tr ial  
judge, upon proper motion made in  apt  time, the power to remove the 
cause for tr ial  to another county? 

I t  does not appear from the record that  the administrator of deceased 
ever gave bond in  Guilford County, where the action was begun. Bu t  
this seems to be admitted in  the briefs, and the question of law involved 
d l  be discussed upon the assumption that  the defendant duly qualified 
and gave bond in  Guilford County. 

The  solution of the legal proposition depends upon the construction 
to be given C. S., 465. This  statute provides that  all actions "against 
executors and administrators i n  their official capacity must be instituted 
in  the county where the bonds were given," etc. C. S., 470, provides 
that  "the court may change the place of tr ial  in the following cases: 
'Subsection 2. When the con7-enience of witnesses and the ends of jus- 
tice would be promoted by the change.' " Obviously, the excerpt from 
C. S., 470, ~vould warrant the court in changing the place of trial for 
either party, if it  should be found that  the convenience of witnesses and 
the ends of justice will be promoted by such change. The defendant, 
however, insists that the wording of C. S., 465, requiring that actionr 
against administrators "must be instituted in the county," etc., is manda- 
tory. Consequently, a judge would have no power to change the place 
of tr ial  for any purpose. Furthermore, it  is contended that  a contrary 
holding would make it possible that  a n  administrator or executor could 
be harried about the State from one county to another for purposes of 
trial. 

This Court is not disposed to adopt that  view of the law. I t  xvas held 
in  Lalhanz 2%. L a f h a m ,  178 n'. C., 12, 100 S. E., 131, that  the words of 
C. S., 465, "must be instituted in the county" did not necessarily mean 
that the cause should be actually tried in such county. TTh i l~~  such 
distinction may not hare  been absolutely pertinent to the decision of 
the L a f h a m  case, supra, nevertheless such distinction appears to be sound. 

The plaintiff was compelled to institute his action in  the Superior 
Court of Guilford County by reason of the inandate of the statute, and 
his act i n  so doing could not therefore be imputed to him as  a voluntary 
choice of venue so as to prevent h im from lodging a motion for removal. 

The  Court is of the opinion, and so holds that  the trial jurlge in the 
exercise of a sound discretion, had the power, upon finding the n~cessary  
facts, to remove the cause to another county for trial. 

Reversed. 
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ESSIE MAY HUDSON v. J. S. HUDSON. 

(Filed 26 June, 1033. ) 

Wills E b-Devisee held not to have acquired indefeasiblt: fee under the 
devise and facts of this case. 

Plaintiff's f'ather devised the land in question to plail~tiff "to be hers 
nntl to hcr heirs, if any ,  and if no heirs, to he equally tliridetl with my 
otliw children." At the time plaintiff esecuted deed to defendant, wl~ich 
was refused by him, plaintiff was married, hut had been abandonrd by 
her husband, and hat1 no chiltlren. Held:  Plaintiff's deed did not conrey 
the intlefeasible fee to the land free and clear of the claims of all persons, 
n l~o t l~c r  the limitntion over 11e regarded as a limitation over on failure 
of issue, C. S., 1737, or as not coming within the rule in IC'hrlley's cnsc. 

APPEAL by plaintiff from Pless, J., at February  tern^, 1935, of 
ROCI<IXGHA~I. 

Civil action for specific performance, heard upon a n  agreed statement 
of facts. 

Plaintiff, being under contract to conrey a certain tract of land to  
defendant duly executed and tendered deed therefore and demanded 
payment of the purchase price as agreed, which the defendant declined 
to  accept and refused to make payment of the purchase price, claimiiig 
that  tlie title offered was defective. 

I t  mas agreed if the plaintiff is the owner in fee of the land described 
in  tlic complaint, and capable of conveying title thereto, free and clear 
of the claims of all persons, juclgmerlt should be entered decreeing 
specific performance. 

The court, beilig of opinion that  tlie plaintiff only held a defeasible 
fee to the land in question, gare  judgment for the defendant, from nllich 
the plaintiff appeals, assigning error. 

D. I". Xayberry for plaintiff. 
IIzlnfer X. Penn for defendant. 

STACY, C. J. Plaintiff acquired title to the locus in quo under tlie 
will of her father. The testator first devised all of his property to his 
wife for her life and after her death "to my  daughter, Essie May 
Hudson ( the  plaintiff), . . . to be hers and to her liclirs, if any, and 
if no heirs to be equally divided with my other childreii." 

The case states that  the testator's widow, the life tenant, died 7 Sep- 
tember, 1927; that  the plaintiff was in  the undisputed possession of the 
land described in tlie complaint at the time of the execution of the 
contract sought to be specifically enforced (17 October, 1934) ;  that 
plaintiff was married in April, 1929, abandoned by hel. husband soon 
thereafter, since which time he has  lived apart  from her ;  that "on 
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account of said abandonment, the  wri t ten co~isent  of hcr  h u s l ~ a n d ,  a. 
above described, i s  not necessary to the  validity of same" (deed) ,  u ~ l d e r  
C. S., 2330, a n d  t h a t  a t  t h e  t i m ~  of the execution of tlic contract of 
sale plaintiff h a d  n o  ch i ld rm.  

TVc agree x i t h  the  t r i a l  court tlint the  deed t e ~ d e r e d  by 1)lallitiff was 
not sufficient to  con\ ey a n  indefeasible fee to the land, described tllerein, 
f ree  and  clear of the clainls of all  person., n h e t h e r  the  ulterior liniita- 
tion i n  plai~t i f-f ' s  fa ther 's  ni l1  he regarded a s  a l imitat ion over on fai l -  
u r e  of is,ue, C. S., 1737, or as  coming under t h e  principle a~~noul lce t l  ill 
P u t k c f f  c. X o ? g a i z ,  155 x. C., 344, 74 S. E., 13 ;  1lTn7Xer T .  B ~ l f ~ o ,  157 
S. C., 53.5, 122 S. E., 301; E ~ O I C ' R  I ? .  J f i t c h e i l ,  207 N .  C., 131, 176  S. E.. 
235; A I l ~ . ~ ~ c ~ n g ~ l l  c. Abc l l ,  192 N. C., 240, 1 3 1  S. E., 641;  TT'~1lis 1 , .  [ l ' r ~ t s f  
Co., I S 3  K. C'., 267, 111 S. E., 163. IIcnce, the  tit le offcrecl was p r o p  
e r ly  rejected. 

,lffirmed. 

(Filed 'ti June, l !XS.)  

Remoral of Causes C &_\lotion for rrmoval should hare been allo\\rd ia 
this case upon pt'tition sllo\ving fraudulent joinder of residvnt de- 
fendants. 

Upon the fncts alleged in the petition in  this cnse, plniiitiff's motion for 
removal to tlie Federal Court sliould have been allowed for tlint the facts 
allrgcd in the con1l)laiiit are not sufficic~it to stxte n cause of nctiol~ 
against tlic resident defendants, or either of them, nnd it  alipearing t l ~ t  
the, jointler of the resitlent ctrf'entlants was  frandnlelit in tlint it \\-:is n1:ttlc 

solely to prcvcnt a. removal. 

I l r r l ;a~ by tlle dcfe i~dant  Shel l  Eas te rn  Petroleum Products  Corn- 
p a y ,  Inc. ,  f r o m  AsinX, J., a t  J a n u a r y  Term, 1935, of IRLL)FILI.. Re- 
versed. 

T h i s  action n a s  licartl hy the judge of tlie Superior  Court  of Iretlcll 
County 011 the a p p  a1 of the c l e f e d n n t  Shell Eas te rn  I'ctrolcum Prod-  
ucots L'onilxnly, h c . ,  a uonresidel~t  corporation, f r o m  a n  oriler of the 
clerli of said court deliying the petition of aaid defcnclant fo r  i ts  removal 
f r o m  'aid court to  the Distr ic t  Cour t  of tlie Uuitecl Stntcs f o r  tllc TITwt- 
e r n  Distr ic t  of N o r t h  Carol ina fo r  trial.  

T h e  order of the clerli was affirmed, and the defenda~l t  appe:iled to 
tlle Suprenie  Cour t  of X o r t h  Carolina. 

Burcn  Jwrney for  plaintiff.  
Xco f t  cE Col l ier  and J o h n  Jf. R o b i n s o n  for defendant. 
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CONNOR, J. There is error i n  the order of the judge of the Superior 
Court of Iredell County in  affirming the order of the clerk of said court 
denying the petition of the nonresident defendant i n  this action for i ts  
removal from the Superior Court of Iredell County to the District Court 
of the United States for the Western District of North Carolina. 

On the facts alleged i n  its petition, the nonresident defendant i s  en- 
titled to the removal of this action in  accordance with its petition, for 
the reason that  the facts alleged in the complaint are not sufficient to 
constitute a cause of action against the resident defendants, or either of 
them. B r o w n  v. R. R., 204 N. C., 25, 167 8. E., 479; S m i t h  v. Im. Co., 
204 N. C., 770, 169 S. E., 698; C u l p  v. lm. Co., 202 N.  C., 87, 161 
S. E., 717. 

I n  Cox v. Lumber  Co., 193 N .  C., 28, 136 S. E., 254, i t  is  said:  "The 
right of removal by a nonresident defendant with whom the plaintiff has 
joined a resident defendant cannot be defeated, if such joinder is fraudu- 
lent, in that  the resident defendant has no real connection with the con- 
troversy, but was joined as a defendant with the purpose of preventing 
a removal from the State to the Federal Court. I f  in such case a resi- 
dent defendant is joined, the joinder, although fa i r  upon its face, may 
be shown to be only a sham or fraudulent device to prevent a removal; 
but the showing must be made by a statement in the petition for removal 
of facts rightly leading to the conclusion apart  from the pleader's deduc- 
tions. S w a i n  v. Cooperage Co., 189 N. C., 528, 127 S. E., 538." 

The  order i n  this action is  
Reversed. 

STATE v. DOWNING VERNOK, ALIAS SCRAP VEllNON, AXD 

ROBERT WATKIXS. 

(Filed 26 June, 1935.) 
Criminal Law B b- 

Evidence in support of defendants' pleas of insanity or mental irre- 
sponsibility, superinduced by drunkenness at the time, Iteld properly sub- 
mitted to the jury, and found adversely to defendants' contentions. 

Homicide B a- 
Voluntary drunkenness and insanity, as negativing r~remeditation and 

deliberation, he ld  properly submitted to the jury in this prosecution for 
murder in the first degree. 

Criminal Law I c- 
Motion for mistrial for that defendants' expert witness became enraged 

at the solicitor and "started as if to assault him as  ht? left the witness 
chair," and was conducted from the courtroom by officers, held addressed 
to the sound discretion of the trial court. 
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4. Criminal Law B c-Testimony of nonexpert that  defendants were "of 
extremely low mentality" held competent in support of expert testi- 
mony. 

Where defendants introduce expert testimony in support of their pleas 
of mental irresponsibility, the exclusion of testimony of the sheriff that 
from his conversations with defendants he judged them to be "of extreme 
low mentality" is erroneous, the testimony being competent in support of 
the expert testimony on the question of mental capacity and felonious 
intent involved in the case, and its exclusion being prejudicial in view 
of the fact that defendants did not testify in their own behalf. 

5. Criminal Law L e- 
Where defendants are awarded a new trial for error in the exclusion 

of testimony, other exceptions relating to matters not likely to arise on 
another hearing need not be considered on agpeal. 

BPPEAL by defendants from Pless, J., a t  J anua ry  Term, 1935, of 
ROCKIKGHAM. 

Criminal prosecution, tried upon indictment charging the defendants 
Robert Watkins and Downing Vernon, alias Scrap Vernon, with the 
murder of one C. B. Fulp. 

Verdict: Guilty of murder i n  the first degree. 
Judgment : Death by electrocution. 
The  defendants appeal, assigning errors. 

Attorney-General Seawell and Assistant Attorney-General &ken for 
the State. 

Brown c6 Trotter and Floyd Osborne for defendants. 

STACY, C. J. I t  is  disclosed by the confessions of the defendants that 
on 2 1  Kovember, 1934, they assaulted and killed C. B. Fu lp  under cir- 
cumstances which the jury found to be murder in the first degree. The 
c o r p s  delicti, with all of its attendant atrociousness, is admitted. The 
deceased was a farmer living in Rockingham County. The  defendants 
are Kegro boys of the same neighborhood a h o  had ~vorked for X r .  Fulp  
from time to time. They knew the deceased had sold some tobaccvo the 
day before, and that  he had been drinking. So, upon meeting him on 
the highvay, they first engaged him in friendly conversation, danced for 
him, shared his liquor, then started on their way only to turn around ill 
a short while and overtake him, to cut his throat, aud to rob him. The  
defenses interposed by the prisoners amount to pleas of insanity, or 
mental irresponsibility, superinduced by intoxication or drunkenness a t  
the time. X. v. Keaton, 206 N .  C., 682, 175 S. E., 296; S. v. ll'alker, 
193 N .  C., 489, 137 S. E., 429. The! evidence tending to support these 
pleas was properly submitted to the jury, and was rejected or found to 
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be unsatisfactory. S. v. Campbell, 184 N. C., 765, 114 S. E., 927; S. v. 
T e r r y ,  173 N. C., 761, 92 S .  E., 154. 

Dr.  William Wilson, of Cascade, Va.  (witness for the defendants), 
testified that  in his opinion the defendants were mentally deficient and 
incapable of distinguishing right from wrong. This was qualified on 
cross-examination: "I said they were mentally deficient, that  is all I 
am willing to say about it.  . . . I don't know whether they could 
distinguish right from wrong or not." This witness n a s  called in to 
csamii~o tlie defendants. H e  had never s e w  them prior to that day. 
The examination lasted about fifteen minutes. Dr .  C. H. Wharton, 
who was also present at the examination, testified that  in his opinion 
both defendants had sufficient mental eaparity to know the difference 
bot~vee~i right and wrong. Dr .  Wilson became enraged at the solicitor, 
n hilc upon the stand, "started as if to  assault him as he left the wit- 
ness chair," and was coiiducted from the courtroom by o'ficers. Where- 
upon, the defendants lodged a motion for a mistrial "because of Dr .  
Wilson's conduct." Overruled; exception. This was a matter resting 
in the sound discretion of the tr ial  court. 8. 2.. Stafclrd, 203 S. C., 
601, 166 S .  E., 734. 

The sheriff was asked, on cross-examination, if he had not gathered 
the impression from obserration arid conversations had TT it11 the defend- 
ants that  "they Tvere very illiterat? and "of' extremely low mentality." 
H e  would ha re  aimvered both questioiis in the affirmatire if permitted 
to do so. The  first question may ha re  been properly cicluded (8. v. 
Spimy, 132 N. C., 989, 43 S .  E. ,  475)) but tlie second was competent 
(S. 2%. Turner, 143 C., 641, 57 S. E., 158) as tending to support the 
opinion of the doctor that  the defendants were mentally irresponsiblo 
(8 .  c. Renton, 205 N. C., 60'7, 172 S. E., 179), and as bearing upon 
the q u ~ s t i o n  of felonious intent. S. v. Ross,  193 K. C., 23, 136 S.  E., 
193. I t  is  true this evidence, standing alone, would not be sufficient 
to make out the defenses interposed by the defendants, nevertheless, it  
was a competent link in the chain of evidenve. S. z'. Allen,  186 N. C., 
302, 119 S. E., 504. 

The defendants did not go upon the witness stand. This was their 
right. C. S., 1799; 8. c. Tucker, 190 N. C., 708, 130 S E., 720. The 
testimoiiy of the sheriff, therefore, that  they Jvere "of extremely low 
n~entality," was all the more important to the defendants, and its ex- 
clusion constitutes reversible error. S. v. Ross, supra. 

The remainiig exceptions worthy of consideration, tspeciallg those 
relatiug to the charge, are not likely to arise on another hearing, hence 
further consideration and rulings are pretermitted. 

Ncm trial. 
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CONNIE JARRETT v. WINSTON MUTUAL LIFE INSURAXCE COMPANY. 

(Filed 26 June, 1935.) 

Appeal and Error J -Order granting new trial for newly discovered evi- 
dence in exercise of discretionary power is not reviewable. 

A motion for a new trial for newly discovered evidence, made in the 
Superior Court on appeal from judgment of the county court, is addressed 
to the discretion of the court, and an appeal from the court's order allon-- 
ing the motion and remanding the cause to the county conrt for a new 
trial mill be dismissed. 

APPEAL by plaintiff from Pless,  J., at  February Term, 1935, of 
FORSYTH. 

Civil action to recover on policy of life insurance, instituted in  the 
Forsyth County Court, where verdict and judgment for $285.00 were 
rendered in  favor of the plaintiff, from which the defendant appealed 
to the Superior Court of Forsyth County, assignii~g errors. 

Defendant also lodged motion in  the Superior Court for new trial on 
ground of newly discovered evidence. This motion was allowed, and 
the cause mas remanded to the Forsyth County Court for new trial. 
From this ruling the plaintiff appeals, assigning errors. 

S l a w t e r  & Wall for p l a i n t i f .  
Ingle & Rucker for defen.dan,t. 

STACY, C. J. The  Forsyth County Court mas established in 1915, as 
an inferior court for the tr ial  of civil cases only, with the right of 
appeal by "either the plaintiff or the defendant" to the Superior Court 
of Forsyth County "for errors assigned in matters of law in tlie same 
manner and under the same requirements as are now provided by law 
for appeals from the Superior Court to the Supreme Court." Chapter 
520, Public-Local Laws 1915; Chappel v. Eber t ,  198 N. C., 57.5, 152 
S .  E., 692. Subsequcnt legislation affecting the court is not prcwntly 
pertinent. C'hemical Co. ?;. T u r n e r ,  190 S. C., 471, 130 S. E., 154. 

The  appellate jurisdiction of the Superior Court is  not questioned; 
its authority in the exercise of such jurisdiction to grant new trials on 
the ground of nen-1y discovered eridence is not mooted; nor is the suffi- 
ciency of the evidence to invoke a discretionary ruling challeliged on 
the present record. Crane v. C'arszcell, 204 N .  C., 571, 169 S .  E., 160. 
These are all conceded or taken for granted. S. v. E d w a r d s ,  205 K. C., 
661, 172 S. E., 399; S .  21. Lea,  203 x. C., 316, 166 S .  E., 292; S. v. 
Casey,  201 N .  C., 620, 161 S. E., 81. 
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I t  is t h e  un i form holding t h a t  n o  appeal  lies t o  this  Cour t  f r o m  a 
discretionary determination of a n  application f o r  a r e w  t r i a l  on the  
ground of newly discovered evidence. Crane v. Carswell, supra; S. v. 
Ferrell, 206 N .  C., 738, 175  S. E., 91. 

Speaking t o  the  subject a s  f a r  back as  Vest 21. Co(2per (1873))  68 
N.  C., 131, Reade, J , ,  deliyering the  opinion of t h e  Court,  s a i d :  "There 
seems t o  be a n  impression t h a t  there  m a y  be a n  appeal  f r o m  every 
motion f o r  a new t r i a l ;  and  the  fac t  i s  overlooked t h a t  i.; mus t  'involve a 
mat te r  of l a w  or legal inference,' and  not a mere mat te r  of discretion. 
T h i s  will  i l lustrate:  Plaintiff recovers of defendant $1,300. Defendant  
files affidavit t h a t  since the  t r i a l  he  h a s  discovered t h a t  he can  prove the  
debt h a s  been paid. H i s  Honor  says, I believe your  affidavit a n d  I 
gran t  a new trial,  o r  I do not beliere it, and  I refuse a new trial.  T h i s  
is  a mat te r  of discretion, and  n o  appeal  lies." T h i s  has been cited wi th  
approra l  i n  subsequent decisions: S. v. Riddle and Hufman,  205 N .  C., 
501, 172 S. E., 400;  S. v. Lea, supra. 

I t  follo~vs, therefore, t h a t  tlie appeal  must  be disniissed. I t  is  so 
ordered. 

Appeal  dismissed. 

D. R. W I L L E T T  v. S A T I O S A L  A C C I D E S T  AKD H E A L T H  I S S C R A N C E  
COMPANY. 

(Filed 2G June, 1035.) 

1. Insurance I b-Evidence held to support verdict that insured did not 
obtain policy by false nnd fraudulent misrepresentati~ons. 

Evidence in behalf of plaintiff insured was to the effect that he told 
defelldant insurer's agent a t  the time of applying for the policy that he 
hnd sustained a fractured skull from which he had entirely recovered, 
that  he offered to tell more of his illnesses, and that tlie agent declared 
that  since insured lind recovered from the fracture, i t  vould be unneces- 
sary to give further information. Evidence in behalf of insurer tended 
to show that insured had suffered injuries other than the fracture, nnd 
that insured made no attempt to disclose such otllei injuries. Held:  
The evidence was sufficient to support the finding by the court, a jury 
trial having been waived, that  insured did not obtain thi3 policy by means 
of false and fraudulent representations o r  concealmeuts, the evidence 
being conflicting, and the burden of proof on the issue b?ing on insurer. 

8. Same: Evidence J a-Where instrument is attacked for fraud, parol 
evidence is competent to establish and refute allegation of fraud. 

Where insurer alleges fraud in the procurement of a policy of insurance 
by false and fraudulent misrepresentations or concealn~ents in insured's 
a~~plicat ion for the policy, parol evidence for insurer is competent to 
establish such fraucl, and for insured to refute the a'leged fraud, and 
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insurer's contention that insured's tes t imo~~y that insurer's agent stated 
that other informntio~~ required by the applicntion would not he neces- 
sary \\.as inco~npetent, as  being in contratliction of the written instru- 
ment, cannot he sustained. 

STACY, C. J., and BROGDEX, J., dissent. 

APPEAL by defendant f r o m  C'owper, Special J u d g e ,  at  the December 
Special  Tcrm,  1934, of MTar<~. Affirmed. 

T h i s  is a c i r i l  action for  t h e  recovery of benefits under  a policy of 
accident i n s ~ ~ r a n c e  issued by the  defenc?ant to  the  p l a i ~ t i f f ,  and na.: 
heard tle noro  by the  judge of the Superior  Cour t  upon a n  appeal  f r o m  
the  justice of the peace. 

I t  was stipulated and agreed t h a t  if the plaintiff n a s  cntitlcd to  
recorer a t  all, llc n as entitled to recorer the sum of $196.00; $<0.00 per 
month  for  diqahility fo r  t ~ i o  moiitlis and  $36.00 f o r  t v e n t y - i e r e ~ ~  clays' 
hospital bcnefits. -1 ju ry  t r i a l  n a s  n a i ~ e d  by the  parties, C. S., 568;  
and  the fol loning i w w  Tvas tendered by the defendant, and agrecd to 
by both pnr t iw the  proper issue i n  the  cause, to  n i t  : 

"I. Wn, t h e  policy of iiisuraiice i n  colitrorersy obtained f rom tlic 
t l r fc i~ t la l~ t  in>urance company by means of false and  fraudulent  repre- 
scntatioiir or concealments, a s  alleged i n  tlie arlsner 2" 

A\ftcr  hcaring tlic el-idcnce for  both t h e  plaintiff and  defendant and 
argunicilt of rou~lse l  of both parties, tlic court mlsnrred tlle iqsue i n  the 
~ l e q a l i ~ c ,  ant1 eiitered judgrnent f o r  $196.00 in f a r o r  of thc  plaintiff. 
F r o m  this judgnient tlie defcnilant appealed to  t h e  Suprenie Court.  . . 
asslgnirig errors. 

R. I;. IIIcJIil lnn fov p l a i n t i f ,  appellee. 
,I. X .  B~-oughfon  am1 TT'. 11. l 'arborough, Jr . ,  for d e f e d a n f ,  appe l i ( i n f .  

Scrra~cri ,  J. By tendering the  issue as appears  i n  the  record the 
d(~fendant  3dmitted the plaintiff's r ight  to recover, unless the  policy sued 
up011 \ \ a s  obtained by mealis of false or fr:~utlulent representnt;oils o r  
c o n c c d l i e ~ ~ t s ,  and  also assurnetl tlie burden of establishiiig the f raud .  
T h e  c~ id :>we is ~ h a r p l y  i n  (wlflict. T h e  plaintiff's elideuce tends to 
shon tha t  lie told the agent of tlie dc felidant a t  the t ime tlie applicatiou 
for  the iiisuralicc u a s  made th:lt h e  liad a f rac ture  of the  skull f rom 
wl~icl i  lie had  entirely recovered, and  tha t  wlleii the plaintiff offcred to 
tell more of his  illnesses, the agent of the  defendant declared that  since 
tlic plaintiff liad r e c o ~ e r e d  f rom tlic f racture,  i t  would not be necessary 
f o r  hiin to g i r c  other i l~ format ion .  T h e  e~ idencc of t h e  defe:~dant teiids 
t o  show tha t  t h e  plaintiff had  suffered other illnesses not shown i n  the 
applicatioii fo r  insurance, and made no effort to  make know1 ally other 
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illnesses than the fracture of the skull from which he said lie had 
rccovtwxl. The  court answered the issue in favor of the plaintiff and 
agaimt tlie defendant, and since there was sufficient evidence to sustain 
such answer, the assignniel~ts of error based upon tho court's refusal 
to grant a judgment as of nonsuit are untenable. 

The  assignments of error based upon the court's refusal to strike out 
the par01 evidence as to what was said and done at the time the applica- 
tion for insurance was signed by the plaintiff for the reason that  i t  
varied the terms of a written contract are likewise untenable, since when 
i t  is sought to invalidate a written instrument for fraucl in its procure- 
ment, par01 evidence of the fraud is aclmissible, and not objcctionable on 
the p o u n d  that  i t  varies or contradicts the vr i t ten  instrument; l i un t e r  
2'. S11(~~1'012, 176  K. C., 226 ;  and if parol evidence is competent to cstab- 
lid1 such an allegation of fraud, it follo~vs that parol evidence is likewise 
competent to refute such an  allegation. 

The judgment below is 
-1ffirmed. 

STACY, C. J., and BROGDES, J., dissent. 

STATE v. W. P. LEOSARD. 

(Filed 26 June, 1035.) 

Criminal Law C d:  D +Involuntary manslaughter i s  a felony and not a 
misdemeanor. 

The :rii~cndment of C. S., 4201, by ell. 4 9 ,  Public La\w of 1033, docs 
not malie inroluiltary mail4angliter n mistlcincanor, 1nd the Superior 
Court has jurisdiction of a 1)rosccution under the stalute although the 
f:ltnl accident occurred withill the territorial jurisdiction of :I ci ty court 
Ilarilig esclusirc original juristliction of misdemeanor:.. 

CRIJIISAL ACTION, before Alley, J., at  October Term, 1934, of G ~ I L -  
FORD. 

Tilt. defc.ndant v a s  indicted for killing Ralph Jones. The evidence 
tended to show that  the defcntlant was drinlring nncl tlmt the deceased, 
12alph Jones, was a passtngcr in his car. The defendant clrow the car 
in a reckless manner and upon al)proaching a curve thc car orcrturned, 
killing Jones and seriously injuring another passenger. When tlie case 
was called for tr ial  i n  the Superior Court rhe defenda~ t filed a plea in 
abatement upon the tlicory that the nlunicipal court of the city of 
Greensboro had jurisdiction for tlie reason that a t  the preliminary liear- 
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ing all the evidence tended to show that  the defendant was guilty of in- 
roluntary manslaughter. The  trial judge found as a fact that  the evidence 
offered before the committing magistrate tended to prove "the defendant 
guilty of inroluritary manslaughter, and that the offense charged oc- 
curred within one mile of the corporate limits of the city of Green>boro, 
and that  the municipal court of tlie city of Greensboro has final a l ~ d  
exclusire original jurisdiction of all misdemeanors occurring or com- 
mitted within Guilford County, except a t  High Point, Deep R i ~ e r ,  alid 
Jarnrsto~vn," etc. The  colirt refused to dismiss the indictmel~t. The 
defelidant lras convicted of imolurltary n~uasluughter, n ~ l d  from sellteilce 
imposed a p p ~ a l e d  to the Suprenic Court. 

d f torney -Genera l  S e a c e l l  and  Assis tant  At torney-General  d l h n  for 
the  S f a t e .  

Gold,  W c A n a l l y  cE Gold,  S i l a s  B. C'asey, and I17ulser d IT'riqhf for 
d e f r n d a n f .  

BROGDEN, J. The questiori of law presented by the record is whether 
by virtue of the amerldment of C. S., 4201, contained in chapter 249 of 
the Public Laws of 1933, involuntary manslaughter is a misdc meallor. 

The  trial judge found that  the municipal court of the city of Greens- 
boro had original and exclusive jurisdiction of all misdemem~ors com- 
mitted within Guilford County with certain exceptions not applicable 
to this case. This Court has heretofore, a t  this term, licld, ill A'. c. 
Dunrb, ante ,  333, that chapter 249 of the Public Laws of 1933 docs not 
make inr.oluntary mnnslaughtcr a niisdemeanor, and this cause is deter- 
mined by the clecisioa in tlie D u n n  case, supra. 

S o  error. 

STATE O F  N O R T H  CAROLIXA v. R A V E K S F O R D  LUMBER 
COII\IPAkT\'T ET AL. 

( Filed 2G June, 1035. ) 

1. Judgnwnts M a-Judgment held to have adjuclicated all claims of re- 
spondent in land condeninecl, and to preclude subsequent motions in 
the cause in respect thereto. 

.Tuclgliient ~r; ls  entered ill ~)rocrcdinp~ in eminent domain that npon 
])a3 lnent by rwtitioner of the hum of motley stipulated in the judgment 
title to the lands sliould t o  z?~st tr l l f t  pass to petitioner, f'ree from all 
:~tlrctw claim-, liens, and encumhr;~nces, and b j  Inter pnr:xrnph tlie 
judgment stiltulated that tlic itemu of tale-, insurance, inid mnii~tonnnce 
incurred l i c r ~ d e ~ l f e  l i tc  nere e\l)rtmlp reserved to be later passed upoil 
by tlie court. Thereafter l~ctitioner paid the sum stilmlated into court 
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and respondeiit accepted said sum. Held: lJpon the payinent and accept- 
aiiw of tlic stipulated sum the prorision of the judgment that petitioner 
acquire tlie 1i111d free from all claims, liens, and eilcumbrances iminedi- 
ately took effect, and tlie reservation in the judgment in conflict tlierenith 
was void, and the court was thereafter without jurisd ction to hear a 
motion ill  tlie cause requesting that respondent be restrained from further 
claimin:: any amounts from petitioner for the items ~nttempted to be 
reserved in the judgment, and respondent's cross-petition asking that 
snit1 amounts be determined and awarded, since tlie former cannot be 
rc~g:lrtlcd as  an action to remove cloud from title, not tlie latter a s  a 
suit upon the judgment. 

Appeal and  Error A a- 
\?lien thc lower court lias no jurisdiction of motions mnde in the cause 

after judgment, the orders of the court upon such motions do not deter- 
mine the rights of the parties, nor can such rights be adjudicated in the 
Su~)reine Court upon appeal. 

PETITION by  respondeiit Ravcnsford Lumber C o m p a n j  to  rehear  t h i s  
case, r rpor te&in  207 X. C., 47, 175 S. E., '713. 

T h i s  was a special proceeding, instituted under  authori ty  of ch. 48, 
Publ ic  Laws  1927, to  condeinii lantls fo r  park  and  recreational purposes 
i n  t h e  Gren t  Smoky N o u n t a i n s  of N o r t h  Cnrolina. Tl ie  ju ry  of view 
made  i t s  award, f r o m  which t h e  respondent appealed to  t h e  Super ior  
Court,  where the  issue of damages mas tried de n o c o  bc>fore a jurj- a t  
tlie S o r c n i b c r  Special  Term,  1933, Conper ,  Special Judge,  presiding. 

Judgment  was du ly  entered upon tlie verdict, i t  being provided ill 
pa ragraph  five of said judgment  tha t  "upoil the payment  into court  by 
t h e  petitioner of t h e  sum of money aforesaid," the tit le to  the  l ands  
described i n  tlie petition "shall eo instanfi pass t o  and  v3st i n  the peti- 
tioncr, . . . free a n d  discharged of ant1 f r o m  al l  :idverse claims, 
 lien^, and  encumbrances wl ia t soe~  cr, a n d  t h e  respondent and  all  other  
1)crsoii~ . . . a r e  forever barred f r o m  claiming or asserting a n y  
manner  of estate or interest ill said lantls, either legal o r  equitable, 
wliatsoc~ver"; and  fur ther ,  i n  paragraph  seven, "that the items of tases, 
insurnnce, a n d  maintenailce," incurred p c n t l e ~ z f e  l i f e ,  "we hereby es-  
p r e d y  reserved t o  be liercaftcr passed upon and  d e t e m i n e d  by the  
c011rt." 

Both sides gave noticc of appeal  f r o m  this  judgment, but  subsequently 
ahaildorled said appeals. O n  30 Apri l ,  1034, the  petitioner paid into 
court tlic ainount of t h e  award according to the terms of the jutlgnie~lt, 
~vliicli was acccpteii by the rcsponcleiits. 

Tlicrcafter,  a t  tlic N a y  Term.  3934, the  petitioner lotlgetl a motion 
to li:~vc the court  restrain the respondents froni furtliel clainiing a n y  
amounts  froni  petitioner f o r  tlie i tems attempted to be resen  ed ill the  
judgment. Tlie respondent filed a counter-petition, and a s k ~ d  tha t  tlle 
said anlounts be detcrinined and  awarded. Whereupon, the coui-t found 
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certain facts from "the record of the tr ial  of this cause a t  the Special 
October-November Term, 1933, of the Superior Court of Buncombe 
County," and granted the prayer of the petitioner. Respondent appeals, 
assigning error. 

Winborne & Proctor and Johmton & Horner for petitiolter. 
Jones & Ward and Johnson, Rollim & Uzzell for respondents. 

STACY, C. J. The  parties have assumed that  by reason of the at- 
tempted reservation in paragraph seven of the final judgment entered a t  
the November Special Term, 1933, the court retained jurisdiction to dis- 
pose of said alleged reserved matters by motion or subsequent petition in  
the cause. Moses v. Morganton, 195 N. C., 92, 141 S. E., 484; 34 C. J., 
825. Tho assumption is  a non sequitur. Sloan v. Hart, 150 N.  C., 269, 
63 S. E., 1037. 

I n  the first place, the attempted reservation is i n  direct conflict with 
paragraph five of the judgment, which became immediately operative 
upon acceptance by the respondents of the moneys paid under the judg- 
ment, and thereby cut off any supposed reservation. 

Secondly, the court was without authority to  entertain either the 
motion of the petitioner or  the counter-petition of the respondent. The 
former cannot be regarded as an action to  remove cloud from title, nor 
the latter as a suit upon the judgment. 

N o  rights were determined hy the proceedings upon said motion and 
counter-petition, and none can be adjudicated here. The  appeal will 
again be dismissed. 

Petition allowed. 

S T A T E  v. B E R T  LANCASTER. 

(Filed 26 June, 1935.) 

Automobiles F a- 
Defendar~t n a s  indicted for assault nit11 a deadly weapon growing out 

of injury to bicyclists struck by defendant's car. A new trial is awarded 
upon clefenda~~t's exception to the charge for the court's failure to observe 
and apply the difference between criminal and civil negligence. 

CRIMIXAL a c ~ ~ o n - ,  before Small, J., at J anua ry  Term, 1935, of 
WAYNE. 

The defendant was indicted in separate bills for assault upon Claude 
Lane and Robert Paschall. There was also a count for driving an 
automobile while i n  a drunken condition. The bills were consolidated 
for trial. 
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The evidence tended to  show that  Lane and Paschal1 were riding 
bicycles on a public highway, and that  the defendant, traveling in the 
same directioii and zig-zagging from one part of the :-oad to another, 
struck Lalie a ~ i d  Pascllall when they were on the shoulder of the road 
and or1 the proper side thereof, inflicting serious and permanent injuries. 

T l w e  was a verdict of guilty, and from a sentence of imprisonment 
tlie dr fc~idant  appealed. 

. l t fomejj-General Seawell and Assistant Attorney-General A iken  for 
the State .  

J .  E'aison Thornson for defendant. 

I~ROGDEK, J. Tlie trial judge charged the jury as follows : 
"If you are satisfied beyond a reasonable doubt . . . that  Claude 

L a m  was struck, and further are satisfied beyond a leasonable doubt 
that he was struck by tlie automobile driren by the defendant, . . . 
ant1 tliat at tlie time Bert Lancaster struck Claude Lane, and if you are 
furtllclr satisfied beyond a reasonable doubt that Bert Lancaster was 
clrivillg ill n rcckless and careless manner, without dce regard to the 
width of tlw highway and the condition thereof, and without due regard 
to otlicr pedestrians thereupon, or people riding in vehicles, or on 
bicycles, arid while so driving was reckless, careless, and heedless, and 
witlicut due regard to tlie rights of others; if you are satisfied beyond a 
reaso~~able  doubt tliat lie struck and injured Claude Lane with an auto- 
mobile driren by Bert Lancaster i n  said manner, you would return a 
~ e r d i c t  of guilty of assault with a deadly weapon." 

Tlic. i~istruction given tlie jury with reference to t k  assault upon 
Robert Pascliall was substantially in tlie same language as tliat quoted 
abore. 

r 3 l h r  question of law arising upon tlie instruction is  whether it cor- 
rectly applied the rule of culpable or criminal negliger ce. 

I n  recent decisions this Court has definitely and unequivocally de- 
clared that  in crinlinal cases involving negligent illjulies and killings 
tliat tlie difference between culpable and criminal ~iegligerice and civil 
ncgligence must be observed and applied in the trial. See 8. v. TT'kaley, 
101 S. C., 387, 132 S.  E., 6 ;  S. v. Agnezc, 202 S. C., 755, 1 6 1  S .  E., 
578; 8. v. Cope, 201 N .  C., 28, 167 S. E., 456. The various aspects of 
the disti~iction are poi~ited out in tlie Cope case, su1,ra. The Court 
declared: "Culpable negligence ill the law of crimes is something more 
t l m i  actionable negligence in the law of torts. Culpa1)le negligence is 
such recklessness or careless~iess, proximately resulting in injury or 
death, as iniports a tlioughtless disregard of conseque~ites or a heedless 
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indifference to  tlie safrty and rights of others. intentional, wilful, 
or wanton riolatioll of a statute or ordinance, designed for the protec- 
tion of human life or limb, which proximately results in injury or death. 
is culpable negligence." 

The Court is of the opinion that  the formula heretofore approved 
has not been correctly applied, and a new trial is awarded. 

Xew trial. 

STATE r. DOItTCH WALLER. 

(filed 26 June, 1935.) 

Criminal Law L a: L d- 
Upon failure of appellant to file a brief in his appeal from convirtion 

of a capital felony, tlle motion of the Attorney-General to dismiss the 
appeal will be alloned in the absence of error appearing upon the face 
of the record. 

,%PPEAL by defendant from Hawis,  J. ,  at  February Term, 1935, of 
GRAKVILLE. 

Criminal prosecution, tried upon indictment charging the defrndants 
Dortch Waller and Willie Fields with t2ic murder of one John Harris .  
Tlierc was a motion for severance, which was allowcd, and the case was 
continued as to Willie Fields. 8. 1 % .  Donnell, 202 S. C., '782, 164 S. E., 
3 5 2 .  

Terdict : Guilt7 of murdcr in the first degree. 
Judgment : Death by electrocution. 
Defendant gare  notice of appeal. 

df fom~y-Genel-a1 Seawell and Assistant Attorney-Gencral AiXcn f o r  
the State. 

STACY, C. J. At the February Term, 1935, Gralirillc Superior 
Court, tlle defendant liereill, Dortcli Ta l l e r ,  n as tried upon iliciic.tnielit 
charging him u i t h  the murder of olle John Harris ,  nliich r e ~ u l t r d  in a 
conrictio~i of murder in the first clegree and s m t c ~ ~ c e  of dc:lth. From 
the judgment thus entered the defe~ldant g a w  notice of appeal to the 
Supreme Court. The case on appcal was prepared and settled by agree- 
mcnt of counsel. I t  contains only two exceptions, and no assignme~lts 
of .error. Counsel erider~tly concluded, upon reflection and after sifting 
the exceptions taken ou tlie trial, that no error had been committed in 
the case. The motions to nonsuit ne re  properly orerruled. -It the 
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close of a l l  the  er-idence t h e  defendant tendered a plea of gui l ty  of 
m u r d w  i n  the  second degree, which was re,jected by t h e  State .  

X o  brief has  been filed by  either side, and  the Attorney-General h a s  
lodged a motion to dismiss t h e  appeal.  8, 1 % .  H o o k e r ,  207 K. C., 648. 
3 s  no e r ror  appears  011 tlie face of the record, the  no t ion  mus t  he 
a l lo~rcd .  S. c. E f h e r i d g e ,  207 B. C., 801;  X, v. S T ' a f s o ~ ~ ,  an t e ,  70. 

Appeal  dismissed. 

STATE r .  TAFT WII,T,IARIS, AI.IAS WILLIABI TAFT '~TILLIABlSON. 

(Filed 26 June, 1035.) 

C~in l ina l  Law L a- 
Wliere dcfcnd:mt, eon~ic t rd  of a capital felony, fails to malie out nnd 

acrre his st:ltemcnt of case 011 appe;~l within tlie time f~sed ,  lie loses his 
rielit to  losecu cute the appeal, nnd the nypcnl will bc dismissed upon 
niotio~i of the AttoriicyGmeral wlic11 110 error n11~ears U P O ~  the f't~ce of 
tliu record proper. 

MOTIOS 19- S t a t e  to docket and  dismiss appeal. 

Al i f o i xey -G ' rncra l  lccalccll a n d  A s s i ~ f a n t  . l f f o rncy -Ge , zc raZ  A i k e n  for  
t h e  S t a t e .  

S ~ a c r ,  C. J. *I t  the J a n u a r y  Term,  1935, Columbus Superior  
Court ,  the tlefcndant hcrcin. T a f t  Williams. :dins Wi l l i am T a f t  TTilliam- 
son, n as  tried upon intlictinelit clmrging h i m  with the  murder  of one 
Blanch W l l i a m s ,  vl i ich resulted i n  n conr-iction of mu;.tler i n  the first 
dcgrec and  sentence of denth. F r o m  the  judgment thus  entered the 
defendant gave notice of appeal  to  tlie Supreme Court ,  and was allowed 
t l i i r t r  d n r s  v i t l l in  wliich to rnakc out  and  s e n e  statement of case on 
appeal.  Tlie clerk certifies tha t  n o t h i i ~ g  has  been d o ~ l e  ion.ards perfcct- 
ing t h e  nppc:~l, and  t h e  t ime f o r  scr7-ing statenleiit of c:ise has  cspircd. 
S. P ,  I? i .owi / ,  206 X. C., 747, 175  S .  E., 116. S o  bo11,l was required, 
a s  tlie tlcfeildant was granted t h e  l r i r i l c g c  of appealing in foi ma pau- 
pr,.is. S.  r .  K fa f j - ' od ,  203 K. C.,  601, 166 S. E., 734. 

T h e  prisoner, l i a ~ i n g  failed to makc out and scrr-e s t , ~ t e m e n t  of case 
on  aplwal  within t h e  t ime fixed, has  lost his r ight  t o  prosecute the  ap- 
peal, and tlic motion of tlie Attorney-Gellcral to dockct and  dismiss must  
be allowed. S. v. J o h n s o n ,  205 IT. C., 610, 172 S. E., 23 9. I t  is  custo- 
nlary, hover-er, in capi tal  cases, where the l i fe  of the  prisoner is in-  
~ o l v e d ,  t o  csamino the  record to  see t h a t  n o  e r ror  appears  upon its face. 
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S. c. Golds fon ,  201 N. C., 89, 158 S. E., 926. T h i s  n e  have done i n  
the instant  case without discovering a n y  error  on the  facc of the record. 
S. L.. Hamlet, 206 N. C., 568, I f 4  S. E., 451. 

T h e  motion of the Attorney-General must be allo~vetl. S. I * .  TT'clfuo~r, 

ante ,  70. 
Appeal  dismissed. 

ANNYE U. ATJCLZNDER v. WILL ED THOhlPSON ET AL. 

(Filed 26 June, 1033.) 

1. Judgments L f- 
It is not error for the court to dismiss plaintiff's action upon his finding, 

~inchnllenyecl, that  the matters sought to bc litigated therein are rcs 
judicatn. 

2. Same--Dismissal of action on plea of res judicata is error where de- 
fendant is granted affirmative relief upon prayer in answer. 

\Vlrerl plailltiKs suit to rcitraiti foreclosure is  tlismissed upon the plea 
of I (  s jiidrc.nftr, and defendants' cro\s-:iction for foreclosure in  equity is 
alloned. ant1 :I columiisiontr alrpoilitcd to sell the lands and report the 
sale for confirination, it is error to defrndaiits' prejudice for the court to 
tli.;miss the action, ant1 thc action sbould be retailled for further orders. 

,\PPEAL by  plaintiff f r o m  C,annzer ,  J . ,  1 2  October, 1934. F r o m  
DLTRIIAJI. 

C i ~ i l  action t o  restrain f o r e c l o s ~ ~ r e  under  power of sale i11 d ted  of 
trust,  and  f o r  general relief. 

1 1 1  ansver ,  the defendants plead res jzrdicafa, and  by way of fur t l icr  
plea ask for  foreclosure i n  equity. 

On t h e  hearing, t h c  court found t h a t :  ( 1 )  "The subject-matter of 
this  action h a s  p r c ~ i o ~ i s l y  bcen adjudicated i n  separate  and distinct 
judgmer~ts  . . . : ~ l r e r s e l y  to  the  plaintiff ;" ( 2 )  granted t h e  tle- 
fcntlants' prayer  fo r  foreclosure ill q u i t y ;  ( 3 )  appointed commissioners 
to  make  sale;  ( 4 )  required t h a t  they report sale to  the  court fo r  con- 
f i rmation;  and (5)  disn~isecd the  action. 

Plaintiff appeals and assigns a s  error  "the action of the  court i n  dis- 
missing the  action." 

S. J .  B e n n e t t  for plainti#. 
B r y a n t  iC J o ~ i c s  for defendants .  

S T A C ~ ,  C. J. T h e  dissolution of the temporary restraining order is 
not challenged by the  appeal ;  nor i s  the  foreclosure in equity questioned; 
the  only assignment of e r ror  relates to t h e  rlisnlissal of the action. 
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There  was no c r ror  i n  dismissing plaintiff's alleged cause of action 
upon ille finding, wliich is  unchallenged, tha t  t h e  matters  therein sought 
to  be litigated a r e  7-es jmZicafn. 14  R. C. L., 469. 

Tlicrc -\\-as c r ror  to  the  prejudice of the dcfcndants ill dismissi~lg the 
a c t i o ~ ~  nftcr g r n l ~ t i ~ i g  their  p rayer  fo r  forwlosure ill equity. T o  th i s  
cntl the c:111se elloultl 11are becn retai l~ct l  f o r  fu r ther  ordrw.  17'a~l i tk  c. 
Rc!/noitls,  151 Kc'. C., 606, 66 S. E., 657. 

3lotlificd nntl affir~ned. 

1.  ( 'o i~n t ic~  X a-A county is a body politic and  corporate fo r  t h e  local 
administration of certain governn~cntal  funrtions of t h e  State. 

A county is ]lot, in n strict legal sclisc, ;I mmlici1)nl c~~porn t icm,  but is 
n I~otly politic nntl corl)orntc~, tleririllg its llo\vers, esprcss and itnl~licd, 
from stntnte. ant1 is a11 instrml~cntnlity for the perforrna~icc of certain 
of the gorcrilmcntnl functions of the State. 

2. Sainc: State  I3 a-Care of indigent sick is function of t h e  State  which 
i t  may require counties to  p e r f o ~ n l  a s  administrative agencies. 

3. Hospitals A a-Hospital i n  this  case held public hospital, maintained 
priinnrily a s  :I c~hnritable institution. 
.l lioel)it:~l o~viitd ant1 innintninctl for the nictlical treatment ant1 110s- 

1iit:rl t3:rre of t11v il~tliwnt sic31i and nfflicrctl lloor, i111d supl~orted 11y tloila- 
tioils from iu1livitI~:11s i111t1 the col~lity ant1 vity ill wllich it  is located. 
is ;L 1,11l)lic. 11osl)ital i i inintni~~cd primnrily as  :I c11:lritablc institutio~l, 
altll1111~11 i t  is l1:rrtly snp1)ortc'tl by sums 11;1id br noi~indiwnt patielits for 
scrr iws rc'litlt~rrtl to theln. 

4. T;~x;rtian A b-Tnu in  this  case held fo r  special purpose, with special 
;~pl)roval of Lcgislatnre, and not subject t o  limitation on tax rate. 

'Jllie Gc~lcrnl Assembly lmssed all act antliorizin,g a county to levy a 
t : ~ s  for thc~ 1)nrliose of r a i e i ~ ~ g  rercllue in the sum of $10,000 :I year to pay 
:1 l\ul>lic I~osl~i tal  for the cartL and liosl>it:~lixation of the indigent sick of 
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thp county under a contract n i t h  the llospital mherehy the llospitnl 
aqrwd to care for snch indigent sick for a ~ e r i o d  of thirty years in con- 
cidvrxtion of the ~xylucn t  k)$ the county of tlle stil)ulated w m  yearly for 
the, period of the contr;~ct. Hc7d: The tax contemglated is for a ~pecial ,  
llccchinry purpose, nit11 spcrial approval of the General Assen~hly, and is 
not, therefore, s u b j t ~ t  to the limitutiol~ on the t a s  rate. Art. TT, qec. 6. 

5. Taxation X a-Count) tax to provide funds for care of indigent sick 
held for necessaq expense not requiring approval of voters. 

A t n s  to 1)roride funtl5 necessary fo r  the medical care and hospitaliza- 
tion of tlle indiwnt sick of a county is for a necessary expense of the 
county, :md may I)P l e ~  ird nithont the approval of the qualified voters of 
the county. Art. V I I .  see. 7. 

6. Counties C a-Validity of county contract held not affected by fact that 
its duration is for period of thirty years. 

\There the Gencrnl Aqwrubly has authorized x county to enter into a 
coiltract with a public hospital for the care of i ts  illdifent sick for a 
period. of thirty ycars. alld tllc bo:lril of commissioners of the county, in 
the exercise of the discretion vr\ted in the hoard by the statute, has 
aprecd to contract for that  prriod, the contract will not be held inr:llid 
becaufe of its duration. 

S ~ a c r .  C. J., diswntiny. 

_ ~ P P E A L  by  plaintiff f r o m  IT'illiams, J . ,  a t  i lpr i l  Term,  1935, of 
TVAKE. -1ffirmed. 

T h i s  is  a n  action to rrijoin the  execution by  the  defendant the Board  
of Cornnlissioilers of W a k e  County, on  behalf of the  defendant  Wake  
County, of a contract with the  trustees of R e x  Hospi tal ,  pursuant  t o  
rcsolutious duly adopted by tlic said Board  of Comn~issioners  :md t h e  
mid  trustees, ou the ground t h a t  t h e  defendant Board  of Con~missioncrs  
has no l a n f u l  p o ~ ~ c r  to  bind the  defendant W a k e  County  by the execu- 
ti011 i n  i ts  iianle of said contract,  a n d  t h a t  i ts  execution by the said 
Board  of Conlrnissiol~crs will result i n  i r reparable  damages to  the plain-  
tiff a d  al l  o t l ~ e r  citizens and  taxpayers of W a k e  County. 

T h e  contract vllicli t h e  defendant Board  of Commissioners proposes 
to  esecute oil behalf of the defendant W a k e  County i s  i n  writing. and  
is i n  words and figures as  f o l l o m :  

" x ~ ~ ~ ~ ~  CAROI,IX.\--WAXE COUNTY. 
"This contract,  made  this  , 1935, by and between T a k e  

County, a p a s i - ~ r r u i ~ i c i p a l  corporation of K o r t h  Carolina, organized 
unclrr the  l a m  of said S ta te ,  p a r t y  of the first pa r t ,  a n d  trustees of 
R e x  Hospi tal ,  a corporation du ly  chartered under  the  laws of the  S t a t e  
of S o r t h  Caro l i i~a ,  p a r t y  of t h e  second p a r t ;  

"JVitnesseth: T h a t  wllcreas, the  trustees of R e x  Hospi tal ,  a corpora- 
tion, p a r t y  of the  second par t ,  h a s  offered to  provide adequate hospital 
care  fo r  the indigent sick and afflicted poor of Wake  County f o r  a 
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period of thir ty years, beginning 1 July,  1035, and co~ltinuing for 
thirty years thereafter, for a consideration of ten ihousand dollars 
annud ly  to be paid by XTake County, party of the first part ,  on the 
first (lay of July,  1035, and the first clay of Ju ly  of each succeeding 
ycar thrreaftcr for a period of thir ty years from and after 1 July,  1035; 
and ~vllereas, the carc alitl maintenance of the indigcut sick and afflicted 
poor of K a k e  County is a necessary expense of the county; and whereas, 
the coul~ty is obligated by the Constitutio~l of Sort11 Carolina, and the 
laws of the State to pro1 itle for thc~ care and maintenanre of its indigent 
sick n11d nfflictcd poor; and whcre~s ,  the county is expressly authorized 
a l~t l  cnipowc~recl to enter into this colitract by an act of the General 
Llsscntbly of North Carolina, 1933, i t  being House Bill 289. 

"Rliereas, trustccls of Rex Hospital, a corporation, propose to build 
nntl co~istruct a new, modern, and up-to-date hospitll,  with proper 
facilities for the adequate care and maintenance of the indigent sick 
a ~ t l  nfflicted poor of the county througll a loan to be obtained through 
thc Frtleral Emergency Mminis t ra t ion  of Public Works of the United 
States; 

" I o n ,  therefore, it is mutually agreed bctween the lbarties hereto as 
follo\vs : 

"1. Thnt the trustees of Rex Hospital, a corporation, will construct, 
equip, and rnaintni~i  a modern, up-to-date hospital with proper and 
ncccssc~ry facilities for the care nnd maintenance of the indigent sick 
and afflicted poor of the county of Wake;  and hereby agree to care for 
and prorid? proper hospital facilities in said hospital for the indigent 
sick autl afflicted poor of the coui~ty of Wake, for a period. of thir ty 
years, beginning 1 July,  1935, and continuing for a period of thir ty 
ycars l h~rca f t c r ,  in colrsideratioll of TiTake County payin,; to the trustees 
of Rex IIospitnl the sum of ten thousand dollars annually for said serr- 
ices, s:tid consideration to be paid on 1 July,  1935, and on the first day 
of July  of each succeeding year thereaftcar for said thirty-year period. 

"3. ,Ind the said party of the first part, Wake Countr ,  in considera- 
tion of said services to be rendered, hereby agrees and binds itself to 
pay to thc trustees of Rex I l o y ~ i t a l ,  said party of the second part, the 
sun1 of tell tliousai~d dollars annually, for a period of thir ty years, the 
first p a g ~ n e i ~ t  of ten tliousand dollars to be made 011 1 July,  1933, and 
the rel~laining t~vei~ty-nine a l ~ n u a l  paynlents in the sun1 of ten thousand 
dollars nre to be paid on the first day of Ju ly  of each succeeding year 
thereafter for said period of thirty years. 

"111 testimony nliereof, T a k e  County, party of the first part, has 
caused tliesc presents to be signed in its name by the chairnlan of its 
Board of County Commissioners, and its corporate serl to be hereto 
affixed and attested by the clerk to said Board of County  commissioners, 
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all by order of a resolution of its Board of County Commissiollers, this 
day duly passed and carried, a copy of xhich  is attached to this contract, 
marked Exhibit 'A,' and made a part  hereof; and the trustees of Rex 
Hospital, a corporation, party of the second part, has caused these 
presents to be signed in its corporate name by the chairman of its 
board of trustees, and its corporate seal to be hereto affixed and attested 
by tlir secretary to said board of trustees, all by order of a resolution of 
its board of trustees, this day duly passed and carried, a copy of nhich  is 
attached to this contract, marked Exhibit 'B,' and made a part  of this 
contract, the day and year first abore written. 

BY 
Chairman of thc' Board of C o u n t y  Commissioners. 

"Attest : 

Clerk t o  the Board of C o u n t y  Commissioners. 

B y  
Chairman of the Board of T r u s f e e s  of Rex Hospi fa l .  

"Attest : 
. . . . . .  . , , . , . , . . . . . . . . . . . . . 

Secretary to the  Board of Trustees  of Rex liospifal." 

The resolution adopted by the defpndaiit Board of Commissioners of 
TTTnke County, and referred to in said contract as Exhibit "Ll," is as 
follows : 

"Whereas, trustees of Rcx Hospital, a corporation, have filed an 
application ~ i i t h  the Federal Emergency lldministration of Public 
Works for aid in the construction of a new, modern, and up-to-date 
hoy>ital, to he built ill Wake County, S o r t h  Carolina, by way of a loan 
and grant  in the aggregate amount of not in excess of three hundred 
fifty thousand dollars, of ~vhich not in cxcess of thir ty pcr cent of the 
amount expended for the labor and material cmployed in the construc- 
tion of the hospital shall be made by way of grant, arid the balarlcc by the 
purcliase of the TTnited States of America of bonds to be issued by the 
trustees of Rex Hospital, a corporation; and 

"TVl~erras, the Federal Emergency Administration of Public Works 
has indicated that  it mill not make an allotment of funds for the con- 
struction nf the hospital unless and until the county of Wake shall ha re  
entered into a valid and enforceable contract with the trustees of Rex 
IIospital, a corporation, i n  substaiitially the form attached to this resolu- 
tion, which form of contract is satisfactory to the Federal Emergericy 
Administration of Public Works; arid 
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"JThereas, tlie liospital operated by trustees of Rex Hospital has been 
extending charitable relirf and service to the sick, afflictd, and indigent 
poor of Wake County for many years;  and whereas, tlie Commissioners 
of Tl'nke County haye for years made annual appropriations in part  
p y n i e ~ i t  of serviccs rendered by trustees of Rex Hosp tal  in the care 
:111(1 maintenance of tlie indigent sick and afflicted poor of K a k e  County;  
and 

"MT1lereas, under the Constitution and laws of North Carolina. the 
Conin~issioliers of Wake County are obligated and in  duty bound to 
lxor i tk  for the niaintenalice and care of the indigent sick and afflicted 
poor of the county; and 

"T\Tliereas, the present facilities of Rex Hospital, as has been found 
by tlie Supreme Court of Sort11 Carolina, are illadequate to properly 
care for tlic indigcnt sick and afflicted poor of tlie county; and xl~ereas,  
it  has brconie necessary to construct a new, modern, and up-to-date 
hospital for the cRre a d  niaintmance of the sick and afflicted-poor of 
the county; and ~ ~ l ~ e r e n s ,  the cnre m ~ d  maintenance of t l ~ e  indigent sick 
and afllictetl poor of the county is a necessary expense of the county; 
and vlierens, tllc Fedcral Emergency ,Idministration of Public TTorks, 
acting upon the app l i ca t io~~  of the trustees of Rex Hospital, has incli- 
catctl that it xi11 lend to said corl~oration the sum of three hundred fifty 
thous:i~td dollars. of nllicli not in escess of thir ty per ceni of the amount 
cxpcndctl for h h o r  and nmtcrinl employed in the conslruction of tlie 
liospital sliall be by n-ay of grant ;  and wlleroas, the Federal Emergency 
Adniil~istration of Public Works requires as a condition precedent to 
the closing of said loan and the making of funds a ~ a i l a b l e  for the con- 
struction of said l~ospiral, that the Com~nissioners of TVakc County 
e u t ~ r  illto a contract i n  substantially the form hereto at-ached, marked 
3:xliibit ',\,' and made a part  of this resolution, whereby the Comniis- 
sio~lcrs of Wake Countv. i n  consideration of the trustees of Rex Hosnital " 8 

providing adequate and proper care and facilities for die indigelit sick 
and afflicted poor of tlic county that  may be sent to said liospital, agree 
to pay to the trustees of Rex Hospital the sinn of ten tl ousand dollars 
anliunlly o\-cr a period of thir ty years for said se r~ iccs  to be rendered ill 
care a~i t l  niaintcnance of the indieent sick and afflicted Door of the " 
county; and whel-ens, this agreement is satisfactory to the trustees of 
Rex Hospit :~l;  and 

~t Vlicrcas, T the cliarge of ten thousand dollars per annum for said 
services is rcasonablc, and in fact less than fifty per cent of the actual 
cost of caring for the sick and afflicted poor of-the count,y of Wake 
during the past few years; and whereas, the Commissioners of RTake 
County are in duty bound and obligated by law to make provisions for 
tlw car(. and lllaintenaiice of the indigent sick and afflicted poor; and 

" \Vl ic~~~cn~,  the charge of ten thousand dollars per a m u m  for said 
serliccs is reasonable, and in fact less than fifty per cent of tlie actual 
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cost of caring for the sick and afflicted poor of the county of TXake 
during tho past few years; and whereas, the Comrnissioiicrs of TTTake 
County are in duty bound and obligated by law to make pro1 iiioli for 
the care and mairitel~niice of the irld~gent sick ant1 afflicted poor of the 
county; and %liereas, an emergency exists nhich makes it in ipc~at i r  c for 
the Commiisioiitrs of TTTake C'ou~ity to enter into said contract i l l  o r d e ~  
to provide for the care a i d  mairltenance of the iick and afflictr 1 lvlor 9f 
the county, for  that  the hospital cannot be built ni thout this contract; 
arid 

"Whereas, the Commissioners of Wake County ha re  been duly author- 
ized arid empowered to enter into said contract with the trustees of Rex 
IIospital by an  act of the General Assembly of Sor t l i  Caroliria, 1933, 
said act being Housc Bill 3 0 .  259. 

"Now, therefore, bc it resolved by the Commisiiorlers of K a k e  County 
that said contract hereto attached and marked E x h b i t  '-1' be in all 
respects approled arid confirmed and the proper officcrs of this board 
are hereby ordered and directed to execute said contract according to 
l an ,  antl the same is hereby declared a legal a d  binding obligntion of 
TValie County;  and said officers are authorized to do any and a11 things 
necessary to make said contract the legal and binding obligation of 
Wake County. 

('Be i t  further resolved, that there shall be levied annually, at the 
time other taxes are l e~ ied ,  a special tax upoil all the taxable property 
within said county of sufficient ratc and amount to provide for the pay- 
ments called for under said contract, as the same mature." 

The resolution adopted by the trustees of Rex Hospital, and referred 
to in said contract as Exhibit "B," is  as follows: 

"Whereas, the trustees of Rex Hospital contemplate the constructiori 
of a nex,  modern, and up-to-date hospita'l by antl through the aid of 
the Federal Emergency Administration af Public T o r k s ;  and whereas, 
said Goverrlment corporation has required as  a colisideration precedent 
to the closing of said loan that  the trustees of Rex Hospital enter into a 
coutract with the county of Wake a d  State of S o r t h  Carolina, whereby 
said trustees of Rex Hospital will furnish hospital facilities to the indi- 
gent sick and amicted poor of said county for a period of thir ty years, 
beginning I July,  1935, and continuing for thir ty years thereafter, in 
consideration of thc county of Wake paying to the trustees of Rex Hos- 
pital the sum of ten thousand dollars annually for a period of t h i r t ~  
years for said services. 

"Now, therefore, be i t  resolved by the trustees of Rex Hospital that 
said contract be executed and entered into in such form as is approred 
by and required by the Federal Emergency Administration of Public 
Works of the United States; and the proper officers of this corporation 
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nre hcrcby ordcred and directed to execute said contract and do any and 
all th l igs  necessary to make the same a legal and binding obligation of 
this corporation." 

Tlic act of tlie General Assembly of S o r t h  Carolina, referred to in 
saitl contract, anti in tlie resolution adopted by tlie defendant Board of 
Coinmissioilers of Wake County, is as follom : 

"H. B.  289. An  act to amend section one thousant three hundred 
t l i i r tyfirc of the Consolidated Statutes of S o r t h  Carolina, relating to 
the county poor in tlie various counties of the State. 

" T h e  Ge~tera l  Assembly of S o r t h  Carolina d o  enact:  
'(SECTIOX I. That  section one thousand three hundrcxd thirty-five of 

the Cousolidated Statutes of Kortli Carolina be and tlie same is liereby 
amcwkd by addilig a t  tlie end tlicreof the following: 

" 'Tlie board of cominissioncrs of each county, when deemed for the 
best iiiterest of tlie couiity, is liereby giren autliority lo coiitract, for 
periods not to csceetl 30 pears, wit11 public or private hospitals or i i~s t i -  
tutiono locntcd within or without the county to provide for tlie inedieal 
tre:~tnient and liospitalizatioii of the sick and afflicted poor of the couuty 
upo11 sucli terms a1111 coilditions as may be tlgreetl, provided the an~ lua l  
p:~yme~its  required uiider sucli coiitract sliall not be in escess of $10,000. 
Thr  full fai th aiid crc&t of each county shall be deemed to be pledged 
for the pnymcnt of the amounts due under said contracts, and the special 
a p p r o ~ d  of tlw Gelieral ,Issembly is hereby given to the esecution 
tlicrc.of slid to the lery of a special ad ralorem tax in addition to other 
tnscs autliorizetl by law for tlie special purpose of the payment of the 
aliioul~ts to lrecoine due tliereu~ider. The contracts provided for ill tliis 
act aiu1 the appropriations and taxes therefor arc hercby declared to 
be for necessary espeiiscs and for a'special Iturpose within the meaning 
of the Co~istitution of S o r t h  Carolina, a d  for which the special ap- 
proval of the Geileral h s e m b l y  is hereby given, and shall be valid and 
bilidi~lg ~vitliout a rote of the majority of the qualified roters of the 
coul~ty, and arc  expressly exempted and excepted from 911y linlitation, 
condition, or restriction prescribed by the Couuty Fiscal Control Act, 
and acts amclidatory thereof: Provided,  that  tlie County Commissioners 
of Lincoll~ County shall not enter into any such contract except aftcr a 
public licariig at the county courthouse, notice of whic11 hearing shall 
be published for two succesbive wwbs in  a newspaper published in the 
county.' 

llSw. 2 .  That  the Commissionws of Catawba County shall not act 
under tliis bill until a majority of tlie people of the county have voted 
favorably. 
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"SEC. 3. This act shall not apply to the counties of Ashe, hvery, 
Buncombe, Clay, Cumberland, Durham, Gates, Hay~ i~ood ,  Henderson, 
Jackson, Lee, Macon, AIoorc, Nash, Pasquotank, Robeson, S a i n p s o ~ ~ ,  
Transylvania, TVilkes, yadkill, Ron-an, Gaston, Iredell, Surrg, S e w  
Hanover, Washington, Bertie, Brunsxick, Union, Stanly, Yancey. War- 
ren, Vance, Chowan, Currituck, Forsyth, XcDowell, Johnston, Halifax, 
Edgccombe, Pit t ,  Richmond, Roc>kingham, Colun~bus, Guilfortl, and 
Mecklenburg. 

"SEC. 4. Tha t  all l a m  and clallses of laws in conflict with the pro- 
visions of this act are hereby repealed. 

"SEC. 5. That  this act shall be in force and effect from a i d  after 
its ratification. 

"In the General Assembly, read three times, and ratified this 6 March, 
1935." 

When the action was called for trial at the April Term, 1935, of the 
Superior Court of Wake County, judgment was rendered by the court 
as  follo~m : 

"This cause coming on to be heard before the undersigned, Clawson L. 
Williams, judge presiding over the courts of the Seventh Judicial Dis- 
trict, at the regular April Term, 1935, of the Wake County Superior 
Court, and a jury trial having been waived, and i t  llaviug been agreed 
between Banks drendell, attorney for the plaintiff, and Thomas IT. 
Ruffin, attorney for the defendants, that  the court might hear the evi- 
dence, find the facts, and render judgment; and evidence hari11g been 
offerpd by both plaintiff and defendants, and the court having heard the 
argument of counsel, the following facts are found to be true. 

"1. That  this action was brought by the plaintiff, a citizen and tax- 
payer of Wake County, North Carolina, in behalf of himself and all 
other citizens and taxpayers of T a k e  County, North Carolina, against 
the Board of Commissioners of Wake County, Wakc County, m d  the 
individual defendants comprising the Board of Commissioners of Ilrake 
County; and the court finds that  all persons interested in thii: contro- 
versy, who are necessary and proper parties for a determination of the 
questions presented, are before the court and represented by counsel. 

"2. That  this action was brought for the purpose of securir~g a re- 
straining order against the defendants, prohibiting them from executing 
and carrying out a contract which the defendants propose to enter into 
with the trustees of Rex Hospital, a corporation, unless restrained by 
the court. 

"3. T h a t  said contract provides briefly that  the trustees of Rex Hos- 
pital will furnish hospital facilities for the care and maintenance of the 
sick and afllicted poor of Wake County for a period of 30 years, in con- 
sideration of the county of Wake paying to said hospital corporation 
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the sum of $10,000 aniiually therefor, bcgiiniing 1 July, 1935, and pay- 
able annually tliereafter until said 30-year period has (>spired. 

"4. That  the purpose of said contract is to assist tlie trustees of Rex 
Hospital in amortizing n $350,000 Go~ernnient  loan, wliich in turn  xi11 
rcsult in motler~i liospitalization for the poor of T\Tal<e County, and all 
of it3 citizens. ,111d the court finds as a f x t  that  $10,000 annual coil- 
sideration called for in said contract, to be paid by Wake Couuty, is a 
ncccsnry cspcnse of the county within the rncaning of the Constitution; 
niitl is necessary to p r o ~ i d e  and care for tlie sick and afflicted poor of the 

",hit1 tlie court further firids as a fact that  the colisideration of tcii 
tl~ous:\nrl doll:~rs per annum, as p r o ~ i d e d  for in said contract, to be paid 
by X a k e  County, is less than 50 per cent of the actual cost of caring 
for tlie sick ant1 afflicted poor of the county, according to tlie csperierlce 
of tlie county during tlie past three r ea r s ;  and that  tlie coiisideratiori is 
fa i r  aiid reasonable a d  to the great benefit of the taxpayers of tlie 
coul~ty,  wlio without said rontract would have to pay more for the care 
an~d niai i l tc~~ance of tlie sicli and afflicted poor; that an  tmergency exists 
wliicli nialies i t  i in l~era t i re  for tlie Commissio~iers of Wake Countv to 
eiitcr into said contract i n  order to p ro~ i t l e  proper care and mainte- 
liallce for tlie sick mid afflicted poor of the coulity for that the llospital 
caimot bc built without this colitract. 

" 3 .  That  tlie Coinmissioliers of Ral ie  Cou~ity,  and Wake County, are 
duly alltl legally nuthorized to enter into said contract by tlie Collstitu- 
tion of Xortli Carolina, the statutes, and particularly ky an  act of the 
1935 1,egislature briefly designated as Housc Bill KO. 2h9, and are duly 
and legally empowxed and authorized to levy a special ad calorcm tax, 
i n  adtlition to other taxes authorized by law, for the special purpose 
of tlie payment of tlie amounts to become due under satd contract, and 
to pletlge the full fai th and credit of the county in the paymeilt of the 
same. 

"Up011 the foregoing findings of fact the court concludes: 
"1. That  all persons interested in this controversy are now within the 

jurisdiction of tlic court and properly before the court. 
"2. The consideration set forth in said contract is for a necessary 

expense of tlie county, and is fa i r  and reasonable and to the great benefit - 
of the taspayrrs and the county, and is for a special puipose within the 
meaning of the Constitution of S o r t h  Carolina. That  tlie taxes to he 
levied for the payment of the same are necessary espcnse of TITalie 
County, and for special purposes within the nleaning cf tlie Constitu- 
tion, and are ralid a ~ i d  binding without a Tote of the people, and are 
expressly exempted and excepted from any limitatioii, condition, or 
restrictioii prescribed by the County Fiscal Control Act and acts amend- 
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atory thereof. That  the act of the Legislature hereinbefore referred to 
is constitutional. 

"3. That  the contract is binding and legal and, when p r o p ~ r l , ~  ex?- 
cuted, d l  be binding and legal obligation of Wake County, North 
Carolina. 

" I t  is, therefore, on motion of Thomas W. Ruffin, attorney for the 
defendarits, by the court ordered, considerrd, atljutlgrd, and decreetl : 
"1. That  the Board of Colnmissiollers of Wake County, Wake County, 

and the individual defendants comprising the Board of Comnlissioners 
of Wake County be and they arc hereby fully authorized and empow 
ered to enter into the contract described in the pleadings, and do any 
,and all things nccesqary to make said contract the legal and binding 
obligation of Wake County. 

"2. That  said contract, x-hen p r o p ~ r l y  executed, shall be and is ad- 
judged to be the legaI and binding obligation of Wake Courlty. 

"3. The Board of Commissioners of K a k e  County, and their suc- 
cessors ill office are hereby adjudged to have the authority and are 
authorized a11d empowered to lery special taxes for the special purpose 
of the payinent of the amounts to become due urider said contract, and 
in an amount and rate sufficient to proride for the payments called for 
under said contract, as the same mature. 

''4. That  the plaintiff's prayer for a restraining order is hereby 
denied. and the plaintiff's cause of action is  bereby dismissed, it being 
found as a fact that  this action was brought solely for the purpose of 
restraining the defendants from executing said contract. 

",5. That  the defendants recorer their costs, to be taxed against the 
plaintiff ." 

The plaintiff excepted to the foregoing judgment and appealed to the 
Suprcnle Court of North Carolina, assigning as  error the holding in said 
judgment that  on the facts found by the court the contract referred to  
tliertin, when duly executed on its behalf, will be valid and binding on 
Wake County, in all respects. 

Banks Arendell for p la in f i f .  
T h o m a s  IT. Ru,@?z for defendants. 

CONXOR, J. On his appeal to this Court, the plaintiff contends that  
there is error i n  the judgment of the Superior Court of Wake County in 
this action, for that  it is adjudged therein that  the contract referred to  
in  said judgment, v~hen  duly executed pursuant to the resolution of the 
defendant Board of Commissioners of Wake County, will be a d i d  and 
legal obligation of the defendant Wake Couilty, and that for that reason 
the plaintiff is not entitled to judgment in  this action enjoining the 
execution of said contract. 
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The plaintiff contends that  said contract, although duly executed in 
its behalf pursuant to the resolution of the defendant Board of Com- 
missioners of Wake County, will not be l a l id  and binding on the de- 
fendant Wake County, (1 )  for that  said contract on its face purports to 
obligate the defendant Wake County to pay to the trustees of Rex 
Hospital, tlie sum of $10,000 annually for a period of time in  excess of 
thc terms of office of the members of the present Board clf Commissioners 
of Wake County, to wit, for thir ty years from and after 1 July,  1935; 
( 2 )  for that  said contract on its face purports to obligate the defendant 
Wake County to  pay, in part a t  least, the expense of the medical treat- 
ment and hospital care of the indigent si(ak and afflicted poor of said 
county for a period of thirty years from and after 1 July,  1933; and 
( 3 )  for t ha t  said contract, by tlie reference therein to the resolution of 
the defendant Board of Commissioners of Wake County authorizing its 
cxecution, purports to bind succeeding Boards of C3mmissioners of 
Wake County to levy an  annual special tax on the taxable property in 
said county sufficient to raise each year for thir ty years, from and after 
1 July,  1939. the sum of $10,000, for a purpose which is not special, 
and is not a necessary expense of Wake County, without the approval of 
a majority of the qualified voters of said county. 

Thc Board of Commissioners of Wake County is  expressly author- 
ized and empowered by the statute, which was duly enacted by the Gen- 
eral ,lssembly of Xor th  Carolina, a t  its regular session in  1935, in its 
discretion, to contract for a period not t o  exceed thir ty years with a 
public or private hospital or  institution located within c r  without Wake 
County, for the medical treatment and hospital care by such hospital or 
institution of the indigent sick and afflicted poor of said county, upon 
such terms and conditions as may  be agreed upon b j  said Board of 
Commissioners and said hospital or institution, provided the annual 
paymmt  required by such contract to  be made by Wake County shall 
not exceed the sum of $10,000. I t  is expressly declared by said statute 
that  the full  fa i th  and credit of Wake County shall be deemed pledged 
to the fai thful  performance of said contract by Wake Cmnty .  To give 
assurance that  Wake County will be able fully to perform said contract, 
if and when the same shall be made by its Board of Commissioners, the 
said Board of Commissioners is expressly authorized and empowered by 
the statute to lery each year during which said contract 13hall be in force 
a special ad valorenz tax, in addition to other taxes authorized by law, 
on the taxable property in  Wake County. It is  declare3 by the statute 
that  such tax, if and when the same shall be levied, shall be a special tax, 
for a special purpose, and for a necessary expense of W ~ k e  County, and 
shall be valid without tlie approval of a majority of the qualified voters 
of R a k e  County. A11 l a w  and clauses of laws in conflict with the pro- 
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visions of the statute are expressly repealed. The statute is now and has 
been since the date of its ratification, to wit, 6 March, 1933, in full 
force and effect. I t  appears from the Journal  of each house of the 
General Assembly that the statute was enacted in accordance with the 
requirements of section 14, Article 11, of the Constitution of S o r t h  
Carolina. See Frazier I.. Commissioners, 194 N .  C., 49, 138 S.  E. ,  433. 

Wake County is a body politic and corporate, created by the General 
Assembly of Pu'orth Carolina for certain public and political purposes. 
I t s  powers as such, both express and implied, are conferred by statutes, 
enacted from time to time by the General Assembly, and are exercised 
by its Board of Con~missioners, C. S., 1290, which is composed of five 
members, each of whom is  elected by the voters of said county for a 
term of four years. C. S., 1293. I t  is not, in a strict legal sense, a 
municipal corporation, as a city or town. I t  is rather an instrumen- 
tality of the State, by means of which the State performs certain of its 
governmental functions within its territorial limits. Bell v. Conzrs., 
127 N. C., 85, 37 S. E., 136. Speaking of the counties of this State, 
this Court has said, in Jones v. Comrs., 137 N. C., 579, 50 S. E., 291: 
"These counties are not, strictly speaking, municipal corporations at  
all in the ordinary acceptance of that  term. They have many of the 
features of such corporations, but they are usually termed quasi-public 
corporations. I n  the exercise of ordinary governmental functions, they 
are simply agencies of the State, constituted for the convenience of local 
administration in certain portions of the State's territory, and in the 
exercise of such functions they are subject to almost unlimited legisla- 
tive control, except when the power is restricted by constitutional pro- 
visions." I n  O'Berry, State Treasurer, v. Mecklenburg County, 198 
N .  C., 357, 151 S. E. ,  880, i t  is said:  "The weight of authority is to the 
effect that all the powers and functions of a county bear reference to the 
general policy of the State, and are  in fact an  integral portion of the 
general administration of State policy." 

The people of the State of North Carolina, in their Constitution, 
section 7 of Article XI, have declared that beneficent ~ rov i s ion  for  the 
poor, the unfortunate, and the orphan is one of the first duties of a 
civilized and Christian state. I n  accordance with this principle, it has 
been uniformly held in  this State that the care of the indigent sick and 
afflicted poor is a proper function of the  government of this State, and 
that the General Assembly may by statute require the counties of the 
State to perform this function a t  least within their territorial limits. 

The trustees of Rex Hospital, as a corporation created by the General 
Assembly of North Carolina, own and maintain a hospital i n  the city of 
Raleigh, Wake County, North Carolina, for  the medical treatment and 
hospital care of the indigent sick and afflicted poor of the city of Raleigh 
and of Wake County. This hospital is supported by donations of prop- 
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erty and money by indiriduals and by the city of Raleigh and Wake 
County, and also by sums paid by patients who are able to pay for 
services rendered to them. I t  is a public hospital, and is maintained, 
primarily, as a charitable imtitution. See Raleigh v. T~*ustees, 206 
K. C., 483, 17-1 S. E., 278. 

The contract vllich the defendant Boarcl of Commi:sioners of TFTake 
County proposes to make with the trustew of Rex Hospital is in all 
respects authorized by the statute enacted by the Genwal ilsscmbly of 
Xortli Carolina, and when esecuted pursuant to the r~~solut iou  of said 
Board of Commissioners mill be a legal and binding obligation of the 
defendant Wake County, unlcss the statute itself, in scmc of its pro\-i- 
sions, is inralid, for the reason that its enartmcnt is in riolation of pro- 
risiolrs of the Constitution of S o r t h  Carolina, or for other reasons. 

Thc statute does not violate the pro\-isions of scctio~r 6 of ,bt iclc f 
of the Co~istitution of Sort11 Carolina, for the reason that tllc tax wllic11 
the Board of Commissioners of IVake County is  autliorizetl to levy 011 

tlie tasable property in TITake County is a special tax f ' x  a special pur- 
pose, and nil1 be levied with the special apl~roval  of the General Alssem- 
bly. The  tax will not be levied for a ge~leral  county purpose, as for the 
purpcw of providing for tlie poor and infirm of the county (we B. R. 1.. 
Cherol~ce C o z l n f ! ~ ,  193 N. C., 756, 113 S. E., 467), bu -  for the special 
~mrposc  of pro\-iding medical treatment and hospital care for tlie indi- 
gent sick and afflicted poor of the county. Tlie tax, :ilthough it may 
exceed tlie Constitutional limitation, \ d l  not bc void for that  reason. 
The rate of the tax cannot, h o w r c r ,  exceed the rate ~cquiret l  to raise 
each year tlle sun1 of $10,000. 

The statute does not violate section 7 of Article TI1 of the Constitu- 
tion of Kortli Carolina, for the reason that  the tax ~vhich the Board of 
Comnrissiouers of Wake County is authorized to levy on the taxable 
property in Wake County is  for a necessary expense of the county, and 
therefore is T-alicl, although not approved by the majorit) of the qualified 
voters of the county. See Commissioners v. Spitzer Company ,  173 
N. C.. 147, 9 1  S. E., 707. 

The contentions of the plaintiff that  the proposed contract contra- 
renes a sound public policy because of its duration prescnts no question 
of lan affecting the validity of the contract. I n  that  rmpect it is suffi- 
cient to say that  the General Assembly of North Carolina has author- 
ized the contract for  a period not to exceed thir ty yea:s, and that tlle 
Board of Comnlissioners of Wake County, in the exercise of the discre- 
tion vested in  the said board by the statute, has  agreed to contract for 
that  period. I t s  reasons for  so doing are obvious from the record, and 
will not be reviewed by this Court. 

R e  find no error in the judgment. 
Affirmed. 



K. C.1 SPRING TERN, 1935. 367 

STACY, C. J., c l i s se~~t ing :  Under  the  Constitutioli, as  heretofore inter- 
pretcd, the  obligation here sought t o  hc assumed rcquireq the approv:~l 
of a ote of the people to make it  b i l l d i ~ ~ g  or  enforceable. A s  t h e  a i r ~ n ~ a l  
p a p m i t i  :we to rontiilnc over a period of th i r ty  years, i t  is all  the  more 
iniport:int t h a t  a plebiscite be taken. I I ~ ~ r l s o n  1 % .  ( : P P c ~ \ ~ I o ~ o ,  1'33 S. C., 
502, 117 S. E., 620. 

It is  pro7ided by A\rticle V11, section 7, of the Conrtitntion that  " S o  
county, city, t o u n ,  o r  other municipal  corpor:ltioa shall co~i t rac t  a n y  
debt, pledge its fa i th ,  o r  loan i t s  crcdit. . . . esccpt fo r  the iiews- 
sa ry  e ~ ~ ~ c ~ i ~ m t l i r r e o f ,  unlers hy  n I ote of tlic m: l jo r~ ty  of tlic q u : ~ l i f i ~ d  
~ o t e r s  tlierei~i." 

I t  i r  fu r ther  provided i n  Article IT, section 6, of the C'onstitutio~i t h a t  
"The total of the  S t a t e  and  col~l i tv  t : n  011 p r t o l ~ e ~ t y  din11 not except1 
fifteen c e ~ ~ t s  oil the  one liulltlretl t lo l l a r~  valuc of pi operty, esczcpt u l w n  
the  c o u l ~ t y  prol)er ty t ax  is l c ~ i c t l  fo r  ;I ~ p c r i n l  purpose a ~ i d  with t l ~ c  
special aliprortll  of tlic G e w r a l  , l sw~ih ly . ' '  

111 i n t e ~ y r e t i ~ i g  tlicw proTisioiis of tllc organic law, i t  i.; fully cqtah- 
lisliecl hy tllc t1w;~ioiis : 

I. T h t  n i r l ~ i n  the l i n ~ i t : ~ t i o l ~ s  fixcd i n  L\l*ticlc IT, .ection 6, tlic coullty . . 
comm~ssloucrs  of the s c 3 ~  c r d  cou~itioq m a y  h y  t a x ~ i  fo r  the "necc~biar> 
cspcnvs"  of the county i t l ~ o u t  a ~ o t ~  of tlic peo1)lc or s1)ccial lcgiqlatlr c 
approval.  (;/??11i 1 , .  ( 'o tn?\ . ,  201 AT. ('., 233, 159 s. I<.,  439. 

2.  T h a t  f o r  a hlwcinl 1)url)ose ant1 v ~ t h  tlic ipcc71al approval  of tlw 
Gcwcrnl Alqq~liil)Iy the t ' o u ~ ~ t y  commi-s1ol1er3 of tlic qi,~ era1 coulitic, 1ii:1y 
csccwi the Ilmitntioiis bet out i n  - I r t ~ r I e  T', \cction 6, x i t h o u t  n xotc of 
the people: l ' ror idcvl ,  the special 1)urpose co n p p r m e d  h j  the Gtxliernl 
A\ssc~i i l~ ly  is  fo r  a 11ccc~1 . ry  esper~se  of the c.oulity. 1:. I;.  I .  1,etloir 
C 'o l in f :~ ,  200 S. C., 404, 157 S. E., 610. 

3. Tl iat  fo r  n pur1)ose other  tlian a n i w s i n r g  espensc, ~rlictlipr sllecial 
or gcn iml ,  a t a x  m:1y not he h i e d  by the commi.~iolicrs of aiiy c o l ~ ~ i t y ,  
eithcr n i t l h  or ill ~ S C C S ~  of tho l i l l~i ta t ions fixed i n  Article IT, wctioii 6, 
except by a ro te  of the people u i d e r  slicci:rl legislatire authori ty .  l ? .  H. 
v. C'owrs., 1 4 s  3. C., 220, 61  S. E.. 690. 

S u m m i ~ i g  u p  the  d e c i s i o ~ ~ s  ill l l ~ n r l t ~ r s o ~ r  c. STri I tno~gfon,  191  K. ('.. 
269, 136 S .  E., 2.5, Alt lav ls ,  J., spenliillg fo r  t h e  Court ,  sa id :  "(1) T h a t  
f o r  I I ~ C ( S S : I P ~  e x p e n s ~ s  the ~nui l i c ipa l  authorities may levy a tax 1111 to 
tlic co~ist i tnt ional  l imitat ion without  a r o t e  of tlic people mld without 
l e g i ~ l a t i ~  e l ) c r m i ~ s i o n ;  ( 2 )  tha t  fo r  n e c e s s a r ~  expc~lses they m a y  tm!eed 
the constitutional limltatioil  by legislative authori ty ,  ni t l iout  :r ro te  of 
the p c ~ p l c ;  (3) t h a t  f o r  purposes other than  nece\sary espcliv. n t : ~ s  
cannot he levied either nitlli l i  or i n  excess of the constitutional liniita 
tioii except by a r o t c  of the people under  qpecial 1egislati~-e authority," 
citiilg I I e r r i t ~ q  c. B i m n ,  122 N. C'., 420; Tate c. Cotilrs., 12.3 S. C'. ,  312. 



368 I N  THE SUPRENE COURT. [205 

There are three recent cases directly in point : 
1. Armstrong v. Comrs., 185 N. C., 405, 117 S. E., 388, where it was 

insisted that a hospital for tubercular patients should be declared a 
necessary gorernmental expense for Gasfon County. The Court an- 
swered: "We cannot so hold." 

2. Burleson v. Board of Aldermen, 200 S. C., 30, 156 S .  E., 241, 
where i t  was held that  "for the purpose of raising money for the con- 
struction, maintenance, and operation of a public hospital" in the t o m  
of Spruce Pine, "the bolids will not be ~ a l i d ,  unless their issuance was 
authorized by the General Assembly and approved by s majority of the 
qualified ~ o t e r s  of the town of Spruce Pine." 

3. Xash c. Monroe, 198 N.  C., 306, 151 S. E., 634, where it n-as cate- 
gorically declared: "The maintenance of a municipal hospital is not a 
necessary goreriimental expense." I n  this case, a uote given by the city 
of hlonroe for hospital equipment) without popular approval, was held 
to be unenforceable through the courts. 

Nor should it be orerlooked that  v h a t  is now judicially declared a 
necessary expense for Wake County, is, by the Act of Assembly, limited 
to nearly half the counties of the State. The Constitution, ~vhicli 
applies equally to every county in the State, recognizes no such differ- 
ence i11 the essential governmental requirements, if such i t  be, "of prorid- 
ing medical treatment and hospital care for the iildigent sick and 
afflided poor of the county." 

So, unless these cases are  now overruled or renderet apocryphal, the 
law is different in Wake from what it is i11 Gastoil; different in Raleigh 
from what it is i11 Monroe and Spruce Pine. This  ought not to be. 

The  theory in the court below was that an emergency exists n.1iich 
justifies a departure from established principles. It was pointed out 
by Chief Justice Hughes, in I lome Building and L o ~ n  Association 1 % .  

Blaisdell, 290 U. S., 398, that  "emergency does not create power." It 
may furnish the occasion for the exercise of dormant poner, but it is 
not to override constitutional limitations. Schecl~ter l 'oul fq  Corp. c .  
5. S., 79 L. Ed., 885. 

The Constitution is  the protector of all the people. I:t stands as their 
shield and buckler in fa i r  weather and foul ;  and in periods of pa i~ ic  and 
depression, i t  is to them "as the shadow of a great rock in a weary land, 
a shelter in the time of storm." Glenn v. Comrs., supra. 

The theory of the majority here is, that a rote of tke people may be 
dispensed with by inroking the aid of Article XI, sectioii 7 ,  of the Con- 
stitution, which recommends the appointment of a board of public 
charities to care for ('the poor, the unfortunate, and orphan," and 
Comrs. c. Spitzer CO., 173 S. C., 147, 91 S .  E., 707, is cited as authority 
for the position. I t  is a matter of coinmoll knowledge +hat  within sight 
of the city of Raleigh stands the commodious "Wake County Home," 
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which is the  kind of institution considered i n  the  Spitzer case, s u p r a  
H a v i n g  otherwise amply  complied with this  prorision of the Constitu- 

tion, i t  is not contended by the  part ies  tha t  i t  m a y  be called in  aid of 

the present undertaking. Indeed, i t  is  found by consent that  "the pur -  

pose of said contract is to assist t h e  trustees of Rex  Hospi ta l  i n  amortiz- 

ing a. $350,000 governmental loan, x h i c h  i n  t u r n  will result i n  modern 

hospitalizatiori fo r  the poor of Wake County and a71 of i f s  czt izem." 
( I t a l i cs  addcd.) 

I t  should also be o b s e r ~ e d  tha t  R e x  Hospi ta l  is  not a niu~iicipal lp 

owned, operated, o r  controlled institution. K e t c A i e  2.. Hcdr i c l i ,  186 
C., 392, 119 S. E., 767. 

R E I D  B ldRTIN,  A CITIZEN A N D  TAXPAYER OF THE CITY O F  RALEIGH,  
\TAKE COUSTY,  S O I t T H  C'AROI,IKA, I r  HEIIALF OF HIJISELF ASD ALL 
OTIIEK C'ITIZESS ASD TAIPAYEHS OF THE CITY O F  ILU.EI(:II, \TAKE 
COUSTY,  K O R T H  CAROLINA, v. T H E  C l T P  O F  RALEI( ;H,  ASD 

GEOR(;l*; A. ISELI~CY, C:. AI. I:ARTOK, A X D  J .  H. BROITX, ('OMPKISISG 

THE ROAIU)  COJIJIIS8IOKI;'HS Of' THE CITY O F  RALEIGI-I. 

(Filed 26 June, 1035.) 

Taxation X a-Purpose for which municipal debt is inc.urred cleter- 
mines \~hether it is for necessary municipal expense. 

Tlic declaratioi~ of tlie General Asseml)ly in a statute autliorizinp n 
~nunicilrnlity to Icry a t:ts and tlic fii~dil~g of the municillal commissinners 
that the tax i:, for :I 1i~(.essary m u l ~ i c i ~ ~ a l  esl)ellse \\itliin the rlic~ai~iilg of 
Art. T I I .  wc. 7 ,  is not cc~ntrolling, but, wl~en made in goc~tl faith. suc.li 
cleclnrtltioll ant1 fintliiig are ])ersuasive, and are entitled to serious con- 
sicl(~ratioll by the courts in cletcrmining whether the purpose for wliicli the 
t ; ~ s  is l~ ro l~osc~l  to I)e levied is for a 11(~c(~ss:lry 111uilicil)iil exlleilse witliiu 
the meaning of term as used in the Colistitution. 

2. Sane-Municipal tax for purpose of raising revenue necessary for care 
of indigent sick held for necessary municipal expense. 

In accord;~i~cc with the prtrrisions of an act of tlic General Aswmbly, 
the commissioiiers of a city ~~rolwsed to enter into a contract with a public 
11osl)it:tl l)roritlin".or the l ~ a p i ( w t  by the city of tlie sum of $10.000 a 
year for t l~ir ty  years, ill coiisider:~tiol~ of the agreement of the 1lospit;il 
to givr nirclic.:tl care ant1 Iiosliitalizntion to the illdigent sick a l ~ d  irfflictocl 
1)oc.r of the city. ant1 to levy a t a s  to raise rerenue sufficient to meet such 
11:;ymeiitu. I l c ld :  Under the facts found by the trial court, the proposed 
tns  is for a neccw:trJ- n~ni~icipal  cspeme, and the aplrroral of the qualified 
voters of the city is not a l~rerequisite to the validity of the tas. Art. 
T'II, see. 7 .  

STACY, C. J., clisseiltillg. 

 PEAL by plaintiff f r o m  Williams, J., a t  ,Ipril Term, 1939, of 

TAKE. Affirmed. 
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This i s  an  action to  enjoin the execution by the defendant Board of 
Comrnissioncrs of the city of Raleigh, i n  behalf of tlie defendant, the 
city of Raleigh, of a contract with the trustees of R e s  Hospital, pur- 
suant to resolutions duly adopted by the said Board of Co~umissio~iers 
and the said trustees, on the ground that  the said Bclard of Commis- 
sioners lias no lawful power to bind the defendant, tlic city of Raleigh, 
by the execution in its nanle of said contract, and that  its execution by 
tlic said Board of Coiiimi~siollcrs nil1 result ill irreparable tlamages to 
tlie plaintiff n ~ i d  all other citizens and taspayers of the city of Raleigl:. 

Tlw contract wliicli tlie defendant Board of Commissioners propoces 
to eswutc on bclialf of tlic dcfcndaiit, the city of Raleigh, is  i11 nr i t ing  
anti ib in I\ ords and figures as  follows: 

4 ( SOR ~ I I  c1~0~1iY.i-J~AI~E COUSTY. 

"Tliis contract made this day, 1935, by and between the city 
of Raleigh, a municipal corporation of Korth Carolina, orgauized under 
tlie l ans  of said State, party of the first part, and tlie trustees of R c s  
Hospital, a corporatioli duly cliartrred under tlie lams of the State of 
Sort11 Carolina, party of tlie second par t ;  

"TVitnmseth: That  whereas the trustees of Rex Hospital, a corpora- 
tion, party of the secolid part, lias offered to p r o ~ i d c  atlcquate liospitnl 
care for the indigent sick anti affl~ctetl poor of the city of Raleigh for a 
period of tliirty years, beginning oil 1 July,  1932, and continuing for 
tliirty ycars thereafter, for a co~~sidcratioii of ten thousand dollars 
:mnually to be paid by the city of Raleigh, l m t y  of the lirst part. on t l ~ e  
first day of July.  1935, nuti oil the first day of Ju ly  of each succeetliilg 
year thcrcnfter for a period of tliirty years from and aft3r 1 July ,  1923 ; 
and nlicreas, tlic cnre and niai~itenance of the indigent zick and afflicted 
poor of tlic city of Raleigh is a liccrssary espcnse of the said city; and 
nliercas tlie city of Raleigh is  obligated by the Constitution of Sor t l i  
Caroli~la and tlie laws of said State to provide for the care and maintc- 
liancr of its indigent sick am1 afflicted poor; mld nlic -eas tlie city of 
Raleigh is espressly authorized ant1 emponered to elitcr illto tliis con- 
tract by ail act of tlie Gelieral , ~ s m n b l g  of Sort11 Carolina, 1935, it 
being IIouse Bill KO.  2SS, and 

"Whereas, the trustees of Rex Hospital. a corporation, propose to 
build ant1 construct a new, modern, and up-to-date liosp tal nit11 proper 
facilities for the adequatc care and maiutellauce of the iiidige~it \ick and 
nffiictetl poor of the city of Raleigh, through a loail to )3: obtained from 
t l l ~  Fcdcr:~l E n ~ e r g c ~ i c y  A\dmiilistrntion of Public Korks  of tlic t7iiited 
States;  

"S~IY, tlierefore, it is mutunlly agreed between tlie parties hereto, as 
follon s : 
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"1. T h a t  t h c  trustees of Rex  Hospi tal ,  a corporation, nil1 construct. 
equip, alitl main ta in  a modern, ul)-to-(late hospital nit11 proper and 
licceqsary facilities f o r  tlic care and  mailite1ln1lcc of tlie indigrut  sick 
and afflicted poor of the city of Raleigh, arid l l e r e b ~  agree to care fo r  
ant1 11ro1 iilc proper  lioipital far i l i t ics  ill w i d  l ~ o s p l t a l  f o r  the i l~d igen t  
.irk and afflietcd poor of the  ci ty  of Ral t~igl l  f o r  a period of th i r ty  gears, 
b~~i1111ilig. 011 1 Ju ly ,  1933, n ~ r d  rontinuillg f o r  a 1)eriotl of tl l irtv years 
tllercaftcr. ill considcratiou of the p a y ~ l l c ~ l t  by the city of Ra l i~ igh  to thc~ 
trnstees of R c x  Hospi ta l  of tlie snrn of tcn t h o u ~ a n d  dollars ailnually fo r  
;aid servicci, said sum to bc paid 011 1 July,  1935, ant1 on tlic firqt (lag 
of J u l y  of ea rh  iuccwtlillg year thereafter  fo r  said thirty-ycar pcriotl. 

"2. , \ l ~ d  t h e  said citj- of Raleigh, p a r t y  of the first pa r t ,  i n  co~isiticrn- 
ti011 of s:licl s c r ~  ice, to  be relldcretl by  the trnqtecs of Rex  Ho.l)it:rl, l ~ a r t y  
of the secontl part,  Eicrehy agrees and  bi11~1s itself to p a y  to the trustees 
of R m  H o i p i t a l  t h e  sum of tcn t l i o u ~ a ~ i d  tlollars a~i l iuol ly,  fo r  a ~ler iot l  
of t l l i r t r  yc ;~r - ,  the first l ) a p w l i t  of tell thou-and ilollari to  lw ~ i l a t l ( ~  on 
1 J u l y ,  1935, mid the  remailling t~renty-11i11c allnnal p a p t w t ~  caczli ill 
tllc \1un of tell tliou.;al~tl dollars to  he paid on thc  fir.t (lay of J u l y  of 
each qurcc~edi1rg year t1lcw:rfter f o r  .aid perlot1 of tl i lrty ycnri.  

ibI1i tt-timouy u11cwof. tlw city of Ral(ligl1, p a r t y  of t h e  fir-t pa r t .  
has  C : I U S E ( ~  these p r ( ~ ~ ( ~ ~ i t s  to bt S ~ Q I I C ~  ill i ts  11a11ie hj- i t <  iilayor, a:rd t o  
attestetl by its city clerk, a ~ i d  i t s  corporate ieal  to he hereto :~ffisitl, all 
hv authoritj-  of a resolutioli of i ts  13oard of ('oillmis~ioiirr., t l ~ i ~  (la: duIy 
pamv1 and carried, a ~ o p y  of ~12lir11 is a t ta?hed to  this  contract.  111:lrke,l 
Esl i ihi t  mid made :I pa r t  hereof; 

i ' A h t l  the trurtecs of Rex  Hospi tal ,  a corporation, p a r t y  of tlie qccolicl 
par t ,  has  caused these presents to be siglicd n i  i ts  c40rporate Ilame 113' tlic 
c1iairn1:rn of i t s  hoard of trustees, anti i ts  rorporate  seal to be licreto 
affixed slid a t t c 5 t d  by tlie secretary of said board of trusteeq, a l l  1 ) ~  
order of a resolution of its hoard of trustees this  d a y  duly paqiril and 
carried, a copy of rrliicli is attached to this contract,  markccl Exhibi t  
'B,' tlie d a y  and  year  first a b o w  written. 

13 y 
"Attest : X u y o r .  

. . . . . . . . 

Clerk  of f h e  Cify of Raleigh. 

13s 
C'hairman of t h e  Board of T m s f e c s  of Rcz I Iosp i iu l .  

"Attest : 
, . . . . . . , . . . . . . . . . . . .  

S e c r e f a i y  fo the B o a r d  of Y s u s t e r s  of Rez Hospital." 
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The resolution referred to in  the foregoing contract as Exhibit "A" 
mas passed and adopted by the Board of Commissioners of the city of 
Raleigh, the governing body of said city, pursuant to .-he provisions of 
an  act of the General Assembly of Kor th  Carolina, arid expressly pro- 
vides "that there shall be levied annually a t  the time other taxes are  
levied a special tax upon all the taxable property within said city of 
sufficient rate and amount to provide for the payments called for under 
said  ontr tract, as the same mature." The said act was passed by the 
General Assenibly of Korth Carolina a t  its regular session in 1035, in 
accorllance with the requirements of section 14 of Article I1 of the 
Constitution of Xor th  Carolina, and is as follows: 

"H. B. 288. An act to amend section two thousand seren hundred 
and ninety-five of the Consolidated Statutes of North Carolina, relating 
to ordinances for the public health of the State. 

" T h e  General Assembly of S o r f h  Carolina do enact: 
''SE:CTIOK 1. That  section two thousand seven hunired  and ninety- 

five of the Coiisolidated Statutes of Xor th  Carolina be and the same is 
liereby amended by adding a t  the end thereof the folloning: 

"The gol-ernii~g body of any city or to~vn,  a h e n  deemed for the best 
interest of the city or town, is hereby given authority to contract, for 
periods of riot to exceed thirty years, with public or pri1:ate hospitals or 
institutions within or without the city or town, for the medical treatment 
mid liospitalization of the sick and afflicted poor of f i e  city or tonil 
upon such terms arid conditions as may be agreed: Provided, that the 
annual payments required under such contract shall not be in excess of 
ten thousaud ($10,000) dollars. The  full  fai th and credit of each city 
or tonil shall be deemed to be pledged for the paynierit of thc amounts 
due under said contracts. The  contracts nrovided for under this act. 
and tlie appropriations and taxes therefor, are hereby declared to be for 
necessary expenses within the mea~i ing  of the Constitution of North 
Carolina, and shall be valid aiid binding without a vote of tlie majority 
of the qualified voters of each city or town, aiid are l erebg expressly 
exempted from any liniitation, restriction, or provision contained in the 
Couiity Fiscal Control Act, and acts amendatory therecf, as i t  may be 
applicable to cities or towns by virtue of section sixty-fiw, chapter sixty, 
Public Laws of S o r t h  Carolina, 1931. 

" S o  l in~itat ion,  restriction, or provision contained in any general, 
special, private, or public-local lam, or charter of anjr city or town, 
relating to the execution of contracts and the appropriation of money, 
and levying of taxes therefor, shall apply to contracts authorized and 
e secu td  under this act : Procided,  that the town of Lincolnton shall not 
w t e r  into any such coiitract except after a public hearing a t  the coulity 
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courthouse in Lincoln County, notice of which hearing shall be pub- 
lished for two successive weeks in a newspaper published in the county. 
The provisions of this act shall not apply to  the municipalities of Salis- 
bury, Spenccr, East  Spencer, Rocky Jlount,  Reidsville, Leaks1 i l k ,  AIadi- 
son, ,Ishe\-illc, Charlotte, Edenton, Gibsonr-ille, Gree~isboro, Hamlet, 
Hip11 Point, Jamestowu, Rockingham, Tarboro, and Wilinington. 

'(SEC. 2. T h i ~  act shall not apply to the city of High Point, in Guil- 
ford County; to the city of Elizabeth City, in Pasquotank County; nor 
to the coul~ties of Bcaufort, Camden, and Lee, or to any city or to\rli 
tliercill; nor to ally city or town in the counties of ,Ishe, Awry ,  Coluni- 
bus, DRT ids011, Durham, Gates, Jackson, Martin, and Rockingliam; nor 
to  the counties of Ashe, Alesantler, Brunswick, Clap, Curnherlantl, 
Forsytli, Hayrood,  Henderson, Jones, Xacon, Montgomery, Moore, Pas- 
quotmik. Robcson, Sampson, Transylvania, Wilkes, Catawba, Lincoln, 
Surry,  Tasliington, Rowan, Warren, Vance, Johnrton, Edgecornbe, 
Halifax, Cumher l a~~d ,  Davie, Forsytli, Gaston, Harnett ,  Iredcll, P i t t ,  
S ta~l ly ,  Union, and Tadkin.  

"Sw.  3. That  before this act shall apply to any city or town in 
Catawha (70nnty, it  must be submitted to a vote of the people of said 
Catawba County. 

"Shr. 4. That  all laws and clauses of laws in  coriflict with the provi- 
sions of this act are hereby repealed. 

'(SRC. 5. This act shall be in force and effect from and after the date 
of its ratification." 

The act mas duly ratified on 6 March, 1935. 
T h e n  the action was called for tr ial  a t  the April Term, 1933, of the 

Superior Court of Wake County, judgment \\as rendered as follons: 
' T h i s  cause coming on to be heard before the undersigned, Clawson L. 

Til l iams,  judge presiding over the courts of the S e v e ~ ~ t l i  Judicial Dii- 
trict, at tile regular April Term, 1935, of the Superior Court of T a k e  
County, and a jury tr ial  having been waived, and it havi l~g heen agreed 
by alid bet veer^ 13anks Areridell, attorney for the plaintiff, and Thomas 
W. Ruffin, a t t o r ~ ~ c y  for the defendants, that the court might hear the 
e~-idence, find tlie facts, a11d render judgment ; and rr-idmcc l i a ~  ilig 1" ell 
offered by both the plaintiff and the defendants, and the court li:rvi~~g 
heard the argunients of counsel, the folloning facts are found to be true : 

"I. That  this action was brought by the plaintiff, a citizen arid tax- 
payer of the city of Raleigh, in Wake County, North Carolina, in hcllalf 
of hirnself and all otlicr citizens and taxpayers of the city of R:lleigli, 
and tlie city of Raleigh arid the individual defendants composing. tlie 
Board of Commissioners of the city of Raleigh; and the court finds 
that  all persons interested in this controversy who are necessary and 
proper parties for a determination of the questions presented are before 
tlie court and are represented by counsel. 
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"2. That  this action was brought for the purpose of securing a re- 
straining order against the defendants, prohibiting them from executing 
and carrying out a contract which the defendants propose to  enter into 
with the trustees of Rex Hospital, a corporation, unlcbss restraiued by 
the court. 

"3. That  said contract provides briefly that  the truslees of Rex Hos- 
pital will furnish hospital facilities for the care and maintenance of the 
sick and afflicted poor of the city of Raleigh for a period of thir ty years 
i11 co~~sitleration of said city paying to said hospital corporation the sum 
of $10,000 allnually therefor, beginning on 1 July,  1935, and continuing 
thereafter until said thirty-year period has expired. 

"4. That  the purpose of said contract is  to assist the trustees of Rex 
Hospjtal in amortizing a $350,000 Government loan, which in turn will 
result ill modern hospitalization for the poor of the city of Raleigh, and 
all of its citizens. And the court finds as a fact that  thc~ $10,000 annual 
payml-wt called for i n  said contract to be made by the city of Raleigh 
is  a necessary expense of the city within tlle meaning of the Constitu- 
tion of Korth Carolina; and that said contract is necessary to provide 
for tlie sick and afflicted poor of said city. The court further finds as 
a fact that  the sum of $10,000 per alinum as provided in  said contract 
to be paid by the city of Raleigh is less than fifty per cent of the actual 
cost to tlle city of Raleigh of caring for the sick and afflicted poor of 
said city during the past few years, as shown by the esperierice of said 
ci ty;  and that said sum of $10,000 is a fa i r  and reasonable sum for the 
services to be rendered by tlic trustees of Rcx Hospital under said con- 
t rac t ;  and that  an emergency I I O W  exists which makes i t  imperative for 
tlie city of Raleigh to enter into said contract, and thereby provide for 
tlie proper care and inaintenance of its indigent sick and afflicted poor 
who require medical treatment and hospital care. 

' ' 5 .  That  the commissioners of the city of Raleigh and the city of 
Raleigh are duly and legally authorized to enter into :aid contract by 
the Constitution of Sort11 Carolina, the laws of said State, and particu- 
larly by an  act of the General A2ssembly of said Stat12 at its regular 
scssio~i in 1933, known as House Bill No. 288, and arc duly and legally 
authorized and empowered to levy taxes for the purpose of paying the 
sums to become due annually under said contract. a ~ i d  to pledge the full  
fai th and credit of the city of Raleigh to thc payment of said sums. 

"Upon the foregoing findings of fact the court concludes : 
"1. That  all persons interested in  this controversy are now within 

tlie ju~isdict ion of the court, and are properly before the court. 
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"2. T h a t  the  colisidcration set fo r th  i n  said contract is  fo r  a neces- 
sa ry  cxpeilse of the city of Raleigh, and  tha t  said contract i s  f a i r  and 
r e a ~ o n a h l c ,  a ~ l d  is  i n  the  intcrcst of the  city of Raleigh :nit1 all  1t5 
citizcns and taxpaycrk; t h a t  the  taxcs to hc lrrietl  mnlnally fo r  the 
l ~ a y m e n t  of the ailliual sum to be paid untler said rontract 117 the (.it? 
of Ralc,igli n ill he fo r  thc  ncccwary cxpc3~i.cx, of tlie c i ty  of Ralcir.11, 
ant1 n ill hc ~ a l i t l  without the appro\  211 of a major i ty  of tlrr qil:\lifietl 
Totel..: of the city of Ralcir.11; that  tlie lcryi~lp.  of snit1 t a w s  z1r.c OY- 

11wsl> eseml)ted alitl exccptml from all) l i l ~ ~ i t a t l o ~ ~ ,  rt 'strictiol~, 01. pro- 
v~aiorl cwntniiicd in  the Coulity Fi,c:d Colltrol llct ant1 acts amciiclatory 
tllcrc,of, as  it  nlay he :~ppl i rab le  to  rities or tonn. bp  \ i r t u e  of section 6;i, 
chapter  GO, Public- L a n s  of Xort l i  C'nroliila, 1081 ; alld tha t  the  11 ~ y i n g  
of s;lid t a s e ~  is likcnise cq~reqqly  cxxcmptetl and  e s c ~ p t e d  f r o m  ally 
lmiitation, rei t r ic t ion,  or prol-lsion co i l t a~ l~er l  i n  a n y  general,  spctaial. 
p r i m t c ,  o r  public-local law, o r  i n  the  cliartcr of tlic city of R a l e i g l ~ ,  
relating to thc  r s e c u t i o ~ i  of contract i ,  the  al,l,ropriatioii of m o n q ,  and  
the l e ~ y i n g  of taxcs therefor. Tl iat  the  act of t lw General -1sse1rihl~ 
l ~ ( r e i i ~ x h o \ e  rcfvrrcd to  iq constitutional. 

"3. T h a t  the  coiltract is  biniliug ant1 lrgal ari(l, \ \ l ien proprr ly exe- 
cuted, n i l1  be the binding m d  legal ol~l igat ion of tlie city of R a l c i ~ h .  

"It is, thercfore, oil rnotioll of Tlioinas TV. Ruffin, a t tor l i ty  f o r  t l i ~  
defelid:ints, by the  court orilerctl, coi l~idered.  adjutlgcd, ant1 tlwrectl : 

(.I. T h a t  the  ci ty  of Raleigh ant1 the iiltli\ idunl tlcfcnclants composi~l,rr 
the I3oaril of Comnlissioncrs of the ci ty  of Raleigh be and  they arc. 
11~rrI)> ful ly  autllorizcd and  eniponeretl to elittr  illto t l ~ c  colitravt (I(,- 
scribed i n  the pleadings, and  do a n y  and  all  tllings uc.ccwiry to rn:\kr> 
,aid contract the lcgal and  Ijindii~g ot)ligation of tlle c ~ t -  of K;\lci&. 

" 2 .  T h a t  mitl contract, n11t11 properl- esecuted, shall and  i t  is  ad- 
judged to be a legal a i d  hindilig obhgation of the  c i t -  of Rnlcigh. 

"3 .  Tliat the  romrnissioners of the ci ty  of ltalcigli, and their  snc- 
ceiiors i n  office, itre hcrebg adjudged to h a ~ e  the : ruthonty aiitl a r c  
llrrcby autllorizetl and  emponered to ley!- taxes f o r  the p a p e n t  of tlic 
i ~ n r o u ~ ~ t s  to I)cco~uc due  uiider said caolitract, ill a n  a m o u ~ l t  ant1 a t  a ra te  
suificielit to  1)roritle f o r  tlie p q m e n t s  called f o r  m d c r  the said contract 
as  the w m e  m '  'I t ure. 

"-1. T h a t  t l ~ c  plailltiff's p r a y r  f o r  a restrailling order is  1ic~rel)- tle- 
~r ied ,  and  the plailitifl's cause of action is liereby dismissetl. i t  beiiig 
found as  a fact  tha t  this  action was brought solely fo r  the  1)url)ose of 
re.trainirig t h e  d c f e i d a i ~ t s  f r o m  ~ . x c ~ u t i ~ l g  said contract.  

" 5 .  T h a t  the clefenilants recorer their  costs, to  be taxed agailist the 
plai l~t i f f  ." 

Tlic plaintiff excepted. to tlie foregoiiig judgment, and appealed to  the  
Supreme Court of K o r t h  Carolina, assigning a s  e r ror  the signing of 
t h e  judgment. 
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Banks Arendell fo r  plaintiff. 
Thomas It'. Ruffin fo r  defendants. 

C o x r i o ~ ,  J. The contract which the defendant Board of Commis- 
sioners of the city of Raleigh proposes to make with the trustees of Rex 
Hospital is in all respects authorized by the statute which was enacted 
by the General Assembly of Kor th  Carolina a t  its regular session in 
193.5, and for that  reason, when duly executed pursuant to the resolu- 
tion of said Board of Conimissioners, will be a legal anc binding obliga- 
tion of the defendant city of Raleigh, unless the statute itself, in some 
of its provisions, is invalid because it was enacted in violation of some 
provision of the Constitution of Korth Carolina. See .lIarfin 1 % .  Board 
of Commissioners of Wake County, anfe, 354. 

The statute declares that  contracts made in  accordance x i t h  its pro- 
visions, and taxes levied uiider its authority, are for EL "necessary ex- 
pense" within the meaning of these n-ords a.: used in the Constitutiun of 
Xorth Carolina, and that such contracts and taxes shall 3c T-alicl without 
the a p p r o d  of a majority of the qualified voters of the city or town. 

The only question presented by this  appeal which wems to require 
consideration by this Court is  whether the provision of the statute con- 
trawnes the prorision of the Constitution of S o r t h  Carolina found iu 
sectiou 7, ,lrticle V I I ,  ~ r h i c h  is as follows: 
TO county, city, town, or other municipal corporatioli shall contract 

nuy debt, plcdgc its faith, or loan its credit, nor shall any tax be levied 
or collected by any officers of the same except for the necessary expenses 
thereof, unlcss by a vote of the majority of the qualified voters therein." 

If the contract vhich  the Board of Commissioners of the city of 
Raleigh proposes to make with the trustees of Rex Hospital, and the 
taxes ~ r h i c h  the said Boartl of Commissionc~rs agrees to lery, if neces- 
sary to p r ~ v i d e  funds to enable the city of Raleigh to carry out said 
colltrnc2t, are for a necessary expense of the city of Raleigh, then said 
co1itrnc1t, ~ r h e n  duly executed, and said taxes, when dull levied, will bc 
valid. 

The declaration by the General Assembly and the finding by the 
Board of Colmnissioncrs of the city of Raleigh, that both the contract 
a l ~ d  tho tax arc for an expense which is necessary for tlie city of Raleigh 
to illcur is not conclusive upon the courts of this S ta te ;  both, however, 
are persuasive, and i t  appearing that both are made ill good faitll, such 
declaration slid fillding are entitled to serious c o n s i d ~ ~ a t i o n  by tlie 
courts in deciding the questiorl presented by this appeal. See Il'iison v. 
Charloftc, 74 S. C., 748. 

I n  Henderson v. Wilmington, 191 K. C., 269, 132 S. E., 25,  it  is said:  
"The decisions heretofore rendered by this Court make the test of a nec- 
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pssary ~ x p e ~ i ~ e ,  the  purpose f o r  nllicli the  expense i s  to  be incurreti. 
I f  the purpose is  the  nlaintenarice of the public peace or  the adminis- 
t ra t ion of justice; if i t  par takes of a governmental na ture  or purport"  
to  he a n  cxercise by tlie c i ty  of a portion of the State's delegated 50v- 
ereignty;  if ,  i n  brief, i t  i u v o l ~  es a necessary governmental expense-ill 
these caqes t h e  cspense required to  effect the  purpose is lieceisary n i th i l l  
the  meaning of , irticle TII, section 7 .  arid the p o n c r  to incur  such 
expense is liot clepeliclcnt on tlie \]ill of the qualified voters." 

111 F a z i i e f t  I . .  ,110i~nf * l l t y ,  134 S. C., 123, 45 S. E., 1020, it  is w i d :  
"I t  is alnlost in~possible  to  define in k g a l  pllrascology the meaning of the 
vort1s (llereshary expenses' a s  a l ~ p l i c d  to the want i  of a city or toni l  
goiernmeli t .  a precise line cannot he d r a n n  bct~veeli v l i a t  a rc  ant1 n h a t  
a re  ~ i o t  such ~ . X ~ C I I S P S .  T h e  colisequelice is that ,  as  municipalities grow 
ill n t nlth and  population, a s  cix ilizntion a d i  ances n it11 the  liahits and 
c n - t o ~ n r  of ncressary cllangei, the  a id  of the courts is consta~i t ly  ini  okeil 
t o  make decisions on this suhjcct. I n  the na ture  of t l i i~igs  i t  could not 
be otlirrliise; and it 1s not to  be expected, i n  the chailged comlitions 
which occur ill the lives of a progressive people, tha t  t l i i~lgs  d c ~ ~ n c i l  
ueccssary ill the goi ernment  of n~uli ic i l )al  corporat iol~s i n  oiie agc sl~oultl  
be so c.ollsidcret1 fo r  all  fu ture  t m e .  111 tlir  effort of the courtr: to checli 
extra] agancc and to prevent corrupt ion i n  the  goi erriment of citici uiltl 
to11 11s. the judicial branch of the gox-ernmelit has  prohahly qtood by 
f o r m t r  deciiiolis f r o m  too conscrvati\e a qtaiidpoilit, ant1 tbcr thy ob- 
structed tlie ad] ailcc of ljusincss itleas nllich n o u l d  he n1o.t hemfirla1 if  
put  lute operation; ant1 this  coilser\atisnl of the courts, ou tgronn  bv tlie 
riiarcli of progrczs, sometimes appears  a t  a serious disadvantage." 

- i 1 1 p l ~ i n g  the tc *t law la id  d o n n  by Justice .Idurns i n  I Ie~l t lcrson I ? .  

T T 7 ~ ' ~ ~ z / ~ : q i o ~ l ,  a l l /  I X ,  anti appro\  ing  the  principle stated by Jus f i c  c Illotzt- 
1/0t)20.1/ 111 J'az~ ( i f f  2 .  J J O Z L ~ ~ ~  Airy ,  supra, n e  a]-e of the  opinion, and so 
Iioltl, that  011 the facts  founcl by the Supcrior  Court ,  t h e  expenec of pro- 
\ i t l ing for  the  medical t reatment  and. l~osp i ta l  ca re  of the intligeat sick 
ant1 nflictrvl poor of tl12 c i ty  of Raleigh is a necessary e s p m v  of thc 
st1111 city, ant1 tha t  fo r  tha t  rea-on the contract a p p e a r i l ~ g  i n  the  rc,cord. 
iilieli tlul? executctl, ni l1  be a legal arid hinding obligation of the  city of 
R a I ~ i g l i ,  a i ~ d  tliat thc. t a w ,  p r o ~ i d e d  f o r  tliereln, nl icn duly le~icvl,  will 
be i alicl and  collectible. 

Tlie ~uc lg~i ien t  is accorcliligly 
.iffirmcd. 

STACT, C. J., disseiits upon the grounds stated i n  t h e  dissent filed i n  
the companion case of X a ~ f i n  v .  C'ommissione~s of Il'uXe Coutzfy ,  ante ,  
354. 
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STATE r. I. B, hIcLAJIB .\so .IAJIES RAYXOR. 

(Filed 2G Jnne, 1035.) 

1. Criminal Law I m-Ordcr vacating judgment a n d  ordering new tr ia l  is  
I>inding upon defendants failing t o  object t o  t h c  order. 

The valid discretionary order of the trial court vamting a judgment, 
settine aqitlc the verdict and ortlerinq a new trial. to \\hich order tlefencl- 
ant? (lo not ol~ject, nltlinucli prcwJnt in c~onrt, is I~indinc on defendants 
:In11 i~ not s u b j ~ c t  to ellallenre by then1 upon the wl~secluent trial ordered, 
nut1 eritlcnce offered by them in support of their 11lra in abatement upon 
the subqcqnent trial tentlinc to show tlint the order rncatinq the judg- 
ment n-ac, cnterc,tl so that inrrilninntinc ~ ~ v i d r ~ l c c  of rodcfci~tlants mizlit 
bc introtlnccd upon snrh 11ev trial, is pror~erly rsclnded. 

2. C14mina1 Law R 11: L c-During te rm al l  matters  a r c  in  fieri, and court 
may vacatc ,judgment although appeal laad been taken. 

Dnrinr tlie tern1 of court all matters lwforc tlic cc1u.t a t  the term arc 
i t1  p o i ,  and the court has tlie poner durinq the term to vncatc n jndg- 
n~ent .  sclt nsitle the verdict, nn(1 order .I ncw trial, in lric, tliqcrction, 
althoncli an npprnl had been taken 1)y tlcfe~ldnnts from well jutlcment. 

3. Criminal Law F' c-Jud-pnrnt which has  been vacatrcl by discretionary 
order  will not  support a plea of fo rmrr  conviction. 

Where tlie court in its cliscretion has raratcd n judgment ant1 set aside 
the vxtlict rind ordered a new trial. a plrn ~f former convirtiou cnterctl 
upon the subwqurnt trial ordcred is prolwily overrulctl, since the fornicr 
j ~ ~ d w i c ~ i t  l i n v i n ~  becn racated, and tlie vcrtlict set :14tl>. there i i  ~iotliing 
to support the plea. 

4. Bribery B b- 
Evidence of defendants' guilt of bribinc a witness to civc f:11sc tcsti- 

mony 71cld s~ifficient to support tlic verdict of the jury ulmn which tit,- 

fckntlnntr wcre sentenced to impriwnment in the State's Prison. 

ST-LCT, C. J. ,  nnd BROGDES, J., dissent. 

 PEALS by defendants f r o m  Sink,  J., a t  ,Iugust Special Term,  1031, 
of SCOTL.\Y~. N o  error  i n  either nppenl. 

,It - I ~ ~ p u s t  Special T e n n ,  1034, of the Superior  Court  of Scotland 
C o u ~ i t y ,  t h e  follon ing  bill of illtlic~tmcnt n a.s duly returncd by the grand  
ju ry  2s a t rue  bi l l :  

'(SORTII C.\RCII.IS.I-SCOTLAS~ COTSTY. 
Is T H E  S~PFII IOR COVET, ,II.I;~sT TERM, 1034. 

"Tlic jurors  fo r  the  S ta te ,  upon  their  oaths, l ~ r ~ s e r t  tha t  Derv-ood 
Hicks, I;. ,I. Hotlges, I. B. McLamb, a i d  J a m e s  Raynor,  l a t ~  of the 
county of Scotlnntl, on 5 Xny. 1933. ~ i t h  force and arms,  :it ant1 ill the  
county nforeenitl, being pcrsoiis of evil minds and t l i s p o e i t i o ~ ~ ~ ,  ant1 
seeking to defeat the ends of justice i n  the  Super ior  Cour t  of Scotland 
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County, by dishonest practices, in secrecy and 15ith deceit and felonious 
intent to hinder, obstruct, delay, and defeat justice in the Superior Court 
of Scotland Coui~ty,  amolig thernselres, unlanfully, xilfully, fraudu- 
lently, feloiiiously, deceitfully, and corruptly did conlbiue, conspire, con- 
federate, and agree together to bribe the said L. ,I. IIodges and Der\voocl 
Hicks to falsely testify in tlie Superior Court of Scotland Co1111ty in n 
certain case in  ~ l i i c l i  the State of North Carolina n a s  plaintiff and 
I. 13. McLamb n a s  defendant, n i t h  the feloi~ious a i d  fraurlulent inteut 
thereby to hinder, obstruct, delay, a i d  defcat the e ids  of justlee. and 
the orderly aclmii~istration of the laws of the Sta t r  of Sor t l i  Caroli i~a,  
contrary to the form of the statutcs in such caws made and p r o ~ i d e d  
and against the peace and dignity of the State. 

"Secoi~cl ccunt : Tlie jurors for tli:, Statc. u1)on their oaths, do further 
prese~lt that Dcrnood Iiicks, L. -1. Hodges, 1. I3. XcLamb, and James 
Rayiior, late of tlie county of Scotland, oil 5 May, 1933, being prrsolis 
of fraudulent niinds and eri l  dispositions, and wickedly devising and 
intending to hindel), obstruct, delay, and defeat justice in the Superior 
Court of Scotland County, and in furtherance of an unlawful conspiracy 
ainong thenisclrcs to commit bribery and to defeat justice 111 the said 
county of Scotland, unlawfully, wilfully, felor~iously, wickedly, fraudu- 
lently, and corruptly, tlie said James Raynor, acting for himself and as 
agent and attorney for the said I. B. McLamh, L. A. Hodges, and Der- 
uood Hicks, did pay to the said L. A. Hodges and Demood Hicks the 
sum of $300.00 in money, currency of the Criited States, the same being 
in deiiomiiiations of tneuty dollars bills, and the said L. A. I-Iodgt~ and 
Derr~ood Hicks receited the said $500.00 so delirered by the said James 
Ra jnor  as a bribe, and the said money n a s  delirered as aforesaid, a i d  
receired as aforesaid for the purpose and in payment for false testimony 
by the .aid. L. A. Hodges and Derwood Hicks on behalf of the said 
I. B. McLarrib in a certain case pending in the Superior Court of Scot- 
land County, nhcrein tlie S ta te  of North Carolilia n a s  plaintiff arid 
I .  U. l \ icLan~b n a s  defendant, contrary to the form of the statutes in 
such cuaes made and provided and against tlie peace of the State." 

Upon their arraignment on the foregoing intlictme~lt, the defendants 
I. B. McLan~b  and James Raynor, each for himself, entered a plea in 
writillg as follon s : 

"The defendant, before pleading guilty or not guilty to the bill of 
inclictnient returned by the grand jury at the Special Term of the Supe- 
rior Court of Scotland County, ~vhieh  convened on 20 ,lugust, 1934, in 
Laurinburg, S o r t h  Carolina, enters the folloning plea in abate~nent : 
"1. That  at the March Term, 1934, of the Superior Court of Scotland 

County tlie defendant was tried, convicted, and sentenced 011 the follow- 
ing bill of indictment: 
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" 'STATE OF NORTH CAROLINA-SCOTLAKD COUNTY. 
S ~ P E R I O R  C O ~ R T ,  JUSE TERM, 1933. 

( ' 'The jurors for the State, upon their oaths, present that I. B. Mc- 
Lamb, L. ,I. Hodges, Derwood Hicks, and James Raynor, late of the 
county of Scotland, on 5 May, 1933, with force and arms, a t  and in the 
county aforesaid, wilfully, unlawfully, feloniously, maliciously, and cor- 
ruptly, did conspire and confederate together with the intent and pur- 
pose to hinder, obstruct, delay, and defeat the ends of justice and the 
orderly procedure of the Superior Court of Scotland County, i n  an 
action therein pending wherein the State of North Carolina was plain- 
tiff and I. 13. McLamb, Dermood Hicks, and L. 9. Hodgcls were defend- 
ants, and did corruptly, i n  furtherance and in pursuaiwe of said con- 
spiracy of the said I. B. McLamb, did offer to  pay anc did pay as a 
bribe to said Derwood Hicks and L. A. Hodges the sum of $500.00 in 
money, and in return for said money and as  an acceptance of said bribe 
the said Hicks and Hodges agreed to and did falsely testify as witnesses 
i n  said case in  said court on behalf of the said McLamt), and the said 
James Raynor, in pursuance of said unlawful conspiracy, did feloniously 
deliver and pay for the said McLamb to  the said Hodges and Hicks the 
said sum of $500.00 in  money for the purpose of and with the intent 
of bribing the said Hodges and Hicks and n-ith the further intent of 
hindering, delaying, obstructing, and defeating the orderly procedure of 
justice in said court, against the form of the statute in such case made 
and p r o ~ i d e d  and against the peace and dignity of the State.' 

"2. That  from the judgment upon the verdict therein the defendant 
appealed to the Supreme Court of North Carolina; that  elltry of appeal 
was made and appearance bond was fixed by the court; that  the said 
nppearance bond was duly executed and filed with the clerk and said 
defendant was discharged from custody; that the appeal of the defend- 
ant  frorn said judgment was perfected, and thereafter a statement of the 
case on appeal was duly served on the solicitor for thcl S ta te  of the  
Tliirteenth Judi r ia l  District, as required by law, and the same is now 
peliding in the Supreme Court. 

"3. That  after the said appeal had been entered the c o ~ r t ,  of its own 
motion, ordered that  the judgment be vacated and that  the verdict of the 
jury be set aside and that  a new tr ial  be had. 

'(4. That  the court mas without power to vacate the 3aid judgment 
and set aside the said verdict after appeal from the said judgment, and 
to direct a new tr ial  for that  said appeal stopped all further proceedings 
in the Superior Court, and the defendant objects and excepts to any 
further proceedings in  said court. 
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" 5 .  That  the bill of indictment to which the defendant now pleads 
charges the same crimes and is based upon the same facts, conditions, 
and circumstances as the said bill of indictment upon which the de- 
fendant was tried, convicted, and sentenced at the March Term, 1934, of 
the Superior Court of Scotland County. 

"6. That  the defendant now pleads to the bill of indictment returned 
by the grand jury at the Special Term, 1934, of the Superior Court of 
Scotland County, former jeopardy, trial, conviction, and sentence a t  the 
March Term, 1934, of the Superior Court of Scotland County, upon 
the same or a similar bill of indictment, based upon the same facts, con- 
ditions, and circumstances." 

The record of the trial a t  March Term, 1934, of the Superior Court 
of Scotland County of the defendants in this action on the indictment 
referred to and made a par t  of said plea was submitted to the court for  
its inspection. This  record shows that  upon their arraignment on said 
indictment, the defendants I .  B. McLamb and James Raynor each 
entered a plea of not guil ty;  that the jury duly returned a verdict of 
guilty as to each defendant; that on said verdicts there were judgments 
that each defendant be confined in the State's Prison a t  Raleigh, N. C., 
for a term of not less than five or more than seven years, and that he  be 
assigned to work on the highways of the State, as provided by law; that  
upon the coming in of the verdicts, each defendant moved that  the ver- 
dict against him be set aside and that  a new trial he ordered, for errors 
assigned or to be assigned in the trial, and that each defendant exrepted 
to the refusal of the court to allow hie motion; and that  tach dtfendant 
excepted to the judgment against him, and gave notice in open court of 
his appeal to tlie Supreme Court, After such notice, tlie court ad- 
judged that  an appeal bond in the sum of $50.00 and an appearance 
bond in the sun1 of $3,000 for each defendant was sufficient. These 
honds were g i w n  by each defendant, and both defendants were there- 
upon discharged from custody, during the pendency of his appeal to 
the Supreme Court. 

The record further shows that on a subsequent day during said 
March Term, 1934, after notice to each of said defendants, in their 
p re se~~ce  and in t l ~ c  presence of their cou~isel, the court, in its discretion 
and of its o ~ ~ n  motion, ordered that the judgment against each of said 
defe~idnnts be and the same was ~ a c a t e d ;  that the wrdict  of guilty as to 
each of said dcftndants be and the same was set aside; and that a new 
trial he hat1 as to each of said defendants on said indictment a t  the next 
term of the court. Each dcfendarlt was required by the court to give 
and did give a bond for his appearance at the next term of the court, 
tlie dcfendant I. B. &Lamb in the sum of $7,0CO, and the defendant 
Jamcs Raynor in tlie sum of $6,000. Keit21er of the defendants excaepted 
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to or appealed from said order. Both defendants, upon giving the said 
appearance bonds, were discharged from further attendance upon said 
term of court. 

I11 support of their several pleas in  abatement and of former jeopardy, 
tlie defendants offered to introduce evidence tending to show that  a t  
March Term, 1934, of the Superior Court of Scotland County, L. A. 
Hodges and Derwood Hicks were tried together with the defendants on 
the indictment referred to and made a part  of the several pleas, and 
that both the said L. A. Hodges and the said Derwood Hicks, upon 
their arraignment on said indictment, entered pleas of not guilty; that 
both the said L. A. Hodges and the said Derwood Hicks were convicted 
by the jury at  said trial, and were sentenced by the court to imprison- 
ment in the State's Prison, a t  Raleigh, N. O., each for s~ term of not less 
than five or more than seven years; that  after they were convicted and 
sentenced at  said term, and while they were in  the custody of the sheriff 
of Scotland County, awaiting their transfer to the State's Prison, both 
the said L. A. Hodges and the said Derwood Hicks sought a conference 
n i th  the judge who had presided at  said trial, and thai; said conference 
was granted by the judge; and that at  said conference the said L. 8. 
Hodges and the said Derwood Hicks each made a staterxent to the judge, 
which was reduced to writing and signed by the said L. A. Hodges and 
the said Derwood Hicks. These statements were confessions by the said 
L. A. Hodges And the said Derwood Hicks each of his guilt of the crimes 
charged in said indictment, and tended to show that  both the defendants 
in this action were also guilty of said crimes. T h e  defendant contended 
that i t  was in consequence of these statements that the judge made the 
orders in  the action racating the judgments and setting aside the ver- 
dicts against these defendants, and that  said orders were made in order 
that at  a new trial of these defendants the testimony of L. A. Hodges 
and Derwood Hicks might be available to the State as evidence against 
these defendants. 

The defendants further offered evidence tending to $,how that at  the 
time he made the orders vacating the judgments and tretting aside the 
rerdiclts against these defendants a t  the March Term, 1934, of tlie 
Superior Court of Scotland County, the judge made certain statements 
to counsel for these defendants a s  to his purpose in making said orders. 

Thf. court declined to hear the evidence which the defendants offered 
to introduce, and the defendants each excepted. 

The court thereupon found from the record of the trial of the defend- 
ants at March Term, 1934, of the Superior Court of h o t l a n d  County 
that the defendants I. B. McLamb and James Raynor, with their coun- 
sel, wcre both present in court whrn the order* \i~c.atiiig the judgments 
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and setting aside the verdicts against said defendants l17ere entered a t  
said March Term, and that  neither of said defendants then objected or 
excepted to said orders, but that  both deferidants complied with the terms 
of said orders, and thereby acquiesced in the same. 

011 these facts, the court was of opinion that  the orders entered a t  the 
March Term, 1934, of the Superior Court of Scotland County vacating 
the judgments and setting aside the verdicts against these defendants a t  
said term were made in the lawful exercise of power vested in the court 
at said term, and accordingly denied the defendants' pleas in  abatement 
of this action, and of former conviction. Each of the defendants ex- 
cepted to the denial of his plea. 

The  court then ordered that  a plea of riot guilty be entered as to each 
defendant. 

At  the tr ial  evidence was offered by the State tending to show that  
both the defendants are guilty as charged in the indictment. The de- 
fendant I. B. hIcLamb offered evidence tending to  contradict the evi- 
dence for the State, and to support his plea of not guilty. n'o evidence 
n a s  offered by the defendant James Raynor. 

The jury returned a verdict of guilty as to each defendant. 
From judgments that the defendants be confined in the State's Prison 

at Raleigh, N. C., the defendant I. B. NcLamb for a term of not less 
than six or more than ten years, arid the defendant James Rnynor for 
a term of not less than five or more than seven years, each to be as- 
signed to nork  on the State Highways, as p r o ~ i d e d  by law, the defend- 
ants appealed to the Supreme Court. 

Attorney-General Brummitt and Assistant Attorney-General Scazoell 
for the State. 

Ezra Parker, C'anady d Wood, E.  H .  Gibson, and NcLean & Stacy 
for defendant I .  B. XcLamb. 

L .  L. Le~.inson for defendant James Raynor. 

CONSOR, J. There was no error in the refusal of the judge presiding 
a t  the tr ial  of this action at the August Special Term, 1934, of the 
Superior Court of Scotland Couuty to hear evidence nhich tlie dcfciid- 
ants offered to introduce in support of their pleas in abatement and of 
former conviction, tending to show statements made by the judge l~reeici- 
ing a t  the March Term, 1934, of said court to counsel for tlic defelidaiits 
as to his purpose in making tlie orders vacating the judgments arid 
setting aside the verdicts against the defendants at said term. Kor was 
there error in tlie refusal of the judge to hear evidence tending to show 
that said orders were made, as  contended by the defendants, in conse- 
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quence of statements made by L. A. Hodges and Derwood Hicks, after 
the judgments had been rendered, and the verdicts returned against the 
defendants, a t  said March Term, 1934. The record shows that  the 
orders were made by the judge a t  said March Term in his discretion, 
and that  neither of the defendants, both of whom were present in court 
with their counsel, objected or excepted to said orders. U'nless the 
orders vacating the judgments and setting aside the verdicts a t  the 
March Term, 1934, of the court are void for the reason that  the judge 
was without power to make them, the said orders are binding on the 
defendants, and were not subject to challenge by the defendants a t  the 
August Special Term, 1934, of the court. 

I n  Allison v. Whittier, 101 N .  C., 490, 8 S. E., 338, i t  is said by 
Smifh.  C. J.: " I t  is  a settled rule that  the court retains control of cases 
pending a t  any term for i ts  actions, and may recall, reverse, or modify 
anything done previously before its close. Unti l  its termination every- 
thing is i n  fieri, and this liability to correction or revocation underlies 
any action i t  may have taken in the cause. I t  involves an  exercise of 
discretion unrestrained by what may have been previously done, and its 
efficacy depends alone upon the legal capacity of the judge to do the act, 
and this alone is open to an inquiry in the reviewing Court. Of this 
litigants and counsel are required to take notice, and nothing is beyond 
recall until the session ends with the completion of its business. I n  the 
lai~guage of this Court in Branch v.  Walker, 92 N. C., 87, spoken in 
reference to the power of a presiding judge, 'the action was not ended 
when the judgment was entered. The  record stood open for motions 
like the one before us, and other motions that might be made.' " 

I n  S. v. Chestnutt, 126 N.  C., 1121, 36 S. E., 278, it is said by Fuir- 
clofh, C. J.:  ('A court has power during the term to correct, modify, or 
recall an  unexecuted judgment in either criminal or civil cases. 8. v. 
Warren, 92 N. C., 825. The proceedings of a court are i n  fieri until 
the close of a term, and the judge may modify or vacate any order made 
during the term, and his action is  not reviewable unless i t  appears that 
he has grossly abused his power, resulting in oppression. This is not 
only the rule, but i t  is  reasonable and often corrects mistakes made 
without full information. W e  think it common pracrice after verdict 
and judgment in criminal cases to change the judgment as  may seem 
just to the court. .illlison v. Whittier, 101 N .  C., 490; Tzuinn v. Parker, 
119 N. C., 19. These authorities refer to  the power and control of the 
court over its own judgments." 

Under these authorities, the judge presiding a t  the March Term, 1934, 
of the Superior Court of Scotland County, had the power, i n  the exer- 
cise of his discretion, to make the orders vaca t ing tke  judgment and 
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setting aside the verdicts against the defendants a t  said term, and grant- 
ing the defendants a new trial at  the next term of the court. 

There was no error in the refusal of the judge at  the August Special 
Term, 1934, of the Superior Court to sustain the defendants' pleas in 
abatement and of former conviction a t  the March Term, 1934, of said 
court. 

I n  S, v. Lee e t  al., 114 N. C., 845, 19 S. E.,  375, the defendants were 
convicted at  December Term, 1893, of the Superior Court of Forsyth 
County of an  attempt to burn a dwelling-house. After the verdict and 
judgment, the defendants moved in arrest of the judgment. The judge, 
in  his discretion, racated the judgment, set aside the verdict, and ordered 
a new trial. A new bill of indictment was sent by the solicitor for the 
State to  the grand jury, and was returned a true bill. The defendants 
were then tried and convicted on the new indictment. On their appeal 
to this Court from the judgment it was said by Clark, C. J.: "As to the 
plea of former conviction, the former verdict was against the defendants, 
and having been set aside in  the discretion of the court, nothing remains 
to support the plea of former conviction." 

The evidence for the State at  the trial of this action tended to show 
that during the May Term, 1933, of the Superior Court of Scotland 
County, the defendant James Raynor delirered to L. A. Hodges and 
Derwood Hicks the sum of $500.00 as a bribe for false testimony given 
by them in behalf of the defendant I. B. McLamb, who was tried at said 
term of court on an  indictment charging him with feloniously receiving 
stolen property knowing the same to have been stolen; and that the said 
sum of $500.00 was delivered to the said James Raynor by the said 
I. B. McLamb for the purpose of bribing the said L. A. Hodges and the 
said Derwood Hicks, in pursuance of a conspiracy theretofore entered 
into by the said L. A. Hodges, Derwood Hicks, James Raynor, and 
I. B. McLamb. This evidence, together with evidence offered by the 
defendant I. B. McLamb tending to contradict the evidence of the State 
against him, was submitted to  the jury, and was sufficient to support the 
verdict on which the defendants were sentenced to imprisonment in the 
State's Prison. 

We find no error in  the trial. The judgments are affirmed. 
N o  error. 

STACY, C. J., and BROGDEN, J., dissent. 
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CITY O F  SALISBURY v. GEORGE M. LPERLY AND HARTFORD 
ACCIDENT AND INDEMNITY COMPANY. 

(Filed 26 June, 1935.) 

1. Reference C b: Appeal and  E r r o r  P a-Findings of fact  by referee a r e  
conclusive i n  absence of exceptions thereto. 

Where there a r e  no exceptions to the findings of fact by the referee, 
an appeal upon exceptions to his conclusions of law must be determined 
in accordance with his findings of fact, the findings, in the absence of 
exceptions thereto, being conclusive both in  the Superior Court and in 
the Supreme Court upon further appeal. 

2. Principal a n d  Surety B c-Bond of individual a s  city t reasurer  held no t  
t o  cover default of such individual a s  city tax collector. 

The findings of fact by the referee, unescepted to, were to the effect that 
the same individual performed the duties of both city treasurer and city 
tax collector, and that defendant was surety on his bond as  city treasurer, 
and that the city held another large bond in a different surety company 
covering default of the individual in the capacity of city t a s  collector, 
that the respective duties of the two offices were set forth by the city 
council, and that  the defalcations in suit were of moneys received by the 
official in his capacity as  city tax collector and not in his capacity as city 
treasurer. H e l d :  Since the duties of the two offices v e r e  separate and 
distinct, the surety on the bond designating the official a s  city treasurer 
cannot be held liable for defalcations of such officer in  hls capacity as  city 
tax collector, and upon the finding that the defalcations n suit made 
by the official in his capacity as  city tax collector, defendant surety's 
motion for judgment as  of nonsuit should have been allowed. 

3. Same- 
Upon default of a public officer, there is a legal presumption that the 

funds were misappropriated a t  the time of their receipt. 

4. Same--Acts of principal outside his official duties coveired by his surety 
bond cannot be made t h e  basis of liability on t h e  bond. 

Defendant was surety on a bond in which the principal was designated 
a s  city treasurer. I t  appeared from the findings of fact by the referee 
that the principal accepted the office of treasurer r h e n  he was still filling 
the office of city t a s  collector. Held: The contention of the city in a suit 
upon the bond that the principal vacated the office of city tax collector by 
accepting the ofice of treasurer, and that all his official acts thereafter 
were in the capacity as  city treasurer, and therefore covered by the bond, 
is untenable, for, even conceding that the office of city tax collector was 
so vacated, the unauthorized acts of collecting taxes and fees, constituting 
the moneys misappropriated, were not covered by the bond of the principal 
a s  treasurer, i t  appearing from the findings that the duties of the treas- 
urer were specifically defined by the city council, and that they did not 
include the collection of taxes or fees of any kind; and further held: 
That the defendant surety, in  writing the bond in suit, had a right to 
rely upon the designation of the duties of the principal as: contained in the 
minutes of the governing body of the city. 
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5. Estoppel C +An estoppel does not apply where everythng is equally 
well known to the parties. 

Defendant surety is held not estopped to deny liability on the bond of a 
city official in suit by having joined the city and another surety in bring- 
ing suit against the official in an attempt to recover the funds misappro- 
priated, i t  appearing that defendant surety joined in the suit upon infor- 
mation furnished it by the city, that the facts were equally kno~vn to 
the city, and that therefore the surety's joinder in the suit aqainst the 
official did not constitute a deception of the city in respect to the surety's 
liability on the bond. 

APPEAL from Stack, J., a t  September Term, 1934, of ROWAN. Re- 
rersed and remanded. 

J .  TV. Ellis and Stahle Linn for city of Salisbury, plaintif, appellee. 
A. J .  Fletcher and Hayden Clement for Harfford Accidenf and In-  

demnity Company, def e n d a n f ,  app~llant. 

SCHEXCIO J. This  was a n  action instituted by the plaintiff city of 
Salisbury against George 35. Lyerly, as principal, and the Hartford 
Accident and Indemnity Company, as surety, upon certain bonds given 
to the city of Salisbury to  secure an honest accounting of moneys coming 
into the hands of Lyerly. The  bonds were surety not only for Lyerly 
but for other officers and employees of the city of Salisbury, and the 
position of Lyerly is therein designated as treasurer. The  bonds were 
each conditioned as follows : "Now, therefore, if the said 'principals' 
shall, during the period beginning , and ending ) 

well and faithfully discharge all the duties and trusts imposed upon 
them by reason of their appointment or employment as said officers 
and/or en~ployees, except as hereinafter limited, and honestly account 
for all moneys coming into their hands as said officers and/or employees, 
according to lam, then this obligation shall be null and void; otherwise, 
to  be and remain in full force and virtue." The first bond was for the 
period from 1 June,  1929, to 1 June,  1930, and the second for the 
period from 1 June,  1930, to 1 June, 1931, which was extended by 
"continuation certificate') from 1 June,  1931, to  1 June,  1932. 

The case was referred by consent, and the referee heard the evidence 
and reported his findings of fact and conclusions of lam, among the 
latter being that  the evidence was insufficient to establish liability of the 
Hartford Accident and Indemnity Company, and that  a motion for a 
judgment as of nonsuit made a t  the close of all the evidence by said 
indemnity company should be sustained, and that  the plaintiff should 
recover of the defendant George 31. Lyerly the sum of $17,748.25, with 
interest thereon, less a credit of $250.25. The plaintiff city appealed 
from the report of the referee, after having filed four exceptions to the 



388 I N  THE SUPREME COURT. [208 

conclusions of law. No exceptions were filed to the findings of fact. 
When the case came on to be heard at  term time, the judge of the 
Superior Court reversed the conclusions of law reached by the referee 
and entered judgment not only against the principa', Lyerly, but also 
against the surety, the defendant indemnity company, for the amount of 
$17,748.25, with interest, less $250.25. From this judgment the defend- 
ant Hartford Accident and Indemnity Company appealed to the Su- 
preme Court, assigning as error the signing of the judgment as set out in 
the record. I n  an "agreement of counsel," signed by the judge, as to 
the case on appeal, the following appears: "As no exceptions were filed 
to the findings of fact by the referee, and no exceptions were filed on the 
referee's ruling on evidence, i t  is agreed that i t  is unnecessary to send u p  
the referee's ruling on evidence as a part of the case cm appeal." 

Although the judgment of the Superior Court contains the following 
clause: "The plaintiff's exceptions to the referee's conclusions of law, 
numbered 1, 2, 3, and 4, are sustained and judgment given against both 
defendants, (and) any and all findings of fact and conclusions of law 
by the referee inconsistent with this judgment are hereby expressly 
reversed," since there are no exceptions to the findiugs of fact by the 
referee, the case must be determined upon such findings, as the Superior 
Court can affirm, modify, set aside, or disaffirm the re:oort of the referee 
only upon the exceptions taken to it. Wallace v. Benner, 200 N. C., 
124. The findings of fact made by the referee, in the absence of excep- 
tions thereto, were conclusive on the hearing in the fhperior Court, as 
they are on appeal to this Court. Bank v. Graham, 198 N .  C., 530. 

The referee's findings of fact establish that from 1 June, 1929, to 
12 December, 1931, George M. Lyerly acted as both treasurer and city 
tax collector of the city of Salisbury, and that during this time he col- 
lected and failed to account for the sum of $17,748.25, less $250.25, and 
that during all of this period he was covered by the !3everal bonds con- 
ditioned as hereinbefore set forth. These findings further establish that 
the city of Salisbury held an indemnity bond in the sum of $35,000 with 
the National Surety Company indemnifying said city against any fail- 
ure to account for moneys collected by George M. Lyerly as city tax 
collc>ctor, and that this bond was in full force and effect from 2 June, 
1928, to 2 June, 1930, and that in a purported settlement of liability 
under this bond the city was paid by the National Surety Company the 
sum of $13,480.68 on 11 November, 1932. 

The referee's finding of fact numbered 17 is as follows: "The said 
Lyerly occupied the position of city tax collector during the entire 
period beginning 1 June, 1929, and ending 12 December, 1931, and 
collected all the sums shown on Exhibits 'A,' 'B,' 'C,' 'D,' 'E,' and 'F,' 
while acting as city tax collector, even though after 27 November, 1929, 
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he did so in violation of instructions of other citv officials." The items 
shown by these exhibits were the items for which judgment was awarded. 

The question presented to us is whether George M. Lyerly received 
the moneys, for which he failed to account, as treasurer or as tax col- 
lector, since if he received said moneys as treasurer the defendant in- 
demnity company is liable to the plaintiff city in the sum of the judg- 
ment rendered by the Superior Court, and such judgment should be 
affirmed, but, on the other hand, if he received the moneys as tax col- 
lector, the said defendant indemnit,y company is not liable, and the 
judgment of the Superior Court should be reversed and the case re- 
manded for judgment for the appellant in accord with the conclusions 
of law reached by the referee. 

We hold, upon the findings of fact of the referee, particularly upon 
the finding nimbered 17 above quoted, that his Honor erred in reversing 
the conclusions of law reached by the referee. This finding specifically 
states that Lyerly "collected all the sums" for which judgment was 
awarded "while acting as city tax collector." I n  the bonds upon which 
this action was instituted the defendant Lyerly is designated as follows: 
"Name, George M. Lyerly; position, Treasurer." We think this desig- 
nation, when construed in the light of the fact that another indemnity 
bond for a large portion of the period involved was held by the city 
upon the same George M. Lyerly as tax collector, clearly establishes that 
the office of treasurer and the office of tax collector were separate and 
distinct. This distinction also appears from the finding of the fact that 
on 27 November, 1929, the city manager and city council set forth in 
detail in the minutes of the coumil the-respective huties of the treasurer 
and of the tax collector. Since the duties of the two offices were sepa- 
rate and distinct, the defendant indemnity company could not be held 
liable for misappropriations of Lyerly as tax collector upon a bond 
indemnifying the city against misappropriation by Lyerly as treasurer. 

From the findings of fact it appears that there were no shortages in 
the funds of Lyerly as treasurer, and that all of the shortages were in 
funds collected by him as tax collector. The legal presumption is that 
when funds collected are not paid upon demand, that such funds were 
misappropriated at  the time of their receipt. Gilmore v. Walker, 195 
N. C., 460; Power Co. v. Yount, ante, 182. Therefore, since the bonds 
upon which this action was instituted designated the principal as treas- 
urer, the surety could only be held liable for misappropriation of the 
principal in the capacity of treasurer. '(The contract as written, and 
not otherwise, fixes the rights and determines the liability of the surety. 
Sureties have a right to stand on the terms of their contract, and, 
having consented t o  be bound to the extent expressed therein, their lia: 
bility must be found therein, and strictly construed." Imurance Co. 
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v. Durham County, 190 N.  C., 58, and cases there cited. I n  this case, 
in so far  as it relates to liability for misappropriation of moneys col- 
lected as tax collector, the appellant might pertinently propound the 
question: "Is it so nominated in the bond?" 

The appellee contends that since it appears from the findings of fact 
that .Lyerly accepted the office of treasurer when he was still filling the 
office of tax collector, the latter office was ipso facto vacated, and that 
thereafter all the acts committed by Lyerly were committed by him as 
treasurer. We think this contention is untenable. IF it be conceded 
that the acceptance of the office of treasurer vacated the office of tax 
collector, it is a non sequitur that the unauthorized acts of collecting 
taxes and license fees became the acts of Lyerly as treasurer, especially 
in view of the finding of fact that the duties of the trea,mrer were deter- 
mined by the city manager and city council and placed upon the min- 
utes of the council, and these duties consisted mainly in paying out 
funds by checks countersigned by the city manager. The liability of a 
surety is limited to the official acts of the principal, anti is by no means 
an undertaking against every act he may by chance (commit, and the 
appellant, in writing the bonds in suit, had a right to  rely upon the 
designation of the duties of Lyerly as treasurer, as contained in the 
minutes of the governing body of the city. The duties of the treasurer 
are made more definite and distinct by the findings of fact that in the 
same minutes in which they are set forth the collection of taxes and 
license fees is made the specific duty of another city officer, namely, the 
cashier, and also in the same minutes the duties of the tax collector are 
likewise definitely and distinctly set forth and do not include the col- 
lection of taxes or fees of any kind, but are confined mainly to receiv- 
ing tax returns, making tax reports, and keeping tax books. 

The appellee further contends that the appellant is estopped to deny 
its liability upon the bonds in suit by reason of the appellant's having 
joined with the appellee and the Rational Surety Company in a former 
action against Lyerly and his wife for the appointment of a receiver 
and the recovery of funds misappropriated by him as treasurer and as 
tax collector. We think this contention is also untenable, since it 
appears from the findings of fact that the appellant in joining such 
action did so upon information furnished it by the appellee, or fur- 
nished its agents by the appellee's agents. As was written by Shepherd, 
J . ,  in Estis v. Jackson, 111 N .  C., 145, ". . . in order to work an 
estoppel i n  pais, 'there must be conduct--acts, language, or silence- 

- - 

amounting to a representation or a concealment of material facts,' and 
that ?he truth concerning these facts must be unkno.wn to the party 
claiming the benefit of the estoppel.' 2 Pom. Eq., 264. 'The estoppel - - 

is removed by proof that the party claiming its existence, even though 
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mistaken in  regard to his rights a t  law, had notice of the actual state of 
the facts a t  the time of acting upon the representation, and this, though 
the representation was made under oath.' Bigelow Est., 520. 'The 
estoppel does not apply where everything is equally well known to both 
parties.' Herman Est., sec. 957." I n  this case i t  appears that no decep- 
tion was practiced upon the appellee by the appellant in connection with 
the former action, and that  everything was equally well known to both 
parties, since the appellant joined in the former action solely upon in- 
formation given to it by the appellee. The appellant made no repre- 
sentation to the appeIlee that  caused the appellee to  enter suit against 
Lyerly and his wife, but, on the contrary, the appellant entered the suit 
on account of representations made to i t  by the appellee. 

We conclude that  the Har t ford  Accident and Indemnity Company, 
upon the findings of fact of the referee, is  entitled to have its inotiorl for 
judgment as of nonsuit sustained, and the judgment of the Superior 
Court is therefore reversed and the case remanded for judgment in ac- 
cord with this opinion. 

Reversed and remanded. 

STATE v. 77". B. WALTERS, JR. 

(Filed 26 June, 1035.) 

Constitutional Law F d-Defendant pleading not guilty may not waive 
constitutional right to jury triad without changing his plea. 

Defendant was convicted of a misdemeanor in the mayor's court ul2on 
his plea of not guilty. Upon appeal to the Superior Court the case was 
submitted upon an agreed statement of facts, and the court adjudged the 
defel~dilnt guilty. Held:  Defendant, without changing his plea, could not 
waive his colistitutional right to a jury trial, aucl there was error in  the 
judgment. 

APPEAL by defendant from Harris, J., a t  Xarch  Term, 1935, of 
ORAKGE. Error .  

This  is  a criminal action in  which the defendant is charged with the 
commission of a misdemeanor, to wit, the violation of an  ordinance of 
the town of Hillsboro, N. C. C. S., 4174. 

The action was begun by a criminal warrant  issued by the mayor of 
the town of Hillsboro, and was tried in the mayor's court of said tox~n, 
on defendant's plea of not guilty. The defendant was convicted, and 
appealed from the judgment a t  said trial to the Superior Court of 
Orange County. 
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After the action was docketed in  the Superior Court of Orange County, 
and while it was pending in said court for trial, de nouo, the attorney 
for the town of Hillsboro and the attorney for the defendant submitted 
to  the judge of said court an  agreed statement of facts, and agreed that 
said judge should consider said facts agreed, and rcnder judgment 
thereon, expressly waiving a tr ial  by jury. 

The judge was of opinion that  on the facts agreed the defendant is 
guilty, and thereupon adjudged that  defendant pay a fine of $1.00 and 
the costs of the action. 

The defendant excepted to the judgment and appealed to the Supreme 
Court. 

A f f o m e y - G e n e r a l  h'eazuell and Assistant .-Iftorn.-y-General Ailien for 
the State .  

Gilbert B .  Swindell and Jones d? Brassfield for defentlanf.  

PER CURIAIK 111 8. v. Sfrazighn,  197 N. C., 691, 150 S. E., 330, it is 
said:  ('It lias been held in  a number of cases that where a defendant in 
a criminal prosecution, on tr ial  in the Superior Court, ,?ilters a plea of 
not guilty to the charge preferred against him, he may uot thereafter, 
without chailging his plea, waive his coi~stitutional right of trial by 
jury. 8. .c. Uartsf ie ld,  188 IT. C., 357, 12-1- S.  E., 629. And this ap- 
plies t o  misdemesi~ors as well as to more serious offenses. S. v. l'ulliam, 
184 N. C., 681, 114 S.  E., 394." 
-1 judgment against a defendant in a criminal action 3~110 has entered 

a plea of not guilty of the crime with which he is  charged, and who has 
not witlidra~vn said plea, is erroneous when there mas no verdict, either 
gearral or special, to support the judgment. S .  v.  Uea:$ley, 196 N .  C., 
797, 147 S. E., 301. 

I t  is ordered that  this action be rcnlanded to the Superior Court of 
Orange County for tr ial  i n  said court, as provided by law. S.  v. 
Pullia m, supra. 

Error.  

RlIKKIE SOUTHARD v. J. 0 .  SOUTHARD. 

(Filed 26 June, 1935.) 

Divorce E a-Court need not And facts supporting ord~er for alimony 
pendente lite when complaint alleges facts sufficient to support order. 

Where the complaint alleges facts sufficient to entitle plaintiff to ali- 
mony pendente lite under C. S., 1667, it is not error for t i e  court to gralit 
plaintiff's motion therefor and refhse to find the facts upon which the 
order is based, since it will be presumed that the court found the facts 
as alleged in  the complaint for the purposes of the hearing. 
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APPEAL by defendant from Pless,  J., at  February Term, 1935, of 
ROCKIKGHAM. Affirmed. 

This  i s  a n  action for alimony without divorce. C. S., 1667. 
The action was begun in  the Superior Court of Rockingham County 

on 14 November, 1934, and was heard a t  the February Term, 1035, of 
said court on plaintiff's motion that  pending the trial of the issues 
raised by the pleadings the defendant be ordered by tlle court to pay to 
plaintiff reasonable sunis for her support, pendente Zite, and for her 
counsel fees. 

F rom an order that he pay to plaintiff, out of his earnings, the sum 
of $3.50 per week for her support until the further order of the court, 
and the sum of $25.00 as her counsel fees, the defendant appealed to the 
Supreme Court, assigning as error the refusal of the court to find the 
facts on which the order was made, and the signing of the order. 

D. F.  M a y b c r r y  and E l u n f e r  K.  P e n n  for plaintif f .  
S h a r p  & S h a r p  for de fendan t .  

PER CURIATI. I t  is alleged in the complaint, and admitter! i n  tlle 
answer, that the plaintiff and the defeiidant were married to each other 
on or about 25 January,  1913; that  they lired together as llusbald and 
wife until I 7  September, 1934, and that  they are nonr l i r i i ~ g  separate 
and apar t  from each other. 

I t  i s  further alleged i n  the complaint that  on or about 17  September, 
1934, the defendant, without cause or justification, abandoned the plain- 
tiff, and has since failed and refused to  proride for her support. This 
allegation i s  denied in the answer. The  defendant alleged that  the 
plaintiff, without cause or justification, abandoned him on or about 
17  September, 1934, and has since refused to return to his home or to 
live with him. 

By virtue of the provisions of C. S., 1667, pending the trial of the 
issue raised by the pleadings, on the facts alleged in the coniplaint, the 
plaintiff is entitled to an  order of the court that  defendant pay to her, 
out of his earnings, a reasonable sum for her support, pendente l i te,  and 
for her counsel fees. 

Tliere was no error i n  the refusal of the court to  find the facts on 
mhich the order was made. Price  v.  Price ,  188 N .  C., 640, 123 S .  E., 
26-2. The  presumption is that  the court, for the purposes of the hearing, 
found that  defendant had wrongfully abandoned the plaintiff, as alleged 
in the complaint. B y e r l y  v. B y e r l y ,  194 N. C., 532, 140 S. E., 158. 
The order is 

Affirmed. 
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W. T. EFIRD, GUARDIAN OF TV. T. EFIRD, JR., JOHN EFIRD, DOROTHY 
EFIRD, RUTH EFIRD, JAKE EFIRD, COLUMBTJS EFIRD, AND 

THOMAS EFIRD, A K D  W. H. EFIRD AND J .  J.  EFIRD, V .  R. L. SMITH, 
CHARLES -4. CANNON, AND WACHOVIB BANK AND TRUST COM- 
PANY, TRUSTEES UNDER THE WILL OF JOHK S. EFIRD, DECEASED. 

(Filed 2G June, 1935.) 

1. Trusts  F &Plaintiff beneficiaries mus t  make  ou t  prima facie case 
against trustees t o  be entitled t o  their  renioval. 

Wlirrc the court finds thnt the plaintiffs, beneficiaries under a trust 
crentcd by will, hare not made out a prrma facie case that defendant 
trustees mcre guilty of misconduct or bad faith in t l e  administration 
of the trust or of damaxe to plaintiffs in the administration thereof, the 
findilizs support tlie court's order refusing plaintiffs' prayer for the 
remoral of the trustees. 

2. Appeal and  E r r o r  F b- 
TVl~erc tlie only assignment of error is based on appellants' exception 

to  the jntlginent, and the judgment is  supported by the findings of fact, 
the jrid;ment will be nfiirrned on appeal. 

3. Appeal and  E r r o r  J d- 
The burden is on appellant to show error upon apper~l. 

4. Appeal and  E r r o r  F a- 
Only qucstiol~s presented by exceptions duly taken can be reviewed by 

the Suprenic Court on apl~enl. 

STACY, C. J., dissents. 

RPITAL by plaintiffs f rom Clement ,  J., a t  Chambers ,  i n  the town of 
Alhemarle, on 9 October, 1934. Affirmed. 

T h i s  is  a n  action for  a n  accounting by the  defendants as  trustees 
under  the will of J o h n  S. Efird, deceased, lo  the  plaintiffs a s  beneficia- 
ries under  said will. See I n  r e  Will of E f i rd ,  195  N. C., 76, 1 4 1  S. E., 
460. 

T h e  action was heard on  affidavits submitted by both t h e  plaintiffs 
and  the defendants. 

011 t h e  facts  found by t h e  judge, the  motion of the  plaintiffs f o r  the  
relief prayed f o r  i n  their  complaint was denied. T h e  action was dis- 
missed, a n d  t h e  plaintiffs excepted and  appealed to  the  Supreme Court,  
assigning as  error  t h e  signing of the  judgment. 

V a n n  & Mil l i ken  and Varser ,  M c I n t y r e  & H e n r y  for plaintiffs. 
M a n l y ,  Hendren  & W o m b l e ,  Wm. H .  Beckerdite,  and Cansler & 

Cansler for defendants.  
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PER CURIAXI. After hearing the affidavits submitted by both plaill- 
tiffs and defendants, and arguments of their counsel, the judge found 
as a fact, and held as a matter of law, that the plaintiffs had failed to 
make out a pr ima  facie ease against the defendant trustees, or any of 
them, to the effect that they have been guilty of any bad faith. mis- 
conduct, or other breach of trust in the administration of their trust, 
as alleged in the complaint, or that the plaintiffs or other beneficiaries 
of said trust h a ~ e  suffered any loss or damage on account of the admin- 
istration of said trust by the defendant trustees. 

On these findings of fact and conclusions of law, the motion of the 
plaintiffs for the relief prayed for in their complaint was denied, and 
the action dismissed. 

The only assignment of error in this appeal is based on plaintiff's 
exception to the judgment. This assignment of error cannot be sus- 
tained, because the judgment is supported by the fillclings of fact. 
Manifestly, if the plaintiffs failed to show at least a pm'ma facze case 
at the hearing of their motion, they are not entitled to the relief sought 
by their action. 

The judgment is affirmed on the authority of Wilson v. Charlot te ,  206 
K. C., 856, 175 S. E., 306. I n  that case it is said: 

'(It is elementary law that upon appeal to the Supreme Court the 
appellant must show error. Moreo~er,  this Court can only review such 
questions as are presented by exceptions duly taken and assig~mie~lts of 
error duly made." 

Affirmed. 

STACY, C. J., dissents. 
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1. Taxation C c-Commissioner of Revenue mus t  follow s ta tu te  i n  levying 
taxes. 

In  assessing income taxes against a corporation the Commissioner of 
Rereuue must follow the statute, leaving the question of whether the 
result is arbitrary or unwarranted to the determination of the courts upon 
appeal of the corporation. 

2. Taxation C f-The burden is on  the  appealing taxpayer to show alleged 
unconst~i tut ional i t~ of levy. 

On appeal to the courts f r o n ~  the levy of taxes by the Commissioner of 
Revenue, on the ground that  the result reached by the Commissioner is 
unconstitutional, the burden is on the appealing taxpayer to show such 
unconstitutional result. 

3. Appeal and  E r r o r  J d-The findings of t h e  t r ia l  court  a r e  conclusive on  
appeal when supported by any  competent evidence. 

Where the trial court hears the evidence, overrules the findings and 
conclusions of the referee, and makes contrary findings in support of his 
judgment, the Supreme Court, on appeal, will not weigh the evidence, but 
will affirm the findings of the trial court if they are  supported by any 
competent evidence. 

4. Reference C -Trial court may review t h e  evidence a n d  make  Andings 
of fact  contrary t o  those of t h e  referee. 

In reviewing a report of a referee, the trial court is not bound by the 
findings of fact by the referee, but may review the evidence and make 
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contrary findings, which findings by the trial court a re  conclusive upon 
appeal to the Supreme Court if supported by any comp,?tent evidence. 

5. Taxation C f-Where taxpayer contends that result of computation of 
income for taxation is unconstitutional he may not pi-evail by assailing 
method of computing taxable income. 

Defendant railroad corporation operated its railroad partly within and 
partly outside the State. The Commissioner of Revenue assessed its in- 
come tasable by the State in accordance with the r~tatutory formula. 
Section 312 of the Revenue Act of 1927 and 1929. Defendant contended 
that  the acts, a s  interpreted and applied by the Commissioner, operated 
unconstitutionally in defendant's case. Held: Defendant cannot prevail 
merely by assailing the Commissioner's method of cor?puting deductible 
items in ascertaining the taxable income, but must s h o ~  that the result of 
the Commissioner's computation of taxable income was unconstitutional 
as  alleged, and in this case defendant i s  held to h a w  failed to make 
apparent any reversible error in the trial court's conclusion, upon s u p  
porting findings of fact, that defendant had failed to show want of due 
process, or lack of equal protection of the laws. 

APPEAL by  defendant f r o m  Grady, J., a t  J u n e  Term,  1934, of WARE. 
Proceeding t o  recover taxes pa id  under  protest, and  alleged to have  

been erroneously or  illegally assessed. 
T h e  Norfolk and  Western Rai lway  Company,  hereafter  called the  

defendant, duly filed wi th  the  N o r t h  Carol ina Coinmissjoner of Revenue 
income t a x  re tu rns  f o r  the  years  1927, 1928, and  1929. N o n e  of these 
returns showed a n y  taxable income f o r  the  specified period. O n  27 
October, 1930, the  Commissioner of Revenue made  reassessments against  
the defendant, upon the  basis of said returns, which resulted i n  t a x  
levies, wi th  interest thereon, f o r  the  respective years, as  follows: 

Year Tax 
1927 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ... ..... ...........$825,737.70 

Interest  . . . . . . . . . . . . . . . . . . . .  .... . . . . . . . . . . . . . . . . . . . . . .  3,989.34 

. . . . . . . . . . . . . . . . . . . . . .  Tota l  . . . . . . . . . . .  ....... .$29,727.04 

1928 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $25,097.32 
Interest  . . . . . . . . . . .  .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2,384.25 

Total 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .................. 1929 .......... $28,225.22 
In te res t  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  987.88 

. . . . . . .  ................................. Tota l  .. $?29,213.10 
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Under protest, duly filed, the defendant paid these assessments, aggre- 
gating $86,421.71, and proceeded, agreeably to the terms of the statute, 
to recover them back. I t s  protest having been overruled by the Com- 
missioner, the defendant appealed from said ruling to the Superior 
Court of Wake County. Here the matter was referred, on motion of 
defendant, to Hon. J. Cramford Biggs, as referee, to find the facts and 
report the same, together with his conclusions of law, to the court. 

The defendant contended that the pertinent parts of the Revenue Acts 
of 1927 and 1929, as interpreted and applied by the Commissioner, 
"operated unconstitutionally upon protestant." With this contention, 
the referee, upon the facts found by him, agreed, largely upon authority 
of Southern  R y .  Co. v. Kentucky ,  274 U .  S., 76. On exceptions duly 
filed, the judge of the Superior Court disagreed with the defendant's 
contention, overruled the determinative findings and conclusions of the 
referee, upheld the constitutionality of the statutes, as had already been 
done i11 A. C. L. R. Co. v.  Doughton, 262 U .  S., 413, found supporting 
facts, mld concluded that the defendant had failed to show want of due 
process, or lack of equal protection of the lans. 

From judgment dismissing defendant's protest, it appeals, assigning 
errors. 

Llttorney-General Seawell and Assistant Aftorneys-General A i k e n  and 
B r u f o n  for A. J .  Malczuell, Commzssio~zer of  Reuenue. 

Theodore 'ITr .  Rea th ,  F.  111. Rivinzls, 17. 1V. Coxe, X u r r a y  Allen, and 
Bur ton  Craige for defendant. 

STACY, C. J., after stating the case: I t  may be conceded, as appellant 
alleges, that, from a procedural standpoint, the record is not in very 
satisfactory shape. Uuch of i t  is beside the point. However, as we 
understand it, the issues involved are comparatively simple. The case 
easily falls upon one side or the other of the constitutional line. 

The defendant is a railroad, or public service corporation, operating 
in  part  within and in  part without this State. I t  has three branch lines 
of railroad in North Carolina, with .termini a t  Winston-Salem, Durham, 
and Elkland. Each of the three branches connects directly with the 
defendant's main line in Virginia at  Roanoke, Lynchburg and Abing- 
don respectively. 

The statutory formula for ascertaining the net taxable income for 
such a corporation is set out in section 312 of the Revenue Act, 1927, and 
substantially repeated in  the same numbered section of the 1929 act, as 
follows: "When their business is i n  part  within and in part without the 
State, their net income within this State shall be ascertained by taking 
their gross 'operating revenues' within this State, including in  their gross 
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'operating revenues' within this State the equal mileage proportion 
within this State of their interstate business and deducting from their 
gross 'operating revenues' the proportionate average of 'operating ex- 
penses,' or 'operating ratio,' for their whole business, as shown by the 
Interstate Commerce Commission standard classificatim of accounts. 
From the net operating income thus ascertained shall be deducted 'un- 
collectible revenue' and taxes paid in this State for the income year, 
other than income taws, and the balance shell be deemed to be their net 
income taxable under this act. That in determining the taxable income 

u 

of a corporation engaged in the business of operating a railroad under 
this section, . . . when any railroad is located pa..tly within and 
partly without this State, then said net operating income shall be in- 
creased or decreased to the extent of an equal mileage proportion within 
this State of any credit or debit balance received or pitid, as the case 
may be, on account of car or loconlotive hire." 

The defendant filed its returns for the years in quejtion under the 
Revenue and Machinery Acts applicable at the time. They showed no 
taxable or net income. and no tax was tendered with the returns. Upon 
examination and investigation, the Con~niissioner of Revenue found that 
the statutory method of determining deductions from gross operating 
revenues within the State had not been followed by the defendant in 
making out its returns. H e  thereupon applied the "yardstick" of the 
statute and revised the returns by deducting from "gross 'operating 
revenues' within this State," as ascertained by him, "the proportionate 
average of 'operating expenses,' or 'operating ratio,' for their (its) whole 
business, as shown by the Interstate Comnlerce Commission standard 
classification of accounts," thus producing a net taxable income for each 
of the years in question. 

It is stated in paragraph three of the judgment, to which no exception 
is taken, that no question is raised as to the Commissioner's method of 
computing the "gross operating re~enues" of the defendant in this State. 
Only the method of computing the "gross operating expe~ses," or "oper- 
ating ratio," as deductible items, is challenged. "Neither is any ques- 
tion raised as to the correctness of the taxes paid by the defendant, if 
the Commissioner be correct in his interpretation of the statute." 

We may say, in passing, that the Commissioner of Revenue was under 
the necessity of following the statute, whatever the consequences. A. C. 
L. R. Co. v. Doughton, 262 U. S., 413. I f  this produced an arbitrary 
or unwarranted result, by placing an unreasonable burden upon the 
defendant, the fault was not his, but that of the law. The burden of 
showing this alleged unconstitutional result was on the defendant. I t  
carried the burden to the satisfaction of the referee (Bans Rees Sons 
v. Maxwell, 283 U. S., 123), but not to the satisfaction of the judge of 
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the Superior Court, who heard the matter on exceptions. iTlazwell 
v. Kent-Cofey  i l f fg .  Co., 204 N. C., 365, 168 S. E., 397, 291 U. S., 642. 
I n  this state of the record, according to our uniform ~ ~ r a c t i c e ,  the find- 
ing of the judge of the Superior Court prevails orer that  of the referee. 
Pickler v. Pinecrest Xanor ,  195 N .  C., 614, 143 S. E., 8 ;  I i enney  v. 
Hotel C'o., 194 I\T. C., 44, 138 S. E., 319; State v. JacLso71, 183 S. C., 
695, 110 S. E., 593; Justice v. Boone Fork Lzlmber Co., 181 N. C., 390, 
107 S. E., 232. 

I t  was said in  Dumas v. iliorrison, 175 N. C., 431, 95 S .  E., 775, that  
the "findings of fact by a referee, though entitled to weight, are not con- 
clusive, and if not justified by the evidence may be disregardetl, or set 
aside by tlie court and a decree entered according to  i ts  own view of the 
evidence. I t  must be remembered that  a judge of the Superior Court 
in reTiewing a referee's report is not confined to the question whether 
there is any evidence to  support his findings of fact, but he may also 
decide that  while there is  some such evidence, i t  does not preponderate 
i n  favor of the plaintiff, and thus find the facts contrary to those re- 
ported by the referee. The  rule is otherwise in  this Court, when a 
referee's report is under consideration. W e  (30 not review the judge's 
findings, if there i s  any evidence to  support them, and do uot pass up011 
the weight of the evidence." See, also, 1Tri1son v. Allsbrook, 205 N C., 
597, 172 S. E., 217, and Thompson v. Smith ,  156 N .  C., 345, 72 S. E., 
379 (opinion in the latter case by Walker, J., pointing out the difference 
between the duties of the tr ial  court and the appellate court in dealing 
with exceptions to reports of referees). 

S o r  would the defendant be entitled to succeed by simply assailing the 
method of computing deductible items in ascertaining net income. I t  
must show the unreality of the resultant taxable income. Such was the 
holding in Underwood Type~cr i ter  Co. w. Clzamberlain, 233 U .  S., 113, 
and Bass, Ratclift d2 Grcttan, Lfcl., v.  State Il'az Corn., 266 U. S., 271. 

On the record as presented, tlie defendant has failed to make appar- 
ent any reversible error. 

Affirmed. 

STATE r. ARTHUR GOSNELL, ORIES GUNTER, AND ROBERT THOMAS. 

(Filed 15 September, 1935.) 

1. Indictment A +Motion to quash for that  grand juror was not resident 
of the county held properly overruled upon court's findings. 

Defendants more to quash the bill of indictment for that a member of 
tlie grand jury which returned the bill was not a resident of the county. 
Upou a hearing duly had, the trial court found from the evidence that a t  
the time of serving the juror was a resident of the county, and overruled 
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the motion. Held:  The court's ruling was without error and is directly 
supported by S. v. Vick, 132 N. C. ,  995. 

2. Same: Public Officers B c-Objection t h a t  jury commission was not  
competent fo r  t h a t  members held other  offices held untenable. 

Defendants moved to quash the bill of indictment for that the members 
of the jury commission which drew the grand jury was not competent to 
act, since the act creating the jury commission provided that  persons 
holding county offices should also serve on the commission. The trial 
court overruled the motion. Held:  The court's ruling is without error 
and is supported by ilfcCuZlers v. C m r s . ,  158 N. C., 75. 

3. Criminal Law L d-Questions discussed in briefs held no t  supported by 
the record and  were no t  properly presented for  review,. 

The record failed to show that the grand jury was drawn by the jury 
commission, as  contended, or that  the grand jury was impaneled. Held:  
The competency of the jury commission and the alleged disqualification 
of a grand juror, discussed in appellant's brief, were not p::operly  resented 
for r e ~ i e w ,  it  being the duty of appellants to see that the record is prop- 
erly made up and transmitted to the Supreme Court. 

4. Criminal Law G 1- 
Where the trial court duly hears the evidence pro and cog? as  to the 

competency of alleged confessions, and rules that they are  voluntary and 
competent, and there is abundant evidence to support its findings, the 
court's rulings a s  to their competency mill not be disturbed on appeal. 

6. Same- 
Yoluntary confessions are admissible in evidence against the party malr- 

ing them, but involuntary confessions a re  inadmissible, and a confession is 
roluntary in law when, and only when, i t  is in fact voluntarily made. 

6. Criminal Law B c- 
Defendant's plea of insanity held determined adversely to defendant by 

the jury u p m  the evidence submitted by defendant. 

7. Homicide G d- 
Evidence of conspiracy among defendants to rob the deceased is compe- 

tent under the general allegation of premeditation, and it need not be 
supported by an allegation that the murder was committed in the perpe- 
tration of a robbery, previously designed. 

8. Criminal Law C a- 
When two or more persons aid and abet each other in the commission 

of a crime, all being present, all are principals and equal1,y guilty without 
regard to any previous confederation or design. 

9. Homicide H c: Criminal Law I 1- 
Where all the evidence is to the effect that the murder was committed 

in the perpetration of a robbery, i t  is not error for the cclurt to limit the 
jury to a verdict of guilty of murder in the first degree or not guilty. 
C. S., 4200. 

APPEAL by defendants  f r o m  Warlick, J., at F e b r u a r y  Term, 1935, of 
MADISON. 
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Criminal prosecution, tried upon indictment charging the defendants 
with the murder of one William Thomas. 

The eridence on behalf of the State tends to shom that  on the morning 
of 1 5  February, 1935, about the hour of damn, the defendants, pursuant 
to design previously formed, waylaid William Thomas, an elderly mer- 
chant of Madison County, as he was going along his customary route 
from his sleeping quarters to his  daughter's home for breakfast, struck 
him over the head n-it11 an  automobile "iron tire tool," robbed him, 
dragged his body to an adjacent field and left him to die, which lie did 
in a short time thereafter. All the evidence tends to shom that the 
defendant Arthur Gosnell struck the fatal  blows. The other defendants 
-rrere present, ho~verer, aiding and abetting, and they all shared in the 
booty and participated in the robbery. 

While in jail, awaiting trial, each defendant signed a written con- 
fession giving his version of the crime. They mere all to  the same effect. 
The  competency of these confessions was challenged by objections duly 
entered. After a full preliminary hearing, the court ruled that  they 
were voluntarily made, and admitted them in evidence. Exceptions. 

The defendant Ories Gunter took the witness stand in his own behalf, 
and,  on cross-examination, corroborated the State's case in  all of its 
essential particulars. 

I n  addition to pleading not guilty, the defendant Arthur Gosnell 
entered a plea of mental irresponsibility or insanity. H e  did not testify 
as a witness in his  own behalf. Nor did Robert Thomas go upon the 
witness stand. 

The court instructed the jury that  only one of tn-o rerdicts-murder 
in the first degree or not guilty-might be r e t u r n ~ d  under the evidence 
in the case. Exception. 

Verdict: "Guilty of murder in the first degree as to all of the de- 
fendants." 

Judgment as to each defendant: Death by electrocution. 
The defendants appeal, assigning errors. 

llftorney-General Seawell and Assistant Attorney-General Aikcn for 
fhe S f a f e .  

J o h n  A. IIendricks, X a c k  Ranzsey, and Carl Stewart for defendants. 

STACY, C. J. There was a motion to quash the bill of indictment on 
the alleged ground that  the grand jury, which returned the true bill, 
w t s  drawn by a jury commission not competent to act, and a nonresi- 
dent of the county was allowed to serve on the grand jury. S. 2;. Wilcox,  
104 N. C., 847, 10 S. E., 453. Upon a hearing, duly had, the facts were 
found against the defendants on their motion to quash and with respect 
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to the legality of the grand jury. I n  this there was no wror. The two 
rulings are directly supported by the decisions in 8, v. Trick, 132 N. C., 
995, 43 S. E., 626, and McCullers v. Comrs., 158 N. C., 75, 73 S. E., 816. 

Moreover, the questions are not properly before us. I t  nowhere ap- 
pears on the record that a grand jury was impaneled, or that it duly 
returned the bill of indictment upon which the defendants were con- 
victed. Indeed, the record fails to show that a petit jury was sworn 
and impaneled to try the defendants. Why debate the competency of 
the jury commission or the alleged disqualification of a grand juror, 
when it does not appear that the jurors were drawn by the commission, 
or that a grand jury was impaneled? These were matters devolving 
upon the appellants. S. v. Golden, 203 N.  C., 440, 166 S. E., 311. I t  
is the duty of appellants to see that the record is properly made up and 
transmitted to the Supreme Court. Payne v. Brown, 205 N .  C., 785, 
172 S. E., 348; S.  v. Frizell, 111 N. C., 722, 16 S. E., 409; S ,  v. Currie, 
206 N .  C., 598, 174 S. E., 447; S. v. McDraughon, 168 N.  C., 131, 83 
S. E., 181. 

The holding in Spence v. Tapscott, 92 N.  C., 576 (as stated in first 
headnote), was that:  '(In order for the Supreme Court to acquire juris- 
diction, it must appear in the transcript of the record that an action 
was instituted, that proceedings were had and a judgment rendered from 
which an appeal could be taken, and that an appeal was taken from 
such judgment." See, also, Weaver v. Humpton, 206 N. C., 741, 175 
S. E., 110, and 8. v. Stafford, 203 N .  C., 601, 166 S. E., 734. 

I n  view of the testimony given on trial by the defendant Gunter, 
which amounts to a confession of guilt, and inculpates the other defend- 
ants, it mould seem supererogatory to discuss the alleged involuntariness 
of the confessions previously made by the defendants. S .  v. Green, 207 
Tu'. C., 369, 177 S. E., 120. The trial court, after hearing the evidence 
pro and con, according to the procedure pointed out in 2;. v. Whitener, 
191 N .  C., 659, 132 S. E., 603, ruled that the confessions were voluntary, 
and admitted them in evidence. There was abundant evidence to sup- 
port the findings. No error appears in thew rulings. 8. v. Whitener, 
supra; S.  v. Gray, 192 N.  C., 594, 135 S. E., 535, 

A free and voluntary confession is deserving of the highest credit, 
because it is presumed to flow from the strongest sense of guilt, but a 
confession wrung from the mind by the flattery of hope, or by the tor- 
ture of fear, comes in such questionable shape as to meri; no considera- 
tion. 8. v. Patrick, 48 N. C., 443. 

Speaking to the subject in S.  v. Roberts, 12 N. C., 259, Henderson, J., 
said : '(Confessions are either voluntary or involuntary. They are called 
voluntary when made neither under the influence of hope cr fear, but are 
attributable to that love of truth which predominates in the breast of 
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every man, not operated upon by other motives more powerful with him, 
and which, it is said, in the perfectly good man cannot be countervailed. 
These confessions are the highest evidences of truth, even in cases affect- 
ing life. But i t  is said, and said with truth, that confessions induced by 
hope or extorted by fear are, of all kinds of evidence, the least to be 
relied on, and are therefore entirely to be rejected." 

Voluntary confessions are admissible in evidence against the party 
making them; involuntary confessions are not. A confession is volun- 
tary in law when-and only when-it was in fact voluntarily made. 
S.  v. A-ewsome, 195 N .  C., 552, 143 S. E., 187. 

The evidence of the defendant Gosnell, tending to support his plea of 
insanity, was submitted to the jury and rejected by them, or found to be 
unsatisfactory. S. v. Jones, 203 N.  C., 374, 166 S. E., 163. The pris- 
oner is in no position to complain at the action of the court in this 
respect, for his own witnesses were somewhat equivocal in their testi- 
mony as to his alleged mental irresponsibility. S.  v. Walker, 193 N .  C., 
489, 137 S. E., 429. 

I t  was not necessary to allege that the murder was committed in the 
perpetration of a robbery, previously designed, in order to show the con- 
spiracy. AS. v. Donnell, 202 N.  C., 782, 164 S. E., 352. The evidence 
mas competent under the general allegation of a premeditated murder. 

The principle is likewise well established that without regard to any 
previous confederation or design, when two or more persons aid and abet 
each other in the commission of a crime, all being present, all are prin- 
cipals and equally guilty. AS. c. Donnell, supra; S. v. B e d ,  199 1. C., 
278, 154 S. E., 604; 8. v. Hart, 186 N .  C., 582, 120 S. E., 345; 8. v. 
Jarrell, 141 N. C., 722, 53 S. E., 127. 

Nor was there error in limiting the jury to one of two verdicts- 
murder in the first degree or not guilty. 8. v. Satterfield, 207 N .  C., 
118, 176 S. E., 466. I t  is provided by C. S., 4200, that a murder which 
shall be committed in  the perpetration of a robbery, as was the case here, 
shall be deemed to be murder in the first degree. S .  v. Donnell, supra. 
The record discloses no evidence of a lesser degree of homicide. 8. v. 
Spivey, 151 N .  C., 676, 65 S. E., 995; S. v. Ferrell, 205 N .  C., 640, 
172 S. E., 186; S. v. Myers, 202 N.  C., 351, 162 S. E., 764. 

Out of the many tragedies of the hills, this is perhaps one of the 
saddest. I t  is full of moving pathos. Three mountain boys, poor, 
unlettered, and with nothing to do, set out to take what they can by 
hold-up and robbery. A murder ensues. The community is aroused to 
indignation. They are quickly overtaken by the law, tried, convicted, 
and sentenced to death. Such are the wages of sin, and sin pays its 
wages. To the extent, however, that the judgments imposed are sacri- 
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ficial i n  nature,  o r  deterrent  in purpose, a civilized S t a t e  might  well 
pause and  ponder their  plight.  A r e  there  n o  preventives f o r  such 
cr imes? S. v. Phifer, 197 N. C.. 729. 150  S. E.. 352. , . 

N o  reversible e r ror  having been made  t o  appear ,  the  v82rdict and  judg- 
ments  will be upheld. 

Tu'o error. 

SALLIE JENKINS ET AL. V. A. T. CASTELLOE, T R ~ T E E ,  ET AL. 

(Filed 18  September, 1935.) 

1. Courts A c-Upon appeal f rom county court, Superior Court should 
specifically s tate  rulings on  exceptions upon which new tr ia l  is 
awarded. 

When an appeal is taken from the general county court to the Superior 
Court for errors assigned in matters of law, a s  authorized by C. S., 
1608 (cc) ,  and a new trial is granted by the Superior Court, i t  is essential 
that  the rulings upon esceptions granting the new trial be specifically 
stated, so that in case of appeal to the Supreme Court, they may be sepa- 
rately assigned as  error in accordance with Rule 19 ( 3 )  of the Rules of 
Practice in the Supreme Court, and properly considered on appeal. In 
this case numerous exceptions to the charge were assigned a s  error on 
appeal to the Superior Court, and the Superior Court granted a new trial 
for error in the charge "as set out in the exceptions." The cause is 
remanded by the Supreme Court for proceedings in accordance with the 
rule. 

2. Same: Appeal a n d  E r r o r  F c-Where Superior Court affirms judgment 
of county court,  appellant should br ing forward only rul ings deemed 
erroneous. 

When a n  appeal is  taken from the general county court to the Superior 
Court for errors assigned in matters of law, a s  authorized by C. S., 
1608 (cc) ,  and the judgment of the general county court is affirmed by the 
Superior Court, it follows that  each and all of the exct?ptions, properly 
presented, were overruled; hence, in assigning errors on appeal to the 
Supreme Court, i t  is  necessary for  appellant to bring forward such of the 
rulings, but only such, as  he deems erroneous, in accoirdance with the 
requirements of Rule 19 (3)  of the Rules of Practice in the Supreme 
Court. 

APPEAL by  plaintiffs f r o m  Small, J., a t  November Term,  1934, of 
BERTIE. 

Civil action ( 1 )  to restrain foreclosure under  power of sale i n  deed 
of t rust ,  ( 2 )  t o  h a r e  plaintiffs declared t h e  owners of the  note and  deed 
of trust,  and  ( 3 )  t o  foreclose i n  equity, inst i tuted and  t r ied i n  the  
general county court  of Ber t ie  County, resulting i n  verdict a n d  judg- 
ment  f o r  plaintiffs. O n  appea l  t o  t h e  Super ior  Court,  on matters  of 
law, thirty-eight exceptions were assigned a s  error, nine being t o  por- 
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tions of the charge. The following judgment mas entered in  the Supe- 
rior Court : 

"The court finds error in the charge of the court, as set out in the 
exceptions noted." 

The cause was thereupon remanded to the General County Court for 
a new trial. 

Plaintiffs appeal, assigning as error the supposed rulings upon each 
and all of the exceptions taken to the charge by the defendants on their 
appeal to the Superior Court. 

J .  H .  Xatthezus for plaintiffs. 
J .  A. Pri tchet t  for defendants. 

S k a c ~ ,  C. J. I n  order to sustain the judgment of the Superior Court 
i t  would be necessary for us to assume that the judge intended to find, 
and did find, error in each and all of the nine exceptions taken to the 
charge. Manifestly, this was not his intention. Some of the exceptions 
are too attenuate to warrant such assumption. Yet, on the record as 
presented, we are called upon to consider each and all of them as havirig 
been sustained. 

I t  was said in S m i t h  v. W i n s t o n d a l e m ,  189 N .  C., 178, 126 S. E., 514, 
that when the Superior Court is sitting as an appellate court, subject 
to review by the Supreme Court, and a new trial is awarded, it is de- 
sirable for the judge to state separately the rulings which he considers 
erroneous and which induced his judgment. Davis v. Wallace, 190 
N.  C., 543, 130 S. E., 176. This suggestion has been generally followed, 
with only a few exceptions. I t  no~v seems appropriate that it be made 
a requirement to insure uniformity in the practice. S m i t h  v. Texas  CO., 
200 N. C., 39, 156 S. E., 160. 

When a case is tried originally in the Superior Court, and a new trial 
is there awarded for errors of law committed during the trial, and not in 
the court's discretion, the judge is required to state separately the mat- 
ters which he considers erroneous and which induced his action. Pou~ers  
v. C i t y  of Wi lmington ,  177 N .  C., 361, 99 S. E., 102. I f  this were not 
the rule, a '(fishing expedition" or excursion through the record would 
be required in all such cases on appeal. This is contrary to the rule of 
practice in the Supreme Court. Rawls  v. h p t m ,  193 N .  C., 428, 137 
S. E., 175; M c E i n n o n  v. illorrison, 104 N. C., 354, 10 S. E., 513; S. v. 
Bit t ings,  206 N.  C., 798, 175 S. E., 299; I n  re W i l l  of Beard, 202 N .  C., 
661, 163 S. E., 748; Cecil o. Lumber  Co., 197 N.  C., 81, 147 S. E., 735. 

The rule, then, may be stated as follows: 
1. When an appeal is taken from the general county court to the 

Superior Court for errors assigns i n  matters of law, as authorized by 
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C. S., 1608 (cc), and a new trial is granted by the Superior Court, i t  is 
essential that the rulings upon exceptions granting the new trial be 
specifically stated, so that in case of appeal to the Supreme Court they 
may be separately assigned as error in accordance with Rule 19 (3) of 
the Rules of Practice in the Supreme Court, and properly considered 
on appeal. Smith v. Terns Co., supra; Davis v. Wallace, supra. 

2. When an appeal is taken from the general county court to the 
Superior Court for errors assigned in  matters of law, as authorized by 
C. S., 1608 (cc), and the judgment of the general county court is 
affirmed by the Superior Court, it follows that each and all of the excep- 
tions, properly presented, were overruled; hence, in assigning errors on 
appeal to the Supreme Court, it is necessary for appellant to bring for- 
ward such of the rulings-but only such as he deems erroneous in ac- 
cordance with the requirements of Rule 19 (3)  of the .Rules of Practice 
in the Supreme Court. Bakery v. Ins. Co., 201 N .  C ,  816, 161 S. E., 
554; Smith v. Texas Co., supra; Harrell v. White, posl, 409. 

Speaking generally to the subject in  Baker v. Clayton, 202 11'. C., 741, 
164 S. E., 233, i t  was said: 

"It is provided by 3 C. S., 1608 (cc), that appeals in  civil actions 
may be taken from the general county court to the Superior Court of 
the county in term time for errors assigned in matters of law 'in the 
same manner as is now provided for appeals from the Superior Court 
to the Supreme Court'; and from the judgment of the Superior Court 
an appeal may be taken to the Supreme Clourt 'as is low provided by 
law.' This means that in hearing civil cases on appeal from the general 
county court, the Superior Court sits as an appellate court, subject to 
review by the Supreme Court. Cecil v. Lumber C'o., 197 N. C., 81, 
147 S. E., 735. 

"On appeal to this Court, i t  is neither essential nor desirable that the 
entire record in the Superior Court should be sent up, but only such 
parts thereof as may be necessary to present the questions sought to be 
reviewed. Rule 19 (I) ; Hilton v. McDowtlll, 87 N .  C., 364; Sigman v. 
R .  R., 135 N.  C., 181, 47 S. E., 420. I n  other words, the record on 
appeal to the Superior Court from the judgment of the county court is 
not, and, except perhaps in  rare instances, e. g., nonsuit or demurrer, 
ought not to be made the record on appeal to the (Supreme Court. 
Smith v. Texas Co., 200 N. C., 39, 156 S. E., 160; Davis v. Wallace, 
190 N. C., 543, 130 S. E., 176. The purpose of the 'case on appeal' is 
to set forth clearly and succinctly the matters assigned as error. Mfg. 
Co. v. Barrett, 95 N.  C., 36. 

"Objections, which, upon reflection, can readily be :seen to have no 
substantial merit, should be omitted from appellant's assignments 3 
error (Thompson v. R. R., 147 N. C., 412, 61 S. E., 286), and only such 
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rulings of the Superior Court as  are challenged should be brought for- 
ward, i n  accordance with Rule 19 (3) ,  for consideration by the Supreme 
Court. Porter  v. Lumber Co., 164 N .  C., 396, 80 S. E., 443. ' In this 
way the scope of our inquiry is  narrowed to the identical points which 
the appellant thinks are material and essential, and the Court is not 
sent scurrying through the entire record to find the matters complained 
of.' Byrd v. Southerland, 186 N .  C., 384, 119 S. E., 2." See, also, 
Kindler v. Cary,  203 N. C., 807, 167 S. E., 226, and McNahan v. R. R., 
203 N. C., 805, 167 S. E., 225. 

Let the judgment of the Superior Court be vacated and the cause 
remanded for further proceedings not inconsistent herewith. 

E r ro r  and remanded. 

BERTHA M. HARRELL v. LORA R. WHITE, ADMIXISTRATRIX, ET AL. 

(Filed 18 September, 1935.) 

Appeal and Error F c-When Superior Court affirms the judgment of the 
county court, appellant must bring forwa,rd exceptions relied upon. 

Where, an appeal from judgment of the general county court to the 
Superior Court on matters of law, the Superior Court overrules each of 
the exceptions relied upon by appellant, upon further appeal to the 
Supreme Court the appellant should bring forward each ruling of the 
Superior Court on the exceptions deemed erroneous, and properly group 
them and assign same as error, Rule 19 ( 3 ) ,  and where appellant merely 
assigns as error "the judgment of the Superior Court," the appeal will be 
dismissed or the judgment affirmed. 

APPEAL by defendants from Small, J., at  November Term, 1934, of 
BERTIE. 

Civil action in trover to recover personal property in ~ossession of 
defendants, both parties claiming title thereto, instituted and tried in 
the general county court of Bertie County, where verdict and judgment 
were rendered for plaintiff. On appeal to the Superior Court, on mat- 
ters of law, eighteen exceptions were assigned as error. A11 exceptions 
and assignments of error were overruled, and the judgment of the general 
county court was affirmed. Whereupon the defendants appeal, assign- 
ing as error "the judgment of the Superior Court." 

J. B. Davenport f o r  plaintiff. 
J .  A. Pritchett fo r  defendants. 

STACY, C. J. The  situation presented by the record in this case is 
identical with that  appearing in the case of Smith v. Texas Co., 200 
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N. C., 39, 156 S. E., 160. There, the transcript contained no grouping 
of exceptions or assignments of error as required by Ilule 19 ( 3 )  of the 
Rules of Practice in  the Supreme Court. 200 N. C., 824. I t  was said 
that upon motion of appellee the appeal would be dismissed or the judg- 
ment affirmed. The same may be repeated here. 

The  judgment will be affirmed on authority of the Smith case. See 
converse of proposition in  J e n k i n s  v. Castelloe,  an te ,  406. 

Affirmed. 

LAURA BETTS, ADMINISTRATRIX, v. WILSON JOISES ET AL. 

(Filed 18 September, 1935.) 

I. Appeal and Error L a: Ji d- 
A decision by the Supreme Court on a prior appeal constitutes the law 

of the case, both in subsequent proceedings in the trial court and on a 
subsequent appeal. 

2. Public Officers C d-Evidence that  public officers acted maliciously in 
performing official act held sufficient to  be submitted to  jury. 

While a public officer may not be held personally liable to a third person 
for an injury resulting from the performance of an official act in the 
absence of malice or corruption, in this action against the members of a 
school committee in their individual capacity to recover for the death of 
plaintiff's intestate caused by an accident resulting from the negligence of 
a driver of a school bus selected by the committee, evidence that the 
driver was a nephew of one of the members of the committee, and that 
he was selected by the committee over the protest of the patrons of the 
school, and that the driver had the general reputation of being an incom- 
petent and reckless driver, i s  herd sufficient to warrant an inference of 
malice, and the submission of the issue to the jury, malice in law being 
presumed from a tortious act, deliberately done without just cause, excuse, 
or justification, which is reasonably calculated to injure another or others. 

AFPEAL by plaintiff from C l e m e n t ,  J., at  September Term, 1934, of 
AR'SOK. 

Civil action to recover damages for death of plaintiff's intestate, 
alleged to have been caused by the neglect, default, or wrongful act of 
the defendants. 

Plaintiff's intestate was a school girl, riding in a school bus on the 
morning of 10 March, 1932, when i t  overturned and fatally injured her. 
Wilson Jones was the driver of the bus a t  the time. The other defend- 
ants are  members of the Peachland School Committee, who selected the 
driver of the bus. 

I t  is i n  evidence that Wilson Jones is the son of the defendant Shep- 
herd Jones, and lives with his father;  that  he is a reckless and incompe- 
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tent driver;  that  he has the general reputation of being a "rough, recli- 
less driver, dissipated, wild and rattling boy, rough and drinking"; that 
he was elected over the protest of patrons of the school; that  he had the 
habit of frightening the children by "driving as fast as he could, going 
from one side of the road to the other, rocking them together 011 the 
truck, this way, backwards and forward; making a dodge, throwi~lg them 
togethcr so they would quit singing and he quiet"; that  on the day in 
question the bus mas heavily loaded with forty or forty-five pupils-% 
bitter cold morning and the ground frozen hard"; that  it was being 
operated at a rate of speed in excess of that a l lo~~ecl  by C. S., 2618; that  
i t  failed to take the curre between the two bridges in the swamp on the 

u 

Mineral Springs Road, ran  into the cmial, turned o ~ ~ r ,  and, as a result, 
plaintiff's intestate was fatally injured. 

At the close of plaintiff's evidence, the defendants jointly and sever- 
ally mored to dismiss, or  for  judgment of nonsuit under the Hinsdale 
Act, C. S., 667, v-hich v a s  allowed. Plaintiff appeals, assigning errors. 

Carslc~cll & E r v i n ,  Taliaferro $ C l a r k s o ~ ~ ,  and F. E. I'lzomas for 
plaintiff .  

B. 11. Covington for defetzdants. 

STACY, CI. J .  This is the same case that  n a s  before us, upon de- 
murrers, a t  the Fal l  Term, 1932, opinion filed 30 November, 1932, 
reported in 203 N. C., 590, 166 S. E., 589. 

Thc "law of the case" is established by the decision on the first appeal. 
Power C'o. c. Yozcnf ,  ante, 152. "A decision by the Supreme Court 
on a prior appeal constitutes the law of the case, both in subsequent pro- 
ceerlil~gs in the tr ial  court and on a subsequent appeal." IIam-inqtotz 
e. Rulil\, 136 N. C., 65, 48 S. E., 571. Conipare l 'hoinpsoi~ v. Funeial  
l Ionte ,  an t e ,  178. 

W e  then said that '(if the cornmittremen were not actuated by malice 
or corruption, there can be no recovery," and i t  is not now for us to say 
whether the evidelice engenders such a conviction. I t  appears sufficient 
to ~ i -ar rant  the iiiference, hence the case is  one for the jury. James  v .  
Coach Co., 207 S. C., 742, 178 S. E., 607. 

Malice in  law, as distinguished from malice in fact, is presumed from 
tortious acts, deliberately done nithout just cause, excuse, or justifica- 
tion, xhich  are reasonably calculated to  injure another or others. 18 
R. C. L., 4 ;  38 C. J., 348. 

Speaking to the subject in B r o w n  v. Brown, 124 N. C., 19, 32 S. E., 
320, X o n f g o m e r y ,  J., delivering the opinion of the Court, quoted with 
approval the following: "The term 'malice,' as applied to  torts, does not 
necessarily mean that  which must proceed from a spiteful, malignant, or 
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revengeful disposition, bu t  a conduct in jur ious  t o  another, though pro- 
ceeding f r o m  a n  ill-regulated mind  not sufficiently cautious before it 
occasions a n  i n j u r y  t o  another. 11 Serg.  & R., 39, 40. If the  conduct 
of t h e  defendant  was  unjustifiable a n d  actual ly caused the  i n j u r y  com- 
plained of by  t h e  plaintiff, which w a s  a question f o r  the jury,  malice i n  
l aw would be implied f r o m  such conduct, and  t h e  court  should have so 
charged." 

Cor rup t ion  is  more  nearly a k i n  t o  malignancy, hatred, ill-will, o r  
spite, a n d  flows f r o m  improper  motives. Downing v .  Stone, 152 N. C., 
525, ti8 S .  E., 9. 

T h e  committeemen knew, a s  Crowder i s  quoted :is hav ing  sa id :  
'(Wilson ain't  fitten f o r  a t ruck  driver.'' T h e y  also persisted i n  selecting 
h i m  over t h e  protest of patrons of t h e  school, who openly charged h i m  
with recklessness a n d  incompetency. T h e y  knew, too, t h a t  they were 
pract icing nepotism, which goes t o  the b o r n  fides of thei~.  action. Brown 
v. Brown, supra. Let  a j u r y  of the  vicinage say  how i t  is. 1 0  R .  C. L., 
938, e t  seq. 

Reversed. 
- 

JOSEPH JAMES v. SARTIN DRY CLEANING CClMPBNT. 

(Filed 18 September, 1935.) 

1. Justices of the Peace C a- 
A justice of the peace has jurisdiction of an action on contract to re- 

cover the amount by which the salary paid plaintiff failed to equal the 
amount stipulated in the "President's ReSmplogment A,:reement," volun- 
tarily signed by defendant employer, when the amount demanded does 
not exceed two hundred dollars. C. S., 1475. 

2. Courts C a- 
Our State courts have jurisdiction of an action to recover the amount 

by which the salary paid an employee fails to equal the amount stipulated 
in the "President's Rei5mployment Agreement," the Federal Courts not 
having been given esclusive jurisdiction either by the Constitution or 
Act of Congress. 

3. Master and Servant B a: Contracts F & 

An employee mag sue upon the "President's Rei5mployment Agreement," 
voluntarily signed by the employer, either in equity, under the doctrine of 
subrogation, or a t  law, as  upon a contract made for the benefit of a third 
person. 

4. Master and  Servant A a: Contracts A d- 
The benefit, inter alia, which an employer derives from others in the 

industry signing similar agreements is sufficient consideration to support 
his agreement voluntarily entered into under the h'atior~al Recovery Act. 
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JAMES u. DRY CLEANING Co. 

5. Master and Servant B a- 
The evidence in this case that defendant employer had failed to pay 

plaintiff employee the amount due plaintiff under the agreement volun- 
tarily entered into by the employer under the National Recovery Act, 
although conflicting, is held sufficient to support the verdict awarding 
plaintiff a portion of the amount claimed. 

APPEAL by defendant from Pless, J., a t  February Term, 1935, of 
FORSYTH. 

Civil action "for $200.00 due by back salary," instituted in  a court 
of a justice of the peace; dismissed in  the court of first instance; tried 
de novo on appeal to the Superior Court. 

Plaintiff testified that  he  worked for defendant in  1933 as a "dry 
cleaner" at  a wage less than that stipulated i n  the "President's Re- 
employment Agreement," made pursuant to section 4 ( a )  of the h'a- 
tional Industrial Recovery Act (15 U. S. C. A., section 704 [a]), volun- 
tarily signed by defendant; and he sues to recover the difference between 
what he  was paid and what he  alleges the defendant agreed with the 
President to pay him for the time he  was employed. This difference, 
plaintiff contends, really amounted to $240.00, but he only seeks to 
recover $200.00. 

Plaintiff says he  was first paid $6.00 a week, later $9.00 a week; 
whereas, under the terms of the President's ReEmployment Agreement, 
relative to hours and wages, he should have been paid not less than 
$12.00 a week, or 30 cents an hour for a 40-hour week. "I receired 
$6.00 a week until about three weeks before Christmas, and from that 
time I received $9.00 a meek until the Saturday before Christmas, nhen 
I got drunk and lost my job." Suit  was instituted 26 May, 1934. 

The defendant, on the other hand, offered evidence tending to show 
that the plaintiff was not a "dry cleaner," but a general utility boy, 
engaged on part-time basis, arid that the schedule of wages paid him was 
accordant with the terms of the President's Reemployment Agreement. 

The jury awarded the plaintiff $20.00. 
Judgnient on the verdict, from which the defendaut appeals, assignitlg 

errors. 

Ira Julian for plaint i f f ;  Bichard ,If. Chamberlain of  counsel. 
Webster d Liftle for defendant. 

STACY, C. J. As the principal sum demanded in  the complaint (sum- 
mons) does not exceed $200, the justice of the peace had jurisdiction of 
the action. C. S., 1475; Brantley c. Finch, 97 N. C., 91, 1 S. E., 535; 
Broclc v. Scott, 159 N. C., 513, 75 S. E., 724. 

The matter is likewise cognizable in the courts of this State, the juris- 
diction of the Federal Courts not having been made exclusive, either by 
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the Constitution or Act of Congress. Claflin v. Houseman, 93 U.  S., 
130; Robb v. Connolly, 111 U. S., 624; .Mondou v. R. IZ., 223 U. S., 1. 

That  the plaintiff is entitled to sue upon the '(President's Reemploy- 
ment Agreement," voluntarily signed by the defendant, either in equity, 
under the doctrine of subrogation, or a t  law, as upon a contract made 
for the benefit of a third person, is fully established and supported by 
the decisions in this jurisdiction. Rector v. Lyda, 180 K. C., 577, 105 
S. E. ,  170; Gorrell v .  Water  Co., 124 N .  C., 328, 32 S. E., 720, 70 Am. 
S t .  Rep., 598, 46 L. R. A., 513; Baber v. Hanie, 163 N.  C., 588, 80 
S. E., 57. 

I t  is  said in  some of the cases that  the plaintiff occupies the position 
of a "donee beneficiary," or, a t  least, that  he is no less advantageously 
circumstanced. Bank v. Page, 206 N. C., 18, 173 S.  E., 312. See 
annotations: 8 1  A. L. R., 1271, and 95 A. L. R., 42-42. 

The  benefit, inter alia, which defendant derived from others i n  the 
industry signing similar agreements was sufficient consideration to make 
i t  enforceable. F r y m  v.  Fair Lawn Fur  Dressing Co., 114 IS. J. Eq., 
463; Supply  Co. v.  Whitehurst, 202 N. C., 413, 163 S. E., 446; Rousseau 
v. Call, 169 IS. C., 173, 85 S. E., 414; University 21. Borden, 132 N.  C., 
476, 44 S. E., 47; Pipkin v. Robinson, 48 N .  C., 152; N .  J .  Orthopedic 
Hospital v. Wright,  95 N .  J. L., 462. See 60 C. J., 956. 

While the jury rejected most of plaintiff's testimony, and might well 
have found against him on the merits of the c a s e i t  appearing that  he 
was strongly contradicted as to the facts--still there is some evidence 
to  support the verdict, and the tr ial  court declined to set i t  aside as 
contrary to the weight of the evidence. boodrnan 2). Goodman, 201 
N. C., 808, 161 S. E., 686. 

No action or ruling of the court has been called to our attention 
which we apprehend should be held for reversible error. The  verdict 
and judgment will be upheld. 

No error. 

H. G .  DOZIER v. W. P. WOOD. 

(Filed 18 September, 1935.) 

2. Frauds, Statute of, A a-Evidence held for jury on question of whether 
promise was original one not coming within provisions of C. S., 987. 

Plaintiff furnished defendant's tenants fertilizer and supplies which 
were used on defendant's farm. Evidence of defendant's statements to 
plaintiff a t  the time plaintiff agreed to furnish the merchandise i s  hela 
susceptible of the interpretation that defendant's promise to pay therefor 
was an original promise not coming \vithin the statute of frauds, C. S., 
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987, and not a superadded one barred by the statute, and the question of 
interpretation should hare hcen submitted to the jury, and the granting 
of defendant's motion for judqment as  of nonsuit was error. 

2. Trial D a- 
On a motion of nonsuit the plaintiff is entitled to a liberal view of the 

evidence, and discrepancies and contradictions, even in plaintiff's evidence, 
a re  matters for the jury, and not the court. 

3. F'rauds, Statute of, A a- 
Whether a promise is an original one not coming within the provisions 

of C.  S., 987, or a superadded one required by the statute to be in nritirlq, 
does not depend altogether on the form of e~prcssion,  but the situation of 
the parties, ant1 mhrthcr thcy uliclcrqtood the promise to be dirrct or 
collateral. sllould also be considcrcd. 

APPEAL by  plaintiff f r o m  Cranmer, J., a t  M a r c h  Term,  1935, of 
CURRITUCK. 

Civil action to  recover f o r  fertilizer and  supplies sold by  plaintiff and  
used by  tenants  on defendant 's f a r m .  

T h e  plaintiff is  a merchant  i n  Curr i tuck County. T h e  defendant  is 
a resident of Pasquotank County and  the owner of a f a r m  i n  Curr i tuck,  
which was rented t o  JT. E. Davis  and  W. B. Davis, on shares, dur ing  
t h e  year  1931. 

O n  1 3  J a n u a r y ,  1031, t h e  defendant, i n  company with his  tiwants, 
had a conversation with t h e  plaintiff r e l a t i ~ e  to  supplies f o r  the fa rm.  

Plaintiff testified: "Xr. Wood said he wanted the Davises to  buy 
ererj-thing f r o m  m e  t h a t  I h a i d l e d  t h a t  they could buy and  had  to 
have. I I e  said the i r  bills would h a ~ e  t o  be paid fo r  uha tever  n a s  f u r -  
nished t o  t h a t  f a r m .  &. Wood h a d  to get some mules fo r  the boys, 
nhicl l  lie pa id  for.  T i t h  reference t o  the seed and fertilizer,  lic said it  
nou ld  be paid for .  B e  said t h a t  he ~ i o u l d  p a y  f o r  it  if they didn't ,  
and  later  he gave m e  a check for  $305.00. T h e  balance due on t h a t  
account i s  $742.05. I furnished the  credit to  M r .  Wood. I would not 
have furnished the  seed and  f e r t i l i ~ e r  to TI7. E. and  TIT. B. D a ~ i . ;  
. . . T h e  Davis  boys used them (seed and fer t i l izer) ,  but m y  under- 
stancling was Mr. Wood would p a y  for  them. . . . I furniqhed the 
stuff t o  M r .  Wood for  t h e  Davis  boys. . . . (Cross-esaminatio11) : 
Mr. wood said tha t  the  fertilizer would be paid f o r  by t h a t  fa rm.  I do 
not recall the  exact nords.  I told X r .  N o r r i s  t h a t  bcsides the D a ~ i s  
boys being liable, M r .  wood 11-as liable by vir tue of this co~lrersat ion.  
T h a t  i s  what  I s a y  now." 

W. E. Davis  testified: "I heard  Nr. Wood tell h i m  tha t  he xoul t l  
see t h a t  h e  a a s  taken care  of." 

W. B. Davis  testified: "Mr. Wood told 3 l r .  Dozier tha t  h e  would see 
he  got his  money f o r  anything furnished us." 
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From a judgment of nonsuit entered at the close of plaintiff's evi- 
dence, he  appeals, assigning errors. 

C. R. N o w i s  and John  H.  IIall for plainti f .  
JlcMullan R. iVc,41ullan for defendant. 

STACY, C. J. Little can or need be added to what mas said i n  the 
two opinions filed in the case of Peele v.  Potuell, 156 S. C., 553, 73 
S. E., 234, on rehearing, 161 N. C., 50, 76 S. E., 698, on the difference 
between an original promise, which is not within the c;tatute of frauds, 
and a superadded one, which is within the statute. 0. S., 987. The 
difference in  statement is clear enough. Difficulty often arises, however, 
in determining whether the evidence in a given case pl,wes i t  i n  the one 
category or the other. Genneft  v .  Lyerly, 207 N .  C. 201, 176 S. E., 
275; Garren v. Youngblood, 207 N .  C., 86, 176 S. E.. 252. The solu- 
tion, i n  such instances, generally lies i n  summoning the aid of a jnry. 
Il'hitehwst v. Padgeft ,  157 N .  C., 424, 73 S. E., 240. And so, i n  the 
instant case, we think the evidence is susceptible of :in interpretation 
which requires its submission to the twelw. Taylor v. Lee, 187 N .  C., 
393, 121 S.  E., 659. 

On demurrer to the evidence or motion to nonsuit under the Hinsdale 
Act, C. S., 567, the plaintiff is entitled to a liberal ~ i e w  of evidence. 
Lincoln v. R. R.,  207 N. C., 787, 178 S. E., 601. I~iscrepancies and 
contradictions, even in  plaintiff's evidence, are matters for the jury, and 
not for the court. Xetoby e. Realty Co., 182 N .  C., 34, 108 S. E., 323; 
Shell v. Roseman, 155 N. C., 90, 71 S. E., 86. 

The true character of a promise, whether original or superadded, does 
not depend altogether on the form of expression. The situation of the 
parties should be considered and whether they uadxstood it to be 
collateral or direct. Dale v .  Lbr. C'O., 152 N .  C., 651, 68 S. E., 134; 
Davis v. Patrick, 141 U .  S., 479; Emersofa v. Slater, 63 U.  S., 88. 

Reversed. 

B E U L A H  B. GOODNAN v. L. VICTOR GOODMAN, 

(Filed 18 September, 1936.) 

Appertl and Error E a-Appeal will be dismissed when the record does not 
contain necrssarg parts. 

The pleadings, issues, and judgment appealed from are necessary parts 
of the record proper, Rule 19 ( I ) ,  and where the judgment alone appears 
of record, the appeal will be dismissed, since the pleadings are essential 
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to advise the Court as to the nature of the action or proceedings, the judi- 
cial knowledge of the Court being limited to matters properly appearing 
of record. 

APPEAL by defendant from Warlick, J., at June Term, 1935, of 
BUNCOMBE. 

Motion in the cause to require defendant to pay alimony according 
to terms of decree entered at July Term, 1931, Buncombe Superior 
Court, affirmed on appeal, Goodman v. Goodman, 201 N. C., 794, 161 
S. E., 688. 

The motion was heard upon affidavits, none of which appears in the 
record. Compliance is resisted presumably upon the grounds that in a 
subsequent action brought by the defendant against the plaintiff, it is 
alleged a decree of absolute divorce was entered under the two-years 
separation statute, C. S., 1659 (a ) ,  at the December Term, 1933, Bun- 
combe Superior Court. 

I t  was apparently the contention of movant that this subsequent 
divorce, even if properly granted, was no defense to plaintiff's motion 
under the decision in Howell v. Vowell, 206 N. C., 6'72, 174 S. E., 921. 

I t  further appears that at the February Term, 1934, the alimony 
decree was by consent modified and reduced in amount, payable in 
installments of $20.00 each, with the understanding: "In the event of 
the failure of the said L. V. Goodman to make any of the foregoing 
payments at  the time and place provided, the said plaintiff, Beulah 
Goodman, shall by such failure be restored to all the rights for the 
payment of any moneys due her by the said L. V. Goodman that she 
had prior to the entering of this consent judgment, it being the intent 
and purpose of this judgment to secure the payment of the $350.00 and 
to provide against the waiver of nothing by the said Beulah Goodman 
in event that the said L. V. Goodman does not live up to the letter and 
spirit thereof .,' 

From an order allowing the plaintiff's motion, the defendant appeals, 
assigning errors. 

Zeb F. Curtis and Ellis C. Jones for plainti@. 
W. A. Sullivan for defelzdanf. 

STACY, C. J. We are precIuded from considering or determining the 
question sought to be presented by defendant's appeal for the reason 
that the case, as sent up, consists entirely of the judgment, and no other 
part of the record proper appears in the transcript. Ins. Co. v. Bullard, 
20'7 N. C., 652, 178 S. E., 113; S. v. Lbr. Co., 207 N. C., 47, 175 S. E., 
713. 
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I t  is provided by Rule 19, section 1, of the Rules of Practice tha t  
"the pleadings on which the case is tried, the issues, and the judgment 
appealed from shall be a par t  of the transcript in 311 cases." The 
pleadings are essential i n  order that  we may be advised as to the nature 
of the action or proceeding. Wafers  v. Waters, 199 N .  C., 667, 155 
S. E., 564. Judicial knowledge arises only from what properly appears 
on the record. Walton v. XcXesson, 101 N .  C., 428, 7 S. E., 566. 

Failure to send u p  necessary parts of the record propw has uniformly 
resulted in dismissal of the appeal. Pa?yna v. Brown, 205 N .  C., 785, 
172 S .  E., 348; Riggan v. Harrison, 203 N .  C., 191, 165 S. E., 358; 
Ins. C'o. v. Bullard, supra; S. v. Lnlmber Co., supra. 

Appeal dismissed. 

BRAXTON B. DAWSON v. WILLIS S. WRIGHT. 

(Filed 18 September, 1935.) 

1. Evidence J a-Competency of parol evidence to explain written instru- 
ment. 

Parol evidence is inadmissible to vary or contradict the terms of a 
written instrument, but where a contract is not required by law to be in 
writing, and a part of it is written ancl a part is not, parol evidence of 
the unwritten part, if it  docs not contradict the \vriting, is admissible to 
establish the contract in its entirety. 

2. Same-Par01 evidence held competent in this case as lending to estab- 
lish unwritten part of agreement. 

Parol eridence thnt credit memorandum given by an automobile dealer 
wns to be uwd only in the purchase of a new car and nct a used car held 
competent, the pnrol evidence not contradictinq the writing, but  tending 
to rstablisll tlic unwritten part of the agreement. 

APPEAL by plaintiff from Cranmer, J., at Narch Term, of PASQVO- 
T A S K .  

Civil action to recover for alleged breach of "Credit Memorandum." 
On 14 Septeiiiber, 1033, the plaintiff dclliwred to the defendant a 

wreckt:d Chevrolet car and took in exchang~  credit nlemora~ldum which 
mas to be allowed as a credit or recluction "on the list price or prevailing 
price of $200.00 on a two-ton Dodge truck (short wheel base) or either 
$135.00 on a Plymouth four-door sedan. I t  being optional with the 
holder of this Credit Riemorandurn which car or truck lie or she ~r ishes  
to buy." 

Thereafter, the plaintiff transferred said credit memorandum to his 
brother, TV. C. Dawsou, who presented it as a cash item in  a n  exchange 
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of automobiles with the defendant. The  defendant declined to honor 
the memorandum, contending that  i t  was only to be used in  the pur- 
chase of a new car or truck;  and that  such was the understanding of 
the parties a t  the time of i ts  issuance. Objection; overruled; excep- 
tion. 

This action is to recorer damages for defendant's failure or refusal 
to honor the credit memorandum under the circumstances of its tendcr. 

From a verdict for defendant, the plaintiff appeals, assigning errors. 

X c X u l l a n  R. Xc,lIullan for plaintiff  
J I .  B. S impson  for defrndant. 

STACY, C. J. The appeal presmts the single question whether re- 
rersible error was committed in allowing the defendant to state in his 
oral testimony, orer  objection, that  i t  was a part  of the understanding 
between the parties the credit memorandum mas to be used and allowed 
only in the purchase of a new car or truck. 

That  parol eridence is  inadmissible to vary or contradict the terms 
of a written instrument is so well established in  the lam of evidence as 
to be nell  nigh axiomatic. C'arlton z.. Oil Co., 206 N. C., 117, 172 
S. E., 883; Coral Gables v. Ayers ,  post, 426. On the other hand, it is 
equally well established that where a contract is  not one which the law 
requires to be in  writing, and a par t  of i t  is written and a part  is not, 
eridence of the unxr i t ten  part, if i t  does not contradict the mriting, is 
admissible for the purpose of rounding out the agreement or establishing 
the contract i n  its entirety. I f e n d e m o n  v. Forrest,  184 K. C., 230, 114 
S. E., 391 ; Palmer  v. Lowder, 167 N. C., 331, 53 S. E., 464; T y p e -  
writer Co. v. Hdwre .  Co., 143 N .  C., 97, 55 S. E., 417; S.  v. XcClure ,  
205 hT. C., 11, 169 S. E., 809. 

I n  B c a n s  v. Freeman, 142 N. C., 61, 54 S. E., 847, the two rules are 
succinctly stated by Il'alker, J., as  follows: "It is  r e ry  true that, when 
parties reduce their agreement to writing, parol evidence is not admiss- 
ible to contradict, add to, o r  explain i t ;  and this is so, although the par- 
ticular agreement is  not required to be in writing, the reason being that  
the written menlorial is considered to be the best, and therefore is de- 
clared to be the only eridence of what the parties hare  agreed, as they 
are presumed to have inserted in it all the provisions by mhich they 
intended or are milling to  be bound. T e r r y  v. I?. R., 91 N. C'., 236. 
But  this rule applied only when the entire contract has been reduced to 
writing, for if merely a part  has been written, and the other par t  has 
been left i n  parol, it is competent to  establish the latter par t  by oral 
evidence, provided it does not conflict with what has been written." 
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On the trial, the latter rule was thought to be applicable to the facts 
of the instant case. Wi th  this we agree. I t  i s  not discernible i n  what 
particular the testimony of defendant runs counter to the terms of the 
written instrument. Indeed, some of i t s  language lends color to  the 
defendant's understanding. The  matter  was properly submitted to  the 

jury. The  verdict and judgment will be upheld. 
N o  error. 

WILMA E. FERRELL v. METROPOLITAN LIFE INSURANCE COMPANY. 

(Filed 18 September, 1935.) 

1. Trial D a- 
A motion as of nonsuit must be made nt the close of plaintiff's evidence, 

and, if overruled, a t  the collclusion of all the evidence, or question of the 
sufficiency of the evidence will be deemed waived. C. S., 567. 

A judgment as of nonsuit entered by the trial court of its own motion 
will not be held for error when the evidence would justify a directed ver- 
dict, a nonsuit and a directed verdict having the same legal effect. 

3. Appeal and Error L a :  L d-Decision on former appeal constitutes the 
law of the case upon subsequent hearing and appeal. 

Where it is determined on appeal that the evidence warranted the sub- 
mission of the case to the jury, and the case is remanded, upon a subse- 
quent hearing upon substantially the same evidence, the refusal of the 
trial court to submit the case to the jury is error, the former decision 
constituting the law of the case both in subsequent proceedings in the trial 
court and on a subsequent appeal. 

APFEAL by plaintiff from Cranmer, J., at  March Term, 1935, of 
CURRITUCX. Reversed. 

This is  an  action by plaintiff to recover of defendant the sum of 
$2,000.00 on a life insurance policy. 

C. R. Morris  and J o h n  H. Hal l  f o r  plaintiff. 
Worth & H o m e r  fo r  defendant. 

CLARKSON, J. At the close of plaintiff's evidence, the defendant did 
not make a motion for judgment as in case of nonsuit. C. S., 567. 
The record discloses "at the conclusion of all the testimony the Court, 
of its own volition, ordered that  judgment of nonsuit be entered." 
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I n  Nowell v. Basnight, 185 N .  C., 142 (147), '(The folIowing may be 
considered as fair ly interpretative of C. S., 567 . . . Time of mak- 
ing motion-It must be made first a t  the close of plaintiff's evidence 
and before defendant introduces any evidence." B y  the failure of de- 
fendant to follow strictly C. S., 567, the question of the insufficiency of 
evidence is waived. Harrison v. Ins. Co., 207 N .  C., 487 (490). 
A nonsuit and dismissal under the Hinsdale Act has the same legal 

effect as a directed verdict, and where, i n  an action on a note, there is 
no evidence in contradiction of defendant's evidence constituting a com- 
plete defense to the action, a judgment as of nonsuit will not be held for 
error, since the evidence would support a directed verdict i n  defendant's 
favor, the court not weighing the e~idence ,  but taking i t  to be true. 
Hood, Comr. of Banks, v. Bayless, 207 N .  C., 82. 

On the former appeal, 207 N. C., 51 (51-2), this Court said:  "The 
plaintiff made out a prima facie case. The  defendant offered evidence 
tending to show that  the policy in  suit lapsed for nonpayment of semi- 
annual premium due 26 October, 1932. The  credibility of defendant's 
defense was challenged by plaintiff's denial of assured's signature to the 
written acknowledgement. This made i t  a case for the jury." 

I n  Power C'o. v. Youn t  and Robinette v. Z70unt, ante, 182 (184), 
it  is written: " (A decision by the Supreme Court on a prior appeal 
constitutes the law of the case, both in subsequent proceedings in the 
trial court and on a subsequent appeal.' Xeulbern v. Telegrap?~ Co., 
196 N .  C., 1 4 ;  Sobles v. Davenport, 185 N. C., 162." 

W e  do not set forth the evidence as  the case is to be heard again. As 
stated in the former opinion, "This made i t  a case for the jury." 

The judgment of the court below is 
Reversed. 

T. C. CLARK v. J. H. DILL. 

(Filed 18 September, 1935.) 

Boundaries A a: Appeal and Error J e-Occupation is sufficient to sustain 
special proceeding to establish boundary. 

In a special proceeding under C .  S., ch. 9, to establish the dividing line 
between adjoining tracts of land, title is not a prerequisite, C. S., 362, 
and where it is  admitted in the case on appeal t h a t  plaintiff's title was 
not in dispute, and that defendant's title was not in dispute except as to 
the true boundary line, the refusal of the court to submit an issue as to 
plaintiff's title, in addition to the issue as to the true boundary line, will 
not be held for error. 
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APPEAL by defendant from Warlick, J., at  April  Term, 1935, of 
NADISON. 

Special proceeding to establish the dividing line between the lands 
of plaintiff and defendant, adjoining landowners. 

F rom a verdict and judgment in  accordance with plaintiff's conten- 
tion, the defendant appeals, assigning errors. 

Roherfs & BaTey and Calvin R. Edney for plaintiff. 
John H .  NcElroy for defendant. 

STACY, C. J. Plaintiff brings this special proceeding under Chapter 
9 of the Consolidated Statutes to establish the dividing line between his 
land and an  adjoining tract owned by the defendant. H e  alleges tha t  
the boundary line between the two tracts is in dispute, a11d furthcr, that 
the defendant has trespassed across the line and committed waste upon 
plaintiff's land, the territory in  dispute. 

The  defendant answered and denied plaintiff's title; whereupon the 
proceeding was transferred to the civil issue docket. Brown v. Hutchin- 
son, 155 N .  C., 205, 71 S. E., 302. 

Upon the trial, the defendant tendered issues of title, as well as of 
boundary, and excepted to the refusal of the court to submit the former. 
Smith v. Johnson, 137 N. C., 43, 49 S. E., 62. 

The merit in appellant's exception is  dissipated by the following 
statement in the case on appeal: "From t h ~  testimony of both plaintiff 
and defendant, the title to the J. H. Dill land was nevel- in dispute and 
the title to the Clarlr land was not brought into dispute except as  to  the 
question of where the true line should r u n  between them." 

The case was tried purely as a proceeding to establish the boundary 
line brtween the land admittedly occupied by the plaintiff and the ad- 
j o i ~ ~ i n g  land admittedly occupied by the defendant. It is  provided by 
C. S., 362, that  the "occupation of land constitutes suffi~ient ownership 
for the purposes of this chapter." Williams v. EIughes, 124 N .  C., 3, 
32 S. 13.) 325. The title was not really in dispute. Woody v. Fountain, 
143 N. C., 67, 5 5  S. E., 425. 

The record contains no exceptive assignment of erro3* which can be 
sustained. The verdict and judgment will be upheld. 

N o  error. 
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J. & I .  BROIVN ET AL. V. KORFOLIC SOUTHERN RAILROAD 
CO&fPANY ET AL. 

(Filed 18 September, 1935.) 

Torts C a-Judgment debtors held entitled to have jud-gnent credited with 
sum paid by joint tort-feasors for covenant not to sue. 

Where some of defendants, sued as  joint tort-feasors, pay plaintiff a 
sum in consideratio11 of a corenant not to sue, and as  to them plaintift' 
talies a voluntary nonsuit, and thereafter the action is prosecuted against 
the other defendants, and judgment recovered against them, the (kfend- 
ants against \rhom judgment \\-as entered are entitled to have the judg- 
ment credited with the amounts paid by the other defendants for the 
corc.nnnt not to sue ulwn their motion made lbriur to esecution, the nlotio~l 
coming within the spirit if not the letter of C. S., 620, and morants not 
being barred by their laches either in failing to bring the matter to the 
trial court's attention a t  the time of rendition of judgment, since the 
matter appeared on the face a j u d m e n t  in the cause, or in mniting until 
issuance of esecution, the execution still being in tlle hands of the sheriff. 

&TEAL by defendants, F r y  and  Garner ,  f r o m  Shazu, E m e r g e n c y  
Judge, at ,February Term, 1935, of  SOO ORE. 

Motion to credit juilgmerlt with par t i a l  payment  and  modif- txecu- 
tion accordingly. 

T h e  plaintiffs instituted a n  action against D. B. Archbell, Norfolk 
Southern Rai lroad Company, C .  F. Garner ,  and  C. C. F r y ,  alleging a n  
unlawful  conspiracy i n  restraint  of trade, C. S., 2363, which action was 
nonsuited a t  tlle September Term,  1929, X o o r e  Superior  Court,  and  
reversed on  appeal.  L e m s  c. ArcliDell, 199 N. C., 205, I 5 4  S .  E., 11. 

Thereafter ,  on  1 5  Septeniber, 1931, the  plaintiffs came into court a n d  
suffered a voluntary nonsuit as  to  D. B. Lircllbell and  Norfolk Southern 
Rai lroad Company, agreeing i n  open court not to  sue said defendants 
"for a n y  mat te r  or th ing  g r o ~ v i n g  out of or alleged i n  the complaint i n  
this  cause." 

T h e  cause then came on  for  t r i a l  against tlle defendants, C. (1. F r y  
and C. F. Garner ,  a t  the  September Term,  1033, Moore Superior  Court,  
and  resulted i n  verdict and  judgment f o r  plaintiffs. T h e  ju ry  fixed the  
damages a t  $600 and  judgment was rendered f o r  treble this amount  as  
provided by C. S., 2374. On appeal, tlle judgment Tvas a f f i rmd.  L w i s  
21. Fry,  207 N. C., 832. 

T h e  present motion v-as filed 29 December, 1934, n h i l e  executioii n a s  
in the  hands of the sheriff, and  heard a t  the F e b r u a r y  Ttwn,  1935, 
Moore Superior  Court.  F r o m  judgment dismissi l~g the motion, defend- 
an t s  appeal, assigning errors. 
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H.  F. Seawell, Jr., for plaintiffs. 
TV. R. Clegg, J .  H.  Scott, and L. B. Clegg for defendants. 

STACY, C. J., after stating the case: His  Honor was evidently of the 
opinion that the failure to bring the matter to the attention of the court 
a t  the time of trial, as mas done in Holland v. Ut;lities CO., ante, 
280, deprived movants of their right to have the judgment (not  verdict) 
credited with the amount paid plaintiffs by their codefendants for the 
covenant not to sue. Homans v. Tyng ,  67 N .  Y .  Supp., 792. Ordi- 
narily, this view might prevail ( lex reprobat moram, Battle v. Xercer, 
188 3. C., 116, 123 S. E., 258) but for the fact that  the matter appears 
on tho face of a judgment entered in the cause. 

I t  is provided by C. S., 620, that  payments made u p o ~  docketed judg- 
ments and not entered of record, may be credited upon motion and 
hearing. True, the amount received by plaintiffs for the covenant not 
to sue some of the defendants was not strictly within the terms of this 
statute, nevertheless i t  mould seem to be within its spirit. The pay- 
ment inured to the benefit of movants. Ilolland v. Ufii i t ies Co., supra, 
I t  was said in Homans v. Tyng ,  supra, that  where a party entitled to 
enforce a judgment, on which execution has issued, consents to an  
ame~idment of the judgment, reducing the amount of recovery, the 
proper procedure is not to vacate the execution but reduce i t  in accord- 
ance with the agreement. 

That  morants are not entirely out by their laches-the execution 
being still in the hands of the sheriff-is supported, i n  tendency at least, 
by what was said, and the authorities cited, in Williams v. Dunn, 158 
N. C., 399, 74 S .  E., 99. 

Error.  

C. I. CALHOUN ET AL. V. STATE HIGHWAY AND PUBLIC WORKS 
COMMISSIOX. 

(Filed 18 September, 1935.) 

1. Appeal and Error B b 
A point of lam debated on brief, but not mooted in the trial court nor 

supported by the record, will not be decided on appeal, but in this case, as 
a new trial is awarded upon exception to the court's refusal to give in- 
structions requested, the parties will have opportunity to be heard on the 
matter upon the subsequent hearing. 

2. Eminent Domain C c- 
An abutting property owner may not recover for  damages to his land 

caused by changing the grade of an established street or road when such 
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change is made pursuant to lawful authority and there is no negligence 
in the manner or method of doing the work. 

3. Trial E e- 
When a party tenders a request for a specific instruction, correct in 

itself and supported by the evidence, the failure of the trial court to give 
such instruction, in substance a t  least, either in response to the prayer or 
in some portion of the charge, is reversible error. 

APPEAL by defendant from Alley,  J . ,  at  June  Term, 1935, of 
CHEROKEE. 

Civil action for assessment of damages to plaintiffs' lot in the Town 
of Murphy, caused by the regrading of Highway No. 28, leading into 
said town from the west. 

I t  is in eridence that  the defendant relocated the road in question, 
raised the grade in front of plaintiffs' house 3 or 4 feet, and encroached 
upon plaintiffs' property by spreading the base of the road in elevating 
the grade. 

I n  apt time, the defendant requested the court to  instruct the jury as 
follows : 

"The petitioner is  entitled to hnve compensation for the reasonable 
market value of any part of his property which was taken for the public 
use, and for any damage to  the remaining property caused by such tak- 
ing, hut the petitioner is not entitlcd to recover damages for raising the 
grade of the old highmny. The old highway already belonged to the 
public, and the State could either raise or l o m r  the grade of that road 
without answering to the petitioners in damage. You should not, there- 
fore, allow the petitioners any damagc. for raising the grade n i th in  the 
limits of the old road, but should confine yourselves to such property as 
you may find the defendants to have taken, if ally, and such damages, if 
mix, as ve re  occasioned the petitioners' property by such taking." Prayer 
refused; exception. 

From r-erdict and judgment for plaintiffs, the defendant appeals, 
assigning errors. 

Xoody d2 Noody and D. Witherspoon for plaint i fs .  
C h a d e s  Ross and Gray & Chm'stoplzer for defendant. 

STACT, C. J. The principal matter debated on brief is whether the 
action  as commenced within six months from the completion of the 
project as prorided by C. S., 3846 (bb) .  The  question was not mooted 
in the court below and there is  nothing on the record to show whether 
the action Tvas, or was not, brought within the requisite time. I n  this 
state of the record, it would seem that, with justice to all, the question 
might well be left undecided, as a new tr ial  must be awarded for failure 
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t o  give t h e  special instruction requested by  defendant. T h i s  will afford 
both sides equal opportuni ty to  be heard  on the point  a t  the  next hear-  
ing. 

W i t h  r e y w t  t o  the special instruction, requested Iy  t h e  defendant, 
i t  is  the rule  ~ v i t h  us, and  w r y  generally held elsewhere, that ,  unless 
otherwise prorided by s tatute  or constitutional prorii,ion, a n  abut t ing 
p r o l m t y  o l r ~ l e r  m a y  not recorm f o r  damages to  his  land caused by 
changing the grade  of a n  establ i~l ied street o r  road when such change i s  
m:~t le  pursuan t  to  l a r f u l  a i i t l~or i ty  and  there is no negligence i n  the 
nxaln\er o r  mcthod of doing the  n o r l ~  W o o d  2'. Land Co.,  165 X. C., 
367, S1 S. E., 422;  I l a r p w  I ? .  Lrno i r ,  152 N. C., $2:1, 68 S .  E . ,  228; 
D o i w g  1 % .  l l r n r l i ~ ~ ~ s o n ,  148 S. C., 423, 62 S. E.,  547;  Jones  v. f lenderson,  
147 X. C., 120, 60 S. E., 894;  TT'olfe c. P e a m o n ,  111 N. C., 621, 1 9  
S .  E., 264;  J f m - e s  r .  TTTi in~ingion,  3 1  S. C., 73. Compare Bos t  v. 
Cabarru?,  152 3. C., 531, 67 S. E., 1066. 

T h e  prayer  being propcrly prrseatecl, i n  npt time, rind conta i~ l ing  a 
c o r r e ~ t  legal request, per t inent  to  the e r i d e i ~ c e  and  the  issue i n  the case, 
it  n a s  crror  to refuse i t .  Mirliazrn: .c. Rllbber  Co., 190  S. C., 61'7, 130 
S .  E., 306. T h e  r d e  of 1)ractica is well cstabliehed i n  this  jurisdiction 
that  1111en R r c ~ ~ ~ m t  is  nltlile f o r  a specific instruct io~i ,  correct i n  itself 
and  supl)ortetl by erideiiee, the t r i a l  court ,  while not  obliged to adopt  
tlic precise laugunge of the prayer, is n e ~ e r t h e l e s s  reqi~iret l  to give the 
i~is t ruct ion,  i n  substance a t  least, and unless this  is done, either i n  direct 
response to the 1 1 r a ~ e r  01. otherwise i n  some portion of the  charge, t h e  
fa i lu ie  \ \ i l l  comti tute  reversible error .  Parlcs v. T r u s t  Co., 195 N. C., 
4 X ,  142 S. E., 473;  Xal-coin c. R. R., 165 K. C., 259, 8 1  S. E., 290;  
Irisin c .  I?. B., 164  K. C., 5, 80 S. E., 7 8 ;  C. S., 565. 

Thc. defendant i s  entitled to a new tr ia l .  It is  so ordered. 
N e w  trial.  

CORAL GABLES, INC., v. NETTIE C. AYRIGS. 

(Filed 18 September, 1935.) 

1. Appeal and Error C + 
When nppellee fails to return appellant's statement of case on appeal 

with objections within the time prescribed, the appellant's statement of 
case on appeal prevails by operation of law. C. S., 643. 

2. Evidence J a-Par01 evidence that maker was not to be called upon for 
further payments on note held incompetent as contradicting writing. 

Plnintiff declared on a note esecuted by defendant for 1 he balance of the 
purchase price of land. Defendant offered par01 evidence to the effect 
that i t  was agreed that plaintiff should resell the land w ~ t h i n  two months, 
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and that defendant n ould never be called upon for further payments, that  
the land was resold, and that  plaintiff understood that  her note would 
thercul~on be canceled. He7d: The par01 evidence TT-as incompetent as  
beiny in contrailic tion of the nritten instrument, and it? admission con- 
stitutes rerersible error. although plaintiff would not hare been precluded 
from slioning an aqreenicnt that hrr  note \ \as  to he delivered up and 
canceled upon the resale of tlie land by ~~Iaint i f f ,  i f  suc l~  was the acree- 
rnent and the meaning of her allegation. 

3. Appeal and Error I3 b- 
An a p ~ e a l  nil1 be decided in nccorrlance n i th  the theory of trial in tlie 

loner court. 

APPEAL by plaintiff f r o m  Clement, J., a t  Decenlbcr Tern], 1934, of 
~ ~ O O R E .  

CiT il  action to  recoler  $1,827.50 balance allcged t o  be due 0x1 a qenled 
pro~nissory  note, executed by the  defendant to  the  Coral  Gables Corpo- 
ration, 4 J u n e ,  192.3, ant1 nox- O T V ~ I C ~  2nd held by the plaintiff. 

T h c  defendant allege? tlint on 4 Jurlc, 1023, she bought two lots, or 
parceli of lalid, f r o m  thc Coral  Gables Corporation through T. J. 
ICearaey, i t s  nutl~orizccl agcilt, "nllo proniised absolutely to resell her  
said contract n i t l l in  t v  o monthq, and  t h a t  she, the defendmit, ~ : o u l d  
never be called upon t o  malie fu r ther  p a p c n t s  tliereoli"; t l ~ t  the  lots 
n e r e  rc~soltl 197 the  w i d  TT. J .  R e a r n c ~ ,  and the ciefcnclant thereby re- 
l i e ~ e d  of a n y  f u r t h e r  l iabi l i ty  by  reason of said transaction. 

O ~ c r  objection, t h e  defendant n a s  alloneil to  testify tha t  ill? bougl~ t  
t n o  lot i  "witli the  understanding tha t  those lots n e r e  to  be rcsold f o r  
mc before I was ever called on f o r  another payment"; t h a t  upon  the 
resale of the property "I suppose(? n hen I sent m y  papery back t h a t  
cancelled m y  note and obligation to Coral  Gables." 

T h e  J u d g e  c l ~ a r g e d  the ju ry  tha t  according to the alleged parol agree- 
meut, "they guar:mteecl to resell the lots a t  a profit nut1 tlint she 
(defendant) nould  not have t o  p a y  t h e  note." 

T h e  j u r y  ansnered the issue of indebtedness ('Sane," ant1 f r o n ~  the 
judgment thereon, plaintiff appeals, assigning errors. 

H.  F. Sea~cell, Jr., for  plaintiff. 
Ti'. Duncan Na f t l z c z~~s  for d ~ f e n d a n f .  

STACY, C. J. A s  appellant's statement of case on  appeal  way not  
returned by appellee n i t h  objec.tions n i t h i n  the  t ime prescribed, i t  
thereby became the  statement of case on appeal  by operation of law. 
C. S., 643; S. c.  Ray ,  206 N. C., 736, 175 S. E., 1 0 9 ;  C a ~ t e r  v. Bryant, 
199 X. C., 704, 125 S. E., 602. T h e  t rans-r ipt  is not very fu l l  o r  clear, 
but, a s  Tie uriderstaiid it ,  the  defendant  was permit ted to  offer parol evi- 
dence i n  contradiction of t h e  terms of her  wri t ten instrument. T h i s  i s  
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a t  variance with the established rule. Bank v. Dardine, 207 N. C., 509, 
177 S. E., 635; Roebuck v. Carson, 196 N. C., 672, 146 S. E., 708. 

I n  ~Ilanufacfuring Co. c. XcCormick, 175 N. C., 277, 95 S. E., 555, 
i t  was said a contemporaneous oral agreement "that defendant would 
not be required to  pay his note according to its terms," and that  pay- 
ment of the principal mould be extended a t  maturity upon payment of 
interest, could not be allowed as a defense because in  direct contradiction 
of the written promise to pay. 

Similarly, in Bi l l ia rd  v. J7ezcberry, 153 N. C., 104, 68 S. E., 1056, 
an  alleged contemporaneous oral agreement to extend I he time of pay- 
ment beyond that  appearing on the face of the note, was not allowed to 
be s1ion.n in e~idence .  To like effect are the decisions in Thomas v. 
Carteret, 182 K. C., 374, 109 S. E., 384; Boushall 1) .  Stronach, 172 
N. C., 273, 90 S. E., 198; Rousseau v. Call, 169 N. C., 173, 85 S. E., 
414; Woodson v. Beck, 151 3. C., 144, 65 S. E., 751; M'alker v. Cooper, 
150 I\'. C., 128, 63 S. E. ,  681; IValker v. Venters, 1413 N. C., 388, 62 
S. E., 510; Mudge v. Varner, 146 N. C., 147, 59 S. E., 540; Bank v. 
Jloore, 138 N. C., 529, 51 S. E., 79; Ray 11. Blackwell, 94 N. C., 10. 

Of course, the defendant would not be prohibited from showing, if 
such be the fact and the meaning of her allegation, that, upon a resale 
of the land by Kearney, her note was to be delivered u p  and cancelled. 
Galloway v. Thrash, 207 N. C., 165, 176 S. E., 303; Bank v. Rosen- 
stein, 207 X. C., 529, 177 S. E., 643; Williams v. Turner, ante, 
202; E'urr v. l'rull, 205 N. C., 417, 171 S. E. ,  641. However, as now 
presented, the case seems not to have been tried upon this theory. An  
appeal ez necessltale follows the theory of the trial. Hargett  v. Lee, 
206 K. C., 536, 174 S. E., 498; Holland v.  Dulin, 206 N. C., 211, 173 
S. E. ,  310. '(The theory upon which a cause is tried must prevail in 
considering the appeal, and in interpreting a record and i n  determining 
the validity of exceptionsv-Brogden, J., in  Pot ts  v. In s .  Co., 206 N. C., 
257, 174 S. E., 123. 

The  plaintiff is entitled to a new trial. I t  is  so ordered. 
New trial. 

R O B E R T  A. R E Y N O L D S  v. EMMA REYNOLDS.  

(Filed 18 September, 1935.) 

1. Divorce A d-Where separation is  result of criminal asct of plaintiff he 
may not maintain action for divorce on ground of separation. 

Plaintiff was living separate and apart from his wife and paying certain 
sums to her from time to time under the terms upon which judgment for 
abandonment and assault upon her was suspended. Held: Plaintiff may 
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not maintain an action for divorce upon the grounds of two years separa- 
tion, C. S., 1659 ( a ) ,  the law not permitting the maintenance of an action 
based in whole or in part upon the violation by the plaintiff of the crim- 
inal laws of the State. Campbell  u. Campbell ,  207 N .  C., 859, and Long 
v. Long, 206 N .  C., 706, cited and distinguished. 

2. Actions A c- 

A plaintiff may not maintain a civil action based upon his own viola- 
tion of the criminal law of the State. 

APPEAL by defendant from Warlick,  J., a t  April Term, 1935, of 
BUKCOMBE. 

Civil action for divorce on the ground of two-years separation, tried 
upon the usual issues, resulting in  verdict for the plaintiff. 

I n  bar of  lai in tiff's right to maintain the action, the defendant 
alleges : 

"1. That the plaintiff's alleged cause of action as  set forth in his 
complaint, to wit, two years of separation from his wife as grounds for 
absolute divorce, is  based solely and exclusively upon a violation by 
himself of the criminal laws of the State of Nor th  Carolina and to  the 
judgment of the court imposed upon the plaintiff in consequence of his 
conviction of the crimes of assault and battery upon his wife and for 
the n i l fu l  abandonment and nolisupport by the plaintiff of his wife 
and their infant children, for which said violations of the criminal laws 
the plaintiff has heretofore been tried and convicted by a court of 
conlpetent jurisdiction and is now undergoing execution of the sentence 
imposed by the court upon him for said crimes, that  is to say:  the plain- 
tiff herein, as a condition imposed by the court upon which prayer for 
judgment nould be continued or a sentence to imprisonment 7%-ould be 
suspended, is  living separate and apar t  from his wife and is paying into 
court from time to time certain sums of money for the support and 
maintenance of his said wife and their infant  children. 

"2. That  the plaintiff, i n  violation and disregard of the orders of the 
court made in the criminal actions referred to in  the preceding para- 
graph, has failed and neglected to make full payment of the amounts 
required to be paid for the support of his  wife and their infant  children, 
and a t  the time of the commencement of this action, the plaintiff was 
in arrears to  the extent of more than $140.00 on that  account, as well 
as $220.00 for hospital and medical bills." 

The court ruled that the defense pleaded was no bar to the plaintiff's 
right to prosecute the action, and excluded the evidence offered by the 
defendant to prove her allegations. Exception. 

From a judgment on the verdict dissolving the bonds of matrimony 
existing between the parties, the defendant appeals, assigning errors. 



430 IS T H E  S U P R E M E  COURT. [208 

Worth XcKi'inney for  plaintif. 
Jamcs E. Rector for  defendant. 

STACY, C. J. May a husband ground an  action for dirorce, under 
C. S. 1659 ( a ) ,  on his own criminal conduct toward:, his wife! The 
answer is, S o .  Teasley c. T~as ley ,  203 N. C., 604, 172 S. E., 197. Any 
other holding would be a reproach to the lax-. Bean v. Defective CO., 
206 S. C., 123, 173 S. E., 5.  The decisions in Campbell v. Campbell, 
207 N. C., 859, and Long v. Long, 206 N. C., 706, 175 S. E., 55, are not 
authorities to the contrary, for in neither of these cases n a s  there a plea 
in bar based upon plaintiff's alleged criminal conduct towards the de- 
fendant. 

"It is  very generally held-universally, so f a r  as we are a~a re - tha t  
an ac.tion never lies when a plaintiff must base his claim, in whole or 
ill part, on a violation by himself of the criminal or penal laws of the 
State"-IIoke, J., in Lloyd v. IZ. R., 151 K. C., 536, 66 S. E., 604. 111 

TT'aite's Actions and Defenses, Vol. 1, p. 43, the principle is broadly 
stated, as follows: " S o  princil~le of law is better settled than that which 
declares that an  action cannot be maintained upon any ground or cause 
which the law declares to be illegal," citing Uavidson 11. Lanier, 4 Wal- 
lace, 4-17; Ilolfe zs. I le l rna~,  7 Rob., SO; ~Ytezcart v. L o t h ~ o p ,  12 Gray, 
5 2 ;  l lou a d  7.. I lawis ,  8 Allell, 297; I'earce v. Brooks, L. R. 1 Excli., 
213; Snzlfh v. Tl'hife, L. R. 1 Eq. Cases, 626. 

T o  say that  civil rights, enforceable through the couAts, may inure to 
one out of his own violntion of the criminal lav ,  and against the very 
person injured, would be to blow hot and cold in the same breath, or, 
Janus-like, to look in both directions a t  the same time. The law is not 
interested in such double dealing or slight-of-hand performances; i t  sets 
its face like flint in tlle oppositc direction. 

Tliere n.as error in declining to hear tlle defendant's plea. Let the 
verdict and judgment be set aside and the cause remalded for another 
hearing. 

New trial. 

ROBERT D. COLEMAX, EXECUTOR, ETC., V. GURNEY P. HOOD, 
COMMISSIOKER OF BAKKS. 

(Filed 18 September, 1936.) 

1 .  Appeal and Error J c: Reference C a- 
Where a finding by the referee is fully supported by ~vidence appearing 

of record, the inadvertence of the trial court in striking it out for want of 
evidence must be held for error on appeal. 
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2. Same- 
Where plaintiff introduces documentary evidence for the purpose of 

attack, the inadvertence of the trial court in striking out the finding of the 
referee in plaintiff's favor supported thereby because the evidence was 
introduced by plaintiff, must be held for error. 

3. Appeal and Error K b- 
I n  this case the trial court erroneously struck out certain findings of 

the referee. On appeal the court's rulings on the exceptions are stricken 
out, and the facts thus being left in doubt, and the record being in unsatis- 
factory shape to  enable the Court to pass upon the questions sought to be 
presented, the case is rcmancled for further proceedings. 

, ~ P P E A L  by plaintiff from Alley, J., at  Ju ly  Term, 1935, of H ~ ~ w o o n .  
Cixil action for an  accounting arid to establish a preference. 
As  the case involves a lollg and intricate accounting, with c h a r g ~ s  of 

breaches of trust, rtc., the matter was referred at the Janua ry  Term, 
1935, to Hon. S. W. Black, as referee, to find the facts, state the ac~oun t ,  
and report the same, together with his  conclusions of law, to the court. 

The refwee duly filed n full and exhaustive report, to which both 
sides filed exceptions, and the matter came oil for heariilg a t  the Ju ly  
Term, 1935, up011 these exceptions. 

I t  does not appear that the judge passed upon plaintiff's exceptions, 
unless he did so inferentially. 

I n  r u l i n ~  upon defendant's exceptions, the 20th finding of fact of the 
referee, which related to alleged breaches of trust on the part  of the 
trustee, X ~ E S  stricken out, "the court being of opinion that  there is no 
evidence in the rpcord to sustain such finding." The  33d finding of fact 
of the referee, which related to  the failure of the trustee to file proper 
reports, wz~s likewise stricken out arid modified because the reports filed 
by the trustee with the Clerk of tlle Superior Court ''were introduced in 
evidence on the tr ial  of this cause by tlle plaintiff." 

From j~tdgrnent overruling the c.onclusions of the referee, plaintiff 
appeals, ailsigning errors. 

Smuthers, Xurtirr & AfcCoy for plaintiff. 
C.  I .  Taylor, Xorgan, Siamey & Ward and F. E. Alley, Jr., for de- 

f endanf. 

STACY, (2. J. The tr ial  court was in error i n  striking out the 20th 
findii~g of fact of the referee for want of evidence to sustain it. This  
was doubtless an  inadvertence, as  the finding is fully supported by the 
record, a t  least inferentially, if not by direct proof. And in  ruling on 
defendant's exception to the 33d finding of fact, the court evidently over- 
looked the purpose for which the plaintiff introduced the trustee's re- 
ports i n  ev.dence, to wit, for attack. This was likewise an inadvertence. 



432 I N  THE S U P R E M E  COURT. [a08 

With the facts thus left i n  doubt, and perhaps with iiomewhat contra- 
dictory findings, the record is not in  satisfactory shape or condition for 
us to pass upon the questions sought to be presented. Hence, to insure 
consistency, the rulings upon defendant's exceptionrg modifying the 
referee's report will be stricken out and the cause remanded for further 
proceedings as to justice appertains and the rights of the parties may 
require. 

E r ro r  and remanded. 

STATE v. ROBERT DUNLAP. 

(Filed 18 September, 1935.) 

Criminal Law L a-Appeal in this case is dismissed for defendant's failure 
to make out and serve statement of case on appeal. 

Where a defendant fails to make out a n d  serve his statement of case 
on appeal within the time fixed, he loses his right to prosecute the appeal, 
and the motion of the Attorney-General to docket and dismiss must be 
allowed, but where defendant is convicted of a capital felony, this ~vill be 
dolie only after an inspection of the record for error appearing upon its 
face. 

NOTION by State to docket and dismiss appeal. 

Attorney-General Seawell and Assistant Attorney-General Aiken for 
the State. 

STACY, C. J. At the March Term, 1935, Buncombe Superior Court, 
the defendant herein, Robert Dunlap, was tried upon indictment charg- 
ing him with the murder of one Pauline McMellan, alias Ola McMellan, 
which resulted in a conviction of murder in  the first degree and sentence 
of death. From the judgment thus entered, the defendant gave notice 
of appeal to the Supreme Court, and by consent was a lowed sixty days 
within which to make out and serve statement of case on appeal. The  
clerk certifies that nothing has been done towards perfecting the appeal; 
that the time for serving statement of case has expired, and that no 
extension of time for filing same has been recorded in his office. S, v. 
Williams, ante, 352; S.  v. Brown, 206 N .  C., 747, 175 13. E., 116. 

The prisoner, having failed to make out and serve t3tatement of case 
on appeal within the time fixed, has lost his right to prosecute the 
appeal, and the motion of the Attorney-General to dccket and dismiss 
must be allowed. 8. v. Williams, supra; 8. v. Johnson, 205 N .  C., 610, 
172 S. E., 219. I t  is customary, however, in capital cases, where the 



N. C.] FALL TERM, 1935. 433 

WOODMEN O F  THE ~ ' O R L D  2). COMRS. O F  LENOIR. 

life of the  prisoner is  involved, t o  examine t h e  record to see t h a t  no 
e r ror  appears  upon  i ts  face. S. v. Wil l iams ,  supra;  8. v. Goldsfon,  201 
N. C., 89, 158 S. E., 926. T h i s  we h a r e  done in the  instant  case with- 
out discovering a n y  error  on the  face of the  record. S. v. Wil l iams ,  
supra;  S. v. H a m l e t ,  206 N .  C., 568, 174  S. E., 451. 

The motion of the  Attorney-General mus t  be allowed. S. u. TT'illiams, 
supra,  and  cases there cited. 

Appeal  dismissed. 

SOVEREIGS CAMP, WOODMEN 01' THE WORLD, r. THE BOARD O F  
COMMISSIONERS O F  LENOIR COUNTY, N. C. 

(Filed 18 September, 1938.) 

1. Mandamus A a- 
dlandanzus mill not lie except to enforce a clear legal right against a 

party under legal obligation to perform the act sought to be enforced. 

2. Counties F &Action held one t o  enforce money demand against 
county and  mandamus would no t  lie i n  absence of judgment against 
county. 

Plaintiff alleged onnership of certain county bonds, and sought maw 
damus to compel the county to levy taxes sufficient to pay same. Held: 
The effect of the action is  to enforce a money demand, and N. C. Code, 
867, as amended by ch. 349, Public 1,ans of 1933, providing that nzandamus 
should not lie in an action ex contractu to enforce a money demand 
against a county, city, town, or tnxinq district, unless the clnim has been 
reduced to judgment, is applicable, and a demurrer to the complaint for 
its failure to state a cause of action is properly sustained. 

3. Constitutional Law E &Ch. 340, Public Laws of 1953, held not t o  
impair obligations of contract, bu t  merely t o  change procedure. 

Ch. 349, Public Lavts of 1933, providing that mandamus should not lie 
in a n  action cc confractu to cnforcc a money demand against a county, 
city, tovn, or taxing district, uuless final judgment had been obtained 
against defendant, is constitutional, since i t  does not impair the obliga- 
tions of a contract, U. S. Const., Art. I, sec. 10;  N. C. Const., Art. I, see. 
17, the effect of the statute being merely to alter the method of procedure 
in which there can be no vested right, and the change not being so radical 
as  to take away all methods of procedure for the enforcement of con- 
tractual obligations. 

, ~ P P E A L  by  plaintiff f r o m  Grady ,  J., at September Term, 1934, of 
LEKOIR. Affirmed. 

T h i s  is  an action brought by the  plaintiff to  compel t h e  county of 
Lenoir to  levy taxes with which t o  p a y  bonded indebtedness alleged by 
the plaintiff appellant to  be due it by  said county. The plaintiff sought 
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a writ of mandamus to compel the commissioners of Lenoir County to 
include i n  its levy for 1934 a sufficient amount, i n  addition to all other 
taxes, to pay certain bonded indebtedness of said county, some of which 
the plaintiff appellant claimed in i ts  complaint to have owned. 

Summons in this action was returnable before the ~.esident judge of 
the Sixth Judicial  District a t  Chambers or1 19 Septeml)er, 1934, having 
been issued by the clerk of the Superior Court of Lenoir County, on 6 
September, 1934. The defendant appellee demurred to the complaint 
on the grounds that  the court had no jurisdiction and on the ground 
that the complaint did not state facts sufficient to constitute a cause of 
action, for that  the action is in effect an application for a writ of 
manclamus against the county of Lenoir to eiiforce a money demand 011 

al1egc.d action en: contracfu against said county of Lenoir, and for that  
an  ac'tion will not lie until the plaintiff has complied with chapter 349 
of the Public Laws of 1933, and for othcr grounds as set out in de- 
murrer. 

Upon hearing of the matter a t  Chambers, judgment was rendered, 
sustaining the demurrer on 25 September, 1934, by h ~ s  Honor, Henry  
A. Grady, froni which tlie plaintiff excepted, assigned error, and ap- 
pealed to the Supreme Court. 

Runrk (e. Ruark for plainfil'f. 
Guy  Elliott and Wallace d White for defendant. 

CLARKSON, J. The follo~ving judgment was rendered in the court 
below: "This cause coming on to be heard a t  Clinton, X. C., by conserit 
of the parties, and defendant having demurred on the grounds that  the 
complaint does not state facts sufficient to constitute a cause of action, 
and the court being of the opinion that  this action cannot be maintained 
in  view of chapter 349, Public Laws of 1933, i t  is therefore considered 
and adjudged that  the demurrer be sustained, and tlie action is dis- 
missed, a t  the costs of the plaintiff, to be taxed by the clerk." We think 
the judgment of the court below correct. 

The  extraordinary writ of mandamus is never issued unless the par ty  
seeking it has a clear legal right to demand it, and the defendant must 
be under a legal obligation to perform the act sough1 to be enforced. 
John v. Allen, 207 N .  C., 520. 

N. C. Code, 1931 (Michie), section 867, is as follo~vs: "In application 
for a writ of mandamus, when the plaintiff seeks to enforce a money 
demand, the summons, pleadings, and practice are the same as prescribed 
for civil actions." 

Public Laws 1933, ch. 349, is as follows: "SECTION 1. Tha t  section 
867 of the Consolidated Statutes of 1919 be and the same is  hereby 
amended by adding the following: 'Provided, that  in all applications 
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seeking a writ of ma?zdamus to enforce a money demand on artioils 
ex c o n f r a c f u  against any county, city, tonn,  or taxing district within tlie 
State, the applicant shall allege and shon in tlie complaint that thc 
claim or debt has been reduced to a final judgment establishing what 
part of said judgment, if any, remains unpaid, what resources. if ally, 
are arailable for the satisfaction of the judgment, iiicluding the actual 
rnlue of all property sought to be subjected to additional taxatlo11 and 
tlie necessity for the issuing of such nri t . '  " 

I11 August Belvnont (e. ( ' 0 .  v. Rei/[?j, Auditor, 71 N. C., 260 ( 2 6 2 ) ,  
n e  find: "The plaintiffs are the holders and owners of certain bonds 
for the paymcnt of money which they allege the State of Sort11 Carolina 
eves them a i d  has r c fuwl  to pay, nherefore they resort to this actioil 
for the enforcement of this demand. which is  the most direct am1 efi- 
cacious remedy for collecting the rnone- nllicll the law affords them. 
The purpose of the action i s  the collection of tlic~ debt tlirougli alicl hy 
nlealls of this procceding, either as a direct result or as one necessarily 
incident to and floniiig out of thc action. I n  a legal srnse, it is as 
much n moiicy demniid as the old rtctiori of tlebt nas ,  and in so~iie re- 
spects it is more so, for here the party teeks to lay hold of a q~ecific 
fund  and appropriate it to thc satisf:wtion of the demand. There is 
now, in this State, Art. I V ,  sec. I, Const., but one form of actiori, and 
the u r i t  of ~r~ai~clan~~is  is but a process of t l ~ e  court in that action, t l ~ c  
purpose of nllicli n r i t  is, in uctiolks for money denlands, to g i ~ e  thr  
plaintif? a more spccdy and effectual recovery of his debt than could be 
had in the ordinary way. The plai11tiRs are sec,liing in this actio~l, az 
the final rcsult, termination, and fruit  thereof, to col!ect thc money due 
on their bonds. I11 elcry sense, then, practical and legal, this is, 1x1 the 
language of the Code, ari 'application nllere the plaii~tiff seelis to en- 
force a Inonex dernand.' '' 

Tile l~laintiff is  sreking by writ of ri~a~ldamus to eiiforce a ilioney 
deinnncl, nliich it caniiot do, as it does not come within the terms of the 
statute a b o ~ e  quoted of 1933. 

Tlie statute, ch. 349, Public Laws of 1933, docs not impair the obliga- 
tion of contracts, ~vhicli is  prohibited by the Conqtitutions of the C. S. 
and State of North Carolina. Const. of U. S., Art. I, sec. 1 0 ;  (lolibt. 
of S. C., Art. I, see. 17. 

The statutc only effects the method of procedure. I n  illartin v. Van- 
lanlrrglzam, 189 S. C., 656 (GSS), the principle is laid donn as follows: 
( L  ( N o  person can claim n rested right in any pal.ticular mode of pro- 
cedure for the ei~forcement or defense of his rights,  liere re a new statute 
deals nit11 procedure only, p ~ i n z a  facie  it  applies to all action--those 
which ha re  accrued or are  pending, and future actions.' 2 Lewis' Edi- 
tion Southerland Statutory Construction, p. 1226." High I'oint v. 
Broxa, 206 N.  C., 664 (666). 
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I n  Bateman v. Sterrett, 201 N. C., 59 (62-3), i t  is said: "It is also 
settled that the laws which subsist a t  the time and plaze of the making 
of a contract, and where i t  is to be performed, enter into and form a 
part of it, as if they were expressly referred to or in1:orporated in  its 
terms. This principle embraces those which affect its validity, con- 
struction, discharge, and enforcement. . . . The I-esult of the de- 
cisioiis on the subject is, that a change in the statutory method of pro- 
cedure for the enforcement or exercise of an  existent right is not pro- 
hibited by any constitutional provision, unless the alteration or modifi- 
cation is so radical as to impair the obligation of cont~acts  or to divest 
rested rights. 6 R. C. L., 356." 

For  the reasons given, the judgment of the court below is 
Affirmed. 

R O B E R T  J. P O W E L L ,  RECEIVER OF THE C U M B E R L A N D  NATIONAL B A N K  
O F  F A Y E T T E V I L L E ,  v. K .  A. McDONALD AIVD J. A. ELYNUM AXD WIFE, 
G E R T R U D E  H. BYKUM. 

(Filed 18 September, 1935.) 

Banks and Banking C d-Pledge of security for note held to  cover only 
joint obligations of pledgors to bank. 

A husband and wife executed a note to a bank, and to secure payment, 
pledged certain collateral, the pledge stipulating that the bank might hold 
same as security for any other obligation, primary clr secondary, etc., 
"under which the undersigned shall be in any way bound." Held: Con- 
struing the pledge to ascertain the intention of the ~ar t ies ,  the pledge 
covered only such obligations to the bank upon which the husband and 
wife were jointly liable, and the bank, or its receiver upon insolvency, is 
not entitled to hold the pledged security for the individual liability of the 
husband as endorser on a note of a third person, the bank, which selected 
the language of the pledge, having failed to stipulate that the security 
should be pledged to secure the joint or several liabiliti~?~ of the pledgors. 

APPEAL from Grady, J., at  March Term, 1935, of CUMBERLAND. 
Reversed. 

The undisputed facts presented by the present appeal are that on 17 
October, 1931, K. A. McDonald executed to the Cumberland Kational 
Bank of Fayetteville his promissory note for $275.00, upon which a 
balance of $208.80 was due at  the time of the institution of this action, 
which note at  the time of its delivery and negotiation was endorsed by 
J. A. Bynum. J. A. Bynum and wife, Gertrude H. Etynum, on 9 De- 
cember, 1931, signed and delivered to the Cumberland National Bank 
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of Fayetteville their collateral note for $800.00, reading in part  as 
folloffs : 

"60 days after date we promise to pay to the order of the Cumberland 
National Bank of Fayetteville, . . . Eight Hundred Dollars, 
. . . Value received . . . and to secure the payment of this, or 
any other obligation to said bank, due or to become due hereby 
pledge to the said Bank, or i ts  assigns, holders of the same, the collaterals 
described on back, or herein enclosed, and it is hereby agreed that upon 
the nonpayment of this obligation said Bank or the holder thereof, may 
sell the same . . . and after deducting all costs of sale the balance 
of the proceeds shall be applied to this obligation, and any surplus to  
any other note, obligation, bill, orerdraft or open account under which 
the undersigned shall be in any way bound, primarily or secondarily, 
absolutely or contingently, due or to become due. Such application to 
be made in the mariner and proportions as said Bank or holder may see 
fit. Upon the discharge of this obligation said Bank or holder mag 
deliver the same to the undersigned, or order, but shall hare  the right 
to retain the same to secure any other obligation, note, etc., as above 
described, just as if specifically pledged under an  agreement in the esact 
terms of this. . . ." 

As security for said collateral note, said Bynum and wife transferred, 
assigned, and delivered to said bank three life insurance policies in 
which they were the insured and beneficiary, respecti~ely, with the right 
reserved in  the insured to change the beneficiary therein. Said collat- 
eral note was subsequently paid in full on 12 March, 1932, without the 
beneficiary in  the life insurance policies ever having been changed, and 
upon such payment J. A. Bynunl and wife, Gertrude H. Bynum, de- 
manded the surrender to them of said life insurance policies, which de- 
mand n as refused by the plaintiff receiver-he contending that  as secur- 
i ty  for a collateral note containing the above quoted clause, the cash 
surrender value of said policies should be applied to the payment of the 
obligation of the defendant J. A. Bynum by virtue of his endorsement 
of the note of K. A. McDonald. 

The plaintiff, as receiver of the Cumberland National Bank of Fay- 
etteville, instituted this action on 11 January,  1935, and, a t  the March 
Term, 1935, of Cumberland County Superior Court, Grady, J., ad- 
judged, on the pleadings, that  the plaintiff have and recover of K. A. 
McDonald and J. A. Byilum the sum of $208.80, with interest, and 
declared the judgment to be a specific lien upon the life insurance 
policies pledged as security for the collateral note and empowered the 
receiver to subject them to  the satisfaction thereof; and from this judg- 
ment the defendants J. A. Bynum and wife, Gertrude H. Bynum, 
appealed to the Supreme Court, assigning error. 
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Rose c6 L y o n  for p la in t i f ,  appellee. 
~Ualcolnz XcQueen and Dye  c6 Clark for defendants, appellanfs. 

SCHEKCK, J. The single question presented is  as to the proper in- 
terpretation of tlie collateral pledge of the life insurance policies as 
security for the joint note of the insured and beneficiary therein, J. A. 
Bynum and wife, Gertrude 1%. Bynum, respectively. 

W e  are of the opinion that  the liability created by tlie collateral note 
is a joint liability of the makers thereof. We think ihe words of the 
pledge, following the prorision for the application of the funds derived 
from the sale of the securities, "shall be applied to thi3 obligation, and 
any surplus to any other note, obligation, bill, overdraft or open account 
under which fhe  zlndersigned shall be bound" connote t'iat the intention 
of the parties to the contract or note was to pledge the securities to the 
payment of only such other notes and obligations as vere  of the same 
character as the joint liability under the collateral n2te. "It is well 
recognized that  the object of all rules of interpretat iol  is to arrive a t  
the intention of the parties as expressed in the contract, and, in written 
contracts which permit of construction, this illtent is to be gathered 
from the entire instrument, and, . . . to  ascertain the intention, 
regarll must be had to the nature of the instrument itself, the condition 
of tlie parties executiiig it,  and the objects they had jn view, and the 
words employed, if capable of more than one meaning., or to be given 
that meaning which i t  is apparent the parties intendec them to have." 
Ban?; 'L'. F u m i t u ~ e  Co., 169 N .  C., 180. The natural  inference to be 
drawn from the ~vords "under which the undersigned shall be in any 
n a y  bound" is that  the securities were pledged only for the joint liabili- 
ties of the makers. The bank, the payee, framed this pledge, and if i t  
desired to have tlie pledge extend to  the individual a d  several obliga- 
tions of tlie makers of the collateral note, i t  should have had inserted 
the 71-ords "or either of them," or words of similar import. 

Entertaining, as  we do, the opinion that  the pledge contained in the 
collateral note extends only to the joint liabilities of the makers to the 
payee thereof, we hold 'that the judgment of the Superior Court which 
extended the pledge to the individual and several obligations of J. A. 
Bynum was erroneous. 

While the facts are not altogether analogous, the reasoning in Bank v. 
Furniture Co.,  supra, and Newsome v. Bank,  169 N .  C., 534, is apposite 
to this case. T o  the same effect is  the case of Bank  v. h'cott, 123 N. C., 
538, which is also authority for holding that  the words "we" and "our" 
used in  a collateral note, as i n  this case, import joint obligations. See, 
also, H e f n e r  v. Bank ,  311 Pa., 29, 87 A. L. R., 610, ,ind Torrance v. 
Bank (C. C.  A,, 3d Cir.) 210 Fed. Reporter, 806. 

The  judgment below is  reversed. 
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C n d e r  the stipulation contained i n  the  record, the  cases wherein G. C .  
Barbour  and  L. C. Jackson, respectively, a r e  codefendants with J .  A. 
B y n u m  a n d  wife, Gertrude H. Bynum,  will be governed by  this  opinion 
a n d  judgments therein will be entered accordingly. 

Reversed. 

STATE O F  NORTH CAROLINA Ex REL. SWAIN COUNTY A N D  SnTAII\: 
COUNTY v. ELBERT WELCH, Ex-TREMCRER OF SWAIN COUNTY, AND 

HIS BONDSMEN, D. A. DEHART ET AI.. 

(Filed 18 September, 1935.) 

Set-offs and  Counterclaims A b:  Counties E e-Defendants hcld entitled 
t o  offset debt  due  countg with past-due bonds of county in  this  cikse. 

Defendants nere  indebted to plaintiff county a s  princil~al and iureties 
on the bond of the colmty treasurer for funds of tlie count) 11 hich the 
treasurer had not accounted for because of the failure of the bank in n hich 
tlle funds Mere drposited. Ihfendants tendercd as  an offqet pnst-due 
bonds of the county onned by them, according to thc agreed facts dnd 
stipulations, prior to the institution of the action by tlie county. Hcld: 
Defendants nere  entitled to offset their debt to the county nit11 tlle 11ast- 
due county bonds, since the iesl?ecti~e obllcntions of tlie count> and 
defendants arose out of contract, :md elther party might hare i e c o ~  erecl 
judgment against the other on their i e q x x t i ~ e  obliqations, mltl the 
countj's obliqntion to defendnuts existed prior to the institution of the 
action, C. S., 521. In this case it did not n l q ~ a r  of record that the funds 
deposited in the bank represented collection of taxes Ieried for'spctific 
purposes, or that  the bondb held LIT clefendnrlts were other t lml  gmeral 
obligations of the county. 

~ P E . A L  by  plaintiff S n a i n  County f rom Ll l le?y,  J., a t  Chambers  i n  
Murphy ,  on 21  J u n e ,  1935. F r o m  STVAIS. Affirmed. 

T h i s  is a controversy without action submitted under  C. S., 626, 
e t  seq. I t  was  agreed and  stipulated ( I )  tha t  the defentlnnt E lber t  
Welch was t reasurer  of S ~ v a i n  County f r o m  December, 1925, to  Decem- 
ber, 1932;  ( 2 )  t h a t  D. A. D e H a r t  and  t h e  other  defendants other than  
Elber t  Velch ,  executed as  sureties and  delivered to Swain  County a 
bond i n  the  sum of $111,000, conditioried upon the  fa i th fu l  performance 
of tlie dut ies  of such treasurer by  Elber t  Welch;  (3)  tha t  saitl n'elch, 
a s  treasurer, '(deposited t h e  nloney and funds corning into his  hands  
belonging t o  said county, i n  the Citizens B a n k  of Bryson City," and  t h a t  
n o  depository JTas designated by  the commissioners of said county;  (4) 
and  ( 5 )  t h a t  on 2 1  Sovember,  1930, said Welch, a s  treasurer,  "held 
funds  belonging to said countg amounting to tlie sum of $37,452.56," 
n h i c h  were deposited i n  said Citizens B a n k  when it  closed its doors on 
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account of insolvency on said date;  (6)  and ( 7 )  that, wbsequcntly, by 
virtue of an  order of court, dated 23 January,  1931, said bank was re- 
opened and continued to operate its business until 8 February, 1932, when 
it mas finally closed and taken oyer by the Commissioner of Banks for 
liquidation, and that  at said time said bank "had on d e p x i t  to the credit 
of Elbert Welch, treasurer of Swain County, money and funds belonging 
to Swain County in the sum of $43,224.19, for which sum Swain County 
has never had settlement, and to recover which this suit was instituted," 
and that  the failure to settle has not been due to default, neglect, or  
misappropriation by Elbert Welch, but to the failure of said bank; 
( a ) ,  ( 9 ) ,  and (10) that in the liquidation of the bank, there mas de- 
livered to the defendant Welch certain real estate, personal property, 
notes, and other evidence of indebtednesses from the assets of the bank, to 
be applied on his deposit as treasurer, and that  the defendant is now in 
possession of said p~oper t ies  and has tendercad them to Swain County in 
settlement of the indebtedness of $43,224.19 of the dcfendants to tlie 
plaintiff, which tender lias been refused; (11) that  this action was 
instituted on 24 October, 1933, to recover of' the defendants said sum of 
$43,224.19; (12) that  prior to tlie institution of this aztion, certain of 
tlie dcfendants had purchased and are lion the ovners and holders of 
"certain past-due Swain County bonds and attached coupons, wliich were 
issued by Swain County and for which said county is liable," aggregat- 
ing $10,000; (13) that  subsequent to the i ~ ~ s t i t u t i o n  of this actioii, said 
defendants purchased and are now the holders and owqers of "certain 
other past-due bonds and attached coupons issued by Swain County, and 
for which said county is  liable," aggregating $33,500.00; (14) "that if 
the court is of the opinion, and shall hold as a matter of law, that the 
defendants are entitled to offset tlie bonds and coupons issued by Swain 
Couiity, purchased, owned, and held by them prior to tlie iiistitution of 
this action, against the claim of the plaintiff i n  this a:tion, then i t  is  
agreed that  judgment may be rendered allowing said defendants to off- 
set, in like manner, all bonds and coupons issued by Swain County, 
purchased, and now owned a i d  held by them, subsequent to the institu- 
tion of this action, against the claim of the plaintiffs herein"; (Is) that  
the d(.fendnnts hare  proposed to offset their indebtedless due Swain 
County with the bonds and coupons held by them, whivh are past due, 
but the plaintiff Swain County has refused said offer; (16 )  that  all the 
property in Swain County is  valued for  taxation for t3e year 1934 a t  
$5,888,045, that  said county has an outstantling indebtedness of $1,532,- 
000, and is  in default in the payment of said indebtedness in  the sum of 
$278,500, which latter amount is  included in the former, and said county 
is i n  default of interest payments as of 1 January ,  1935, not included in 
said outstanding indebtedness, $224,690; (17)  that  the County of Swain 
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a t  the date of the aforementioned tender of bonds and coupons, did not 
have, nor has it had a t  any time sincae said date, sufficient funds or assets 
to pay its outstanding indebtedness; (18) and (19) that  i t  is further 
agreed that  if the court is of the opinion that the defendants are entitled 
to offset their indebtedness to Swain County with the aforesaid bonds 
and coupons, the real estate and personal property received by the de- 
fendant Elbert Welch from the Citizens Bank of Bryson City shall 
become the property of said Welch, and that judgment shall be rendered 
in  favor of the plaintiff for the sum of $43,500 and costs, to be satisfied 
upon delivery to the plaintiff by the defendants of the aforementionecl 
past-due bonds and coupons for cancellation, it being stipulated that  the 
interest on said bonds shall offset the interest due on account of the 
claims set u p  in the complaint; and that  in the event the Court should 
hold that  the defendants are  not entitled to offset said past-due bonds 
and coupons against the claims set up  in the complaint, then judgment 
shall be entered against the defendants and each of them for the sum of 
$111,000, the penalty of the treasurer's bond, to be discharged upon the 
payment to the plaintiff of the sum of $43,224.19 with interest from 
8 February, 1932. 

Upon the foregoing agreed facts and stipulations, the court adjudged 
that the plaintiff have and recover of the defendants and each of them 
the sum of $43,500; and that  the "defendants are entitled, as a matter 
of lam, to offset and settle said indebtedness due and owing by them to 
the plaintiff with the past-due bonds and all attached coupons issued by 
Swain County and owned and held by said defendants, said bonds being 
in the principal sum of Forty-three Thousand and Five Hundred 
($43,500) Dollars." 

From the judgment of the Superior Court, the plaintiff appealed to 
the Supreme Court, assigning error. 

B. C. Jones  and Black & Wlz i fakpr  for p l a i n t i f ,  appellant.  
E d w a r d s  di Leafherwood for de fendan fs ,  appellees. 

SCHESCK, J. The  single exceptive assignment of error is to  the sign- 
ing of the judgment as apprars in the record, and this presents the 
single legal proposition as  to whether the defendants, the treasurer of 
Swain County and his official bondsmen, can successfully set up  as a 
courlterclaim past-due bonds and coupons of the county against the 
amount admittedly due Swain County by them on the official bond signed 
by them by reason of the failure of said treasurer to pay said county the 
full amount due by him to it. 

This action arises upon the official bond of the treasurer, a contract. 
The  counterclaim of the defendants arises upon the past-due bonds of 
the plaintiff county, also contracts. The counterclaim, according to the 
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agreed facts and stipulations, existed in favor of the defendants and 
against the plaintiff a t  the commencement of this action, and several 
judgments might have been had bctween the plaintiff and defendants. 
The plaintiff might have recovered judgment on the treasurer's bond, 
and the defendants might have recovered judgment on the county's past- 
due bonds. Therefore, the counterclainl s ~ t  u p  by the defendants falls 
clearly within the provision of C. S., 521, which reads: "The counter- 
claim mentioned in this article must be one existing in  favor of a de- 
fendant and against a plaintiff between whom a several judgment might 
be had in the action, and arising out of one of the following causes of 
action: (1 )  . . . (2 )  I n  an  action arising on contract, any other 
cause of action arising also on contract, and existing a t  the commence- 
ment of the action." The reasoning in Bourne I,-. Board of Financial 
Confrol, 207 N. C., 170, is apposite to this case. 

There is nothing in the agreed state of facts to indicate that  the 
amounts for which the treasurer had failed to account "re~resented 
collected taxes which were levied for certain specific pwposes," a s  con- 
tended in appellant's brief. A11 that  appears i n  the re1:ord is that such 
amounts were '(money and funds coming into his hands belonging to said 
couiity." IVor does i t  appear that  the bonds held by the defendant are 
other than general obligations of the county, payable out of its general 
funds. 

Tlie judgment of the Superior Court is 
Affirmed. 

P;. C. HARE r. D. R. HARE, JOIIK C. BAIIHAM, ASD W. S. PRIVOTT, 
TRUSTEE. 

(Filed 18 September, 1933.) 

1. Frauds, Statute of, B a-Agreement of vendor to  prior lien 
upon payment of purchase money note held not required to be in 
writing. 

Plaintiff alleged that his velidor agreed to procure a release of the 
land from a prior deed of trust upon the payment by the plaintiff of a 
uote giwn for the balance of the purchase price of the land, and secured 
by a decd of trust to his vendor. Held:  The agreement is not one to sell 
or convey land, or any interest in or concerning same, slid does not come 
within the provisions of the statute of frauds. C. S., 988. 

2. Evidence J a-Par01 evidence held competent to show agreement that 
prior lien was to be removed upon payment of purchase money note 
for land. 

The deed conveying the land to plaintiff escepted a prior encumbrance 
from the covenant against encumbrances, but did not s cep t  such prior 
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encumbrance from the general warranty of title. Plaintiff executed a 
deed of trust to secure his note for the balance due 011 the purchase price. 
Plaintiff offered evidence of a parol agreement between him and his 
vendor that the vendor should remove the prior encumbrance upon the 
payment of the purchase money note by plaintiff. I l c l d :  The alleged 
parol agreement was not in conflict with the w r i t t ~ n  instruments, but in 
accord with them, and parol evidence of the agreement was competent. 

3. Bills and Notes C a-When assignee does not obtain endorsement of 
note assigned until after it is past due, he is not a holder in due 
course. 

Where a note is assigned as  collateral security for another note, and 
the assicnee holds the collateral note without procuring the endorsement 
of the assienor until after the collateral note is past due, the assignee is 
not a holdrr in due course of the collateral note. and takes same subject 
to a11 equities existing in favor of the malier of the collateral note as 
agaiust tlie payee who assigned same. C. S., 3030. 

4. Rills and Notes C d: Estoppel C: a-Maker of note held not estopped 
to set up equities against holder not a holder in due course. 

Wliere tlie maker of a note for the balance of tlie purchase price of 
land alleges that the payee agreed tliat upon payment of the note, a ~ r i o r  
enru~nbrance against the land should be removed, a person obtaining the 
note from tlie payee a s  collateral security, but who is not a holder in due 
course thereof, may not maintain tliat, as  lie took the note in good faith 
for value, and as  the maker failed to have the ~ ~ a r o l  agreement included 
in tlie writing, the maker sl~oulcl not be allo~ved to enforce the parol agree- 
mc,nt as  against him, si11c.e a liolclcr who is not n holder in tlue conrse 
should first ascrrtain if there are auy equities existing against the note. 
and sinre tlle holder of equities against a note is uncler no tluty to n o t i f ~  
a l~nrcliaser thereof. 

APPEAL by defendant J o h n  C. B a d h a m  f r o m  Jloore, Speciul Judge, 
a t  May Special T c r n ~ ,  1934, of CHO\VAN. -1ffirmed. 

I n  this  case, which v a s  formerly before us  and  reported i n  207 S. C., 
849, the plaiutiff B. C. H a r e  obtained judgment restraining the  defend- 
a n t  J o h n  C. B a d h a m  f rom procuring the  foreclosure of a d ~ e d  of t rust  
executed by the plaintiff to  TV. S. Pril-ott ,  as trustee, to  secure a note  of 
$955.00 due by h i m  to the  defendant D. R. Hare ,  n h i c h  note n a s  tlelir- 
ered, but not endorsed, to  the  defendant J o h n  C. B a d h a m  by  the defend- 
a n t  D. R. H a r e  a s  collateral spcurity fo r  a note due by said D. R. H a r e  
to  said Badllam. 

T h e  plaintiff B. C. H a r e  alleged t h a t  there was a parol  agreement 
between h i m  and  the defendant D. R. Hare ,  the  payee ill the notr  and 
cestui gue trust i n  the deed of t rust ,  t h a t  D. R. H a r e  was to  procure a 
release of the  land upon which said deed of t rus t  was given f r o m  another  
and  prior  deed of t rust ,  to  the Southern T r u s t  Company,  TT-lien paymeilt 
was made  by B. C. H a r e  of said note, and  t h a t  J o h n  C. B a d h a m  took 
said note subject to  said agreement, and  tha t  said agreement has not 
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been effected, notwithstanding the   la in tiff B.  C. Hare  is ready, able, 
and willing to pay said note when such release is  procured. 

The appealing defendant, John  C. Badham, for the want of knowledge 
and information, denied the existence of any oral agreement between 
the plaintiff B.  C. Hare  and the defendant D. R. Hare  as alleged in 
the complaint; and alleged that  if such parol agreement did exist, i t  was 
void under the statute of frauds, since it .was a contract concerning land, 
and that  such a parol agreement would be inconsistent and in conflict 
with the written agreement between plaintiff and defendant D. R. Hare  
contained in  the deed of trust and deed executed by them, respectively, 
and therefore unenforceable, and, further, that  if said 3arol agreement 
did exist, the plaintiff was negligent i n  not having it included in the 
written agreement, and is  therefore estopped to assert any rights there- 
under against the appellant, who took the note and deed of trust in good 
fai th and for a valuable consideration. 

The jury returned the following verdict : 
"1. Did the defendant D. R. Hare,  a t  the time of acvepting the deed 

of trust and note of $955.00 from B. C. Hare,  promise and agree to  
cause the lands conveyed to B. C. H a r e  to be released from the deed of 
trust to the Southern Trust  Company when said note of $955.00 was 
paid 2 Answer : 'Yes.' 

"2. Did defendant John  C. Badham take said note of $935.00 subject 
to the agreement aforesaid? Answer: 'Yes.' " 

From judgment upon the rerdict for the plaintiff the defendant John 
C. Badliam appealed to the Supreme Court, assigning el-rors. 

R. C. I I o l l a n d  and  Worfh d I l o r n e r  for  p l a i n t i f ,  appel lee .  
TI'. D. P w d e n  fo r  d e f e n d a n t  J o h n  C. Bad l zam,  appellc,nf .  

SCHEKCK, J. The exceptive assignments of error assail the admission 
of all of the evidence which tended to establish the parol agreement 
between the plaintiff B. C. H a r e  and the defendant 11. R. Hare,  to the 
effect that D. R. H a r e  would hare  the land conreyed by him to B. C. 
H a r e  released from a prior deed of trust when payment n.as made by 
B. C. Hare  of the note now in the hands of John  C. Badham as col- 
lateral security for a past-due note given to said Badham by D. R .  Hare.  

I n  one group of assignments of error the appellant takes two positions 
to assail the admission of such evidence. The first posiiion is that  such 
a p a r d  agreement would have been void under the st,ltute of frauds, 
C. S., 988. This position, we think, is  untenable. "The general rule 
appears to be that  an  oral agreement by a grantor or grantee to remove 
existing encumbrances is valid and enforceable, and is  not required by 
the statute of frauds to be in writing." 25 R.  C. L., !j56. While the 
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facts in S tevens  zr. Tudington, 186 N.  C., 191, are not in all respects 
analogous, we think the reasoning therein, and in the cases there cited, 
is  apposite to the case a t  bar. The  parol agreement now under consid- 
eration was a contract between the grantor and the cestui que trust in 
a deed of trust ( to all intents and purposes between mortgagor and mort- 
gagee), and was made to terminate such relationship after it had 
been established between them, and is. clearly distinguishable from a 
contract '(to sell or convey any lands, . . . or any interest in or  
concerning them," required by C. S.,.988, to be put in writing. Falt v. 
Wlzittington, 72 N .  C., 321. 

The second position taken by the appellant to assail the competency 
of the evidence tending to  establish the parol agreement alleged in the 
complaint is that  such an  agreement would be inconsistent and in con- 
flict with the written agreement between the parties as contained in tlie 
deed and deed of trust executed by them respectively. We think this 
position is  also untenable for the reason that  such inconsistency and 
conflict does not appear. The decd from D. R. H a r e  and wife to 13. C. 
Hare  contains the following: "And the said first parties, for themselves, 
their executors arid administrators, to and with the said second party, 
liis heirs arid assigns, covenant: That  they are seized of said premises 
in fee;  have the right to  conley the same in fee simple; that  the same 
is free from any and all encumbrances, except a deed of trust to  the 
Southern Trust  Company g i ~ e n  by the said H a r e  and wife; and that 
they nil1 forever narrarlt and defend the title to the same agaiust the 
lanful  claims of all persolis whonisoe~cr." I t  will be noted tliat while 
the prior deed of trust to tlic Southern Trust Company is exceptd  in 
the covenant against encumbrances, such deed of trust is not excepted 
from the general warranty of title. So i t  appears that the alleged parol 
agreement, instead of being in co~lflict with, is in accord with the writtell 
agreement, the aforesaid deed. 

The other group of assigrlments of error, ~ h i c l ~  assail the court's 
holding tliat the appellant John  C. Badham was bound by the parol 
agrecmelit had between B. C. Hare  autl D. R. Hare,  cannot be sustaiiied, 
since Bltdham n a s  liot a holder of tlie note in due course. From all of 
the el idence it appears that  the note of 13. C. Hare  to 1). R. Hare  nhicli 
is  held by Jolm C'. Badham as collateral was past due ~ i h c n  this action 
was instituted, and that said note has never been endorsed by the trans- 
ferrer (D. R. Hare )  to the trar1sfert.e ( John C. Badham).  Therefore, 
by virtue of C. S., 3030, the appellant was not a holder in due course, 
but held said note subject to all the equities that existed in favor of 
the original payor against the original payee. 

The  appellant contended, and requested the court to so hold, that  
since the failure to have the parol agreement included in the writing 
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mas caused by  the  negligence of the  plaintiff,  he, t h e  appellant,  should not 
be made  t o  suffer thereby. T h e  answer to th i s  contention is  t h a t  when 
one takes a note otherwise t h a n  i n  due  course he  should first investigate 
a n d  ascertain if there a r e  a n y  equities existing against the holder 
thereof. I t  h a s  never been held to  be t h e  d u t y  of those holding equities 
against a note to  p u t  purchasers  of such note on notice of such equities. 
T h e  fac t  t h a t  t h e  appellant took the  note  i n  good f a i t h  and  f o r  a valu- 
able consideration does not make h i m  a purchaser  i n  due course, or 
entitle h i m  t o  the protection afforded such purchasers. W h e n  the  appel- 
l a n t  took and  held the  note without  procuring the  endorsement of the  
t ransferrer ,  he  did so subject to  al l  t h e  equities existing i n  favor  of B. C. 
H a r e  against I>. R. H a r e ,  the  or iginal  payor  and  payee therein. C. S., 
3030. 

T h e  judgment below is 
M i r m e d .  

EIZNEST W. MOORE ASD WIFE, KATHLEEN JAMES MOORE, v. J. M. 
SHORE. 

(Filed 18 September, 1935.) 

1. Husband and Wife B c- 
The husband has the right, during coverture, to deal with the possession 

of land held by him and his wife by entireties without the consent of the 
wife, but neither may make a contract affecting title, so as  to defeat the 
right of the s u r r i ~ o r  in the whole estate, without the cmsent of the other. 

2. Same: needs and Conveyances C d-Male tenant by entireties may not 
release other lots of restrictive covenants without wife's consent. 

Where lots are conveyed with restrictive covenants limiting buildings to 
residences, the owner of each lot has a negative covc?nant in respect to 
1 he other lots in the development, and where one of such lots is owned by a 
husband and wife by the entireties, the husband may not convey or con- 
lract in respect to the negative easement of such lot over the other lots 
without the consent of his wife, since the wife has the right to such nega- 
live easement as  a part of the estate if she should survive her husband, 
and the easement would be lost by i ts  violation and the resulting change 
in character of the development. 

AFPEAL by  defendant f r o m  Shaw, J., a t  J a n u a r y  Term,  1935, of 
FORSYTH. Affirmed. 

T h e  plaiiitiffs a r e  m a n  and  wife, and  hold a s  tenants  by  the  entireties 
lots Nos. 1 2  and  13 i n  t h e  A. I. Shouse property or the  Yadkin  and  
Buena Vista  roads, plat of which is registwed i n  the  r x o r d  of deeds f o r  
Forsy th  County.  T h e  defendant holds tit le to lots XIS. 42, 43, and  45 
i n  said property. 
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The plaintiffs and defendant derive title to their respective lots of 
land from a common source, namely, the heirs a t  law of A. I. Shouse. 
The deeds to the plaintiffs and to the defendant, as well as the m e s n e  
conveyances, contain the following restriction: "That the property 
herein described shall be used for residential purposes only, except that 
buildings for domestic purposes may be constructed." The defendant 
procured written permission to erect a service station on the lots owned 
by him from the owners of all the lots affected by the restriction in the 
deeds, except the plaintiffs', and, construing the evideiice most fa1 orably 
to the defendant, procured oral permission from the male plaintiff to 
the same effect. 

The plaintiffs instituted this action in the Forsyth County Court, and 
there obtained judgment restraining tlie defendant from erecting a wrv- 
ice station on  his lots, which judgment was affirmcd on appeal to the 
Superior Court. From the judgment of the Superior Court tlie defend- 
ant appealed to the Supreme Court, assigning errors. 

P a r r i s h  d Dea l  for p l a i n t i f s ,  appellees.  
R. G l e n n  K e y  a n d  E l l e d g e  (e. Tt'ells f o r  d e f e n d a n t ,  appe l lan t .  

SCHEKCI;, J. This case presents the following determinative ques- 
tion: "Is the wife a iiecessar7 party to a contract relinquishing rights 
under a negative easement where such rights are created by deed estab- 
lishing ail estate by tlie entirety and held as such at the time of the 
agreement?" The county court axid the Superior Court held tliat the 
wife \\as a necessary party to such contract. 

Since the plaintiffs, Ernest W. Moore and his wife, ICatlilcen J. 
Moore, are tenn~lts  by tlie entireties, their rights must 1)c detcrmiiictl 
by tlie common law, according to nhicli the possession of the p ro lwty  
during their joint lives rests in the liusband. Ilorse!/ 2'. KirXlanr l ,  1 7 7  
S. C., 520. Therefore, the male p l a i~~ t i f f  conld, (luring corerturc, 19  
deed or oral agreeruent, contract or d e d  with tlie possession of lots ill 
question, nitliout the conserit of the f e m e  plaintiff. Estates by  elltiretie. 
have never been destroyed or changed by statute in Sort11 Carolixin, 
D a v i s  1,. B a s s ,  188 S. C'., 200, arid "the properties and iiicidexlts of thih 
estate are not changed or affected by Art. S, sec. 6, of our State Q'onsti- 
tutioii as to rights of married women. Bank 2'. Gornfo,  1 6 1  N. C.. 341." 

I t  is contended, however, by the plaintiffs that the relinquishment of 
the rights nliich they enjoy under the restriction coiitained in the deed. 
herein invol\-ed would affect more t lmi  the mere possession tliat rests ill 
the husband during coverture, in that  it affects an  interest which they 
hold in the freehold, and thereby defeats certain rights which the sur- 
\-ixor would have in the estate. "An easement aIways implies ail inter- 



448 I N  THE SUPREME COURT. [208 

est in land. I t  is  real property and is  created by grant. . . . A 
building restriction is a negative easement." Davis 21. Robinson, 189 
N. C., 589. 

While i t  is  settled lam with us that  the husband, curing coverture, 
may make valid conveyances and contracts affecting his  right of posses- 
sion in land held by him and his wife as tenants by the entireties, i t  is 
equally well settled as to tenants by the entireties that "neither can 
convey during their joint lives so as to bind the other, or defeat the right 
of the survivor t o  the whole estate," Bank v. Gornto, supra, and tha t  
"neither could encumber i t  or  convey i t  so as to  destroy the right of the 
other, if survivor, to receive the land itself unimpaired." Bynum v. 
Wicker, 141  N .  C., 95. 

Since the restriction in the deeds involved in this case created a nega- 
tive easement in  the lots upon which the defendant seeks to erect a serv- 
ice station, and thereby gave the plaintiffs as tenants by the entireties an  
interest in the freehold of said lots, it  follows that  the husband alone 
could not convey or contract with relation to this interest, so as to defeat 
the right of the wife, if she be the s u r v i ~ o r ,  to receive such interest 
unimpaired. W e  think the erection of such service station would tend 
to defeat such rights of the wife, since under the holdi1,gs of this Court 
the right to enforce a restrictive building covenant w 11 be lost where 
substantial and radical changes take place in the affected area. Starkey 
v. Gardner, 194 N. C., 74 ;  Higgins v. Hough, 195 A .  C., 652. The  
change from residential use to use for a service station is both substan- 
tial and radical, and the loss of the restriction would defeat the right of 
the survivor to receive the lots, now held by the entireiies, with a resi- 
dential restriction extending to the other lots in said al,ea. 

Affirmed. 

C. I. T. CORPORATION v. C. &I. WATKINS AXD ROBERT R. TUCKER. 

(Filed 15 September, 1935.) 
1. Judgments F c- 

A judgment may not be rendered in favor of a defendant who alleged 
no further defense, counterclaim, or cross action. 

2. Claim and Delivery G a-Where defendant recovers judgment in claim 
and delivery, measure of damages is value of property at time of 
taking. 

Where defendant in claim and delivery recovers jud,ment and the 
property cannot be returned to him, the measure of damages is the value 
of the property a t  the time of its seizure, and an instru~;.tion that defend- 
ant, from whom an automobile had been taken in claini and delivery by 
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the assignor of a chattel mortgage thereon. would be entitled to recover, 
if plaintiff's seizure of the property were ~vrongful, the amount paid on 
the purchase price of the car less tlie value of the use obtained from the 
car by defendant, is held for error. C .  S., 833. 

APPEAL from the municipal court of the city of Greensboro, heard 
de nolro upon amended pleadings by Alley, J., at  December Term, 1934, 
of GLTLFORD. New trial. 

This  was a civil action, instituted by the C. I. T. Corporation, as 
assignee of Studebaker Sales of North Carolina, Incorporated, to re- 
corer a balance of $698.56 due on a note, secured by a conditional sale 
agreement on a certain Studebaker automobile, wherein resort was had 
to the ancillary remedy of claim and delivery. C. S., 830, e t  seq. 

The plaintiff alleged that  i t  lvas the assignee and holder in due course 
of said-note and conditional sale agreement, and that  there had been a 
breach of the agreenient by the defendant Watkins, who was tlie niaker 
of said note ant1 agreement, i11 that he had failed to meet the deferrcd 
payments as they became due, and in that he had rendered the debt 
insecure by wrongfully disposing of said automobile to his  codefendant 
Tucker. The  automobile was taken in claim and delivery and sold at 
public auction for tlie aniount of the balance claimed by the plaintiff to 
be due. 

The defendants filed separate answers. The defendant Watkins i11 his 
answer admits the execution by him of the note and conditional sale 
agreement, and tliat tlie plaintiff is  the holder thereof in due course, but 
denies tliat he breached tlie agreement in either failing to nieet the de- 
ferred payments or i n  wrongfully disposing of the automobile, arid 
alleges that  lie did all that v a s  required by the agreement to rnake t~ncler  
of the deferred payments when due, and that  the delivery of the auto- 
mobile by him to his codefendant Tucker was not wrongful in that  i t  
was done ~vit l i  the knowledge and consent of the plaintiff and its ns- 
signor; and for a further defense and by way of counterclaim and cross 
action the defendant Va tk ins  a w r s  tliat the plaintiff, the C. I. T.  
Corporation, breached the terms of tlie conditional sale agreement ill 
attempting to declare the entire amount of the llote due under the 
acceleration clause therein, and in seizing and selling the automobile 
under claim and delivery, and demarids the return to him of the auto- 
mobile, together with damages for deterioration and loss of use thereof, 
or, if such return cannot be had, darnage in the sum of $416.32. 

The defendant Tucker in his answer admits that  the plaintiff is tlie 
holder in due course of the note and conditional sale agreement in suit, 
but denies that  he, Tucker, is in the wrongful possession of the auto- 
mobile. The defendant Tucker docs not plead a further defense, coun- 
terclaim, or cross action. 
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The issues submitted to the jury and the answers made thereto were 
as follows : 

"1. I s  the plaintiff the owner of and entitled to the immediate posses- 
sion of the Studebaker coupe automobile, as alleged in the complaint? 
Answer : 'NO.' 

"2. What  amount, if any, is plaintiff entitled to recorer of the de- 
fendants ? Answer : 

"3. What lvas the reasonable market value of said Siudebaker coupe 
automobile a t  the time of repossession? Ilnswer: 

"4. Did the plaintiff breach its contract with the defendant Watkins, 
as alleged i11 the answer? Answer : 'Yes.' 

" 5 .  I f  so, what amount of damages are the defendants entitled to 
recorer of plaintiff? Answer : ($416.32, plus six per c m t  interest, less 
$50.00 for use of car.' " 

Upon the foregoing rerdict, the court adjudged "that the defendants, 
on their counterclaim in this cause, have and recover of plaintiff the 
full sum of $366.32, v i t h  interest thereon a t  the rate of six per cent per 
annum until paid, . . . ," from which judgment the plaintiff ap- 
pealed, assigning errors. 

H u g e r  8. K i n g  for  p l a i n t i f ,  appe l lan t .  
170unce Y o z ~ n c e  for d e f e n d a n f s ,  appellees.  

SCIIERCK, J. Manifestly the judgn~ent of the court belon., in so f a r  
as i t  relates to the defendant Tucker, must be reversed, since the answer 
of this clefendant contailis 110 further defense, countei~claiin, or cross 
action. "The counterclaiui is substantially the allega~ioii of a cause 
of actloll on tlie part  of a defendant against the plaintiff, and it ought 
to be set forth with tlie same precision and certainty," B a n k  z.. 11111, 
169 3.. C., 235, and the court ought to disregard a c~~unterclainl  not 
alleged in the pleadings, Smith I;. J I cGregor ,  96 K. C., 101. 

The followiiig portion of his Honor's charge is made the basis of one 
of the plaintiff's exceptive nssignnicnts of error, to n i t :  "But if you 
ansn-er the fourth issue 'Yes,' then your aimrer to the fifth issue xould 
be what damages you find the clefendaiit sustained by reason of tlie 
wrongful breach of the contract and the repossession and sale of the car 
by the plaintiff, and the measure of damages, as I hare  already indicated 
the defendants would be entitled to recorer, would be the amount paid on 
the purchase price of the car, with legal interest, to be reduced by any 
additional sum you say the car was worth to the defencants while t h y  
had the use of it,  and the drir ing of the mileage they admit they did 
drive it." 
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W e  are of the opinion, and so hold, that  the foregoing i~istruction was 
erroneous, since the measure of damage upon the fifth issue was the 
reasonable market ralue of the Studebaker automobile a t  the time it was 
seized by the plaintiff. This has been so held by this Court, Barbee v. 
Scogg in s ,  121 K. C., 135; E p l e y  I > .  Credit Co., 102 5. C., 661, and is so 
nominated in the b o d  vllich is nr i t ten  in accord with the statute, C. S., 
833, in the f o l l o ~ ~ i n g  words: ". . . if for any cause return cannot 
be hnd for the pavment to him of snch sum as may be recol-ered against 
the plaintiff for the ralue of the property a t  tlle time of the seizure, 
nit11 interest thereon, as damages for such seizure and detention." 

For the errors assigned there must be a 
Kew trial. 

AIRS. I U T H E R I N E  STEPHEXSON v. DUKE S. LEONARD, 
A N D  

MISS  K A T H E R I N E  STEPHEXSON, BI- HER KEST FRIESD, T. S P R U I L L  
THORKTOK, v. D U K E  S. LEONARD. 

(Filed 18 September, 1938. ) 

(Consolidated for trial.) 
Negligence D d- 

Contributory negligence is negligence of ~lniiitiff which proximately 
causes the injury, and nn instructioll that fails to charge, in any manner, 
t l ~ a t  the acts of plaintiffs complained of must have produced the injury in 
order to bar recorery, must be held for reversible error. 

APPEAL from Plc s s ,  J., a t  February Term, 1935. of FORSYTH. New 
trial. 

These were c i d  actions, instituted by Mrs. Katherine Stephenson and 
Xiss Katherine Stephenson, hy lier next friend, to recorer damages for 
personal injuries r ece i~ed  in a collision between two automobiles alleged 
to hare  been proximately caused by tlie negligence of the defendant 
Duke S. Leonard. R y  consent tlie actions were co~isolidatetl for the 
purpows of trial. 

The  plaintiffs were passengers in an  automobile owned and operated 
by B. T. Stephenson, their husband and father, respectively, which 
collided ~ v i t h  all automobile owned and operated by the defendant. Tlie 
defendant, after denying his own negligence, pleaded as contributory neg- 
ligence the failure of the plaintiffs to see and warn the driver of the car 
in which they lvere riding of the impending danger. 

Separate but identical issues were submitted in  the respective cases, to  
which identical ansners were made, as follows: 
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"1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in  the complaint ? Answer : 'Yes.' 

"2. Did the plaintiff, by her own negligence, contribute to her injury, 
as alleged in the answer? Answer: 'Yes.' 

"3. What damages, if any, is the plaintiff entitled to recover of the 
defei~dant ? Answer : 7 7  

From judgments, based upon the verdicts, that  they recover nothing, 
the plaintiffs appealed to the Supreme Court, assigning errors. 

N a n l y ,  H e n d r e n  LE W o m b l e  and  W o o d ,  Ch i twood ,  Coxe  d! Rogers  for 
plaintif fs,  appellants.  

F r e d  S. I I u f c h i n s  and H .  B r y c e  P a r k e r  for de fendan t ,  appellee.  

SCHENCI~, J. The following portion of the charge of the court is 
made the basis of one of the plaintiffs' exceptive a s s i p n e n t s  of error, 
to wit : "If you find, the burtleli being upon the defendtint, Mr.  Leonard, 
to satisfy you by the greater weight of the evidence, that  these ladies 
failell to observe the rule of ordinary care in keeping a lookout and in 
warning the driver of any approaching danger from a car traversing 
the intersection, and you find that  under all those circumstances they 
failed to exercise ordinary care, then, gentlemen of the jury, it  would be 
your duty to answer the second issue, that  is, the issue of contributory 
negligence, 'Yes,' that  is, in favor of Mr. Leonard." The foregoing 
instruction was erroneous, for that  it failed to make any reference to 
the requisite that  the jury find that  the negligence of the plaintiffs was 
a proximate cause of their injuries before answering the issue in favor 
of the defendant. We have carefully read his Honor's charge, and the 
words "proximate cause," or any words of the same import, a re  nowhere 
used with reference to the second issue. 

Upon an  issue of contributory negligence, "The test is : Did the plain- 
tiff fail to exercise that degree of care which an  ordinarily prudent man 
would have exercised or employed, under the same 01. similar circum- 
stances, and was his failure to do so the proximate cause of his injury?" 
illoore v. I r o n  m'o~-ks ,  183 N .  C., 438, and an  instruction on such a n  
issue which assumes that if the plaintiff failed to exercise reasonable 
care, her negligence was the proximate cause of her injury, is erroneous. 
Brews ter  v. El i zabe th  City, 137 N .  C., 392. 

I n  order to show contributory negligence, the defendant must prove 
that  the plaintiff has committed a negligent act, and tkat  such negligent 
act was the proximate cause of the injury. The  first requisite of proxi- 
mate cause is  the doing or omitting to do an act which a person of 
ordinary prudence could foresee might naturally or probably produce 
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the injury complained of, and the second requisite is  that  such act or 
omission did actually cause the injury. Brezcster v.  Elizabeth Cify, 
supra. 

The defendant appellee in his brief cites the case of Parker v. Rail- 
road, 181 N. C., 95, and quotes, as charge approved by this Court, the 
following: "If you should find from the evidence that  the plaintiff in 
approaching the crossing could have seen, by looking, this moving train, 
and could have known the train was moving towards the cross i~~g,  by 
listening, and that  she could have seen it in time to have requested the 
driver of the car to stop, and you find that  if she had requested 
the driver of the car to stop she would have stopped in time to avoid the 
injury, that  would be the proximate cause of the injury, and not the 
negligence of the defendant, . . ." I t  will be noted that  the charge 
quoted clearly instructed the jury that  if the passenger ( the plaintiff) 
had requested the driver of the car to stop, and that  as a result of such 
request the driver would have stopped in time to have avoided the 
injury, the failure to so request the driver would have been the proxi- 
mate cause of the injury, and that under those circumstances the jury 
would answer the issue of contributory negligence in favor of the de- 
fendant. The  judge in  the instant case omitted to instruct the jury 
that before they could answer the second issue in favor of the defendant 
they must find that the driver of the Stephenson car would have stopped 
such car had he been warned by the passengers therein, the plaintiffs in 
these cases, and thereby have avoided the collision and i ts  resultant inju- 
ries. This omission, we think, constituted prejudicial error. 

Fo r  the errors assigned there must be a 
S e w  trial. 

8. R. PATTERSON v. STVAIN COUNTY. 

(Filed 18 September, 1935.) 

1. Appeal and Error K e--A new trial is awarded in this case for that the 
facts agreed are insufficient for review of judgment. 

Where, in an action by a sheriff to recover compensation for transporta- 
tion of prisoners under the ~rovisions of C. S., 3908, it does not appear 
from the facts agreed how many prisoners were conveyed to jails in other 
counties by the sheriff or how many miles such prisoners were conveyed, 
a new trial will be awarded on appeal in order that the facts necessary 
to a determination of the question may be found and a proper adjudica- 
tion made thereon. 
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2. Sheriffs B d- 
1:nder the provisions of C. S., 3908, a sheriff is entitled to compensatioll 

for convexing prisoners to the State Penitentiary, but such compensation 
is not to be computed upon a mileage basis. 

3. Sheriffs B +Held: Sheriff was not entitled to fees under C. S., 8009, 
in addition to salary as  tax collector. 

Plaintiff sheriff was paid a fiscd salary for his serricel3 as tax collector 
untler the provisio~ls of cli. 329, Public-Local Laws of 3925. Held: His 
services in advertising and selling land for delinquent taxes, and prepar- 
ing land-sale certificates, nnd entering land sales upon the land-sale regis- 
ter, were performed in pursuit of his duties as tax collector, and the 
sllwiti is not entitled to receive, in addition to his salary, fees for such 
services under C. S., 5009. 

APPEAL by defendant from Al ley ,  J . ,  at  August Tcrm, 1935, of SWAIN. 

V o o d y  d M o o d y  for plaintifi, appellee.  
F r y e  Le. J o n e s  for de fendan t ,  appel lant .  

SCHERCR, J. I n  this case, which was heard upon an  agreed statement 
of facts, two questions were presented, namely: (1) I s  the plaintiff, as 
sheriff of Swain Cou~ity,  for transporting prisoners to the State Prison, 
other persons to other State institutions, and prisoners from one county 
to another, entitled to collect from said county, the defendant, ten cents 
per mile both ways, going and returning, or for only one may; and ( 2 )  
is the plaintiff, as sheriff of Swain County, entitled to collect from said 
county, the defendant, in addition to his salary as tax collector, the fees 
allowed for adrertising and selling land for delinquent taxes, for prepa- 
ration of land-sale certificates, and for entering land sales upon land- 
sale register, as provided by C. s . ,  80092 The court held that  both 
questions should be answered in the affirmative, and entered judgment 
accordingly. 

I t  appears from the record that  both parties contended, and that  the 
court niacle its adjudication upon the theory, that  the answer to the first 
question presented depends upon an interpretation of C. S., 3008. We 
find that there is  no reference in this statute to compemation for trans- 
porting persons other than prisoners to institutions other than jails and 
the penitentiary, that  there is a provision for compensation for convey- 
ing prisoners to the pel~itentiary, but not upon a mileage basis, and that  
while there is a provision in the statute for payment for conveying a 
prisoner to jail to anotlier c o u ~ t y  of ten cents per mile, there is no find- 
ing of fact of how many prisoners were conreyed to jails in other coun- 
ties, or how many miles such prisoners were conveyed. 

The only portions of C. S., 3908, which relate to  the transportation 
of prisoners or others by the sheriff read as folloxvs: "Sheriffs shall be 
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a l l o ~ ~ e d  the following fees and expenses, and no other, namely: . . . 
Conveying a prisoner to jail to another county, ten cents per mile. F o r  
prisoner's guard, if any necessary, and approred by the county commis- 
sioners, going and returning, per mile for each, fire cents. Expense of 
guard and all other expenses of conveying prisoner to jail, or  from one 
jail to another for any purpose, or to any place of punislilne~lt, or to 
appear before a court or justice of the peace in another c o u ~ ~ t g ,  or in 
going to another county for a prisoner, to be taxed in the bill of costs 
and alloned by the board of commissioners of the county in wliieh the 
criminal proceedings n ere instituted. . . . For  conreyii~g priso~lers 
to the penitentiary, two dollars per day and actual necessary espcllises: 
also one dollar a day and actual necessary expenses for each guard, not 
to exceed one guard for every three prisoners, as  the sheriff upon affi- 
davit before the clerk of the Superior Court of his county sliall swear 
to be necessary for the safe conveyance of the convicts, to he paid by the 
board of commissioners of the county in which the criminal proceeding3 
were instituted." I t  is mauifest that  there must be a new tr ial  awarded 
upon the first question presented in order that  proper facts may be found 
and proper adjudication made thereon, not necessarily on a mileage 
basis. 

The  answer to the second question presented depends upon an inter- 
pretation of chapter 329, Public-Local Laws of 1925, the pertinent por- 
tion of whicll reads : "SECTION 1. That  the compensation of the officers 
of Swain County shall be as follows: . . . The sheriff shall reccive 
for his services as sheriff the fees of his office, and for his services as 
tax collector lie shall receive t h e e  thousand two hundred and fifty dol- 
lars per annurn, payable in equal monthly installments; . . ." R e  
think i t  is clear that  the se r~ ices  for which the plaintiff asks judgment, 
namely, ad! ertising and selli~lg land for delinquent taxes, preparation 
of land-sale certificates, and entering land sales upon laud-sale register, 
were performed ill pursuit of his duties as tax collector, and that  com- 
pensation therefor was included in his salary as tax collector, and for 
that reason the plaintiff is not entitled to rrcorer the fees p rov id~d  for 
such services by C. S., 5009. The judgn~ent of the Superior Court as 
i t  relates to the second question preseutecl must therefore be reversed. 

Xew tr ial  in part. 
Reversed in part. 
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STATE v. GEORGE STATHOS. 

(Filed 18 September, 1935.) 

Receiving Stolen Goods A +In order to conviction under C. S., 4250, it is 
nocessaly that defendant have guilty knowledge, express or implied. 

In order for a defendant to be convicted of receiving stolen goods under 
the provisions of C. S., 4250, it is necessary that defenlant have knowl- 
edge, express or implied, that a t  the time of the receiving the goods had 
been stolen, and a charge that such knowledge would he imputed to de- 
fendant if tlie circumstances at tlie time \yere sufficient to put a reason- 
ably prudent man upon inquiry which would have disclosed the facts, is 
erroneous, the rule of the prudent man being applicable to civil actions 
but not to criminal prosecutions, and it being necessary for conviction that 
defendant himself have guilty knowledge, express or imdied. 

APPEAL by defendant from Pless, J., at  J anua ry  Term, 1935, of 
FORSTTH. New trial. 

The defendant was tried and convicted upon a bill of indictment 
charging that  on 2 1  December, 1934, he "unlawfully, wilfully, feloni- 
ously did receive and conceal stolen goods, to wi t :  a certain violin, valued 
a t  about $300.00, the property of one Elizabeth H a n a r a n ,  he, the said 
George Stathos, well knowing the same to have been feloniously stolen, 
taken, and carried away, against the form of the statute in such case 
made and provided," and from .judgment of impr isonrea t  appealed to 
the Supreme Court, assigning errors. 

-lttorney-General Seawell and Assistant Attorney-General Aiken for 
the State. 

Ingle $ Rucker for defendant, appellant. 

SCHESCIC, J. The appellant makes several exceptive assignments of 
error, but under the view we take of the case i t  is necessary to consider 
only that  assignment which imputes error to that portion of the charge 
a s  follows: "If the State has convinced you beyond a reasonable doubt 
from the evidence that  a t  the time he bought the viclin the circum- 
stances, facts, and the knowledge of the defendant were such as to let 
him know or to cause an  honest man who intended to be reasonably 
prudent in his business transactions to inquire further before he received 
the violin, and he failed to do so and took the violin without making 
inquiry, although in possession of such facts, then, gcmtleineii of the 
jury, if you should find those facts, and find them beyond a reasonable 
doubt, it  would be your duty to render a verdict of guilty." 

C. S., 4250, under which the bill of indictment ma3 drawn, makes 
guilty knowledge one of the essential elements of the offense of receiving 
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stolen goods. This  knowledge may be actual, or it may be implied vheu 
the circumstances under which the goods n e r e  received were sufficient to 
lead the party charged to beliere they were stolen. H o ~ ~ e v e r ,  while it 
is t rue that  i t  is not necessary that  the person from whom the goods are 
received shall state to the person charged that  the goods were stole~l, arid 
xhi le  the guilty knowledge of the person charged may bc inferred from 
the circumsta~lces of the receipt of the goods, still it  is necessary to 
establish either actual or implied knowledge on the par t  of tlie person 
charged of the facts that  the goods were stolen. The  question involved 
is ~ ~ l i e t h e r  the person charged had knonledge of the fact that the goods 
had been stolen a t  the time he received them, and not whether a reason- 
ably prudent man in the transaction of his business mould have gained 
such knowledge under tlie circumstances. The  test is as to the kilowl- 
edge, actual or implied, of the defendant, and not what some other 
person would have believed from the facts attending the receipt of tlie 
goods. S. zs. Hamilton (S. C.), 161  S. E., 639; S. ?;. dlpert, 85 Ver- 
mont, 191;  53 C. J., 510-11. 

While we recognize that  there is a conflict in the authorities as to 
whether, i n  the absence of proof that  the defendant actually knew the 
property was stolen, i t  is sufficient to sustain a conviction tliat a t  the 
time of receiving the stolen property tlie defendant had knonledge of 
facts sufficient to satisfy a man of ordinary prudence and iutelligence 
that tlie property had been stolen, we are of the opinion that the 1~110~1- 
edge of such facts is  not sufficient to establish tliat tlie defendant did 
"receive any . . . property . . . knowing the same to have 
been feloniously stolen or taken," which is a n  essential element of the 
offense against which the statute inreighs. Although it may be the rule 
in civil actions that  knowledge of such facts as are sufficient to put a rea- 
sonably prudent man on inquiry is equivalent to notice, and that a tlefcnd- 
ant may be held to  know that  uhich lie would have known had he 
exercised that  degree of care which a reasonably prudent man would have 
exercised under similar circumstances, such has never been declared to 
be the rule with us in criminal cases. 

New trial. 

I?. J. GUERIN v. GERTRUDE GUERIN.  

(Filed 18 September, 1935.) 
1. Process B c- 

Where service of summons is had by publication, and the notice, as 
published, erroneously states that the action is pending in a county other 
than the one in which the action is in fact pending, the service by publica- 
tion is void. 
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2. Judgments K c- 
Where judgment is rendered by default final upon sr fatally defective 

service of summons by publication, the judgment is void, since jurisdiction 
of defendant is necessary to enable the court to render a valid judgment 
against him. 

3. Judgments K f- 
The proper procedure to set aside a void judgment is by a motion in 

the cause. 

THIS is an appeal by the plaintiff from an order of Hill, Special  J u d g e ,  
at Xovember Term, 1934, of , ~ L A A I A N C E ,  allowing the motion of the 
defendant to set aside a judgment of divorce theretofore entered in said 
cause at  tlie April Term, 1934, of Alamance. Affirmed. 

Duke c6 Br idges  for plaint i f f ,  appel lant .  
X .  TV. h7ash and E. H .  S m i t h  for de fendan t ,  appellee.  

SCHEXCK, J. I t  appears from the record that the only service of 
summons attempted in this case was service by publication. I t  further 
appears that tlie notice of summons, as published i l l  T h e  A lamance  
Gleanel., was in the following words: "The defendant Gertrude Guerin 
will take notice that an  action entitlcd as above has been started in the 
Superior Court of Durham County, North Carolina, a r d  a duly verified 
complnint has been filed there. The purpose of said action is to securc 
an absolute divorce from the defendant, and the said defendant will 
further take notice that she is required to be and appear at the office of 
tlie clerk of the Superior Court of Alamance County, North Carolina, 
on 25 1\1arch, 1934, and answer or demur to the complaint or the relief 
therein prayed for will be granted." 

I t  is manifest that the defendant has never been g i ~ e n  notice of any 
action by her husband against her in Alamance Count-y. The notice is 
that such action "has been started in  the Superior Court of D u r h a m  
C o u n t y ,  . . ." Unless the defendant had come in  by answer in  the 
Superior Court of Alamance County, where the case mas actually pend- 
ing, she mould not be in  court at  all, and any judgment against her 
would be without warrarit of law. As was said by .lIerrinzon, J . ,  in 
Xtancill  v. G a y ,  92 N.  C., 462, "Jurisdiction of the p:irty, obtained by 
the court in some way allowed by law, is essential to enable the court to 
give a valid judgment against him." Since the defendant, the movant, 
has never been given notice of any action pending a g ~ i n s t  her in Ala- 
mance County, she has never been served with process, and for that 
reason the judgment entered against her was void arid her motion to 
set the same aside was properly allowed. "A void judgment is no judg- 
ment, and may always be treated as a nullity. A nullity is a nullity, 
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and  out  of nothing nothing comes. Ex  nihilo nihil fit is  one maxim t h a t  
admits  of no exceptions." Harrell v. JT'elstead, 206 N .  C., 817. 

Since t h e  judgment was Toid f o r  want  of valid service of process, a 
motion i n  the cause t o  set said judgment aside was  the proper procedure, 
and  the  order a l lo~ving  said motion was properly entered. F o ~ l e ~  v. 
Fozcller, 190 N .  C., 536. 

Affirmed. 

STATE v. C. E. SIMMS. 

(Filed 18 September, 1935.) 

Criminal Lam I j: Arson C c-Evidence held insufficient t o  identify de- 
fendant a s  perpetrator of crime of arson. 

Evidence that defendant's car \\as driven away from defendant's house 
shortly before defendant's personal property therein was destroyed by 
fire, and that the car had been driven to the house several times during 
the days preceding the fire, and that the occupants of the car were heard 
in the house, i s  1 ~ 7 d  insufficient, in the absence of evidence that defendant 
mas one of the occupants of the car, to resist defendant's motions for 
judgment as  of nonsuit in a prosecution under C. S., 4248 ( a ) ,  although 
there was ample evidence that  the fire was of incendiary origin and de- 
stroyed personal l~roperty of defeiidant which had been insured by him. 

APPEAL by  defendant f r o m  Il'arlir&, J., a t  M a y  Term,  1935, of 
B u s c o ~ r ~ ~ .  R e ~ e r s e d .  

T h e  defendant  C. E. Sinims x i s  tried and  conl-icted upon n bill of 
indictment charging hini  v i t h  violating C. S., 4245 ( a ) ,  which p r o ~ i d e s  
tha t  "any person n h o  shall wilfully o r  maliciously burn,  . . . or 
procure the  burning of a n y  goods, . . . or personal property of ally 
kind, . . . with intent  to irljure o r  prejudice the insurer,  . . . 
shall be gui l ty  of a felony." 

F r o m  judgment of imprisonment  pronounced upon  the  verdict the  
defendant appcaled to  the  Supreme Court,  assigning error .  

Attorney-General Seawell and Assistant Attorney-General Aiken  for 
the State. 

Redden & Redden for defendant, appellant. 

SCHENCIO J. W h e n  t h e  S t a t e  h a d  produced i t s  evidence and rested 
i t s  case t h e  defendant moved to disnliss the action, which motion lvas 
denied, and  the defendant excepted, and  then the  defeudant introduced 
evidence tellding to establish a n  alibi, and  ? f t e r  a l l  of t h e  evidence i n  t h e  
case was concluded he  again moved t o  dismiss the  action, u h i c h  motion 
was also denied, a n d  the  defendant again excepted. C. S., 4643. T h e  
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defendant made the denial of these motions the bases for exceptive as- 
signments of error. 

While there was ample evidence for the jury to have found that 
certain personal property belonging to the defendant, and insured by 
him, was destroyed by fire, and that the fire was of an  incendiary origin, 
there was not sufficient evidence to have been submitted to the jury of 
the defendant's having burned or procured the burning of said property. 
The evidence most favorable to the State tended to establish that the 
defendant closed up  and left his house, i n  which the l~urned property 
was located, on Friday, about 110011, 18 December, 1931, and that the 
automobile of the defendant was seen at  his house at  5 3 0  Friday after- 
noon, and remained there until 11:30 that night, during which time 
noises were heard in  the house, and that said automobile was seen to 
leave said house about 5 :30 the following Saturday morning; and that 
the automobile of the defendant was driven to the house of the defend- 
ant, wherein the property was located, between 9 and 9:30 o'clock 
Monday night, 21 December, and remained near there until between 
12:30 and 1 :00 o'clock the next morning, when i t  was driven away, and 
that the fire was observed about ten or fifteen minutes thereafter. None 
of the witnesses who saw the automobile, which they identified as that  
of the defendant, were able to identify the defendant as one of the per- 
sons in said automobile, and no witness testified to having seen the de- 
fendant a t  the place of the fire after noon of the Friday preceding the 
conflagration on Monday night or early Tuesday morning. While this 
evidence may have been sufficient to establish that insured property was 
burned by those persons who came and left i n  defendant's automobile, 
i t  fails to establish the essential fact that  one of those persons was the 
defendant. This failure was fa ta l  to the State's case. ,;nd the motions 
to dismiss the action should have been sustained. S.  v. .Fates, ante, 19-1. 

The judgment of the Superior Court is 
Reversed. 

A. G. BOBBITT, J. T. BOBBITT, MRS. ARTELIA HIGHT, AND MRS. CORA 
H. HOWELL v. OXFORD NATIONAL BANK, R. R. HERRING, E. N. 
CLEMENT, JOHN S. WATKINS, E. A. HUNT, AND A. H. POWELL, 
TRUSTEES FOR FIRST NATIONAL BANK OF GRANVILLE, ITS CREDITORS 
AND STOCKHOLDERS. 

(Filed 18 September, 1935.) 

1. Banks and Banking 0 +National ba,nk receiving tnust deposit must 
keep same segregated or  secured by bonds. 

It is the duty of a national bank to segregate all assets held by it in  
any fiduciary capacity from its general assets, and to keep separate books 
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and records showing in proper detail all transactions engaged in by it  in 
its fiduciary capacities, and if any of such funds are used in the conduct 
of the bank's business, the bank must first secure such funds by Govern- 
meut bonds or other securities set aside in its trust department. U. s. 
Code, Anno., Title 12, Banks and Banking, sec. 248. 

8. Banks and Banking C e-Held: National bank accepted trust created 
by will by accepting deposit and discharging duties under the trust. 

Testator directed that  a portion of his estate be deposited in a desig- 
nated national bank in trust for his daughter for her life, and the income 
therefrom be paid to her, and that upon her death the principal be paid to 
designated beneficiaries. The bank accepted the deposit and paid the 
daughter four per cent on the deposit per year, and used the funds in i ts  
general banking business by depositing securities in its trust department. 
Held: The bank, by its acts, accepted the trust created by the will and 
esercised control over the funds a s  trustee, and neither the bank nor its 
trustees in liquidation can successfully contend that such deposit was a 
time dewsit. 

3. Banks and Banking H e-Claimants held entitled to lien on bonds set 
apart as security in trust department by national bank. 
d national bank accepted a trust deposit under the terms of a nill, and 

later transferred the delmsit to its trust department and used the funds 
in its general banking business, but set aside in its trust department 
boiids and securities sufficient to cover trust funds so used, as  required by 
U. S. Code, Aniio. Title 12, Banks and Banking. EIcld: Upon the bank's 
insolrency, the beneficiaries of the trust are entitled to a lien on thp bonds 
so set aside in the trust delmtment, in addition to their claim against the 
estz~te of the bank. 

APPEAL f r o m  Sinclair, J., a t  Apr i l  Term, 1934, of GRBSVILLE. 
Reversed. 

T h i s  case was heard upon the  following agreed statement of fac t s :  
"I. T h a t  the plaintifis a r e  the  devisees and legatees under  the  last 

will and  testament of T. E. Bobbitt, la te  of Granville County, which 
said last will and  testament mas d u l y  probated and  is of record i n  the  
office of t h e  clerk of the  Superior  Cour t  of sa id  county of Granville.  

"2. T h a t  the defendant Oxford Nat iona l  B a n k  i s  a banking institu- 
tion, chartered under  t h e  laws of the  United States, and  t h e  defendants 
R. R. Her r ing ,  E. N. Clement, J o h n  S. Watkins,  E. A. H u n t ,  and  A. H. 
Powell a r e  liquidating trustees, to  whom have been t ransferred certain 
assets of the  F i r s t  Nat iona l  B a n k  of Granville, now i n  process of liqui- 
dation. 

"3. T h a t  the  Oxford Nat iona l  B a n k  purchased cer tain assets of the 
said F i r s t  Kat iona l  B a n k  of Granvil le  under  a n  agreement signed by 
unsecured creditors of said bank owning more t h a n  seventy-five per cent 
of the  unsecured claims against  said bank, and  agreed t o  p a y  i n  cash 
to the  unsecured creditors of t h e  said F i r s t  Nat iona l  B a n k  of Granville 
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sixty per cent of the claims, and in i ts  answer filed in this cause has 
signified both i ts  ability and willingness to pay sixty per cent of the 
amount hereinafter mentioned. 

"4. That  the plaintiffs have brought this action for the purpose of 
establishing against said Oxford National Bank and/or said liquidating 
trustees of the First  National Bank of Granville, as a preferred claim, 
the deposit hereinafter described. 

"5. That I t em Three of the last will and testament of T.  E. Bobbitt, 
deceased, is in words and figures as follows, to wit:  

(' 'A11 of the residue and remainder of my estate I direct to be divided 
into four equal parts or shares: I give and bequeath ~ n t o  each of my 
sons, A. G. Bobbitt and J. T .  Bobbitt, and to my dt~ughter, Xrtelia 
Hight, their heirs and assigns, one of said shares in fee simple, and 
should either of my said sons, or my said daughter, die before I do, 
leaving issue, then the issue of such deceased child or chJdren shall take 
the part or share to which the parent, if living, would be entitled; the 
other one-fourth share I direct my executors to deposit in the National 
Bank of Granville, of Oxford, N .  C., to be held by said bank in trust 
for the use and benefit of my daughter, Cora H. Howell, for and during 
the term of her natural life, the annual income and interest on the same 
to be paid oyer to her, and a t  the death of my said da.lghter, Cora H. 
Howell, the said amount or share so deposited in  the said bank shall be 
equally divided between my two sons, A. G. Bobbitt and J. T. Bobbitt, 
arid my daughter, Artelia Hight, share and share alike, and should either 
of my said sons or my said daughter die before the said Cora H. Howell, 
then the share, or interest, of such deceased son or daughter shall pass to 
the issue of said deceased child, and such issue shall be entitled to receive 
the part  or share thereof to which the parent, if living, mould be en- 
titled; and i t  is expressly stipulated and directed by me that  each of my 
sons and daughters shall pay over to my beloved wife, 01, to someone for 
her use and benefit, four per cent. annual interest on the amounts re- 
ceived by them from my estate for the purpose of meeting the expenses 
of the support, maintenance, care, and attention of my  baloved wife, and 
if said four per cent. on said amounts shall not be sufficient to meet said 
expenses, then each of my children shall contribute pro rata to make up  
the amount of said deficiency, and the said National Bank of Granville, 
in the disbursement of the interest and income on the amount deposited 
therein for my said daughter, Cora H. Howell, shall pay said four per 
cent. and the pro rata share, which may be required to be paid under the 
terms above set out.' 
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"6. That  on 1 February, 1928, the executors of T. E. Bobbitt, deceased, 
d r e ~ v  a check in the sum of $4,401.59 011 their account as executors in the 
National Bank of Granville, arid deposited the same i11 said bank under 
the following styled deposit : 'The National Bank of Granville, Trustee 
for Cora H. Howell.' 

"7. That  a pass book was issued by said bank and delivered to said 
executors, showing said deposit. 
"8. That  said deposit was set up  by the bank as an  interest-bearing 

deposit, or account, and the xational Bank of Granville paid, until its 
merger with the First  National Bank of Oxford, interest on said account 
to the said Cora H. Howdl  a t  the rate of four per cent from the date 
of such deposit until and including 4 March, 1933. 

"9. That  after the date of said deposit, as aforesaid, in the Sat ional  
Bank of Granville, saitl bank and the First  National Bank of Oxford 
merged under the style of the First  National Bank of Granville, nliich 
said bank succeeded to tlie property and property rights of both the 
il'ational Bank of G r a n d c  and the First  National Bank of Osford. 

"10. That  on I 1  February, 1932, tlie priiieipal of this deposit, to wit, 
$4,401.39, was transferred by the First  Sa t ional  G a i ~ k  of G r a n ~ i l l c  from 
tlie i i l d i~ idua l  ledger of snit1 bank to the trust ledger l icl~t  by saitl bank. 

''11. That  after said transfer thiq account and all other accounts on 
said trust ledger were sc.curec1 a t  all times b;\- bolitls sct aside for tlie 
purpose, l i a ~ i n g  at all times a fair  market value ill excess of the total 
amounts appeariiig oil said trust ledger. 

"12. That  ofticers of the First  Sa t ional  Bank of Granville on numer- 
ous occasioiis made statements to the plaintiffs that this account had 
been transferred to tlie trust ledger, and that all amouiits appearing on 
said trust ledger were adequately secured by bonds set aside for the 
purpose. 

"13. That  tlie First  Xational Bank of Granville was closed by procla- 
mation of the President of the United States on 4 March, 1933, since 
nliich time it has not been able to open and perform general banliing 
fuiictions; that said bank is now in process of liquiclation. 

"14. That  the total deposits appearing on the trust ledger of said 
ba lk  a t  the time said bank was closed aniounted to $21,11S.45, 

"15. That  said bank had i11 cash a t  the time it closed the sum of 
$29,386.95. 

"16. That the Kational Bank of Granville and the First  Xational 
Bank of Granrille were authorized and empowered to act in all fiduciary 
capacities and relationships. 
"1'7. That  the funds in controversy in this action were immediately 

upon their deposit in said bank commingled with other assets belonging 
to said bank, and were a t  all times used by said bank in  the conduct of 
the bank's business generally. 
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"18. That  the  lai in tiffs contend that  said deposit constitutes a pre- 
ferred claim against the First  National Bank of Granville, and is en- 
titled to payment in full, and the defendants contend h a t  such deposit 
is a n  ordinary interest-bearing deposit and entitled to l~art icipate in  the 
distribution of thc assets of the First  Kational Bank O F  Granville as an 
unsecured claim only." 

H i s  Honor signed the following judgment: 
"This cause coming on to be heard before the nnderGgned judge pre- 

siding a t  the April  Term, 1934, of the Superior Court of Granville 
Coui~ty,  and attorneys representing the plaintiffs niid defendauts haviiig 
agreed to waive a jury trial, and having also agreed upon the facts, a 
statement of which is hereto attached and made a par t  hereof: 

"It is now, upon such agreed facts, considered, adjudged, and decreed 
that  the plaintiffs' claim declared on in  this action is  neither a preferred 
iior a secured claim against the First  Xational Banli of Granville, and 
the plaintiffs a rc  entitled only as other unsecured creditors of the Fi rs t  
Sa t ional  Banli of Granville to participate in the asssts of said bank 
transferred and assigned to R .  R .  Herring, E. IT. Clement, John S. 
Watkins, E. A. Hunt ,  and A. H .  Powell, trustees for said b a n l ~  

"It  is  further colisidered, adjudged, ant1 decreed that  the plaintiffs 
h a w  and recover of the defendaut Osford Natioiial Bank sisty per cent 
of the sum of $4,401.59, together with such costs as a x r u e d  up to the 
time of the filing by said Osford S a t i o i ~ n l  Bank of its answer, to wit, on 
21  February, 1034, said judgmeut as to said Oxford Xational Bank to 
be discharged by payment by said Oxford Xational Bank of said sixty 
per cent of said $4,401.;9, a i d  sucli costs, into the office of tlie clerk of 
tlie Superior Court of Granville County. 

"This judgment shall in no wise prejudice any rights that  the plain- 
tiff's ] m y  have to participate as otllcr uiisc~cured creditors rnny partici- 
pate in any and all assets formerly belonging to the Fi rs t  National 
Bank of Granville, and trailsferred and assigned for tlie purpose of 
liquidation to R. R. Herring, E. N. Clement, John  S. Watkins, E. A. 
Hunt ,  and A. H. Powell, liquidating trustew of said bank." 

T o  the foregoing judgment the plaintiffs excepted and appealed to  
the Supreme Court, assigning errors. 

J .  1'. and J .  11. Zoll icofer  and 2'. Lanier  for plaint i f fs ,  appellanfs. 
Royster  d R o y s f e r  for defendants, appellees. 

SCHESCK, J. I t  is contended by the plaintiffs, appellants, that  since 
the banks involved in this case were all national banks, the funds in  
controversy, namely, one-fourth of the residue of the estate of the late 
T. E. Bobbitt, deceased, were funds held in trust by the  bank and used 



N. C.] FALL T E R M ,  1935. 465 

by the bank in the conduct of its own business, and that upon failure 
of the First  Sa t ional  Bailk of Granrille, they, as beneficiaries of said 
funds, had a lien upon the United States bonds and other securities set 
aside for the protection thereof; and they invoke section 248, subsection 
(k ) ,  of the chapter entitled "Federal Reserve System," United States 
Code Anno., Title 12, Banks and Bankiiig, a t  page 319, sec. 818, vliich, 
after making provision for national banks to act as trustees, executors, 
administrators, guardians, and in other fiduciary capacities ill whicli 
State banks come in competition with liatioilal banks, reads as follows: 

" (k)  . . . National banks exercising any or all of the powers 
enumerated in this subsection ( k )  shall segregate all assets held in any 
fiduciary capacity from the general assets of the bank, and shall keep a 
separate set of books and records sho~ving in proper detail all transac- 
tions engaged in under authority of this. subsection. . . . 

"No national bank shall receive in its trust department deposits of 
current funds subject to check, or the deposit of checks, drafts, bills of 
exchange, or other items for collec*tion or excllange purposes. Funds 
deposited or held in trust by the bank awaiting investment shall be car- 
ried in a separate account and shall not be used by tlie hank ill tlie 
conduct of its business unless it shall first sct aside in trust departinelit 
United State3 bonds or other securities appro\eil by the Federal Resen e 
Board. 

"111 the evelit of the failure of such ba lk ,  the owners of tlie fulltls held 
in trust for inrestment shall have a lien on the bonds or other securities 
so set apart, in adclition to their claim against tlie estate of the bnrtk." 

I t  was the duty of the First  Sa t iona l  Banli of Granville to segregate 
all of tlie assets held by i t  in any fiduciary capacity, including tlie funds 
in controversy, from the general assets of the bank, and to lice11 a sepa- 
rate set of books and records showing in proper detail all traiisnctions 
engaged in by i t  in its fiduciary cal~acities; and if any of the trust funds 
ve re  used ill the conduct of the bank's busilless, it was the duty of the 
bank to first set aside ill its trust deijartmeiit United States bonds or 
other sccuritics to secure thc f u ~ d  so used, so that. in the event of fail- 
ure, the owners of tlie fund so used should have a lien on such bonds 
or securities, in addition to their claim against the estate of the bank. 

The bmik did not keep the fulitls ill controversy separate from its 
gei~ernl assets, but elected to use then1 ill the conduct of its business by 
depositing United States bonds or other securities to secure the same. 
The bank a i d  its successor trustees are therefore bouiicl by i ts  acts i n  
depositing security therefor and using the funds in its business. 

The  intelltion of the statute invoked is to protect beneficiaries of trust 
fuiids, by having the bank to either keep the trust funds segregated from 
its general assets or by securing such trust funds with proper securities. 
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T h e  bank received the  funds  i n  controversy a n d  deposited the  same to 
i ts  own credit,  and  paid interest t o  t h e  beneficiaries a,3 provided i n  t h e  
will of T. E .  Bobbitt .  I n  so doing the  bank accepted t h e  t rust  created 
by t h e  te rms  of t h e  will and  exercised control over the funds  i n  contro- 
versy a s  t rustee;  and, t o  enable i t  to  use such funds  i n  the coilduct of i ts  
own business, i t  set aside i n  i t s  t rus t  department  U n  ted States  bonds 
and  other  securities to  secure t h e  same. 

T h e  funds  i n  controversy were funds  accepted by tlie bank as trustee 
under  the  terms of the will, and  were used bv the baltk i n  the conduct 
of i ts  business, a f te r  having been secured by securities set aside fo r  tha t  
purpose, and  we, therefore, conclude t h a t  the plaintiffs llal-e a lien on the  
bonds and  other  securities set a p a r t  as  security i n  the t rus t  department  
of t h e  F i r s t  Sa t io i ia l  B a n k  of G r a n d l e ,  i n  addition to their  claim 
agaiiist the estate of the bank, and  t h a t  there was e r ror  In adjudging t h a t  
"the plailitiffs' claim declared on i n  th i s  action is  nei ther  a preferred 
nor  a secured claim against the  F i r s t  Kat iona l  B a n k  of Granville." 

T h e  case is  remanded to tlie Super ior  Cour t  tha t  there inny be there 
entered a judgmeiit t h a t  the  plaint i f fs  have and  recov2r $4,401.59 as  a 
p r e f c r ~ e d  and  secured claim against  the F i r s t  S a t i o n d  I3anli of Gran-  
ville, togetlicr with costs i n  tliis behalf incurred. 

Reversed. 

TOM PEJ IBERTON ET AL. v. C I T Y  O F  GREENSBORO. 

(Filed 18 September, 1935.) 

1. Eminent Domain C e: Municipal Corporations E f-Value of business 
as going concern is not element of damage for t a k i ~ ~ g  land. 

Plaiutiffs brought this action against a lnunicipality to recover damages 
to their land and personal property by renson of the dtscliarge of sewage 
by the city through a bi-pass into a creek adjoining pllintiffs' lands, and 
plaintiffs introduced evidence that  by reason of tlie city s alleged wrongful 
acts they had been forced to discontinue their dairy b~si i less  theretofore 
coi~clucted by them on tlie land. H e l d :  Althougll the rendering of plain- 
tiffs' land unfit for dairying might be an element of tlamage as  tending 
to dilninis11 tlie value of the land, tlie value of plaintiffs' dairy as  a going 
colicern is not a recoverable element of damage for the partial taking 
of the land under tlie power of eminent domaill, and a new trial is 
awnrded on defendant's esceptions to the admission ol' evidence and the 
charge of the court relating to tliis aspect of tlie case, it being apparent 
from the record that tlie value of plaintiffs' dairy business was considered 
by the jury in awarding the recovery. 
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2. Municipal Corporations H d-Individual may not recover damage to 
property resulting from enforcement of health ordinance. 

Where the onners of a dairy are prohibited from selling milli in a city 
because of danger to the public health arising from the fact the city 
emptied senase in a stream contigucius to the pasture, causing disease 
alnonq tlie cattle, tlie onners of tlie dairy, in an action against tlie city 
for the partial tahin; of the land, may not recover damages resulting frnni 
the loss of their dairq busines? by reason of the enforcement of the valid 
ordinance, the health ordinance being governmental in character and 
function, and grounded in tlie police go\\ er. 

3. Appeal and Error J g- 
Where a new trial is awarded upon esc~ptions duly taken, other escep- 

tions relating to matters which mag not arise on a subsequent hearing 
need not be considered. 

APPEAL by defendant f r o m  dllcy, J., a t  October Term,  1934, of 
GUILFORD. 

Civil actioll to  reeorer damages f o r  alleged nuisance o r  wrongful 
appropriat ion of plaintiffs7 properties. 

Plaint i f fs  on11 a da i ry  f a r m  on the outskirts of the  Ci ty  of Greens- 
boro. O n  6 Decemtxr ,  1930, defendant completed the  iiistallation of a 
"plain seclimcntation trickle filter" type of sewcrage disposal plant  
with supposed capacity of 7!5 million gallons per  day. A spill-way or  
bi-pass, with levec or dike, to  takc care of a n y  overflow, due  to impedi- 
ment  of operation, freshet,  snow, ice, etc., was constructed f r o m  the  
plant ,  along the edge of plai~~tiff ' s '  property, and emptim into Buffalo 
Crceli. When  sevage is  bi-passcd, i t  soinetimes overflows, gets upon 
plaiiitiffs' lauds, and  is injur ious to  their  pasturc, fa rming  opcr a t '  ions, 
etc. 111 tlw summer of 1931, plaintiffs' lands became inoculated ni t l :  
nntlirns pernis which passed tllrougll defendant's sewerage system, and  
tlieir elltire da i ry  business was destroyed. T h i s  suit is to recorer f o r  
the requl ta~i t  damages. 

Over objections and exceptions, duly entered, the plaintiff v, as  alloved 
to testify as  follows : 

"Q. Did  you h x ~  e Dr. Hudson  (('itp Heultli  Officer) come out there 
aurl see the coiiditio~is around your placei  

''A. S o ,  sir, he came on his on711 hoolr. H e  told me  I could not sell 
a n y  more milk. 

"Q. ,\fter this g roup  died, did D r .  Hudson make a n y  new order about 
selling milk ? 

"A. Yes, sir, tha t  we could s ta r t  again on the first Monday ill Sep- 
tember, I th ink  i t  was. We star ted to  del i rer  milk on Monday morning, 
and on Monday night  we found  another  dead cow, and we in~inediately 
got i n  touch with D r .  Moore and D r .  Hudson,  and  they said sell n o  
more mllk. W e  have not sold a n y  since." 
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And fur ther :  
"Q. Now, Mr. Pemberton, about what was the cap,acity per day of 

your dairy in the production of milk? 
"A. About 225 gallons. I have been selling that milk in Greensboro. 
(By  the court:  Gentlemen, that evidence is admitted, not for the 

purpose of showing the measure of damages, but is limited to the pur- 
pose that you may have before you the entire situation.) 

"Q. What mas the approximate monthly earning of your dairy, im- 
mediately prior to the act complained o f ?  
"-1. From $1,200 to $1,500 a month. 
"Q. And after the acts complained of, what were yo.1 able to earn in 

the prosecution of the dairy business referred to?  
(',I. Kothing." 
At tlie close of plaintiffs' evidence, the court made the following rul- 

ing for the guidance of the jury:  "As to plaintiffs' production, the 
amount of milk, etc., that they received from their dairy . . . and 
their earnings, I will let my former ruling stand. You are to consider 
that, not as any measure of damages, but only to the end that you may 
have before you . . . the entire situation." 

As bearii~g on the same matters, the following excerpts, taken from 
the charge, are assigned as errors: 

1. "Sow, the plaintiffs have offered evidence tending to show that 
following those instructions from Dr.  Hudson, which hey did not feel 
like other than to obey, their dairy business was stopped . . . vir- 
tually destroyed, and the plaintiffs commenced to get rid of such of their 
cattle as had not died, etc." 

2. "So, the plaintiffs contend, gentlemen, that their business was de- 
stroyed and the value of their land impaired so that i t  is practically 
worthless now, and that you ought to award them permanent damages 
in  the amount claimed by them as the direct and prcmimate result of 
defendant's wrong." 

3. "Our court has held, with respect to evidence tending to show the 
earnings and production of plaintiffs' dairying proposition, that i t  is 
not admissible as tending to show the measure of damages, but to aid 
the jury in estimating the extent of the injury sustained. I t  is ad- 
missible and relevant when, from the nature of the case, the amount of 
the damages cannot be estimated with certainty, or only a part of them 
can be so estimated, so that the jury may have before them all the facts 
and circumstances of the case having any tendency to show damages or 
their probable amount, so as to enable the jury to make the most in- 
telligible and probable estimate which the nature of the case will per- 
mit." 
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The court refused to  give the following instruction, duly requested by 
the defendant : 

"The court instructs the jury that  the plaintiffs are not entitled t o  
recover any damages in  this action by reason of any act of any public 
official in connection with the exercise of public authority in declaring 
a quarantine of plaintiffs' herd or even the destruction thereof." 

The plaintiffs have cultivated their f a rm since 1931, raising corn, 
wheat, vegetables, and pasturing cattle, but their dairy business has been 
abandoned. The evidence is  conflicting as to whether the complete aban- 
donment of the dairy business was advisable or necessary. 

Upon denial of liability and issues joined, the jury returned the 
following verdict : 

"1. Are the plaintiffs the owners of the lands described in the com- 
p la in t?  A. Yes. 

"2. Are the plaintiffs, Tom Pemberton and mife, Jeanie Pemberton, 
the owners of the personal property mentioned and described in the 
complaint? A. Yes. 

"3. Was the plaintiffs' property injured and damaged by reason of 
the creation and maintenance of a nuisance by the defendant, as alleged 
in  the complaint? A. Yes. 

"4. Did the plaintiffs, within 6 months from the time the first sub- 
stantial injury to their property mas sustained, give notice to the de- 
fendant of their claim for damages as required by law? A. Yes. 

"5. What permanent damages, if any, are the plaintiffs entitled to 
recover of defendant ? 

"(A) F o r  the taking in whole or in part of the plaintiffs' lands by 
reason of the construction or the operation of the defendant's sewer 
system and disposal p lant?  A. $12,826. 

('(B) For  the taking in  whole or in part  of the personal property of 
the plaintiffs, Tom Pemberton and wife, Jeanie Pemberton, by reason 
of the construction or operation of its sewer system and disposal p lant?  
a. $20,000." 

Judgment on the verdict, from which the defendant appeals, asqign- 
ing errors. 

Frazier d Frazier, Smith, Wharton & Hudgins and James S. Duncan 
for plaint i f s .  

Andrew Joyner, Jr., and Sapp c6 Sapp for defendant. 

STACY, C. J. This is  the same case that  was before us, on procedural 
questions, on two former appeals, reported in 203 TY. C., 514, 166 S. E., 
396, and 203 N. C., 599, 172 S. E., 196. 
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I t  is  manifest from the court's rulings and the jury's verdict that  
 lai in tiffs have been awarded compensation for the loss of their dairy 
business. True, the judge told the jury the earnings imd ~ roduc t ion  of 
plaintiffs' dairy were not admissible as tending to show the measure of 
damages, still such evidence was received in  order to  place before the 
jury "the entire situation, . . . all the facts and circumstances har-  
ing m y  tendency to show damages, or their probable smount," and "to 
aid the jury in  estimating the extent of the in jury  ,mstained." This  
would seem to be a t  variance with the rule for the admeasurement of 
damages in compensation cases. Gray v. High Point, 203 K. C., 756, 
166 S .  E., 911; Cook v. Mebane, 191 N. C., 1, 131 S. 13, 407; illoser v. 
Burlington, 162 N .  C., 141, 78 S. E., 74;  Mefz v.  Asheville, 150 N .  C., 
748, 64 S .  E. ,  881; Williams 2;. Greenville, 130 IT. C., 93, 40 S. E., 977. 

There are instances, of course, e.g., breach of special contract, Oil Co. 
v. Burney, 174 N. C., 382, 93 S. E., 912, rental contract, Brewingfon v. 
Loughran, 183 N .  C., 558, 112 S .  E., 257, when the ~ a l u e  of an  estab- 
lished and going business may properly constitute an  element of recover- 
able damages, but not so in cases of injury to '(property" growing out of 
the exercise of the right of eminent domain. Sauyer I,. Commonw~alth, 
182 Mass., 245, 65 N. E., 5 2 ,  59 L. R .  A, 726. 

Speaking to the subject in the cited case, Xolmes, C. J., delivering 
the opinion of the Court, said:  "I t  generally has Ecen assumed, we 
think, that  illjury to a business is  not an  appropr i~~ t ion  of property 
mliirh must be paid for. There are marly serious pecuniary injuries 
mhich may be inflicted without compensation. I t  would be imprac- 
ticable to forbid all laws wllicli might result in such damage, unless they 
provided a quid pro quo. N o  doubt a business may be property in a 
broa~l  sense of the word, and property of great v ~ l u e .  I t  map be 
assumed for the purposes of this case that  there might be such a taking 
of it as required compensation. Bu t  a business is less tangible in nature 
aiid more uncertain in its vicissitudes than the rights which the Consti- 
tution undertakes absolutely to protect. I t  seems to us, in like manner, 
that  the diminution of i ts  ralile is  a vaguer in jury  than the taking or 
appropriation with which the Constitutiol~ deals. A business might be 
destroyed by the construction of a more popular street into which travel 
was diverted, as well as by competition, but there would be as little claim 
in the one case as in the other. See Smitlz v. Bosfcn, 7 Gush., 254; 
Sfan~~oocl  v. Jlalden, 157 Mass., 17. I t  seems to us that the case stands 
no differently when the business is destroyed by taking the land on 
which i t  was carried on, except so f a r  as it may have enhanced the 
value of the land. See Xew York, hTew Haven d? Hartford Railroad v. 
Blacker, 178 Mass., 386." 
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, h d  in State v. Lumber  Co., 199 5. C.,  p. 202, 154 S. E., 72, it  v a s  
sa id :  "Seither is it  controrerted that, unless sanctioned by statute, loss 
of profits from a business conducted on the property or in connection 
tliere~r-ith, is not to be included in the ava rd  for the taking," citing 
JIi fchel l  1 % .  C. S., 267 I?. S., 341, and Joslin J l f g .  Co. v. Pror~idrncc, 262 
U. S., 668. 

The case of Jones v. Call,  96 K. C., 337, 2 S. E., 647, is not directly 
i n  point, as it inyo17 cs no taking of property by elllinelit domain, still 
i t  may be cited as i l l u s t r a t i~e  of one of the reasons for the rule. There, 
the plaintiff's business of ma l~ufac tu r i~ ig  and selling certain patented 
machines was interfered with and stopped by the alleged wrong of the 
defendant. At the time of the interference, plaiutiff's profit d e r i ~ e d  
from such manufacture and sale Tvas $6,000 per annum. I t  n a s  held 
that an  n~sessmcnt nliicll an arded to plaintiff this profit from tlic tinie 
of tlie interference to the tlme of tllc making of tlir rcferec's i port was 
erroneous; its basis being, of necessity, partly speculat i~e.  xiid there 
being no certainty tliat the business would hare continued to yield such 
profit. See, also, Coles v. Lwmber ( ' o . ,  1.50 N. C., 183, 63 S.  E.. 736. 

Again, the defendant seasonably requested tlie court to illstrurt the 
jury that any loss occasioned by the order of quara l~t i l~e ,  issued by tlie 
Health Departnient, should not be co~ifusecl n i t h  that arising out of the 
alleged nuisance, for nhich  tlie plaiutiffs sue. This n as tlcclil~cd. 011 

tlie contrary, attention was directed to tlie elidence tending to slion tliat 
plaintiffs' "dairy busmess n as stopped, T irtually destroyed," by the 
order of quarantine. I t  seems inew:~pahle that  the , aluc of plaintlilt' 
dairy business was made an elenlent of recoverable damages in tlie caqe. 

Health ordinances are governmental in character and function. T1it.y 
are grounded in the police power. A municipality, therefore. I S  not 
liable ill damages to the citizen who sustains an  injury, or ,iuffer, a loss, 
by reason of their 3 alid enactment and enforcement. X a t k  r .  C'harlotfc, 
181 N .  C., 383, 107 S. E., 244; V c I l h e ? ~ n c y  c. TT7i1nl~nqto?z, 127 IT. C'., 
146, 37 S. E., 187; Prichard v. Xorganton ,  126 N. C., 908, 36 S .  E., 
353; ,llo,@tt c. Asheville,  103 N .  C., 237, 9 S. E., 695; d n n o t a t ~ o n ,  12 
A. L. R., 247. 

Of course, if plaintiffs' f a rm has been rendered unfit for dairying 
purposes, or any other to which i t  is adaptable, by the construction and 
maintenance of defendant's sewage disposal plant, as plaintiffs allege, this 
diminished value of the land, presupposing l i ab i l i t~ ,  constitutes a proper 
item for inclusion in  the award, but a business per se is not "property" 
n i th in  the meaning of the law requiring compensation for its taking 
under tlie poxer of eminent domain. X. 2'. Lumber  Co., supra; Gray P. 

n igh  Point ,  supra; Power Co. v. Hayes,  193 N .  C., 104, 136 S. E., 333. 
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I f  this  were not so, one engaged i n  a business rendel-ed unlawful  by  
some prohibi tory act, e.g., prohibition law, heal th o r  sani tat ion orcli- 
nance, might, with propriety, ask to be compensated f c r  the  loss of his  
business by  reason of the passage of such lam or ordi l~ance.  I t  is  not 
thought  t h a t  this  position would be regarded a s  tenable. Salz~s populi 
suprema lex. S. v. Hay, 126 N.  C., 999, 35 S. E., 459. Privafum 
incom,modum public0 bono pensafur. Daniels v. Homer, 139 N .  C., 219, 
51 S. E., 992. A careful  perusal of the  record l e a ~ e s  us  wi th  the im- 
pression t h a t  the  loss of plaintiffs' da i ry  business mas one of the  pr in-  
c ipal  mat te r s  considered by  t h e  jury.  

There  a r e  other exceptions appear ing  on the  record worthy of con- 
sideration, but as  they nlay not  ar ise  on another  hearing, present rulings 
thereon, which could only be anticipatory, and perhaps supererogatory, 
a r e  pretel-mitted. 

F o r  the  errors, a s  indicated, a new t r ia l  mus t  be awarded. I t  is  so 
ordered. 

S e w  tr ia l .  

F. C. SHERRILL v. GURSEY P. HOOD, COM~~ISSIOSER OF BASKS, W. B. 
TYER, LIQUIDATISG AGEST OF THE INDEPENDENCE TRUST COMPANY, 
A C'ORPORITIOX ; ISDEPESDEKCE TRUST COMPANY, TRUSTEE; ASD 

J. A. BBEItNETHT ET AL., ACTISG A S  TRUSTEES FOR TIIE CERTIFICATE 
HOLDERS OF TI lE  T R U ~ T  CERTIFICATE VUSD OF TIIE IXDEPEKDESCE 
TRUST COMPASY. 

(Filed 18 September, 1935.) 

1. Usury A a-Conflicting evidence held properly submitted t o  t h e  jury on  
t h e  issue of whether transaction mas usurious. 

A colporation v a s  indebted to a bank in the sum of $100,000, secured by 
a mortgage on its property. Upon default, the mortgage was foreclosed 
and the property bid in by an officer of the bank. The 3Aicers of the cor- 
poration organized a new corporation, which issued its bonds in the sum 
of $50,000, which were bought by the trust department of the bank a t  par, 
and tlie new corporation paid the bank $10,000 simultruleously with the 
purchase of the bonds. With the net $10,000 and $60,000 raised by the 
ofticers of tlie corporation in cash, the new corporation bought an assign- 
ment of the bank's bid a t  the foreclosure sale. Plaintiff contended and 
offered supporting evidence that the bank advised the off~cers of the corpo- 
ration that it  could no longer carry the indebtedness, but if the corpora- 
tion 110u1d reorgnnize and raise $60,000 in cash, the bank n-ould loan i t  
$40,000, but would require payment of $10,000, in addition to legal interest 
on the amount so loaned, and that the whole transaction was a scheme to 
a ~ o i d  the usury laws. Defendant contended that  the transaction was 
made in good faith and that the $10,000 was paid the b m k  as  a bona fidc 
commission for the sale of the bonds, and was within the proviso of C. S., 
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2306. Held: The eridence in support of the conflicting allegations and 
contentions of tlie parties \ \ as  p ro~er ly  whmitted to the jury, and n a s  
sufficient to support its verdict in l~laintiff'i; f a r (  r. 

2. Mortgages E b: Usury A c-Where senior mortgage is usurious, junior 
lienor may compel assignment upon payment of amount due without 
interest. 

A junior lienor is entitled to have the amount due under a senior mort- 
gage ascertained, and the lien and notes :~ssigned to him up011 the l ~ y -  
ment to the senior lic'nor of the amount so detern~ined, and when the 
senior lien is affected n.ith usury. the amount that must be paid by tlie 
junior lienor before he cmi compel an ar;si;iinient is the l~rincipal sum clue 
without interest. and in this case the couflictinq evidence as  to wlletlier 
plaintiff n-as a junior lieilor was prolmly submitted to the jury, :lnd its 
verdict i11 plailitiff's favor \\-as amply supported bg the evidence. 

3. Usury A a-The law mill look to the substance and not the form in 
determining whether a transaction is usurious. 

When a transaction is in reality a loan of money, and tlie lender charges 
a sum in excess of interest a t  the legal rate, tlie trm~saction will be held 
usurious, regardless of \\-lint the excessire charge mag be called, since the 
la\\- will look to the substance and not the form, and upon conflictiiil: 
nllecations ant1 el-idence tlie question of whether the transaction is  usuri- 
ous is for the tletermiliation of tlie jury. 

4. Trial E e- 
If a party desires fuller or more specific instructic~ns on any point. lie 

sliould aptly tender request therefor, and any omissions or errors in  the 
court's statement of the contentions should be brought to the court's atten- 
tion in time to afford mi opportunity to supply the o~iiissions or malie cor- 
rection. 

APPEAL by defendants f r o m  Oglesby,  J., a t  September Term,  1034, of 
, ~ L E X A X ~ E R .  Affirmed. 

T h i s  is a civil action instituted by the plaintiff,  F. C. Sherrill ,  wherein 
he  alleges tha t  he  is the owner of certain notes totalling approsimately 
$36,000 issued by tllc Carol ina Spinn ing  Company, a corporation, and  
secured by a second mortgage executed by said corporation up011 its rcal  
estate, plant  and  machinery, and  t h a t  the  balance due  on a pr ior  holid 
issue of $50,000 secured by a pr ior  and  first tleed of t rust  esecutetl by 
said corporation upon said property, is approximately $12,265, and 
t h a t  bonds represeating this  balance a r e  o ~ r n e d  arid held by the d ~ ~ f m t l -  
ants, the liquidating agelit of the I l~depei idence T r u s t  Company and 
J. A. Xbernethy et  al., trustees f o r  certificate holders of t h e  Trus t  Cer- 
tificate F u n d  of the Indepeiideace T r u s t  Company, a n d  prays  the court  
tt. rlcterniine the  balance due of the  bonds secured by the first deed of 
LL ust, a d  to require the  llolclers thereof to t ransfer  and assign the same, 
together with said deed of trust,  to liim upon the  payment to them by 
h i m  of the amount  so determined. 
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The plaintiff further alleges that the bonds secured by the first deed 
of trust are tainted with usury because they were issued in return for a 
loan of $40,000 to the Carolina Spinning Company by the Independence 
Trust  Company, in the making of which loan the Independence Trus t  
Company charged and required the payment of $10,000 in excess of the 
legal rate of interest, and for that  reason said bonds Sraw no interest, 
and that  when all of the amounts paid the]-eon are credited on the prin- 
cipal thereof, the balance due is approximately $15,265. 

The defendants, the liquidating agent of the Independence Trust  
Company and J. A. Abernethy et al., trustees for the rertificate holders 
of the Trus t  Certificate Fund  of the Independence Trust  Company, filed 
separate answers wherein they each deny that the plaintiff is the owner 
of the notes secured by the second mortgage executed by the Carolina 
Spinning Company, and, while admitting that  they iogether own the 
unpaid bonds secured by the first deed of trust executed by said com- 
pany, they allege that  these unpaid bonds amount to $40,000 (less 
$1,179.02 credit by sale of machinery), plus interest from 1 February, 
1934; and they both specifically deny that  these uiipz.id bonds secured 
by the first deed of trust held by them are tainted with usury, or that  
their interest-bearing qualities have been in any way destroyed or im- 
paired. 

The  issues submitted and answers made thereto were as follo~vs: 
"1. Did the Iiidcpendence Trust  Co., either for itself or as agent of 

the trust department of the Indt~pcndence Trust  Comllany, or the trust 
certificate fund of the Iiiclepeiideilce Trust Company, loan to the Caro- 
lina Spinning Company the sum of $40,000 and knowii~gly take, receive, 
reserve, or charge tliercon a greater rate of interest than six per cent, 
as alleged in the complaint ? Answer : Yes. 

" 2 .  If so, what amount has been paid on the indebtedness e~idencecl 
by the first mortgage bonds? Answer: $24,714.05, including $2,500 
paid by hf. 31. Rudisill for purchase of a bond in that  aniount. 

"3. I s  the plaintiff the owner and holder of an ind~btedness secured 
by the secoiid mortgage or deed of trust, referred to in tlie complaint? 
Answer : Yes." 

From judgment adjudicating that the balance due on the bonds se- 
cured by the first deed of trust is $15,285.95 ($40,000 less $24,714.05), 
and that upon the payment of said amount, the plaintiff is entitled to 
h a w  said bonds held by the liquidating agent of the Ii113epeiidence Trust  
Compaiiy ant1 J. A. Abernethy, trustee for the Trus t  Certificate Fund 
of tlie Iiidependeilce Trust Company assigned to him, and ordering and 
requiring said defendants to transfer and assign said bonds to said plain- 
tiff upon the payment to them by him of said amount, the defendants 
appealed to the Supreme Court, assigning errors. 
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Bur l i e  R. B u r k e  a n d  Cars1i.el1 R. Ewin for  p l a i n t i f ,  appel lee .  
S f e ~ r a r t  R. B o b b i f f  f o r  L i q u i d a t i n g  A g c n t  o f  I n d e p e n d e n c e  T r u s t  C o m -  

pa?Ly a n d  I n d e p e n d e n c e  T r u s t  C o n ~ l ~ a n y ,  T r z ~ s f e e ,  d e f e n d a n f s ,  a p p ( ~ l l a n t s .  
J o h n  X .  R o b i n s o n  a n d  H u n f c r  X. J o n e ,  for  J .  A .  Aberne th  y et al., 

l ' vu s f ee s  f o ~  ! h e  cpr t i f ica fe  ho ldcr s  of fhe T r u s t  C7erfi,iicate Fund of Incle- 
pendent  e T r u s t  C o m p a n y ,  appe l lan t s .  

SCHESCK, J. The allcgations and col~tentions of tlie plaintiff, denied 
and contro~erte(1 by the defendants. which ga\ c rise to the first issue as 
to the taking and r ece i~ ing  from the Carolina Spinning Company of 
usuriouq iiltcreqt on a loall of $40,000 to it hy the Indepenclence Trust  
Cornpar~y, either for itself or as  trustee, are that prior to 1928 the Aiorth 
State Cotton Xil ls  Company, a corporation, hail twcuted a dced of trust 
to the Independence Trust Coinpany, tlustee, on its real cstate, l ~ l a i ~ t ,  
and rnacllil~ery, s e c u r i ~ ~ g  an indebtedness of $100,000 to said trust coin- 
pany n l ~ i c h  n a s  due in December, 1928, and thnt the president of the 
Indcpendcnce Trust Company 11ad notified the officers and s t ~ ~ k l ~ o l i l e r s  
of tlie So r t l i  Carolina Cotton Xil ls  C ' o n ~ l m ~ y  thnt said indebt~cln~ss  
coultl not be rarrictl loiiger than the clue tlatc, and that  said mill corn- 
p i n y  vasunab le  to rneet said loan 011 said (late; and that the pre4tleiit 
of the Indcpentlence Trust  Colnpany qtatetl to the officers of thr  mill 
con~paiiy that if tliey could raise $60,G00, the truzt company noultl loan 
thein $40,000, TI i th \I hicli to pay off the intlehtedncss of $1 00.000 due 
the tru*t company, but that the trui t  company \\auld require the. pay- 
ment of $10,000, in adtlition to 6% ljer ttiinum on the $40,000 so loanetl, 
to nhich the officers of tlie cotton mill compa1iy acquiesced; and that  
the prfiideiit of tllc trust conipal1y suggested that ill order to e\ade t l ~ e  
ap1xwanc.e of usury, that the officers and stockholders form al~other 
co rpora t io~~  ancl lial-c the lien corporation issue its 65;  coup011 bol~ds in 
the sum of $50,000 ~ i h i c h  he, saitl lresident, nould sell to the trust 
tlepartmcnt of the truqt company for par, and that  the ile\r co rpora t io~~  
coultl pay tllr tru5t company $10.000 for negotiating such sale of such 
~ O I I C ~ S ;  that  this iuggcstrd plan nab carrird out by securir~g the charter 
of the C'arolina Spinning Company ancl l i a ~  ing it iswc $50,000 in 6' 
coupo~i bond5 w m w l  b> first deed of trust on its real cstatc, pl.tl~t, ni~tl 
rnacliinery, I\ lilcll bait1 bonds n ere  deli^ eretl to the Intlepcnd~ 11cc T r u ~ t  
Conipanj upon deli\ ery to said Carolina Spinning Compmy of a cllecli 
for $50,000, ant1 that s i rn~l taneou.1~ n l th  the dellrery of the hoiidi and 
check aforesaitl, the Carolina Spi l~ning Company  deli^ ered to the Intle- 
pentlence Truyt C o ~ ~ i p a n y  a check for $10.000, and with the 11et $40,000 
thus obtained, and $60.000 tl~eretofore raiied by tlie officers :~nd >to(.li- 
holtleri, the Carol im Spinning Company purchased an  assignlnc~lt of a 
bid of $9q,000 made by one J .  A1. Xratson, an officer thereof, for the 
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Independence Trust  Company, a t  the foreclosure sale of the deed of 
trust securing the $100,000 indebtedness to the trust company by the  
former corporation, the North Carolina Cotton Mills Company, and 
took deed for the real estate, plant, and machinery of :laid corporati011 
from the trustee therein, namely, the Independence Trust  Company. 

The  plaintiff contends that  the suggested plan that  a new charter be 
procured, and that  bonds be issued in the sum of $50,000, and that  
$10,000 be paid as a commission for negotiating the sale thereof, was a 
scheme and subterfuge to evade the laws against usury, and to collect 
more than six per centum per annum on a loan of $40,000 to the Caro- 
lina Spinning Company by the Independence Trust  C o ~ r ~ p a n y  ; and that  
in collecting the $10,000 check, i n  addition to the 6 %  per annum pro- 
ridecl in the bonds, the Independence Trust  Company took and received 
on a loan of $40,000, a greater rate of interest than is allowed by law. 

The. defendants, on the contrary, allege and contend that  the plan 
fo l lowd in abandoning the old corporation, the North Carolina Cotton 
W l l s  Company, and in organizing of a new corporation, the Carolina 
Spinning Company, to buy the assets of the old corpoi-ation by taking 
an  a s s igm~en t  of the bid of the highest bidder a t  the foreclosure sale 
under the deed of trust securing the $100,000 indebtedness of the old 
corporation to Independence Trust  Company, and financing such plan 
by raising $60,003 among the officers and stockholders, and $40,000 from 
a sale a t  par of a $50,000 coupon bond issue of the new corporation, 
secured by a first deed of trust, procured by paying a $10,000 commis- 
sion to the Independence Trust  Company for negotiating such sale, was 
a legitimate sale of coupon bonds of a private corporation, made in good 
faith, and within the provision of the last sentence of the statute against 
taking and receiving usury (C. S., 2306), which reads: "Nothing con- 
tained in the foregoing section, however, shall be held or construed to 
prohibit private corporations from paying a comn~ission on or for the 
sale of their coupon bonds, nor from selling such bonds for less than the 
par value thereof." 

Thcse adverse allegations and contentions of the parties, plaintiff and 
defendants, gaye rise to the first issue submitted, which (clearly presented 
the determillatiye question as to whether the transaction between the 
Carolina Spinning Company and the Independence Trust  Conlpany was 
a loan of $40,000 upon which usurious interest was cliarged, or was a 
hona fide sale of coupon bonds in the sum of $50,000, for the negotia- 
tion of which $10,000 was honestly paid. There was evidence tending 
to support the allegations and contentions of both parties, the issue was 
presented under a clear and impartial charge, and the jury found in 
faror  of the plaintiff. 

The second issue mas answered by the court by consc~nt. 
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The third issue arose upon the plaintiff's allegation that  he was the 
omner of notes secured by a second mortgage of the Carolina Spinning 
Company on the same property as that  upon which the first deed of 
trust securing the bonds for $50,000 was given, namely, the real estate, 
plant, and machinery of said company, and the denial of such allegation 
by the defendants. This issue was likewise submitted to the jury under 
a fa i r  and impartial charge, and was likewise answered in fayor of the 
plaintiff. There was ample evidence to support such answer. 

The  appellants stress their objections and exceptions to the denial by 
the court bf their motions for judgment as of nonsuit, and address their 
argument more particularly to the eridence as it relates to the first issue. 

I t  is  ~vell  settled in this jurisdiction that  a junior mortgagee, or the 
holder of notes secured by a second mortgage, has the right to have the 
amount due under a senior mortgage, or deed of trust, ascertained and 
definitely determined, and upon the payment of the sum so determined, 
to take ail assignniei~t of the senior mortgage or deed of trust, and of 
the notes or bonds secured thereby; and that  when the senior mortgage 
or dced of trust is affected by usury, the amount to be paid by tlie junior 
mortgagee or holder of i~otes  secured by a junior mortgage, before he 
can require the assignment, is the principal sum due, without interest, 
Broadhurst z.. U i ~ o k s ,  154 X. C., 163, and that  when an  issue is raised 
by the pleadings inrolring the exaction of usury, that  such is.;u~ should 
he submitted to a jury for determination, Tl'ilson v. Trust Co., 200 9. C., 
7S9. I t  is also n nell  settled principle of lax- with us tha t  when a trmlb- 
actio~i is in reality a loan of money, nliatever may be its form, aud the 
lender rliarges for the usc of liis money a sum in excess of intcrcst at 
the legal rate, by n h a t e w r  iiaine the charge may hc callcd, the trans- 
actioll n ill be held to be usurious, and in determining the nature of the 
transactioi~, the law considers the substailce and not the mere form or 
outnard appearances. Prctft c. Xorfgagc Con~puny, 196  S. C., 294. 

Tlwre are 110 exceptions t a h n  to the admission or exclusion of evi- 
deuce, and  \-re hare  carefully examined the assigiime~~ts of error ~rllicll 
assail the charge of the court, and are of the opiniol~ that they should 
i ~ o t  be sustained. I f  tlie clefentlailts desired fuller or inore si~ecific in- 
s t ruc t ion~ than tllose g i ~  ell in the general cliargc, they sl~oultl have aalictl 
for tllrm, and not naitecl until the wrdic t  had gone against them. 
Simvl-011s r .  I I a ~ i ? p c r f ,  140 S. C'., 407, and if their contentions nere  
not properly stated, t l ~ e  d c f e ~ ~ d a n t s  should hare  called thc attention of 
the court to any omissiom or errors, so that they could have been sup- 
plied or corrected. X n n u f u c f u ~ i i ~ g  C'ompany c .  Buildilzg C'ompany, 177 
K. C., 103. 

The judgment of tlie Superior Court, which is in accord with the 
verdict, must be 

Affirmed. 



I N  THE SUPREME COURT. 

H. 1,. GHORMLEY A K D  WIFE, BETTIE J. GHORJILEY (ORIGISAL PARTIES 
'STATE OF PLIISTIFF), ASD A. F. GHORMLEY, ADMIXISTRATOR OF THE E 

H. L. GHORMLEY, DECEASED, ASD THE HEIRS AT LAW 01' THE SAID H. L. 
GHORBII,EY, VIRGIL GHORBILEY, VOLA GHORMLEY PATTERSON, 
AXNIE GHORMLEY ULANTON, MELLIE GHOR31 LEY TILLERY, 
BERTIE GHOR;\ILET U71GGIR'S, C.  C .  GHORJILEk, AND MATTIE 
BELL GHORJILEY ShIITH (ADDITIONAL PARTIFS PLAI~TIFF) ,  v. ARRA- 
HABI HYATT A K D  T. A. BlORPHEW, TRUSTEE. 

(Filed 15 September, 1935.) 

1. F r a u d  B b-Each of t h e  essential elements of f raud  mus t  be pleaded. 
The essential elements of fraud are a representation, its; falsity, scienter, 

dec'eption, and injury, and each of the essential elemen3:s of fraud must 
be clearly alleged in order for the pleader to avail himself of the defense. 

2. Fraud A e-Evidence held insufficient t o  show deception, a n d  refusal 
t o  submit issue of f raud was not  error. 

911 the evidence tended to show that  plaintiffs' son, acting a s  agent 
for his ~ a r e n t s ,  negotiated a loan for plaintiffs, that the son paid ten per 
cent interest on the loan for nine and a half years, and that thereafter 
plaintiffs voluntarily executed a renewal note and mortgage bearing six 
per cent interest, and that  their acknowledgment of the renewal mortgage 
was properly talcen without semblance of fraud. Held: Plaintiffs' con- 
tention that the renewal note and mortgage were obtained by false and 
fraudulent representations of the lender that the principal of the debt mas 
still due cannot be sustained, and the trial court's refusal to submit an 
issue of fraud was iiot error, the jury having found, upon a subsequent 
issue uiider correct instructions from the vourt, that the plaintiffs knew 
their son paid the interest on the original note. 

3. Mortgages H b: Usury A b 
Wliere plaintiff seeks to enjoin the foreclosure of a mortgage and pleads 

usury, plaintiff must tender the principal of the debt, plus six per cent 
interest, since, upon invoking equity, the only forfeiture he may demand 
is the amount of interest in excess of the legal rate. 

4. Limitation of Actions B a- 
A cause of action to recover the penalty for usury accrues immediately 

u ~ ~ ) n  the payment of the usurious charge, and when there is a series of 
sucli paq-ments the cause of action as to each payment is barred upon the 
es1)iration of two years from the date of payment. C. FI., 442 ( 2 ) .  

5. Limitation of Actions B L H e l d :  More than  three years elapsed af ter  
paynlent of usury should have been discovered, and  action was barred. 

Pl:~iiltiffs contended that usurious interest was paid defendant by their 
ajient without their l ino~ledge,  and that therefore their action to recover 
the penalty for usury was iiot barred nlthough iilstitutc~d more tlian two 
yenrq :~ftcr  the last usurious lmyment, C.  S., 441 ( 0 ) .  Held:  Plaintiffs 
are not entitled to involie the slatute, i t  appearing that plaintiffs did not 
iustitute action until more tlian three years after they h:1d executed a note 
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bearing six per cent interest in renenal of the original note upon mhich 
usury was paid, and that plaintiffs n ere negligent in asserting their rights 
if any they hacl. 

6. Vsury C c-Held: Plaintiffs waived beqefit of usury statutes by erecut- 
ing renewal note at  legal rate of interest. 

Plaintiffs' son negotiated a loan for plaintiffs, and paid usurious interest 
thereon for plaintiffs to the lender for nine and a half )ears. Thereafter 
plaintiffs voluntarily executed n renenal note and mortqaqe a t  the legal 
rate of interest for the principal amount oriqinally borrowed, and plain- 
tiffs' aclinon ledgments of the renewal mortgage n ere properly taken. Upon 
default in the pa3ment of the reneval note, and advertisement of the 
property.  lai in tiffs sought to r r s t l n ~ n  foreclosure and 11leadeil usury. Held:  
By executing the renewal note and acknowledging the debt in the principal 
amount of the renenal note, plaintiffs are  precluded from setting up usury 
in the original transactions, since the party paying usury may waive the 
benefit of the usury statutes, and the cause of action to recover the pen- 
alty for usurj being barred, defendant is entitled to judyment for the 
amount of the renenal note plus the legal interest called for by it  upon 
the verdict of the jury for this amount under instructions that plaintiffs 
nould not be bound hy the payment of usurious illterest by their qon 
unless they had knowledge of such payments. 

APPEAL by  plaintiffs f r o m  Rousseau, J., and  a jury, a t  J u n e  Term, 
1935, of GRAHAM. N o  error .  

Since the  beginning of this action the original par t ies  plaintiff h a w  
died, and  their  legal represrntatives were duly made  parties to th i s  
action. 

( 1 )  O n  26 February ,  1917, the  plailitiff H. L. Gliorn~ley ( I 3 c t t i ~  J .  
Ghorrnley was the wife of H. L. G h o r n ~ l ~ y )  borrowed from the  dcfer~tl- 
an t  Aibral lam I I y a t t  the sum of $1,200, and executed a note hearing six 
per ( ~ i l t  interest, and  to secure sarne made a deed of t ru+t  on certain 
land to R. B. Slaughter ,  and  tlic sarne n a s  d u l y  recordctl. T h e  negotin- 
tions f o r  the loan were made through C. C. Ghormley. a son of plaintiff's. 

( 2 )  O n  3 J u l y ,  1926, a r e ~ l e v a l  note was made by the same p r t i e s  fo r  
$1,200, and a d w d  of t rust  to  s w u r e  wine  on thc land n a e  nmtle to T. .I. 
Morpheiv, a d  duly rcacorded. T n o  p a y m e i ~ t s  of interest,  $'id.OO each, 
11 ere made on this note. 

( 3 )  C. C. Ghorndey paid ear11 quar te r  $30.00 on the  original note, o r  
$120.00 a Fear, f o r  nine and a lialf years before the re l i e~ra l  note v;as 
made for  the $1,200 on 5 Ju ly ,  1926. 

T h e  land was advertised for  nonpayment of the  note, under  the terms 
of the deed of trust,  by T. A. Morl)he~i-,  as trustee, and this aetiorl Tvns 
brought to  restrain the  sale. Plaintiffs' prayer  i s :  "Wherefore, plain- 
tiffs p r a y  t h a t  t h e  sale of said premises be enjoined, and  for  such o ther  
and fur ther  relief as  to the court m a y  seem just." 
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I t  is alleged by plaintiffs that the $1,200 note of 26 February, 1917, 
was reduced to $380.53 ($385.50)) if only the legal rate of six per cent 
mas charged; and as to the renewal note of 5 July,  1926, "the defendant 
Abraham Hya t t  fraudulently, with intent to deceive, m srepresented to 
these plaintiffs that  there mas still due on said note the sum of $1,200, 
upon which fraudulent misrepresentation these plaint~ffs relied, and 
executrd a renewal mortgage, dated 5 July,  1926, and that said renewal 
mortgage was secured and obtained by the false and fraudulent repre- 
sentation of the said Abraham Hyat t  and, as these plaintiffs are advised 
and believe, is void." 

I t  is alleged by plaintiffs that  as to the note of 26 February, 1917, 
"said l lbraham Hyat t  caused and required these plaintiTs and the said 
C. C. Ghormley to  pay interest on said note a t  the rate of ten per cent, 
which payments were made quarterly, and which payments were usuri- 
ous and unlawful, and that  said payments were made For a period of 
9y2 years, to  wi t :  $30.00 each quarter for the said period of years, and 
that the said defendant Abraham IIyat t  charged and received said usuri- 
ous interest, and that  these nlaintiffs demand that  the nterest on said 
note be forfeited, and that said mortgage having been fully paid, these 
plaintiffs demand judgment against the defendant for the excess paid on 
said note over said amount due. . . . I f  the court bt: of the opinion 
that said note should not be stripped of its interest, which these plainiiffs 
insist that  i t  should be, then the defendant took, received, and charged 
on the said note of 26 February, '1917, the sum of ten p w  cent, ni thout 
knowledge or acquiescence of plaintiffs, and that  said payments made by 
plaintiffs on said note were made practically every ninety days of $30.00 
per payment, and that by charging the legal rate of interest the plaintiffs 
mere only due and owing the defendant $380.53 ($385.50), and that  
these plaintiffs demand an  account to be taken, and stanc ready, willing, 
and able to pay into court any and all sums due by the plaintiffs to the 
defendant. . . . The said Abraham Hya t t  required, charged, de- 
manded, and received interest thereon at the rate bf  ten uer cent for 
ten years, which said interest was uiilawful, and for which these plain- 
tiffs are advised and believe they are entitled to reccver double the 
amount of usurious interest paid, to wi t :  the sum of $1,200. Wherefore, 
plaintiffs demand judgment for the sum of $1,200, and for the cost of 
this action." 

The defendant Abraham Hyat t  denied the material allegations of the 
complairit, and in his answer says: "And for a further answer and 
defense to plaiiitiffs' alleged cause of action, and particularly to that  
alleged in the preceding paragraph wherein plaintiffs demand judgment 
against the defendant for the sum of $1,200 on account of usurious inter- 
est alleged to have been paid by plaintiffs to defendant, the defendants 
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aver that  said interest of ten per cent paid, as aforesaid, was paid by 
plaintiffs to defendant Abraham Hyat t  in the years 1918, 1919, 1920, 
1921, 1922, 1923, 1924, 1925, and 1926, nhich payments were made and 
received more than two years prior to the institution of this action, and 
the defendant here pleads the statute of limitations as set out in section 
442, and subsection 2 and subsection 3 of said section 442, of the Con- 
solidated Statutes in bar of plaintiffs' right to recover against the de- 
fendant. . . . The defendant here shows the court that  each item 
of usurious interest was paid to him by the plaintiffs more than three 
years prior to the institution of this action by plaintiffs, and here pleads 
the three-year statute of limitations, as  set out i n  section 441, and sub- 
section 1 and subsection 2 of said section 441, of the Consolidated Stat-  
utes in bar of plaintiffs' right to recorer against him in this action." 

The defendant Bbraham Hya t t  prays : ( '(1) That  the plaintiffs' 
alleged cause of action be dismissed. (2)  That  he have and recover 
judgment against the plaintiffs 11. L. Ghormley and Bettie Ghormley on 
the aforesaid note in the sum of $1,200, with interest thereon a t  six per 
cent from July,  1929. ( 3 )  That the temporary restraining order 
heretofore issued a t  the instance of the plaintiffs be dismissed, and that  
the trustee, T. A. Morphewr, be directed to readvertise said property for 
sale and expose same for sale to the highest bidder for cash, in arcorcl- 
ance with the terms and conditions of said deed of trust." 

This action was commenced on 1 July,  1933. 
The issue submitted to  the jury and their answer thereto was as 

follows: "What sum, if any, are the plaintiffs indebted to the clefend- 
ant A. H y a t t ?  Answer: '$1,200, with interest from 31 July,  1929.' " 

The  court below rendered judgment on the verdict. The plaintiffs 
made iiulnerous exceptions and assignments of error, and appealed to the 
Supreme Court. The material ones and necessary facts will be set 
forth in  the opinion. 

R. L. Phil l ips  for p l a i n f i f s .  
T .  -11. Jenkins and Edu9ar.d~ & Leatherwood for defcndanfs .  

CLARI~SOK, J. The court below refused to submit the following issue 
tendered by plaintiffs: "Was the note and mortgage of 5 July,  1926, 
obtained by fraud and misrepresentatioii, as alleged in the coiiiplaint 2" 
We think the court below correct. 

I n  Electm'c CO. v. Xorr i son ,  194 N.  C., 316 (317), it  is said: "The 
essential elements of actionable fraud or deceit are the representatioii, 
its falsity, scienfer, deception, and injury. The  representation must be 
definite and specific; it  must be materially false; it  must be made with 
knowledge of its falsity or i n  culpable ignorance of its t ru th ;  i t  must 
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be made with fraudulent intent;  i t  must be reasonably relied on by the 
other par ty ;  and he must be deceived and caused to suffw loss." Stone 
v. Xi l l ing  Po., 192 S. C., 585; P e y f o v  v. Griffin, 195 S. C., 685; W i l l i s  
v. Will is ,  203 K. C., 517; P l o f k i n  v. Bond Co., 204 S. C1., 508. 

I t  is well settled in this jurisdiction that  facts constituting fraud must 
be clearly alleged in order that  all necessary elements of fraud may 
affirmatively appear. I f  the allegations of fraud in the c.omplaint came 
within the rule, there is no evidmce on the record to support same. 
The testimony of the clerk of the Superior Court who took the acknoml- 
edgments of H. L. Ghormley and wife, Bettie J. Ghormley, and the 
latter's privy examination, is to the effect that there was no semblance 
of fraud in the transaction. B a n k  v. Dardine, 207 N. C., 509. 

I t  was coutended by plaintiffs that  C. C. Ghormley, the son of plain- 
tiffs, n a s  not the agent of plaintiffs in the> t ransact io~~s .  We do not 
think the record bears out this contention, but this ma ter was left to 
the jury. The tr ial  judge chargcd, in pa r t :  "But if you find C. C. 
Ghormley himself agreed to pay the interest, and that  11. L. Ghormley 
and his wife, Bettie J. Ghormley, knew nothing about it and executed the 
cleed of trust, then you would answer it in favor of the plaintiffs in the 
amount they claim is due the defendant." A11 the evidmce was to the 
effect that C. C. Ghormley was acting for the plaintifl's in the entire 
tra~rsartiolis. and the renewal note for $1,200, dated 5 truly, 1926, was 
executed voluntarily. 

This is an  injulictive proceeding. I n  M o ~ f g a g e  Co. c. TT'ilson, 205 
N .  C., 493 (494-j) ,  it is said:  ( ' I t  is a familiar priuciple that a borrower 
of money who seeks equitable r e l i ~ f  must himself deal equitably with his 
adversary by paying the principal and lan-ful interest. The only for- 
feiture he may cnforce is the excess of the legal rate of interest. 7Tri1son 
v. T r u s t  Co., 200 K. C., 788; Edzcizrtls c. Spence,  197 K. C., 495; Jliller 
v. Dunn,  158 K. C., 397; A d a m  v. B a n k ,  187 I\'. C., 343 " On the note 
of 5 J d y ,  1926, there was no i l lcgd interest charged or s ccepted. 

There is no dispute that  tlie plaintiffs paid usury on the note of 
26 February, 1017, but tlie defendant Allral lam H y r t t  pleaded the 
statute of limits '1 t '  1011s. 

N. (1. Code, 1931 (Michie), sec. 442 : '(Within two years . . . 2. 
,111 action to recover the penalty for usury. 3. The forfeiture of all 
interest for usury." 

The cause of action for the penalty of each payment of usury arises 
imnlediately and accrues upon the date of the payment. The  action to 
recover the penalty for each usurious transaction is therefore barred 
under this section, upon tlie expiration of two years from the date of 
the payment. Sloan v. Piedmont  Fire Ins .  Po., 189 N. C . ,  690. 
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C. S., 441: "Within three years an action-1. Upon a contract, obli- 
gation or liability arising out of a contract, express or implied, except 
those mentioned in  the preceding sections." 

The usury transactions are long since barred by the statute. See. 
441 ( 9 )  is as follows: "For relief on the ground of fraud or mistalie; 
the cause of action shall not be deemed to ha re  accrued until the 
d isco~cry  by the aggr i e~cd  party of the facts constituting the fraud or 
mistake." 

The plaintiffs contend that this statute can be inroked. Xot so; what 
rights they had, they hare  been negligent in asserting them. 

We hare  examincd the charge of the court below mith care. We think 
the able and conscientious judge throughout the charge applied the law 
applicable to the facts. The court charged the jury clearly on the very 
gist of plaintiffs' rights under the facts:  "The court instructs you they 
v~ould not be bound by what the agent did if they did not know it, 
and if you find the $120.00 a year n a s  paid to retire the interest and 
principal, and that  vould reduce it to about $385.50 in 1930. ant1 the 
plaintiffs contend you ought to find it is $389.50, mith interest from 
1930. Defendant contend, plaintiffs were hound to know what was hap- 
pening, that  the son got the money for the use of himself and his brother, 
and that  when the new note was taken up there i t  was for $1,200, and 
that  they knew i t  was being paid a t  the rate of ten per cent per annum. 
I t  is a matter for you. Take the case and say in  what amount, if ally, 
the defeildant is entitled to recorer of the plaintiffs." 

It is said in Ecfor  v. O s b o m e ,  179 N .  C., at p. 669: "A borrower is  
not, howerer, compelled to plead usury, and as the defense is personal 
to him it may be waired. . . . (p.  670). 'The statutes of usury 
being ellacted for the benefit of the borrower, he  is at liberty to waire 
his right to claim such benefit and pay his usurious debt, if he sees fit 
to  do so. I t  is, therefore, held that  when the debtor becomes a party 
to  a general settlement of preceding usurious transactions, made fairly 
and without circumstances of imposition, his recognition and the amount 
agreed to be due as a new obligation v i l l  preclude his setting up the old 
usury in defense of the new debt. This rule is  not held to apply, how- 
erer, unless it is clear that  the debtor has fully accepted the settlement 
as  a just debt, separate and distinct from the preceding usurious obliga- 
tions.' 39 Cyc., 1024." Dixon v. Osborne, 204 N .  C., 480 (485-6). 

We think the issue submitted correct, and in the numerous exceptious 
and assignments of error we see no prejudicial error. 

The  defendant Ahraham Hyat t  testified: "C. C. Ghormley agreed to 
pay ten per cent interest and I agreed to accept it. I did not know that  
was illegal rate. I learned that  it was illegal before this note was 
renewed. . . . I learned that  ten per cent was an  illegal rate later 
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on. T h a t  is  t h e  reason I renewed the  note." T h e  renewal note bore 
six per  cent interest, and  the  two payments  f o r  two years' interest was 
$72.00 each year. 

T h e  charging and  accepting of illegal interest has  always been looked 
upon by  the  courts  with disfavor. Usury  is  a source of untold wrong 
and oppression. T h e  only court  now t o  appeal  t o  is  one of conscience- 
i n  the  breast of the  defendant  A b r a h a m  H y a t t .  O n  the  t r i a l  of the  
action, we find 

N o  error .  

W. H. ROWE v. THE ROWE-COWARD COMPANY, EMPLOYE.R, AND UNITED 
STATES FIDELITY AND GUARANTY COMPANY, (CARRIER. 

(Filed 18 September, 1935.) 

1. Master a n d  Servant F a-Where employee does no t  obtain judgment o n  
his counterclaim i n  action by third person, he  may proceed under  t h e  
act. 

Claimant filed proceedings for compensation before the Industrial Com- 
mission, and pending an award, filed a counterclaim in a suit a t  law 
instituted against him by a third person, which suit involved the same 
accident resulting in the injuries for which he sought compensation. 
Claimant recovered nothing on his counterclaim, but judgment was ren- 
dered in favor of the third person in the suit a t  lam. Held: Claimant 
was not barred by filing the counterclaim from thereafter prosecuting his 
claim before the Industrial Commission, since claimant recovered no judg- 
ment on the counterclaim, and the intent of the statute, N. C. Code, 
SOSl ( r ) ,  being that an injured employee should be con~pensated either 
by a n  award or by the "procurement of a judgment in an action a t  law," 
and the rights of the parties being determined by the act prior to i ts  
amendment by ch. 449, Public Laws of 1933, the accident having occurred 
prior to the effective date of the amendment. 

2. Same- 
The Compensation Act will be liberally construed to afford employees 

compensation for injuries sustained by them, and technica:ities and refine- 
ments are not looked on with favor by the courts. 

3. Master and  Servant F h- 
In  this case held: There mas sufficient competent evidence to sustain 

the Industrial Commission's flnding that claimant was totally disabled for 
a period of forty-eight weeks. 

4. Master a n d  Servant F i- 
The findings of fact by the Industrial Commission mill be sustained on 

appeal when they a re  supported by any competent evidence. 
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5. Master and Servant F a-Evidence held sufficient to support finding 
that claimant, at time of injury, was an employee and not an execu- 
tive. 

The evidence tended to show that claimant, the secretary-treasurer of 
defendant employer, went to another city to inspert a job which defendant 
employer was completing, that claimant did manual labor on the job in 
installing radiators, and that claimant was injured in an automobile acci- 
dent occurring while he was returning home from the job. The Industrial 
Commission affirmed the finding of the hearing Commissioner that claim- 
ant, at the time of his accidental injury, had not been off on a mission of 
a purely executive nature, but at the time was doing the work of an 
ordinary laborer or employee, and awarded compensation. Held: The 
evidence was sufficient to support the Comn~ission's finding that claimant, 
a t  the time of the injury, was an employee, which finding is conclusive 
upon the courts upon appeal. 

STACY, C. J., took no part in the consideration or decision of this case. 

APPEAL by defendants from Devin, J., a t  February Term, 1935, of 
DURHAM. error. 

This  n-as a claim under the Workmen's Compensation Act of North 
Carolina, in which the claimant sought to recover compensation for 
injuries which he alleges were sustained by him in  the course of his em- 
ployment. 

The agreed facts are as  fo l lom:  On  29 March, 1933, about 11 P. M., 
the claimant, while returning to his home in Durham from Lexiiigton, 
North Carolina. where he had been on business for his comlmlv, re- 

A " 

ceired injuries when the car which he was driving collided with an auto- 
mobile being driren by one C. H. Humphreys. 

On 13 July,  1933, the claimant, through his counsel, Guthrie & Guth- 
rie, filed claim for con~pensation, etc., and request for hearing n ith the 
Sort11 Carolina Industrial Commission ; and pursuant to which a liear- 
ing n.as set by the Comniission for 5 September, 1933, and all partics 
duly notified. 

On 25 August, 1933, the claimant addressed a letter to the Sort11 
Carolina Industrial Commission stating, amoiig other things, the follow- 
ing:  "I understand the hearing has been set for 5 September. Fo r  the 
present, I do not desire to press this claim, and therefore, 7%-ithdraw i t  
until further notice to you if I shall conclude later on to renew my  claim 
before your Commission. I have a suit pending in Durham Superior 
Court against Mr.  Humphreys which I shall press, and I do not desire, 
unless you are otherwise notified, to press my claim before the Commis- 
sion." 

C. H. Humphreys had brought suit against the claimant in the Su- 
perior Court of Durham County. On 22 May, 1933, the claimant filed 
answer to this suit, and set u p  a counterclaim for the sum of $15,000, 
which was $5,000 in excess of his insurance liability, for damages sus- 
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tainecl by him as the direct and proximate result of the dleged careless, 
reckless, and negligent acts of the said C. H .  H u m p h r ~ y s  causing the 
collision. 

The case came on for hearing before the Superior Court of Durham 
County at  the April Term, 1934. The claimant being represented by 
Fuller, Reade & Fuller, counsel for the Insurance Comp,my, which car- 
ried liability on the claimant's car;  and Outhrie & Guthrie, special 
coui~sel employed by the clainlant himself. Upon issues properly sub- 
mitted to the jury, an adverse judgment was entered against the claim- 
ant, allowing him nothing on his counterclaim and awarding damages 
i11 faror of Humphreys against the claimant in the sum of $1,625. 

Thereafter, on 17 July,  1934, the claimaiit addressed a letter to the 
Sort11 Carolina Industrial Commission, referring to his previous corres- 
pondelwe and stating the following: "The suit in question has been 
tried ill the Superior Court and I did not recover against Mr. Humph- 
reys, and have received no compellsation for my injuries by virtue of 
the suit, and I desire please to now proceed with the prosecution of my 
claim before the Commission." 

I'ursuaut to his request, notices were sent out by the Commission to 
parties interested, to the effect that  the case had been set for hearing in 
Durham on 4 September, 1934, on which date the case duly came on for 
hearing before Commissioner Dorsett. Commissioner Dorsett denied 
coinpensation and dismissed the case. The claimant appealed from the 
award of the Commissioner Dorsett, to the Full  Commission, and, upon 
review, the Full  Comnlission reversed and set aside the award of Com- 
missiorier Dorsett, and directed the payment of compelisation. Where- 
upon the defendants appealed to the Superior Court of Durham County. 

The case was duly heard upon the record before his Honor, W. A. 
Devin, who approved and confirmed the award of the Full  Commission; 
thereupon, the defendallts excepted, assigned error, and appealed to the 
Suprerne Court. 

Guthrie  d Guthm'e and E. C.  B r y s o n  for plaintiff. 
I 'ho tnm A. B a n k s  for defendanfs .  

CLARKSON, J. The first question presented : '(Did the filing of a 
counterclaim in a n  action at  law brought by a third party against the 
employee bar the employee from later proceeding under the Workmen's 
Compensation Act when the judgment on counterclaim was unfavorable 
to the employee?" We think not, under the facts and c~rcumstances of 
this case. 

PI'. C:. Code 1931 (Michie), see. 5081 ( r ) ,  (Public Laws 1929, ch. 120, 
see. 11) in part is as follows: "The rights and remedies herein granted 
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to an  employee where he and his employer have accepted the provisions 
of this chapter, respectively, to pay and accept compensation on account 
of personal in jury  or death by accident, shall exclude all other rights 
and remedies of such employees, his personal representatire, parents, 
dependents, or next of kin, as against employer a t  conlmoli l a~v ,  or other- 
wise, on account of such injury, loss of scrricc, or death:  ProcltJec?, h o w -  
ecer, that  when such employee, his personal representative, or otlicr per- 
son may h a r e  a right to damages for such injury, loss of scw ice, 
or death, from any person other than such employer, he may iustitute 
an action a t  law against such third person or persons before an avart l  is 
made under this chapter, and proseFute tlie same to its final dcterrnina- 
tion; but either tlie acceptaiice of an award hereunder, or the procurr- 
n~eii t  of a judgnlent in an  action a t  law, shall be a bar to proceeding 
further with the alternate remedy," etc. 

I t  was admitted by d e f e n d a ~ ~ t s  that ('the defendant employer liar1 fire 
or more employees, L& that the U. S. I?. h- G. Company was tlie insur- 
ance carrier, and admitted that the plaintiff suffered all injury by acci- 
dent on 29 March, 1933." 

I t  mill be noted that the plaintiff filed his claim for compelisation 
with the N. C. Industrial Commissioii. A suit was instituted by C'. H. 
Humphreys against plaintiff, gron ing out of the autoinobile collisioil, 
claiming dali~age, and tlie plaintiff in tliis action sets up  a counterclaim 
for damage. I Iu~nphreys  recorered a judgment of $1,635 against plain- 
tiff, and plaintiff was allowed nothing on his counterclaim. Thereafter, 
plaiiitiff pursued his remedy before the Industrial Commission. 

" I t  is  generally conceded by all courts that the rarious compc~ilsxtioii 
acts nere  illtended to elinliriate the fault of the norliman as a basis for 
deilyil~g recovery." C"hamDcm 2 % .  Oil Co., 199 N. C., 25 (33) ; J l l t h a u s  
r. Uotfii~lg C'o., 203 S. C., 786 (7SS) .  

I n  the l lzirnph7~y case, being an  action a t  Ian-, fault nould bar a re- 
COT ery, as it no doubt did. as tlie plaintiff recol-ered nothing in that case. 

Tlie act to be construed savs, "but either the acceptalicc of an award 
hereuntler, or the procuremelit of a judgment in an action a t  law, shall 
be a bar to proceeding further ~vit l i  tlic altelmate rcniedy." Plaintiff 
did not procure a judgiilent in the 11 urrzpllreys case-an action a t  law. 

Tlie section ill controrcrsg has been lieretofore coilsitlered by tliis 
Court. 111 B r o u n  v .  R. It., 203 N. C., 236 (264), is the follomii~g: "It  
is further prorided ill see. I1 of ch. 120, Public Laws 1929 (N. C. Code, 
1931, sec. SO81 Lr]), that  when 'such employee, his perao~ial reprcsenta- 
tire, or other person may hare  a right to recover daniages for such 
injury, loss of service, or death, from any person other than such em- 
ployer, he may iiistitute an  action a t  law against such third perso11 or 
persons before all award is made under this chapter, and prosecute the 
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same to its final determination; but either the acceptarce of the award 
hereunder, or the procurement of a judgment in an action a t  law, shall 
be a bar to proceeding further with the alternate remedy.' This pro- 
vision manifestly precludes an  employee who has been awarded and paid 
conlpensation by his employer for an injury under the provisions of the 
North Carolina Workmen's Conlpensation Act, from prosecuting an  
actioil against a third person for damages for the same in jury;  and 
also precludes a n  en~ployee who has reco~ered damage; for his injury 
from a third person, from claiming compei~sation from his employer 
under the act." 

I11 Z'hifer v. B e ~ r y ,  202 K. C., 358 (302), we find: ('The first pro- 
vision restricts the employee, his persoiial representati~e,  or other per- 
son, to recovery by one of the alternate ren~edies. I f  he has a right to 
r e c o ~ w  damages from any person other than the employer, lie may insti- 
tute an action a t  law before an  award is inade, and i ~ i ~ l y  prosecute his 
suit to its filial determination; but if he procures a jutlgment in the 
action a t  law, he is barred of his remedy for an  award under the Work- 
meii's Compensation Law, and if he accepts an anarcl, he is barred of 
his remedy i n  the action at  law. H e  may ;mover by one of the alternate 
remedies, but not by both. Though lie may procelxl concurreiitly 
against the employer and a third person, he cannot recol er both cornpen- 
sation under the act, and daniages in an action at law. H o i i ~ ~ o l d  011 

Workmen's Compensation, 154, sec. 41;  Horsman I:. l 'Zich~nond, F. cC. 
P. R. Co., 157 S. E. (Va.) ,  158. But, as pointed out by Connor, J., in 
B y o w n  v. R. R., a n f e ,  266, 264, this does not affect the right of the em- - 
ployer or of the i i~surance carrier who has paid the awird,  to nlaintaiil 
an action against a third party who has wrongfully caused the injury 
for wliich compensation was given." 

We think the statute clearly indicates that the iiljured employee 
should be compensated either by an  award under the provisions of the 
act, " o r  the procurement of a judgment in un a c f i o n  at law." The acts 
of this nature are usually liberally construed so that injured employees 
are compensated, and technicalities and refii~einents are not looked on 
with favor by the courts. The accident involved occurred on 29 March, 
1933. The amendnient to sec. 11, as originally written: mas ratified on 
12 May, 1933 (Public Laws N. C., 1933, ch. 449). It is conceded by 
all parties that the rights are  to be determined under the section exist- 
ing prior to the amendment of 1933. 

The second question presented: "Is there competent evidence that the 
plaintiff was totally disabled for a period of forty-eigkt (45) weeks?'' 
We think so. 

The plaintiff testified: '(1 lost in time, 48 weeks, or 111 months." Dr. 
L. S. Booker testified: "I would say i t  was about 12 weeks before he 
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could resume the type of work which he has testified that  hc did. Fo r  
the balance of the 1 2  months, I would say that  he was ~ a r t i a l l y  dis- 
abled." 

The Ful l  Commission found : "According to the uncontradicted testi- 
mony of the claimant as to it,  he was wholly and totally illcapacitated 
during a period of 45 weeks, and the Ful l  Commissiorl so finds. The  
claimant r ece i~ed  a broken nose, a broken jax ,  a broken arm, two scalp 
vounds requiring six stitches, the loss of four teeth, and sereral cuts 
and bruises. As a result of these injuries, he incurred extensive hos- 
pital and medical bills." 

I t  is  settled in this Jurisdiction that  \\here there is any competent 
evidence to support findings of Industrial Commission, such fiadirlgs r i l l  
be sustained though reviewing court may disagree with them. Smifh tl. 
Hauser d C'o., 206 N. C., 562 (563). 

I n  Jlorgan u. Cloth Xi l l s ,  207 3. C., 317 (322)) we fi~it l :  "I t  is  
settled by a wealth of authorities that  the Industrial  Conlmissioll's find- 
ings of fact on competent evidence are conclusive." 

Tlle { h i d  question presented: "Was the plaintiff an employce of the 
Rowe-Coward Coilstruetion Con~pany n ithin the meaning of the Com- 
pensation Act, rather than an executive officer a t  the time of the injury 1'' 
We think there was sufficient competent elidence for the Commis~iou to 
find that  plaintiff was an  employee. 

The plaintiff testified, in pa r t :  "I was superintendent and secretary- 
treasurer of the Rowe-Coward Company. On 29 March, 1033, . . . 
I n a s  secretary-treasurer of the corporation, and also general superill- 
tendent of construction. I looked after plumbing and heating ~ ~ i y s e l f ;  
that is  in addition to my duties as officer of the company. I classified 
myself as  an  employee of the company-I was both an officer and an 
pmployee; fixed salary. . . . On the day I was injured, I had gone 
to Lexiilgton for the purpose of closing out the proposition there a d  
making final settlement. I got final payment that  day. I lia(l been 
there several times during the job, before the day I was injured. At  the 
starting of the contract, I was actually on the job about two TI-eeks, until 
they got the work vell  under may; then I left and went back at inter- 
mittent times, once or twice a week. I have been in this business since 
1904. I n  the may of work, I have done elergthing from apprenticeship 
up. . . . The day I was injured, I had gone to Lexington for final 
inspection and final settlement. TTTc were there from 2 :30 to 7 :30. 
. . . I t  was both an  inspectioii tour and a labor job. I helped 
carry in two radiators that  day;  helped carry them in and connect them. 
I performed manual labor in connecting the radiators." 

F rom the eritlcnce in this case, Commis~ioner Dorsett found that  the 
claimant, a t  the time of his accidental iujury, had not been off on a 
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mission of a purely executive nature, but a t  the time was doing the 
work of an ordinary laborer or employee. This finding 3f fact was sus- 
tained and approred by the Ful l  Coininission. 

I n  l i t i n f e r  2.. A u t o  Co.,  201 N .  C., 723 (725), it is sa d :  "The boun- 
dary line between employce and executire in compensation cases mas 
sketched, by implicatioli a t  least, in the case of H o d g e s  v. V o r t g a g e  Co., 
201 N .  C., 701. The Court said:  'The majority of the decided cases 
adhere to what may be called the dual capacity doctrine; that  is to say, 
that  esccutirc officers of a corporation will not be denie3 compensation 
merely because they are csccutire officers if, as a matter of fact, a t  the 
time of the in jury  they arc engaged in pe~fo rming  manual labor or the 
ordinary duties of a workman. Hence, one of the funds~mentnl tests of 
the right to compensation i s  not the title of the injured person, but the 
nature :und quality of tlic net he is performing a t  the time of the in- 
jury.' " 

We think the e.c.idencc sufficient for the Industrial Commission to base 
the finding of fact that  tlic plaiiitiff was an employee. "The findings 
of fact of a rilcinber of tlie lndustr ial  Commission in a hearing before 
him u11cler the Workmc~i's Conlpensation Act, approwd by the Ful l  
Coninlission upon appeal, is co~lclusive up011 the courts ~vhen supported 
by ally sufficient erideiice." A'outkern 2;. C o t t o n  J l i l l s ,  200 N. C., a t  
11. 165;  117esi v. East Coast  Fer t i l i z e r  Co., 201 S. C., 556 (558) ; ,110~- 
g a n  v. C'lofh  Mills, s u p r a ;  I I o l m e s  v. Brown,  207 N. C., 755 (786). 

Fo r  the reasons giren, the judgment of the court below is 
Affirmed. 

STACY, C. J., took no part  in the consideration or decision of this case. 

GRACE W. LERTZ v. HUGHES BROTHERS, INCORPORATED, ET AL. 

(Filed 18 September, 1935.) 

1. Master and Servant D +Evidence held sufficient to be submitted to 
jury on issue of whether employee was acting in scope of his employ- 
ment. 

The evidence, considered in the light most favorable to plaintiff upon 
defendant's motion as of nonsuit, tended to show that ail employee of a 
filling station was given a ten dollar bill nnd instructed to get small 
change and get his supper, and in order to hurry back to relieve another 
emglo~ee, mas instructed to use the car of a customer of the station, that 
the employee took a circuitous route and took women passengers into the 
car with him, but that a t  several places on the circuitous route he said 
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he was getting out to get change for his employer, and that a t  the time of 
his collision nit11 the car in which plaintiff was riding, he was returning 
to the fillinq station for the purpose of delivering the change, which the 
uncontradicted evidence shoved he had in his possession a t  the time of 
the accident. Held:  There n.as more than a scintilla of evidence tending 
to show that  the act complained of TT-as within tlie scope of the employee's 
employment and in furtherance of the employer's business, and defendant 
cn~ployer's motion as of nonsuit on the issue was properly refused. 

2. Same-Rule of master 's liability for acts  of servant  will be liberally 
construed. 

The modern tendencx is to give the rule that holds a master liable for 
the acts of his servant when about his master's business n liberal and 
practical application, especially where the business of the master entrusted 
to the servant involves a duty olved by him to the public or third persons. 

3. Corporations K c- 
JVhere a corporation has been served nit11 summons and has filed an- 

sner ,  the action against it  does not abate upon its subsequent dissolution, 
C. S., 11'39. and its directors are made trustees of its prolwrty by statute, 
C. S., 1193, 1194. 

STACY, C. J., dissenting. 

APPEAL by tlie defendant f r o m  F i i z e l l e ,  J., a t  F e b r u a r y  Term,  1935, 
of N E W  HAAOVER. N o  error .  

T h i s  was a c i d  action instituted by the  plaintiff to  recover d a ~ n a g e s  
fo r  p r s o u a l  injur ies  alleged t o  h a l e  bcen caused by the negligence of 
one J o e  Campbell, a n  employee of t h e  defendant corporation. x h i l e  act- 
i n g  ~ r i t l i i n  the scope of his  employment. T h e  issues submitted and the 
answers made  thereto were a s  follows: 
''1. W a s  J o e  Campbell, a t  the  t ime of the  collision, act ing within the  

scope of h i s  employmcnt, and  i n  fur therance of his  employer's business? 
Answer : Yes. 

"2. W a s  the plaintiff in ju red  by the  negligence of the  defendant, a s  
alleged ? Answer : Yes. 

"3. W h a t  damage, if any, is t h e  plaintiff entitled to  recover? Answer : 
$2,500." 

F r o m  a judgment  upon the  rerdict ,  the  defendant corporation ap-  
pealed t o  the Supreme Court ,  assigning errors. 

XeZlum B H u m p h r e y  and  R. 111. K e r m o n  for plaint i f f ,  appellee.  
John D. B e l l a m y  & S o n s  for de fendan t ,  appel lant .  

SCHESCIC, J. C p o n  the  plaintiff's resting her  case, and  a t  the close 
of a l l  the  evidence, the  defendant corporation moved to dismiss t h e  
action and for  a jutlgriieiit as  of nonsuit, and contended t h a t  there mas 
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not sufficient evidence upon which to submit the first ssue to the jury, 
and upon this appeal, seeks to have the order denying this motion re- 
versed. 

The plaintiff's evidence is to the effect that the deferdant corporation 
operated a filling station at  the corner of Eleventh and Market streets 
in  the City of Wilmington, where gasoline, oil, and other supplies were 
sold and cars were greased, washed, and otherwise serviced; and where 
one Mr. D. B. Hill, a traveling salesman, was in the habit of leaving 
his car over Sunday to be serviccd, and that such car was left at such 
filling station for such purpose over Sunday, 23 February, 1930; and 
that  at  about twenty minutes of five o'clock in the afternoon of that day, 
Joe Campbell, a colored employee at  said filling station, upon announc- 
ing his intention of going to get his supper in order tc get back by five 
o'clock to relieve Roger Willian~s, a coemployee, was given by J. G. 
Farley, who was in  charge of the filling station a t  that 1 ime, a ten dollar 
bill and a one dollar bill, and instructed to procure change therefor and 
to obtain as many as one hundred pennies; and that to enable Camp'oell 
to make the tr ip more quickly, Farley instructed him to take the car of 
Hill. That  Campbell took the Ri l l  car and went to his boarding place, 
seven blocks away, and then took a circuitous route of some three or 
four miles by the airport, and on Little Gordon Road drove the Hill  
car into the rear of the car of Mrs. Ju l ia  McLaurin, 01.erturning it and 
causing serious injuries to the plaintiff, who was a passenger therein. 

Since there was sufficieut evidence of negligence on the part of Joe  
Campbell, and of serious injuries to the plaintiff proximately caused 
thereby, and since the jury have answered the second and third issues in 
favor of the plaintiff, the determinative question on this appeal is 
whether there was sufficient evidence to submit the first issue to the jury. 
The answer to this question depends upon whether thl:re was sufficient 
evidence to be submitted to the jury that  Campbell n a s  acting within 
the scope of his employment and in furtherance of his employer's busi- 
ness at the time the injuries were inflicted. The contention of the de- 
fendant is that Campbell deviated from his original inission and was, 
therefore, not acting within the scope of his employment. The conten- 
tion of the plaintiff is that Campbell, while he may have taken a circuit- 
ous route and may have taken passengers into the c ~ r  while on such 
route, was still in pursuit of the original purposes he was sent to accom- 
plish, namely, to get his supper and to obtain change, and to hurry back 
to relieve Roger Williams. 

The evidence is conflicting and may have justified the answering of 
the first issue in  the negative, but since there was more than a scintilla 
of evidence tending to show that the act complained of was within the 
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scope of the servant's employment, i t  was properly submitted to the 
jury. S a w y e r  v. R. R., 142 N. C., 1. 

"A servant is acting within the course of his employment when he is 
engaged in that  which he was employed to do, and is a t  the time about 
his master's business. H e  is  not acting in  the course of his employ- 
ment if he is  engaged in some pursuit of his own. Not every deviation 
from the strict execution of his duty is such an  interruption of the 
course of employinelit as to  suspend the master's responsibility; but, if 
there is  a total departure from the course of the master's business, the 
master is  no longer answerable for the servant's conduct." Tiffany oil 
Agency, p. 270. Robertson v. Powcr  Co., 204 N .  C., 3.59. 

Xotwithstanclii~g the fact that  Campbell took a circuitous route, and 
notwithstanding the further fact that  he took women passengers into the 
car with him to give them all "airing out," we do not think the evidence 
establishes, as a matter of law, that  there mas "a total departure from 
the course of the master's business." There is evidence tending to show 
that  a t  inore than two places on the circuitous route, Campbell said he 
was out getting change for his employer, and the uncontradicted evi- 
dence is that he had not as yet delirered the change a t  the filling station 
alitl still had i t  in his possessioil a t  the time of the coilisior~, and there 
was evidence tending to show that  a t  that time lie was on his way to the 
filling statiou for the parpose of deliveri~ig the change. 

Coilstruing the evidence most favorably to the plaintiff, as  n c  must 
do on a motion to nonsuit, we have substantially the following fact situ- 
at ion:  Joe  Campbell, a Negro employee of a filling station, whose duties 
required him to work about the station and a t  times to drive automobiles 
for his employer, leaves the filling station a t  twenty minutes of five 
o'clock for the purpose of getting supper, and is instructed by his em- 
ployer to take a car which had been left in the custody of his employer, 
that he might get change and "hurry back" to relieve another employee, 
a t  fire o'clock; and that  while on the mission of getting supper and 
change and hurrying back, Campbell takes a circuitous route and picks 
up  women passengers, and while driving with the passengers and the 
charge back to the filling station, negligently runs the car furnished 
him by his employer, into the car i n  which the plaintiff was riding, 
thereby injuring her. 

I n  view of the modern tendency to give to the rule that  holds a master 
liable for the acts of his  servant when about his master's business, a 
l~be ra l  and practicable application, especially where the business of the 
master entrusted to  his servant involves a duty owed by him to the public 
or third persons, Robertson v. Power  CO., supra, we are  constrained to 
hold that there was evidence to support the finding of facts sufficient to 
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furnish a basis for the jury to infer that  the automobile which Campbell 
was driving was, a t  the time of the collision, being operated in the scope 
of his emdovment and in  the furtherance of his  master's business. I t  

L " 
follows that the plaintiff, by such a showing, made out a prima facie 
case, and i t  became the function of the jury to determine the weight 
and credibility of the evidence offered by the parties. Je f rey  v. N f g .  
Conzpan?y, 197 N. C., 724. 

 lie defendaiit7s contention that the action should ha7-e been dismissed 
for that  I-Iughes Brothers, Incorporated, had been dirisolred, and that  
suit could not, therefore, be entertained against it, is untenable. C. S., 
1199, exprcssly provides that  such actiou does not abate. The evidence 
in this case shows that the dissolution of the defendart corporation, if 
there has been a dissolution thereof. took d a c e  after the institution of 
this action and after said corporation had filed answer therein, and that  
the directors, who are made trustees of the corporation by the statute, 
had notice of the elitering of the judgment, since they were made parties 
to the action. C. S., 1193 and 1194. 

We have examined those exceptive assignments of error which d a t e  
to the adniission ancl exclusion of eridence, and also those which assail 
tile charge, and find no prejudicial or reversible error. 

Ko error. 

STICT, C. J., dissenting: Joe Campbell had twent,y-five minutes to 
go seven city blocks in a southerly direction, eat his supper, get some 
c l ~ a i ~ g c  011 the way, if 11e could, and return by 5 o'cloclr to reliere Roger 
Williams. H i s  principal mission was to get his supper and "hurry 
Lack"; chaiiging the bills was only incidental. The  collision occurred 
all hour later, out ill the country, four or five miles r~or th  of the filling 
station. 111 the nleantime, Joe  had taken two women on a "joy ride," 
going by the airport, two miles north of the City of Wilmington, and 
tllence out iiito the country. H e  was drinking. T o  say that  he was 
still i11 pursuit of change is  "a little the 'rise of the fa,:t,j7 nowithstand- 
ing his statements, and makes Brobdingnagian that  which i s  hardly 
Lilliputian. A t  ally rate, Joe had greatly exceeded his instructions. 
I I e  was not about his master's business a t  the time of plaintiff's injury. 
Xari in  v. Bus Line, 197 X. C., 720, 150 S. E., 501; V(~nLandingham v. 
S P L C ~ ~ L ~  Xachine C'o., 207 K. C., 355, 177 S. E., 126. 
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GRACE W. LERTZ v. HUGHES BROTHERS, INCORPORATED, JAMES B. 
HUGHES, J. I\'. HUGHES, AIRS. KELSOK HUGHES, AIRS. AXNIE T. 
HUGHES, AXD MISS JULIA AIcLAURIN. 

(Filed 18 September, 1935.) 

APPEAL by plaintiff from judgment of nonsuit as to the defendant 
Ju l i a  McLaurin, entered by Frizze l le ,  J . ,  at  February Term, 1934, of 
NEW HASOVER. Affirmed. 

Kellum CG I I u r n p h ~ e y  a n d  R. X .  Kermon for  p la in t i f f ,  appel lant .  
L 'arr ,  Poisson cC. J a m e s ,  and  R o b e d  D. C r o n l y ,  J r . ,  for  d e f e n d a n t ,  

appcllce.  

SCHESCI:, J. This was a civil action instituted to  recorer damages 
for personal injuries alleged to hare  been caused by the negligent oper- 
ation by the defendant, Ju l ia  hfcLaurin, of an  automobile in whicli the 
plaintiff 11-as a guest passenger. 

Ju l ia  XcLaurin,  the appellee, n a s  a codefenclalit nit11 Hughes Bro- 
thers, Iiicorporated, appellants in Lertz I . .  I I u g h e s  Bro fhers ,  I ~ z c . ,  e t  al., 
argued jointly n i t h  this appeal in this Court. 0 1 1  the argument it was 
stated by counsel for the plaintiff, appellant herein, that  if the plaintifT7s 
judgment against Hughes Brothers, appellant in the other appeal, lvas 
upheld, she nould be no longer intwested in this appeal. Said judg- 
ment has been affirmed, an te ,  490. W e  hare, nevertheless, examined the 
record and think that  his Honor ruled correctly in allowing Miss Xc-  
Laurin's motion for judgment as of no~isuit. 

Affirmed. 

J .  I<. STOVER v. SOUTHERS RAILWAY COMPANY AXD C. W. SAIT,OR. 

(Mled 18 September, 1935.) 

1. Railroads D c-Contributory negligence of person struck and injured 
while on track held to  bar recovery against railroad. 

Where a person is in full possession of his faculties and, while walking, 
standing, or arising from a sitting position on the track, is struck by a 
locomotire, and there is no indication that he is helpless upon the track, 
the contributory negligence of such person will bar recovery for injuries 
sustained by him although the locomotire is negligently operated, and, 
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the engineer having the right to assume up to the last moment that he 
would step from the track, the doctrine of last clear chance has no 
application. 

2. h'egligence B b 
The doctrine of last clear chance is not applicable when the contribu- 

tory negligence of the person injured continues up to the moment of the 
accident resulting in the injury. 

APPEAL by plaintiff from judgment of nonsuit entered by Rousseau,  
J. ,  a t  J anua ry  Term, 1935, of CHEROKEE. Affirmed. 

X o o d y  & 111 oody for  lai in tiff, appel lant .  
R. C. I i e l l y  a n d  Jones  & W a r d  for defemiants ,  appeilees. 

PER CURIABI. This action was instituted by the plaintiff to recover 
d:liiiages for personal injuries alleged to have been proximately caused 
by negligence of the defendants. The  defendant Sailor was an engineer 
operating a locomoti~e of the defendant railway comllany. The plain- 
tiff was on the railway tracks of the corporate defendant, and his leg 
u a s  so injured by said locomotive as to require amputation. According 
to the plaintiff's allegations and evidence, he was e i thw walking 011 the 
track, or standing on the track, or rising from a sitting position he had 
assunled on the track to read a letter, a t  the time he was stricken by 
said loconiotire. H e  was in  the full possession of all his faculties unim- 
paired, liis sight, his hearing, a i d  his power of locon~otion. 

Even if i t  be coilceded that  the defendants wcre negligent in the oper- 
ation of the locomoti~e, i t  clearly appears that  the plaintiff was guilty 
of contributory ncgligcnce which colitinued up to the molllent of the 
impact, and that  the doctrine of "the last clear chance," urged in  the 
argumeiit a i d  brief of the plaintif?, is not applicable. The  plaiiitiff 
was iiot only in possessioli of all of his faculties, but did nothiilg to put 
the tlcfendailts oil notice tha t  he could not or mould not get out of the 
way of tlie oncoming engine, or to render apparent that he was in ally 
daiiger. Tlie defendants had a right to assume up to the last moment, 
that the plaintiff would step from tlie railway t&ck. See R e d m o n  v. 
li. IL., 195 N. C., 764, aiid cases there cited, and the more recent case 
of Rims v. R. R., 203 N. C., 227 .  

The judgment as of noiisuit a t  the close of the plaint,iff's evidence was 
properly entered. 

Affirmed. 
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F. B. IKGLE r. LUCRETIA CASSADT. 

(Filed 9 October, 1935.) 
1. States A a- 

An action may he instituted in the courts of this State on a transitory 
cause of action arising in anotlier state unless forbidden by public policy 
or the laws of this State, but the riglit to recover will be cletcr~nincd I1.v 
the laws of the state in ~vhicli the cause of action arose. 

2. Automobiles C f-Evidence held insufficient to show negligence of 
driver of car in acts done when confronted with sudden emergency. 

Plaintiff brought this action in the courts of this State to rccover for 
injuries sust;~ined in an accident occurri~lg in anotl~cr state wlde  1)laintiff 
was riding as  a passenger in a car driven by defendant. The evidence 
tended to show that while defendant was driving in a careful and prudent 
manner the car suddenly started to wobble on tlle IligIi~vay bt'cause of ;I 

rear tire becoming flat, and that defendant in attem1,ting to rrcover toll- 

troI of the car first speeded up the car and then steylwd on the brake, 
resulting in the car turnillg orer, causing the injuries in suit. Iic'ld: 
The act of tlet'cndant in applying the I)ral;e in the sudden emergency is 
insufficient to sho\r negligence under the rule that n person confrontctl 
with a sudden emergency is 11ot held to the \\.isest choice of contluct. but 
only to such choice as a person of ordinnry care and lrudeiice, similarly 
situated, would hare made, and defendullt's inotion for judgment as of 
nonsuit should hare been allowed, the lcx loci being controlling. 

3. Xegligence A b 
A person confront~cl with :I sudden emergency is not held by the law 

to the same degree of care as  in ordinary circumstnnccs. but only to that 
degree of care which n l?er\on of orilinar~ care nnd l)rutlence, similarly 
situated, n ould have exercised. 

SCIIES(K, J., took no part in the consideration or decision of this case. 

C ~ a ~ t l c h o ~ ,  J., dissenting. 

h m . 4 ~  by plaiiitiff f r o m  l I ' ~ ~ l i c l i ,  J., a t  March  Term,  1935, of 
B u s c o ; \ r ~ ~ .  

CiT il  action to recorer (lamages for  all alleged negligent in jury .  
T h e  facts  a r e  t h e :  O n  1 6  Septembcr, 1933, the plaintiff : ~ n d  two 

others lcft , \s l ie~i l le  with the  defendant, in the  defendant's P l p l o u t l l  
car,  to nttcnd the World's F a i r  i n  C'hicago, and  possibly to r c t u r l ~  r i a  
Canada  and N i a g a r a  Falls.  T h e  understanding mas, t h a t  the defendant 
would furn i sh  the car, n hile the  othei three were to  bear the expenses of 
t ransportat ion,  oil, gas, etc., n h i c h  they did. T h e  plaintiff was also to  
do p a r t  of t h e  driuing. T h e  plaintiff and  the  defendant rode on the 
front  seat, ant1 took time about a t  driving, while the others occul~ied the  
rear  scat. 011 tlle re tu rn  t r ip ,  near  Lodi, Ohio, n h i l e  Miss Cassady was 
driving, "she was d r i ~ i n g  carefully and  prudent ly about the t ime the  
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trouble started," the car began to swerve backwards and forward from 
one side of the road to the other ("shimmying"). I t  increased its speed 
from a safe and normal rate ( 3 5  to 40 miles an  hour)  to 55 or 60 miles 
an  hour, and "as it went down the long slope of concrete road, perhaps 
twenty feet wide, it  got faster and faster until finally something caused 
it to reverse itself in the road, and as i t  did, it  \vent oyer a bank seven to 
ten fect high into a ditch partially filled mith water. . . . There 
was no traffic oil the road a t  the time. . . . Miss Cassady was trying 
to liold tlie car in the road, but she certainly was not able to do it, or 
did not do it." 

The plaintiff testified: "At the time the trouble started, Xiss  Cassady 
was driving about 38 miles per hour-she had just takim the wheel from 
me about 12 miles this side of Cleveland. I was sitting on her right- 
linncl side. She had her foot on the accelrmtor and she speeded the car 
up to 50 or 60 miles an  hour. When the car began lo swene,  I knew 
there was somctliing wrong. . . . Sh(3 was gripping the nlicel ant1 
struggling. , . . Shc took her foot ol? the accelerator and applied 
the hydraulic brakes with force, and that tunied t h  car around and 
turncd it over. She applied the brakes just as quickly as she could take 
her foot off the accelerator and change i t  over to the brake, and then the 
car tunled completely over on its back vit l i  tlie wheels up. . . . She 
was doing the wrong tiling, but I did not open my mouth because I did 
not liavc time, and that is the truth. . . . The next day the garage 
man said they found a nail  in one of the  rear tires; i t  was flat. . . . 
All the occupants of the car were injured. Miss C'assady was very 
badly cut. I went to the hospital several times to see her. She had to 
stay in  the liospital ten days or t ~ v o  weeks, and 1 came away and left 
her there." 

From a judgment of nonsuit entered a t  the close of plaintiff's evi- 
dence, lie appeals, assigning error. 

Ford, Coze (e. Carfer for plaintif. 
IIarXsins, Van  Winkle & Walfon for defendant. 

STACY, C. J. The plaintiff sues to recover for injuries sustained in 
a n  automobile accident occurring in  the State of Ohio. Liability is  to 
be determined by the law of that  State, for unless the plaintiff is entitled 
to recorcr there, he is not entitled to recover here. If, however, under 
the l a  loci, a transitory cause of action accrues, i t  magr be prosecuted in 
anotlier jurisdiction, unless forbidden by public policey or the lex fori. 
This is conceded. Wise v. Hollozuell, 203 X. C., 286, 171 S. E., 82;  
Steele v. Telegraph Co., 206 N.  C., 220, 173 S. E., 583. 

The defendant was not an insurer of plaintiff's safety while on the 
tr ip in question, and we agree mith the trial court iha t  the evidence 
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offered fai ls  to show such conduct on her  par t  as imports  liability untler 
the  law ap1)licablc. S. c. C'ol~c, 204 N. C., 2S, 167 S. E., 456. T h e  
plaintiff was in jured  i n  a n  unfortunate  accident, i t  is  true, hut a n  acci- 
dent i t  was, pure  and simple. Thumrrs v. Lau,renc.e, IS9 S. C'., 321, 127 
S. E., 5 % ;  l - ' c r l f cmo l i  r .  Rifcltie, 203 S. C., 725, 16-2 S. E., 117. IIe 
liilnself testified: "I do not kiio~r- n h a t  I n-ould h a w  d o ~ ~ e  !mil I hecn 
a t  the n.liec1." H e  later s : d  lie n-oultl haye al)plietl the brnlics 1x t11c~  
than  l ~ u t  his foot on t h e  accelerator, but he  was tllen speaking ill the light 
of subsequent c.vents. "Hindsight is  usually better than  foresiglit." 

Wliile the t l c f ~ i ~ d a l i t  m a y  not h a w  pursued the  safest course or acted 
ti-it11 tlic best jutlgnicl~t o r  the aiscast p r u d c ~ ~ c e ,  i n  tlie light of rrliat 
oci.urlm1, >till  i t  ii: not tliought t h a t  this  should he imputcxl to lier fo r  
i i c g l i g ~ ~ i r c ~ ,  h c ( ~ a ~ ? r .  with :I flat t i re  and  "sliirnliiyi~rg" car  she was faced 
~vi t l i  a n  eiiicrgency wliicli required inst:nlt action v i t l ~ o u t  opportuni ty 
fo r  rcflwtioli or deliberation. ,Vvziil! 1.. 12. R., 200 S. (1., 177, 156 
S. E., 30s. She  n a s  '(trying to hold the car  i n  thc road, g r i l ) l ' i ~ ~ g  the 
~ v l i w l  anil struggli!~g," nhe11 i t  sudtlenly v e n t  over the e n ~ b a ~ i l i ~ ~ i e l i t  mitl 
into the  ditch. Some allon-ance m w t  be rnatle fo r  the c s c ~ i t c m l i ~ ~ ~ t  of 
tlie rno i i~c~i t  ant1 tlie s t rain of lierres. One n-110 is required to  act  ill ail 
cmcrgency is not lleltl by the law to the winest choice of contluct, hut 
only to sue11 rhoice as  :I person of or(liliary ra re  a ~ l t l  l)rutle~ire, siniilarly 
situated, vould  li:i\.e nia(le. I 'opl in  r .  -Lilit.X.e,s, 803 I?i. C., 726, 166 
S. E . ,  903 : 1') itlyc'~l, 2 . .  l'roilrixe C'o., 100 S. C., 360, 125 S. E.! 247 ; 
Odoiiz c. I?. R., 193 s. c . , 4 4 2 ,  137 S. E.,  313; 11u7J,.cr I ; .  1;). I?., IS1 
S. C'., '33, 106 S. E., 7 5 ; ;  _I7cir~,i.\. 1%. R. R., 152 X. c., 20;, 67 S. K., 1017. 
I n  lli i tfoil  r .  l?. I:., 172 s. c., Sb7, 00 S. E., 7.76, it  is s a i d :  " I t  is 
well ulldi:rstootl tha t  :t pcrson i n  t l i ~  prcseniae of an1 eni(Jrgelic~- i h  l ~ u t  
usually Iicltl to the same del ibernt ioi~ or c i i m n q w t  care :IS ill o r i l i i~ary  
colitlirio~ia." I11 other words, the  siniiclard of conduct required i n  ail 
erllc~rgellc~?, as  e lzewl~iw,  is tliat of tllc 1)rucIeiit iii:1ii. J C I X ~ ~ U I Z  r .  J(11~ni- 
gait, 207 S. C'.. 831. 1 7 s  S. I.:., 3 7 ;  Sur t r l l  1 % .  Ciilifics C'o., 200 S. C., 
1 ,  1 . . 3 .  "If tile pcril  scernetl iri~n~iite!it, more llnstj- alitl 
violei~t ac8tio11 \\.:IS to llc c q ) c ~ t c i l  than n-nultl be l ia tural  a t  q i~ ie tc r  
~ n o i ~ i i ~ ~ ~ t s ,  ant1 rili.11 conduct i.- to  1 ) ~  judged with referelice to the >tress 
of a l ) l ) c ~ a r a ~ i w s  a t  t l ~ c  t i ~ n r ,  a11t1 11ot by the, cool cstirntite of the n,*tual 
t1niigr.r formetl 1)y outsiders :lfter the: e r r~ l~ t" - I lo l~ i~c~s ,  b., ill ( i u n ~ r r ~ i ~  2.. 

I?. I:., 173 Xass . ,  40. 
I I a < l  the eniergeni.y I)celi brought about by ilt.fe~itln~it'a o\vn caareless- 

iless, a s  v a s  the vase i n  I d z i f 1 i ~ r / /  2.. / l a rd in ,  103 S. (~'., 266, 136 S. E., 
726, ;I t l iH 'cw~~t  situation liiigllt have a r i se i~ .  A h i i o t a t i o i l ~  79 A. L. R., 
1 .  I3ut plaintiff's t c s t i m o ~ ~ y  is to tlic effect tha t  tlie tli~fcntlallt "was 
d r i v i l ~ g  carefully and pruilently about the tirile tlie trouble started." 

T h e  jutlgirient of i~oi isui t  is correct. 
Aflirmed. 
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SCHENCK, J . ,  took no part in the consideration or delzision of this case. 

CLARKSON, J., dissenting: The testimony of the plaintiff and his wit- 
nesses iildicated an  emergency or sudden peril immediately before the 
wrecking of the automobile which the defendant was driving a t  the time, 
and the court below held as a matter of law that this was a sufficient 
defense. Otherwise, the case would hare  gone to the jury, for there was 
testimony by the plaintiff, corroborated by other witnesses for the plain- 
tiff, that the defendant negligently put her foot on the accelerator in- 
stead of the brakes when the automobile began to "shimmy" or swerve 
from one side of the road to the other. Certainly, when considered in 
the light most favorable to the plaintiff, this was more than a scintiila 
of evidence. Tinsley v. Winston-Salem, 192 N.  C., 597. 

I t  was held in  Jernigan v. Jernigan, 207 N .  C., 831 (see, also, J e r d -  
gun v. Jernigan, 207 N .  C., 851), that the defense of ,mdden emergency 
is one for the jury. This is the universal holding among American 
courts. As was said in  Combs u. Xark l ey  (Me.), 143 Atl., 261 (263) : 
"The law as to drivers of motor vehicles is not different from that which 
gorerns other persons. Whether the conduct measured up to the stand- 
ard of common caution for the driver of a motor vehicle under like con- 
ditions and circumstaiices was a question of fact. Massie v .  Barker,  
224 Mass., 420, 113 N. E., 199. Where an nutomobil~st, to a ~ o i d  strik- 
ing a pedestrian, swerwd to one side and struck a wagon, i t  was for the 
jury to deterinine whether his act was thr result of an emergency, and 
whether, if there was an emergency, defendant acted with becoming 
prudence, not iiecessarily with the same dcp-ee of deli2eration and heed 
as in an affair of human life elsewhere but there. liosrofian v. Don- 
nelly (R .  I . ) ,  117 A,, 421. The driver is clxonerated if the course which 
he takes in  an  emergency is one which an  intelligent and prudent man 
mould take. Whether he did this was a question for the jury. Gravel 
v. Roberge, 125 Me., 399, 134 A., 373. See, too, Brown v. Rhoades, 126 
Me., 186, 137 A, 55, 53 A. L. R., 834; Lawlmers v. Carsfensen, 109 Seb., 
473, 191 K. W., 670; Richards u. Rifenbery,  108 Okl., 56, 233 P., 692; 
Lee r .  U o m e l l y ,  93 Vt., 121, 113 A,, 542; Lhnker v. Powers, 230 Nich., 
237, 208 K. W., 989; 1Ie~zderson v. Dlmond, 43 R. I., 60, 110 A, 388. 
When the facts are such that reasonable men may fairly differ upon the 
questioii as to whether there was negligence or not, the determination of 
the matter is for the jury. Larrabee v .  Sewall, supra; Parker v. Smi th ,  
100 Vt., 130, 135 A., 493. Tha t  is this case." 

The Jernigan case, supra, is abundantly supported by decisions in 
other jurisdictions. Combs v .  Xark l ey ,  supra, and cases there cited; 
Iiansen v. Bedell Co. (Or.), 268 P., 1020; O g i d a s  v. Predsal (Conn.), 
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143 Atl., 888 ;  Casey v. Sicilliano ( P a . ) ,  1 6 5  Atl., 1 ;  Watk ins  v. TYatLins 
(Wis.) ,  245 PIT. W., 695;  Hafcher  v. C'anfrell (Tenn . ) ,  65 S .  W .  ( 2 d ) ,  
247. 

I t  is  well established t h a t  if different men can  d r a w  different conclu- 
sions f r o m  the  evidence, i t  is  a question f o r  the jury. Fowler v. Under- 
wood, 193  N. C., 402. T h e  ju ry  is  charged with the  d u t y  of passing 
upon the  credibility of witnesses, so long as  they do riot testify to the 
impossible. Hanes e. Southern Public Cfi l i t ies  Co., 188 N. C., 465. 
I n  cases where there is a n y  substantial evidence i n  the record to  support  
allegations, tlle question of negligence is properly submitted to  the jury.  
J e ~ x ~ g a n  2;. Jewigan ,  supra; Fzelds v. Brown, 205 N. C., 543. 

I n  this case there was testimony by the  plaintiff and  other witnesses 
t h a t  a n  emergency or  sudden peril  arose, that  the  defcndant was ncgli- 
gelit i n  fai l iug to slow dow11 and  i n  speeding u p  a f te r  the emergency 
arose. 

I t  is a mat te r  of grave concern to those n h o  travel 011 the h ighnays  
of the S ta te  to  take away f r o m  the  j u r y  the rule  of the prudent  mall, 
ere11 ill a n  emergency. T h i s  Cour t  n o u l d  soon become a n  autocracy of 
f i ~ e ,  alid t r ia l  by j u r y  a misnomer. T h e  American authorities are, I 
might  say, almost unaniinous against the position taken i n  the m a i n  
opinion. 

SOUTHERS R E A L  E S T A T E  LOAN AKD TRUST COMPANY, a CORPORATIOX, 
v. THE ATLANTIC! R E F I N K G  CORIPAKT, A CORPORATIOX. 

(Filed 9 October, 1935.) 

Judicial Sales A a--Commissioner appointed to make judicial sale held 
without authority to insert restrictions in deed to purchaser. 

A commissioner wns authorized by the court to sell part of the lands of 
an estate for reinvestment under the provisions of Pi. C. Code, 1744. 
Tlierc n-rrc no restrictions in regard to the use of tlie property of the 
estate, and in the commissioner's report and recommendation of the offer 
to purchase no authority to restrict the use of the property was asked, 
and none granted in the order of the court. The commissioner executed 
deed to the pureliaser upon the order of the court, but inserted restrictions 
in the deed limiting the use of the property to white people and resi- 
dence purposes. Held:  The commissioiier mas without authority to insert 
the restrictions in the deed to the purchaser, his authority being limited 
under tlie order of the court to the sale of the property and tlie disposi- 
tion of the proceeds of sale, and the restrictions were null and void 
and thc purchaser a t  tlie sale may transfer title free of the restrictions. 

APPEAL by defendant f r o m  IllcElroy, J., a t  Regular  Apr i l  Term, 
1935, of NECRLEPJBURG. Affirmed. 
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The plaintiff brings this action to enforce specific performance of a 
contract made by defendant to purchase a certain pieve of land, a par t  
of the "Dotger Estate," ah ich  originally oonsisted of about 90 acres of 
land. a large portion fronting on East  7th Street, in the city of Char- 
lotte, K. C. The case was heard on an agreed statement of facts. The 
material portions of the agreed statement of facts for -he determination 
of this controversy are as follows: "The 90-acre trac8t of land known 
as the Dotger Estate, which tract of land is described and referred to 
in Corenant to Stand Seized executed by Aildrew J. Dotger and wife, 
Clara L. Dotger, to Henry  C. Dotger and others, and recorded in the 
Necklenburg Registry, in Book 134, page 497. That  in 1911 a civil 
action n-as instituted in the Superior Court of Mecklenburg County by 
Helily C. Dotger and others against Fidelity Trust  Company, executor, 
and otliers, all of the parties interested in  the Dotger Estate beiiig made 
parties thcreto, for the purpose of selling the land of the Dotger Estate 
for reinrestment under what is now section 1744 of the North Carolina 
Code. That  thereafter, in January ,  1912, an  order w,ts entered in said 
action appointing the American Trust  Conipany as conlmissioner for the 
purpose of niaking sale of said lands and reinvestmei~t of the proceeds 
froin such sale, said commissioner being clothed with full power and 
authority to sell said lands, or any parts or parcels thereof, subject to 
coilfirmation of the court. . . . On 8 Eebiuary, 1E19, the American 
Trust Compaiiy, commissioner, filed a report setting forth an  offer of 
A. IT. Eurch to purchase that  part  of the second traci sllown as Burch 
lot on Exhibit 'A' for his wife, Freda  L. Burch;  the price to be paid, 
nlaliiier of p a y n l e ~ ~ t  and recommended acceptance of said offer. There- 
after, on 19 February, 1919, a n  order was entered by the judge presid- 
iilg confirming said proposed sale and directing the American Trust  
Company, commissioner, to make title to said property to the said 
Freda L. Eurch up011 the terms therein set forth. N o  authority to 
restrict the property was asked in the report or grai  ted in  the order. 
Pursuant to said order, deed was executed by the American Trust  Com- 
p m j ,  commissioner, to Freda L. Burch, recorded in Bcok 402, pagp 354, 
of tlie Necklenburg Registry, which deed contained the following re- 
strictions : ' ( a )  The  property shall be used for residen ial purposes only 
a d  shall be occupied and owned by people of the white race only. 
(b)  No residence shall be erected on the property a t  a cost of less than 
$4,000.' " 

The defendant in its answer and as a defense to the complaint of 
plaintiff says: "That said deed from the American Trust  Company, 
commissioner, to Mrs. Freda L. Burch (now Nisbet) is recorded in the 
office of the register of deeds for Mecklenburg County, North Carolina, 
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in Book 402, page 334, nhich deed contains the follo~ving coiiditions and 
restrictions: [Kaming the above ( a )  and (b) ] .  That  the defendant 
is  i ~ i f o r n ~ c d  and belieres, and so alleges, tliat said reqtrictions are ~ a l i d ,  
binding, and enforceable restrictioris against wit1 lot, and tliat tlie said 
Xrs.  Fretla L. Burch Sishet  and husbalitl, C. R. N i s b ~ t ,  cannot, tliere- 
fore, conrey said lot free and clear of said restrictions." 

The judgment of the court below is as follons : "This cause coming 
on to  he heard before h i s  Honor, P. -1. McElroy, judge presiding o\er 
the April, 1935, Regular Term of Superior Court of Illeeklel~burg 
County, and the parties haying e q r ( d y  waired a jury trial and agreed 
upon. a statement of facts to be found by the court, ant1 h a ~ i i i g  agreed 
that his Honor could render judgrneiit as to the xalidity of the title 
offered hy the plaintiff upon tlie admission in the pleadirigs alitl the 
agreed statement of facts, ~ ~ l i i c h  agrecd statement of facts is made a 
part hereof. Now, therefore, his Elonor, 1'. ll. McElroy, being of tlie 
opinion upon the admissions 111 the pleadings and the agreed statement 
of facts that  Mrs. Frcda L. I3urch Slsbet  is wsted w t h  the frc-siniple 
title to the tract of l a ~ i d  described ill paragraph 1 of the c ~ n i ~ l a i ~ ~ t .  frec 
and clear of any and all conditions, reseryations and restrlctio~ir, alid 
the tleed of Xrs .  Freda L. I3urch Slsbct  autl husband, C. R. Sisbet ,  is 
sufficierit to conley a fee-simple title to said land to the tlefcndalit. f r t c  
arid rlear of ally and all conditions, reservations, and restr~ctions:  Tt 1s 

therefore ordered that the deferldant Le and it llcreby is required to 
accept the deed tendered to it for said land and to pay tlir plaintiff the 
purchase price agreed to by it, together n l t h  the cost of this action. 
This 1 April, 1935. I?. A. AlcElroy, Judge Presidii~g." 

The defendant excepted and assigned error to the judgment as signed, 
and appealed to the Supreme Court. 

J .  X. Shamonhouse  for pla in t i f .  
R. Paul Janzison for defendant. 

CLARIXOIT, J. 3. C. Code, 1931 (Michie), section 1734, in part, is 
as follows: " In  all cases where there is a Tested interest in real estate, 
and a contingent remainder over to persons n h o  are not in being, or 
when the contingency has not pet happened x~hich  xi11 determine who 
the remaindermen are, there may be a wle  or mortgage of the property 
by a proceeding ill the Superior Court, which proceeding shall b(, con- 
ducted in the manner pointed out in this section. . . . The court 
shall, if the interest of all parties require or would be materially en- 
hanced by it, order a sale of such property or any part  thereof for rein- 
vestment," etc. 
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I n  the 90-acre Dotger Estate land sold under this act there were no 
restrictions. The  land was sold for reinvestment under the statute. 
The action under this section is  to give the purchaser :i fee-simple title. 

I n  the sale of the lot i n  question an offer was made by A. W. Burch 
on behalf of his wife, Freda L. Burch (now Kisbet), to the commis- 
sioner to purchase the land in controversy, the price to be paid and 
manner of payment. The  commissioner rec*ommended wceptance of this 
offer. ''Xo authority to restrict the property was asked in the report 
or granted in the order." 

The judge presiding made an  order confirming the proposed sale and 
directed the commissioner to make title to said property to the said 
Freda L. Burch. The commissioner had no power or authority to put 
the follo~ving restrictions in the fee-simple deed made to Freda L. Burch:  
" (a)  The property shall be used for residential purposes only, and shall 
be occupied and owned by people of the xhi te  race only. (b)  No resi- 
dence shall be erected on the property a t  a cost of less than W4,000." 
The restrictions are null and void. Thompson on Real Property, 1929 
Supplement, section 2719, p. 934, speaking of the rights of purchaser a t  
judicial sale, says: "The purchaser is entitled to a soimd and market- 
able title." 

I11 Xeroney 21. Tannehill, 215 Pac.  Rep. (Okla.), 939 (943)) citing 
numerous authorities, we find : "It may be contended, however, that  the 
doctrine of cawaf emptor applies, and that  plaintiffs in error, purchas- 
ers a t  tlie judicial sale, must be content with whaterer title they ac- 
quiretl. This position is not sound. T h e  doctrine has been so relaxed 
that tlie purchaser at a judicial sale is entitled to expect and obtain 
a sound and marketable title to the property sold.), 

I n  Iiorfon v. Jones, 167 N. C., 664 (668), it  is said:  "Among cases 
of judicial sales that  are void, Judge Freenlan instances those 'where the 
property mas not described in the pleadings upon which the judgment or 
order Tvas based.' Void Judicial  Sales, page 19, par. 4 A. Again:  'A 
license to sell, granted without any petition therefor, is void.' Pa r .  11, 
page 53. Again, a t  page 5 8 :  'The property sold must be described ill 
tlic petition. KO jurisdiction is obtained over that  ~ ; h i c h  is not de- 
scribed.' T o  same effect is Verry v. JIcClellan, 6 Gray (Xass.), 535; 
Colligan v. Cooncy, 107 Tenn., 214; Wakefield v. Camd,  37 Am. Dec., 
60; Falls v. Wright, 55 Ark., 562; Black on Judgments, sec. 242, e t  seq." 

I n  Peal v. Illartin, 207 N. C., 106 (108), speaking to the subject, i t  
is said:  "A commissioner appointed by a court of equity to sell land is 
empowered to do one specific act, viz., to sell the land and distribute the 
proceeds to the parties entitled thereto. H e  has no authority and can 
exercise no powers except such as  may be necessary to execute the decree 
of the court." 
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I n  the agreed case there a r e  other matters  debated pro and  con i n  the  
able briefs of the  lit igants i n  reference t o  the  validity a n d  invalidity of 
t h e  restrictions. I t  i s  not necessary to  consider them f r o m  the  view we 
take of th i s  case. 

F o r  the reasons given, t h e  judgment of the court  below is  
Affirmed. 

JAMES S. LATHAM, ADMIXISTRATOR OF THE ESTATE OF DONALD LATHAhI, 
DECEASED, V. SOUTHERN FISH AKD GROCERY COMPANY (EM- 
PLOYER) AND THE TRAVELERS INSURANCE COMPAKY (CARRIER). 

(Filed 9 October, 1935.) 

1. Master and Servant E' b-Evidence held sufficient to sustain finding 
that accident arose out of and in course of employment. 

There was eridence to the effect that two employees were hired to ride 
011 tlrfendant eml~loyer's truck to help the driver unload a t  the place of 
delivrry, th:rt OII the occasion in question the driver, the employer's alter 
ego, changed his mind, after leavii~g defendant's \vareliouse. and decided 
he would not need help in unloading on this particular trip, which was the 
lust for the day, and that the driver consented to let the employees off the 
truck a t  the  lace on his route nearest their liomes, in accurdance with 
established custom, ant1 that n.lien the d r i ~ e r  slowed up a t  the al~pointetl 
place to let the emplorees get off, one of the emplo~ees, claimant's intes- 
tate, attempted to alight before the truck had completely stopped, contrary 
to express orders, and fell to his mortal injury. Held: The evidence \\.as 
sufTicient to sustain the finding of the Illdustrial Commission that the 
accidcnt arose out of and in the course of the employment. K. C. Code, 
8081 ( i ) .  

2. Master and Servant P i- 
T h e r e  there is any competent evidence in support of the finding of the 

Industrial Commission that  the accident in question arose out of and in 
the course of the employment, the finding is conclusive on the courts upon 
appeal. 

 PEAL by defendants  f r o m  Oglesby, J., a t  ~ l u g u s t  Term,  1935, of 
BUNC~MBE.  AKrmed.  

O n  the appeal  f r o m  the  hear ing  commissioner, the  F u l l  Commission 
found the  facts, and  on the facts  found made a n  award  i n  favor  of 
plaintiff. 

F r o m  t h e  evidence the F u l l  Commission found t h e  following facts  : 
"Upon a l l  the  facts  in the record, the  F u l l  Commission finds tha t  the 

deceased was employed t o  assist i n  loading the  employer's t ruck  a n d  
unloading i t  a t  the  place of delivery a t  the A. 6: P. warehouse, and 
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that the contract of employment contemplated that the deceased should 
stay with the said truck while making clelivery of the said produce, 
whether it required one or more loads to complete the delivery which 
the employer then contemplated making. After loading the produce 
on the truck a t  the store, the deceased and fellow ern~loyee, the colored 
boy, William Fleming, rode on said truck to the A. & P. warehouse. 
After reaching the warehouse the produce was unloaded from the truck. 
It was then found that at the A. & P. warehouse the produce delivered 
did not correspond with the order given for same, as there mas a short- 
age jn weight. The  A. & P, warehouse also desired to order additional - - 
produce not included in .the first order. The  employer's truck, in charge 
of Mr. F. J. Monday, returned with the two colored boys to the store 
in the city of Asheville, with the purpose of securing the balance of the 
said produce ordered by the A. 6: P. Company. d p a ~ t  of this produce 
mas loaded on the truck. I t  was found to be impossible to complete the 
full order. After this produce was loaded on the truck the deceased, 
Doliald Lnthanl, and his coemployee, William Fleming, got back on the 
truck for the purpose of returniiig to assist in u~lloading it a t  the ware- 
house of the ,I. 6: P. Company, a t  which the first delivery had been 
made. The  driver of the truck, F. J, Monday, after starting the truck 
up and while proceeding away from the store of the employer, and 
having gotten fifty feet therefrom, decided that  it would be unnecessary 
to carry the tn.0 boys ~ v i t h  him back to make the delivery. While the 
truck was in  nlotioli the driver of the truck, F. J, Nonday, turned and - ,  

talking to the two boys in the back of the truck, said:  "There ain't no use - 
for you all to go up thew v i t h  me. I will just go u p  there and cut 
a rou~id  through the tuiil~el hole and would not have to come back by the 
tlcpot and ~ o u l r l  go on home aud go back to sleep.' The  boys were then 
told that their services ~vould riot be needed any longer. The  boys, 
inclu,ling the deceased, Donald Latham, requested the driver, F. J. 
Monday, to let them off at French Broad Avenue, the nearest point to 
thc home of the deceased, Donald Latham, \ ~ h i c h  point also was nearer 
a 13. Y. P. LT. meeting, which the colored boy, William Fleming, desired 
to attcntl. The truck proceeded to the said point and slovied don.11 to 
permit tlle two boys to alight therefrom. Before the truck stopped, 
and contrary to tlic instructions of the driver, F. J. Monday, the de- 
rcasetl, Donald Latham, attempted to step from the ~ n x i n g  truck. I n  
btcpping from the truck he fell on the pavement, receivung a fracture of 
thc skull, from wl~ich  he shortly thereafter died. I t  is found as a fact 
that the deceased left no dependents, either total or partial. I t  is found 
as a fact that James S. Latham, father of the deceased, is qualified as 
administrator of tlle deceased." 
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The defendants made numerous c.xceptions and assignments of error, 
and in apt  time, in oprn court. duly excepted to the confirmatio~i of said 
filitlings of fact, readi~lg  as follons:  " (a)  I t  is further found as a fact 
that the death of the tleccased, resulting from an  injury by accident, 
arose out of and in the course of the deceased's employnlent with the 
Southern Fish 6: Grocery Company. (b )  VThile en route to this point 
and until the employee had alighted from the truck he was in the course 
of his employment, and an illjury recei\cd by him in falling from the 
truck n as an accident arising out of his employment." 

The court below relidereil the follon-ing judgment: "This cause com- 
i ~ r g  on to he lieard hrfore his Honor, John  31. Oglesby, judge p s i d i n g  
and lioltling tlw ,\ugu\t Tcrm, 1934, of the Superior Court of Bunromhe 
County, on appeal hy employer ant1 its carrier on the findings of fact 
ant1 co~~clusions of Inn- of the Industrial Comnlission : I t  is  therefore 
ordered, ntljudged, and decreed that the findings of fact and conclusiolls 
of law :IS s ~ t  out in the opinion of the Industrial Coninlission he arid 
the same are hereby in all respects affirmed. This 9 August, 1935. 
Jolin 31. Oglesby, Judgc Presidirlg." 

Exceptions and as-ignments of error a e r e  duly made from the judg- 
 lent of the court helow, and appeal taken to the Supreme Com.t. 

C'LARKSOS, J. We do not tliink tlie exceptions and assignments of 
error made by defendants can be sustained. 

N. C1. Code, 1931 (Michie), see. 8081 ( i )  : "When used in  this chap- 
ter, u~lless the context otherwise requires: ( f )  (Irljury and personal 
injury' shall mean only illjury by sccident arising out of and in the 
course of the cmployment," etc. 

I n  ( 'o r~rud c. Founclr!y C'O., 198 K. C., 723 (726), it  is said:  ('It 
follo~vs from what precedes that  the rneaning of the phrase 'out of and 
in the course of the employment' is  not to be determined by the rules 
TI-hirh rontrol in cases of negligent default a t  common lam; for one of 
tlie purposes of the recent act is to increase the right of cmployres to be 
coml)twsattcd for injuries growiilg out of their employment. Suntll?~e's 
case, 215 Xass., I, L. R. A, 1916-1, 318. The words 'out of' refer to 
the origin or cause of the accident and the words (in the course of' to 
the time, place, and cireurnstances under nhich i t  occurred. Rtryizur 
v .  Sligh E'urnl fure Co., 136 N .  W., 665; Rills v. Blair, 148 N. W., 243." 

The only question in\ o l ~  ed in this action : Did the illjury by accitierit 
ariqe "out of and in the course of the employment"? TITe thin!< there 
was sufficient competent e\ ide~lce from nhich the Conlnlission found it 
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did. This  is conclusive on us on appeal. Public Laws N. C., 1929, 
ch. 120, sec. 60;  N. C. Code, 1931 (Michie), sec. 8081 ( ~ p p )  ; Morgan 
v. Cloth  Mills,  207 K. C., 317 (322). 

We think there was sufficient competent evidence for the Ful l  Com- 
mission to find the facts, and we think in  law there was no error i n  the  
Comnlission making the award to plaintiff administratoi.. 

Donald Latham was on the truck for the purpose of unloading and 
going on i t  for  that  reason, as  a par t  of his employment. The  alter ego 
of the employer, F. J. Monday, driver of the truck, testified when about 
50 f e d  from the store, "Then I turned and told the boys I w o ~ l d  let 
them off a t  French Broad and would go there myself and finish unload- 
ing and come home." "&. What is the custom in taking the boys out 
to make a delivery, you either brought them back to the store or the 
nearest point to their home? A. I t  has been the custom. (By the 
cour t )  : That custom applied to taking them out and then letting them 
out nearest their home? A. Yes, the only time we made that  mas on 
Sunday." I t  was Sunday and French Broad was near Ilonald Latham's 
home. 

William Fleming testified, in p a r t :  "Mr. Sorrell'3 had employed 
Donald and me to help Fred deliver some stuff to Biltmore. I went the 
first t r ip  and helped unload. Donald went, too, and helped unload. 
On the second t r ip  he said there xvouldn't be any need for us to go back, 
and we told him to let us off a t  French Broad, as we lived near there. 
I was going to  13. Y. P. U. Donald lived near there I had worked 
there before on Sundays. They would take us to the point nearest our  
home. That  was a custom. That  had been going on ever since I had 
becn working there. They employed other boys a t  different times as 
spare hands, and he would leave them a t  the place nearest their home 
when they had finished their work." 

Donald Latham was on the truck going to unload i t  in the course of 
his employment, the a l t e ~  ego of the defendant grocery company relieved 
hiin of his duty and promised to let him off the truck e t French Broad, 
near his home. This was the custom and a natural and implied obliga- 
tion, and fully sustains the finding of the Commission. K o n o p k a  v. 
Jack-son C o u n t y  Road Commission,  97 A. L. R., 552. 

We think that  this case is similar to that  of Il/lassey 11. Board of E d u -  
cation, 204 N .  C., 193, and cases therein cited. 

Fo r  the reasons giren, the judgment of the court belo~n is 
L2firmed. 
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IN RE GURNEY P. HOOD, ('OMMISSIOSER OF RANKS, E x  REL. CAROLINA 
STATE BANI< O F  GIBSOK, Upox MOTION OF MRS. A. P. (SALLIE) 
BULLARD. 

(Filed 9 October, 1935.) 

1. Judgments K &Only parties against whom order is entered may move 
to set aside for surprise, excusable neglect, etc. 

Judrment was obtained upon the statutory liability of a holder of stock 
in a bank in course of liquidation. The liquidating agent obtained an 
order of the court for the sale of the judgment, C. S., 218 ( c )  ('i), and 
in accordance with the order the judgment was assigned to a purchaser. 
The stockholder made a motion in the cause to set aside the order for the 
sale of the judgment under C. S., 600, for surprise. excusable neglect. etc. 
Held:  hIovant mas without authority to intervene and move to set aside 
the order, since she n a s  not a party against nhom the order n a s  taken, 
aud her rights were not thereby adversely affected, since the rights of 
a judqment debtor a re  not affected by the assignment of the judgment, 
and she may not maintain that lier rights as a creditor of the hank n r r e  
adversely affected by the disposition of its assets by the liquidating agent 
in the absence of allegation of fraud, bad faith, or neglect on the part of 
the liquidating agent. 

2. Judgments P c- 

A judgment debtor has no interest in the assignment of the judgment 
since the assignee takes it  subject to and charged n i th  all equities which 
could be asserted against the assignor a t  the time of the assignment. 

3. Banks a,nd Banking H c- 
A creditor of a hank may not m:lintain an action to interfere with the 

dislmsition of its assets by the liquidating agent in the absence of any 
allegation of fraud, bad faith, or neglect on the part of the liquidating 
agent, and a showing that a greater return nould result from the disposi- 
tion of the assets as  contended for by the creditor. 

APPEAL f r o m  Alley, J., a t  Chambers  i n  Xonroe,  29 J a n u a r y ,  1935. 
F r o m  S c o ~ ~ m n .  Rerersed. 

T h i s  cause came on to be heard upon the motion of Mrs. A. P. (Sal l ie)  
Bullard to  h a r e  set aside a n  order  made by his  Honor,  -1. M. Stack,  
res idmt  judge of the 13th Jud ic ia l  District,  pursuant  to C. S., 218 (c)  
( T ) ,  authorizing t h e  sale to S. J .  T. Quick of a stock assessment judg- 
mcnt i n  the sum of $1,000, theretofore taken against her  by  the Corpo- 
rat ion Commission. 31rs. Bullnrd, according to her petition upon which 
lier motion is  predicatcd, seeks to  h a r e  the  order of Stack, J., set aside 
upoil the ground tha t  i t  deprired her  of a n  opportuni ty to  purchase said 
judgment, and  was entered through her  mistake, inadrertence, surprise, 
and  excusable neglect. 

On 19 December, 1930, the Carol ina S ta te  B a n k  of Gibson, N o r t h  
Carolina, closed i ts  doors, and since t h a t  t ime has  been i n  the  process 



510 I N  THE S U P R E M E  COURT. [208 

of liquidation. 011  February, 1931, the Corporation Commission, 
under authority of what is now C. S., 215 (c)  (13))  levied a stock 
assessment against Mrs. Bullard for $1,000, and filed c'spy of such levy 
in thc office of the clerk of the Superior Court and docketed judgment 
thereon in Scotland County. On 8 October, 1932, Gurney P. Hood, 
Comniissioner of Banks, as  successor of the Corporat on Commission, 
obtaii~ed judgment upon said stock assessment in the Court of Common 
Plcas of hlarlboro County, South Carolina, and had snic judgment dock- 
eted in said county, where Xrs .  Bullard resided and owned property. 
On 1 7  October, 1934, the Commissioner of Banks, pursuant to an order 
of court, advertised for sale a t  public auction, on 20 November, 1934, 
the remainiiig uncollected assets of the bank, including $,aid stock assess- 
ment judgment against Mrs. Bullard, the amount of whi1.h had then been 
reduced to $893.28 by being credited with the amount of her deposit i n  
said bank. 011 10 Sovember, 1934, tlie Commissioner of Banks, upon 
receiving an offer of $200.00 in cash for said judgmert from S. J. T. 
Quick, presented a petition to his Honor, ,\. M. Stack, as resident judge, 
a~i t l  obtained from him the order authorizing the sale of said stock 
assessment judgment to said Quick, and, upon payment by Quick to tlie 
Comniissioner of the sum of $200.00 in cash, said Coinmissioner duly 
assigned, without recourse, said judgment to said Quick. 011 25 Janu-  
ary, 1939, Mrs. Bullard, upon motiou and affidavit, obtained an order 
from his Honor, Felix E .  Alley, the judge then p r e s i ~ i n g  in the 13th 
Judicial District, setting aside the order authorizing the sale of the 
stock assessment judgment to Quick, made by the residcnt judge of said 
distric.t, and ordered a sale a t  public auction of said judgment. T o  the 
order of ,Illey, J., the Con~missioner of Banks and S .  J. T.  Quick 
exceptcd and appealed to the Supreme Court, assigning m-ors. 

Thomas J .  Uunn  for Iiood, Commissionc2r of Banks, appellant. 
J .  R. Ozcen for 8. J .  T .  Quick, appellanf. 
John G. Carpenter and J .  E .  Dudley for Mrs. A. P. Bullard, appellee. 

SCHEXCK, J. From the facts set forth in the record it appears that  
Mrs. Bullard, the movant, was without authority to iutervene to have 
set aside the order invol~.ed in this proceeding, since she was not a party 
against nlioril such order \ras takeii. Her  motion was not lodged to set 
aside tlie stock assessment judgment taken against her in a proceeding to 
vliicli she v a s  a party, but was lodged to set aside the order authorizing 
the sale of said judgment to S .  J. T. Quick, entered in a proceeding in 
which she was not a par ty ;  and was lodged under C. S., 600, which pro- 
vides tha t :  "The judge shall, upon such terms as may be just, at any 
time within one year after notice thereof, relieve a party from a judg- 
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ment, order, wrd ic t ,  o r  other proceeding taken against him,  through liiv 
mistake, inadrertence, surprise, o r  c x u s a h l e  neglect, . . ." 

Tlie order of Stack, J . ,  authorizing the  sale hy tlie Commissio~ier  of 
Bauks  of the stock assessmelit judgmel~t ,  as  provirled by C. S., 218 ( c )  
( 7 ) ,  v a s  not a n  order take11 against Mrs.  Bullarcl. T h i s  order autlior- 
izing the qale of the stock assessment judgment affected only the liquidnt- 
ing agent anti n honicr e r  p u r c l ~ a ~ e d  hy T i r tue  thereof, and  so f a r  as  Mrs. 
Bullard n a s  cor~cer~icd,  tlie o rdr r  \ \ as  rev iizicr alcos a c f a .  I n  the sight 
of tlic l a x ,  a t  least, i t  matters  not to the judgment dcbtor ~ l l o  the judg- 
ment crcditor is. "Siiice a j u d g n i c ~ ~ t  is an assignable chose i n  :wtio~i, 
tlic assignre talres i t  subject to and charged nit11 all  the equitics vliicli 
could be asserted against i t  i n  the liands of the  :~ssignor a t  the t ime of 
the a s s i g n m e ~ ~ t . "  15  R. C. L., 779. 

111 S t t ~ l f l /  1 % .  -\-en Be ,  72, 73 N.  C., 303, it  n a s  held tha t  tlic r c n ~ c d y  now 
prol ided under  C. S., 600, is restricted to tlie parties aggrieved by the  
judgment o r  ortler songlit to be set aside, and tha t  the  Superior  Court  
llatl no poner  under  C. C'. I?., 133, brought forward i n  l ~ a r t  as  C. S., 600, 
to set a s ~ t l e  a jutlgmcnt or order oiice rendcred upon motion of a strangc r 
to  tlie cause. Tliis l~olcling n a s  witcrated i n  Etllcards v. P ? ~ / l l l p s ,  9 1  
S. C'., 3>:, TI lic,rein it  n u s  said : ( 'No other perso11 can  coml~la in  as  lic 
( t h e  d c f c ~ i d a i ~ t )  a l o n ~  is  affected by i t  ( the  jut lgmtnt) .  Tliis 1s ex- 
pressly held n h e n  tlic n p p l i c a t i o ~ ~  is made undcr  ,cction 133 of C'. C'. P. 
( T h e  ('ode, see. 274))  i n  tlie case of S n ~ c i h  1 % .  S c ~ r  IIct.i1, 73 S.  ('., 303." 
See all i l i terest i~ig clisrussion of the general rule  t h a t  strangers r:11111ot 
liar e jutlgnielits acatecl, ainiulletl, or v t  asid(. i n  note to 2 ' y l ~ r  1 , .  l s p ~ n -  
1ca1l ( C O I I ~ . ) ,  24 L. R. Al,, 75b, 7 6 s ;  also I?u / l~ t t s  1.. l l t n r y ,  7b S. C., 
342, and I17trlfon 1 % .  ITTalfon, 80 N. C., 26. 

N r s .  Bullard.  the ~ ~ i o ~ a l i t ,  iilalrcs tlic fur t l icr  c o i ~ t e ~ i t i o l ~  tliat, sincc 
tlic liquidated hank lias pait1 i ts  depositors ill full, a n y  arrioutit a h c  
$200.00 rvliich coultl be ob ta i~ ied  for  the stock a w ~ ~ s n i e ~ i t  judgment 
a g a i m t  her  r ~ o u l t l  inure  to  t l ~ e  heucfit of the stoc~klioltlers, of ~11ior11 A c  
is onc, by n a y  of credit on such judgments, nut1 f o r  tha t  rc:isoli t l ~ c  
ortlcr aut l~orizi i ig  t l ~ c  bale of \a id jutlgment fo r  $200 n a s  sgai11.t her 
iiitcrest x11tl "tnheti ayal11.t Ilcr," m d  tliercfore elititled 11er to relief 
uirtlcr C. S., 600. T h i s  co~~tei l t iol i  is nnteilablc fo r  t n o  reawlis,  first, 
Xra .  Bullard,  :IS a creditor of tlie lmnk, callnot quebtion t h e  manlier of 
the clispo~ition of tlie assets of tlic bniili by the  Conimls4oner a s  re- 
cei7c.r of tlie b a l k ,  i n  [lie a b m ~ c e  of 2~ al legat io~i  of f raud ,  bad f a ~ t l i ,  
or l~cglect oil the p a r t  of the  r e c c i ~ e r ,  1:icXley z'. Grecn, 187 S. C., 772, - - 
i i 4 ;  al~t l .  s e c o ~ ~ d ,  there i s  iio a l l e g a t ~ o ~ i  o r  finding of fact  t h a t  tlie stock 
a s s e ~ m e n t  judgme~r t  nould  br ing more t h a n  $200.00 and  costs if ex- 
posed to sale a t  public auctiou. 1 1 1  fact, the  order of ,lllcy, J . ,  ra ther  
liidirates tliat there would be no increase i n  tlie amount  obtaincd f o r  
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such judgment, since i t  provides t h a t  the  judgment  he sold t o  Mrs. 
Bul la rd  f o r  $200.00 i n  t h e  e ren t  no higher  bid is  made  therefor a t  a 
resale. 

Sil1c.e we a r e  of tlie opinion, and  so hold, tha t  t h e  Superior  Cour t  was 
without au thor i ty  to  enter tain the  motion of Mrs.  Bullrlrd, upon which 
the  order  setting aside t h e  order  of Stack, J., was predicated, the order  
of Alley, J., i s  

Rel-ersed. 

REX LEWIS l-. J. R. PATE AND HIS WIFE. RITTIE PATE. 

(Filed 9 October, 1936.) 

1. Trial F c-Refusal to submit issue tendered, which arose upon the 
pleadings and mas supported by evidence, held error. 

Wliere defendant tenders an issue arising on the pkadings and sup- 
ported by evidence elicited on cross-examination of plaintiff's witness, the 
rcf'nsnl of tlie trial court to submit the issue must be held for reversible 
error where the question invol~ed in the issue is not presented for the 
determination of the jury under the issues submitted. 

2. Reformation of Instruments C e-Defendant pleading mutual mistake 
and eliciting supporting evidence held entitled to submission of issue. 

Plaintiff contended that defendant, plaintiff's judgment debtor, inserted 
tll? words "and IT-ife" in a deed after it  h:td been executed to defendant 
by a third person, and that such alteration was made w~tliout the knowl- 
edce of the grantor in order to create a n  estate by entirety and defraud 
defendant's creditors. Defendants contended that even if tlie insertion 
was made after the esecution of the deed, they were entitled to  reforma- 
tion of tlie deed for mutual mistake for that the draftsman failed to 
carry out the intention of the grantor and defendants tc create an estate 
by entirety in defendants. Held:  Defendants a re  entit1t.d to the submis- 
sion of the clueqtion of mutual mistake for the determination of the jury 
upon their evidence in support of their allegations, hut defendants' right 
to the equitable relief sougl~t might be determined by an issue of whether 
defendant made tlie alteration IT ith the purpose of cheating and defraud- 
in< his creditors, as  alleged in the complaint. 

3. Reformation of Instruments C a- 
In  an action between the grantees and a judrment creditor of one of 

tlw grantees to reform a deed, the crantors are proper, if not necessary, 
parties to the action, and  may be joined upon motion. 

,\PPE 11, 1 ) ; ~  defendants f rom D ~ r i n ,  J., a t  F e b r u a r y  Tel.m, 1935, of the  
S u p r r i o r  Court  of YAXCEY. S e w  trial.  

At  , Ipr i l  Term,  1934, of the Superior  Cour t  of Yancaey County, the 
plaintiff recowred a judgment against the defendant J. R. P a t e  fo r  the  
s u m  of $121.91, which h a s  been duly docketed in the  oflice of the clerk 
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of the Superior Court of said county, and is now a lien on lands owned 
by the said defendant situate in Yancey County. The indebtedness for 
uhich said judgment mas recovered was contracted during the year 1928 
or the year 1929. 

On  28 October, 1933, S. W. McIntosh and his  wife executed a deed 
by which they conveyed to the defendant J. R. P a t e  the land described 
therein for a recited consideration of $6,000. After the execution and 
delivery of said deed, but before its registration, the defendant J. R. 
Pa te  caused the said deed to be altered by the insertion therein, after 
his name as the party of the second part, of the words, "and wife, Kittie 
Pate." The deed, as  registered in the office of the register of deeds of 
Yancey County, contains the names "J. R. Pate  and wife, Kit t ie  Pate," 
as parties of the second part, and conveys the lands described therein to 
the parties of the second part, their heirs and assigns. 

The plaintiff alleges in  his complaint that  "the defendant J. R. Pate, 
with intent to cheat and defraud his creditors, and especially this plain- 
tiff, as  plaintiff is informed and believes and nov  alleges, after he had 
procured the said deed, and after said deed had been executed, had the 
name of his wife, Kittie Pate, inserted so as to be able to make the claim 
that said land was o i ~ n e d  not by J .  R. Pate  individually, but by J. R. 
Pate  and his wife, Kittie Pate, by the entirety." This allegation is 
denied in the answer filed by the defendants. 

The defendants in their ausner allege that  the purchase money for 
said land, to  wit, the sum of $6,000, was the proceeds of a policy of 
insurance in which the defendant Kittie Pate  was the beneficiary; that  
prior to the execution of the deed described in  the complaint, the 
grantors therein, S. W. McIntosh and his wife, had executed a deed by 
which they conveyed the land described in said deed to the defendants 
J. R. Pate  and his wife, Kit t ie  P a t e ;  that after said deed had been 
executed, it was discovered that  by reason of an error in the description, 
the land conveyed thereby was not all the land -\ihich the grantors had 
contracted to convey to the grantees; that for this reason the first deed 
was returned to the grantors, with the request that  they cause a new 
deed to  be prepared, containing a proper description; that  by reason of 
a mistake of the draftsman the second deed contained only the name of 
J. R. Pate  as the grantee; and that  after the second deed h"ad been deliv- 
ered, and the mistake of the draftsman discovered, but before the same 
was registered, the defendants caused the name of Kit t ie  Pate  to be 
inserted in said deed as a party of the second part. 

The  plaintiff prays in his complaint that  the deed from S. W. 
McIntosh and wife, dated 28 October, 1933, as registered in  the office of 
the register of deeds of yancey County, be reformed by striking from 
said deed the words "and wife, Kit t ie  Pate." 
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The defendants i n  their answer pray that if i t  shall be held by the 
court that the words "and wife, Kit t ie Pate," were improperly inserted 
in said deed, the same be reformed by inserting the said words in said 
deed, thereby correcting the mistake made by the draftsman of said deed. 

*It lhe trial, the defendants tendered the following istme: 
"Was the name of Kittie P a t e  omitted from the deed of 28 October, 

1933, by reason of the mistake of the draftsman of said deed, as alleged 
in the answer ?" 

The court refused to submit this issue, and the defendants excepted. 
The court thereupon submitted issues, which were answered as follows : 
"1. Were the words 'and wife, Kit t ie Pate,' inserted in the deed of 

28 October, 1933, after the execution and delivery of said deed by S. W. 
XcIntosh and wife to J. R. Pate, and without the knowledge of said 
grantors ? Answer : 'Yes.' 

"2. I s  the defendant J. R. Pa te  the owner of the lands described in 
the complaint ? Answer : 'Yes.' " 

From judgment in  accordance with the verdict, the defendants ap- 
pealed to the Supreme Court, assigning errors as appsar in the case 
on appeal. 

I t 'a fson (e. Fouts for plaintifl. 
Charles  Iiutcltins for defendants .  

COEEOR, J. The issue tendered by the defendants at  the trial of this 
action arises on the pleadings. There was evidence elkited by the de- 
fendants on their cross-examination of the grantor in the deed referred 
to in the complaint, to wit, S. W. McIntosh, tending to sustain the 
affirmative of the issue. For  these reasons there was error in the refusal 
of the court to submit the issue tcmlered by the defendants, for which 
the defendants are entitled to a new trial. See McIntosh N. C. Prac. 
S; Pro(#., page 545, and cases cited in  the notes. I n  the absence of the 
issue, the defendants were deprived of an  opportunity to offer evidence 
in  support of their prayer for affirmative relief in this action. 

When the action is called for trial in the Superior Court, the plaintiff, 
if he is so advised, may tender an  issue arising upon his allegation, 
which is denied in the ausxer, that the alteration in  the deed was made 
by the defendant J. R. Pate  with the purpose to cheat 2nd defraud his 
creditors. An affirmative answer to such is,iue will be l~ert inent to the 
right of the defendants to equitable relief as prayed by them in their 
a n s w r .  See Respass  1;. Jones ,  102 N.  C., 5, 8 S. E., 770. 

The grantors in the deed which both parties to this action seek to 
have reformed are proper, if not necessary, parties to this action. See 
Szlls v. Ford ,  171 K. C.,  733, 88 S. E., 636; Moore I;. X c o r e ,  151 N. C., 
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555, 66 S .  E., 598. I f  either of the parties desires to have said grantors 
made parties to the action, before a new trial, they may by proper 
motion in  the Superior Court have an order entered to this effect. 

F o r  the error in the refusal of the court to submit the issue tendered 
by the defendants, the defendants are entitled to a new trial. I t  is so 
ordered. 

New trial. 

RALPH B. ARBOGAST r. BUNCOJIBE COUNTY AXD ROBERT C. COLLISS, 
TAX COLLECTOR FOR BUR'COMBE COUNTY. 

(Filed 9 October, 1938.) 

Municipal Corporations G c: Constitutional Law I +Service by publica- 
tion is sufficient notice of street assessments. 

Ch. 334, Public-Lwal Laws of 1923, relating to assessments for public 
improvements, is constitutional, and objection that the statute fails to pro- 
vide for personal serrice upon abutting landowners as to the date of final 
settlement is untenable, service by publication, as provided for in the 
act, being sufficient, since the act provides for notice and an ample oppor- 
tunity to be heard. 

CIVIL ACTIOX, before Finley, J., at  December Term, 1934, of BGX- 
CORZBE. 

The facts as agreed upon by the parties are substantially as follo~vs: 
"In accordance with the provisions of chapter 334 of the Public Laws 
of Kor th  Carolina for 1923, there was levied and charged against the 
land of  lai in tiff in H a w  Creek To~vaship, Buncombe County, . . . 
a certain paying assessment amounting to the sum of $973.13, with 
interest. Although the same is all due arid payable, no part  thereof has 
been paid. . . . After duc aduertisement, and in accordance with 
the provisions of said act, . . . the defendant Collins, tax collector 
of Buncombe County, sold said property at public auction . . . on 
6 Kolember, 1933, a t  which time Buncombe County became the last and 
highest bidder for the amount of . . . $973.15 ; and in further com- 
pliance with the provisions of said act a certificate covering said sale 
was issued to the county, dated 6 November, 1933. No objections to 
said paving assessment were filed by the plaintiff or any other person in  
the ofice of the clerk of the board of county commissioners prior to the 
first meeting of the board, a t  which the report of said assessment was 
approved and confirmed, and that no appeal to the Superior Court has 
been made by the plaintiff or any other person from said assessment, as 
is provided by the act hereinbefore referred to. That  in the paving of 
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the street adjacent to said property, in the levying of awessment against 
said property, i n  the sale of said property as hereinbefore referred to, 
and in the issuing of said certificate, and in all other things done by the 
defendants in regard to the matters here involved, the terms and condi- 
tions of said act have been fully complied with." 

Upon the foregoing facts the tr ial  judge was of the opinion tha t  
chapter 334 of the Public-Local Laws of 1923 "is constitutional, and 
that  Buncombe County i s  entitled, a t  the proper time, to have a deed 
made to it for the property described in the complaint." 

Froin the foregoing judgment the plaintiff appealed. 

D e V e r e  C.  L e n t z  a n d  W .  A. Sullivan for plaint i f f .  
C l in ton  R. H u g h e s  for defendant .  

BROGDEN, J. AS i t  is admitted that the paving of the street, the levy- 
ing of the assessment, and the sale of the property complied i n  all 
respects with the provisions of chapter 334 of the Pubh-Loca l  L a w  of 
1923, only one question of law can be presented, and that is whether 
said statute is  constitutional. 

The  statute provided for a petition to  be signed by two-thirds of "the 
abutting property owners." I t  further provided that  an accurate map  
of the various lots and lands abutting on the highway should be filed 
in  the office of the county clerk, "to be subject to public nspection," etc. 
The  statute proceeds as follows: "And upon the filing of said report the 
said board of con~missioners shall cause ten days notice to be given by 
publication in  some newspaper published in the city of Asheville, stating 
that  such report has been filed in the office of the county clerk, and that  
a t  the first regular meeting of the said board of commissioners to be held 
after the expiration of said ten days notice, the said board of commis- 
sioners would consider said report, and, if no valid objection be made 
thereto, the same would be adopted and approved by said board. Any 
owner of land affected by said lien for assessnzents shall have the right 
to be heard concerning the same before the said board of commissioners 
by filing objections thereto in writing, i n  the office of the county clerk, 
prior lo the first meeting of the board a t  which said report may be 
approved and confirmed, and any person so objecting to the confirmation 
or approval of said report shall state in said objections in writing what 
part, if any, of said assessments he  admits to be lawfully chargeable to 
his said land. . . . Any person shall hare  the right, within ten days 
after the approval or  confirmation of the same by the said board, and 
not after that  time, to appeal from the said decision of the said board of 
commissioners to the next term of the Superior Couri; of Buncombe 
County," etc. 
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The  only ground of assault upon the constitutionality of the statute 
set forth in  the brief of plaintiff is  "that the act does not provide for a 
personal notice to  be served on the property holder as to the date of final 
settlement, and only provides that  notice published in  a newspaper is  
sufficient,'' etc. Newspaper notices in street assessment cases have here- 
tofore been declared adequate by this Court. Vester v. Nashville, 190 
N. C., 265, 129 S. E., 593; Jones a. Durham, 197 N .  C., 127, 147 S. E., 
824. Adopting the words of the concluding paragraph in  Vester v. 
Nashville, supra, "The record presents a case in  which the plaintiffs were 
duly notified and given ample opportunity to be heard;  and if they saw 
fit not to avail themselves of the opportunity thus afforded, they cannot 
now be heard to impeach the validity of the ordinance or the assess- 
ment." 

The principles invoked in Beaufort County v. Mayo, 207 IT. C., 211, 
with reference to the rights of lienholders in tax foreclosures, have no 
bearing on the issues involved in this case. 

Affirmed. 

JOE FRANCIS, BY HIS K E ~ T  FRIEXD, EVE FRANCIS, v. CAROLIKA WOOD 
TURNING COMPANY ET AL. 

(Filed 9 October, 1935.) 

Master and Servant F a-compensation Act held a bar to plaintiff em- 
ployee's right to maintain suit at common law. 

Plaintiff and his employer were bound by the provisions of the Work- 
men's Compensation Act. On the morning of plaintiff's injury he was not 
working for his employer, but was allowed by his employer to use the 
machinery for his 01\11 personal ends. Compensation nas  denied under 
the Compensation ,4ct for that the accident (lid not arise out of and in  
the course of the employment. Thereafter plaintiff instituted this action. 
alleging negligence on the part of the emploxer. Held: Judgment as of 
nonsuit nas  properly entered a t  the close of all the evidence, for even 
conceding that the evidence established negligence of defendant emplojer, 
the Compensation Act balred all other rights and remedies of defendant 
employee except those provided in the act. 

APPEAL by plaintiff from Hill, Xpccial Judge, at  January  Term, 
1935, of SWAIN. Affirmed. 

This is an action to recover damages for personal injuries suffered 
by the plaintiff while he was operating a cut-off or r ip  saw in the plant 
of the defendant. I t  is alleged in  the complaint that  plaintiff's inju- 
ries were caused by the negligence of the defendant. 
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At the date of his  injuries, and for about one year prior thereto, 
plaintiff was and had been an  employee of the defendant, and as such 
employee had worked for the defendant in its mood turning plant. Both 
the plaintiff and the defendant were subject to  the ppovisions of the 
North Carolina Workmen's Compensation Act. 

The  plaintiff was injured on or about 4 September, 1931. H e  went 
into the plant of the defendant during the morning of the day he was 
injured, and, upon being informed by his foreman that  there was no 
work in the plant for him that  morning, he requested the foreman to 
permit him to use the cut-off or r ip  saw for the purpose of making a 
table for his own use. The  request w a s  granted. w h i l e  using the saw, 
plaintiff's hand was caught in the saw and was injured. 

Shortly after he was injured, plaintiff instituted a proceeding before 
the Kor th  Carolina Industrial  Commission for compensation under the 
provisions of the North Carolina Workmen's Compensation Act. Com- 
pensation was denied by the Industrial  Commission on i ts  finding that  
plaintiff's injuries were not the result of an  accident which arose out of 
and in the course of his  employment. Plaintiff did not appeal from the 
award denying compensation. 

This action was begun in  the Superior Court of Swain County. A t  
the close of the evidel;ce, on the motion of the defendant, the action was 
dismissed by judgment as of nonsuit. Plaintiff appealed to the Supreme 
Court. 

X o o d y  (e. X o o d y  and  I. C. Cralcford for plaintif f .  
J o h n s t o n  (e. I Iorner  for defendants .  

C o s s o ~ ,  J. The judgment in  this action is affirmed c~n the authority 
of Pilley v. Cot ton  Jf i l l s ,  201 N .  C., 426, 160 S. E., 479. The facts 
alleged in the complaint and admitted by the demurrer 111 that  case are 
idcntical x i t h  the facts shown by all the e~ idence  in t , ~ e  instant case. 
The dc.murrer mas sustained by the Superior Court, and its judgment 
was affirmed by this Court on plaintiff's appeal. 

I n  the opinion in that case it is said:  "Under the Workmen's Com- 
pensation Law every employer and employee, except as therein stated, 
is presumed to have accepted the provisions of the act, and to pay and 
accept compensation for personal injuries or death as therein set forth. 
Tlie plaintiff, not being in the excepted class, is  bound by the presump- 
tion. P. L. 1929, ch. 120, see. 4. I t  fo l lom by the expxss  terms of the 
statute (see. 11)  that  the rights and remedies thus granted to an em- 
ployee exclude all other rights and remedies of such employee as against 
his employer a t  common law, or otherwise, on account of the injury, loss 
of s e r~ ice ,  or death. The  appellant's suggested distinction between an  
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i n j u r y  by accident and  a n  i n j u r y  resulting f r o m  a negligent act  cannot  
avai l  h im.  By mutua l  concession between the  employer ancl employee 
who a r e  subject t o  the  compensation law the  question of negligence is 
eliminated. Conrad v. Foundry Co., 198 N. C., 723." 

Conceding without  deciding tha t  there was evidence a t  the  t r i a l  of the  
instant  case tending t o  show t h a t  plaintiff was in jured  by the negligence 
of t h e  defendant, a s  alleged i n  the  complaint,  he  cannot  recover i n  this  
action f o r  t h e  reason t h a t  both he  a n d  the defendant were bound by the  
prorisions of the  hTorth Carol ina Workmen's Compensation Act. One  
of the  provisions of th i s  act  is  t h a t  "the r ights  a n d  remedies herein 
granted t o  a n  employee when he  and  his  employer have accepted the  pro-  
visions of this  chapter,  respectively, to  pay  a n d  accept compensation 
on account of personal i n j u r y  or  death by accident, shal l  exclude all  
other r igh ts  a n d  remedies of such employees, h i s  personal representa- 
tives, parents, dependents, o r  next of kin, as  against  the  employer, a t  
common lam or  othernise, on  account of such in jury ,  loss of service, or 
death." 

Affirmed. 

CHARLES &I. BRITT v. C H E S T E R  R. HOWELL AXD HARRIS, GIBSOS,  
HOWELL COMPANY, INC.  

(Filed 9 October, 1933.) 

1.  Corporations G i-Complaint held sufficient to state cause of action 
against  corporation for  slander. 

The complaint alleged that plaintiff and the individual defendant were 
organizers ancl ofbeers of eoiupetitive business corporations, that a 1)ersoil 
sceliing to make a connection with one or the ut l~er  of the corporations 
called a t  the oftice of the corporate defendant, and that while there the 
individual defendant, acting for himself ant1 his corporate codtsfcndant. 
said that  plai~itiff was a thief, and that therefore the lirospect would not 
wimt to do business with plaintiff's corporation. Held: The demurrer of 
the corporate defendant, on  the ground that the complaint failed to state 
a cause of action against it, was properly overruled, a corporation being 
liable civilitel- for slailderuus words syokeli by its otficers or agents in  its 
service with i ts  authority, express or implied, and the coml)laint being 
sufficient to support the introduction of evidence of its liability within the 
rule. 

2. Same: Part ies  B b 

A corporation is liable for torts committed by its agents and servants 
precisely as  a natural person, and a corporation may be joined as a party 
defendant with its otticer or agent in an action for slander for words 
spoken by i ts  officer or agent in the service of the corporation and with 
its express or implied authorization. 
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APPEAL in civil action for slander by the corporate defendant from 
judgnient overruling its demurrer, entered by Warlick, J., a t  May Term, 
193S, of B r r x c o n r ~ ~ .  Affirmed. 

Lee Le. Lee for plaint i f f ,  appellee.  
I l e c u c l ,  Shuford Le. Hartshorn for de fendan t ,  appel lant .  

S C I ~ E K ~ I ~ ,  J. The corporate defendant assigns as its first ground for 
demurrer that  the complaint L'does not contain any allegation that  this 
defendant spoke or caused to be spoken the words alleged in the com- 
plaint to have been spoken by the defendant Chester R. Howell, or that  
the sl~eaking of such words by said Howell was either authorized or 
ratified by this defendant, and, therefore, that the said complaint does 
not state a cause of action against this defendant." 

The complaint alleges that  prior to the slanderous utterance the plain- 
tiff Br i t t  and the individual defendant Howell mere engaged together 
in the general food brokerage business as the Charles M. Br i t t  Company, 
that  their company had been put into receivership, and that  plaintifl, 
with others, had organized a new corporation, the Brit t ,  Shiver, Korcom 
Company, to engage in the same business in the same locality as the 
old company, and that  the defendant Howell, with other associates, had 
formed the defendant corporation for the purpose of tmgaging in the 
same business in  the same locality, and that  the representatives of the 
principal accounts of the old company were calling upon both of the 
new corporations with the view of investigating and recommending the 
appointment of brokers for their respective products in the Asheville 
territory, and that  when H. M. Phelps, a representa t i~e  of the C. H. 
Musselman Company, called on the defendant corporation, recently or- 
g a l l i d  by the defendant Howell, that  he, the said H o w ~ l l ,  "who was a t  
that  time acting for himself and his codefendant, the Harris, Gibson, 
Howell Company, being a t  that  time an  officer of said codefendant com- 
pany, to wit, its vice-president and treasurer, and did, in the interest of 
himself and his said company, solicit the brokerage account of the C. H. 
Xusselman Company, and at said time, in an effort to and with the 
deliberate intention of discrediting this plaintiff, and th. Britt,  Shiver, 
Norcorn Company, tlie said Chester R .  Howell made and uttered, and 
did falsely and maliciously speak and publish, of the plaintiff and of his  
said business tlie following words: 'That Charles hI. 13ritt sold mer- 
chmdise from the consigned stock of the C. H. Musselman Company, 
collecting for same, and kept the money for his own personal use, and 
that the Charles 31. Brit t  Company had to pay for same, and ( the  said 
Howell) felt sure that  my  company (the company represented by the 
said TI. 31. Phelps) would not want to do business with a thief.' " 
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A corporation is liable in an action for slander, or other tort, althougll 
the act may have been ultra vires and foreign to the objects of its crea- 
tion, and this liability extends to the tortious acts of its serrants done 
in its service, and nhether such acts yere  committed by the serrants in 
the service of the corporation or solely for their own purposes, or 
xvhether the corporation authorized or participated in the tortious act 
are questions of fact for thc jury, IIussey V .  l?. R., 98 N. C., 34, and a 
corporation may be held liable for slander n hen the defamatory ~vords 
are uttered by one of its officers or agents either by its express authority 
or in the course of his emnlo~nierit and under such circumstances as to 

L " 
fairly and reasonably warrant  the inference that  such words were so 
authorized. Coiton v. Fishcries Products Company, 177 N. C., 56. 

TfTe think the allegations in the complaint are sufficient to permit the 
introductiou of proof of such facts as might support the inference that  
the alleged slanderous and defamatory words were spoken by the indi- 
vidual defelldant in the service of the corporate defendant and by its 
authoritj-, and that  his Honor, i n  overruling the first ground a~sigl~ecl  
for demurrer, made a correct application of the principles of the law 
enunciated by this Court and the text-writers. 

The  corporate defendant assigns as  its second ground for demurrer 
that  it "appears from the face of the complaint there is a misjointler 
of parties defendant in this action." The question here presented is 
ans~vered adversely to the demurrant by both Cotton v. Fisher~cs Products 
Company, supra, and Hussey v. R. R., supra. In the latter case the 
folloving is quoted as applicable to an  action for slander instituted 
against a railroad corporation and its general manager: "The result of 
the modern cases is, that  a corporatiou is liable civilifer for torts coni- 
mittecl hy its servants or agents, precisely as a natural person; and i t  is 
liable as a natural  person for the acts of its agents, done by its authoritx, 
express or implied, . . . The corporation, and i ts  servant, by whose 
act the injury was done, may be joined in  an  action of tort in the nature 
of trespass." 

Affirmed. 

CAROLINE DOWLIKG v. J. CHARLES TVIKTERS, EXECUTOR. 

(Filed 9 October, 1935.) 

Process B e-Service may not be had on personal representative of de- 
ceased auto owner under C. S., 491 (a) .  

The statute, C. S.. 491 ( a ) ,  proriding that summons may be served on 
a nonresident automobile owner in an action involving an accident occur- 
ring in this State, by serrice through the Commissioner of Revenue, and 
that automobile olyners who use our public highways shall be deemed to 
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hare appointed the Commissioner of Revenue their process agent, makes 
no provision for service on the personal representative of a deceased auto- 
mobile owner who dies after an accident occurring in this State and before 
service of process, and service under the statute upon such personal repre- 
sentative coi~fers no jurisdiction on our courts, since s n  agency, unless 
conpled with an interest, is terminated by the death of the principal. 

APPEAL by plaintiff from Devin, J., a t  March Term, 1935, of VANCE. 
Tratisitory action brought by nonresident in the Superior Court of 

V m c e  County against personal representatire of nonrrsident decedent 
to  recover damages for alleged negligent injury grov-ing out of automo- 
bile accident or collision occurring on public highway in this State. 

I t  appears from the complaint that  the plaintiff is a resident of the 
State of N e v  Jersey;  that the defendant is the duly appointed repre- 
sentative of the estate of George P. Dowling, deceased, having qualified 
as such in the Orphans' Court of Camden, New Jersey, and that  the 
cause of action, upon which plaintiff sues, is one in tort to recover dam- 
ages for personal injuries alleged to have been caused by defendant's 
testate, a resident of New Jersey, while operating a motor vehicle on one 
of the public highn-ays in Vance County, this State. 

S e n i c e  of process n a s  had upon the defendant through the Commis- 
sioner of Revenue, as  p r o ~ i d e d  by ch. 75, Public L a m  1329. 

The defendant appeared specially and moved to quash the summons 
on the ground that  he had not been brought into court on any valid and 
binding s e r ~ i c e  of process. The  motion was allowed, and from this 
ruling plaintiff appeals, assigning error. 

A.  A. Bunn, J .  H.  Bridgers, and J .  B. Hicks for plairztif. 
Perry & Kiftrell for defendant. 

STACY, C. J. T h e  plaintiff is  a nonresiclent ; the defendant, a non- 
resident executor of a nonresident decedent; the cause o' action, transi- 
tory, growing out of a motor vehicle accident or collision: occurring on a 
public highway in  this State. Plaintiff alleges she was riding as a guest 
of defendant's testate a t  the time of the injury. 

I s  s e r ~ i c e  of summons through the Commissioner of Revenue, as pro- 
vided by C. s., 401 ( a ) ,  for service of process on n o n r e d e n t  operators 
of motor vehicles on the public highways of this State, sufficient to bring 
the defendant into court in the instant case so as to confer jurisdiction 
over the person of the defendant? The answer is, No. Smith v. 
Haughton, 206 N .  C., 587, 174 S. E., 506. 

I t  is provided by the statute in  question tha t  a nonresident who 
accepts the benefits of our lams by operating a motor vehicle on the 
public highways of this State shall be deemed to have appointed the 
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State Commissioner of Revenue "his true and lawful attorney up011 
whom may be served all summonses or other lawful process in  any 
action or proceeding against him, growing out of any accident or colli- 
sion in which said nonresident may be involved by reason of the opera- 
tion by him, for him, or under his control or direction, expres  or im- 
plied, of a motor vehicle on such public highnay of this State," etc. 
Then follows provision as to how service may be obtained through the 
office of Commissio~icr of Revenue. The validity of the act was upheld 
in Ashley r .  B T O I ~ ,  198 3. C., 369, 151 S. E., 725; Bigham v. Foor, 
201 N. C., 14, 158 S.  E., 548. 

I t  will be observed the statute makes no provision for service of 
process upon the executor, ailministrator, or personal representative of 
the nonresident motorist, nho,  if liring, might h a l e  been served ~ ~ i t h  
process under the act. Nor i s  it  provided that such "appointment" shall 
be irrevocable. 

I n  considering a similar statute, the Wisconsin Supreme Court held 
that it did not provide for service of process upon the executor, admin- 
istrator, or personal representatire of a deceased nonresident, who, i n  
his lifetime, had opcrated a motor I ehicle on the highways of Wisconsin, 
but v h o  died prior to service of surnnions through the designated state 
official. Slate ex rel. Ledzn v. Davison, 216 TVis., 216, 96 A. L. R., 5h9. 
The language of our statute suggests a like interpretation. 

I t  is also the general holding that  an  appointment or agency, unless 
it be a power coupled with an  interest, is terminated by the death of the 
principal. Fi8her v. T m s t  Co., 138 N .  C., 90, 50 S. E., 593; Wain- 
wright 1;. Xmscnburg, 129 X. C., 46, 39 S. E., 723.  

The rule that  death revokes a simple agency was held to preclude sub- 
stituted service in case of death of the defendant, a nonresident, under 
a provision making the comn~issioner agent for the acceptance of process 
in Lepre 1;. Trust C'o., 11 N. J. Nisc. R., 887, 168 Atl., 858. 

The nlotion to dismiss was properly allowed. 
Affirmed. 

(Filed 9 October, 1935.) 

1. Executors and Administrators F f-Heirs a t  law held entitled to  main- 
tain action without showing executor's refusal under facts of this case. 

Insured attempted to change the beneficiary in policies of life insurance 
to his sister. After his death, his heirs nt law instituted this action to 
set aside the purported change of beneficiary, and it appeared that plain- 
tiffs had previously diallenged the riglit of insured's executor to act in 
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the premises by filing a caveat, and that the executor was joined as a 
defendant in the action, and that he denied the allegations of the com- 
plaint and supported the contentions of his codefendant. Held: Failure 
of plaintiffs to show a demand on the executor to bring the action and 
his refusal to do so is not sufficient cause for dismissing the action as in 
case of nonsuit, it clearly appearing that the executor was in opposition 
to plaintiffs, and the law not requiring the doing of a vain or useless 
thing. 

2. Evidence K b- 
A nonespert witness who has had opportunity of knowing and observ- 

ing a person may testify from his own personal obswvation as to his 
opinion of the sanity or insanity of such person. 

3. Appeal and Error L b- 
Where jud,aent of nonsuit against plaintiffs is reversed on appeal, 

subsequent proceedings in the trial court after the entering of the judg- 
ment as of nonsuit which adversely affected the interests of plaintiffs, are 
vacated. 

APPEAL by plaintiffs from Small, J., at  April  Term, 1935, of WAYNE. 
Civil action to  recover for the estate of Cicero Harr is ,  deceased, the 

proceeds of two life insurance policies. 
The facts are these: 
1. The  plaintiffs are children of Cicero Harris ,  deceased. 
2. On 17 July,  1922, two life insurance policies wwe taken out by 

plaintiffs' father, both made payable to his estate. 
3. In 1025, as permitted by the terms of the policies, the beneficiary in 

the policies v a s  changed to Cora Harris ,  wife of the insured and mother 
of plaintiffs. 

4. Cora Har r i s  died in  1926. 
5. Pr ior  to his  death, and between the years 1926 and 1931, Cicero 

Harr is  again changed, or attempted to change, the beneiiciary in  each of 
his life insurance policies to his sister, Jensie Aycock. 

6. Cicero Har r i s  died in  1933, leaving n last will and testament in 
which he appointed his brother-in-law, Luby Aycock, executor of his 
estate. 

7. Plaintiffs filed a caveat to the will of Cicero H a r ~ i s  in July,  1933. 
Thereafter, this action was instituted to annul the last change of bene- 
ficiary in  the life insurance policies on the grounds of undue influence 
and mental incapacity a t  the time of said purported change. 

The plaintiffs offered two witnesses, W. W. Spivzy and Florence 
Harris ,  brother-in-law and daughter of the deceased, >rho, after proper 
predicate, would have testified, if permitted to do so, that  in their opin- 
ions Cicero Harr is  was not mentally competent to execute the last change 
of beneficiary in his insurance policies. On objection, this evidence was 
excluded. Exception. 
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At the close of plaintiffs' evidence, motion for judgment as  of non- 
suit was allowed. Thereafter, the court proceeded to t ry  title to the 
insurance funds (which had been paid into the clerk's office by consent), 
and the plaintiffs were not allowed to cross-examine witnesses or to take 
part  in the subsequent proceedings. Exceptions. 

From the judgment of nonsuit and from the judgment declaring 
Jensie dycock entitled to the insurance funds, the plaintiffs appeal, 
assigning errors. 

J .  Faison Thornson, W .  A. Dees, and iYeedham W .  Outlaw for plain- 
tiffs. 

Scott B. Berkeley and Kenneth C. Royal for defendants. 

STACY, C. J., after stating the case: Plaintiffs mere nonsuited and 
barred from participation in the proceedings ostensibly upon the ground 
that  no showing of demand upon the executor to bring the action and 
refusal on his part  had been made a t  the time the evidence of mental 
incapacity  as offered. Plaintiffs had, however, previously challenged 
the right of tlie executor to act in the premises by filing caveat to tlie 
will, and it appears that  the executor has joined n i t h  his wife and 
codefendant in the present action in  supporting her claim and denying 
the allegations of the complaint. The executor is clearly in oppositioil 
to the plaintifis. T h s  was sufficient under the principle that  the law 
nil1 not require a vain or useless thing to be done. Shuford c. Cook, 
164 5. C., 46, 80 S. E., 61; XcGuire c. T.l'illiams, 123 N. C., 349, 31 
8. E., 627; Woolen 6'0. v. Xcliinnon, 114 N. C., 661, 19 S. E., 761; 
LYizon v. Lonq, 33 N .  C., 428. 

The matters pleaded in  defense, upon proper showing, may be amply 
sufficient to defeat the plaintiffs' claim. This, ho~,ever, mould not seem 
to justify the exclusioi~ of their evidence or the judgment of nonsuit. 
The competency of the evidence is not seriously questioned. I t  is well 
established that  anyone who has observed another, or conversed with 
him, or had dealings with him, and a reasonable opportunity, based 
thereon, of forming ail opinion, satisfactory to himself, as to the mental 
condition of such person, is permitted to give his opinion in evidence 
upon the issue of mental capacity, although the witness be not a psychia- 
trist or expert i n  mental disorders. S. v. Keaton, 209 E. C., 607, 172 
S. E., 179; White v. Elines, 182 N .  C., 275, 109 S. E., 31. "One not an 
expert may give an opinion, founded upon observation, that  a certain 
person is sane or insane." TYhitaker v. Hamilton, 126 N .  C., 465, 35 
S. E., 815. 

Any witness who has had opportunity of knowing and observing the 
character of a person, whose sanity or mental capacity is assailed or 
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brought in question, may not only depose to the facts he knows, but may 
also give in evidence his opinion or belief as to the sanity or insanity 
of the person under review, founded upon such knowle~ge and observa- 
tion, and i t  is for the jurors to ascribe to his testimony that  weight and 
credibility which the intelligence of the witness, his means of knowledge 
and observation, and all the circumstances attending his testimony, may 
in their judgment deserve. Clary v. Clary, 24 N. C., 78. 

After sustaining the demurrer to  the evidence, Jensie Aycock was per- 
mitted to proceed to t ry  her claim of title to the insurance funds, and the 
plaintiffs were barred from further participation in the proceedings. At 
this, counsel for plaintiffs complain, because, they say, they were thereby 
involuntarily required to play a r81e somewhat similar to that  of Abner 
Dean in Bret Harte's "The Society Upon the Stanislaus": 

"Then Abner Dean of Angel's raised a point of order-when 
A chunk of old red sandstone took him in the abdomen, 
And he smiled a kind of sickly smile, and curled u p  on the floor, 
And the subsequent proceedings interested him no inore." 

I f  counsel were thus embarrassed, as they doubtless facetiously sug- 
gest, it  is cnough to say a reversal of the judgment of nonsuit ex necesoi- 
ta le  racates all that  transpired thereafter which adversely affected their 
interests. l l a t y e f t  v. Lee, 206 K. C., 536, 174 S.  E., 498. This gives 
them another opportunity to be heard. 

Re~er sed .  

E. E. WEST, ADMINISTRATOR OF OLIVER WEST, DECEA~IED, V. COLLISS 
BAIiING COJIPAXP, CECIL POPE, A S D  0. V. PRESSLEL'. 

(Filed 9 October, 1036.) 

1. Evidence E e- 
Where the material allegations of a paragraph of the complaint are ad- 

mitted in the a n s ~ e r s ,  defendants' exception to the admission of the 
paragraph in evidence cannot be sustained: 

2. Master and Servant D b- 
An admission that on the day of the accident one of defendants was an 

enlployee of his codefendant, and as such employee was authorized and 
directed from time to time to drive defendant employer's truck, is evidence 
tending to show that a t  the time of the injury in suit the employee was 
driving the truck within the scope of his employment. 
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3. Negligence D c- 
Where there is eridence tending to show that  plaintiff's intestate was 

injured as  a result of defendants' negligence, and no evidence of con- 
tributory negligence, defendants' esception to the refusal to grant their 
motions for judgment as  of nonsuit cannot be sustained. 

4. Torts B a-Evidence held to show t h a t  intestate's injuries resulted from 
joint negligence of defendants. 

Evidence that plaintiff's intestate n a s  struck and injured by a car 
driven by one of defendants, and that  as he mas attempting to rise from 
the pavement where he had been Bnocked bx the impact, he was struck 
and injured by a truck driven by another defendant in the course of his 
employment by the third defendant, and that the negligence of the drivers 
of both cars caused the respective accidents, and that intestate died from 
the injuries thus inflicted, i s  ?held to  show that  the proximate cause of the 
injurieu was the joint and concurrent negligence of defendants, arid the 
doctrine of intervening negligence has no application. 

A r r k s ~  by defendants f r o m  Tl'arlicli, J., a t  Apr i l  Term,  1933, of 
B u s c o ~ r n ~ .  ,lffirmed. 

T h i s  is a n  action to recover damages for  the death of plaintiff's i n k s -  
tate, nlio, n l d e  he v a s  crossing a street i n  the city of Ashevillr, was 
struck, knocked t l o ~ ~ n ,  and i~ l ju rc t l  by a n  nu tomolde  tlri1-en by the 
defendant 0. V. Pressley. Af te r  llc n.as knocked down and  injurcd,  
and  while h e  was at tempting to rise, plaintiff's intestate was struck and 
injured by a t ruck owned by t h e  tiefentlaiit C'ollilis Baking  Company, 
and  driven by the defendant Cecil Pope.  T h e  t ruck driven by the 
defendant Cecil P o p e  mas following immediately behirid the automobile 
dr iven by t h e  defendant 0. V. Pressley, and  both the  t ruck and the 
automobile were being driven on said street, approaching a n  intersection, 
a t  a n  excessive ra te  of speed, a t  the t ime they struck and in jured  plain- 
tiff's intestate. H e  died i n  a hospital i n  the  city of Asheville shortly 
a f te r  lie mas injured.  H i s  death was the result of his injuries. 

T h e  action was begun and  tried i n  the  general  county court of Bun-  
combe County. 

T h e  issues ar is ing upon the  pleadings were submitted to  the ju ry  and 
answered a s  follows : 

"1. W a s  the plaintiff 's intestate, Oliver West, in ju red  and  killed by 
reason of the negligence of the  Collins Baking  Company, as  alleged i n  
the answer ? Answer : 'Yes.' 

"2. W a s  the plaintiff's intestate, Oliver West, in ju red  and  killed by 
reason of t h e  negligence of Cecil Pope,  as  alleged i n  the  compla in t?  
Answer : 'Yes.' 

"3. W a s  t h e  plaintiff's intestate, Oliver West, in ju red  and  killed by 
reason of the negligence of the defendant 0. V. Pressley, as  alleged i n  
the answers of his codefendants? Answer : 'Yes.' 
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"4. Did the plaintiff's intestate, Oliver West, by reason of his on-n 
negligence contribute to his in jury  and death, as alleged in the answers? 
Answer : 'No.' 

"5. What  damages, if any, is the plaintiff entitled to recover? An- 
swer : '$6,250.) " 

From judgment that  plaintiff recover of the defendants, jointIy and 
severally, the sum of $6,250, with interest and costs, the defendants 
appealed to the Superior Court of Buncombe County, assigning errors 
in the trial. 

At the hearing of defendants' appeal by the judge of the Superior 
Court, each and all of their assignments of error were o~erru led ,  and 
the judgment of the general county court was affirmed. 

The defendants appealed to the Supreme Court, assigning as errors the 
rulings of the judge of the Superior Court overruling their assignments 
of error on their appeal from the judgment of the general county court. 

George F .  ilfeadozus and Jones & Ward for plaintiff. 
Johnston & Horner for defendant Collins Baking Compurly. 
Sanford W .  Brown for defendant Cecil Pope. 
0. K.  Bennett for defendant 0.  V .  Pressley. 

CONKOR, J. On their appeal to this Court, the defendants contend 
that ihere was error in the refusal of the judge of the Superior Court 
to sustain their exception to the admission of a paragraph of the com- 
plaint a t  the trial in the general county court as e~idenc,.. The material 
allegations of the paragraph are admitted in the anwers .  For  this 
reason the contentions of the defendants cannot be sust,lined. 

The admission in the answer that  on the day plaintiff's illtestate was 
injured by the truck which was own2d by the defendant Collins Baking 
Company, and driven by the defendant Cecil Pope, the defendant Cecil 
Pope mas an  employee of his codefendant, and as such employee was 
authorized and directed from time to time to drive said truck, was evi- 
dence tending to show that  a t  the time plaintiff's intestate was injured, 
the defendant Cecil Pope was driving the truck within the scope of his 
eniployment. See Jefrey v. Xfg. Co., 197 N .  C., 724, 150 S. E., 503. 

The defendants further contend that  there was error in the refusal of 
the judge of the Superior Court to sustain their exception to the refusal 
of the general county court to allow their motion for judgment as of 
nonsuit a t  the close of all the evidence. There was evidence a t  the t r ia l  
in the general county court tending to show that  plaintiff's intestate was 
killed by the negligence of the defendant. There was no evidence tend- 
ing to show that  plaintiff's intestate by his own negligence contributed to  
his injuries which resulted in  his  death. Fo r  this reason, the contention 
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of the  defendants cannot  be sustained. T h e r e  was n o  e r ror  i n  the 
refusal  of t h e  t r i a l  court t o  allow defendants' motion f o r  judgment a s  
of nonsuit.  

T h e  principle applied i n  Hinnanf v. R. R., 202 S. C., 459, 163 8.  E., 
555, a n d  i n  Ballinger v. Thomas, 195  N .  C., 517, 142 S. E., 761, t h a t  
when two defendants have been negligent, but  the negligence of one is 
insulated by  t h e  negligence of the  other, which is  the sole proximate 
cause of t h e  i n j u r y  suffered by the plaintiff, t h e  former is not liable to  
the plaintiff fo r  damages resultiiig f r o m  the injury,  is  not applicable t o  
the facts  s h o n n  by  all  the  evidence a t  the t r i a l  of the  instant  caw. 
Here,  a l l  the evidence shows t h a t  the  proximate cause of the ill juries 
~ i h i c h  resulted i n  the  death of plaintiff's intestate, mas the joint and 
concurrent negligence of the  defendants. F o r  this  reason the defend- 
a n t s  a r e  jointly liable to the  plaintiff', on the priiiciple stated iu  T.lT1tife 
v. C'urolzna Realty Company, 182 N .  C., 536, 109 S. E., 56.2, and  ap-  
plied i n  Xyers  v. Southem Public Utllifles CO., ante, 293 (293) ,  180  
S. E., 695, a s  fol lous:  "Where a n  i l l jury to a th i rd  person is proxi- 
mately caused by t h e  negligence of two persons, to  whatever degree each 
m a y  have contributed t o  t h e  result, the negligence of one m a y  not 
exonerate the  other, each being a joint tort-feasor, a n d  the  person so 
injured m a y  maii l ta in his  action f o r  damages against one or  both." 

A s  neither of the  assignments of error  on this appeal  can  be sustained, 
the judgment  i s  

Affirmed. 

GAITHER CARTER v. N. P. ANDERSON A K D  H. C. ANDERSON, ADMIXIS- 
TKATOK OF  THE ESTATE O F  \V. C .  ANDERSON, DECEASED. 

(Filed 9 October, 1933.) 

1. Appeal and  E r r o r  J c- 
The findings of fact by the trial court upon the hearing of a motion to 

set aside a judgment tor excusable neglect, N. C .  Code, 600, are  conclusive 
on appeal when supported by any competent evidence. 

2. Judgments  K +Judgment held taken upon ne,glect of client present at 
time of refusal of his attorney's motion for continuance. 

Although the neglcct of a n  attorney employed to defend ail actit111 will 
not ordinarily be imputed to his client, and will not, therefore, preveut the 
setting aside of a judgment by default upon a showing of excusable neg- 
lect and a meritorious defense, N. C. Code, 600, where the trial court 
finds upon supporting evidence that defendants and their attorney were 
present in court a t  the beginning of the term a t  which the judgment \\as 
rendered, that defendants' motion for a continuance was refused, and that 
defendants and their attoruey thereupon left the court room without defi- 
nite agreement with the court or opposing counsel, and did not return to 
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defend the case, and that both defendants and their attorney had failed 
to exercise due diligence, the court's refusal of the motion to set aside 
the judgment will be affirmed on appeal. 

SCICENCK, J., took no part in the consideration or decision of this case. 

APPEAL by defendants from Warlick, J., a t  March Term, 1935, of 
MADISON. Affirmed. 

This was a motion made by defendants to vacate and set aside a judg- 
ment rendered against them a t  the March, 1934, Term of court of Madi- 
son County. After due notice, the matter regularly came on to be heard 
before his Honor, Wilson Warlick, judge presiding at the March, 1935, 
Term of Madison Superior Court, and after hearing the reading of affi- 
davits and argument of counsel, the court refused to grant  the motion of 
defendants, and judgment was rendered as follows : 

"The above entitled matter coming on for a hearing before his Honor, 
Wilson Warlick, judge presiding, and being heard upon the verified 
motion to set aside and vacate the judgment heretofore rendered in said 
cause a t  the Xarch,  1934, Term of the Superior Court of dladison 
County, and being heard upon said verified motion, together with affi- 
davits submitted by both the plaintiff and the defendanis, the court finds 
the following facts: 

"That this action, as above entitled, was duly commenced and was 
pending and a t  issue prior to the March, 1934, Term of the Superior 
Court of hladison Coulity; that  said case was duly placed upon the civil 
calendar for trial a t  said March Term, 1934, and that  the defendants, 
represented by their at tor~iey,  I. C. Crawford, werc in attendance upon 
said court during Monday and Tuesday of said te rm;  that  the defend- 
ants, through their attorney, made a motion for a continuance of said 
case, which motion was denied. 

"That thereafter, without obtaining permission of the court, the de- 
fendants, together with their attorney, left the court without any defi- 
nite agreement with the court or the attorneys in  op~os i t i on  that  said 
case would not be reached for trial, did not return to defend said case; 
that said case was duly reached for tr ial  on Friday, during the March 
Term, 1934, and a jury was regularly impaneled, issul2s submitted and 
answered by the jury in favor of the plaintiff, and judgment pronounced 
thereon. 

"Upon the above findings of facts, the court being of the opinion that  
the defendants and their attorney had not exercised due diligence in the 
defense of their cause, 

"It is therefore, upon motion of Guy 1'. Roberts and John  H. Mc- 
Elroy, attorneys for plaintiff, 

"Ordered, adjudged, and decreed that  the defendants' motion to vacate 
and set aside the judgment heretofore rendered be and the same is hereby 
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denied. A11 affidavits are herewith incorporated herein. Wilson War- 
lick, Judge Presiding." 

The  only exception and assignnierit of error is that  "The court erred 
in orerruling defendants' motion to vacate and set aside the judgment 
rendered against them." 

John IT. SlcElroy and Guy V .  Roberts for plainf i f .  
J .  I.'. Jordan, Jr., and Calcin R. Edney for defendants. 

CLARKSON, J. The question presented: Did appellants, defendants in 
the tr ial  court, exercise due care arid diligence in the preparation and 
trial of the case against them sufficient to justify the vacating and setting 
asidc of the judgment rendered against them in the Superior Court of 
Madison County, N. C.? We think not. 

This is  a motion by defendants to set aside a judgment for excusable 
neglect, under N. C. Code, 1931 (Xichie) ,  sec. 600, which, in part, is as 
follows: "The judge shall, upon such terms as may be just, a t  any time 
within one year after notice thereof, relieve a party from a judgment, 
order, verdict, or other proceeding taken against him through his inis- 
take, inadvertence, surprise, or excusable neglect, and may supply ail 
omission in any proceeding," etc. 
-1 judgment may be set aside under this section if the moving party 

can show excusable neglect, and that he has a meritorious defense. 
Dunn 1;. Jones, 195 K. C., 354; Botcie v. Tucker, 197 X. C., 671. 

I n  Helderrnan v. Jlills Co., 192 hi-. C., 626 (629), it  is said:  ('The 
negligence of the attorney, upon the facts found, eTen if conceded, will 
not hc imputed to defendant, who n a s  free from blame. E J ~ ~ a r d s  V. 

Builer, 186 N. C., 200." 
I n  the present cause the court below found the facts. There was 

sufficient competent evidence to support these findings of fact, and 
therefore conclusive upon appeal by defendants to this Court. I l ( ~ 1 d e ~ -  
man L'. ;lIills C'o., supra, p. 628.  

Upon the facts found, we (lo not think the judgment should be set 
aside on the most liberal construction of the act. The court below 
found that  defendants were to b l x x .  "That the defendants and their 
attoriley had not exercised due diligence in the defense of their cause." 
The case was calendared for trial a t  the March Terni, 1934, of the 
Superior Court of AIadisoi~ County, N. C'. Defendants brought their 
attorney u i t h  them from another county. d motion n a s  made to the 
court by their attorney, the defendants being present, to coi~tinue the 
case. The court deriied this motion. The defendants and their attorney 
left the court without any definite agreement with the court or the 
attorneys for the opposition and never returned to defend the case. 
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We do not think Sutherland v. McLean et al., 199 N. C., 348, cited by 
defendants, applicable to the facts in this chase. I n  that  case the client 
was relying on his attorney and had no personal knowledge of the situa- 
tion. I n  the present case, the defendants were i n  court and knew that  
the court had refused to continue their case; notwithstanding this, they 
and their attorney left the court without any definite agreement with 
the court or with the opposing counsel. 

Fo r  the reasons given, the judgment of the court below is 
Affirmed. 

S C I I E N C I ~  J., took no part  i n  the consideration or decision of this case. 

CHARLES BAILEY, BY HIS NEXT E ~ I E N D ,  E. D. BAILEY, v. TOM ROBERTS 
A X D  WIFE, ELIZABETH ROBERTS, AND ED ROIBERTS. 

(Filed 9 October, 1!335.) 

1. Appeal and Error G c-Appellant held to have abandoned some of 
exceptions on appeal. 

Where defendant takes 110 esception to the portion of the judgment 
holding adversely to him on a point of law constituting one of his grounds 
for demurrer, and on appeal from the judgment overruiing the demurrer, 
fails to discuss this aspect of the case in  his brief or cite authorities, 
Rule 28, defendant will be deemed to have abandoned his contention in 
respect to this aspect of the case. 

2. Pleadings E c- 
The trial court has the discretionary power to allow plaintiff to amend 

his complaint, upon the hearing of defendants' demurrer thereto, so as to 
allege that the negligence complained of was the proximate cause of the 
injury. C. S., 547. 

APPEAL by defendants from Phillips, J., a t  J u l y  Term, 1935, of 
MITCHELL. Affirmed. 

The  defendants demurred to  the complaint. The  demurrer is as fol- 
lows: "1st. Fo r  the reason that  plaintiff has not legal capacity to sue. 
I t  appears upon the face of the complaint that  the plaintiff is a minor 
under the age of 21 years, and his next friend, E. D. Bailey, is a non- 
resident of the State. I t  does not appear that any next friend or guar- 
dian has been appointed in Tennessee, the state of the residence of the 
plaintiff, and that  no ancillary guardian or next friend has been ap- 
pointed in  this State. 2d. Fo r  the reason that  the complaint does not 
state a cause of action, i n  that  no particular negligence is alleged or 
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sufficiently described, and no allegation is made that  such negligence is 
the proximate cause of any injury which the plaintiff alleges he re- 
ceived." 

The court below made the following order: "After hearing the argu- 
ments of counsel for  both plaintiff and defendants, upon the demurrer of 
the defendants, the court, upon its own motion, made the following 
order: Demurrer of the defendants heard and the court. upon the hear- 
ing, i n  its discretion, allowed the plaintiff to amend paragraph nine of 
the complaint so as to allege that the negligent acts complained of in the 
preceding paragraphs were the proximate cause of the injury." 

The court below signed the following judgment: "This cause coming 
on to be heard before his Honor, F. D. Phillips, judge presiding a t  the 
Ju ly  Term, 1935, of the Superior Court of Mitchell County, upon the 
demurrer filed to the complaint in this action, and after reading the 
pleadings and argument of the counsel, the court being of the opinion 
that E. D. Bailey has been properly appointed as the next friend, and as 
such is entitled to prosecute this cause on behalf of the infant, Cliarlzs 
Bailey; and the court being further of the opinion that  the acts of negli- 
gence complained of are sufficiently set forth, but in its discretion per- 
nlitting an  amendment as shown by an  order made in this cause: Now, 
therefore, i t  is ordered, adjudged, and decreed that  the demurrer be and 
the same is  hereby overruled, and the defendants allowed the statutory 
time within which to answer; that  the plaintiff be allowed to amend his 
complaint by adding after the word 'ne&enee7 in the first line of para- 
graph nine the words 'which negligence was the proximate cause of the 
injury.' F. Donald Phillips, Judge Presiding." 

The defendants excepted and assigned errors and appealed to the 
Supreme Court, as follows: "1st. F o r  that  the court, in his  discretion 
upon the hearing of the demurrer, allowed the plaintiff to amend para- 
graph nine of the complaint so as to allege that  the negligent acts com- 
plained of in the preceding paragraph were the proximate cause of the 
injury. 2d. Fo r  that  the court overruled the demurrer and signed the 
judgment of record." 

Alden P. Honeycutt and Watson  d Fouts for plaintiff. 
W .  C. Berry and Charles Hutchins for defendants. 

CLARKSON, J. The  first contention made by defendants in the de- 
murrer is to the effect that  the plaintiff has no legal capacity to sue. 
JTe think this position taken by defendants has been abandoned. 

I n  the judgment of the court below is  the following: "The court 
being of the opinion that  E. D. Bailey has been properly appointed as 
the next friend and, as such, is  entitled to prosecute this cause on behalf 
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of the infant, Charles Bailey." The defendants, as to this aspect, filed 
no exception and assignment of error, nor did they comply with Rule 28 
(200 N. C., 831)) which, in part, is as follows: "E:xceptions in the 
record not set out in appellant's brief, or in support of which no reason 
or argument is stated or authority cited, will be taken as abandoned by 
him." 

The question involved: Did the court err  i n  permitting the plaintiff 
to amend his complaint upon the hearing of the demurrer? We think 
not. 

I n  Hood, Cornr., v. Love, 203 N .  C., 583 (585), i t  is said:  "In the 
case of S. v. Bank, 193 R. C., a t  pp. 527-8, citing numsrous authorities, 
we find: 'When a case is presented on demurrer we are  required by the 
statute, C. S., 535, to construe the complaint liberally "with a view to 
substantial justice between the parties," and in enforcing this provision 
we have adopted the rule '(that if in any portion of it, or to any extent, 
it  presents facts sufficient to constitute a cause of action, or if facts 
sufficient for that  purpose can be fair ly gathered from it, the pleading 
nil1 stand, however inartificially i t  may have been drawn, or however 
uncertain, defective, and redundant may be its statements. For,  con- 
trary to the common-law rule, every reasonable intendment and pre- 
sun~pt ion  must be made in favor of the pleader." ' " ( Citing numerous 
authorities.) ('The trial court has plenary power, without consent, to 
amend pleadings, so far  as the amendment did not allege substantially a 
new cause of action. Bridgeman v. Ins. Co., 197 N .  C ,  599. Allowing 
all amendments in  pleadings i s  in the sound discretion of the court. 
Sheppard c. Jackson, 198 N .  C., 627. The  tr ial  court zan, in its discre- 
tion, amend pleadings before or after judgment to conform to facts 
proved. Finch v. R .  R., 195 N .  C., 190." N. C. Code (Michie), 1935, 
see. 547. 

We do not discuss the allegations of the complaint, as the matter goes 
back for a tr ial  on the merits. The  allegations as to  the liability as 
joint tort-feasors are sufficient i n  law. illoses v. Norganton, 192 N.  C., 
102; Lineberger c. C i f y  of Gastonia, 196 N .  C., 445; Glazener v. Transit 
Lines, 196 N. C., 504. The allegations of fact in Bali'inger v. Thomas 
et al., 195 K. C., 517, are different and the case is distinguishable from 
the present one, but the law therein stated is the same as in  the above 
cited cases. Rountree v. Fountain, 203 N .  C., 381, and White v. Char- 
lotte, 207 N. C., 721, are not i n  point. 

Fo r  the reasons given, the judgment of the court below is 
Affirmed. 
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IN RE WILL OF MRS. -4LETHEA P. NEAL. 

(Filed 9 October, 1935.) 

Wills D h-Evidence held insufficient to show undue influence or mental 
incapacity and directed verdict should have been given. 

Where the only evidence on the issues of undue influence and mental 
capacity inrolved in careat proceedings is that testatrix had made cer- 
tain bequests to caveators, relatives of her deceased husband, that prior 
to her last illness she was in good health and sound mind, arid that during 
her last illness, while she was attended by her brother, a physician, she 
executed a codicil revoking the bequests to her husband's relatives mld 
that the unrevoked bequests in the will and the bequests in the codicil 
were to children of her brother and her other nieces and nephews, thnt 
nhen she became ill she expressed her desire to change her will to friends 
and relatives, and that her brother nanlcd as executor in the codicil y e -  
pared same at  her request according to her instructions, and thnt she 
executed same and requested friends in the room to \vitlless same, and 
that her relations n-it11 her brother were intimate and affectionate, and 
that  she often consulted him on matters of business, without cridence 
that he attempted to influence her in any way, is held insufficient to show 
undue influence or mental incapacity in the execution of the codicil, and 
propounders' request for a directed verdict in their favor t:n the issues 
should have been given. 

APPEAL by p r o p o u n d ~ r s  f r o m  Cozrper, Special .Jutlge, a t  N a y  Term,  
1935, of P A ~ Q ~ ~ T A K I ; .  ATew trial.  

T h i s  is  a proceeding for  the  probate  i n  solemn f o r m  of a p a p w  
writing, dated 24 AIay, 1034, and  p u r p o r t i r ~ g  t o  be a codicil to  the  last 
will and  testament of Mrs.  Alethea P. S e a l .  deceased. 

A t  the  t r i a l  issues n e r e  submitted to  the  ju ry  and  answered as  follows: 
''1. W a s  the  paper-nritirig now offered f o r  probate, bearing date  

24 N a y ,  1054, executed in  manner  and  form a s  required by Ian, :is 
alleged'by the  propounders? h s n e r  : 'Yes.' 

"2. W a s  the  execution of said paper-writing procured by undue influ- 
ence, a s  alleged by the caveators? Answer:  'Yes.' 

"3. A t  the  t ime of the execution of said paper-~vri t ing,  did Mrs. 
Aletliea P. S e a l  have sufficient menta l  capacity to  make  a d l ?  An- 
swer : ,, 

F r o m  judgment tha t  the  p a p e r - ~ ~ r i t i n g ,  dated 24 May,  1934, is not a 
codicil to the last  will and  testament of Mrs. Alcthea P. Neal,  dewasccl, 
the  propountlers appealed to  the  Supreme Court ,  assigning a s  error  the  
refusal  of the t r i a l  court to  instruct  the ju ry  as  requested i n  ap t  t ime 
by the propounders. 

J .  H .  Hall and J .  II. LeRoy, Jr., for propou?tders. 
X .  B. Simpson and 11fcMullan & Xc211ullan for caveators. 
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CONNOR, J. Mrs. Alethea P. Neal died a t  her home in Elizabeth 
City, N. C., on Sunday, 27 May, 1934. At the date of her dcath she 
was a widow, about seventy-five years of age. H e r  husband, A. S .  Neal, 
had been dead about nine years. N o  children were born of their mar- 
riage. She had been a resident of Elizabeth City for many years. 

On  1 June,  1934, Dr. A. L. Pendleton, her brother, a resident of 
Elizabeth City, as the executor named in the paper-writing purporting 
to be a codicil to her will, filed with the clwk of the Superior Court of 
Pasquotank County, for  probate in common form, twcl paper-writings, 
one purporting to be her last will and testament, the other purporting to 
be a codicil to said will. Both paper-writings were duly probated by the 
clerk in common form. 

I11 her last will and testament, which was executed by her several 
years before her death, Mrs. Neal  bequeathed to William A. Neal, a 
brother of her deceased husband, the sun1 of $1,000, and to Lonnie 
Cuthrel, and Alethia Fites, relatives of her said husband, each the sum 
of $500.00. I n  the codicil, which was executed by her on 24 Nay,  1934, 
a few days before her death, she revoked and canceled these legacies. 
S o  executor is named in the will. Dr .  A. L. Pendleton, the brother of 
Mrs. Neal, is named in the codicil as her executor. The devisees an: 
legatees ilamed in both the will and the codicil are children of Dr.  
Pendleton, and other nephews and nieces of the testatriz. 

On S February, 1935, a caveat to the codicil was duly filed with the 
clerk of the Superior Court of Pasquotank County, b j  William Sea l ,  
Lonnie Cuthrel, and Alethia Fites. Citations were duly issued by the 
clerk to the executor and to the devisees and legatee~i named in the 
codicil, and after the service of said citations, answers vere  filed to the 
caveat. 

At  the tr ial  the careators consented that the first issue should be 
answered i11 the affirmative. At  the close of all the evidence the pro- 
pounders, ill apt  time and in  writing, requested the court to instruct the 
jury that  if they believed the evidence and found the facts to be as all 
the evidence shoxml, they should answer the second issue "No," and the 
third issue "Yes." To the refusal of the court to so iiistruct the jury, 
the propounders excepted, and on their appeal to this Court assign such 
refusal as error. 

The evidence pertinent to the second issue tended to sh3w that  prior to 
her last illness, which began about two weeks before her death, the 
deceased was in good health and of sound mind;  that  after she became 
ill, she informed her relatives and friends that  $he had made a will, 
disposing of her property, but that  because of losses s ~ ~ s t a i n e d  by hcr, 
which had greatly diminished her estate, she wished to change this mill; 
and that  on Thursday, before her death on the following Sunday, she 
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requested her brother, Dr .  A. L. Pendleton, who had called to see her 
because of her illness, to prepare a codicil to her will, which he did. 
After he had prepared the codicil, i n  accordance with her instructions, 
and had read i t  to her in the presence of relatives and friends, she 
executed the codicil, and requested two of her friends, who were in the 
room, to witness its execution. There was evidence tending to show that  
the relations between Mrs. Neal  and her brother, Dr. Pendleton, were 
intimate and affectionate, and that she frequently consulted him about 
her business. Dr .  Pendleton is a man of high character, and a t  one 
time had bee11 president of a bank in Elizabeth City. There was no 
evidence tending to show that  Dr.  Pendleton influenced or attempted to 
influence his sister, unduly or otherwise, with respect to her will. All 
the evidence shows that  i n  preparing the codicil to her will he acted 
solely upon her instructions. 

There was error in the refusal of the court to instruct the jury with 
regard to the second issue, as requested by the propounders. See I n  r e  
IIurclle's Will, 190 N. C., 221, 129 S. E., 589. F o r  this error, the pro- 
pounders are entitled to a 

New trial. 

STATE v. WILL WHITE. 

(Filed 9 October, 1935.) 

C~inlinal  Law I j: Assault B c-Evidence held insufficient to identify 
defendant as  the perpetrator of the crime charged. 

Evidence that on a certain day poison was put in the flour in the kitchen 
of the prosecuting \~itness, that the presence of the poison was discovered 
in an attempt to bake biscuits made from the flour, and that defendant had 
an opportunity on the day in question to have committed the act, without 
evidelice of motive or that defendant ever had the poison in  his possession, 
is held insuficient to establish the identity of the defendant as the perpe- 
trator of the crime, and his motion for judgment as  of nonsuit should have 
been alloned, and on appeal the judgment is reversed under the provi- 
sions of C. S., 4643. 

APPEAL by defendant from Sinclair, J., at  August Term, 1935, of 
HALIFAX. Reversed. 

This  is a crimii~al  action, in which the deferidant Will White Lras 
tried on his plea of not guilty to an indictment in which he was charged 
with a felonious assault upon Xr. and Xrs .  George T. Daniel, by 
secretly "putting poisonous arsenic in the dough from which biscuits 
were made for consumption by N r .  and Xrs .  George T. Daniel, thereby 
inflicting serious injury to Mrs. George T. Daniel, not resultiug in 
death." There was a rerdict of guilty. 
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From judgment that he be confined in the State's Prison for a term 
of not less than seven or more than ten years, the defendant appealed to 
the Supreme Court, assigning as error the refusal of the trial court to 
allow his motion for judgment as of nonsuit, at  the close of all the 
evidence. C. S., 4643. 

Attorney-General Seawell and Assistant .4ttorneys-Gr?neral Aiken and 
Brutun for the State. 

George C.  Green and E. L. Travis for defendant. 

Cosn-OR, J. On or about 1 January, 1934, George I'. Daniel and his 
wife, with their child, about five years of age, moved into a house, near 
Scotland Xeck, in Halifax County, which was owned by Frank White, 
the father of the defendant Will White, and lived in said house until 
some time shortly after 12 February, 1934. The houss contained nine 
rooms, and had been occupied by Frank White as his home prior to the 
death of his wife. Under an arrangement made by an11 between Frank 
White and George T. Daniel, Frank White reserved a room in said house 
for his own use, and had his meals with the family of George T. Daniel. 

On Wednesday before Monday, 12 February, 1934, Will White, then 
about 22 years of age, who had been visiting relatives in  Washington, 
D. C., returned to this State, and went to the house occupied by George 
T. Daniel and his family, to visit his father, Frank TYhite, for a few 
days. H e  remained with his father, taking his meals with the family of 
George T. Daniel until Saturday night, when he went to Rocky Mount, 
N. C., to visit his wife, who was employed there as a nurse. The de- 
fendant and his wife were married to each other on or 3 bout 1 January, 
1934. On Monday morning, 12 February, 1934, between 11 and 12 
07clocli, the defendant returned from Rocky Mount, in his automobile, to 
the house in Halifax County, which was ovned by his Father and occu- 
pied by George T. Daniel and his family. The defendant parked his 
autornobile in the front yard, at  the usual place for parking autonio- 
biles, and vent into the house. He  went first into hi3 father's room, 
and then into the kitchen. After he went into the kitchen, and mhile he 
was standing near the sink, washing his hands, George T .  Daniel came 
into the kitchen and spoke to the defendant. At this time George T. 
Daniel observed an empty paper bag on a chair in the kitchen, and 
started to take it up, thinking that his son, who mas in the kitchen, had 
left it on the chair. The defendant told Daniel that the paper bag 
belonged to him. The defendant, after he had washed his hands at the 
sink, took the paper bag and went to his father's room. He there 
changed his clothes and left the house. 
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Mrs. Daniel came into the kitchen about 2 o'clock to prepare supper 
for the family. She  made biscuits from flour which was in  a barrel in 
the kitchen and put the biscuits into the stove to bake. When she 
found that  the biscuits would not bake, she notified her husband, who 
examined the biscuits and the flour in the barrel. There was evidence 
tending to show that  there was a large quantity of arsenate of lead in  
the flour, and that  for this reason the biscuits made from the flour 
would not bake. There was also evidence tending to show that  arsenate 
of lead had been put in the flour in the barrel since Mrs. Daniel had 
made biscuits for hreakfast that morning. There was no evidence tend- - 
ing to show that the defendant had arsenate of lead or any other poison- 
ous substance in his possession when he went into the kitchen. Nor was 
there any eridence tending to show any motive on the part  of the defend- 
ant  to commit the crime charged in the indictment. The  evidence 
tended to show only that  the defendant had a n  opportunity, while in the 
kitchen on the morning of 12 February, 1934, to put poison in the flour 
from which the biscuits were made. 

There was error in the refusal of defendant's motion for judgment as 
of nomuit. Ser S t a t e  v .  Johnson, 199 x. C., 429, 1.34 S.  E., 750, and 
cases cited in the opinion in that  case. The judgment is reversed, and 
action remanded to the Superior Court of Hal i fax  County to the end 
that a verdict of "Not guilty" may be entered, as provided by statute. 
C. S., 4643. 

Reversed. 

S T A T E  Ex REL. R. B. McLEOD V. R. W. PEARSON.  

(Filed 9 October, 1935.) 

Process A a-Signature of clerk is essential part of summons and must 
appear on sunlmons served under the provisions of C. S., 881. 

In order for a valid service of summons in quo wavatz to  proceedings 
under the provisions of C. S., 881, it is necessary that a true copy of the 
suninlolls be left a t  the last address of the defendant. and nliere the 
summons so served is not signed by the clerk, but is a true copy of the 
original, it is fatally defective, since the signature of the clerk is an 
essrrltial  art of the summons, C. S., 476, and if the summons so served 
is not a true copy of the original, it is insufficient under the statute for 
the substituted service therein provided for. 

APPEAL by defendant from Zarding, J., a t  Chambers in Avery 
County, 23 April, 1935. From WILKES. 

Civil action to t ry  title to office of clerk Superior Court of Alexander 
County, instituted in the Superior Court of Wilkes County, and service 
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of summons sought to be obtained under C. S., 881, by leaving copy a t  
last residence of the defendant. 

Tht: copy of the summons left a t  defendant's residence did not purport 
to be signed by the clerk or to be under seal, nor did it contain any copy 
of the prosecution bond. 

The defendant appeared specially and moved to quash the summons 
and dismiss the action on the ground that  he had not been brought in to  
court on any valid and binding service of process. The  motion was 
allowed by the clerk, and reversed by the judge of the Superior Court 
on appeal. 

From this latter ruling the defendant appeals, assigning errors. 

Baxter M.  Lcinney, Trivet te  & Holshouser, and Tressfie J .  Pierce for 
plaintiff. 

J .  H. Whicker,  Burke  & Burke,  and Purr-ish & Deal for defendant. 

STACY, C. J. I t  must be held, we think, that the purported service of 
process was not sufficient to bring the defendant into co.lrt. Dowling v .  
TVintws, ante, 521; Harrell v .  Welstead, 206 N .  C., 817, 175 S. E., 283; 
Graves 0. Reidsville, 182 N. C., 330, 109 S. E., 29. 

I t  is p r o ~ i d e d  by C. S., 881, that  service of summons rind complaint in 
quo uarranto proceedings "may be made by leaving a copy a t  the last 
residence or business office of the defendant or defendants, and service 
so made shall be deemed a legal service." This, we apprehend, means 
a true copy of the summons and complaint. 

I f  the copy of summons left a t  defendant's residence be a true copy 
of the original, then the summons was fatally defective, for i t  was 
neithw signed by the clerk nor under seal. I t  is provided by C. S., 476, 
that  "sun~mons must . . . be signed by the clerk," and if addressed 
to the sheriff or other officer of a county other than that  from which i t  
is issued, it "must be attested by the seal of the court." The  oniission 
of the seal from the copy may not have been capitally important. 
Elrunty v .  Abcyounis, 189 X. C., 278, 126 S. E., 743. B u t  the signa- 
ture of the clerk is an essential par t  of the summons. X c A r t c r  c. Rhea,  
122 S. C., 614, 30 S .  E., 128;  Perry  v. Adams, 83 N .  C., 266; Taylor 
2,. Taylor,  ibid., 118; Freeman v. Lewis, 27 K. C., 91; Finley v .  Smi th ,  
15 K. C., 95;  Seawall v. Bank ,  14  N .  C., 279; Shackleford v .  McRae, 10  
K. C., 226; Buchannan c. Kennon,  1 S. C., 593. 

On tlie other hand, if the copy of summons left a t  defendant's resi- 
dence be not essentially a true copy of the original, then it would he 
insufficient under the statute, for only by virtue of C. S., 881, is sub- 
stituted service allowable in this way. Doulling v .  Winters,  supra. 
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There was no request to amend nunc pro tunc, as in Casualty Co. v. 
Green, 200 N.  C., 535, 157 S. E., 797; Calmes v. Lambert, 153 N. C., 
248, 69 S. E. ,  138; Vick  v. Flournoy, 147 N .  C., 209, 60 S. E., 978; Cook 
v. Xoore, 100 Kr C., 294, 6 S. E., 795; Henderson v. Graham, 84 N. C., 
496. 

I t  also appears that  the action mas instituted without proper indem- 
nity bond. Cooper v. Cm'sco, 201 N. C., 739, 161 S. E., 310; X i d g e t t  
v. Gmy, 158 N. C., 133, 73 S. E., 791; S.  c., 159 N. C., 443, 74 S. E., 
1050. 

Error.  

H. G. MIXTON v. T. W. FERGUSON. 

(Filed 9 October, 1935.) 

Libel and Slander D d:  Evidence K *In action for libel witnesses may 
not testify they understood defendant to  be actuated by malice. 

I t  is incompetent for plaintiff's witnesses, in an action fo r  slander, to 
testify, in response to questions of n-hat they understood the article in 
question to mean, that they understood it as actuated by malice, and 
defendant's motion to strike out should have been allowed, since the 
answers were not responsire to the questions and the opinion evidence 
invaded the province of the jury, the question of malice being one of the 
issues involved. 

APPEAL by defendant from Clemenf, J., a t  J u n e  Term, 1935, of 
WILKES. 

Ci\ il action for libel, tried upon the following issues : 
"1. Did the defendant cause to be published of and concerning the 

plaintiff the article appearing in Tlze ll'zlkes Journal, as sct out in 
Paragraph IT of the complaint ? Answer : 'Yes.' 

"2.  Werc the matters and things published of and conceruirlg the  
plaintiff in said articlc t rue?  Answer: 'NO.' 

"3. Did the defendant maliciously write and publish said article con- 
taining the charges therein ? Answer : 'Yes.' 

"4. T h a t  amount of actual damage, if any, is the plaintiff entitled to 
recover of the defendant? Answer : '$300.00.' 

" 5 .  T h a t  amount of punitive damage, if any, is the plaintiff entitled 
to rccowr of the defendant ? Alnsn.er : '$lOO.OO.' " 

The f o l l o ~ ~ i i ~ g  testimony was admitted orer objection of the de- 
fendant : 

"Q. Captain Williams, when you read the article that  mas published 
on 16 July,  1931, what did you take the article to mean with reference 
to Mr.  Minton? 
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"A. I just thought i t  was malice. I thought it was done through 
malice, that  is all." Motion to strike; orerruled; exception. 

"Q. Mr. Jones, will you state now what you understood the article to 
mean when you read i t ?  

"A. Well, knowing that  Mr. Ferguson was mad a t  Mr. Minton-I 
thought that  the article was written to damage and slander Mr. Minton. 
That  was the way 1 understood it." Motion to  strike; overruled; 
exception. 

Judgment on the verdict, from which the defendant appeals, assign- 
ing errors. 

J .  11. IT'hicker and T r i v e t f c  & Holshouser for plaintiff .  
Charles  G. Crilreafh and Parrish & Deal for defendant.  

STACY, C. J. The testimony of Captain Williams and Mr. Jones as 
to their understanding or interpretation of the allegec libelous article 
was incompetent and should have been excluded. T r u s t  Co. v. Cash 
Store,  193 N. C., 122, 136 S .  E., 689; N a r k s  v. Cotton . I f i l k ,  135 N. C., 
250, $7 S. E., 432. E m n  if the questions propounded were proper 
(which may be doubted, as the language of the article seems clear, P i t f s  
c. Pare,  52 N .  C., 558), the answers mere not responsive to the questions, 
and they violate the rule against lay witnesses invading the province of 
the jury. Stan ley  v .  L u m b e r  Co., 184 N. C., 302, 114 S. E., 385; Mar- 
shall v. T e l .  Co., 181 K. c., 292, 106 S. E., 818. Whether the defend- 
ant  was actuated by malice or ill will was one of the issues in the case. 
P o f f s  c. Ins. Co., 206 N .  C., 257, 174 S. E., 123; Stevenson v. Xor th ing-  
ton ,  204 X. C., 690, 169 S. E., 622. The  motions to strike should have 
been allowed. Denton, v. l l l i l l ing Co., 205 K. C., 77, 170 S. E., 107. 

New trial. 

STATE v. TORI H U G H E S  AXD LEONARD VAKCE. 

(Filed 9 October, 1935.) 

1. Criminal Law G f-Evidence of acts of corporate agent relative to 
alleged authorization of robbely of corporation's store held incompe- 
tent. 

Deft~ndnnts were prosecuted for burglary of a store owned by a corpo- 
ration. Defendants contended that an officer of the cor~oration consented 
to the robbery in order to apprehend defendants in the (:ommission of the 
crime. Held: There was no error in excluding evidence of statements 
and acts of thc corporate officcr off'ered by defendants in support of their 
conte~~tion in the absence of evidence that the corporate c~fficer was author- 
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ized to consent to the robbery of the store. evidence of the acts or state- 
ments of all agent being incomlretent against the principal, unless such 
acts or statements were autliorized or were made in the course of the 
employment, express or implied. 

2. Criminal Law G u: Robbery A a-Fact t h a t  t r a p  was laid for  defend- 
an t s  af ter  they had expressed intent  t o  rob held n o  defense. 

Evidellce for the State shoned that one of the defendants broke into 
and robbed a store owned by a corporation, and that tlle other defendant 
aided and abetted in the robbery. Defendants offered e~idence vhicli 
tended to &hum that one of defendants ven t  to an employee in the store 
:tnd suggested that the employee give him the combination to the safe, 
and that the loot be divided n i th  the employee, that the nest  morning the 
cmplo~-ee reported the conTersation to his supelior ofticer, and that the 
corporate officer instructed the employee to gire ilefendant x purported 
combination to the safe, that  thereafter the employee gave the defendant 
a combination and advised defendant how to break into the store and 
nhen the safe ~ o u l c l  contain a large sum of money, and that  offwers of 
the law apprehended defendants nhen they attempted to carry out the 
plans for the robbery. Held: The exclusion of the evidence offered by 
clcfendants in support of tlieir contention was not plejuclicial, since de- 
fendants' contention would not hare been a rlefense to the prosccutiou 
if established. The distiuction is lrointed out hetneen tempting and pro- 
curiiig the commission of a crime for the purpose of punishing the perpe- 
tratory and taking steps to ;il~prehend persons in the execution of a 
felonious intent. previously formed, to commit the crime, and the eliclence 
in this cme failing to shou consent to the robbery or temptation of rle- 
fendants to com~uit the crime, but merely the apprehension of detendamtr 
in the esecutiol~ of t h e i ~  felonious intent, 1)reTiously formed. 

APPEAL by defendants f r o m  l i a r d i n g ,  J., a n d  a jury, a t  M a r c h  Term, 
1935, of NITCHELL. S o  error .  

T h e  bill of indictment charged t h a t  t h e  defendants T o m  Hughes  and  
Leonard T'ance, on S J a n u a r y ,  1035. "with force and  arms, a t  and  i n  
the county aforesaid, did unlanful ly.  wilfully, m ~ d  fe lon iou~lp ,  i n  the  
nighttime, break and  burglariously enter  the  Spruce  P i n e  Store Com- 
pany, Inc., store building, n i t h  tht: cr iminal  intent  to  commit a felony 
t h ~ r e i n ,  to n.it: take, steal, and  c a r r y  a l ray  nioltey i n  the  Spruce  P i n e  
S tore  Company, Inc.,  safe, and other articles of value i n  said store, r i t h  
intent to depril-e t h e  owner thereof, said store building being a t  t h a t  
time used :IS slceping quarters  fo r  one of the  employees of said Spruce  
P i n e  S tore  Company, Inc. ,  said store being entered a t  nighttime, about 
eight o'clock p.m., against t h e  f o r m  of the s tatute  i n  such cases made  
and  provided and  against tlle peace and  dig nit^ of the  State." 

T h e  evidence on the par t  of the  S t a t e :  Sheriff I\'. G. I Io~reycut t  
testified, i n  p a r t :  "I know T o m  Hughes  and  Leonard Vance. I do not 
recollect t h e  exact date  tha t  they a re  charged with breaking i n  the store 
of the  Spruce P i n e  S tore  Conllmny, a t  Spruce P ine ,  but some t ime ago 
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I was in the store of the Spruce Pine  Store Company, about 8 :00 o'clock 
p.m., and i t  was raining very hard, and a window was punched out on 
the back side of the building. The  glass fell within six or eight feet 
of where I was standing, and whoever did it remained out of the build- 
ing. A little later Tom Hughes came through the window and went to 
the safe i11 the office of the Spruce Pine  Store Company and was trying 
to  work the combination. I remained quiet for three to five minutes 
and let him vork  a t  it, and finally I decided he was not going to be able 
to open it, and might possibly break the combination m d  damage the 
safe. I was right u p  over h im in  the balcony and I started down the 
steps, and there mas a carpet and i t  didn't make any roise until I got 
two-thirds of the way down tlle steps and one of the ste3s squeaked and 
made a noise, and he recognized the noise and looked u p  a t  me. H e  
had a flashlight in his left hand and was working a t  the combination with 
his right hand. H e  turned the light on me and then I put mine on 
h im and told him to consider himself under arrest. C. C. Garland, 
deputy shel-iff, and J. L. Folger, State Highway Patrolman, mere with 
me in the building. Tom Hughes made a statement lo nie that  if I 
would let him, he could go back and open the safe, and if I would let 
him go back he nould show me, and I let him go back to the safe and 
make the second t ry  after I arrested him, and he failed to open it.  
When I first told him to put his hands up  he failed to 130 it, and I put 
my gun on him and told him to put  his hands up, artd afterwards I 
made an  apology and told him he was the second man I ,?ad put my gun 
on, and I hated to do it, and told him he was carrying a gun and that  
more than likely he would kill anybody before they could arrest him, 
and he said if he had a gun he mould have clone like I did. H e  said he 
heard the Harr is  Clay Company would have a pay roll in that  safe 
between $1,200 and $1,800, and he was figuring on getting that. The  
Har r i s  Clay Company owns tlle Spruce Pine  Store is my information. 
The  Har r i s  Clay Company operates the mine, and their pay roll comes 
through the Spruce Pine  Store Company. H e  said he understood the 
pay roll nould be between $1,200 and $1,800, and lie mas going to get 
that. That  Tvas about eight o'clock a t  night. I t  was raining very hard. 
*Ifter Tom got in there, I didn't g i ~ e  any alarm to anyone. I didn't 
quite understand your question about giving an alarm. I went to ex- 
plain a while ago. I took the boy in the back, a t  tlie back of the Spruce 
Pine  Company Store, Mr. Berry and Mr.  Carver, if anyone else came 
on the outside that  they would be outside and that vhenerer I accom- 
plished my purpose on the inside that I mould shoot my  gun off one 
time inside, and they could apprehend whoever v a s  on tlie outside when 
I shot. T n o  officers Mere outside, Cas Carver and Reed Berry. I came 
to be iliere because I was called by telephone to come to Spruce Pine  
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and was given information tliat this robbery was going to take place 
that  night, or T i m  thought i t  mould take place." 

The evidence of Sheriff Honeycutt was corroborated by Chris C. 
Garland, and in part by Reed Berry. I n  regard to  defendant Lponard 
Vance, Reed Berry testified: "Tom Hughes came up there behind the 
Spruce Pine  Store and took a little lath or piece of lumber that  n a s  
there, about ly! square picce, about eight fect long, and he punched 
the window and broke par t  of it out, the large part  of the light, and 
then he ran  around down to~vard the shed, and we waited about ten or 
fifteen minutes, maybe, or not quit? so long, and he came back, and that  
time Leonard Vance ~ v a s  with him, and they both came donn next to 
the store and looked a t  the window and it was not all broken out. and 
Vance turned and walked u p  to the window corner of the store, where 
there was a door, and he looked around the building, and Tom Hughes 
picked u p  the stick and punched the remainder of the glass out, and thcy 
both r an  clown to the front  street. We waited a little bit and they came 
back and came back to the upper side of tlie store, and about tliat time 
a car came around the street and turned and the light flashed on them, 
and they run  back to the platform close to where we were, and they 
repeated that  three times. Every time a car mould come they ~ o u l d  
run, and they did that  three times, and then Tom Hughes got up  to the 
window and xvent through the ~ i i n d o w  and Leonard Vance turned and 
ran  around below Spruce Pine  Store. Someone made a remark, T h a t  
is  the mat ter?  Are you yellow?' and the other one said, 'Wait and see.' 
The conrersation passed betmen the two men, but I don't know n.llic11 
one said which, and Tom Hughes went in and Leonard Vance whirled 
and r an  doxn in  front of the Spruce Pine  Company Store, and r e  
caught him, and Mr. Carver caught him in front of the Spruce Pine  
Company Store." 

C. J. Carver testified, i n  pa r t :  "In a little while he came back, but 
I didn't knom him a t  that time, but I knom him nox.  I t  ~ i -as  Tom 
Hughes, and in  a little while he came back and picked u p  the lath agaiu 
and punched the windom out. Then he ran off and was gone a few 
minutes and him and Leonard Vance came back together, and Reed 
Berry called their names and said it was Tom Hughes and Leonard 
Vance. H e  said that to me. I was a t  the door and Mr.  Berry was next 
to the ~viiidow, and Hughes didn't get enough of tlle window punched 
out, and came back and he took a piece of car or truck bed and set it up 
against the building and examined to see if they could go in, so the? 
couldn't get in, and a car came along and they r an  under the floor right 
up  next to me and Mr. Bcrry, in about I, feet from the door nhen thcy 
ran under tlie feed store, or the feed department or platform, and after 
that they 11-ent back down and they both climbed up together on this 
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piece they set u p  there. Tom Hughes ment in and Leonard Vance came 
out on the corner." 

The defendant Leonard Vance denied that  he had anything to do with 
the burglary, and testified, i n  pa r t :  "I am one of the defendants i n  this  
case. I have known Tom Hughes about a year and a half or two years. 
I live in  Spruce Pine. Have lived there about nine years. I remember 
the night that  Mr. Hughes entered the Spruce Pine  Eltore Company's 
store. I was on the street that  night. I was u p  a t  the hot-dog stand 
and Mr.  Hughes came i n  and asked me if I knew whe-e I could get a 
pint of whiskey and I said I might find some, and I got it and he said 
let's go and take a drink, and we started in  the post cffice and i t  was 
locked and we went to the back of the S ~ r u c e  P ine  Srore and started 
to take a drink, and a car came and flashed the light and we went back - 
under the floor and took a drink of whiskey and came on out and came 
down the street. I came on down the street aiid I don't know where 
Mr. Hughes went. I know nothing about his breaking out the glass. 
I had nothing to  do with robbing the store a t  all and didn't know any- 
thing about i t  until afterwards." 

The defendant Tom Hughes testified, i n  p a r t :  "Yes, I admit going 
into the store. KO, Leonard Vance had nothing to  do with it and did 
not help me. As to what happened between ~ e o n a r d  Vance and me on 
the night of 8 January ,  I was in Spruce Pine, i n  a little cafe, and saw 
Leonard Vance and I asked him if he  knew where any whiskey was, and 
he said he didn't know, but thought he could find some, a i d  I told him 
to  go and get me a pint, and he said he would see and would be back 
i n  a few minutes, and he ven t  and came back and g a w  me a pint of 
tvhiskcby and i t  was raining pretty hard and I asked him to take a little 
and he said No, and I went with h im and we tried to get i n  the post 
office to get out of sight to drink the pint of whiskey, and he couldn't 
get in and we cut right straight across, and between Spruce Pine Store 
and-there is an  alley, and h e  ran in  and started to-take a drink of 
whiskey and a light %ashed about that time and I ran  in under the - 
porch and Leonard came in  after me, and it was raining pretty hard, 
and I got under there and stayed five or six or ten mil utes and drank 
the rest of that  short pint of whiskey and came out and went down the 
street and he ment ahead of me, and I left him and n e w r  saw him any 
more that  night until the law brought him in the Spruce Pine  Store 
and hc n a s  handcuffed. KO, I don't deny going through the window. 
No, Leonard Trance did not have anything to do with hcllping me break 
that light out of the window. H e  did not aid me in  any way. H e  knew 
nothing about i t  so f a r  as I know." 

S. I{. Cannon, a witness introduced by defendants, testified in par t  
on cross-examination by the Sta te :  "I Tvas at home at the time the store 
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was entered; was not present in the store. when it was robbed. &. Did 
you give your consent to either one of these defendants to rob the 
Spruce Pine  Store Company's store? Or  did you conspire, confederate, 
or agrec with these defendants to enter this store and rob the safe? 
A. I did not. I told Scott Hickey he could go fox hunting that  night. 
The  Spruce Pine  Store Compang is incorporated under that name, and 
was incorporated at the time it was entered. Q. Have you any authority 
to rob that  store, or to gire arlxorle else authority to rob i t ?  A. No, 
I have not. Q. H a s  the Hickey boy got any right to rob that  store or 
to gire anyone else authority to rob i t ?  A. S o ,  he has not. I had 
nothing to do with punching out that  nindom or entering the store that  
night. The sash punched out mas a pane in the upper sash in  the 
nindom over par t  of the office. There was a footprint on the top of the 
desk on a book that  was laying there to show where he stepped on the 
desk. &. I will ask you if this window light had not been punched out 
just a few n-eeks before, on 13  December, and if there mas not a foot- 
print on this desk a t  the same identical place that  you found i t  after 
the store was broken in to?  -4. T21c same window was broken into, and 
there was a footprint on the desk. I t  was on top of the desk. I couldn't 
say exactly how close it n.as to the place where the footprint appeared 
on 13 December, but it was on top of the desk. The  Spruce Pine  Store 
Conipany has a board of directors and they meet and transact tlw busi- 
ness of the company when they want to. 1 get my authority from the 
president and vice-president. Neither of them have ever authorized me 
to permit anyone to rob the store, or to rob the safe, o r  to give the 
combination of the safe to anyone. Yes, I have seen Tom Hughes in 
the store. H e  was there on Saturday before he eutered it. H e  was 
standing there, looking a t  the window that they entered, or that  he 
entered on that night, 13 December, last. H e  had focused on the same 
window. H e  was looking right a t  the window. I don't know how long 
he stood there. f hen I saw him a t  the store he was looking a t  it. The  
depot is located diagonally across the street from the store, a distance 
of about 60 feet from the sidewalk. I t  is a concrete pavement between 
the store and depot. Going from the sidewalk back up the store to 
where the window was entered is  a distance of 90 feet. I t  is not con- 
crete back of the store, but there is  a concrete sidewalk up the side of the 
store. The  feed store has a loading platform from the ground. A man 
could not stand under it to take a drink. I saw the frame that  was put 
up a t  the window laying on the ground. I did not look a t  i t  for signs 
of mud on it. I know Tom Hughes when I see him. Have known him 
for two years. I couldn't swear about his general character. I don't 
know. I have heard the public say i t  is bad. When I started home 
that  night, I met Toni Hughes and Leonard Vance on the sidewalk. 
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They were together. Tha t  was about 7:00 o'clock. The store was 
closed and I had walked down to the drug store and m1.t them between 
the drug store and our store. I wanted the officers in the store tha t  
night to catch these robbers that  were out robbing the country. That  
was the reason I got them to come there. My  store has  been robbed 
three or four times. I had nothing to do with robbing the store or get- 
ting anyone else to rob it. No, I never encouraged aqyone else to rob 
the store. Yes, I advised Mr. Hickey what to do in re,gard to the rob- 
bery that  Tom Hughes has admitted. No, I did not advise him to  
encourage these two defendants to rob the  store. I did not want the 
store robbed. I think I know just exactly what aiding and abetting 
means." 

Certain evidence of defendant Hughes, Hickey, artd Cannon was 
excluded by the court below, to which the defendants excepted. The  
evidence on this aspect i s  as follows: 

Tom Hughes:  "Q. Go ahead and state what that  conversation was?  
A. I went to him on the night of the 3d or 4th and asked him-I said, 
'Scott, a fellow told me you had the combination to the safe in the store, 
and wanted somebody to break in and get the money. What about i t  ?' 
I first said, 'I want to ask you a question, and don't want you to say 
anything about it,' and he said, 'I won't say anything about it,' and we 
shook hands and then I told him about this fellow wanting to go in, and 
he wanted to know who this fellow was that  told me about the combina- 
tion. I didn't tell him and he said, 'Well, I don't know. I don't think 
I can do the old man or the boss that  way,' and I said, 'If you don't 
want to  do it, drop i t  and nothing will be said about it,' and he said, 'I 
will think i t  over,' and I left and went on home. Kext day I came 
back u p  there and Mr. Hickey was in the window norking, and he 
motioned for me to come over to the store and he said, 'What time are 
you going home tonight 1' and I said I guessed it woulcl be pretty late, 
and he said for me to come in before I went, that  he wanted to see me 
and I said 'A11 right,' and then when I came back by there he told me 
to go up to the cafe and wait and he would come u p  there, and I waited 
for him and he came in and sat down where 1 was and said, 'I decided to 
take you u p  oil that proposition.' Then he said he could get the combi- 
nation. H e  said he didn't know whether he could get tke four numbers 
or not, but that  he could get three numbers of the combination, and I 
told him I thought I could get it open, and we figured out about how 
much money would be in the safe that night, and I went on back home 
and came back on Saturday. I came back and walked in the store, and 
Hickey asked me to be in  the cafe that  night, and I di(l, and that was 
on Saturday. Well, about 6:30 or 7:00 o'clock we had supper, and he 
said, 'I happened to the damnedest luck this morning e ler  was,' and he  
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said that  morning early a man came in with a big order, and that  he 
had a check, and that  he filed the order and ran up to the office to get 
i t  cashed, and that  Bill had not opened the safe, and that  he missed i t  
the first time, and he said he went back over the combiiiation slowly and 
that  he stood behind him and that  he had the combination, and he 
handed me the combination, and also told me where to break in, and I 
suggested one place and he suggested another. I suggested that  I nould 
go in a t  the front and he said that  would nerer do, and for me to go in 
a t  the back. H e  said there was an  old piece of truck laying there and 
it uould be easy to crawl in  the window, and that  right undcr the 
mindow there mas a desk, and that I could step right down on the clrsk, 
and he told me there was a bar went down behind the door. and said I 
could pull the bar out and go out that  way, and he said the boy that was 
sleeping in  there, that  he would take him home with him. Said he 
would make out like he ~ o u l d  go fox hunting and they would go out 
and listen to  the fox hunt, and he ~ o u l d  stay a t  his house and come back 
to the store the next morning. W e  figured out about how murh the 
pay roll i n  the safe TI-ould be, the pay roll of the Harr is  Clay Company. 
I didn't know a t  the time that  the pay roll mas there, and he said the 
pay roll would be in  Monday or Tuesday, said they had to pay on the 
loth, or about that  time, and he didn't know exactly what it would he, 
but i t  would be from $1,200 to $3,000. That  before the depression it 
had run  as high as $5,000 a month, the pay roll did. Q. State ~ ~ h e t h e r  
or not he said anything about a d i ~ i s i o n  of the money after the robbery. 
A. Yes, I said, 'Where will we split the money?' and he said he didn't 
know. I asked him if it  would be all right for me to go to his Iiouae, 
and he said, 'Hell, no,' and I said if I robbed the store I ~rou ld  meet 
him the following night on the C. C. 6. 0. Railroad, where the bridge 
goes across the- Q. State nhether or not he took Jack Dale out of the 
store that night. A. Yes, I saw Jack Dale and Scott Hiclrcy on the 
street that  night." 

Scott Hickey: "I l i re  a t  Spruce Pine  and no rk  for the Spruce Pine  
Store Company, under Mr. Cannon. H e  is manager of the Spruce Pine  
Store Company. Yes, I remember the night that Tom Hughes id 
alleged to hare  entered the Spruce Pine  Store. I had a conversation 
with Tom Hughes prior to the time the store was entered. Q. What  
was that conversation? A. I t  was on 2 January,  on the evening of the 
second day. Tom Hughes came into the store and said he vanted to 
ask me a question and wanted to know where we could get, and I told 
him right there was all right, and he said he wanted me not to say any- 
thing about it, and I told him i t  mas all right, to go ahead and that I 
would not say anything about it, and he said a fellow sent him to me 
and he asked if I knew where he could get the combination to the safe 
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of the Spruce Pine  Store Company, and I told him I thought that  
would be a mighty nice way for me to treat my company and the boss, 
and about that time a lady came in and I had to wait on her, and leave 
him, and lie said, 'If you ever get hard up  sometime, let me know,' and 
I didn't see him any more for three or four days, or maybe two days, 
and he came back up the street and I motioned for him to come in  the 
store, and I told him I wanted to see him before he left town, so he 
came back that afternoon, and I told him that I would meet him up at  
the cafe, and I went in and he was sitting in a booth at  the cafe, and 
I walked up and he said, 'D-n you, I knew you ~vould take me up,' 
or something to that effect. S o  he asked me if I could get the combina- 
tion, and I told him I thought I could, and he wanted to know how 
much the pay roll would be, the Harr is  Clay Company, and told me if I 
would get the combination, he would split fifty-fifty, and he also told 
me if I would get the combination, he would tell me lots of other things 
that would make the hair  stand up  on my head. I believe that was 
about all that was said that  day. I had another convei.sation with him 
on Saturday night, and I met him in  the cafe and we had supper arid I 
gave him a combination. Then he told nie about a number of other - 
things he had done in Tennessee in  regard to the robbery. H e  told me 
about holding up  a man and robbing a safe that was connected with the 
Bimberg Plant. I don't remember his name. H e  also told me about a 
man and his wife and about his buddy holding out on him, and he told 
me about another robbery of a safe that he had been connected with at  
Elizabethton and he and his partner got $1,600 and tl ey hid it pretty 
close to where they stayed and some school children found i t  and they 
got hot on him and he had to  leave. H e  also told me about the A. Ss P. 
Store being broken into, and that  in Spruce Pine, a d  I asked him 
where the law was when the store was being broken into, and he said, 
'Where they always are.' I believe that was about all that was said at  
that time. Q. This paper, marked 'Exhibit A,' are these the numbers 
you gave to Mr.  Hughes? A. Yes, I think so. Q. Where did you get 
it, did N r .  Cannon give you t h a t ?  A. After I had my first conversa- 
tion with Ton1 Hughes, I saw N r .  Cannon about it. I had a conversa- 
tion with N r .  Cannoil soon after I saw Tom Hughes and had the cori- 
versation with him that I related a while ago. &. Wd1 you state the 
conversation that you had with Mr. Cannon? A. After the night I first 
saw Tom Hughes, I had a conversation with the boss, 31 r. Sam Cannon, 
the first thing next morning. I didn't see him that night. I n  that con- 
versation I told him what Mr. Hughes had told me in regard to the safe. 
I Ie  told me if Mr. Hughes wanted the combination of the safe me would 
try to give him one, or something to that eflect. H e  said that we would 
give him a combination to the safe and go ahead and let him rob the 
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store if he wanted to. When I first went up  I told him about this. I 
told him that  Mr.  Hughes came to  me in  regard to the safe and he said 
we had been having a good many robberies and there was only one way 
to break it up, and we would give Mr. Hughes a combination to the safe. 
I believe that  was all that  was said. The  next time I saw Mr. Hughes, 
I told him I wanted to see h im before he left town. That  is when I 
saw him up in the cafe. No, Mr.  Cannon did not say anything to me 
about helping Jack Dale out of the way at that  time, but before the 
robbery happened, he said that  Jack  Dale and I could go fox hunting 
that' night. I took Jack Dale fox hunting according to instruc~tioas. 
I got the combination to give to Mr.  Hughes. N r .  Cannon gave me the 
numbers to write down, and directed me to give it to Tom Hughes, and 
I gave it to him. I informed Mr. Cannon of the night that Tom 
Hughes was to break into the store. No, I didn't hear N r .  Sam Can- 
non's conversation with the officers after the robbery occurred." Like 
evidence of S. B. Cannon was excluded. 

The jury rendered the following verdict: "Tom Hughes is guilty of 
burglary in the second degree, and that  the defendant Leonard Varlce is 
guilty of aiding and abetting the defendant Tom Hughes in  the com- 
mission of the crime of burglary in the second degree." 

Judgment of the court was rendered on the rerdict. Defendantq 
made numerous exceptions and assignments of error and appealed to the 
Supreme Court. The  material ones and necessary facts will be set 
forth in the opinion, 

Attorney-General Seawell and Assistant Attorney-General AiX.pn for 
the State .  

Jf. L. W i l s o n  and J .  TI'. Ragland for defendants. 

CLARRSOX, J. There was no exception to the charge of the court 
below, the exclusioq of evidence on the trial in the court below is the 
bone of contention. The  defendants coritend: The  real, controlling 
question in~o lved  in this case i s :  Whether or not the principle laid 
down in the opinion in  the case of Stafe v.  G o f f n ~ y ,  137 N. C., 624, 
applies to the facts of this case. We think the facts in this case differ 
materially from the Goffney case, as will be hereafter shown. 

The  defendants are charged with the burglary of the Spruce Pine  
Store Company, Inc. The defendant Ton1 Hughes admitted going into 
the store, and testified: "Yes, I tried to work the combination, tried 
awfully hard. I meant to take every dollar in the safe. My purpose 
in going there was to rob that  safe. Yes, I was trying to work the 
combination when the sheriff came up. R e  put  his gun on me. After- 
wards he apologized and told me that  I was the second man he had ever 



552 I K  T H E  S U P R E M E  COURT. [208 

put his gun on. I told him I didn't blame him for it, and that I would 
have done the same way. I don't know if I had had EL gun if I would 
have put my gun on him." 

There is no evidence that  Cannon had any authority to consent to the 
defendants burglarizing the Spruce Pine Store Company, Inc., nor was 
it i n  the course of his employment, express or implied. Before the acts 
or statements of an  agent are admissible against the owner, i t  must be 
shown that they are  authorized, or in the course of the employment, or 
such facts as would indicate implied authority. Gazzam v. Union Fire 
Ins. Co., 155 K. C., 330; Rangeley v. Harris, 165 N. (2.) 358; Bank v. 
Boone-Fork X f g .  Co., 156 R. C., 744; O'Donnell 7;. Carr, 189 N. C., 77; 
Elmore v. R. R., 189 N. C., 658 (672) ; Bider  v. Britton, 192 N .  C., 
199. I n  fact, Cannon testified, and we think it competent: "I was at  
home at  the time the store was entered; was not preflent in  the store 
when i t  was robbed. Q. Did you give your consent to either one of these 
defendants to rob the Spruce Pine  Store Company's store? Or did you 
conspire, confederate, or agree with these defendants tct enter this store 
and rob the safe? A. I did not." 

The exclusion of defendants' evidence on the record was not error, 
and we think if i t  had been admitted i t  would have been no defense. 
There is a vast distinction in  law and morals in  cases of this kind, (1)  
where an  agent or servant under authority of the owner leads another 
into temptation to commit the crime, and (2)  one who has the guilty 
intent previously formed to commit the particular crime and steps are 
taken to detect the perpetrator. 

I n  18 A. L. R., p. 174, the principle is stated thus, citing numerous 
authorities: "Where the oivner, in person or by his duly authorized 
agent, suggests to the accused the criminal design, and actively urges, 
cooperates with, and assists the accused in the taking of the goods, such 
conduct amounts to a consent to the taking, and the criminal quality of 
the act is wanting." I n  the old English case of Reg. v. Lawrence 
(1850), 4 Cox C. C., 438, i t  is said:  "The reason is obvious, viz. : The 
taking in such cases is not against the will of the owner, which is the 
very essence of the offense, and hence no offense, in the eye of the law, 
has been committed. The offender may be as morally guilty as if the 
owner had not consented, but a necessary ingredient of legal guilt is 
wanting." See U. S. v. Whittier (1878)) 5 Dill., 35, Fed. Cas. Xo. 
16,688. 66 A. L. R., 506, et seq. 

I n  State v. A d a m ,  115 N .  C., 775, we find: "The court correctly 
told the jury that 'if there was the guilty intent previously formed by 
the defendant to steal certain property, and he carried out such design 
previously formed, he is guilty, notwithstanding the owner of the prop- 
erty was advised of the intended larceny, appointed agents to watch him, 
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and could ha re  prerented the theft, but did not do so, and alloved him 
to commit the theft, with a viex- of having him subsequently ~unished. '  
I t  was error, hoverer,  further to tell them that if there n a s  the previous 
intent to  steal, the defendant would be guilty, notwitllstandillg the 
owner's agent had told a servant to  go to defendant's house and p r s u a d e  
him to come and steal the sack. Dodd v. I i amd to~z ,  4 S. C., 471; State  
'L. Jernagan,  4 IS. C., 483. I t  was also error to refuse the fifth prayer 
for instruction. 'That larceny cannot be committed when the o~5~11er, 
through his agent, consents to the taking and asportation, though such 
consent was given for the purpose of apprehending the felon,' and like- 
wise the sixth prayer, 'That larceny cannot be committed unless the 
thing be taken against the will of the owner.' The  object of the law is 
to prevent larceny by punishing it, not to procure the commission of a 
larceny that  the defendant max be punished. The evide~lce of the State 
was that  the owner's agent (Wilson), having information of an intended 
theft of cotton by the defendants, natched the cotton house lllolday and 
Tuesday nights ni thout anFone coming. That  he returned Wedllesday 
night and ~ra tched till r e ry  late, and, no one coming, he filled up  a 
couple of sacks with cotton, and leaving one of the sacks in the cotton 
house, he gave the other sack to one Jul ia  Harris, and told her to go to 
the defendant's house, three hundred yards distant, and give it to hiin 
and tell him that  he could get some more cotton. Ju l ia  did as directed, 
and in a little while she returned with the defendant, who entered the 
cotton house, took the other sack of cotton upon his shoulder and carried 
i t  home. The court should have sustained the demurrer to the evi- 
dence." I n  Sta te  v. Adams,  supra, the agent of the owner sent one 
Jul ia  Har r i s  to hdams7 house with a bag of cotton with an  inritatlon 
"tell him he can get some more cotton." The agent of the owner pro- 
cured Adams to get the cotton and sent a party to assist him in doing so. 
The writer of this opinion appeared for Adams in  the above case, some 
40 years ago, and obtained a new trial. 

I t  is the contention of the defendants that  the case of State  v. Goffney, 
supra, is  on all fours with the present one. We do not think so. 
There the owner of a store instructed Richard (his  servant) to 
induce defendant to break in his store. (P. 636) : "It appears that  
Barnes, the owner of the building entered, directed his servant Richard 
Farmer  to induce the defendant to break in his (Barnes7) store; that the 
servant obeyed his orders, and that  he and defendant entered the store 
together, and that  Barnes was present matching them, and arrested de- 
fendant after he entered." The Court rightfully held there was no 
burglary, saying, "If it  were possible to hold the defendant guilty of a 
felony under such circumstances, then Barnes could be likewise con- 
victed of feloniously breaking and entering his own store, for he was 
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present aiding and abetting the entry of the defendant and induced him 
to enter. That  would of course be a legal absurdity." 

I n  Vol. 1, Wharton's Criminal Law, see. 190, at pp. 240-1, lve f ind:  
"When a person or those officers of the law who are charged ~ v i t h  its 
enforcement have reason to believe that  a crime is about to be committed 
o r  attempted, there is nothing legally or morally wrong in  laying a 
trap, setting out a decoy, or placing a detective in  ob,;ervation, or in 
entering into a conspiracy with others to detect and punish the offenders; 
and the waylaying and watching to detect the commiss on of crime by 
the prosecutor or witnesses, i n  order to obtain evidence with which to 
convict, will not constitute a defense, i n  a prosecution For the commis- 
sion of the crime or offense." T o  sustain the text numerous authorities 
are cited, including the Aclams case, supra. See Sfate, v. Smith, 152 
3'. C., 798. 

I n  Sorrells v. U. S., 287 U.  S.,  435 (441-2), Chief Jus t ice  Hughes 
lays down this sound doctrine in law and morals: " I t  is clear that  the 
evidence was sufficient to warrant a finding that  the act for which de- " 
fendant n a s  prosecuted \ \ a s  icstigated by the prohibition agent, that  i t  
was tlie creature of his purpc.se, that defendant had no previous disposi- 
tion t o  commit it, but waq ;UI i ldustrious, law-abiding citizen, and that  
the agent lured defendi i~~t ,  otherwise innocent, to its cornmission by 
repeated and persistent solicitation in which he succeeded by taking 
advani age of the sentiment aroused by reminiscences of their experiences 
as conlpai~ions in arms in  the World War.  Such a gross abuse of - 

authority given for the purpose of detecting and punislling crime, and 
not for  the making of criminals, deserves the sererest condemnation, but 
the question whether i t  precludes prosecution or affords a ground of 
defense, and, if so, upon what theory, has given rise to conflicting opin- 
ions. I t  is well settled that  the fact that  officers or employees of the 
Government merely afford opportunities or  facilities for the commis- 
sion of the offeuse does not defeat the prosecution. Artifice and strata- 
gem may be employed to  catch those engaged in  criminal enterprises. 
(Citing numerous authorities.) The  appropriate object of this per- 
mitted activity, frequently essential to the enforcement of the law, is to 
reveal the criminal design: to expose the illicit traffic, the prohibited 
publication, the fraudulent use of the mails, the illegal conspiracy, or 
other offenses, and thus to  disclose the would-be violators of the law. A 
different question is presented when the criminal design originates with 
the oflicials of tlie Government, and they implant in i,he mind of an 
innocent person the disposition to commit the alleged offense and induce 
i t s  commission in order that  they may prosecute." 

We see no error i n  the court excluding the evidence of Hughes and 
others i n  the court below. I f  i t  had been admitted, we do not think i t  
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would be a defense for the defendants. There were many robberies 
being committed from the Spruce P ine  Store Company, 111~. Scott 
Hickey, an  employee in the store, \\.as approached by defendant Hughes. 
H e  wanted the combination to  the safe so that he could break in the 
store and steal the pay roll of the Har r i s  Clay Company, amouilti~lg to 
$1,200 or more, which would be in  the safe on a certaiu day. C'ailnon 
gave Hickey a paper with a combination on it and Hickey gale  it to 
Hughes. Hughes, instead of being enticed, tried to get Hickey, a n  
honest employee, as the evidence discloses, to join xiith him in the burg- 
lary and larceny, which Hickey refused to (lo and reported the matter 
to his employer, Cannon-as he should have done. Hughes was not let 
in the store by any person connected with the store, but broke in and 
was attempting to open the safe when captured. He said:  "I meant to 
take every dollar i n  the safe. M y  purpose in going there was to rob 
that safe." We think there was no violation in law or morals in catgdh- 
ing the defendant Hughes in  the manner in vhich  i t  was done. Hughes 
admitted he burglarized the store and Vance was convicted as all aider 
and abetter. The exclusion of the evidence of Hughes, Hickey, and 
Cannon we do not think prejudicial to the defendant Vance. Fo r  the 
reasons given, we find in  the judgment of the court below 

No error. 

STATE OF NORTH CAROLINL4, ox RELATIOX OF RALPH C. STEPHENS, 
CLERK OF THE CITY COURT OF RALEIGH, BRINGIKG AN ACTIOS BY LEAVE OF 

THE ATTORNEY-GENERAL OF THE STATE OF XORTH CAROLISA, v. PAUL S. 
DOWELL, THE CITY OF RALEIGH, GEORGE A. ISELEP, MAYOR ASD 

COMMISSIONER OF PUBLIC ACCOUNTS ASD FINASCES OF THE CITY OF 

RALEIGH, E. M. BARTOPI', COMMISSIOA'ER O F  PUBLIC WORKS OF THE CITY 
OF RALEIGII, A N D  JAMES H. BROWN, COMMISSIONER OF PUBLIC SAFETY 
OF THE CITY OF RALEIGH. 

(Filed 9 October, 1935.) 

Municipal Corporations D a: Public Officers B &Commissioners held 
without authority to dismiss clerk of municipal court without giving 
clerk notice and an opportunity to be heard. 

The act creating n city court provided that the clerk thereof should be 
elected by the city commissioners. The city commissioners duly elected a 
clerli of the city court under the provisions of the act, ch. 706, Public- 
Local Laws of 1913, but thereafter removed said clerk for alleged inat- 
tention to duty without giring the clerk notice and an opportunity to be 
heard. The clerk instituted proceedings in  quo warranto, alleging the 
summary dismissal, and defendants demnrred thereto. Held: The city 
commissioners were without authority to tlismiss the clerk without giving 
him rioticc and an opportunity to be heard, and the demurrer should have 
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been overruled. The analogous constitutional provision for notice and 
hearing in the removal of clerks of the Superior Court, Art. IV,  sec. 32, 
cited as persuasive on the commissioners. and Mia1 v. Ellington, 134 N. C., 
131, cited, distinguished, and approved. 

APPEAL by plaintiff from Frizzelle, J., at  December Term, 1934, of 
WAKE:. Reversed. 

This  is a civil action (N. C. Code, 1931 [Michie], sec. 869) in the 
nature of a writ of quo warranto. The order of the Attorney-General 
was duly made granting Ralph C. Stephens the right to  bring this action. 
The action is brought by plaintiff against the defendants to determine 
the right of defendant Pau l  S. Dowell to hold the position of clerk of 
the city court of Raleigh, N. C. 

The plaintiff makes numerous allegations in  his complaint, and suc- 
cintly contends in his brief that  the controversy "involves the question 
as to  whether or not the commissioners of the city of Raleigh, after 
having elected plaintiff's relator as  clerk of the city court of Raleigh 
and accepted and approved his official bond conditiored for his good 
behavior for a term of t;vo years, had the power within said term to 
summarily, and without notice or hearing, remove the plaintiff's relator 
from the office of clerk of the city court of Raleigh, a court of record 
under a special statute, vhich  statute provides that  such commissioners 
may elect such clerk and approve his bond, but contains no provision 
for the removal of the clerk by said commissioners; such attempted 
removal having been moved and voted for by one commissioner because 
said clerk would not support a certain political candidai;e, and one other 
commissioner having voted for such removal upon the mistaken idea that  
said clerk was a n  employee in the department of the first commissioner 
and subject to dismissal by him, and the third commissioner having 
opposed-the action; and where such action mas falsely stated upon the 
record to have been taken on account of inattention to duty, which 
charge is admittedly wrongful and without any foundation; and !he 
commissioners having refused to give relator any hearing or to expunge 
said record." The defendants demurred to the complaint upon the 
ground that  the c o m ~ l a i n t  does not state facts sufficient to constitute a 
u 

cause of action. The  grounds of the demurrer may bl: summarized as 
follows: Tha t  the statute referred to  in the comp1ai:it as a basis of 
action gives to the commissioners of the city of Ralei,gh the power of 
appointment or election of a clerk of the city court of Raleigh, and that  
the plaintiff was so appointed to such position by the commissioners of 
the city of Raleigh, and that  it follows as a matter of law that  the power 
of reinoval is incident to or inherent in the appointing power, and that  
the power of removal may a t  any time be exercised by the appointing 
authority, with or without cause. Second, that  the statute pleaded in 
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the complaint does not prescribe any term of office for the clerk of the 
city court, and that  the plaintiff having been elected in  pursuance 
thereof was not elected for any fixed term, and accordingly held the 
position a t  the will of the electing or appointing power. Third, that  it  
is alleged in the complaint that  the plaintiff was removed by action of 
the commissioners, and that  the commissioners having the power to 
appoint and the power to  remove were within their rights in so doing. 
Fourth, that  even if the removal of the plaintiff mas required to be made 
for cause only, which is denied as a matter of lam, it appears from the 
complaint that  the action of the commissioners in removing the plaintiff 
was taken after due assignment of cause, arid that  the sufficiency for 
such cause was a matter addressed solely to the judgment and discre- 
tion of the commissioners. Fif th,  that  the position or office which the 
plaintiff held was not a property right, and that  there existed on the 
part  of the plaintiff no contractual or property right of which he could 
not be deprived by action of the commissioners. 

The  court below sustained the demurrer and dismissed the action, to 
which plaintiff excepted, assigned error, and appealed to the Supreme 
Court. The necessary facts mill be set forth in the opinion. 

Clem B. IIolding, Douglass Le. Douglass, and Sinzms Le. Sinzms for 
p la in t i f .  

J .  N .  Broughfon and IV. H.  Yarborough, Jr., for defendants. 

CLARKSON, J. The city court of Raleigh was created a court of record 
by chapter 'TO6 of the Public-Local Laws of 1913, amended by chapter 
353, Public-Local Laws of 1915, and designated "The City Court of 
Raleigh," having civil and criminal jurisdiction. I t  is  not a recorder's 
court. I t  is not referred to in the charter of the city of Raleigh, the two 
legislative enactments being entirely separate and distinct. 

The statutes creating the court provide that the commissioners of the 
city of Raleigh shall elect the clerk of said court, and that  he shall give 
a bond to be approved by the commissioners i n  the sum of $5,000, and 
that his salary shall be fixed by the commissioners and shall be paid in 
the same manner as the salary of the judge of the city court is  paid, and 
defines his duties. 

The commissioners are not given any authority, power, or control over 
the clerk of the city court, and there is no provision giving the commis- 
sioners any power to suspend, remove, or discharge him. 

On 6 May, 1933, the commissioners of the city of Raleigh duly elected 
Ralph C. Stephens as clerk of the city court of Raleigh, and he there- 
upon duly qualified by taking the oath of office and by executing and 
delivering, as prescribed by statute, his bond in the sum of fire thou- 
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sand ($5,000) dollars, conditioned according to law for the faithful 
performance of the duties of his said office. The bond was made for the 
term of two years from his election in May, 1933, reciting that he was 
elected for said term, and the said bond was duly accepted and approved 
by the board of commissioners of the city of Raleigh, and is filed and 
held as one of the records of said city. 

Said Stephens duly entered upon the discharge of his duties. On 
9 Junt., 1934, the following was passed by the commissior ers-two voting 
for and one against: "That Mr. Ralph C. Stephens be removed from 
his office as clerk of the city court on account of inattention to duty, 
and that his ofice be filled by the appointment of Mr. Paul S. Dowell, 
the present assistant clerk of the court, the change to take effect imme- 
diately." 

I t  is alleged in the complaint that "The charge of inattention to duty 
was untrue and without foundation. No charge was at  any time made 
against Stephens, except that set forth in his removal. Stephens was 
not given any notice of such contemplated action, nor was he given any 
opportunity to defend himself before said commissioners, either then or 
thereafter." 

I n  hIcIntosh h'. C. Practice and Procedure in Civil Cases, ch. 10, 
sec. 445, in part, is as follows: "A demurrer raises no issue of fact, 
since i t  admits the truth of all material facts which are properly 
pleaded. 'For the purpose of presenting the legal question involved, a 
drniurrer is construed as .admitting relevant facts well pleaded, and 
ordinarily relerant inferences of fact necessarily deducible therefrom; 
but the principle is not extended to admitting conclusions or inferences 
of law, nor to admissions of fact when contrary to those of which the 
court is required to take judicial notice, and more especially when such 
opposing facts and conditions are declared and establijhed by a valid 
statute applicable to and controlling the subject.' " 

The demurrer admits that Ralph C. Stephens, with no notice and 
without an opportunity to be heard, was removed on account of inatten- 
tion to duty, and Paul S. Dowel1 was appointed to fill his place, the 
change fo take efect immediately. Did the city  commissioners^ of 
Raleigh (a  majority [two] voting for the removal) h a w  the power and 
authority to do this, without giving the clerk notice of the charge against 
him and an opportunity to be heard? We think not, under the facts 
and circumstances of this case. 

The record in this action recalls a decision of this Court in a stormy 
period of the State. James W. Wilson was a railroad commissioner. 
He was elected in 1893 by the General Assembly for a term of six years. 
He had done much to build the Western North Carolina Railroad. H e  
did not belong to the same political party as Governor Daniel L. Russell. 
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H e  had an  interest in Round Knob Hotel, an eating house on the rail- 
road. The  insinuation was that, as railroad commissioner, he was ob- 
taining special favors from the railroad. Goverrior Russell wrote him 
giving him notice of the charges, which he contended were sufficient for  
removal under the act under which he  held his office. Governor Russell 
said in  his let ter:  "Under the law, the Governor has not oiily a right 
but is required to suspend a railroad commissioner who commits a breach 
of the statute, which has been cited, and this he may do, as in 0thc.r cases 
of executive removals, nitliout notice to the party interested; but I shall 
not pass judgment or decide this matter until you have had a full oppor- 
tunity to be limrd by xiay of denial or explanation or justification or 
other defense." Caldwell v. Wzlson, 121 N. C., 425 (429). Mr.  TVilson 
answered denying in toto, and as  it appears from the record completely, 
all the charges in a long, carefully nr i t ten  letter, and in it called attcn- 
tion to (p.  436) "the 14th Amendment of the Constitution of thc United 
States, which forbids any state to deprive a citizen of life, liberty, or 
property nithout due process of lam." Governor Russell wrote Mr.  
Wilson that he was disqualified under the act and suspended llirn uritil 
the next General Assembly, appointing L. C. Caldwell, of Iredell County, 
to fill the vacancy. N r .  Wilsoii replied (p.  437) : ' ' In reply I n.111 say 
that I shall disregard your order to suspend, but u i l l  continue to do 
busiiiess a t  tlic old s t a id  until removed by a tribunal other than a self- 
constituted 'Star Chamber.' " Caldwell brought an action quo carranto ,  
S'fale ex Re l .  L. C. Calclwell v. James  1V. 1Vdson. 121 S. C.. 425. The 
opinion-a long one-was nr i t ten  by Justice D o u g l a s .  I n  i t  he says: 
"What is 'due process of lam' is generally difficult to define." At p. -169 
it is  said:  "The defendant, taking under the act, holds subject to the 
ac t ;  and relying upon his contract is  bound by all its provisions. One 
of its express provisioiis mas the reserved right of the Legislature to 
remove, and the power and duty of the G o ~ e r n o r  to suspend under a 
given state of facts. This power of suspeiision, together n i t h  the neces- 
sary method of its enforcement, mas assented to by the defendant in his 
acceptance of the office." . . . Faimloth,  C.  J . ,  dissented, arid said 
(p. 473) : '.Thus x e  see that  the Governor suspends vlicnerer lie deems 
proper and the Legislature 7-emoves at  its \+ill and pleasure, as an  cn: 
parte proceeding, the officer (commissioner) having no opportunity to be 
heard. This proceeding is a t  least a norelty, and so f a r  as I remember 
is without precedent, certainly so in xorth Carolina. Such proceedings 
no doubt are found under some forms of government, but they are a t  
variance with all fundamental rules of government in the United States 
of America. Those rules protect life, liberty, and property in the due 
administration of law. . . . (p. 480) : I think the plaintiff's con- 
tention is injurious, subversive, and contrary to the organic lam of our 
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system of government, and that  i t  is unreasonable and unjust, and tha t  
the decisions of any court i n  any state, disregarding these principles, 
must soon fall under the condemnation of the legal m i l d  in  this coun- 
try." The General Assembly of 1899, of opposite political persuasion 
to Governor Russell, refused to remove Wilson. Publ i?  Laws of 1899, 
p. 966. 

Xia,l v. Ellington, 134 N. C., 131, overruling Hoke v. Henderson, 1 5  
N .  C., 1, is to the effect t ha t :  "An officer appointed for a definite time 
to a legislative office has no vested property therein or contract right 
thereto of which the Legislature cannot deprive him." That  holding is  
sound, and does not i n  any way control the factual situation in this 
action. See Winslow v. Xorton, 118 N.  C., 486. 

I n  Rafhburn v. United Sfates, Supreme Court Reporter, Vol. 55, 
No. 13, p. 869 (875), is  the following: "The result of what v e  now have 
said is this:  Whether the power of the President to remove an  officer 
shall prevail over the authority of Congress to condition the power by 
fixing a definite term and precluding a removal excep; for cause will 
depend upon the character of the office; the Myers decision, affirming the 
power of the President alone to make the removal, is confined to purely 
executive officers; and as to officers of the kind here under consideration, 
we hold that  no r e m o ~ a l  can be made during the prescribed term for 
which the officer is appointed, except for one or more of the causes 
named in the applicable statute. T o  the estent that, between the deci- 
sion in the Myers case, which sustains the unrestrictable power of the 
President to removc purely executive officers, and our present decision 
tliat such poner does not extend to an office such as that  here involved, 
there sllnll remain a field of doubt, we leave such caws as may fal l  
nithi11 it for future consideration and determination as they may arise." 

The above action was brought by Samuel F. Rathburn, as executor 
of the estate of William E. Humphrey, deceased, against the United 
States, in which the court of claims certified question3 to the United 
States Supreme Court. Plaintiff brought suit in the court of claims 
against the United States to recover a sum of money alleged to  be due 
the deceased for salary as a Federal Trade Colnmission~:r from 8 Octo- 
ber, 1!)33, nhen  the President undertook to remove hini from office, to 
the t i u e  of his death on 14  February, 1934. The opinion was rendered 
27 May, 1933. 

The Constitution of North Carolina, Art. IV, see. 32, is as follows: 
"Any clerk of the Supreme Court, or of the Superior Ccurts, or of such 
courts inferior to the Supreme Court as may be established by law, may 
be removed from office for mental or physical inability; the clerk of the 
Supreme Court by the Judges of said Court, the clerks of the Superior 
Courts by the judge riding in the district, and the clerk,3 of such courts 



N. C.] FALL T E R M ,  1935. 561 

inferior to  the Supreme Court as may be established by law by the pre- 
siding officers of said courts. The  clerks against whom proceedings are  
instituted shall receive notice thereof, accompanied by a copy of the 
cause alleged for his  removal, a t  least ten days before the day appointed 
to act thereon, and the clerk shall be entitled to an appeal to the next 
term of the Superior Court, and thence to the Supreme Court, as pro- 
vided in other cases of appeals." 

I n  regard to municipal recorders' courts, N. C. Code, 1931 (Nichie) ,  
see. 1536, e t  seq. Section 1551, in part ,  is as follows: ('The clerk of 
tlie recorder's court shall be eIected by the governing body of the city or 
town. . . . Before entering upon the duties of his office, tlie c la l i  
shall enter into a bond, with sufficient surety, in a sum to be fixed by the 
governing body of the municipality, not to exceed five thousand dollars, 
payable to  the State, conditioned upon the true and faithful perform- 
ance of his duties as such clerk and for the faithful accounting for and - 
paying over of all money which may come into his hands by virtue of 
his office. The  bond shall be approved by the governing body and shall 
be filed with the clerk of the Superior Court of the county. . . . 
The governing body of the municipality shall have the right to remove 
the clerk of the court, either for incapacity or for neglect of the tlutieJ 
of his office; and in  case of a vacancy for any cause the office shall be 
filled in the manner hereinbefore provided." 

I t  will be noted that  the Constitution, supra, provides: ('The clerks 
against whom proceedings are instituted shall secelve notice thereof, 
accompanied by a copy of the cause alleged for his removal," etc. This 
is due process, and should have been a t  least persuasive on the commis- 
sioners i n  the present case. 

I n  Burke o. Jenkins, 148 N .  C., 25 (27), n e  find: " In  1 Dillon U u n .  
Corp. ( 4  Ed.), see. 240, it is said:  'The power to remove a corporate 
oficer from his office for reasonable and just cause is one of the comnion- 
law iiicidents of all corporations.' . . . (p.  28.) Such action could 
not be taken witliout notice and all opportunity to be heard, except 
where the officer is removable nithout cause a t  the will of the appointiiig 
power. And when the motion is  allowable only for cause, the soundiiess 
of such cause is revienable by the courts upon a quo warranto. (Citing 
numerous authorities.) B u t  i n  this case there was the fullest notice 
given and opportunity to be heard and sufficient cause sho~vn." 

I11 Beaufort C'ounfy v. Xayo,  207 N .  C., 211 (214), speaking to the 
subject, it  is said:  "Notice and an  opportunity to be heard is a funda- 
mental principal of our jurisprudence. I t  is of vital importance arid 
constitutes due process of law." 

The  charter of the city of Raleigh provides that  "The commissioners 
of the city of Raleigh shall elect . . . a clerk of said court." I f  the 
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commissioners h a d  a r igh t  t o  remove the  clerk they  h a d  elected '(on 
account of inat tent ion to duty," notice and a n  opportuni ty to  be heard  
should have  been given him. T h i s  was not d o n e h e  was summari ly 
dismissed a n d  P a u l  S. Dowell appointed t o  fill the  office, "the change to 
take effect immediately." W e  do not  think, under  t h e  ac t  i n  which the  
clerk was  elected, t h e  commissioners had  the  authori ty  a n d  power to  
summar i ly  dismiss h i m  without  notice and  a n  opportuni ty to  be heard.  

FOI. t h e  reasons given, the  judgment  of the court  below is  
Reversed. 

TIIE MATTER OF MRS.  E L L A  YEOMAN QUICK,  GUARDIAN FOR M A D G E  L. 
TEOMAK, J A M E S  E .  YEOMBN,  L I L L I A N  J. Y E O M I N ,  AND G U S S I E  
TEOhIAN, M I X ~ R ,  AND J A M E S  E .  YEOMAN, L I L L I A N  J. YEOMAN, AND 

G U S S I E  YEOMBN. MISOR, v. T H E  F E D E R A L  L A N D  B A N K  O F  
COLUMBIA, A CORPORATION, A N D  ams.  ELLA YEOMAN QUICK, 
GCARDIAS. 

(Filed 9 October, 1!335.) 

1. Guardian a n d  W a r d  D a- 
The statute, N. C. Code, 21S0, prescribing the purlloses for which a 

ward's land may be mortgaged and the procedure and requisites for the 
execution of the mortgage and the application of the proceeds of the loan, 
must be strictly complied with. 

2. S a m e  
Where a guardian has applied for permission to mortgage her wards' 

lnnd, and the clerk has entered an order therefor, which order has been 
approved by the court, there is a presumption that the statutory require- 
ments have been met. N. C. Code, 2180. 

3. Guardian and  Ward  D d :  Estoppel C a-Petitioners held not  estopped 
from at tacking mortgage executed by their  guardian. 

Respondeut's contention that  petitioners' guardian had accepted the 
benefits of a loan and paid respondent interest thereon while acting in her 
rqwesentative capacity, and that  the mortgage was executed by the 
guardian fourteen years prior to the institution of thcl proceedings, and 
that  therefore petitioners were estopped to attack the validity of the 
mortgage, camot  be sustained where i t  sufficiently appears from the peti- 
tion to set aside the mortgage that  the mortgage was executed when peti- 
tiontm were ~uinors  and that the yroceeding attacking the mortgage was 
instituted by petitioners upon their coming of age. 

4. Guardian and  Ward D +Mortgage of wards' land held valid a s  t o  
money used f o r  permanent improvements and  invalid as t o  balance. 

A guardian applied for permission to mortgage land owned by her for 
life with remainder in her wards, and the clerk entered an order therefor 
which was approved by the court. The guardian's application for the loan 
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stated that the proceeds thereof were to be used to purchase live stock 
necessary to the proper operation of the farm, to erect buildings on the 
land, and to provide improvements as defined by the Federal Farm Loan 
Board. Held: Under the presumption that the provisions of N. C. Code, 
2150, were followeil, the mortgage is valid and binding upon the nalds' 
estate as to the funds used for permanent improvements on the land, but 
as to the funds used to purchase live stock the mortgage is void as to the 
wards, such fund not having been used to materially promote their inter- 
est, and the mortgage on the wards' estate in remainder to the extent 
of the proceeds used to purchase live stock should be set aside upon their 
petition therefor filed upon their coming of age. 

*~PPEAL by petitioners from Grady, J., a t  J anua ry  Term, 1935, of 
HOKE. Xodified and affirmed. 

The title to the case is misleading, but not material. Madge L. 
Yeoman, James E. Yeoman, Lillian J. Yeoman, and Gussie 
having become of age, filed a petition in the original cause: I n  flza 
illatler of Xrs.  Blla Yeoman Quick, Guardian (naming the above in- 
fants) .  They allege, among other things : (1) That  Mrs. Ella Yeoman 
Quick had a life estate i n  certain lands (describing same), and they are 
entitled to the remainder. ( 2 )  That  on or about 8 Kovember, 19 L9, as 
guardian, she filed a petition n i t h  thc clerk of Hoke County (setting 
forth a copy). That  the clerk made a n  order, and the same was cow 
firmed by the judge presiding of the Superior Court, alloning her, a s  
guardian, to make a lien on their interest in remainder in  the land, in 
which she had a life interest, for the purpose of borrowing $5,090 from 
the Federal Land Bank of Columbia, a corporation. The order of the 
clerk and judge's confirmation are  set forth. The  further allegations 
are as follows : 

"That as these affiants are informed and believe, and so allege, the 
said judgments marked 'Exhibits B and C' are void, irregular, and 
erroneous, and were entered and made while these petitiolicrs mere 
infants, and that  these judgments were signed and entered without corn- 
pliance n i t h  the statutes governing the mortgaging of the said infant 
petitioners' property, which n a s  done when these infants were minors, 
and that these juJgments nere  signed and entered without any exainina- 
tion of any disinterested parties, without affidabits taker1 and filed in the 
records, without the necessary legal proof that  the loan \\-as riecessary 
or advantageous to the infants7 estate, without a finding that  the wards' 
interests would be materially promoted by the act, nhen,  in fact, it  n a s  
not, and without complying with the l a ~ t s  governing the same. 

"That a t  the time said orders were made there \ \as  no proper compli- 
ance with the lam, and there was no necessity for said loan or encum- 
brance of the estate of these infants, and that under such circumstances 
the said guardian, Mrs. Ella Yeoman Quick, gave a mortgage on the 
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said property in  the sum of $5,000 to the Federal Land Bank of Colum- 
bia, through the Raeford Mutual F a r m  Loan Association, and that said 
mortgage is void, irregular, and erroneous, and that  i t  should be can- 
celed from the said record and removed as a cloud on the title of these 
infants in  their estate, and the said Federal Land Bank of Columbia, a 
corporation, and the Raeford Mutual Fa rm Loan Asso3ation should be 
required to cancel the said purported mortgage, and remove i t  from the 
record. 

:That neither the judge of the Superior Court nor the clerk of the 
Superior Court made or entered any judgment directing the exclusive 
method of the use of the said money to be applied and secured for pur- 
poses and trusts named by the judge, and it, did not appear that  the said 
mortgage or loan was advantageous to the infants in  any way, and that  
by wason thereof the said judgments, 'Exhibits B and C,' are void, 
irregular, and erroneous. 

"And i t  further appears that  the said guardian was improperly 
ordered to mortgage the said property for the term of )ears not fixed by 
the court in its decree, and that i t  has been mortgaged from that said 
time, and the said mortgage still appears on record as a lien a i d  encum- 
brance against the property. 

"That by reason of the matters herein set forth your petitioners are 
entitled to have the remainder estate in  their said pr3perty freed and 
cleared of any encumbrances of record, and are entitled to have the said 
void, irregular, and erroneous judgments, referred to as 'Exhibits I3 and 
C,' vacated and stricken from the record. 

"Wherefore, your petitioners pray that the court will grant the follow- 
ing relief: 

" ( t i )  That  the court will enter a n  order in  the cause declaring the 
judgments referred to as 'Exhibits B and C' void; ( h )  that  the court 
will declare the mortgage void, and not a lien or encumbrance on the 
property or estate of the infant petitiontm; (c)  that the court will 
require the Federal Land Bank of Columbia and the Raeford Xutual  
Farm Loan Association to appear in  this matter and show cause why 
these judgments should not be declared void, and why they should not 
remove the purported lien of their mortgage from the record; ( d )  for 
the costs of this action; and for such other arid further relief as the 
court may deem proper." 

I n  response to the petition the Federal Land Bank of Columbia an- 
swered same, admitting that  the petitionerr were infants when the deed 
of trust was executed, the ownership of the petitioners in the remainder 
of the property in  which Ella Yeoman Quick had a life estate; and, as 
a defense, alleged, in  part, that "the clerk of the Superior Court of Hoke 
County entered his order in compliance with the statutes of the State of 
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Kor th  Carolina, authorizing said Ella Yeoman Quick, guardian, to 
execute a mortgage deed to the Federal Land Bank of Columbia, this 
respondent, to secure the payment of a loan of five thousand ($5,000) 
dollars, declaring in said order or judgment that  the same should be a 
lien upon the interest of said minors as security for said loan. 

"(c) That  thereafter the presiding judge, in connection with said 
petition of Ella Yeoman Quick, and the order of the clerk of the Supe- 
rior Court of Hoke County, confirmed said judgment of said clerk of the 
Superior Court of Hoke County. 

"(d) That  the terms and conditions of the mortgage to be given to the 
Federal Land Bank of Columbia to secure the payment of said loan of 
$5,000 \rere well known to the petitioners, to the clerk of the Superior 
Court of Hoke County, and to the presiding judge, said terms being then 
prescribed by rules and regulations made pursuant to the statutes of the 
United States of America, duly and regularly passed by the Congress of 
the United States; and that reference in said petition \%as made to the 
securing of said loan by a mortgage to said The Federal Land Bank of 
Columbia, this respondent, and the order or judgment of the clerk of 
the Superior Court of Hoke County, specifically by name, authorized 
the execution of a mortgage deed to the Federal Land Bank of Columbia. 

"(e)  That  the proceeds derived from the loan made by The  Federal 
Land Bank of Columbia to said Ella Yeoman Quick, guardian, for said 
minors, were used for the benefit of said f a rm and for its improvement 
and enhailcemer~t in value; and in accordance n i t h  the purposes stated 
in the application for said loan, a copy of said application being hereto 
attached and marked 'Exhibit A,' and asked to be taken as a part of this 
paragraph of the response to the petition as fully as if herein specifi- 
cally set out. 

"(f)  That  said mortgage was duly executed by the said Ella Yeoman 
Quick, guardian, on 9 January,  1920, and was duly recorded in Book 22, 
a t  p. 62, of the records in the office of the register of deeds for Hoke 
County; and that since said date, for a long period of time, the pay- 
ments due under said note secured by said mortgage deed have been met. 

"(g) That  said petitioner, Ella Yeoman Quick, both individually and 
as guardian, having accepted the benefits of said loan, is estopped to deny 
the legality thereof and the title and interest of this respondent; and 
that  the other petitioners named in  said petition, being represcnted by 
said Ella Yeoman Quick, guardian, who made said petition for authority 
to borrow said sum and execute said mortgage, are estopped to deny the 
legality of said mortgage and the title and interest of this respondent. 

"Vherefore, your respondent prays that  the prayer of the petitioners 
be denied; that  said mortgage deed referred to in the petition be declared 
a subsistii~g and outstanding legal lien corering the interest of said peti- 
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tioners; and that your respondent have such other and further relief a s  
to the court may seem proper and necessary, together with its casts in- 
curred in this cause." 

"Exhibit A," made a part  of the response, is headed : "Application for 
Loan Through Raeford Kational F a r m  Loan Association the Federal 
Land Bank of Columbia Under the Federal F a r m  Loan Act." I t  sets 
out in detail the facts in the application, and contains the following: 
"6. Does the applicant desire this loan, ( a )  for the purpose of purchas- 
ing land for agricultural uses? ; (b)  for equipment as defined 
by the Federal F a r m  Loan Board to be used in connection with the 
mortgaged farm 1 ; (c)  for fertilizers to be used :hereon? 7 

( d )  for live stock necessary in  the proper and reasonable operation of 
the same? $2,000.00; (e)  to provide buildings to be erected on the 
mortgaged l and?  $2,000.00; ( f )  to provide for the improvement of the 
mortgaged land, improvement to be such as defined by the Federal F a r m  
Loan Board, $1,000.00." This was signed, "Mrs. A. A. Quick, appli- 
cant." 

The Loan Committee of the National Fa rm Loan A3sociation, in the 
report, has this in  i t :  "The statements made in  the apdication are  cor- 
rect, with the following exceptions: . Remarlrs and additional 
information : . Findings : We find and reporl the value of the 
land is $14,000.00. Tha t  the value of the improvements is 
$3,000.00, making a total of $17,000.00. What do you think of the 
ability of applicant to pay the loan applied for and interest thereon out 
of income from the land after deducting necessary expenses and support 
of the family? Good. Do you approve of this loan and recommend 
that  it be allowed? Yes. This 30 August, 1919." Then there is set 
forth by the directors: "Approval of Loan and Admir,sion to Member- 
ship by Board of Directors of Raeford National F a r m  Loan Associa- 
tion." 

I n  the reply of the petitioners to the response of the Federal Land Bank 
of Columbia, among other things, is the following: "Paragraph (e)  is 
denied, the petitioners alleging the truth to be, that they received no 
benefits from said loan, and the proceeds did not impro7.e or enhance the 
value of their interest, and said loan was not necessary, in tha t :  ( a )  The 
propwty had buildings upon i t  prior to the loan, and it had timber of 
~ a l u e  upon it,  and that as such, these petitioners having only a remain- 
der interest, mere best benefited by the property remaining in the condi- 
tion 111 which i t  was. (b )  Tha t  at  the time the buildings were adequate 
in so f a r  as the petitioners' interests were concerned, and that for the 
property to remain as it was would have best served the interests of these 
petitioners, who were minor children of tender years ae said time. (c) 
That according to the very response filed by the defendant bank in this 
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action, as appears on 'Exhibit A,' these petitioners, i n  regard to the then 
purported loan, were uot intended to receive the full benefit of a loan, 
but it was the intention to benefit two individuals, Mrs. A. A. Quick (as 
an  individual) and her husband (these petitioners' step-father), A. A. 
Quick, for it appears on said exhibits that $2,000.00 was intended for 
live stock, $2,000.00 for additional buildings, and $1,000.00 for improve- 
ment to buildings, and that  none of these things were necessary a t  the 
time for the petitioners, nor did they a t  the time nor since receive ally 
benefit, and, if anything, the doing of such acts would injure arid damage 
their interests rather than improve their interests, or benefit their iuter- 
ests, and according to the laws of Nor th  Carolina protecting the inter- 
est of minors, the doing of such acts wcre contrary to law." 

The defendants demurred ore tenus, and "moved for judgment upon 
the pleadings, dismissing the motion and petition ill the cause, for that 
the petition does not set up  a cause of action, or such grounds for rellef 
as permitted by lam." 

The court below sustained the demurrer. The petitioners made seT- 

era1 exceptions and assignnients of error, among them: "In that the 
court erred in  signing the judgment as set out in the record." A n  appeal 
to the Supreme Court n a s  taken by the petitioners. The assign~~ielits 
of error and necessary facts mill be set forth in the opinion. 

I .  111. Bailey and G. B. Rowland for fhe Federal Lund Bank of 

CroZumbia. 
John i i e w i t t  and Ray S. Farris for petitioners. 

CLARKSOPI', J. This cause was before this Court on the petitiou of 
The Federal Land Bank of Columbia to remove same to the Ilistrict 
Court of the United States for the Middle District of S o r t h  Carolina. 
The  court below refused the petition, and the judgment, on appeal, was 
affirmed by this Court. Ex parte Quick, 206 N .  C., 627. 

N.  C. Code, 1931 (Xichie) ,  sec. 2180, is  as  follows: "On appliration 
of the guardian by petition, verified upon oath, to the Supcrior Court, 
showing that the interest of the ward would be materially promoted by 
the sale or mortgage of any par t  of his estate, real or personal, the pro- 
ceediug shall be conducted as i n  other cases of special proceeding; and 
the truth of the matter alleged in the petition being ascertained by satis- 
factory proof, a decree may thereupon be made that a sale or mortgage 
be had by such person, in such v a y  and on such terms as may be most 
advantageous to the interest of the ward;  but no sale or mortgage shall 
be made until approved by the judge of the court, nor shall the same be 
valid, nor any conveyarlce of the title made, unless collfirmed a i d  
directed by the judge, and the proceeds of the sale or mortgage shall be 
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exclusively applied and secured to such purposes and on such trusts as 
the judge shall specify. The  guardian may not mortgage the property 
of his ward for a term of years in excess of the term fixed by the court 
in i ts  discretion. The word 'mortgage,' whenever used herein, shall be 
construed to include deeds in  trust." Ipock v. Bunk, 206 X. C., 791, 
95 A. L. R., 836. 

We have examined with care the petition of Mrs. Ella Yeoman Quick, 
guardian of the infant petitioners, to  place a lien on the land in  contro- 
versy of the infants, which they held in  remainder, to the extent of 
$5,000. Also the judgment of the clerk and confirmation of the presid- 
ing judge. I t  is  loosely and inartificially drawn. The statute should 
be strictly complied with. 

I n  Moore v. Gidney, 75 N. C., 34 (39),  Bynum, J., who in speaking 
of the statutory requirements for a valid judgment against an infant, 
says: "So careful i s  the law to guard the rights of infants, and to pro- 
tect then1 against hasty, irregular, and indiscreet judicial action. I n -  
fants are in  many cases the wards of the courts, and these fc ns enacted 
as  safeguards thrown around the helpless, who, often the victims of the 
crafty, are enforced as being mandatory and not directory only. Those 
who venture to act in defiance of them, muat take the risk of their 
action being declared void or set aside." In r e  Reynolclr:, 206 N .  C., 276. 

I n  The Federal Land Bank of Columbia's response to the petition of 
the petitioners is the following : "That said mortgage TI as duly executed 
by the said Ella Yeoman Quick, guardian, on 9 January,  1920, and was 
duly recorded in  Book 22, a t  p. 62, of the records in  the ofice of the 
register of deeds for Hoke County;  and that since said date, for a long 
period of time, the payments due under said note secured by said mort- 
gage deed have been met." 

This action was brought on 12 December, 1933, near y 14  years after 
the transaction was consummated. Of course, the petitioners were 
under age, and this petition was filed aftcr they became of age. We 
think the petition inferentially alleges this, and the co~itentions by the 
Federal Land Bank of Columbia to the contrary untentlble. There is a 
presumption that  the record speaks the truth and the statute complied 
with, if not too glaring to the contrary. With this presumption in favor 
of the Federal Land Bank of Columbia, we hold that  the deed of trust 
as to  $3,000.00 i s  valid. As to $2,000.00 we cannot so hold. The record 
is that  the Federal Land Bank of Columbia had notice ;hat $2,000.00 of 
the $5,000.00 loan did not show "that the interest of the ward would be 
materially promoted by the sale or mortgage of any part  of his estate." 
Section 2180, supra. The record clearly shows by the "Exhibit -1" set 
forth in the Federal Land Bank of Columbia's respons., that  $2,000.00 
of the $5,000.00 was "for live stock necessary in  the proper and reason- 
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able operation of the same," on the farms in  which the petitioners had a 
remainder. The  other $3,000.00 was-$2,000.00 "to provide buildings 
to be erected on the n ~ o ~ t g a g e d  land," and $1,000.00 "to provide for the 
improrement of the mortgaged land, improvements t o  be such as defined 
by the Federal F a r m  Loan Board." 

I t  is clear as the noonday sun that  the wards who had a remainder in 
the land, their interest mould not "be materially promoted" by $2,000.00 
-being used to purchase live stock to operate the farm. The  $8,000.00, 
included in the $5,000.00 loan, was as to the infants null and roid. 

Fo r  the reasons given, the judgment is 
Modified and affirmed. 

BOARD O F  FINANCIAL CONTROL O F  BUNCOMBE COUNTY v. THE 
COUSTP O F  HEKDERSON. 

(Mled 9 October, 1935.) 

Taxation B d-Property of municipality lying outside the county and used 
for business purpose is taxable by county in which it is situate. 

The Board of Financial Control of Buncombe County obtained title to 
property situate in another county in liquidating assets belonging to a 
city within the county, the property being a part of the collateral security 
giren the city for its deposit in a bank which failed. The property was 
rented by the Board of Financial Control to private businesses, and later 
the board obtained a prospective purchaser. Held:  The property was 
suhject to taxation by the county in which the property is situate al- 
though o~rned by a municipal corporation, since the property n a s  held by 
the mu~icipal corporation purely for business purposes and not for any 
gorernmental or necessary public purpose. S. C. Const., Art. V, sec. S ;  
P1'. C. Code, 7880 (2) .  

APPEAL by defendant from I lard ing ,  J., a t  August Term, 1933, of 
HESDERSOK. Reversed. 

This is a controversy without action. The  agreed statement of facts 
is  as follows: 

"1. The Board of Financial Control of Buncombe County, Korth 
Carolina, is a municipal corporation, created by the Legislature of 
North Carolina, and its duties arid prixileges are set out i n  chapter 2.i3 
of the Public-Local Laws of 1931, and as amended in  chapter 189 of the 
Public-Local Laws of 1933, and as amended by chapter of the 
Public-Local L a m  of 1935, and under authority of these acts is the 
owner of, and is  liquidating all of the properties, both real and personal, 
which were received by the city of Asheville and county of Buncombe 
a s  collateral security for their deposits in the Central Bank and Trust  
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Company of Asheville and certain other banks. The county of Hender- 
son is a body politic under the statutes of North Carolma. 

"2. The Board of Financial Control so created obtained title by con- 
veyance dated 13 Kovember, 1931, and is now the lawful owner in fee 
simple of the following described property: 

"All that certain piece, parcel, or lot of land situate, lying, and being 
in the city of Hendersonville, at  the northwest intersection of Main 
Street and Fourth Avenue, and more particularly described as follows: 

"Beginning at  a point in the western margin of Main Street, said 
point being located where the said margin of Main Street intersects the 
Sorthern margin of Fourth Avenue, and runs thence with the said 
margin of Main Street, north 10 deg. west 45.8 feet to a point at the 
extreme northeast corner of the building now occupied by the First 
Bank and Trust Company, and runs thence with the northern face of the 
mall of said building, south 80 deg. west 130 feet to a point in the east- 
ern margin of a 20-foot alley, now known as Jackson Street; runs thence 
with the eastern margin of said Jackson Street, south 10 deg. east 45.8 
feet to a point where the said Jackson Street intersects the northern 
margin of Fourth Avenue; thence along and with the northern margin of 
Fourih Avenue, north SO deg. east 130 feet to the point of beginning. 
Being all that property conveyed to the First Bank and Trust Company 
by ildolf Ficker and wife, by deed dated 16 July, 1919, and recorded 
in Deed Book KO. 102, at  page 245, in the office of the register of deeds 
for Henderson County, Korth Carolina. 

"3. The Board of Financial Control has received from W. B. Hodges 
and his associates of Hendersonville a bona fide offer to purchase the said 
property at a price agreed upon but requiring title in fee simple, free 
and clear of all liens and taxes. There are no liens nor claims against 
said property other than the taxes claimed by the courty of Henderson 
for the years 1935, 1934, 1933, and 1932. 

"4. Under their duly constituted authority the Board of County Com- 
missioners of Henderson County have assessed said property for taxation 
for the aforesaid years, and have levied a tax against same which tlie 
plaintiff has refused a i d  still refuscs to pay; and the tax collector of 
Henderson County has ad~ertised said property to be sold for taxes for 
tlie aforesaid years. The proposed purchasers have refused to accept 
title while this claim of tax lien stands against the property. The plain- 
tiff, for and in behalf of the county of Buncombe and (city of Asheville, 
denies that the county of Henderson is permitted to tax said property 
for the years hereinabove set forth, and, therefore, refuses to pay the 
same. 

" 5 .  Since plaintiff acquired the property described in paragraph 2, it 
has been renting and is now renting said property as :an office building 
to various persons and corporations, who operate privaze businesses. 
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"Wherefore, the parties hereto have agreed upon the foregoing facts, 
and respectfully urge a specdy determination of the matter of law in- 
volved i n  this transaction. The  matter in coiitroversy being whether 
or  not such taxes may be assessed as a lien against the said property for 
and during the period title to same is ~ e s t e d  in  said Board of Financial 
Control. 

"Witness the signature of counsel representing both parties, this 
August, 1939. J. 13. Sample, Attorney for the Board of Fillancia1 

Control of Buncombe. 31. 31. R d d e n ,  Attorney for the County of 
Henderson." 

The judgment of the court belo~v, rendered on the agreed statement 
of facts, was to  the effect that  the tax on the land asjessed by defendant 
\ms inralid. T o  the judgment as rendered the defendant excepted, 
assigned error, and appealed to the Supreme Court. 

J .  I-. Jordan,  Jr . ,  and J .  H .  Sample for plaintif. 
Redden  & Redden  for defendant.  

CL.\RKSO;\-, J. The city of -Isherille had certain collateral notes to 
protect its cleposits in the Central Bank and Trust  Company of Ashe- 
~ i l l e  when the bank broke. To collect and settle the many matters in 
nhich Ashtri l l t  and Buncombe County were interested in, from the 
failure of this and other banks, the General Alssembly set u p  the Board 
of Financial Control of Buucombe County, the plaintiff in this action. 

Under this set-up the plaintiff acquired an ofice building in  Heiider- 
sonville, Henderson County, N. C., by conveyance, on 13  Korember, 
1931, arid since that  time has rented i t  as  a n  office building to various 
persons and corporatioils who operate private businesses. There are 
certain taxes asscssed agaiilst said property by Henderson County for 
the years 1932, 1933, 193-1, and 1939. The plaintiff has contracted to 
sell the land in c o n t r o ~ : ~ s y ,  but the purchaser requires a title in fee 
simple, free and clear of all taxes. 

The  question involved: I s  the real property, owned by the Board of 
Financial Control of Buncombe County, created by chapter 253 of the 
Public-Local L a u s  of 1931, excmpt from the payment of ad culorew~ 
t ax?  JtTe think not. 

I n  Bou7ne v. B o a d  o f  Fimzncial Control of Buncombe  Counf!y, 207 
h'. C., 170, this Court held that  the Board of Financial Control for 
Buncombe County is a corporation with certain enumerated poners and 
in effect that  said board was the collcctirlg or liquidating agent of the 
city of Asheville and county of Buncombe. 

So the question in  this cont ro~ersy  narrows itself doxm: Can the city 
of -Lshevillc, a municipal corporation, acquire business property in 
another county, hold and rent it, without the payment of taxes in that  
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county? W e  think not. The  property is  not held or used for any 
governmental or necessary public purpose, hut for purely business pur- 
poses. 

I f  a municipal corporation can go into a rental business and escape 
taxation, i t  would have a special privilege not accorded to others who 
are in  a like business. The  Constitution of North C~trolina, Art. V, 
sec. 5, is  as  follows: "Property belonging to the State, or to municipal 
corporations, shall be exempt from taxation. The G ~ n e r a l  Assembly 
may exempt cemeteries and property held for educat onal, scientific, 
literary, charitable, or religious purposes; also wearing apparel, arms 
for muster, household and kitchen furniture, the mechanical and agri- 
cultural implements of mechanics and farmers;  libraries and scientific 
instruments, or any other personal property, to a value not exceeding 
three hundred dollars." 

K. C. Code, 1931 (Michie), sec. 7880 ( 2 ) ,  is as follows: "The follow- 
ing property shall be exempt from taxation under this article: ( a )  
Property passing to or for the use of the State of North Carolina, or to  
or for the use of municipal corporations within the Stat t  or other politi- 
cal subdivisions thereof, for exclusively public purposes," etc. 

I n  3 A. L. R., pp. 1441-2, is  the following: "However, in a t  least one 
jurisdiction it has been held that  although the Constitutjon or statute in 
express terms exempts state or municipally owned property from taxa- 
tion, i t  will be implied that  the intention IT-as to exempt such property 
only \+lien devoted to a public use. Atlant ic  d S. C.  R. Co. 6. Carteret 
Counfj j  (1876), 95 K. C., 474, wherein i t  appeared that  a tax was levied 
on tlie interest of the State in a railroad. Holding that  the constitu- 

u 

tional esenlption did not apply to property of the State held for business 
purposes, the Court said:  'Although this language is general, yet me do 
not think it was intended to embrace this case. The  Capitol is not taxed, 
because the State would be paying out money just to receive it  back 
again, less tlie expense of handling it. And if taxed for local purposes 
it would to that  extent embarrass the State government. Nor is it any 
hardship upon the locality to have the property exemp , as the advaii- 
tages from i t  are supposed to conlpensate for the exemption. And, as 
with the Capitol, so with other property. B u t  where the State steps 
donn from her sovereignty and embarks with ind i~ idua l s  in business 
enterprises, the same considerations do not prevail. Th. State does not 
engage in such enterprises for the benefit of the State as a State, but fo r  
the benefit of individuals or communities-at least, this is generally so- 
and if the State gets no taxes she may get nothing. Suppose, for illus- 
tratioil, that  the plaintiff should declare no dividends and consume the 
whole earnings in current expenses. I n  that  case the State, as a State, 
would never derive anything from the road except the taxes. At any 
rate, we do not think the exemption in  the Constituticm embraces the 



N. C.] FALL T E R M ,  1935. 573 

interest of the State in business enterprises, but applies to the property 
of the State held for State purposes.' " 

I n  the case of Vil laqr o f  TVat1;ins Glen  v. Huger ,  County  T r e a s u r ~ r ,  
252 N. Y., pp. 146-7, Supplement, it was held: "That property acquired 
by municipality is  used to produce income without definite plan for use 
for public held not to constitute 'holding for public use,' exempting prop- 
erty from taxation (Tax  Lam, sec. 4, subd. 3)." At  page 151 is the 
following: " I t  has been held in many cases in other jurisdictio~is that 
the exemption is limited to  property actually devoted to a public use, 
or to some purpose or function of government. T o w n  of H a m d e n  v. 
C i t y  of S e u  Hacen ,  91 Conn., 589, 101 A,, 11, 3 A. 1;. R., 1435; 
Traverse C i t y  z'. East  B a y  l'ozcnship, 190 hlich., 327, 157 N.  TIT., 85 ;  
Essex County  v .  Salem, 153 Mass., 141, 26 X. E., 431; A f l a n f i c  &? S. C.  
R. Co. ?;. Board of Comrs. of Carteret County ,  75  N. C., 474." I t  will 
be noted that  Atlant ic  & AT. C. R. Co. case is cited. 

I n  Collecfor of T a x e s  o f  N i l t o n  v. C i t y  of Boston, 180 N .  E. Rep., 
116 (Mass.), a t  p. 117, is the following ( R u g g ,  C .  J.) : "The exemption 
from taxation, in view of the principle on which it rests, cannot justly 
be extended to property owned by one municipality within the bounds of 
another, not actually devoted to a public use or held with the design 
within a reasonable time to devote i t  to such use. Essen- C'ounfy  v.  
Sa lem,  153 Nass., 141, 26 N. E., 431; B u r r  c .  Bosfon, 208 Xass., 537, 
540, 95 N .  E., 208, 34 L. R. A. (N. S.), 143." Lewis v. X. 1'. d S. E.  
R. Co., 26 N.  E.  Rep., 431. 

I t  will be noted that  the Atlant ic  &? S. C.  R. Co. case, supra, decides 
that under the Constitution of North Carolina, the property is taxable 
unless devoted to a public use. The North Carolina statute, section 
7880 ( 2 ) ,  supra, says "for exclusively public purposes." 

I n  Andrezcs L!. C l a y  Co., 200 N.  C., 280, the facts were that the town 
of Andreus was a municipal corporation. The facts, pp. 280-1: "The 
said land was o~vned and used by the plaintiff during said years as the 
site of a poner plant for the generation of electricity, which was trans- 
mitted o ~ e r  nires from said poxer plant in Clay County to the town of 
A n d r e w  in  Cherokee County, a ~ d  there used by said tow1 of dndrens  
for ligliting its streets and niuliicipal buildings, and for distribution 
anlong the citizens of said ton11 for domestic and commercial purposes. 
The revenue derived from the distribution and sale of electricity to 
citizens of said town x i s  used to pay the expenses of maintai~iing and 
operating i ts  electric light and power plant. The  town of A n d r e w ~  
purchased the land in Clay County and constructed its potter p l a ~ i t  
thereon under the authority of an  act of the General Assembly of this 
State. I t  paid for said land and for the construction of said power 
plant out of funds raised by the issuance and sale of its municipal 
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bonds." I n  tlie above case the  assessment m a d e  by  C l a y  County was 
held in ra l id .  

T h e  t o n n  of Andrews n a s  operat ing a municipal  elrctric plant-a 
public use o r  purpose. Fauseeft 21. Aft. Airy, 13-1 N. C., 125. Ll neces- 
s a r y  expeni;e--Const. of AT. C., A r t .  VII ,  see. 7 ;  W e b b  e. Port C'ommis- 
sion, 205 h-. C., 663 ( 6 7 3 ) ;  X f g .  Co. v. Aluminum Co., 207 N. C., 52 
(59) .  T h e  11urpose f o r  which the  land  was used i n  the  dndrews case, 
supra, being f o r  a public purpose o r  use, is  d i s t ingu~shable  f rom the 
present case, n l le re  the  use was private, f o r  business pui.poses. 

F o r  the reasons given, the judgment  below is  
Reversed. 

PLAKTERS NATIONAL BANK AND TRUST COMPANY O F  ROCKY 
MOUNT, N. C., ADMISI~TRATOR OF CHARLES BARKER, DECEASED, v. 
ATTANTIC COAST LISE RAILROAD COMPASY. 

(Filed 9 October, 1!)35.) 

1. Master a n d  Servant E c-Assumption of r isk held t o  bar  recovery for  
death of plaintiff's intestate under  Fedwal  Employers' Liability Act. 

Iq~idencc that plaintiff's inteqtate was employed to inspect freight cars 
upon defendant's tracks, and that he was seen engaged in his duties in 
interstate commerce a short ~vhile before his death, on a dark night with 
drizzlinq rain, and that he n a s  found dead upon tlie tracks with indica- 
tions that he had been struck by a train, with evidence that the place 
where he was norking n a s  suficiently lighted to have enabled him to see 
apl~roachi~ig trains, is hcld to bar recovery a s  a matter of law under the 
Federal Employers' Liability Act upon the doctrine of assumption of risk, 
i t  being in evidence that  plaintiff's intestate knew the risk of the 
employment, and the evidence leaving tlie manner in which he was killed 
in the field of speculation and conjecture. 

2. Blaster and  Servant E a- 
111 an action to recover for the death of plaintiff's intestate, killed 

wliilt. engaged in his eml)loyn~ent in interstate commerce, the Federal 
Employers' Liability Act is conlrolling. 

3., Evidence D 1- 
Circumstantial evidence, when sufliciently strong, is as  competent a s  

positive evidence to prove a fact, but i t  is  insufficient when it  leaves the 
matter sought to be cstablishcd in the field of speculation and conjecture. 

, ~ I , L ~ L ~ L  by plaintiff f r o m  Binclair, J., a t  F e b r u a r y  Term,  1935, of 
Nasrr.  Al f f i r~md.  

'This is :in action f o r  actionable negligence, brought  by plaintiff 
ng;tinst ciefelldulit f o r  killing i ts  intestate, Charles Barker ,  on  1 6  Febru-  
ary, 3 932. 
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The following judgment was rendered in the court below: 
"This cause came on for hearing before the undersigned judge presid- 

ing a t  the February, 1935, Term, of the Superior Court of Nash County. 
"At the close of plaintiff's e~iderice, defendant m o ~ e d  that  judgment 

of nonsuit be entered. 
"Upon the proof offered, the court finds as a fact that, a t  the time of 

the occurrence of the alleged fatal  injury, plaintiff and defendant were 
engaged in interstate commerce, and that  the statutes and decisions of 
the Federal Courts, therefore, control. 

'SL4nd the court being of opinion that  defendant's motion is well taken; 
"It  is therefore ordered and adjudged that  this action be and the same 

is hereby dismissed as  of nonsuit, the cost to be taxed against the plain- 
tiff by the clerk. N. A. Sinclair, Judge Presiding." 

The plaintiff made numerous exceptions and assignments of error, and 
appealed to the Supreme Court. 

J .  P. Runn, Langston, Allen & Taylor, and Cooley & Bone for 
plaint i f .  

Spruill & Spruill and Thos. 17. Davis for defendant. 

PER CURIAM. At  the close of plaintiff's evidence the defendant made 
a motion in the court below for judgment as in case of nonsuit. C. S., 
567. The court below sustained the motion and in this we calr bee 110 

error. The grounds of the motion mere, (1) failure of proof on the 
part of the plaintiff; ( 2 )  assumption of risk. 

The  evidence on the par t  of plaintiff mas to the effect that its intestate, 
Charles Barker, was an  employee of defendant. I t  was his duty "to 
inspect trains, to see that  the seals on the freight cars m r e  unbroken. 
and generally to look after and protect the property of the defendant. 
and these duties required the said Charles Barker to frequently cro,s and 
re-cross the defendant's yards and tracks." H e  was doing that  sort of 
work for four years. I I i s  duties required him when trains came in to 
examine the seals on these trains to see that  they had not been broken 
and to examine the cars to see that  no hoboes were arriving. 

Charles Barker, the deceased, left his n i f e  and children to go to work 
for the defendant a t  a quarter to six in  the evening of 16 February, 
1032. H e  lvas a strong, healthy man. H e  was found on defendant's 
track a t  6335 or 6 :40 lying across the rail dead. H e  was cut in two 
about the breast, having been run orer by defendant's train. Other 
employees saw him in the performance of his duties and the last seen 
of h im alive was about 15 or 20 minutes before he was found dead. 
The night was dark and it was drizzling rain. One of the x-itnesses 
for plaintiff testified: "The yards there are lighted by overhead lights 
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and these lights are f a r  enough apar t  or close enough together to light 
that ladder track so that you can see well enough. On this night in 
question when I saw Mr.  Barker's body I was looking a t  it  by the light 
of thcl overhead light. As you go and come in there all around that  
ladder track you can see where you are walking by these overhead lights, 
but, of course, you could not see how to  inspect a car by them. You 
couldn't read a newspaper by them unless you were right under one of 
them, but if you had pretty good eyes and were right under the light 
you could rcad a newspaper. You could see what was coming and going 
on under those lights." 

We have read with care the  evidence. I t  is  well settled that  circum- 
stantial evidence, when sufficiently strong, is  as competent as positive 
evidence to prore a fact. I n  the present case we do not think the cir- 
cumstantial eridence, taken as  a whole, sufficient to be submitted to a 
jury. The manner in  which plaintiff's intestate was Idled,  from the 
record eridence, is  speculatire, uncertain, and conjectural, and is not 
sufficient to be submitted to a jury. 

Plaintiff's intestate was engaged in interstate comnlerce. The lia- 
bility is determined solely by the Federal Employer's Liability Act, and 
assumption of risk pleaded by defendant is a good defense. Plaintiff's 
evidence indicates that  plaintiff's intestate knew and assumed the risk 
of the employment which he was engaged in. 

The evidence excluded by the court below was immaterial from the 
view we take of the entire evidence. 

I n  lam the nonsuit must be sustained. The plaintiff's intestate was a 
bread-winner and died in such a manner as should call for some provi- 
sion, which should be made in such cases for the widow and children. 

I n  law we find 
N o  error. 

W I L L I A M  H. MODLIN v. THE S O V E R E I G N  CAMP O F  T H E  WOODMEN 
O F  THE WORLD. 

(Filed 9 October, 1935.) 

Insurance R c-Recovery of disability benefits held barred by forfeiture of 
contract for nonpayment of dues prior to notice of disability. 

Plaintiff's action on a disability provision in his fraternal benefit certiE- 
cate held properly nonsuited under the evidence for his failure to furnish 
satisfactory proof of disability until more than six. months after the 
termination of his contract for nonpayment of dues according to its terms 
and conditions, although the incteption of the disability antedated the 
forfeiture for nonpayment of dues. 



N. C.1 FALL T E R X ,  1935. 5i7 

APPEAL by plaintiff from judgment of nonsuit entered by Parker, J., 
a t  J u n e  Term, 1935, of MARTIN. Affirmed. 

Elbert S. Peel f o r  plainti f ,  appellant. 
Albion Dunn for defendant, appe/lee.  

PER CURIAM. This  was an action, instituted by the plaintiff, t o  
recover total and permaneut disability benefits under a beneficiary cer- 
tificate issued to him by the defendant fraternal and insurance associa- 
tion on 24 February, 1922. The pleadings, testimony, documentary e~ i- 
dence and admissions establish that  the plaintiff paid all dues and assess- 
merits required of him u p  to and including February, 1933, and has paid 
no dues or assessments since tliat t ime; that the plaintiff became pwma- 
nently and totally disabled within the meaning of his certificate in 
Nov~mber ,  1932; tliat on 2 October, 1933, the plaintiff for the first time 
gave notice of and offered to furnish satisfactory proof of his disability, 
and made application for the permanent total disability benefit provirlecl 
in his certificate. 

Both the original application for insurailce and the beneficiary ccrtifi- 
cate of tlie plaintiff state that  "all the pro~is ions  of the Coilstitution ant1 
Laws of the society now in force and that may hcreaftcr he adopted. 
shall coristitute the basis for a i d  form a pert of any bmeficiary ccrtifi- 
cate that may b~ issued to me by the Sovercign Cariip of the TYootlmcn 
of tlicWorlt1, . . ." 

Sections 63-*I and 63-B of the Conctitution and BY-Lans of tlle cle- 
fendant compaily p r o ~ i d e  that  every member shall pay certain ailnual 
asfessments or monthly illstallnients of assrssme~its for the So7 ereigi~ 
Camp fui~tl ,  and such Camp dues as may he required by the By-Law of 
his Camp, and that upon failure by any rilember to malre any S U C ~  pay- 
ments 011 or before the last day of the month he sllall bcconie suspended 
and his beneficiary certificate shall I:e 1 oitl, and the contract h(>t \vec~~ 
such person and the association shall be completely terniinated. 

I n  Noxcmber, 1931, Section 61-C of wid Constitutioii and By-I.am 
ma5 amended to read:  "Any menlbt.r nliose c~rt if icatv i o  l)rolicler, and 
who, nhi le  younger than sixty years of age, and ~vlille the crrtificnte is 
in full force and effect, shall furnish satisfactory proof to tlie secretary 
of the association a t  tlie home office of the association that he lias suf- 
fered bodily injury, through external l-iolent and accitleiital means or by 
disease, and that  he is and  ill be perrnai~ently, totally, contiauousl~,  
and wholly prevented thereby for life from pursuing any and all gainful 
occupations or performing any work for compensation of value, . . . 
may have the option of surrendering his certificate for cancellation and 
receiving in settlement thereof, less any indebtedness due to the associa- 



I X  THE SUPREME COURT 

tion, one-half of t h e  face amount  of his  certificate a s  a permanent  total  
disability benefit. . . ." T h i s  amendment  mas i n  effect f rom i t s  
adoption un t i l  the  t ime  of the  inst i tut ion and  t r i a l  of t h ~ s  action. 

T h c  plaintiff having failed to  make  a n y  payment  of dues or assess- 
ments  since February ,  1933, his  beneficiary certificate hecame void and  
his  contract with the  association a a s  terminated a f te r  t h a t  month  by 
vir tue of said Sections 63-A and  63-B, and having failed to furnish 
satisfactory proof of his  disability un t i l  2 October, 1933, more t h a n  six 
months a f te r  t h e  avoiding of his  certificate and  the te lminat ion of h i s  
contract,  he  is  precluded f r o m  main ta in ing  his  action by said amended 
Section 61-C. 

J u d g m e n t  affirmed. 

ANSE CANNON REYNOLDS, A RIISOR, ACTIXG BY A R D  THROUGH HER NEST 
FRIEND, J. F. CANNOS, A K D  ANNE CANNON REYNOLDS 11, A MINOR, 
ACTIKG BY ASD THROUGH H E R  XEST FRIEXD, HOWARD RONDTHALER, 
v. ZACHARY SMITH REYNOLDS, A MINOR, W. S. REYNOLDS A R D  

R. E. LASATER; GESERAL GUARDIASS OF SAID JIISOR, ZACHARY SMITH 
REYNOLDS, SAFE DEPOSIT  AND TRUST COMPANY O F  BALTI- 
RIORE, a s  TRUSTEE UNDER TIIE WILLS OF II. J. REYNOLDS AND KATH- 
E R I N E  S. JOHNSTON, RICHARD J. REYSOLDS.  RIARY REYNOLDS 
BAI%COCK CHARLES BABCOCR, NANCY REYNOLDS EAGLET, 
H E S I I T  WALIIER BAGIXY, W. N. IIEYXOLDS A N D  R. E .  LASATER, 
Gr-ARDIAXS OF NANCY REYXOLDS BAGLIfY, HARDIN W. REYNOLDS, 
E T H E L  R. REYSOLDS,  SUE R. STALEY, THORIAS STALEY, A. D. 
R14YIUOLDS, GRACE REYNOLDS, HOGE REYNOLDS, SCOTTIE 
IIICYSOLDS, R. 8. REYNOI.DS, LOUISE REYSOLDS,  CLARESCE 
RISYXO1,DS. EDNA IIEYSOLDS, SANCY I,. LASATElR, R. E.  LASA- 
TICR, LUCY I,. STEDJIAN, J. P. STEDMAN, MARY LYBROOIC, SAM 
LYBROOIC, D. J. LYBROOIi, CI I ISA LPBROOK, ANN1 G D. REYKOLDS, 
HARDIN ST'. REYNOLDS, I i A T H E R I S E  REYNOLDS, WILLIAM N. 
RICTSOLDS, LUCY R. CRITZ, W. N. REYNOLDS, ICATK B. REYSOLDS, 
J. EDWARD JOHNSTON, J. EDWARD JOIINSTON, JR. ,  J. EDWARD 
JOHNSTOX, GCARDIAN OF J. EDWARD J O H S S T O S ,  J l i .  

(Filed 1 Xovember, 1!135.) 

1. Appeal  a n d  E r r o r  A f :  Evidence  E d-Ordinarily a n  admiss ion of a n  
a t t o ~ m e y  i s  bindin: o n  h i s  cl ient.  

Where a party, through her duly appointtld attorney, states in her brief 
on appeal from a judgment based upon a family agreement for the dis- 
tribution of the proceeds of trust estates, that she asks: nothing further 
for herself, but is interested only in presenting the rights of her minor 
infant, represented in the action by a nest  friend duly appointed, such 
party may be heard cm n l ~ l m l  a s  an amicus c u m  as the mother and 
natural guardian of her infant. 
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Infants A cl-Court has equitable power to ratify and approve a con- 
tract affecting the interest of an infant in trust estates. 

\There all infalit 1 1 ~ s  a contingent interest  i n  t ru s t  estates,  cons is t iw of 
real  or 1~ersonal liroperty, the  courts, in tlicir equitable jurisdiction, h a r e  
the  lrower to ratify and  atfirm a contract affcctiug tlie infant 's  interest  
thc>rein in order t ha t  the  estates may 110t be wasted in litigation and in 
order t h a t  the  original in te i~t ion  of the  t rus tors  may be effectuated aiid 
not tlefeated by the  llay,l~ening of n ~ ~ f o r c s e ~ n  contingencies, the  best inter-  
es t  of the  infant  being the  guiding l)ri l~ciyle in detern~iuil lg \rhetlicr the 
coiltract s l~ou ld  be ratified ulld affirmed. 

Executors and Administrators F e-Judgment for distribution of trust 
estates in accordance with family agreement affirmed in this case. 

Judgment  \\.as entered in  th is  cause ratifying aiid af i rming a family 
agrecmt'nt for  the  distribution of funds  lleld in t ru s t  under the  provisions 
of the  wills and  deed executed by the l) :~rents of the  pr imary beuelici:lry, 
\vllose interest  was contiiige~it uyoli his reaching tlie age of t ~ ~ e n t y - e i g h t .  
Thereafter,  tlie guardian  of n11 iufant  11aring a colitingeut interest  ill the 
t rus t  estates filed a motion iu tlie cause, under nuthorizatioii uf the  courts, 
to set  aside the j u d g ~ n e ~ l t  so f a r  a s  i t  affected tlie interest  of i ts  ward. 
The primary beneficiary died yrior to the filing of the motion and before 
lie reac l~ed the  age of t\\-enty-eight. All persous l laring a vested or cull- 
t i ~ l g e i ~ t  iiltercst ill the  estates \rc3re made lrurtics. the minors, both i i i  case 
and  in pussc, being represented by next fr iends o r  guardians  ad l i tem, duly 
al)l~ointed.  Before hearing tlie motion, a family ugreemeut \\'as submitted 
t o  t,,e court, which agreemeut modified ill cerraiu respects the original 
judgme~i t ,  the rel:~tions bet\\'een the parties liavirig beell changed by events 
I ial)l~eni~ig subaeclue~it to the  cntering of the origiilal j u d g ~ u e ~ ~ t .  It U ~ J -  

pcared tha t  tlie r ights of the  res l~ect i re  ltnrties clel~endecl, among otlicr 
mat ters ,  UlXJll the validit1 of the  original judgmeut, upon tlie ralidity of 
a trill esecuted by the l ~ r i m m y  beneficiary, i n  \sllicl~ lie at tempted to  
caercise tlie Irower of a11l)oiiitment uuder the terms of the trusts,  the  
validity of a divorce decree obtaiued by the i irst  wife of the primary bene- 
ticiary, the construction of the t ru s t  instruments,  nntl t h a t  there were 
boilu fide controversies betweell the  parties, and  t h a t  the cost of litigation 
~roulcl consume a large  p a r t  of the estates. The  t r ia l  court  heard er i -  
deuce, found the  facts, and  entered judgme~i t  ratifying and  aflirming the 
f ;~mi ly  agreement. Hcld: It appearing tha t  the  judgment carried out  the  
inteuL of the  trustors,  w h i c l ~  ~ r o u l d  otherwise 11:rre beell defeated by the 
happening of tlie unforeseen contingencies, and  was  just, fa i r ,  and equita- 
ble between the  parties, tlie judgmeiit was  yrol~er ly  entered in the ecluitn- 
ble jurisdiction of t h e  court. 

Actions B a- 
Legal and  equitable rights and  remedies a r e  now determined iii one arid 

the  same action. Const. of N. C., Art .  I V ,  sec. 1. 

Courts A a- 
Under the  provisions of iY. C. Const., Art. IV, sees. 1 and  20, the  S u w -  

rior Courts a r e  t he  successors of the  courts of equity, aiid exercise their  
equitable powers. unless restrained by statute.  
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The Superior Courts hare equitable jurisdiction to affirm and approve 
family agreements for the distribution of trust estates created by will in 
order to effectuate the intent of the trustors when such intent would 
otherwise be defeated by the happening of unforeseen contingencies. 

7. Appearance A a-*4ppearance i n  this case held t o  give courts personal 
jurisdiction over party making  such appearance. 

The trustee of trust estates created by wills personally appeared by 
filing answer to a suit instituted by the wife of the primary, contingent 
bweficiary affecting the income from the trust, in which action judgment 
was entered affirming a family agreement for the distribution of the pro- 
ceeds of the trust estates, by filing answer to a motion in the cause by the 
guardian of a minor contingent beneficiary to set aside the judgment so 
f a r  as  it affected the interest of the minor, and by filing answer to a peti- 
tion of the heirs setting forth a proposed settlement, and only in the last 
answer filed did the trustee question the jurisdiction of the court on the 
ground that the trust 1-es were beyond tlie jurisdiction of the court. Held:  
The appearance was a general appearance, giving the court ~ e r s o n a l  juris- 
diction over the trustee. 

8. States A a-Courts of this  State  held t o  have jurisdiction over t rus t  
estates created by mills probated here  and  executed by residents. 

The trust estates in question were created by wills 01' residents of this 
State, which wills were probated in this State, in the county of tlie domi- 
cile of the testators. The beneficiaries of the trust estates were residents 
a t  the time of the probate of the wills, and the wills provided that resi- 
dents of this State might change the trustee at  any lime. Held: The 
courts of this State have primary juriscliction over the trust estates, 
altl~ougli the trustee named in the wills is a nonresident and the trust res, 
consisting of personalty, is held by the trustee ill the state of its residence. 

9. Taxation C h-Settlement of claim for  t ransfer  tax by agreement of 
parties approved by court  of competent jurisdiction is upheld. 

The primary contingent beneficiary of trust estates created by will 
died prior to the happening of the contingency upon which the estates 
Jwre to vest in him, but before his death attempted to exercise the power 
of disposition by will in accordance with the terms of the trusts. The 
validity of the will and the exercise of the power of disposition provided 
for in the trusts was attacked by certain contingent beneficiaries of the 
trusts, and thereafter a family agreement was submitted to the court for 
the disposition of the trust estates. All persons having any interest in the 
estates, contingent or vested, were made parties, including the State upon 
its claim of inheritance or transfer taxes, N. C. Code, 7880 (1) (5 ) .  The 
compromise between the parties for the distribution of the estates and 
with the State for the payment of a stipulated sum in discharge of the 
claim for taxes was approved by the court after hearing evidence. Held:  
The settlement of the taxes by compromise, in the court of competent 
jurisdiction, in view of the bona fide controversies between the parties, 
and the facts and circumstances of the case, is affirmed on appeal, the 
matter being a legitimate subject of compromise and all parties affected 
being duly represented. 
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10. Same- 
A liberal construction will be given to inheritance tax-statutes to the 

end that all property fairly and reasonably coming n-ithin their prcxisions 
may be taxed. 

APPEAL by Annie L. Cannon, coguardian of Anne Cannon R e ~ n o l d s  
11, Anne Cannon Reynolds I (now Smith) ,  and Safe Deposit and Trust  
Company of Baltimore, trustee, from Moore, Special  Judge,  at March 
Special Term of FORSYTH. Affirmed. 

The following judgment was rendered in  the court below: 
"This cause coming on to be heard before his Honor, Clayton Moore, 

judge presiding, a t  the 11 Narch,  1935, Term of the Superior Court of 
Forsytll County, and being heard a t  the said term of said court, up011 
the pleadings filed herein and the evidence offered by the respective 
parties in interest, the court, upon consideration thereof, finds the fol- 
lowing facts : 

"1. That,  in this action as originally constituted, the Cabarrus Bank 
and Trust  Company, one of the duly appointed guardians of -Inlie 
Cannon Reynolds 11, filed a inotioii on 30 April, 1934, to set aside the 
original judgment entered herein on 4 August, 1931, in so f a r  as said 
judgment attempted to affect the rights of the said Anne Cannon Reyn- 
olds 11, i n  the trust estates created by her paternal grandparents, 
hereinafter referred to. 

"2. Upon the filing of said motion, an  order v a s  duly entered llcrein 
making Annie L. Cannon, coguardian of the said Anne Cannon R e p  
olds 11, a party defendant herein, and ordering her to show cause why 
the said motion should not be allowed; the said order also conmianding 
the original defendants herein to file any answer which they, or a n y  of 
them, might 11a~c to said motion within twenty days from the s e r ~ i c e  of 
said order;  and that said order, togcxther with a copy of said motion, was 
duly s?r\ed upon the original defendants herein, and upon the said 
,211nie L. Cannon, one of the guardians of Anne Cannon Reynolds 11. 

"3. That ,  subsequent to tlie order referred to in the preceding para- 
graph, the Safe Deposit and Trust  Company of Baltimore, as trustee 
under the will of R .  J. Reynolds and as trustee under the will and deed 
of Katherine S. Johnston, duly filed an  answer to the motion referred to 
in paragraph one hereof; and that all the other original defendants 
herein duly filed an answer to said motion. 

"4. That,  subsequent to  the service of the order referred to in para- 
graph two hereof, Annie L. Cannon, coguardian of Anne Cannon Reyn- 
olds 11, duly filed herein her motion or response to the motion referred 
to in paragraph one hereof. 

" 5 .  That,  subsequent to the filing of the motion referred to in para- 
graph one hereof, the following persons have been duly made parties 
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hereto: Xaxie Smith Dunn, Albert B. Walker, John  S .  Graham, Chris- 
topher Smith Reynolds, an infant, Char1t.s Henry  Babcock 111, an 
infant, Barbara Frances Babcock, an infant, Yancy J a n e  Bagley, an 
infant, Richard J. Reynolds, J r . ,  an  infant, Mary Katherine Babcock, 
an infant. That  R. C. Vaughn, a citizen and resident of Forsyth 
County, has been duly appointed next friend for the infant Christopher 
Smith Reynolds; that  a guardian ad lifem has been duly appointed for 
the otlicr i~ i fants  hereinabove named; that  serving of p rxess  herein has 
lxen duly made upon said infants and upon said guardian ad litem; and 
that, Ly an  order heretofore entered herein, P. Frank I-Ianes was duly 
appointed guardian ad litern for any and all persons who may hereafter 
be born interested in the determination of the issues raised by the plead- 
ings herein, and service of process herein has been duly made upon said 
P. Frank  Hanes, guardian ad litern. 

"6. That ,  subsequent to the filing of the motion referred to in para- 
graph one hereof, the said Christopher Smith Reynolds, by his next 
friend, R. C. Vaughn, filed an  interplea herein setting forth his alleged 
rights in the trust shares therein referred to; and that the Cabarrus 
Bauk and Trust  Company, one of the guardians of Anne Cannon Reyn- 
olds 11, duly filed an answer to said interplea. 

" 7 .  'That, subsequent to the filing of the motion referred to in para- 
graph one liereof, Richard J. Reynolds, Mary Rey1iold3 Babcock, and 
Nancy Reynolds Bagley duly filed herein an  offer of settlenlent and 
petition thereon, proposing a settlement of any and all r g h t s  and inter- 
ests in the t1u3t shares herein referred to, upon the terms and pro~is ions  
set forth in said offer as amended; that ,  upon the filing of said offer, an 
ordcr was duly entered therein directing that  said offer of settlement and 
petition be filed nit11 the clerk of this court, and that  copies thereof be 
inailed by paid clerk to all the parties to this action, or to their counsel, 
or to their duly constituted attorneys in fact, and that  all parties hereto 
have thirty days from the date of said order within which to file an 
alisner to said offer of settlement and petition thereon; and that said 
order has been duly complied with. 
"8. Tha t  an  order mas duly entered herein making :i party to this 

action the State of North Carolina on relation of A. J. Maxwell, Com- 
missiolm of Revenue; and that, pursuant to said order, a complaint mas 
filed herein on behalf of the State, alleging that, under the Revenue Laws 
of North Carolina, the Comtnissioner of Revenue is entitled to receive 
a d  collect from the descendants of R. J. Reynolds, deceased, and Kath- 
erine S .  Johnston, deceased, a large sun1 of money as inheritance tax 
upon the grounds set forth in  said complaint. 

"9. That ,  subsequent to the proceedings hereinabove referred to, an 
order mas duly entered herein that  notice, together with copies of the 
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pleas of intervention of A. J. Maxwell, Cornlnissioncr of Rermue,  and 
of Christopher Smith Reynolds, as nell  as a copy of the offer of c80mpro- 
mise and settlement aforesaid, fortllnith issue out of this court to  each 
of the infants who are parties to this cause, and the nest friend or 
guardin11 ad litcnz of each infant, and the general gu:rrdians of Arlne 
Cannon Reynolds 11, and of J .  Etlwarcl Johnston, J r . ,  rcquiril~g car11 
and all of said parties to appear herein within thir ty days from the date 
of the senice  of said notice and copies, and file such plea, ailsuer, or 
response as they might deem adrisable; and that, pursuant to said order, 
said notice, together with the copies therein referred to, were duly serxed 
up011 the parties described ill said order. 

"10. Tliat thereafter, the Cabarrus Bank and Trust C o ~ i l p n n ,  o ~ c  of 
tlie guardians of Anile Cannon Reynolds 11, duly filed a response to said 
offer of settlement of Richard J .  Reynolds, Mary R e p o l ( l s  Babcoc.l:, and 
Kaucy Reynolds Uagley, referred to in paragraph seTen hereof. 

"11. Tliat thereafter the Cabnrrus Bank and Trust  Conipaay, one of 
the guartliails of Ihlne Caiiiioi1 Reynolds 11, duly filed a respoii.;e to tlic 
complaint of the State of North Carolina on the relation of A. J. Mnx- 
~vell, Comliiissioiler of R e ~ e n u e ,  referred to in  paragraph eight lweof .  
''12. That  tlicreafter Christoplier Smith Reynolds, by his nest friend, 

R. @. Vaughn, filed a response to tlie offer of settlement of Ricliard J. 
Rcy~iolcls, Mary Reynolds Bahcocli, and Nancy Reynolds Baglc), re- 
ferred to in  paragraph seven hereof. 

''13. That  thereafter the Safe Deposit and Trust  Company of Balti- 
more, trustce under the will of R.  J. Rejnolds, arid trustee uudcr thc 
will and deed of Katherine Smith Johnston, specially a p p e a r i ~ g  uuclcr 
protest, filed all nusner to said offer of settlement referred to ill para- 
gr:ll~ll seven hereof. 

"11. That tlicrcafter ,11liie Cannon Smitli filed ail ailsmer ant1 response 
'To all the motions, interpleadings, proposals, anld nc~eptances filed by 
the various parties lierein.' 

('15. That  thereafter Ainlie L. Cannon, guarclian of Ahme  Carmoll 
Reynolds 11, filed an  ansner in response to the offer of scttleuic.nt re- 
ferred to in paragraph 7 hereof, and answered the qereral cornplaints in 
the pleas, answers, and niotioiis filed in this cause affecting the rights of 
her infant  ward. 

"16. Tliat thereafter Christopher Smith Repolt ls ,  by his next friend, 
R. C. T'auglln, filed a reply to the respolise of Llnne  C a n n ~ n  Smith 
referretl to ill paragraph fourteen hereof, aild to the response of ,Inuie 
L. Cannon, guardian referred to in paragraph fifteen hcreof. 

''17. That  thereafter the Reynolds heirs filed an answer to the corn- 
plaint of the Statc of Korth Carolina, and illcorporated therein an offer 
of compromise of the claim of the State of North Carolina, ~vhich was 
amended as above stated. 
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"18. That  thereafter, to wi t :  On 30 January,  1935, an order was 
entered herein directing that  a copy of the offer of compromise referred 
to in the preceding paragraph, and a copy of said ordw, be mailed by 
the clerk of this court to counsel for all parties, and that all parties, 
within ten days from the date of said order, by filing answers tc said 
proposal, show cause why said proposal should not be accepted and ap- 
proved by the court, and that said order was duly compicd with. 

"19. That  thereafter, in accordance with the order referred to in the 
prrceding paragraph, responses to the offer of compromise of the tax 
claim r ~ f e r r e d  to in  paragraph scl-enteen hereof was dul :~  filed on behalf 
of Christopher Smith Reynolds, and also by the Cabarrus Bank a ~ i d  
Trust  Company as one of the guardiaus of Anne Cannon Reynolds 11, 
and also by the Safe Deposit ant1 Trust  Company, trustee. 

"20. That  thereafter the Reynolds heirs filed a reply to the answer and 
response of Annie L. Cannon, one of the gu:irdians ot' Anne Cannon 
Reynolds 11, and in said answer requested that  they be :illowed to with- 
draw the proposal of settlement referred to in parngral~li  sewn liereof, 
unless the court nould proceed to consider and act upon :und approve the 
said proposal of settlement ; and tlie Cabarrus Bank and Trust Company 
filetl an objection to such withdrawal, and that Christopher Smith R e p -  
oltls, by his liest fricntl, R. C. Vaughn, filcd an objectioi~ to such with- 
drawal. 

"21. That  thereafter the Cabarrus Bank and Trust C'ompany filed a 
reply to the answer and response of Annie L. Cannon. refcrletl to i n  
paragraph fifteen hrrcof, and to the a11sn7er and response of A h ~ i e  
C'annou Smith, refrrred to in paragraph fourteen hereof. 

'(22. That  thereafter P. Franli Hanes, gur~rtlian ad litem for Richard 
J. Reynolcls, J r . ,  Mary I<atlicrine Babcock, Charles H e m y  Babcock 111, 
Barbarn Frances nabcork, K m c ~  J a u e  I3ngley, W. X. Reynolds 11, ~i1t1 
for any unborn persons interested in the determination of this cause, 
duly filctl an ansner to all tlie pleadiiigs filetl by all parties herein since 
the commeilcement of tlie present proceedings by the mot1011 of Cabnrrus 
Cank niid Trust  Company and tlie order of Hon. I?. ,l. SlcElroy, judge 
of the Superior Court, under date of 30 ,lpril, 1934. 

"63. That  thereafter the defentlants W .  N. Reynolds, Mary E. Ly- 
brook, T. F. Staley, J r . ,  TV. A1. Lybrook, S a n c y  L. Lasater, H. W. Reyn- 
olds, Lucy Rcynoltls Critz, D. J. Lybrook, Richard S. Reynolds, J. H. 
IZcpolds, Clarence I<. Reynolds, Lucy L. Stctlman, Samuel h1. Lybroolr, 
EIardin IFT. Reynoltls, and A. D. Reynolds filed an allsncr to all pleadings 
filcd in this cause since their answers filcd 011 24 October, 1034. 

"24. That  J. Edward Jolinstoi~, J r . ,  by liis guardian, J .  Edward 
Johnston, filetl an  ansner to the offer of settlement and lletition therein, 
interplea of Christopher Smith Reynolds, and the complaint of the State 
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of Xor th  Carolina on relation of A. J .  Maxwell, Commissioner of 
Revenue. 

"25. That  the parties to this proceeding are all properly before the 
court ;  that  either a next friend or a guardian ad lifem has been duly 
appointed for each and every infant, whether born or unborn, who is 
now or may hereafter be in any may interested in the trust shares here- 
inafter mentiorled; that  all persons, whether miiiors or of age, and 
~ h e t h e r  i n  esse or z n  posse, nlm are now or who may hereafter bc inter- 
ested in the trust shares llereinaftt>r mentioned, hare  been made p r t i e s  
to this action, mid have either appeared herein, or been duly served with 
process herein and with copies of a11 the foregoing 

"26. That ,  oli 20 July,  1918, R .  J. Reynolds died in Forsyth C'ounty. 
"87. That,  a t  tlle time of his death, and for a long number of years 

prior thereto, the residence and domicile of the said R. J. R c p o l d s  was 
and had been in Forsyth County, North Carolina. 

"28. That  tllc said R. J. Reynolds left surxiuing liim his wife, Kath- 
e r i~ i e  Smith Ite>l~oltls, and four children, no child of the saitl R. J. 
Reynolds 11a~ iiig predeceased him, :uid the four survivmg cliildreil being 
ilai~led as follons: R .  J. Reynolds, J r . .  Mary  Reynolds (Babcock), 
Nancy Reynolds (Gagley), Zacllary Smith Reynolds (hereinafter re- 
ferred to as the Reynolds heirs). 

''29. That  the said Zachary Smith Reynolds u a s  the youiigest of the 
said four children, having been born on 4 November, 1911, and. conse- 
quently, he would have arrived a t  the age of tnentg-eight years on 
4 Xovernber, 1939. 

"30. That  the said R. J. Reynolds left a last \\ill  and testament by 
the terms whereof, after a specific devise and after certain specific 
bequests, he devised and bequeathed a portion of tlle residue of his estates 
to his wife and devised and bequeathed other portions of the said residue 
of his estate to Safe Deposit and Trust  Conlpany of Baltimore as trustee, 
in trust for certain beneficiaries, n i t h  specific directions as to the collec- 
tion and disbursement of the income of said trust estatc, and u i t h  the 
provision that  if arid when each of said children became twenty-eight 
years of age, it  should receive from saitl trustee ccrtain property of the 
estatc, aud that subsection seven of said fourth item read as follons: 

" ' ( 7 )  Should any of my children die before he or she shall a r r i ~ e  a t  
the age of tnenty-eight (28) years, then the share of my  estate nllich 
\r ould l m ~ e  been payable to him or her, had he or she a r r i ~ e d  at that  
age, shall be continued to be held by my said truhtee for the use and 
beliefit of his or her devisees by will until the time that such child would 
hare  arrived at the age of twentyeight ycnrs, if he or she llad lived, 
 hen the said trust shall cease and the est:i:e shall then become payable 
to such devisees, the trustee, however, paying in the meanwhile the 



incomr from said share to them; hut should any of riy children die 
before that time ~ i t l i o u t  liaving disposed of his 6r her share by will, but 
leaving issue liim or her snrviviug, the share of saitl dcccascd cliild sliall 
coiitini~e to he held my said trustee for tlie use and l~enefit of his or 
licr cli~ltlscli living at liis or lier tlcatli, pngillg uiito tlieni or applying so 
mucli of tlic net income of tlie share of mx child so dying as saitl trustee 
may dccm Iiecessary for tlirir support and niaintenance and nceun~ulat- 
ing tllc halance until tlie time my child so dying ~ ~ o u l d  h a ~ e  arrived a t  
tlic age of tn cnty-eight -cars, if lie or she lint1 lived, when the trust shall 
censc ant1 the cstntcl shall then become wstetl in liis or lier children, then 
s u r v i ~  illg : nntl. should ally of my said cliildren die v ithout having made 
a testamentary tlispositiun of his or her share of my ;aid cstnte and 
without issue l i ~ i n g  a t  tlie termination of said trust, tlieil liis or lier 
share sliall be 1ic.ld on likc trusts for my s u r v i ~ i n g  c l i i ldr~u a i d  the then 
l ivi~ig issuc of niy deceascd children p e r  s t i ~ p e s ;  and, sl~oulcl all of my 
cliiltlrc~i niid tlieir issue (lie before the termination of the trusts, then, in 
that  CT ~ n t ,  one-half of the trust estate in value at tliat time, principal 
ant1 i~icome, shall go to and belong to my said wife, m ~ d  tlie other half 
to illy brotlicrs and sisters then l i ~  ing and the descendaiits then li\-ing of 
any of my deceased brothers and sisters, p e r  s f i ~ p e s . '  

"31. That  tlie said last ~vi l l  and tcstanlent of the said R. J. Reynolds 
was duly and regularly 1)rohated before tlie cllerli of the Superior Court 
of E'orsytli County 011 1 2  -lugust, 1918, and tliat, on 1 2  ,lugust, 1918, 
lcttcrs testamentary were duly issues by the rlerk of the Superior Court 
of Forhytli Couuty, North Carolina, to ICatlicrine S. Reynolds, n h o  was 
nominated a ~ i d  appointed by said d l  to act as executrix of that  portioii 
of tlie estate of the said R. J. R e p o l d s  situated in the State of North 
C a r o l i ~ ~ a  a t  the time of his death. 

"32. That  a duly authenticated copy of said will wss admitted to 
record in tlie Orphans' Court of Baltimore City;  and thal, oil 5 Septem- 
ber, 1918, by an order duly entered in said court, l e t t e ~ s  testamentary 
were issued to the Safe Deposit and Trust  Company of Baltimore, a 
corporation duly organized and existing under the l a m  3f the State of 
Maryland, with its principal office and place of busines:, in Baltimore, 
Maryland, the said Safe Deposit and Trust  Company of Baltimore 
having been nominated and appointed by the said 17 ill to act as executor 
of the cstate of R. J. Reynolds, consisti~ig principally of stwuities, stocks 
and bonds, which were deposited with the Safe Deposit and Trust Com- 
pany of B a 1 timore. ' 

"33. Tha t  tlie estate of the said R. J. Reynolds v a s  duly settled and 
the residue thereof was distributed to the Safe  Deposit aud Trust  Com- 
pany of Baltimore as trustee under the will of the said I;:. J. Reynolds; 
that  said trustee duly qualified and has ever since acted as such under 
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the terms and provisions of said will; that, acting in said capacity, the 
said trustee received the trust estate and now holds separately the sccuri- 
ties and personal property srt aside and so constituting the trust of which 
the said Zachary Smith Reynolds n a s  the first beneficiary, and has pre- 
pared and now has available a complete record in reference to the securi- 
ties and poper t ies  so held. 

"3-1. That,  subsequent to the death of Iiatherine S .  Johnston hrrein- 
after referred to, a question arose as to the anlount of net income dis- 
tributable to each child of the testator, R. J. Reynolds, after attaining 
the age of twenty-one years, and before attaining the age of twentx-eight 
years, said question involving a construction and iilterpretation of the 
will of the said R. J. Reynolds; that, in order to h a l e  said question 
det~rmincd,  the said Safe Deposit and Trust Company of Baltimore, 
trustec, instituted an appropriate action ill the Superior Court of Forsytli 
County, North Carolma, nlierein said question mas submitted to and 
de te rm~~ied  by the court, a judgment settling said question being sigued 
by 11011. TV. F. Harding, judge presiding at the Xay,  1027, C i ~ i l  Term 
of the Superior Court of F o n y t h  County, and that  said judgnleiit has 
ever since been coinpliecl with in the administration of said trust. 

"35.  That  thereafter a further question arose in reference to tile 
proper construction and application to be made of paragraph six of item 
four of the said mill of R .  J. Reynolds, .and that thereupon an action 
a a s  instituted in the Superior Court of Forsyth County by It. J. R e p -  
olds ( J r . )  against the said Safe Deposit and Trust  Company of Balti- 
more, trustee, and others, for the purpose of obtaining a construction and 
application of said paragraph of said will; that, in said action, the said 
Safe Deposit and Trust  Company of Baltimore, trustee, filed an answer; 
that a judgment was entered in said action, ahich,  upon appeal, was 
affirmed by the Supreme Court of North Carolina, the op in~on  of said 
Court appearing in  201 N. C., beginning at page 267, and that said 
judgment has eTer siilce been complied n i t h  in the administration of 
said trust. 

"That one of the issues raised in said case b e t ~ ~ e e n  the trustee and the 
plaintiff Richard J. Reynolds as set out in the plaintiff appellant's brief 
filed in the Supreme Court of Kor th  Carolina was the follo~ving: 

" '2. Whether, if the contention of the trustee is correct, the plaintiff 
is not entitled to include in his annual statement income received from 
his share of the trust estates of his father or mother, or both, as '(earn- 
ings of money, stocks or bonds owned by him."' 
. "That in the appellant's brief in said cause, and especially on pages 

27, 28, and 29, the argument TI-as squarely presented to the Court, that 
the children of R. J. Reynolds owned vested interests in his estate with a 
period of postponed possession until they should respectively attain the 
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age of 28 years, subject only to be divested by death before arriving a t  
that age, which argument was considered by the Court and expressly 
rejected, as appears in i ts  opinion heretofore referrcld to. That  the 
appellant likewise contended that  he owned a vested interest for life in 
the &ate of his mother, which was lilwwise rejected by the Court. 
Therefore, the court holds as a matter of law that the children of R.  J. 
Reynolds did not receive any vested interest in the trust estates of either 
their father or mother; that  by the will of their father they had only the 
right to receive, if, as, and when payable, certain incoine from the said 
estatc., and the possibility of receiving property ~ e s t e d  both in interest 
and possessiori, if, as, anti when they should respectively at tain the age 
of 25 years; and that under the will of their mother they did not re- 
ceive any rested interest, but merely the right to receive during their 
respectirc lives, if, as, and when payable, certain incoine from the said 
trust estate. 

"36. That  the said Katherine S .  Reynolds, widow of the said R .  J. 
Reynolds, was married to J .  Edward Johnston on June,  1921. 

"37. That ,  on 29 December, 1923, the said Katherine S. Johnston 
executed and delivered to the Safe Deposit and Trust  Company of Balti- 
more a certain deed whereby she transferred and delivared to said com- 
pany certain shares of stock in  the R. J. Reynolds Tobacco Company to 
be held in trust for her four children named in  parag~.aph four hereof, 
the said deed containing the following provisions: 

""The Safe Deposit and Trust  Company of Baltimore, as trustee 
hereunder, shall hold the share of each child for such child during its 
life, and upon its death shall distribute, transfer, and deliver the same 
to and among, or hold the same for such person or persons, objects or 
purposes, in trust or otherwise, as such child shall by its last will nomi- 
nate and appoint to take the same, and in default of such appointment 
shall distribute. transfer. and deliver the same to the descendants of such 
child living a t  i ts  death, per  s t i r p e s  and not per  c a p i f a ,  and in  default 
of such appointment and in default of descendants of such child the said 
trustee shall a t  its death divide and distribute the same among such of 
said children and their descendants as are then living, per  s t i rpes  and 
not 21er c a p i t a ,  but the shares of such of her said children as are then 

& ,  

living shall be held by said trustee in trust for them and upon the same 
trusts that  their original shares are then held.' 

"38. Tha t  the said Safe Deposit and Trust Company of Baltimore, 
upon the execution of the said deed of trust referred to in  the preceding 
paragraph, duly qualified and has ever since acted as trustee under the 
terms and provisions of said deed; and that  said trustee now holds in 
trust separately the shares of said stock set apart  as the shares to be held 
in trust for the said Zachary Smith  Reynolds under the terms of said 
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deed, and also holds the accumulations and reinvestments thereof; and 
has prepared and now has available a complete  cord in reference 
thereto. 

"39. That  the said Katherine S. Johnston died on 23 May, 1924. 
"40. That  a t  the time of her death, and for a long number of years 

prior thereto, the residence and domicile of said Katherine S .  Johnston 
v a s  and had been in Forsyth County, North Carolina. 

"41. That  the said Katherine S. Johnston left a last mill and testa- 
ment by the terms whereof, after certain specific bequests and devises, 
it  ~ v a s  provided in I t em V I I  of said will in part  as follows: 

(' 'A11 the rest, residue, and remainder of my estate, and also the cstate 
i n  tlie hands of the Safe Deposit and Trust Company of Baltimore, as 
trustee under the will of my deceased husband, Richard Joshua Reyn- 
olds, over which I have power of appointment, I give, devise, and be- 
queath to the Safe Deposit and Trust  Company of Baltimore, in trust 
to divide the same in equal shares among such of my children arid hus- 
band as s u n i r e  me, my husband to take a share equal to that of a sur- 
viving child. 

" 'My said trustee s l~al l  a t  once transfer and t le l i~cr  the share hereill 
given to my  said husband, if he survires me, to be held by him in fee, 
absolutely free of any trust. 

'( 'My said trustee shall hold the sllare of each child for such child 
during its life, and upon its death shall distribute, transfer, and deliver 
the same to and among or hold the same for such person or persons, 
objects or purposes, in trust or otherwise, as such child shall by its last 
will rioniiimte and appoint to take the same, and in default of such ap- 
pointment shall distribute, transfer, and deliver the same to the desce~ld- 
ants of such child living a t  its death, per s fzrpes  and not per capzta, and 
in default of such appointment a i d  in default of descendants of such 
child my  said trustee shall a t  its death divide and distribute the same 
among such of my  husband, children, and descendants as are then llving, 
per stzrpes and not per capita, my said husband, if then living, shall 
take a share equal to that  of a surviving child, but the shares of such of 
my  children as are then living shall be held by said trustee for them and 
upon tlie same trusts that  their original shares of my estate are then 
held. 

" 'Provided, however, notwithstanding anything herein to the contrary, 
that  if I shall leave surr i r ing  any child by my present husband, that 
such child's trust share shall be set aside entirely from my own absolute 
estate (no par t  thereof to be taken from the share of the estate of R. J. 
Reynolds over which I have power of appointment), but such share shall 
be equal in value to the share of each of my other children and my  
husband. 
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(( (Should, however, any of my children die before the trusts under the 
will of R .  J. Reynolds have expired or become inoperative, leaving chil- 
dren (x appointees entitled to its share of my estate, then my said trustee 
shall retain in its hands until that  time in trust for those entitled to 
receive the sanie all shares of Class A Common stock of tlie R .  J. Reyn- 
olds Tobacco Company as may then be in its hands as such trustee.' 

"41. That  the said last mill and testament of Katherine S. Johnston 
was duly and regularly probated before the clerk of the Superior Court 
of Forsytli County on 29 May, 1924, and was duly recorded in the office 
of said clerk in Book of Wills 9, a t  pages 19-23; that  on 29 May, 1924, 
letters testamentary were duly issued by the clerk to J. Edward Johnston, 
who was nominated and appointed by said will to act as executor of that  
part of the estate of said Katherine S. Johnston situated in North 
Carolina. 

'(43. That ,  upon tlie dcath of the said Katherine S. Johnston, and 
upon the probate of her \rill ns above stated, the said Safe  Deposit and 
Trust Company of Baltimore duly qualified and has ev2r since acted as 
trustee under the terms a ~ ~ t l  provisions of said will; that a division of the 
estate a i d  property devised and bequeathed in trust hy said will has 
he r~ to fo re  been made, including both the individual estate of said I iath- 
e r i i~e  S. Johiiston and the property disposed of by her in the exercise 
of the power of appointment conferred upon her by the will of her first 
husband, the said R. J. Reynolds, and that  the said trustee now holds 
separately t l ~ c  property, consisting of bonds, stock, and securities, so set 
apart  and now coiistituting the property thus held in trust of which the 
said Zachary Smith Reynolds was entitled to receive certain income, 
including separately such property of the individual estate of the said 
1iatlic.rine S. Johnston and such of the property so disposed of by her in 
the exercise of hcr said power of appointment; and that  the said trustee 
has prepared and now has available a complete record in reference to  
tlle securities and property so held. 

"44. That, surviving her, the said Katherine S.  Johnston left her hus- 
ba~itl, J. Edmard Johnston, the four children of her marriage with R. J. 
Reyiiolds named in paragraph 28 hereof, and one child of her marriage 
with tlie said J. Edxvard Johnston, the last mentioned child being named 
J. Edward Jolii~ston, J r .  ; and that  no other child of the said Katherine 
S. Jollnston survived her. 

"45. That ,  on 16 November, 1929, Zachary Smith  Re,ynolds was mar- 
ried to Anne Cannon, hereinafter referred to as Anne Cannon Reyn- 
olds I. 

"46. That ,  on 23 August, 1930, Anne Cannon Reynolds I1 was born 
of the union referred to in the preceding paragraph. 
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"47. That ,  subsequent to the marriage referred to in paragraph forty- 
fire hereof, the parties to said marriage separated and the said - h i e  
Caliiioll Reynolds I1 n as left with hcr mother. 

'(48. That  on 4 August. 1931, this action was instituted in the Supe- 
rior Court of Forsytb County, that  as will appear from the record 
h e r ~ i n ,  a11 of the court papers in said action were filed on the same day, 
to n i t :  4 ,\ugust, 1931, said papers including tlle petition for the ap- 
pointment of nest friends of Anne Cannon Reynolds I and - h n e  Cannon 
Rryuolds 11, both of who111 nere  mir~ors, the order appointing nest of 
frielidz of said minors, the complaint, the application for the appoint- 
ment of the guardian at1 l z t e rn  of any unboru persons interested ill said 
action, tlie ansncrs therein, and tlle judgment of the court. That  the 
Cabarrus Bauk and Trust Company, guardian of Anne Cannon Rryn- 
old? 11, has contended and has introduced evidence to show that prior 
to the e n t q  of said judgnlmt no evidence u a s  iiltroduced upon nhich to 
base said judgment; tliat the said proce~di~igs  wcre purely formal, and 
has prew~tecl  argumt.lit to tlie c30urt that the decree of the court n a s  roid 
by reason of the inadequacy of the in~es t iga t ion  rnacle by thc court, ant1 
the illlierent lack of poncr i n  the court to cuter tllc juc!gment whlc11 mas 
cwtered. The defelrclants Richard J. Reynolds, X a r y  R. Babcock, Nancy 
R .  Uagley, and other prrsollr generally desigiiateil in this decree a s  the 
Repolcls  heirs, 11a1 e ~ntrotlucrd c~ ldence to shon that the said action 
was in accordance n i t h  the practice of the court, that evidence was iritro- 
tluced upon all material points, and that tlie court n a s  fully i n f o r m d  as 
to a11 of t l ~ e  facts required for forniing a jutlgliient, and ha le  prest.ntet1 
argunielit to the court to show that the said jutlgnient u a s  n l t l i ~ n  the 
poner of tlie court, and cannot now hc attacked upon any of the grou~ltis 
allrgetl by tlie Caharrus Bank and Trust  Company. 

"That the infant, Christopher Smith Reynoltls, through his next 
frlentl, R. C. T'aughn, has contendctl that  the saitl judgment n a s  valid 
and bintling. That  h ~ ~ i e  L. Cnnnon, guardian of A\nne Cannon Reyn- 
olds 11, contends that  after tlle judgmcnt of the Supreme Court ill the 
C'abarrus proceeding, reported in 206 N. C., 276, she knows of no reason 
n h y  the clterce slloultl be set aside, hut prays the court that her n a r d  be 
relleved of the specific performance thereof. 

"The court does not decide any of the issues thus raised and presented 
by the parties, but does find as a fact 2nd holds as a matter of lam that 
the issues of law and facts existing b~ tween  the partles as to the validity 
of the judgment of 4 August, 1931, arc sufficiently uncertain that a 
settlement thereof as proposed by the defendants Richard J. Reynolds, 
Mary R .  Babcock, and Kancy R .  Bagley is  proper, and that it is for the 
best interest of all the parties to this cause, and especially of ,Inlie 
Cannon Reynolds 11, Christopher Smith Reynolds, and all of the other 
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minor parties whose legal representatives have requested the instructions 
of the court; that  the said issues of law and fact be settled and adjusted 
as provided in this decree. 

"49. That  prior to his death, to  wi t :  On  or about 21 August, 1931, the 
said Zachary Smith Reynolds executed an instrument in the form of a 
will complying with the laws of the State of New York as to the execu- 
tion of wills by residents of that  state, and also complying with the 
requirements of C. S., 4131, as to the formalities for the execution of a 
will under the laws of the State of North C:arolina, stating therein that  
he was a resident of Por t  Washi~igton, Nassau County, in the State of 
New York; that  i n  said paper the said Zachary Smith  Reynolds under- 
took to execute the powers of appointment conferred upon him by the 
will of his father, R. J .  Reynolds, and by the will and d e d  of his mother, 
Katherine S. Johnston, i n  favor of his brother, R. J. R~.ynolds, Jr . ,  and 
his t x o  sisters, Mary Reynolds Babcock and Nancy Reynolds Bagley, to 
the practical exclusion of all other persons, including his then living 
child, Anne Cannon Reynolds 11, and his then wife, Anne Cannon 
Reynolds I, n hich said will referred to and ratified the judgment in  this 
cause under date of 4 August, 1931, and made no f u r t l ~ e r  provision for 
Anne Cannon Reynolds 11 and d i m e  Cannon Reynolds I, other than a 
bequest of $50,000 to each of them. 

"50. That  Zachary Smith Reynolds' twenty-first birthday would have 
occurred on 4 November, 1932 ; that  a t  the time of the execution of the 
instrun~ent referred to in paragraph 49 the general and testamentary 
guardians of the said Zachary Smith Reynolds were his uncle, W. N. 
Iieynolds, and R. E. Lasater, who mere domiciled in znd residents of 
Forsyth County in  the State of Kor th  Carolina, and they continued to 
act a i d  were so clonliciled until the date of the death of' Zachary Smith  
Reynolds on 6 July,  1932; that  the domicile of Zachary Smith Reynolds 
a t  the date of his death and a t  the date of the execution of the instru- 
ment referred to i11 paragraph 49 was in  Ror th  Carol i ra ;  that  a minor 
is witliout power to establish a domicile of choice, and that marriage does 
not cllange his status; that  even if Zachary Smith  Reynolds had the 
power to adopt a domicile of choice and to clxecute a will in the State of 
New York a t  the date of his death, vhich  would affect his personal estate 
absolutely ovned, such a will would not exercise the powers of appoint- 
ment uilder the will of his father, R. J. Reynolds, and the will and deed 
of his mother, Iiatherine S. Johnston. 

"51. That  on or about 23 Kovember, 1931, Anne Cannon Reynolds I 
obtnii~ed a judgment of divorce from her husband, Zachary Smith 
Reynolds, in the Second Judicial District Court of the C3tate of Nevada, 
in a i d  for the county of Washoe. That  erideiice has been introduced 
and argument presented to the court by parties whose interests a re  
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adverse to that of Christopher Smith Reynolds, to the effect that the 
said judgment of divorce rendered by the court of Kevada is invalid, 
both by reason of defects inherent i n  the judgment itself and hy further 
reason of the fact that  Anne Cannon Reynolds I did not h a w  a legal 
residence in the State of Sevada  a t  the time of entry of said judgment, 
and ha\-e further presented argument that by reason of tlie fact that 
said judgment of divorce TI as void that the iiiarriage betn eel1 Zacliary 
Smith Reynolds and Elizabetli Holniarl Reynolds, on 29 November, 1931, 
in Monroe, Michigan, was not valid. 

"The infant, Christopher Smith  Reynolds, has iritroduced el idence 
and presented argunien<to show that  the said Anne Cannoil Reynolds I 
was a bona fide resident of the State of Kevada both a t  the time of tlie 
entry of the said judgment of divorce and a t  the time said proceedings 
for divorce were commenced. That  said divorce n a s  obtained in good 
fai th by the said Anne Cannon Reyiiolds I and the judgment accepted in 
good fai th by both Anne Cannon Reynolds I and Zachary Smith Reyn- 
olds, and that  subsequent to the entry of the said judgment both Anne 
Caiiiion Keyriolds I and Zachary Smith Reynolds r e n ~ a r ~ i e d .  Tliat said 
action mas in accordance n i t h  the practice of the courts of S e ~ a d a ;  
that  evide~lce n a s  introduced upon all material points; that the court 
\\as fully illformed as to all tlle facts required for forming a juclginei~t; 
that the court had jurisdiction of the persons of both plaiutlft and 
defendant, and that said judgment of divorce was binding not only on 
tlie State of Nerada but under the Constitution of the United States it 
is also binding upon exery otller jurlsdictioii nithill the Umted States 
of A\mcrica, aiid that coiisequentlg the marriage of Zachary Smith Reyn- 
olds to Elizabeth IIoliilan Reynolds in Moiiroe, hlicliigan, on 29 S o ~ e m -  
ber, 1931, mas a valid marriage. 

"The court docs not decide any of the issues thus raised and iwesented 
by the parties, but does fii:tl as a fact and holds as a matter of lam that 
the issues of lam axti fact esisting betveeil the parties as to tlie ralidlty 
of tlle juilgnient of tlie d i ~ o r c e  :we sufficiently uncertain as to proyoke 
long, coiit~nuous, expensi~ e, and T esatious litigativii, a ~ i d  that  a settle- 
ment thereof, as proposed by the Iteyiioltls heirs, is proper, and that it 
is for thc best interest of all the parties to tlie cause, and especially to 
Anne Cannon Reynolds I1 and Christopher Smith Reynolds, and all of 
the other minor parties whose legal representatives liarc requcstcri in- 
structions of the court. 

"52. Tliat, on 29 Norember, 1931, the said Zachary Smith Reynolds 
n a s  iliarried to Elizabeth Holman in Monroe County, Xichigall, and 
said parties conti~iuously resided together thereafter until his death. 

'-53. That ,  on 6 J u l - ,  1932, the said Zacliary Smith Reynolds, being 
still under the age of tventy-one years, died in Winston-Salem, Xorth 
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Carolina; and that  the other three children of R. J. Reynolds named in 
paragraph t ~ ~ e n t y - e i g h t  hereof are still living and are of lanful  age; that  
R, J .  Reynolds attained the age of twenty-eight years on 4 ,Ipril, 1934. 

"54. That  tlie said Elizabeth Holman Reynolds survived the said 
Zachary Smith Reynolds, and tliat, subsequent to his tlcath, to v i t  : On 
10 January ,  1833, Cliristoplicr Smith Reynolds was born of said union; 
that no child of said Zachary Smith  Reynolds predeceased him;  and 
that, therefore, the said Zachary Smith Reynoltls left l l i n ~  surviving the 
follo\villg two cliiltlren : Anne Cannon I k p o l d s  I1 and Cliristophcr 
Smith Reynoltls. 

< ( - I  

A). That  on 24 March, 1933, the Safe Deposit and Trust Company 
of Baltimore, trustee under the two wills and the one deed heretofore 
nlcntionetl, filed a bill of complaint in t l i ~  Circuit Court of Baltimore 
Ci ty ;  tliat in said bill of complaint the said trustee set out in a full and 
coml~letc manner all the facts in reference to the three trusts thereby 
established, attaching to said bill of complaint, as exhibits, exact copies 
of t l ~ e  three instruments above mentionetl creating said trusts. That  
the said trustce further set out in said bill of complaint a copy of the 
entire. procedings in the Su lmio r  Court of Forsyth County referred to 
in 1)aragrapli forty-eight llereof, and a full mid con~plete copy of the 
divorce proceetlings of Anne Cannon Reynolds I in tlie Sera t la  court 
referred to in paragraph fifty-one hereof; that the said bill of complail~t 
also set forth the alleged will executed by Zachary Smith Reynolds 011 

21 i\ugust, 1931, referred to in paragraph forty-nine hereof, and at- 
tached to said bill as an exhibit a copy of said will; and that the said 
trustee tli:wnfter, in said bill of compl:lint, cxprcssly requested the 
court to assume jurisdiction of the three trusts lierein mentioned, and to 
determine and decide what disposition should be m,& of the trust 
estates in controversy in  this action, and in doing so, expressly raised 
the follo~ving questions of law and fact for determina ion:  

" (a)  The effect of the Forsyth judgment mentionsd in paragraph 
forty-eight hereof upon the rights of the infant, Anne Cannon Reyn- 
olds 11. 

"(b) The  validity of the divorce of Anne Cannon Reynolds from 
Zachary Smith Reynolds mentioned in paragraph fifty-one hereof. 

" (a)  The  validity of the marriage of Elizabeth Eolman Reynolds 
with Zachary Smith Reynolds, mentioned in paragraph fifty-two hereof. 

"((1) The validity and effect of the alleged will executed in Kew York 
by Zachary Smith  Reynolds referred to in paragraph forty-nine hereof. 

''56. That  the bill of complaint referred to in the prereding paragraph 
further set forth that  serious questions had arisen relating to the dispo- 
sition of the said trust estates hereinabove mentioned; that  doubts had 
been suggested with respect to the interpretation of the wills and the 
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deed hereinbefore referred to, and as to the effect of the several procecd- 
ings anti other matters hcr~inbefore mcntionecl and recited, and as to 
what disposition should be rnadr of said trust estates, and to what extent 
the same sliould be held in furtlic~r trust, or how and among what parties 
the same should be divided ant1 distributed. That  the said bill of com- 
plaint also alleged that tlie doubts so suggested included, alnorig othc>r 
matters, the validity of the original judgnient entered herein on 4 Au- 
gust, 1931, in so f a r  as it attempted to effect the rights of Anne Cannon 
R e p o l d s  11, the T alidity of the divorce of the said Anne Cannon Reyn- 
olds I from Zachary Smith Reynolds, i n ~ o l ~ i n g ,  among other ques t io~~s ,  
the bona fides of her residence in the State of S e r a d a  a t  the time when 
said cli~orce was applied for and obtained; the ralidity of the marriage 
of the said Elizabeth Holman Reynolds with the said Zachary Smith 
Reynolds, i ~ i r o l ~ i i i g  the validity of said dirorce from the first wife of 
said Zachary Smith Reynolds; the validity and effect of said instrunlent 
purporting to be executed as a will by the said Zachary Smith Reynolds, 
as n tcstamentary appointment by him in pursuance of the poTvers of 
appointment conferred upon him by the two wills and the one deed here- 
inbefore mentioned, such questions involving both the bona fides of any 
intended residence of his in the State of New York, and the further 
question as  to whether, uhile still a minor, he could change his residence 
from the State of North Carolina to the State of New York, with or 
without the consent or the joinder of his legally appointed guardians in 
said former state, and the question whether Christopher Smith Reynolds 
was entitled to any interest in any of the said trust estates under the 
terms of said instrument. 

" S T .  That  on 5 November, 1931, by an  order of the clerk of the Supe- 
rior Court of Cabarrus County, h n i e  L. Cannon and Cabarrus Bank 
and Trust Company were duly appointed to act as guardians of Anne 
Cannon Reynolds 11, and thereupon duly qualified, and have ever since 
acted in said capacity, the said Annie L. Cannon being the grandmother 
of the said Anne Cannon Reynolds 11, and tlie Cabarrus Bank and Trust 
Company Leing a corporatiori duly organized and existing under the 
laws of the State of North Carolina, with its principal office and place 
of business in Concord, Cabarrus County, Korth Carolina. 
"58. That subsequent to the decision of the Supreme Court ill The 

S l a f f e r  of t h e  Guardianship of Anne Cannon Reynolcls 11, 206 N. C., 
276, the Cabarrus Bank and Trust  Company, guardian of Anne Cannon 
Reynolds 11, conducted negotiations with other parties interested in said 
trusts i n  an  effort to determine and settle the rights of all beneficiaries 
in the three trust estates hereinbefore mentioned, including a11 prospec- 
tive or contingent beneficiaries therein; that said negotiations were car- 
ried on for the purpose of finally settling and determining all the diffi- 
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cult and troublesome questions, both of law and fact, involved in a legal 
and proper administration of said trusts;  the purpose of the parties 
being to bring about a final determination and settlement of the contro- 
versies between Anne Cannon Reynolds 11, Christopher Smith Reynolds, 
and the Reynolds heirs, hereinbefore referred to, and more particularly, 
the controversies as to ( a )  the validity of the original judgment entered 
herein; ( b )  the validity of the divorce of Anne Cannon :Reynolds I from 
Zachary Smith Reynolds and his subsequent marriage to Libby Holman; 
and (c)  the validity and effect of the will attempted to be made by the 
said Zachary Smith Reynolds in  the State of New York;  and after long, 
tedious, and painstaking consideration by the several attorneys repre- 
senting the parties above mentioned, the proposal of R. J. Reynolds, 
Mary Reynolds Babcock, and Nancy Reynolds Bagley was filed herein, 
suggesting a determination and settlement of all both of fact 
and of law, relating to the rights of all present, prospective, or contin- 
gent beneficiaries in the three trust estates hereinbefore mentioned, in 
order that  all matters in controversy between said parties hereinbefore 
referred to might be determined and forever settled. scl that  said trust " 
estates may be henceforth freed from doubt and uncertainty. and admin- ", 
istered to the best interests of all parties concerned, and substantially 
in  accordance with the real objects and purposes of the creators of said 
trust estates, considering the changed situation and condition of said 
parties in relation to each other, and the contingencies and uncertainties 
as to which of said beneficiaries would be entitled to rweire  said trust 
estates, and in what proportions. 

"59. That  unless the determination and settlement herein provided 
for is made, the parties to this action and the intended beneficiaries of 
the trusts established by R. J. Reynolds and Katherine f3. Johnston will 
be plunged into extensive litigation, both in North Carolina and Xary -  
land, and possibly elsewhere, which would doubtless extend over a num- 
ber of years, and be attended with a n  enormous amount of expense, un- 
certainty, and risk; that, as  a matter of fact, each of the beneficiaries 
hereafter named would run  the risk of jeopardizing all interest in said 
trust estates. Fo r  instance, if the Reno divorce of Anne Cannon Reyn- 
olds I from Zachary Smith Reynolds should be held invalid, all rights 
of Christopher Smith Reynolds i n  said trust estates wcluld be jeopard- 
ized; on the other hand, if the original judgment herein should be held 
valid, all rights of Anne Cannon Reynolds 1.1 in said trust estates other 
than those set forth in  said original judgment, would be jeopardized; if 
the said judgment should be held invalid, the rights of the Reynolds heirs 
in said trust estates would likewise be jeopardized. That  a failure of 
the suggested determination and settlement would thus relegate the - 
parties to  venturesome and probably disastrous litigation, thereby de- 
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feating the primary objects of the trusts above mentioned, and practi- 
cally preventing an  effectuation of the intentions of the creators of said 
trusts; whereas, the suggested determination and settlement would rcally 
accomplish the primary objects of said trusts, and would effectually 
carry out the intentions of the creators thereof. 

"60. There further coming on to be heard in  this cause the intervening 
complaint of the State of North Carolina, setting forth its claim for 
inheritance and estate taxes; and the court, upon presentation of said 
complaint, having read and considered the will of R. J. Reynolds and 
the will and deed of Katherine S. Johnston for the purpose of dtlter- 
mining the nature, character, and extent of whatewr interest, or 111tel.- 
ests, said wills and deed conferred up011 Zachary Smith Reynolds, in 
tlie trusts thereby established, hereby finds and concludes as follows : 

"(a)  The will of R. J. Reynolds did not bequeath or devise to Zachary 
Smith Reynolds any  vested interest or share in the trust estate (or any 
part  thereof) created and established by said will. X proper construc- 
tion and interpretation of said will shows that  no part  of the trust estate 
established thereby, and none of the accumulated income thereof, would 
have vested in the said Zachary Smith Reynolds unless and until he 
arrived a t  the age of twenty-eight years. Until the said Zachary Smith 
Reynolds arrived a t  said age of twenty-cight years, the only interest 
n-hich he had in the trust estate established by said mill (or any part 
thereof) was to receive such paymont from the income thereof, if, as, 
and ??hen payable to him, under the t ~ r m s  of said will. Consequei~tly, 
upon the death of the said Zachary Smith Reynolds, prior to reaching 
tlie age of twenty-one years, no par t  of said trust estate (either c o r p s  

or income) TTas transferred from him to anyone. 
"(b) The u i l l  of Katherine S. Johnston did not bequeath or devise 

to Zachary Smith Reynolds any vested interest or share in the trust 
estate (or any par t  thereof) created and established by said will. The 
only interest mhich the said Zachary Smith Reynolds had in said trust 
established by said will (or any part  thereof) was to receive such pay- 
ments from the income thereof, if, as, and when payable under the terms 
of said mill. 

"(c) The trust deed of Katherine S .  Johnston to the Safe Deposit and 
Trust Company of Baltimore, dated 29 December, 1923, did not: confer 
upon Zachary Smith Reynolds any rested interest or  share in the trust 
(or any part  thereof) created and established by said deed. The only 
interest which the said Zachary Smith Reynolds had in said trust estab- 
lished by said deed (or any part  thereof) was to receive such payments 
from the income thereof, if, as, and when payable under the terms of 
said deed. 
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"(d)  Upon the death of Zachary Smith Reynolds intestate, without 
exercising the powers of appointment conferred upon him by the will of 
R. J. Reynolds and by the will and deed of Katherine S. Johnston, the 
righl of the State of North Carolina, under the 5th provision of section 
7880 (1) of the Consolidated Statutes of Nor th  Carolina, to collect 
inheritance and estate taxes out of certain of the parties to  this action 
presents difficult questions, which would doubtless result in long, expen- 
sive, and uncertain liitgation. 

"(e)  Xegotiations have been conducted between the State of Nor th  
Carolina and the attorneys for Richard J. Reynolds, Mary Reynolds 
Babcoclr, and Nancy Reynolds Bagley, i n  reference to a settlement by 
way of a lump sum compromise to satisfy and fully settle whatever right 
or claim the State of Nor th  Carolina may have, if any, on account of 
such taxes. As a result of said negotiations, a propossl has been made 
that a full settlement shall be made by way of a lump sum in compro- 
mise of any and all such right or claims, if any, which the State of 
Korth Carolina might or may have by reason of the facts set forth in the 
intervening complaint of the State of Korth Carolina in this action, by 
the payment to the State of North Carolina of the sum of t ~ o  million 
dollars. The said Richard J. Reynolds, Mary Reynolds Babcock, and 
xancy Reynolds Bagley, have expressed a willingness to pay said sum 
in full settlement of said claims, in so f a r  as their interests may be 
affected, pro7-ided such settlement be approved by the court, i n  so f a r  as 
the minors may be affected, such payment, however, to be made solely 
out of the trust estates created by the will of R. J. Reynolds and the 
will and deed of Katherine S. Johnston, of which Zachary Smith Reyn- 
olds ivas the first beneficiary, i n  proportion to their reitpeetire values a t  
the date of this decree, nothing in this compromise offer or its acceptance 
and approval to impose any personal liability upon any of the parties to 
this action. The  guardians of Anne Cannon Reynolds I1 and Christo- 
pher Smith Reynolds hare  requested the instructions and advice of the 
court in reference to participating in  said settlement, in so far  as the 
burden thereof may fall upon said minors. 

" ( f )  Upon a thorough and complete consideration of all the facts and 
circumstances relating to the claim of the State of North Carolina for - 
said taxes, the court finds as a fact that  the settlement of the taxes herein 
referred to is  for the best interest of all parties concerned, including the 
infants Anne Cannon Reynolds 11: and Christopher Smith Reynolds, and 
said settlement is hereby fully approved by the court, and the guardians 
of said infants are hereby advised, instructed, authorized, and empow- 
ered to participate in said settlement on behalf of said infants, andAit is  
hereby ordered and decreed that  the Safe  Deposit and Trust  ' ~ o m ~ a n ~  
of Baltimore, trustee, out of said trust funds, pay to the State of North 
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Carolina the sum of two million dollars in full settlement of any and all 
claims or demands which tlie State no\v has, or may hereafter have, by 
reason of the things and matters set forth in thc iiitcrvening complaint 
herein, such payrncnt to he made sol el^ out of the trust estatcs created 
by the will of R.  J. Reynolds and thc Trill and deed of trust of I<athcrine 
S. Johnstoil, of nhicll Zachary Smith Re) nolds was the first beneficiary, 
in proportion to their respective values as of the date of this decree, and 
nothing herein to impose any 1)ersonal liability upon any of the p:rrties 
to this action. That  the said sum of $2,000,000 is to be paid to the 
State of Xor th  Carolina vlien and if this decree becomes effecti~c,  and 
sllall be in full settlement of any and ercry claim of the State of S o r t h  
Carolina for inheritance taxes, l~enalties, and interest. 

"Wherefore, upon the findings of fact and conclusions of lam h i ~ e i n -  
before and hereinafter set forth, it  is hereby tonsidered. ordered. and 
adjudgcd as follows : 

"I. That  the original judgment eutered herein on 4 August, 1931, be 
and it hereby is modified as follo~vs: 

" (a)  That  the eritablishrneiit of the trust fulid of five hundred thou- 
sand dollars for the benefit of A h ~ e  Cannon Reynolds I, as thereii~ pro- 
vided for, 1s herebS approved, with the qualification that said trust fund 
shall henceforth be held by the Safe lkpos i t  and Trust  Compal~y of 
Baltimore, trustee, orily upon thc folloni~ig tcrms and p ro l i s io~~s ,  to n i t  : 

"That the said Anne Cannon Reynolds I shall be entitled to r ce ive  
out of the net income arising tllt,refrorn, ant1 there shall be paid to hr r  
therefrom monthly, the sum of six liundred ($600) dollars until she 
arrives a t  the age of tventy-five years, nhen tlic total accumnlated 
income shall be paid to her, and thereafter all income shall be paid her 
monthly so long as she lives; that upon the death of the said Anne 
Cannon Reynolds I, the corpus of said trust fulid, together \\it11 any 
and all undistributed income, shall be paid to Anne Cannon Reynolds 11, 
if living; if Anne Cannon Reynolds I1 is not living a t  the death of 
h n e  Cannon Reynolds I, then to be distributed to the next of kin of 
said Anne Cannon Reynolds 11 upon her mother's side to the exclusion 
of her next of kin on her father's side; proTided further, that  the corpus 
of said trust fund shall be held by the Safe Deposit and Trust  Conlpany 
of Baltimore, trustee, until the death of Anne Cannon Reynolds I, or 
4 November, 1939, whichever shall occur last. 

" (b)  That  the trust fund therein established for the benefit of said 
Anne Cannon Reynolds 11, together with all accumulated or undistrib- 
uted income thereon, shall be returned by the trustee to the trust estatc 
of R. J. Reynolds, from which it x i s  created by the decree of the Supe- 
rior Court of Borsyth County, dated 4 August, 1931, and the rights of 
the parties in reference thereto shall be placed in statu quo, just as  if 
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no action whatever in reference to said fund had ever been taken under 
said judgment. 

"11. That  the Safe  Deposit and Trust Company of Baltimore, trustee, 
shall hereafter hold the trust estate established by the will of R. J. 
Reynolds of which Zachary Smith Reynolds was the first beneficiary, 
and shall likewise hold the trust estate established by the will of Kath- 
erine S. Johnston of which Zachary Smith Reynolds was the first bene- 
ficiary, and shall likewise hold the trust estate established by the deed of 
Katherine S. Johnston, dated 29 December, 1923, of which Zachary 
Smith Reynolds was the first beneficiary, upon the following trusts, 
to wit:  

"(a)  First, to pay whatever State or Federal estate or inheritance 
taxes, if any, may be legally due and payable by reason and to the 
extent of any interest, if such there were, of the said Zachary Smith 
Reynolds in each of the said three trust estates herein mentioned, and 
to pay any compromise of any claim for any State or Federal estate 
or inheritance taxes, if any, against the said trust estates which may be 
directed or approved by this court or any other court of competent juris- 
diction. 

"(11) Second, to pay out of any one or more of the said trust estates to 
Richard J. Reynolds, X a r y  Reynolds Babcock, and Nancy Reynolds 
Bagley the sum of $250,000 each, with interest at  335 per cent from 
15 July, 1934, said sums to be reduced, however, by thl:ir proportionate 
part of whatever State or Federal estate or inheritance taxes may be 
paid, as heretofore provided in  this judgment. I t  is the intention of 
these parties, as soon as said sums are arailable to them under the proper 
decrees of the courts to which this proposal is submitted, to give the 
sums provided in this paragraph to Mrs. Elizabeth Holman Reynolds, 
mother of Christopher Smith Reynolds, and they shall be reimbursed 
out of said trust estates before the distribution of the trust estates pro- 
vided for in Sections C and D of this paragraph to the extent of any 
gift or transfer taxes which may be imposed upon them, or any of them, 
by reason of said gifts to Elizabeth Holman Reynolds. 

"(c) Third, that the entire net trust estates established by the will and 
deed of Katherine S. Johnston, of which Zachary Smii,h Reynolds was 
the first beneficiary, now in the hands of the Safe Deposit and Trust  
Company of Baltimore, trustee, as trustee under said trust instruments, 
after making the payments provided for in Paragraph I1 ( a )  and (b )  
of this judgment, shall be immediately divided and paid by the trustee, 
free from all trusts, as follows: 

"1. 25% to the legal guardian of Christopher Smith lieynolds. 
" 2 .  37512% to Richard J. Reynolds, Mary Reynolds Babcock, and 

Nancy Reynolds Bagley. 



N. C.] FALL T E R M ,  1935. 601 

"3. 371/270 to the Cabarrus Bank and Trust  Company and Annie L. 
Cannon, guardians of Anne Cannon Reynolds 11. 

"That the principal and accumulated income in the trust estate estab- 
lished by the deed of Katherine S.  Johnston, of which Zachary Smith 
Reynolds Ivas the first beneficiary, now in the hands of Safe Deposit and 
Trust Company of Baltimore, Maryland, as trustee under said instru- 
ment, shall be held by the trustee under the terms of said instrument, 
and the income therefrom accumulated for the benefit of the persons 
named in the next preceding paragraphs, numbers 1, 2, and 3, respec- 
tirely, until 4 Kovember, 1939, a t  nhich time the said trust estate shall 
be d i ~ i d e d  and paid by the trustee to the aforesaid persons in  the pro- 
portions specified in said paragraphs. 

"The court has considered paragraphs (1)  and (2 )  of I t em Fourth of 
the will of R .  J .  Reynolds, together with the will of Katherine S.  John- 
ston, exercising the polver of appointment therein conferred upon her, 
and holds that the income from that  part  of the common capital stock 
in the R .  J. Reynolds Tobacco Cornpany appointed by Katherine S. 
Johnston in trust for Zachary Smith Rcynolds as the first beneficiary is 
now held by the Safe Deposit and Trust Company of Baltimore, trustee 
under the will of R .  J. Reynolds, upon the trusts created by the mill of 
R. J. Reynolds, of nllich Zachary Smith Reynolds n a s  the first bene- 
ficlary, and shall be held and distributed by the Safe Deposit and Trust  
Company as trustee under the will of R.  J. Reynolds, as provided in 
Paragraph I1 (d )  of this judgment. 

"The court further holds, upon a consideration of the said wills, that  
the shares of the common capital stock of the R .  J. Reynolds Tobacco 
Conipaiig appointed by Iiatherinc S. Joh~is ton  in trust for Zachary 
Smith Reynolds as the first be~leficiary, shall be held by the Safe Deposit 
and Trust Company, as aforesaid, for the benefit of the persons, and in 
the proportions in subparagraphs 1, 2, arid 3 of this paragraph, nlio are 
entitled to the distribution of the estate of Iiatlierine S .  Johnston, pay- 
ing the income to said pcrsons in saicl proportions until 4 November, 
19R9, when the shares of the common capital stock of the R .  J .  Reynolds 
Tobacco Company sllnll he delivered to them in said proportions, free 
from all trusts. 

"In tlie event that  Anne Cannon Reynolds I1 or Cllristopher Smith 
Reyiiolclr sliould die prior to 4 Soveinber, 1939, the distribution of the 
share of tlie child so dying in the trust established by the deed of I iath- 
erine S. Johnston, and in tlie shares of the common capital stock of the 
R .  J. Rcynolds Tobacco C'ompar~y appointed by the mill of Katherine S. 
Joh~is ton  in  trust for Zachary Smith Reynolds as the first beneficiary, 
shall he made on 4 November, 1939, to its next of kin on its mother's 
side to the exclusion of i ts  next of kin on its father's side. 
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"(d) Fourth,  that  the entire net trust estate established by the will of 
R. J. Reynolds, of which Zachary Smith Reynolds w i s  the first bene- 
ficiary, now in  the hands of the Safe Deposit and Trust  Company of 
Baltimore, as trustee under said instrument, after n ~ a k  ng the payments 
provided for i n  Paragraph I1 ( a )  and (b )  of this judgment, shall be 
immediately divided by said trustee and h ~ l d  for the benefit of the fol- 
lowing parties and upon the following terms : 

"1. 25% for Christopher Smith Reynolds. 
"2. 3734% for Anne Cannon Reynolds 11. 
"In calculating the proportions to be allotted as h e r 4 n  provided, the 

trust fund of $500,000 in which Anne Carunon Reynolds I is interested 
as provided in  the original decree in this cause, which is to be modified 
as set out in Section I ( a )  of this judgment, shall, for the sole purpose 
of making such calculation, be valued as of 6 July,  1932, and added to  
the trust estate created by the mill of R .  J. Reynolds from which i t  was 
taken, without any deduction by reason of the interest therein of Anne 
Cannon Reynolds I, and in determining the 37$470 allotted to  Anne 
Cannon Reynolds I1 as herein adjudged the said trust fund of $500,000 
shall be allotted to and treated as a credit upon the 3iY2% allotted to 
Anne Cannon Reynolds I1 at its full value on 6 July,  1932, without any 
deduction by reason of the interest therein of Anne Cannon Reynolds I. 

"3. 37;::; to the Safe Deposit and Trust  Cornparty of Baltimore, 
trustee, to be held by it in trust for the benefit of Richard J. Reynolds, 
Mary Reynolds Babcock, and S a n c y  Reynolds Bagley as hereinafter 
pro1 ideil in this paragraph. 

( 'That between the date of the entry of this decree rmd 4 November, 
1039, the Safe Deposit and Trust  Company of Baltimore, trustee, shall 
pay to the legally constituted guardians of Christopher Smith Reynolds 
and Anne Ca~nioii  Reynolds I1 all of the income from ,he shares herein 
allotted to said infants in quarterly payments, and on 4 November, 1939, 
shall pay orer and deliver to the legally constituted guardians of said 
Cllristopher Smith Reynolds and Anne Cannon Reynolds I1 the entire 
trust estates allotted to said infants by this paragraph of this judgment, 
f r w  from all trust, and if either of said infants should die prior to 
4 Xovember, 1939, the income from the share allotted to said infant shall 
be paid to the next of kin of the said infant upon its mother's side, to the 
esc~lusion of the next of kin on its father's side, as herein provided, unti l  
4 November, 1939, and on 4 November, 1939, the entire trust estate 
allotted to said infant  by the terms of this paragraph shall be paid and 
 deli^ wed by the Safe Deposit and Trust  Company of Bdtimore,  trustee, 
to the nest of kin of the said infant upon its mother's side, to the exclu- 
sion of the next of kin on its father's side. 
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"That the 373$L/o allotted to Safe Deposit and Trust  Company of 
Baltimore, trustee for Richard J. Reynolds, X a r y  Reyiiolds Babcock, 
and Saricy Reynolds Bagley. by this paragraph of this judgment shall be 
held by the Safe Deposit arid Trust Company of Baltimore, trustee, under 
tlie will of H.. J. Reynolds, as provided by the will of It. J. Reynolds, as if 
Zachary Smith Reynolds had died intestate and wltllout leaviug issue 
sur\i\iilg h m .  The court hereby construes and interprets I t em Fourth, 
paragraph ( i ) ,  of the n i l l  of R .  J. Reynolds, which is as follows, 'and 
should any of my said children die without having rnade a testanleritary 
disposition of 211s or l1er share of my said estate and without issue living 
at tlie termillation of said trust, then his or her share shall be held on 
like trusts for my surxiring cliildren and the then living issue of my 
dece~lsetl child per  s i ~ r p c s ,  and holds that  upon the death of Zachary 
Snuth Re j i~o lds  lntestatc and w~thou t  leaving issue surviving hlm the 
3752% allotted by the terms of this paragraph of this judgment for the 
benefit of Richard J. Reynolds, Mary Eeynolds Babcock, and Ka i~cy  
Reynolds Bagley shall be divided by the Safe Yeposlt and Trust  Com- 
],any of Baltimore, trustee, into three equal parts, n hich three equal 
parts sliall be respectively added to and become a part  of the trusts 
created hy Iten1 Fourth, paragraphs (4), (j), ( C ; ) ,  and (7)  of ~ r h i c h  
the said Rlchard J. Reynolds, hlary Reynolds Babcock, and S a n c y  
Bejiiolds Uagley are the first beneficiaries; that Richard J. Ke~i io lds  
arrir  ed a t  the age of 28 years on 4 April, 1934, and is iiow entitled to 
receixe one-tlmd of the 3i1,25b allotted to hirn as herein provided, free 
from all trust, and tlie Safe Deposit and Trust Company of Baltimore, 
trustee, is hereby directed to make the payment to him of one-thud of 
sl id 3 7 3 2 > L  free from all trust, that Safe Deposit and Trust  Company .. ' 
of Baltimore, tru.tee, shall hold I,:, each of 37x56 ,  respectively, of each 
of tlie trusts created by I t em Fourth, paragraphs (4),  (5) ,  ( B ) ,  and ( i ) ,  
of the ~ 1 1 1  of R .  J. Iteynoltls, of nlnch N a r y  Reynolds Babcock and 
Sai lcy  Reynolds Bagley are, respet7tirely, the first beneficiaries; that  
the) ni l l  iiot be ei~tltled to r e c e i ~ e  any illcome from said share prlor to 
their re~pect i re  28th birthdays in  excess of the sum of $50,000 provided 
for in I t em Fourth, paragraph ( 3 ) ,  of the will of R .  J. Reynolds, but 
that they have tlle right, by t i u ~ t  indenture, to transfer tllelr ~ntertlst in 
tlie one-third of the 371,,5c allotted to each of them by this judgment to 
the trustees of the charitable trust referred to in paragraph 10 of their 
ofker of settlement and petition in this cause, and in the event that they, 
or either of them, should dle before reaching the age of 25, to direct the 
pay~neut  of said share to tlle trustees of said charitable trust by will, as 
prolidetl iii the first clause of I tem Fourth, paragraph ( 7 ) ,  of the will of 
R. J. Reynolds. 
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"That the shares of the trust estate of R.  J. Reynolds, referred to in 
this paragraph as allotted herein, shall vest as of the de te of this decree 
in the said Christopher Smith Reynolds, Anne Cannon Reynolds 11, and 
Safe Deposit and Trust Company of Baltimore, trustee., for the benefit 
of Richard J. Reynolds, Mary Reynolds Babcock, and Kancy Reynolds 
Bagley, free f rom any claim or right of any of the other parties in and 
to the said trust funds, and free from any contingency by which any 
of the parties hereto might be prevented from claiming the share allotted 
to them upon the date fixed for distribution, free from all trust, by the  
terms of this judgment. 

"(e)  I n  order that the intention of the parties hereto may be attained, 
and the provisions of this judgment may be effectuated, the said parties, 
to wi t :  Christopher Smith Reynolds, the Reynolds ~ e i r s ,  and Anne 
Carinon Reynolds 11, shall hold that  portion of the said three trust 
estates herein allotted to him, her, or them absolutely free and clear 
from any and all claims of every nature, character, or dlzscription, which 
now or hereafter may be made against said portion by any other one of 
said parties; and that each of said parties, i n  consideration of the mutual 
transfers and releases herein decreed, shall be deemed to have transferred, 
conveyed, and released each to the other all right, title, and interest, 
present or future, which each of said parties may have in said three 
trust estates, other than the portion herein specifically allotted to each, 
and it is further decreed that  this judgment shall act as a transfer, con- 
veyance, and release of said respective interests as aforesaid; and i t  is 
herein further decreed that  no party to this action shall now or hence- 
forth have any right, title, or interest, or claim whatsoever, in any of 
said trust estates other than as herein specifically set for th ;  and i t  is 
herein further ordered and decreed that the proportioxlate part of each 
one of the parties above mentioned as hereinbefore set out shall abso- 
lutely and unconditionally vest i n  such party. 

" ( E )  The personal estate of Zachary Smith Reynolds now held by 
Moses Shapiro as collector of said estate pursuant to the orders of Supe- 
rior Court of Forsyth County after the payment of the debts of said 
estatcx and all taxes and other lawful charges therefrom, shall be divided 
equally between Elizabeth Holman Reynolds, Anne Cannon Reynolds 11, 
a d  Christopher Smith Reynolds. 

"111. That  the determination and settlement of the rights of all 
parties, particularly including Anne Cannon Reynolds I1 and Christo- 
pher Smith Reynolds, as herein decreed is just, fair, and equitable; that  
it is for the best interests of all parties, and of all the present, prospec- 
ti\c, or contingent beneficiaries of the three trusts hsreinbefore men- 
tioned ; that such determination and settlement will sub.3tantially comply 
with the terms and conditions of the instruments creating said trusts, 
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considering the changed situation and condition of said parties in rela- 
tion to each other, and the contingencies and uncertainties as to which 
of said beneficiaries nould be entitled to receive said trust estates, and 
in what proportion; that  i t  will, to a large extent, prevent a dissipation 
and waste of a large part  of the said trusts, and that  it will accomplish 
the objects and effectuate the intention of the creators of said trusts. 

"IV. I n  the event that  Christopher Smith Reynolds or Anne Cannon 
Reynolds I1 should die before attaining his or her majority, then and 
in that  event any and all property allotted to said minor, or any interest 
thereon which he or she takes under this judgment, shall vest in his or 
her next of kin on his or her mother's side, to the exclusion of the next 
of kin on his or her father's side. 

"V. This judgment is based upon and entered in conformity with the 
offer of settlement filed in this cause by Richard J. Reynolds, Mary 
Reynolds Babcock, and Xancy Reynolds Bagley, and is entire and indi- 
visible. 

T I .  This cause is retained for further orders, for the purpose of per- 
mitting the guardians or other representatives of minor parties to this 
cause and the attorneys for any parties to this cause to file petitions for 
allonance of compensation, which said allowances shall be fixed by the 
judge of this court. 

"TTII. That  the proposal hereby approved and this judgment be pre- 
sented in the suit now pending in the Circuit Court of Baltimore City, 
Uaryland, hereinbefore mentioned. 

"CLAYTOX MOORE, Special Judge, presiding a t  
the Special 11 March Term, 1935, of the 
Superior Court of Forsyth County." 

h n e  Cannon Reynolds (Smith) ,  Annie L. Cannon, one of the guard- 
ians of Anne Caii~ion Reynolds 11, and Safe Deposit and Trust Com- 
pany of Baltimore, trustee, etc., duly made exceptions and assignments 
of error and appealed to the Supreme Court. The  material assignments 
of error, without particular reference to same, and necessary facts will 
be considered in the opinion. 

Ilartsell & Har t~e l l  for Anne Cannon Reynolds Smith. 
Brooks, XcLendon & IIolderness for Annie L. Cannon, one of the 

guardians of Anne Cannon Reynolds I I .  
Cansler (e. Cansler, Will iam 11. Beckerdite, Jlabel C.  Noysey, John 111. 

Robinson for Cabarrus Bank and T m s t  Company, one of the guardians 
of Anne Cannon Reynolds I I .  

Yolikoff & iilcLennan and Wil l iam Graves for R. C.  Vaughn, next 
friend of Christopher Smith Reynolds, infant. 
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rhurles X c H .  Hozcard for Safe Deposit and Trust Cclmpany of Balti- 
more, trustee. 

X a n l ? ~ ,  Hendren & Womble, J .  C.  iVcDufie of Atlanta, Ga., and Rat- 
cli f f ,  I~zrdson d2 Ferrell for R. J .  Reynolds, .lIary Reynolds Babcock, and 
ATanc!y Reynolds Bagley. 

-1fforney-General Seazoell and Assisfant Attorneys-Gen~ral Aiken and 
Bruton for t h e  S f a f e  of North Carolina. 

CLARKSON, J. This controversy has heretofore been before this 
Court:  I n  re rnaffcr of the Guardianship of Anne Cannon Reynolds 11, 
206 r\-. C., 276. 

We think i t  unnecessary to discuss the question as to Anne Cannon 
Reynolds' (now Smith) right to be heard on this record, except as an 
amicus c u m .  She is now of age and the mother and natural  guardian 
of Anne Cannon Reynolds 11. I n  this Court, through her counsel, 
rlnue Cannon Reynolds (Smith)  says that  she approves the position 
taken by the Safe Deposit and Trust  Company of Baltimore, trustee, 
and Annie L. Cannon. one of the guardians of Anne Cannon Reynolds 
11, hut later in lier briefs says: "The individual rights of this appellant 
acquired under and by virtue of tlie judgment of 4 August, 1931, have 
not been materially changed by tlie judgmvnt of the court below, and, 
thcrefosc, slie asks nothing in her i n d i ~ i d u a l  right. Hon-ever, as natural 
guardian of her child, Allme (?annon Reynolds 11, slie desires that this 
Court be fully infornml as to her position taken. T h L s  appellant has 
always expressed a desire that the matters in controversy in this cause 
be settled, as will appear from the judgment of 4 August, 1931, and her 
:~ffidavit in tlie Cabarrus proceedings: 'Owing to the many family ques- 
tions wliich were under consideration in  reaching the family agreement 
approTed by the court, and in view of the litigation now pending in 
Jfaryland involving many other family questions affecting not only tlie 
fortunes but the good name of affiant, her child, and the infant's family 
on both sides.' She believes that the only rights to be considered in this 
cause are those of her child and Christopher Smith Reynolds, and that  
they alone are entitled to tlie trust funds in controversy, and she is fur-  
ther of the opinion that these differences can now be settled without tlie 
in tcr f~rence  of those who are asserting claims based on bare or very 
remotr probabilities." Tha t  she took no part  until order was issued to  
lier, on 16 Xovcmber, 1934, by the court. That  the question of the 
validity of licr divorce was not raised by her, but questimed (1) by the 
Reynolds heirs (Richard J. Reynolds, Mary Repol t i s  Babcock, arid 
S a n e y  Reynolds Bagley), ( 2 )  Cabarrus Bank and Trust Company, co- 
guardian, in its response to the interplea of Christopher Smith Reynolds 
(by his next friend, R. C. Vaughn),  (3)  Safe Deposit :ind Trust Com- 
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pany of Baltimore, trustee, when it answered the offer of settlement of 
the Reynolds heirs. Fu r the r :  "This appellant does not desire to haxe 
the validity of her divorce questioned in the courts of this State, and 
respectfully requests this horiorable court not to direct that  the same 
be done. The Reynolds heirs, Christopher Smith Reynolds, and Cabar- 
rus Bank and Trust  Company, coguardian of Anne Cannon Reynolds 11, 
hare  each claimed the entire trust estates to which Zachary Smith Reyn- 
olds was entitled, but  th is  appel lant  places her  child in t h e  custody o f  
th i s  court and  requests on ly  t h a t  t o  which she i s  entit led. I n  order that  
the matters and things in controversy in  this action might be finally 
determined, this appellant respectfully requests this court to fully pro- 
tect the rights of her infant child, Anne Cannon Reynolds 11, and  t o  
declare in z f s  dpinion just w h a t  property  interests the  respective parties 
are rntit led to ,  and  direct t h a t  judgment  be entered accordingly,  giving 
to each what the lam and equity directs, no more and no less." 

I t  would appear from the above that  i n  the final analysis the mother 
and natural guardian put her child in the "lap of the Chancellor." 

I t  is well settled that ordinarily the admission of attorneys bind their 
clients. "Admission of attorneys bind their clients in all matters relat- 
ing to the progress and trial of the cause, and are in general conclusive." 
1 Greenleaf on Evidence, 186; L u w ~ b e r  Co. v. L u m b e r  Co., 137 N .  C., 
431 (438) ; B a n k  u. Penland ,  206 N .  C., 323 (324). 

On 16 November, 1929, Zachary Smith Reynolds was married to Llniie 
Cannon. Both were minors, but of legal age to marry. On 23 August, 
1930, h n e  Cannon Reynolds I1 was born of the union. I n  a short period 
of time after the marrlage the parties to said marriage separated. Anne 
Cannon Reynolds 11, the infant, was left with her mother. On 4 Au- 
gust, 1931, an action was instituted in the Superior Court of Forsytli 
County by d n n e  Cannon Reynolds (now Smith).  This action seems to 
have been started under @. S., 1667, which gave the wife a legal right 
to make her husbancl provide for her and her child necessary subsistence, 
according to his means and condition in  life; but i t  became elastic and 
reached out and deprived the infant, -1nne Caiinon Reynolds 11, of her 
rights in the estate of her grandparents. The trusts set up  under the 
agreement for Anne Cannon Reynolds 11, the infant, was $500,000. 
Her  portion is now estiniated, under the facts of this record, to be worth 
some $12,000,000 or more. I t  provided for d n n e  Caiinon Reynolds 
(now Smith) $500,000, which she in  her brief says is  not materially 
changed by the present decree, and she asks nothing in her indiridual 
right. The decree uses this language: "That the minor plaintiffs, d n n e  
Camion Reynolds and Anne Cannon Reynolds 11, upon the execution 
and delivery of said contract and trust agreement and the setting u p  of 
the trust estates therein provided, be and they are hereby declared for- 
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ever estopped and barred from making other or further claims for finan- 
cial support, aid, or maintenance from the said Zachary Smith Reynolds, 
or any estate owned or left by him, whether the same be held in trust or 
otherwise, and from making further claim to the who12 or any par t  of 
the trust estates created by the will of R .  J. Reynolds or Katherine S. 
Johnston, distribution of said trust estates a t  the time fixed for distribu- 
tion as provided in said wills, to be made to the person3 entitled thereto 
as if Zachary Smifh Reynolds and Anne Cannon Reynolds had never 
been married and Anne Cannon Reynolds I I  had never heen born." The 
Safe Deposit and Trust  Company of Baltimore, trustee, sets up  these 
trust estates under the decree. 

On 23 Kovember, 1931, Anne Cannon Reynolds obtained a divorce 
from her husband, Zachary Smith Reynolds, in the Second Judicial 
District Court of the State of Kevada, and in and for the county of 
Washoe. On 29 Norember, 1931, Zachary Smith Re,ynolds mas mar- 
ried to Elizabeth Holman, in Monroe, Michigan, and they resided to- 
gether until his death on 6 July,  1932-under the age of 21 years. On 
10 January ,  1933, Christopher Smith Reynolds was boim of said union. 
Thus. nt liis death, Zachary Smith Reynolds left two children-Anne 
Cannon Reynolds I1 and Christopher Smith Reynolds, in ventre sa mere. 
Under the Inns of both the State of Xem York and the State of North 
Carolina, a will cxccuted by a parent prior to the birth of a child is 
inoperative as to said child. The purported will in controversy was 
esecuted prior to the marriage of Zachary Smith Reynolds and Elizabeth 
Holman and prior to the birth of Christopher Smith Reynolds. 

Bd'ore the Cabarrus County clerk, on 8 September, 1931, on petition 
of t l i ~  father of Anne Cannon Reynolds, the Cabarrus Bank and Trust  
Company and Annie L. Cannon, on 5 November, 1931, were appointed 
guardians of the estate of Anne Cannon Reynolds 11, alleging that she 
was mtitled to tlie inconle from $500,000, the amount set up  in the 
before mentioned decree. 

On 24 March, 1933, the Safe Deposit and Trust Company of Balti- 
more, trustee, under tlie wills and deeds of the grandparents of Anne 
Cannon Rcynolds 11, filed a hill of complaint in the Circuit Court of 
Baltimore City, setting out in full the complete story of the tangled web, 
and raised certain questions of law and fnct for (letelmination. Con- 
ferenl-es wcre held, letters cxclianged b-tween the attorueys for the guard- 
ialis of A \ n ~ ~ e  Cannon Reynolds 11, in reference to  a j o n t  attack on the 
dccrc~- of 4 -lugust, 1031, but of no avail. On 1 April, 1933, the Cabar- 
ru.; Eank ant1 Trust  Company, one of the guardians of Anne Cannon 
Reyiolds 11, finally filed in the Superior Court of Cabarrus County a 
pctition setting fort11 the facts and praying for advice and instructions 
of the court in reference to filing a motion in the original cause in 
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Forsyth County, "for the purpose of attacking the validity of said judg- 
ment, in so f a r  as i t  purported to affect the interests of its ward in  said 
trust shares." 

The said Annie L. Cannon, coguardian of Anne Cannon Reynolds 11, 
filed an  answer in which she asserted the validity of the original judg- 
ment, and purported to set forth the facts which she contended showed 
such validity. I n  her answer, the said Annie L. Cannon, coguardian 
aforesaid, set out in full her reasons for not attacking the validity of the 
judgment originally entered therein, and urged the acceptance of a new 
and "tentative proposition" of Richard J. Reynolds, Mary Reynolds 
Babcock, and Nancy Reynolds Bagley, hereafter called the Reynolds 
heirs. The  "tentative proposition" increased the $500,000 given in the 
Forsyth County judgment and decree $1,500,000-making a total of 
$2,000,000. This "tentative agreement" was approved by the court. On  
appeal to this Court, in the main opinion In r e  Reynolds, supra, it  is 
said ( a t  p. 293) : "The petition of the Cabarrus Bank and Trust  Com- 
pany, guardian of Anne Cannon Reynolds 11, should have been granted." 
That  (pp. 278-9) : "After reading and considering said petition and re- 
sponse thereto, and the affidavits appearing in the record, and the various 
exhibits appearing in the record, and after hearing argument of counsel, 
the Court, upon the undisputed facts, finds that  the petitioner has shown 
reasonable, adequate, sufficient, and probable cause for filing a motion in 
the Superior Court of Forsyth County, in the action above entitled, pray- 
ing that  the decree in  said action be set aside upon the following 
grounds," (p.  280) "it is the duty of the guardians to file the proper 
and appropriate motion in the said action in Forsyth County for the 
purpose of having the decree entered therein set aside in so far  as i t  
affects the rights of the said Anne Cannon Reynolds 11, the merits of 
said motion to be finally passed upon and determined upon the hearing 
thereof in the Superior Court of Forsyth County. The  Court further 
holds that  the guardians should immediately take the necessary steps to 
protect the interests of their ward in the Xaryland action referred to in  
the petition. The Court further holds that the alleged new proposal, 
purporting to be submitted for or on behalf of the relatives of Zachary 
Smith Reynolds, involving the establishment of a foundation to the mem- 
ory of Zachary Smith Reynolds is  not before the Court. That  the per- 
sons for or on behalf of whom said proposal is submitted are riot parties 
properly before this Court upon the hearing of the petition in this mat- 
te r ;  that, consequently, in any event, this Court could not properly con- 
sider such alleged proposal upon the hearing of the petition herein; that, 
if any new proposal is to be made, it should be addressed to the Superior 
Court of Forsyth County, in the action to which all persons in interest 
are parties." Adams, J., concurs in the result. Sfacy, C. J., concur- 
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ring, said (pp.  294-5) : "The ruling was evidently based upon the as- 
sumptioli that  the Forsyth decree is valid, otherwise the amount probably 
surrendered is disproportionate to the ainonnt tentatively offered. Bu t  
the validity of the Forsyth decree n a s  not before the Court for determi- 
~ ia t ion .  The  question was whether sufficient showing had been made to 
Tvarrarit the instruction that the validity of this decree should be chal- 
lenged. Apparently the showing was suck as to justify the court in 
informing itself upon the validity of this decree before finally foreclosing 
the rights of the infant ~ v a r d  in the respect suggested. Kevertheless, i t  
is saitl the practical certainty of a million and a half under the circum- 
stances disclosed by the record is better for tlie infant than the uncer- 
taility of the quest for twelve millions. The matter was not presently 
before the court with sufficient knowledge and in such shape as to call for 
the exercise of its discretion on the acceptance or rejection of this tenta- 
tive proposition. The two guardians are tlie only parties to this pro- 
ceeding, and they alone in their representative capacity would be bound 
by the judgment. K O  ward can complain if his guardiiln in good fai th 
and in the exercise of his best judgment pursues the mandate of the law 
and loses a tentative offer of settlement sucli as here disclosed, but he 
might question a departure from t~stablished rules of procedure." 

Jus t ice  Brogden,  concurring in result, saitl (pp.  2 0 6 - 7 )  : "Hence, the 
sole question before the chancellor was whether the minor, -Inne Cannon 
Reyiiolds 11, had the right to proceed to Forsyth Cou lty and lodge a 
motion to set aside a judgment which shut the door of the law in her 
face so f a r  as asserting any further right in and to the property speci- 
fied. There were no partics before the court, except the guardians. The 
petition alleged grave irregularities and fatal  defects in the Forsyth 
judgment. Tllese allegations were denied and evidence offered in sup- 
port of sucli dcnial. The  New York will was not up01 the lap of the 
chaiicc~llor. The family settlcmeiit and t h ~  laudable i itentions of the 
family nere  not upon the lap of the chancellor. The a ~ t u a l  validity of 
the Forsyth judgment was not upon the lap of tlie chancellor. Tlie ulti- 
mate question was whether tlie minor had nlleged and 8d10w11 the exist- 
ence of such facts, or probable facts, as to entitle her to be heard by the 
law of her country in a proceeding in Forsyth County to uiiloose the 
bar of that  judgmelit. The guardians held in good fai th opposite opin- 
ions as to tlie nisest course to pursue. Sotwithstanding, it must be 
borne ill n i i i~d  that Anne Canlion Reynolds I1 is the heroine of the play 
and the clnshing judgment of the guardians is incidental and secondary. 
The trial judge found that it was not for the best interest of the nlinor 
to be nlloned to be heard in Forsyth County. Both the history and tra- 
ditions of equity as held arid applied in this State demonstrate that it 
alnays leiids an attentive ear to the call of widows, orphans, and minors, 
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and in determining the bare right to be heard upon the merits of a 
proposition, it has not required the highest and most technical degree of 
proof. I am of the opinion that the facts disclosed in the record are 
sufficient to entitle Anne Cannon Reynolds I1 to a chance to be heard in 
the courts in a proper proceeding in Forsyth County. Of course, even 
a minor ought not to be heard in an assault upon a final judgment for 
inconsequential or captious reasons. Neither should the right to be 
heard upon the merits be denied because the evidence produced is not 
'horse high, bull strong, and pig tight.' Therefore, I am of the opinion 
that the trial judge erred in denying to the minor the right to be heard 
upon the merits of the controversy. The Forsyth decree may have been 
eminently proper and advantageous not only at the time it was rendered, 
but even now. The proposed family settlement may be eminently wise 
and proper. That, however, is not the point. The right of the minor 
to question the proceeding in Forsyth in the due and orderly manner 
prescribed by law, is the point as I conceive it, and that right has been 
improvidently denied by the judgment rendered." 

I n  accordance with the decision of this Court, the court below in its 
judgment found: ''(1) That, in this action as originally constituted, the 
Cabarrus Bank and Trust Company, one of the duly appointed guard- 
ians of Anne Cannon Reynolds 11, filed a motion on 30 *4pril, 1934, to 
set aside the original judgment entered herein on 4 August, 1931, in so 
far as said judgment attempted to affect the rights of the said Anne 
Cannon Reynolds I1 in the trust estates, created by her paternal grand- 
parents, hereinafter referred to. ( 2 )  Upon the filing of said motion, an 
order was duly entered herein making Annie L. Cannon, coguardian of 
the said Anne Cannon Reynolds 11, a party defendant herein, and 
ordering her to show cause why the said motion should not be allowed; 
the said order also commanding the original defendants herein to file an 
answer which they, or any of them, might have to said motion within 
twenty days from the service of said order; and that said order, together 
with a copy of said motion, was duly served upon the original defendants 
herein and upon the said Annie L. Cannon, one of the guardians of Anne 
Cannon Reynolds 11." 

Schenck, J., in Power Co. v. Yount ,  ante, 182 (184), speaking to the 
subject of the law of the case, says: "The order consolidating the sum- 
mary proceeding with the action instituted in behalf of other creditors, 
since it was made in conformity with the former opinion in this case, is 
binding upon the appellant, and preterrnits, if it does not preclude, any 
discussion of objections and exceptions thereto. 'A decision by the 
Supreme Court on a prior appeal constitutes the law of the case, both in 
subsequent proceedings in the trial court and on a subsequent appeal.' 
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37ewbern v. Telegraph Co., 196 N. C., 1 4 ;  Kobles v. Davenport, 185 
N. C., 162." Betts v. Jones, ante, 410 (411). 

The record discloses that  the court below found that  all parties in 
interest, whether in esse or in posse, present and prospective, were made 
parties and before the court. Those of age and minors representing 
every vested or contingent interest and every class-the State of North 
Carolina, claiming its inheritance or succession taxes. All were made 
parties and by interplea became parties and filed fully their contentions. 
This  case was tried in  the court below, as this Court, when i t  was here, 
in its opinion said i t  should be tried. The  court below had full power 
and authority to hear and determine the contentions,. I n  fact, the 
attorney for Annie L. Cannon, coguardian of Anne Cannon Reynolds 11, 
of long experience and learned in the law, wrote a letter on 5 June,  1931, 
which is in the record: ('Touching the question of the power of a court 
of equity to rat ify and approve a contract affecting the interests of an  
infant i n  trust funds, etc., when made by properly constituted guardians, 
and upon suitable findings of fact, I beg to call your attention to the case 
of Bank v. Alexander, 188 N. C., 671-2. The  discussion under para- 
graph three of the opinion involves precisely the principle which we are 
considering. This seems to be the only immediate decision in our courts 
upon the precise question of the affirmation of a contract such as we are 
considering, although a fuller investigation than I have had time to 
make may disclose some other case. The  question of the power of a 
court to authorize a compromise i n  infants' rights in controversies over 
real estates or property is  rather exhaustively considered in  33 A. L. R., 
10.5, ef seq., under an  annotation dealing alone with this subject. You 
will observe that  the Supreme Court of the United States, as well as a 
number of states, unqualifiedly asserts the power of a court of chancery 
to deal conclusively in such matters and, by proper decree, to place the 
subject beyond any possible future attack." The  law of this jurisdic- 
tion is well stated in  this letter. 

I n  the main opinion in I n  re  Reynolds, supra, a t  p. 291, we find: 
"Courts of equity look with a jealous eye on contracts that  affect mate- 
rially the rights of infants." Justice Brogden, i n  his concurring opin- 
ion, as quoted above, says, a t  p. 296: "Both the history and traditions 
of equity, as held and applied in  this State, demonstrate that  i t  always 
lends an attentive ear to the call of widows, orphans, and minors, and in 
determining the bare right to be heard upon the merits of a proposition, 
i t  has not required the highest and most technical degree of proof." 
The best interest of the infants is the star (such as the wise men saw 
in the Eas t  and followed), which we must follow to guide us in  deter- 
mining this tangled controversy, so as to do justice to all and bring peace 
to a distressing family situation. 
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The facts more fully concerning all the aspects: 
The will of R. J. Reynolds established a trust, providing for a certain 

share therein, of which his son, Zachary Smith Reynolds, was to be the 
first beneficiary. The provisions pertinent to the present case are as 
follows : 

(a )  Upon reaching the age of twenty-eight years, the said Zachary 
Smith Reynolds was to receive the corpus  of said share, together with 
the accumulated income thereon. 

(b) Before reaching the age of twenty-eight years, if the said Zachary 
Smith Reynolds died leaving a will, the trust continued for the benefit of 
his devisees until the time when the said Smith would have arrived at 
the age of twenty-eight years (4  November, 1939)) whereupon the corpus  
of said trust share was to be turned over to said devisees. 

(c) Before reaching the age of twenty-eight years, if Zachary Smith 
Reynolds died intestate, leaving issue, the trust was continued for the 
benefit of his children living at  his death, until the time when he would 
have arrived at  the age of twenty-eight years, whereupon the trust should 
cease and the said trust share should become vested in his children then 
surviving. 

(d)  Before reaching the age of twenty-eight years, if Zachary Smith 
Reynolds died intestate "without issue living at  the termination of said 
trust," his share was to be held "on like trusts" for the surviving chil- 
dren of the testator (R. J. Reynolds) and the then living issue of the 
testator's deceased children per stirpes.  

(e) I f  all the testator's children and their issue died before the termi- 
nation of the trusts, one-half of the trust estate was to go to the testator's 
wife, Katherine S. Reynolds (Johnston), and the other half to the 
testator's brothers and sisters then living, and the descendants then liv- 
ing of any deceased brothers and sisters, per stirpes.  

The will of Katherine S. Johnston also established a trust providing 
for a certain share therein of which her son, Zachary Smith Reynolds, 
was to be the first beneficiary. The provisions pertinent thereto are 
as follows : 

(a )  The trust continued during the life of said Zachary Smith 
Reynolds. 

(b) Upon his death, the corpus  of the trust share went to his devisees, 
by will; and, "in default of such appointment" to his descendants "living 
at his death," with an immaterial proviso as to a limited continuance of 
the trust with respect to Class A common stock of R. J. Reynolds 
Tobacco Company. 

(c) I n  default of appointment by Zachary Smith Reynolds, and in 
default of any descendants of his, the share in question was to be divided 
among "such of my husband, children, and descendants as are then liv- 
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ing, per s t irpes  and not per capita," the husband taking a child's part, 
the share of such children as were then living to be held by the trustee 
for them upon the same trusts that the original shares of the estate of 
the testatrix were then held. 

During her lifetime the said Katherine S. Johnston, by deed, also 
established a comparatively small trust creating a share, of which the 
said Zachary Smith Reynolds was the first beneficiary upon the same 
terms as those outlined in  her will. 

The Safe Deposit and Trust  Company of Baltimore was appointed 
trustee in each one of the three trust instruments above described. 

On 29 July,  1918, R. J. Reynolds died in Forsyth County. H i s  will 
was properly probated. H i s  estate was settled, and the residue thereof 
was turned over to the trustee, who has ever since acted in said capacity. 
The trustee holds separately the securities and personal property which 
constitute the share of which Zachary Smith Reynolds was the first 
beneficiary. 

On 29 December, 1923, Katherine S. Johnston (fornierly the widow 
of R. J. Reynolds) executed and delivered to said trustee a certain deed 
whereby she transferred and delivered to said trustee certain shares of 
stock in the R. J. Reynolds Tobacco Company to be held in  trust for her 
four children, the share of Zachary Smith Reynolds Waf, to be held in a 
trust similar to that  outlined in  her will above referred to. 

On 24 May, 1924, Katherine S.  Johnston died. Her  will was pro- 
bated, her estate was settled, and the trustee now holds separately the 
property, consisting of bonds, stocks, and securities, constituting the 
share of which Zachary Smith Reynolds was the first bereficiary, includ- 
ing the share of the individual estate of Katherine S .  J3hnston and the 
share of the property disposed of by her in the exercise of her power 
of appointment. 

The judgment in the court below modifies the original judgment en- 
tered on 4 August, 1931. I n  so doing, it approves a complete settlement 
of all beneficial interests in  the trust shares hereafter mentioned, and 
also approves a settlement of a claim of the State of N o ~ t h  Carolina for 
inheritance taxes thereon. 

I n  ree Reyno lds ,  supra,  contains the decision of the Ccurt upon a for- 
mer appeal. Pursuant to that decision, the Cabarrus 13ank and Trust 
Company, one of the guardians of Anne Cannon Reynolds 11, duly filed 
its nlotion to set aside the original judgment herein, i n  so f a r  as i t  pur- 
ported to affect the rights of its ward. 

( a )  The filing of this motion led to negotiations for a submission to 
the Court of a proposal for a final settlement of all qut:stions in refer- 
ence to a distribution of the trust shares involved. 
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(b) These questions had already been raised by a suit instituted in 
Maryland, on 24 March, 1933, by the Safe Deposit and Trust Company 
of Baltimore, the trustee under each of the three trusts involved. This  
suit is still pending. I n  i t  the Xaryland court is requested to assume 
jurisdiction of the said trusts, and to settle all questions in reference to 
the distribution of the shares in question. 

(c)  The proposed settlement is  as follows: 
(1) Two million dollars to the State of North Carolina in full settle- 

ment of all its claims for inheritance taxes. 
(2 )  The  trust fund of $500,000 heretofore established for the benefit 

of Anne Cannon Reynolds I by the original judgment herein to remain 
intact, with certain modifications as to its disposition after the death 
of the said Alnne Cannon Reynolds I. The amount of this trust fund 
is to be treated as a credit of $300,000 upon the 3735 per cent allotted to 
Anne Cannon Reynolds 11, provided for in subsection 4 hereof. 

(3)  25 per cent of the net trust shares to Christopher Smith Reynolds. 
(4)  3 7 5  per cent of the net trust shares to Anne Cannon Reynolds 11. 
( 5 )  3755 per cent of the net trust shares to Richard J. Reynolds, 

Mary Reynolds Babcock, and Kancy Reynolds Bagley. I n  addition, 
there is  to be paid to  the Reynolds heirs the total sum of $750,000, which 
they intend to give to Elizabeth Holman Reynolds. The Reynolds heirs 
have formally expressed the intention of giving to a charitable founda- 
tion in Korth Carolina the entire 371i2 per cent of the said trust shares 
allotted to them in the settlemelit. 

The trusts in question were established by the will of R .  J. Reynolds 
and the will and a deed of Katherine Smith Johnston. I n  this case, we 
are cor~cerned only with that  share in  each of the three trusts of which 
Zachary Smith Reynolds was the first beneficiary. 

Since the death of the trustors, and since the establishment of said 
trusts, several vital events have occurred ~ i h i c h  have given rise to ques- 
tions of unusual difficulty in reference to a final distribution of the trust 
shares of which Zachary Smith Reynolds was the first beneficiary. 
Some of the more important of said questions are as  follom : 

(1) The nalidity of t he  original judgmcnf  h ~ r e l n  of 4 August, 1931: 
I f  this original judgment herein were held to be valid, it  nould entirely 
eliminate the infant, Anne Cannon Reynolds 11, from participation in 
said trust shares. I n  such event, these shares mould go either to Christo- 
pher Smith Reynolds or to the Reynolds heirs, depending upon the result 
of other contingencies hereinafter stated. I f ,  on the other hand, this 
original judgment were held to be void, Anne Cannon Reynolds I1 would 
get the entire trust shares, or one-half thereof, or none of them, depend- 
ing upon the result of other contingencies hereinafter stated, and depend- 
ing also, as to the shares in the R .  J. Reynolds trusts, upon nhether she 
was living on 4 November, 1939. 
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( 2 )  Validity of the Reno divorce: I f  this divorce were held t o  be 
invalid, i t  mould effect the rights of Christopher Smith Reynolds, and 
the distribution of the said trust shares would likewise be affected. I n  
that  event, the said shares might go entirely to Anne Cannon Reynolds 
11, or might go entirely to the Reynolds heirs, depending upon subse- 
quent contingencies and the answers to other questions herein outlined. 

( 3 )  Validity of alleged Yew York will: The question as to the valid- 
i ty of this will involves a number of subsidiary questions, such as the 
capacity of a minor to change his domicile; the question as to whether 
Zachary Smith Reynolds really did change his domicile, even if he had 
the capacity to do so; and the further question as to whether, in any 
event, under a proper construction of the trust instruments, the appoint- 
ive powers therein contained could be exercised by Zachary Smith Reyn- 
olds before he became twenty-one years of age. There might also be a 
question as to the law of what state would determine some of these ques- 
tions. If the alleged will were held to be valid, the Reynolds heirs might 
take the entire trust shares, to the exclusion of the two children of Zach- 
ary Smith Reynolds. On  the other hand, if the alleged will mere de- 
clared invalid, the ultimate distribution of said trust shares would de- 
pend upon the other uncertainties herein outlined. 

(4)  Death of either, or both, of the infants before 4 Xovember, 1939: 
I t  will be noted from subsection 7 of I tem i of the mill of R.  J. Reyn- 
olds that  if Zachary Smith Reynolds died intestate before reaching the 
age of twenty-eight years the trust share in question wcls continued for 
the benefit of his children litling at  his death until the time Zachary 
Smith Reynolds would have arrived a t  the age of twent,y-eight years (4  
November, 1939), when the trust would then cease and the said trust 
shares would then become vested in his children then surviving. I n  
other words, there were two points of t ime: 

( a )  Death of Zachary Smith Reynolds-as to income. 
(b )  4 November, 1939-as to vesting of the corpus and accumulated 

income. 
Hence, in the absence of any settlement, if either child died before 

4 November, 1939, it,  and i ts  representatiws, would lose all interest i n  
the R. J. Reynolds trust-both income and corpus. I n  this respect the 
Reynolds trust differs from the Johnston trusts, the shares of which 
would be distributed immediately upon the death of Zachary Smith 
Reynolds. 

The pleadings and the evidence before the court when the present judg- 
ment was signed were entirely different from those before the court 
when the original judgment herein was entered. 

(1)  At the time the original judgment was entered herein, the plead- 
ings contained no allegations upon which it could be ba:red, in so f a r  as 
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i t  attempted to affect the future rights of Anne Cannon Reynolds I1 in 
said trust shares. As  stated in the opinion on the former appeal: "The 
complaint in said action sets out no controversy as to the property rights 
of the infant, Anne Cannon Reynolds 11. There is no allegation as to 
any dispute in  reference to  the infant's contingent interests in said trust. 
N o  reason is alleged for seeking to alter or modify the terms of said 
trusts, in so f a r  as the infant, Anne Cannon Reynolds 11, is coiicerned. 
N o  necessity is set forth for seeking to eliminate or change her interests 
i n  said trust." 

The  pleadings have been enlarged to embrace all the controversies 
connected with the distribution of said trust shares; and all parties hav- 
ing any present, future, or contingent interests therein have been made 
parties to the action. 

(2 )  T h e  existence o f  b o r n  fide controversies: At the time of the entry 
of the original judgment Zachary Smith Reynolds was living. Hence, 
there was not and could not then be any controversy in reference to the 
distribution of the said trust shares. Likewise, no question had then 
arisen as to the present or future rights of Anne Cannon Reynolds I1 in 
said trust shares. So  f a r  as she was concerned, there was nothing before 
the Court to form the basis of any settlement affecting her rights in said 
trust shares. Under these circumstances, the original judgment seems 
to have been entered hurriedly-without adequate investigation and con- 
sideration. 

Kow, the situation has completely changed. W e  not only hare  the 
precipitating fact of Zachary Smith Reynolds' death, but we also have 
the existence of a number of vital questions forming the subject of bona 
fide controversies between the parties. These controversies relate to the 
validity of the original judgment herein, the validity of the Reno divorce, 
and its effect on Christopher Smith Reynolds, the validity of the h'ew 
York will, and other subjects. None of these questions had arisen at the 
time of the original judgment. Each one of them vitally affects the 
distribution of the said trust shares. 

The  existence of these vital bona fide controversies furnishes a real 
basis and a compelling reason for a family settlement or compromise. 

R. J. Reynolds left four children by his wife, Katherine S. Reynolds. 
After his death his widow (who is now dead) married J. Edward John- 
ston, and by that  marriage she left a son, J. Edward Johnston, J r .  The  
wills of R. J. Reynolds and Katherine S. Reynolds (Johnston) and her 
deed in reference to the property rights of their four children are prac- 
tically the same. These children were Richard J. Reynolds, Mary Reyn- 
olds Babcock, Nancy Reynolds Bagley, and Zachary Smith Reynolds. 
Richard J. Reynolds has reached the age of 28 years, and, under the wills 
and deed, his interest has become vested. 
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On 30 April, 1934, as before set forth, in accordance with the opinion 
of this Court, the Cabarrus Bank and Trust  Company, one of the guard- 
ians of L h n e  Caiii~on Reynolds 11, filed a motion in the Superior Court 
of Forsytli County ('to set aside the alleged judgment entered herein on 
4 -lugust, 1931, in so f a r  as it attempts to affect the rights of said Anne 
Canlion Reynolds I1 in the trust estates c r a t e d  by her paternal grand- 
parents, hereinafter more fully described, and in  support of said motion, 
respectfully shows to the court as follows," etc. 

On  2 1  May, 1034, the Safe Deposit and Trust  Company of Baltimore, 
trustee, filed an  answer. 

011 d l  Nay,  1934, Annie L. Cannon, coguardian for Anne Cannon 
Reynolds 11, filed an  answer. 

On 24 October, 1931, certain other defendants filed an  answer. On  
12 Xowmber,  1934, the State, wliieli was allowed to interplcatl, filed an  
answer. On 1 5  Sovember, 1934, an  interplea of Christopher Smith  
Reynolds, infailt, by his next friend, R .  C. Vaughn, was filed. 

On 16 lTowniber, 1034, Richard J. Reynolds, Mary R(y io lds  Babcock, 
a i d  Sal icy  Reynolcls Dagley, tlic oirly brother and sisters of Zachary 
Smith Reynolds (deceased), filed an  offer of settlenlent and petition 
tlierccn. Responses were duly filed, all of which a i d  more appear in the 
judgment in this cause. 

Serious and grave questions of law and facts were raised. The  judg- 
ment sets tliem out and wc refer to same, all troublesome, but me mill 
consider one for example: The validity a i d  effect of the alleged will 
executed in Ken  York by Zachary Smith Reynolds, arr a basis of the 
offer of the brother and sisters of Zachary Smith Reynolds. 

Seci,ion 40 of the judgment is as follows: '(That prior to his death, 
to  wit : On or about 21 August, 1931, the said Zachary Smith  Reynolds 
executed an instrunleiit in the form of a will complying with the law of 
the State of New York as to the execution of wills by residents of that  
State, and also complying with the requiremeilts of C. S., 4131, as to the 
formalities for the execution of a will under the laws of the State of 
Kor th  Carolina, stating therein that he was a resident of Por t  Wash- 
ington, Kassau County, i n  the State of Kew York;  that  i n  said paper 
the said Zachary Smith Reyiiolds undertook to execute the powers of 
appoiutment conferred upon him by the will of his f a t l~e r ,  R .  J. Reyn- 
olds, and by the will and deed of his mother, Katherine S. Johnston, in 
favor of his brother, Richard J. Reynolds ( J r . ) ,  and his two sisters, 
N a r y  Reynolds Babcoclc and Nancy Reynolds Bagley, to the practical 
exclusion of all other persons, including his then living child, Anne 
Cannon Reynolds 11, and his then wife, Aime Cannon Reynolds I, which 
said will referred to and ratified the judgment in this c,luse under date 
of 4 August, 1931, and made no further provision for Anne Cannon 
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Reynolds I1 and Anne Cannon Reynolds I, other than a bequest of 
$50,000 to  each of them." This matter was discussed in the opinion 
I n  re Reynolds, supra (206 N. C., a t  pp. 290-1). 

The New York statutes are as follows: Cahi117s Consolidated Laws of 
New York (1930), ch. 13, sec. 10 :  "All persons, except idiots, persurls 
of unsound mind, and infants, may devise their real estate, by a last 
will and testament, duly executed, according to the provisions of this 
article." Section 15: "Every person of the age of eighteen years or 
upwards, of sound mind and memory, and no others, may give and 
bequeath his or her personal estate, by mill i n  writing." 

I t em 7 of R. J. Reynolds7 will ( a  like provision is in the will of Kath- 
erine S. Johnston) in par t  is as follows: "Should any of my children 
die before he or she shall arrive a t  the age of twenty-eight (25)  years, 
then the share of niy estate which would have been payable to him or 
her, had he or she arrived a t  that  age, shall be continued to be held by 
my said trustee for the use and benefit of his or her de>isees by will 
until the time that  such child would have arrived at  the age of twenty- 
eight years, if he or she had lived, \\hen the said trust shall ceare and 
the estate shall then become payable to such devisees. . . . And, should 
any of my said children die without having made a testamentary dispo- 
sitton of his or  her share of my  said estate and without issue living a t  
the termination of said trust, then his or her share shall be held on like 
trusts for my  surviving children and the then living issue of my de- 
ceased children, per stirpes, and, should all of my said children and their 
issue die before the termination of the trusts, then, in that  event, one- 
half of the trust estate i n  value a t  that  time, principal and income, shall 
go to and belong to my said wife, and the other half to m y  brothers and 
sisters then living and the descendants then living of any of my  deceased 
brothers and sisters, per stirpes." 

Zachary Smith Reynolds attempted to execute a will leaving his prop- 
erty to his brother and sisters, as before stated. The brother and sisters 
make the oRer of settlement. W. N. Reynolds, the uncle of Richard J. 
Reynolds, Mary Reynolds Babcock, iiTancy Reynolds Bagley, and Zach- 
ary Smith Reynolds, and the great uncle of the two infants, Anne 
Cannon Reynolds I1 and Christopher Smith Reynolds, and all others 
who have contingent interests, in their answer say:  "They adopt and 
approve the proposals of settlement heretofore made and filed in  this 
cause by the defendants Richard J. Reynolds, Mary Reynolds Bahcock, 
and Kancy Reynolds Bagley." When Zachary Smith Reynolds made 
the will i n  Kew Pork, he was over eighteen years of age. The father 
and mother of Zachary Smith Reynolds, under their wills and deed, gave 
him the right to will the property. This compromise judgment is not 
nlaking a new will for R .  J. Reynolds, but adjusting the differences 
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brought about by his son, Zachary Smith Reynolds, attempting to do 
what under the wills and deed he  had a right to do. Of course it had to 
be done legally. I n  the judgment i s  the following: "Sec. 60 (111). 
That  the determination and settlement of the rights of all parties, par- 
ticularly including Anne Cannon Reynolds I1 and Christopher Smith 
Reynolds, as herein decreed is just, fair, and equitable; that it is for the 
best interests of all parties, and of all the present, prospective, or contin- 
gent beneficiaries of the three trusts hereinbefore mentioned; that such 
determination and settlement will substantially comply with the terms 
and conditions of the instrument! creating said trusts, considering the 
changed situation and condition of said parties in relation to each other, 
and the contingencies and uncertainties as to which of said beneficiaries 
mould be entitled to receive said trust estates, and in a h a t  proportion; 
that i t  will, to a large extent, prevent a dissipation and waste of a large 
part of the said trusts, and that i t  will accomplish the objects and effec- 
tuate the intention of the creators of said trusts." 

We think, from the facts and circumstances of this case, that the above 
is correct-that the determination and settlement is "just, fair, and 
equitable.'' 

I n  ihe present case new facts are set forth, the pleadings are enlarged 
to bring in all parties that have the remotest interest a r d  sufficient alle- 
gations to cover every conceivable controversy, and the differences are 
vital and bona fide controversies. Paragraph 25 of the judgment, is as 
follows: "That the parties to this proceeding are all properly before the 
court; that either a next friend or a guardian ad litenz has been duly 
appointed for each and every infant, whether born or unborn, who is 
now or may hereafter be in any way interested in  the trust shares here- 
inafter mentioned; that  all persons, whether minors or of age, and 
whcther in esse or in posse, who are now or who may hereafter be inter- 
estcd in the trust shares hereinafter mentioned, have been made parties 
to this action, and have either appeared herein or been duly served with 
process herein and with copies of all the foregoing pleadings." 

Did the court have the power and authority, under the facts and cir- 
cumstances of this case, to render the judgment heretofore set fo r th?  
We think so. The able attorney for Annie I,. Cannon, the coguardian of 
Anne Cannon Reynolds 11, thought a court of equity had such power, 
and iri a letter heretofore set forth cited authorities. We quote from 
same: ( 'In Bank v. Alexander, 188 N. C., 667 (671), we find: (The 
defendants excepted on the ground that the judgment is not binding 
upon the unborn contingent remaindermen. As we understand the rec- 
ord, the contingent remaindermen are represented not only by the trustee 
but by living members of their class, and under these circumstances the 
exception must be overruled. The question of law is discussed in the 
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following cases and need not be repeated here. Ex parte Dodd, 62 N .  C., 
98; Overman v. Tate, 114 N.  C., 571; Springs v. Scott, 132 N. C., 548; 
NcAfee v. Green, 143 N.  C., 411; Lumber Co. v. Herrington, 183 N .  C., 
85." Paragraph 3, pp. 671-2, thoroughly discusses the right of a court 
of chancery over infants and to settle controversies such as was done in 
the present case. 

I n  Metzner v. lVewman (224 Mich., 324), 33 A. L. R., 98 (accurately 
stated in the syllabus), we find: "When infant's property rights are 
involved in litigation, the general guardian or guardian ad litem may 
negotiate for a compromise of the litigation, and, if the court approves 
it after an examination of the facts, the judgment or decree will be bind- 
ing on the infants. When a chancery court has jurisdiction of the sub- 
ject matter and parties some of whom are infants, it may pass upon 
and adjudicate the rights and equities of the infants, and the decree will 
be binding upon them. The adjustment of differences in a family over 
the settlement of estates will be favored even where infant legatees are " 
interested, provided the proposed compromise of the differences is sub- 
mitted to the court and a finding made that the settlement and compro- 
mise are for the best interests of the infants. A finding by the chan- 
cellor, with all the facts before him, that a will contest was in good 
faith, and that a compromise was for the best interests of infant 
legatees, will not be disturbed on appeal." At p. 105 we find: "This 
annotation is limited to compromises of contests over wills or settlement 
of estates, and other contests relating to property in which infants are 
interested." (Annotation at  p. 105) : "It has been held, however, in a 
number of cases, that the court has power to sanction compromises in 
the settlement of estates, or litigation generally, in which the property 
rights of infants are concerned," citing many authorities, including cases 
from U. S., Ill., Mass., Miss., Tenn., and numerous cases from England. 
Reynolds v. Reynolds, ante, 254. 

I n  Spencer v. McCleneghan, 202 N.  C., 662 (671)) it is said: "We 
think those i n  esse or in posse are properly represented in this proceed- 
ing; all parties who could possibly have any interest in the estate are 
parties to this action and the infant and all unborn children who might 
have any interest are properly represented. From a careful examina- 
tion of the facts, as found by the court below and the judgment rendered, 
we think a court of equity has jurisdiction in the matter. We think the 
judgment fair to all and not prejudicial to the parties who have either 
vested or contingent interests. The policy of the law is to encourage 
settlement of family disputes like the present, so as to promote peace, 
good will, and harmony among those connected by consanguinity and 
affinity. Equity favors amicable adjustments. . . . The court be- 
low found the facts at length with care, and rendered judgment that i t  
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mas to the best interest of all tha t  'the terms and provisions of said 
contract . . . be accepted, ratified, and approved and carried into 
effect.' " I n  the above case are  cited many cases sustaining the above 
principle. 

I n  Price v. Price, 133 N. C., 494 (504))  Justice Henry G. Connor 
said:  "The principles by which courts of equity are governed in sustain- 
ing and enforcing such contracts as  to  he one set out in this record are  
well settled and strongly stated by Lord Hardwicke in the case of 
Sfapilton v.  Sfapilton, 1 dtk. ,  2 ( 2  White & Tudor's 1,. C., 1675, star 
p. 824). I n  speaking of a contract made for the purpose of settling 
a family controversy he says: ( I t  was to save the honor of the father 
and his family, and was a reasonable agreement; and, therefore, if i t  is 
possible for a court of equity to decree a performance of it, it  ought to 
be done. . . . And, considering the consequence of setting aside this 
agreenieiit, a court of equity will be glad to lay hold of :my just ground 
to carry it into execution, and to establish the peace of a family.' " 

I n  re 'Will of illclelland, 207 N. C., 375 (376), Chief Jusfice Stacy 
said : "Family settlements are  to be commended (Tise v. Hicks, 191 
AT. C., 609, 132 S. E., 560), and much is permitted to be done by consent 
of the parties," etc. 

I n  the cases of Bank v. Alexander, supra, and Spencer tl. McCleneghan, 
suvra. each of these involved a trust in which there nrere future and 
contingent rights of infants, both i n  esse and i n  posse. 

I n  Overman v. Tate, 114 K. C., 571 (574), cited in the Bank case, 
supra, we find: "In accordance with this policy it was laid down by 
Lord Hardwicke in the leading case of Hopkins v. Hopkins, 1 Atk., 590, 
that, 'If there are ever so many contingent limitations of a trust it  is an  
established rule that it is sufficient to bring the trustees before the court, 
together with him in vhom the first remainder of inheritance is vested; 
ailti all that may come after will be bound by the decree, though not 
in  esse, unless tliere be fraud and collusion tletween the trustees a i d  the 
first person in whom the remainder of inheritance is  vest~xi.' " 

I n  2 Pomeroy Equity (4th Ed.) ,  see. 850, it is said:  "Compromises, 
xhere doubts with respect to individual rights, especially among mem- 
bers of the same family, have arisen, and where all the parties, instead 
of ascertaining and enforcing their mutual  rights and obligations, which 
are yet undetermined and uncertain, intentionally put an end to all con- 
troversy by a voluntary transaction by way of a compromise, are highly 
favored by courts of equity." 

I n  69 C. J., a t  page 1274, we find the statement: "As a general rule, 
the beneficiaries under a will may validly contract with other interested 
persons in regard to their respective interests in the estate, and in this 
manner effectively compromise their claims, if they are conflicting, or 
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else so divide or settle the estate that  all are bound by the agreement. 
Such contracts, being in the nature of family settlernents, they are 
usually favored by the courts," citing a number of cases, including 
Spencer v. Jf ccleneghan, supra. 

A good statement of the rule, together with its limitations, is found 
in  65 C. J., pp. 653-4, as follows: "A court of equity has power to do 
whatever is necessary to preserre a trust from destruction, and, in  the 
exercise of such power, it may, under some circumstances, modify the 
terms of a trust to preserve it. The court should have due regard for 
the intention of the settlor, and, in exercising its jurisdiction, should be 
exceedingly cautious. The power of the court is exercised not to defeat 
or destroy the trust but to preserve it. The exercise of the power can 
only be justified by some exigency which makes the action of the court 
in a sense indispensable to the preservation of the trust, and in such cases 
the court may, as f a r  as may be, occupy the place of the settlor and do 
with the trust fund what the settlor would have done had he anticipated 
the emergency. The trust will not be modified in violation of the set- 
tlor7s intention, merely because the interest of the parties will be served 
by doing so. Where a contingency arises, however, such that  the estate 
may be totally lost to the beneficiaries, equity will not permit such loss 
for lack of power to modify the trust." 

I f  the present settlement is rejected, and the parties relegated to long 
and exhausting litigation, the primary purpose of the trusts in question 
will be defeated. By  the present judgment, the primary objects of the 
trust are preserved. As is stated in the case of C'u~tiss v. Brown, 29 
Ill., 201 (230) : "Exigencies often arise not contemplated by the party 
creating the trust, and which, had they been anticipated, would undoubt- 
edly have been provided for, where the aid of the court of chancery must 
be invoked to grant relief imperatively required; and in such cases the 
court must, as f a r  as may be, occupy the place of the party creating the 
trust, and do with the fund v h a t  he ~eould have dictated had he nntici- 
pated the emergency. . . . From very necessity a power must exist 
somewhere in the community to grant relief in such cases of absolute 
necessity, and under our system of jurisprudence that power is vested in 
the court of chancery." 

The cases of Williams v. Willianw, 204 Ill., 44, which is cited in the 
Spencer case, supra, and Wolf v. Uhlemann, 156 N. E., 334, which cites 
Williams v. Williams, supra, are similar in principle to the present case. 

Speaking of a chancellor, Black's Law Dictionary (3d Ed.) ,  p. 308, 
says: "He is the general guardian of all infants, idiots, and lunatics, and 
has the general superintendency of all charitable uses, and all this, over 
and above the vast and extensive jurisdiction which he exercises in his 
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judicial capacity in the supreme court of judicature, of which he is the 
head. Wharton." 

The court of chancery is a court having the jurisdizhon of a chan- 
cellor; a court administering equity and proceeding according to forms 
and principles of equity. 

Const. of N. C., Art. IV ,  see. 1, in  part is as follows: "The distinc- 
tions between actions at  law and suits in equity, and the forms of all such 
actions and suits, shall be abolished; and there shall be in this State but 
one form of action for the enforcement or protection of private rights or 
the redress of private wrongs, which shall be denominated a civil action," 
etc. This section abolished the distinction between actions at  law and 
suits in equity, leaving such rights and remedies to be enforced in  the 
one court, which theretofore had administered s i m ~ l y  legal rights. 
Peeb les  v. Gay, 115 N .  C., 38 (42). Under this section and Article I V ,  
see. 20, the Superior Courts became the successors of the courts of 
equity, having their jurisdiction and exercising their equitable powers, 
unless restrained by statute. I n  re Smith, 200 N.  C., i272, 274. Legal 
and equitable rights and remedies are now determined in  one and the 
same action. Woodall v. North Carolina Joint Stock Land Bank, 201 
N. C., 428. 

The able, careful, and painstaking judge sat in the court below as a 
chancellor-as general guardian of both infants. There existed a con- 
troversy between the two guardians of Anne Cannon Reynolds 11. The 
two infants, Anne Cannon Reynolds I1 and Christopher Smith Reynolds, 
as it were, are put in  the "lap of the chancellor." The chancellor in  the 
court of equity and conscience heard all the evidence. H i s  jurisdiction 
was to hear and determine the cause and to enter judgment. The judg- 
ment which was entered is fully established by reason and authority. 
AS to the equity of the settlement-we think all of the principles of 
equity and natural  justice require that the issues existing between the 
parties be settled for all time, and that the parties should not be relegated 
to the litigation which is inevitable if the judgment of the court below 
is reversed-and we think it should not be reversed. This seems to be 
the wish of all parties, except one of the guardians (Annie L. Cannon, 
coguardian of Anne Cannon Reynolds 11) ,  and the Safe Deposit and 
Trust Company of Baltimore, trustee, which naturally wants to be pro- 
tected on account of the trust funds held by it.  The present judgment 
gives Anne Cannon Reynolds 11, the infant, some $9,000,000. The for- 
mer judgment of 4 August, 1931, gave her only $2,000,000. This, at  the 
time, was satisfactory to Annie L. Cannon, coguardian of Anne Cannon 
Reynolds 11, but not so with the other guardian-the Cabarrus Bank 
and Trust Company. I t  asked to be heard in a court of equity, which 
was allowed. The differences between these guardians cannot affect the 
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rights of these infants. May we be so bold as to quote an old adage: 
"When passion blows the breeze, let reason guide the helm." We think 
the Superior Court of Forsyth County had power and authority to hear 
and determine the cause and had jurisdiction over the trustee, which 
enabled the court to proceed to judgment. 

We do not think the appearance of the trustee was special. I n  the 
original action herein, the trustee entered a general appearance and filed 
an answer, from which we quote as follows: "It (the trustee) submits 
its rights, duties, and discretion in the premises to the determination and 
decision of this honorable court." Thereafter, when the Cabarrus Bank 
and Trust Company filed its motion in Forsyth County to set aside the 
original judgment herein, the trustee again, without any qualification, 
came in and filed an answer to said motion. The Reynolds heirs filed 
their petition, setting forth the offer of settlement, the trustee again came 
in and filed an answer to said petition, but in the beginning of the 
answer, for the first time these words appeared: "Specially appearing 
under protest, as hereinafter stated." An analysis of this last-mentioned 
answer, however, will show that the above-quoted words were not used 
for the purpose of entering a special appearance in the sense that the 
trustee was either denying or withholding its personal appearance, but 
the words were used for the purpose of insisting upon the contention 
that even with the trustee personally before the court, the court was 
without jurisdiction, because: ". . . all of the property and invest- 
ments held in said three trusts are located in the State of Maryland, which 
is the sole situs of the administration of said trusts. Respondent (trus- 
tee) is advised, and therefore says, that the courts of said state alone 
have jurisdiction over the administration of said trusts, and that espe- 
cially the Circuit Court of Baltimore, a court of said state having full 
equity jurisdiction, is the proper court to finally determine such ques- 
tions as have arisen in reference to the administration of said trusts, and 
has, by virtue of the proceedings hereinbefore recited, already obtained 
specific jurisdiction to finally determine such questions." 

I n  Buncombe County v. Penland, 206 N. C., 299 (304), we find: "If 
a defendant invoke the judgment of the court in any manner upon any 
question, except that of the power of the court to hear and decide the 
controversy, his appearance is general." 

The trustee has personally appeared in this one action on three differ- 
ent occasions, to wit: ( a )  by filing an answer when the action was first 
instituted in August, 1931; (b) by filing an answer to the motion of the 
Cabarrus Bank and Trust Company to set aside the original judgment; 
and (c) by filing an answer to the petition of the Reynolds heirs setting 
forth the proposal of settlement. At no time has it taken the position 
that it itself was not personally before the court. I t  has simply con- 
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tended that  the court was without jurisdiction because the trust  res was 
beyond the border of the State. This, of clourse, was riot the entry of a 
special appearance in so f a r  as personal jurisdiction over the trustee mas 
conctlrned. 

Thc  record shows that  the trustee has repeatedly acted upon the as- 
sumption that  the trusts i n  question were being administered under the 
supervision of the courts of this State. Whenever :my question has 
heretofore arisen in reference to the administration of said trusts, such 
question has been referred to the courts of this State for decision. We 
refer to the following instances: 

( a )  Upon the death of Katherine 8. Johnston, a question arose as to 
the amount of net incomc distributable to each child of R. J. Reynolds 
after attaining the age of twenty-one years, and before attaining the age 
of twenty-eight years. This question involved a construction of the will 
of R. J. Reynolds. Fo r  a determination of this queiition, the trustee 
applied-not to the courts of Maryland--but to the courts of North 
Carolina. I n  order to have said question determined, the trustee insti- 
tuted an appropriate action in the Superior Court of Forsyth County, 
North Carolina, wherein said question was submitted tl2 and determined 
by tlie court, a judgment settling this question being signed by Hon. 
Wm. F. Harding,  judge presiding a t  the May, 1927, civil term of the 
Superior Court of Forsyth County. The judgment so I-endered has ever 
since been complied with by the trustee in the administration of the 
trust. 

( b )  il'heraaffer, a further question arose in reference to the proper 
constructioii of paragraph 6 of I t em 4 of the will of R .  J. Reynolds. 
For  a decision of this question, an action was instituted in the Superior 
Court of Forsyth County by young R. J. Reynolds a ~ a i n s t  the trustee 
and :ill the other trust beneficiaries, for the purpose of obtaining a con- 
struction of said paragraph of the will of R. J. Reynolds. I n  that  
action, tlie trustee filed an  answer and a judgment was entered. from 
which an appeal was taken to the Supreme Court of Korth Carolina, by 
which the judgmelit was affirmed. Reynolds 2;. Trust Co., 201 K. C., 
267. 

(c)  When this original acfion was instifufed, in August, 1931, the 
trustre came in and voluntarily submitted itself to the jurisdiction of the 
court. There was no qualification whatever to i ts  ,lppearance. Al- 
though the original judgment which was entered herein altered the 
terms of the trust instruments in a radical manner, the trustee raised 
no question as to the jurisdiction of the court to enter. such judgment. 
On the contrary, i n  a subsequent pleading, i t  states: ('Your respondent 
was advised that  this court did have jurisdiction, and that  all necessary 
parties were brought in to sustain such jurisdiction and make the judg- 
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ment or decree which was passed valid and binding." After the entry 
of said original judgment, the trustee filed an itemized report showing 
in  detail a compliance with said judgment. 

The trusts in question are "resident trusts" of North Carolina, over 
which the courts of this State ha re  primary jurisdiction. F o r  instance, 
the following facts are noted: ( a )  The wills creating the trusts were 
executed by persons who mere residents of and domiciled in  North Caro- 
lina. (b )  These wills were probated in North Carolina. (c)  The  
corpus of the trusts consisted, and still consists, of intangible personal 
property, to wi t :  Bonds and corporate stocks. (d )  When said wills were 
executed and probated, the beneficiaries of the trusts were residents of 
and domiciled in North Carolina. (e)  Although i t  is  t rue that  a Xary -  
land corporation is appointed trustee in each of the two wills in clues- 
tion, it  is  also true that  each will (R. J. Reynolds and Katherine S. 
Johnston) gires to residents of North Carolina the power to  change such 
trustee a t  any time. Hence, the courts of this State have primary juris- 
diction thereof. 

I n  1 Perry  on Trusts and Trustees (7th Ed.) ,  see. 71, p. 56, the fol- 
lowing statement of the rule appears: "If a trust is created by the will 
of a citizen of a particular state, and his will is allowed by the probate 
court of that  state, and a trustee is appointed by the probate court, courts 
of equity will have jurisdiction over the trust, although both the trustee 
and the property are beyond the jurisdiction of the court. Chief Jus f ice  
Bigelow, in determining this point, said : 'The residence of the trustee 
and cestui que trust  out of the commonwealth does not take away the 
power of this court to regulate and control the proper administration of 
trust estates which are created by wills of citizens of this state, and which 
have been proved and established by the courts of this commonwealth. 
The legal existence of the trust takes effect and validity from the proof 
of the mill, and the right of the trustee to receive the trust fund is  
derived from the decree of the probate court. If the trustee is unfaith- 
ful  or abuses his trust, that  court has jurisdiction to remove hiin in con- 
currcrice with this court on the application of those beneficially interested 
in the estate."' 

I n  Szcefland v. Swetland,  105 N .  J .  Eq., 608, 149 Atl., 50, a t  p. 52, 
the Court said:  "The rule of law is well settled that  the courts of the 
testator's domicile and of the state in which the mill is probated have 
primary jurisdiction orer testamentary trusts. ~~fcC'ul lough's  Ezrcutors  
v. McCullough, 44 N.  J .  Eq., 313, 14  X., 642; Marsh v. Marsh's Execu-  
tors, 73 N.  J .  Eq., 99, 67 A., 706; Davis v. Davis, 57 N. J .  Eq., 252, 
41 A,, 353; J f u r p h y  v. Jlorrisey & Walker ,  99 N.  J .  Eq., 238, 132 A., 
206; Hewi t t  v. Green, 77 N .  J .  Eq., 345, 77 X., 25; 65 C. J., 895. 
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The Safe Deposit and Trust Company of Baltimore, trustee, acquired 
its title to the two testamentary trusts from testators domiciled in North 
Carolina and solely by reason of the effect of their wills and the laws 
of this State. Whatever uncertainty may have existed on this question 
has been settled by four decisions of the Supreme Court of the United 
States. Farmers Loan  & T w t  Co. v. Minnesota, 280 U .  S., 204, 74 
L. Ed., 371; Baldwin  v. Missouri,  281 U .  S., 586, 74 Law Ed., 1056; 
Beidler v.  8. C. Tax Commission, 282 U .  S., 1, 75 Law Ed., 131; First  
ATational B a n k  of Boston v. Maine,  284 U. S., 312, 76 Law Ed., 313. 

The cases involved the right of states other than that of the domicile 
of the decedent to levy inheritance taxes on intangible personal property. 
They include every form of intangible property. The tax was held void 
in  each case under the due process clause of the Fourteenth Amendment 
on the ground that  such property can be transferred in  only one place 
and under one law. I t  may be conceded that tax cases frequently do not 
furnish a safe guide for the decision of questions invohing jurisdiction, 
but, since the decision in  these cases are rested upon a concept of due 
process of law, there is no escape from the conclusion that they apply 
to all questions of transfer upon the event of death, and that  such trans- 
fers occur in one place and under one law, and that judgments of the 
courts of that  place define the instrument of title and give effect to the 
transfer of the property, which are entitled to full fai th and credit in all 
of the states. 

Elements  of jurisdiction in this case: (1)  Jurisdiction over the domi- 
cile of the creator of the trust and the instrument creating it. (2 )  
Jurisdiction oler one or more of the beneficiaries of the trust. (3) 
Jurislliction over the whole or part of the property coiistituting the trust. 

I n  this case the following classes of persons are represented by some- 
one i n  esse: (1) Two claimants as issue of Zachary ,Smith Reynolds. 
(2)  Three children of R. J. Reynolds and Katherine S.  Johnston. ( 3 )  
Grandchildren of R. J. Reynolds, the issue of his children who are now 
living. (4) A brother and sister of R. J. Reynolds. (5) Issue of the 
brothers and sisters of R. J. Reynolds. All possible classes who could 
be interested in the outcome of this case are represented. 

We have read with care the able and exhaustive briefs of the Safe 
Deposit and Trust Company of Baltimore, trustee, and that of Annie I,. 
Cannon, coguardian of Anne Cannon Reynolds 11. We cannot sustain 
the contention made in  their briefs. But Annie L. Cannon, coguardian 
of Anne Cannon Reynolds 11, in closing her brief, says : '(She has sought 
to lay before the Court all the pertinent facts within her possession 
bearing upon the issues involved, and to call to the Cou1.t'~ attention the 
legal authorities governing same. She has the care and custody of this 
child and paramounts its interest and welfare above all else. She prays 
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this honorable court, in the exercise of its sound judgment, to instruct 
her in the further performance of her duties." 

I n  the judgment of compromise the State of North Carolina was 
awarded $2,000,000 in settlement of its inheritance tax claim. I t  seems 
as if the Safe Deposit and Trust Company of Baltimore, trustee, alone 
appeals from the judgment. I n  the brief of the Attorney-General and 
his able assistants is the following: "There is still an open question in 
this State as to the basis of computation of the inheritance tax in cases 
where the property rights of the parties have been litigated and their 
interest determined by a compromise judgment. The holdings in other 
jurisdictions, where this question has arisen, are about evenly divided 
and contradictory. Note 78 A. L. R., 716. I n  the most favorable 
aspect of the controversy, the State could not hope to be materially bene- 
fited by independently litigating the serious factual questions involved, 
either as to the amount or security of the tax, and, therefore, the offer 
of compromise was accepted." 

The brief of the Safe Deposit and Trust Company of Baltimore, 
trustee, expressly waives all questions as to the imposition of the tax 
except the question of its constitutionality as being violative of the 
Fourteenth Amendment to the Federal Constitution. This suggested 
constitutionality is referred to two grounds : (a )  That the imposition of 
the tax is by retroactive law, since R. J. Reynolds died before the enact- 
ment of the first State Revenue Act containing the applicable section of 
the law. (b)  That the trust estate had no s i f u s  in North Carolina, and 
this State had, therefore, no taxing jurisdiction. The Attorney-General 
and his assistants, in an elaborate and carefully prepared brief, argue 
and cite authorities contrary to the view taken by the Safe Deposit and 
Trust Company of Baltimore, trustee, and we agree with their view 
without setting same forth in detail. 

N. C. Code of 1935 (Michie), 7880 (1). '(Fifth. Whenever any per- 
son or corporation shall exercise a power of appointment derived from 
any disposition of property made either before or after the passage of 
this act, such appointment, when made, shall be deemed a transfer tax- 
able under the provisions of this act, in the same manner as though the 
property to which such appointment relates belonged absolutely to the 
donee of said power, and had been bequeathed or devised by such donee 
by will, and the rate shall be determined by the relationship between the 
beneficiary under the power and the donor; and whenever any person or 
corporation possessing such power of appointment so derived shall omit 
or fail to exercise the same within the time provided therefor, in whole 
or in part, a transfer taxable under the provisions of this act shall be 
deemed to take place to the extent of such omission or failure, in the 
same manner as though the persons or corporations thereby becoming 
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entitled to the possession or enjoyment of the property to which such 
power related and succeeded thereto by will of the donee of the power 
failing to exercise such power, taking effect at the time of such omission 
or failure." See. 7880 (17)-the trustee to deduct tax. 

I n  the former opinion of this Court (806 N. C., 276-290), on the 
appeal of the Cabarrus Bank and Trust Company, coguardian of Anne 
Cannon Reynolds 11, we said in the main opinion: "The alleged will 
of Zachary Smith Reynolds appears to be inoperative and void." The 
wills and deed of the parents of Zachary Smith Reynolds gave him the 
right to make a will-exercising the power of appointment given him 
was one of the serious and bona fide questions that brought about the 
compromise. He made the will in controversy to his brother and sis- 
ters, who made the "offer of settlement." 

But, however conclusive the arguments as to the legality and constitu- 
tionality of the tax, we do not need to rely on the strict application of 
these legal principles to sustain the judgment of the court below, affirm- 
ing the tax. I t  was a settlement by compromise and agreement in a 
matttar which was a legitimate subject of' compromise, in a court of 
competent jurisdiction, with all the parties affected represented. The 
appeal is by the trustee alone in this case, all the cestuis que trustent 
havillg agreed, could not properly raise the propriety of the action of the 
chancellor in advising the guardians of in fmt  parties, and in approving 
the compromise. 

A liberal construction will be given to inheritance tax statutes to the 
u 

end that all property fairly and reasonably coming within their provi- 
sion may be taxed. Sfate v. Scales, 172 N. C., 915. See, also, Norm's 
v. Durfcy, 168 N. C., 321. Under this liberal construction in favor of 
the government, every transfer of property that could be reasonably 
brought within the purview of the lam has been subjected to taxation, 
Earl-is v. Durfey, supra. "The theory on which taxation of this kind 
on the devolution of estates is based and its legality upheld is clearly 
established and is founded upon two principles: (1) A succession tax is 
a tax on the right of succession to property and not on the property 
itself. (2) The right to take property by devise or descent is not one 
of the natural rights of man, but is the creature of the lamn--Brown, J., 
I n  re Xorris Estate, 138 N. C., 259, cited and approved in Rhode Island 
Hospital T m s t  Co. v. Doughton, 187 X. C., 263, 267. See Waddell v. 
Doughton, 194 N .  C., 537. 

I n  the judgment is the following: "60 (f ) .  Upon a thorough and com- 
plete consideration of all the facts and circumstances relating to the 
claim of the State of North Carolina for said taxes. the court finds as 
a fact that the settlement of the taxes herein referred to is for the best 
interest of all parties concerned, including the infantti, Anne Cannon 
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Reynolds I1 and Christopher Smith Reynolds, and said settlement is 
hereby fully approved by the court, and the guardians of said infants 
are hereby advised, instructed, authorized, and empowered to participate 
in said settlement on behalf of said infants, and it is hereby ordered arid 
decreed that  the Safe Deposit and Trust Colnpany of Baltimore, trustee, 
out of said trust funds, pay to the State of Korth Carolina the sum of 
two million dollars in full settlement of any and all rlaims or den~ands 
which the State now has or may hereafter have by reason of the t l h g s  
and matters set forth in the intervenilig complaint herein, such p a p c n t  
to be made solely out of tlie trust estates created by the will of R. J. Itcyn- 
olds and the nil1 and deed of trust of Katherine S. Joliilston, of nhicll 
Zachary Smith Reynolds mas the first beneficiary in proportion to thcir 
respect i~e  rnluc~s as of the date of this decree, and nothing herein to 
impose ally personal liability upou any of the 1)artics to this artion. 
Tliat the said sum of $2,000,000 is to be paid to the Stat(, of Sort l i  
Carolina  hen and if this decree becomes effective, ant1 shnll be ill full 
settlement of any and every claim of the State of Sor t l i  Ca ro l~na  for 
inheritance taxes, penalties, and intrreat." 

Under tlie facts and circumstances of this case, n e  think tlie settle- 
meiit of taxes correct. The court below in the judgment (I)  says: 
"Tliat the original judgment entered lierein on 4 August, 1031, be and 
i t  hereby is modified as folloxs," etc., and sets forth n herein it is motli- 
ficd. We tliiuk all this was done in compliance n i t h  the former opinion 
of this Court, I72 7.e Reynolds, supra .  

Frequently, on changed conditior~s, equity steps in and gives relief. 
I n  S t a r k e y  v. G n ~ d n e r ,  194 Pu'. C., 74, i t  v a s  in regard to res t r ic t i~  e cove- 
nants in deeds. I n  R a l e i g h  v. Trlrs fees  of  Rcz Hospital, 206 N. C., -153, 
equitable relief x-as granted on account of changed conditions, and the 
board of trustees of Rex Hospital n-as permitted to borrow moi~t.y bg 
gir ing a lien on the property to remodel present building or erect l l e v  

builciiiig. I n  the C u r t u s  cuse, supra, we repeat : "From very liecessity 
a poner must exist somewhere in  the community to grant relief in such 
case of absolute necessity and under our system of jurisprudeiice that 
power is vested in a court of chancery." 

All the facts are fully, elaborately, and carefully set out in the record 
and the judgment which we set forth above, c o ~ e r i n g  every aspect of the 
controversy. Due care has been taken ill so important a controversy, 
\\here the property rights of infants are concerned, to set forth all the 
facts in the ease. We think there was sufficient evidence to support the 
findings of fact i n  the court below on the different aspects of the con- 
troversy. 

The court below found the compromise, as embodied in the judgment 
appealed from, fair, just, and equitable in regard to the property rights 
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of these in fan ts  and  al l  par t ies  who h a d  a n  interest, contingent or other- 
wise. T h e  court below h a d  power and  authori ty  to  render  the  judgment. 
I n  th i s  jurisdiction the  courts, f o r  perhaps a hundred  years, have  upheld 
fami ly  settlements, and the  general policy of the  courts has  been t o  
encourage compromise of lit igation. I n  regard to  infants ,  this power 
a n d  authori ty  i s  lodged i n  t h e  chancellor in a court  of equity. I t  seems 
as  if justice a n d  righteousness to the  infants  and  al l  par t ies  has  been 
embodied i n  the  judgment, and should br ing peace and  harmony.  We 
do not th ink  t h a t  a n y  of the  exceptions and  assignments of error  m a d e  
by the appeal ing parties can  be sustained. 

I t  is the  d u t y  i f  both of these guardians t o  set u p  this judgment i n  the  
suit now pending i n  the Circui t  Cour t  of Baltimore, Maryland,  hereto- 
fo re  mentioned. 

F o r  the  reasons given, the judgment of the court  below is  
Affirmed. 

R O B E R T  CORDELL v. BROTHERHOOD OF 1,OCOMOTITE F I R E M E N  
AND ENGINEMEN.  

(Filed 1 November, 1035.) 

1. Insurance E h: Contracts A i-Provision that decision of association's 
board should be final as to disability of member held. void. 

A clause in the constitution and by-laws of a mutual benefit association 
that the decision of its board of directors shall be final on the question of 
whether a member is totally and permanently disabled within the mean- 
ing of its benefit certificate, as  distinguished from a clause ~rovidin; for 
payment of such benefits as  may be awarded by its ofHcthrs or tribunals, is 
void as being against public policy, and will not preyvent a beneficiary 
under its certificate f r o ~ n  bringing action in the courts for the unreason- 
able and arbitrary rejection of his claim for benefits under the terms of 
the certificate. 

2. Insurance E i :  States A a-Policies for which application is taken in 
this State are governed by laws of this State. 

Policies of insurance issued by foreign companies, the application for 
which is taken in this State, are to be construed in accordance with the 
laws of this State, and a provision i11 the policy that  it  should be governed 
by the laws of the State of the domicile of the insurer i ~ i  void in so far  a s  
the courts of this State are  concerned. 

3. Insurance R c- 
\There a policy provides certain benefits if insurer becomes totally and 

permanently disabled as  defined in the policy, insurer may not escape 
liability by proof that insured was not suffering from a specific disabling 
disease, if insured is rendered disabled as  defined in the policy by other 
ailments. 
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4. Insurance E h-Evidence that mutual benefit association arbitrarily 
rejected claim for disability benefits held for jury. 

Plaintiff member of defendant mutual benefit association was not in 
arrears in his dues, and had, on accxount of total and ~ e r m a n e n t  disability, 
been put on defendant's Relief Department and paid a stipulated sum 
monthly. Thereafter he agreed to release his rights under tlie Relief 
Departme~it, and received disability benefits as  prescribed in his certifi- 
cate. Several years thereafter disability benefits were cut off, and he 
was required to furnish evidence of his total and l~ermanent disability. 
Plaintiff furnished certifizates of several physicians that he was totally 
and permanently disabled. Disability benefits were denied by defendant's 
board of directors. The constitution and by-lam of defendant provided 
that the decision of its board of directors should be final on tlie question of 
the existence of disability. Upon tlie trial of the action plaintiff introduced 
the testimony of several expert nitnesses and several nonespert \vitnesses 
that he was totally and permanently disabled as defined in the certificate, 
mid defendant introduced some negative testimony that plaintiff was not 
so disabled. Held: The evidence was properly submitted to the jury on 
tlie issues of \\.hetlier defendant's board of directors unrensonahly, arbi- 
trarily, and in want of good faith, rejected plaintiff's claim, and whether 
plnintiff was totally a l ~ d  permanently tlisabled. 

5. Insurance P b-- 
The caclucion of the ronstitution of tlefendant mutual benefit asqocia- 

tion from the evidence held not prejudicial. all material parts of the con- 
stitution bearing on the controrcrsy havin; been admitted in evidence, and 
the constitntion, including index, comprising several hundred pages. 

6. Insurance G e- 
Held: The refusal to limit the recor6ry of disability benefits to the 

Disability Delhartrnent of tlefendant mutual benefit association \\:is not 
error, defendant havinr: the right under the judgment to pay plaintiff from 
its disability fund, and the matter heing one of bookkeeping on the part 
of defendant. 

7. Eridencr N b- 
Positire eridence should be given more neight than negative evidence. 

STACY, C.  J., dissenting. 

APPEAL by defendant f r o m  Hill, Special Judge, and  a jury, a t  J a n u -  
a r y  Term,  1935, of S W ~ I K .  S o  error .  

T h i s  is  a n  action brought by plaintiff against the  defendant to  recover 
the sum of $650.00, on accourlt of monthly payments  due  f r o m  1 Apri l ,  
1933, to  1 May,  1931, under  Beneficiary Certificate KO. A5-316SR9 of the 
series of 1907, issued by defendant to  plaintiff on 1 2  J u n e ,  1922. T h e  
disability benefit fo r  u h i c h  recovery is sought i n  this action is  set fo r th  

i n  the  Constitution of t h e  Brotherhood of Locomotive F i remen and 
Engine~l len  ( in  effect on and  a f te r  1 J a n u a r y ,  1932), sec. 23 (a ) ,  page 

9 4 :  ' ( In  this  Constitution of t h e  Brotherhood of Locomotive Firemen 
and  Enginemen,  total and  pcrmanent  disability shall be construed to 
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mean such a state of bodily incapacity as shall wholly and per~nanently 
prevent a member from engaging in any occupation, profession, or busi- 
ness, or from performing or directing any work for remuneration or 
profit, but shall not include claims resulting solely from old age." 

The plaintiff was 49 years of age. H e  was working on the railroad, 
running a switch-engine, and joined the defendant organization in 1915 
or 1916. H e  is still a member and pays defendant $4.50 a month. 
Since December, 1927, the plaintiff, from the Relief Department, has 
been paid $75.00 a month for disability. On 30 September, 1931, he was 
a member in good standing of the Relief Department, and received 
notice that payment for disability was going to bc discor~tinued. (Letter 
of .I. Phillips, General Secretary and Treasurer, 15  S3ptember, 1931.) 
On I!) November, 1931, he agreed with defendant to become a member of 
its Disability Benefit Department and relr>ase his rights to the Relief 
Department, and the defendant paid plaintiff $50.00 a month under the 
new nrrangement until March, 1933, when plaintiff was cut off. 

There is in Lsheville, N. C., a local lodgc of defendant, known as the 
Blue Ititlgr Lotlgc, S o .  455. Plaintiff joined this lodge in Asherille 
and is in good standing. There are about 100 111embt.r~ in the lodge. 
The rnoney is all collected in  dsheville. When plaintiff mas cut off 011 

10 Nay,  1933, he filed an application on blanks (as did the doctors) 
furnished by defendant "to the members of Lodge 455,' stating, "I am 
totally and permanently disabled from engaging in any occupation, pro- 
fession, or business, or from performing or directing any work for re- 
muneration or profit on account of asthma and chronic bronchitis. 
. . . My last occupation or employment of any l r i d  n as engineer. 
. . . Q. Are you now totally disabled? Yes. Have you performed 
nork  of any nature for remuneration or profit since this disability was 
incurred ? No." 

The affidavit of Dr .  D. R. Bryson, attending physician, states in part : 
"I have carefully and thorougllly examined Robert Cordell, age 46, a 
member of Lodge 455 of the Brotherhood of Locomotire Firemen and 
Enginemen, and find as follows: Date  and place of examination: 
5/18/33, Bryson City, K. C. How long hare  you bem his attending 
physician? At times for 5 years. . . . Date and cause of illjury 
or onset of present illness-followed influenza in 1925. Date on which 
he n a s  obliged by reason of injury or illness to give u p  all ~vorli-1927. 
Wllat improvement, if any, has occurred since you first attended him1 
Sone.  'Total and permanent disability shall be construed to mean such 
a state of bodily incapacity as shall wholly and permaileiitly prevent a 
niembcr from engaging in any occupation, profession, or business, or 
from performing or directing any ~vork  for ren~uneration or profit, but 
shall not include claims resulting solely from old age.' I n  your opinion, 
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is he totally and permanently disabled as above defined? Yes. Do you 
believe he is able to engage in any of the duties of his usual occupation? 
Ko. Do you believe he is able to engage in any occupation for a t  least 
part  t ime? (Please explain fully.) Kothing in  way of actual labor. 
I f  not, hen, in your opinion, will he be able to do so ? Indefinite." 

Report of Dr. ,I. C. Ambler, examining physician: "Date and place 
of examin~t ion ,  dsheville, N.  C., 15  June,  1933. Give below, under 
Remarks, a complete statement of your examination, with an  accurate 
description of this claimant's condition as you found i t  upon examina- 
tion, giving all the evidence, physical signs, available X-ray  or labora- 
tory findings, of illness or injury. Diagnosis? Bronchial asthma and 
bronchiectous. Are you able from this examination to confirm this 
diagnosis? I f  not, please explain? Yes. Do you believe he is able to 
engage in any of the duties of his  usual occupation? KO. Do you 
believe lie is now able to engage in any  work, eitlier manual, clerical, 
sedentary, or directive nature, for a t  least part  t ime? No. Please 
explain fully. Patient  extremely short of breath and ueak, slightly 
cyaustic, coughing and expectorating continuously. Expectoration 
muco purulent. Wlien, in your opinion, did total disability begin? 
1925. YTlien, in your opinion, did total disability cease? Still disabled. 
I f  now totally disabled as defined above, please estimate the length of 
future total disability? Probably permanent. I n  your opinion, is he 
totally and permnneiitly disabled as defined in above l aw?  Yes. (This 
is set forth and is quoted before-Const., sec. 23 ( a ) ,  p. 94, supra)." 

On this application of plaintiff, accompanied by the affidavits of the 
physicians, the local lodge made its report :  ('Report of the Local 
Lodge-To tlle General Secretary and Treasurer-We beg to inform you 
that a t  a regular meeting of Lodge No. 435, held 23 May, Ashevillc, 
K. C., the above application for disability benefit allowance of Brother 
Robert Cordell, of Lodge No. 455, x i s  duly considered and approved. 
President 0. H. Bradshaw, Actiiig Recording Secretary. T. J. Ledwell, 
Rec. Sec. (Lodge Seal.) (Application will not be approved by a local 
lodge unless snorn statements from the applicant and examining l h p i -  
ciaii are completed.)" 

011 18 January,  1934, the Iiiternational President disallowed the 
claim, and plaintiff appealed to tlle Board of Directors, who set a time 
for liearing. The  plaintiff sent certificate from Dr.  P. R. Bennett that 
he n a s  unable to travel, and also in the record is  a certificate as folloxs: 
"To the Brotherliood of Locomotive Firemen and Enginemen, Cle7-eland, 
Ohio. This  is to certify that I have examined and treated Bob Cordell, 
and find him suffering from chronic bronchial asthma in a severe forrn 
arid also from intercostal neuritis, and I further certify that  he is totally 
disabled, and it is my  opiiiioil he always nil1 be. Yours respectfully, 
(Signed) P. R. Bennett, hl. D." 
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C. V. McLaughlin, Acting General Secretary and Treasurer for de- 
fendant, wrote a letter to   la in tiff directing him to present himself to 
Dr. Ambler for examination, which he did. 

On 19 February, 1934, the Board of Directors, on appeal, disallowed 
the claim of plaintiff. Dr .  T. mT. Folsom, an  expert, lestified in pa r t :  
"I first treated him in  1931, soon after I came here. H e  is my  patient 
now and has been continuously since 1931: however, he has seen other 
doctors i n  the meantime. I t  is  rather difficult to say how frequently 
during that  time I have treated Mr. Cordell; often here I would treat 
him for a meek or two a t  a time, and then maybe he would go a week o r  
so without treatment. I t  went along about that  rate until now. At  
the present time he is residing in  Asheville. I reside a t  Swannanoa; I 
have been called from Swannanoa to see Mr.  Cordell s nce he has been 
ill dsheville. I think the plaintiff is  permanently and totally disabled; 
that  is my opinion; in my  opinion, he has been in that  condition for  
three and a half years, that  is  as long as I have known h im;  I couldn't 
say beyond that. When I first examined him I found several condi- 
tions there, intermedial emplyseum, dilitation of the lung cells them- 
selves; bronchitis, bronchial asthma, paroxysms, and chronic fibroid 
tuberculosis." 

G. N. Denton, for 16 years a member of Blue Ridge Lodge, No. 455, 
and Financial Secretary, testified in pa r t :  '(The plaintiff is now paying 
his dues of $4.50 to the defendant. On  30 September, 1931, the plaintiff 
in this action was then a member and in good standing with the defend- 
ant. I have known the plaintiff in this action, Mr. Cordell, about 20 
years, I guess. H e  a t  one time worked for some railroad company; I 
know that. Since 1927, and on up to the present t ~ m e ,  I saw Mr. 
Cordell yery often, I couldn't tell, but every month, anyway. I have 
observed his physical condition; he has been a very sick man. H e  has 
been sick for the last 10 or 12 years to my  knowledge; and I, as an officer 
of the defendant, knew that." 

Dr.  Charles Hartwell Cocke, an  expert, testified in p a r t :  "I have seen 
him within the last three months. As I hare  not examuned him for the 
last six weeks, I would not want to make any categorical statement, but 
from my knowledge and observation of him, I would feel that  he is still 
totally incapacitated from gainful occupation. When I examined him 
within the last 3 months, I think he was then totally invapacitated from 
gainful occupation; that is my opinion; that he was ~t that time. I 
~rould  sap that my opinion is, from the nature of the disabilities that  I 
have observed in Mr. Cordell, that he has been continuously disabled and 
totally disabled from gainful occupation since I first knew him, in  
December, 1927; because of the presence of advanced bilateral fibroid 
tubercwlosis, with extensive emphysema and, asthmatoid attacks resulting 
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from the above, and from the numerous instances in which I have had 
to attend him for pulmonary hemorrhages resulting from the above 
disease." 

Mrs. Robert Cordell testified : ('Mr. Cordell and I have been married 
22 years, I believe. Fo r  the last seven years, Mr. Cordell hasn't been 
able to work, what you say to work regularly, for a long time, I couldn't 
say just how long; he has helped me what he could in the little business 
I would t ry  to r u n ;  he ~vould help a t  times and other times he couldn't 
help. I have seen hini have hemorrhages of the lungs; in October and 
Xovember, 1934, very bad, lie had several. He bled and spit up  blood, 
more than he does right now, but he does some now, but in those two 
months it was right bad. I should say he does cough. I t  is very tliffi- 
cult for him to breathe. H e  doesn't sleep much, he doesn't have much 
rest. I have obserred that  condition for some several years. During 
all this period of time I have described to the jury, he spends a good 
deal of his time in  bed." 

The defendant had Dr.  E d n a r d  W. Schoenheit to examine plaintiff. 
The physician said:  "I don't know whether I can g i ~ e  an exact aimver 
as to what I found Mr. Cordell was suffering from in October and 
Soveniber, 1933 ; but I was asked to t ry  to find a diagnosis a t  that time, 
nhether or not 11c was suffering from active tuberculosis; whether or not 
tuberculosis was the cause of his present disability, or whether it u a s  
bronchietasis or bronchial asthma. My findings nere  that  he had an 
old healed-healed, so far  as I could d e t e r m i ~ ~ e  by examination at that 
time-at least inactive-pulrnoiiary tuberculosis. H e  has profuse cough 
a i d  expectoration, ~vhich I thought might be due to the broncliietasis. 
The X-ray did not reveal any evidence of this. Due to the fact that  he 
had those asthmatic attacks, I felt that the cause of the trouble at that 
time was bronchial asthma. I11 my on-n opinion, I did not find any evi- 
dence of activity a t  that time." 

I n  a letter from the same physician on 2 1  Sovember, 1933, he states, 
in regard to plaintiff: "He has numerous rales anti squeaks throughout 
his chest and is son~enhnt short of breath;  he also has asthmatic attacks. 
I saw him in one of these aiid administered adrenalin hppotler~nically." 

On cross-esarnination, Dr .  Folsom testified in 1)art :  "I lmow about 
him being elected justice of the peace out here. I h a ~ e  an opinion about 
nllether or not lie could sit in his office and take affidavits and handle 
matters which a justice of the peace ordinarily handles; my opillion is 
that his physical a i d  mental condition would not permit it. . . . I 
know that  on account of the plaintiff's physical condition he couldn't 
hold the office of justice of the peace, and resigned." 

The plaintiff alleged in his complaint: That  defendant has arbitrarily, 
unreasonably, and unlawfully and fraudulently refused to pay plaintiff 
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the aforesaid sum of $50.00 per month, and has arbitrarily, unreason- 
ably, wrongfully, and unlawfully refused to carry out end perform the 
terms of the aforesaid contract and the terms and conditions of said 
Constitution in effect 1 January,  1932, and plaintiff's said Beneficiary 
Certificate. That  plaintiff has exhausted all remedies he has by appeal 
provided by the laws of the defendant Brotherhood of Locon~otive Fire- 
men and Enginemen, and has given the General Seeretar-y and Treasurer 
of defendant thir ty (30) days' notice in writing of his intention to bring 
this action. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"(1)  Did the defendant unreasonably, arbitrarily, and in want of 
good faith, reject plaintiff's claim for a monthly compensation on ac- 
count of alleged permanent and total disability? Answer : 'Yes.' 

" ( 2 )  I s  the plaintiff totally and permanently disabled? Ainswer: 
'Yes.' 

" ( 3 )  I s  the plaintiff entitled to receive from the defendant $50.00 
per month on account of said total and permanent disability, as alleged? 
Answer : 'Yes.' 

" (4 )  I n  what amount, if any, is the defendant indebted to the plain- 
tiff ? Answer : '$650.00.) " 

The court below rendered judgment on the verdict. The defendant 
made numerous exceptions and assignments of error, m d  appealed to 
the Supreme Court. The material ones and other necessary facts will 
be considered in the opinion. 

Edwards & Leatherwood for plaint i f .  
Johnston R. l f o m e r  for defendant. 

CLARKSON, J. d t  the close of plaintiff's evidence and a t  the close of 
all tlie evidence the defendant in the court bt.10~ made motions for judg- 
ment as in case of nonsuit. C. S., 567. The court below overruled these 
motioiis, and in this we can see no error. 

I11 51 R. C. L., a t  p. 1421-11. General Rules, is  the following: 
"Tliere is a decided conflict of authority on the questioi~ of the validity 
of prorisions of the constitution, by-lams, or contracts of a mutual 
beliefit association undertaking to make conclusive decisions of its tribu- 
lials or officers directly upon claims for benefits. What  seems, ho~rever,  
to bc ihe nciglit of authority holds that  such provisions are contrary to 
public policy and void, and so mill not preclude either the member, in 
case O F  n claim for disability or sick benefits, or his beneficiary or repre- 
scntatiw, in case of a claim for death benefits, from resort to the civil 
courts, if by its contract tlie association assumes an absolute legal obliga- 
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tion to pay the benefits in a certain event, and does not merely eilgagc 
to pay such btnefits as may be a~varded by its officers or tribunals." 
The S. C. case of K e l l y  v. l ' ~ i t n o ? l f ,  154 N. C., 97, is cited. 

I n  51 A. L. R., supra ,  at  13. 1436, 11-e find: ' ( In Kelly c. 7 ' r ~ t i z o n f  
Lodge (1910), 154 N. C., 9 i ,  52 L. R. A. (N. S . ) ,  823, 69 S. E.. 764, ~t 
was said:  (Our Court has uniformly held to the doctrine tliat, whe11 a 
cause of action has arisen, the courts cannot be ousted of tlieir jurisclic- 
tion by agreements, pre\ iously entered into, to submit the liabilities and 
rights of the parties to the de termi~~at ion  of other tribunals named in 
the agreement; but it has been also generally held that the agreemel~t 
to submit tlie particular question of the amount of loss or damage to the 
assured under an  insurance policy is not against public policy, :lnd is 
sustained. That  is simply a metl~otl for tlie ascertaillmeilt of a single 
fact, and riot the determination of the legal liability of the insurer.' 
And stating it to be tlie rule now, with reference to agreements to arbi- 
trate, that it  is competent for such societies to contract that the amount 
of damages which m a y b e  recovered, or the existence of ally fact which 
may enter into the right to recoTer, shall be submitted to arbitratioli, 
provided the right is riot embraced in the agreemei~t, tlie Court, in 
,\-elson C. A f l a n f l c  Coast  L i n e  E. Co .  (1911), 1.57 N .  C., 191, 52 L. R. A. 
(X. S . ) ,  829, 72 S. E., 998, held that  a railway relief departnlent may 
make the determination of its ow11 tribunals coilclusire as to the tlura- 
tioii of the time in which a member is elltitled to benefits, dist i~i~uisl i i l ig 
the case from tlie Kelly t a se  (N. C.), supra ,  upon the ground that in 
that case the ag re~men t  was to submit the nhole coiitroversy to arllitra- 
tion. I t  d l  be observed, too, from tlie quotation above, that the I i e l l y  
case in effect approred the rule which tlie i\7elson case adopted." 

I n  S e l s o n ,  v. l?. R., s u p r a ,  at  p. 207, it is said:  "This is not in con- 
flict with tlie opinion in K e l l y  v. T r i m o n f  Lodge ,  154 X. C., 98. 111 that 
case it is stated that the plaintiffs were entitled, under the rules and 
regulations, to the surn demanded, and tlie defendant cleriied the right of 
action. I t  mas held that  an  agreement to submit the whole controwrsy 
to arbitration was not binding; but it is distiilctlg statetl tliat it was 
competcrit to agree tliat the dtcision of a single fact, such as n e  have 
here, could be submitted to a tribunal within the order. TT'llen a merii- 
bcr submits his claim to the committee he is entitled to a hearing, arid is 
not concluded by its action if it  is fraudulent or oppressive, of ~vllich tlie 
facts on this record furnish no evidence." 

I n  S. c., 167 S. C., 185, the principle is reiterated that  a party is not 
bound b r  the award of tlie committee if it  is fraudulent or oppressiie. 

I n  Cyc. of 111s. Law (Couch), Vol. 1, part sec. 266, pp. 666-7, the lam 
is thus stated: '(There is a decided conflict of authority on tlie question 
of the validity of provisions undertaking to set up  society tribunals ~ v i t h  
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exclusive jurisdiction and conclusive decisions as to controversies which 
inrolre property rights. The apparent weight of authority-at least, 
nunicrically as to cases and jurisdictions-denies validity to such abso- 
lute and arbitrary restrictions on the theory that  they oust the courts of 
jurisdiction in violation of the law of the land; a t  least, where the 
society has assumed an absolute legal obligation to Fay in a certain 
cl-ent. as distinguished from a mere engagement to pay such benefits as 
may be awarded by its officers or tribunals in the exercise of a discretion 
vested in them. Nor need remedies within the order always be ex- 
hausted where property rights are involved. And any rule which pre- 
cludes a beneficiary from bringing an  action in the courts, even though 
no remedies can be had ~v i th i a  the order because of the default or non- 
action of its officials over whom the beneficiary has no cbontrol, is unrea- 
sonable and contrary to public policy. d benefit society or association 
callnot make itself a judge in its own case by requiring that  all claims 
or cases shall be tried by its tribunal in the first instance. Bu t  even in 
jurisdictions vhich  in general deny, or a t  least do not concede, the valid- 
ity of' pro~is ions  purporting to make the decisions of internal tribunals 
conclusil-e upon claims for benefits, an  exception is made where the 
insuraucc contract expresses no legal obligation to pay any definite sum, 
but only to pay such sums as may be determined or allowed by the 
officers or tribunals of the society, the distinction being rested upon the 
difference between a contract which creates an  absolute legal liability 
and one which does not." 45 C. J., 270. 

I11 support of the text in 61 A. L. R., supra, cases from both S o r t h  
Carolina and Ohio are cited. Therefore, the point is not material as  to 
the law of Ohio controlling. Then, again, N. C. Code, 1931 (Michie), 
see. 6287, is as follows : "A11 contracts of insurance on property, lives, or 
interests in this State shall be deemed to be made therein; and all con- 
tracts of insurancc the applications for which are taken within the State 
shall be deemed to have been made within the State, and are subject to 
the laws thereof." Policies of insurance issued by foreign companies, 
the applications for which are taken in this State, are to be construed in 
accordance with the laws of this State. Horton v. Life Ins. Co., 122 
X. C., 498. A provision in a contract of insurance that, "This contract 
shall be governed by, subject to and construed only according to the laws 
of the State of New York. the home office of said association." is void 
i~ SO f a r  as the courts of 'this State are concerned. 131acku;ejl v.  Life 
Assn., 141 K. C., 117. See Xodern Woodn~en of  dm. v. LIIixer, 267 
L-. S., 544. I n  the present case the allegations of the ('omplaint clearly 
bring the case under the jurisdiction of this State. 

The  only question now under consideration in this jurisdiction was 
there any evidence to support the finding of the jury on the follo~ving 
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two issues: "1. Did the defendant unreasonably, arbitrarily, and in want 
of good faith, reject plaintiff's claim for a monthly compensation on 
account of alleged permanent and total disability ? Answer : 'Yes.' 2. 
I s  the plaintiff totally and permanently disabled? Answer : 'Yes.' " 

What  was the evidence succinctly, taking the circumstances: The  
plaintiff mas not i n  arrears under the policy and had, on account of total 
and permanent disability, been receiving $75.00 a month since 1927. On 
19  November, 1931, he agreed with defendant to release his rights under 
the Relief Department and receive $50.00 a month under the Disability 
Benefit. I n  March, 1933, plaintiff was cut off and required to furnish 
evidence of his total and permanent disability. The following witnesses 
testified to the effect that plaintiff was totally and permanently disabled: 
The plaintiff; Dr .  D. R. Bryson, an expert and plaintiff's attending 
physician; Dr.  A. C. Ambler, an  expert who examined plaintiff a t  defend- 
ant's request. The  Local Lodge's report to the General Secretary and 
Treasurer shows: "We beg to inform you that a t  a regular meeting of 
Lodge 3 0 .  455, held 23 May, Asheville, N. C., the above application for 
Disability Benefit Allowance of Brother Robert Cordell, of Lodge No. 
435, was duly considered and approved." The International President 
disalloved the claim, and on appeal tlie Board of Directors also dis- 
allowed it. Dr .  P. R. Bennett certified to defendant, a t  its request, "that 
he is totally disabled, and it is my opinion he always nil1 be." On the 
trial, Dr. T .  W. Folsom, an expert, testified: "I think the plaintiff is 
permanently and totally disabled," and has been in that  condition three 
and a half years. G. N. Denton, Financial Secretary of Blue R d g e  
Lodge, testified: '(I have observed his physical condition. H e  has been 
sick for the last 10 or 1 2  years to n ~ y  knowledge and 1, as an officer of 
the defendant, knew that." Dr .  Charles Hartwell Cocke, an expert, 
testified: "1 would say that  my opinion is. from tlie nature of the dis- 
abilities that  I have observed in X r .  Cordell, that  he has been continu- 
ously disabled and totally disabled from gainful occupatiorl since 1 first 
knew him, in  December, 1927." Plaintiff's nife's testimony is to like 
effect. The plaintiff was unable to travel to Ohio to appear in lwrson 
before the committee which cut him off. 

The testimony of Dr. Edward W. Schoenheit, tllc n i t n e ~ s  for dtlfend- 
ant, was to the effect, "I don't know nhether I can g i ~ e  an exact answer 
as to what I found X r .  Cordell was suffering from in October and 
Kovember, 1933; but I was asked to t ry  to find a cliagnosis a t  that time, 
whether or not he was suffering from active tuberculosis; whetllcr or 
not tuberculosis was the cause of his present disability," etc. 

Under the policy plaintiff was entitled to recover for total and perma- 
nent disability from engaging in  any occupation, etc. Dr.  Schoenheit 
was directed by defendant to diagnose "Whether or not he was suffering 
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from active tuberculosis; whether or not tuberculosis m s  the cause of 
his p~esen t  disability." I t  n-ould appear that defendant had the idea 
that ~f plaintiff did not haye active tuberculosis plaintiff would be cut 
off, although he was totally and permanently disabled. This Tvas not 
defendant's contract with plaintiff. I t  appears that all the positive evi- 
dence was to the effect that  plaintiff n a s  totally and. ~ernianent ly  dis- 
abled under tlie provisions of the policy. Dr. Schoenheit's evidence was 
not to the point in controversy and negative evidence. I t  has been long 
settled in  this jurisdiction that  positive evidence is ~mtitled to more 
weight than negative testimony. State u. Xurray, 139 .Y. C., 540. The 
temporary holding of the position of justiccb of the peace is not material 
from the evidence. We think all the evidence shows "a state of bodily 
i~icapaeity." Gossett v. Ins. Co., ante, 152. 

Sotwithstanding all the positive evidence, and, in fact, it may be 
co~lceded that all the evidence as to the total and permanent disability 
of pl:~intiff under the recovery clause mas one way, the defendant's 
Board of Directors denied plaintiff's right for compensation under the 
policy. TF'e think the matter mas properly left to the jcry. The charge 
of the court below to the jury was fa i r  and impartial, applying the law 
to the facts. I n  fact, there was no exception and assigrnlent of error to 
any part  of the charge. 

T l i ~  second question presented: "Did the court err  in excluding the 
coi~stitution of the defendant from the evidence?" We think not. A11 
the material parts  of the constitution of the defendant that  bore on the 
controrersy were alloli ed to be introduced. The constil ution, including 
index, is a book comprising 391 pages. At  least, there was no preju- 
dicial error. 

The third question presented : ('Should the recovery have been limited 
to the Disability Fund and the Disability Benefit Department of defend- 
ant organization?" This action was against the d e f t ~ ~ d a n t .  I t  con- 
tended that it oued plaintiff nothing. Under his Beneficiary Certificate, 
the plaintiff did not sue a department of defendant, but the defendant. 
I n  fact, he could not sue a part  of defentlant's activiiies. Under the 
present judgment defeiidant can pay plaintiff out of its Disability Fund 
and the Disability Benefit Department. It is a matter of bookkeeping 
on the par t  of defendant. On the entire record, ~ v e  see no prejudicial 
or reversible error. 

xo error. 

STACY, C. J., dissents on the ground that  the evidence is not sufficient 
to go to the jury on the first issue. True, there was evidence before the 
General Secretary and Treasurer of defendant organization, and its 
Intrrnational I'resident and Board of Directors on appeal, to the effect 
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t h a t  t h e  plaintiff was totally and  permanently disabled, as  he  claimed, 
but this,  and  this  alone, does not w a r r a n t  the  finding of arbi t rar iness  
or mnln fides on their  par t .  Nelson zl. R. R., 157 9. C., 194, 72 S. E., 
998;  S. c., 167 K. C., 185, 33 S. E., 322. Fur thermore ,  there m s  e ~ i -  
dence to  t h e  con t ra ry  before these officials a t  the  t ime  they passed upon  
plaintiff's claim, as  witness the  following f rom certificate of D r .  E. TV. 
Schoenheit, t h e  last physician appointed to examine plaint i f f :  "I cannot 
say t h a t  he is totally and permanently disabled." 

T o  say t h a t  a j u r y  or  fact-finding body m a y  be convicted of f r a u d  
s imply because i t  selects out of conflicting evidence, or, a t  most, rejects 
the positive a n d  accepts the negative testimony i n  a case, is to  announce 
a doctrine a t  once n e ~ v  and  novel i n  view of the m a n y  snch rerdicts  ren- 
dered and upheld i n  this jurisdiction. S o r  does the rule  which at t r ib-  
utes more weight t o  affirmative testimony go to this  extent.  W h y  admi t  
negative testimony a t  all, if it  is  not t o  be accepted? 8. ?;. Xurrag,  139 
iY. C., 540, 51  S. E., 775. 

1. Wills F d-Where devisee makes election af ter  knowledge tha t  testator 
had  deeded away par t  of proprrty, devisee is bound by his election. 

Te.t;rtor t l e ~ i w d  certain realty to defendant, nhom lie also named 
executor of his \\ill. Testator derised his home plac2e to hi5 \ l i f e  for life. 
:md ilire~ted that drtcndant pay her a itignlated snm ?early for Irclr sup- 
port (luring her life nlid that a t  her clonth the home pl:rce be sold and 
the clrfenda~it I)e leinihursed for the : ~ d ~ a n c e m ~ n t s  out  of the purclinse 
 rice. Prior to his death, testator executed a deed to part of the home 
tract to a third person, and the clt)ed w ~ s  rwisterecl after his dent11 De- 
fenrlant had no kmnledge of the deed a t  the time of I\iuallce 01 lptters 
testamentary, but later accluired linonledqe of the deed, and thereafter 
paid testator's nife  the annuity for sereral years in accorAnnce ~ ~ i t h  the 
provisions of the will Thereafter defendant refused to make further pay- 
ments, contending that by reason of the fact that part of the home place 
had been deeded away, the balance left I\ ould not bring sufhcierit money 
upon sale to reimburse him for furtllcr payments, and that it  nould be 
inequitable to force him to continue pajing the annuity. H e l d :  Ikfend- 
ant, by paying the aiinuity fur screral !ears with Itnowledre of a11 the 
facts, made his election, and is bound thereby, and is not entitled to be 
relieved of further payments, a delisee making his election being bound 
tllert,br elen tllough it  turns out that  the burden is greater than the 
benefit. 
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2. Limitation of Actions B a-Held: Cause of action for annuity accrued 
date annuity was due and not date of notification ot' intention not to 
pay. 

Defendant devisee, under the terms of a will in which he was also 
named executor, elected to pay plaintiff an annuity. Defendant paid the 
annuity for several years, and thereafter notified p1ain:iff that he would 
not make further payments. Held:  Plaintiff's cause of action to recover 
the annuities accrued on the date the first annuity that was not paid 
became due, and not the date of defendant's notification he would not 
pay same, and, the present action having been instituted within three 
yt'ars from the date the first annuity that was not paid became due, 
defendant's plea of the statute of limitations is unavailing. 

3. Wills F e-Due date of annuities should be computed from date one 
Fear after probate of will and qualification of executor. 

Defendant devisee, under the terms of a will in which he was also 
named executor, elected to pay plaintiff an annuity as  stipulated in  the 
will. Defendant paid the annuity for several years and then refused to 
make further payments. Held:  The first annuity was due and payable 
one year after the date of the probate of the will and defendant's qualifi- 
cation as  esecutor, and the annuity for each succeeding year was due and 
payable on the same date of the following year, and in plaintiff's action to 
recover unpaid annuities, plaintid may recover only annuities due and 
payable a t  the time of instituting action, and interest on the unpaid 
annuities from the date each was due, conlputing the time not from the 
date of the probate of the will and defendant's qualification as  executor 
thereunder, but from the same date of the following year. 

4. Wills F f-Held: Annuity provided for in this will wari not a charge on 
real or personal property of testator. 

Testator directed that  his derisee, also named executor in  the will, pay 
plaintiff a stipulated annuity so long a s  she should live. and that a t  her 
death a house and lot devised to plaintiff for life shoultl be sold and the 
devisee reimbursed for the advancements out of the proceeds of sale. 
Hczld: The aunuities a re  not a charge upon the property, real or personal, 
belonging to the estate, and in plaintiff's action to recover of the derisee 
unpaid annuities, judgment that  the house and lot should be sold to pay 
annuities due and to become due, is error. 

APPEAL by  W. F. I n g r a m ,  a s  executor and  personally, f r o m  Stack, J., 
a t  September Term,  1934, of MOKTGOJIERY. Modified a n d  affirmed. 

T h i s  i s  a n  action t o  recover of t h e  d e f e n d m t  W. F. I r g r a m ,  as  execu- 
tor  of W. S. I n g r a m ,  deceased, and  of the  defendant  W. F. I n g r a m ,  
personally, cer taiu sums  of money now due  t h e  plaintiff on account of 
annuit ies  provided f o r  her  by the last will  and  testament of her  deceased 
husband, W. S. I n g r a m .  

I t  is admit ted i n  the pleadings i n  t h e  action t h a t  W. S. I n g r a m  died 
i n  M o n t g o n ~ e r y  County, K o r t h  Carolina, on 1 7  April,  1920, leaving a 
last will a n d  testament, which was duly probated a n d  recorded i n  t h e  
office of the  clerk of the  Superior  Cour t  of said county on 30 April,  
1920. T h e  p r o ~ i s i o n s  of said last  will a n d  testament pert inent  to this 
action a r e  a s  follows : 
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'(ITEJ~ 3. 1 will, bequeath and devise unto W. F. Ingram the C. 
Robinson land containing 435 acres, more or less, 250 acres including the 
old homestead with all buildings thereon, the land to be run out as 
Tli .  F. Ingram may wish to  include the building, to him and his heirs, 
the valuation to be fixed by three free-holders in the township.'' 

((ITEM 4. I will bequeath unto my  wife, L. A. Ingram,  my house 
and lot in Mt. Gilead during her life, and my executor to pay her three 
hundred dollars per year during her life as a support for board and 
clothing, this amount to  be paid by him, and after her death the house 
and lot to be sold and pay the executor his money and interest for the 
amount he has advanced and paid out for lier board and support, and 
the balance of tlie money to  be divided equally amounts to the five chil- 
dren here named: Mrs. J. B. Ingram, Mrs. F rank  McSulay, Mrs. J. I. 
Croeker, E. J. Ingram and W. F. Ingram." 

" ~ T E J I  5. All my other lands to be sold also the mineral interest in 
350 acres more or less known as the Sam Christian land. Sec deed from 
J. C. Christian and E. G. L. Barrings Est." 

"ITEX 6. I n  making settlement I desire all my  fire children in this 
will shall share equally in all my  property real and personal." 

"ITEAI 9. I n  consideration of advancement already made to my 
daughter, Mrs. J. A. RfcXulay, to-wit : a deed to five hundred acres of 
land, more or less, and my note for one thousand dollars all ready paid 
I hath not further bequeath to her any more of my estate except one 
hundred dollars to be paid her after the death of my  wife by my execu- 
tor from the sale of the homestead in Mt. Gilead." 

"I hereby nominate and appoint my son, W. F. Ingram Executor 
and I hereby direct that  before entering upon the discharge of his tluty 
as executor he give bond in tlie sum sufficient to cover all my penonal 
property to be adjudged by the Clerk of the Superior Court of Max- 
gomery County, said bond to be conditional upon the faithful perform- 
ance of his duty as Executor." 

After the probate of said last will and testament, the defendant TIr .  I?. 
Ingrarn duly qualified as executor of Dr. S. Ingrain, tleceased, having 
first filed a bond in the sum of $20,000, as required by the testator, n-it11 
the United States Fidclity and Guaranty Company as ~ u r c t y .  

-\ftcr the defendant TIT. F. Ingram qualified as executor of his father, 
W. S. Ingrain, deceased, from year to year he paid to tlie plaintiff the 
sum of $300.00, as he was required to do by I t em 4 of said last d l  and 
testament, each year, until and inclutling tlie xear 1029. I i e  paid to  her 
the sum of $25.00 on account of the annuity due her for the year 1930, 
and a like sum on a c ~ o u n t  of the ailnuity due lier for the p a r  1931, 
leaving a balance due her for each of said years of $275.00. H e  has 
failed to pay her any sum on the annuity for the year 1932, or for the 
year 1933. 
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This action was begun on 18  November, 1933, and was tried a t  Sep- 
tember Term, 1934, of the Superior Court of Montgomery County. 

I n  his answer the defendant TV. F. Ingrarn alleges that  after his 
execuiion of said last will and testament, and before his death on 17 
April, 1920, to wi t :  on 31 March, 1920, the testator conveyed to C. B. 
Ingram a large part  of the lot which he devised to the plaintiff in 
I t em 4 of his last will and testament; that  the deed for ;:aid par t  of said 
lot was not registered until after the death of the testator, to wi t :  on 
20 September, 1920; and that  a t  the time he qualified as executor of 
said last will and testament, the defendant did not know that  his testator 
had conveyed a large part of said lot. H e  further allegw that  by reason 
of this conveyance the part  of said lot which will be subject to sale for 
the payment of the sums required to pay the annuities to the plaintiff 
will not be sufficient in value to reimburse him for the amounts which 
he  is required by the will to advance for the support of the plaintiff 
during her life. H e  alleges that i t  will be inequitable to require him to 
continue to pay out of his own funds the annuities proritled in the will 
for the plaintiff. 

I n  further defense of plaintiff's recovery in this action the defendant 
alleges that  on 30 Xarch,  1930, defendant notified plaintiff that  he would 
make no further payments to her on account of the wid  annuities, and 
that as more than three years had elapsed from said date until the com- 
meilcement of this action, the same is barred by the three years statute 
of limitations. H e  pleads said statute in bar of plaintiff's recovery in 
this action. 

W h m  the action was called for trial, the plaintiff moved for judgment 
on the pleadings. The  motion n a s  allowed, and defendant excepted. 

I t  \+as thereupon ordered, considered, and acljudged bey the court that  
tllc phintiff recover of the defendant W. E'. Ingram, both as executor 
mid personally, the following sums of money: 

$275.00, with interest from 30 April, 1930. 
275.00, with interest from 30 April, 1931. 
300.00, with interest from 30 April,  1932. 
300.00, ~ v i t h  interest from 30 April, 1933. 
300.00, with interest from 30 April, 1934. 

It was further ordered and decreed by the court that "the said TV. I?. 
Ingrmn', csecutor of the last ~v i l l  and te-tament of IV. S. Ingram, de- 
ccasctl, ~ ) ~ O C C C ~  forthwith to apply for leave of the clerk of the Superior 
Court to sell the personal estate, ~vliercver situated and to bc found, of 
the said I\'. 5.  Ingram, deceased, to  make assets to pay this judgment i n  
full, with interest, and if a sufficient amount of cash cannot be realized 
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out of the personal estate, the11 to proceed forthwith to apply for license 
to sell the real estate d e ~ i s e d  by the said IT. S .  Ingrarn, deceased, to all 
the tiexisees named in said last will and testament, or so rnucli thereof as 
is necessary to pay this judgment in  full, with interest as aforesaid; and 
to further make ample provision in the sale of said real estate a i d  per- 
.sonal property for the p a p l e n t  i n  full of all future annuities as ill said 
will provided, so long as the said plaintiff, Mrs. TI.'. S. Ingram, shall live, 
and to this end the said defendant W. F. Ingram, both as executor and 
personally, is hereby ordered and directed to pay said reserve for future 
annuities into the office of the clerk of the Superior Court of said county, 
to be disbursed by said clerk in accordance with said will and this judg- 
ment." 

I t  v a s  further ordered and adjudged by the court that  plaintiff 
recover of the defendant W. F. Ingrain, both as executor arid personally, 
the costs of the action. 

The  plaintiff submitted to a voluntary nonsuit as to the tiefendant 
United States Fidelity and Guarality Company. 

The defendant TIT. F .  Ingram, both as executor and personally, ap- 
pealed to the Supreme Court, assigning as error the allowance by the 
court of plaintiff's motion for judgment on the pleadings, and the judg- 
nlent as signed by the court. 

Armstrong (E d~msfrong for plaintif. 
R. 7'. Poole for d e f e n d a d .  

COKAOR, J. The facts alleged in the complaint in this action are 
sufficient to constitute a cause of action on which the plaintiff is entitled 
to recoler of the defendant W. F. Irigr'am. These facts are admitted 111 

the answer. Fo r  this reason the plaintiff n a s  entitled to judgment on 
the pleadings, unless the allegations in the ansner are sufficient to con- 
stitutc a defeilse to the action. Fo r  the purposes of her motion, the 
plaintiff admitted the allegations of the ansner. On her appeal to this 
Court she contends that the facts alleged in the ansner are not sufficient 
to constitute a defense to her cause of action as alleged in her complaint, 
and admitted in defendant's answer. This contentiori is sustainecl. 

The testator died on 1 7  April, 1920. His  last will and testanlr.rit was 
probated and recorded, and the defendant, as the executor named therein, 
qualified for the discharge of his duties on 30 April, 1920. The annuity 
for the first year after the death of the tcstator berame due and payable 
to the plaintiff on 30 April, 1921. TTheri the defendant paid this 
annuity, he had notice that  the testator had conveyed by the deed nhich 
was recorded on 20 September, 1920, a large part of the lot of land 
which he had devised by his will to the plaintiff for her life, and which 



648 I N  T H E  SUPREME COURT. [208 

he directed to be sold at  her death, to reimburse the defendant for all 
amounts paid by him during her life for her support. With this knowl- 
edge, the defendant paid the annuity not only for the first year, but for 
each succeeding year until and including the year 1929. Having elected 
to assume the burden imposed upon him by the testator in his will, with 
full knowledge that by the provisions of the will he m w t  look solely to 
the lot devised by the testator to the plaintiff for her life, as the only 
source from which he could hope for reimbursement, he cannot now be 
relieved of his burden because the testator had con~leyed a part of the 
lot prior to his death by deed of which he had notice Eefore he volun- 
tarily assumed the burden. I n  Elmore v. Byrd, 180 IT. C., 120, 104 
S. E., 162, in which Walker, J., discussed the principles on which the 
equity of election rest, it is said: "When one elected to take a benefit 
under the will, with burdens attached, he is bound although it turned 
out that the burden was greater than the benefit.'' 

On the facts admitted in the pleadings, the three years statute of linii- 
tations cannot avail the defendant as a bar to plaintiff's recovery in this 
action. The will was probated and recorded, and the defendant qualified 
as executor of the testator on 30 April, 1920. The annuity for the year 
1920 did not become due and payable until 30 April, 1921. This an- 
nuity, and the annuity for each succeeding year until and including the 
year 1929, has been paid by the defendant. He  has not paid the an- 
nuity for the years 1930, 1931, and 1932, each of which was due at  the 
commencement of this action. The annuity for each of these years 
became due and payable on 30 April of the succeeding >ear. Thus the 
annuity for the year 1930 was due and payable on 30 April, 1931, when 
plaintiff's cause of action to recover the amount due on said annuity 
accrued. This action was begun on 18 Yovember, 1933, that is, within 
three years from the dates on which the causes of action for recovery on 
account of the annuities for the years 1930, 1931, and 1932 accrued. 

The annuities for the years 1933 and 1931 were not clue at the com- 
mencement of this action. For this reason, there is error in the judg- 
ment that plaintiff recover in this action the annuitie~ for the years 
1933 and 1934. There is also error in the judgment that plaintiff re- 
cover interest on the amounts due on the annuities for i,he years 1930, 
1931, and 1932, prior to the dates on which said annuities were due. 

I n  Item 4 of his will, the testator directed the executor to pay to the 
plaintiff the sum of three hundred dollars each year so long as she should 
live. H e  further directed that his executor should be reimbursed for the 
amounts which he should pay to the plaintiff by the sale of the house and 
lot devised to the plaintiff, at  her death. The annuities are not charged 
upon the property, real or personal, owned by the testator at his death. 
There is error in so much of the judgment as orders and decrees that the 
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executor shall apply to the clerk of the court for  leave to sell said prop- 
erty for the payment of the annuities now due or which shall hereafter 
become due to the plaintiff. 

The  plaintiff is entitled to judginent in this action that  she recover of 
the defendant the amounts due a t  the commencement of the action on 
account of the annuities for the years 1030, 1931, and 1932, with ir~terest 
from the dates on which said amounts were due, and the costs of the 
action. The judgment as modified in accordance with this opinion is 

Affirmed. 

J. S. BRASWELL V. RICHMOND COUNTY. 

(Filed 1 Kovember, 1933.) 

Sheriffs B c-Sheriff held not entitled to commissions on amounts collected 
by auditor on tax sale certificates purchased by county. 

Defendant county paid plaintiff sheriff all commissions allowed by 
statute f o r  collection of tases made by plaintiff sheriff in money, and 
allowed him credit in his settlement for tax sale certificates purchased 
by the county upon sale of the land for tases by the sheriff as provided 
by law. After the tax sale certificates were turned over to the auditor, 
certain sums were collected thereon by the auditor from the taxpayers 
whose lands had been sold. H e l d :  Plaintiff sheriff is not entitled to com- 
missions on the cash collected by the auditor on the tau sale certificates. 
C. S., 8037, 8049; ch. 107, Public-Local Laws of 1924. Defendant's petition 
for a rehearing of this case reported in 206 N. C., 74, is allowed. 

CLARKSON, J., dissenting. 

APPEAL by defendant from Sfa.ck, J., a t  September Term, 1933, of 
RICHMOND. Petition for rehearing allowed, and judgment reversed. 

This action mas heard a t  September Term, 1933, of the Superior 
Court of Richmond County, on defendant's demurrer to the complaint 
on the ground that  the facts stated therein as constituting each of the 
four causes of action on which the plaintiff demands judgment are not 
sufficient to constitute such cause of action. The  demurrer was over- 
ruled and defendant excepted and appealed to the Supreme Court. 

The defendant's appeal was heard a t  the Spr ing  Term, 1934, of the 
Supreme Court. The  judgment of the Superior Court overruling the 
demurrer and allowing defendant time to file its answer to the com- 
plaint was affirmed. See Braswell v. Richmond County, 206 N. C., 74, 
173 S. E., 41. 

A petition for a rehearing of the appeal was filed by the defendant i n  
the Supreme Court on 7 April, 1934, i n  accordance with Rule 44, Rules 
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of Practice in  the Supreme Court, 200 N. C., 811. The petition was 
duly considered and allowed on 11 July,  1934. 

The appeal has been reheard on briefs filed by both the plaintiff and 
the defendant, and on oral arguments ordered by the Supreme Court. 

1.1'. R. Jones for plaintiff. 
F ~ e d  1V. 13ynunz f o r  defendant. 

Cosxox, J. The facts alleged in the complaint and ;admitted by the 
demurrer in this action are substantially as f o l l o ~ ~ s :  

The tax books of Ricllmond County for the years 1927, 1928, 1929, 
and 1930, shon ing the total a m o m t  of the taxes l e~ ie t l  upon the tax- 
payers of said couiity for each of said years, were duly delivered to the 
plaintiff', as sheriff of said county. I t  mas the duty of the plaintiff to 
collect d l  the taxes tlue the defendant for each of said years, and to 
accou~it for the same, as required by statute. 

The plaintiff, as sheriff of Richmond County, made the settlement for 
said taxes, during each cf said years, as required by statute. I n  each 
settlement, plaintiff was charged with the total amount of the taxes due 
for said year. H e  x-as credited with the amount collecated by him, in 
money, and duly paid to the treasurer of Richmond Cou i~ ty ;  he was also 
credited with the amount al lo~red by the board of commissioners of 
Riclimond ,County us tlue by insolrent taxpayers, and with the aggregate 
amount of the certificates issued by the plaintiff to the defendant as the 
purchaser a t  tax sales made by the plaintiff as required by statute. A t  
the date of each annual settlement, the plaintiff turned over aiid deliv- 
ered to the auditor of Richmond County the certificates which had been 
credited to him in said settlement. The  said auditor, since the dates of 
the said annual settlements, has collected from the taxpayers whose lands 
had been sold by the plaintiff the amounts shown by the said certificates 
as due for taxes, ixterest, penalties, and costs. 

The  defendant has paid to the plaintiff all the conmlissions allowed by 
statute for collection of taxes made by the plaintiff in nloney for the 
years 1967, 1968, 1029, and 1930, and has declined to pay to the plaintiff 
any comn~issions on the amounts collected b,y the auditor of Richmond 
County on the certificates which had been duly credited to plaintiff in his 
settlements for said years. 

I n  this action the plaintiff demands judgment that  he recover of the 
defendant commissions on the amounts which the auditor of Richmond 
County has collected on the tax sale certificates de l i~e red  to said auditor 
by the plaintiff. 

After further consideration of the statutes pertinent to a decision of 
the question presented by this appeal, we are of the opinion that the 
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plaintiff is not entitled to recover of the defendant on the facts alleged 
in his complaint, and that  there is error in the judgment overruling the 
defendant's demurrer to the complaint. For  that reason, the judgment 
is reversed. 

Under the provisions of chapter 107, Public-Local L a n s  of North 
Carolina, Ext ra  Session 1924, the sheriff of Richmond County is  entitled 
to the commissions allowed by said statute only on tlle amounts collected 
by him, as taxes, in money. I11 his settlement ~ v i t h  tlle treahurer of 
Richn~orld County, the said sheriff is entitled to credit for the aggregate 
amount of the tax sale certificates xhich  he has issued to Ricllnlond 
County, as the purchaser at tax sales made by him as required by statute. 
C. S., 80-19. After the certificates issued by the said sheriff to said 
county h a l e  been duly alloned to llim as credits in 11is settlement, and 
hare  been delivered by him to the auditor of said county, C. S., 8037, the 
said sheriff has no further liability on account of said certificates, nor 
has he any right to corrimissior~s on amounts thereafter collccted by tlle 
couiity auditor, or by ally other county official duly authorized to collect 
or receive money for tlle county 011 account of said certificates. 

The  judgment of this Court on the former appeal in this action is 
overruled. 

Petition allowcd. 

C L A R K ~ ~ K ,  J., dissenting: I t  may be conceded, as was said in the 
former opinion of this Court, Braszoell v. Richmond County, 206 N. C., 
74, that the statutes in regard to the collection of back taxes are not 
entirely clear in their meaning, but as to Richmond County there can 
be no doubt that  the sheriff was placed on a commission basis of com- 
pensation for the collcction of all taxes. Public-Local Laws, Extra  
Session 1924, chapter 107. Y o  exception mas made as to the collection 
of back taxes. 1; was specified t h a t  this was to be full compensation. 
While a general statute, x. C. Code, 1935 (Michie), 8009, does proride 
for paymeut of certain fees, amounting to 95 cents for each sale of land, 
this is for  necessary expenses, and is not compensation to the sheriff, arid 
has no reference whatever to the questiou involved in this case. 

The sole basis for  granting a rehearing and for reversing the former 
opinion of this Court, Braswckl 21. Richmond County, supra, is the fol- 
l o~ i ing  extract from section 8037 of N. C. Code, 1935 (Uichie) ,  which 
n a s  quoted in the former opinion: "A11 certificates of sales evidencing 
purchases by counties shall imniediately, upou being allowed as a credit 
in tlie settlement nit11 the sheriff of tlie county, be delivered to the 
county accountant, county auditor, or 0th-r officer, specifically desig- - 

natcd by the board of county commissione:.~, or other governing board 
of the county, except sheriff or tax collecting officer, and it shall  be the 
duty of the officer, or such officer designated, to collect the same.'' 
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This statute mas enacted in 1927, ch. 221, sec. 4, three years after the 
passage of the statute fixing the compensation of the sheriff of Richmond 
County, and if there wwe conflict between them, the later statute would 
control, but there is no conflict with the statute fixing -he compensation 
of the sheriff. The later statute prorides for a check 0.1 the office of the 
sheriff, and requires him to make delivery of certificates of sales evi- 
dencing purchases by counties to some prbperly dlzsignated officer. 
While it is clearly pointed out that it is the duty of such officer to 
collect the taxes due on these certificates of sales evidencing purchases 
by the counties, i t  is nowhere said that the actual collection shall not be 
made by the sheriff or the tax collector. 

I t  would be the natural and logical thing to have the sheriff collect 
these back taxes, for he already has a force of men equipped to do the 
job. The county accountant, county auditor, or other officer, specifically 
designated by the board of county commissioners, must set up a force 
to do the collecting. Now that can be done, but in Richmond County 
i t  would mean that  while the sheriff is excused from cclllecting the back 
taxes, the county commissioners are  not relieved of the legal obligation 
to compensate him for the collection of these taxes. The statute makes 
no distinction as to the different kinds of taxes. Of course, the statute 
has reference to the collection of taxes in Richmond County for Rich- 
mond County, and not to the collection of license or other taxes for the 
State Department of Revenue. I t  is taxes due Richmond County with 
which we are concerned here. 

That  it was the plain intention of the Legislature of 1924 to provide 
that  the sheriff should collect a commission on all taxes collected is borne 
out by other statutes that were then in force. C. S.  8026, provides: 
"When the county or other municipal corporation becomes the purchaser, 
under the provisions of this chapter, of any real estate sold for taxes, the 
sheriff shall issue a certificate of purchase in the name of such corpora- 
tion substantially in the form provided by the two preceding sections. 
Such certificates shall remain in the custody of the sheriff, ancl a t  any 
time the county commissioners may assign such certificates to any person 
wishing to buy, for the amount expressed on the face of the certificate 
and interest thereon at  the rate per centum which the taxes were drawing 
a t  the time of the purchase, or for the total amount of all tax on such 
real estate. Such assignment may be made by the endorsement of the 
name of the county by the chairman of the board of county commis- 
sioners, and such endorsement shall be made when ordel-ed by the county 
commissioners." 

C. S., 8038, which was also in force a t  that time, provides in  part  as 
follows: "The owner or occupant of any land sold for taxes, or any 
person having a lien thereon or any interest or estate therein, may re- 
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deem the same, a t  any time within one year after the date of such sale, 
by paying the sheriff, for the use of such purchaser, his heirs or assigns, 
the sum mentioned in his certificate, with interest thereon," etc. 

The  general statutes i n  force a t  the time of the passage of the com- 
pensation commission act for the sheriff of Richmond County, make it 
abundantly clear that  i t  was the clear intelltion of the Legislature to 
provide compensation to him also for the collection of back taxes, on a - 

coinmission basis, and it is a well established principle of statutory con- 
struction that a special act is never abrogated by general law, unless 
intention to abrogate is very clear. Ilanz?nond u. Cify of Charlotte, 205 
N. C., 469;  Monfeifh v. Board of Contmissioners, 195 N .  C., 71; State v. 
Johnson. 170 X. C.. 685. 

This  action was carefully considered when the opinion mas written 
before. I think it was right then, when rendered by a unanimous opin- 
ion of this Court, and I think i t  is  right now. The general act quoted 
in the main opinion is not applicable to Richmond County, as the Rich- 
mond County Act is a special one. I n  the former opinion i t  was said, 
and I repeat (206 N. C., at p. 77)  : "We do not think the plaintiff 
mould be entitled to the per cent on the tax sale certificates until paid. 
. . . The statutes are not entirely clear in their meaning, but we 
think the just illtent is borne out by the position here taken, and no 
time limit is  fixed in the local statute before or after sale as to the 'full 
cornpensation for collecting the taxes.' There are 1-10 officials in the 
State that  have more responsibility for the peace and good order of a 
county than the sheriffs and 'the labourer is worthy of his hire.' " I t  is 
difficult to get good men to serve the public if you pauperize them. 

W. A. T H O M A S  v. A N E R I C A N  T R U S T  COMPANY. 

(Filed 1 November, 1935.) 

1. Banks and Banking C e: Trial D +Where evidence shows breach of 
contract entitling plaintiff to  nominal damages, refusal to nonsuit is 
proper. 

Where a bank wrongfully and unlawfully refuses to pay a check of a 
depositor drawn against his account, the bank breaches its contract with 
the depositor and the depositor is entitled to nominal damages at least, 
and where there is sufficient evidence that the bank wrongfully and un- 
lawfully refused to pay the depositor's check, the bank's motion for judg- 
ment as of nonsuit in the depositor's action to recover damages therefor is 
properly refused. 
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2. Banks and Banking C e I n  absence of malice, bank is liable only for 
actual damage resulting from wrongful refusal to pay depositor's check. 

Tlie liability of a bank to a depositor for wrongfully and unlawfully 
refusing to pay a check of the depositor drawn against his deposit and 
prop~rly presented for pa~ment,  is limited to the actual damage sustained 
by tlie clepositor \\hen such refusal to pay the check is due to an error or 
mistake of the eml~loyre of the bank and not to malice, C. S., 220 ( m ) ,  
and in the absence of evidence of malice, plaintiff depositor's recovery 
should be limited to the issue of actual damage sustained. 

3. Same: Trial E d-Instruction on issue of damage in action against 
bank for wrongfully refusing to pay check held not supported by evi- 
dence. 

111 an action by a de~ositor against a bank to recover for the wrongful 
and unlawful refusal by the bank to pay the depositor's check, it is error 
for tlie court to charge the jury on the issue of damage that it should 
cousider tlie evidence of damage sustained by plaintiff through injury to 
his ciedit and reputation in the community resulting from the bank's 
wro~igiul act when there is no evidence that plaintiff's credit or reputation 
had been injured thereby. 

,IPPEAL by defendant from Bill, Special  Judge, at October Special 
Term, 1934, of R ~ E C K L E N B U R O .  Kew trial. 

This is an action to recoyer damages caused by the wrongful and 
malicious refusal of the defendant to pay a check drawn by the plaintiff 
011 tlie defendant, and duly presented for payment by the payee of the 
check. 

111 its answer, the defendant admitted that  it had refused to pay the 
cli~cli d r a ~ r i i  011 it by the plaintiff, as alleged in the complaint; i t  denied 
that  its refusal to pay the check was wrongful or malicious; i t  also 
denied that  plaintiff had suffered damages, actual or otherwise, from its 
refusal to pay said check. 

At ,the trial, the e~ idence  for the plaintiff tended to  show that  for  more 
thaii a year prior to 21  Narch,  1933, the plaintiff, a resident of the city 
of Charlotte, had kept an  account with the defendant in its bank in said 
city. Tlie plaintiff from time to time made deposits wi,h the defendant, 
awl from time to time drew checks on the defendant, which were duly 
paid by tlle d e f e l ~ d ~ n t ,  wlie~i presented for payment. 

On the morning of 21 March, 1933, when the defendant opened its 
baiik for the day's business, the plaintiff's account was overdrawn by a 
small aniouiit. Soon after the defendant opened its bank, a t  about 9 
o'clocli, the plaintiff deposited with the defendant the sum of $74.60, 
v h i c l ~  was accepted by the defendant, and elitered on plaintiff's pass 
book as a deposit. At the time the plaintiff made this deposit, he drew 
his clieck on the defendant for five dollars. This check was payable to 
tlie plaintiff and was paid by the defendant. 
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After the plaintiff had made the deposit of $74.60 and had rewired 
payment of his check for five dollars, he returned to his place of business 
in the city of Charlotte, and thrre drew his check on the defendant for 
three dollars, payable to the order of A. P. Perry.  The  plaintiff deliv- 
ered this check to tlie payee, who presented it to the defendant for pay- 
ment a t  about 10 o'clock that  morning. The teller to whom the check 
was presented refusrd to pap tlie check. H e  made a note on tlle check 
as f o l l o n ~ :  "No account in this name." 

The payee did not notify the plaintiff of defendant's refusal to pay his 
check, but during the morning of 22 March, 1033, procured a crimilial 
warrant from a justice of the peace of the city of Charlotte, for the 
arrest of the plaintiff for issuing a "bad check," in riolation of the 
statute. The officer to nliom tlip warrant was clirected x~ent  to the plain- 
tiff's p1:rce of business. and after advising the plaintiff that  lir had tlie 
warrant for his arrest, directed him to appear at tlle office of the ju.tic<, 
of tlie p ~ a c e  a t  3 o'clock tliat afternoon. The plaintiff was not arrested 
by the officer under the warrant. 

As directed by the officer, the plaintiff, accompanied by hi,q attorney. 
went to tlie office of the justicr of tlie peace, a t  3 o'clock p.m., on 22  
hIarc11. 1933.  At the request of the plaintiff, an  officcr or employee of 
the defendant \\as present at the office of the justice of the peace. and 
testified that tlic refusal of the cl~f(wi!ant to pay the cl le~li  \\hen the same 
was presented for payincnt 1)y tlle p a y e  was due to a mistake on the 
part  of the teller to whom it was pl,evntctl. This t ~ l l e r  did not know 
 hen the check n n s  presented to hiin at  10 o'clock that  plaintiff had 
made a deposit at 9 o'clock tliat n1orniilg sufficient to corrr  his overdraft 
and to leave to plaintiff's credit x i  amount sufficient for the paymcnt of 
the check. After hearing the eridence, the justice of the peace found 
that  the plaintiff Tvas not  guilt^ as chargcd i11 tlic affidavit on nhic.11 the 
warrant was issued, and dismissed the actiou. The defendnrit \-olun- 
tarily paid the costs of the action. 

At the trial of this action the plaintiff testified that his crctlit as a 
businev marl in the city of Chnrlotte had riot been affected by the issu- 
ance of the warrant by the j u t i c e  of the peace, or by the trial of the 
crimilial action. He  said:  "1 do not know of any place where my 
credit has been affccted by the issuance of the warrant or by the trial. 
The only injury nhich I suffered n a s  restlessness during tlie night 
following the trial. 'Then I thought of the criminal charge unjustly 
made against me, I felt humiliated." 

At  the close of the evidence, the defendant mored for judgment as of 
nonsuit. The  motion was denied, and defendant excepted. 

The issues submitted to the jury were answered as follows: 
''1. Did the defendant wrongfully and u n l a ~ ~ f u l l y  refuse to pay or 

honor plaintiff's check, as alleged in the complaint ? Answer : 'Yes.' 
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"135. Did the defendant wrongfully and unlawfully represent to the 
payee of the check drawn by plaintiff on defendant ba.ik that  plaintiff 
had no account in said check, as alleged? Answer: 'Yes.' 

"2. What general damages, if any, is the plaintiff entitled to recover? 
Answer : '$500.00.' 

"3. What special damages, if any, is the plaintiff entitled to recover? 
Answer : '$100.00.' " 

From judgment that plaintiff recover of the defendant the sum of 
$600.00, and the costs of the action, the defendant appealed to the 
Supreme Court, assigning as error the refusal of the court to allow its 
motion for judgment as of nonsuit, and certain instructions of the court 
to the jury to which defendant duly excepted. 

Xerl M. Long and Jake F. Newel1 for plaintif. 
IVhitlock, Dockery d2 Shaw for defendant. 

CONXOR, J. There was evidence a t  the trial of this action from which 
the jury could find, as i t  did, that the refusal of the defendant to pay 
the check which mas drawn by the plaintiff and duly presented for pay- 
ment by the payee, was wrongful and unlawful. Such refusal was a 
breach of the contract between the plaintiff and the defendant with 
respect to plaintiff's deposit with the defendant. For   such breach, the 
plaintiff was entitled to nominal damages, at  least. Woody v. Bank, 
194 K. C., 549, 140 S. E., 150. For  this reason, there was no error in 
the refusal of the court to allow defendant's motion for judgment as of 
nonsuit. 

There was no evidence, however, tending to show ;hat defendant's 
refusal to pay the check was malicious. All the evidence shows that  
the lionpayment of the check was due to a mistake or error on the part  
of the defendant's teller to whom the check was presented for payment. 
For  this reason, plaintifi's recovery i n  this action is limited to the actual 
damages which he suffered by the refusal of the defendant to pay his 
check. 

I t  is provided by statute that "no bank shall be liable to a depositor 
because of the nonpayment, through mistake or error, and without 
malice, of a check which should have been paid had the mistake or error 
of nonpayment not occurred, except for the actual damages by reason of 
such nonpayment that the depositor shall prove, and in such event the 
liability shall not exceed the amount of damages so proven." C. S., 
220 (m).  

With respect to the second issue, the court instructed the jury as 
foiiows : 
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"The court instructs you that  if you find by the evidence and by i ts  
greater weight, the burden being on the plaintiff, that  the defendant 
wrongfully refused to honor the plaintiff's check, as alleged, or w o n g -  
fully represented that  the plaintiff had no account in the defendant's 
bank, and that  in consequence of the latter, the plaintiff's check was 
turned down, and you further find from the e~ idence  and by its greater 
weight that  as a proximate result of this the plaintiff's credit was im- 
paired or impeached, or his standing injured, or his  reputation im- 
paired, then the jury should award such damages as they shall find from 
the evidence and by its greater weight to be a reasonable compensation 
for the injury, if any, to the plaintiff's credit, standing, or reputation, 
brought about and proximately sustained in  consequence and as the 
proximate result of the defendant's alleged wrongful conduct, if the 
defendant was guilty of any alleged wrongful conduct." 

The  defendant's exception to this instruction must be sustained. 
There was no evidence from which the jury could find that  plaintiff's 
credit had been injured, his standing impaired, or his reputation im- 
peached by the refusal of the defendant to pay his check. The plaintiff 
himself testified to the contrary. 

Fo r  the error in the instruction, the defendant is entitled to a new 
trial. 

At  the new trial, we think that  the only issue as to damages should 
be as follows: "What actual damages, if any, has the plaintiff sustained 
by the wrongful refusal of the defendant to pay his check?" 

Whether there was evidence a t  the former tr ial  tending to show more 
than nominal damages, me do not now decide. 

New trial. 

STATE EX REL. E. H. HICKS ET AL. v. MILDItED W. PURVIS ET AL. 

(Filed 1 Kovember, 1038.) 

1. Executors and Administrators F f-Administratrix held not liable to 
creditors for losses incurred in continuing business of deceased. 

Where an administratrix c. t. a. carries on the business of the testator 
with the Bnovledge and allparent consent of all the parties, including 
plaintiffs, creditors of the estate, and it  appears that the administratrix 
was authorized by order of court to provide out of thc funds of the estate 
labor and materials necessary to carry on the business, plaintiffs may not 
complain of judgment denying recovery against the administratrix and her 
bondsman for losses to the estate resulting from the continued operation of 
the business upon their contention that the estate was thereby rendered 
insolveut, and that such acts constituted waste or devczstaait. 
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2. Limitation of Actions B a-Action against executrix for breach of bond 
accrues at time of breach and not time administratm~x Ales account. 

Plaintiffs, creditors of the estate, brought this action against the admin- 
istrntris c, t .  a. and her bondsman, to recorer sum:; paid out by the 
administratris in compromising a caveat to the will and in paying fees 
of the attorneys appearing for administratris in the careat proceedings, 
alleging that such payments constituted naste or deca~tnv i t ,  resulting in 
the insolvency of the estate. H c l d :  The action was not to surcharge or 
falsify the account of the administratris, hut to recover for alleged breach 
of her bond, and tlie cause of action accrued a t  the time the alleged breach 
\\as committed, C. S., 441 ( 6 ) ,  and plaintiffs' contention that it did not 
accrue until the administratris filed her initial account and disclosed the 
facts to plaintiffs for the first time, cannot be sustained, C. S., 441 (61,  
having no provision relatins to discovery of the breach nf the official bond 
as is provided for in case of fraud under C .  S., 441 (9 ) .  

APPEALS by plaintiffs and defendant Fidelity and Casualty Company 
of Kcw York from U e v i n ,  J., at  June  Term, 1935, of YANCE. 

Civil action, instituted 27 January,  1933, by creditors of the estate of 
S. M. Blacknall, deceased, to recover of the defendant administratrix 
and the surety on her official bond for alleged waste, or deuas tac i f ,  com- 
mitted, to injury of plaintiffs, in the administration cf said decedent's 
estate. 

I t  is allegctl that  the plaintiffs are creditors of the estate of S. 31. 
Blacknall, late of Vance County, in the aggregate deficient sum of 
$21,587.41, evidenced by promissory notes executed b j  the decedent in 
his lifetime; that Mildred W. Purvis  duly qualified as adn~inistratr ix 
c ,  t .  a .  of tlie cstate of the said S. 11. Blacknall, deceased, on or about 
23 April, 1929, and gave bond as required by C. S., 33, i n  the sum of 
$80,000 n i t h  the Fidelity and Casualty Company of S e w  P o r k  as surety 
thereon; and that waste, in the nature of t leuastacit ,  to the injury of 
plainties (tlie estate origiilally thought to be amply solvent, later pror-  
ing to be insolvent), has been committed by said adiiiinistratrix in  the 
administration of the estate in three essential particulars, as follows: 

1. B y  coiltinuing the operation of decedent's business from April, 
1929, until the summer of 1932, without proper authority, which re- 
sulted in losses in excess of plaintiffs' claim. 

2. By using $10,000 belonging to the estxte, in June,  1929. to compro- 
mise a caveat filed to the mill of the deceased. 

3. B y  paying out of the estate in June,  1929, $7,000 to attorneys for 
services in appearing for  the administratrix in said caveat proceedings. 

,it the October Term, 1933, there was a consent reference, except as 
to the administratrix, mhich finally resulted in judgment for defendants 
on the first item, and judgment for plaintiffs on the second and third 
items, above set out as alleged matters of waste or devastavit. 

Both sides appeal, assigning errors. 
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B. 11. Hicks, T. G. Stem, and B. S. Royster, J r . ,  for  plaintifs. 
Ruarh- Le. Kuarlc for  defendant Casualty Company. 

STACY, C. J. This  is the same case that  n a s  before us a t  the Spring 
Term, 1935, opinion filed 22 May and reported ante, 237, to nllich 
reference may be had for a more extended statement of the facts. 

With respect to  plaintiffs7 appcal, it  is sufficient to say that  thr  con- 
tinued operation of dectdent's liursery business was carried on n i th  the 
full knowledge and apparent consc,nt of all concerned, creditors and 
beneficiaries, including the plaintiffs. The  referee, therefore, concluded, 
upon such finding, "that the plaintiffs having permitted the defendant 
adinir~istratrix to continue the business of decedent for a period of more 
than three years with their knonledge, acquiescence and conscllt. may 
not nolv charge the administratrix n i t h  losscs arising from the continua- 
tion of such business." This -as approved by the judge upon rxccption 
to the report of the referee. 11 R. C. L., 142. 

I t  also appears that the administratrix n a s  authorized, by order of 
court, to "provide and pay for, out of the funds of the estate, the neces- 
sary labor, fertilizer, spraying materials and other t l~ iugs  1leceqs:rry to 
carry out the agricultural or liursery contracts entered into by tlie said 
$3. M. Blacknall before his death, and to protect and preserve tlie groli ing 
crops and nursery stock and all other property belonging to said estate." 
Hardy  v. Turnage, 201 S. C., 538, 168 8. E., 823. The plaintiffs are 
in iio position to complain at the ruling upon the first ~ t ~ l n  of their 
alleged decastaud. Snzpes c. XowZi, 190 K. C., 190, 129 S. E., 413. 

The appeal of the surety, Fidelity and Casuillty Company of Kern 
Tork,  presents the question of the statute of lii~~itatioria. 

I t  is alleged that  the two items of $10,000 and $7,000, paid out of the 
funds of the estate in conilection with the settlement of tlie caveat in 
June,  1929, constitute n decastaclt. This action was instituted 21 Jan -  
uary, 1933, three years and mole than seren moiitl~s after the alleged 
waste. Hence, nothing else appearing, the plea of the statute of l ~ m i t a -  
tions would seem to be good. Uunn c. Dunn, 206 IT. C., 373, 173 S. E., 
900; E'zizn c. Fountain, 203 K. C., 211, 171 S. E., 83;  Dr tn l i i~a tcr  v. 
I'd. go., 204 S. C., 224, 168 S. E., 410; l 'rust Co. v. Clcfton, 203 S. C., 
453, 166 S .  E., 331; Bul-nes c. C'rauford, 201 S. C., 434, 160 S. E., 464; 
,lndevsun u. E'iclelzfy Co., 174 S. C., 411, 93 S. E., 948; Kettle z .  Settle, 
141 S. C., 553, 54 S. E., 445; U U I ~ Z L ' ~ I Z  C .  Daniel, 115 S. C., 11.5, 0 
S. E., -162; Iccnnedy c. C'/on~lcell, 10s  N. C., 1, 13  S. E., 135; T1700dy 
r .  UroolLs, 102 K. C., 334, 9 S. E., 294; S o m a n  c. TT'ullbcr, 101 N. C., 
24, 7 S. E., 168. 

I t  is p r o ~ i d e d  by C. S., 441, subsection 6, that an action against the 
sureties of any cxecutor, adriiinistrator, collector, or guardian to recover 
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011 the official bond of their principal, shall be commenced within three 
years "after the breach thereof complained of"; otherwise, upon the 
plea of the statute by the surety, the right of action is deemed to be 
barred. Dunrt v. Dunn, supra; Anderson z.. Fidelity Co., supra; Settle 
v. Settle, supra; Self v. Shugart, 135 N .  C., 185, 47 S. E., 484; Burgwyn 
v. Daniel, supra; Gill v. Cooper, 111 K. C., 311, 16 S. E,., 316; Kennedy 
v. Cromwell, supra; Woody v. Brooks, supra; Yorrnan v. Walker, supra; 
Hodges v. Council, 86 N .  C., 181. 

I t  is the contention of the plaintiffs, and their view prevailed in the 
court below, that the statute did not begin to run until 9 May, 1930, 
when the administratrix filed her initial account and disclosed to the 
plaintiffs, for the first time, her intention of claiming said items as 
proper expenditures in the administration of the estate. The action, 
however, is not one to surcharge or falsify the account of the adminis- 
tratrix, but the breaches of the bond "complained of" arc alleged to have 
occurred in June, 1929. Hiclis 1;. Purvis, ante, 227. 

There is no provision in the statute that  an  action to recover on the 
official bond of an  executor, administrator, collector, or guardian may 
be commenced at  any time within three years from the discovery of the 
breach by plaintiffs, as in cases of fraud or mistake under subsection 9, 
but the language of subsection six is, "within three years after the 
breach thereof complained of." The statute, therefore, began to run 
from the time of the "breach thereof complained of." G'ordon v. Fredle, 
206 N. C., 734, 175 S. E., 126. This is the clear meaning of the 
statute, and plaintiffs have declared upon alleged breaches which oc- 
curred in Julie, 1929. Compare Hood v. Rkodes, 204 N .  C., 158, 167 
S. E., 558, and Williams v.  Casualty CO., 150 N. C., 597, 64 S. E., 510. 

I n  explanation of the whole case, i t  may be observed that originally 
the estate was regarded as a comparatively large one and abundantly 
solvent. The amounts disbursed in connection with the settlement of the 
caveat were not thought excessive at the time; nor was it perceived, until 
much later, that  the claims of creditors would not be paid in full. 
Heavy losses resulted from two severe droughts and the general business 
depression prevailing throughout the country. Similar stories could be 
told of many other enterprises. 

On plaintiffs' appeal, Affirmed. 
On defendant's appeal, Error.  
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S T A T E  v. A. W. W H I T L E Y ,  J O H N  ALLMAN, A N D  R. M. COOK. 

(Filed 1 Kovember, 1935.) 

1. Indictment E c-Contention t h a t  there  was a fatal  variance between 
allegation and  proof held untenable i n  this case. 

Defendants were prosecuted for larceny and receiving under an ipdict- 
ment charging that the goods belonged to "Cannon Mills Company," 
whereas the State's evidence tended to show that the property belonqed to 
"Cannon Mills." Held: Defendants' motion for judgment a s  of lionsuit on 
the grounds of a fatal variance between allegation and proof was correctly 
denied, i t  appearins that the witnesses meant "Cannon Mills Company" 
when the abbreviated form was used and the doctrine of i d e m  sonnns 
applying. 

2. Indictment B a-Indictment will not  be quashed for  informality o r  
refinement. 

Defendants contended that the count in the indictment charging re- 
ceiving stolen goods was fatally defective in that  the names of defendants 
were not repmted in charging srienter. Held: The defect was merely 
an informality or refinement not sufficient to support a quashal of the 
indictment, the charge being plain. explicit, and sufficient to enable the 
court to proceed to judgment. C. S., 4623. 

3. Larceny A it-Evidence held to establish the crime of larccmy and not 
embezzlement. 

Where a foreman of the waste-house of a company takes goods of 
the company from another part of the plant, sometimes concealing same 
in tlie waste-house a t  night after they hod been thus purloined, the fore- 
man a t  no time has lawful possession of tlie property, and the crime is 
larceny and not embezzlement. 

4. Judges A a: Criminal Law I k- 
The trial court has no power to correct the verdict by order entered out 

of term and out of tlie county, in the absence of consent of the parties 
or unless otherwise authorized. 

5. Criminal Law L e- 
Where the verdict as  entered on the records of the court is sufficient 

when interpreted with reference to the pleadings, evidence and charge of 
the court, a n  unauthorized order entered out of term and out of the 
county correcting the verdict will not be held for reversible error, the cor- 
revtion not being material or needed. 

6. Criminal Law I k: Trial G b-- 
The verdict of the jury, both in civil and criminal actions, will be inter- 

preted in the light of the pleadings. facts in evidence, admissions of the 
parties, and the charge of the court, and when it  is sufficient to support 
the judgment, when so interpreted, it  will not be held sufficient ground for 
a new trial. 

SEPARATE APPEALS by defendants, who were t r ied jointly, from Sink, 
J., at Apr i l  Term, 1935, of CABARRUS. 
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Criminal prosecution, tried upon indictment charging the defendants 
A. W. Whitley, John  Allman, R. M. Cook, and five others, (1)  with the  
larceny of bath towels, bed sheets, pillow cases and wash cloths, of the  
value of $200, the property of Cannon Mills Company, and (2)  with 
feloniously receiving said towels, sheets, etc., knowing them to have been 
feloniously stolen or taken in violation of C. S., 4250. 

The State's evidence tends to show that  some of the defendants were 
engaged in a systematic looting of manufactured articles from one of the 
plants of the Cannon Mills Company a t  Kannapolis, N. C., and dispos- 
ing of' such stolen articles to the remaining defendanti: and others for 
gain. 

The defendant John Xllman was convicted on the first count of the  
larceny of said goods and chattels, while the defendants A. W. Whitley 
and R. M. Cook were convicted on the second count of receiving stolen 
goods knowing them to have been stolen. None of the remaining five 
defendants appealed. They were either acquitted, convicted, or entered 
pleas of guilty or nolo contendere. 

Judgment as to A. W. Whitley: Imprisonment in the State's Prison 
for not less than 3 nor more than 5 years. 

Judgment as to John Allman: Imprisonment in  the  State's Prison 
for not less than 5 nor more than 7 years. 

Judgment as to R. I f .  Cook: Imprisonment in the State's Prison for 
not less than 2 nor more than 3 years. 

The  three named defendants filed separate appeals, 3,hough tried to- 
gether, each assigning errors. 

Attorney-General Seawell and Assistant Attorney-General A i k e n  for 
the State .  

l lroohs, J lcLendon  & Holderness and Armfield, S h e r r i n  & B a r n h a ~ d t  
for defendant TVhitley. 

TT'oodson d? TT700dson for defendant A l lman.  
B .  ITr. Blackzc~elder for defendant Cook. 

STACY, C. J. Outside of the technical questions, presently to be con- 
sidered, the case upon trial narrowed itself principally ' o  issues of fact 
detrrminable alone by the jury. 

rnder tllc motion to nonsuit, tlie defendants say the record discloses 
a fatal  variance between tlie indictment and the proof, in that the 
o~vnersllip of the property is laid in "Cannon Nills  Company," whereas 
the State's evidence tends to show the stolen goods to be the property of 
"Cannon Ul l s . "  S ,  v. IIarris,  195 N. C., 306, 141 S E., 882; 8. c. 
Harbert,  185 S.  C., 760, 118 S. E., 6 ;  S.  v. Gibson, 170 S. C., 697, 
86 S. E., 774. I t  appears from a n  examination of the record that  the 
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witnesses used the two expressions interchangeably, r~ ieani~lg  each time 
"Cannon hlills Company" when the abbreviated expression "Carinon 
Mills" was emplo-ed. The differel~ce was not mooted on trial. I t  
seems a clear case of itlrm snnans. S. L ) .  Drnkefod, 162 N. C., 667, 
78 S. E., 308; S. v. H e s f r r ,  122 N. C., 1047, 29 S. E., 330. 

The next position taken by the dd'cadants IS, that the second count 
i n  tlie bill of indictment is fatally defectire, in that  the names of the 
defendants are not repeated in charging the sticnfer. S. G .  J I ~ C ' o l l u ~ n ,  
181 S. C., 584, 107 S. E., 309;  K. c. Xay, 132 N. C., 1020, -23 S. E.. 519; 
Y. c. Phelps, 65 S. C., 450. This is a rcfinemcnt which the act of 1811, 
now C. S., 4623, souglit to remedy. S. c. P n ~ h e i - ,  $1 N. C., 531. I t  
provides against yuaslial for i n f o r n d i t y  if the cl~nrge be plain, intelli- 
gible, and explicit, and sufficient matter appear ill the bill to enable the 
court to proceed to judgment. 8. v. Bcal, 1 9 9  N .  C'., 278, 154 S. E., 604. 
The exception is too attenuate. S. P. Lemons, 182 S. ('., hB8, 100 S. E., 
27; S. z>. F~ancis, 157 9. C., 612, 72 S. E., 1041. 

Speaking to the subject in A'. c. s?tcide, 115 N. C., 757, 20 S. E., 537, 
Averg, J. ,  delileriug the opinion of the Court, said:  "The trend of 
judicial decision and the tendency of legislation is tonards the prartical 
view that objections founded upon mere rnxtter of form should liot be 
considered bv the courts unless there is reason to ld i eve  that a ~lefend- 
ant  has been misled by the form of the cl~nrge, or n a s  not apprised b l  
its terms of the nature of the offense whirh he n a s  held to ails\\cr. 
Where the defendant thinks that an indictment, otllernise objectionable 
in form, fails to impart iriforrliaticn sufficiently specific as to the liature 
of the charge, he may before trial move the court to order that a bill of 
particulars be filed, a~i t l  the court will not arrest the judgment after 
verdict vhere he atternpts to r e sene  his fire until he takes first the 
chance of acquittal. S. G. Brndy, 107 T. C., 636." 

The point is also made by the defendant Cook that  the evidence te i~ds  
to show embezzlement, rather than larceny, on the part of John ,lllman, 
he being foreman of the waste-house of the Cannoll llills, and, therefore, 
it is collterlded, the charge of receiling must fail. I n  reply to this sug- 
gestion, it is sufficient to say the fact that Allman was cmployed by the 
Cannon Mills Company as forrr~lan of the n aste-house did liot change his 
theft of the goods from larceny to embedenlent .  The goods ncre  not 
taken from the waste-house. They nere  sometimes collcealed in the 
waste-house a t  night after they had been purloirled elsewhere. But  
Allman a t  no time had lawful possession of the property. 

The  final objection taken by the defendants is to the order of the court, 
made out of term and out of tlie county and a t  the time the cases were 
settled on appeal, directing the clerk to correct his entry as to the ver- 
dict against thc defendants Whitley and Coolr. I t  seems that the entry 
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made at the trial was simply "guilty of receiving as to R. M. Cook, 
A. W. Whitley," whereas the verdict as returned by the jury was "guilty 
of receiving stolen goods knowing them to have been stolen as to R. M. 
Cook, A. W. Whitley." The objection is not to the substance of the 
change (8. v. Brown, 203 h'. C., 513, 166 S. E., 396), lmt to the manner 
and time of the correction. 

I f  the matter were material we would be disposed to sustain the objec- 
tion, for it has been the uniform holding iri this jurisdiction that, except 
by consent, or unless otherwise authorized, a judge of the Superior 
Court, even in his own district, has no authority to hear a cause, or to 
make an order substantially affecting the rights of the parties, outside 
the county in which the action is pending. Bisanar v. Suttlemyre, 193 
N.  C., 711, 138 S. E., 1. Still this would not work a new trial of the 
cause, but simply an order of remand to have the correction properly 
made. S. v. Brown, supra; Summerlin v. Cowles, 1C7 N.  C., 459, 12 
S. E., 234. However, the change in the instant case is not regarded as 
material or needed. S. v. Kinsauls, 126 N .  C., 1095, 313 S. E., 31. The 
record as a whole reveals the clear intent of the jury. 

I t  is the rule with us, both in civil and criminal acticlns, that a verdict 
may be given significance and correctly interpreted by reference to the 
pleadings, the facts in evidence, admissions of the parties, and the charge 
of the court. S.  t i .  Snipes, 185 N.  C., 743, 117 S. E., 500; S. v. Brame, 
185 K. C., 631, 116 S. E., 164; 8. v. Gregory, 153 N .  C., 646, 69 S. E., 
674; 8. v. Long, 52 AT. C., 24; Pierce v. Carlton, 184 N .  C., 175, 114 
S. E., 13;  Kannan v. Assad, 182 K. C., 77, 108 S. E., 383; Howell v. 
Pate, 181 K. C., 117, 106 S. E., 454; Reynolds v. Express Co., 172 N .  C., 
487, 90 S. E., 510; B a d  v. Wilson, 168 N .  C., 557, 84 S. E., 866. 
Tested by this standard, it would seem that the verdict as recorded is 
sufficient to support the judgments. S. v. Gregory, supra. Only in case 
of uncertainty or ambiguity in the verdict is a venire de  novo to be 
ordered. By correct interpretation, the present record makes certain 
that which otherwise might be doubtful. Short v. Kaltman, 192 N .  C., 
154, 134 S. E., 425; Sztterson v. Sitterson, 191 N .  C. ,  319, 131 S. E., 
641. 

Sothing was said in 8. v. Lassiter, ante, 251; S. v. Bzrbee, 197 K. C., 
248, 148 S. E., 249; S. v. Snipes, supra; 8. 2%. Shew, 194 X. C., 690, 140 
S. E., 621, or S. v. TYkitaker, 89 N .  C., 472, which militates against our 
present position. All of these cases, properly interpreted, are accordant 
herewith. I n  none of them was the record capable of interpretation so 
as to support the judgment. Xewbern v. Gordon, 201 N .  C., 317, 160 
S. E., 182. Here, the situation is just the reverse. Severtheless, the 
admonition given in S. v. Whitaker, supra, would seem to be apropos: 
"To avoid embarrassment in cases like this, i t  would be well to follow 



N. C.] FALL TERM, 1935. 665 

the  suggestion of Mr. Bishop, ' that i n  every case of a verdict rendered, 

t h e  judge or  prosecuting officer, or both, should look a f te r  i ts  f o r m  and  
its substance, so f a r  as  t o  prevent  a doubtful  o r  insufficient finding f r o m  
passing i n t o  t h e  records of the court, to  create embarrassment af ter-  
wards, and  perhaps t h e  necessity of a new trial.' 1 Bish. Cr. Pro.,  see. 

831." 
T h e  record is f ree  f r o m  reversible e r ror ;  hence the  verdict a n d  judg- 

ments  mus t  be upheld. 
No error. 

ERNEST E. CARTER, ADMINISTRATOK, V. CONSECTICUT GEKERAL LIFE 
IKSURANCE COMPANY. 

(Filed 1 Xovember, 1935.) 

1. Insurance F d:  R c-Held: Evidence failed t o  show disability a t  t ime 
of termination of employment, and  insurer  was not liable. 

PlaintifYs intestate was insured under a policy of group insurance pro- 
viding disability benetits for employees becoming totally and permanently 
disabled while employed by the company. While in the company's employ 
insured underwent two operations, but thereafter returned to work, and 
later his services with the company were terminated, and he was paid a 
preruium refund, and the pay roll deduction order for insurance cancelled. 
About six months thereafter insured was employed by the company for 
two weeks. Thereafter insured again became ill and died of cancer of the 
stomach. There was e x l ~ r t  testinlony that insured was suffering from 
caucer a t  the time the second operation was performed while he was in 
the employ of the company. Ifcld: The evidence failed to show yerma- 
mil t  and total disability a t  the time insured's employment was terminated 
and the premium refund paid to him, since the evidence discloses that 
insured, after his illness occurring during his employment and before the 
termination of the il~surance contract, worked tull time for the company 
on t n o  differeut occasions, aild was not, thelefore, permanently and totally 
disabled during his employment before termination of the contract. 

2. Insurance E b- 
A policy of insurance will be construed strictly against insurer and in 

favor of insured, but the policy cannot be enlarged by construction b e ~ o n d  
the meaning of the terms used. 

3. Insurance BI c- 
A letter of a physician stating that insured had survived a very serious 

sickness, but was at  that time rapidly improving and should completely 
recover, is held insufficient as notice of permanent and total disability, 
although it would not preclude recovery under the disability clause in the 
policy if in fact the disability proved permanent. 
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APPEAL by defendant from Sink, J., a t  March Term, 1939, of Bux- 
COMBE. 

Civil action to recover on two certificates of group i~su rance ,  one for 
$1,000, the other for $1,250, issued by defendant to  p1:iintiff's intestate, 
an employee of the Gulf Refining Company, a .  subsidiary of the Gulf 
Oil (Jorporation. 

The  certificates in suit provide for payment, in the event of death, to 
the beneficaries named therein, or "in the event of total and permanent 
disability occurring before age sixty, to  the insured himself." 

"Total Disability: Any employee shall be deemed lo be totally dis- 
abled within the meaning of this policy if injuries, sickness, or disease 
continuously prevent him from performing any and every duty pertain- 
ing to his occupation." 

"Permanent Total Disability: I f  said total disability began before 
age 60, and presumably will during his life prevent the employee from 
pursuing any occupation for wages or profit; . . . he shall be 
tleclmed to be totally and permanently disabled within the meaning of 
this policy." 

I t  is further provided in  said certificates that the insurance shall cease 
~rl leaercr the employee ((leaves the service of h is  employer, or cancels 
liis pay roll deduction order," unless converted into a life insurance 
policy according to option contained therein, which was) not done in the 
instarit case. 

With respect to payment of claims, the Master Policy provides a s  
fo1lon.s: ' T o  claim for permanent total disability incurred by an  cni- 
i)loyet. during his period of employment shall be paid a:ter the termina- 
tion of his eniployment, unless the employee gives notice of the disability 
to liis superior i n  nr i t ing  while i n  the employ of the Gulf Compa~iies 
or withill sixty days thereafter." 

'l'ht? certificates i n  suit were issued 13  May, 1930, when plaintiff's 
iutfstate was employed by the Gulf Refining Company as a truck drixer. 
1 1 1  Xay,  1931, the insured underwent an operation for appendicitis, and 

-iugust, 1931, a second operation n.as perforlned for an obstruction 
of thr> colon. A period of convalescence followed, aud in December, 
1031, the insured reported back for ~ o r k .  H e  Jvas giren position of 
sen-ice station attendant on 6 January ,  1932, and ~vorlied until 31 Janu-  
~ r y ,  1932, when his services v i t h  the company were terminated, and the 
1 : ~  roll deduction order for insurance canceled, the insurctl being paid 
a t  the time a premium refund of sixty cents on his group insurance. 
EIc tli 1 not elect to carry his insurance thereafter. 

I'laintiff's intestate later worked for the Gulf Refining Company from 
.?LJuiic, 1932, to 6 July, 1933, relieving a service s ta t io~l  attendallt \rho 
was ill during this period. 
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I n  August, 1932, plaintiff's intestate again became too ill to  work, and 
in the following December, the cause of his disability was diagnosed as 
cancer of the stomach, from which he died in January ,  1933. 

There is testimony that  the cancer was forming for some time prior to 
his death. The physician who operated in August, 1931, testified that 
he was then "suspicious of possible maligaancy," and "in the light of 
hindsight, I know now the vascular growth which I found a t  the second 
operation in August, 1931, was a cancer." 

011 3 Kovember, 1931, the physician wrote the agent of the Gulf 
Refining Company, a t  the agent's request, giving a full history of his 
patient's illness and stating, "We all feel he is the sickest indiridual we 
have ever seen survive," but adding: '!-At present he is rapidly gaining 
in ncight and strength and should make a complete recovery." 

This letter was offered as written notice of disability under the poli- 
cies in suit. 

Demurrers to the evidence or motions to nonsuit; overruled; excclp- 
tions. 

From a verdict finding that  the insured was "totally and pe rmane~~t ly  
disabletl on 31 January,  1932," and that nr i t ten  notice thereof n a s  given 
"his employer nliile in the employ of the Gulf Compaiiies, or w~tlliri 
sixty (60) days thereafter," and judgment thereon, the ilefentlar~t ap- 
peals, assiguing errors. 

R. R. 11'1lliams, Wi l l iam J .  C o d e ,  Jr., and Johnson & Johnson for 
plaznfifl. 

John 1zai.d and Harkins,  Van Il'inkle & ITTalfon, for defendant. 

STACY, C. J., after stating the case: The evidence fails to slion : 
(1) total and permanent disability of insured during period of einplog- 
luelit as defined in the policies, or (2 )  nr i t ten  iiotice of disability to 
supcrior n hile tlie insured n as in tlie employ of the Gulf Companies, or 
x l th iu  sixty (lays thereafter. These are colditions precedent to the 
right of recovery uuder the policies in suit. 

I t  is true, the insured's physician gave it as his opii~ion that  on 
17 October, 1931, the last time he n alted upo11 him, "the boy n as unable 
to do any k i d  of norh  at that  tirrw, or pursue :my kind of occupatioii." 
I\'exertheless, l~luintiff's illtestate did actually perform all the duties per- 
tailling to his employrl~ent, at regular nages, during the n ~ o l ~ t h  of 
January,  1932, until his r lmplo~mcl~t  ceased, and also in tlie folloning 
June  :~iiil July.  These were not trifling or minor jobs, on part-time 
basis, as n a s  the case in Snzrfh v. Equsfable -4ssuran~e Sot it?/;\, 205 
S. C'., 337, 171 S. B., 316, stronely relied upon by plaintiff. They nere  
regular full-time positions, n l l i c l~  were fillcd in ail entirely satisfactory 
mariner and without complaint of any kind. 
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The case is controlled by the decisions in Hill v. Ins.  CO., 207 N .  C., 
166, 176 S. E., 269; Boozer v. Assurance Society, 206 N. C., 848, 175 
S. E., 175, and Thigpen v. Ins.  Co., 204 S. C., 551, 168 S. E., 845. 

There is a natural  feeling that  after an insurance company has re- 
ceived its premiums, it ought not to be allowed to escape liability or to 
avoid responsibility, and the just rule is that policies x d l  be construed 
strictly against the insurers and in favor of the assured. Conyard v. 
Ins. Co., 204 N. C., 506, 168 S. E., 835. "The policy having been pre- 
pared by the insurers, i t  should be construed most strongly against 
them." Bank v .  Ins.  Co., 95 U. S., 673 ; 14 R. C. L., 926. Bu t  it is not 
tlie province of the courts to construe contracts broader than the parties 
have elected to  make them, or to award benefits where none were in- 
tended. Guamntee Co. v .  Xechanics Bank ,  183 U. s., 402. 

The letter of plaintiff's intestate's physician written under date of 
3 Sorembcr,  1931, at the request of the employer's agont, could hardly 
be regarded as written notice of disability under the policies in suit, for  
tlir reason it was not so intended (Trus t  Co. v .  Ashevillc', 207 K. C., 162, 
176 S. E., 268)) and i t  negatives rather than affirms the probable perma- 
ilelicg of plaintiff's intestate's disability. Guy  v .  Ins. Co., 207 N. C., 
278, 176 S. E., 554. This  statement of the physician would not bar a 
rccoxry,  if, in fact, the disability were permanent. Fic>lds v. Assurance 
C'O., 195 K. C., 262, 141 S. E., 743. Bu t  the letter is not regarded as  
atlequate, if relied up011 as  notice of total and permanent disability. 
Tt'yche c. Ins. Co., 207 N .  C., 45, 173 S. E., 697. 

Uildcr the facts i n  evidence, plaintiff's intestate wa3 not entitled to 
w o m r  a t  tlie time the policies in suit w r e  terminated. The motion 
to iioiisuit should have been allowed. 

Reversed. 

J U L I A  ANN STAMEY v. S O U T H E R N  R A I L W A Y  C O M P A S T  

(Filed 1 Sovember, 1935.) 

Cnwiem C d-A passenger on a moving train is  not justified in jumping 
tllerefrom by the mere fact that  he is being carried beyond his station. 

Ikidence tending to show that plaintiff, a passenger on defendant's train, 
:~ttempted to alight from the train while it was still moving after the train 
11ad slowed down without conling to a standstill at the station at a flag- 
st011 ~11e1.e plaintiff intended to get off, i s  he ld  to establish contributory 
iwgligence barring plaintiff's action for dainnges sustained in a fall \Then 
she attempted to alight from the train. 

 IDEAL by plaintiff from Sink, J., a t  May Term, 1935, of IREDELL. 
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Civil action to recover damages for alleged negligent injury. 
On 27 December, 1933, the plaintiff and her companions, Eula  Moore 

and Daisy Stanley, were passengers on defendant's train, going from 
St:~tesville to Catawba, a distance of about twelve miles. As the train 
approached Catawba Station, the plaintiff arid her companions left their 
seats and went to tlie end of the car preparatory to leaving the train 
when i t  stopped. 

Eula  Noore testified for the plaintiff, in part, as follows: "I had 
made the tr ip lots of times and n a s  familiar with the fact that  Catamba 
was a flag-stop. . . . As the train drew into tlie station yard, and 
as our coach was coming under the overhead bridge, about 150 feet east 
of the station, I left my  seat and walked near the door and was standing 
there waiting for the train to come to a dead standstill so we could walk 
around and go down the steps. The train was slowing do~vn kinder as it 
passed under the bridge. . . . Our coach n a s  about 250 feet west 
of the station and about fifteen feet beyond the end of the raised gravel 
nhen Ire got off. . . . I got off just like if the train was standing 
still. The train was moving a tiny bit faster but i t  mas moving along 
slonly. . . . KO one was in sight a t  the time we got off, neither the 
conductor, the flagman, or any other employee of the railroad. . . . 
The train did not stop. I t  was going along slow but never did come to 
a standstill. We thought we could get off without being hurt ,  and that  
is what we did." 

From a judgment of nonsuit entered a t  the close of plaintiff's evidence, 
she appcals, assigning errors. 

John IT ' .  Wallace, Andrew C. ilfaclntosh, Jr., and John R. McLaugh- 
lin for plainlijj'. 

Ii. C'. Kelly, Jack Joyner, and W. C. Feimster for defendanf. 

S ~ a c ~ ,  C. J. A passenger on a moving train is not justified in jump- 
ing therefrom to his injury by the mere fact that  he is being carried by 
or beyond his station. Ciar.ter v. R. R., 165 S. C., 2-14, 81 S. E., 321. 
The general rule is, that a passenger who is injured while alighting from 
a nloring train may not recover for such injuries. Burgin v. R. R., 11.3 
S. C., 673, 20 S. E., 473; Brozcne L .  R. R., 108 N. C., 34, 12 S. E., 938. 

Tliere are exceptions to this rule, e.g., nlien invited to do so by the 
carrier's agent and it is not obviously dangerous; but, according to the 
plai11tifi"s own er idence, the train had passed the station, n-ithout stop- 
ping, :tud was moving "a tiny bit faster7' nheu she and her companions 
jumlxd. Lambeth v. R. R., 66 N. C., 491. This was an  act of con- 
tributory negligence on her part  which bars recovery. Xorrow v. R. R., 
13-1 P\'. C., 92, 46 S. E., 1 2 ;  Denny 1;. R. El., 132 N. C., 340, 43 S .  E., 
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847;  TVafl~ins v. R. R., 116  N. C., 961, 21  S. E., 409. T h e  case is unl ike 
Johnson v. R. R., 130 N. C., 488, 41  S. E. ,  794, and Xznce v. R. R., 9 4  
N. C., 619, cited and  relied upon by plaintiff. 

W e  h a r e  found nothing upon  the  record to  take the case out of the 
general rule. T h e  plaintiff thought  she ~ o u l d  alight i n  safety. S h e  
took rz chance and  lost. 

Afirmed.  
- 

EULA MOORE v. SOUTHERN RAILWAY CONPBNY. 

(Filed 1 November, 1935.) 

APPEAL by plaintiff f r o m  Sink, J., a t  M a y  Term,  1955, of IREDELL. 
Civil action to  recover damages for  alleged negligent in jury .  
F r o m  a judgnleiit of nonsuit entered a t  the close of plaintiff's euidence, 

she appeals, assigning errors. 

,John Ti7. Wallace, Andrew C .  XacIntosh, Jr., and John R. NcLaugh- 
!in for plaintif. 

R. C .  Rclly, Jack Joyner, and TV. C. Feimsfer for defendant. 

PER C ~ R I A I I .  T h i s  is  a companion case to Sfamey v. Ry. Co., anfe,  
668. Both  cases a r e  exactly alike. T h e  facts  a r e  the  same. T h e  opin- 
ion ill t h e  S i a m y  case is  controlling here. 

Affirmed. 

IN RE CART ELTGESE SSELGROVE. 

(Filed 1 Sorember, 1935.) 

1. Certiorari A a-Writ of certiorari will lie only upon showing of merit 
and that applicant is not guilty of lachrs. 

The clerk entered ;In order allowing a gunri1i:ln ndditional compensation 
for ehtraordinnry sclr ices. Respo~~dent  fnilcd to 11erfec.t his a p ~ ~ a l  from 
t l ~ e  clerk's order, and thereafter apl~lied to the judge of tlie Superior Court 
f ( ~ r  a writ of coftorari.  The petition for ccr'tiora~ i \Ins denied upon the 
court's findin? of lacliw nnd demerit. H c l d :  The tlenial of the petition 
\ \ as  nitliout error, certiorari lying only npon a shoning that applicant 
\ \as  ]lot mil ty  of Inches nncl tlint probable error was committed on the 
11(~:11ii~c. 

2. Rcfrwnce A a- 
Tlic. nl)l)oiiitment of a referee by tlie judge to :~scertain the facts in 

rwnrcl to a petition for cwtiorc~ri is not :I rcfrrence under the code, but 
only n nlrtliod cmployc~tl by tlie judge to acquniiit himself with the facts. 



K. C.] FALL TERM,  1935. 671 

APPEAL by respondent, The Veterans Administration, from Crannzer, 
J., at  Chambers, Favetteville, 4 June,  1934. From CCAIBERLA~D.  

Petition by guardians of incompetent World W a r  ~ e t e r a n  to pay 
11. C. Blackwell, attorney and coguardian, additional compensation in 
tlie sum of $600 for extraordinary services performed arid expcnqes in- 
curred in the management of tlie ward's estate. 

The facts are these: 
1. The petition of the guardians was filed n i t h  the clerk of the Supe- 

rior Court of Cumberland County, 27 Januarp,  1934, under authority of 
C. S., 2202 (12).  

1. This petitior~ u a s  alloned 19 February, 1934, after hearing, it being 
found that  the amount requested was "a reasonable and fa i r  compensa- 
tion for such services and expenses." 

3. Notice of appeal by respondent, The  Veterans Administration, was 
giren in open court, but apparently was not perfected, due to some mis- 
understanding. 

4. Thereafter, 011 9 April, 1934, the respondent applied to the judge 
of the Superior Court for a writ of certiorari to bring u p  the case for 
review. 

3. Finally, after some cross-firing betv-een the parties, tlle judge, at 
the May Term, 1931, Cumberland Superior Court, ordered that  thc dis- 
p~lteci questions of lam and fact be heard before Hon. Charles G. Rose, 
"referee for and on behalf of the court," ~ 2 1 0  was directed to report to 
the judge not later than the first clay of the J u n e  Term, succeeding. 

6. Tlie referee found that  the reqporident had not properly perfected 
its appeal from tlle order of the clerk, and recommended that the same 
be dismissed. H e  further recommended that, upon the merits of the 
c a v ,  the order of the clerk be affirmed. 

7.  At the J u n e  Term, 1934, the judge adopted the ~.econime~ldations 
of the referee, and denied respondent's petition of 9 April for writ of 
t ert iorari. 

From this ruling the respondent appeals. 

Robert H .  D y e  for petifioner. 
,I. L). DcRanzuo and J .  If. Tl*hiLtington for  rcspo idcn f .  

STACY, C'. J .  The single question of law presented by the appeal is  
nlictlier error was committed in dcnying respondent's application and 
motion for ~ ( i r f i o r u r l .  Tlie court's ruling is based upon t l ~ e  dual ground 
of laches and demerit. Killg 1 % .  T a y l o ~ ,  I88 N. C.. 4.50, 124 S .  E., 751. 
The judgment must be affirmed on authority of v h a t  mas said in 8. z.. 
Anyel ,  19-1 S. C., 715, 140 S. E., 727: "Certiorari is a discretionary 
x r i t ,  to be issued only for good or sufficient cause shown, and the party 
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seeking it is  required not only to negative laches on his part  in prose- 
cuting the appeal but also to show merit, or that  he has reasonable 
grounds for asking that  the case be brought up and reviewed on appeal. 
Simply because a party has not appealed, or has lost his I-ight of appeal, 
even through no fault of his own, is not sufficient to ei t i t le  him to a 
certiorari. 'A party is entitled to a writ of certiorari when-and only 
when--the failure to perfect the appeal is clue to some error or act of 
the court or its officers, and not any fault  or neglect of the party or his 
agent.' Womble v. Gin CO., 194 N.  C., 577, 140 S. E., 230. Two 
things, therefore, should be made to appear on application for certiorari: 
First, diligence in prosecuting the appeal, except in cases where no 
appeal lies, when freedom from laches in  applying for ihe writ should 
be shown; and, second, merit, or that  probable error was committed on 
the hearing. S. v. Farmer, 188 N.  C., 243, I24  S. E., 562." 

The appointment of a referee, for and on behalf of the court, was not 
a reference under the code, as respondent seems to think, but only the 
method employed by the judge of acquainting himself with the facts. 

Affirmed. 

STATE v. ROLAND EARLE ALLEX AISD LOWELL RIASSIE. 

(Filed 1 November, 1935.) 

1. Criniinal Law L a-Appeal in this case is dismissed for defendants' 
failure to make out and serve statement of case withill time fixed. 

Where defendants fail to make out and serve their stattlment of case on 
appeal within the time fixed, they lose their right to proscscute the appeal, 
:111d tlie motion of the Attorney-General to docket and dismiss will be 
allowed, but where defendants have been convicted of a capital felony, this 
will be done only after an inspection of the record for errors appearing 
upon its face. Attention is called to the duty of tlie clerk of the Superior 
Court relative to notifying the Attorney-General of app~?als in criminal 
cnses. C. S., 4634. 

3. Criminal Law L d-Appellant must docket appeal at first term of Su- 
preme Court after rendition of judgment or apply for certiorari. 

An appeal must be brought to the first term of the Supreme Court 
beginning after the rendition of the judgment, and same d ~ k e t e d  fourteen 
dnjs before entering the call of the district t o  which it belongs, and when 
this has not been done, and no application for certiorari made, the appeal 
will be dismissed. 

MOTION by State to docket and dismiss appeal. 
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Attorney-General Seawell and Assistant Attorney-General Aiken for 
the State. 

STACY, C. J. At  the September Term, 1934, Rowan Superior Court, 
the defendants herein, Roland Earle Sllen and L o ~ w l l  Massie, were 
tried upon indictment charging them with the murder of one D. mi l l  
Reeves, r h i c h  resulted in a conviction of murder in the first degree and 
sentencc of death as to both defendants. From the judgment thus 
entered, the defendants gare notice of appeal to the Supreme Court, and 
by conscnt were allowed sixty days within ~ ~ h i c h  to make out and serve 
statement of case on appeal. The clerk certifies that nothing has been 
done towards perfecting the appeal; that the time for serving statenlent 
of case has expired, and that 110 extension of time for filing same has 
been recorded in  his office. S. v. Ttril1ian?s, ante, 352; S. v .  Brown, 206 
N. C., 747, 175 S. E. ,  116. 

The prisoners, having failed to make out and serve statement of case 
on appeal within the time fixed, have lost their right to prosecute the 
appeal, arid the motion of the Attorney-General to docket and dismiss 
must be allowed. 8. v. Villiams, supra; S. u. Johnson, 205 N. C., 610, 
172 S. E., 219. I t  is custoniary, howc~er ,  in capital cases, whrre the 
life of the prisoner is involved, to examine the record to see that no error 
appears upon its face. S. v. Williams, supra; 8. 2;. Goldston, 201 K. C., 
89, 158 S. E., 926. This we have clone in the instant case without dis- 
covering any error on the face of the record. S. L>. Wrlliams, supra; 
S. v. Vamlet,  206 N.  C., 568, 174 S. E., 451. 

There is still another reason why the motion of the Llt tor~~ey-General  
must be allowed. .The case was tried and judgment rendered before the 
commencement of the Spring Term, 1935, of this Court. Herwe, the 
appeal IT-as due to be brought to such term, the next succeeding terin, 
and docketed here fourteen days before entering upon the call of the 
district to which the case belongs. Failing in this, application for 
certiorari at  the Spring Term was required to preserve the right of 
appeal. S. v. Harris, 199 N .  C., 377, 154 S. E., 628; Pruift  c. Tl'ood, 
ibid., 788, 156 S. E., 126. The case was neither docketed in time nor 
was application for certzorari made at  the S p r i ~ i g  Term. This n a s  
fatal  to the appeal. S .  9. Rector, 203 Y. C., 9, 164 S. E., 339; S. u. 
Farmer, 158 N.  C., 243, 124 S. E., 562. 

Attention is again directed to what was said in S. v. Etheridge, 207 
N. C., 801, 178 S. E., 556, and S. v. fl'atson, ante, 70, relative to notify- 
ing the Attorney-General of appeals in criminal cases as required by 
C. S., 4654. 

Appeal dismissed. 
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R O L A N D  M I L L S  AND C H A R L O T T E  M I L L S  v. T H E  K O R T H  CAROLINA 
J O I N T  S T O C K  L A N D  BANI< ET AL. 

(Filed 1 November, 1935.) 

Pleadings D +Action held properly dismissed upon demurrer for mis- 
joinder of parties and causes of action. 

An action against insurer to reform plaintiff's fire insurance policy and 
to upset settlement and recover an additional sum under the policy as 
reformed, and against plaintiff's mortgagee to restrain foreclosure and 
recover rents, is defective in that the several causes do not affect all 
parties to the action, and the action is properly dismissed upon demurrer 
for misjoinder of parties and causes. C. S., 507 

APPEAL by plaintiffs from Small, J., a t  September Term, 1935, of 
PITT. 

Civil action (1) to reform fire insurance policy issued by the Virginia 
Fi re  and Marine Insurance Company, (2 )  to upset settlement and re- 
cover additional sum under said policy, as reformed, for fire loss, and 
(3 )  to restrain foreclosure and recover rents from the North Carolina 
Joint  Stock Land Bank. 

Demurrer interposed for misjoinder of both parties snd causes; sus- 
tained ; exception; appeal. 

P. R. Hines and Julius Brown for plainiifs. 
Lewis G. Cooper for defendant Insurance Company, 

STACY, C. J. Plaintiffs have incorporated three causes of action in 
the same complaint. The first two arise out of the insurance policy 
issued by the Virginia Fi re  and Marine Insurance Company; the other 
is based on a deed of trust given to secure a loan from I he North Caro- 
lina Joint  Stock Land Bank. The several causes do not affect all the 
parties to the action. C. S., 507. The complaint, therefore, is bad as 
against a demurrer. Atkins v. Steed, ante, 245, and cases there cited. 

Dual misjoinder of parties and causes works a dismissal upon de- 
murrer. Carswell v. Whisenant, 203 K. C., 674, 166 E .  E., 793; Shu- 
ford 'L'. Yarb~ough,  198 N. C., 5, 150 S. E., 618; Shemzcell v. Lethco, 
198 E. C., 346, 151 S. E., 729; Bank v. Angelo, 193 N .  C., 576, 137 
S. E., 703; Shore v. Holt, 185 N. C., 312, 117 S.  E., 165. 

Affirmed. 
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KEWRIAN ET AL. V. WATKINS ET AL., BOARD O F  COUNTY COhIhIIS- 
SIONERS, AXD ROTSTER ET AL., BOARD O F  ELECTIONS O F  VANCE 
COUNTY. 

(Filed 1 Sovember, 1935.) 
1. Statutes  A e- 

The constitutionality of a statute may not be tested by injunctive pro- 
ceedings unless the party seeking the injunctive relief alleges and shows 
that he will suffer irreparable damage from the enforcement of the 
statute. 

2. Same: Injunctions B e-Plaintiffs held not  entitled t o  enjoin election 
t o  determine whether repeal s ta tute  should apply t o  t h e  county. 

Plaintiffs sought to enjoin the holding of an election under ch. 493, 
Public Laws of 1933, to determine whether the county should be subject 
to a statute which provided for the repeal of the general law relating to 
intoxicating liquor and for the sale of intoxicating liquor under county 
supervision and control, and provided that sale otherwise than a s  per- 
mitted by the statute should be a misdemeanor. Plaintiffs, residents and 
taxpayers of the county and of other counties of the State, contended that 
the statute under nhich the proposed election was to be held was uncon- 
stitutional. Held:  Plaintiffs \Tere not entitled to the injunctive relief 
sought, since if taxes should be levied to meet the expense of putting the 
statute into operation, plaintiffs hare  an adequate remedy a t  lam, and 
since plaintiffs have an adequate remedy against alleged unconstitutional 
discriminations of the statute by violating the statute and pleading its 
unconstitutionality a s  a defense, or by prosecuting under C. S., 395 ( 2 ) ,  
the persons doing the acts alloned by the statute to nhich they object, 
and plaintiffs not being entitled to injunctive relief in the absence of a 
showing of direct injury or an invasion of their property rights resulting 
in irreparable injury. GrintW v. Board of Educatio)?, 183 N. C., 408, cited 
and distinguished in that the General Assembly has authorized the holding 
of an election as  contemplated in the present case, nhile in the Grifith 
case, supra, the proposed election was without authorization. 

CLARKSON, J., dissenting. 

APPEAL f r o m  Devin, J., a t  J u n e  Term,  1935, of VANCE. Affirmed. 
T h i s  i s  a n  equitable action, wherein the  plaintiffs sought to  enjoin the  

defendants f r o m  holding t h e  election and  pu t t ing  into effect the other 
provisions of chapter  493 of the  Publ ic  Laws of 1935, upon the ground 
tha t  said s tatute  is  unconstitutional and  void. 

T h e  plaintiffs base their  pr incipal  contentions upon  their  allegations 
t h a t  some of then1 a r e  residents and  taxpayers  i n  Vance County and  t h a t  
others of them a r e  residents a n d  taxpayers  i n  other counties in  the State ,  - .  

and  t h a t  they a r e  informed and  believe tha t  said s tatute  is  unconstitu- 

tional f o r  t h a t  i ts  provision f o r  financing t h e  operation of the  s tatute  

f rom the  general county funds  permits  the incurr ing of debts and the 

pledging of the  f a i t h  of the county without a bill f o r  tha t  purpose hav ing  
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bcen passed on three several readings on three different days, and for 
that the statute is a local, special act relating to health, abatement of 
nuisances, and quality of liquors for human consumption, and regulating 
labor and trade, and the said statute mas enacted by a partial repeal of 
the general law, in  violation of Art .  11, sections 14 and 29, respectively, 
of the Constitution of North Carolina; and for that  sa d statute grants 
privileges and immunities to some which it withholds from others, and 
thcreby denies equal protection of the law to those within the jurisdic- 
tion of the State, in violation of the 14th Amendment to the Constitu- 
tion of the United States. 

The  judge of the Superior Court denied the ilijunctive relief sought, to 
which ruling the plaintiffs excepted and appealed to the Supreme Court, 
assigning errors. 

J .  I f .  Bridgers for appellants. 
George C. Green, Perry & Rittrell, Julius Banzet, Stuart Smith, and 

Frank Uanzet for appellees. 

S c r i ~ i w x ,  J. A perusal of the statute which the plaintiffs seek to 
have declared unconstitutional discloses that i t  providee for an  election 
to be held to determine whether a statute which carries two major pro- 
visions shall become the law in  Vance County, these ~rovis ions  being, 
first, to  repeal the general law prohibiting traffic in alct3holic beverages 
as it relates to said county and to establish a method for its sale therein 
under county supervision and control, and, second, to make the traffic 
i n  alcoholic beverages in said county, otherwise than provided in said 
statute, a misdemeanor, and prescribing punishment therefor. 

The  plaiiitiffs nowhere allege that  they will suffer any direct injury 
or tllnt there will be any invasion of their property righis if the election 
is held, or if the statute is put  into effect as a result of the election, and 
i t  is nell  settled in this jurisdiction that  allegations to such effect must 
be made by those who would seek to have the courts declare an  act of the 
Legislature in contravention of the organic law. Only those who can 
allege and proye that  there will be irreparable damage to thein by the 
enforcement of a statute are privileged to ask the judizial department 
to exercise its high prerogative of setting at naught a solemn act of its 
coordinate legislative department. Noore v. Bell, 191 N .  C., 305; It70pd 
v. Braswell, 192 N. C., 588; Yarborough v. N. C. Pa& C'ommission, 196 
N. C., 284. "Courts never pass upon the ronstitutionality of statutes, 
except i n  cases wherein the party raising the question a leges that he is 
deprived of some right guaranteed by the Constitution, or some burden 
is imposed upon him in  violation of its protective provisions." St. 
Georgrl v. Hardie, 147 N. C., 88 (97) .  "The party who invokes the 
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power (of a court to declare an  act of the Legislature unconstitutional) 
must be able to s h o ~ ,  not only that  the statute is invalid, but that  h r  has 
sustained or is immediately in danger of sustaining some direct in jury  
as the result of its enforcement, and not merely that  he suffers in some 
indefinite way in  common with people generally." Willoughby on the 
Constitution of the United States (2d Ed.), sec. 13, p. 20, quoting X a s s a -  
c h u s e f t s  v. X e l l o n ,  208 U.  S., 447. 

The allegations that  the plaintiffs are residents and taxpayers in 
Korth Carolina, some in Vance and some in other counties, and that  the 
putting into operation of the provisions of the statute may be financed 
from the general funds of Vance County do not amount to an allegation 
of direct in jury  or of an invasion of property rights of the plaintiffs, 
since, if this expense is to be mct from the general funds already col- 
lected, thc plaintiffs will not be called upon to pay taxes for this pur- 
pose, and if such expense is to be met from funds yet to be raised by 
taxation, which is  not yet apparcnt, the plaintiffs have their remedy 
a t  law. 

The allegations of discriminations cannot avail the plaintiffs. since 
they have an  adequate remedy a t  law for any and all alleged discrimina- 
tory features of the statute. Should the plaintiffs desire to do those 
things made unlawful by the terms of the statute they can do so, and if 
indicted for so doing they may then plead the invalidity of the statute, 
and if their contention as to its unconstitutionality is well founded, the 
indictment will fail. C o n n o r ,  J., for the Court, in X o o r e  I$.  Be l l ,  s u p r a ,  
writes: "The validity of a statute enacted by the General Alssen~bly of 
North Carolina, declaring certain acts therein defined to be unlawful, 
and irnposing punishment therefor, as crimes nhich do not affect prop- 
erty or property rights, and vhich  do not expose to oppression or rexa- 
tious litigation one who denies the pov-er of the General Alssembly, under 
the Constitution of the State to enact such statute, in the event that he 
shall 1-iolate its prorisiolis, may not be determined in an action to re- 
strain and enjoin a public officer who is required by the statute to enforce 
it. The  invalidity of a statute, upon the ground that  it is in violation 
of the Constitution of the State, is a good defense upon a prosecution in 
the courts for a violation of its provisions. Upon such prosecution his 
plea may be heard;  its validity will then he determined by the courts in 
the exercise of their jurisdiction to see that no person is 'taken, impris- 
oned, or disseized of his freehold, liberties, or privileges, or outlawed or 
exiltd, or in any manner deprived of his life, liberty, or property. but Ly 
the law of the land.' " 

I f  the plaintiffs are aggrieved by the acts of others and desire to pre- 
rent  them from doing those things which the statute permits, but which 
were prohibited under the former law which the statute repeals, they 
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have an  adequate remedy a t  law by having indicted and prosecuted those 
persons doing such things, and if the later statute is ul  constitutional i t  
will not avail as a defense. Provision for such prosecution by the State, 
a t  the instance of an  individual, to prevent an  apprehended crime against 
his pwson or property is contemplated by Consolidated Statutes, see. 
395 ( 2 ) ,  and a n  adequate remedy a t  law is thereby furnished. ' 

I n  speaking to the question as to the exercise by this Court of the 
authority vested in it to declare acts of the Legislature void when they 
are in conflict with the Constitution, Stacy, C. J., in  a concurring opin- 
ion in Wood v. Braswell, supra, says: "Such authority it3 inherent in the 
judicial power and i t  is obligatory on the courts to declare the law in  all 
cases, when properly presented. Bu t  it is only in  cases; calling for the 
exercise of judicial power that  the courts may render harmless invalid 
acts of the Legislature; hence, for  this reason, they never anticipate 
questions of constitutional law in  advance of the necessity of deciding 
them; nor do they venture advisory opinions on conf,titutional ques- 
tions." See, also, Person v. Doughton, 186 N .  C., 723 ( 7 2 5 ) ,  and cases 
there cited. 

This case is not like Grifith v. Board of Education, 183 N.  C., 408, 
where i t  was said that  ('. . . an injunction will issue to restrain 
the holding of an  election where there is no authority for calling it, and 
where the holding of such an election would result in a waste of public 
funds," cited and relied upon by plaintiffs; for here the General Assem- 
bly has authorized the holding of the election to ascertain the sense of the 
people upon a question of public policy, and thus to determine whether 
the act, shall become operative in the territory affected. 

The whole case resolves itself to this:  The plaintiffs sought in a court 
of equity to restrain an  election. I t  was freely conceded upon the argu- 
ment that unless the statute in question is unconstitutional, the plaintiffs 
were not entitled to  the relief sought. I t  must likewise be conceded, we 
think, that  unless irreparable injury would result to the plaintiffs from 
the mere holding of the election to determine whether the statute shall 
become operative, their remedy is not presently by injunction. 

We hold, i n  the absence of any allegation or finding of facts that  the 
plaintiffs will be irreparably damaged or suffer any invasion of their 
property rights by a compliance with the statute, that  the question of the 
constitutionality of chapter 493 of the Public Laws of 1935 was not 
properly before the court, and that  his Honor correctly denied the in- 
junctive relief prayed for in the complaint. 

Affirmed. 

CLAI~KSOK, J., dissenting: I think the act unconsti:utional as im- 
pinging four articles of the Constitution of North Carolina, and void for 
uncertainty, and injunctive relief should have been granted. 
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Article I, see. 7, is  as follows: "No man or set of men are entitled to 
exclusi~ e or separate emoluments or privileges from the community but 
in consideration of public services." 

Article I, see. 31 : "Perpetuities and monopolies are contrary to the 
genius of a free state and ought not to be allowed." 

The  above are fulidamcntal democ2ratic principles of "equal rights and 
opportunities to all, special privileges to none." The caption of the act 
in controversy, chapter 493, Public Laws 1935, is as follows: '(An act 
to exempt Pasquotank County from the provisions of LZrticle 8 of chap- 
ter 66, Volume 3, of the Consolidated Statutes, known as the Turlington 
Act, and t o   it up an Alcoholic Control Board for flzr county of Pucquo- 
fank." (Italics mine.) Section 1 : "That the provisions of article cight 
of chapter sixty-six, L olume three, of the Consolidated Statutes of Sort11 
Carolina, knovn as the Turlington Act, shall not apply to Pasquotank 
County, Carteret County, Craven County, Onslow County, P i t t  County, 
Martin County, Beaufort County, Halifax County, Franklin County, 
Wilson County, Edgecombe County, Warren County, Vance County, 
Lenoir County, Rockingham County, Nash County, and Greene 
County." Then near the end of the act, between sections 26 and 
27 (the ratification clause), is the following: "Sec. 9. Should a ma- 
jority of the qualified voters a t  the election herein provided for ~ o t e  i11 
favor of the sale of liquor under the provisions of this act, the board 
herein named for the enforcemerit of this act and to provide for the sale 
of liquor shall establish and maintain a store for the sale of liquor under 
the prolisions of this act in Southern Pine.;, in the county of Xoore, 
nlieii a petition requesting such estahlislirnent sliall be presented to such 
board signed by a majority of the qualified voters of llcll'eill's T o w -  
ship ill Moore C o u ~ ~ t y ;  and sliall lilienise establish and maintain ;I store 
for the sale of liquor under the prorisions of this act in Pinehurst, In 
IIoore County, nlien a petition requesting such cstahlishnient sliall be 
prwel~ted to such board slgncd by a majority of the qualified ~ o t e r s  of 
Mineral Sl~ri i igs T o n l ~ i h i p  in Moore County. The finding of ~ u c h  
board tliat sucli petition in  either case is signed hy a majority of sucli 
qualified xoters sliall be conclusive of such fact." 

The caption of the act is the Allcoholic C'oritrol Eoard for the County 
of Pasquotank; this special p r i~ i l ege  to Southern Pines ant1 Pinehurst 
n a s  to be presented "to such boardn-the P a q u o t a n k  County Board- 
hut on the argunicnt it n a s  stated tliat Wilsoll County .\lcoholic Control 
Board is running one and arraiiging to  run  the other of t1ie.e two 
stores-thus sending liquor from Wilson County, some 120 milei, o ~ e r  
territory subject to the Turlington Act, to Soutlierii Pines (Pineliurqt 
now operating a liquor store), ~ r i thou t  any authority under the act. 
The Alcoholic Control Board of TVilson County is selling and controlling 
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the liquor stores in  these towns. I s  this thing possible where lam and 
order should be respected? 

The  act confers special privileges on citizens of Vance County that  i t  
denies to those of others, by providing different punishment for the manu- 
facture of liquor from that  i n  other counties. Sec. 19 provides a fine of 
$5,000, or imprisonment not exceeding two years, or both. T h e  general 
law makes the first offense punishable as a misdemeanor and the second 
offense a felony. A citizen of Vance County, under the assailed act, can 
manufacture liquor, and under the judgment of a kindly court be impris- 
oned for a day ;  whereas, a citizen of Wake or Wayne counties for the 
second offense must be punished as for a felony. 

Sec~. 21 makes manufacturing and sale, etc., by clubs punishable by not 
exceeding $500 fine and not exceeding six months imprisonment, while 
similar malefactors in same county not operating clubs, etc., are punish- 
able by fine of $5,000 or imprisonment for two years, or both. 

Sections 12 and 1 9 :  Gives right to sell friends and refuse others. 
Gives right to sell one more than another. Requires board to purchase 
and sell on order and authorizes the board to refuse to  sell when not on 
order. Authorizes transport and possession of four quarts of liquor in 
Vance County, and thereby discriminates against people outside such 
county, and particularly against the plaintiffs in Wake and Wayne 
counties in this action. Discriminates against advertisers of liquors in 
other counties. (Secs. 10 and 12.) Makes possessiol of still lawful 
i n  Vance County, by repeal of the Turlington Act, and unlawful in other 
counties not in the bill; therefore, grants special privileges to citizens of 
Vance which it denies to citizens of Wake and Wayne. B y  repealing the 
Turlington Act, possession of liquor is not prima facie  evidence of pos- 
session for sale i n  Vance County while i t  is  i n  other counties not in the 
ac t ;  and especially the plaintiffs herein, residents of Wake and Wayne 
counties. Confers special privileges on citizens of Vance County by 
repeal of search and seizure provisions of Turlington Act, not enjoyed 
by ciiizens of other counties. I t  relieves certain persons from civil lia- 
bility for act that others would be liable for and pre.;ents redress for 
definite rights for breaches of contracts or torts. The  money goes into 
the coffers of these cou~ities to the exclusion of all other counties and the 
State. 

The  foregoing are  only illustrative of the numerouj privileges con- 
ferred on citizens of Vance County by the attempted repeal of the Tur-  
l i~igton h t  as to that  county. 

The  people of this State, on 27 May, 1908, voted '(Against the manu- 
facture and sale of intosicating liquor" by a major i t j  of 44,196. On 
'7 Sovember, 1933, this State, out of a total vote of 415,536, voted 
184,572 majority for dry delegates against the repeal of the Eighteenth 
Amendment. The General Assenibly passed the "Turlington Act," Pub-  
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lic Laws 1923, ch. 1, to carry out the mandate of all the people of the 
State, it  was a general State policy that  no liquor should be sold in the 
State. "Touch not, taste not, handle not for beyerage purposes" was the 
mandate of the people. I t  is a matter of common knowledge that the 
platforms of both political parties in the State, one since 1908 and the 
other for perhaps 20 years, have recognized that  the vote of a11 the peo- 
ple of the State in 1908 was binding on them. 

I n  Ximonton v. Lanier, 71 X. C., 498, the charter of the Bank of 
Statesville was given the special privilege to lend money a t  a higher rate 
than the general State lav .  Referring to ,Irticle I, sees. 7 and 31, 
Bynum, J., said 503) : "The wisdom and foresight of our ancestors 
is nowhere more clearly sho~vn than in prox-iding these fundamental 
safeguards against part ial  and class legislation, the insidious and ever 
norking foes of free and equal government." 

I n  State v. Fowler, 193 N. C., 290, me find an attempt was made to 
change this State policy (p.  291) : "The General Assembly a t  the ses- 
sion of 1925 passed a public-local law applicable to the counties of 
T r a n s y l ~  ania, Jackson, Clay, Graham and Polk. The  Public-Local 
Laws 1925, ch. 114. . . . Sec. 2 : 'That any person or persons who 
sllall be convicted of any of the offeiises hereinbefore me~itioncd (manu- 
facturing, selling or offering for sale, transporting, buying, or having 
liquors on hand for the purpose of sale, or any other violation of the 
prohibition law) shall be guilty of a misdemeanor and shall, for the first 
offense. be fined not less than  fifty dollars nor more than one hundred 
dollars, and for  a second or further similar offense shall be imprisoned 
not less than six months nor more than tx-o years, and shall be required 
to pay all costs and sums taxed as a reward against such convicted per- 
son, i n  addition to such fine or imprisonnlent as herein mentioned.' " 
At p. 292, Sdarns,  J., for the Court, said: "This provision, ~ v e  think, i s  
a guaranty that every valid enactment of a general law applicable to the 
whole State shall operate uniformly upon persons and property, giving 
to all under like circumstances equal protection and security and neither 
laying burdens nor conferring pririleges upon any person that are not 
laid or conferred upon others under the same circumstances or conditions. 
6 R. C. I,., 369, sec. 364; 36 Cyc., 992; 1 2  C. J . ,  1187, see. 955;  1 6  '2. J., 
13<52, see. 3189; S.  v. Bargus, 53 A. S.  R .  (Ohio),  628; Jones v. R. R., 
1 2 1  A. S. R. (I l l . ) ,  313; Cooley's Const. Lim., 554, et  seq. . . . 
This principle, i t  should be uiideretood, was not designed to interfere 
alitl does not interfere v i t h  the police power of the State, the object of 
which is to promote the health; peace, morals, and good order bf the 
people, to iricreaqe the industries of the State, to tierelop its resources, 
and to add to its wealth and prosperity." 

I n  Ploft v. E'erguson, 202 N. C., 446 (this lvas a public-local law 
applicable to one county, giving certain privileges to certain corpora- 
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tions), it  is said, a t  page 451 : "The passage of laws not of uniform 
operation, the granting of special privilege, and the like, are ordinarily 
contrary to our constitutional limitations. Equal  protection of the law 
and the protection of equal laws are fundamental. 'The statute of 
limitations cannot be suspended in particular cases while allowed to 
remain in force generally. Holden v. James, 11 Mass., 396; Davison v. 
Johomot,  7 Met., 388. . . . The general exemption laws cannot be 
verified for particular cases or localities. Bull  v. Conror,, 13  Wis., 233, 
241. The Legislature, when forbidden to  grant dirorcw, cannot pass 
special acts authorizing the courts to grant  divorces in  particular cases 
for causes not recognized in the general law.' Tef t  v. T e f t ,  3 Mich., 67;  
Simonds v. Siwmnds, 103 Mass., 572; Cooley, supra, note a t  p. 809. 
Const. of K. C., Art. 11, sec. 1 0 ;  Cooke v. Coolie, 164 N .  O., 272. . . . 
Cooley's Const. Lim., Vol. 1, note under Powers Legislative Department 
May Exercise, p. 261: 'Gambling cannot be made a crime everywhere 
except "within the limits or enclosure of a regular race course." S. v. 
M'alsh, 136 No., 400, 37 S. W., 1112, 35 L. R .  A, 231; see, also, S. v. 
Eli;abc'fh, 28 Atl., 51, 23 L. R. A, 525.'" 

I n  Hendrix v. R. R., 202 K. C., 579 (580-I), Stacy, C. J. ,  said:  "If 
this be the correct interpretation of ch. 699, Public-Local Laws 1927, 
then, so f a r  as litigants plaintiff, residing in the city of High Point  or 
within one niile thereof, are concerned, the original jurisdiction of the 
Superior Court of Guilford County, with the few exceptions noted, is 
closed to them, while such jurisdiction is open to all other parties plain- 
tiff. This runs counter to the organic law, whether such legislation be 
regardrd as creating a special privilege or entailing a discrimination. 
Ploft  v. Ferguson, ante, 446; S .  v. Fowler, 193 K. C., 290." 

I n  Edgerton v. Hood, Comr., 205 N .  C., 816, Connov, J. ,  i t  is  held 
(syllabus) : '(Chapter 344, Public-Local Lams of 1933, as amended by 
chapters 540 and 541, Public Laws of 1933, providing that  depositors of 
certain closed banks might sell their claim for deposits to persons in- 
debted to  the banks a t  the date of their closing, and that  the liquidating 
agents of such banks should accept such purchased claims a t  their face 
value in payment of the purchaser's debts to the banks, i:i held unconsti- 
tutional and roicl, i t  being in violation of Art. I, see. 7, which prohibits 
exclusive and separate emoluments or privileges except for public service, 
in that the act allows only creditors who were depositors to sell their 
claims only to debtors of the bank a t  the date of their closing in dis- 
crimination against other debtors and creditors of the banks, and in that  
i t  applies only to banks within certain designated countiss, and in some 
instances only to towns and townships in the designated counties, in 
discriniination against debtors and creditors of closed banks in other 
sections of the State, and in that  it applies only to bcnks within the 
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designated areas which had been closed for eighteen months prior to the 
ratification of the act in discrimination against debtors and creditors of 
banks in such areas which closed suhsequerit to the specified time, all of 
which classifications are unjust and arbitrary." The present act applies 
to 17 counties and Southern Pines and Pinehurst. 

There are general statutes i n  this State against gambling, bawdy 
houses, fornication and adultery, etc. Cau i t  be said that the Gcneral 
Assembly, undw these sections of the Constitution, could by rote of the 
people in  the above counties allow them to have gambling, bawdy Iiousrs, 
and free love? I t  is  unthinkable. Then n h y  l iquor? 

I n  State v. Xorris, 206 N. C., 191, this Court has said, a t  pp. 197-8: 
"This is a government founded on the consent of the governed, a democ- 
racy, the best so f a r  devised by tlle human family. The will of the 
majority under constitutional limitations, the supreme lam of the land. 
The use of alcohol is recognized as a habit-forming drug. The Gcneral 
Assembly of North Carolina, Public Laws of 1929, ch. 96, passed an  act 
to require in the public schools of the State instruction 'of the effect of 
alcoholism and narcotism on the human system.' This teaching to have 
the effect to prevent the use of these habit-forming drugs, so destructive 
to the human family." 

The General ,Zssernbly of S o r t h  Carolina, 1935, passed a more strin- 
gent act to teach this danger to the children of the State in the public 
schools. Chapter 404. The policy of the State was against the sale of 
intoxicating liquors-like the policy now of a Sta te  System of Riglirvays 
and Schools. The Pasquotank Act was passed, as shown by its place in 
the Public Laws 1935, at the end of the session-practically the last 
act-by common knowledge after midnight. N a n y  had gone home and 
in the dying hours of a General Assembly that was tired and worrl from 
being in session several months over the appointed time. No notice or 
opportunity to be heard mas given to the opposition. That  it was passed 
hurriedly is perhaps the reason for its vagueness and uncertainty. I do 
not believe that  the manner and method of the passage of this act ap- 
peals to the fair-minded people of this State, vhatever is their opinion 
on the subject of liquor. 

The  record of the rote of 7 November, 1933, shows that  1 2  of these 
counties voted against dry delegates to the Constitutional Con~en t ion  in 
regard to repeal of the Eighteenth Amendment; and the others for dry 
delegates by a close margin, except Rockingham. .I11 the other counties 
of the State voted for dry delegates. There are 100 counties in the 
State, these counties named in this act hare  a special privilege over the 
others. 

I t  is a matter of common kno~vledge that  for months the General 
,Issernbly had before it the "Hill Bill"-to repeal the Turlington Act- 
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which was defeated. This was the sober judgment of the General As- 
sembly-it was a fa i r  contest in the open. A11 this is cited to show the 
policy of the State. 

The  case of Guy v. Commissioners, 12.2 N .  C., 471, is easily distin- 
guishable. At  the time the decision was rendered (1898) the act of 
1908, which was ratifiecl by the people 27 May, 19013, had not been 
enactcxd, and the policy of the State was then changed :md "against the 
manufacture and sale of intoxicating liquor." 

,Irticle 11, see. 14, of the Const, of N. C., is as follom~ : "No law shall 
be passed to raise money on the credit of the State, or to pledge the fai th 
of the State, directly or indirectly, for the payment of any debt, or to 
impose any tax upon the people of the State, or allow the counties, cities, 
or  towns to do so, unless tlle bill for the purpose shall have been read 
three times in each house of the General Assembly and passed three 
several readings, which readings shall have been on three different days, 
and agreed to by each house respectively, and unless the yeas and nays 
on the second and third readings of the bill shall have been entered on 
the journal." 

The Pasquotank Bill was not passed in conformity with the above 
provicions of the Constitution. That  i t  was a revenue measure and 
pledged the credit of the cities and towns is, in my opinion, beyond 
question. Sec. 1 6  is  as follows: " In  order to carry tlle provisions of 
this act into effect, county commissioners are authorized and directed 
to  advance from the general fund of said county such sums as may from 
time to time be necessary to purchase stocks, fixtures, and equipment, 
and to provide operating capital and expensw to carry out the provisions 
and enforcement of this act." See, also, sertion 10. Under the County 
Budget System, a t  the time the act was passed there could be no general 
fund. Adams v. Durham, 189 N. C., 232, does not apply, in that  case 
the money was secured from sale of property. 

I t  was argued that  the county may not have to spend any money on 
these liquor stores-that is not the question. They can and are author- 
ized to make contracts. They have no  right "to raise money on the 
credit," directly or indirectly, of the cities or towns. I t  is  not the 
anlourit involved, but the Constitution that  prohibits using revenue unless 
the act is in conformity with the Constitution. 

I n  Claywell v. Commissioners, 173 N. C., 657 (659-560), i t  is said:  
"And the comn~issioners hare  avowed their purpose not to issue to the 
limit specified, but only the proportionate part of the mdebtedness for 
the rcmaining townships. But, as said in  Lung v. Development Co., 
169 N .  C., pp. 662-4, in reference to a similar argument:  'It  is no 
answer to this position that  in the particular case before us no harm is 
likely to occur or that  the power is being exercised in 3. considerate or 
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benevolent manner, for where a statute is being squared to requirement 
or constitutional provision it is what the law authorizes and not what 
is being presently done under it, that  furnishes the proper test of its 
validity.' . . . (p. 661) An endeavor therefore to maintain the road 
commission and leave them without means to carry out any of the duties 
imposed upon them by lam would be worse than useless." 

The Liquor Board is a County Board. The  memberb have to take 
oath of office. I t  has the power conferred by the act to make contracts, 
sign notes, etc. (SC 16).  I t s  poners are analogous to the powers of the 
County Board of Education to contract for teachers. The Court has 
held that the contracts of County Board of Education are binding on 
the counties, and that taxes must be l e ~ i e d  to cnforce these contracts. 
B a m p f o n  v .  Board of Education, 195 N .  C., 213. 

I t  pro1 ides for the unlanful  and iiir alid delegation of legislative 
poner to the Liquor Boards, contrary to the decisions of this State and 
the United States. Provzsion Co. v. Daves, 190 5. C., 7 ;  Albertson c. 
dlberfson,  207 N .  C., 547 (550) ; Schlecter PouIIrj~ Lase, 79 Law Ed., 
858; 12 Corpus Juris ,  911; Panama Re f .  Co. v. Ryan,  293 U. S. ,  p. 388. 
Boards are given power to malie rc,gulations and rules regarding trans- 
portation, sale, and other matters "nhich said regulations shall h:ir e the 
force and effect of law." (Section 3.) The bill is not justified as an 
exercise of police poncr. S f a f e  v. Fowler, supra, p. 192. I t  does not 
p r ~ n i o t c  health, peace, morals, and good order, or add to the vealth and 
prosperity of the State. Barbier 1. .  Connelly, 113 U. S., page 27; 12 
C'. J., 1183. I n  the exercise of police power, classification must not be 
arbitrary. Broadfoot v. E'ayefleudle, 121 li. C., p. 418; S fa t e  v. E'olcler, 
supra. I t  attempts to supersede the law of the land. State v. Fowler, 
supra. The Constitution is supreme over the police power. State v .  
Xoore ,  113 x. C., 697. I t  goes xithout saying that, under Art. VII ,  
see. 7, Const. of X. C., the sale of intoxicatilig liquor is not a "necessary 
expensc," nor is  i t  a public purpose or undertaking. 

Art. 11, sec. 29, is, in pa r t :  "The General dssernbly shall riot pass any 
local, private, or special act or resolution . . . relating to health, 
sanitation, and the abatement of nuisances; . . . regulating labor, 
trade, mining, or manufacturing, . . . nor shall the ~ e n e r a < A s s ~ m -  
bly enact any  suclz local, private, or special act b y  the partial repeal of 
a genela1 law, but the General hsse~nbly  may at any time repeal local, 
private, or special laws enacted by it. Any local, private, or special act 
or  resolution passed in violation of the provisions of this section shall 
be void. The General llssemhly shall have power to pass general laws 
regulating matters set out i n  this section." (Italics mine.) 

The above section of the Constitution went into effect on 10 January,  
1917. Reade v. Durham, 173 N.  C., 668. 
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The general law against the sale and manufacture of intoxicating 
liquor was passed in 1908, and this general law has nevw been repealed, 
therefore the present act in controversy comes within the inhibition of 
the above constitutional provision: ( 'Sor  shall the General Alssembly 
enact any such local, private, or special act by the partial repeal of the 
gencral law." The  Guy case, supra, was decided prior to the abore 
constitutional amendment, so was Garsed v. Greensboro 126 X. C., 159. 
This section of the Constitution, adopted by a ~ o t e  of the people, x a s  for 
the purpose of preventing this kind of legislation. 

The act provides for "the abatement of nuisances." (Sec. 21.) N. C. 
Code, 1933 (Xichie) ,  section 3180-"Nuisance against public morals," 
illegal sale of liquor is designated as one. The  act regulates trade and 
manufacturing. The  courts have uniformly held that  1 quor business is 
trade. S f a f e  v. T.170rfh, 116 N.  C., 1007; Arey v.  Comrs. 138 N .  C., 500; 
12'ayne Xercanfi le Co. v.  Aft. Olive, 161 N.  C., 121. The act is a local 
law. In, re Ilarris, 183 N .  C., 633; Armstrong v. Comrs, 185 N. C., 
405; Day v. C o m ~ s . ,  191 K. C., 783. I n  S f a f e  v. Devine, 98 N. C., 778 
(783)) i t  is said:  "We do not say that  there may not be local legislation, 
for i t  is very common in our statute books, but that  an act divested of 
any peculiar circumstances, and per se made indictab e, should be so 
throughout the State, as essential to that  equality and uniformity which 
are fundanleiital conditions of all just and constitutional legislation." 
S f a f e  v.  Fowler, supra. 

The  act is void for uncertainty and vagueness-it i:; so loosely and 
obscurely drawn as to be incapable of enforcement, and therefore void 
for uncertainty. I t  says that  it shall become effective in the counties 
named in section 1 when ratified by a majority of the qualified voters i n  
said counties participating in a n  election to be held n said counties 
upon the call of tlie county commissioners of said respective counties. 
Sec. 241/2, in part, says : "Provided, that  this act shall ro t  become effec- 
t i ~ e  until approved by a majority vote of the qualified T-3ters of Pasquo- 
tank, P i t t ,  Beaufort, Martin, Halifax, Edgecombe, Cirteret ,  Craven, 
Onslow, Wilson, Greene, Lenoir, Warren, Vance, Franklin and Nash 
counties participating in an  election to be hflld in  said counties upon the 
call of the board of couiity commissioners of said respective counties, to 
be held u-ithin 60 days from the ratification of this act." The statute 
is so t lrann as to indicate that  a majority of the voters in every one of 
the counties must vote in favor of tlie act before it beconles effectire i n  
any of tlie counties. No election has been held in Franklin County, and 
Rockii~glianl voted against the act, so that  if the literal meaning of the 
words of the statute are considered, there has been no election, the limi- 
tation of 60 days fro111 date of ratification for holding said election has 
lmseil, and hence the act has not been ratified in accordance with 
section 24;:) and therefore i t  is void. 
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Again, the act in i ts  title purports to exempt Pasquotank County only 
from the provisions of the Turlington Act ;  then in  its second section 
sets up  county liquor con~missions in each of 16 additional counties, and 
it then proceeds to outline the duties of the liquor control board of 
Pasquotailk County. Do the pro~is ions  applicable to the liquor control 
coimnis~ion apply also to the liquor control commissions in the other 
c o u ~ ~ t i e s  n a m d  in the a r t ?  L \ i ~ d  if qo, silice each liquor cormnissioli is 
a lav unto itwlf, not simply n i t h  regard to all State laws, but within 
Pasquotank County, or In othcr counties, v h a t  shall the othcr law en- 
forcement authorities do?  I f  there is conflict between the liquor boards 
and the l axs  of the Legislature, nhich  shall the law enforccn~eiit forces 
follow? I s  the enforcement of the statutes n i t h  regard to liquor placed 
solely u ~ ~ d e r  control of the liquor commissiori? , h d  since each liquor 
control co~nrnission can qet up  a diffwent set of rules and regulations for 
each c o u ~ ~ t y ,  this makes i t  a local a ~ ~ d  y)ecial act for each county, but it 
is ostensibly an  act concerned only n it11 Pasquotank County. 

The statute under nllich tlic purported :luthority was given Pasquo- 
tank County, and 16 other couiities. to permit the sale of liquor, is so 
indefinite and obscure In it. terms as to make i t  impossible to determine 
x i t h  any certainty its meaning. I t  is the declared law of S o r t h  Caro- 
lina that "a statute must be callable of c.onstruction and iuterpretation; 
otherwise, it  will be inoperative and roiil. The Court must use every 
authorized means to ascertain and give it a11 intelligent meaning; but if, 
after such effort, it  is found to be impossible to solve the doubt and 
disp ' l  the obscurity, if no judicial certainty can be settlcd upon as to 
the mealiii~g, the Court is not at liberty to supply-to make one. The 
Court mag not allow 'conjectural interpretation to usurp the place of 
judicial expositiori.' There must be a competent and efficient exprrssion 
of the legislative nill." S. I . .  Partlozo, 91 N. C., 550. 

Speaking to the question, as is now involved in this case, in Drake v. 
Drake, 15  IT. C., 110, Chief J u 5 t ~ c ~  Rufin, delivering the opinion of the 
Court, said:  "Whether a statute he a public or a private one, if the 
terms in n hich it is couched be so vague as to convey no definite meaning 
to tliose n-hose duty it is to execute it, either ministerially or judic.ially, 
it  is ilec~ssarily inoperative. The law must remain as i t  x i s ,  unless that 
~ h i c h  professes to change it be itself intelligible." 

S o t  only is  this the lam in  Kor th  Carolina, it  is also the lam in other 
jurisdictions, the general rule being stated in Re. Di. Torio, 8 F. ( d d ) ,  
279, as follows: "An act nhich is so unccrtain that  its meaning cannot 
be deternliaed by any knowl rules of construction canuot be enforced. 
I f  110 judicial c e r t a i n t ~  can be settled upon as to the meaning of a 
statute, the courts are riot a t  liberty to supply one. I t  must be capable 
of construction and an interpretation; o t h e r ~ ~ i s e ,  it  will be inoperatibe 
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and void. -In act is void where its language appears on its face to have 
a mt.aning, but i t  is impossible to give it any precise or intelligible 
application in the circu~nstances under which i t  is intended to operate." 
Authorities cited for this rule include People u. Sweifzer, 107 N. E., 902, 
266 111.) 459, 1916 B., 586; People v. Briggs, 86 N .  E., 522, 193 N. Y., 
457; d. 21. West Side Slreet By. Co., 47 S. W., 959, 146 Mo., 155. 

The general rule is well stated in 25 R. C. L., 810: "When an  act 
of the Legislature is so vague, indefinite, and uncertain that  the courts 
are unable to determine with any reasonable degree of certainty what the 
Legislature intended, or is so incomplete, or is  so conflicting and incon- 
sistent in its provisions that  it cannot be executed, it will be declared 
inoperative and void." 

As already pointed out, the act is so loosely and obscurely drawn as to 
be incapable of enforcenlent, and therefore yoid for uncertainty, bringing 
it n i t h m  the principle upheld in Sfate ex rel. Hickey v. Levita~z, 210 
X. W., 111, 190 TT'is., 646, 48 A. L. R., 434-an original action brought 
to enjoin defeildants, one of whom was the State T r e a s ~ r e r ,  from enforc- 
ing the provisions of an alleged unconstitutional act I-egulating whole- 
sale produce business, and from incurring expenses or paying out money 
on acbcount of such act. The statute was held void, the demurrer of the 
defe~ldants overruled, and the injunction made permanent. Certainly, 
its invalidity is so clear and apparent as to bring it within the principle 
l a d  down in  G r i f i l l ~  v. Board of E'duca2lon, 183 N .  C., 408, where i t  was 
said that "An illjunction will issue to restrain the holding of an  election 
uliere there is no authority for calling it, and where the holding of such 
all election would result in a waste of public funds." 

I?~junctzon z s  the remedy. While it is well settled that  the remedy to 
test the constitutiol~ality of a local  la^, making a violation of the statute 
a criminal offense, is not open to one ~ h o  has violated the act, Xoore v. 
Bell, 191 N. C., 303, such is not the question involved in  this appeal. 
Tllc auestion involved here is  not the criminal riolation of a statute. but 
ail act which undertalxs to exempt seventeen couiities from the provi- 
sions of a State-wide act, and to set up  alcoholic control boards. The  
facts a i d  circumstances of the instant case bring i t  within the exception 
described in Xoow v. Bell, supla, uhich is relied upcln in the Court's 
opiiiion as authority for its refusal to uphold an injui~ction to restrain 
the eliforcement of a I oid and u~lcoiistitutional statute Associafe Jus- 
t i c e  Co?l?zor called attention to the exception in Moore v. Bell, supra, 
p. 311, as follows: "In Advertising Co. 7.. Ssheville, 189 N .  C., 737, 
Justice Adams, in the opinion for the Court, says: '. . . But  this 
gelieral rule is not universal in its general application; on the contrary, 
it is subject to well recognized exceptions. I f  it  appear that  an ordi- 
iianct: is unla~vful, or in conflict with the organic law, and that  an  in- 
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junction against its enforcement is  necessary for the protection of prop- 
erty rights or the rights of persons otherwise irremediable, the writ is  
available in the exercise of the equitable powers of the court. Spe the 
concurring opinion of Jlr. ,Tustice H0X.e in Turner c. Xelc Bern, supra, 
and the concurring opinion of X r .  Justice Brown in R. A. v. Goldsboro, 
155 N .  C.,  365. The principle is clearly anti forcefully enunciated in 
recent oninions of the Suurenle Court of the United States.' I n  addi- 
tion to tlie authorities cited by dustite Adanzs, see Sew Jei-sty c. Sur- 
gent, decided January ,  1023, and reportrd in 70 L. Ed., 177." 

While this Court refused to pass upon the constitutionality of a statute 
in H'ood v. Emswell, 192 E. C., 588, in ~vhich the plaintiffs sought to 
restrain the collection of a license tax of fire dollars upon motor vehicles 
in Anson County, it  was upon the ground that  the plaintiffs hat1 not 
alleged that  they were owners of motor ~ e h i c l e s  or that  the sheriff had 
collected or attempted to collect the license tax, and it was not suggested 
that  in a proper case the ral idi ty of a statute mould not be considered in 
an injunctive proceeding. Indeed, i n  a decision of this Court, cited as 
an authority in the Court's decision in  the instant case, it  was held that 
('. . . an  injunction will issue to restrain the holding of an  election 
nhere there is  no  authority for calling it." Grifith c. Board of Educa- 
tion, supra. To say that  a change of policy under a void statute 
is on a parity with a statute imposing a small license, is going entirely 
too far .  Yarborough c. C'ommission, 196 N .  C., 284, cannot be held as 
an authority for the position that  this Court will not consider tlie con- 
stitutionality or the validity of a statute, for in that  casc, although it 
was stated that  "the plaintiff had no interest in any of the land alleged 
t o  be subject to condemnation," this Court did pass upon the constifu- 
tionality of the statute involved i n  that proceeding and upheld its 
validity. 

The case of Person v. Doughton, 186 N.  C., 723, which is also cited 
in the opinion, has no application to the present case, for the reason 
that  it v a s  an application for a writ of mandamus, but even so, i t  was 
not laid do~ir i  as an absolute rule that  a writ of mandamus would be 
issued by declaring an act of the Legislature unconstitutional, but i t  \%as 
stated that '(it is rarely, if ever, proper to award a mandamus where i t  
can be done only by declaring an act of the Legislature uncoristitutioiial." 
Certair~ly, it  was not held that  a writ of rnandamus would issue to 
enforce tlie provisions of a void statute. The  contrary was held, a writ 
of ~nandamus would not issue under such conditions. 
Sf. George v. IIardie, 147 N .  C., 88, also cited in the opinion, has no 

application to the facts of this case. A11 that  was held in that  case was 
that the master of a schooner could not complain of a law limiting the 
number of qualified pilots because he was not himself a pilot and did not 
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seek to become one. I t  cannot be held as a matter of law that  a citizen 
of Pasquotank, Warren, or Vance counties does not have an  interest in 
an  election which sole aim is to upset the declared policy of a State in a 
general law, applicable to the entire State, and this election is to be held 
under the provisions of a statute so indefinite and uncertain that  nobody 
can determine its meaning. Certainly, a citizen of the counties affected 
by this purported statute is not in the same position as that of a master 
of a schooner who complains that  pilots seek to limit their number with 
a view to providing a living wage for those engaged in piloting vessels. 

I t  is well established that  equity will enjoin the th 3eatened enforce- 
ment of an  alleged unconstitutional law when it is made manifest that  
otherwise property rights or the rights of persons would suffer irrepara- 
ble injury. Advertising Co. v. Ashcville, supra. The general principle 
has been well stated in Jewett Rros. & Jewett v .  Small (5 .  D.) ,  105 
K. W., 738 (740)' as follo~vs: "A court of equity has a~i thor i ty  to enjoin 
its (statute's) enforcement if it  be unconstitutional, for  the purpose of 
avoiding a multiplicity of suits, and because the p l a i n t 5  has no adequate 
remedy at law." 

I n  14  R. C. L., 434-5, the principle is stated as foll(nvs: "As a void 
statute affords no protection to those who execute it, suc:i persons may be 
enjoined from acting thereunder, when there is  no adequate remedy a t  
law. The well recognized exception to the general rule, supported by 
the great weight of authorities, is that  where some irreparable injury 
will be occasioned to a private individual by the acts of a public officer 
or board by virtue of some alleged unconstitutional lam, courts of equity 
will take jurisdiction and issue an injunction to restrain the commission 
of the act complained of. This exception is founded oc the theory that, 
as an  incident to the protection of property, a court of equity may refuse 
to recognize as valid a clearly unconstitutional act of the Legislature, 
because the Constitution is the paramount law of the land, which every 
suitor can invoke when an infringement of his rights is threatened under 
some law in  violation thereof." 

I n  32 C. J., 243, see. 385, we find: "An injunction is proper to re- 
strain an officer from acting under an unconstitutional or otherwise - 
invalid statute, where irreparable in jury  to complainant will result 
therefrom." The Court's position that  only those who allege that  irre- 
parable damage will be done them by the enforcement of a statute are 
privileged to ask the judiciary to consider the constitutionality or the 
invalidity of a statute is not in accord with past decisions. Many 
actions have been brought in the courts to restrain the enforcement of a 
statute, and i t  has been customary to pass upon the merits of the conten- 
tion. 

I n  Claywell v. Commissioners, 173 N. C., 657, the plaintiffs, citizens 
and taxpayers of Burke County, brought an  action to restrain the board 
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of road commissioners from issuing county bonds. Certainly the issu- 
ance of $300,000 in  bonds would not have caused the taxpayers of Eurke 
County irreparable damagr, but this Court considered the merits of the 
controrersy, holding that the invalidity of a portion of the act rendered 
the whole invalid. 

I n  Snider  zl. Jackson County ,  175 N. C., 590, the plaintiff, a resident 
and taxpayer, brought an action to restrain the board of county commis- 
sioners of Jackson County from issuing bonds, levying special taxes, and 
pledging the credit of the county to the establishment of a farm-life 
school in that county, basing his application for an injunction upon the 
fact that  no election had been held, as required by law, authorizing the 
board to incur the indebtedness and to levy the tax. I t  mas not ques- 
tioned by this Court that he had the right to bring the action, although 
i t  could not be alleged that  the establishment of the farm-life school 
would cause him irreparable injury, i n  fact, it  might more logically have 
been argued that  i t  would benefit him. Instead of booting him out of 
court because he could not allege irreparable injury, this Court consid- 
ered the merits of the case. Associute Jus f ice  B r o w n  x7rote the opinion 
upholding the contention of the taxpayers that  an act of the Legislature 
was void and of no effect. 

I n  Guy v. Commissioners, 122 N. C., 471, supra, an  action was 
brought in Cumberland County to enjoin the dispensary board of that  
county from establishing and maintaining the dispensary authorized by 
chapter 235, Public Laws 1897, and to enjoin the county commissioners 
from paying out any county funds or pledging the credit of the county 
for the support of such dispensary and from engaging in the sale of 
liquor under said act, and to  have said act declared unconstitutional. 
The  board of county commissioners was enjoined from paying out any 
of the county funds, and the plaintiff appealed. This Court did not shut 
the door in his face on the ground that  having alleged no irreparable 
injury, he could not ask the court to consider the constitutionality of the 
act of the Legislature. On  the contrary, it  .considered thoroughly the 
questions raised as to the validity of the statute. 

Again, in Cfarsed v. C'ommissioners, 126 N .  C., 159, the plaintiff 
brought action to annul by injunction the Greensboro dispensary on the 
ground that  an  act of the 1899 Legislature mas void. No question mas 
raised as to his right to bring the action or as  to the right of this Court 
to pass upon the constitutionality and validity of the act. The plaintiff 
in that  case did not allege irreparable injury, nor n a s  i t  necessary in 
this case. The  Garsed case, supra, was decided before the new coristitu- 
tional amendment went into effect. 

Of course, there are cases in which only an allegation of irreparable 
injury is sufficient ground for an injunction, one being a civil trespass, 
Lumber  Co. v. Cedar CO., 142 N.  C., 411, but it by no means follows 
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that such an  allegation must be made to test the constitutionality of an  
act. I t  is too broad and sweeping, too devastating to f,ay that  a citizen 
must allege irreparable damage to him before he can have a court pass 
upon tlie constitutionality or the validity of a statute that  he and learned 
counsel, by wliom he has been advised, believe to be void and of no effect. , " 

contrary in purpose to the declared public policy of the State-its aims 
in contravention of the State Constitution. I f  these be not sufficient 
 rounds for a court to consider the merits of the contentions of eminent " 
public citizens, then indeed it may be said that the courts have abdicated 
from their functions as preservers of the liberties of tlie people. 

I n  Russell v. Troy, 159 K. C., 366, the plaintiff sought to restrain the 
issuance of $20,000 in bonds after an election had becw held upon the 
ground that the statute under which they would be issued was void. - 
H i s  contentioli was upheld. No allegation of irreparable damage was 
considered in passing upon the plaintiff's contentiol~s. Instead this 
Court acted in its judicial capacity and declared the statute invalid. 
No doubt the plaintiff was a taxpayer and had an  interest to that extent 
in the action. 

I t  has been argued that the establishment of these liquor stores would 
provide sufficient revenue to maintain thein, arid that, therefore, plain- 
tiffs in this action cannot be heard to complain because they would not 
be damaged as to their property. This takes too narrow a view of the 
case. The majority have a right to rule, but they do not have the right 
to do so by illegal means, and cc~ ta in ly  any citizen rejiding within the 
district included in the purported statute is entitled to the same consid- 
eration as a citizen interested in law observance as a taxpayer who may 
have to pay a few more dollars in taxes because of the issuance of bonds. 

I n  Paschal v. Johnson, 183 Pu'. C., 130, the plaintiff brought an action 
to restrain the issuance of $50,000 in school bonds, in a consolidated 
school district in illamance Countv. While his contention as to the 
invalidity of the statute under bh ich  the bonds were issued was not 
upheld, there was no allegation of irreparable injury ;~equired in order 
for him to be heard in court. On the contrary, this Court passed upon 
his contention. 

Among the learned counsel appearing for parties in the cases brought 
before this Court, who considered that  they had a t  least a right to be 
heard on the merits as to their contentions, that  the Pasquotank Liquor 
Commission Act is void and of no effect, unconstitution,il in purpose and 
aim, and contrary to the legally declared public policy of the State, were 
the f'ollowing: Justice L. R. Varser, a former membl2r of this Court, 
Col. John  D. Langston, I. C. Wright, J .  H. Bridgws, W. H. Yar- 
borough, A. P. Godmin, LeRoy Scott, G. M. Beam, A. D. Ward, K. A. 
Pit tman, and others. They based their cause of action upon the allega- 
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tion that  the statute was unconstitutional, null and void, asking for an 
injunction not only to restrain the defendants from holding an election 
but also to restrain them from taking any action n n d ~ r  said statute, such 
as  renting or buying stores, or establishing any liquor stores, or buying 
or selling any liquors or alcoholic belerages, or appointing any merllbers 
of the Alcoholic Beverage Colltrol Board, or in any n a. spending money 
or pledging the fai th arid credit, or borrowing any money. 

Not only was the unconstitutionality and invalidity of the statute ably 
upheld in learned briefs, but it was also debated a t  length in oral argu- 
ments before this Court. I t  was not only as>umcd by counsel for the 
plaintiffs in this action that  they had a right to he heard on the question 
of the constitutionality and validity of the statute, but albo some of the 
able counqel for the deferidant? thought injunction the remedy. 

R. W. Lucas et  al. obtained a restraining order from Frizzellc, J., 
on '34 June,  1933, against the board of county cdmmirsioners of Beau- 
fort County e t  al., returnable before Cranmer, J . ,  a t  Elizabeth City, 
2:30 p.m., 28 June, 1935, to s h o ~  cause n h y  the order should not be 
continued to tlic trial of the action. Small, J., issued a restraining order 
against R. W. Lucas et  al. (a day sooner), r e f u ~ n a l ~ l e  27 J u n e ,  1935, a t  
4 p.m., in it, i11 part, is the following: "The said plaintiffs, their agents 
and attorneys, a re  hereby enjoined and restrained from applying to any 
court in Korth Carolina for any order or rule in any way interfering 
n i t h  the defendants in the performance of any of the duties hereinbefore 
referred to, arid let the said plaintiffs above named take notice that they 
are directed to show cause, . . . if any they hare, why this re- 
straining order should not be continued to the final hearing of this 
cause." 

Those representing the board of county commissioners of Beaufort 
County et al.  thought a restraining order was the remedy, and had 
Small, J . ,  issue a restraining order against a restraining order. Perhaps 
never before has there been such legal procedure in this State. Now the 
position seems to be reversed, and an  injunction is not the remedy. 

I f  the statute was void and of no legal effect, as the plaintiffs contend, 
they were entitled to an injunction against the holding of the election, 
Grif i fh  v.  Board of  E d u c a t i o n ,  supra,  but if the election had been held, 
under a roid statute, they would h a l e  the right to restrain the defend- 
ants from proceeding under the statute. To say that a citizen may not 
raise the question as  to the validity of a roid statute until it  has been 
shown that  he has suffered irreparable injury is going entirely too far ,  
and is nof in accord with the decisioiis of this Court. But, taking all 
the facts alleged in the complaint, i t  showed irreparable injury without 
using the words. The complaint prayed for "general relief," which 
covered every equitable right in a court of equity. 
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Some of the other numerous cases in which injunctive relief was 
granted by this Court, although there was no allegation of irreparable 
damage to the plaintiff, are State D. Scott, 182 N .  C.: 868; Newton v. 
Ilighway Commission, 192 N .  C., 56; Carlyle v. Highway Commission, 
193 N. C., 36; see N. C. Prac. &: Procedure (McIntosh), sections 837 and 
859. Glenn v. Commissioners of Durham, 201 N .  C., 233. 

I n  Glenn v. Commissioners of Durham, supra, the plaintiff secured an 
injunction to restrain the defendants from issuing certain funding bonds 
in the amount of $65,000. Affirming the decision of the lower court in 
granting the injunction, this Court held that the Legislature cannot ex- 
tend the Constitution even in times of stress, that what constitutes "spe- 
cial purpose" for which an unlimited tax can be levied under the Consti- 
tution is a question for the court, Chief Justice Stacy declaring: "The 
Constitution is the protector of all the people. I t  stands as their shield 
and buckler in fair weather and foul; and in periods of panic and de- 
pression, it is to them (as the shadow of a great rock in a weary land, a 
shelter in the time of storm.' " I n  Xurphy v. Green::boro, 190 Pu'. C., 
268, a taxpayer was held to be entitled to injunctive relief. 

I n  Raleigh v. Trustees, 206 S. C., 485, an action for injunctive 
relief, Associate Justice Connor, speaking for this (Court, raised no 
point as to the right to enjoin; nor was the point raised in illartin v. 
Commissioners of  Wake County, ante, 354, which he wrote for the Court. 

North Carolina has become one of the greatest agr ic~l tural  and indus- 
trial states of the Union. She has gained this prominence since the 
enactment of the laws against the manufac2ture and sale of intoxicating 
liquors. To say that the Turlington Act cannot be enforced is to re- 
treat--"impossibility" is not in  the vocabulary of North Carolinians. 
They helped win the Battle of King's Mountain, which was the fore- 
runner of Cornwallis' surrender at  Yorktown. I n  the War Between the 
States she was "First at  Bethel, furtherevt at  Gettysburg and last at 
Appomattox." I n  the World War, North Carolina, South Carolina, 
and Tennessee broke the Hindenburg Line. 

This act is unconstitutional and should not be upheld, but the Turling- 
ton Act enforced. No person, family, community, zounty, state, or 
nation has or ever will reach the height of health, happiness and pros- 
perity that is addicted to the use of intoxicating liquor. I t  is worse than 
war, pestilence, and famine. Already statistics in one of the counties 
having liquor stores for September, 1935, show an increase of 300 per 
cent in drunkenness and 100 per cent in drunken drivers. You cannot 
have more liquor and less crime. I t  is an evil that must be destroyed, a 
habit-forming drug like opium and other narcotics. The financial un- 
soundness, not only in wreckage to the individual, but, to sell the intoxi- 
cating liquor to get the revenue, five to ten times the amount of money 
is sent out of the State to foreign liquor dealers. 



A'. C.] FALL T E R M ,  1935. 695 

T o  m y  mind, the act is jungle, crazy-quilt legislation, and a blot on 
the garment of this great commonwealth, and every power should be 
exerted to wipe this blot off. I f  the arm of this Court is legally too 
feeble, the counties must throw off the galling yoke. Then, again, there 
is another forum, and one in which all the people of the State can have 
a hearing in regard to such special privilege legislation. The  Constitu- 
tion of this State is the Ark of the Covenant for law and order and good 
government. 

I11 this dissent I am mindful of Polonius' advice to his son: 

'(To thine own self be true, 
And i t  must follow, as the night the day, 
Thou canst not then be false to any man." 

(Shakwpeare-Ilaml~t.) 

1 have disagreed with my brethren of the bench with no intention of 
being disagreeable. The contest of the organizations in 1908 and 1933 
against this evil is worthy to be preserved and emulated. I t  was not 
hate, but human sympathy, in the effort to solve the greatest of all evils. 
"We are against the evil, not against those who differ with us. I n  other 
vocations and duties, we mould wish them godspeed." 

May I add : 
"In the sweetest bud, 

The  eating canker dwells." 

Fo r  the reasons giren, I think the judgment of the court below should 
be reversed. 

S P R U N T  ET AL V. H E W I J E T T  ET AL., B O A R D  O F  COMJIISSIONERS,  AND 

G A R D N E R  ET AL., B O A R D  O F  E L E C T I O S S  O F  N E W  HARTOVER 
COUNTY, AND MACMILLAN ET AL., XETV H A N O V E R  COUNTY ALCO- 
H O L I C  CONTROL BOARD,  A N D  C I T Y  O F  WILMINGTON.  

(Filed 1 ;\'orember, 1935.) 

APPEAL by the plaintiffs and defendants from Prizzelle, J., a t  J u l y  
Term, 1935, of NEW HANOVER. 

Varser, AIcIntyre & Henry and I .  C. Wright for plaintifs. 
Bellamy & Bellamy and Bryan & Campbell for defendants. 

SCHENCI~, J. This is an  equitable action wherein the plaintiffs, upon 
allegations of unconstitutionality, sought to enjoin the defendants from 
holding the election and putting into effect the other provisions of chap- 
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ter 415 of the Public Laws of 1935, which provides for an  election to be 
held to determine whether the statute which carries two major provi- 
sions shall become the law in New Hanover County, these provisions 
being, first, to make the general law prohibiting traffic in alcoholic bev- 
erages (Art. 8, ch. 66, Vol. 3, Consolidated Statutes) inapplicable to 
New I-Ianover County, and to establish a method for such traffic under 
county supervision and control, and, second, to make th,? traffic in alco- 
holic beverages in said county otherwise than provided in said statute 
a misdemeanor and to prescribe punishment therefor. 

The several judgments of the court below denied orders restraining 
the holding of the election and the putting into operation of the other 
provisions of the statute, except the provision for financing such opera- 
tions from general county funds, and to these judgments denying injunc- 
tive relief the plaintiffs excepted and appealed, and to those provisions 
in the judgments allowing injunctive relief against the h a n c i n g  of the 
operations of the statute from general county funds the defendants ex- 
cepted and appealed. 

While there are some differences between Chapter 413 of the Public 
Laws of 1935, i n r o l ~ e d  in this case, and chapter 493 of said laws, in- 
volved in  the case of ATewman e f  al. v. @'athim et al., Board of County 
Comnzissioners, and Roysfer et al., Board of Elections of Vance County, 
ante, 675, the general provisions of the two statutes are to the same effect, 
and the pleadings in the two cases are similar and the same result is  
sought through the same method, and practically the same questions are 
involved in the appeals in the two cases. 

Under the authorities cited in  the Vance County case, supra, the plain- 
tiffs cannot maintain this action for injunctive relief, since they nowhere 
allege tha t  they, individually or collectively, will suffer irreparable in- 
jury, or that there will be any invasion of their property rights by the 
holding of the election, or by the putt ing into effect any or all of the 
other provisions of the statute as a result of the election. "Courts never 
pass upon the constitutioilality of statutes, except in caf,es wherein the 
party raising the question alleges that  he  is deprived of some right guar- 
anteed by the Constitution, or some burden is imposed upon him in viola- 
tion of i ts  protective provisions." St. George v. Hardie, 147 N .  C., 
as (97 ) .  

Affirmed on plaintiffs' appeal. 
E r ro r  on defendants' appeal. 

CLARKSO~Y, J., dissenting: The  caption of' chapter 4113, Public Laws 
1936, is as follows: ('An act to exempt New Hanover County from the 
provisions of Article Eight of Chapter Sixty-six of Volume Three of the 
Consolidated Statutes, known as the Turlington Act." 
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Art. 11, sec. 29, of the Constitution of North Carolina, in pa r t :  "The 
General Assembly shall not pass any local, private, or special act or 
resolution . . . relating to health, sanitat~on,  and the abatement of 
nuisances . . . regulating labor, trade, mining, or manufacturing, 
. . . nor shall the General Assembly enact any such local, private, 
or  special act by 'the partial repeal of a general law, but the General 
Alssembly may a t  any time repeal local, private, or special laws enacted 
by it.  Any local, private, or special act or resolution passed in violation 
of the provisions of this section shall be void." 

Sec. 2 of ch. 418, Public Laws 1933, supra, says, in par t :  "This act 
shall be deemed an exercise of the police power of the county of New 
Hanover, for the protection of the . . . health," etc. 

I t  is in the very z u o d  and teeth of the Constitution, above quoted, and 
therefore unconstitutional. I t  is a partial repeal of a general law. 

My dissent i n  Sewnzan et ul. v. W a t k i m  et ul., ante, 675, from Vance, 
states fully the reasons I think the Pasquotank Act unconstitutional and 
injunctive relief is the proper remedy, and applies to this case also. 

The questions involved on tliis appeal: (1) Did his Honor err  in per- 
rnittii~g an  election and in making the city of Wilmington a party, 
having declared the act uilconstitutional? I think so. (2 )  While an  
appeai is pending to the Supreme Court from an  injunction continued to 
the final hearing, is i t  proper, after the judge who heard it is through 
hearing the courts of the district, except by exchange, and while the act 
is still declared unconstitutional, is i t  error for the judge to modify his . - 

previous injunction, and permit the county commissioners to appoint a 
liquor board, and the liquor board to open up stores and sell liquor, and 
put  the act, which the same judgment and order holds unconstitutional, 
into effrct 1 I think so. ( 3 )  Was  it error for the court to find that there 
was a balance in  the New Hailover County general fund, and that  the 
liquor board, when appointed, could buy upon its own credit, and with- 
out pledging the fai th and credit of New Hanover County? I think so. 

I do not think i t  necessary to state further my reasons for dissenting, 
except to say, from an  examination of this act that i t  is a special privi- 
lege, far  reaching and destructive of constitutional government. I t  may 
not be amiss to say that  it is to the credit of such 15-ell-known and promi- 
nent citizens, that  they thought i t  their duty to bring this action to 
declare this act unconstitutional. They appear as plaintiffs: W. H. 
Sprunt,  Rev. J. A. Sullivan, Roger Moore, Chas. Ruffin, W. F. Moore, 
J. I;. Becton, H .  S. McGirt, J. E. Willoughby, F. G. Rose, Wm. Struth- 
ers, Rev. A. J. Barton, S. J. Ellis, W. A. Walker, Sr., Mary  Louise 
Walker, J. A. McDougall, H. W. Stevens, Sr., and B. B. Pridgen. 

Sec. 26 of the act in question: "Nothing herein contained shall be 
construed so as to permit the manufacture and sale of alcoholic bever- 
ages in North Carolina except as herein provided." Sec. 27 :  "All laws 
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or parts of law inconsistent with the provisions of this act are hereby re- 
pealed." Nowhere in North Carolina, not even in the counties under 
the Pasquotank Act, is permitted "the manufacture and sale of alco- 
holic beverages in North Carolina except as herein p~ovided"--that is, 
New Hanover County to have the exclusive privilege-the kingly power. 

"Upon what meat doth this our Cssar fleed, 
That he is grown so great?" 

( Shakespeare-Hamlet.) 

For the reasons given, I think the judgment on plaintiffs' appeal 
should be reversed-on defendants' appeal, no error. 

INSCOE ET AL. V. BOONE ET AL., BOARD O F  C O ~ i l f I S S I O N E R S ,  AND 

IXSCOE ET AL., BOARD O F  ELECTIONS O F  FRANKILIN COUNTY. 

APPEAL by defendants from Willkms, J., at June Term, 1935, of 
FRANKLIX. Reversed. 

Chas. P. Greene a d  E. H ,  Nalone for appellants. 
G. M. Beam and W. H. Yarborough for  appellees. 

SCHENCK, J. This is an equitable action wherein the plaintiffs, upon 
allegations of unconstitutionality, enjoined the defendants from holding 
the election and putting into effect in Franklin Couniy the other pro- 
visions of chapter 493 of the Public Laws of 1935, being an act to exempt 
certain counties from the provisions of Article 8, chapter 66 (entitled 
"Prohibition"), Volume 3, of the Consolidated States, and to set up 
alcoholic control boards therein. This action is practically the same in 
purpose and in  form as Newman et al. v. Watkiw et al., Bowd of Com- 
missioners, and Royster et al., Board of Elections of Vawe County, ante, 
675, and the reasons given and the authorities cited in the Vance County 
case affirming the judgment denying the injunctive rel:.ef prayed for in 
the complaint are reasons and authorities for reversing the judgment in 
this c8ase granting such relief. 

Reversed. 

CLARKSON, J., dissenting: For the reasons given in my dissenting 
opinion in the action of Newman et al. v. Watkins et al., ante, 675, I 
think the judgment of the court below should be affirmed. 
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HARDY ET AL. T. BURROUGHS ET AL., BOARD OF COUNTY COMMIS- 
SIONERS, AND MOSELEY M: AL., BOARD OF ELECTIONS OF WAR- 
REN COUNTY. 

(Filed 1 November, 1935.) 

APPEAL by plaintiffs from Devin, J. ,  a t  June  Term, 1935, of WARREN. 

J.  IT. Bridgers for appellants. 
George C. Green, Perry & Kittrell, Julius Banzet, Stuart Smith, and 

Frank Banzet for appellees. 

SCHENCK, J. This case is practically the same as Newman et al. v. 
Watkins et al., Board of County Commissioners, and Royster ct al., 
Board of Elections of Vance County, ante, 675, and is affirmed for the 
reasons therein stated. 

Affirmed. 

CLARKSOK, J., dissenting: For  the reasons given in my dissenting 
opinion in the action of Il'ewman et al. v. Watkins et al., ante, 675, I 
think the judgment of the court below should be reversed. 

LUCAS ET AL. V. hfIDGETTE ET AL., BOARD OF COhfhfISSIONERS, A N D  

J. R. BRITT ET AL., BOARD OF ELECTIONS OF BEAUFORT COUNTY. 

(Filed 1 November, 1935.) 

Appeal and Error A e- 
Where it is conceded on appeal that the election sought to be enjoined 

by plaintiffs has been held, plaintiffs' appeal presents a moot question, and 
will be dismissed. 

CLARKSON, J., dissenting. 

APPEAL by plaintiffs from Small, J., a t  Chambers in Elizabeth City, 

27 June, 1935. From BEAUFORT. Appeal dismissed. 

Barser, NcIntyre d Henry, A. P. Godwin, LeRoy Scott, John D. 
Langston, and I .  C. Wright for appellants. 

J .  D. Grimes, H .  X. Ward, Bryan Grimes, H.  C. Carter, and S. X .  
Blount for appellees. 
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SCHENCX, J. This action was first instituted by the plaintiffs to 
enjoin the defendants from holding an  election and putting into effect 
the provisions of chapter 493 of the Public Laws of 1935, upon the 
ground that  the statute is unconstitutional and void. On 24 June, 1935, 
the plaintiffs secured from Frizzelle, J., a temporary order restraining 
the defendants from holding such election and citing said defendants to 
appear on June  28 to show cause why such restraining order should not 
be continued until the final hearing. Before notice of this temporary 
order was served upon the defendants they procured fl-om Small, J., a 
temporary order restraining the plaintiffs from interfering by injunction 
or otherwise with their holding the election, and the judgment entered 
on 27 June, by Small, J., upon the hearing to determine whether his 
former order should be made permanent, contains the following: "It  is 
further ordered and adjudged that  the plaintiffs and each of them and 
their agents and attorneys be and they are hereby enjoined and re- 
strained from in  any way attempting to interfere with the defendants in  
the holding of said election and the performance of other duties imposed 
on them under the provisions of said act." To  this judgment the plain- 
tiffs excepted and appealed to the Supreme Court. 

The only assignment of error in the record is to the signing of the  
judgment continuing the restraining order of Small J., in effect until the 
final hearing, and this assignment raises the only question involved on 
this appeal, namely, did the defendants hare  the right to restrain the 
plaintiffs from interfering by injunction with their holding of the elec- 
tion in Beaufort County as provided by the statute; and, since it is con- 
ceded that this election sought to be enjoined by the plaintiffs has been 
held, this appeal presents a moot question, and, under the decisions of 
this Court should be dismissed. Rousseau v. Bullis, 201 N, C., 18, and 
cases there cited. 

Appeal dismissed. 

CLARKSON, J., dissenting: The questions involved: (1)  When a suit 
is brought against defendants, public officers, to test the validity of a 
statute, and enjoin its enforcement, is it proper for the defendants to 
move in the same cause to secure an  injunction against an  injunction? 
I think not. ( 2 )  When plaintiffs have a temporary injunction against 
defc~idants, may the defendants, in the same cause, enjoin them from 
l)rocccdii~g with the said injunction? I think not. (3 )  N a y  the de- 
fclitlaiits, in the liquor act controversy, enjoin the plain.iffs, in the same 
suit from attempting, by said suit, to interfere with the defendants in 
tlic pwformance of the dutics which said act attempts to confer, without 
the court passing on the validity of the act, and without any allegations 
of fact justifying such an  attempt to prevent citizens from testing in the 
courts the validity of the liquor statute? I think not. 
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The plaintiffs are enjoined from in  any way attempting to interfere 
with the defendants in the holding of an election, and the performance 
of other duties imposed on them under the provisions of said act. I n  
other words, the plaintiffs are enjoincd from preparing their case for 
trial on the'merits, from in  any way attempting to resist in the courts 
the putting into effect of what they consider an  unconstitutional statute. 
This, when the statute vias not before the court issuing the injunction, 
and its validity was not being passed upon by him. Plaintiffs could not 
(lo anything in the furtherance of said case. I f  other plaintiffs wanted 
to join, and \\hen the plaintiffs had procured a temporary injunction 
before Judge Frizzelle, the defendants attempted to hold them for con- 
tempt, as shown by the affidavit in this case. The injunction did not 
limit itself to any alleged impropriety, but specifically would make the 
plaintiffs guilty of contempt, if they in said proceedings attempt to 
i~iterfere with the defendants in putting the alleged unconstitutior~al act 
mto effect or carrying it out, and the only allegation of any attempts 
nere  by legal proceedings in this cause. I n  other words, the order ap- 
pealed from, without having the liquor act before the court for con- 
struction, would deny the plaintiffs the right to attempt to contest its 
validity by perfectly proper judicial proceedings. 

The  Constitution, Article I, section 35, says: "A11 courts shall be 
open; and every person for an  injury done him in  his lands, goods, per- 
son, or reputation, shall hare  remedy by due course of law, and right &nd 
justice adnlinistered without sale, denial, or delay." 

The Beaufort County Liquor Act seems to be so sacro that the plain- 
tiffs are not permitted even to attempt to  question it. ' ( I t  is generally 
held that an  injunction will issue to restrain the holding of a n  electiorl 

u 

\ \hen t h e  is no authority for calling it, and vhere the holding of an 
election would result in a waste of ~ u b l i c  funds." Gri,$fh c t  a/. c. Board 
of Etlucation of Fo~syfh C'ounfy, 183 S. C., 408. lla~ckc c. Smith, 253 
U. S., 621, 64 L. Ed., 871. W l ~ e r e  an  order esceecls the authority curl- 
fcrred upon a public official, and is an  illegal act done under color of his 
o f i c ~ ,  lie may be e ~ ~ j o i n ~ d  from carrying it into effect. 1lTo/1; v. Louis- 
icruci, 260 LT. S., 650, 70 L. Ed., 2.39, 263. The defe~~clants n7cre not 
acting in a go\crnn~erltal capacity. Sfaie of Ohio u .  Ilelve~ing, 292 
L. S., 360, 75 L. Ed., 1307. 

Tlie constitutional~ty of tlle statute n a s  not before Judge Small. The  
quc'c.tion is the legal right to issue the restraining order and injullction 
~111on another restraining order had already bee11 i~sued ,  but not serxed. 
This n a s  knon.n to the judge who issued the restr;lining order against 
plaintiffs and continued it to the hearing. 

111 ~11cReynolrls r .  IIa~dazc', 37 N. C., 195 (196-7)) it is said:  "The 
supplcmentary bill, as it is called, is a perfect novelty. An injunction 
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is a prohibitary writ specially prayed for, because of matter of equity, 
requiring this extraordinary interposition of a court of conscience, to 
restrain a party from doing some act in pais, or from pursuing some 
proceeding in another court t ha t  is iniquitous, but from which he cannot 
otherwise be effectually restrained. An  application i;o a court to re- 
strain one of its suitors from moving the court for an;y relief, to which 
he believes himself entitled, can scarcely be considered as seriously 
made. I f  the contemplated motion be one which, under the circum- 
stances of the case, is not proper to  be granted, these circumstances 
should be disclosed, or brought to the notice of the court, upon the 
motion itself. The  ground of enjoining proceedings in other courts is, 
because these courts, from the nature of their organizs.tion, cannot take 
effectual cognizance of the special matter, which renders the proceedings 
therein iniquitous. But  the court, which is asked to enjoin proceedings 
because of equitable matter alleged, is unquestionably competent, when 
it shall be asked to sanction those proceedings, to determine whether 
they be iniquitous or not-whether shall or withhold that  sanc- 
tion." 

I n  Williams v. Brown, 127 N. C., 51 (52), is  the following: "The 
court cannot enjoin the defendant from talking, nor from threatening 
to enjoin the plaintiff. This  would be to enjoin the defendant from 
enjoining the plaintiff, and we think this would be carrying the injunc- 
tion busipess a little too far." 

I do not think that  a court of equity should consider a matter of this 
kind a moot question, when the subject which is termed moot is  illegally 
obtained. I think the judgment of the court below should be reversed. 

C. TIr. PENLEY A K D  WIFE. LAURA PENLEY, v. COLUMBUS M. RADER 
A N D  TIIE FIDELITY AND DEPOSIT COhlPAST O F  MARYLAND. 

(Filed 1 November, 1935.) 

Procws B h :  Sheriffs D b-Presumption of service of summons from 
sheriK's return cannot be rebutted by uncorroborated testimony of 
person served. 

Plaintiffs instituted action against the sheriff and his bondsman for 
tlnningcs caused by alleged false return of summons h r  the sheriff. The 
sheriff's return was regular upon its face, but each plaintiff testified that 
scrricc was not made on him, but did not testif1 as to whether service 
was made on the other plaintiff, and therr was no evidence corroborating 
l~lai~ltiffs' twtimony. H c l d :  Defendants' motion for jtdgment as of non- 
suit was properly granted. 
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-IPPEAL by plaintiffs from Phi l l ips ,  J., at  the February Term, 1935, 
of CALDWELL. Affirmed. 

Russel l  05 Russel l  for p l a i n t i f s ,  appellants.  
J l a r k  Squ i res  a n d  1V. H .  S t r i ck land  for de fendan f s ,  appellees. 

PER CUXIAM. This action was instituted by the plaintiffs to recover 
of the defendants, the sheriff and his bondsman, the forfeiture of $500.00 
provided in  C. S., 3936, for the making of a false return by the sheriff, 
and for other damages accruing to them by reason of such false return. 
The plaintiffs allege that  their real property, worth $3,500, was sold at  a 
tax foreclosure sale for $260.00, and that they had no notice thereof, and 
had they had such notice they would have bken able, ready, and willing 
to make the payment of the taxes due and thereby have prevented such 
tax sale, and the plaintiffs further allege that the return of the defendant 
sheriff, upon the summons, issued in the case wherein the sale of their 
land mashrdered, to the effect that said summons had been served upon 
the defendants therein, C. W. Penley and his wife, Laura Penley, by 
delirering a copy of the summons and of the complaint to each of them, 
x a s  a false return, for that  no such service was ever made upon either 
C. W. Penley or his wife, Laura Penley, and that as a result of this 
false return their lands have been lost to them and that  they have been 
damaged thereby in  the sum of $3,500. The defendants deny that the 
return made upon the summons in the tax foreclosure action, wherein 
the plaintiffs in this case were defendants, was false, and allege that 
sen-ice in said case was made in  accord with the return on the summons, 
namely, by delivering copies of the summons and of the complaint to 
each of the defendants (plaintiffs in this action). 

The male plaintiff, C. TV. Penley, testified that no copy of the sum- 
mons and no copy of the coniplairit was delivered to him. The feme 
plninti8, Laura Pmley,  testified that no such copies were deliuered to 
her. Neither testified as to whether such c o ~ i e s  were delivered to the 
other. The evidence shows that at  the time the return was made the 
plaintiffs were living in  different counties, Catawba and Caldwell, 
respectively. There x a s  no corroborative testimony or other evidence 
as to there being no servicc of summons and complaint upon the defend- 
ants in the tax foreclosure action. 

"When notice issues to the sheriff, his return thereon that the same 
has been executed is sufficient evidence of its service." C. S., 921. I t  
has been uniformly held by this court that a return upon a summons or 
other process by the sheriff, regular in  form, cannot be successfully con- 
tradicted by the uncorroborated testimony of the defendant, or party 
served. "The sheriff's return imports the truth. I t  is made under oath 
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and cannot be overthrown or shown to  be false by the aflidavit, merely, of 
the person upon whom the service is alleged to have been made." Bur- 
l ingham v. C a n a d y ,  156 N. C., 177. While a person injured thereby 
may maintain an  action for damages growing out of a false return made 
by a sheriff or other officer, there i s  a presumption tha t  an  officer's return 
states the truth, and to rebut this presumption the evidence in contradic- 
diction thereof must be more than the testimony of one witness. C o m -  
missioners v. Spencer ,  174 N .  C., 36. 

I n  the absence of any testimony or other evidence to corroborate the 
plaintiffs' testimony that  they were never served in  the tax foreclosure 
action, we think his Honor properly granted the motion for judgment 
as of nonsuit a t  the close of the evidence. 

I t  mas admitted by the plaintiffs that  t h ~  action in so f a r  as it relates 
to the forfeiture of $500.00 mentioned in the statute n a s  barred by the 
statute of limitations. 

Affirmed. 

W. X .  HARRELSON v. WILMISGTON COCA-COLA BOTTLING COMPANY. 

(Mled 1 November, 1935.) 

Appeal and Error F LException to judgment of nonsuit without exception 
to court's order allowing defendant's motion therefor is insufficient. 

Where appellant does not except to the court's order allowing defend- 
ant's motion for judgment as of nonsuit at the close of all the e~idence, 
and the sole exception is to the judgment, the order is not subject to 
rc!view on appeal, and the judgment will be affirmed when 110 error appears 
upon its face. 

 PEAL by plaintiff from G r a d y ,  J., a.t November Term, 1934, of 
C o ~ u n r ~ u s .  Affirmed. 

This  is an  action to recover damages for personal injuries suffered 
by the plaintiff and caused, as alleged in the complaint, by the negligence 
of the defendant. 

At the close of all the evidence the defendant moved for judgment dis- 
missing the action as of nonsuit. The motion was allowed. The plain- 
tiff did not except to the order allowing the motion. There was judg- 
ment dismissing the action as of nonsuit. 

The plaintiff excepted to the judgment and appealed to the Supreme 
Courl. 

I 'o~rell  ie. Le i t i s  for p l a i n t i f .  
2 'wl;cr  cC. Proctor  and  C a v ,  Poisson ie. J a m e s  for de fendan t .  
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PER CURIAM. T h e  plaintiff did not except t o  the  order of the t r i a l  
court,  allowing the  motion of the  defendant, a t  t h e  close of a l l  the evi- 
dence, f o r  judgment  as  of nonsuit. F o r  this  reason, the  order is not 
subject t o  review by this  Court.  

T h e  only exception i n  the  record is to  the  judgment. A s  there is  no 
e r ror  i n  the  judgment, i t  mus t  be affirmed. XcCoy v. Trust Co., 204 
N. C., 721, 169 S. E., 644, and  cases there cited. 

Affirmed. 

R. E. JACKSON A N D  HIS WIFE, LULA G. JACKSON, v. NORTH CAROLINA 
JOINT STOCK LAND BANK O F  DURHAM AAND T H E  INTERSTATE 
TRUSTEE CORPORATION. 

(Mled 1 November, 1935.) 

Contracts A &Where no time is  stipulated for acceptance of offer, offeree 
has reasonable time within which to accept same. 

Defendant offered to accept a stipulated sum in full settlement of plain- 
tiffs' mortgage indebtedness to defendant if payment were made in thirty 
days. After the expiration of the thirty days defendant accepted a 
partial payment of the sum stipulated, and agreed to accept bonds of the 
Federal Land Bank in a stipulated amount in payment of the balance. 
About four months after the partial payment. plaintiffs obtained the bonds 
and tendered same to defendant, and defendant declined to accept same. 
Held: Plaintiffs' rights are  to be determined in accordance n i t h  the 
second offer of defendant, made upon accepting partial payment, and as no 
time mas therein set for acceptanc3e by plaintiffs, plaintiffs had a reason- 
able time within which to comply with its terms, upon the jury's finding 
that plaintiffs tendered the bonds within a reasonable time, plaintiffs are 
entitled to specific performance. 

APPEAL by defendants f r o m  Grady,  J . ,  a t  J u n e  Term,  1935, of LESOIR. 
N o  error .  

T h i s  is a n  action for  the specific perfornlance of a contract by which 
t h e  defe~ldan t  S o r t h  Carol ina J o i n t  Stock Lnnd R a n k  of D u r h a m  
agreed to accept f r o m  the plaintiff R. E. Jackson, ill ful l  settlement of 
his indehted~icss to said bank, amoul i t i l~g  to $10,293, thc  sum of $5,000. 
The said intkbtetlness was eritleliced by a boritl swured  by a deed of trust 
executed by the plaintiffs t o  the  defendant, the  In te rs ta te  Truster, Cor- 
poration, on land  i n  Lenoir County, N o r t h  Carolina. 

O n  5 X a r c h ,  193-1, the defc~ldan t  N o r t h  Carol ina ,Joint Stock Lnnd 
Bank of D u r h a m  offered to accept f r o m  the plaintiff R. E. J a c k o n ,  ill 
ful l  settlement of his  indebtedness to  said bank, t h e  sum of $8,000, pro- 
vided said sum was paid n i t h i n  th i r ty  days. T h e  plaintiff accepted <aid 
offer and notified defendant tha t  lie had  undwtnken to raise said sum of 
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$8,000. After the expiration of thir ty days from the date of said offer, 
tlie plaintiff paid to the defendant the sum of $2,061.18, in money, and 
on 17 August, 1934, the defendant agreed to accept f ~ o m  the  lai in tiff 
boi~ds of the Federal Land Bank of Columbia, S. C., of the face value of 
$5,938.87, as the balance due on the settlement. T h e  plaintiff had 
applied to  said Federal Land Bank for said bonds, and said application 
mas then pending. On 3 December, 1934, the defendant notified the 
plaintiff that  on account of the unreasonable delay of' the plaintiff in 
completing said settlement, its offer was withdrawn. Thereafter, on 
23 January,  1935, the plaintiff procured bonds of the Federal Land Bank 
of Columbia of the face value of $5,938.87, and tendered same to the 
defendant. The  defendant declined to accept said bonds. This action 
was begun on 19 March, 1935. 

At  the trial, in response to issues raised by the pleadings, the jury 
found that there was 110 ur~reasonable delay on the part  of the plaintiff 
in making the tender of the bonds, and that  plaintiff was then ready, 
able, and willing to comply with the terms of the contract entered into by 
the parties on 17 August, 1934. Other issues were answered by the 
court, with the consent of the parties to the action, in accordance with 
the contentions of the plaintiffs. 

From judgment in accordance with the verdict, the defendants ap- 
pealed to the Supreme Court, assigning numerous errors i n  the trial. 

Wallace & White and Shaw & Jones for plaintiffs. 
R. A. Whitalcer, J .  S .  Patterson, S. C .  Brawley, and A. W .  Cowper for 

defendants. 

PER CURIARZ. The contract which the plaintiffs sesk to enforce by 
this action was the result of an  offer by tlie defendant North Carolina 
Joint  Stock Land Bank of Durham, and its acceptance by the plaintiff 
R. E. Jackson, on 17 August, 1934. This contract contains no provision 
that  it must be complied with by the plaintiff within thir ty days, as was 
the case with the contract dated 5 March, 1934. Fo r  this reason, the 
plaintiff had a reasonable tiine within which to perform the contract. 
The  jury har ing  found that there was no uiireasonable (delay on the part  
of the plaintiff in making a tender of the bonds, and that  plaintiff was 
ready, able, and willing to comply with the offer of the defendant, a t  the 
tiine of the trial, the plaintiffs a re  entitled to a specific performance by 
the defendant of the contract. 

Wt> find no error in the trial. The judginent appearing on the record 
is affirmed. 

S o  error. 
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STATE v. LEON WILLIAMS. 

(Filed 1 November, 1935.) 

Homicide X c-Evidence held sufficient to be submitted to jury on the 
charge that defendant was accessory before fact to crime of murder. 

Eridence tending to show that defendant knew of and participated in 
the plans or preparations made for the killing of deceased, that defendant 
procured a coat for the killer and furnished an automobile as a means 
of Aight after the murder had been committed i s  held sufficient to be sub- 
mitted to the jury on an indictment drawn under C. S., 4175. 

APPEAL by defendant from Daniels, J., at October Term, 1934, of 
L E ~ I R .  

Criminal prosecution, tried upon indictment in which it is alleged that 
the defendant, on or about 6 Deccniber, 1933, "did unlawfully, wilfully, 
feloniously, and maliciously incite, mole, procure, aid, counsel, hire, and 
command the said Fred Wade . . . to kill and murder the said 
Bennie Xozingo." The second count in the bill charges the d ~ f c n d a n t  
with being accessory after the fact of said murder in that  he feloniou~lg 
harbored, comforted, and assisted the killer, Fred  Wade. 

The evidence on behalf of the State tends to show that  Fred Wade 
killed Bennie hlozingo n-ith a shotgun. I t  further tends to shorn that  
the deceased, Bennie JIozingo, Fred Wade, the killer, and Tom Williams, 
brother of defendant, who carried the kilIer from the scene of the killing, 
and the defendant were a l l  engaged in the liquor business. The  evidence 
also tends to show that Eddie Xozingo hired Fred Wade to  kill Bennie 
hiozingo. S. 2;. Illozingo, 207 N. C., 247, 176 S. E., ,582. 

The defendant testified that on the day of the killing the dec,cased, 
Bennic Mozingo, requested him to put certain kegs in some bushes near 
the scene of the killing, which he did, "around about an  hour hg sun." 
Afterwards the defendant saw the killer, Fred Wade, and at said Wadc's 
request took him in his car to a point on the highway near a clay-hole 
in which the killer concealed himself, awaiting his 1-ictim. The killing 
occurred about 6 :30 or 7 3 0  o'clock a t  night. There was eviderice for 
the defendant that  when the killer alighted from the car "he did not tell 
me why he was getting out. U p  to that  time I did not know anything 
about the arrangement that he and Eddie had between themselves." 
short time prior to taking the kegs to the scene of the killing the defend- 
ant talked with Eddie Mozingo, who, according to the evidence, had 
liired Fred Wade to kill Bennie Xozingo, and that  i n  the course of the 
conversation he told Eddie Mozingo that  he was going to carry the kegs 
to be filled with liquor. 
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There was testimony from the officers that Tom Williams had said, i n  
the presence of the defendant Leon Williams, that "Lem got out of the 
car and told Tom to take the car and go back to the  clay-hole, that 
someone was waiting there and would tell him what to do." There was 
further evidence on behalf of the State that the defendant Leon Williams 
told 'Tom Williams "that Fred was down at  the clay-tole and did not 
have a coat and for Tom to go get Fred a coat." 

The defendant testified that  he knew nothing of the plan to kill 
Bennie Mozingo. Furthermore, Fred Wade, the killer, Eddie Mozingo, 
who hired Wade to do the killing, and Tom Williams, who carried the 
killer from the scene immediately after the killing, were all serving 
terms in the State Prison at the time of the trial, and all testified in  
effect that the defendant Leon Williams had nothing to do with the 
killing and knew nothing about it. 

Demurrer to the evidence; overruled; exception. 
Verdict : "Guilty on both counts." 
Judgment:  Imprisonment in  the State's Prison for life. C. S., 4175. 
Defendant appeals, assigning errors. 

Attorney-General Seawell and Assistant Attorney-General Aiken for 
the State. 

Shaw d Jones for defendant. 

PER CURIAM. The principal question presented by the appeal is the 
sufficiency of the evidence to carry the case to the jury. 

There was no charge of conspiracy in  the indictment, which was drawn 
in accordance with the provisions of C. S., 4175, conscquently, the in- 
quiry arises: Did the  defendant "counsel, procure, or  command" Fred 
Wade to commit the crime? 

The evidence tends to show the following facts: 
( a )  A11 the parties were actively engaged in  the liquor business. 
(b)  The defendant carried certain empty kegs to the scene of the 

crime about an hour before sunset. 
(c) The defendant informed Eddie Mozingo, who hired the killer, 

that the kegs would be at  the scene. 
( d )  The defendant carried the killer in his automobil~ to a point near 

the clay-hole or sand-pit i n  which he  concealed himself until the victim 
arrived about 6 :30. 

(e)  The defendant told Tom Williams, who carried the killer from 
the scene, "that Fred was down at  the clay-hole and did not have a coat, 
and for Tom t o  go get Fred a coat." 

( f )  The defendant turned his car over to Tom "and told him to go 
down to the clay-hole, that Fred wanted a coat, and that he would tell 
him what to do.'' 
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T h e  foregoing facts, and  others of like import ,  tend to show t h a t  the  
defendant  knew what was going on. Moreover, they tend to show tha t  
the  defendant was active i n  procuring a coat fo r  the killer and ill f u r -  
nishing a n  automobile as a means of flight af ter  the  crime h a d  beell com- 
mitted. There  was much eritlence to the contrary, arid the  ju ry  could 
h a r e  d rawn f r o m  i t  either the iuference of guilt  or the conclusion of 
i~mocence, arid, thewfore, the cause was properly submitted to the r w e l ~ e .  

I t  is proper  to  say that ,  i n  the  main,  this  opinion was p ~ e p a r d  by 
X r .  Justice E ~ o g d e n  prior  to his  recent illness. 

Af te r  a thorough consideration of the  record, we find no sufficieut 
cause f o r  dis turbing the xerdict o r  the  judgment. 

N o  error. 

MELVIN THOMAS IllcLAWHORN v. AD1F:RICAK CESTRAL I J F E  
IKSURANCE COMPANY, INDIANAPOLIS, ISDIAKA. 

(Filed 1 November, 1935.) 

Insurance R c: Estoppel C &Plaintiff held e s t o p p d  t o  maintain action 
on disability clause i n  life insurance policy. 

Insurer began paying disability benefits to insured upon receipt of due 
proof of disability under the policy. Insured's disability had its inception 
several years prior to the time insurer began paying disabilty benefits, and 
insured instituted this action for back disability benefits, contending that 
lie had furnished due proof of disability a t  its inception. The evidence 
tended to show that insured, for yrars after the inception of the disability, 
correspontletl with irlsurer as  to extension of time for payment of premiums, 
paid the prerniums by borroning on the p o l i c ~  and by other means and 
during this time never demanded uaiver of ~ a y r n e n t  of premiums :IS pro- 
vided for in the disability clause, and thereafter requested the blai~ks for 
proof of dis:tbility and furnished the prmf upon which insurer began 
paling the disability benefits. Ht' ld:  Conceding that there was sufficient 
evidence that defendant furnished clue proof of disability at  it? inception, 
insured is estopped by his conduct from maiiitaining this action for dis- 
ability benefits for the period between the inception of the disability and 
the time insurer began paying the benefits under the terms of the policy. 

APPEAL by  plaintiff f r o m  Barnhill, J., a t  X a y  Term,  1935, of PITT. 
Affirmed. 

T h i s  is a n  action, brought by plaintiff against clefendalit, to recover on 
Policy No.  143026, issued by  defendant to plaintiff on I1 September, 
192.5, fo r  death, $3,000, and f o r  total  a n d  permanent disability benefit. 

T h e  language of the policy is, i n  p a r t :  "American Ccntral  Lifc I n s u r -  
ancc Company,  Indianapolis ,  agrees to pay  three thousand dollars, the 
amount  of insurance, f o r  the consideration and under  the conditions 
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stated herein, to the beneficiary, Bessie S. McLawhorn, wife of the 
insured, Melvin Thomas McLawhorn." 

The policy also provides: "The amount of insurance is payable to the 
benefic.iary Immediately upon receipt of due proof of death of the insured 
and of the interest of the claimant. . . . Disability of the insured 
within the meaning of this supplemental contract shall exist if the 
insured, as the result of accident or disease, shall have become totally, 
permanently, and incurably disabled to such an  extent that  he is thereby 
p re~en ted  and will be presumably permanently and continuously thereby 
prevented from performing any work for compensation or profit, or from 
following any gainful occupation. . . . Even though proof of dis- 
ability may have been accepted, the company may demand of the insured 
from time to time, but not oftener than once a year, proof of the continu- 
ance of such disability; and if such proof is not furnished on the com- 
pany's demand, or if i t  shall appear tha t  the insured is able to perform 
any work for compensation or profit, or to follow any gainful occupation, 
110 further premiums will be waived and no further income payments 
will be made, but the premiums already waived and the income payments 
already made by the company shall not become a policy indebtedness." 
The annual premium is $84.78, including death and disability, and have 
been paid. The policy provides for certain loans and automatic pre- 
mium loans. 

The plaintiff alleges in his complaint that  on 15 July,  1929, i n  accord- 
ance with the policy, he furnished to defendant proof of total and per- 
manent disability, and that "the defendant is indebted to plainti8 in the 
sum of $423.00, and interest for the return of p r e m i ~ m s  erroneously 
paid and collected, and in the further sum of $1,485, and nterest thereon, 
for disability benefits due for the plaintiff's disability under the provi- 
sions of said policy u p  to 25 February, 1934." 

The defendant denied that  due proof was made by plaintiff to it as 
above alleged, and pleads estoppel. I t  says, in pa r t :  "That the policy 
sued on was issued 11 September, 1925, and the plaintiff paid or ar- 
ranged to be paid the premiums thereon, and for several years secured 
loails from the defendant with which to meet said premiums. That  in 
and by the terms, conditions, and provisions of the policy, no amount was 
to become due under the disability clause until the company received 
due proof of the disability of the insured, as therein cefined, and not 
until February, 1934, did the defendant receive such p:oof. That  for  
several years prior to 1934 the plaintiff paid or arranged to be paid the 
premiums, without filing any claim or due proof of disability, and his 
failure to file said notice or due proofs of disability and payment of pre- 
mium was and should be construed as a wairer of any and all rights or 
claims now made in this proceeding, and, in law and truth estops the 
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plaintiff from asserting such claim, and the defendant pleads the same 
in bar of any recovery." 

At the close of plaintiff's evidence the court below, upon motion of 
defendant, rendered judgment as of nonsuit. C. S., 567. The plaintiff 
excepted, assigned error, made other exceptions and assignments of error, 
and appealed to the Supreme Court. The  material assignments of error 
and other necessary facts will be set forth in the opinion. 

Lewis G. Cooper and Albion Dunn  for p la in t i f .  
J .  B. James for defendant. 

CLARKSON, J. From the e~ idence  in the record i t  appears that the 
plaintiff, from 15 July,  1929, was, under the terms of the policy, "pre- 
vented from performing any work for compensation or profit or from 
following any gainful occupation." 

The following letter, which is in the record, was sent by plaintiff to 
defendant: "Greenville, N. C., 9 February, 1934. The  American Cen- 
tral Life Insurance Company, Indianapolis, Ind .  Dear Sir: Please 
send me three (3 )  blanks ' I n  Disability Benefit' on my Policy Yo. 
143026. I am unable to work or do anything a t  all. Several doctors 
will certify that  I am unable to work. Pour s  truly, hlelvin Thomas 
XcLamhorn." 

I t  is further in the record: "Counsel then shows the witness a check, 
dated 3 April,  1934, for $60.00, and asked the ~ i t n e s s  if he endorsed that  
check, to which he answered: 'I reckon I did.' The check was in the 
form and words following: 'American Central Life Insurance Company, 
S o .  337835, Indianapolis, April  3, 1934. P a y  to Melvin Thomas Mc- 
Lanhorn  or order $60.00. Sixty and 00/100 Dollars. Nonthlp dis- 
ability payn~eiits for 2-26-34 and 3 -10-3LPo l i cy  143026. ,\merican 
Central Life Ins. Company, Edward I\I. To Indiana  Sat ional  Bank, 
Indiar~apolis, Ind. '  That  was the first check that  came to me. Witness 
was then asked the question: 'You accepted that  check and endorsed it 
and got the money on it ?' 'A. Yes, sir.' " 

This  check x a s  dated 3 April, 1934, and n a s  for two monthly dis- 
ability payments-$30.00 a month, as provided by the policy. This  
action was coninieilced on 30 July,  1934, some five years later, for back 
disability payments, from 15 July,  1929, to 26 February, 1934, the time 
when no question is made that  proper notice under the policy was given 
by plaintiff to defendant. 

I t  is contended by plaintiff that  he furnished proofs to defendant 
company on 15 July,  1929. We think the evidence is uncertain and so 
vague that we cannot say i t  was of sufficient probative value to be sub- 
mitted to the jury. 
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Between 15 J u l y ,  1929, and  February ,  1934, the  plaintiff made  no 
demand f o r  disability payments  or waiver of premium, as  provided by 
the policy. O n  t h e  other hand,  he  was continuously corresponding with 
the  defendant, requesting extension of premiums, etc., and  executed two 
notes, termed "Automatic P r e m i u m  Loans," whereby he  secured suffi- 
cient funds  to  meet these premiums. I f  the plaintiff h a d  submitted due 
proof of his  disability, i t  was not necessary to  wri te  f o r  blanks and  sub- 
mi t  another  claim i n  1934, a n d  to accept the  $60.00 check under  the  new 
claim. F o r  some f o u r  and  a half  years  he  paid his  premiums by bor- 
rowing f r o m  the  company, get t ing extensions a n d  otherwise, and  a t  n o  
t ime claimed to the  company tha t  h e  mas disabled. 

W e  th ink  the evidence a s  to  notice tha t  plaintiff claimed he  gave 
defendant was not  sufficient to  be submitted to  the j u r y ;  but  conceding, 
but not deciding, t h a t  i t  was, the plaintiff is  estopped b:7 his conduct t o  
main ta in  this  action. W e  see n o  e r ror  i n  excluding the evidence t h a t  
plaintiff complains of-if admit ted i t  would not be of such mater ial i ty  
as  t o  change the  view we take of the  evidence on this record. 

u 

T h e  judgment  of t h e  court  below is  
Affirmed. 

MRS. MAE H. AMMONS, ADMINISTRATRIX OF THE ESTATE OF W. N. AMMONS, 
DECEASED, v. ADAM FISHER, JR.. AXD M. A. WAT'KINS. 

(Filed 20 November, 1935.) 

1. Trial  F c-Held: P la in t ie  waived t r ia l  of issue of negligence of one 
defendant by tendering issues involving solely t h e  negligence of t h e  
other  defendant. 

Plaintiff brought suit against two defendants as  joint tort-feasors, 
alleging that her intestate was struck and knocked down by a n  automo- 
bile driven by one of defendants, and run over by an automc~bile 
driven by the other defendant as  he lay injured on the street as  the 
result of the first accident, that both cars were negligently operated, and 
that her intestate died as  the result of the injuries infli-ted by the con- 
current negligence of defendants. One defendant did not iile answer; and 
the other defendant filed ans\\er alleging contributory negligence. Plain- 
tiff tendered issues of negligence of answering defendant and damages, 
and the court added the issue of contributory nerligcnce nrising upon tlir 
pleading of the answering defendant. H e l d :  Plaintiff elected to try her 
case on the theory of the negligence of the nnsnering defendant, and her 
exception to the issues submitted and the c71iarge of the court for their 
f a i l u ~ e  to present the question of the negligence of the defendant nlio 
failed to answer and the allegcd concurrcmt ~iegligcnce of defendants 
cannot be sustained, plaintiff having waivecl her right tc~ have the court 
submit the issues arising on the pleadings by the tender of issues inrolv- 
ing solely the ~iesligence of the answering defendant. IV. C. Code, 5%. 
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2. Appeal and Error B b- 
An appeal wi l I  be determined in accordance with the theory of trial 

in the lower court. 

APPEAL by plaintiff from Harding, J., and a jury, a t  Special J u n e  
Term, 1935, of MECIILEXBURO. N O  error. 

This was an  action for actionable negligence, brought by plaintiff 
against defendants as joint tort-feasors, alleging damage. W. N. Am- 
mom, about 11:OO or 11:30 a t  night on or about 30 March, 1934, was 
fatally injured (and died in  April-4 days later)  about the middle of 
the block between 1st and 2d streets, on South Tryon Street, in the city 
of Charlotte, K. C., while crossing the street going from the west to the 
east side thereof, by cars alleged to have been driven by defendants. 

The  plaintiff in her complaint alleges tha t  her intestate was cross- 
ing the street "in a careful, prudent, and lawful manner, when suddenly 
and without any warning whatsoever he was struck and knocked up into 
the air  and over the radiator and various parts of a car then being driven 
and operated and owned by the defendant M. A. Watkins;  that plain- 
tiff's intestate mas thrown and knocked down upon the said street and 
parement thereof, with great violence, and was immediately and concur- 
rently run  completely orer by a car which was owned, driven, and oper- 
ated by the defendant Adam Fisher, Jr." 

The  plaintiff further alleges: "That by reason of the wanton, reck- 
less, malicious negligence of each of the defendants herein named, acting 
jointly and concurrently, the plaintiff was fatally injured, and as a 
result of his injuries died on the aforesaid date;  that  the said car which 
was being driven by the defendant M. A. Watkins was just ahead and 
in front of the car which was being driven by his codefendant and joint 
tort-feasor, Adam Fisher, Jr.,  and that  both of said defendants, by their 
wrong and unlawful acts and negligence, caused and produced the death 
of the plaintiff's intestate, and that  said negligence and unlawful acts, 
jointly and concurrently, solely and proximately, caused the death of the 
plaintiff's intestate, as aforesaid." 

The defendant hl. A. Watkins filed no answer. The  defendant Adam 
Fisher, Jr . ,  denied the material allegations of the complaint and alleged 
"that this defendant is informed and believes that  the plaintiff's intes- 
tate was struck by an automobile other than his own, and fell ill the 
street in the line of traffic passing along a t  the t h e  and place r e fq red  
to in said paragraph, but this defendant has no k i io~~ ledge  sufficient to 
form a belief as to the truth of the allegations in reference to manner 
in which he was struck, and therefore den:es the same, and specifically 
denies the allegations contained therein referring to this defendant." 
H e  set up  the plea of contributory negligence, and, for further answer, 
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avers : "That if plaintiff's intestate's death was due to or proximately 
caused by any negligence other than his own, which is ~xpress ly  denied, 
his said death was solely due to and proximately caused by the negligence 
of the codefendant hl. A. Watkins, i n  that the said defendant failed to 
keep a proper lookout while driving his automobile a t  an excessive and 
unlavful  speed, and in further failing to keep his automobile under 
proper control under circumstances then and there apparent to a reason- 
ably prudent man. This defendant further alleges that he is informed 
and believes that plaintiff's intestate had sustained fatal injuries before 
being run over by the automobile of the defendant Adan1 Fisher, Jr." 

On the answer to the issues submitted to the jury, the following judg- 
ment x-as rendered in  the court below: 

"This cause coming on to be heard and being heard before his Honor, 
W. F. Harding, judge presiding and holding the Special June  Term of 
Superior Court of Mecklenburg County, and a jury, and it appearing 
to the court upon the record that the defendant hl. A. Watkins failed 
to file an answer in said cause, and that no action was taken by the plain- 
tiff upon the failure of said defendant to file an answer, and the plaintiff 
prosecuted his action against the defendant d d a m  Fisher, J r . ,  and the 
jury, upon issues joined and submitted, answered said issues as follows: 

" '1. Was the plaintiff's intestate's, W. N. Ammons', death caused by 
the negligence of the defendant Adam Fisher, J r . ,  as allt.ged? Answer : 
"No." 

" '2. Did the plaintiff's intestate, W. N. Ammons, by his own negli- 
gence vontribute to his injury and death?  Answer: 

" '3. What damages, if any, is the plaintiff entitled to recover of the 
defendant Adam Fisher, J r .  ? Answer : , 

"Wherefore, i t  is ordered, adjudged, and decreed that  plaintiff take 
nothing by her action against the defendant d d a m  Fisher, Jr . ,  and that 
the p l ,~ int i f f  and her sureties be taxed with the costs. This 6 July,  
1935. (Signed) Wnr. F. HARDINQ, Judge Presiding." 

The plaintiff made numerous exceptions and assignments of error and 
appealed to the Supreme Court. 

H.  L. Slrickland and J .  ill. Scarborough for plaintiff. 
J .  Lawrence Jones and Hiram P. Whitacre for defendant. 

CLAXKSOX, J. We do not think any of the exceptions or assignments 
of error made by plaintiff can be sustained. We have read with care 
the charge of the court below and think the law applicable to the facts 
was correctly stated. The contentions of both sides were fairly and 
accurately set forth. The record discloses that  the defendant M. A. 
Watkins filed no answer. The case n7as tried solely on the liability of 
Adam Fisher, J r .  
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The record also discloses that plaintiff tendered the follo\r.ing issues: 
"(I) Was the plaintiff's intestate's, W. N. Ammons', death caused by 

the negligence of the defendant Adam Fisher, Jr., as alleged? (2) 
What amount, if any, is the plaintiff entitled to recover of the defend- 
ant Adam Fisher, J r .  ?" 

The plea of contributory negligence was set up in the anmer of 
Fisher, and the court below added the issue. 

The plaintiff, if she desired to try the liability of ;\I. A\. Watkins, 
under the facts and circumstances of this case, should haye signified her 
intention to do so-but, to the contrary, she submitted an issue solely 
as to the liability of Fisher. At no time did plaintiff signify that she 
wanted the liability of Watkins determined in this action, but alone of 
Fisher. At no time did the plaintiff tender any issue as to Watkins. 
The plaintiff excepted to the issues tendered, but that was to the con- 
tributory negligence issue, as plaintiff herself tendered the other two 
issues, as to the negligence of Fisher and damages. 

N. C. Code, 1935 (Michie), section 584, is as follows: "Issues shall 
be framed in concise and direct terms, and prolixity and confusion must 
be avoided by not having too many issues. The issues arising upon the 
pleadings, material to be tried, must be made up by the attorneys ap- 
pearing in the action, or by the judge presiding, and reduced to writing, 
before or during the trial." Under this section, plaintiff made up the 
issue alone as to the liability of Fisher. 

When a case is tried in the court below on one theory, it cannot be 
heard in the Supreme Court on another and different theory. I t  would 
be unfair to the trial judge. I f  the plaintiff desired the case tried as to 
Watkins, how easily she could have done so by presenting an issue; but, 
on the contrary, the court below was no doubt misled, as the plaintiff 
tendered the single issue of negligence as to Fisher, and the case was 
tried solely on that theory. 

I n  Apostle a. I n s .  Co., ante, 95 (981, is the following: "No other 
question is presented by this appeal, for it is well settled, as said in 
Harget t  v. Lee, 206 K. C., 536, 174 S. E., 498, that an appeal ex  necessi- 
tate follows the theory of the trial. See S h i p p  a. Stage Lines, 192 
N.  C., 475, 135 S. E., 339. This principle is enforced by this Court, 
because of the constitutional limitation of its jurisdiction as an appel- 
late court. Const. of N. C., Art. IT, sec. 8." St7ilson v. Hood,  Comr., 
ante, 200; Pulverizer  Co. v. Jennings,  ante ,  234; Coral Gables, Inc., v. 
Ayres,  ante, 426. 

Under the facts and circumstances of the present case, from the posi- 
tion taken by plaintiff i11 tendering only the issue of ilegligence in regard 
to Fisher, it nas  no error in the court below in not tendering an issue as 
to Watkins. The plaintiff did not tender an issue as to the negligence 
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of Watkins, but  excepted t o  the  issues tendered. T h i s  is  not sufficient. 
Shuford v. Brown, 201 N .  C., 17 (25) .  N o r  did plaintiff i n  the  court  
below request a n y  prayers  of instruct ion on the questions now com- 
plained of-it is now too late. A s  a rule, the court  mus t  submit the  
issue ar is ing on the  pleadings (N. C. Code, 1935 [Nichic] ,  580-4), but  
plaintiff waived this by tendering only one issue as  to  Fisher ,  and  the  
case was  t r ied out  on  t h a t  theory. 

O n  the whole record, including the  charge, we see no prejudicial o r  
reversible error. I n  the  judgment  below there is  

N o  error .  

R. L. TOMLINSON v. TOWN O F  NORWOOD AXD N E W  AMSTERDAM 
CASUALTY COMPANY. 

(Filed 20 November, 1935.) 

1. Municipal Corporations D a- 
A policeman has the authority under general statute to deputiae a 

citizen to aid him in serving a warrant for breach of the peace, N. 0. 
Code, 4379, 4547, a policeman being given the same au~:hority, within the 
town limits, in making arrests as  a sheriff. N. C. Code, 2642. 

2. Master and Servant F +Citizen deputized by policeman to aid in 
serving warrant for breach of the peace held employee of the town. 

Evidence that claimant was injured while attempting to aid a police- 
man in serving a warrant for breach of the peace, and that claimant had 
been duly deputized by the policeman to aid in making the arrest, is held 
suficient to support the finding of the Industrial Commission that  a t  the 
time of injury claimant was an employee of defendant town under a 
valid appointment. N. C. Code, 8081 ( i)  ( b ) .  

3. Ma,ster and Servant F i- 
The finding of the Industrial Commission upon competent evidence that 

claimant was an employee of defendant employer at the time of the 
injury is binding on the courts upon appeal. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by  defendants f r o m  Alley, J., a t  February  Term, 1935, of 
STANLY. Affirmed. 

T h e  mat te r  was  heard  before t h e  N. C. Indus t r ia l  Commission. T .  C. 
Blalock was elected and  duly took t h e  o a t h :  "I will :faithfully, to  the  
best of m y  ability, perform t h e  duties of policeman for  t h e  town of 
Norwood, so help me, God." 

O n  26 September, 1933, he, Blalock, was  policeman of the  town of 
Norwood a n d  the  only officer of t h a t  character.  A wm-rant was issued 
by S. J. Lentz, a justice of the  peace, against one Baxter  Bunn .  H e  
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was charged with entering the house of Lee Mauldin by force, in the 
absence of Mauldin and his wife, in the town of Pu'orwood. He had 
gone to Mauldin's home, broken in, and run the children out. This was 
about 5:30 o'clock a t  night. H e  was drunk and a dangerous man. 
R. L. Tomlinson, the plaintiff, was operating a cafe in the town. About 
10 o'clock the same night Blalock deputized Tomlinson to go u i th  him 
to serve the warrant. Buiin was in the house and was told by Blalock 
his authority to arrest him, and in the attempt to do so Bunn shot out 
the window arid hit  Tomliason. Blalock went to the rescue of Tomlin- 
son and, while taking hini about 35 feet from the house, Bun11 shot 
Blalock out of the same window. I t  was in evidence that Mauldin and 
Bunn had married sisters and Bunn had gone to Mauldin's after his 
wife. 

The  findings of fac t :  ('That the plaintiff and the defendant employer 
had accepted the provisions of the Compensation Law and the New 
Amsterdam Casualty Company was the insurance carrier. That  the 
plaintiff was duly and legally deputized by the chief of police of the 
town of Norwood on the night of 26 September, 1933, to assist in the 
arrest of Baxter Bunn, who was charged with unlawfully entering a 
house and for whom a warrant  had been sworn out by a Mr. 3fauldir1, 
said warrant being in the hands of the chief of police. That  while 
assisting in the arrest of said Bunn the plaintiff was shot by the said 
Bunn, and that  he has been totally disabled since the date of the acci- 
dent, 26 September, 1933. That  the plaintiff sustained an  injury by 
accident arising out of and in the course of his regular employment, 
26 September, 1933, as a special deputized officer of the town of Nor- 
wood, when he was shot by Baxter Bunn," etc. 

The hearing Commissioner and Ful l  Commission, after finding of 
facts, made an award in  favor of plaintiff. Defendant excepted and 
assigned error, and appealed to  the Superior Court. The  Superior 
Court rendered judgment affirming the award of the Iridustrial Com- 
mission. The defendant excepted to the judgment as signed, and ap- 
pealed to the Supreme Court. 

Robinson, Pruet te  d? Caudle fo r  plaintiff. 
W .  E. Smith for t o w n  of Norwood. 
J .  Lawrence Jones and J .  L. D e h n e y  for New Amsterdam Casualty 

Company.  

CLARKSON, J. The  question involved: Was the plaintiff, a t  the time 
he sustained the injuries complained of, an  employee of the town of 
Norwood, and did such injuries arise out of and in the course of such 
employment ? W e  think so. 



718 I N  THE SUPREME COURT. [208 

The defendants introduced evidence : The town charter and ordinances 
to the effect that T. C. Blalock, the policeman of the town of Korwood, 
had not been given authority to deputize anyone to aid him in making 
arrests. We find a general statute on the subject: "A policeman shall 
have the same authority to make arrests and to execute (criminal process, 
within the town limits, as is vested by law in a sherifl." N. C. Code, 
1935 (Michie), section 2642. 

N. C. Code, 1935 (Michie), section 4379, is as fo1lov;s: "If any per- 
son, after having been lawfully commanded to aid an officer in arresting 
any person, or in retaking any person who has escaped from legal 
custody, or in executing any legal process, wilfully neglects or refuses 
to aid such officer, he shall be guilty of a misdemeanor." S t a t e  v. Dit- 
more ,  177 K. C., 592. 

Section 4547 reads as follows: "Every person summoned by a judge, 
justice, mayor, intendment, chief officer of any incorporated town, 
sheriff, coroner, or constable, to aid in  suppressing any riot, rout, unlaw- 
ful assembly, affray, or other breach of the peace, or to arrest the persons 
engaged in the commission of such offense, or to prevent the commis- 
sion of any felony or larceny which may be threatened or begun, shall 
do so." 

Blalock, while acting as a policeman, had, under the statute, the 
same authority as a sheriff to make arrests. He  had a legal right to 
deputize one to aid him in serving the warrant for the offense for which 
Burin is charged-a breach of the peace. The plaintiff relies on Jloore  
v. State, 200 N. C., 300. I n  that case the findings of f , x t  are:  "(1) At 
the time of the accident the claimant was acting as assistant to Everett 
Bryson, who was duly appointed forest warden for th3 particular dis- 
trict, and who had sumnloned the claimant in pursuance of the author- 
ity given him by section 6137 of the North Carolina Code. (2)  While 
so engaged the claimant was injured in  the eye, which resulted in the 
complete loss of vision. ( 3 )  The claimant was engaged as assistant, 
under summons, of the forest warden, in the extinguishment of the forest 
fire for the period of five hours, for which he received compensation a t  
the rate of 20 cents per hour." Adams, J., writing the opinion, says, at  
p. 801: "The award of the Industrial Commission is, conclusive and 
binding as to all questions of fact. Workmen's compensation Law 
(I-'. I,. 1929, ch. 120)) see. 60. Whether an injury by accident has 
arisen out of and in the course of a person's employment is a mixed 
question of law and fact, and while the parties to an action or proceed- 
ing may admit or agree upon facts, they cannot make admissions of law 
which will be binding upon the courts." I n  the  moor^ case, supra, an 
award was affirmed by this Court. 

I t  will be noted that in that case the forest warden was given statu- 
tory authority to appoint persons between certain ages to assist in fight- 
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ing forest fires, and to compensate them. I n  the present case, the 
policeman, Blalock, is given the same authority as a sheriff to deputize 
the plaintiff to assist him to  arrest under section 4547, s u p ~ a ,  for breach 
of the peace, of which Bunn was charged in the warrant. Compensa- 
tion would follow as a matter of course. N. C. Code, 1935 (hIic*hie), 
section 8081 ( i ) ,  subsec. (b) ( f ) .  We think the N o o r e  case, supra, is 
practically on "all fours7' with the present case. 

N. C. Code, 1939 (Michie), section 8081 ( i ) ,  subsection ( b ) ,  in part, 
is as follows: "The term 'employee' means erery person engaged in an 
employment under any appoiiltment or contract of hire or apprentice- 
ship, express or implied, oral or written, including aliens, and also 
minors whether lawfully or unlawfully employed, but excluding persons 
whose employment is both casual and not i n  the course of the trade, - .  

business, profession, or occupation of his employer, . . . as relat- 
ing to municipal corporations and political subdivisions of the State, the 
term 'cmployee7 shall include all officers and employees thereof, except 
such as are elected by the people or elected by the council or other gor- 
erning body of said municipal corporation or political subdivision, who 
act in purely administrative capacities, and to serve for a definite term 
of office," etc. 

I11 Jionterey C o u n t y  v. Rader  (Gal.), 248 Pac., 912, 47 A. L. R., 
p. 339 (syllabus), we find: "A bystander summoned by the sheriff to 
assist in making an  arrest is within the operation of a Workmen's Com- 
pensation Act declaring an employee to be every person in service under 
any  appointment." W e s t  S a l e m  v. Industr ial  Corn., 162 Wis., 55; see 
Sanders  v. Allen,  ante ,  189. 

I t  is well settled that the Industrial  Commission, having found from 
competent evidence that the plaintiff was an employee of the town of 
Norwood a t  the time of his  injury, such finding is binding upon us. 

F o r  the reasons given, the judgment of the court below is 
Affirmed. 

DEVIX, J., took no par t  i n  the consideration or decision of this case. 

STATE v. DAVID KIRKMAN. 

(Filed 20 Xovember, 1935.) 

Homicide E *Evidence in this case held sufficient to raise the question 
of self-defense for the determination of the jury. 

In this prosecution for homicide, defendant's testimony was to the effect 
that he had been missing corn from his barn, that on the night in ques- 
tion he was aroused by the barking of his dog, that he dressed and took 
his shotgun to investigate and in the dark barely discerned a man stand- 
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ing neared the barn, that defendant holloed and that the intruder com- 
manded him to get back and approached defendant and was apparently 
fumbling for a weapon, and that defendant then shot, intending to 
frighten the intruder, but resulting in his death. Hela!: Defendant mas 
entitled to have the question of self-defense submitted to the jury, and an 
instruction that defendant was guilty of manslaughter a t  least, is 
erroneous. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Parker, J., a t  April Term, 1935, of LENOIR. 
New trial. 

This mas an  indictment i n  the usual form, N .  C. Code of 1935 
(Michie), section 4614, against the defendant for murder of one John 
Grant, on 7 January,  1935, A t rue bill was found. The record dis- 
closes: "Before the jury is impaneled the solicitor for the State an- 
nounces and states in open court that  he will not ask for a verdict of 
guilty of murder i n  the first degree, but will ask for a verdict of guilty 
of murder in the second degree or manslaughter, as the facts may 
justify." 

The verdict of the jury:  "The defendant is  guilty of manslaughter 
with recommendation for mercy." Upon the verdict, judgment was duly 
rendered. 

The  defendant had been missing corn. I t  was a dark night, so dark 
that he could not tell whether the deceased was white or colored. The  
defendant testified, i n  pa r t :  "I hare  never been in  trouble before. On  
this particular night, on 8 January,  before that  time, I had known John  
Grant four or fire years. H e  and I had never had any trouble. On 
this particular night I was lying on the bed, had gone to bed, me and 
my wife were lying there reading. Later on we put the light out to go 
to sleep, and before long the dog begun barking. I got up  and crept to 
my back door to see if I could see anybody, but could not see nobody, 
and I lay back down, and before long the dog commenced barking again. 
I raised the dog and was acquainted with him, and I told my  wife 'that 
dog sees somebody.' I got u p  and dressed and took my single-barrel 
shotgun and crept out the door. I crept out in the back yard and could 
not see anybody. Then I crept out in a little old peach orchard and 
stood behind a tree, but could not see anybody. Then I walked down 
to the crib barn and didn't see anybody, and I crept around to the north- 
east end of the tobacco barn, where I kept my  corn, ;and there was a 
man standing right up  a t  the corner of the barn and I had my  face right 
near him when I saw him, and i t  scared nie and I hollered. H e  said, 
(Get back, get back,' and I was getting back and he wail rushing on me. - 

I t  was dark and I could not see, he was fumbling and rushing me and 
saying, 'Get back, get back,' and I backed back a good ways and shot u p  in  
the air, trying to  frighten him away. H e  was fumbling with his hands, 
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he was making towards me, I can't hardly say what he was doing, i t  
looked like to me he was fumbling around his waist, and he scared me. 
I went to hollering, and my wife heard me holler. I t  was dark and I 
didn't know who i t  was. My wife is in the family way, expecting to be 
confined any day. When I shot I run back to the house and told my 
wife to give me a shell. I asked for another shell because I thought 
whoever i t  was that  he was right on me and I hollered and told her to - 
give me a shell. I loaded my gun and stayed in the yard a good while, 
and could not hear nothing, and after a while I went in  the house, and 
then I heard something blowing and snorting, and I thought i t  was my 
cow. I had her tied to the haystack with a chain fastened around her 
neck. I told the fellow that  stays with me mould he go down with me 
and see what was the matter, and me and him got up and started on 
down there. I told him I thought i t  was my cow struggling down there, 
and I found the man a good ways before we got to the cow, lying under 
the tobacco barn, and I went there and examined him. The fellow with 
me told me to come to the police and they mould tell me what to do, and 
I come over here as quick as I could and got Sheriff Churchill and took 
him back over there. This man and I had never had anv trouble. never. 
I shot one time. I went down there three different mornings, and i t  - ,  

looked like to me my corn was going away, and I didn't see anybody 
stealing it, but I missed it. There was a slab nailed over the back door 
and t i e  other door that I used was fastened with a button and not 
locked. . . . I t  looked to me like from the time I first saw him, 
Grant had not come far  toward me from where I first saw him until I 
went back and saw where he was lying. From where I first saw him 
to where he fell was something like 3 or 4 feet. From the time I first 
saw him until I shot I run back a long ways, about as f a r  as from here 
to the window." 

The court below charged the jury as follows: "The court instructs 
you, if you believe all the evidence in this case, of the defendant himself 
and the State's witnesses, beyond a reasonable doubt, you will return a 
verdict of guilty of manslaughter. You may retire and say how you 
find." 

The defendant made numerous exceptions and assignments of error, 
and appealed to the Supreme Court. 

Attorney-General Seawell and Assistant Attorney-General Aiken for 
the State. 

Sutton & Greene for defendant. 

CLARKSON, 5. From the facts and circumstances of this case, we 
cannot sustain the charge of the able and painstaking judge in the court 
below. Without discussing the evidence, as the case goes back for a 
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new trial, we think the question of self-defense, under all the facts and 
circuinstances of this case, was for a jury to determine. 

I n  State v. Hough, 138 N.  C., 663 (667-8), we find : "It  is said in 
1 East, Pleas of the Crown, 271 : 'A man may repel i'orce by force in 
defense of his person, habitation, or property against one who manifestly 
intends or endeavors by violence to commit a felony, such as murder, 
rape, burglary, robbery, and the like, upon either. I n  these cases he  is 
not obliged to retreat, but may pursue his adversary until he has secured 
himself from all danger, and if he kill him in so doing it is called justi- 
fiable self-defense.' The American doctrine is to the same effect. See 
State v. Dixon, 75 N.  C., 275. . . . The defendant was on his own 
premises, engaged in  his peaceful pursuits at the time the deceased ad- 
vanced on him in a manner giving unmistakable eridence of his pur- 
pose to do the defendant bodily harm. How was the defendant expected 
to receive h im?  I n  the oft-quoted language of Judge Pearsort i n  State 
v. Floyd, 51 N.  C., 392, 'One cannot be expected to encounter a lion as 
he would a lamb,' and the measure of force which the defendant was per- 
mitted to use under such circumstances ought not to be weighed in 
'golden scales.' " 

I n  State v. Holland, 193 N.  C., 713 (718), speaking to the subject, is 
the following: "The first law of nature is that of self-dc>fense. The law 
of this State and elsewhere recognizes this primary impulse and inherent 
right. One being without fault, in defense of his person, in the exer- 
cise of ordinary firmness, has a right to invoke this law and kill his 
assailant, if he has reasonable ground for believing or apprehending that  
he is about to suffer death or great or enormous bodily harm at  his 
hands. The danger or necessity may be real or apparent. I t  is for the 
jury, and not the party setting up  the plea, to determine, under all the 
facts and circumstances, the reasonableness of the grourtds for the belief 
or apprehension of the real or apparent danger or necessity. The mere 
fact that  a man believes or apprehends that he is in present, immediate, 
or imminent danger of death or great bodily harm, is not sufficient to 
justifqy the taking of the life of a human being, but there must be rea- 
sonable ground for the belief or apprehension-an honest and well- 
founded belief or apprehension at  the time the homicide is committed. 
. . . (Citing authorities.) I n  S. v. Hand, 170 N .  Cj., at  p. 706, it is 
said:  ' I t  is well-settled law that when the killing with I deadly weapon 
has been proved or admitted, the burden is on the prisonpr to show excuse 
or mitigation. S. v. Gaddy, 166 K. C., 341 ; S.  v. Yates 155 N. C., 450; 
S. v. R O I P E ,  ibid., 436; S. v. Simonds, 154 N.  C., 197; 8. v. Brittian, 
89 N .  C., 481.' " State v. Turnage, 138 N. C., 566 (569-570) ; State v. 
Gregory, 203 N .  C., 528. 

"The law of England," said S i r  Matthew Hale, "hath afforded the best 
method of trial that  is possible for  this and all other matters of fact, 
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namely, by  a j u r y  of twelve men a l l  concurring i n  t h e  same judgment, 
by the  testimony of witnesses viva voce i n  the presence of the judge a n d  
jury, a n d  by the inspection a n d  direction of t h e  judge." 1 Pleas  of the  
Crown, 33. "The t r i a l  by jury," declared Blackstone, '(ever has  been, 
a n d  I t rus t  ever will be, looked upon  as  the  glory of the  Engl i sh  Law." 
I t  i s  "the most transcendent privilege which a n y  subject can  enjoy, o r  
wish for," he  continues, "that he  cannot  be affected either i n  his  prop- 
erty, o r  his  liberty, o r  h i s  person, but  by the  unanimous consent of twelve 
of h i s  neighbours a n d  equals." 3 Comm., 379. 

F o r  t h e  reasons given, there mus t  be a 
N e w  trial.  

DEVIN, J., took no p a r t  i n  the  consideration or  decision of th i s  case. 

THE UNION CENTRAL LIFE INSURANCE COMPANY v. J. C. CORDON 
AND GEORGE HARRIS. 

(Filed 20 November, 1935.) 

1. Vendor and  Vendee A a- 
Delivery of a contract to convey land is essential to constitute it  a valid 

and enforceable agreement. 
2. Betterments A -Person entering upon land under  unenforceable con- 

t rac t  t o  convey may recover value of improvements made in good 
faith. 

Defendant introduced evidence tending to show that defendant entered 
possession of the land in question under a parol contract to convey, which 
contract was later reduced to writing but not delivered, and made improve- 
ments on the land in good faith. Held: In  plaintiff's action for possession, 
the evidence of the unenforceable contracts to convey was properly sub- 
mitted to the jury upon the question of defendant's right to recover the 
value of the improvements, and upon the verdict of the jury in his favor, 
defendant was entitled to recorer tlie value of the improvemeiits placed 
upon the land in good faith, less the reasonable rent for the land during 
tlie time of defendant's occupancy. 

DEWS, J.. took no part in the consideration or decision of this case. 

APPEAL by  plaintiff f r o m  Cranmer, J., a n d  a jury, a t  M a y  Term,  
1935, of BEAUFORT. N o  error .  

T h i s  was a n  action brought by  plaintiff to  recover of defendant J. C. 
Cordon (George H a r r i s  was a cropper)  two certain t racts  of land-405 
acres-describing same, i n  Beaufor t  County, N .  C. 

T h e  defendant admit ted plaintiff's ownership of t h e  land, but  denied 
other mater ial  allegations of the complaint,  and  alleged t h a t  plaintiff 
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breached its par01 contract to  convey the land to him, ,and that  he had 
made necessary permanent improvements on the land, by a drainage 
system, ditching and building a new barn, the cost a m o ~ n t i n g  to $2,100. 
The defendant further alleged: "The building of this barn and all these 
improrements were therefore done with the express knowledge and 
authorization of the plaintiff under a promise to make a good and valid 
contract to convey or deed and trust deed or mortgage to secure the 
purchase money, and this defendant says that  he be1iev.d he would be- 
come n purchaser as hereinbefore stated until the receipt of a letter from 
the said Brooks and his attorney demanding that  he vacate and turn 
the place over, which thing he refused unless and until he was paid for 
the improvements set out in his answer; plaintiff then sold the farm and 
purchaser took possession, and he was ousted." The defendant Cordon 
also prayed for general relief. 

The issues submitted to the jury, and th~l i r  answers ihereto, were as 
follows : 

"1. I s  the plaintiff Insurance Company the owner of the land de- 
scribed in the pleadings ? Answer : 'Yes.' 

"2. Did the plaintiff execute and deliver contract to convey to the de- 
fendant according to the agreement referred to in the pleadings? d n -  
swer : 'No.' 

"3. Did the defendant enter into possession of said land under agree- 
ment of plaintiff to convey to h i m ?  Answer: 'Yes.' 

"4. Did the defendant, while occupying said land, make necessary 
permanent improvements thereon? Answer: 'Yes.' 

"5. If so, what was the value of said improvements tc the said land?  
Answer : '$l,j00-fifteen hundred dollars.' 

"6. What  sum as rents for  the land shall the defendant be charged 
wi th?  Answer : i$l,OOO-one thousand dollars.' " 

The court below rendered judgment on the verdict. Plaintiff made 
numerous exceptions and assignments of error, and appealed to the 
Supreme Court. 

J .  D. Paul and MacLean & Rodman for plaintiff. 
Ward & Grimes for defendants. 

CLARKSON, J. There is no controversy in regard to the first issue- 
the ownership of the land. The main contentions of the litigants were 
to the 2d and 3d issues, as follows: "(2)  Did the plaintiff execute and 
deliver contract to convey to the defendant according to the agreement 
referred to in the pleading? (3 )  Did the defendant eni;er into posses- 
sion of said land under agreement of plaintiff to convey ;o him?" The  
jury answered the 2d issue "No," and the 3d issue "Yes." Upon a 
careful reading of the evidence, we think i t  was sufficient to be submitted 
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t o  the jury on these two issues. The  credibility of the evidence was for 
the jury to  determine. 

N. C. Code, 1935 (Michie), section 988, is a s  follows: "All contracts 
to sell or convey any lands, tenements, or hereditaments, or any interest in 
or  concerning them, and all leases and contracts for leasing land for the 
purpose of digging gold or other minerals, or for mining generally, of 
whaterer duration;  and all other leases and contract for leasing lands 
exceeding in duration three years from the mak i~ lg  thereof, shall be void 
unless said contract, or some memorandum or note thereof, be put in 
writing and signed by the party to be charged therewith, or by some 
other person by him thereto laxfully authorized." 

I n  Eaton v. Doub, 190 N. C., 14 (22),  speaking to the subject, citing 
numerous authorities, is the following: "The equitable jurisdiction of 
thc Superior Courts of this State has been frequently invoked by vendees 
of land vho,  nhile in possession under parol contracts to convey, void 
under the statute of frauds (C. S., 988), have enhanced the ralue thereof 
bx permanent impro~ements,  and have thereafter been called upon to 
surrender possession by vendors ~ l i o  have repudiated their parol con- 
tracts. This  Court, by a long line of decisions, has sustained the juris- 
diction to afford relief by requiring compensation for such enhancerncrit 
in value before aiding such ~ e n d o r s  to recover possession of the land. 
. . . The principle upon which the jurisdiction has been sustained is 
well stated by M'alker, J., in  Jones v. Sandlin, 160 N .  C., 1.50. 'The 
general rule is  that  if one is induced to improve land under a promise to 
convey the same to him, which is void or voidable, and after the im- 
prorements are made he refused to convey, the party thus disappointed 
shall have the benefit of the improvements to the extent that  they in- 
creased the value of the land,' citing many authorities. A n  examination 
of these cases will show that  the application of the principle has been 
broad and liberal, waiving technical objections, and doing justice upon 
the facts of the particular case in which i t  has been applied." 

It appears that the contract n7as in fact executed, hut the evidence on 
the part of Cordon was to the effect that  it  was never delivered to him 
according to the parol agreement. T o  be a valid contract, delivery is 
essential. 

The rendor, i n  a parol contract to convey land, will not be permitted 
to evict a vendee who has entered and made iniprovemcnts, until the 
latter has been repaid the purcllase money and compensated for better- 
ments. V a n n  v. ATewsom, 110 N. C., 128. 

I n  Gillespie 2;. Gillespie, 187 K. C., 40 (41),  i t  is said:  "Whether a 
deed has been delivered in the legal sense is not dependent exclusively 
upou the question of its manual or physical transfer from the grantor to 
the grantee, but also upon the i ~ l t e ~ i t  of the parties. Both the delirery of 
the instrument and the intention to deliver i t  are necessary to a transmu- 
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tation of title. Upon the evidence adduced, the ultimate question of 
delivery was therefore properly submitted to the jury. Gaylord v. Gay- 
lord, 150 N .  C., 222; Fortune v. Hunt, 149 N .  C., 358; Tarlton v. 
Griggs, 131 N. C., 216." Carroll v. Smith, 163 N. C., 204; Lee v. 
Parker, 171 N .  C., 144. 

The court below in  the charge defined what were necessary "perma- 
nent" improvements, to which the plaintiff made no exception. 

We see no prejudicial or reversible error as to plaintiff's contention 
in  the admission of certain letters introduced by defendant Cordon; to 
the refusal to dismiss as upon nonsuit defendant's claim for damages; 
to plaintiff's willingness to convey ( i t  came too late) ; to refusal of the 
court below to submit issues tendered by plaintiff and wbmitting issues 
tendered by defendant. The issues submitted were those arising on the 
pleadings and essential for the determination of the coiitroversy; to the 
charge of the court below in  certain particulars. We think the charge, 
taken as a whole, correct. 

For  the reasons given, we find in the judgment of the court below 
No  error. 

DEVIN, J., took no part  i n  the consideration or decision of this case. 

MRS. LULA EAST LITTLE AND HUSBARI), J O S E P H  W. LITTLE,  V. 

WACHOVIA BANK AND T R U S T  COMPANY AND BdETROPOLITAN 
LIFE INSURANCE COMPANY. 

(Filed 20 November, 1935.) 

1. Mortgages H o-Temporary order restraining consummation of fore- 
closure is properly continued where issues of fact are  raised and bond 
filed. 

Where a mortgagor or trustor institutes suit to enjoin the consummation 
of a foreclosure sale had under the terms of the instrument, and files bond 
to indemnify the mortgagee or cestui que trust against loss, N. C. Code, 
861, 2593 ( b ) ,  the temporary injunction granted in the cause is properly 
coritiilued to the hearing upon the court's finding that serious controversy 
exists between the parties and that plaintiff is entitled to a jury trial 
upon the issues of fact raised by the pleadings. 

2. Same- 
Where consummation of foreclosure sale is restrained under N. C. Code, 

25!)3 ( b ) ,  it is discretionary with the court whether it nil1 require bond of 
the mortgagor or trustor, or appoint a receiver. 

DEYIK, J., took no part in the consideration or decision of 1,his case. 

APPEAL by defendants f rom Warlick, J., 24 January,  1935. From 
BUNCOMBE. Affirmed. 
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This action was brought in the general county court of Buncombe, 
N. C. The plaintiffs' complaint was to the effect that the attempted 
sale of certain land of plaintiffs by defendants be declared null and void, 
and for injunctive relief. 

The  judgment i n  the general county court is as follows: "This cause 
coming on to  be heard before the undersigned judge upon the notice 
duly issued to the defendants to show cause why the order heretofore 
made restraining and enjoining the defendants from consummating the 
sale of the property mentioned and described in the plaintiffs' complaint 
shouId not be continued to the final hearing, and having been heard, and 
the court being of the opinion, and so finding as a fact from the plead- 
ings and affidavits filed upon said hearing, that serious issues of law and 
of fact betx~een plaintiffs and defendants are presented, on which issues 
of fact plaintiffs are entitled to a jury trial, and that  the restraining 
order heretofore issued should be continued to the hearing, and, i t  fur-  -, 

ther appearing that  the plaintiffs ha re  filed a good and sufficiekt bond 
a p p r o ~ e d  by the clerk of this court and justified as required by law. I t  
isAaccordinily ordered that  the defendants, and each of them, their 
officers, agents, and employees, be and they are hereby restrained and 
enjoined from consummating the sale made on 18 October, 1934, of the 
property described in  the complaint, and that the  defendant Wachovia 
Bank and Trus t  Company, its officers, agents, and employees, be and 
they are hereby restrained and enjoined from executing to defendant 
Xetropolitan Life Insurance Company any deed for said property until 
the further orders of this court. 

J. P. KITCHIN, J u d q ~ ,  
Genwal County Court ,  Buncombe County,  AT. C." 

T o  the foregoing judgment defendants excepted, assigned error, and 
appealed to the Superior Court. The  judgment in  the Superior Court 
i s  as follows: "This cause coming on to be heard before the undersigned 
judge upon an appeal by the defendants from the order of the general 
county court of ~ u n c o m b e  County continuing to the hearing the restrain- 
ing order theretofore granted by the judge of said general county court, 
and having been heard, and the court being of the opinion that  the judge 
of the general county court committed no error i n  continuing said re- 
straining order: I t  is accordingly ordered that  the defendants' excep- 
tions be and they are hereby overruled and the order of the judge of the 
general county court is in all respects affirmed. This 2 1  January,  1935. 

W ~ ~ s o r :  WARLICK, Judge Presiding." 

T o  this judgment the defendants excepted, assigned error, and ap- 
pealed to the Supreme Court. 
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Alfred S. Barnard for plaintiffs. 
Hurkins, Van Winkle & W a l t m  for defendants. 

CLARKSON, J. W e  have read the record and brief:; of the litigants 
with care. I t  is  well settled in  this jurisdiction, and the matter stated 
in Seip v. Wright, 173 N .  C., 14  (15-16), as follows: "Where i t  will not 
harm the defendant to continue the injunction, and may cause great 
injury to the plaintiff, if i t  is dissolved, the court generally mill restrain 
the party until the hearing. JlcCorkZe v. Brern, 76 N .  C., 407; where 
serious questions mere raised, Hurm'ngton v. Rawls, l ( 3 1  N. C., 40;  or 
where reasonably necessary to protect plaintiff's rights, Heilig u. Stokes, 
63 N.  C., 612. The Court said, by Justice lloke, in l'ise v. Wltifaker, 
144 N. C., 508: ' I t  is the rule with us that  in actions of this character, 
the niain purpose of which is to obtain a permanent injunction, if the 
evidence raises serious question as to the existence of facts which make 
for plaintiff's right, and sufficient to establish it, a preliminary restrain- 
ing order will be continued to the hearing (citing aut2,orities). I f  the 
plaintiff has shown probable cause, or i t  can reasonably be seen that  he 
will be able to make out his case a t  the final hearing, the injunction will 
be continued, is another way of stating the rule (citing authorities). 
. . . I n  l l ya f t  v. DeHart, 140 N. C., 270, the Chief Justice said:  
'Ordinarily, the findings of fact by the judge below are conclusive on 
appeal. While this is not true as to injunction cases, i n  which we look 
into and review the evidence on appeal, still there is  the presumption 
alwajs that  the judgment and proceedings below are correct, and the 
burden is upon the appellant to  assign and show error.' " Teeter v.  
Teeter, 203 N.  C., 438; Scruggs v. Rollins, 207 N .  C., 335; Boushiar v. 
Willis, ibid., 511; Porter v. Ins. Co., ibid., 646. 

I n  Hare v. Hare, 207 N.  C., 849, it is said:  "Equii,y mill generally 
continue a temporary restraining order to the final hearing upon a pm'ma 
facie showing for injunctive relief, especially when i t  appears that the 
respondent is indemnified against loss from its continuance, and that  
injury might result to the petitioner from its dissolution " 

I n  the present action the plaintiff was required to gi.;e bond. North 
Carolina Code, 1935 (Xichie) ,  section 861, permits ihis to be done. 
Public Laws 1933, ch. 275 (Michie, supra, sections 2593 [b], e t  seq.)- 
"A11 act to regulate the sale of real property upon the foreclosure of 
mortgages or deeds of trust.'' Sec. 2 is as follows: "The court or judge 
granting such order or injunction, or before whom the same is return- 
able, shall have the right before, but not after, any sale is confirmed to 
order a resale by the mortgagee, trustee, commissioner, or other person 
authorized to make the same in  such manner and upon such terms as 
may be just and equitable : Provided, the rights of all parties in interest, 
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o r  who m a y  be affected thereby, shall be preserved a n d  protected by  bond 
or  indemnity i n  such f o r m  a n d  amount  as  the court m a y  require, and  
the  court  o r  judge m a y  also appoint  a receiver of the  property o r  the  
rents a n d  proceeds thereof, pending a n y  sale o r  resale, and  m a y  make  
such order f o r  the payment  of taxes or other pr ior  lien a s  m a y  be neces- 
sary,  subject to  the  r igh t  of appeal  t o  the  Supreme Cour t  i n  all  cases." 

Under  th i s  section the court  below could have  required bond or may 
have appointed a receiver. I t  was discretionary wi th  the  court  under  
th i s  section. 

T h e  judgment  of the  court  below is 
Affirmed. 

DEVIX, J., took no p a r t  i n  t h e  consideration or  decision of th i s  case. 

F. A. BROOME, ADMIXISTRATOR OF THE ESTATE OF 

CITY O F  CHARLOTTE. 

(Filed 20 November, 1935.) 
1. Pleadings D e-- 

For the purposes of a demurrer the facts set 
deemed to be true. 

F. A. BROOME, JR.,  v. 

out in the complaint are 

2. Municipal Corporations E a-Ordinarily, municipality is not civilly 
liable for negligence in performance of governmental duty. 

In the absence of statutory provision, a municipal corporation is not 
liable for negligence of its agents or servants in the performance of a 
governmental function nhich i t  exercises as  an administrative agency of 
the State pursuant to legislative, discretionary, or judicial powers con- 
ferred on it for the benefit of the public, but a municipal corporation may 
be held liable civilly for negligence of its agents or servants in  the per- 
formance of its corporate poners nhich i t  esercises in its private charac- 
ter in the managt.ment of its property for its own corporate advantage. 

3. Same-Coniplaint held to allege negligence of city in performance of 
governmental duty, and demurrer should have been sustained. 

I t  appeared from the face of the complaint that a trash nagon of de- 
fendant municipality, \T-hile being used in collecting and removing trash in 
the city, \ \as driven into the yard of the parents of intestate for the pur- 
pose of turning i t  around for the convenience of the operators of the truck 
and not for the purpose of y:tthering trash, and that  while turning the truck 
around in the jard the driver of the truck negligently ran over and killed 
plnintiiYs intestate. a child four jears old. Held: 1)efenclant munici- 
pality's demurrer to the coml~laint should have been wstained since the 
truck \ \as  being crgcr:~tcd, pursuant to a governmental function of the 
city, in removing trash for the sole benefit of the inhabitants of the city, 
thuugli not actually engaged a t  the moment in collecting trash on the 
premises of the parents of plaintiff's intestate. 
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APPEAL by defendant from Harding, J., at April ;Special Term, of 
MECXLENBURQ. 

This was an action by the administrator of the estate of F. A. Broome, 
Jr., against city of Charlotte to recover damages for alleged wrongful 
death of plaintiff's intestate. 

The complaint alleges that on 3 October, 1934, plaintiff's intestate a 
child 4 years of age, was struck and killed by a trash wagon on truck of 
defendant. 

"3, That the city of Charlotte, through its mayor and members of its 
governing body and its business manager, and through its servants, 
agents, employees, and personal representatives wilfully, wantonly, de- 
liberately, and without any notice to the parents of said infant, and 
without being requested by said infant's parents, sent rind directed, and 
caused to be sent and directed, the driver or drivers of one of its trash 
wagons or trucks into the back yard of the parents of the aforesaid 
infant, not for the purpose, as this plaintiff is inforred, believes, and 
alleges, of gathering trash, but drove off Ordermore Drive, one of the 
much-used thoroughfares of the city of Charlotte and county of Meck- 
lenburg, and into the yard of the parents of the aforesaid infant as a 
matter of convenience to said defendant, in order to turn the trash wagon 
or truck around in order to go in an opposite direction, and not at the 
request or for any benefit to the parents of the infant child, or for any 
benefit to said plaintiff's intestate." 

And the plaintiff prays that he recover both actual and punitive dam- 
ages therefor. 

Defendant demurred to the complaint, and from judgment overruling 
its demurrer, defendant appealed. 

Kirkpatrick & Kirkpatrick and C. A. Duckworth for plaintiff. 
Scarborough & Boyd for defendan,t. 

DEVIK, J. The defendant demurred to the complaiut on the ground 
that it did not state facts sufficient to constitute a cause of action. For 
the purposes of the demurrer the facts set out in the complaint are 
deemed to be true. This requires a careful examination of the complaint 
to determine its legal effect. 

The recognized doctrine in this jurisdiction is that a municipal corpo- 
ration may not be held civilly liable to individuals for the negligence of 
its agents in performing duties which are governmental in their nature, 
and solely for the public benefit. Harrington v. Greenville, 159 N. C., 
632; James v. Charlotte, 183 N. C., 630; Snyder v. f l igh Point, 168 
N. C., 608. 
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I n  i ts  public or governmental character a municipal corporation acts 
a s  agent of the State for the better government of that  portion of its 
people who reside within the municipality, while in its private charac- 
ter i t  exercises powers and privileges for its own corporate advantage. 
When a municipal corporation is acting in its ministerial or corporate 
character in the management of property for its own benefit, i t  may 
become liable for damages caused by the negligence of its agents subject 
to i ts  control. But  when the city i s  exercising the judicial, discretion- 
ary, or legislative authority conferred by its charter, or i s  discharging 
a duty imposed solely for the benefit of the public, i t  incurs no liability 
for the negligence of its agents, unless some statute subjects the corpora- 
tion to responsibility. llloffitt v. Asheville, 103 N .  C., 237; Parks-Bells 
Co. v. Concord, 194 K. C., 134. 

The law which imposes liability in  one case and not in  the other has 
been stated in numerous decisions of this Court. Hamilton v. Rocky  
X o u n t ,  199 K. C., 504; X u n i c k  v. Durham, 181 N. C., 188. 

The distinction between governmental acts and those which are minis- 
terial or cornorate seems tibe that in the one case the act i s  done in the 
exercise of the police power or in the exercise of legislative, discretion- 
ary, or judicial powers conferred upon a municipality for the benefit of 
the public; while in the other i t  is done by virtue of powers exercised 
for its own advantage or in the negligent performance of a duty specifi- 
cally imposed by statute. Sandlin v. Wilmington,  185 K. c., 257. 

Applying these general principles, it is apparent that  the operation 
of a trash wagon or truck on the streets of the city of Charlotte by the 
municipal authority was in the exercise of a go~ernmenta l  function for 
the sole benefit of its inhabitants, and not a ministerial or corporate act. 

While the complaint alleges that the entry of the truck on-the prem- 
ises where plaintiff's intestate was struck was not to gather trash, but in 
order to turn the truck around, it sufficiently appears that  the injury 
was done by a truck owned by the city for purposes in respect to 
trash;  that is, the removal of trash for street cleaning, and that  its truck 
was in such use by one of its employees, though not actually engaged at 
the moment in collecting or hauling trash on the premises of plaintiff. 

For  these reasons, we think the court below was in error in overruling - 

the demurrer. 
The judgment overruling the demurrer is 
Reversed. 
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MRS. RUTH DEWEASE v. TRAVELERS INSURANCE COMPANY AND 

HIGHLAND PARK MANUFACTURING COMPANY. 

(Filed 20 November, 1935.) 

1. Insurance F +Employee held not  entitled t o  disability benefits when 
proof of disability was not  given while policy was i n  force. 

Under the terms of defendant insurer's group policy a n  employee fur- 
nishing due proof of disability while insured under the policy was entitled 
to disability benefits. The policy providpd that insurance as  to each 
eniplosee should terminate upon termination of his employment, unless a t  
such time the employee was disabled as  defined in the policy. Plaintiff 
became disabled while insured under the policy, and premiums were de- 
ducted from her wages up  to the time of her disabling injury, when her 
employment was terminated and no further deductions for premiums 
were. made. The master policy was canceled about nine months after her 
injury. About two years after her injury plaintiff gave defendant in- 
surer notice and proof of her disability. Held: Although the disability 
occurred while plaintiff was insured under the policy, notice and due 
proof of such disability were not given while plaintiff was insured under 
the pdicy, and notice within such time being made a condition precedent 
to liability under the policy, defendant insurer's motion for judgment a s  
of nonsuit should have been granted. 

2. Insurance M b 
The employer in a group insurance policy is not ordinarily the agent 

of the insurer for the purpose of receiving notice or proof of claim by 
an insured employee. 

APPEAL by  plaintiff f r o m  Clement, J., a t  M a r c h  'Term, 1935, of 
MECRLENBURQ. 

T h i s  was a n  action t o  recover on a certificate of g roup  insurance 
issued by the  defendant  Travelers  Insurance  Company to the plaintiff, 
who was a t  the  t ime a n  employee of the  Highland  P a r k  Manufac tur ing  
Company. Plaintiff claims total  disability. 

T h e  certificate, dated 4 November, 1926, contains the following pro- 
vision : 

"The insurance of a n  employee covered hereunder  shs.11 end when his  
enlployment with employer shal l  end, except i n  a case where a t  the t ime 
of terminat ion of enlployment t h e  employee shall be  wholly disabled and  
prevented by bodily i n j u r y  or  disease f r o m  engaging i n  a n y  occupation 
or employment f o r  wage o r  profit. I n  such case the insurance will 
remain i n  force as  to such employee dur ing  the continuance of such dis- 
abi l i ty  f o r  a period of three months f r o m  the  da te  upon  which the 
employee ceased t o  work, and  thereafter  dur ing  the  continuance of such 
clisability while th i s  policy shall remain  i n  force un t i l  the  employer shall 
notify the company t o  terminate  the  insurance as  to  such employee. 
Noth ing  i n  this  paragraph  contained shall l imit  o r  extend the  perma- 
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DEWEASE 2). IXSURANCE Co. 

nent total disability benefit to which an  employee shall become entitled 
under this policy." 

The permanent total disability benefit clause in the policy is as fol- 
lows : 

"If any employee shall furnish the company with due proof that  while 
insured under this policy he has become wholly disabled by bodily inju- 
ries or  disease, and d l  be permanently, continuously, and wholly pre- 
vented thereby for life from engaging in any occupation or employment 
for wage or profit, the company will waive further paxment of premium 
as to such employee and pay in full settlement of all obligations to him 
under this policy the amount of insurance in force hereunder upon his 
life a t  the time of receipt of due proofs of such disability." 

Plaintiff continued in the employ of the Highland P a r k  Manufactur- 
ing Company, and amounts sufficient to pay the premiums on her policy 
were deducted from her wages until 17  August, 1931, when she was 
injured. Thereafter she ceased to be employed, and no further payments 
were made on the policy. 

The superintendent of the Highland Pa rk  Manufacturing Company 
was T erbally notified of plaintiff's in jury  shortly after it occurred. 
There was no evidence of other or further notice of any kind, until 
12 August, 1933, when plaintiff's counsel wrote defendant insurance 
company, giving notice that  she had been injured 17 Ju ly  (August), 
1931, and that  she claimed benefit under the total disability clause of her 
policy. The master policy n-as canceled 27 May, 1932. 

Voluntary nousuit was taken as to the Highland Pa rk  Manufacturing 
Company. 

Plaintiff offered evidence as to the manner of her injury and the 
extent of her disability thereafter. 

&It the cordusion of plaintiff's evidence, nlotion to nonsuit as to de- 
fendant insurance company was sustained, and from the judgment 
thereon plaintiff appealed. 

Ralph V .  Kidd and John Jf. Robtnson foi- p la in t i f f .  
T ~ l l e f t ,  T i l l e f t  &? K e n n e d y  for d e f e n d a ~ l t  Insurance Company. 

DEVIL, J. I t  is unnecessary to decide nhether there was sufficient 
el ideme to go to  the jury that  plaintiff was ~i-holly disabled within the 
meaning of the policy, as the judgment of nonsuit must be sustained 
upon other grounds. 

The  language of the policy of insurance sued on in the instant case, as 
interpreted by this Court in construing similar provisions in J o h n ~ o n  v. 
Ins .  Co., 207 N .  C., 512; H u n d l e y  e. Ins .  Co., 205 N .  C., 780, and 
X o d l i n  v. W o o d m e n  of the  W o r l d ,  ante, 576, i n  the light of the evidence 
offered here, compels the conclusion that  the failure to furnish proof or 
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notice of any kind to defendant insurance company until two years after 
the plaintiff's employment had ended, and the payment of premiums had 
ceased, rendered plaintiff's claim unenforceable. Due proofs were not 
furnished the insurance company while she was insured under her policy. 
Her policy had lapsed. 

Similar results hare been reached in other jurisdictions: Bergholm v. 
Peoria Life Ins. Co., 284 U. S., 489; Iannarelli v. Ins. Co., 171 S .  E .  
(W. Va.), 748; Parker v. Ins. Co., 155 S. E. (8 .  C.), 617; Iw. GO. v. 
Pugaie, 170 S. E. (Va.), 573; Wick v. Ins. Co., 175 Pao. (Wash.), 953 ; 
McCutcheon v. Ins. Co., 158 So. (Ala.), 729. 

I n  Bergholm v. Peoria Life Ins. Co., supra, construing a similar pro- 
vision in an insurance policy, Associate Jusfice Sutherland, speaking for 
the Court, uses this language : 

"The obligation of the company does not rest upon the existence of 
the disability, but it is the receipt by the company of proof of the dis- 
ability which is definitely made a condition precedent tl> an assumption 
by it (waiver) of payment of the premiums becoming due after the 
receipt of such proof.'' 

I n  Horn v. Ins. Co., 66 S. W. (2d), Ky., 1017, cited by plaintiff, the 
provisions of the policy were in some respects different-from those in 
this case. And in Smithart v. Ins. Co., 71 S .  W .  (2d), 'Cenn., 1059, also 
cited by plaintiff, it was held that where the contract stipulated no time 
within which proof of disability should be made, proof within a reason- 
able time would be sufficient, in that case seven months 

While there is no specific requirement in the policy as to the form of 
proof necessary, the informal statement to the superintendent of the 
Highland Park Manufacturing Company would not avail the plaintiff, 
for he was not the agent of the insurance company. Ammom v. Ins. Co., 
205 N. C.. 23. 

The employer in a group insurance policy is not ordinarily the agent 
of the insurance company. Duval v. Ins. Co., 136 Atl. ( N .  H.), 400. 

The judgment is 
Affirmed. 

- 

STATE v. LEROY TARLTOK. 

(Filed 20 November, 1935.) 

1. Bastardy B c-Warrant failing to charge that failure to support illegi- 
timate child was wilful is fatally defective. 

Wilfulness is an essential ingredient of the offense of :%ling to support 
an illegitimate child, N. C. Code, 276 ( a ) ,  and where the warrant fails to 
charge that defendant's failure to support his illegitimate child was 
wilful, defendant's motion in arrest of judgment should 3e allowed. 
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2. Indictment D * 
Where a warrant or indictment is fatally defective in failing to vharge 

an essential element of the offense, the defect cannot be cured by amend- 
ment after verdict upon defendant's motion in arrest of judgment. 

3. Indictment B a- 
Where a warrant or indictment fails to charge an essential element of 

the offense, the defect is fatal and is not cured by the provisions of C. S . ,  
4623. 

4. Criminal Law J 
Where an indictment fails to charge an essential element of the offense, 

the defect may be taken advantage of by a motion in arrest of judgment. 

,IPPEAL by defendant from Sink,  J . ,  and a jury, a t  March Special 
Term, 1935, of MECKLENBURG. Error.  

The  warrant  on which defendant was indicted is as  fo l lou ,~:  

"STATE OF NORTH CAROLINA, JUSTICE'S COURT, 
COUKTY OF MECIILENBURQ, Before W. B. WARWICII, 
CHARLOTTE TOWR'SHIP. Justice of the Peace. 

The State - 
V. 

LeRoy Tarlton. 

Avis King, being duly sworn, complains and says that at and in said 
county of Mecklenburg, Charlotte Township, on or about 16 January,  
1934, a baby was born to her out of wedlock, and that the defendant 
above i~amed is the father of said child, and that since the birth of said 
child the defendant has failed and refused to  support or contribute to the 
support of said child and has failed and refused to pay anJr of the 
expenses in connsetion ~ i t h  the birth of said child all of which acts on 
the part  of the defendant are unlawful and in violation of lam and 
against the statutes in such cases made and prorided and against the 
peace and dignity of the State, contrary to the form of the statute and 
against the peace and dignity of the State. 

"Subscribed and sworn to  before me, this 24 December, 1934. 
"W. B. TIJARWICIC, MISS A l v ~ s  KISG. 

Justice of the Peace." 

Attorney-General Seawell and Assistant Attorneys-General Aiken and 
Bruton for the State. 

J .  D. NcCall, L. L. Caudle, and A. A .  Tarlton for  defendant. 

CLARKSOIT, J. The defendant is indicted under N. C. Code, 1935 
(Michie), section 276 ( a )  : "Any parent who wilfully neglects or who 
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refuses to  support and maintain his or her illegitimate child shall be 
guilty of a misdemeanor and subject to such penalties as are hereinafter 
provided. il child within the meaning of sections 276 (a)-276 ( i )  shall 
be any person less than ten years of age and any person whom either 
parent might be required under the laws of North Carolina, t o  support 
and maintain if such child mere the legitimate child of such parent." 
Public Laws 1933. ch. 228. sec. 1. "The act of 1933 was intended to 
cover the entire subject dealing with bastardy, and will work a repeal of 
all the former bastardy act." State v. illorris, ante, 44 ( 4 7 ) .  

The defendant was tried by  the justice of the peace on the warrant  
above set forth, and also in the Superior Court, where the jury found 
the defendant guilty. 

The defendant made the following exception and assignment of e r ror :  
"The defendant then moved for an arrest of judgment on the ground that  
the bill of indictment does not charge that  the abandonment mas wilful, 
which motion was made after the verdict and motion to set the same 
aside had been made and denied by the court. T h e  State moved to  be 
allowed by the court to amend by inserting the words: 'That the defend- 
ant  wilfully failed and refused to support or contribute to the support 
of said child and had wilfully refused to pay any of the expenses in 
connection with the birth of said child.' The  motion of the solicitor is 
allowed, the amendment shall be inserted in the warrant;  whereupon, 
the plea of defendant's counsel is  denied, to which the defendant in apt  
time excepts." W e  think the exception and assignment of error made by 
defendant must be sustained. The statute under which defendant is 
charged says: "Any parent who wilfully neglects or who refuses to sup- 
port and maintain," etc., his illegitimate child. I t  nowhere charges that  
this is wilfully done. This ingredient of the offense is material. 

111 State v. Cook, 207 N .  C., 261 (262), i t  is said:  "Tdle father of an  
illegitimate child may be convicted of neglecting to support such child 
only when i t  is established that  such neglect was wilful, that  is, without 
just cause, excuse, or justification. The  wilfulness of neglect is  an  
essclltial ingredient of the offense, and as such must not clnlybe charged 
in the bill but must be proven beyond a reasonable doubt." 

N. C. Code, 1935 (i\lichie), section 4623, is as follows: "Every crim- 
inal proceeding by warrant, indictment, information, or impeachment is 
sufficient in form for all intents and purposes if it  express the charge 
against the defendant in a plain, intelligible, and explicit manner;  and 
the salne shall not be quashed, nor the judgment therl2on stayed, by 
reason of any informality or refil~ement, if in the bill or proceeding 
suffirient rnatter appears to enable the court to proceed to judgment." 
By the many adjudications construing this section it has been definitely 
settled that the section neither supplies nor remedies the omission of any 
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distinct averment of a n y  fact  o r  circumstance which is  a n  essential con- 
s t i tuent  of the  offense charged. Stafe 7%. Cole, 202 N. C., 592, 598. 

I n  referr ing t o  see. 4623, supra, the  learned Attorney-General and  his  
assistants s a y :  "C. S., 4623, provides tha t  no judgment shall be stayed 
because of a n y  informali ty  or refinement. I t  seems, however, that  uuder  
State v. Tyson, ante, 231, a charge of wilful neglect or refusal to support  
a n  illegitimate child which does not allege ni l fulness  is not cured by the  
statute. However, we leave this  f o r  the  consideration of the  Court." 
W e  th ink  t h a t  the o~nission of such a mater ial  element of t h e  offense is  
f a t a l ;  nor  h a s  the  court below power or  authori ty  a f te r  rerdict  to allow 
t h e  amendment  to  be made. 

I n  State 7). Lelcis, 194  N .  C., 620 (621) ,  i t  is  s a i d :  "The defect o r  
omission appearing,  as  it  does, on t h e  face of the  record, may  be taken 
advantage of by motion i n  arrest  of judgment. S .  v .  Jenkins, 164 N .  C., 
527, 80 S. E., 231;  S ,  v. Baker, 106  N. C., 758, 11 S. E., 360." State v. 
Tyson, supra (233) .  

F o r  the  reasons given, the motion i n  arrest  of judgment should h a ~ e  
been granted i n  the court below. I t  is  always wise to follow t h e  words 
of a s tatute  to avoid t h e  trouble as  presented i n  th i s  case. State v. 
Leeper, 146 N. C., 655. 

F o r  the  reasons given, the  judgment of the court  below is  arrested. 
Er ror .  

F. C. NIBLOCK v. BLUE BIRD TAXI COMPANY, A CORPORATION. 

(Filed 20 November, 1935.) 
1. Trial  D a- 

011 motion for judgment as  of nonsuit, the evidence must be considered 
in the light most favorable to plaintiff. 

2. Automobiles C c-Nonsuit held properly refused on evidence showing 
defendant's excessive speed on through street and  plaintiff's due care 
before attempting to cross through street  intersection. 

Plaintiff's evidence tended to show that he came 1)ractically to a stop 
a t  the stop sign before attempting to cross the illtersection of a throug11 
street, that he attempted to cross the intersection nhen he saw that the 
street was clear except for a car a block away, and that such car, owned 
by defendant and driven a t  a rate of wrenty mile.; an hour, struck plain- 
tiff's car as his car reached the far  side of the intersection, the rear 
rrheels lacking but four feet of clearing the intersection. Held: Defend- 
ant's motion for judgment as  of nonsuit on the evidence was properly 
refused. 

DEVIN, J., took no part in the consideration or decision of this case. 
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APPEAL by defendant from Oglesby, J., and a jury, at  January Term, 
1935, of CABARRUS. NO error. 

This is an action for actionable negligence, brought by plaintiff against 
defendant, alleging damage. 

The complaint of plaintiff alleges, in part:  "That on or about 7 Sep- 
tember, 1934, at  about 4:30 or 5 o'clock p.m., the plaintiff was driving 
west on Templeton Street in  the city of Charlotte, N. C., accompanied by 
his wife, and driving plaintiff's own automobile, and was at a point on 
said street where Templeton Street crosses Euclid Avenue, which said 
crossing the plaintiff approached in a slow and very cautious manner, 
and after observing that the crossing was clear, the plaintiff attempted 
to cross Euclid Avenue, there being no 0tht.r car within a city block of 
said crossing, and as the plaintiff was just about across said Euclid 
Avenue the defendant taxi company, through one of itz! drivers, agents, 
employees, or chauffeurs, driring a taxicab at a very high and dangerous 
and unlawful rate of speed, to wit, from 60 to 80 miles per hour, 
through one of the residential sections of the city of Charlotte, wilfully, 
recklessly, wantonly, and unlawfully drove said taxi into and against 
the plaintiff's automobile, striking said automobile on the right rear 
side, and completely overturned the plaintiff's automobile and knocked 
same completely around in  the said street, which said impact hurled the 
plaintiff and his wife violently against the side of said automobile and 
against the street, causing the personal injury and property damage 
hereinafter alleged." 

The defendant denied the material allegations of the complaint and set 
up the plea of contributory negligence. 

The issues submitted to the jury and their answers thereto were as 
follo~v s : 

"1. Was the plaintiff injured, and was his automobile damaged by 
the negligence of the defendant, as alleged in the comp aint? Answer: 
'Yes.' 

"2. Did the plaintiff, by his own negligence, contr ib~te  to his injury 
and property damage, as alleged in the answer ? Answer : 'So.' 

"3. What amount, if anything, is the plaintiff entitled to recover 
of tho defendant for personal illjuries and for medical services and 
expenses? Answer : '$300.00.' 

"4. What amount, if anything, is the plaintiff eii t i t l~~d to recover of 
the defendant for damages to his automobile? Answer: ($175.00.' 

"5. Was the defendant's automobile damaged by the negligence of the 
plaintiff, as alleged in the answer ? dnswer : 

"6. What amount, if anything, is the defendant entitled to recover of 
the plaintiff as damages to his automobile? Answer: ,) 

The court below rendered judgment on the verdict. Defendant ex- 
cepted, assigned error, and appealed to the Supreme Court. 
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B. W .  Blackwelder and 11. S.  Tvilliams for plaintiff. 
John, X e w i f t  for defendant. 

CLARKSON, J. At  the close of plaintiff's evidence and a t  the close of 
all the evidence, the defendant made motions in the court below for judg- 
ment as in case of nonsuit. C. S., 267. The  court below overruled these 
motions, arid in this we can see no error. The only exceptions and 
assignments of error made by defendant were to the refusal of the court 
below to.grant  the motioiis of nonsuit. The evidence on nlotions for 
nonsuit is  taken in the light most favorable to plaintiff. The plain- 
tiff's evidence fully sustained the allegations of the complaint. 

Plaintiff testified, in part, that  Euclid Avenue in  the city of Charlotte 
was 40 feet wide. Templeton Avenue, about 30 feet wide. H e  was 
driving west on Templeton -irenue, and when he came to Euclid A ~ e n u e  
he was driving a t  a slow rate of speed. There was a stop sign and he 
practically came to a stop. H i s  \v<fe, who was in  the car; testified that  
he "stopped a t  the stop sign." Plaintiff hesitated to see if the way n a s  
clear. There was no obstruction either way. There was only one car in 
sight on Euclid Avenue which was headed south, and that  car was prac- 
tically a block away, and the one that  struck plaintiff's car. At  the time 
of the impact plaintiff had practically cleared Euclid Avenue, and the 
rear of plaintiff's car was about 4 feet from the west curb of Euclid 
Avenue. Defendant's car which struck plaintiff was coming about 
75 miles an  hour, travelling 5 or 6 times a s  fast as plaintiff's car. The 
evidence was not orily sufficient to be submitted to the jury, but defend- 
ant, i n  running 75 miles an  hour in the city, contrary to all the rules 
of the road, from plaintiff's evidence, may be guilty of criminal negli- 
gence. 

I n  the judgment of the court below there is 
No error. 

DEVIN, J., took no par t  in the consideration or decision of this case. 

G.  G.  GALLOWAP AND WIFE, ET AL., V. I.  D. STONE AND C. L. SMITH. 

(Filed 20 November, 1935.) 

Injunctions E +It is error to decree permanent injunction upon hearing 
of order to show cause. 

I t  is error for the court, upon the hearing of an order to show cause, to 
decree a permanent injunction, although the facts found are sufficient to 
continue the temporary restraining order to the hearing, defendants being 
entitled to a day in court to determine in some proper way the issues 
raised by the pleadings, and a permanent injunction being a final judg- 
ment which settles the rights of the parties. 
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APPEAL by defendants from Hayding, J., at  April Special Term, 1935, 
of MECKLENBURQ. 

This was an  action to enforce certain restrictive covenants in defend- 
ants' deed limiting the character of buildings to be erezted on the lots 
conveyed, and to restrain defendants from erecting a gasoline filling 
station thereon. 

A temporary restraining order was issued 11 March, 1935, by .Judge 
Clement, with order to show cause before Pless, J . ,  at Gastonia, 30 
March, but by consent it mas agreed to be heard by Harding, J., a t  Char- 
lotte, a t  the 22 April Special Term of Mecklenburg Superior Court. 

Upon consideration of the complaint and answer, and the supporting 
affidavits offered by the plaintiffs and defendants, judgment was ren- 
dered decreeing a permanent injunction, and from this judgment defend- 
ants appealed. 

John M.  Robinson and Hunter M.  Jones for plaintiffs. 
Steu~art  & Bobbitt for defendants. 

DEVIN, J. The only question presented by this appeal is whether a 
permanent injunction was proper. Defendants concede that the facts 
found by the court below are sufficient to justify a continuance to the 
hearing, but they maintain they are entitled to a day in court to deter- 
mine in  some proper way the issues raised by the pleadings; and in this 
we concur. 

A permanent or perpetual injunction issues as a final ;udgment which 
settles the rights of the parties, after the determination of all issues 
raised. McIntosh N. C. Prac.  & Proc., secs. 848, 849; Abernefhy v. 
Burns, 206 N .  C., 370. 

This disposition of the appeal renders unnecessary a discussion of the 
other questions presented on the argument and by brief. 

Error  and remanded. 

STATE v. ED JENKINS. 

(Filed 20 November, 1935.) 

Criminal Law B a-Inability to distinguish right from wrong, and not 
low mentality, is the legal test of insanity. 

The test of mental irresponsibility sufficient to rend(?r defendant in- 
capable of the commission of crime is the inability to distinguish right 
from wrong, and the exclusion of testimony that defendant is of low 
mentality is not error, low mentality not being the test of insanity. 
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APPEAL by defendant from Warlick, J., a t  Ju ly  Term, 1933, of 
GASTON. 

Criminal prosecution, tried upon indictment charging the tlefcxnda~lt 
with the murder of one Pau l  Collins. 

Verdict: Guilty of murder in the first degree. 
Judgment:  Death by inhaling lethal gas. 
The  defendant appeals, assigning errors. 

Stforney-General Seawell and Assistant Attorneys-General diZ.m and 
Bruton for the State. 

Ernest R. Warren for defendant. 

STACY, C. J. The evidence on behalf of the State tends to show that 
on the night of 4 July, 1935, the defendant shot and killed Pau l  ('ollil~s 
under circumstances which the jury found to be murder in the first 
degree. Tlie shooting occurred on one of tlie principal streets in tlle 
town of Bessemer City. The defendant told the night policeman, who 
arrested him, "that he didn't want to shoot the deceased, but he made 
me do it." Later, on being informed by the same policeman that  Collins 
was dead, the defendant said, "I am glad, I did a damn good job"; and, 
further, "there was an old grudge between me and Pau l  Collins and 
Doc Horsley over dope." 

The pleas interposed by the defendant were self-defense and insanity 
or mental irresponsibility. Both of these pleas xiere rejected by the 
jury. The only testimony offered by the defendant to  support his plea 
of insanity was that  of several witnesses who would have testified, if per- 
mitted to do so, that  the defendant mas a man of low mentality. The 
exclusion of this evidence is the principal question presented by the 
appeal. There was no error in its exclusion. S.  u. Vernon, ante, 340. 
Low mentality is not the test of insanity. S.  v. Spivey, 132 N .  C.,  989, 
43 S. E., 473. H e  n h o  knows tlie right and still tlle nrong pursues is 
amenable to tlie criminal law. S. 11. Pof f s ,  100 K. C., 457, 6 S. E., 657. 
We are aware of the criticism of this standard by some psychiatrists and 
others. Nevertheless, the critics have offered nothing better. I t  has tlie 
merit of being well established, practical, and so plain "that he m:Ly run 
that readeth it." Hab.  2 :2. 

The  rerdict and judgment will be upheld. 
No error. 
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H. P. SWINSON v. LANCE PACKING COMPANY ET AL. 

(Filed 20 November, 1935.) 

1. Pleadings E a: Judgments L a- 
The denial of a motion to amend the complaint by adding two causes 

of action nonsuited on the evidence upon a former trial is properly entered 
upon the grounds of res judicata. 

2. Pleadings E c- 
The trial court has the discretionary power to allow a complaint to be 

amended by adding two new causes of action based upon the same subject 
of action a s  the original cause. 

,~PPEALS by plaintiff and defendant Lance Packing Company from 
McElroy, J., a t  April  Term, 1935, of MECKLENBURG. 

Carswell & Ervin  for plaintiff. 
Tillett,  Tillett & Kennedy for defendant l3acking Company. 

STACY, C. J. Civil action for slander, tried originally a t  May Term, 
1934, appeal by defendant, and new tr ial  ordered 28 January,  1935, 
opinion reported in  207 N. C . ,  637, 178 S. E., 111. 

Thereafter, plaintiff asked to  be permitted to amend his complaint 
(1) by bringing forward again the two causes of action originally non- 
suited; and (2 )  by adding two new causes of action originally regarded 
a s  secondary publications. See case as reported on first appeal. 

The court denied the first par t  of the motion on the g r ~ u n d  of res judi- 
cafa (Rev i s  v. Ramsey, 202 N.  C., 815)) and allowed the second part  in 
his discretion. Both sides appeal. The  ruling on the first part  of the 
motion is affirmed on what was said in  Eampton v. Spinning Co., 198 
N.  C., 235, 151 S. E., 266, and that  on the second par t  on authority of 
Grant v. Burgwyn, 88 N.  C., 95. 

Defendant's appeal seems precautionary, as the matier presently de- 
bated doubtless would have been rendered academic by subsequent plea 
and motion. Capps v.  R .  R., 183 N .  C., 181, 111 S. E., 533; Gordon 1;. 

Fredle, 206 N. C., 734, 175 S. E., 126. 
On  plaintiff's appeal, affirmed. 
On defendant's appeal, affirmed. 
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NORTH CAROLINA MORTGAGE CORPORATION v. CHARLES L. 
MORGAN. 

(Filed 20 November, 1935.) 

1. Corporations G h--Ordinarily corporation is not required to use its seal 
when individual is not required to use his seal. 

Unless its charter or some statute provides otherwise, a corporation 
need not use its corporate seal except when a n  individual is required to 
use his seal, and a corporation may appoint agents or make contracts by 
resolution or by writing, signed by a duly authorized officer, without using 
its corporate seal. 

2. Same: Mortgages C f-Corporate seal is not necessary to appointment 
of substitute trustee by corporate cestui que trust. 

The appointment of a substitute trustee by a corporate cestui que t rus t  
by a paper-writing signed by its duly authorized officer is talid ~ i t h o u t  
the corporate seal, and when the substitution is made in conformity with 
the provisions of the deed of trust and the statute, N. C. Code. 2583 ( a ) ,  
sale of the property by the substitute trustee in accordance with the 
terms of the instrument is valid, the appointment of a substitute trustee 
not being a conveyance of any interest in land. 

DEVIX. J., took no part in the consideration or decision of this case. 

APPEAL by  defendant f r o m  Pless, J., a t  M a r c h  Term, 1935, of GASTOE. 
Affirmed. 

T h i s  is  a controversy without action. C. S., 626. T h e  facts  on 
which t h e  question of law involved i n  t h e  controversy arises a re  a s  
follo\vs : 

1. O n  I May,  1920, R. 0. Bracket t  and  h i s  wife  executed a deed of 
t rust  by which they conveyed to the F i r s t  Xat iona l  B a n k  of D u r h a m ,  
N. C., as trustee, the lauds described therein to secure the payment of 
their  long te rm first mortgage note fo r  $2,000, and  their  eight short 
term first mortgage notes, aggregating the  sum of $240, said notes being 
described i n  said deed of t rust .  

T h e  deed of t rus t  was du ly  recorded i n  the  office of the register of 
deeds of Gaston County, N o r t h  Carolina, a n d  contains a clause con- 
fe r r ing  upon the  trustee therein named power to sell and  convey the land  
conveyed by said deed of t rust ,  upon defaul t  i n  t h e  payment  of said notes 
according t o  their  tenor. I t  also contains a clause providing a s  follows: 

"3. Should the  trustee resign or  a vacancy occur, then those who a r e  
entitled to  sixty (60)  per  cent i n  r a l u e  of the long te rm first mortgage 
note a r e  entitled and  empowered, with the consent of those who are 
entitled t o  sixty (60)  per cent i n  r a l u e  of the short term mortgage notes, 
to appoint  ill wri t ing anotller, or, if desirable o r  necessary, two other  
trustees i n  the  place and  stead of the  one herein named, which said 
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trustee or trustees shall ha re  all the power and authority, and be charged 
with all the duties conferred upon the trustee herein named." 

2. Subsequent to the execution of said deed of trust, the General 
Assembly of North Carolina enacted chapter 78, Public Laws of North 
Carolina, 1931 (N. C. Code of 1935, section 2583 [a] ) ,  providing for the 
appointment in certain cases of a substitute trustee in deeds of trust to 
secure the payment of money. 

3. On 18 January,  1932, the First  National Bank of Durham, X. C., 
ceased to do business because of its insolvency, and is now in liquidation 
by a receiver appointed by the Comptroller of the Currency of the 
United States. 

4. On 22 January,  the North Carolina Mortgage Co-poration was the 
holder and owner of the long term first mortgage note for $2,000, secured 
by said deed of trust, and the Union Trust Company of Maryland was 
the holder and owner of the eight short term first mortgage notes, aggre- 
gating the sum of $240.00, also secured by said deed of trust. 

At said date the North Carolina Mortgage Corporation and the Union 
Trust Company of Maryland executed a paper-writirg by which they 
appointed as substitute trustee in said deed of trust Jeferson E. Owens. 
The said paper-writing was executed in  the name of the North Carolina 
Mortgage Corporation by i ts  secretary, Kmneth  F. Clark. The corpo- 
rate seal of the said North Carolina Mortgage Corporation was affixed 
to said paper-writing. The said paper-writing was exesuted in the name 
of the Union Trust Company of Maryland by its authorized officer, 
Frederick P. Storm. The corporate seal of the Union Trust Company 
of Xaryland was not affixed to said paper-writing. The due execution 
of said paper-writing by both the North Carolina Mortgage Corporation 
and the Union Trust  Company of Maryland was proven before a notary 
public. The said paper-writing, together with the certificates of the 
notary public, and of the clerk of the Superior Court of Gaston County, 
was duly recorded in  the office of the register of deeds of said county. 

Thereafter, Jefferson E. Owens, as substitute trustee in  said deed of 
trust, after fully complying with the provisions thereof, sold and con- 
veyed the lands described therein to the plaintiff. The plaintiff now 
claims title to said lands under the deed executed by Jefferson E. Owens, 
substitute trustee, and duly recorded in the office of the register of deeds 
of Gaston County. 

On 7 March, 1935, the plaintiff and the defendant eltered into a con- 
tract by which the plaintiff agreed to sell and convey to the defendant 
the lands described in the said deed of trust, and the defendant agreed 
to pay to the plaintiff a certain sum of money as the purchase price for 
said lands upon the execution and delivery by the plaintiff to the defend- 
ant of a deed conveying the said lands to the defendant in fee simple, 
free and clear of all liens or encumbrances. 
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The defendant has declined to acccpt the deed tendered by the plaiiltiff 
and to pay the contract price for said lands, contending that  the appoint- 
ment of Jefferson E. Owens as substitute trustee in the deed of trust 
from R. 0. Brackett and wife to the First  Natioiial Bank of Durham, 
K. C., is  inral id for that  said appointment, although in  writing, was 
not executed as required by law by the corporate holders and owntm of 
the notes secured by said deed of trust. 

The  court was of opinion that the appointment in writing of Jefferson 
E. Onens as substitute trustee by the holders and owners of the notes 
secured by tlie deed of trust was valid in all respects, and rendered 
judgment accordingly. The  defendant appealed to tlie Supreme Court, 
assigning error in the judgment. 

Fuller, Reade & Fuller and R7. A. Devin, Jr., for plaintiff. 
Bailey Patrick for defendant. 

COXNOR, J. I t  is agreed by the parties to this controversy that the 
paper-writing, appearing in the record as Exhibit A, was executed in 
the names of the corporate holders and owners of the notes secured by 
the deed of trust from R. 0. Brackett and his wife to the First  Sa t ional  
Bank of Durham, N. C., trustee, by authorized officers of said corpora- 
tion, and is sufficient i n  form as an  appointment in writing by said 
llolders and owners of Jefferson E. Owens as substitute trustee ill said 
deed of trust, i n  the place and stead of the First  National Bank of 
Durham. 5. C., under the ~ r o r i s i o n s  of both the deed of trust and of 
the statute. The  absence from said paper-writing of the corporate seal 
of the Union Trust  Company of Maryland does not affect the validity of 
said paper-writing as ail appointment by said trust company of the sub- 
stitute trustee. The  corporate seal of the North Carolina hlortgage 
Corporation, which appears on said paper-writing, was not necessary t o  
its ral idi ty as an  appointment by said corporation of the substitute 
trustee. The  general rule i n  this and other jurisdictions now is that  
unless i ts  charter or some statute provides otherwise, a corporation need 
not use its corporate seal except when a n  individual is required to use 
his seal. A corporation may appoint agents, and act or make contracts 
by resolution or by writing signed by a duly authorized officer, ui thout 
using its corporate seal, just as an individual may do. 14 C. J., 334, 
section 405 (2 ) .  See T17arren w. Botlling Co., 204 N. C., 288, 168 S .  E., 
226; Mershon v. Xorris ,  148 N. C., 48, 6 1  S. E., 647. 

The  paper-writing by which ~ e f f e r s o n  E. dwens m s  appointed by 
the holders and owners of the notes secured by the deed of trust, substi- 
tute trustees, does not purport to be and is not a conveyance by said 
holders and owners of the land described in the deed of trust. or of anv 
interest i n  said land. Fo r  this reason, the statutory requirements for 
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the execution by  a corporation of a deed conveying land  have no appl i-  
cation t o  the  execution of said ~ a ~ e r - w r i t i n g  

T h c  provisions of the deed of t rus t  and  of the s ta tu te  have been ful ly  
complied with i n  the appointment  of the substitute tru::tee i n  this case. 
F o r  t h a t  reason, t h e  deed of said substitute trustee t o  the  plaintiff a s  t h e  
purchaser  a t  t h e  sale made by h i m  under  the power of sale contained i n  
the deed of trust,  conveys to t h e  plaintiff a fee-simple title to  the  l and  
described i n  t h e  deed of t rust ,  f ree  a n d  clear of a l l  liens c r  encumbrances. 
There  i s  n o  e r ror  i n  the judgment. I t  is 

Affirmed. 

DEVIK, J., took no p a r t  i n  the  consideration or  decision of th i s  case. 

W. E .  HARRIS,  C. E. LENDERMAN, R. R. REINS,  JOE 13. BARBER, AND 

L. B. DULA, COMPOSISQ THE MAYOR AND BOARD O F  ALDERMEN O F  
T H E  TOWN O F  WILKESBORO, NORTH CAROLINA, v. T. S. MILLER, 
REGISTRAR, F R E D  HESDERSON AND WILLIAM 0. JOHNSON, JUDGES 
OF THE TOWN ELECTIOS, R. M. BRAME, JR. ,  CHAIRMAR, J O E  M. PEAR- 
SON AND J. C. GRAYSON, COMPOSING T H E  COUNTY BOARD O F  ELEC- 
TIONS FOR WILKES COUNTY. 

(Filed 20 R'ovember, 1935.) 

1. Appeal and  E r r o r  J f-In injunctive proceedings t h e  Supreme Court 
may review findings of fact  of t h e  court below. 

It will be presumed on appeal that  the lower court found facts sufficient 
to support his judgment when there a re  no findings of fa.ct and no request 
therefor, but in injunctive proceedings the Supreme Court may review the 
evidence, and where presumptive findings sutficient to support the judg- 
ment cannot be approved upon the record, the judgment of the lower court 
will be reversed upon error assigned and shown. 

2. Elections I -Upon facts appearing of record i n  this case it is held 
that purported election was  invalid. 

Where, in injunctive proceedings involving the validitj of an election, it  
appears from the record on appeal that the ballots cast had been adjudged 
illegal, that legal ballots were denied those who presented themselves to 
vote, that many registered voters who came to the polling place to vote 
were denied the privilege of voting, and that the polls were open for 
voting less than two hours, the judgment dissolving the temporary re- 
straining order entered in the cause and directing the canvassing of the 
ballots and the declaration of the results of the election will be reversed, 
since upon the facts appearing of record no valid election had been held. 

DEVIS, J. ,  took no part in the consideration or decision of this case. 

APPEAL by t h e  plaintiffs f r o m  Clement, J., a t  J u n e  Term, 1935, of 
WILXES. Reversed. 
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This was an  action, brought by the plaintiffs, who liere the mayor 
and aldermen of the town of Wilkesboro, against the defendants, who 
were the registrar and judges of the town election and the membrrs of 
the county board of elections of T;STilkes County, to restrain and enjoin 
the use by the defendants, in the election of a mayor and aldcrluen of 
Willresboro on 7 May, 1935, of ballots prepared by tlie county board of 
elections and bearing the facsimile signature of R. M. Brame. J r . ,  chair- 
man. The plaintiffs Tuere candidates for reelection and contencled that 
the proper ballots to be used in the municipal election on 7 May, 1935, 
Tvere those prepared by them and bearing the facsimile signature of 
0. F. Blevins, town clerk. 

The defendants contend that  the ballots bearing the facsimile signa- 
ture of Brame (hereinafter called the Brarne ballot?) were prepared 
in accord with chapter 108, Public Laws 1931, under which municipal 
elections in  Wilkes County are held, and were therefore the proper ballots 
to be used; and the plaintiffs contmd that the ballots bearing the fac- 
simile signature of Blerins (hereinafter called the Blwins  ballots) mere 
prepared in  accord with chapter 164, Public Laws 1929 (General Elec- 
tions Law),  and were the proper ballots to be used. On the Hlevins 
ballots the names of the candidates on each platform were grouped and 
so arranged as to  enable the uoters to vote for a group, or "straight 
ticket," by making a single cross-mark in a circle a t  the head of the 
ballot; and on the Brame ballots the nanies of the candidates were so 
intermingled as  to require the voters to mark each individual candidate 
for whom they desired to vote. 

The  cause came on to be heard before Daniels, J., on 6 May, and he 
issued a temporary order restraining the use of any other than the 
Blevins ballots; and a t  11 a.m., 7 May, 1935, after ansver had been filed 
by the defendants, and after argument had been presented for both plain- 
tiffs and defendants, Daniels, J., made his temporary order permanent, 
adjudging, inter alia: "As to the voting of any other ticket other than 
the official ballot prepared by the board of aldermen and hearing the 
facsimile of tlie town clerk, to wi t :  0. F. Blevins, the i n j u ~ x t i o n  is made 
permanent, and the defendants, their agents, employers, and attorney, 
are enjoined and restrained from using any other ballot." 

Kotwithstanding tlie two foregoing orders of Daniels, J., 57 of the 
Brame ballots were al lo~ted to be cast, and notwithstanding SO0 of the 
Blevins ballots were furnished to the defendants, they failed or refused to 
make them arailable a t  the polls. There were approximately 400 ~ o t e r s  
registered for  the election, and no ballots were cast other than the afore- 
said 57 Branle ballots. The polls were opened for voting between eleven 
and twelve o'clock arid remained open less t11an two hours. I n  the after- 
noon of 7 May, 1935, Daniels, J., after fillding that citizens of Willies- 
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boro entitled to vote had been d e p r i ~ e d  of their privilege, and that all 
votes cast had been cast with illeaal ballots. restrained-the defendants .., 
from canvassing and reporting any election returns, "or signing same 
from ballots cast which bore the facsimile signature of R. M. Brame, Jr . ,  
chairman of the Wilkes County board of elections, instead of 0. F. 
Blevins, town clerk," and directed the sheriff of Wilkes County "to seize 
the ballot boxes, containing the illegal ballots cast," together with the 
poll books, and to seal and turn the same oler to the clerk of the Supe- 
rior Court; and further ordered the defendants to appear before him on 
8 May to show cause, if any they had, why his order should not be made 
permanent. 

On .Friday, 10 May, Daniels, J., on his own motion on account of his 
own physical exhaustion, "set this cause to be heard before the judge 
holding the June  Term of Wilkes Superior Court, commencing on 3 
June, 1935, to be heard on 4 June, 1935, at  two o'clock p.m., in the 
court room i n  Wilkesboro." 

The defendants objected and excepted to the several orders of Daniels, 
J . ,  and gave notice of appeal to the Supreme Court, but never perfected 
any appeal. 

The cause came on to be heard before Judge Clement, the judge hold- 
ing the courts of the 17th Judicial District, at  the regular June Term, 
1935, of Wilkes County Superior Court, and he dissolved the order of 
Daniels, J., impounding the ballot boxes and poll books, ,and ordered the 
same returned to the defendants Miller, Henderson, and Johnson, regis- 
t rar  and judges of the election, respectively, and authorized and directed 
them to canvass the ballots and declare the result of the election. T o  
this judgment of Clement, J., the plaintiffs objected and excepted, and 
appealed to the Supreme Court, assigning errors. 

Chas. G. Gilreath, J .  M .  Brown, Trivettt? & Holshouser, F .  J ,  Mc- 
Dufie, and H. A. Cranor for plaintiffs, appellees. 

Fred S. Hutchins, H .  Bryce Parker, and J .  H .  Whicker for defend- 
ants, appellants. 

SCHENCK, J. The appellants' assignments of error assail the judg- 
ment of Clement, J., for that  (1) the ballots which i t  authorized and 
directed to be canvassed were illegal and void, and ( 2 )  t;?at said ballots 
were cast i n  contempt of court, and (3)  for that  the election officials 
failed to furnish valid ballots, and (4) that  no legal ballots were cast, 
and those who presented themselves to vote were denied legal ballots, 
and (5)  that the election officials closed the polls shortly after midday 
and left the polling place. 
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H i s  Honor found no facts, and i t  does not appear from the record that  
he was requested so to do. There would, therefore, be a presumption 
that  he found the facts to be as alleged in the answer, since he entered 
judgment in favor of the defendants. However, i n  injunction proceed- 
ings, this Court has the power to  review on appeal the findings of fact 
by the court below, mhen the appellant has assigned and shown error. 
Sco t t  v. Gillis,  197 N .  C., 223. Clark ,  C .  J., in Peters  v. Highway C o m -  
miss ion,  184 N .  C., 30, says : "In  injunction proceedings we can review 
the evidence." 

While we a t  all times desire to give due weight and consideration to 
the findings of fact of the judge of the Superior Court, and hesitate in 
this case to depart from the facts presumed to have been, but not ac- 
tually, so found, our understanding of the facts as gleaned from the 
record, more especially from the orders of Daniels, J., from which no 
appeal mas perfected, precludes our approval of such findings as will 
support the judgment entered. I t  appears that  57 ballots adjudged to 
be illegal uere  cast, that no other ballots mere cast, arid that  legal ballots 
were denied those who presented themselres to vote, and that  many of 
the 400 registered voters who came to the polling place were denied the 
privilege of voting, and that the polls were open for voting less than two 
hours. Under these, and other circumstances that  appear from the 
record, we think i t  was error to authorize and direct the canvassing of 
the ballots and the declaring of the results of the election. 

We hold there was no valid elwtion, and that the judgment of the 
Superior Court should be reversed. 

Reversed. 

DEVIX, J., took no part  i n  the consideration or decision of this case. 

TOWN O F  WILKESBORO, J. F. JORDAN, AS MAYOR OF WILKESBORO, AND 
C. T. DOUGHTON, J. R. HENDERSON, C. E.  LENDERMAN AND C. A. 
LOWE AS COMMISSIO~ERS O F  THE TOWN O F  WILI<ESBORO, v. VT. E. 
HARRIS,  C.  E.  LEXDERMAN, J O E  R. BARBER, R. R. REINS, L. B. 
DULA, P. L. LENDERMAN, A m  0. F. BLEVINS. 

(Filed W November, 1935.) 

APPEAL by defendants from Phi l l ips ,  J., a t  Chambers in Wilkesboro, 
1 5  August, 1935. From WILXES. 
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This was a mandamus proceeding, instituted by the plaintiffs to com- 
pel the delivery to them by defendants of the tax  bocks, check books, 
bond records, and all other records and property of the town of Wilkes- 
boro. 

The court, after considering the pleadings and affidavits offered by 
the plaintiffs and defendants, and after hearing arguments for all 
parties, entered judgment directing the sheriff of Wilkesi County to  seize 
the records and property described in  the complaint and deliver the 
possession thereof to the plaintiffs. T o  this judgment the defendants 
objected and excepted, and appealed to the Supreme (Court, assigning 
errors. 

Tricefte & Holskouser, J .  N .  Brown, Chas. G. Gilreafk, F .  J .  X c -  
Dupe ,  and H. A. Cranor for defendants, appellants. 

Fred S. Hutchina, H .  Bryce Parker, J .  H.  Whicker, and R. C.  Jen- 
nings for plui~ztifls, appellees. 

SCHRKCR, J. The basis of the individual plaintiffs' aomplaint is the 
allegatioii that  they had been duly declared elected as mayor and alder- 
men of the town of Wilkesboro, respectively, a t  the election held on 
7 May, 1935, and as such mayor and aldermen they were entitled to the 
possession of the records and other property of the municipality. This 
allegation is denied by the answer of the defendants, and, a t  the hearing, 
the defendants demanded a tr ial  by jury, and, upon denial thereof, 
reserved exception. 

Some of the defendants in this action were the plainti 7s in the case of 
Tt'. E. IIarris et al. c. T .  8. Niller et aZ., which was jointly argued with 
this case, and this day decided, a d e ,  746. I n  Harris et al. v. ~Ililler 
et ul., supra, i t  is held that there was no valid election on 7 May, 1935, 
and the judgment of the court which authorized the canvass of the 
illegal votes cast and the declaration of the results of the invalid election 
is reversed. I n  the light of this holding, i t  is manifest that  the plain- 
tifls cannot maintain this action. 

The  judgment of the court below is reverstd, and this case is remanded 
that judgment directing the records and property heretofore seized by 
the sheriff and delivered to the plaintiffs be returned to the defetldants. 

Reversed and remanded. 

DEVIN, J., took no part in the consideration or decision of this case. 
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MRS. MYRTLE BLACKWELL V. COCA-COLA BOTTLING COMPANY. 

(Filed 20 November, 1935.) 

Food A a-Doctrine of res ipsa loquitur is not applicable to evidence 
showing deleterious substance in drink bottled by defendant. 

The evidence favorable to plaintiff tended to show that plaintiff was 
injured by a foreign, deleterious substance in a drink bottled by defendant 
and purchased by plaintiff' from a retailer. There was no evidence that 
the bottle had been tampered with after leaving defendant's plant. nor was 
thcre evidence that other drinks bottled by defendant had contained 
foreign, deleterious substances. Hcld:  The evidence was insufficient to 
establish negligence on the part of defendant, and its motion for judgment 
as of nonsuit should hare been allowed, the doctrine of res ipsa loquitur 
not being applicable. 

DEVIN, J., took no part in the consideration or decision of this case. 
C L A R K ~ ~ X ,  J., dissenting. 

CIVIL ACTION, before Fidey, J., a t  August Term, 1934, of BUNCOMBE. 
Reversed. 

The plaintiff alleged and offered evidence tending to show that on 
25 December, 1933, she purchased a bottle of Coca-Cola at a store in 
Buncombe County that  mas bottled and sold by the defendant. She 
drank a largr portion of the contents of the bottle. Narra t ing  the cxir- 
cumstances as a witness, she said:  "After drinking the Coca-Cola, the 
part I did drink, I felt a foreign substance in my mouth and throat. 
I swallowed part  and spit the rest back. I t  was a bug. The bottle had 
a brownish, grayish looking mass in the bottom, . . . looked like 
a chew of tobacco. . . . I examined the bottle and saw a bug in the 
bottle a t  that  time. . . . I was heaving, sick on my stomach," ctc. 

There was evidence that the bottle of Coca-Cola was purchased by 
Loring, a merchant, from the defendant on Friday, and that  the plain- 
tiff drank the contents on the following Monday. Loving, the merchant, 
testified he bought the Coca-Cola from a truck. H e  said:  "I bought 
that  Coca-Cola off the Coca-Cola truck that  delivers a t  my store. . . . 
I think my wife bought i t  Friday before." This  witness further said 
that  when the plaintiff drank the contents of the bottle "she laid down 
par t  of i t  on the ice box out of her hand and handed me the bottle. I t  
looked like a yellow jacket, roach, or something, and this other thing 
stuck down in the bottom of the bottle, looked like a half inch wide, 
probably a little longer than that.'' 

The physician to whom the bottle mas given for examination testified 
that he examined it, and that  "there was an insect on one side. I exam- 
ined the material I found. The material was submitted to me for the 
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purpose of determining whether there was an  unborn child or embryo 
in the bottle. I found i t  wasn't the case. I did find a colony of fungi 
in the bottle. Fungus is a mold, same kind of mold you see ever so 
often when some of your preserves get rotten," etc. 

The  defendant offered evidence, which was uncontradicted, tending to 
show that  the plant where the Coca-Cola was bottled was "such a plant 
as is approved and in general use. . . . Some of them are larger, but 
as f a r  as the equipment is concerned i t  is the last word and all that  
human ingenuity can work out to absolutely turn out a sanitary, clean 
product." Witness for defendant described in detail the machinery and 
appliances used a t  the plant, the method of bottling, in3pection, capping, 
etc., and all of this evidence tended to show the exercise of the highest 
degree of care, not only in the entire operation but in the selection and 
ma i~~ tenance  of the best machiuery and appliances that  could be pro- 
cured for such purposes. There was also evidence that  when the bottle 
was first capped in the plant the cap could not be removed with the 
hands, but after the cap had once been removed, i t  could thereafter be 
taken off or replaced by hand. 

The cause was tried in  the general county court upcln issues of negli- 
gence and damages. T h e  jury answered the issues in  f,zvor of the plain- 
tiff and awarded the sum of $1,576. Exceptions were duly filed and the 
judgment of the county court was approved in the Superior Court, and 
the defendant appealed. 

C a t h e y  R. X c I i i n n l e y  f o r  plaintif. 
Johnston & If orner for defendant .  

SCHENCK, J. A bug is found in  Coca-Cola, bottled and sold by the 
defendant to a merchant, who in turn sold to the plaintiff. The product 
was delivered by the defendant to  the merchant on Fr idsy  and the plain- 
tiff drank the contents on the following Monday. The hottle was capped 
and there was no evidence that it had been tampered with after delivery 
to the merchant. 

The  defendant offered evidence, which was uncontradicted, tending to 
show the exercise of the highest degree of care in  cleansing bottles, bot- 
tling and capping them, inspection and supervision and that  the plant 
was equipped with every appliance, safety device, and approved method 
that inventive genius could devise. 

There was no evidence tha t  any foreign substance of any kind had ever 
been found in  any Coca-Cola bottled and sold by the defendant a t  any 
other time during its business existence. 

The  only evidence tending to establish negligence on the part of the 
defen,lant is the presence of the bug in the bottle containing the Coca- 
Cola sold to the plaintiff, and a holding that  the evidence of this one fact 
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is sufficient to carry the case to the jury can be reached only by invoking 
the doctrine of res ipsa loquitur, which doctrine, irrespective of what 
may have been the hoIding in  other jurisdictions, this Court has repeat- 
edly held is not applicable to cases of this character. I n  a recent case, 
after stating that the basis of liability in  such cases is negligence rather 
than warranty, this Court said:  "That in establishing the alleged negli- 
gence of the manufacturer, bottler, or packer, the plaintiff is not entitled 
to call to his aid the doctrine of res ipsa loquitur." Enloe v. Bottling 
Co., ante, 305, and cases there cited. 

We  are of the opinion, and so hold, that his Honor erred in denying 
the defendant's motion, properly lodged under C. S., 567, for judgment 
as of nonsuit. 

Judgment reversed. 

DEVIN, J., took no part i n  the consideration or decision of this case. 

CLARKSON, J., dissenting: I n  the present case a deleterious or harm- 
ful  substance was found in  the bottle. There i s  n o  question made as to 
plaintiff's injury. 

I n  26 C. J . ,  p. 785, i s  this satisfactory statement of the present-day 
rule now generally applied : "Although differing in  their reasoning, it is 
generally agreed by the authorities that a manufacturer, packer, or 
bottler of foods or beverages is directly liable to a consumer for a n  
injury caused by the unwholesomeness or the unfitness of such articles, 
although purchased from a dealer or middleman and not from such 
manufacturer, bottler, or packer. And a manufacturer of food prod- 
ucts has been held liable for injuries to one who did not buy the food 
from the manufacturer or from a dealer to whom the manufacturer has 
sold it, but who nevertheless had partaken of i t  and been injured thereby. 
I11 some of these decisions the doctrine of implied warranty has been 
assigned as a ground for such liability; but in others liability is based 
upon the ground of negligence, the applicability of the rule of implied 
warranty being denied." To the same effect, see 11 R. C. L., p. 1122. 

I n  illinutilla v. Prouidence I c e  Cream Co., 144 Atl., 884 (R. I . ) ,  
63 A. L. R., 334, i t  is held (syllabus borne out by the authorities) : "A 
maker who furnishes unwholesome food or drink for public consumption, 
through a retailer, may be directly liable to an  injured consumer, who 
purcliases from the retailer. . . . An instruction that testimony that 
small pieces of glass were imbedded in ice cream, together with eridence 
that the ice cream was served in the original package to a customer i11 a 
restaurant, furnishes the basis for a reasonable inference of negligence on 
the part of the manufacturer, is not equivalent to an  application of the 
inapplicable doctrine of res ipsa loquitur, in an action against the manu- 
facturer for the injury sustained. . . . Negligence on the part of the 
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manufacturer may be inferred from testimony that  small pieces of glass 
were found imbedded in ice cream, together with evidence that  ice cream 
was served in the original package to  a customer in  a restaurant." 

The  courts of Rhode Island, South Carolina, Virginia, Pennsylvania, 
Ohio, Arkansas, Iowa, Tennessee, and others have held that  the presence 
of a foreign substance in a beverage is  i n  itself evider~ce of negligence. 
47 A. L. R., 146;  63 3. L. R., 334, LVorfolk Coca-Cola Bof t l ing  Co.  u .  
Xrausse, 173 S. E., 497 (Va. ) ,  the following is held (s*v.llabus borne out 
by the authorities) : "Manufacturer putting food preparation on market 
for human consumption is liable directly to consumer for injury caused 
by unwholesomeness or unfitness, though consumer purchased product 
from middleman. . . . Regligence of bottling company held ques- 
tion for jury, notwithstanding i ts  evidence of care in sterilizing and 
filling bottles, where consumer's evidence showed that  beverage bottle, 
which had not been tampered with, contained glass oarticles causing 
injury." This  opinion cites and discusses a large number of pertinent 
authorities and is a valuable digest on the subject an4 on "all fours" 
with the present action. 

A large majority of the courts of the nation hold contrary to the main 
opinion-the heavy weight of authority is with plaintiff. Any other 
holding leaves the consumer a t  the mercy of the vendor and manufac- 
turer. It gives no  protection to  the  general public. I repeat what I 
said in my  dissenting opinion in l ' homason  v. Ballara' & Ballard Co., 
ante, 1 ( 7 )  : "I t  is of the greatest importance to the health of the gen- 
eral public that when they purchase food or drink i t  should be pure, 
wholesome, and fit for use." 

The bug in the bottle, from the reasoning in a wealth of authorities, 
should take the case to the jury for its consideration in determining 
whether or not it will infer negligence. I f  i t  was not the negligence of 
someone, how did the bug get i11 the bottle 1 

B E R T H A  MAY H A R T  MURDOCIC a m  H E R  HUSBASD, W. J. M U R D O C K ,  v. 
C. R. DEAL. 

(Filed 20 November, 1935.) 

1. Rills E b-Devise in this case held to create defeasible fee. 
A devise to testator's daughter and her bodily heirs. and if she dies 

without bodily heirs, then in trust for the heirs of testator's sisters, is held 
to create a fee-simple estate in the daughter, defeasible upon her dying 
without children or issue, it being apparent that the words "bodily heirs" 
used in the devise meant children or issue, as otherwise the limitation 
over to the heirs of testator's sisters would be meaningless. C. S., 1734. 
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2. Wills E g- 
A provision in a will that land devised should never be sold by the 

devisee or contingent remainderman is void as against public lmlicy, but 
such provision does not affect the validity of the provisions of the will 
devising the land. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiffs from Clement ,  J., a t  August Term, 1933, of 
IREDELL. Affirmed. 

This  is an action for a declaratory judgment construing the last will 
and testament of T. L. Har t ,  deceased, and adjudging that  by virtue of 
said last xi11 arid testament the feme plaintiff is the owner of an inde- 
feasible estate in fee simple in certain lands described in  the complaint, 
and has the power, with tlie joinder of her husband, to convey the same 
in  accordance with her contract with the defendant. 

The  facts admitted in  the pleadings are as follows: 
T. L. H a r t  died in  Iredell County, North Carolina, during the year 

1930, having first made and published his last will and testament, which 
was duly probated by the clerk of the Superior Court of Iredell County, 
and recorded in  the office of said clerk on 4 June,  1930. 

B y  his last will and testament, tlie said T. I,. H a r t  devised hi., home 
place in Iredell County "to my daughter, Bertha X a y  Har t ,  and her 
bodily heirs f o r e ~ e r ,  never to be sold, and if she dies nitllout bodily 
heirs, then i t  must be in trust for my sisters' heirs, to hold but neler  to 
sell the same." 

B y  a codicil to his said last will and testament, the said T. L. H a r t  
drvised to his daughter, Bertha May Har t ,  a tract of land in Iredell 
County, containing forty-five acres, and described in the complaint by 
metes and bounds. 

At  his death, T .  L. H a r t  left surviving as his only heir a t  law his 
daughter, Bertha May Har t ,  n h o  has since intermarried with thc plain- 
tiff W. J. Murdock. H e  also left surviving fire sisters, three of whom 
are married. Each of these sisters has children. Neither of his t v o  
u~lmarriecl sisters has children. Both are now over fifty years of age. 

On 1 April, 1935, the plaintiffs and the defendant entered into a con- 
tract, in writing, by nliich the plaintiffs agreed to convey to the defend- 
ant  a fee-simple estate, free and clear of all liens or encumbranccls, in 
two tracts of land, one tract containing twelve acres, and being a part  
of the home place of T. L. Har t ,  deceased, mhich was devised to the f e m e  
plaintiff by the said T. L. H a r t  i n  his last will and testament, and the 
other tract containing forty-five acres and being the tract ~vhicli was 
devised to the feme plaintiff by T. L. Har t ,  deceas~d,  by the codicil to 
his last v i l l  and testament. B y  said contract, the defendant agreed to 
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pay to the plaintiffs the sum of $1,000, upon the execution and delivery 
to him by the plaintiffs of a deed conveying both said tracts of land to 
the defendant, in fee simple, in accordance with said contract. 

The defendant has refused to accept the deed tendered to him by the 
plaintiffs, and has declined to pay the plaintiffs the sum of $1,000, in 
accordance with said contract, on the ground that the feme plaintiff is 
not the owner of an  indefeasible estate in  fee simple in said tracts of 
land, and for that reason the plaintiffs cannot convey to him such an  
estate in said lands, in accordance with their contract. 

On these facts the court was of opinion, and so held, that the feme 
plaintiff is the owner of an indefeasible estate in fee simple in the forty- 
five-acre tract, but that she is not the owner of such an estate in the 
twelve-acre tract. 

I t  was accordingly ordered, considered, and adjudgxl that  plaintiffs 
are not entitled to the specific performance by the defendant o f  the con- 
tract set up in the complaint, and that the defendant recover of the 
plaintiffs the costs of the action. The plaintiffs appealed to the Supreme 
Court, assigning as error the holding of the court that :he fenze plaintiff 
is not the owner of an  indefeasible estate in  fee s i m d e  in the twelve-acre 
tract described in the complaint. 

R a y m e r  & R a y m e r  and  Lewis & Lewis  for plaintilffs. 
No counsel for defendant .  

CONNOR, J. There is no error in the judgment in this action. By  
virtue of the last will and testament of her father, T. I,. Har t ,  deceased, 
and under the statute, C. S., 1734, the feme plaintiff is the owner of an  
estate in  fee simple in  the twelve-acre tract described n the complaint. 
This estate, however, is defeasible upon the death of the feme plaintiff 
without bodily heirs. Whi t f i e ld  v. Garris ,  131 N .  C., 148, 42 S. E., 568, 
and 134 N. C., 24, 45 S. E., 904. I t  is clear that the words '(bodily 
heirs," used by the testator, must be construed as meaning children or 
issue; otherwise, the limitation over to the heirs of the sisters of the 
testator would be meaningless. Rol l ins  v. Keel ,  115 N .  C., 68, 20 S. E., 
209. See Pugh v. Al len ,  179 N. C., 307,102 S. E. 394. 

The limitation over to the heirs of the sisters of the testator, upon the 
death of the feme plaintiff without bodily heirs or issue, is not void. 
The provision in  the will that  the home place of the testator, which 
includes the twelve-acre tract described in the complaint, shall not be 
sold by either the feme plaintiff or the remaindermen is void a s  against 
public policy. This provision, however, does not affect the validity of 
the devise, either to the plaintiff or to the remaindermen. See Lee  v. 
Oates ,  171 N .  C.,  717, 88 S. E., 889. 
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There is  nothing in  the codicil which affects the estate in the home 
place of the testator devised in  the will to the feme plaintiff. 

The  judgment is  
Affirmed. 

DEVIN, J., took no part  i n  the consideration or decision of this case. 

ELIZABETH ELLEDGE AND OTHERS V. ALICE HAWKINS. 

(Filed 20 November, 1935.) 

1. Executors and Administrators A e: C -Where executrix has not been 
removed by clerk, Superior Court may not appoint receiver for estate. 

An executrix who has duly qualified is entitled to possession of the 
assets of the estate until removed by the clerk, even though caveat pro- 
ceedings have been instituted, and the Superior Court is without authority 
to appoint a receiver to take over the assets of the estate upon complaint 
of the heirs a t  law alleging the insolvency of the executrix and that she 
was squandering the assets of the estate, although upon the facts alleged 
plaintiffs might be entitled to the removal of the executrix by the clerk. 

2. Executors and Administrators C a- 
The filing of a caveat suspends further proceedings in the administra- 

tion of the estate, but does not deprive the executor or executrix of the 
right to the possession of the assets of the estate. C. S., 4161. 

DEVIX, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Finley,  J., at  Chambers in  North Wilkes- 
boro, N. C., on 28 December, 1934. Reversed. 

This  is  an  action, begun in the Superior Court of Wilkes County, for 
the appointment by the court of a permanent receirer of the estate of 
Shady Long, deceased, and for other relief. 

The action mas heard on an  order requiring the defendant to show 
cause why a permanent receiver of the estate of Shady Long, deceased, 
should not be appointed by the court. 

From a n  order made by the judge appointing Ralph Duncan perma- 
nent receirer of the estate of Shady Long, deceased, and authorizing and 
empowering said receiver to take into his possession all the assets of said 
estate, including assets now in the possession of the defendant as the 
executrix of Shady Long, deceased, and to preserve the same until fur-  
ther orders in this action, the defendant appealed to the Supreme Court, 
assigning as errors the refusal of the judge to sustain her demurrer to 
the complaint, and the signing of the order. 
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J .  H .  Whicker and Eugene T r i ~ e t f e  for plaintiffs. 
Elledge & Wells an.d Buford T .  Henderson for defendant. 

CONNOR, J. The facts alleged in the complaint are 3s follows: 
Shady Long died in Wilkes County, Ror th  Carolina, on 19 October, 

1934, leaving the plaintiffs and the defendant as his heirs at law and as 
distributees of his personal estate. Shortly after his death, the defend- 
ant, dl ice Hawkins, offered a ~aper -wr i t ing  for probate by the clerk of 
the Superior Court of Wilkes County as his last will and testament. 
The said paper-writing was duly probated by said clerk as the last mill 
and testament of Shady Long, deceased. The defendant was named in 
said last will and testament as the executrix of Shady Long, deceased, 
and has duly qualified as such executrix. As such execautrix, she has in 
her possession certain assets belonging to the estate of her testator, which 
she has included in the inventory filed by her in the offize of the clerk of 
the Superior Court of Wilkes County. She also has In her possession 
certain other assets of said estate, which she has refused to include in 
said inventory. 

After the last will and testament of Shady Long, deceased, was pro- 
bated in common form, the plaintiffs filed a caveat to said probate, and 
instituted a proceeding as provided by statute in suppo .t of said caveat. 
This proceeding is now pending in the Superior Court of Wilkes County. 
I n  said proceeding, the plaintiffs have alleged that  a t  the time he exe- 
cuted the paper-writing propounded as his last will and <;estament, Shady 
Long was without mental capacity to execute a will, and that the execu- 
tion of said paper-writing by Shady Long was procured by the undue 
influence of the defendant. 

The defendant is insolvent, and is disposing of and squandering the 
assets of the estate of Shady Long, deceased, and has refused to account 
for all the assets of said estate which have come into her hands as his 
executrix. The plaintiffs pray that a receiver of the estate of Shady 
Long, deceased, be appointed by the court in this action, and that such 
receiter be authorized and empowered to take into his possession all the 
assets of said estate, including assets now in  the possession of the de- 
fendant as the executrix of Shady Long, deceased. 

The defendant demurred to the complaint on the ground (1) that  the 
court was without jurisdiction of the action, and (2)  that the facts stated 
in the complaint are not sufficient to constitute a cause of action. The 
demurrer was overruled, and on her appeal to this court the defendant 
assigns same as error. This assignment of wror is sustained. 

Conceding without deciding that on the facts alleged i11 the complaint 
the plaintiffs are entitled to the removal of the defendant as executrix of 
Shady Long, deceased, we must hold that plaintiffs cannot have this 
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relief i n  this  action. T h e  relief m a y  be had  only by  a n  order of the  
clerk of t h e  Super ior  Court  of Wilkes County. See In re Battle's Estate, 
158 N .  C., 355, 74 S. E., 23. Unt i l  the  defendant h a s  been removed a s  
executrix by  the clerk, she is  entitled t o  the  possession of the  assets be- 
longing t o  the  estate of her  testator, although fur ther  proceedings by her  
i n  the  administrat ion of the  estate were suspended by t h e  filing of the  
caveat. C. S.,  4161. T h e  clerk may,  upon  sufficient facts  found by him, 
require t h e  defendant to  file a bond i n  f o r m  and  i n  a penal  s u m  sufficient 
t o  protect the  estate, a i d  upon her  fai lure  to file such bond, order her 
removal. 

T h e  order  i n  th i s  action is  
Reversed. 

DEVIN, J., took n o  p a r t  i n  the  consideration or decision of th i s  case. 

MRS. C. N. WEBSTER v. WACHOVIA BANK AND TRUST COMPANY. 

(Filed 20 November, 1935.) 

1. Evidence D f- 
Evidence which tends to corroborate a party's witnesses is competent, 

and is properly admitted upon the trial for that  purpose. 

2. Banks and Banking C +Burden is on depositor claiming a deposit in 
certain amount to prove deposit in amount claimed. 

In  an action by a dewsitor to recover a sum alleged to have been de- 
posited in defendant bank, which sum the bank refused to par  npon its 
contention that the deposit was in a smaller sum, the burden is on 
plaintiff depositor to prove the deposit in the amount claimed, and the 
introduction of a pass-book showing an entry by an employee of the bank 
of the deposit in the amount claimed establishes a prima facie case placing 
the burden on the bank of going forward with the evidence or taking the 
risk of a n  adverse verdict, but does not shift the burden .if proof on the 
issue to the bank. 

3. Evidence B a- 
The burden is on plaintiff to establish his case, and where he makes 

out a prima facie case defendant must introduce evidence or take the risk 
of an adverse verdict, but the burden of the issue is not shifted to 
defendant. 

4. Appeal and Error B & 
Where plaintiff assumes the burden of proof a t  the trial and does not 

there contend that the burden is on defendant, plaintiff will not be heard 
on appeal to assert that the burden was on defendant. 
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5. Costs A c- 

Where defendant tenders judgment in its answer for the amount re- 
covered by plaintiff, which tender is refused by plaintiff upon her claim 
that she is entitled to recover a larger amount, the costs are properly 
tased against plaintiff. C. S., 896. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Warlick, J., a t  February Term, 1935, of 
BCECOMBE. - NO error. 

This is  an  action to recover of the defendant the sum of $2,518.75, 
with interest on said sum from 1 April. 1934. 

I t  is alleged in the complaint and'admitted in  the answer that  on 
3 January ,  1934, the plaintiff deposited with the defendant a sum of 
money, which was credited to  the plaintiff by the defendant on its books, 
and that  a t  the time of said deposit the defendant agreed to pay to 
plaintiff interest on said sum of money a t  the rate of tkree per cent per 
annurn, from 1 January ,  1934, payable quarterly. 

The  plaintiff alleges i n  her complaint thiit the amount of her deposit 
was $2,500, and that  on 1 April, 1934, the defendant refused to pay to 
her interest on said amount, or to pay to her the amount of said dLposit, 
i n  accordance with its agreement. This allegation i13 denied in  the 
answer. The  defendant alleges that  the amount of said deposit was 
$1,500, and in its answer tenders to the plaintiff judgment for the suni 
of $1,500, mith interest a t  the rate of three per cent per annum, from 
1 January ,  1934, which judgment the defendant alleges i t  is  ready, mill- 
ing, and able to pay. 

At the trial, the plaintiff offered evidence tending to mpport  her alle- 
gation mith respect to the amount of her deposit. She  offered in evi- 
dence a pass book issued to her by the defendant a t  the date of her 
deposit, showing that  the amount of the deposit was $2,500. The de- 
fendant offered cvidence tending to contradict the evidence for the plain- 
tiff, and to show that  the entry of the deposit in the pass book was due to  
an  error of its employee. The  evidence for the defendant tended to show 
that  the amount of the deposit made by the plaintiff was $1,500. 

The only issue submitted to  the jury was answered as follows: 
"What amount did the plaintiff deposit with the defendant on 3 Janu-  

ary, 1934 ? Answer : '$1,500."' 
From judgment that  plaintiff recover of the defendant the sum of 

$1,500, with interest a t  the rate of three per cent p w  annum from 
1 January ,  1934, and that plaintiff pay the costs of the action, the plain- 
tiff appealed to the Supren~e  Court, assigning as error in the trial the 
admission, over her objections, of certain evidence offered by the defend- 
ant, and an instruction of the court to the jury with respect to the 
burden of proof on the issue submitted to the jury. 
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Johnston CE Horner for plaintif. 
Geo. H .  Wright, R. R. Williams, and Tirilliam J .  Cocke, Jr., for de- 

fendant. 

CONNOR, J. There mas no error i n  the admission by the trial court, 
over objections by the plaintiff, of evidence offered by the defendant. 
This evidence was competent as tending to corroborate witnesses for the 
defendant, and was manifestly admitted only for that  purpose. Plain- 
tiff's assignments of error based upon her exceptions to the admission of 
this evidence cannot be sustained. 

The court instructed the jury that  the burden of proof on the issue 
submitted to the jury was on the plaintiff, and that  unless the jury 
should find by the greater weight of the evidence that  the plaintiff de- 
posited with the defendant, on 3 January,  1934, the sum of $2,500, as 
alleged by her, they should answer the issue, $1,500, as alleged by the 
defendant. 

The plaintiff excepted to this instruction and, on her appeal to this 
Court, assigns the same as error. This assignment of error cannot be 
sustained. The instruction is manifestly correct. 

The  plaintiff assumed the burden of proof a t  the trial, and did not 
there contend that the burden mas on the defendant. Having volun- 
tarily assumed the burden of the issue a t  the trial, the plaintiff will not 
be heard on her appeal to this Court to assert that  the burden was on 
the defendant. 4 C. J., 715. 

The introduction by the plaintiff of the pass book issued to her by the 
defendant, showing a deposit by her with the defendant on 3 January,  
1934, of $2,500, did not affect the burden of proof on the issue. This 
evidence made only a prima facie  case for the plaintiff, and at most 
shifted the burden to the defendant to offer evidence or take the risk of 
a n  adverse verdict on the evidence for the plaintiff. See Bank v. Rocha- 
mora, 193 N.  C., I, 136 S. E., 259, and cases cited in the opinion in that 
case. 

There is no error in the judgment that plaintiff pay the costs of the 
action. The deferidant tendered judgment in its answer for the amount 
recovered by plaintiff, which tender -\$as not accepted by the plaintiff. 
C. S., 896. The judgment is  affirmed. 

so error. 

DEVIK, J., took no part in the ronsideration or decision of this case. 
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ALICE H. LITTLE v. FRED R. BOST ARD G. R. LITTLE. 

(Filed 20 November, 1935.) 

Limitation of Actions B g-Complaint in prior action is  amnly evidence com- 
petent to establish identity of action with prior action nonsuited. 

Upon defendant's plea of the statute of limitations, plaintiff contended 
that the action was instituted within one year of nonsuit in a prior action, 
and that the prior action had been instituted before the bar of the statute. 
C. S., 415. No complaint was filed in the prior action, ~ n d  plaintiff sought 
to establish the identity of the actions by her written application to the 
court in the former action for extension of time for fi ing her complaint. 
He7d: The complaint in a former action nonsuited is the only evidence com- 
petent to establish the identity of such action with a subsequent action 
instituted within one year of the nonsuit, and the exclusion of the evi- 
dence offered by plaintiff was not error. 

DEVIX, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Clement, J., at  August Term, 1935, of 
CABARRUS. Affirmed. 

This is an action to recover damages for personal injuries suffered by 
the plaintiff and caused, as alleged in  the complaint, by the negligence 
of the defendants. 

The  action mas begun in the Superior Court of Cabarrus County, 
North Carolina, on 22 December, 1934. The cause of action alleged in  
the complaint accrued on 27 Rovember, 1930. The defendant G. R. 
Little, in his answer, denied the allegations of negligence in  the com- 
plaint, and in his further defense to the action plead2d the three-year 
statute of limitations. I n  her reply the plaintiff alleged: 

"1. That  paragraph 1 of the further answer and defense is untrue and 
denied, the truth being that  while the amident complained of i n  the 
original complaint occurred on 27 Sovember, 1930, the plaintiff above 
named, Alice H. Little, filed a suit i n  the Superior Court of Cabarrus 
County, N. C., on 24 Korember, 1933, which was within three years 
from the time within which the cause of action accrued against both the 
dcfendants above named, which said action, upon the motion of the 
tlcfendant G. R. Little, was dismissed and nonsuited as to the defendant 
G. R. Little, on 5 January,  1934, and was dismissed and nonsuited 
as to the other defendant, Fred R. Bost, on 22 December, 1934; and 
under the statute, C. S., 415, the plaintif? above named had one year 
after 5 January ,  1934, within which to bring a new action against de- 
fenclant G. R. Little, and one year from 22 December, 1934, within 
which to bring a new action against the other defendant, Fred R. Bost; 
and that  within said one year the plaintiff complied wii,h all the require- 
ments of C. s., 415, and commenced the present action." 
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Within apt  time, and after notice to the plaintiff, the defendant G. R .  
Little moved before the clerk of the Superior Court of Cabarrus County 
that  all of paragraph 1 of the reply be stricken therefrom, on the ground 
that  no complaint was filed in  the action which was begun by the plain- 
tiff against the defendants on 24 November, 1933, and for that  reason no 
competent evidence was available to the plaintiff to show that  the action 
which was begun on 24 November, 1933, was identical with this action. 

Upon the hearing of this motion, it was ordered by the clerk that  all 
of paragraph 1 of the reply be stricken therefrom, and that plaintiff 
have leave to file an amended reply. From this order the plaintiff ap- 
pealed to the judge of the Superior Court. 

At  the hearing of the appeal the order of the clerk was affirmed by 
the judge, and plaintiff appealed to the Supreme Court, assigning as 
error tlie refusal of the judge to admit certain evidence offered by tlie 
plaintiff to sustain her contention that  the action begun by her against 
the defendants on 24 November, 1933, was identical with this action. 

B. W .  Blackwelder for plaintif. 
Fred B. Helms for defendant G. R. Iiittle. 

CONNOR, J. At the hearing of her appeal from the order of the clerk 
allowing defendant's motion that  certain allegations in her reply be 
stricken therefrom, the plaintiff offered as evidence to show that  the 
action begun by her against the defendants on 24 November, 1933, is - 
identical with the present action, an  application in writing made by her 
attorneys in  the former action for an extension of time within which she 
might file her  complaint in said action. I n  this application, the plaintiff 
showed to the court that  her action was to recover damages for  personal 
injuries suffered by the plaintiff, resulting from an  autonlobile wreck on 
27 November, 1930, which was caused by the negligence of the defend- 
ants. To the refusal of the judge to admit said application as evidence 
the plaintiff excepted, and on her appeal to this Court assigns such 
refusal as error. This assignment of error cannot be sustained. 

I t  is  admitted that  no  complaint was filed by the plaintiff in the action 
which was begun by her against the defendants on 24 Xorember, 1933. 
The application made in said action for an extension of time within 
which a complaint might be filed is not adnlissible as eridence to show 
that  the cause of action on which she sought to recover in  said action is " 
identical with the cause of action on which she seeks to recoyer in this 
action. I n  Gauldin v. Madison, 179 N .  C., 461, 102 S. E., 851, it is said 
by Walker, J., that  the complaint itself is the only evidence of the cause 
of action alleged, or  intended to be alleged. I t  is well settled by the 
uniform decisions of this Court that  par01 evidence is not admissible to 
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show the cause of action on which the plaintiff sought LO recover in an  
action which has been dismissed by judgment of nonsuit. Drinkwater 
v. Western Union Telegraph Co., 204 N .  C., 224, 168 S.  E., 410, and 
cases cited in  the opinion in  that  case. The order in the instant case i s  
in accord with this principle and is 

Affirmed. 

DEVIX, J., took no part  in the consideration or decision of this case. 

A. B. McDOUGALD v. T I D E  WATER POWER COMPANY. 

(Filed 20 November, 1935.) 

1. Corporations F c-Nonsuit is  proper in absence of evidence of author- 
ity of corporate agent to make agreement sued on. 

Plaintiff' alleged that the agent of defendant corporation sold stock in 
the corporation to plaintiff, and as an inducement to the purchase of the 
stock, entered an authorized agreement that the corporation would there- 
after repurchase the stock at a stipulated price. The corporate agent 
testified that the agreement was that the corporation would resell the 
stock and charge a certain commission per share. H e l d :  In the absence 
of evidence that the agent of the corporation was authorized by it to make 
the agreement alleged by plaintiff, defendant corporation's motion to non- 
suit was properly granted. 

2. Evidence D h- 
Where a corporate agent, as  plaintiff's witness, testifies as to terms and 

conditions of the sale of stock by defendant corporation to plaintiff, the 
esclusion of evidence of dissimilar terms and conditions: upon which the 
agent sold stock to other persons will not be held for error. 

DEVIS, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Grady, J., at  J anua ry  Term, 1935, of 
BLADEN. Affirmed. 

This is  an  action to recover of the defendant on the first cause of 
action alleged in  the complaint the sum of $2,496, with interest on said 
sum from 16 July ,  1933, and on the second cause of action alleged in 
the complaint the sum of $576.00, with interest on said sum from 
16 July,  1933. 

As his first cause of action, the plaintiff alleges that  on 15 December, 
1930, the defendant sold to  the plaintiff 26 shares of its zapital stock, a t  
$98.00 per share, and upon the payment by the plaintiff to the defendant 
of the sum of $2,548, delivered to the plaintiff a certificate for said 
26 shares of its capital stock; that  said sale was made on defendant's 
behalf by T C. Connor, an agent and employee of the defendant, who 
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was authorized by the defendant, as an inducement to plaintiff to pur- 
chase said shares of stock, to agree and who did agree on behalf of the 
defendant that  the defendant would refund to the plaintiff the sum of 
$96.00 for each of said shares, upon notice to defendant of not less than 
ten or more than thir ty days that  plaintiff desired such refund; that  on 
16 June,  1933, the plaintiff made demand on defendant for the refund 
to him by the defendant of the sum of $96.00 for each of said 26 shares 
of the capital stock of the defendant; and that  defendant has failed, neg- 
lected, and refused to pay to the plaintiff the sum of $2,496, in accord- 
ance with its agreement. 

As his second cause of action, the plaintiff alleges that on 13  Kovem- 
ber, 1931, the defendant sold to the plaintiff 6 shares of its capital stock, 
at $98.00 per share, and upon the payment by the plaintiff to the de- 
fcndant of the sum of $555.00, delivered to the plaintiff a certificate for 
said 6 shares of its capital stock; that  said sale was made on defendant's 
behalf by T. C. Connor, an  agent and employee of the defendant,  rho 
mas authorized by the defendant, as an inducement to plaintiff t o  pur- 
chase said shares of stock, to agree, and who did agree on behalf of the 
defendant, that  the dcfendant mould refund to the plaintiff the sum of 
$96.00 for each of said shares, upon notice to defendant of not less than 
ten or more than thir ty days that plaintiff desired such refund; that on 
16 June,  1933, the plaintiff made demand on defendant for the refund 
to him of the sum of $96.00 for each of said 6 shares of the capital stock 
of defendant; and that  defendant has failed, neglected, and refused to 
pay to the plaintiff the sum of $576.00, in accordance ~ v i t h  its agreement. 

I n  its answer the defendant admitted that i t  sold to the plaintiff the 
shares of its capital stock, as alleged in the complaint; and that  it delir- 
ered to the plaintiff certificates for said shares of stock; it denied, how- 
erer, that it  had authorized its agent and employee, T. C. Connor, to 
agree with the plaintiff that  i t  would refund to the plaintiff any sum for 
said shares of capital stock, or that said T. C. Connor had agreed with 
the plaintiff that  i t  would make such refund. 

A t  the trial, T .  C. Connor, as a witness for the plaintiff, testified that  
he procured from the plaintiff his subscriptions for the shares of its 
capital stock which the defendant sold to the plaintiff. H e  testified as 
f olloms : 

"Mr. McDougald was mighty particular in asking me several ques- 
tions about the stock. H e  wanted to know if he  bought the stock how 
he could get his money back. I told him there were two ways for him 
to get his money back if he needed it-that he could go to  a bank and 
horro~v the money on his certificates, or that  he could endorse the certifi- 
cates and send them to the defendant-that the defendant would resell 
the stock, and charge him two dollars per share for making thc sale. 
These were the terms on which I sold him the stock. I told him that  the 
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resale would be made by the Tide Water Power Company, and that the 
company would send him a check, less the commission for the resale. 
The defendant told me that  i t  had a resale department." 

At  the close of the evidence for the plaintiff, the defendant moved for 
judgment as of nonsuit. The  motion was allowed, and plaintiff ex- 
cepted. 

F rom judgment dismissing the action as of nonsuit, the plaintiff 
appealed to the Supreme Court. 

Henry L. Williamson for plaintiff. 
Varser, XcIntyre d Henry for defendant. 

CONNOR, J. There was no evidence a t  the trial of this action tending 
to show that  defendant's agent and employee, T .  C. Connor, was author- 
ized by the defendant to  agree on i ts  behalf that  the defendant would 
refund to the plaintiff any sum on account of the shares of its capital 
stock which the defendant sold to the plaintiff, or that said agent and 
employee made such agreement with the  plaintiff, on behalf of the 
defendant. F o r  this reason, there is  no error i n  the judgment dismissing 
the action as of nonsuit, in accordance with defendant's motion. 

I n  this respect the instant case is distinguishable from Byrd v. Tide 
CVafe~ Power Company, 205 N. C., 589, 172 S.  E., 183, in which a judg- 
ment for the plaintiff was affirmed. 

I n  view of the testimony of T. C. Connor, as a witness for the plaintiff 
i n  this action, plaintiff's exception to the exclusion by ];he court of evi- 
dence tending to show the terms and conditions on which T .  C. Connor 
offered shares of the capital stock to other persons, need not be con- 
sidered. 

The  judgment in  this action is 
Affirmed. 

DEVIN, J., took no part  in the consideration or decision of this case. 

EDWARD B. JACKSON, ADMINISTRATOR OF EDWARD THOMAS JACKSON, 
DECEASED, V. STAKDARD OIL COMPANY O F  NEW JERSEY AND 

ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 20 November, 1935.) 

Negligence A c-In suit based on doctrine of attractive nuisance, demurrer 
is properly sustained in absence of allegation of notl~ce to defendant. 

Where plaintiff seeks to recover for the death of her intestate upon the 
theory of attractive nuisance, and alleges that defendant. knew that small 
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chilrlren were in the habit of plajing in a racant lot near its property, but 
fails to allege that defendant had ntrticc, actual or constructive, that chil- 
dren mere in the habit of goins on  its pr~mises, or that they were at- 
tracted to defendant's premises or habitually went there for any purpose. 
defendant's demurrer is properly sustained. 

DETIK, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from judgment sustaining demurrer, filed by the 
defendant railroad company, entered by Grady ,  J., at J u n e  Term, 1935, 
of LENOIR. Affirmed. 

Louis  I .  R u b i n  and  Wal lace  & W h i t e  for p la i r t t i f ,  appel lant .  
Rouse  & Rouse  for defendant ,  appellee.  

SCHENCK, J. The plaintiff's intestate, a child of less than six years 
of age, was burned to death. I t  is  alleged that  he was playing in a 
vacant lot, used by children of the neighborhood a s  a playground, and 
that  one of his con~panions procured a can of gasoline from a bucket or 
tub on the sidetrack running from the main-line tracks of the defendant 
railroad company to the storage tanks of the defendant oil company, and 
carried the gasoline so procured to the playground, which mas near by, 
and that the intestate's clothing became soaked with gasoline from the 
can, and that  some companion struck a match, which ignited the intes- 
tate's clothing, and so burned him as  to cause his death. I t  is alleged 
that the gasoline had been left in a bucket or tub by the servants of the 
oil company, who were engaged in unloading the gasoline from a tank 
car to  a storage tank, and that  said bucket or tub had been so placed as 
to catch the gasoline that leaked from the defective connection between 
the car and storage tank. While i t  is alleged that  the railroad company 
knew that  the vacant lot near its tracks was used as a playground by the 
children living near by, and that  it left the gasoline ur~guarded on the 
sidetrack, there is  no allegation that  the defendant railroad company had 
notice, either actual or constructive, that  children were attracted upon 
its tracks or sidetracks for the purpose of getting gasoline, or for any 
other purpose, and there is no allegation that children were actually so 
attracted, or that they habitually went upon such tracks, so their pres- 
ence there and injuries to them could be anticipated. 

Since there are no facts alleged which constitute a breach of duty 
owed by the deferidant railroad company to the plaintiff's intestate, the 
judgment of the Superior Court is  

Affirmed. 

DEVIN, J., took no part  in the consideration or decision of this case. 
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1VOC)DROW CALAHAN, BY HIS NEST FRIESD, J. H. CALAHAN, v. TOM 
ROBERTS ASD WIFE, ELIZABETH ROBERTS. 

(Filed 20 November, 1935.) 

Master and Servant F a-Where complaint alleges that defendants were 
not operating under Compensation Act, demurrert on ground that 
Industrial Commission has exclusive jurisdiction is bad. 

Where tlie complaint alleges that defendants employxl more than eight 
employees, but that defendants were not operating under the Worltmen's 
Compensation Act, a demurrer on the ground that it appeared upon the 
face of tlie complaint that the case is within the esclusive jurisdiction of 
the Industrial Commissioii should be overruled, since plaintiff may offer 
evidence under the allegations of the colnplaint that the employers and 
csmployees had exempted themselves for the operation of the act under the 
provisions of secs. 8051 ( l ) ,  ( v ) ,  (s), notwithstanding the provisions of 
see. 8081 (11). 

DEVIN, J., took no part in the consideration or decisioii of this case. 

, ~ P P E A L  by plaintiff from Phi l l ips ,  J., a t  Ju ly  Term, 1935, of 
MITCHELL. Reversed. 

I l 'a fson & F o u f s  and  X. L. W i l s o n  for plaint i f f ,  appel lant .  
JV. C .  B e r r y  and Charles  H u t c h i n s  for defendants ,  appellees. 

SCHENCK, J. I n  this action, instituted to recover damages for per- 
sonal injuries alleged to have been proximately caused by the negligence 
of the servant and agent of the defendants, the ~ l a i n t i f  alleged that the 
defendants employed from "nine to thirty-five men as laborers in the 
operation" of their sawmill, whereupon the defendants demurred to the 
jurisdiction of the court on the ground that it appeared from the face 
of the complaint that the case was cognizable by the Xorth Carolina 
Illdustrial Commission. The court sustained the demurrer and plaintiff 
excepted and appealed to the Supreme Court. 

Paragraph 6th of the complaint, in part, is as fc~llows: "That as 
plaintiff is advised, informed, and now alleges, the defendants, at  the 
time of the injuries coinplained of, and for more than six months 
prior thereto, were not operating under the Workmen's Compensation 
a c t .  . . ." 

Notwithstanding C. S., 8081 (k ) ,  provides that employers and em- 
ployees shall be presumed to have accepted the provisions of the North 
Carolina Workmen's Compensation Act, there are provisions in the act 
whereby employers, as well as employees, may except themselves from 
tlie operation thereof, C. S., 8081 ( l ) ,  8081 (v) ,  8081 (x) ,  and other 
sections, and the presumption of acceptance may be rebutted by the proof 
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of nonacceptance, and the plaiiitiff has laid the foundation for such 
proof by alleging that  the "defendants . . . were no t  operating 
under the Workmen's Compensation Act." We think this allegation was 
sufficient to carry the case to the jury, and that  his Honor erred in sus- 
taining the demurrer. 

Reversed. 

DETIN, J., took no part  in the consideration or decision of this case. 

STATE v. CHARLIE WATERS. 

(Filed 20 November, 1935.) 

1. Criminal Law I f-Trial court may consolidate for trial separate 
offenses of the same class. 

Defendant was tried separately in municipal court on two warrants, 
each charging assault nit11 a deadly weapon, but upon different persons 
on separate occasions about fifteen days apart. 011 appeal to the Superior 
Court, the court, upon motion of the solicitor, consolidated the cases for 
trial. Held:  Under the prori<ions of C. S., 4622, the order of consolida- 
tion was nithin the discretionary ponrr of the trial court. 

2. Criminal Law I j- 
Motions to nonsuit on conflicting evidence are properly denied. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by the defendant from Parker, J., at  June  Term, 1935, of 
LEXOIR. Affirmed. 

Attorney-General Seawell and Assistant Attorney-General Aiken for 
the State. 

Shaw Le. Jones for defendant, appellant. 

SCHE;~~CII,  J. There are two cases against the defendant that came to 
the Superior Court by appeal from the municipal county court of Kin- 
ston and Lenoir County. The  warrant  i n  one case charges the defend- 
ant  with an  assault with a deadly weapon, to  w i t :  d club, upon one 
Rogers, on 3 Narch,  1935, and the warrant  in the other case charges the 
defendant with an  assault with a deadly weapon, to wit :  A knife, upon 
one Lokey on 18 March, 1935. 

When called for trial, upon motion of the solicitor, the two cases were 
ordered consolidated, and to this order of consolidation the defendant in 
apt  time objected, and makes his exception based upon this objection 
his principal assignment of error. 
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C. S., 4622, reads as follo~vs: "When there are severe.1 charges agailist 
any person for the same act or  transaction, or for two or more acts or  
transactions connected together, or for two or more tramaction.s of the 
same class of crimes or ofemes, which may be properly joined, instead 
of several indictments, the whole may be joined in one indictment i n  
separate counts; and if two or more indictments are  found in such cases, 
the court will order them t o  be consolidated. . . ." 

Since the two transactions delineated in  the two warrants are of the 
"same class of crimes,'' the consolidation of the two cases for the pur- 
pose of tr ial  rested i n  the sound discretion of the tr ial  judge. 

The  other assignments of error brought forward in the brief relate to 
the refusal of the court to allow defendant's demurrer to the evidence. 
While the evidence is  conflicting, i t  was sufficient to carry both cases to 
the jury, and since the jury returned a verdict of guilty on both charges, 
these assignments can avail the plaintiff nothing. 

No error. 

DEVIN, J., took no part  i n  the consideration or decision of this case. 

STATE v. E. B. STRICKLAND. 

(Filed 20 November, 1935.) 
Criminal Law G b- 

In a prosecution for incest, testimony of the prosec~~ting witness that 
she was born before the marringe of her father, the defendant, and her 
mother, is irrelevant to the issue, and its admission is held for reversible 
error as tending to prejudice or warp the judgment of the jury. 

DEWS, J., took no part in the consideration or decision o:€ this case. 

APPEAL by defendant from Parker, J., a t  April Term, 1936, of 
SAMPSOX. New trial. 

Attorney-General Seawell and Assistant Aftorney-Gmeral Aiken for 
the State. 

X. W .  Outlaw, Henry A. Grady, Jr., and Scott B. Berkeley for de- 
f endant, appellant. 

SCIIENCK, J. TWO cases against the defendant, charging him with 
incest with his two daughters, respectively, were consolidated for the 
purpose of trial. The jury returned a verdict of not guilty of the charge 
with Esther Strickland and guilty of the charge with Bernice Strick- 
land Hughes. From judgment of imprisonment the defl:ndant appealed, 
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assigning a s  error, infer alia, t h a t  the court  admit ted i n  evidence, over 
his  objection and  declined to s t r ike f r o m  the e d e n c e  upon his  motion, 
the testimony of Bernice Str ickland Hughes,  his  daughter,  to  the effect 
t h a t  she was  born before her  fa ther ,  the  defendant, and h e r  mother  were 
married. W e  th ink  this assignment of error  was well taken, and  entitles 
the defendant  to  a new trial.  T h i s  testimony was  wholly irrelevant and 
collateral t o  the  issue i n ~ o l v e d ,  a n d  could easily have been harmfuI  i n  i t s  
tendency t o  arouse the prejudice or w a r p  t h e  judgment of the  jury,  and  
i ts  admission constituted prejudicial error .  State v. ~ l l i k l e ,  81 X. C., 
552; 8. v. Jones, 93 N. C., 611; S. v. Freeman, 183 N. C., 743; S. u. 
Galloz~.ay, 188 N. C., 416. 

N e w  tr ia l .  

DEVIN, J., took n o  p a r t  i n  the  consideration or decision of this  case. 

S T A T E  v. J O H N  1,. ANDERSON.  J. P. I-IOGGARD. TOM CANIPE. J. F. 
HARAWAY, F L O R E K C E  BLATJ,OCI<, H O W A R D  OVERMAN, A V E R T  
I<IRIREY, AXD J E R R Y  F U R L O U G H .  

(Filed 20 November, 1935.) 

1. Criminal Law L g- 
Upon defendants' appeal from judgment in a criminal prosecution, the 

jurisdiction of the Supreme Court is limited solely to matters of law or 
legal inference. N. C. Const., Art. IV, see. 5. 

2. Indictment B d-Indictment may charge i n  separate counts conspiracy 
and  successive steps taken by conspirators i n  executing same. 

The indictment charged all of the defendants with conspiracy to clyna- 
mite certain buildings, and in snbrequent counts charged some of defend- 
ants with breaking and enterinq and larceny of dgnnmite from a store, 
with feloniously receiving said dsnamite n i th  knowledge that  it  had been 
stolen, and in the last counts chargecl two of the clefendants with attcmpt- 
ing to dynamite the buildings. Held: Defendants' motion to quash for 
thflt t h e  indictment cliarqed different offenses against different defcnd- 
ants \\:IS properly overruled, it  being permissible to join in one indict- 
ment counts charging conspiracy and successive steps thereafter taken by 
the respective conspirators in esecuting the common design. C.  S., 4622. 

8. Indictment C + 
An indictment will not be quashed for mere informality or refinement, 

C. S., 4623, and a judgment will not be stayed or reversed for nonessential 
or minor defects. C. S.. 4625. 

4. Criminal Law I f- 
Where several defendants are jointly indicted, a motion for severance 

is addressed to the discretion of the trial court, and defendants' exception 
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to the refusal of the court to grant them separate trials will not be sus- 
tained when no abuse of discretion appems on the record. 

5. J u r y  A +Defendants held not  entitled t o  complain of selection of 
jurors f rom men served by sheriff t o  ac t  as talesmen. 

Upon adjournment of court on Tuesday of the term, the court instructed 
the sheriff to summon a number of men to act as  talesmen in a case pro- 
posed to be called for the next day. Upon the trial defmdants moved that 
none of the men so summoned and none of the jurors already in the box 
should serve, but that the jury be selectc'd from bystrmders. Held: De- 
fendants' motions did not amount to a challenge to ihe array, and the 
instruction of the court was not an order under C. S., 2321, for talesmen 
or  a special venire, and the jurors summoned being subject to all the 
qualifications of talesmen, and defendants haring failed to exhaust their 
respective challenges to the poll. defendants' exceptions to the refusal of 
their motions cannot be sustained. 

6. Criminal Law G 1-Confession held incompetent a s  involuntary, and 
should have been stricken from evidence upon motion. 

I t  appeared from the testimony of a State's witness that the alleged 
confession of one of defendants was obtained by falsely telling him that 
his codefendants had talked and that he had better confess. Held: The 
confession was involuntary and incomgetent and defendant's exception to 
the court's refusal to strike i t  out upon motion made a t  the close of all 
the evidence is sustained, although the competency of -he confession was 
not properly challenged when offered in evidence, nor motion made to 
withdraw it when the evidence establishing its incompetency was admitted. 

A confession is voluntary in law only when it  is in fact voluntarily 
made, and a confession induced by hope or extorted by fear is involuntary 
and incompetent. 

8. Criminal Law L -Error in admission of evidence' against  one  de- 
fendant  held no t  t o  entitle codefendant8 to new trial. 

Where one of appealing defendants is granted a new trial for error in 
the admission of his alleged confession, his codefendants, indicted for 
conspiracy and crimes committed in esecution of the common design, are  
not entitled to a new trial when the alleged confession n a s  admitted solely 
against the defendant making it  and the confession does not refer to the 
conspiracy. 

9. Criminal Law I j-Nonsuit should be  denied if evidence is sufficient t o  
war ran t  a reasonable inference of t h e  fact of guilt. 

A motion to nonsuit presents the sole legal question of whether the 
evidence, considered in the light most favorable to the prosecution, is 
sulficient to warrant a reasonable inference of the fact of guilt, the weight 
and credibility of the evidence being for the jury, and it  being for the 
jury to say whether they are convinced of the fact of guilt beyond a 
reasonable doubt. 

10. Same-Where there is sufficient evidence of guilt  under one count i n  
indictment, motion t o  nonsuit is correctly denied. 

The indictment upon which defendants were tried cha:-ged conspiracy to 
dynamite certain buildings or structures, and, in subsequent counts, 
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charged certain defendants with breaking and entering and larceny of 
the dynamite, feloniously receiving said dynamite knowing i t  to hare 
been stolen, and charged two defendants with attempting to dynamite two 
of the buildings pursuant to the original common design. There was 
sufficient evidence of conspiracy as  to all defendants, except, p e r h a ~ s ,  
three of them, and as  to one of the three a new trial is awarded, and a s  
to the other two there was sufficient eridence of guilt under the snhse- 
quent counts in the indictment. Held:  Defendants' motions for judqment 
as  of nonsuit were properly denied, since the defendants present and aiding 
and abetting in the commission of the crimes charged in the subsequent 
counts are principals and equally guilty, and a general verdict of guilts 
will be presumed to have been returned on the counts to which the evi- 
dence relates. 

11. Criminal Law 0 ac 
Where two or more persons aid and abet each other in the commission 

of a crime, all being present, all a re  principals and equally guilty. 

12. CriminaI Law I k- 
Where an indictment contains several counts, and the evidence applies 

to one or more, but not to all, a general verdict of guilty will be pre- 
sumed to have been returned on the count or counts to which the evidence 
relates. 

13. Conspiracy B ac 
Where two or more persons combine or agree to do an unlawful act, 

they are  guilty of criminal conspiracy even though the common design is 
not executed, the conspiracy being the agreement to do the act and not 
the execution of the agreement. 

14. Conspiracy B b- 
Where a person enters into an agreement to do an unlawful act, he 

thereby places his safety and security in the l~ands  of every membcr of 
the consl~iracy, as  the acts and declarations of each conspirator, done or 
uttered in furtherance of the common design, are admissible in evidence 
arainst all. 

15. Same-Crime of conspiracy may be established by circumstantial e t i -  
dence. 

The fact of conspiracy, from the very nature of the crime, may lw 
proven by circumstantial eridence, and the results accomplished, the 
diverqence of those results from the course nhich would ordinarily be 
expected, the situation of the parties and their aiitececlent relations to 
each othel, together n i th  the surrouncling circumstanceu, and the infer- 
ences legitimately deductible therefrom, a re  properly considered upon the 
question of guilt. 

16. Criminal Law L d- 
Where the record fails to show what the cscluded testimony would have 

been, an exception to its exclusion is unavailing. 

17. Conspiracy B a- 
In a prosecution for conspiracy, an imtruction tlmt the jury micht 

convict one of defenciants and acquit the others will not be held for 
reversible error upon exception that i t  permitted the conviction of one 
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defendant of conspiracy when one of the defendants ctarged had entered 
a plea of nolo contendere, which had been accepted by the State. 

18. Criminal Law G j- 
An instruction that the jury should scrutinize with care the testimony 

of defendants and their near relatives to ascertain to what extent, if any, 
their testimony was biased, but if they then believed the witnesses, to give 
the testimony the same credit a s  other testimony, is without crror. 

19. Criminal Law I g: L d- 
An exception to the failure of the court to instruct the jury how the 

testimony of detectives and accomplices should be received mill not be 
considered erroneous on appeal when defendants failed to request such 
instruction. 

20. C14minal Law L d- 
Only exceptive assignments of error mill be considered on appeal, 

Rule 19 (31, and an assignment of error to a remark of the court to the 
jury during the trial and comment on such remark by the prosecution in 
the argument to the jury will not be considered when not supported by 
objection or  exception taken a t  the time. 

21. Criminal Law I h- 
I t  is not error for the court to instruct the jury not to consider the 

opinion of attorneys, expressed in their argument, a s  to defendants' guilt 
or innocence, such expression of opinion being improper, and the jury not 
being instructed to disregard the argument but only thc improper espres- 
sion of opinion. 

22. Criminal Law L e- 
I t  is beyond the province of counsel in arguing a n  appeal in the Su- 

preme Court to venture his opinion that  defendants had not had a fair 
trinl in the court below. 

23. Criminal Law K & 

Where a defendant seeks and accepts the suspencrion of judgment 
against him upon certain terms, he  may not thereafter attack the judg- 
ment or prosecute an appeal therefrom. 

D ~ v r s ,  J., took no part in the consideration or decision of this case. 

L 1 ~ ~ ' ~ ~ ~  by  defendants f r o m  Cranmer, J., at  November Term,  1934, of 
ALAMARCE. 

Crimina l  prosecution, tried upon  indictment (1) chorging al l  of the 
defenclants, i n  the  first count, with conspirary t o  dynamite  certain build- 
ings o r  s t ructures  i n  Alamance County ;  ( 2 )  charging f o u r  of the de- 
fendants, J. P. Hoggard,  T o m  Canipe, J. F. Haraway,  and  Florence 
Blaylock, i n  the  second count, wi th  feloniously breaking into a store- 
house wi th  intcnt  t o  steal and  cnr ry  away  a quant i ty  o! dynamite;  ( 3 )  
charging f o u r  of the  defendants, J. P. Hoggard,  T o m  Canipe, J. F. 
H a r a v a y ,  and  Florence Blaylock, i n  the th i rd  count, with the  larceny 
of a quant i ty  of dynamite  of the value of $25, the  property of K i r k  H o l t  
H a r d w a r e  Company;  (4)  charging five of the deferdants ,  J o h n  I,. 
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Anderson, J. P. Hoggard, Tom Canipe, J .  F. Haraway, and Florence 
Blaylock, in the fourth count, with feloniously receiving the said quan- 
t i ty of dynamite knowing i t  to have been feloniously stolen or taken; 
(5) charging two of the defendants, Florence Blaylock and Howard 
Overman, i n  the fifth count, with feloniously attempting to dynamite a 
certain building, the property of Stevens Manufacturing Company; ( 6 )  
charging two of the defendants, Florence Blaylock and Honard  Over- 
man, in the sixth count, with feloniously attempting to dynamite a ccr- 
tain building, the property of E. M. Holt  Plaid Mills, Inc. 

CHRONOLOGY O F  THE CASE. 

When the case was called for trial, J e r ry  Furlough entered a plea of 
nolo contendere to the first count in the bill, which was accepted by the 
State, and a no/. pvos. with leave mas taken as to him on the other 
counts. 

MOTIONS AKD RULINGS PRIOR T O  TRIAL. 

Before the jury was selected and impaneled, all of the defendants, 
except J e r ry  Furlough, moved to quash the bill of indictment, on the 
ground that  it charged different offenses against different defendants, 
and that  they were entitled to separate trials. Overruled; exception. 

Thereupon, all of the defendants, except J e r ry  Furlough, entered 
pleas of "Not guilty." 

The defendants then moved that  none of the jurors summolled be 
called, but that  the sheriff should call bystanders without regard to 
whether they had been summoned or not, and also that those already in 
the box be take11 out and replaced by having the sheriff call jurors from 
bxstantiers. These motions were based upon the fact that  no talesmen 
had been drawn from the box, arid no order was made to surilnlon special 
jurors in open court, or a t  the begiiining of the term, a i d  thnt no ie- 
quest was made by the clefendants for the sheriff to summon such jurors. 

Orerruling these motions, the court made a finding of facts that imme- 
diately upon the adjournment of rourt on Tuesday, 27 N o ~ e ~ l i b c r ,  the 
solicitor approached the court and stated tl~erc. wrc .  numerous defend- 
ants in the case he proposed to call the next ~llorning, suggesting to the 
court that  additional jurors be called, and as there n a s  only one l~;mcl of 
jurors, the court instructed a deputy sheriff to summon 15 to 18 men to 
serre as talesmen, good men, of good moral character, n h o  liar1 paid their 
poll taxes, to appear the l~ex t  morning. 

Before the jury was impaneled, the court dictated to the reporter the 
following entry for the rc.cord: "At the time the jury was impaueled, 
the defendants Anderson, Canipe, and Haran-ay had four uiicshausted 
challe~iges, and the defendants Overman, ICimrry, and Blaylock had 
eight unexhausted challenges." 
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THE EVIDENCE. 

The case had its beginning with the throwing of dynamite into the 
plants of the Stevens Manufacturing Company and E. M. Holt  Plaid 
Mills, Inc., of Burlington, during the nation-wide textile strike on 
Fr iday night, 14 September, 1934. The following day, about noon, 
four sticks of dynamite, tied together a t  each end with two strings, with 
a fuse in them, were found under a loom in the Stevens Manufacturing 
Company. The  niglit watchman testified that  between 3 and 4 o'clock 
on the night of 14 September, a Ford roadster, with two men i n  it,  
stopped in  front of the mill, and one of them lighted something a t  the 
car, and then threw it. Two witnesses for the State testified that  about 
3 a.m. on the morning of 1 5  September, a Ford roadster speeded froni 
the direction of the Stevens Manufacturing Company, a quarter of a 
mile away, and stopped after going a short distance along the road next 
to the E. M. Holt  Plaid Mills. Shortly thereafter, an explosion was 
heard, and a large number of window lights were shattered and jarred 
out, about 150. On the following day four sticks of Red Cross dynamite 
were found lying by the side of a fence a t  the old furniture plant in 
Burlington. 

On the night of the explosion a t  the E. M. Holt Plaid Mills plant, a 
Ford roadster automobile with a kliaki top, owned by R. H. Snyder, mas 
stolen from the street in front of his residence in the Xor th  Carolina 
Silk Mill village, and the next morning, after the bombing, it was 
found abandoned i n  the woods about three miles away. Three gallons 
of gas had been consumed, and marks on the dash-board indicated that  
several matches had been struck thereon. There were also a few strings 
and a piece of cloth found i11 the car which were placed in evidence along 
with ctr tain strings found attached to the dynamite. 

For  several years the Ki rk  Hol t  Hardware Company had maintained 
a storehouse for dynamite, about a mile from Burlington. I t  contained 
a number of cases of dynamite u p  to the time of the day previous to the 
bombing, when it was found that  the door had been bioken open, the 
staple saxved, and the lock taken off. An jnvestigation by the sheriff 
shoved five different-sized tracks (two inside the dynamite house) lead- 
ing down the road to a Studebaker automobile, owned by Lee Rumple, 
sitting in a ditch, with tracks in front and in the rear, also signs indi- 
cating that  a car had been in front and another i a  the rear. There had 
been a rain during the first half of the night, the car i n  front having 
left before the rain, and the one in the rear after the rain. Tracks 
inside the house were compared with tracks in front of the Studebaker, 
and found to hare  been made by similar-sized shoes. T'. %I. Hundley, 
oil the night previous to the bombing, was called to help Lee Rumple 
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pull the Studebaker car out of the ditch. H e  found a Chevrolet auto- 
mobile sitting behind the Studebaker and in  i t  three of the defendants, 
Hoggard, Haraway, and Canipe. There were two others who were not 
identified. There were also two other occupants of the Studebaker. 
Having failed to get the Studebaker out of the ditch, Hundley took its 
occupants with him and left in the Chevrolet. Hoggard, H a r a ~ v a y  and 
Canipe admitted on the tr ial  that  they were there a t  the time, liaviiig 
gone in Canipe's car to Belmont, looking for liquor, hut there \ \as evi- 
dence by a policeman that  Hoggard and Canipe claimed to be the only 
persons present. 

On  the night of the bombing the defendants Blaylock and Owrrna~ i  
were seen together in a cafe in  the North Carolina Silk Mill rillage. 
Later, Overman told the sheriff he had not seen Blaylock that night. 
Blaylock said they were together and went out looking for liquor, then 
going home about 10 o'clock. 

Blaylock told Charlie A. hlcCullom, witness for tlie State, that "I am 
the man that t h ro~ ied  tlie dynamite in  the Plaid Mill," and that Howard 
Ovcrn~an  drove the car. H o ~ v a r d  Overman, i n  an  alleged nr l t ten  con- 
fession, signed in the presence of several special officers or detectives, 
after having taken a couple of drinks, said he met Blaylock and after 
roaming around until midnight he drove the car and Blaylock threw 
some dynamite, on this trip, a t  the Stevens Mill and some at the Plaid 
hIill, one going off and the other not. This  alleged confession was made 
in a cabin rented by S .  E. Howard, and in the presence of seT era1 special 
officers who, with one exception, had been brought in from Pennsyl- 
vania to investigate the dynamiting of the mill. The  alleged confession, 
admitted only as against Overman, was attested by these special officers 
or detectives, as having been made in their presence, but Overman testi- 
fied he thought he was signing a paper to get i t  straight about an  auto- 
mobile which had been stolen. 

On  Tuesday night following the bombing the defendant Anderson told 
the State's witness P ru i t t  that he, Anderson, wanted him to make a t r ip  
for him, this being in the Labor Union hall in Burlington, and a little 
later the defendant Furlough also told him he wanted him to make a 
trip, but when he said Anderson wanted him to make a t r ip  also, Fu r -  
lough said he could wait until later in the night. La tw  in the night 
Anderson got in Pruitt 's car. T h ~ y  went by defendant Haggard's house 
and borron~ed a flash light. (After IIoggard7s arrmt he asked the wit- 
ness not to mention anything about the flash light.) Anderson directed 
the car until they a r r i ~ e d  at a farm in Guilford County owned by 
-2nderson7s mother-in-law. Ilntlerson got out and in a few minutes re- 
turned nit11 four sticks of dynamite, wra,)ped in a handkerchief, the 
sticks being tied with a piece of light-looking string. R e t u r n i ~ l ~  by a 
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different route, when near Burlington, Anderson got out, hid the dyna- 
mite, according to the State's witness, and marked the location, stating 
that lie wanted Pruit t ,  when he got to the hall, to get J e r ry  Furlough 
and bring him back and shaw i t  to him. Upon their return to the 
Union Hall, Anderson told Furlough, in Pruitt's presence, that Prui t t  
would show him where the dynamite was, and Furlough said, "If he was 
going to do the job that he would have to have a pair of gloves." On 
the same night, Prui t t  took Furlough and defendant :Kimrey to Fur -  
lough's home, both Furlough and Kimrey saying that they had dynamite 
caps an4 fuse, and Furlough stating that  "he was to pull the job at  the 
Duke Power plant, because he was an electrician." They returned to 
Union Hall, and Furlough got a pair of gloves upstairs, and a dynamite 
fuse from behind a coal sack. They started out t o w a ~ d s  H a w  River, 
Pruit t ,  Furlough, and Kimrey, in Pruitt 's automobile, and when an- 
other automobile d r o ~ e  up  behind them, I'ruitt drove the car into a 
driren ay, and Furlough threw the fuse out of the car. They went back 
to Union Hall, and later in  the night, Prui t t  went back for the fuse, 
taking it to Union Hall. The next morning the same three went to the 
spot nhere  the defendant Anderson placed the four sticks of dynamite 
on Tuesday night, and moved i t  to a place near Glen Raven, about a 
quarter of a mile from the Duke Power plant, hiding i t :  and this dyna- 
mite was later found by the officers at  another place. 

,lfter some of the defendants had been ar~ested,  Anderson told Prui t t  
"he ~ r a s  afraid they mould squawk and would tell where i t  was," after 
they had started on another t r ip  to the farm in Guilford County, this 
time to more the dynamite from a sawdust pile, carrying it two or three 
hundrtd yards u p  or down a creek and concealing it in a hollow. Later, 
the officers were conducted to this place by Prui t t .  The 96 sticks of 
dynamite found were Red Cross dynamite, and the four sticks found near 
the Duke Power plant were of the same kind. Prui t t  also said that on 
one occasion Arlderson remarked he would like to have someone place 
some dynamite under the house of Mr.  Copeland, one of the owners of 
the Plttid Mills, and that  if this were done, they would give the informa- 
tion to the ofhers, I e a ~ i n g  the impression that i t  was an inside job. On 
Saturday night after the bombing defendant Blaylock asked about some 
dynamite caps the Porter  boys were to bring R. A. Rowe, and on Monday 
he asked Frank Porter  about some dynamite caps, stating he wished to 
kill solne fish, the said Porter being then engaged in digging wells. 

J e r ry  Furlough testified Florence Blaylock asked for the loan of a 
hacksaw several days before the bombing, and also stated that he was 
taking two cases of dynamite home. Furlough said he was in the Union 
Hal l  the night Anderson asked Prui t t  to make a tr ip for him, and that 
Anderson told him Prui t t  would take him to get four sticks of dym-  
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mite. When he reached home he got three dynamite caps. Before set- 
ting out on the trip, he said he had an understanding that  they ~vould 
go to Mr. King, who would set his ~vatch ahead, so as to establish an  
alibi for them. When Kimrey, Pruit t ,  and Furlough started on this 
trip, i t  was their intention to blow up the Duke Power trmsforriler, 
according to Furlough. Anderson had not said when they u-cre to do 
the job, but did arrange for them to get the dynamite. Furloug2i said 
they got scared vhen  the^ found another car following thenl. anti went 
back to the Union Hall, throwing the fuse into an  alley. They went 
out the next morning to hide the dynamite. Later in the day Hoqgard 
asked Furlough, "What is the matter, h a ~ e  you got scared?" and h d e r -  
son said, "If you are going to do that job, you had better hu r r j  u p 7 '  
Furlough, after going home, decided to move the dynamite to a place 
which Prui t t  and Kimrey wouldn't Bnow about, and never said anp- 
thing more about i t  until he went with the officers to find it. I-Ic said 
Anderson told him and Kimrey that they JTere to do the job. There 
was evidence of conversation between the defendants Anderson, Hlaylocli, 
Furlough, and Kimrey as to how the Duke Power plant was to be 
blown up. 

On the morning the defendant Hoggard was arrested, Charlie McCul- 
lom, State's witness, testified Hoggard told h im:  "Jerry Furlough has 
turned us up. We are going to make him take the last day of it. We 
are going to pack i t  on him." llIcCullon~ said defendant Blaylock had 
one time told him that  he  had come out with two cases of dgnaniite, and 
Hoggard came out v i t h  one, but later told him two fellom from High 
Point got the dynamite. McCullom testified defendant I inde r so~~ ,  xvhen 
informed by him that some of those in  jail had squavked, said: "Flor- 
ence Blaylock can't squawk; he is the man that done the na rk  at  the 
Plaid Mill because I was right up  the line with him." Andersoli also 
told this vitness: "I know they won't get the dynamite, I took the damn 
thing thirty miles from here and hid them." This statement \\as made 
after the defendant Hoggard had been arrested the second time. Hog- 
gard, after being told of the statement by Anderson, said he told the 
latter Prui t t  would not do to trust, not to take him with him, but that 
"he (Anderson) had taken him right where the dynamite mas." Ander- 
son told this witness "they don't know nothing," after being informed 
that "they are  going to get you erery one to a man." 
. Anderson mas president of the Labor Union Council, of which the 

Burlington Local Labor Union was a member; the defendant Prui t t  
was engaged a t  the Burlington Labor Union Hal l  to drive llis automo- 
bile; the defendant Furlough was on picket line duty;  the witness Mc- 
Cullom mas on a comnlittee in charge of food supplies, and the other 
defendants were either members of the union or frequented the Labor 
Union Hall. 
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There was introduced in  evidence the four sticks of dynamite found at  
the Stevens Manufacturing Plant, 96 sticks found on the farm of Mrs. 
Holt, mother-in-law of defendant Anderson, the fuse identified by Fur-  
lough as the fuse he had on the night in question, and a box of dynamite 
caps which Furlough testified he had in  his possession. 

J. H. Vickery testified for the defense that he and 0. R. Holder went 
to Gray's Chapel on Monday, 17  September, to look for a lost dog, and 
they saw a Ford car stopped on the side of the road, two men standing 
by it, one of whom asked for a tire pump, after waving him down, and 
said to the other fellow to get me a valve core, or a valve, and the other 
fellow stepped into the car and picked up  something. When he did, the 
man outside the car said, '(Be damn careful with that--you know that's 
dynamite." They fixed the tire and drove ofi. 14. F. Prui t t  was identi- 
fied as. one of the men. The other was not John Anderson, the witness 
said. Vickery was corroborated by Holder. Pruitt,, recalled to the 
stand by the State, denied he ever saw either Vickery or Holder before 
seeing them in the courtroom. 

There was much evidence on behalf of the defendanw in denial of the 
State's case, and some undertook to show that  they we]-e elsewhere when 
the crimes charged against them were committed. 

MOTION T O  STRIKE ALLEGED COKFESSI03: 

After the evidence was all in, the defendant Howard Overman lodged 
a motion that his alleged confession, previously admitted, be stricken out 
and withdrawn from the consideration of the jury on the ground of 
involuntariness, i t  appearing from the testimony of D. P. Stewart, a 
witness for the State, that the following statements were made at  the 
time: ((1 think I told him some of the ones in jail had talked and 
would talk and he might as well do likewise. . . . I t  was not true 
that  anyone i n  jail had talked. . . . I believe I told him it would 
be better for him to go ahead and tell i t  just like i t  was; and he might as 
well go ahead and tell i t  because i t  was already told." Motion over- 
ruled ; exception. 

DEMURRER T O  EVIDENCE. 

At the conclusion of the State's evidence, and again at  the close of all 
the testimony, the defendants moved for judgment of nonsuit under the 
Mason Act. Overruled; exception. 

OBJECTIONS T O  EVIDENCE AND THE CHARGE. 

There were numerous exceptions to evidence and a number to the 
charge. 
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VERDICT. 

The jury returned the following verdict : "Guilty as to all." 
Motion by defendants, other than -\very Kimrey, to set aside the 

1-ertlict. Overruled; exception. Appeal bonds required of all the de- 
fendants, except Avery Kimrey. 

The defendant J o h n  L. Anderson was sentenced to be confined in the 
State Prison at hard labor for a n  indeternlinate period of not less than 
eight iior more than tell years. The defendant J. P. Hoggard was given 
a sentence a t  hard labor of not less than four nor more than six years. 
The  defendant Florence Blaylock was given a sentence a t  hard labor of 
not less than four nor more than six years, u~itier the first count charg- 
ing conspiracy, and an additional year in State's Prison under the second 
count of the indictment, and under the fifth count he was given a sen- 
tence of five years, to run  concurrently, so f a r  as it may extend, with the 
sentences under the first and second rouiits, and under the sixth count a 
concurrent sentence of five years with the five years under the fifth inde- 
terminate period of not less than four nor more than six years, and 
concurrent terms of five years were imposed under the fifth and sixth 
counts. Tom Canipe n a s  sentenced to two years a t  hard labor in State's 
Prison, and J .  F. H a r a n a y  given a like sentence. The  defendant Avery 
Kimrey u a s  sentenced to two years i n  the State's Prison, judgment to be 
suspended upon good behavior being shown a t  February and Sovelnber 
terms of dlamance Superior Court. 

The  defendants appeal, assigning errors. 

Attorney-General S e a ~ e l l  atzd =Issktant Attorney-Gene7d A21ien for 
the State. 

John J .  Henderson, Clarence Ross, J .  Elmer Long, David Levinson, 
and Ralph T .  Seward for defendants. 

STACY, C. J., after stating the case: When the case mas called for 
trial, the defendant J e r ry  Furlough tendered a plea of nolo confe~~dere 
on the charge of conspiracy, which was accepted by the State. H e  was 
later used as a witness for the prosecution. 

The  judgment against the defendant, Axery Kirnrey, mas suspended 
upon terms acceptable to him and his counsel, and apparently he has not 
appealed. S. v. Rooks, 207 N. C., 275, 176 S. E., 752. Hence, the 
validity of the terms of suspension as to him, or u hether they are  accord- 
ant  with what mas said in S. v. ZcAfee ,  189 N. C., 320, 127 N. C., 204, is 
not presently before us for decision. S. v. Rkodes, anfe, 241. 
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The  remaining six defendants by their appeal bring up for review 
alleged errors of the court in the trial of tlie cause, upon matters of law 
or legal inference. Const., Art. IV, see. 8 ;  S. v. Harrell, 203 N. C., 210, 
165 S. E., 551. The  guilt or innocence of the several accused, sharply 
joined on the record, are issues of fact, determinable alone by the jury. 
S. c. Satte7*field, 207 N.  C., 118, 176 S. E., 466; S. z!. Ammons, 204 
N. C., 753, 169 S .  E., 631; S. v. Lea, 203 Ii. C., 13, 164 S. E., 737; 8. v. 
Rideout, 189 N .  C., 156, 126 S. E., 500; S. v. Rountree, 181 N. C.: 535, 
106 S. E., 669; S. v. Phillips, 178 N .  C., 713, 100 S. E., 577; S. 7;. Carl- 
son, 171 N. C., 818, 89 S. E., 30. W e  are not permitted to weigh the 
evidence here. S. v. Fain, 106 K. C., 760, 11 S. E., 593. 

Was there error, or has any been shown, in any decision of the court 
below on any matter of law or legal inference? This--and this alone- 
is the inquiry presented by the appeal. 

*It the outset of the case, the defendants demurred to the indictment, 
or ~ O J - e d  to quash, and asked for a severance. The bill charges a con- 
spiracy on tlie par t  of all the defendants and the successive steps there- 
after taken by the respective conspirators, or some of them, in the execu- 
tion of their original design. These steps were six in number, all of the 
grade of felony, and i t  is permissible under our prac t iw to join them as 
separate counts in a single bill. C. S., 4622; S. v. Jar~e t t ,  189 N. C., 
516, 127 S. E., 590. 

Speaking directly to the point i n  S. v. Jlalpass, 189 X. C., 349, 127 
S. X., 248, I'arse~., J., delivering the opinion of the Court, said:  "The 
rule in  this State 110u7 is, that  different counts relating t3  the same trans- 
action, or to a series of transactions, tending to one result, may be joined, 
although the offenses are not of the same grade," citing as authority for 
the position: S. v. Lewis, 185 N. C., 640, 116 S. E., 259; S. v. Burnett, 
142 N. C., 577, 55 S. E., 72;  S. v. Howard, 129 N .  C., 584, 40 S. E., 71;  
S. v. l iawis ,  106 3. C., 682, 11 S. E., 377; S. v. fWills, 181 N. C., 530, 
106 S. E., 677. See, also, 8. v. Alridge, 206 N .  C., 850, 175 S. E., 191. 

Furthermore, bills and warrants are no longer subject to quashal "by 
rcason of any informality or refinement," C. S., 4633, and judgments 
are not to be stayrd or reversed for nonessential or minor defects. C. S., 
4625; 8. v. TVhitley, ante, 661. The modern tendency 1s against techni- 
cal 01)jections which do not affect the merits of the case. S. v. Hardae, 
192 S. C., 533, 135 S. E., 345. 

,l similar situation to the one now presented arose in  the case of S. v. 
l i e d ,  199 X. C., 278, 154 S. E., 604. There, it mas held that  a demurrer 
to the bill on the ground of duplicity was properly overruled. S. v. 
Rnofts, 168 N. C., 173, 83 S. E., 972. A like result must follow here. 
S. C. Lea, 203 N. C., 13, 164 S. E., 787; S. v. Clzarles, 195 IS, C., 868, 
142 S. E., 486. 
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Nor mas there error i n  denying the defendants separate trials. It was 
the rule a t  common law, which still obtains with us, that, when two or 
more persons are indicted jointly, a motion for severance may be made 
on the face of the bill (8. v. Deatom, 92 N. C., 788), but the or 
refusing of the motion is  a matter which rests in the sound discretion of 
the tr ial  court. S. v. Donnell, 202 S. C., 782, 164 S. E., 352; 8. v. 
Soz~tl~erland,  178 K. C., 676, 100 S. E., 187; S. a. IIolder, 153 N .  C., 
606, 69 S. E., 66;  S. u.  Carrawan, 142 S. C., 575, 54 8. E., 1002; 8. v. 
Barreft ,  142 S. C., 565, 54 S. E., 536; S. v. Smlfh,  24 N. C., 402. N o  
abuse of discretion appears on the present record. The defendants were 
charged ~ v i t h  being partners in crime, conspirators, and they were tried 
together, as his Honor evidently thought was but meet and proper. 
Note, 70 -1. L. R., 1171; 16 C. J., 786. The exception is not sustained. 

The motio~is made in connection with the jury do not amount to a 
challenge to the array. S. I.. Levy, 187 N .  C., 581, 122 S. E., 386; 
L u p f o n  c .  Bpe7zcer, 173 N. C., 126, 01 S. E., 715. Indeed, the instruc- 
tion of the court to a deputy sheriff to summon a number of men to 
serve as talesmen was not an  order under the statute, C. 8.) 2321, for 
talesmen or a special venire. S. c. JIcDowell, 123 S. C., 764, 31 S. E., 
839. The practice is quite common on thc circuit. The jurors were 
subjected to all the qualifications of talesmen, and the ticfendants did not 
exhaust their challenges to the polls. S. c. Lecy, supra. No just or 
ral id complaint can be predicated upon these exceptions. 

The most serious exception appearing on the record i s  the one ad- 
dressed to the refusal of the court to strike out the alleged confession of 
the defeildant Howard Orerman. I t  is true, when the alleged confession 
v a s  offered in evidence, its roluntariness n a s  not questioned or deter- 
mined in  the ma l~ne r  pointed out in S. v. Tl'hifener, 191 X. C., 659, 132 
S. E., 603. The court was justified in admitting it a t  the time. And 
even when the testimoiiy of D. P. Stewart later developed, there n a s  no 
motion to withdraw the alleged confession from the consideration of the 
jury-at least none appears of record. The exception now insisted upon 
was taken a t  the close of all the evidence. The  ruling might possibly be 
upheld upon procedural grounds, but inasriiuch as the involuntariness of 
the alleged confession is  apparent from the testimony of the State's Wit- 
ness, D. P. Stewart, we are  disposed to  disregard form for merit a i d  to 
hold that the alleged confession should have been stricken out. S. v. 
Lictngsfon, 202 N .  C., 809, 164 S. E., 337; S. v. Grier, 203 N .  C., 556, 
166 S. E., 595; 5'. v. Davis, 125 N.  C., 612, 34 S. E., 198; S. 1 1 .  Drake, 
113 X. C., 624, 18 S.  E., 166; S. v. Dildy, 72 N. C., 325; S. v. IVhitfield, 
70 X. C., 356. 

A free and voluntary confession is  deserving of the highest credit, 
because it is presumed to flow from the strongest sense of guilt, but a 
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confession wrung from the mind by the flattery of hope, or by the torture 
of fear, comes in such questionable shape as to merit r o  consideration. 
S. v. Livingston, supra; S. v. Pat&k, 48 N .  C., 443. 

Speaking to the subject in S. v. Roberts, 12 N .  C., 259, Henderson, J., 
said : "Confessions are  either d u n t a r y  or involuntary. They are called 
voluntary when made neither under the influwce of hope nor fear, but are 
attributable to that  love of t ru th  which predominates Ln the breast of 
every man, not operated upon by other motives more powerful with him, 
and which, i t  is said, i n  the perfectly good man cannot Ele countervailed. 
These confessions are the highest evidences of truth, even in  cases affect- 
ing life. But  i t  is said, and said with truth, that confesi,ions induced by 
hope or extorted by fear are, of all kinds of evidence, the least to  be 
relied on, and are therefore entirely to be rejected.'' 

Voluntary confessions are admissible in evidence against the party 
making them; involuntary confessions are not. A confession is volun- 
tary in law when-and only when-it was in fact voluntarily made. 
S. v. hTewsome, 195 N .  C., 552, 143 S. E., 187. 

The sustaining of this exception, however, does not affect the other 
defendants, because in the alleged confession no reference is made to any 
conspiracy, and it was admitted only as against the defendant Howard 
Overrnan. 

The overruling of the motions to nonsuit under the Mason Act, and 
exceptions thereto, present for  review the sufficiency of the evidence, 
taken in  i ts  most favorable light for the prosecution, to carry the case to 
the jury. S.  v. illarion, 200 N .  C., 715, 158 S. E., 406. Whether there 
is such evidence is a question of law for the court to determine. The  
credibility, weight, and effect of the testimony are for the jury. S. v. 
Harrell, 203 N .  C., 210, 165 S. E., 551. 

The  practice is now so firmly established as to admit of no questioning 
that, on a motion to nonsuit, the evidence is to  be considered in its most 
fayorable light for the prosecution. S. v. Rountree, 181 W. C., 535, 106 
S. E., 669. And further, the general rule is that if there be any evidence 
tending to prove the fact i n  issue, or which reasonably conduces to its 
conclusion as a fairly logical and legitimate deduction, and not merely 
such as raises a suspicion or conjecture in regard to it, the case should 
be submitted to the jury;  otherwise not, for short of this, the judge 
should direct a nonsuit or an  acquittal in a criminal prcsecution. S. v. 
Vinson, 63 N.  C., 335. But  if the evidence warrant  a reasonable infer- 
ence of the fact in issue, it  is for the jury to say whether they are con- 
vinced beyond a reasonable doubt of such fact, the fact of guilt. S. v. 
X c L e o d ,  198 K. C., 649, 152 S. E., 893; S. 1;. Blackwelder, 182 N. C., 
899, 109 S. E., 644. 

Tested by this rule, what are  the inculpatory inferences reasonably 
deducible from the evidence appearing on the present record? 
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They may be listed as  follows : 
1. That  Red Cross dynamite was throvn into the plants of Stevens 

hIanufacturing Company and E. X. Holt  Plaid Mills, Inc., of Burling- 
ton, N. C., on the night of 14  September, 1934. 

2. That  Florence Blaylock threw the dynamite into these plants from 
an automobile driven by Howard Overman. 

3. That  on the previous night, the dynamite magazine or storehouse 
of the Kirk  IIolt Hardware Company was broken into, by n~eans  of 
sawing the staple, and two or three boxes of Red Cross dynamite taken 
therefrom. 

4. That  the tracks of five persons were discovered around and about 
this storehouse on the following morning. 

5. That  the defendants J. P. Roggard, J. F. Haraway, and Tom 
~ j n i p e  were in  the Chevrolet automobile found in  front of this store- 
house about 9 :30 p.m. on the night of the entry. 

6. That  another automobile was there, also; that  Florence Blaylock 
had in  his possession a hacksaw, which he borrowed from Jerry  Fur -  
lough, and that  the dynamite storehouse was opened with a hacksaw. 

7. That  the record discloses a plain case of store-breaking, larceny, 
and malicious mischief, with the question of identity as the principal 
issue on the last five counts in the bill. 

8. That  the defendant John  L. Anderson hid some Red Cross dyna- 
mite on the f a rm of his mother-in-law, later removing i t  to a secluded 
spot near Burlington; that  he talked with the defendants Florence Blap- 
lock, J e r ry  Furlough, and AT-ery Kimrey as to how the Duke Power 
plant was to be blown up, and that  he wanted some of this dynamite put 
under the house of Mr. Copeland, one of the owners of the Plaid Mills, 
so as to make it appear an  inside job. 

9. That  the defendants John L. Anderson, J. P. Hoggard, Florence 
Blaylock, Avery Kirnrey, and Je r ry  Furlough acted in  concert in direct- 
ing the actions of the defendants, both with respect to arranging for the 
dynamite and manufacturing evidence for their defense, for example, the 
understanding that hlr. King would set his watch ahead, so as to be able 
to establish an  alibi, etc. 

I t  appears, therefore, that  the evidence was amply sufficient to carry 
the case to the jury on the first count as against all the defeildants, 
except, perhaps, J. F. Haraway, Tom Canipe, and Howard Owrman. 
As to Haraway and Canipe, however, the evidence is sufficient to convict 
them on the 2d, 3d, and 4th counts; and Orerman is to be llcld for 
another tr ial  on the 4th, 5th, and 6th counts. 

The  principle upon which this conclusion rests i s  that, n-ithout regard 
to ally previous design or confederation, when two or more persons aid 
and abet each other in the commission of a crime, all being present, all 
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are principals and equally guilty. S. v. Gosnell, ante, 401; S .  v. Don- 
nell, 202 N.  C., 782, 164 S. E., 352; S. u. Duil, 191 X. (>., 234, 131 S. E., 
674; S. v, Jarrell, 141 N. C., 722, 53 S. E., 127. 

And further, it is the rule of practice in this jurisdiction that where 
the indictment contains several counts, and the evidence applies to one 
or more, but not to all, a general verdict mill be presuned to have been 
returned on the count or counts to which the evidence relates. S. 2;. 

Snipes, 185 N. C., 743, 117 S. E., 500; illorehead v. Brown, 51 X. C., 
369; S. v. Long, 52 N.  C., 26; S. v. Leak, 80 N.  C., 404: S. v. Thompson, 
95 N.  C., 597; S. v Stroud, ib., 627; S. 21. Cross, 106 N. C., 650, 10 
S. E., 857; S. v. Toole, ib., 736, 11 S. E., 168; S. v. Gilchrisf, 113 
N.  C., 673, 18 S. E., 319; S. v. May, 132 N. C., 1020, 43 S. E., 819; 
S. v. Gregory, 153 N .  C., 646, 69 S. E., 674; S. v. Poylhress, 174 X. C., 
809, 93 S. E., 919; S. v. Strange, 183 N. C., 775, 111 8. E., 350. 

The evidence as it relates to the charge of conspiracy tends to show 
that the Duke Power plant, or transformer station, was to be dyna- 
mited as well as the mills. Fortunately, this part of the plan was not 
carried out. The result, however, is the same so far as the motions to 
nomuit are concerned. C. S., 4643. 

A conspiracy is the unlawful concurrenctl of two or more persons in a 
wicked scheme-the combination or agreement to do ail unlawful thing 
or to do a lawful thing in an unlawful way or by un1aw.X means. S. v. 
Lea, 203 N. C., 13, 164 S. E., 737; S. v. Ritter, 197 N .  C., 113, 147 
S. E., 733. Indeed, the conspiracy is the crime and liot its execution. 
8. v. Wrenn, 198 N. C., 260, 151 S. E., 261. Compare Hyde v. C. S., 
225 U. S., 347. "As soon as the union of wills for the unlawful purpose 
is perfected, the offense of conspiracy is completed." S. v.  linotts, 
supra. 

There is a distinction between the offense to be co~nmitted and the 
conspiracy to commit the offense. 8. v. Brady, 10'7 N. C., 822, 12 S. E., 
325. I n  the one, the corpus delicti is the act itself; in the other, it is the 
conspiracy to do the act. Note, 14 Ann. Cas., 156. 

One who enters into a criminal conspiracy, like one who participates 
in a lynching, or joins a mob to accomplish some unlawful purpose, 
forfeits his independence and jeopardizes his liberty, for, by agreeing 
with another or others to do an unlawful thing, he thereby places his 
safety and security in the hands of every mernber of the conspiracy. 
The acts and declarations of each conspirator, done or uttered in further- 
ance of the common, illegal design, are admissible in evidence against 
all. 8. v. Ritter, 197 N .  C., 113, 147 S. E., 733. "Every one who enters 
into a common purpose or design is equally deemed in law a party to 
every act which had before been done by the others, and a party to every 
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act which may afterwards be done by any of the others, in furtherance 
of such common design." S. v. Jaclcson, 82 N .  C., 565. 

Direct proof of the charge is not essential, for such is rarely obtain- 
able. I t  may be, and generally is, established by a number of indefinite 
acts, each of which, standing alone, might have little weight, but, taken 
collectively, they point unerringly to the existence of a conspiracy. S. v. 
TVq-enn, supra.  When resorted to  by adroit and crafty persons, the pres- 
en'ce of a common design often becomes exceedingly difficult to detect. 
Indeed, the more skillful and cunning the accused, the less plainly de- 
fined are the badges which usually denote their real purpose. Under 
such conditions, the results accomplished, the divergence of those results 
from the course which would ordinarily be expected, the situation of the 
parties and thcir antecedent relations to each other, together with the 
surrounding circumstances, and the inferences legitimately deducible 
therefrom, furnish, i n  the absence of direct proof, and often in the teeth 
of positive testimony to the contrary, ample ground for concluding that 
a conspiracy exists. 5 R. C. L., 1088. 

I f  four men should meet upon a desert, all coming from different 
points of the compass, and each carrying upon his shoulder a plank, 
which exactly fitted and dovetailed with the others so as to form a perfect 
square, i t  would be difficult to believe they had not previously been 
together. At  least, i t  would be some evidence tending to support the 
inference. S. v. Whi tes ide ,  204 N. C., 710 ,  169 S. E., 711.  

So, in the instant case, the facts in evidence afford more than a 
scintilla of proof that  the defendants were not acting in concord by acci- 
dent. S. v. S h i p m a n ,  202 N. C., 518, 163 S. E., 657. The demurrers to 
the evidence were properly overruled. 

The evidence upon which the defendants have been convicted comes in 
the main from their own alleged coconspirators and associates. I f  this 
be untrustworthy, as they now contend, it should be remclnbercd the 
defendants were the first to repose confidence in these witnesses, and 
their appeal was to the jury. I n  this respect, we are  unable to help 
them. Our jurisdiction is limited to reviewing on appeal decisions upon 
any matter of lam or legal inference. Const., Art. IT, see. 8. 

A large number of exceptions were taken to the admission and exclu- 
sion of evidence, all of which have been examined with care. None can 
be sustained. Obviously, they cannot be treated separately in an opin- 
ion without extending i t  to "a burdensome and irttolerable length." 
W i l l i s  v. X e w  Bern, 191 N .  C., 507, 132 S. E., 286. I n  several instances 
the record fails to disclose what the excluded testimony would have been. 
This renders such exceptions unavailing. 8. v. Rowland, 204 N .  C., 644, 
172 S. E., 1 8 2 ;  S. v. Brewer, 202 N. C., 187, 162 S. E., 3 6 3 ;  81 A. I,. R., 
1 4 2 4 ;  S. v. iVci17air,93 N. C., 628. 
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Likewise, many of the exceptions to the charge are gossamery and 
attenuate in  character. I t  would be supererogatory to consider them 
s e k t l m  i n  a n  opinion. Nevertheless, they have been thoroughly con- 
sidered. None has been overlooked. 

Stress has been laid upon the following i~~s t ruc t ion  gi7:en at  the jury's 
reauest : 

"You may convict one or more and acquit the others, on any count. 
You may convict them all, or you may acquit them all, on any of the 
counts." 

The principal criticism of this instruction is  that  i t  permits a con- 
viction of only one of the defendants on the charge of conspiracy. The 
defendants have apparently overlooked the fact that Jer ry  Furlough was 
named in the indictment as one of the alleged conspirators, "and others 
by name to the jurors unknown." This would render mapplicable the 
principle announced in S. v. illickey, 207 N. C., 608, 178 S. E., 220; 
S. v. l l iggs ,  181 N. C., 550, 106 S. E., 834; and 8. v. Tom, 13 N. C., 569. 
Furthermore, the point i s  academic, as the jury returned a general ver- 
dict against all the defendants on trial. I t  is also observed that during 
the charge, the court stated: "I shall hand you, gent emen, before I 
conclude, a list containing the several counts in  the bill of indictment 
and the names of the defendants who are  included in the several counts. 
This will be to guide you and help you and &) assist you--not in any way 
to control you in any manner, but simply to help you to arrive at  your 
verdict." 

I t  is not perceived in what way the instruction, assigmd as error, was 
hurtful  to the defendants. 

S o r  was there error in the court's instruction to the iurv that the " " 
testimony of the defendants and their near relatives who went upon the 
stand and testified in their behalf should be scrutinized with care in order 
to ascertain to what extent, if any, their testimony was warped or biased 
by their interest, adding, however, that  if, after such scrutiny, they 
believed such witnesses, they would give the same credit to their testi- 
mony as if they were disinterested. 8. v. Lee, 121 X. C.,  544, 28 S. E., 
552; S. v. Deal, 207 N. C., 448, 177 S. E., 332. 

Again, the defendants complain because the trial court did not caution 
the jury, or instruct them, a s  to how the testimony of detectives and 
accomplices should be received and considered. S. v. Palmer, 178 N. C., 
822, 101 S .  E., 506. There was no request for such instruction, and the 
assignment is without exceptive basis. A similar contention was ad- 
vanced and rejected in  8. v. O'Neal, 187 K. C., 22, 120 S. E., 81'7. h 
like result must follow here. 
h remark made by the court during the trial, rhetoricajly appreciative 

of the jury, was also the subject of comment on the arguinent, but as no 
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objection or exception was taken a t  the time, the matter is not properly 
before us for review. K0 doubt the remark would have been corrected 
o r  withdrawn, if seasonably called to the court's attention. The rule on 
appeal is, that  questions are to be presented by exceptive assignments of 
error. Rule 19 (3 ) ,  Rules of Practice; S. v. Freeze, 170 S. C., 710, 
86 S .  E., 1000; Rawls  v .  Lupton, 193 X. C., 428, 137 S. E., 175. 

Finally, the defendants stressfully contended they were discredited in  
their defense by the following instruction: 

"Now, you are not concerned, gentlemen, with the opinions of the 
attorneys. I t  doesn't make any difference to you what the attorneys in 
the ease think about it-whether they think the defendants innocent or 
guilty. You are only concerned with the evidence i n  the c a s e w h i c h  
you will not take from the attorneys nor from the court. I t  is your duty 
to remember the evidence and to be governed exclusively by the evi- 
dence." 

The basis of the objection to this charge is, that  it  lessened the force 
of the argument of counsel made in behalf of the defendants i n  the exer- 
cise of their constitutional and statutory rights. 5'. r?. Hardy, 189 N. C., 
799, 128 S. E., 152. I f  this were so, there vould be substance to the 
objection. I t  is observed, however, that  i t  was not the argument of 
counsel, but their opinions as to the guilt or innocence of the accused, 
which the jury was told to disregard. I n  this there was no error. Char- 
acterization is not argument. S o r  is i t  regarded as proper for counsel 
to  express their opinions upon the question IT-hich the jury is impaneled 
to decide. Siadey  u. Lbr. Co., 184 N. C., 302, 114 S. E., 385. For  
example, i n  concluding the argument of the instant case on appeal, 
counsel for  some of the defendants, Mr. Levinson, said tha t  in his opin- 
ion the defendants had not had a fa i r  trial, and that  the charges against 
them should be dismissed. This was venturing an  opinion beyond the 
province of counsel. Evidently a similar impropriety occurred in t h ~  
court below, and i t  was this which the jury was instructed not to con- 
sider. 

Again recurring to the case of Avery Kimrey, it appears that he did 
not ioin in  the motion to set aside the verdict; and no bond was required 
of him. H e  and his counsel consented to the terms upon which the 
judgment as to  him was suspended. Yet in the entries of appeal i t  
appears "the defendants, and each of them, except and appeal to the 
Suureme Court." I f  this were intended to include the defendant Kim- 
rey, the appeal as  to  him must be dismissed, as  he sought and accepted 
the indulgence and forbearance of the court. S. v.  Henderson, 207 
N .  C., 258, 176 S. E., 758; S. v. Burnette, 173 iY. C., 734, 91 S. E., 364; 
S. v. Tripp, 168 N. C., 150, 83 S. E., 630; 5'. v. GriFs, 117 N. C., 709, 
23 S. E., 164; S. v. Johnson, 169 N. C., 311, 84 S. E., 767; S. v.  Ed- 
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wards, 192 N. C., 321, 135 S. E., 37. I n  this respect, his  case is just 
the reverse of what occurred in  S. v. Burgess, 192 N. C., 668, 135 S. E., 
771. 

We were told on the argument tha t  as a matter of economic justice the 
charges against the defendants should be dismissed. I t  is observed, 
however, that  the prosecution invohes no  rights arising out of the rela- 
tionship of employer and employee. Indeed, whether [such relationship 
exists is  not pertinent to the inquiry. The record reveals a plain case 
of violence and wilful in jury  to property as a result of an unlawful con- 
spiracy. N o  one, we take it, is  willing to  condone t h ~  conduct. The  
lam condemns it,  and i t  is to the interest of all that  the offenders be 
apprehended. The  cause of justice is never served by beclouding the 
issue. A jury of the vicinage has found, upon competent evidence, that  
the present defendants are the guilty parties. With the exception of 
Howard Overman, they ha re  no  legal grounds to comp1:tin. 

The  result, therefore, is as follows: 
On appeal of defendants Anderson, Hoggard, Canipe, Haraway, and 

Blaylock, no error. 
On appeal of defendant Overman, new trial. 
On appeal of defendant Kimrey, appeal dismissed. 

DEVIN, J., took no par t  in the consideration or decision of this case. 

M. I,. MANSFIELD, EXECUTOR OF hI. C. MANSFIELD, v. T. C .  WADE, ADMIN- 
ISTRATOR OF E. H. GORHAM, DECEASED; GILBERT L. ARTHUR, JR., ARD 

FLORRIE H. ARTHUR; W. S. HARRIS, TRUSTEE; CECIL OGLESBP 
(C.  L. OGLESBP), AND LOTTIE P. OGLESBY; AND 'W. C. GORHAM, 
TRUSTEE. 

(Filed 20 November, 1935.) 

1. Appeal and Error J e- 
An exception to  the admission of immaterial eridence will not be sus- 

tained when the admission of such evidence is not prejudicial and there is 
plenary competent evidence upon the issue. 

2. Evidence D &Plaintiff, by introducing evidence relating to  trans- 
action with decedent, opened door t o  like evidence by defendant. 

Plaintiff brought suit on a note which had been executed to his testa- 
trix by defendant's intestate, and on a note which had been endorsed to 
his testatrix by defendant's intestate as collateral security, which note was 
secured by deed of trust, and the makers of the collateral note were joined 
as defendants. Plaintiff introduced in evidence the principal and col- 
lateral notes and deed of trust, and introduced testimony in regard to the 
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transaction, the loan of money by his testatrix and the hypothecation of 
the collateral note. Held: PIaintiff, by introducing the written and oral 
evidence in regard to the transaction, opened the door to the introduction 
of evidence by the makers of the collateral note to the effect that same 
had been paid when transferred to plaintiff's testatrix, that the deed of 
trust had been marked paid and satisfied by the trustee, and that testa- 
trix's endorser had no right to transfer same. N. C. Code, 1795. 

3. Bills and Notes C e--Where holder acquires note after  maturity he is 
not a holder in due course and takes note subject to equities. 

Where all the evidence is to the effect that the holder of a negotiable 
note obtained same by endorsement after maturity, the holder is not a 
holder in due course, N. C. Code, 3033, 3039, and takes same subject to 
equities, and the maker of the note may establish as against such holder 
that the note was paid before it was endorsed to and acquired by the 
holder. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Barnhill, J., and a jury, a t  June  Term, 
1935, of CARTERET. NO error. 

This is  an  action, brought by 31. L. Mansfield, executor of M. (Mary)  
C. Mansfield, against the administrator of E. H. Gorham, deceased, to 
collect a note of $3,000 executed by said E. H. Gorham to M. C. hlans- 
field. Among the collateral pledged to pay the said note was a certain 
note for $2,750, executed by defendant Gilbert L. Arthur, J r . ,  and wife, 
Florrie H. Arthur, to  the State Bond and Xortgage Corporation, of 
Wilson, N. C., secured by deed of trust on real estate, to W. S. Harris ,  
trustee. The  said note for $2,750, bearing endorsement from payee, 
State Bond and Mortgage Corporation, by W. S. Harris, Prest., to 
E. H. Gorham, and by E. H. Gorham to 11. C. Mansfield, and found 
among the papers of M. C. Mansfield. 

Gilbert L. Arthur, Jr., and wife, executed to Alexander Parker and 
W. C. Gorham, as trustees, under date of 10 September, 1928, a deed 
of trust on real estate, the same property as described in  deed of trust 
by same grantors to W. S. Harris ,  trustee, securing the note to State 
Bond and ?Mortgage Corporation for $2,750, to  Atlantic Life Insurance 
Company. Ar thur  alleges that  proceeds of latter note were used to pay 
the note to State Bond and Mortgage Corporation, and that  said note 
was wrongfully transferred to E. H. Gorham, instead of being marked 
"Paid," and the lien canceled of record-so as to make the deed of trust 
dated 10  September, 1928, a first lien on the property. 

The  plaintiff executor finds the note dated 6 March, 1928, among the 
papers of his testatrix, and exhibits note, with endorsements, and original 
deed of trust, without indication of payment. 

W. S. Harris, trustee, and W. C.  Gorham, trustee, are parties to this 
action. W. C. Gorham, as  attorney, passed upon the title a t  time loan 
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was procured from Atlantic Life Insurance Company, under deed of 
trust of date 10 September, 1928, and was one of the trustees. 

M. L. Mansfield, executor of M. C. Mansfield, test fied: "Came into 
possession of Arthur note and deed of trust at  M. (Mary) C. Mansfield's 
(my mother's) death; found it among her papers; don't know what year 
it came in her possession; note had been renewed two or three times; 
note endorsed in E. H.  Gorham's handwriting; was collateral on first 
note and carried on other notes; should say i t  mas in 1929 when first 
note taken; found it among mother's papers, not first knowledge of 
it, knew Gorham had put up this paper, knew it all along; found it in 
mother's papers in  deposit box in  Bank of Morehead C'ity; was her own. 
. . . $3,000 was obtained from M. C. Mansfield by reason of this 
note, paid to E .  H. Gorham; was a renewal note; he got the money in 
1929; in original transaction same collateral indicated as in renewal 
note; $3,000 paid in consideration of this collateral; saw the deed of 
trust and note before the money was paid; came to courthouse to see if 
all right; looked at the book prior to time money was paid; next day 
mother made the loan, and this paper was hypothecated; there was noth- 
ing of the notation in Record Book 35, page 239, at that time. In -  
spected it the day before Mr. Gorham got the money; don't know 
whether in 1928 or 1929. I f  I said first knowledge O F  paper was when 
I found i t  in mother's papers in deposit box, I was wrong, because I 
handled her business and papers for her. 1 was present when paper was 
passed. Got same time Dewey Willis paper, second mortgage, as repre- 
sented, so found it. Dewey Willis paper was not worth anything; ac- 
cepted the second mortgage; transaction made in Gorham's office; mother 
with me, nobody else; i t  was six or seven years ago; think it was 1929; 
I know mother loaned him the money and what collateral was put up. 
Later on he put up Oglesby collateral and Bank oE Morehead City 
stock; Oglesby and a r t h u r  collateral not put up same time; Oglesby col- 
lateral only one any good, except what we are suing on now, Arthur's; 
Gorham was attorney for my mother." 

Plaintiff's "Exhibit A" : Deed of trust, dated 6 M a i ~ h ,  1928, Record 
Book 35, page 289, executed by Gilbert L. Arthur, Jr., and wife, Florrie 
H. Arthur, parties of first part, W. S. Harris, trustee, party of second 
part, and State Bond and Mortgage Corporation, of Wilson, N. C., 
party of third part, conveys Lot 3, Block 201. Securing even dated 
note for $2,750, maturing 6 May, 1928, made by Gilbert L. Arthur, Jr., 
and Florrie H. Arthur, to State Bond and Mortgage Corporation, of 
Wilson, X. C.; endorsements on note: "Pay to order of E .  H. Gorham, 
State Bond and Mortgage Corp., by W. S. Harris, Pnss.; P a y  to order 
of Mary C. Mansfield, E. H. Gorham." 

The defendant Arthur alleges that the note was paid to State Bond 
and Mortgage Corporation in October, 1928, by E. H. Qorham, and that 
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E. H. Gorham so advised W. C. Gorham of this fact and told W. C. 
Gorham he was on his way to Beaufort to cancel the deed of trust at the 
courthouse, and that he, W. C. Gorham, on the following day went to 
Beaufort and inspected the record and saw the notation on the deed of 
trust:  "Paid and satisfied-E. H. Gorham." 

The evidence on the part of defendant Gilbert L. Arthur, J r . :  The 
Registry of Conveyance Book of Carteret County, which showed the 
following entry on deed of trust offered by plaintiff from Arthur to 
Harris, trustee-on margin in E. H. Gorham's handwriting is the fol- 
lowing : "Paid and satisfied-E. H. Gorham." 

The execution of the note and deed of trust to W. C. ~ a r r i s ,  trustee 
for State Bond and Mortgage Corporation, of Wilson, N. C., was ad- 
mitted by Arthur. He  testified that through 13. F. Hagood (Hagood 
Land and Realty Company) he negotiated a loan with the Atlantic Life 
Iiisurance Company, and offered in  evidence check from Hagood to 
W. C. Gorham, attoriiey, and G. L. Arthur, Jr., dated 6 October, 1928- 
amount $2,478.40. H e  gave i t  to E. H. Gorham, his attorney. I t  was 
endorsed by W. C. Gorham and himself. That E .  H.  Gorham got the 
loan for him from State Bond and Mortgage Corporation, and was 
acting as his agent and with his authority. "I endorsed the check 
Hagood gave to me to said Gorham" and made him his agent to pay 
same off. E. 11. Gorham told him that he had paid the note and deed 
of trust of the State Bond and Mortgage Corporation, and he did not 
know until after E. H .  Gorham's death that Mrs. Mansfield held his 
note. R. C. XcElroy, secretary and treasurer of State Bond and Mort- 
gage Corporation, which held the note and deed of trust of Arthur, testi- 
fied that the paper was paid in fall of 1928-October. The company 
receired from E. H.  Gorham the money for the paper. He  said that 
E. H .  Gorham, speaking in reference to the loan, stated that the loan 
was a short-term loan, and he expected to get for Arthur a long-term 
loan to pay it. W. S. Harris, who was president of State Bond and 
Mortgage Corporation, endorsed the note, but on i t  there were "no signs 
of payment." W. C. Gorham testified, in part: That he negotiated loan 
for Arthur (through Hagood Loan and Realty Company) with Atlantic 
Life Insurance Company, to take up State Bond and Mortgage Corpora- 
tion loan, on 10-gear basis instead of short-term loan. Took check to 
Arthur and went with him to E. H.  Gorham's office, as he wanted note 
and deed of trust of State Bond and Mortgage Corporation. Arthur 
and he endorsed the check and gave it to E. H. Gorham, who u-ent to 
Wilson and obtained same. Later, he saw the note and deed of trust of 
the State Bond and Mortgage Corporation. "He (E. H. Gorham) was 
unlocking his door when I came up the stairs; he had this paper in his 
inside coat pocket and he pulled it out and he said, 'I have here Arthur's 
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mortgage and note and I will take it to Beaufort and (cancel it of record 
tomorrow.' I said, 'All right,' and 'Please give it to him after can- 
cellation.' " W. C. Gorham went to Beaufort next morning and looked 
to see if i t  had been canceled, and found the notation on it, "Paid and 
satisfied-E. H. Gorhamn--it was in October, 1928. Court: Q. "You 
say you delivered that check of Hagood's to E. H. Gorham; for what 
purpose did you deliver i t  to him?" Answer : "I delivered i t  to him for 
the purpose of going to Wilson to get the mortgage or deed of trust 
which was written to W. S. Harris, trustee, which was the mortgage 
which this check was given to take up;  it was set up as being due against 
this property." 

The issues submitted to the jury and their answer3 thereto were as  
follows : 
"1. Had the note sued upon been paid and satisfied prior to the time 

it was delivered to the plaintiff's testatrix, as alleged? Answer: 'Yes.' 
"2.  I s  the plaintiff the holder of the said note for value before ma- 

turity and without notice of any defect or infirmity, as alleged by the 
plaintiff? Answer : 'No.' 

"3. What amount, if any, is the plaintiff entitled to recover on said 
note ? Answer : )) 

The court below rendered judgment 011 the verdict. The plaintiff 
made numerous exceptions and assignments of error, and appealed to the 
Supreme Court. 

Julius B. Duncan for  plaintiff. 
Christian, Barton & Parker and C. R. Wheatly for defendant G. L. 

Arthur. 

CLARKSON, J. The plaintiff, as executor of M. C. Mansfield, brought 
this action against T.  C. Wade, administrator of E. H. Gorham, to 
recover on a note for $3,000, made to his testatrix (now due on same 
$2,330.66, with interest from 7 July, 1934). Among the collateral notes 
to secure this $3,000 note was a certain note and deed of trust, executed 
by G. L. Arthur, Jr., and wife, to W. 8. Harris, trustee, for State Bond 
and Mortgage Corporation, of Wilson, N. C., for $2,750, which was duly 
recorJed in register of deeds' office for Carteret County, N. C. 

The controversy was over the G. L. Arthur, Jr., note ,ind deed of trust 
to W. S. Harris, trustee for State Bond and Mortgage Corporation. 
Arthur filed an answer raising the issue: "Bad the note sued upon been 
paid and satisfied prior to the time it was delivered :o the plaintiff's 
testatrix, as alleged?" 

The plaintiff, in the questions presented, says: "May the court find a. 
technically sound charge to the jury on such evidence, so admitted, over 
objections 2" 



N. C.] FALL T E R M ,  1935. 793 

The evidence introduced by defendant n a s  for the purpose of showiiig 
payment-some of it n a s  perhaps immaterial, and some was corrobora- 
tive on the main issue of payment; but n e  do not think any of the evi- 
dence incompetent or  prejudicial. -111 of i t  n a s  objected to by plaintiff, 
but we do not think these exceptions and assignmeiits of error can be 
sustained. 

The plaintiff contends that  i t  impinged N. C.  Code, 1935 ( U c h i e ) ,  
see. 1795, which is as fo l lo~\s :  "Upon the tr ial  of an  action, or the liear- 
ing upon the rnerits of a special proceeding, a party or a person inter- 
ested in the event, or a person from, through, or under nhom such a 
party or interested person derives his interest or title by assignmelit or 
otheruise, shall not be examined as a nitness in  his own behalf or inter- 
est, or i n  behalf of the party succeeding to his title or interest, a g a i n ~ t  
the executor, administrator or sur%i\or of a deceased person, or tllc coin- 
mittee of a lunatic, or a persoil deriving his title or interest from, 
through, or under a ticceased person or lunatic; by assignment or other- 
nise, coiicerning a personal transaction or comrnuiiicatioil 'uet~3eeli the 
witness and the deceased person or lunatic;  except where the executor, 
adinunistrator, s u n  i\ or, committee, or person so deriving title or interest 
is examil~ed in h ~ s  onn  behalf, or the testimony of the lunatic or decaeased 
person is given in e\ idcilce concerrii~lg the same trailsactioil or coinmuni- 
cation." 

We clo not think that  plaiiitiff can call to his aid this section, ~f i t  
TTere applicable under the facts and c i rcunls ta i~es  of this case. The 
plai~ltifl 's testimolly and "Exhibit A" "opens the door." Plaiutiff, to 
show title in his testatrix, introduced in evidence: Deed of trubt, dated 
6 Marcll, 1928, Rccord Book 35, page 289, executed by Gilbert L. Ar t l~u r ,  
Jr . ,  and nife,  Florrie H. Arthur,  parties of the first part, T. S. Harriz, 
trustee, party of tlie serond part, and State Bond and Mortgage Corpora- 
tlon, of F i l ~ o n ,  S. C., party of third part, c o n ~ q s  Lot :i, Bloch 201. 
Securing even dated note for $2,730, maturing 6 May, 1925, made by 
Gilbert L. Arthur, Jr . ,  and Florrie H. Arthur,  to State 13ond and M o ~ t -  
gage C'orporation, of TTilbon, 3. ('. ; endorsements on note : "l'ny to 
order of E. 11. Gorham, State Boncl and l iortgagc C'orlmratlon, by 
TT. S. Harris ,  Pres.; P a 1  to order of X n r y  C. Ma~isfiel(?-E. 1%. Cor- 
ham." Also, philitiff's testiinonj "opens the door." Plai~it if i 's  tcstn- 
t r i s  based her title to the note and deed of trust on the following endorse- 
ulcnts: "Pay to order of X a r y  C. Mmisfield, E. H. Gorlialn." 

I t  n a s  con~petent for ,Irthur to iiitroduce tlie evidence nhich lie did 
on the trial, to be submittecl to the jury, on the issue of pnyme~it, to 
shon that  the note and deed of trust n a s  paid and E. 8. Gorhanl had 
no right to transfer it. The jury so found. The question of pa?ment 
\\-as the material contro~-ersy ill this issue. 
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I n  Herring v. Ipoclc, 187 N.  C., 459 (463), speaking to the subject, i t  
is said:  "That when a personal representative 'opens the door' by testify- 
ing to a transaction, etc., i t  is  not in his province, but that  of the court, 
to decide what testimony favorable to the adverse party may 'come in.' 
From a careful review of the authorities, me think that  the plaintiff's 
contention is correct, and the court below made no error in permitting 
the testimony. Cheatham v. Bobbitt, 118 N .  C., 343; Sumner v. 
Candler, 92 N. C., 635; Hawkins v. Carpenter, 85 K. C., 482; Pope v. 
Pope, 176 N.  C., 287." Walston v. Coppersmith, 197 N .  C., 407; Lewis 
v. Miichell, 200 N.  C., 652 (653). 

As to the second issue: All of the evidence showed that plaintiff's 
testatrix acquired the note and deed in trust about October, 1928. The  
note matured 6 May, 1928. Having acquired the note after maturity, i t  
was subject to equities-that of Ar thur  as to payment. 

What constitutes Holder i n  Due Cours--N. C. Code, 1935 (Michie), 
see. 3033. Rights of Holder i n  Due Course-see. 3038. When Subject 
to Principal Defenses-sec. 3039. Who Deemed Holder in Due Course 
-sec. 3040. Whitman v. Yorlc, 192 N. C., 87 (90) ; Bank v, dfmore ,  
200 N. C., 437; Dyer v. Bray, ante, 248 (249). Prc?sumption as  to 
Time of Endorsement-sec. 3026. Ins. Co. v. Jones, 191 N .  C., 176 
(180). 

Fo r  the reasons given, in the judgment of the court btlow there is 
N o  error. 

DEVIN, J., took no part  in the consideration or decision of this case. 

G .  R. JOHNSON A K D  J. RIANG WOOD. ADMINISTRATORS OF JOHN W. WOOD, 
DICCEASED, V. BERTHA WOOD BAREFOOT AND OTHERS, HEIRS -4T LAW 
OF JOHN W. WOOD, DECEASED, AND PREMIER FERTILIZER COM- 
PANY A N D  WADE F. JOHNSON. 

(Filed 20 November, 1935.) 

1 .  Ewcutors and Administrators E e-Heir a t  law m a y  not convey title as 
against creditors prior t o  two years from granting letters testa- 
mentary. 

An heir a t  law mortgaged the land allotted to him in the partition pro- 
ceedings prior to the expiration of two years from the granting of letters 
testamentary. Thereafter. the mortgage was forecloslxi and the pur- 
chaser a t  the sale transferred title to a bona  fide purchaser I~ithout notice. 
Hc:ld: The mortgage mas void and the creditors of the estate are entitled 
to sale of the lands to make assets to pay debts of the estate, even against 
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the bona fide purchaser without notice, the rights of the parties being 
determined by the application of C. S., 76, prior to its amendment by 
ch. 355, Public Laws of 1935. 

2. Same--Purchaser of land mortgaged by heir  a f te r  two years from 
grant ing let ters  testamentary held bona fide purchaser without notice. 

An heir a t  law executed a deed of trust on land allotted to him in the 
partition proceedings, the deed of trust being executed more than two 
years after the granting of letters testamentary. The deed of trust was 
foreclosed, and the purchaser a t  the sale transferred title to a bona fide 
purchaser who, under the facts agreed, had no actual knowledge that  a t  
the time the land was conveyed to him the personal assets mere insuffi- 
cient to pay debts of the estate. H e l d :  The fact that it  appeared from 
the records that the estate had not been settled does not amount to notice 
that the personalty was insufficient, and the purchaser was a bona fide 
purchaser without notice, and the land is not subject to sale to  make 
assets to pay debts of the estate. 

3. Same: Mortgages C c-Mortgage lien held prior to lien of subsequently 
docketed judgment unaffected by prior p a r d  agreement between judg- 
ment  debtor  a n d  creditor. 

An heir a t  law bought in personalty of the estate a t  the administrators' 
sale and gave his note for the purchase price under a parol agreement 
that the land inherited by him should be security for the note. Within 
two years from the granting of letters testamentary, the heir a t  law 
mortgaged the land, and subsequently the mortgage was foreclosed and 
transferred by the purchaser a t  the sale to an innocent purchaser for 
value without notice. The administrators reduced the note given for the 
~ u r c h a s e  price of the personalty to judgment, which judgment was dock- 
eted subsequent to the registration of the mortgnqe. H e l d :  The pur- 
chaser acquired the title free from the lien of the judgment docketed 
subsequent to the registration of the mortgage, the purchaser not  being 
bound by the parol agreement between the heir and the administrators. 

DEVIX, J., took no part in the consideration or decisio~i of this case. 

APPEAL by plaintiffs and  by  defendant  W a d e  F. Johnson  f r o m  Barn- 
hill, J., a t  October Term,  1934, of JOHNSTOK. Modified and  affirmed i n  
both appeals. 

TI& i s  a special proceeding f o r  the  sale of lands to make assets fo r  
the payment  of the  debts of J o h n  W. Wood, deceased. 

T h e  proceeding was begun i n  the  Superior  Cour t  of Jolinston County, 
before the clerk, by summons dated 6 March ,  1933, and  duly served on 
the defendants, the  heirs a t  law of J o h n  W. Wood, deceased. 

Af te r  a t r i a l  of the issues raised by the  original pleadings i n  the pro- 
ceeding, and  a judgment ordering the  sale of the  lands described i n  the  
petition, a t  F e b r u a r y  Term, 1934, of t h e  Superior  Cour t  of Johnston 
County, the defendants Premier  Fert i l izer  Company a n d  Wade  F. J o h n -  
son, on their  own motion, were made parties to  the  proceeding, and filed 
a pleading i n  which they alleged tha t  since the  death of J o h n  W. Wood 
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they h a ~ e  become the owners, respectively, of shares of the land owned 
by the said John  W. Wood a t  his death, claiming title thereto under tlie 
dcfrntlants Glenn Wood and Elmon Wood, and that  said shares are not 
now subject to sale to make assets for  the payment of the debts of the 
saitl John  W. Wood, deceased. 

Thc proceeding was heard by Judge Barnhill a t  October Term, 1931, 
of the Superior Court of Johnston County oil a statement of facts agreed: 
Tlicsc facts are as follows: 

1. John  W. Wood died in Johnston County, Kor lh  Carolina, on 
31 October, 1928, leaving as his heirs a t  law certain children, including 
tlie defendants Glenn Wood and Elmon Wood, all of nhom are parties 
to this proceeding. 

2. On 14 Sovember, 1928, the petitioners, G. R. Johniion and J. Mang 
Wood, duly qualified as administrators of John 11'. Wocd, deceased, and 
a t  once entered upon the administration of his  estate. 

3. 0 1 1  12 December, 1928, a special proceeding mas instituted in  the 
Superior Court of Johnston County, before the clerk, for the partition 
among his heirs a t  law of the lands owned by the said John  W. Wood 
a t  his death;  tlie said lands were duly partitioned among the heirs a t  
law of the said J o h n  W. R o o d  by commissioners appointed by the court 
for that  purpose; the report of said commissioners was duly filed in the 
ofir~e of the clerk of the Superior Court of Johnston County on 16 April, 
1929, a i d  thereafter the partition of said lands made tly the said com- 
missioner was duly confirmed by the court on 7 March, 1932. 

4. On 1.2 December, 1929, the defendant Glenn Wl~od, one of the 
heirs a t  law of J o h n  W. Wood, deceased, conveyed his interest in all the 
lands allowed to him in the partition of the lands owned by his father, 
John W. Wood, a t  his death, by a deed of trust to E. ( 2 .  West, trustee. 
This deed of trust was duly recorded in the office of the register of deeds 
of Johnston County, on 1 December, 1929, in Book \SO: 204, at page 
527. 

3. On  13  January ,  1931, under the power of sale contained in said 
deed of trust, E. C. West, trustee, sold and conveyed ths  land described 
therein to Joe  P. Smith by a deed nhich  w1s duly recorded in the office 
of the register of deeds of Johnston County on 6 Xarch,  1931, in Book 
Xo. 275, a t  page 483. 

6. On 16 Janua ry  1931, Joe P. Smith and his n i f e  conveyed the land 
described in the deed from E. C. West, trustee, to Joe I?. Smith, to the 
tlefenti;nlt. Premier Fertilizer Company, by a deed which was duly 
rcrortlctl 111 tlw office of the register of deeds of Johnston County on 
6 ;\larch, 1031, i n  Book KO. 275, at page 478. 

7 .  On 20 Norch, 1020, the defendant Elmon Wood, one of the heirs at 
Ian of John  TIT. Wood, deceased, conr eyed his intere-t in the lands 
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allotted to him in the partition of the lands owned by his father. John  
TV. Wood, at his death, by a mortgage deed to  TV. Jesse Stnnly. This  
mortgage deed was duly recorded in the office of the register of deeds of 
Jollnston County, on 4 May, 1929, in Book S o .  237, a t  page 14.5. 
8. On 24 February, 1930, under the power of sale contained in said 

mortgage deed from Elmon MTood to W. Jesse Stanly, the said W. Jesse 
Stnnly, mortgagee, sold and conveved the land described therein to 
P. B. Johnson, by a deed ~ ~ h i c h  v a s  duly recorded in the offiec of the 
register of deeds of Johnston County, on 25 February, 1930, in Book 
S o .  220, a t  page 295. 

9. On 10  Narch,  1930, P. B. Johnson conveyed tlie land described in 
the deed from W. Jesse Stanly to P. 13. Johnson to the defendant Wade 
F .  Jolirisoi~ by a deed which was duly recorded in the office of t l ~ e  register 
of tic& of Johnston County, on 12 March, 1930, in Book No. 211, a t  
page 496. 

10. After the death of John  W. Wood on 18 December, 1928, tlie peti- 
tioners herein, as his administrators, offered for sale a t  public auction 
all thc personal property belonging to his  estate. At said sale it was 
agreed by and between the said adnlinistrators and the defendants G l e m  
Tf700tl and Elmon Wood, heirs a t  law and distributees of the estate of 
Joh11 W. Wood, deceased, that  if either the said Glenn Wood or the said 
Elmon Wood became a purchaser at said sale of ariy of said personal 
property, the administrators would accept the note of the p u r c h a s ~ ~  in 
payment of the ~)urchase  price for such property as he had purchased. 
his slmrc in the estate to be security for the payment of said note. This 
agreement was in parol. Pursuant to said agreement, G l m n  Tl'ood and 
Elillo~l Wood became the purchasers a t  said sale of certain property, and 
ga \e  to tlle administrators their joint note for the sum of $1,103.43. thc 
purchase price of said property. 

11. The note executed by Glenn Wood arid Elmon Wood and payable 
to tile administrators of John TV. Wood, deceased, was not paid at its 
maturity, and the said administrators brought suit against the said 
Gle~in  M700d and Elnlon Wood in the Superior Court of Johnston 
C'ou~lty on said note, and recovered judgment thereon. This judgment 
u i l s  tluly docketed in the office of the clerk of tlle Superior Court of 
r J ~ l l ~ i > t o ~ i  C'otillty, 011 13 Narch,  1930, in Judgnient Docket No. 13, a t  
pg:.  203. I t  is provided in  said judgment that the samc shall bc 
rrctl;trvi v i th  thc sunls tlue to Glenn VTood and Elmon YTootl as their 
tliitributive shares in the estate of thc.ir father, John  W. Wood, decensbd, 
a i ~ d  that cspcution shall issue on said judgment only for the balance due 
aftcr such credits. 

12. At  the dates of the respective deeds under nhich  the defendants 
Premier Fertilizer Company and Wade F. Johnson hold title to the 
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shares in the lands owned by John W. Wood at his death, allotted in the 
partition of said lands to the defendants Glenn Wood and Elmon Wood, 
respectively, the defendants Premier Fertilizer Company and Wade F. 
Johnson had only such notice of the indebtedness of the estate of John 
W. Wood, deceased, and of Glenn Wood and Elmon Wood to his admin- 
istrators, on account of the note executed by them, and of the judgment 
on said note recovered by said administrators, as was shown by the public 
records in Johnston County. They had no notice as to whether the per- 
sonal property belonging to his estate was sufficient in value for the pay- 
ment of the debts of the said John W. Wood, deceased. They had only 
constructive notice that the estate of the said John 77. Wood had not 
been finally settled by his administrators. 

13. Both Glenn Wood and Elmon Wood are now insolvent, and were 
insolvent at  the date of the sale of the personal property belonging to 
the estate of John W. Wood, deceased, by his administrators, except for 
their interest in his estate, as heirs at law and distributees. 

14. The petition in this proceeding was verified by the petitioners 
before the clerk of the Superior Court of Johnston County on 2 5  Febru- 
ary, 1933, and thereafter filed with said clerk on 6 March, 1933. All of 
the heirs at law of John W. Wood are defendants in the proceeding and 
mere duly served with summons; the defendants Glenn Wood and Elmon 
Wood, filed no answer to the petition. The issues raislad by the original 
pleadings mere referred by the judge to a referee, for trial, on 18 Octo- 
ber, 1933. The referee filed his report on 9 November, 1933, which was 
duly confirmed by the judge at  November Term, 1933, of the Superior 
Court of Johnston. The defendants Preinier Fertilizer Company and 
Wade F. Johnson were made parties to the proceeding, on their own 
motion, at  February Term, 1934, of the Superior Court of Johnston 
County, and at said term filed a petition in the proceeding in which they 
prayed that comnlissioners appointed by the court be enjoined from sell- 
ing the shares of the lands owned by John W. Wood at his death now 
owned by them, respectively. The temporary restraining order issued 
on the motion of said defendants was subsequently continued to a final 
hearing of the proceeding on the issues raised by the petition of said 
defendants and the answers of the plaintiffs to said pet tion. 

On these facts, in accordance with its opinion as to the lam determin- 
ing the rights of the parties to this proceeding, it was considered, 
ordered, and adjudged by the court: 

1. That the lands allotted to the defendant Elmon Wood in the parti- 
tion of the lands owned by his father, John W. Wood, at  his death, and 
liom owned by the defendant Wade F. Johnson, claiming title thereto 
under the said Elmon Wood, are subject to sale in this proceeding, both 
(11) for the payment of the amount due on the judgment recovered by 
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the petitioners against the said Elmon Wood, and (b) to make assets for 
the payment of the debts of John  W. Wood, deceased. 

2. That  the lands allotted to the defendant Glenn Wood in the parti- 
tion of the lands owned by his father, J o h n  W. Wood, a t  his death, and 
now owned by the defendant Premier Fertilizer Company, claiming title 
thereto under the said Glenn Wood, are not subject to sale in this pro- 
ceeding, either ( a )  for the payment of the amount due on the judgment 
recovered by the petitioners against the said Glenn Wood, or (b )  to  
make assets for the payment of the debts of John W. Wood, deceased. 

From this judgment the plaintiffs and the defendant Wade F. John- 
son appealed to the Supreme Court, assigning errors i n  the judgment. 

Abell & Shepard for plaintiffs. 
Parker & Lee for defendanfs, other than Wade F .  Johnson and Pre- 

mier Fertilizer Company. 
J .  Ed Johnson and L. L .  Levinson for defendant Wade F .  Johnson. 
I .  R. I.T'illiams for defendant Premier Fertilizer Company. 

CONNOR, J. Section 76, Consolidated Statutes of S o r t h  Carolina, 
1919, prior to i ts  amendment by chapter 355, Public Laws of North 
Carolina, 1935, was as follows : 

"A11 conveyances of real property of any decedent made by any de- 
visee or heir a t  law, within two years from the grant  of letters, shall be 
void as to the creditors, executors, administrators, and collectors of such 
decedent; but such conveyance to bona fide purchasers for value and 
~ ~ i t h o u t  iiotice, if made after two years from the grant  of letters, shall 
be valid even as against creditors." 

I11 the instant case the conmyance of the lands allotted to Elmon 
Wood in  the partition of the lands owned by John  W. Wood, a t  his 
death, to the defendant Wade F. Johnson, by the deed of P. B. Johnson, 
whose title to said lands was derived from the mortgage deed exeruted hy 
Elnlon Wood, n a s  within two years from the grant  of letters to the 
administrators of Jolin W .  Wood, deceased. Fo r  that  reason the con- 
veyance to the defendant Wade F. Johnson is void under the statute in 
force a t  the tr ial  of this proceeding, as against the petitioners herein, 
although the defendant Wade F. Johnson was a bona fde purchaser 
of the lands conveyed to him, for value and nithout notice that the per- 
sonal assets of the estate of John  TV. Wood, deceased, were not sufficient 
in I alue for the payment of his debts. 

The  conveyance of the lands allotted i n  said partition to Glenn Wood 
to the defendant Premier Fertilizer Company was made after two years 
from the grant of such letters, and is ral id as to the petitioners, if the 
defendant Premier Fertilizer Company was not only a bona fide pur- 



802 I N  T H E  S U P R E M E  COURT. [208 

chaser of the lands conveyed to him for ~ a l u e ,  but also such purchaser 
without notice. See Murchison v. Whitted, 87 N. C.. 465. The defend- 
ant Premier Fertilizer Company had no actual notic. a t  the time the 
lands were conreyed to  him that  the personal assets belonging to the 
estate of J o h n  W. Wood, deceased, were not sufficient in value for the 
payment of his  debts. I t  does not appear from the facts agreed that said 
defendant had constructive notice of the amount of the indebtedness of 
John  W. Wood a t  his death, or of the value of his personal property. 
The fact that  it  appeared from the records in  Johnstori County that  the 
estate had not been settled was not notice to the defendant of such fact. 

There is no error in the judgment that  the lands now owned by the 
defendant Wade F. Johnson are subject, and that  the lands now owned 
by tlie defendant Premier Fertilizer Company are not subject to sale in 
this proceeding for the payment of the debts of John  W.  Wood, deceased. 

Tliere is error, however, i n  the judgment that  the lands now owned by 
tlie defendant Wade F. Johnson are subject to sale for the payment of 
tlie indebtedness of Elmon Wood to the petitioners, as e~idenced by the 
judgment recovered by the petitioners against the said Elmon Wood. 
This judgment was docketed subsequent to the regis t r~~t ion  of the mort- 
gage deed from Elmon Wood to W. Jesse Stanly, under which the de- 
fendant Wade F. Johnson claims title to the lands conveyed to him by 
P. B. Johnson. T h e  petitioners have no lien in  the lands conreyed to 
the defendant Wade F. Johnson by P. B. Johnson, by wason of the par01 
agreement between the petitioners and Elmon Wood with respect to the 
payment of the note which was subsequently reduced to judgment. 

As modified in accordance with this opinion, the judgment is 
Affirmed. 

DIE~IN,  J., took 110 part in the consideration or decision of this case. 

R. C. PETERSOX v. E. B. RlcMhKUS AKD SHIVAR SPILINGS, ISCORPO- 
ILATED (ORIGINAL PARTIES DEFESDAST ) , A N D  CHARLOTTE HOTEL 
OPERATING CORIPAKT, H. H. ANDEELSOK. ASD CITIZESS HOTEL 
COMPANY (ADDITIOKAL PARTIES DEFEXDASTS). 

(Filed 20 November, 1935.) 

Master and Servant F a-Ftefusal to join insurance cai~ier  as party de- 
fendant held without error under the facts of this case. 

In this action to recover dalmges for alleged negligent personal injury, 
defendants filed a petition for new parties, alleging that plaintiff was an 
employee aud that the employer's negligence contributed to the injury, 
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and that plaintiff was bonnd by the provisions of the Compensation Act. 
The motion for new parties was granted. Thereafter, more than six 
months after the injury complained of, the original clefendants filed n 
petition and moved that the employer's insurance carrier also be made 
a party defendant, the motion was denied, and defendants appealed. 
Held: The motion for joinder of the insumnce carrier, made more than 
six months after the injury complained of.  mas properly denied under the 
prorisions of N. C. Code of 1033, sec. SO81 ( r ) ,  the statute giving the 
riyht to an employee to mxintain an actioii against a third person tort- 
feasor if the employer fails to institute such action within six months 
from date of the injury, and hcld fu r the r ,  iY. C. Code, 460, has no applica- 
tion to the facts on the instant case. 

APPEAL by defendants E. B. Nchlanus and S h k a r  Springs, Inc., from 
Harding, J., 24 June ,  1935, Special Term of XECKLEXR~RG. ,Iffirmetl. 

This  is an action for actionable negligence, brought by plaintiff 
against the defendants E. B. M c h I a ~ ~ u s  and Shivar Springs, Iric., alleg- 
ing damage. The plaintiff allrges, in p a r t :  "That on or about 20 Octo- 
ber, 1934, the plaintiff v a s  l ~ c l p i l ~ g  to  paint part  of the Charlotte IIotel 
building in  the city of Charlotte. That  in performing said work the 
plaintiff and his  fellow worlrer used a swinging stage, which was sup- 
ported by pulleys and ropes. That  inlniediatcly prior to the time com- 
plained of the plaintiff and his fellow worker, while standing upon said 
swinging stage, 15-ere painting tlic outside of some of the winc1on.s of saitl 
hotel building orer and above a certain alleyway which runs from Poplar 
Street in an  easterly direction alollg the back qide of said hotcl building, 
said stage at said time being about 28 fcct above tllc surface of the 
ground. That  nliile the plaiiitiff and his fellow worker were stai~ding 
upon said stagc, engaged in p a i n t i ~ ~ g  the outside of said wintlons, as 
aforesaid, the tlefendants, while operating an automobile truck contain- 
ing S l~ iva r  Ginger Ale, o ~ e r  and a lo l~g said a l l e y w a ~  from the rear of 
said hotel tou-nrd Poplar Street, operatcd said truck ill wch  a reckless, 
careless, negligent, and dangerous manner that said truck caught one of 
the ropes nhich  hung from said stage, thereby pulling saitl rope with 
such force and violence that  one end of said swinging stage n x s  thereby 
caused to  fall from its  stirrup, thc plaintiff being thereby precipitated 
v i th  great force and violmce for a distance of about 28 feet to thr  I ~ a r d  
surface of said alleyway, the force of said fall causing the plaintiff to 
sustain certain serious and permanent injuries, lierei~lafter described." 

The defendants E. B. RIcRIanus and Sllivar Springs, Inc., set up the 
plea of contributory negligence. The  plaintiff, in reply, clenied contribu- 
tory negligence and set up  the "last clear chance." I f  the plaintiff was 
guilty of contributory negligence, the defendants had the last clear 
chance to aroid the injury to plaintiff. 

The defendants E. B. McXanus  and Shivar Springs, Inc., on 4 April, 
1935, set forth a petition for new parties and filed a cross-complaint, 
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alleging: "That the defendants are informed and believe that any inju- 
ries received by the plaintiff on the occasion referred to in the complaint 
were directly and proximately caused by the negligence of Charlotte 
Hotel Operating Company, a corporation, and H .  H. Anderson, in that 
they failed to exercise due care to provide the plaintiff a safe place in 
which to work; in that they failed to exercise due care to furnish the 
plaintiff appliances and equipment with which to do his work that were 
reasonably safe for said purpose; in that they negligently and carelessly 
furnished the plaintiff a dangerous and insecure stage or platform on 
which to stand while working many feet above the pavement; in that  
they failed to properly instruct the plaintiff, and that  they failed to 
exercise due care to perform the  duties which they owed to the plaintiff 
as an  employee. That  the defendants are informed and believe that the 
negligence of the said Charlotte Hotel Operating Company and H .  H.  
Anderson, and the negligence of the plaintiff himself, concurred and co- 
operated in  causing the plaintiff's in jury;  that if thcl defendants were 
negligent, and if their negligence was the proximate cause of the plain- 
tiff's injury, which is expressly denied, the negligence of the Charlotte 
Hotel Operating Company and H. H .  Anderson was also a proximate 
cause of said injury, operating concurrently, and that the said persons 
are jointly liable with these defendants, if these defendants are liable 
at all, and that  the defendants have a right to have said liability deter- 
mined in  this action, in accordance with C. s., 618." 

The petition was granted and a n  order was made making H. H. 
Anderson and the Charlotte Hotel Operating Company, a corporation, 
parties to the action. H. H. Anderson filed an answer to the cross- 
complaint, denying the material allegations of the cross-complaint, and 
for a further answer and defense alleged that the injury to plaintiff was 
due to the sole, direct, and proximate cause of the negligence of the de- 
fendants E. B. hlcManus and Shivar Springs, Inc.  The Charlotte Hotel 
Operating Company filed an  answer to the cross-complaint denying the 
material allegations of the cross-complaint, and allegec : "That the said 
H. EL Anderson, at  the time referred to in  the plaintif l"~ complaint, was 
doing the ~vork therein referred to on the Charlotte Hotel as an inde- 
pendent contractor under a contract between the said .hde r son  and the 
owner of said hotel, and the plaintiff was not at said -ime an employee 
of this defendant." 

The defendant E .  B. Mchfanus and Shivar Springs, Inc., on 22  May, 
1935, set forth a petition to make the Citizens Hotel Company a party, 
and filed a cross-complaint, in pa r t :  "That, as appear's from the record 
herein, Charlotte Hotel Operating Company has now filed an answer in  
which it alleges that the work which the plaintiff was doing was being 
done by H. H. Anderson under a contract with the ov7ner of the Char- 
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lotte Hotel;  that  these defendants are informed and beliere that the 
owner of the Charlotte Hotel is Citizens Hotel Company, and that the 
Charlotte Hotel Operating C o m p a ~ ~ y  is the lessee thereof. That  the 
work which the plaintiff was doing a t  the time of his in jury  was of an 
inherently dangerous nature, and that, consequently, the owiler a i d  the 
lessee of said hotel, as these defendants are informed and believe, xould 
be liable for the consequences of and the negligence of the said H. 11. 
Anderson whether he was their employee or an  independent contractor. 
That  these defendants are informed and believe, and so allege, that ally 
injuries received by the plaintiff on the occasion referred to in the eolll- 
plaint were directly and proximately caused by the negligence of the said 
H. H .  Anderson, in that  he failed to exercise due care to l~rovidc the 
plaintiff a safe place in which to work," etc. The petition was gral~ted,  
and an order was made making the Citizens Hotel Compai~y ( a  corpo- 
ration) a party. It filed an ai~swer to the cross-complaint denying the 
material allegations of the cross-complaint, and alleged : "That the work 
which the plaintiff was doing was being done through H .  H. ,\ildersoil 
as  an  independent contractor for a lump sum price, which was paid by 
this defendant." 

The  defendants E. B. McManus and Shivar Springs, Inc., on 22 June,  
1935, set forth a petition and cross-complaint praying that  the T r a l -  
eller's Insurance Company, a corporation, be made a party, and allegii~g, 
i n  pa r t :  "That these defendants are informed and believe that  the Tra r -  
eller's Insurance Company, a corporation authorized to do an  insurance 
business in  the State of S o r t h  Carolina, was the insurance carrier of the 
Charlotte Hotel Operating Company pursuant to the provisions of the 
North Carolina Workmen's Conlpensation Act a t  the time the plaintiff 
was injured. Upon information and belief that the injuries receiretl by 
the plaintiff' were received by him in the course of his employment with 
the Charlotte Hotel Operating Compai~y, and that  the Charlotte Hotel 
Opera t i~ ig  Company and the Traveller's Insurance Compar~y are liable 
to him for c o r n ~ c m a t i o ~ i  under the terms of the Sort11 Carolina Worli- 
men's Compensation Act, and for certain medical and hospital expenses. 
That, under the provisions of the 1933 aiilendment to the Worlrmeii's 
Compensation Act, C. S., 8081 ( r ) ,  i t  is required that compelisation be 
paid-in accordance with the Workmen's Compensation Act, and these 
defei~dants are entitled to insist on the said payment being niade under 
and in accordance with said statute." 

Order of Harding,  J. : "This cause corrlii~g oil to be heard mid being 
heard upon the motion of E. B. NcMailus and Sk i r a r  Sl~rings,  Inc., that  
the Trareller's Insurance Company be declared a party clefel~dant to this 
action, a ~ i d  it appearing that  said motion should be denied: Kow, there- 
fore, it  is ordered, adjudged, and decreed that said motion be and it is 
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hereby denied. This  5 July,  1935. Wm. F. Harding Judge presiding, 
24 June, 1935, Special Term, Mecklenburg Superior Court." 

T o  the order as signed overruling the petition and motion of the 
defendant Shirar  Springs, Inc., and E. B. McManus, to make the Trav- 
eller's Insurance Company a party defendant, the said defendants Shivar 
Springs, Inc., and E. B. Mchlanus except, :issign error, and appeal there- 
from to the Supreme Court. 

Carswell & Ervin, for plaintif. 
John N .  Robinson and Hunter X .  Jones for deferdanfs E. B. X c -  

Nanus and Shivar Springs, Inc. 

CLARKSOK, J. The defendants E .  B. &!&anus and Shivar Springs, 
Inc., say that  the question involved is :  "Where an employee, injured by 
the alleged negligence of his employer and a third person, is subject to 
the Workmen's Compensation Act, and sues the third person without 
having first pursued his remedy under tlie Compensstion Act, as re- 
quired in  C. S., 8081 ( r ) ,  does the third party hare  the right to have the 
compei~sation carrier made a party to the action?" We do not think 
this question arises on this record. 

The defendants contend that, to avoid rertain illjustice in Brown v. 
Sou. Railway Co., 204 K. C., 668 (S. c., 202 X. C., 4 3 ) ,  the General 
h se lnb ly  enacted a new section, K. C. Code, 1935 (Rlichie), 8081 ( r ) ,  
and sets same forth in full. I n  this section is the  following: "If, how- 
ever, the employer does not commence such action within six months 
from the date of such injury or death, the employee, or his personal 
representative, shall thereafter have the right to bring the action in his 
own name and the employer, and any amount recovered shall be paid 
in the same maliner as if the employer had brought the action." 

I11 the present action it is alleged by the defendants that the Trav- 
eller's Insurance Company, a corporation, was the insurance carrier of 
the Charlotte Hotel Operating Company, pursuant to tlie X. C. Work- 
men's Compensation Act at  the time plaintiff was i n j ~ ~ r e d .  The Cliar- 
lotte Hotel Operating Company, in its cross-answer, says that H. H. 
Anderson was doing the x\-ork as an  independent contra1:tor and plaintiff 
was not ail employee of the Charlotte Hotel Operating Company. How- 
ever this may be, we think the order of the court below correct. The 
illjury complained of by plaintiff occurred on 20 October, 1934, lie 
brought the action agaiiist E. B. McManus and Shivar Springs, Inc.. on 
13 Il'ovcinbcr, 1934. The petition to make tlie Traveller's Insurance 
Company a party defendant was filed 22 June, 1935-6 months after the 
injury complained of. E. B. McRfanus and Shirar  Spi-ings, Inc., allege 
that tlie Charlotte Hotel Operating Company and Tra~el ler ' s  Insurance 
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Company are  liable to plaintiff under the N. C. Workmen's Compensa- 
tion ,4ct. The  Charlotte Hotel Operating Company denies that i t  i i  the 
employer arid has never brought an action. The  petition prays that the 
Traveller's Insurance Company be made a party to this action. De- 
fendant made this after 6 months after the injury to plaintiff. "If, 
however, the employer does not commence such action n i th in  6 months 
from the date of such irljury," etc. On this record i t  is not necessary 
to decide whether or not this is a condition precedent, affecting tlip cause 
of action like the death by wrongful act statute (Lord Campbell's Act), 
N. C. Code, 1935 (Michie), sec. 160. 

The  appealing defendants brought in the additional parties, autl this 
was not objected to by plaintiff. The legal difference arising b(~tneen 
the original and new parties ought not to prejudice plaintiff's action. 
X. C. Code, 1935 (Michie), sec. 460, in part, is as  follow-s: "Thr court, 
either between the terms or a t  a regular term, according to the nature of 
the controversy, may determine any controversy before i t  nhen  it can be 
done without prejudice to the rights of others, but w-hen a ccjriiplete 
determination of the controversy ca~inot be made without the presciice of 
other parties, the court must cause them to be brought in," etc. 

The appealing defendants cite this section. I t  is  not applicable to tlie 
facts on this record. We think bringing in the Traveller's Insura~lce  
Company cannot be done without prejudice to  plaintiff. See R o w e  u.  
Rowe-Coward Co., ante, 484. 

The judgment of the court below is 
Affirmed. 

H. BI. MORRIS v. THE SEASHORE TRANSPORTATION CORIPAKT, 
A CORPORATION. 

(Filed 20 November, 1935. j 

Automobiles C i :  Negligence B +Evidence held sufficient to be sub- 
mitted to jury under doctrine of last clear chance. 

The evidence teuded to show that plaintiff, in order to avoid striking a 
chicken standing on the hard surface of the l~igliwag, drove his auto- 
mobile gradually to the left, so tliat the car \\ as traveling in about the 
center of the highnay a t  the time of the accident in  suit, and tliat a bus 
belonging to defendant 11 as traveling in tlie same direction and hit plain- 
tiff's car \\-hen the bus attempted to paas. I I t l d :  Conceding  lain in tiff' n as 
negligeut in driving to the left nithout giving any signal or ascertainir~g 
if the car could be driven to the left in safety, K. C. Code, 2621 (%),  
defendant's motion to nonsuit was erroileously granted, since the plead- 
ings and evidence are sufficient to raise the issue of the last clcnr clinnce 
upon the evidence tending to establish defendant's negligence in failing 
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to keep a safe distance between the vehicles, N. C. Code, 2621 (57),  and in 
failing to take the precautions and give the signals required by statute 
for passing cars on the highway, N. C. Code, 2621 (54) (55). 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Parker, J., at  May Term, 1935, of LENOIR. 
Reversed. 

This is a n  action for actionable negligence, brought by plaintiff 
against defendant, alleging damage. 

The action is for personal injuries and for property damage alleged to 
have resulted from the negligent operation of one of defendant's passen- 
ger buses in the manner set forth in the complaint. The  defendant filed 
answer denying the material allegations of negligence and set up  the 
plea of contributory negligence, and as  further defense alleges: "That 
the plaintiff, if he was damaged or injured, which is not admitted, con- 
tributed to  such damage or in jury  by suddenly and without warning 
driving his  automobile to the left and in front of the bus of the defend- - 
ant as the bus was properly attempting to pass the plaintiff's automo- 
bile." 

The plaintiff testified, in pa r t :  "The road right in front of the filling 
station is practically level, least bit slanting before you get to the brink 
of the hill. From the filling station to the brink of the hill is 30 yards, 
I guess. From the filling station to the paved portion of the highway is 
about ten feet, I would judge, 8 to 10 feet. The  road a t  that  point, the 
dir t  portion of the road, on the day on which the accident occurred, was 
good and level. I t  was a bright sunshiny day, the road .xas dry. From 
the filling station to the brink of the hill is 30 yards, 1 guess. There 
was nothing ahead of me that  I saw, I think I saw everything except 
there was a chicken. No vehicle of any sort. From the filling station 
back toward my  home the road is  practically right straight for the first 
400 or 500 yards. I t  is as  level as the average hard surface road. The  
road is so constructed that  one can see, unless there are  some other auto- 
mobiles, the filling station and the road plainly for 4C0 or 500 yards 
before you get to the filling station. After I left home the first 300 
or 400 yards, until I got started off, I could not say abo~ i t  my speed, but 
from ,400 or 500 yards from Loftin's Station on to this place I was 
running about 40 or 45 miles an  hour. Whcn I got in about between 40 
or 50 yards of Mr. Loftin's filling station, I saw the chick.en on the paved 
road, on the hard surface pa r t ;  he was about 2 or 3 feet on the pavement. 
On ni,y right side, straight in front of me. I took my feet from tlw 
accelerator and put my left foot to the brake pedal, did not put on any 
brake, got ready and begun taking a slight turn to abo~ l t  the middle of 
the road for the next 40 or 45 yards. My right-hand side of my car 
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from the right edge of the pavement when I got where the chicken was 
was about 5 or 6 feet. The  width of the pavement a t  that  point is 16 
feet. At  the point about where the chicken was I was practically in the 
center of the pared portion of the road. During my gradual turn to the 
left, covering, I say a distance of 40 to 60 yards, I did not hear any horn 
or any other warning of the approach of an automobile or truck or bus. 
I had not observed the approach of any other motor vehicle at that time. 
The first indication I had that  there was any vehicle of any sort back of 
me was when I reached the point about where the chicken was, attempt- 
ing to slightly turn  to the middle of the road, thinking it would get on 
off, and I would avoid hitting h im;  I mas nearly opposite the further 
corner of the filling station when something went off just like an explo- 
sion, a loud explosion, and I passed out and did not know anything else 
for some time. . . . I mas turning to my  left, figuring that  the 
chicken mould go on in the yard and I would avoid hitting him. I was 
going from the right over toward the left side. I got about vhere the 
chicken was, I say my  right-hand wheel was five or six feet from the 
right edge of the pavement. My right wheels were six feet from the 
right edge of the pavement, because I turned into my  left to  keep from 
hitting the chicken. I slightly turned to the left. I had turned into the 
left when my car was hit by something. Near the center of the road. 
I had turned gradually to  my left before I got to where the chicken was; 
I might have been slightly further. I was about a t  the centef of the 
road." 

A t  the conclusion of the plaintiff's evidence the action was dismissed 
as of nonsuit, from which judgment the plaintiff excepted, assigned 
error, and appealed to the Supreme Court. 

Xhaw & Jones for plaintiff. 
Douglass & Douglass and J o h n  G. Dawson for defendanf. 

CLARKSON, J. The only question involved upon this appeal is whether 
the court below erred in sustaining the defendant's motion of nonsuit, 
a t  the close of plaintiff's evidence. C. S., 567. We are of the opinion 
that  there mas error in the court's granting the motion. 

N. C. Code, 1935 (Michie), sec. 2621 (59) ,  is as follows: "Signals on 
starting, stopping, or turning: ( a )  The driver of any vehicle upon a 
highway, before starting, stopping, or turning from a direct line, shall 
first see that such movement can be made in safety and if any pedestrian 
may be affected by such movement shall give a clearly audible signal by 
sounding the horn, and whenever the operation of any other vehicle may 
be affected by such movement shall give a signal as required in this sec- 
tion plaiilly visible to the driver of such other vehicle of the intention to 
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make such movement. (b)  The signal herein required shall be given 
by means of the hand and arm in the manner herein spezified, or by any 
approved mechanical or electrical signal device, except that when 
a velijcle is so constructed or loaded as to prevent the hand and arm 
signal from being visible both to the front and rear the signal shall be 
given by a device of a type which has been approved by the department. 
Whenever the signal is given the driver shall indicate his intention to 
start, stop, or turn by ex&ding the hand and arm from and beyond the 
left side of the vehicle as hereinafter set forth. Left iurn-hand and 
arm horizontal, forefinger pointing. Right turn-hand and arm point- 
ing upward. Stop-hand and arm pointing downward. All signals to 
be given from left side of vehicles during last fifty feet traveled." 

Conceding that plaintiff was guilty of contributory nzgligeiice in riot 
observirig the rule of the road, and was to some extent on the wrong side, 
yet there are other provisions applicable on the facts in this case. N. C. 
Code, 1935 (Xichie), sees. 2621 (54), 2621 (55). Also see. 2621 (57), 
which is as follows: "Following too closely--(a) The driver of a motor 
vehicle shall not follow another vehicle more closely th:m is reasonable 
and prudent with regard for the safety of others and due regard to the 
speed of such vehicles and the traffic upon the condition cf the highway." 

The defendant's bus was traveling behind the automobile of plaintiff. 
I t  was the duty of the driver to use due care in following and passing- 
such care as an ordinarily careful and prudent man woul(S exercise under 
like and similar circumstances, to avoid the injury. T h i ; ~  was a questioii 
for the jury-the last clear chance doctrine. Of course, if plaintifl's 
negligence was the proximate cause of the injury, he cannot recover. 
We think the complaint, construed liberally, would permit of this issue 
of last clear chance. 

I n  Shirley's Leading Cases in the Common Law, 3d Ed., pp. 269-270, 
referring to Davies v. Xann, 10 M. & W., 546, is the fdlowing: "The 
ou711er of a donkey fettered its forefeet, and in that helpless condition 
turned i t  into a narrow lane. The animal had not dis-uorted itself there 
very long when a heavy wagon belonging to the defenditnt came rumb- 
ling along. I t  was going a great deal too fast, and was not being prop- 
erly looked after by its driver; the consequence was that it caught the 
poor beast, which could not get out of the way, and killed it. The 
owner of the donkey now brought an action against the owner of the 
wagon, and, in spite of his own stupidity, was allowed to recover, on the 
ground that if the driver of the wagon had been decently careful the 
con.sequcnces of the plaintif's negligence would have bee4 averted. 'dl- 
though,' said Parke, B., 'the ass may have been wrongfully there, still 

- ~ 

the defendant was bouiid to go along the road at  such a pace as would be 
likely to prevent mischief. Were this not so, a man might justify the driv- 
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ing over goods left on a public highway, or  even over a man lying asleep 
there, or the purposely running against a carriage going on the ~~ro11g 
side of the road.' Bu t  Davies a. X a n n  engrafts an  important walifica- 
tion on the rule that  the negligence of the plaintiff himself disentitles 
him to complain of the defendant's negligence. If the d e f e ~ ~ d u ~ l f  b?/ 
&ing ordinarily careful would hare averted the consequence of the 177ain- 
tiff's negligence-in other words, if the regettable accident would neT7er 
have happened, if the defendant had behared as he ought to have done- 
then the plaintiff is entitled to recover in spite of his negligence. . . . 
The donkey case qualification may be put as correctly and more simply 
by saying that  a plaintiff is  not disentitled by his negligence unless such 
negligence was the proximnzfe cause of the damage." 

Brogden, J., in Redmon v. R. R., 195 N. C., 764 (766-7)) speaking to 
the subject, clearly sets forth the doctrine of last clear chance, as folloms: 
''When must the tr ial  judge submit a n  issue of last clear chance to the 
ju ry?  The last clear chance doctrine is the duty imposed by the hu- 
manity of the law upon a party to exercise ordinary care in avoiding 
in jury  to another who has negligently placed himself in a situation of 
danger. The doctrine is said to have sprung from the celebrated case 
of Davies v. Xunn, 10 hl. & W., 546, decided in 1842, and is commonly 
known as the hobbled ass case. . . . The principle announced has 
been clearly stated by Stacy, J., in IIaynes v. R.  R., 182 N .  C., 679, 110 
S. E., 56, as follows: 'It has been held uniformly with us that, notmith- 
standing the plaintiff's contributory negligence, if the jury should find 
from the evidence that  the defendant, by the exercise of ordinary and 
reasonable care, could have avoided the injury, and failed to do so, and 
had the last clear chance to so avoid it, then the defendant nould be 
liable in  damages.' T o  the same effect is the utterance of Brown, J. ,  i n  
Cullifer v. R .  R., 168 N. C., 309, 84 S. E., 400: ' I t  is well settled in 
this State that  where the plaintiff is guilty of contributory negligence 
the defendant must exercise ordinary care and diligence to amid  the 
consequences of the plaintiff's negligence, and if by exercising due care 
and diligence the defendant can discover the situation of the plaintiff in 
time to avoid injury, the defendant is liable if i t  fails to do so.' " 
Gunfer ?;. Wicker, 85 N. C., 310; Wheeler v. Gibbon, 126 N .  C., 811; 
Ray c.  R .  R., 141 N .  C., 84;  Casadu v. Pord, 189 N .  C., 744; Caudle v. 
R. R., 202 N.  C., 404. 

Fo r  the reasons given, the judgment must be 
Reversed. 

DEVIK, J., took no part  i n  the consideration or decision of this case. 
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LEHMAN MOPE r .  R. H. McLAWHORN, W. J. SMITH, ROY T. COX, NOAH 
WILLIAMS, AND S. I. DUDLEY. 

(Filed 20 November, 1935.) 

Public OfHcers C c-When fai lure  to perform discretitonary duty is not 
cowupt  or malicious, public officer may  not be held liable individually. 

This action was instituted against the members of the board of com- 
missioners of a county to recover for personal injuries alleged t o  have 
been suffered by plaintiff when assaulted by other prisoners in the jail in 
which plaintiff was confined. Plaintiff alleged that  it was the custom 
of the prisoners to hold a "kangaroo court" to try new prisoners on 
fictitious charges, impose a mcalled fine, and assault prisoners failing 
to pay the fine, that defendants knew of the custom and failed to make 
groper rules and regulations for the safety of prisoners a s  required by 
C. S., 1317. H e l d :  The duty to make proper rules and! regulations under 
C. S.. 1317, imposed a discretionary duty on defendants exercisable only 
in their corporate capacity, and defendants are  not liable as  individuals 
unless they corruptly or with malice failed to make proper rules and 
regulations, and defendnnts' demurrer to the complainl, should have been 
sustained in the absence of allegation that defendants' failure to act was 
corrupt or malicious. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by defendants f r o m  Barnhill, J., a t  Januar*y  Term,  1935, of 
PITT. Reversed. 

T h i s  is  a n  action t o  recover of defendants  damages f o r  personal in ju-  
ries suffered by t h e  plaintiff, and  resulting, a s  alleged in the complaint,  
f r o m  the negligent fai lure  of t h e  defendants a s  commissioners of P i t t  
County to  per form their  s ta tutory d u t y  t o  make  rules and  regulations f o r  
the  protection of prisoners confined i n  t h e  county jail of P i t t  County  
f r o m  assaults b y  other  prisoners confined i n  said jail, pursuan t  to  spu- 
rious judgments of a fictitious court  organized f r o m  t ime to t ime by said 
prisoners a n d  known a s  a Kangaroo  Court .  

T h e  action was  heard on defendant 's demurrer  to  the  complaint.  T h e  
demurre r  was  overruled, and  defendants  excepted a n d  appealed to  t h e  
Supreme Court.  

P. R. Hines, Albion Dunn, an'd Thumxan Kitchin for plaintiff. 
J .  .B. James and Harding & Lee for defendants. 

CONNOR, J. T h e  facts  alleged i n  t h e  complaint a s  constituting the  
cause of action on  which the  plaintiff seeks to  recover of the defendants 
i n  th i s  act ion a r e  a s  follows: 

O n  o r  about  10 August,  1933, the  plaintiff was committed to  the  
county ja i l  of P i t t  County by  a justice of t h e  peace of said county t o  
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await trial on a charge that plaintiff had violated the laws of this State 
prohibiting the manufacture or sale of intoxicating liquor. When the 
officer who had been directed by the justice of the peace to deliver the 
plaintiff to the keeper of said jail, arrived a t  the jail, with the plaintiff 
i n  his custody, the  lai in tiff requested the said officer not to confine him 
in  a cell in said jail in which other prisoners were confined. This re- 
quest was made by the plaintiff because he knew that  it was the custom 
of said prisoners, when a new prisoner mas admitted to said jail, to 
organize a so-called Kangaroo Court for the trial of the new prisoner on 
some fictitious charge, and upon his conviction and failure to pay the 
fine imposed on him by said court, to inflict upon him severe and cruel 
bodily punishment. Notwithstanding such request, and over his earnest 
protest, the plaintiff was confined in  a cell in said jail in which a large 
number of prisoners were confined. 

Soon after the plaintiff was confined in said cell with other prisoners, 
a so-called Kangaroo Court was organized by said prisoners, and the 
plaintiff was tried and convicted by said court on some fictitious charge. 
Plaintiff was unable to pay the so-called fine imposed upon him by said 
court, and thereupon, pursuant to the so-called judgment of said fictitious 
court, plaintiff was assaulted by prisoners in said cell, who inflicted upon 
him severe and cruel punishment. This punishment was so painful that 
plaintiff attempted to escape from said prisoners, who continued to 
assault him. I n  the struggle which ensued between the plaintiff and 
said prisoners, the plaintiff was seriously and permanently injured, and 
thereby damaged in the sum of $5,000. 

The defendants are now and were a t  and before the time when the 
plaintiff was committed to the county jail of P i t t  County commissioners 
of said county. I t  was their duty from time to time, as prescribed by 
statute (C. S., 1317), to order and establish such rules and regulations 
for the government and management of the county jail of P i t t  County 
as would be conducive to the interests of the public and the security and 
comfort of the prisoners confined in said jail. They and each of them 
knew that  prisoners confined in  said jail had for many years prior to 
10 August, 1933, from time to time, organized a fictitious court known 
as a Kangaroo Court;  that  said fictitious court was organized by said 
prisoners whenever a new prisoner was admitted to said jail for the trial 
of such new prisoner on some spurious charge; and that upon the con- 
vlction of such prisoner, and his failure to pay the fine imposed upon 
him by said court, the said prisoners would proceed to assault and beat 
said new prisoner, thereby inflicting upon him severe and cruel punish- 
ment. Notwithstanding their knowledge of the custom of prisoners con- 
fined in  such jail, with respect to the organization of said Kangaroo 
Court, and the infliction *of severe and cruel punishments upon new 
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prisoners in said jail, the defendants have failed to make any rules or 
regulations for the protection of new prisoners confined in said jail from 
assaults made upon them by other prisoners confined in said jail, pur- 
suant to spurious judgments of said Kangaroo Court. 

At the hearing of defendants' demurrer, the judge was of opinion that 
the facts stated in the complaint are sufficient to constitute a cause of 
action, and accordingly overruled the demurrer. On their appeal to this 
Court, the defendants contend that this was error. This contention must 
be sustained. 

The defendants are not liable to the plaintiff on the facts alleged in 
the complaint in their corporate capacity, although in such capacity 
they have the power, conferred by statute, C!. S., 1317, to make rules and 
regulations prohibiting the organization by prisoners confined in the 
count,y jail of Pi t t  County of a Kangaroo Court. I n  Hanuel 21. The 
Board of Commissioners of Cumberland County, 98 N. C., 9, 3 S. E., 
826, it was held that the plaintiff could not maintain he action to re- 
cover of the defendant damages for injuries caused as alleged in the 
complaint by the failure of the defendant to exercise its statutory power 
to provide for the comfort and security of the plaintiff while he was con- 
fined as a prisoner in the county jail of Cumberland County. I n  the 
opinion in that case it is said by Xerrinzon, J.: "It may be that he can 
have a remedy against the commissioners personally, but as to this we 
are not called upon to express an opinion.'' 

111 Templeton v. Beard, 159 N. C., 63, 74 S. E., 735, a judgment sus- 
taining a demurrer to the complaint was affirmed. I t  yas  said by 
Hoke, J., who wrote the opinion for the Court, in which he summarized 
the facts alleged in the complaint: "On these facts alleged in the com- 
plaint and made the basis of plaintiff's demand, the county of Rowan is 
not liable on the principle declared and approved in thc well-considered 
case of White v. Commissioners, 90 N. C., 437, and many others of like 
purport. Nor mill the action lie against the members of the board of 
commissioners as individuals, because there is no averment that defend- 
ant acted or failed to act corruptly or of malice. The case presented is 
one involving the exercise of discretionary powers conferred upon the 
board for the public benefit, and it is very generally recognized in such 
case that in the absence of statutory provisions even ministerial officers 
acting on questions properly arising within their jurisdiction are not 
liable to suit by individuals without an averment of thif, kind." 

I n  the instant case the defendants have no power, and therefore no 
duty, as individuals, to make rules and regulations prohibiting the 
organization by prisoners confined in the county jail of I'itt County of a 
Kangaroo Court. The power conferred by statute can be exercised by 
the defendants only in their corporate capacity, as the board of com- 
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missioners of P i t t  County. I t  is a discretionary power. Neither the 
failure to exercise nor the exercise of the power by the defendants acting 
in their corporate capacity can impose liability on the defendants as 
individuals on the facts alleged in the complaint. There is no allegation 
in  the complaint that the defendants failed to exercise the p o w r  cor- 
ruptly or with malice. 

I t  is held in  this State that  public officers in the performance of an 
official or governmental duty involving the exercise of judgr~lent and 
discretion may not be held liable as individuals for breach of such duty 
unless they act corruptly or with malice. H l p p  v. Frrrall,  173 N .  C., 
167, 91  S. E., 831. 

The only question presented by this appeal is whether the defendants 
are liable to the plaintiffs as individuals on the facts alleged in the com- 
plaint. This  question must be answered in the negative, and for that 
reason the judgment overruling the demurrer must be reversed. The 
demurrer should be sustained. 

Reversed. 

DEVIS, J., took no part  in the consideration or decision of this case. 

FAR'NIE I<. GROOME v. CITY OF STATESTTILLE. 

(Filed 20 November, 1035.) 

Appeal and Error L d- 
Where a new trial is had upon the same pleadings and practically the 

same evidence, the decision of the Supreme Court on the former appeal 
that defendant's motion for judgment as of nonsuit should be dcnied is 
the law of the case in the subsequent proceedings in the trial court and 
upon a subsequent appeal. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL from Warl ick ,  J., at  March Term, 1935, of IREDELL. 

Stewart  & Robbit t ,  Lewis CE Lewis, Self, Bagby,  Ailien d P a f r i c k ,  
Jack Joyner ,  and W .  R. Batt ley for plaintiff ,  appellee. 

Land d Sowers and Long d? Long for defpndanf ,  appellant. 

PER CURIAM. This case was here 011 a former appeal and a new trial 
was awarded. See 207 N. C., 535. 

Upon the former appeal, upon the same pleadings and practically the 
same cviclence, the defendant urged its motion for a judgment of nonsuit, 
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which motion was denied when this Court sent the case back for a new 
trial. This denial of the motion became the law of that  aspect of the 
case. "A decision of the Supreme Court on a prior appeal constitutes 
the law of the case, both in subsequent proceedings in the trial court and 
on a subsequent appeal." Power v. Yount ,  ante, 182 (184), and cases 
there cited. 

The error on the first trial upon which the new trial  was awarded was 
corrected a t  the second trial, and we have examined the other assign- 
ments of error relative to the admission of evidence and of' the charge and 
find no reversible error. 

Affirmed. 

DEVIN, J., took no part  i n  the consideration or decision of this case. 

CRAIG CAMPO, BY HIS NEXT FRIEND, MRS. ANNIE CAIHPO, V. S. H. 
KRESS & COMPANY. 

(Filed 20 November, 1935.) 

Appeal and Error J a-- 
Defendant moved to set aside the verdict on the ground of newly dis- 

covered evidence, and for  that the verdict was not supported by the evi- 
dence, and for that the damages awarded were excessive. H e l d :  The 
discretionary rulings of the trial court denying the motions are not re- 
viewable. 

APPEAL by the defendant from McElroy, ,T., a t  April Term, 1935, of 
MECI~LENBURQ. Affirmed. 

Carswell & Ervin  for plainti f ,  appellee. 
Cansler & Cansler and R. M.  Gray, Jr., for defendant, appellant. 

PER CURIAM. The jury by their verdict found that the defendant 
unlawfully arrested and wrongfully made an assault upon the plaintiff 
and assessed his damages at  $2,850. From judgment in :iccord with the 
verdict the defendant appealed to the Supreme Court. 

The defendant made three assignments of error, namely, (1) that the 
court erred in denying defendant's motion to set aside the verdict on the 
ground of newly discovered evidence, (2 )  that the court erred in  denying 
defendant's motion to set aside the verdict on the ground that  the same 
was contrary to and unsupported by the evidence, and (3;  that  the court 
erred in denying defendant's motion to set aside the verdict on the fourth 
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issue on the ground that  the damages awarded were excessive. I t  ap- 
pears from the record that  the action of the court i n  denying the motions 
of the appellant was taken in each instance in the exercise of judicial 
discretion, and, for  that  reason, a re  not reviewable. Carson v. Dellinger, 
90 N. C., 226; Hoke v. Whisnant, 174 N. C., 658; Bentom v. R. R., 122 
N. C., 1007 (1009), and cases there cited. 

Affirmed. 

EFFIE DAILEY v. WASHINGTON NATIONAL INSURANCE COMPANY. 

(Filed 20 November, 1935.) 

1. Trial H 'b 
Where, upon trial by the court under agreement of the parties, the 

court fully and completely sets out the facts found by him and renders 
judgment thereon, an exception that the court did not state his findings 
of fact and conclusions of law separately as  required by C. S., 569, cannot 
be sustained, since the judgment constitutes the court's conclusion of law 
on the facts found. 

2. Insurance E b 
The provisions of a policy of life insurance limiting insurer's liability 

to a percentage of the face amount of the policy in case of disability or 
death resulting from rioting, f i g h t i n g , q W n g  arrest, etc., are valid. 

APPEAL by plaintiff from William, J., a t  J u n e  Term, 1935, of WAKE. 
Action upon an  insurance policy on the life of Wilbert Carson. 
The  policy contained the following provisions : 
"(8)  Death and/or disability due partly to accidental injury and 

partly to  disease or bodily infirmity or to blood poison shall be classed 
as an  illness and covered only under the health insurance and natural 
death clause provisions hereof, the original or exciting cause thereof 
notwithstanding." 

"(10) I n  the event the insured, while this policy is i n  force, suffers 
death, disability, or other loss due directly or indirectly, wholly or in 
part, to any of the following : Evading arrest ; injuries intentionally 
inflicted upon him by any person other than himself for any reason 
whatsoever, whether or not caused by an  act of the insured; rioting; 
fighting; or strikes, whether or not the insured is engaged in  same; then 
in all such cases the liability of the company shall be limited to  10 per 
cent of the amount otherwise payable under the provisions of this 
policy." 

A jury tr ial  was waived and it was agreed that  the judge should hear 
the evidence, find the facts, and render judgment thereon. From judg- 
ment awarding plaintiff less than her claim, she appealed. 
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D. Staton Inscoe for plaintif. 
A. W .  Crawley and W .  H.  Yarborough, Jr., for defendant. 

PER CURIAM. Plaintiff's appeal presents two questions : 
(1)  Did the judge's decision contain a statement of facts found and 

the conclusions of law separately, as required by C. S., 569 ? 
( 2 )  Are the provisions in the policy limiting defendant's liability 

ral id ? 
Both of these questions must be answered against tke plaintiff. I n  

his judgment Judge Williams set out the facts which he found, fully 
and in detail, and rendered judgment thereon constituting his conclusion 
of law. Eley v. R. R., 165 N. C., 78. P r o ~ i s i o n s  in  policies limiting 
liability have been upheld in Epps v. Ins. Co., 201 K. C., 695, and in 
Reinlzardt v. Ins. Co., 201 N .  C., 785, and cases cited. 

The  judgment is  
Affirmed. 

A S N I E  W. M A S S E Y  v. M I L T O N  P. MASSEY. 

(Filed 20 November, 1936.) 

Divorce E - 
Where, in a wife's suit to set aside a deed of separation for fraud and 

for divorce a meizsa, the trial court finds that the allegalions of the com- 
plaint are true and that the wife is without means to prosecute the suit 
and is without means of subsistence, the findings warrmt the granting 
of alimony pendente Eite. 

APPEAL by defendant from an  order of Tl'illiams, J., making certain 
allowances to the plaintiff pendenfe lite. 

The plaintiff brought her action in the Superior C o ~ l r t  of Franklin 
County to set aside for fraud a separation agreement entered into be- 
tween herself and her husband, the defendant, and for d~vorce  a mensa. 
Pending the action, she moved for an allowance to herself and for coun- 
sel fees, alleging inability to support herself. 

Defendant denied the fraud, set up  the separation agreement and 
payments to the plaintiff under the terms thereof, arid resisted the 
motion. 

Kumerous affidavits were filed on both sides. After (considering the 
pleadings and the affidavits, the court below signed the order making 
allowances to plaintiff and her counsel, from which order defendant 
appealed. 
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Charles P. Green and Yarborough & Yarborough for plaintiff. 
Albert Doub and Thomas W .  R u f i n  for defendant. 

PER CURIAM. The court below found that  the facts set forth in  the 
complaint were true, that  the plaintiff had not sufficient means where011 
to  subsist during the prosecution of the suit and to defray the necessary 
and proper expenses thereof, and thereupon made the order from which 
defendant appealed. 

These findings of fact warrant  the making of an  allowance, and the 
amount does not appear unreasonable or excessive. 

Affirmed. 

L E T I T I A  B. R A M S E T  v. F E D E R A L  L I F E  I N S U R A N C E  COBIPASP. 

(Filed 20 March, 1935.) 

APPEAL from Warlick, J., a t  October Term, 1934, of YANCEP. 
Affirmed. 

This was an  action brought by the plaintiff on a policy of insurance 
containing a provision to the effect that  in case of total and perlnanent 
disability the defendant would pay to the insured one per centurn of the 
face amount of said policy, $1,000, each month during the continuance 
of her disability, i. e., $10.00 per month. The  plaintiff alleges that  she 
~ v a s  totally and permanently disabled from 27 January,  1932, until 
27 August, 1934, and that  she was therefore entitled to recover $310.00, 
plus $22.05 interest, or a total of $332.05. 

The court submitted the folloving issues: * 
"1. From 27 January,  1932, until 27 August, 1934, has the plaintiff 

been totally and perrnailkntly disabled, within the meaning of the policy 
sued on and introduced in  eridence as plaintiff's Exhibit 1, and by rea- 
son of said total and permanent disability has plaintiff necessarily been 
prevented from engaging in  any occupation whatsoever for remunera- 
tion or profit? 

"2. TTl'hat sum, if anything, is plaintiff entitled to recover?" 
The jury answered the first issue "Yes," and the second, "$310.00, and 

interest." Vhereupon, the court signed judgment for the sum of 
$332.03, f rom which the defendant appealed to the Supreme Court, 
assigning errors. 

Chas. Hutchins and Watson & Fouts for plaintiff, appellee. 
Parker, Bernard & DuBose for defendant, appellant. 
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PEE CURIAM. Since the charge of the court is not contained in  the 
record, i t  is presumed to be free from error. The  assignments of error 
based upon the court's refusal to grant the defendant's motion to dismiss 
the action as of nonsuit cannot be sustained, since the evidence was 
ample to support the verdict. 

The evidence to the effect that the plaintiff had undei-gone an opera- 
tion in the year 1931, prior to the disability alleged in the complaint 
which the defendant makes the basis of certain except~ve assignments 
of error, was clearly competent for the purposes for which i t  was ad- 
mitted, namely, t o  corroborate the witnesses who had testified that this 
plaintiff was sick, and to aid the jury in determining whether the plain- 
tiff was totally and permanently disabled a t  the later time. The assign- 
ments of error based upon the ruling of the court that the witness I. N. 
McLean was a medical expert and permitting him to give an  opinion as 
to the physical condition of the plaintiff are untenable, as the finding 
of the court that  the witness was an expert, since i t  was based upon 
sufficient evidence, is conclusive. 

This case presents no novel proposition of law and no good purpose 
can be served by further or more detailed discussion of the assignments 
of error. 

Affirmed. 

H. 0. PARSONS A N D  HIS WIFE, A. M. PARSONS, V. C. C. B E S H E A R S  ET AL. 

(Filed 20 March, 1935.) 

APPEAL by plaintiffs from Oglesby, J., at  October Term, 1934, of 
WILKES. Affirmed. 

This is an  action to recover damages for a trespass by the defendants 
upon land owned by the plaintiffs. I n  their answer to the complaint, 
the defendants denied the allegation that the plaintiffs are the owners 
of the land described in the complaint. 

The action was begun on 9 April, 1927. The issues raised by the 
pleadings and involving the title to the land were tried a t  October Term, 
1930, of the Superior Court of Wilkes County and answered in accord- 
ance with the contentions of the plaintiffs. I n  the judgment on the ver- 
dict it was ordered that the action be continued for the trial of the issues 
involving damages resulting from the trespass by the defendants, or any 
one of them, as alleged in the complaint. 

At the trial of the issues at  October Term, 1934, as to damages, a t  
the close of the evidence, the plaintiffs submitted to a judgment of non- 
suit as to the defendants other than C. C. Beshears, and the motion of 
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said defendant for a judgment of involuntary nonsuit as to him was 
allowed. 

From judgment dismissing the action as to defendant C. C. Beshears, 
plaintiff; appealed to the Supreme Court. 

Trivette & Holshouser a d  F. J .  McDufie for plaintiffs. 
Chas. G. Gilreath for defendant. 

PER CURIAM. We find no evidence in the record on this appeal tend- 
ing to show a trespass on the lands of the plaintiffs by the defendant 
C. C. Beshears, as alleged in the complaint. For that reason, the judg- 
ment dismissing the action as to said defendant is 

Affirmed. 

M. F. WESTBROOK v. THOMAS WILLIAMS ET AL. 

(Filed 20 March, 1935.) 

APPEAL by plaintiff from Barnhill, J., at September Term, 1934, of 
JOHNSTON. Affirmed. 

This is an action to recover possession of a black mare mule, about 
ten years old, and for other relief. 

I t  is alleged in the complaint that the plaintiff is the owner of the 
mule described in the complaint and that said mule is now in the wrong- 
ful and unlawful possession of the defendant Henry Brady. This alle- 
gation is denied in the answer. 

At the close of the evidence for the plaintiff, on motion of the defend- 
ants, the action was dismissed as to the defendant Henry Brady by 
judgment as of nonsuit. Plaintiff appealed to the Supreme Court. 

L. E. Watson, Jr., for plaintiff. 
Leon G. Stevens for defendants. 

PER CURIAM. There is no evidence appearing in the record in this 
appeal tending to show that the mule described in the complaint is now 
or was at the commencement of this action in the possession of the de- 
fendant Henry Brady, as alleged in the complaint. For that reason, 
the plaintiff is not entitled to recover in this action of the defendant 
Henry Brady. 

There is no error in the judgment dismissing the action as to the 
defendant Henry Brady. The judgment is 

Affirmed. 



822 I N  THE SUPREME COURT. [208 

CHARLES L. GARDKER v. BLACK MOUNTAIN RAILWAY COMPANY. 

(Filed 20 March, 1935.) 

,IPPEAL by plaintiff from Warlick, J., at October Term, 1934, of 
YAKCIEY. 

Civil action to recover damages for an alleged negligent injury. 
Plaintiff was employed as hostler and was engaged in removing plug, 

preparatory to cleaning engine or boiler on 17 February, 1933, when 
wrench, two and one-half feet long, fell upon his leg and injured him. 
"The day I mas hurt my boy went under the engine with me and held 
up the wrench until I looselled the plug. I washed the mud out of the 
boiler and put the plug back in. The boy was outside. I could have 
had the boy help me but didn't think I needed him. I had put the 
wrench off and on many a time and thought I could do it again. The 
only trouble was the plug was too large so that I had to drive the wrench 
on the plug to get it on. I t  slipped off and pulled out because I didn't 
hammer it enough. I t  bad slipped off before, but not when I would 
drive it tight enough." 

Judgment of nonsuit entered at the close of plaintiff's evidence, from 
which plaintiff appeals, assigning error. 

TI'. K. XcLean and Huskins (e. Wilson for plaintiff. 
Pless & Sample, Charles Hutchins, and Nurray Allerb for defendant. 

PER CUHIAAL M r m e d  on authority of Taylor v. R. R., 203 K. C., 
218, 165 S. E., 357; Bunn v. R. R., 169 N. C., 648, 86 S. E., 503; Brad- 
ley u. Coal Co., 169 X. C., 255, 85 S. E., 388. 

Affirmed. 

HERMAN DEAN v. A. A. IIUVALL. 

(Filed 20 March, 1933.) 

CIVIL ACTIOS, before Hill, Special Judge, at August Term, 1934, of 
MACON. 

The plaintiff instituted a summary proceeding in ejectment against 
the defendant before a justice of the peace. The defendant filed an 
answer denying that he was a tenant of plaintiff, or that the plaintiff 
was the owner of the land, and also alleged that he was the owner of said 
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land. The magistrate dismissed the proceeding and there was an appeal 
to the Superior Court. 

Plaintiff testified that he rented the property to the defendant for the 
year 1932, and that his term expired on 31 December of that year, and 
that the defendant held over, etc. Plaintiff further testified that the 
land mas the home place of the defendant. 

On cross-examination counsel for defendant proposed to ask the plain- 
tiff if he did not have a mortgage on the defendant's home. Upon objec- 
tion the question was eliminated by the trial judge. The witness would 
have answered that he had a deed of trust on the property given in 
1928. The answer was likewise stricken out. I n  the absence of a jury, 
plaintiff testified that he had a deed of trust upon the home place of 
defendant, which is the land in controrersy, and that same was fore- 
closed and purchased by him, and that he had thereafter rented to the 
defendant. 

Upon the return of the jury the foregoing testimony was offered in 
evidence, but upon objection by the plaintiff was excluded. 

The defendant testified that the land in controrersy was his home 
place, where he had always lived, and that he did not rent the place from 
the defendant. 

The foregoing was the substance of all the testimony offered at the 
trial by both pirties. 

The following issues were submitted to the jury: 
1. "Did the plaintiff lease or  rent to the defendant for the year 1932 

the lands described in the plaintiff's affidavit 2" 
2. "Is the plaintiff the owner and entitled to the possession of said 

lands 2" 
3. "What amount, if any, is the plaintiff entitled to recover of the 

defendant 1" 
The jury answered the first issue "Yes," the third issue "$12.50," and 

omitted to answer the second issue. 
From judgment for possession against the defendant he appealed. 

W. L. lllcCoy for plaintiff. 
Geo. B. Patton and R. D. Sisk for defendant. 

PER CURIAM. The defendant contends that the title to the land was 
in controversy, and that therefore a justice of the peace did not have 
jurisdiction of the action. 

The pertinent statutes are C. S., 1476, 1477, and 2365. 
I n  proceedings of summary ejectment the title to land is not raised or 

put in controversy by mere allegation that such controversy exists. 
XcDonald D. Ingram, 124 N.  C., 272, 32 S. E., 677; Perry v. Perry, 190 
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N. C., 125, 129 S. E., 147; Hauser v. Morrison, 146 N. C., 248, 59 
S. E., 693; McLaurin v. McIntyre, 167 N. C., 350, 83 S. E., 627; North 
Carolina Practice & Procedure, p. 55. See Ins. Co. v. Totten, 203 
N. C., 431, 166 S. E., 316. 

The defendant did not allege facts creating a controversy with re- 
spect to the title of the property, but it seems that he attempted to offer 
evidence that he had given a mortgage or deed of trust on the property, 
and that the relationship of mortgagor and mortgagee existed. All such 
evidence, however, was stricken out. The jury did not answer the issue 
as to whether the plaintiff was the owner of the land or not, and the 
record is so meager that we are unable to determine the rights of the 
parties. 

New trial. 

H E L E N  MAJETTE v. GURNEY P. HOOD, COMMISSIOSER OF BANKS, EX REL. 
THE PEOPLE'S BANK, INC., AND E. L. COX, JR., :LIQUIDATING AGENT 
OF T H E  PEOPLE'S BANK, INC. 

(Filed 20 March, 1935.) 

APPEAL by defendants from Cowper, Special Judge, at  November, 
1934, Term of HERTFORD. N o  erTOT. 

The following issues (agreed to between the litigants!) were submitted 
to the jury and their answers thereto are as follows : "(1) Has the 
plaintiff, by her acts and conduct, ratified the acts of J. B. Majette in 
delivering the note and deed of trust of Floyd Bridgers to the People's 
Bank as security for his loan from said bank? A. 'No.' (2)  I s  the 
plaintiff Helen Majette estopped by her acts and conduct to demand 
possession of the note and deed of trust to Floyd Bridgers from the 
defendants? A. 'No.' (3)  I s  plaintiff's cause of action for the recovery 
of the Floyd Bridgers note and deed of trust barred by the three years 
statute of limitations? A. 'No.' (4) I s  the plaintiff Helen Majette the 
owner of and entitled to the immediate possession of the note and deed 
of trust of Floyd Bridgers? A. 'Yes' (by the court by consent). (5)  
Are the defendants the rightful holders of the note and deed of trust of 
Floyd Bridgers as security for the loan of J. B. Majette? A. 'KO' (by 
court by consent)." 

The court below rendered judgment on the verdict. The defendants 
made numerous exceptions and assignments of error and appealed to the 
Supreme Court. 

W. D. Boofie for  plaintiff. 
Alvin J. Eley for defendants. 
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PER CURIAM. A t  the close of plaintiff's evidence and a t  the close of 
all the evidence the defendants in the court below made motions for 
judgment as in case of nonsuit. C. S., 567. The  court below overruled 
these motions, and in this we see no error. 

"Defendants moved for judgment of nonsuit in the court below on 
the ground that  from all the evidence plaintiff's cause of action is barred 
by the three years statute of limitations. Motion denied; defendants 
excepted and assigned error. 

"Deferidants moved for directed verdict on the grounds that  the plain- 
tiff is estopped by her acts and conduct to demand the possession of the 
note and deed of trust of Floyd Bridgers from the defendants. Motion 
denied. Defendants excepted and assigned error." 

Defendants in apt  time requested the court to charge the jury as 
follows: "Gentlemen of the jury, if you believe all the evidence, you 
will answer the second issue 'Yes.' The  court declines to  so charge. 
Defendants excepted and assigned error. Defendants further requested 
the court to charge: Gentlemen of the jury, if you believe all the evi- 
dence. you will answer the third issue 'Yes.' The  court declines to  so 
charge. Defendants excepted and assigned error. Defendants further 
requested the court to  charge: 'I charge you that  if the note of Floyd 
Bridgers was delivered to the People's Bank as security to the loan of 
J. B. Majette prior to the year 1922, and that  the plaintiff Helen Ma- 
jette found out that  the said bank held the note of Floyd Bridgers as 
security to the loan of J. B. Majette during the year 1922, the statute of 
limitations would begin to run from the time that  she found out or knew 
of the fact that the note was so held by the bank and plaintiff's cause of 
action would be barred in  t h e e  years from said time.' The  court de- 
clines to so charge. Defendants excepted and assigned error." 

This  whole matter, in reference to the above exceptions and assign- 
ments of error on conflicting testi~iic~ny, mas left to the jury to deter- 
mine. The only exception and. assignment of error as to the charge of 
the court below is as follons: "You will remember that the burden of 
proof upon this issue is upon the plaintiff, Miss Helen Majette, to satisfy 
you from the evidence and by its greater neight  that  she did institute 
the action within three Sears from the time the alleged cause of action 
accrued. Applying the principles of law which the court has just laid 
down, and addressing myself to the third issue, the court instructs the 
jury that unless the jury shall find from the evidence and by its greater 
weight, the burden being upon the plaintiff, that  the plaintiff instituted 
or commenced her action n i th in  three years of such time as the jury 
shall find that  the position of the plaintiff and defendants became ad- 
1-erse, as the court has just defined and explained the ~ o r d  'adversc~,' as 
it applies to this case, then it would be the duty of the jury to answer 
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the third issue 'Yes,' but if the jury shall so find by the greater weight 
of the evidence, the burden being upon the plaintiff, it will be the duty 
of the jury to answer the third issue 'No.' " 

We think, under the facts in this case, the questior of the statute of 
limitations was properly left to the jury. I n  Garland v. Arrowood, 172 
N. (J., 591 (594), it is said : "The plea of the statute of limitations gen- 
erally invol~es a mixed question of law and fact, and when the facts are 
not admitted they must be found by a jury, unless b j  consent they are 
found by the court. Oldham v. Rieger, 145 N .  C., 253." 

The deed of trust to Barnes, trustee, in regard to re2itals therein con- 
tained, was properly excluded. Plaintiff did not auhhorize and knew 
nothing of this at the time the deed of trust was executed. The matter 
was res inter alios acta. 

The note in controversy, which belonged to plaintiff, was never en- 
dorsed by her, and when the bank took it, as collateral for her brother's 
debt to the bank, there was no endorsement on it. 

We do not think i t  necessary to set forth the evidence. From a care- 
ful review of the case, none of the exceptions and assignments of error 
can be sustained. The issues were agreed upon between the litigants 
and the charge of the court below applied the law applicable to the facts 
with such clarity and correctness that no exception to it was taken, except 
in  wgard to the statute of limitations. From a careful review of the - 
case o? the record we find 

No error. 

STATE O F  NORTH CAROLIR'A ON RELATIOX OF MANSON McCLEESE AND 

PAUL McCLEESE, A K D  MANSON McCLEESE AXD PAUL RfcCLEESE, v. 
MRS. BEATRICE McCLEESE Ann T H E  UXITED STATES FIDELITY 
AND GUARANTY COMPANY O F  BALTIMORE, MD. 

(Filed 10 April, 1935.) 

APPEAL by the National Surety Corporation from Cranmer, J., at 
Fall Term, 1934, of PAMLICO. Affirmed. 

This is an action brought by plaintif'fs to recover of defendants 
Beatrice McCleese, guardian of Manson and Paul  McCleese, and her 
surety, United States Fidelity and Guaranty C o m p a ~ y  of Baltimore, 
Xd., certain sums of money, for breach of duty in improperly investing 
and in failing to account and settle the estate and p a j  the amount due 
Manson and Paul NcCleese, they having reached the age of twenty-one. 

Cpon motion before Judge F. A. Daniels, the following order was 
made: "It is therefore ordered and adjudged that the said Harry N. 
Lerey, receiver of the Kational Surety Company, and the National 
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Surety Corporation be and they are hereby made parties defendas~t, and 
the clerk of the Superior Court of this county is authorized and directed 
to hare  summons issued in  this cause, to said defendants, and each of 
them." 

There was no exception to this order, and H a r r y  x. Levey, ancillary 
receiver of National Surety Company, and the National Surety Corpo- 
ration were duly made parties. (1) The Kational Surety Corporation 
demurred to the complaint. ( 2 )  H a r r y  K. Lerey, ancillary receiver, 
through his counsel, Kenneth M. Brim, entered a special appearance and 
moved to dismiss the action. 

The judgment of the court below is as follows: "This cause coming 
on to be heard upon the special appearaiice, and motion to disnliss filed 
by the receiwr, Har ry  R. Levey, receiver of the National Surety Com- 
pany, and motion to dismiss being overruled by the court, and the11 
coming on to be heard upon the demurrer of Har ry  N. Lei-ey, receiver 
of the Rational Surety Company. 

"And the court being of the opinion that the demurrers should both 
be overruled : I t  is therefore ordered and adjudged that the demurrers of 
H a r r y  N. Lerey, receiver of the Satioiial  Surety Company, am1 the 
denlurrcr of Kational Surety Corporation be and they are hereby o ~ e r -  
ruled, arid the deferlda~its Har ry  N. Levey, receiver of the Satiorlal 
Surety Company, and the Nat io~ia l  Surety Corporation be and they are 
hereby allowed thirty days within which to file answer. 

"It is further ordered that the plaintiff be allowed thirty days to 
amend complaint filed in this action and make such allegations against 
the said H a r r y  N. Lerey, receiwr of the National Surety Compaiiy, and 
the Kational Surety Corporation, as they may be ad~ i sed .  E. H. Cran- 
mer, Judge presiding." 

The National Surety Corporation assigns as error:  "(I) The order 
overruling the demurrer. ( 2 )  The order allowing the plaintiffs to file 
amendment to their complaint." 

H a r r y  S. Levey, ancillary receiver in  North Carolina for the Satiorial 
Surety Company, files assignments of error as follows: "(1) To the 
refusal of the court to dismiss arid abate the action. (2 )  To the order 
declining to grant the demurrer. (3)  To the order allowing the plaintifT 
to amend the complaint." 

An appeal Tvas duly made by the parties to the Supreme Court. 

S. B r o ~ t n  Shepherd for S a f i o n d  ,Surety Corporation. 
Dunn  CE Dun% for r n l f e d  States Fidelity and Guaranty Company. 

PER C ~ R I A ~ .  The Sat ional  Surety Company and H a r r y  S. Lcreg, 
ancillary receiver, filed a motion that they desired to abandon their 
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appeal to the Supreme Court, and moved that they be allowed to with- 
draw their appeal, which has been allowed by this Court. The de- 
murrer of the National Surety Corporation is alone t c  be considered on 
this appeal. The defendant National Surety Corporation contends it is 
not a necessary party to the action. This contention cannot be sus- 
tained. I t  was made a party arid took no exception to the order of the  
judge a t  the time. Taking the pleadings as a whole, 2nd all reasonable 
inferences to be drawn therefrom, we do not think that the demurrer of 
the National Surety Corporation can be sustained. The matter goes 
back for a hearing on the merits. Therefore, we see no reason to go 
into a discussion of the pros and cons of the matter. Allowing the 
plaintiffs to amend the complaint was iri the discrelion of the court 
below. The judgment of the court below is 

Affirmed. 

CORAL GABLES, INC., v. LAU RHEA WARD. 

(Filed 10 April, 1!)35.) 

APPEAL by plaintiff from Oglesby,  J., at  J u n e  Term, 1934, of BURKE. 
Civil action, e x  contractu ,  tried upon the following issues : 
"1. Did Coral Gables Corporation and the defendant Lau Rhea Ward, 

on 16 September, 1925, enter into a written contract whereby the said 
Coral Gables Corporation agreed to convey to the defendant Lau Rhea 
Ward certain land in  Coral Gables, Florida, by good and sufficient war- 
ranty deed, free of all encumbrances other than such as may have been 
placed by the defendant Lau Rhea Ward,  and whereby the defendant 
Lau Rhea Ward executed and delivered to the said Coral Gables Corpo- 
ration, as the purchase price of said lands, her promissory note under 
seal i n  words and figures set forth in the complaint 1 Answer: 'Yes.' 

"2. Was the said note, together with said land contract, assigned to 
the Coral Gables, Inc., for value prior to the institution of this action? 
Answer : 'Yes.' 

"3. Was the defendant Lau Rhea Ward induced to er~ter illto said con- 
tract for the purchase of said land and to execute and deliver said note 
to Coral Gables Corporation by the fraud of said Coral Gables Corpo- 
ration and its agents, as alleged in  the answer? Answw: 'Yes.' 

"4. I f  so, is the right of the defendant Lau Rhea Ward to assert such 
fraud as a defense to said note and land contract barred by the statute 
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of limitations prescribed by see. 441 of the Consolidated Statutes, as 
alleged in the plaintiff's reply? Answer : (No.' 

" 5 .  I s  the plaintiff Coral Gables, Inc., ready, able, and milling to con- 
vey to the defendant Lau Rhea Ward the land for which said uote n a s  
giren by good and sufficient deed, free of all encumbrances other than 
such a s  may have been placed thereon by the defendant Lau Rhea W a r d ?  
Answer : (NO.' " 

Judgment on the rerdict, from which the plaintiff appeals, assigning 
errors. 

Isaac T .  Avery and J .  Bennett Riddle, Jr., for plaintiff. 
0.  Lee Horton, S.  J .  Ervin, and S. J .  Ervin, Jr., for defendant. 

PER CUFLIAM. On  the hearing the controversy narrowed itself prin- 
cipally to  issues of fact, which the jury has determined in faror  of the 
defendant. The numerous exceptions noted during the trial hace been 
examined with care without discovering any reversible error or reason 
to disturb the result. Hence, the verdict and judgment mill be upheld. 

N o  error. 

W. E. FERGUSON v. J. 11. BALLEKGER ASD WADE BALLENGER,  TRADISG 
AS BALLENGER BROTHERS,  A X D  BALLENGER B R O T H E R S  COAL 
COMPANY, A CORPORATION. 

(Filed 1 May, 1935.) 

APPEAL by defendants from Sink, J., and a jury, a t  October Term, 
1934, of MECKLENBURG. N O  error. 

This is an  action brought by plaintiff: (1 )  To recover of defendants 
J. M. Ballenger and Wade Ballenger, trading as  Ballenger Brothers, the 
sun1 of $480.00, and interest from 24 June,  1929, due by lease contract. 
(2)  That  Ballenger Brothers Coal Company, a corporation, n a s  organ- 
ized fraudulently to defeat plaintiff's claim, and took over the assets of 
Ballenger Brothers, arid "that the plaintiff be entitled to follow the said 
property into the corporation and have judgment against the corpora- 
tion for the amount of his claim." The defendants denied the material 
allegations of the plaintiff and set up  a different contract from that 
alleged by plaintiff. 

The issues submitted to the jury and their answers thereto were as 
follows: "(1) I s  the paper-writing dated 24 June,  1927, designated as 
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plaintiff's Exhibit No. 1, between Seaboard Air  Line Railway Company, 
a corporation of Virginia, designated therein as lessor, and TTT. E. Fer-  
guson, individually, J. 31. Rallenger and Wade Ballenger, partners, 
doing business as Ballenger Brothers, i n  faclt a lease to W. E. Ferguson, 
individually, and J. M. Ballenger and Wade Ballengel-, doing business 
as Ballenger Brothers, as sub-lessees of W. E. Ferguson individually, as 
alleged in the complaint? A. 'Yes.' ( 2 )  Did Ballenger Brothers, I n -  
corporated, assume the assets and liabilities of Ballenger Brothers, a 
partnership, without having retained in the firm of Ballenger Brothers, 
a partnership, sufficient assets to pay its debts, as alleged in  the com- 
plaint ? A. 'Yes.' (3)  What amount, if any, is the plaintiff entitled 
to  recover of Ballenger Brothers, a partnership? A. '$480.00, xrith in- 
terest from 24 June,  1929.' (4)  What  amount, if any, is the plaintiff 
entit114 to recover of Ballenger Brothers, Incorporated? A. '$480.00, 
with interest from 24 June, 1929.' " 

Judgment was rendered for plaintiff by the court below on the verdict. 
The defendants made numerous exceptions and assignments of error, and 
appealed to the Supreme Court. 

G. T.  Carswell and Joe  W .  Ervin, f o r  plaintiff. 
D. E. ZIenderson for defendants .  

PER CURIAM. We see no novel or new proposition of law involved in  
this appeal. The evidence was to the effect tha t  Ballenger Brothers 
were tenants of plaintiff. They held over after the year expired and 
becanle tenants from year to year. They remained i r  possession and 
became liable for the year's rent. The  principle, well settled under 
the facts and circumstances of this case, i s  that a tenant cannot dispute 
his landlord's title. The defendants Ballenger Brothers, in the execu- 
tion of the lease, did not allege fraud or mistake and par01 evidence was 
incompetent to contradict, add to, modify, or explain the written in- 
strument. 

The  evidence fully sustains the verdict on the second issue that  de- 
fendants Ballenger Brothers Coal Company, a corporation, were liable 
e s  maleficio. The matters inrolved in the controversy mere mainly facts 
for the jury's determination. They have found for the plaintiff. Cpon 
an examination of the exceptions and assignments of error made by 
defenclants, we can find no prejudicial or reversible error. I n  the judg- 
ment (of the court below, we find 

X o  error. 
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A. S. SEWCOMB v. R. F. POTTS. 

(Filed 22 May, 1935.) 

,IPPEAL by defendant from Clement ,  J., at  December Term, 1934, of 
MOORE. Affirmed. 

H .  1;7. Seawel l ,  Jr., for plaint i f f ,  appellee.  
J .  V a n c e  Rowe a n d  R. L. J f c J f i l l a n  f o r  de fendan t ,  n p p l l a n t .  

PER CURIARI. This was a civil action es contractu ,  wherein judgment 
for the plaintiff was entered upon the follom-ing issue and answer, to wit : 

"111 what sum, if any, is the defendant indebted to the plaintiff by 
reason of the things and matters alleged in the complaint? A n s ~ ~ e r :  
'$500.00.' " 

The plaintiff's evidence tended to establish an  implied contract be- 
ttteeu him and the defendant to "split fifty-fifty" the commissiolls 011 the 
sale and lease of two certain pieces and parcels of real estate. The evi- 
dence of the defendant tended to negative the existence of any such con- 
tract. Sirice in our opinion the evidence was sufficient to  carry the case 
to tlic jury, and since me find no reversible error either i n  the court's - - 
ruling upon the evidence or in its charge to the jury, the judgment helow 
must be 

Affirmed. 

AMBER B. NANCE v. HUGH N. PACE. 

(Filed 22 May, 1935.) 

A I ~ ~ ~ . i ~  by defendant from Grady ,  J., at  December Term, 1934, of 
XETV HAKOVER. No error. 

This  is a n  action to recoyer of the defendant tlie sum of $3,000, the 
proceeds of a policy of insurance on the life of plaintiff's deceased Bus- 
band, which the defendant had collected for the plaintiff. 

After the action M R S  begun, the defendant paid to the plaintiff the 
sum of $2,000, retaining the sum of $1,000, which he contended plaintiff 
had agreed to pay h im for his services i n  collecting from the insurance 
company the amount due under the policy. 

The issues submitted to the jury nere  answered as f o l l o ~ ~ s :  
"1. Was there an  agreement between the plaintiff and the defendant 

that the defendant ~{ou ld  handle the collection of the $3,000 insurance 
policy without charge, as alleged in the complaint ? Answer : 'Yes.' 
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"2. I f  not, what amount, if any, is the defendant entitled to retain 
out of the recovery in  question for services performed hy him in behalf 
of the plaintiff? Answer : 

"3. I n  what amount, if any, is the defendant indebted to the plaintiff 
on account of moneys collected by him as her attorney? Answer: 
'$1,000, with interest from 9 June,  1934.' " 

From judgment that plaintiff recover of the defendant the sum of 
$1,000, with interest from 9 June, 1934, and the costs of the action, the 
defendant appealed to the Supreme Court. 

R. X .  Kermon and Kellum & Humphrey for plaintiff. 
Herbert McClammey and V'. F.  Jones for defendant. 

PER CTRIAM. We find no error in the trial of this action. 
The e~ idence  introduced by the plaintiff was sufficient to support an  

affirmative answer to the first issue. The answer to this issue is de- 
terminative of the action. Having agreed to handle the collection of 
the amount due plaintiff under the policy of insurance without charge, 
the defendant is not entitled to recover any sum of the plaintiff for his 
se r~ ices  in  handling the collection. The  judgment is affirmed. 

ATo error. 

R. FRANK SEAY v. SENTINEL LIFE INSURANCE COMPANY. 

(Filed 22 May, 1935.) 
Appeal and Error J d- 

Where the Supreme Court is evenly divided in opinion, one Justice not 
sitting, the judgment of the lower court will be affirmed without becoming 
a precedent. 

APPEAL by defendant from XcElroy, J., at  February Term, 1935, of 
GUILFOKD. 

Civil action to recover agent's commissions on insurance premium 
renem:tls, "paid to and accepted by the (defendant) company, while this 
(agency) contract is in force . . . limit 9 years." 

The defendant sought to terminate its agency contract with the plain- 
tiff, prior to the expiration of the ninth renewal of some of the policies 
written by plaintiff. This suit is to recover commissions on such re- 
newals up to the 9th on each policy. 

Judgment of nonsuit was entered in  the municipal ctmrt of the city 
of High Point, which mas reversed on appeal to the Superior Court of 
Guilford County. 
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From the ruling of the Superior Court the defendant appeals, assign- 
ing errors. 

Jones & Fisher for plaintiff. 
Roberson, Haworth & Reese for defendant. 

PER CURIAM. The Court being evenly divided in opinion, Clarkson, 
J., not sitting, the judgment of the Superior Court is affirmed and 
stands, according to the uniform practice of appellate courts, as the 
decision in this case, without becoming a precedent. Corn. Co. 7>. X f g .  
Po., 201 N. C., 823, 159 S. E., 411; Raynor v. Ins. Co., 193 N. C., 385, 
137 S. E., 137; Jenkins v. Lbr. Co., 187 N. C., 864, 123 S. E., 82; 
Miller v. Bank,  176 X. C., 152, 96 S. E., 977; Durham v. R. R., 113 
N. C., 240, 18 S. E., 208. 

Affirmed. 

MARY CARTER LONG v. THE hlETROPOLITAN LIFE INSURANCE 
COMPANY. 

(Filed 26 June, 1935.) 

APPEAL by plaintiff from Pless, J., at February Term, 1935, of 
ROCRINGHAM. Affirmed. 

This is an action to recover on a certificate issued by the defendant 
to Clarence B. Carter, the deceased husband of the plaintiff, under the 
provisions of a group policy of insurance issued by the defendant to the 
Riverside and Dan River Cotton Mills, of Danville, Virginia, insuring 
its employees. 

At the date of the issuance of the certificate, to wit: 18 Bugust, 1927, 
Clarence B. Carter was an employee of the Riverside and Dan River 
Cotton Mills. He  ceased to be an employee of said Cotton Mills on or 
about 23 May, 1930, and died on 6 March, 1933. The plaintiff is the 
beneficiary named in the certificate. She brought this action in the 
Superior Court of Rockingham County, North Carolina, on 21 March, 
1934, and alleged in her complaint that under the provisions of the 
certificate the defendant is indebted to her in the sum of $800.00, with 
interest on said sum from 6 March, 1933. 

I11 its answer the defendant alleged, among other things, that Clarence 
B. Carter, after he had ceased to be an employee of the Riverside and 
Dan River Cotton Mills, brought an action against the defendant in the 
corporation court of the city of Danville, Virginia, to recover on the 
certificate sued on in this action, and that a final judgment was rendered 
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in said action that  the said Clarence B. Carter was not entitled to re- 
cover of the defendant on said certificate. The defendant alleged that 
the plaintiff i n  this  action is estopped to recover of the defendant on said 
certificate by the judgment in  the action brought by Clarence B. Carter 
against the defendant in the corporation court of the cit$y of D a n d l e .  

At the trial of the action, on the facts Sound by thc court from evi- 
dence offered by both the plaintiff and the defendant, i t  was adjudged 
that plaintiff is estopped by the judgment of the corporation court of the 
city of D a n d l e  from recovery on the certificate sued on in this action. 

 he action was dismissed; and plaintiff appealed to the Supreme 
Court. 

P. T .  Stiers for plaintiff. 
Smith, Wharfon & Hudgins for defendant. 

PER CURIAM. There was no error in the trial of this action. The 
judgment dismissing the action is 

Affirmed. 

MARY J. MALPHURS, ADMINISTRATRIX, V. T. S. ELLINGTON ET AL. 

(Filed 18 September, 1935.) 

APPEAL by plaintiff from Harding, J., at  Januarg  Special Term, 
1935, of MECKLENBURG. 

Civil action to recover damages for dtlath of plaintiff's intestate, 
alleged to have been caused by the neglect, default, or wrongful act of 
the defendant, when the cart in which plaintiff's intestat,? was riding was 
struck by an automobile owned by the defendant T. S. Ellington, and 
operated a t  the time by his son, John Ellington. 

The jury returned the following verdict: 
"I. Was the plaintiff's intestate killed by the negligence of the de- 

fendant, as alleged? A. 'Yes.' 
"2. Did the plaintiff's intestate, by his own negligence, contribute to 

his death, as alleged in the answer? A. 'Yes."' 
Judgment on the verdict for defendants, from which plaintiff appeals, 

assigning errors. 

J .  D. NcCdl ,  G. T .  Carswell, and Joe W .  Ervin for ;olaintiff 
J .  Laurence Jones and Plummer Stewart for defendants. 
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PER CURIARI. The jury's answer to the second issue bars recovery on 
the part  of the plaintiff. Rimnzer u. R.  R., ante, 198; Xoore v. Iron 
Works, 183 K. C., 438, 111 S. E., 776. The case on trial narrowed itself 
largely to controverted issues of fact. Both were found to be negligent. 
N o  reversible error has been made to appear. While some of the illus- 
trations used by the judge in  his charge seem a little inapposite, still 
they appear to be without material significance. They could hardly 
have affected the result. S. 21. XarshaZl, ante, 127. 

I n  the absence of a clearer showing, the verdict arid judgment must 
be uphel'd. I t  is so ordered. 

No' error. 

I N E Z  D. L E V 1  v. T H E  E Q U I T A B L E  L I F E  ASSURBKCE SOCIETY. 

(Filed 18 September, 1938.) 

APPEAL by defendant from Pless, J., at  December Term, 1934, of 
BUKCOMBE. 

Civil action to recover on certificate of group insurance issued by 
defendant to plaintiff as an  employee of the American Enka Corpora- 
tion, and tried in the general county court upon the following issues: 

"1. Did the plaintiff, while an  employee of the American Enka Corpo- 
ration, become totally and permanently disabled by disease so as thereby 
presumably to be continuously prevented for life from engaging in any 
occupation or performing any work for compensation of financial value? 
Answer : 'Yes.' 

"2. Did the plaintiff submit due proof of total permanent disability 
to the defendant within one year from the alleged commeiicement 
thereof? Answer : 'Yes.' 

"3. I s  the plaintiff entitled to recover of the defendant under the 
terms of the master policy issued by the.defendant to the Anlerican 
Enka Corporation, under which the individual certificate mas issued to 
the plaintiff ? Answer : 'Yes.' 

"4. What amount, if any, is plaintiff entitled to recover of defendant? 
Answer : '$453.15.''' 

Judgment on the verdict, from which defendant appealed to the 
Superior Court, assigning errors. These were overruled by the Superior 
Court sitting as a n  appellate court. From this latter judgment the 
defendant appeals. 

Joseph W .  Little and Joseph L. Auten for plaintiff. 
Parker, Bernard & DuBose for defendant. 



836 I K  T H E  SUPREME COURT. [208 

PER CURIAM. The verdict is supported by the evidence, and the rec- 
ord is free from reversible error. The conflict in the testimony of the 
witnesses relative to the alleged, and denied, total and permanent dis- 
ability of plaintiff was a matter for the jury. 

The case of Thigpen v. Ins. Co., 204 N.  C., 551, 168 ;3. E., 845, cited 
and relied upon by defendant, i s  not authority for the position taken. 

No error has been made to appear in any of the rulings of the Supe- 
rior Court. 

f i r m e d .  

ADAM SONDEY ET AL. V. J. W. YATES ET AL. 

(Mled 18 September, 1935.) 

Appeal and Error J d- 
Where the Supreme Court is evenly divided in opinion, one Justice not 

sitting, the judgments of the lower court appealed from will be affirmed 
without becoming precedents. 

APPEAL by plaintiffs from Grady, J., at December Term, 1934, of 
NEW HANOVER. 

Civil actions by depositors to recover of officers and directors of Home 
Savings Bank losses alleged to have been sustained by reason of deposits, 
wrongfully induced, and kept in insolvent bank, consolidated for purpose 
of trial, and heard upon demurrers and pleas in abatement. 

From judgments sustaining the demurrers and upholdmg the pleas in 
abatement, the plaintiffs appeal, assigning errors. 

Louis Goodman, W .  F .  Jones, James S .  Manning, and Henry Averill 
for plaintiffs. 

J .  0. Carr for defendants Scott, V a n  Leuven, and Ta!jlor. 
Thomas W .  Davis for defendants Davis and Scott. 
Marsden Bellamy for defendants V a n  Leuven and Taylor. 
George Rountree for defendant Yates. 
Varser, McIntyre & Henry for defendants Moore, Bluethenthal, and 

IIuygins. 
Cyrus D. Hogue for defendants Futch and Parmele. 

PER CURIAM. The Court being equally divided in opinion, Stacy, 
C. J., not sitting, the judgments of the Superior Court are affirmed in 
accordance with the usual practice in such cases, and stand as the deci- 
sions in  these cases without becoming precedents. Smith  v. Powell, 
post, 837. 

Affirmed. 
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JAMES LOVETT SMITH v. L. R. POWELL, JR., ASD E. W. SMITH, 
RECEIVERS OF SEABOARD AIR LINE RAILWAY COMPANY. 

(Filed 18 September, 1935.) 

Appeal and Error J d- 
Where the Supreme Court is evenly divided in opinion, one Justice not 

sitting, the judgment of the lower court will be affirmed without becoming 
a precedent. 

APPEAL by defendants from Frizzelle, J . ,  a t  February Term, 1935, of 
COLUMBUS. 

Civil action to recover damages for loss of plaintiff's right foot, i t  
being alleged that the in jury  complained of was caused by the neglect 
or default of the defendants. 

The usual issues of negligence, contributory negligence, last clear 
chance, and damages were submitted to the jury and answered i n  favor 
of the plaintiff. Defendants appeal, assigning errors. 

Lyon & Lyon and R. H. Burns & Son f o r  plaintiff. 
E. Al.  Toon and J o h n  D. Bellamy & Sons fo r  defendants. 

PER CURIAM. The Court being evenly divided in opinion, Clarlcson, 
J . ,  not sitting, the judgment of the Superior Court is affirmed in  ac- 
cordance with the usual practice of appellate courts, and stands as the 
decision in this case without becoming a precedent. Durham u. L20,yd, 
200 IV. C., 803, 157 S. E., 136; ATebel v. Sebel ,  201 N. C., 840, 161 
S .  E., 223. 

Affirmed. 

AIRS. MARY BEAM, WIDOW OF R. F. BEAM, DECEASED EMPLOYEE, V. NEWS 
PUBLISHING COMPANY, EMPLOYER, AND AMERICAN MUTUAL LIA- 
BILITY INSURANCE COMPANY, CARRIER. 

(Filed 18 September, 1935.) 

Appeal and Error J d- 
Where the Supreme Court is evenly divided in opinioi~,  one Justice not 

sitting, the judgment of the lower court will be affirmed without becoming 
a precedent. 

APPEAL by defendants from Clement, J . ,  a t  March Term, 1935, of 
MECKLESBURG. dffirmed. 
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This is an action, brought by Mrs. Mary Beam, widow of R. F. Beam, 
to recover conlpensation from the defendants under the North Carolina 
Workmen's Compensation Act, Public Laws 1929, ch. 120, and amend- 
ments thereto, for the death of her husband, R. F. Bwm, an employee 
of the News Publishing Company, who was killed at about 8:30 p.m. 
on 14 July, 1933, on the public highway uhile traveling in an automo- 
bile from Charlotte to Monroe. 

The defendant denied liability, contending that Beam's death did not 
arise out of and in the course of his employment. The claim was heard 
by a member of the Commission, who filed an award, together with find- 
ings of fact and rulings of law to the effect that the fatal injury arose 
out of and in the course of the employment of the deceased, and allowed 
the widow compensation. Upon appeal to the Full Commission the 
award of the single member was affirmed, and upon appeal to the Supe- 
rior Court of Mecklenburg County the award of the Full Commission 
was affirmed. The case comes to this Court by appeal from the judg- 
ment of the Superior Court. 

Charles TV. B u n d y  for plaintiff ,  appellee. 
J .  Laurence Jones  for defendants,  appel l~znts .  

PER CURIAX. The Court being evenly divided in opinion, Just ice  
Clarkson not sitting, the judgment of the Superior Court is affirmed, and 
stands as a decision in this proceeding without becoming a precedent. 
T r u s t  C o m p a n y  v. Hood,  Comr .  of Banks ,  207 N.  C., 862; S e b e l  v. 
S e b e l ,  201 N. C., 840, and cases there cited. 

Affirmed. 

T. 1,. STELLING V. WACHOVIA BANK AND TRUST' COMPANY. 

(Filed 9 October, 1936.) 

1. Pleadings D e- 
A demurrer challenges pleader's right to maintain pos.tion in any view, 

admitting the allegations of the complaint as correct for the purposes of 
demurrer. 

2. Fraud A b 
Complaint held to allege misrepresentations amounting to fraud, and 

not mere promissory representations, and judgment sustaining demurrer of 
holder of notes with notice is reversed on authority of Clark v. Lmlrel 
Park Estates,  196 N. C., 624. 

SCHEKCK, J., took no part in the consideration or decision clf this case. 
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, ~ ~ P E A L  by plaintiff from Warlick, J., at April Civil Term, 1935, of 
B c ~ c o a r ~ ~ .  Reversed. 

This is an  action brought by plaintiff against the defenda~it to re- 
cover a certain sum on account of the wrongful conduct of deftwdant. 
The plaintiff alleges, in substance, that  i t  was the policy of defendant 
by advertisement and otherwise to encourage saving by opening a saring 
department in its bank. That  he was desirous of accumulating out of 
his  xeekly salary for a particular use $250.00, and from 1/30/34 to  
5/12/34 he deposited $250.00 in the saring department. That  while h e  
was doing this the defendant wrongfully and deceitfully gave him no 
notice that  it hat1 any claim against him. When he went to draw the 
money out the defendant wrongfully and unla~vfully refused to let him 
have the amount he had deposited in the saring department, claimiiig 
that  plaintiff owed defendant the sum of $450.00, and interest, on notes 
made by plaintiff that i t  had purchased. That  on 24 July,  1925, plain- 
tiff entered into a contract with Wm. I. Phillips Company, a corpora- 
tion, to purchase Lot 16, in Block 13, subdivision of "Royal Pines," at 
the price of $600.00, that he paid $150.00 cash and gave three notes for 
the ba lancc$150.00 each-payable 26 July,  1926, 1927, and 1928. A 
deed was made to him for the lot and a deed in trust back to  secure the 
balance. That  the notes came irito the possession of the defendant with 
knowledge that  the de~relopment known as  "Royal Pines" was a fraudu- 
lent scheme. Tha t  defendant took the notes when past due and with 
notice that  plaintiff denied liability 011 same on account of the fraud 
perpetrated on him by Wm. I. Phillips Company, the owner of "Royal 
Pines." That  plaintiff was induced to give the notes upon the false ant1 
fraudulent representations of Wm. I. Phillips Company, and setting 
same forth in detail, a i d  by a liberal construction of the complaint 
chargi i~g actioi~able fraud. That  Wm. I. Phillips Company brcached 
its contract with plaintiff. That  plaintiff never took possession of the 
lot, but same n a s  kept by Wm. I. Phillips Company, or its assignees, 
and that  the whole transaction, on account of the fraud of Wm. I. 
I'hillips Company, was inralid. That  defendant knew plaintiff's con- 
tention that  he owed nothing on said notes on account of the fraud. 
That  defendant knew that  t h e  iiotes were claimed to be invalid by plain- 
tiff when i t  acquired them, and is estopped to pet up  the i~otes against 
his thrif t  deposit in defendant bank, and prays for damage against 
defendant for i ts  wrongful arid unlawful conduct. 

The  defendant interposed the following demurrer : "That said com- 
plaint does not state facts sufficient to constitute a cause of action against 
this defenddnt: ( a )  Fo r  that  it appears from said complaint that  the 
defendant applied the plaintiff's deposit nientioned and described in the 
complaint to ail indebtedness which plaintiff oved to the defendant 
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represented by certain promissory notes, and at the time said application 
was made and said credit given there was past due and unpaid on said 
notes a sum largely in excess of plaintiff's deposit, acd that defendant 
had the legal right to so apply said deposit to the payment of said 
indebtedness, and plaintiff is not entitled to recover from defendant any 
part thereof. (b) For that i t  appears from said complaint that the 
plaintiff is estopped by his conduct from now claiming that the notes 
mentioned and described in said complaint are not valid and binding 
obligations against him." 

The court below sustained the demurrer, and plaintiff excepted, as- 
signed error, and appealed to the Supreme Court. 

Frank Carter f o ~  plaintiff. 
Alfred S. Barnard for defendant. 

PER CURIAM. The demurrer challenges pleader's right to maintain 
position in  any view, admitting the allegations of the complaint as cor- 
rect for purpose of demurrer. The complaint is sixteen pages. I n  the 
statement of facts we have digested the cornplaint in part, but, taking it 
as a whole, we think it sets forth a cause of action. We think the repre- 
sentations of Wm. I. Phillips Company, a corporation, more than 
promissory. The "Royal Pines" type of real estate scheme, from the 
allegations of the complaint, seems to be similar to the Laurel Park 
Estates. The fraud of such a scheme and the law on every aspect is 
fully set forth in Clark v. Laurel Park Estates, 196 N .  C., 624. 

For the reasons given, the judgment below must be 
Reversed. 

SCHENCK, J., took no part in  the consideration or decision of this case. 

MRS. ANNIE E. KUYKENDALL, ADMINISTRATRIX OF THE ESTATE OF RUFUS 
KUYRENDALL, DECEASED, v. SOUTHERN RAILWAY COhfPANY AND 

0. E. WILSON. 
(Filed 9 October, 1935.) 

Railroads D b- 
I n  this action to recover for the death of plaintiff's intestate, killed 

while attempting to cross defendant's tracks at  an unobstructed grade 
crossing during the daytime, the evidence is held to disclose contributory 
negligence barring recovery as a matter of law on authority of R i m m a  v. 
R. R., ante, 198. 
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APPEAL by plaintiff from Sink, J., at January Term, 1935, of HEN- 
DERSOK. Affirmed. 

This is a civil action, brought by  lai in tiff administratrix against de- 
fendant, for actionable negligence in killing her intestate, Rufus KUY- 
kendall. The defendant set up the p4ea of contributory negligence. 

The judgment of the court below is as follows: 
"This cause coming on to be heard before the undersigned judge pre- 

siding, and a jury, and being heard; at the close of plaintiff's evidence 
the defendant moved for judgment as of nonsuit. Upon hearing argu- 
ment of counsel for plaintiff and defendant, the court is of the opinion 
that the motion should be allowed: I t  is therefore ordered and adjudged 
by the court that said action be and the same is hereby nonsuited and 
dismissed, and it is further adjudged that the plaintiff pay the costs of 
the action, to be taxed by the clerk. This 19 January, 1935. H. Hoyle 
Sink, Judge presiding." 

The only exception and assignment of error by plaintiff is to the court 
below granting a judgment as of nonsuit. 

Ewbank & Weeks and Charles French Toms, Sr., for plaintiff. 
R. C.  Kelly, Jones (e. Ward, and Martin & McCoy for defendant. 

PER CURIAM. At the close of plaintiff's evidence the defendant made 
a motion in the court below for judgment as in case of nonsuit. C. S., 
567. The court below sustained the motion, and in this we can see 
no error. 

There was plenary evidence to the effect that it was a public crossing 
and "the engine was not blowing . . . the bell did not ring." This 
mas negligence on the part of defendant, and, if this was the proximate 
cause of the injury, plaintiff could recover, but the defendant set up the 
plea of contributory negligence. On this aspect: Defendant's train was 
traveling from East Flat Rock to Hendersonville, practically in a north- 
ern direction. The plaintiff's intestate was in a one-horse wagon, travel- 
ing parallel to defendant's track on a county highway in  the same direc- 
tion. The crossing over the railroad track where plaintiff's intestate 
was killed on the main track, leads over to the mill village-Skyland 
Hosiery Mills. At this crossing on the west is a spur track and then 
the main track of defendant railroad. As plaintiff's intestate approached 
this spur track he had to drive from the county highway up an incline 
about ten feet high to the tracks. When he reached the top of the 
embankment and got near the railroad crossing, the road was level, and 
by looking he could see the defendant's train 240 steps. I t  was about 
12 o'clock in the daytime and nothing to obstruct his view. He  trav- 
eled on the level up to and over the spur track and then onto the main 



842 I N  THE SUPdEME COURT. [208 

track, where he was killed. This would make him guilty of contributory 
negligence, and would bar recovery. Rlmmer v. R. R., ante, 198. 

I t  may be that on account of the peculiar ascending road to the rail- 
road crossing and the difficulty of seeing the train approach, if he had 
been rauglit on the spur track a different result would follow. We see no 
sufficient evidence of last clear chance to be submitted to a jury on 
account of the horse "prancing around on the railrosd track on his 
hind legs." 

For the reasons given, the judgment is 
Affirmed. 

MRS. MIXRIE H. hlASON. ADMINISTRATRIX OF J. W. MASON, DECEASED, V. 

ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 9 October, 1935.) 

APPEAL by plaintiff from Sinclair, J., at April Term, 1935, of NASH. 
Affirmed. 

This is an action to recover damages for the death of plaintiff's intes- 
tate, which she alleges was caused by the negligence oi' the defendant. 
I n  its answer the defendant denies the allegations of negligence in the 
complaint, and in further defense of plaintiff's recovery pleads the con- 
tributory negligence of her intestate. 

At the close of all the evidence, on motion of the defendant, the 
action mas dismissed by judgment as of nonsuit. Plairtiff appealed to 
the Supreme Court. 

T.  T .  Thorne and J .  W .  Grissom for plaintiff. 
Spruill & Spruill and Thos. W .  Davis fov defendant. 

PER CURJAM. Conceding without deciding that the death of plain- 
tiff's intestate was caused by the negligence of the defendant, as alleged 
in  the complaint, we are of opinion that all the evidence shows that 
plaintiff's intestate by his failure to exercise due care for his own safety, 
under the circumstances confronting him at the time lie was injured, 
contributed to the injuries which resulted in his death. 

For this reason there is no error in the judgment dismissing the action. 
On the authority of Rimmer u. R. R., ante, 198, and cases therein 

cited, the judgment is 
Affirmed. 
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MARTIN 9. R. R.;  JOYNER v. INS. CO. 

LESTER MARTIN, ADMINISTRATOR OF SALLIE MARTIN, DECEASED, V. 
SOUTHERN RAILWAY COMPANY ET AL. 

(Filed 9 October, 1935.) 

Appeal and Error J d- 
Where the Supreme Court is evenly divided in opinion, one Justice not 

sitting, the judgment of the lower court will be affirmed without becoming 
a precedent. 

APPEAL by plaintiff from Harding, J., at  J u l y  Term, 1935, of Mc- 
DOWELL. f i r m e d .  

This  is  an  action to recover damages for the death of plaintiff's intes- 
tate, who was struck and killed by an  engine owned and operated by 
defendant Southern Railway Company, while she was walking on de- 
fendant's track. 

P rom judgment dismissing the action as of nonsuit a t  the close of all 
the evidence, plaintiff appealed to the Supreme Court, assigning error 
in the judgment. 

Morgan & Storey for plaintiff. 
R. C. Kelly, Winborne & Proctor, and Ervin & Ervin for defendant. 

PER CURIAM. The Court being evenly divided in  opinion, Justice 
Brogdem not sitting, the judgment of the Superior Court is  affirmed, as 
the disposition of this appeal, without becoming a precedent, in accord- 
ance with the practice of the Court. See Trust Co. v. Hood, 207 N .  C., 
862, 177 S. E., 16. 

Affirmed. 

BETTIE JOYNER, ADMINISTRATRIX OF WILLIAM LEE JOYNER, DECEASED, 
r. ST. PBUIi FIRE AND MARINE INSURANCE COMPANY, TILGH- 
MAN MOTORS, INC.. J .  W. HARDY, MALCOLM HARDY, AND B. 0. 
TAYLOR. 

(F'iled 1 November, 1935.) 

Appeal and Error J d- 
Where the Supreme Court is evenly divided in opinion, one Justice not 

sitting, the judgment of the lower court will be affirmed without becoming 
a precedent. 

,IPPEAL from Small, J., a t  August Term, 1935, of PITT. 
The  defendant St. Pau l  F i r e  and Marine Insurance Company de- 

murred to the complaint upon the ground that  said complaint failed to 
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allege facts sufficient to constitute a cause of action against it, the insur- 
ance company. The court overruled the demurrer, and to this order 
the demurrant excepted and appealed to the Supreme Court, assigning 
error. 

Shaw d3 Jones for plaintiff, appellee. 
J .  M.  Broughfon for demurrant, appellant. 

PER CURIAM. The Court being equally divided in opinion, Brogden, 
J., not sitting, the order of the Superior Court is affirmed in accordance 
with the usual practice in such cases, and stands as a decision in this 
case without becoming a precedent. Nebel v. Nebel, 201 N .  C., 840, and 
cases there cited. 

Affirmed. 

JANET SESSOMS v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 1 R'ovember, 1935.) 

Appeal and Error J d- 
Where the Supreme Court is evenly divided in opinion, one Justice not 

sitthg, the judgment of the lower court will be affirmed without becoming 
a precedent. 

APPEAL by plaintiff from Parker, J., at March Term, 1935, of 
SAMPS~N. 

Civil action to recover damages for an alleged negligent injury re- 
sulting from crossing collision when the automobile in which plaintiff 
was riding as a guest-returning from a dance at  White Lake-was 
driven into a box car of defendant's freight train standing across the 
highway at Garland, N. C., at  about 2:05 a.m. on the morning of 
16 May, 1933. 

The plaintiff invokes the doctrine announced in Dickey v. R. R., 196 
N.  C., 726, 147 S. E., 15; Dudley v. R. R., 180 N.  C., 34, 103 S. E., 905; 
B l u m  7). R. R., 187 N .  C., 640, 122 S. E., 56%; Leathers u. Tobacco Co., 
144 N. C., 330, 57 S. E., 11; Duffy v. R. R., ib., 26, 56 S. E., 557; 
Alexander v. R. R., 112 N. C., 720, 16 S. E., 896. 

The defendant relies upon the decisions in  Baker v. R. R., 205 N .  C., 
329, 171 S. E., 342; Bafchelor v. R. R., 196 N. C., 84, -144 S. E., 542; 
Eller a. R. R., 200 N. C., 527, 157 S. E., 800; Goldstein v. R. R., 203 
N. C., 166, 165 S. E., 337; Herman v. R. R., 197 N. C., 718, 150 S. E., 
361; Weston v. Ry. Co., 194 N. C., 210, 139 S. E., 237. 

From a judgment of nonsuit entered at  the close of all the evidence, 
the plaintiff appeals, assigning errors. 
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Butler & Butler for plaintiff. 
Graham & Grady and Carr, Poisson & James for defendant. 

PER CURIAM. The Court being equally divided in  opinion, Brogden, 
J., not sitting, the judgment of the Superior Court is affirmed in ac- 
cordance with the usual practice in  such cases, and stands as the decision 
in  this case without becoming a precedent. Smith  v. Powell, ante, 837; 
Sondey v. Yafes ,  ante, 836. 

Affirmed. 

MRS. ETTA HAYES v. CITY OF HICKORY. 

(Filed 1 November, 1935.) 

Appeal and Error J d- 
Where the Supreme Court is evenly divided in opinion, one Justice not 

sitting, the judgment of the lower court will be affirmed without becoming 
a precedent. 

APPEAL from Phillips, J., a t  February Term, 1935, of CATAWBA. 
The defendant city is the appellant from a judgment that the plaintiff 

ha re  and receive of it the sum of $3,500 as damages for a permanent 
easement to maintain and operate a sewage disposal plant upon its lands 
adjoining the lands of the plaintiff and to discharge the effluent from 
said plant into Clark's Creek, and for discharging the defendant from 
any further liability for damages to the lands of the plaintiff by reason 
of the maintenance and operation of said sewage disposal plant. The 
appellant does not contend that thcre is no liability from i t  to the plain- 
tiff, but does contend that  the rerdict and judgment is excessive. 

L. A. Whitener, Chas. W .  Bagby, and C. D. Swi f t  for plainti f ,  ap- 
pellee. 

W .  A. Self ,  W.  B. Councill, and Eddy S. Merritt for defendant, ap- 
pellant. 

PER CURIAM. The Court being evenly divided in opinion, Justice 
Brogden not sitting, the judgment of the Superior Court is affirmed, and 
stands as the decision in  this case without becoming a precedent. Trust  
Co. v. Hood, Commissioner of Banks, 207 N .  C., 862; Xebel v. Sebel,  
201 N .  C., 840, and cases there cited. 

Affirmed. 
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MARVIN WHITLEY V. COCA-COLA BOTTLING WORKS. 

(Filed 1 November, 1!)35.) 

APPEAL by defendants from Barnhill, J., at March Term, 1935, of 
PITT. 

Civil action to recover damages for alleged negligent injury caused by 
particles of jagged and broken glass in a bottle of Coca-Cola manufac- 
tured by the defendants and swallowed by plaintiff, the ultimate con- 
sumer, who purchased the same from a dealer. 

There was a verdict of $250 and judgment for plainliff, from which 
the defendants appeal, assigning error. 

Bloun,t & James for plaintiff. 
J. B. James for defendants. 

PER CURIAM. The evidence brings the case within the principles an- 
nounced in Perry v. Bottling Co., 196 R. C., 175, 145 S. E., 14; Broom 
v. Bottling Co., 200 N. C., 55, 156 S. E., 152; Enloe u .  Bottling Co., 
ante, 309. 

No error. 

CHARLES F. CONNOR v. SAPROLITES, IR'C., ET AL. 

(Filed 1 November, 1935.) 

APPEAL by plaintiff from Sinclair, J., at September Term, 1934, of 
LEE. 

Civil action to recover damages for an alleged negligent injury. 
Plaintiff testified that he had been engaged in the mining business 

since 1916. He  was removing ore from the Black Ankle Mine from a 
depth of 30 or 35 feet when injured. 

The plaintiff offered in evidence the deposition of his associate, C. E. 
Barrentine, who testified, in part, as follows: 

"C. F. Connor, by oral agreement, contracted with the Saprolites, Inc., 
through its superintendent and agent, E. L. Hedrick, that he would 
deliver on top of the ground at its mine in Montgomery County ore from 
under the ground at 5Oc. per ton, and that the said C. F. Connor was to 
use his own tools and equipment and have complete control of the 
matter, and the only thing that the Saprolites was to do was to pay 5Oc. 
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per ton when delivered on top of the ground, and that  the company was 
to be in no way responsible for any accident occurring in  said work, or 
pay for anything toward getting out said ore." 

From judgment of nonsuit a t  the close of plaintiff's evidence, he ap- 
peals, assigning errors. 

K. R. Hoyle  for  lai in tiff. 
J .  A. Spence and TV. R. Williams for defendants. 

PER CURIAM. The nonsuit was based upon plaintiff's evidence of an  
independent employment, of his own knowledge and experience in the 
work, and of the fact that  the shaft was only 30 or 35 feet deep. I t  is 
not perceived upon what ground the judgment should be disturbed. 
Johnson v. Hosiery Co., 199 N.  C., 38, 153 S. E., 591; I n m a n  v. Refin- 
ing  Co., 194 N.  C., 566, 140 S. E., 289; Greer v. Const. Co., 190 N. C., 
632, 130 S. E., 739. 

Affirmed. 

J. Y. RIOKR AND J. M. HOBGOOD, TRADING AS MONK'S WAREHOUSE, V. 
F.  G. SATTERFIELD, J. S. SATTERFIELD, S. W. STOSE,  AND 

WALKER STOKE, TRADIKG AS SATTERFIELD & STONE. 

(Filed 1 Kovember, 1935.) 

-%PPEAL by defendants from Barnhil l ,  J . ,  at  May Term, 1935, of PITT. 
Ko error. 

The issue submitted to the jury a t  the trial of this action was an- 
swered as follows: 

"Are the defendants indebtcd to the plaintiffs, and if so, in what 
amount ? Ans~ver : '$436.05, plus interest."' 

From judgment that plaintiffs recover of the defendants the sum of 
$436.05, with interest from 4 November, 1932, and costs, the defendants 
appealed to the Supreme Court, assigning errors in the trial as appear 
i n  the record. 

J o h n  B. Lewis  and Albion D u n n  for plaintiffs. 
B. I. ii'atterfield for defendants. 

PER CTRIAM. The evidence a t  the tr ial  of this action tending to show 
that  an  agent of the defendants purchased tobacco from the plaintiffs 
for the defendants, that  said tobacco was delivered by the plaintiffs to 
said agent, and by said agent delirered to the defendants, and that the 
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defendants have failed and refused to pay the purchase price of said 
tobacco, to wit: The sum of $436.05, was submitted to the jury, under 
a charge which is free from error. The testimony of the agent that he 
was authorized by the defendants to purchase tobacco from the plaintiffs 
was corroborated by other evidence at  the trial. 

We find no error in the trial. The judgment is in accord with the 
verdict, and is affirmed. 

No  error. 

IN RE WILL OF JAMES TURNAGE. 

(Filed 1 R'ovember, 1935.) 

APPEAL by caveator from Small, J., at August Term, 1935, of PITT. 
Issue of devz'savit vel non raised by a caveat to the will of James 

Turnage, late of Pi t t  County, and based upon alleged mental incapacity 
and undue influence. 

The issue was originally tried at the September Term, 1934, and re- 
sulted in a verdict for the propounders on the issue of mental capacity 
and for the caveator on the issue of undue influence. 

On appeal the exceptions addressed to the issue of mental capacity 
were dismissed as cured by the verdict, and a new trial ordered for fail- 
ure to direct a verdict in favor of the propounders on the issue of undue 
influence. I n  re Will of Tumage, ante, 130. 

On the present hearing, the evidence being practically the same on 
the issue of undue influence as it was at  the first trial, the court directed 
a verdict for the propounder in accordance with the opinion rendered 
on the first appeal, and declined to'resubmit the issue cf alleged mental 
incapacity, interpreting our opinion as limiting the new trial to the issue 
of undue influence. Objection; exception; appeal by caveator. 

Julius Brown for caveator. 
Sam Worfhington and J .  B. James for propounders. 

PER CURIAM. Caveator is without substantial ground for complaint. 
He  has had two bites at the cherry, and his Honor was lustified in inter- 
preting our opinion as he did. 

The verdict and judgment will be upheld. 
No error. 
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THOMAS H. CARTER, DECEASED; MRS. THOMAS H. CARTER, WIDOW; 
MARTHA ANN CARTER, DAUGHTER, v. CAROLINA COACH COM- 
PANY. 

(Filed 20 November, 1935.) 

APPEAL by claimants from Williams, J., at June Term, 1935, of 
WAKE. 

This was a proceeding instituted before the North Carolina Industrial 
Commission by the dependents of Thomas H. Carter, deceased, against 
Carolina Coach Company, for recovery of compensation for his death, 
alleged to have been caused by reason of accident arising out of and 
in the course of his employment as a bus driver by the defendant 
coach company. From an adverse award by the Industrial Commission, 
claimants appealed to the Superior Court, and from a judgment affirm- 
ing the award claimants appealed to this Court. 

J. M.  Broughton, Geo. D. Vick, Jr., and W .  R. Yarborough, Jr., for 
c7aimunts. 

Smith, Leach ,& Anderson for defendant. 

PER CURIAM. I t  has been uniformly held by this Court that the find- 
ings of fact of the Industrial Commission, if supported by evidence, are 
conclusive upon appeal. The Full Commission found that the death of 
Thomas H. Carter was not proximately caused by an injury by accident 
arising out of nor in the course of his regular employment, and that the 
illness from which he died did not result naturally and unavoidably from 
an accident. 

There was evidence to support this finding. Hence, the judgment 
must be 

Affirmed. 

MRS. H. H. LEE v. SEARS, ROEBUCK & COMPANY AND OTHERS. 

(Filed 20 November, 1935.) 

APPEAL by plaintiff from Small, J., at July  Special Term, 1935, of 
MECKLENBURG. Affirmed. 

This is an action to recover damages for personal injuries suffered by 
the plaintiff, and caused, as alleged in the complaint, by the negligence 
of the defendants. 
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The allegations of negligence in  the complaint are denied in the 
answer. I n  further defense of plaintiff's recovery, the defendants plead 
the contributory negligence of the plaintiff. 

At  the close of all the evidence a t  the tr ial  the action was dismissed 
by judgment of nonsuit, and plaintiff appealed to  the Supreme Court, 
assigning as errors the exclusion and the admission of certain evidence 
by the tr ial  court, and the allowance of defendant's motion for judg- 
ment of nonsuit, a t  the close of all the evidence. 

H.  L. Strickland for plaintiff. 
Taliaferro & Clarlcson for defendant. 

PER CURIAM. There was no error in the exclusion of evidence offered 
by the plaintiff, or  i n  the admission of evidence offered by the de- 
fendants. 

Conceding without deciding that  there mas evidence tit the trial tend- 
ing to show that  defendants were negligent, as  alleged in the complaint, 
we concur in the opinion of the tr ial  court that  all the evidence offered 
by the plaintiff, including her own testimony, shows that plaintiff, a t  
least, contributed to her injuries by her own negligence. F o r  this rea- 
son, there was no error i n  allowing defendant's motion for judgment as 
of nonsuit a t  the close of all the evidence, or in the judgment dismissing 
the artion. See King v. Thackers, Inc., 207 N .  C., 869, 178 S. E., 95 ;  
Clark .c.. Drug Co., 204 K. C., 628, 169 S. E., 217; Davi:; v. Jefreys,  197 
K. C., 712, 150 S. E., 488. 

The judgment is  
Affirmed. 

COOPER & G R I F F I N ,  INC., v. OSAGE NANUFACTURI:?TG COMPANY. 

(Filed 20 November, 1935.) 

APPEAL by defendant from Pless, J., at  March Term, 1935, of 
GASTON. 

This was an action to recover damages for breach of contract for pur- 
chase of two hundred bales of cotton. 

I t  was admitted in  the pleadings that  defendant, a zotton manufac- 
turing cornpang, agreed to purchase from plaintiff cotton broker the 
cotton in question a t  a price, for  delivery on 21 and 28 July,  and that  
thereafter i t  was agreed that  "shipments need not be made as required 
by the terms of the contract, but that  if plaintiff would keep cotton 
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moving to the defendant's mill, i t  would be satisfactory so long as the 
mill was kept supplied." 

The  evidence was uncontradicted that  from 4 August to 9 ilugust, 
plaintiff shipped and defendant received and paid for 105 bales of 
cotton, and that  plaintiff was ready, able, and willing to deliver the 
remaining 95 bales; that  the mill requirements were 103 bales per week, 
and that  on 9 August defendant had on hand sufficient cotton for five or 
six days' run. On 11 August defendant refused further shipments. 
Thereupon, plaintiff sold said 9.5 bales and sustained a loss of $1,071.42. 

There was no controversy as to  the amount involved. 
The tr ial  judge charged the jury if they found the facts to be as 

testified to  answer the issues in  favor of the plaintiff. 

P. W .  Garland and Blythe & Bonham for p la in t i f .  
S. J .  Durham for defendant. 

PER CURIAX. The only exception is  to the judge's charge. I n  this 
we find no error. 

The  judgment is 
Affirmed. 

W. H. H. JONES, ADMINISTRATOR OF RUSSELL JONES, DECEASED. V. 
WALTER L. BAGWELL. 

(Filed 20 November. 1935.) 

APPEAL by plaintiff from Daniels, J., at  March Term, 1935, of WAKE. 
Action to recover damages for wrongful death of plaintiff's intestate, 

alleged to have been caused by the negligence of defendant. 

J.  L. Emanuel ,  Bart  M.  Gatling, and S a m  J .  Xorr is  for plainfifl .  
Douglass & Douglass and S imms  & Simrns for defendant. 

PER CVRIAM. This  case has been before this Court on two prerious 
occasions, and is reported in 201 N. C., 831, and 207 IS. C., 378, wherein 
judgments of nonsuit were reuiewed. 
- 1t comes now upon plaintiff's appeal from an atlrerse verdict and 
judgment, after a trial on the merits. An examination of the record 
does not reveal any reversible error, either as to the admission of evi- 
dence or i n  the judge's charge. 

The judgment of the court below is affirmed. There is 
N o  error. 
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ISAAC M. DOTSON v. F. S. ROYSTER GUANO COMPANY. 

(Filed 20 November, 1935.) 

APPEAL by defendant from Clement, J., at March Term, 1935, of 
MECIILENBURG. 

Ciril action for breach of contract. 
Verdict and judgment for plaintiff, from which the drfendant appeals, 

assigning errors. 

John M. Robinson and Marvin L. Ritch for plaintiff 
Willcox, Cooke & Willcox and Tilletf, Tillett & Xennedy for de- 

fendant. 

PER CURIAM. This is the same case that was before us at the Fall 
Term, 1934, when a partial new trial was granted, limited to the issue 
of damages, opinion filed 28 January, 1935, reported in 207 N. C., 635, 
178 S. E., 100. 

The second trial substantially accords with our former opinion. I t  
is true, the evidence was somewhat different, due to the necessity of 
conforming to our interpretation of the contract, thus rendering the spe- 
cial prayer requested on the first hearing inappropriste, but we have 
discovered no reversible error on the present hearing. 

S o  error. 

S. It. IRELAND v. ATLANTIC COAST L I N E  RAILROAD COMPANY. 

(Filed 20 November, '1935.) 

APPEAL by plaintiff from Small, J., at June Term, 1.935, of WAYXE. 
Affirmed. 

J.  Paison Thomson and J.  X .  Colton for plaintiff, appellant. 
W .  A. Townes, W .  B. R. Guion, and Dickinson & Bland for defend- 

ant, appellee. 

PER CCRIAM. This action was instituted by the plaintiff to recover 
damages alleged to have been caused by the negligence 3f the defendant 
in transporting a carload of lima beans and peppers froin Faison, North 
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Carolina, to Cleveland, Ohio; the negligence alleged being that the car 
furnished the plaintiff by the defendant railroad company was poorly 
ventilated, in bad condition, and not suitable for transporting perishable 
freight, and that there was unreasonable delay in the transportation of 
the shipment. The defendant filed answer wherein it denied the allega- 
tions of negligence in the complaint, and for further defense averred that 
the plaintiff was negligent in directing that the car in which the beans 
and peppers were shipped be not reiced after leaving Rocky Mount, 
Korth Carolina. The evidence tended to establish that the beans and 
peppers mere received by the defendant in good condition on the night 
of 9 July, 1932, and reached their destination in damaged condition 
on 13 July, 1932. 

The issues submitted and the answers made thereto were as follows: 
'(1. Were the plaintiff's peppers and lima beans damaged by the negli- 

gence of the defendant, as alleged in the complaint ? Answer : 'No.' 
"2. What damage, if any, is plaintiff entitled to recover of the de- 

fendant ? ilnswer : 'None.' " 
From judgment based upon the verdict, the plaintiff excepted and 

appealed to the Supreme Court, assigning errors. 
The sole question arising in  this case was purely one of fact, namely, 

was the damage to the beans and peppers caused by the negligence of the 
defendant or by the negligence of the plaintiff, and was clearly presented 
by the issues submitted, and the jury found for the defendant. 

We have carefully read the record, and, in the light of the assignments 
of error, are left with the impression that the case has been fairly 
tried upon proper issues and free from any reversible error, and that the 
judgment should be affirmed, and it is so ordered. 

Affirmed. 

DEVIX, J., took no part in the consideration or decision of this case. 

J. MARVIN ROCHELLE v. J. F. DUNN. 

(Filed 20 November, 1935.) 

APPEAL by defendant from Grady, J., at June Term, 1935, of LENOIR. 
No error. 

This is an action to recover of the defendant damages for the breach 
of his contract to sell and convey to the plaintiff certain real and per- 
sonal property, described in the contract, which is in writing. 
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On 8 November, 1934, the defendant entered into a contract with the 
plaintiff by which he agreed to sell and convey to the plaintiff, or to such 
person or persons as the plaintiff might direct, certain rsal and personal 
property described in the contract, provided the plaint.ff, on or before 
18 November, 1934, should exercise his option to purchase said property 
and pay the purchase price for the same. 

Thereafter, on or about 12 Kovember, 1934, at  the request of the plain- 
tiff, the defendant agreed to extend the time within which the plaintiff 
might exercise his option to purchase said property, and pay said pur- 
chase price. 

The plaintiff alleges that the defendant agreed to extend such time to 
28 November, 1934, and authorized plaintiff to change the contract 
accordingly. This allegation is denied by the defendant, who alleges 
that he agreed to extend such time only to 24 November, 1934. 

The date on or before which the plaintiff was required to exercise his 
option and to pay the purchase price, as shown in the contract offered in 
evidence, is 28 November, 1934. 

The issues submitted to the jury were answered as follows: 
''1. Did the defendant J. F. Dunn authorize the plaintiff J. Marvin 

Rochelle to change the expiration date of the option contract referred 
to in  the pleadings from 18 November, 1934, to 28 November, 1934, as 
alleged by the plaintiff ? Answer : (Yes.' 

('2. I f  so, did the plaintiff comply with the terms of the said contract, 
and make payment, or offer to make payment, to the defendant of the 
sum of $4,200, as stipulated therein? Answer : 'Yes.' 

"3. If so, did the defendant fail and refuse to accept said payment 
and to comply with the terms of said contract, as alleged in the com- 
plaint ? Answer : 'Yes.' 

"4. If so, what damages, if any, is the plaintiff entitled to recover of 
the defendant by reason of such breach of coxtract ? Anrjwer : '$1,000.' " 

From judgment that plaintiff recover of the defendant the sum of 
$1,000, and the costs of the action, the defendant appealed to the Su- 
preme Court, assigning errors, as appear in  the record. 

John G. Dawsolz for plaintiff 
Shaw & Jones for defendant. 

PER CURIAM. We find no error in the trial of this action. 
The chief controversy between the parties was with respect to the first 

issue. There was evidence tending to support plaintiff's contentions 
with respect to the answer to this issue. All the evidence showed that 
plaintiff complied with the contract, as found by the jury, and that 
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defendant breached the contract, as alleged in  the complzint. There 
was evidence tending to show that  the market value of the property at  
the time of the breach of the contract by the defendant exceeded the 
contract price by a t  least the sum of $1,000. 

The judgment is affirmed. 
N o  error. 

DEVIN, J., took no part in the consideration or decision of this case. 

HAYDN GUNTER r. J. E. LATHAM COMPANY. 

(Filed 11 December, 1936.) 

APPEAL by plaintiff from Pless, J., at September-October Term, 1935, 
of GUILFORD. Affirmed. 

This is an  action to recover damages for the breach by the defendant 
of its contract with the plaintiff, by which the defendant agreed that 
upon the happening of certain contingencies the plaintiff and the de- 
fendant should become the owners of certain properties purchased by the 
plaintiff for the defendant, the plaintiff to own ten per cent and the 
defendant ninety per cent, in value of said properties. 

The defendant's demurrer ore tenus to the complaint for that the facts 
stated therein were not sufficient to constitute a cause of action was sus- 
tained, and the plaintiff appealed to the Supreme Court. 

Younce cf2 Younce for plaintiff. 
Brooks, XcLendon & Holderness and R. D. Douglass for defendant. 

PER CURIARI. I n  the absence of allegations in  the complaint showing 
that defendant had breached its contract with the plaintiff, with respect 
to the properties described in the contract, the demurrer ore tenus was 
properly sustained. 

The order of the defendant that  work on one of the properties de- 
scribed in the contract be discontinued, did riot constitute a breach of the 
contract, which is in  writing. No  facts are alleged in the complaint 
which show that  such order was made arbitrarily, or with intent to 
injure the plaintiff. The contract expressly provides that work on the 
properties should be continued or discontinued in  the discretion of the 
defendant, who had advanced all the money for the purchase and opera- 
tion of the propertics. 

The judgment is 
Affirmed. 
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STATE v. ROY HENDERSON. 

(Filed 11 December, 1935.) 

APPEAL by defendant from Phillips, J., at August Term, 1935, of 
WILXES. 

Criminal prosecution, tried upon indictment charging the defendant, 
and another, with robbery in violation of ch. 187, Public Laws 1929. 

The record discloses that on Friday night, 28 June, 1935, three masked 
men entered the filling station of Sherman Elledge, commanded him to 
hold up his hands at the point of guns, which he did, took $18 from his 
person, and helped themselves to other articles in the filling station. 

One of the highwaymen turned State's evidence, and he, together with 
Sherman Elledge and his wife, identified the defendant Roy Henderson 
as one of the robbers. 

The defendant pleaded not guilty and offered evidmce tending to 
establish an alibi. 

Verdict : Guilty. 
Judgment: Imprisonment in the State's Prison for not less than seven 

nor more than ten years. 
Defendant appeals, assigning errors. 

Attorney-General Seawell and Assistant Attorney-Ge;%eral Aileen for 
the State. 

J .  H. Whicker for defendant. 

PER CURIAM. On trial the controversy narrowed itself to an issue of 
fact determinable alone by the jury. The exceptions are not of suffi- 
cient moment to call for elaboration or to warrant a new trial; hence, 
the verdict and judgment will be upheld. 

K O  error. 

DEVIN, J., took no part in the consideration or decision of this case. 



APPENDIX 

R U L E S  B Y  T H E  S T A T E  B A R  G O V E R N I N G  
P R A C T I C E  O F  LAW 

A D M I S S I O N  T O  T H E  

1. Effective Date of These Rules. 

Except as otherwise provided herein, the rules of the Supreme Court 
as  contained in  200 N. C., 813, shall govern applications for admission 
to the practice of law at the examinations to be held in August, 1935, 
and January, 1936; thereafter the following rules shall govern, provided 
that, when the going into effect of any of the following rules is post- 
poned, thc approximate corresponding rules of the Supreme Court shall 
in the meantime control. 

2. Compliance Necessary. 

Subject to the provisions of the foregoing paragraph, no person shall 
hereafter be admitted to the practice of law in North Carolina until 
and unless he has complied with these rules and the laws of the State. 

3. DeAnitions. 

The terms "board" and "secretary" as herein used refer, respectively, 
to the Board of Law Examiners of North Carolina and the Secretary of 
the same. Masculine pronouns shall be deemed to include the feminine. 

4. Applications. 

Every person desiring to be admitted to the practice of law in North 
Carolina shall file an application with the Secretary not later than the 
15th day of June prior to the next bar examination. This application 
shall contain such information as is called for by the blanks approved 
by the Board, and shall be accompanied by the fee required by Rule 18, 
and by such evidence of good moral character, certificates of general 
and legal education, and other credentials as applicant relies upon to 
show compliance with these rules. A11 applications, proofs, and certifi- 
cates shall be made upon blanks furnished by the Secretary. As soon as 
possible after June 15 of each year the Secretary shall make public the 
list of applicants. 

5. Citizenship, Character, Age, Residence. 

Each applicant, at  the time of filing his application, must be a citizen 
of the United States, a person of good moral character, and must have 
been, for the twelve months next preceding the filing of his application, 
a citizen and resident of North Carolina, or must have been a nonresi- 
dent student, for one scholastic year next preceding the filing of his 
application, in an approved North Carolina law school who has the 
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intention, in good faith, of becoming a citizen and r2sident of North 
Carolina within six months after filing his application, i n  which latter 
event license shall not actually issue to him until and unless within th is  
six-months' period he has become a citizen and residen.; of Xorth Caro- 
lina, and has satisfied the Chairman of the Board to that  effect. H e  
must be a t  least 21 years of age a t  the time of filing h is  application, or 
of such an age that  he will become 21  within twelve xon ths  next after 
filing his application, provided that  no license shall actually issue to any 
person until he has reached the age of 21. 

6. Moral Character of Applicant. 

N o  applicant shall be allowed to stand an  examination or be admitted 
by comity until and unless he has been found by the Board to be of good 
moral character. Each applicant shall furnish certificates of good moral 
character from four responsible persons, a t  least two O F  whom shall be 
members of The North Carolina State Bar,  practicing in  the Supreme 
Court, provided that in exceptional and meritorious easel3 the Board may 
accept, in lieu of certificates from North Carolina practitioners, certifi- 
cates from two attorneys of another State who are menlbers of the bar 
of the highest court in that  State, and who accompany ,:heir certificates 
with proof to that  effect. 

Any person whose application for admission to the practice of law, 
either by examination or comity, has been denied on account of the lack 
of good moral character shall thereafter be ineligible to take the exam- 
ination or have his credentials considered for two years. 

7. Law Students to Register. 

Y o  one shall be permitted to take the tixaminations, to be held in  
August, 1936, and thereafter, unless he shall have previmsly registered 
with the Secretary as a law student, provided that  all persons who have 
begun the study of law prior to J u n e  15, 1936, shall be allowed until 
that date to register. I n  determining whether or not an  applicant to  
take an  examination has complied with Rules 9, 10, a ~ d  11, no time 
spent i n  legal study prior to sixty days before the date of his registration 
will be counted, except that  students registering on and prior to June  15, 
1936, shall. be given credit for the entire time of their legal study prior 
to their respective dates of registration. Registration shall be upon 
blanks prescribed by the Board and shall be accompanied by the certifi- 
cate of the dean of that  approved law school in which the  applicant has 
matriculated, or of that  lawyer under whose instruction the applicant 
proposes to study (who must a t  the time have been a licensed practi- 
tioner in North Carolina for five years), corroborating the facts in the 
application of which such dean or lawyer has personal knowledge, and 
giving to the Board such information and such pledges 2f intention to 
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be governed by these rules in the instruction of the applicant as the 
Board shall require. Registration papers shall be accompanied by the 
registration fee of one dollar required by Rule 18. Upon receipt of the 
registration papers, corroborating certificates, and the registration fee, 
the Secretary shall acknowledge the same and shall make entry upon his 
records to that effect. Whenever a registered law student changes his 
home address, or changes the school in which, or the lawyer under whom, 
he is studying, or whenever he shall abandon the study of law, he shall 
notify the Secretary of that fact within sixty days thereafter. Where 
a person applying to take the examination to be held in August, 1936, 
or an examination to be held thereafter shall have begun and pursued 
his legal studies outside of North Carolina and shall have failed to 
register as required above, deferred registration may, in exceptional and 
meritorious cases, be permitted by the Board. 

From time to time during the period of the student's study the Board 
may require reports from him or the law school in which, or the lawyer 
under whom, he is studying concerning the kind and character of work 
he is doing and training he is receiving, and, if upon such investigation 
the Board is of the opinion that the work he is doing or the training he 
is receiving does not constitute a compliance with these rules, it may 
refuse to allow him credit for such work or it may take such other action 
as  seems to it appropriate. 

8. General Education. 

(a )  Each person seeking to take the examination which is to be held 
in August, 1938, or any examination held thereafter, must, prior to 
taking such examination, have received a standard four-year high school 
education or its equivalent. This may be evidenced by the certificate 
of the principal of the high school last attended, if the applicant is a 
graduate of a four-year high school fully accredited at  the time of 
graduation by the North Carolina State Department of Education. 
Otherwise, the Board shall ascertain whether or not the applicant has 
complied with this rule by such investigations and examinations as shall 
satisfy it. 

(b)  Each applicant, to take the examination to be held in August, 
1940, and thereafter, must, prior to beginning the study of law, have 
completed, at a standard college, an amount of academic work equal to 
one-half of the work required for a bachelor's degree at  the university 
of the State in which the college is located. With his application he 
shall file a certificate from such college furnishing all information that 
the Board shall require. I f  such person has not taken the above- 
described amount of college work, or for any reason cannot furnish a 
certificate of such work, he may request an examination upon his gen- 
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era1 education, whereupon the Board itself, or through some agency 
designated by it, shall examine him. I f ,  upon such examination, the 
Board is  satisfied that his general education is sufficient to qualify the 
applicant to practice law, the Board may find that  he has met the  
requirements of this rule as to general education. 

I f  a person applying to take the examination to be held in August, 
1940, or an  examination to be held thereafter, cannot qualify under the 
above-stated provisions of this rule, the Board shall ailow him to take 
the examination and be admitted if he has previously been accepted by 
an approved law school as a student, if at  such schocll he has studied 
and passed the subjects listed in  Rule 9 (a) ,  and if he presents a certifi- 
cate to that effect by the dean of that school. 

9. Legal Education. 

Each person applying to take the examination to be held in  August, 
1938, or thereafter, must have studied law for three years prior to filing 
the application papers required by Rule 4, a11 of which study must have 
been completed within the period of six years. Durin.; that period he 
must either ( a )  have studied as a minimum requirement the following 
subjects, namely: agency, bailments and carriers, bankruptcy, civil pro- 
cedure, conflict of laws, constitutional law, cbontracts, corporations, crim- 
inal law and procedure, domestic relations, equity, evidence, insurance, 
legal c?tliics, mortgages, negotiable instruments, North Carolina statutes, 
partnerships, real and personal property, sales, torts, lrusts, and mills 
and administration; or (b) he must have graduated f r>m an approved 
law school. 

10. Evidence of Legal Education. 

Compliance with Rule 9 must be evidenced either ( a )  by the certificate 
of the dean of an  approved law school that the applicant has studied law 
in  that  school for  three years and that he has passed examinations given 
by the faculty in  the entire minimum course of study above prescribed 
and on each subject contained therein, or that he has graduated from 
that law school; or (b)  by the certificate of a member of The S o r t h  
Carolina State Bar  who has been a licensed practitioner in Xorth Caro- 
lina for five years prior to the beginning of instruction that  the appli- 
cant has studied law under his personal instruction for three years, and 
that he  has passed examinations given by him in the entire minimum 
course of study above prescribed, and on each subject contained therein; 
or (c)  by a combination of such certificates showing thzt the aggregate 
total of the applicant's study in an  approved law school or schools and 
under a lawyer or lawyers has equalled three years, and that he has 
passed examinations in the entire minimum course of study above pre- 
scribed, and on each subject contained therein; and no certificate show- 
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ing study outside of an approved law school for less than six consecu- 
t i rc  months will be considered. Persons who have studied law outside 
of North Caroliila will not be allowed credit for  the time spent i n  such 
study, except to the extent that  the same has been pursued in an ap- 
proved law school. 

11. Years of Study Defined. 

il year of study, within the mt.aning of Rule 9, shall consist of a 
minimum of either ( a )  thir ty weeks, excluding vacations but including 
examinations, embracing an  average of twelve hours of classroon~ work 
each week and an  average of two hours' preparation required for each 
hour of recitation, spent in a law school approved by the Board;  or 
( h )  for ty- f i~e  weeks, exclusive of vacations, embracing an  aggregate of 
ten hundred and eighty hours during this period devoted to study, 
recitations, and examinations, and with final examinations in each sub- 
jcct of a t  least two hours' duration, spent under the personal instruction 
of a member of The North Carolina State E a r  who, a t  the heginning 
of his instruction of the applicant, has been a licensed practitioner in 
North Carolina for five years. 

Study in the summer session of any law school approved by the Board 
shall count for the same part  of a year's study, within the meaning 
of this rule, as i t  is counted toward graduation under the regulations of 
that  school. 

la. Approved Law Schools. 

The law schools maintained by the University of North Carolina, 
Duke University, and Wake Forest College are hereby approved; other 
law schools will be approved if and when they satisfy the Board that  
their standards, vork,  and equipment are substantially the equivalent 
of those of one or the other of the above-mentioned law schools. The 
Board may, from time to time, withdraw approval from law schools 
previously approved, if and when i t  determines that they do not conform 
to the foregoing requirements. 

13. Examinations. 

Beginning with the examination to be held in August, 1936, there 
shall be held one examination each year of those applying to be admitted 
to practice lam in North Carolina; i t  shall be held in  the City of Raleigh 
anti shall commence on the first Tuesday in l u g u s t  at 10 a.m. No 
person other than one applying for admission by comity will be admitted 
to the practice of lam until and unless he has been found by the Board 
to h a ~ e  duly passed an  examination upon the subjects listed in Rule 
9 ( a ) ,  the Board being hereby vested with the authority to determine 
what shall constitute the passing of an  examination. 
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14. Protest. 

Any person may protest the right of any applicant to be admitted to 
the practice of law either by examination or as a matter of comity. 
Such protest shall be made in writing, signed by the person making the 
protest, and bearing his home and business address, and shall be filed 
with the Swretary of the Board not later than July 1 5  previous to the 
date on which the next succeeding examination is to be held. The 
Secretary shall immediately notify the applicant of thi3 protest and of 
the charges therein made; and the applicant may thereupon withdraw 
as a candidate for admission to the practice of law at that examination: 
but, in case his withdrawal in writing is not received Ey the Secretary 
by noon of the Saturday preceding the examination, he shall not be 
allowed thereafter to withdraw, and the person making the protest and 
the applicant in  question shall appear before the Board at  ten o'clock 
a.m. of the Monday preceding the examination, whereupon the Board 
shall proceed forthwith to hear the matter and to make auch disposition 
thereof as in its judgment seems just and in accordance with these rules 
and with the laws of Korth Carolina. The protest shall not be made 
public unless and until the final disposition of the matter has been 
determined adversely to the interest of the applicant. 

15. CertiAcates Not Conclusive. 

Certificates furnished by an applicant shall not be conclusive upon 
the Board as to the facts therein stated; it shall make such investigation 
as it sees fit into the character of an applicant and the facts relating 
to the question as to whether or not he has complied with these rules; 
and, if i t  desires, it may require the applicant to appear in person 
before it, or before some person designated by it, at  or before the time 
of the examination which the applicant is seeking to take, for the pur- 
pose of eliciting from him additional information. A11 information 
furnished to the Board by an applicant, and all answe1.s to questions 
upon blanks furnished by the Board, shall be deemed material. 

16. Effect of Disbarment. 

No one who has been disbarred to practice law in thirj or any other 
State, or by any Federal court, and whose sentence of disbarment has 
not been rescinded, and whose license to practice law has not been re- 
stored, shall be allowed to stand any examination held after the adoption 
of these rules, nor shall he be admitted to practice law in this State by 
comity or otherwise. 

17. Comity. 

Any person duly licensed to practice law in another State may be 
licensed t o  practice law in this State without examination, if attorneys 
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who are licensed in this State may be licensed without examination in 
the State from which he comes, upon the applicant's furnishing to the 
Board a certificate from a member of the court of last resort of such 
State that he is duly licensed to practice law therein, and that he has 
been actively engaged in the practice of law for five years or more, is in 
good professional standing, with no charges undisposed of against him 
as to professional conduct, and is of good moral character and a proper 
person to be licensed to practice law, together with a certificate from 
two practicing attcrneys of such State, practicing in the court of last 
resort, and two persons who are not attorneys, as to the applicant's 
good moral character, whose signatures shall be attested by the clerk of 
the court; and upon the applicant's satisfying the Board that he has 
cornplied with the provisions of Rule 5 relating to citizenship and resi- 
dence in North Carolina. 

18. Fees. 

(a )  Each person registering in accordance with Rule 7 shall, at the 
time of registration, pay to the Secretary one dollar; and the money 
derived from the payment of registration fees shall be used to defray 
the expenses of administering Rule 7 and the other expenses of the 
Board. 

( b )  All applicants to take examinations held after the adoption of 
these rules shall pay to the Secretary a filing fee of one dollar and fifty 
cents, and shall deposit with him an additional sum of twenty-two 
dollars, of which last named sum two dollars shall be considered a 
deposit to pay for license if issued. Any applicant who shall fail to 
pass the examination shall receive a refund of twelve dollars from said 
twenty-two dollars so deposited. 

19. Issuance of License. 

Upon compliance with these rules the Secretary shall issue to each 
successful applicant a license to practice law in North Carolina, the 
same to bc in such form as may be prescribed by the Board. 

I, Henry M. London, Secretary of the Board of Law Examiners of 
North Carolina, do hereby certify that the foregoing nineteen rules 
constitute a true and correct copy of "Rules Governing Admission to 
the Practice of Law in the State of North Carolina," adopted by the 
Board of Law Examiners of North Carolina on July 26, 1935, and 
recommended by the Board to the Council of The North Carolina State 
Bar on that date. 
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IN WITKESS WHEREOF, I have hereunto set my hand and the seal of 
the Board of Law Examiners of North Carolina, this the first day of 
August, 1935. 

(SEAL.) HENRY M. LONDON, 
Secretary. 

I, Henry M. London, Secretary of the Council of the North Carolina 
State Bar, do hereby certify that the foregoing and attached nineteen 
rules constitute a full and complete copy of "Rules Gorerning Admis- 
sion to the Practice of Law in the State of North Carolina," submitted 
by the Board of Law Examiners of Korth Carolina and approved by 
the Council of The North Carolina State Bar on the twenty-sixth day 
of July, 1935. 

IN WITNESS WHEREOF, I have hereunto set my hand. and the seal of 
The North Carolina State Bar, this the first day of August, 1935. 

(SEAL.) HENRY M. LONDON, 
Secretary. 

Pursuant to authority of Chapter 210, Public Laws 1933, and at  the 
request of the Board of Law Examiners, it is ordered tkat the foregoing 
Rules Governing Admission to the Practice of Law in the State of North 
Carolina be published in the forthcoming volume of the North Carolina 
Reports. This the 6th day of September, 1935. 

SCHENCK, J., POT the Court. 



ANNOUNCEMENT OF DEATH OF ASSOCIATE JUSTICE 

WlLLlS J. BROGDEN 

Associate Justice Willis J. Brogden died at  his residence in Durham 
on Tuesday, 29 October, 1935, at  5 :05 p.m. That evening Chief Justice 
Walter P. Stacy, Justices Heriot Clarkson, George W. Connor, and 
Michael Schenck, associates of Justice Brogden on the Supreme Court, 
made the following expression : 

"The death of Associate Justice Willis J. Brogden is a distinct loss 
to the judiciary and to the people of the State. The personal feeling 
that has come to each member of the Court is one of profound sorrow 
and regret. 

"He pursued his work with great industry and unremitting toil. I t  
is not too much to say that he sacrificed himself upon the altar of duty. 
We shall miss his ready wit, hearty laugh, and never-failing helpfulness. 
We desire to express our sympathy and condolence for his bereaved 
family and the people of North Carolina, whom he served with great 
devotion and unrelenting zeal." 

On Wednesday, 30 October, 1935, the Court assembled at  10 :00 a.m., 
and the Attorney-General formally announced to the Court the death of 
Justice Brogden, as follows : 

"Your Honors : 
"It is with painful regret that I have to announce the death of 

Associate Justice Willis J, Brogden. I move this Court i t  now adjourn 
in recognition of our sorrow and loss and in respect to his memory.'' 

Chief Justice Stacy made the following expression in reply to the 
announcement of the Attorney-General and to his motion that the Court 
adjourn : 

"The Court has heard the announcement of the Attorney-General with 
solemn appreciation of the distinct loss that has come to the State and 
its people in the death of their Associate Justice Willis J. Brogden. 

"He was not only a superb lawyer and splendid judge, but a choice 
spirit as well. His  was a philosophy of good humor, frank acknowledg- 
ment, and fair  play. The Commonwealth is richer that he lived and 
labored in it. I t  is poorer that he is gone. H e  was a noble fellow-a 
great-hearted fighter for the right. The lives of many have been en- 
riched by the rare charm of his friendship, and in the hearts of those 
who knew him best, his immortality will abide. 

"In recognition of his great worth, and as a mark of respect to his 
memory, the Court will row stand adjourned until Friday morning a t  
ten o'clock." 



ADDRESS 

BY JUNIUS PARKER, ESQ. 

ON 

PRESENTATION OF A PORTRAIT 

OF THE LATE 

W l  LLIAMSON WHITEHEAD FULLER 
TO THE 

S U P R E M E  C O U R T  O F  N O R T H  C A R O L I N A  

BY H I S  FAMILY 

10 D E C E M B E R ,  1935 

Ma,y it please Your Hmors: I have been asked by Mrs. Fuller, her 
son and daughters, to speak for them in presenting to the Court this 
excellent portrait of their husband and father, W. VT. FULLER, ESQ. 
They hope that it will take its place here among the portraits of North 
Carolina lawyers who have aided this Court in attaining and maintain- 
ing its high position among the appellate courts of America. I t  is fitting 
and in accord with precedents that, accompanying thls portrait, there 
should be an attempt to characterize and appraise the Enan and his life. 

WILLIAMSON WHITEHEAD FULLER was born on Auglst 28, 1858, in  
Fayetteville, North Carolina, the son of Thomas C. Fuller and Caroline 
Douglas Fuller-born Whitehead. His  academic education was at  
Little River Academy, then a school of high repute near Fayetteville, 
the Horner and Graves Academy, then a notable school at Hillsboro, and 
the University of Virginia. H e  read law at the law ,xhool of Judge 
Dick and Judge Dillard at  Greensboro, and was admitt3d to the bar at  
the January Term, 1880, of this Co'urt. H e  began the practice of the law 
a t  Raleigh in  association with Merrimon & Fuller, a firm then composed 
of Judge Augustus S. Merrimon and Judge (then Colonel) Thomas C. 
Fuller, which had succeeded, during 1879, Merrimon, Fuller & Ashe, a 
firm of which Capt. Samuel A. Ashe was also a member. Early in 1881 
he moved to Durham, and for a short while practiced law there in asso- 
ciation with W. S. Roulhac, Esq. Following the death of Mr. Roulhac 
he practiced law in Durham without a partner until in  1889 he formed 
a partnership with his brother, Frank L. Fuller, Esq., which continued 
until 1895. H e  moved then to New York, and, until his retirement in 
1912, he practiced law there. I n  1880 he married Annie M. Staples, of 
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Greensboro, and they had six children: Thomas Staples Fuller, a mem- 
ber of the bar of this Court and now a practicing lawyer of New York, 
Janet Douglas, Margaret Hereford, Caroline Whitehead, Annie Norman, 
and Dorothy. One of these, Annie Norman, who had become Mrs. 
Drury, died in  1917, but Mrs. Fuller and all the other children survive. 
From his retirement in 1912, Mr. Fuller lived at the country home he 
had built at  Briarcliff Manor, near New York, and on August 23, 1934, 
he departed this life. H e  never held nor sought public office. During 
his residence in New York he was at one time or another a trustee of 
the Endowment Fund of the University of Virginia, President of the 
New York Southern Society, President of the North Carolina Society 
in New York, and President of the New York University of Virginia 
Alumni Society. 

The foregoing is a statement of what are usually deemed nlaterial 
biopaphic facts, but short and simple as the statedent is, the life and 
the personality of Mr. Fuller abounded in  interest and charm. We who 
knew him well doubt whether we shall look upon his like again. 

I n  our estimate of any man, emphasis may conceivably be placed on 
one or more of three aspects: What he has, what he does, and what he 
is. I leave out of consideration the first of theseal though,  subcon- 
sciously at  least, we are prone to think that accumulation of wealth is 
a sort of measure of success in life-because it certainly was not in  the 
gamut of his ambition or scheme of life. I t  is the other two aspects 
that are to be considered in attempting to characterize him: What did 
he do 2 What manner of man was he?  These two aspects undoubtedly 
are related to each other: What a man is-in mind, character, and 
personality-is above all things influential in conditioning and limiting 
his activities and achievements. I t  is true, also, that the activities of 
a man have influence in the development, and so the final quality, of his 
mind, character, and personality. Notwithstanding these influencaes and 
interrelations, there is a distinction between what a man does and what 
he is, so that, occasionally at least, we meet men whose achievements 
have been indubitably notable but whose personal qualities are not sig- 
nificant; on the other hand, we meet men whose achievements have not 
been notable, but whose very being is a delight and benediction to those 
with whom they come in contact. 

I n  both of these aspects Mr. Fuller's life was engaging and distin- 
guished. I t  was a life, too, that to an unusual degree may be inspected 
in these two aspects separately, because of its sharp division between a 
period of activity and a period of retirement: From 1880 to 1912 he 
lived a life in  which personality and its qualities were important, but 
which was primarily activity and achievement. From 1912 to 1934 his 
activities, principally friendly and benevolent, were worth while to a 
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great many people, but he was interesting, primarily and principally, 
because of what he was and not because of what he did. 

Of his period of activity, let us look first at  his professional achieve- 
ments in North Carolina. He came to the bar before he was twenty- 
two years old. H e  moved to Durham almost p r e c i d y  contempora- 
neously with the formation of Durham County. He  left Durham and 
North Carolina before he was thirty-seven years old. At that early 
age he mdoubtedly had achieved the most lucrative practice in North 
Carolina. He  undoubtedly was accounted by the judgcs and the bar of 
the State as one of the half dozen of its best equipped and ablest prac- 
titioners. H e  was not a specialist, but covered the whole field of law as 
practiced in North Carolina. Members of the North Carolina bar then 
achieved, and perhaps yet achieve, their general reputa~ions principally 
in trial work. I n  any trial-whether the issues of fad, had to do with 
the guilt or innocence of one accused of a petty crime, or whether the 
issues were so pervaded and affected by equitable cons derations, or so 
involved, that in most states they would be tried by a chancellor- 
he was without a superior in the courts in which he practiced, and to 
those of us who had to contend with him he seemed without a rival. 
His ability in arguments addressed to a trial judge or to an appellate 
court was as remarkable as his ability before a jury. As would best 
serve his cause, he was terse and homely, but always urbane and gra- 
cious, or scholarly and philosophic, but always practical and persuasive. 
I n  his office-in advising with respect to, and operating the legal ma- 
chinery of, a business matter; in the administration of estates; drafting 
contracts; taking care of legal details incident to business misadrenture- 
he was as efficient as he was in the trial of causes or in his arguments 
in appellate courts. His  practice extended beyond Durh,im County, not 
because he sought its extension, and not because there were days of 
idleness in Durham, but because his efficiency became notable and known 
beyond the borders of his own county. He  was at  home and distin- 
guished in every court, state and federal, to which a North Carolina 
lawyer goes. H e  was at home as well, practical, wise and helpful, in 
every sort of conference in which a North Carolina lawyer participates. 
I think he never tried a case in admiralty, and while he appeared in 
at least one patent case, he would hare resisted the suggestion that he 
was a patent lawyer. With these two exceptions (ano they are not 
within the activities of the general practitioner anywhere) he was a 
master in  all the activities of a North Carolina lawyer-eminent if not 
preeminent in every one. 

I n  1890 Mr. Fuller was counsel in  Durham of W. Duke Sons & Corn- 
pany, large and prosperous manufacturers of tobacco tmd cigarettes. 
I t  was in  that capacity that he, in that year, c~ooperated in the organiza- 
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tion of The American Tobacco Company. Each of the five manufac- 
turers who participated in that organization was represented by his own 
counsel. Mr. James B. Duke, by virtue of his genius in business and 
organization, became the head of The American Tobacco Company. I t  
was Mr. Fuller, then a little over thirty, and not one of the other and 
more conspicuous lawyers who had been active in the organization of 
the company, who was called on from time to time to advise Nr .  Duke 
and his associates in the early activities of the great industrial enter- 
prise they had launched. I n  1895 these calls had become so frequent 
that he was asked, and consented, to more his residence to New York 
City. From that time until his retirement in 1912 he de~roted himself 
to the service of The American Tobacco Company. The corporations 
that were his clients became numerous, and they existed under the laws 
of several states and several foreign countries, and they did business in 
every state and nearly every foreign country. Their business activities 
were of various kinds. But they were all connected in some way with 
The American Tobacco Conlpany. 

I t  is a mistake to belie~e that a legal question is interesting only in 
proportion to the amount of money or property involved. Whether it 
concerns common law, equity, commercial law, or practice, the litigation 
upon whose outcome there depends only a trifling sum may engage the 
ability and interest of the real lawyer as completely as if there were 
millidns at stake. The trend of jurisprudence may be influenced, too, 
by small as well as by large cases-if you measure the case by the amount 
at issue. Reviewing Mr. Fuller's professional life in Xorth Carolina 
and comparing it with his professional life in New York, I realize that 
in Kew York he was engaged in larger matters-though the Sort11 
Carolina lawyer has in hand larec matters, too. But I am not sure 

u 

which life was the more interesting or significant from the lawyer's 
standpoint. I n  New York questions of inheritance, descent, and distri- 
bution 110 longer engaged him. He had litigated cases, but matters of 
uractice wereleft b i  him to associates more familiar than he with the 
practice in their particular courts. Real estate law, with all the fasci- 
nating common law learning that is a part of it, mas not for him. H e  
had little experience in New York with the ordinary phases of commer- 
cial law-the law of commercial paper, of checks, and bills-of-lading. 
Litigation involving the constructi& of contracts might have been, but 
were not, within his activity-he drew or participated in drafting many 
and complex contracts, but it is a tribute to him that, so far as I recall, 
no resort to a court was ever made to construe even one of them. 

The practice of law by Mr. Fuller in New York, though, was not 
u-ithout intense interest from the professional standpoint: A temporary 
but widespread and vehement objection to the consumption of cigarettes, 
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which found expression in statutes passed in several states to prohibit 
their sale, carried him into many courts throughout the country in cases 
that involved the constitutional boundary between the police power of 
the state and the exclusive power of the federal government to regulate 
interstate commerce. Litigation participated in by him helped to clarify 
the jurisprudence, particularly of New Jersey, in the matter of corporate 
reorganization. He  had to give consideration to important and difficult 
questions of taxation, state and federal. The enactment of the Federal 
Anti-Trust Law was substantially contemporaneous with the formation 
of The American Tobacco Company, and he watched, and was a part 
of, the whole interesting derelopment of the law on the subject of inter- 
corporate relationship and industrial monopoly from the Knight case, 
in which the Court held that manufacturing enterprises were not within 
the valid operation of the Federal Anti-Trust Law at all, until and 
including the determination by the Court that the American Tobacco 
combination itself must be dissolved. This outcome, it should be added, 
was not because of any transaction which Mr. Fuller had advised, nor, 
for that matter, against which he had advised, but resulted from the 
creation and application by the Court of the famous and perhaps whole- 
some "rule of reason"-a rule of construction that makes a statute, and 
a penal statute at that, very like a constantly developing principle of 
equity jurisprudence, and condemns a result reached over a period of 
years if the Court concludes, as of the time of its judgment, that such 
result is within the ban of the legislative intent. Following that deci- 
sion, and as the last of his professional activities, he cheerfully, cour- 
ageously, and with high sincerity of purpose, cooperated with other 
counsel, officers of the companies affected, the Attorney-General of the 
United States, and the United States Circuit Judges in New York, '(to 
bring about a condition in harmony with the law" with the smallest 
possible injury to thousands of security-holders. Besides all these activi- 
ties, purely professional, during the years of his active life in New York, 
he rendered constant day by day service as counsel and adviser of his 
client and its officers and employees, where considerations of law, of 
business, of policy, and of propriety, were all involved. I n  New York 
he had all the duties of the general counsel of a great enterprise, and 
was eminent in the discharge of every one of them. 

When we turn from Mr. Fuller's achievements to the qualities and 
mode of life that made these achievements possible, we naturally think 
first of his genesis, the qualities of his stock. His maternal grandfather 
was TVilliamson Whitehead, for whom he was named. His  maternal 
grandmother, Janet Douglas Whitehead, was born Eccles. Williamson 
Whitehead was a successful and highly respected merchant in Fayette- 
ville. The Whitehead family, though, and the Eccles family, have not 
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many kin in  North Carolina or in America. They were, not long 
before Mr.  Fuller's generation, a part of the large and fairly long- 
continued Scotch immigration that  made the Cape Fear section of Korth 
Carolina a Southern Nova Scotia. Through a paternal ancestor, Bar- 
tholomew Fuller, he was a second cousin of Edwin W. Fuller, whose 
"Sea Gift" and "Angel in  the Cloud" were, i n  fiction and poetry, re- 
spectively, North Carolina classics in  the last decades of the nineteenth 
century. Through the same ancestor he was a second cousin of Patrick 
Henry Winston, Sr., and so was of kin to the Winstons of his own 
generation, who have achieved so much in law, letters and scholarship. 
Through his grandmother, born Robateau, he was a second cousin of 
Mrs. Allison 3'. Page, and so was of kin to the Pages of his own genera- 
tion, distinguished for their business achievements and public service. 
Through his great-grandmother, born Cooke, he was a third cousin of 
Judge Charles 31. Cooke, a finely typical North Carolina lawyer whose 
memory still abides. I n  his lineal ancestry there seem to have been 
no lawyers until the generation immediately preceding his own. Hi s  
father, Thomas C. Puller, was notable in every branch of the law, but 
was primarily a n  effective and eloquent advocate. An uncle, Bartholo- 
mew Fuller, of less general fame, was esteemed by all who knew him as 
a sound and cultured lawyer. I n  his own generation the inheritance 
that urged him to, and fitted him for, the practice of the law, found 
expression in  his two brothers, capable and eminent lawyers, and is  car- 
ried on worthily in  the generation that  has followed him. 

The qualities of character and mind that were in his blood showed 
constantly in him and his life. They were innate in him and were 
developed by the life he lived. Integrity and a keen sense of right 
and wrong were his by inheritance and, while integrity is perhaps 
neither enhanced nor abated by one's career, I verily believe that a 
discriminating and just sense of the difference between right and wrong 
-the difference between propriety of conduct and impropriety-is de- 
veloped and refined in  the proper practice of the law to a greater extent 
than in the pursuit of any other profession or rocation. A gift for lucid 
exposition and persuasive utterance was his by nature, and that, too, was 
increased by his culture and his activities. H e  had alnays personal 
charm and distinction, and, akin to them, the endowment that is very 
real, though i t  baffles adequate definition or description, that me call 
"personal magnetism." This last is a quality that  standing alone gives 
no assurance of a successful life, but when combined with character and 
high mentality adds enormously to the effectiveness of those two basic 
qualities. Even strangers were drawn to him and, as with the magnet 
and metal filings, the closer the approach the greater the drawing- 
power. 
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I n  his professional life there was undoubtedly a combination of good 
fortune with his own energy and capacity. His  father had been con- 
sulting counsel for some of the large business enterprises in Durham, 
and so he was introduced without wearisome waiting into the practice 
of the law-by no means lucrative at first, but sufficier t in extent to give 
opportunity for industry and energy. His  marriage Gas early and for- 
tunate, and his home life was happy and restful. H e  was in Durham- 
first when it was a village, then a town, and before he left it a city-and 
it was always throbbing with life and growth. His  friend and client, 
James B. Duke, was a colossus in business, and induced him to a larger 
field of action. All this was good fortune, but it rnight all, but for 
efforts of his own, have been of no avail. Even in his young days he 
sowed no wild oats-and the sowing of wild oats, to say nothing of their 
reaping, takes toll of time and energy. He was seriously bent, so long 
as he was active at  all, on the business of life, and even more seriously 
bent on serving every client-however large and however small the 
matter involved-to the best of his great ability. I n  this service he 
spent himself without stint and without economy. 

These were the characteristics-inherent qualities and habits of life- 
that made the man as he seemed to be to those who knew him in the 
years of his achievement. 

Early in 1912 Mr. Fuller retired from all professional activity. From 
then until the end, more than twenty-two years, he lived the life of a 
cultivated gentleman at his beautiful home overlooking the Hudson. 
His visits to New York City were not numerous, because, much as he 
enjo.yed his fellow men, or some of them, he found the city irksome. 
He enjoyed his visits to North Carolina because he loved its very soil, 
but even here he loved best the places where the soil if, visible. He  lost 
none of the personal qualities that characterized his years of activity, 
and perhaps gained no new qualities-but there was a change of empha- 
sis. Clarity of mind remained, but sentiment was p3rmitted a larger 
placo in his thought and his life than in the years that were past. A 
whimsical humor that had been held in check was permitted its full 
play, to the delight of those who had the double advantage of his friend- 
ship and his companionship. A talent which had always been a signifi- 
cant part of him, the talent for friendship, became positive genius. 
During the years of his activity he had enjoyed good books, and in the 
years of retirement he gave longer hours to that indulgence. He  came 
to kuow and appreciate pictures and sculpture. Most cf all, he loved the 
loveliness of natural things-flowers and trees, the flov of the majestic 
river and the palisades beyond, the colorful pageant of the dying woods 
that we call Autumn, and the recurring mystery of the resurrection that 
we call Spring. The gift for rhyme and rhythm that was conspicuous 
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in his cousin, Edwin W. Fuller, was his, too, as he discovered in his days 
of leisure. He used it, though, only for the pleasure it gave himself and 
his family and intimate friends, and made it the rehicle for the expres- 
sion of his devotion to his friends, his loyalty to institutions-the Pres- 
byterian Church, for instance-and his joy in the beauties of the 
natural world. 

I must dwell a moment more on his rare gift for friendship. I do not 
mean that he was the friend of man-he was not especially interested 
in man in the abstract. Nor do I mean that he was the friend of all 
men-indeed, while he tried to be just in his judgments, there were some 
men he did not like at all. His  friends, though, he would think for and 
work for and suffer for with all his mind and heart. And as he gave 
his own affection. so he won and held the affection of others. A diverse 
company come to the mind of one who knew him and his friendships: 
There were governors and senators, and those who claimed to be only 
politicians. There were college presidents and poets and sculptors and 
men of real learning and men of only quaint and curious lore. There 
were captains of industry and men of inherited wealth who had never 
been in the market-place. There were lawyers and judges-some of 
them cultured and able and some whose culture and ability only his fond 
and partial eye could see. There were plain and unlearned, but genuine 
and sterling, folk. There was the colored marl in Fayetteville who, 
when he came to make his will, thought of "Mr. Willie" as his wisest and 
truest friend. There was the colored man in Durham who, long after 
Mr. Fuller left Durham, was the proud possessor of clothes given him by 
"Mr. Willie," and who when accused of bootlegging, felt an assurance, 
justified by the event, that no jury in Durham County "was gmine to 
send Mr. Willie Fuller's coat to jail." I know not what test admitted 
one into the circle of his friends. But those who were in that circle 
were the better, and by much the happier, for being there. 

The long restful afternoon and evening of Mr. Fuller's l i f e w i t h  its 
share of serene, sunlit hours and its share of clouds-ended, so far as it 
was of this world, in the sunset of August 23, 1934. But the glow of 
that life lasts far  beyond the setting of the sun. Not for many a year 
will his face and figure and radiant personality go from the memory 
of them that loved him, nor will the tradition of him and his deeds and 
words go from them who from their fathers know of him. "The days of 
the life of a man may be numbered, . . . and his name shall be 
perpetual." 
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REMARKS O F  CHIEF JUSTICE STACY, UPON ACCEF'TING PORTRAIT 
OF WILLIAMSON WHITEHEAD FULLER. IN THE SUPREME 

COURT ROOM. 1 0  DECEMBER. 1935. 

W. W. FULLER, who returns to us in remembrance today, was a dis- 
tinguished member of a family in which legal ability has long been a 
notable trait. Endowed with unusual native intelligence, educated in 
the best schools of his day, brilliantly successful in his profession, he 
steadfastly adhered throughout a long and useful life to the funda- 
mentals. He  kept himself firmly rooted in the soil. H e  put first things 
first. 

The changing scenes of a rapidly developing industrial system forced 
him to move to the metropolis of the Nation. There lie acquitted him- 
self as a lawyer with honor and distinction, but his roble spirit never 
changed. H e  was the same "Mr. Willie" to the humble Negro servant 
who had known him in his youth. He  retained his devotion to the 
abiding institutions of his native heath. H e  still delighted to return to 
the ancestral home in the spring to see the wistaria in bloom. With a 
brilliant career at  the bar behind him, he returned to the farm, there to 
enrich his great soul at Nature's fountain. He  was indeed a part of 
all that he had known. All nature interested him. No man was so 
humble as not to feel a comradeship for him, none so high in power and 
prestige as not to respect his ability and admire his character. 

The out-of-doors refreshed his soul continually. He  was fully and 
keenly alive. H e  had poise, dignity, urbanity, and prestige, for he was 
a master in  all that he undertook to carry out, but there was nothing of 
ponlposity in his make-up. His  was a great inheritance, the best that 
the South could offer; he lived in days that sorely tried the traditions 
of an age materially crushed by war; there was great temptation to 
forsake the old for the new, but while ever alert to the developments of 
a new day, achieving great success, he remained in spirit an heir of the 
noblest traditions of the Old South. 

We are glad to have this portrait of a distinguished lawyer and a 
great gentleman. The marshal will hang i t  in  its appropriate place. 
The fine appreciation of his life and character by his friend and ours 
will be published in the forthcoming volume of the Reports. 



I N D E X .  

Actions. 
A Grounds and Conditions Precedent. 

c Causes Arising Out of Violation of Crimiural Law 
A plaintiff may not maintain a civil action based upon his own violation 

of the criminal law of the State. Repiolds v. Rey~olds ,  428. 

B Forms of Action. 
n Legal a11d Equitable Remedies 

Legal and equitable rights and remedies are now determined in one and 
the sanie action. Const. of N. C., Art. IFT, see. 1. Regnolds v. 
Reynolds, 578. 

C Joinder and Consolidation of Actions. (What causes and parties may 
be joined in complaint see Pleadings D b.) 

e Co?isolidation b y  Trial Court 
Consolidation of summar3 proceedings on bond of clerk instituted 

under C. S., 356, with action instituted by other creditors of clerk 
held not error. Power Co. v. Yount, 182. 

Appeal and Error. ( I n  criminal cases see Criminal Lan- L.) 

A iSatnre and Grounds of Appellate Jurisdiction of Supreme Courf. 
a In  General 

When the lower court has no jurisdiction of motions made in the cause 
after judgments, the orders of the court upon such nlotions do not 
determine the rights of the parties, nor can such rights be adjudi- 
cated in the Supreme Court upon appeal. S. 2.. Lumber Co., 347. 

e Academ~c Questions 
1. Where i t  is conceded on appeal that t he  election sought to he enjoined 

by plaintiffs has been held, plaintiffs' appeal presents a moot ques- 
tion, and will be dismissed. Lucas c. Comrs. of Beaufort, 600. 

2. The courts mill not determine the constitutionality of a statute except 
in cases clearly calling for the exercise of judicial power, and the 
courts will not render advisory opinions on constitutional questions. 
Kewman v. Comrs. of Vance, 675. 

f Parties Who X a g ~  Appeal 
1. Where receivers are not authorized by the court, expressly or by 

implication, to appeal from a judgment adverse to them, their ap- 
peal will be dismissed in the Supreme Court. Kenny Co, v. Hotel 
Co., 295. 

2. Where a party, through her duly appointed attorney, states in her 
brief on appeal from a judgment based upon a family agreemelit for 
the distribution of the proceeds of trust estates, that  she asks noth- 
ing further for herself, but is interested only in presenting the rights 
of her minor infant, represented in the action by a next friend 
duly appointed, such party may be heard on appeal as an amicus 
curce as  the mother and natural guardian of her infant. ReywTds 
v. Reynolds. 578. 
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Appeal and Error-contznucd. 
B Presentation and Preservation in Lower Court of Grounds of Review. 

b Theory of Trial 
1. An appeal will be determined in accordance with the theory of trial 

in the lower court. .2postle z). Ins. Co., 95 ; Coval Gables v. Syers, 
426 ; Ammons v .  Fisher, 712 ; Pnlccrixer Co. v. Jevnings, 234. 

2. Insurer's contention that insured accepted a check in full payment 
of insured's claim under a disability clause in a policy of group 
insurance held untenable upon the theory upon which case was 
tried, there being no pleadings or issues on this phase of the case. 
Gossctt v. Ins. Co., 152. 

3. Where it  is admitted on appeal that there was error in dismissing 
the action upon the ground upon which the judgm13nt dismissing the 
action is based, the judgment inust be reversed, since the al)l~eal 
must follov the theory ~f trial in the lower court. T17ilson 1;. Hood, 
200. 

4. A point of law debated on brief but not mooted in the trial court 
nor supported by the record, will not be decided on appeal, but in 
this case, as  a new trial is awarded upon exception to the court's 
refusal to give instructions requested, the parties will have oppor- 
tunity to be heard on the matter upon the sul~sequent hearing. 
Culhoun v. Highway Corn., 424. 

5 .  Where plaintiff assumes the burden of proof a t  the 'rial and does not 
there contend that the burden is on defendant, plaintiff will not be 
heard on appeal to assert that the burden was on defendant. Tl'eb- 
ster v. Trust Co., 759. 

C Requisites and Proceedings for Appeal. 
a Uaking, F t l ~ n g ,  and Service of Statement of Case on P ppeul ( In  crim- 

inal cases see Criminal Law L a.)  
1. When the trial court leaves the bench Friday preceding the last day 

of the term, stating lie would not adjourn court, but would let the 
term expire by limitation, and no further business is transacted by 
the court a t  the term, the time for filing cases on appeals taken a t  
the term will be computed from the Friday the court left the 
bench and not the Saturday following. Edwards v. Perry, 252. 

2. Where appellant is one day late in filing his statement of case on 
appeal, although the case would have been filed within the time 
allowed except for the fact that the court left the bench one day 
before the expiration of the term, appellee's motion in the trial 
court to strike out the purported statement of case 011 appeal, 
because not filed within the time fixed, is properly allowed, though 
the circumstances may have justified an application for writ ( f 
certiorari. Ibid. 

:I. When appellee fails to return appellant's statement of case on appeal 
with objectious within the time prescribed, the :~ppellant's state- 
ment of case on appeal prevails by operation of law. C. S., 643. 
Coral Gables v. Avers, 426. 

E The Record. 
a Necessary Parts  of Record Proper 

The pleadings, issues, and judgment appealed from are necessary parts 
of the record proper, Rule 19 ( I ) ,  and where the judgment alone 
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Appeal and Error E a-continued. 
appears of record, the appeal will be dismissed, since the pleadings 
are  essential to advise the Court as  to the nature of the action or 
proceedings, the judicial knonledge of the Court being limited to 
matters properly appearing of record. Goodman v. Goodman, 416. 

h Questions Presented for Review on Recovd 
1. Where a judgment entered in the cause is stricken out and another 

judgment entered in lieu thereof, exceptions to the signing of the 
first judgment and to the findings supporting such judgment a re  
unavailing on appeal. Horelami u. Wamboldt, 35. 

2. Where the answers of the jury to the first two issues renders the 
answering of the third issue unnecessary, an exception to the ad- 
mission of evidence relating to the third issue becomes immaterial 
and need not be collsidered on appeal. Puloerixer Co. v. Jennzngs, 
234. 

F Exceptions and Assignments of Error. 
n Time of Taking and Necessity for  Exceptions 

1. Appellant's assignmelit of error to the trial court's refusal to submit 
the issue as  tendered by him cannot be considered on appeal where 
there is neither objection nor esceptioil taken on the trial to the 
court's refusal to submit the issue as tendered or to the issue a s  
submitted by the court. Rtadiem v. Hnrvell, 103. 

2. Only questions presented by exceptions duly taken can be reriewed 
by the Supreme Court on appeal. Ejird v. Smith, 394. 

b Form and Suflcictwy of Exceptions 
1. An exception to the signing of the judgment appealed from. without 

exception to the findings of fact or the failure to find facts support- 
ing such juclgment, confines the appeal solely to whether error is 
apparent in the record proper. 3IoreZand v. Wamboldt, 35. 

2. Where there are  no findings of fact or request therefor, the Supreme 
Court, on appeal, will not attempt to ascertain the material facts 
from conflicting affidavits, upon a sole esception to the judgment. 
Poindexter v. Call, 62. 

3. Where a jury trial is waived, and there is no exception to the findings 
of fact by the court presenting defendants' contention that certain 
of the findings are  not supported by evidence, the findings are con- 
clusive and defendants' contention cannot be considered on appeal. 
Ins. Co. v. Uurdock, 223. 

4. Where appellant requests no findings of fact, his exception to the find- 
ings of fact without specific exception to any particular finding 
cannot be sustained on appeal. Ingram v. Vortgage Co., 329. 

5. Where there are  no exceptions to the findings of fact by the referee, 
an appeal upon exceptions to his conclusions of law must be deter- 
mined in accordance with his findings of fact, the findings, in the 
absence of exceptions thereto, being conclusive both in the Superior 
Court and in the Supreme Court upon further appeal. Salisbury 
v. Lyerly, 386. 

6. Where the only assignmellt of error is  based on appellants' e scep  
tion to the judgment, and the judgment is supported by the find- 
ings of fact, the judgment will be affirmed on appeal. EfLrd v. 
Smith, 394. 
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7. Where appellant does not except to the court's x d e r  allowing de- 

fendant's motion for judgment a s  of nonsuit a t  1he close of all the 
evidence, and the sole exception is to the judginent, the order is 
not subject to review on appeal, and the judgment will be affirmed 
when no error appears upon i ts  face. Harrelson v. Bottling Co., 
704. 

c On Appeals from Judgments of Superior Court Afirming or Reversing 
Judgment of Inferior Court 

1. Where Superior Court affirms judgnient of county court, appellant 
should bring forward only rulings deemed erro3eous. Jenkins v. 
Castclloe, 406. 

2. Where, on appeal from judgment of the general county court to the 
Superior Court on matters of law, the Superior Court overrules 
each of the exceptions relied upon by appellant, ulmn further appeal 
to the Supreme Court the appellant should bring forward each 
ruling of the Superior Court on the exceptions deemed erroneous, 
and properly group them and assign same as  error, Rule 19 ( 3 ) ,  
and where appellant merely assigns as  error ''thl. judgment of the 
Superior Court," the appeal will be dismissed or the judgment 
afirmed. Harrell I;. White, 409. 

G Briefs. 
c Abandonment of Emceptions by Failure l o  Discuss Same i n  Briefs 

Where defendant takes no exception to the portion of the judgment 
holding adversely to him on a point of law constituting one of his 
grounds for demurrer, and on appeal from the judgment overruling 
the demurrer, fails to discuss this aspect of the case in his brief or 
cite authorities, Rule 28, defendant will be deemed to have aban- 
doned his contention in respect to this aspect of the case. Bailell 
I;. Roberts, 532. 

H Dismissal of Appeal. 
a On Proccduml G~.ou)cds 

1. Where appellant's statement of case on appeal is properly stricken 
out for appellant's failure to file same within tl-e time fixed, ap. 
pellee is not entitled to a dismissal of the appeal, and appellant 
may prosecute the appeal, although it  is the usua practice in such 
circumstances to affirm the judgment, unless error appears upon 
the face of the record. Edwards v. Perry, 252. 

2. Appeal will be dismissed when the record does not (contain necessary 
parts. Goodman v. Goodman, 416. 

c Dismisval as Result of Determinatio?~ of .4dverse Partjl's Appeal 
TTr1iere both parties appeal from a n  order entered in the cause upon the 

report of the referee, and upon plaintiffs' appeal the order is re- 
versed and set aside, the defendant's appeal must be dismissed, 
since there is  no judgment in the record from nhich an appeal 
will lie. Hicks v. Purvis, 227. 

J Review. 
a Matters Reviewable 

1. Ordinarily a n  appeal from a discretionary order of the lower court 
will be dismissed. Smith v. Ins. Co., 99. 
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2. The refusal of the trial court to set aside the verdict on the ground 

that  excessive damages were awarded is not reviewable. Wallel 
v. Hipp, 117. 

3. A motion for a new trial for newly discovered evidence, made in the 
Superior Court on appeal from jntlcment of the county court, ii. 
addressed to the discretion of the court, and an appeal from the 
court's order allowing the motion and remwnding the cause to  the 
county court for a new trial nil1 be dismissed. Jnrreft v. I~Is. Co., 
343. 

4. Defendant mored to set aside the verdict on the ground of nenly 
discovered e\ idence, and for that the verdict was not supl~orted by the 
evidence, and for that  tlie damages awarded Mere excessive. Held: 
The discretitrnary rulincs of the trial court denying the motions are  
not reviewable. Ca??zpo v. Kwss X Co., 816. 

c Of Findings of Fact 
1. Defendant, a foreign corporation, n a s  s e r ~ e d  with uummons hy serr- 

ice upon the Secretary of State in accordance v i t h  C.  S.. 1137. De- 
fendant entered a special appearance and moved to clismiss the 
action for want of juri-diction. Held: Upon the hearing of the 
nioticm. the finding of the trial court. sul~ported by evidence, that 
defendant is not, and n n s  not at the date of service of summons 
upon the Secretary of State, doing business in North Carolina is 
conclusive and not subject to reriem upon apwnl, even concedin,o 
that  there was evidence to the contrary, and judgment dismissing 
the action upon such finding was proper. B T O I C ~  v. Coal Co., 50. 

2. Where the trial court hears the evidence, overrules the findings and 
conclusions of the referee, and malies contrary findings in support 
of his judgment, the Supreme Court, on appeal. will not weigh the 
evidence, but ~vill  affirm the findings of the trial court if they are 
supported by any competent evidence. Vamw11 v. R. R., 397. 

3. Where a finding by the referee is  fully supported by evidence appear- 
ing of record, the inadvertence of the trial court in striking i t  out 
for want of evidence must be held for error on appeal. Co7emat2 
2'. Hood, 430. 

4. Where plaintiff introduces documentary evidence for the purpose of 
attack, the inadvertence of the trial court in  striking out the find- 
ing of the referee in plaintiff's favor supported thereby because tlie 
evidence was introduced by plaintiff, must be held for error. Ibid. 

5. The findings of fact by the trial court upon the hearing of a motion 
to set aside a judgment for excusable neglect, N. C. Code, BOO, are 
conclusive on appeal when supported by any competent evidence. 
Cartcr c. Ando-son, 529. 

d Prcsumptio,?s and  Burden on Showing Error 
1. The burden is on appellant to show error. the presumption being 

against him. Poindexter v. Call, 62; Efird v. Smith, 394. 

2. Where the Supreme Court is evenly divided in opinion, one Justice 
not sitting, the judgment of the lower sourt will be affirmed without 
becoming a precedent. Seay v. Ins. Co., 832; Sondey v. Yates, 836; 
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Smith v. Powell, 837; Beam v. Publishing Co., W7; Martin v. R. R., 
843 ; Joy le r  v. Ins. Co., 843 ; Sessmns v. R. R., 844 ; Hayes v .  Hick- 
ory, M5. 

e Harmless and Prejudicial Error 
1. Where other testimony of like import to testimony objected to is 

admitted without objection. objection cannot be sustained, since 
the admission of the testimony objected to is harmless. Broadmay 
v.  Cope, 85 ; Myers v. Utilities Co., 293. 

2. Exceptions and assignments of error relating to an issue answered 
in favor of appellants will be disregarded on appeal, since errors 
cured by the verdict are not ground for reversal. I n  r e  T17ill of 
Turnage, 130. 

3. The court's refusal to give instructions requestell by defendant on 
one issue of the case will not be held for error where plaintiff mould 
be entitled to recover notwithstanding the jury's answer to such 
issue. Qossett v. Ins. Go., 152. 

4. Error must be prejudicial to defendant in order ;o entitle him to a 
new trial upon appeal. White v. McCabe, 301. 

5. The exclusion of the constitution of defendant mutual benefit associa- 
tion from the evidence held not prejudicial, all material parts of 
the constitution bearing on the controversy having been admitted 
in evidence, and the constitution, including index, comprising sev- 
eral hundred pages. Cordell v. Brotherhood, 632 

6. An exception to the admission of immaterial evidence will not be sus- 
tained when the admission of such evidence is not prejudicial and 
there is plenary competent evidence upon the iwue. Mansfield v. 
Ti7acle, 790. 

f Review of Injunctive Proceedings 
I t  will be presumed on appeal that the lower court found facts sufficient 

to support his judgment when there are no findings of fnct and no 
request therefor. but in injunctive proceedings the Supreme Court 
may review the evidence, and where presumptive findings sufficient 
to support the judgment cannot be approved upon the record, the 
judgment of the lower court will be reversed upon error assigned 
and shown. Harris v. Miller, 746. 

g Questions Xecessary to Determination of Appeal 
1. Where it  is determined on appeal that defendants' motion for judg- 

ment a s  of nonsuit should have been allowed, oth4.r exceptions upon 
which defendants rely for a new trial need not be considered. 
Shoemake v. Refining Co., 124. 

2. Where there is no evidence that  a t  the time of the injury in  suit the 
tort-feasor was an employee of the individual defendants, i t  is im- 
material whether the individual defendants were partners or 
whether the individual defendants were independent contractors 
with respect to the corporate defendant, since the principle of 
respondeat superior is not applicable to the facts:. Ibid. 

3. Where a new trial is awarded upon exceptions duly taken, other ex- 
ceptions relating to matters which may not arise on a subsequent 
hearing need not be considered. Pemberton v, Greensboro, 466. 
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K Determination and Disposition of Cause. 

b Remand 

1. Where it  is conceded on appeal that one of three defenses inter- 
posed a s  grounds for dismissal constitutes the only valid defense, 
and i t  appears that the court did not pass upon such defense, but 
dismissed the action upon another insufficient ground, the case will 
be remanded for further proceedings. Wilson v. Hood, 200. 

2. In  this case the trial court erroneously struck out certain findings 
of the referee. On appeal the court's rulings on the exceptions are  
stricken out, and the facts thus being left in doubt, and the record 
being in unsatisfactory shape to enable the Court to pass upon the 
questions sought to be presented, the case is remanded for further 
proceedings. Colema?~ v. Hood, 430. 

e Setc Trial 

1. Where there is no error in the trial of several issues in the case, 
but there is error in the trial of the issues relating to the amount 
recoverable by plaintiff, a partial new trial may be grantcd on 
appeal, there being no danger of complication since the issues are 
entirely separable. Gossett v. Ins. Co., 152. 

2. Where, in an action by a sheriff to recover compensation for trans- 
portation of ~~r i soners  under the provisions of C. S., 3908, it does 
not appear from the facts agreed how many prisoners were con- 
veyed to jails in other counties by the sheriff or how many miles 
s~lch prisoners were conveyed, a new trial will be awarded on 
appeal in order that the facts necessary to a determination of the 
question may be found and a proper adjudication made thereon. 
Patterson v. Swain Countg, 453. 

I, Proceedings in Imr-er Court After Remand. 

a Jtlrisdictiott aud Pozcos of Lozcer Court 

1. Superior Court may remand to Industrial Commission cause re- 
manded by Supreme Court for judgment dismissing tile proceeding 
for want of jurisdiction. Thompson v. Funeral Home, 178. 

2. h decision of the Supreme Court on a prior a ~ p e a l  constitutes the 
law of the case, both in subsqueut  proceedings in the trial court, 
and on a subsequent appeal. Poz~er  Co.  v. E'o~iilt, 182; Betfs v. 
Jotrcs. 410; Ferrell 1;. I H ~ .  C'o., 420; Groome v. Statcscille, 81.5. 

b Orders and Procedure in Lozcer Court After Rcma~ld 

TTliere judgment of nonsuit against plaintiffs is rerersed on appeal, 
subsequent proceedings in the trial court after the entering of the 
judgment as  of nonsuit which adxersely affected the interests of 
plaintiffs, are vacated. Harris v. .-lycock, 623. 

A decision by the Supreme Court on a prior appeal constitutes the law 
of the case, both in subsequent proceedings in the trial court and on 
a subsequent appeal. Power Co. v. Yuunt, 182; Betts v. Jottes, 
410; Ferrell v. I m .  Co., 420 ; Groun~e v. Statesville, 815. 
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Appearance. 
A Acts Constituting Appearance. 

a General Appearmzcc 
The trustee of trust estates created by wills persmally appeared by 

filing answer to a suit instituted by the wife of the primary, con- 
tingent beneficiary affecting the income from I he trust, in which 
action judgment was entered affirming a familj agreement for the 
distribution of the proceeds of the trust estates, by filing answer to 
a motion in the cause by the guardian of a minor contingent bene- 
ficiary to set aside the judgment so fa r  a s  it  afffcted the interest of 
the minor, and by filing answer to a petition of the heirs setting 
forth a proposed settlement, and only in the last answer filed did 
the trustee question the jurisdiction of the court on the ground that 
the trust 're8 were beyond the jurisdiction of the court. Held: 
The appearance was a general appearance, g i ~ i n g  the court per- 
sonal jurisdiction over the trustee. Rel/?zolds v. Reynolds. 578. 

Arson. 
C Prosecution and Punishment. 

c Suflciency 07 Evidence and Xonsuit 
Evidence that defendant's car was driven away from defendant's house 

shortly before defendant's personal property therein was destroyed 
by fire, and that the car had been driven to the house several times 
during the days preceding the fire. and that the occupants of the 
car were heard in the house, is held insufficient, in the absence of 
evidence that defendant was one of the occupants of the car, to 
resist defendant's motions for judgment as  of nonsuit in a prosecu- 
tion under C. S., 4245 ( a ) ,  although there was ample evidence that  
the fire was of incendiary origin and destroyed personal property 
of defendant which had been insured hy him. S. v. Simms. 459. 

Assault. 
B Criminal Prosecutions. 

c Suflficio~cy o f  Evidence and Sonsuit 
Evidence that  on a certain day poison was put in the tiour in the kitchen 

of the prosecuting witness, that the presence of the poison was dis- 
covered in a n  attempt to bake biscuits made from the flour, and 
that defendant had an opportunity on the day in question to have 
committed the act, without evidence of motive or that  defendant 
ever had the poison in his possession, is held insufficient to estab- 
lish the identity of the defendant as  the perpetrator of the crime, 
and his motion for judgment as  of nonsuit should have been al- 
lowed, and on appeal the judgment is reversed under the provisions 
of C. S., 4643. S. v.  White, 537. 

Attractive Ruisance. (See Negligence A cc.) 

Automobiles. (Service of process on nonresident drivers or owners see 
Process B e ;  city's liability for injury to driver caused by defect in 
street see Municipal Corporations E c.) 

C Operation and Lam of the Road. 
b Bpeed at Intersections 

Plaintiff's evidence tended to show that  he came practically to a stop 
a t  the stop sign before attempting to cross the intersection of a 
through street, that he attempted to cross the intersection when he 
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saw that the street was clear except for a car a block away, and 
that such car, owned by defendant and driven a t  a rate of seventy 
miles a n  hour, struck plaintiff's car a s  his car reached the fa r  
side of the intersection, the rear wheels lacking but four feet of 
clearing the intersection. Held: Defendant's motion for judgment 
as of nonsuit on the evidence mas properly refused, Niblock v. 
Taxi GO., 737. 

c Speed on Highways 
1. Evidence that  the car in which plaintiff was riding as  a guest skidded 

on the wet paved highway and that the driver esplained the skid- 
ding was caused by worn-out tires, and that, upon plaintiff's sug- 
gestion, the driver sloned his speed to 35 or 37 miles per hour, 
and that  thereafter a t  this speed the car skidded again, resulting 
in the injury in suit, is held sufficient to be submitted to the jury 
on the question of negligence, there being evidence from which the 
jury could find that the skidding n a s  caused by driving the car 
with worn tires a t  a speed, which although not ordi~larily unlawful, 
\\as unlawful under all the circumstances shown by the evidel~ce. 
C. S., 2621 (43).  TValEcr c. Hipp, 117. 

f or dinar^ Care and Szrddo~ Einergewy 
1. Whether the conduct of the driver of an automobile in turning the 

steering  heel from one side to the other in an attempt to obtain 
control of the car after i t  had skidded on the highway was that of 
a prudent man he7d a question for the jury and not for the court. 
Waller v. Hipp, 117. 

2. Plaintiff' brought this action in the courts of this State to recover for 
injuries sustained in an accident occurring in another state while 
plaintiff n a s  riding as  a pasqer~ger in a car driven by defendant. 
The evidence tended to shorn that  while defendant was driving in a 
careful and prudent manner the car suddenly started to wobble on 
the highway because of a rear tire becoming flat. and that defend- 
an t  in attempting to recover control of the car first speeded up the 
car and then stepped on the brake, resulting in the car turning 
over, causing the injuries in suit. Held: The act of defendant in 
applying the brake in  the sudden emergency is insufficient to show 
negligence under the rule that a person confronted with a sudden 
emergency is not held to the wisest choice of conduct, but only 
to such choice as a person of ordinary care and prudence, similarly 
situated, n-ould have made. and defendant's motion for judgment 
as  of nonsuit should have been allowed, the lex loci being con- 
trolling. Ingle ?'. Cassady, 497. 

h Conditiotz a n d  Defects in Vehicle 
Evidence that skidding \\as wused hy ~vc~rn-out tires and escessive 

speed under the circumstances held sufficient for jury. Waller v. 
Hipp, 117. 

i Proximate Cause, Zlztercening Segligence, and Last Clcar Chance 
1. The evidence tended to show that one defendant parked his car on 

the highway for fifteen minutes after colliding with another auto- 
mobile, on a damp, dark night, and that the car driven by the 
second defendant, a t  an unlawful rate of speed, in order to avoid 
collidiug with the parked car, was driven on  the shoulders of the 
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highway and struck and killed plaintiff's intestate, who was stand- 
ing on the shoulder of the road. Held: Even conceding that  the 
first defendant was negligent in  leaving the car parked on the high- 
way under the circumstances, such negligence was not the proxi- 
mate cause of the injury to plaintiff's intestate, since defendant 
so parking his car could not have reasonably anticipated or fore- 
seen that a driver of another car would operate his car in such a 
negligent manner a s  to be forced to run on the shoulder of the road 
and strike plaintiff's intestate in order to avoid EL collision with the 
parked car. Beach v. Patton, 135. 

2. The evidence tended to show that  plaintiff, in order to avoid striking 
a chicken standing on the hard surface of the highway, drove his 
automobile gradually to the left, so that the car was traveling in 
about the center of the highway a t  the time of the accident in suit, 
and that  a bus belonging to defendant was traveling in the same 
direction and hit plaintiff's car when the bus zittempted to pass. 
Held: Conceding plaintiff was negligent in driving to the left with- 
out giving any signal or ascertaining if the car could be driven to 
the left in safety, X. C. Code, 2621 (591, defendant's motion to 
nonsuit was erroneously granted, since the pleaoings and evidence 
are sufficient to raise the issue of the last clear chance upon the 
evidence tending to establish defendant's negligence in failing to 
keep a safe distance between the vehicles, N. C. Code. 2621 ( 5 7 ) ,  
and in failing to take the precautions and give the signals required 
by statute for passing cars on the highway, N. C'. Code, 2621 (54) 
(55) .  Morris v. Transportation. Co., 807. 

j Quests and Passengers 
1. Guest in car, having no control over its operation, may recover from 

driver and railroad company for injuries caused by their concur- 
rent negligence. Brown v. R. R., 57. 

2. A guest in an automobile, injured in a collision, may recover of the 
driver, under the laws of this State, if the collision is the result of 
want of ordinary care on the part of the driver, and it is not 
necessary that the driver be guilty of gross or wanton negligence, 
and the law of this State is applicable to an action to recover for 
injuries to a guest in a collision occurring in this State. White v. 
McOabe, 301. 

D Liability of Owner for Driver's Negligence. 
b Agents end Employees 

1. A person riding in an automobile upon the invitation of the driver 
and the driver's employer, who is injured by the negligence of the 
driver in the performance of his duties, may recover of both the 
driver and the employer. Waller v. Hipp, 117. 

2. The evidence disclosed that the tort-feasor was requested and in- 
structed to stay a t  a gasoline plant used in connection with de- 
fendant's business, answer the telephone and keep a record of 
orders for gasoline, that the tort-feasor, in response to a telephone 
call from his mother to come to supper, took a Truck maintained 
a t  the plant to deliver gasoline, and without auihorization drove 
the truck to his home, and in attempting to drive into the driveway 
near his home, collided with plaintiff's car, causing the injury in  
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suit. H e l d :  1)efendants' motion for judgment as of nonsuit should 
have been granted, the evidence failing to show that the tort-feasor, 
a t  the time of the injury in suit, was an agent or ernployee of 
of defendants, or either of them. Shoemake v. Refining Co., 124. 

3. The evidence, considered in the light most favorable to plaintiff u w n  
defendant's motion a s  of nonsuit, tended to show that an employee 
of a filling station was given a ten dollar bill and instructed to get 
small change and get his supper, and in order to hurry back to 
relieve another employee, \ \as  instructed to ube the car of :I cus- 
tomer of the station, that the employee took a circuitous route and 
took women passengers into the car with him, but that a t  several 
places on the circuitous route he said he was getting out to get 
change for his employer, and that a t  the time of his collisiori with 
the car in nhich plaintiff was riding, he was returning to the 
filling station for the purpose of delivering the change, which the 
uncontradicted evidence showed he had in his possession a t  the 
time of the accident. Held: There was more thim a scintilla of 
evidence tending to show that the act comp!ained of was within the 
scope of the employee's emplo5ment a11d in furtherance of the em- 
ployer's business, and defendant employer's motion as  of nonsuit 
on the issue was properly refused. Lertz v.  Hughes Bros., 490. 

4. An admission that on the day of the accident one of defendants was 
an employee of his codefendant, and as  wch employee was author- 
ized and directed from timcl to time to drive defendant employer's 
truck, is evidence tending to show that a t  the time of the injury in 
suit the employee was driving the truck \vitliin the scope of his 
employment. Tl'cst v.  B a h n g  Co., 526. 

c Furnil2/-Purpose Doctrine 
The evidence tellded to show that defendant, a feme sole, was the 

owner of the automobile involved in the collision in suit, and that 
she lived in the house with her father and managed his house, and 
that her brother and his family also lived in the house, and that the 
car \ \as  used by the adult members of the house, especially by 
defendant's father, for pleasure, and that defendant owned another 
car for her exclusive personal use. Plaintiff, a guest in the car, 
was injured in a collision resulting from the negligence of defend- 
ant's father, nllo was d r i ~ i n g  the car a t  the time, defendant not 
being present. Held: An instruction that the negligence of the 
father was imputed to the daughter, the defendant, a s  a matter of 
law is erroneous, ownership alone being insufficient to establish 
liability, and defendant not being liable under the family-purpose 
doctrine as  a matter of law. White v. HcCahe, 301. 

F Criminal Responsibility of Owner or Driver. 
a Smoke Screen Attachments 

1. Evidence tending to show that defendant was the owner of an auto- 
mobile, and had been seen in same prior to its capture, and that  
when the automobile was subsequently captured i t  was being driven 
by others and had attached thereto a mechanical device for the 
emission of excessive smoke or  gas, is held insufficient to  resist 
defendant's motion as  of nonsuit under C. S., 4643, in a prosecu- 
tion under N. C. Code, 4506 ( b ) .  S. v. Yates, 194. 
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b Criminal Xegligence in Driving 

Defendant was indicted for  assault with a deadly waapon growing out 
of injury to bicyclists struck by defendant's car. A new trial is 
awarded upon defendant's exception to the charge for the court's 
failure to observe and apply the difference between criminal and 
civil negligence. S.  v. Lamaster,  349. 

Banks and Banking. 

C Functions and Dealings. 
b Deposits 

I n  a n  action by a depositor to recover :I sum allegeo to have been de- 
posited in defendant bank, which sum the bank refused to pay 
upon its contention that  the deposit was in a smaller sum, the 
burden is on plaintiff depositor to prove the deposit in the amount 
claimed, and the introduction of a pass book showing an entry by 
an employee of the bank of the deposit in the amount claimed 
establishes a prima facie case placing the burden 011 the bank of 
going forward with the evidence or taking the risk of an adverse 
verdict, but does not shift  the burden of the pro'3f on the issue to 
the bank. Webster v. Trust Go., 759. 

d Pledges bv Borrowers 
A husband and wife esecuted a note to a bank. and to secure payment, 

pledged certain collateral, the pledge stipulating that the bank 
might hold same as  security for any other obligation, primary or 
secondary, etc., "under which the undersigned shall be in any way 
bound." Held: Construing the pledge to ascertain the intention 
of the parties, the pledge covered only such obligations to the bank 
upon which the husband and wife were jointly liable, and the 
bank, or i t s  receiver upon insolvenc'y, is  not entitled to hold the 
pledged security for the individual liability of the husband as 
endorser on a note of a third person, the bank, which selected the 
language of the pledge, having failed to stipulate that  the security 
should be pledged to secure the joint or several liabilities of the 
pledgors. Powell .u. McDonald, 436. 

e Payment of Checks 
1. Where a bank wrongfully and unlawfully refuses to pay a check of a 

depositor drawn against his account, the bank breaches i ts  contract 
with the depositor and the depositor is entitled to nominal damages 
a t  least, and where there is  sufficient evidence thal, the bank wrong- 
fully and unlawfully refused to pay the depositor's check, the 
bank's motion for judgment as  of nonsuit in the depositor's action 
to recover damages therefor i s  properly refused. Thomas v. Trust 
Co., 653. 

2. The liability of a bank to a depositor for wrongfully and unlawfully 
refusing to pay a check of the depositor drawn against his deposit 
and properly presented for payment, is limited to the actual dam- 
age sustained by the depositor when such refusal to pay the check 
is due to an error or mistake of the employee of the bank and not 
to malice, C. S., 220 ( m ) ,  and in the absence of evidence of malice, 
plaintiff depositor's recovery should be limited to the issue of actual 
damage sustained. I b i d .  
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3 In  an action hy a depositor against a bank to recover for tlie n rongful 

and unlawful refusal by the bank to pay the depositor's check, it  is 
error for the court to charge the jury on the issue of damage that  
it  should consider the evidence of damage sustained by plaintiff 
through injury to his credit and reputation in the community re- 
sulting from the bank's wronqful act when there is  no evidence that 
plaintiff's credit or reputation had been injured thereby. Ibid. 

D National Banks. 
b  Dcposits 

Testator directed that a portion of his estate be de~wsited in a desig- 
nated national bank in trust for his daughter for her life. and the 
income therefrom he paid to her, and that upon her death the prin- 
cipal be paid to desimated lwneficiaiies. The bank accepted the 
deposit and pait1 the daughter four per cent on the deposit per 
>ear ,  and usccl the funds in its general hanltinq business by de- 
positing hecuritie~ in its trust i le~artment  Held: The lxmk. b~ 
its acts, accepted the trust created 1 ) ~  the vill  and exercised con- 
trol over the funds a s  trustee, and ncithcr the bank nor it<: trustees 
in liquidation can successfully contend that  such deposit n a s  a time 
deposit Bohbitt v. Bnallli, 460. 

f F i d u c i o q  Trn)isnrtioiis 
I t  is the duty of a national lmnk to segregate all assets held 1,s it in 

any fiduciary capacity from its Senern1 itssets, and to keep separate 
books and records shon ing in proper detail all tranwctioni. engaged 
in by it in its fiduciary capacities. and if any of such funds are 
used in the conduct of the bank's business, the bank must first 
secure such funds by Gowrnment bonds or other securities set aside 
in its truqt department. U. S. Code, d n n o ,  Title 12, Banks and 
Banking, sec. 248. B o b b i t t  G. Bank. 460 

H Insolvency and Receivership. 
a Statutorl/ L?abilit?/ of StockhoTdrrs 

Judgment in this case ciismissing an appeal from the l e ~ )  of the 
statutory liability on bank stock for laches or hecause not taken in 
apt  time for that  nineteen or twenty months had elapsed since the 
assessment, is affirmed. N. C.  Code, 218 ( c ) .  I n  re Bank, 65. 

c Managernewt aalid Co~itrol of Assets 
A creditor of a bank m a s  not maintain an action to interfere with 

the disposition of its assets by the liquidating agent in  the absence 
of any allegation of fraud, bad faith, or neglect on the part of the 
liquidating agent, and a showing that a greater return would result 
from the disposition of the assets as  contended for by the creditor. 
I?z re  Bank, 509. 

e Claims and Priorities 
1. A sum in excess of tlie judgment was realized upon a n  execution 

sale against plaintiff's property, and while this sum was held by 
the sheriff, a consent judgment was entered against plaintiff in 
favor of defendant bank, and in pursuance of the consent judgment 
the sum was paid over to the bank. Thereafter the consent judg- 
ment was set aside by motion in the cause for want of authority on 
the part of plaintiff's attorneys to enter same, and the order set- 
ting aside the judgment stipulated that  the bank return the sum 
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Banks and Banking H e-continued. 
of money to the court to be held by the court until final determi- 
nation of the appeal from the order, and then the money paid out 
according to law. The bank became insolvent without complying 
with the order of court, and the order setting aside the consent 
judgment was affirmed on appeal to the Supreme Court. Held: 
As between plaintiff and the bank, the bank's receipt of the money 
was wrongful, and the relation of debtor and creditor did not exist 
between the bank and plaintiff, and plaintiff p a s  entitled to a 
preference in the bank's assets in the hands of the receiver. 
Hensley v. Hood, Cornr., 18. 

2. A national bank accepted a trust deposit under the terms of a will, 
and later transferred the deposit to its trust department and used 
the funds in its general banking business, but set aside in its trust 
department bonds and securities sufficient to cover trust funds so 
used, as  required by U. S. Code, Anno. Title 12, Banks and Banking. 
Held: Upon the bank's insolvency, the beneficiaries: of the trust a re  
entitled to a lien on the bonds so set aside in  the trust department, 
in addition to their claim against the estate of the bank. Bobbitt 
v. Bank, 460. 

Bastards. 
B Custody and Support. 

c Proceedings to Compel Support or to Punish Fa iRre  tc Do So 
1 .  The old bastardy act is repealed in toto by ch. 228, Public Laws of 

1933, the provisions of sec. 2 that  the Act of 1933 ,should not affect 
pending litigation or accrued actions being repugnant to the specific 
repealing clause of see. 9, and in a prosecution under the Act of 
1933 a demurrer on the grounds that proceedings under the old 
bastardy act mere then pending should be overruled. C. S., 265, 
et seq. S. v. Vorris, 44. 

2. In a prosecution under ch. 228, Public Laws of 1933, i t  is immaterial 
when the illegitimate child was begotten, the offense under the act 
being the wilful neglect o r  refusal to support and maintain an 
illegitimate child born after the ratification of the act. IbZd. 

3. The begetting of an illegitimate child is not of itsell' a crime, and a 
warrant charging defendant with being the father of an unborn, 
illegitimate child is insufficient to support a prosecution under 
N. C. Code. 276 ( a ) ,  nor is such insufficiency cured by a n  amend- 
ment allowing the word "wilful" t o  be inserted therein, in the 
absence of an amendment alleging the birth of the child and de- 
fendant's refusal to support the child. S. v. Tyson, 231. 

4. Wilfulness is  a n  essential ingredient of the offense of failing to sup- 
port an illegitimate child, N. C. Code, 276 ( a ) ,  and where the war- 
rant  fails to charge that defendant's failure to support his illegiti- 
mate child was wilful, defendant's motion in arrest of judgment 
should be allowed. 8. v. Tarlton, 734. 

Iietterments. 
A Nature and Requisites of Claim for Betterments. 

b Good Fai th i n  Making Improvements UndtW Belie? of  Title 
1. A judgment of nonsuit upon h petition for betterments is improperly 

entered on the ground that claimant was not an innocent third 
party in that it  appeared that  the deed of trust under which plain- 
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Betterments A b--contiwed. 
tiff claims as  purchaser a t  the foreclosure sale was properly regis- 
tered a t  the time deed was executed to claimant, where i t  appears 
that claimant's deed, regular upon its face, purported to convey the 
property in fee free from encumbrances and was supported by full 
consideration, and that  claimant went into possession and made the 
improvements after foreclosure of the deed of trust under which 
plaintiff claims, and that a t  the time of the execution of the mort- 
gage the mortgagor and mortgagee did not contemplate that the 
tract in question should be covered by the mortgage, and that 
claimant, a t  the time of purchasing the property, was advised by a 
reputable attorney that the title was free of encumbrances, and 
that claimant believed he had good title. Ins.  Co. v. Allen, 13. 

2. Defendant introduced evidence tending to show that defendant en- 
tered possession of the land in question under a par01 contract to 
convey, which contract was later reduced to writing but not deliv- 
ered, and made improvements on the lands in good faith. Held: 
I n  plaintiff's action for possession the evidence of the unenforceable 
contracts to convey was properly submitted to the jury upon the 
question of defendant's right to recover the value of the improve- 
ments, and upon the verdict of the jury in his favor. defendant was 
entitled to recover the value of the improvements placed upon 
the land in good faith, less the reasonable rent for the land during 
the time of defendant's occupancy. Ins. Co. v. Cordon, 723. 

c Mortgagors and Those Claiming Cnder Them 
Where, a t  the time of claimant's going into possession under a deed 

purporting to convey the fee-simple title free from encumbrances, 
the deed of trust constituting a lien upon the lands, executed by 
claimant's predecessor in title, had been foreclosed and deed exe- 
cuted by the trustee to plaintiff, the mortgagee and purchaser a t  
the foreclosure sale, claimant is not precluded by C. S., 710, from 
filing his claim for betterments upon his ejectment by plaintiff, the 
relationship of mortgagor and mortgagee existing between plaintiff 
and claimant's predecessor in title having been terminated by the 
foreclosure sale and the trustee's deed prior to the time of claim- 
ant's taking possession, and therefore claimant not being included 
in the relationship of mortgagor and mortgagee. Ins.  Co. v. Allen, 
13. 

Bills and Notes. (Limitations of actions on see Limitation of Actions; 
admissibility of parol evidence affecting see Evidence J a 3.) 

C Rights and Liabilities of Parties. (Pledges by borrower from bank see 
Banks and Banking C d.) 

a Definitions of Capacity of Parties 
1. Where a note is assigned as  collateral security for another note, and 

the assignee holds the collateral note without procuring the en- 
dorsement of the assignor until after the collateral note is past 
due, the assignee is  not a holder in due course of the collateral 
note, and takes same subject to all equities existing in favor of 
the maker of the collateral note as against the payee assigned 
same. C. S., 3030. Hare v. Hare, 442. 

2. Where all the evidence is to the effect that  the holder of a negotiable 
note obtained same by endorsement after maturity, the holder is 
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Bills and Notes C a-contimed. 
not n holder in due course, N. C. Code, 3033, 303!), and takes same 
subject to equities, and the maker of the note may establish as  
against such holder that the note was paid before it  was endorsed 
to and acquired by the holder. Xansfield ?;. Wade, 790. 

d Rights aud Liabilities of Holders Sot  Holders in Due Course 
Maker of note h d d  not estopped to set up equities against holder not a 

holder in due course. Hare v. Hare. 442. 

G Payment and Discharge. 
a I n  General 

Where a note is given in renewal of another note an(l  not in payment 
thereof, the only effect of the transaction is to estend the time for 
payment, and the original note is not estinguished, and upon de- 
fault, the payee may sue upon the original note, and in a suit on 
original notes in which the plaintiff introduces evidence of owner- 
ship, that  the notes were due and unpaid, and that  defendant exe- 
cuted same for value, and that the original notes were not paid by 
the renewal notes, defendant's motion as of nonsuit based solely 
upon the contention that plaintiff could declare only upan the 
renewal notes, should be overruled, plaintiff ha7,ins made out a 
pi-ima frrcic case. C. S., 3033, 3040. Duer c. Bra!/, 248. 

Bona Fide Purchaser. (See Mortgages H m 2 . )  

Boundaries. 
A Sature  and Scope of Special Proceeding to Establish Boundaries. 

a Occupation and Title 
I n  a special proceeding under C. S., ch. 9, to establish the dividing line 

between adjoining tracts of land, title is not a prerequisite, C. S., 
362, and where i t  is admitted in the case on appegll that plaintiff's 
title was not in dispute, and that  defendant's title was not in dis- 
pute except as  to the true boundary line, the refusc~l of the court to 
submit an issue as  to plaintiff's title, in addition to the issue as  to 
the true boundary line, will not be held for error. Clark v. Dill, 
421. 

Bribery. 
B Prosecution and Punishment. 

b Suflciolcu of Eaidence and Nonsuit 
Elvidenee of defendants' guilt of bribing a witness to give false testi- 

mony held sufficient to support the verdict of the jury upon which 
defendants were sentelxed to imprisonment in the State's Prison. 
S. v. McLamb, 358. 

Burglary. (Competency of evidence obtained by feigned co6peration with per- 
petrators of crime see Criminal Law G u.) 

Bus Companies. (Liability to passengers see Carriers C.) 

Cancellation of Insurance Policies for Fraud. (See Insurance I.) 

Carriers. 
C Carriage of Passengers 

a Relationship of Carrier and Passenger 
Plaintiff was a passenger on a bus line. The bus stopped a t  a n  inter- 

mediate point, and plaintiff was told that the but: would stop a t  
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Carriers C a-continued. 
such terminal for thirty minutes for rest and lunch. Plaintiff left 
the bus and went into the bus station, through the ladies' rest room 
to the toilet, and sustained a personal injury from a fall while 
returning to the rest room. Held: Plaintiff left the bus for  the 
purpose stated with the express or implied consent of the bus com- 
pany, and did not lose her status as a passenger by temporarily 
alighting from the bus under the circumstances. Goodiman v. 
Queen City Liws,  323. 

d Injuries to Passengers 
1. Certain of defendant bus companies using in common with other of 

defendants a central bus station, but who were not lessees of the 
station, may not be held liable to a person, a passenger on another 
bus line, but not a passenger on their lines, nor a prospective 
passenger thereon, for personal injuries sustained by such person 
from a fall occurring when such person stepped down a slight de- 
pression in the station upon the wet floor. Goodman v. Queen Citu 
Lines, 323. 

2. Certain defendant bus companies who were lessees of a common 
station are  held not liable to  a passenger of another bus company 
who was not a passenger on their lines, nor a prospective passenger 
thereon, for personal injuries sustained by such person from a fall 
occurring when such person stepped down a slight depression in the 
station upon the wet floor, in the absence of evidence of wilful or 
wanton negligence on the part of such bus lines, the injured person 
being a mere permissive licensee in relation to such companies. 
Ibid. 

3. Plaintiff, without losing her status as a passenger, left the bus and 
went to the toilet in the station a t  an intermediate point, and -#as 
injured in a fall occurring when she stepped down a depression of 
about six inches in the floor of the station, upon her return from 
the toilet to the ladies' rest room. The evidence was conflicting as 
to whether there was sufficitwt l i ~ h t  a t  the place and as  to whether 
the floor was slippery and net .  Held: Defendant's motion a s  of 
nonsuit was properly refused, the question of negligence being for 
the jury, upon the principle that defendallt was under duty to 
furnish its passenger reasonably safe accommoclations. Ibid. 

4. Evidence tending to show that  plaintiff, a passenger on defendant's 
train, attempted to alight from the train while i t  was still moving 
after the train had slowed down without coming to a standstill a t  
the station a t  a flag-stop where plaintiff intended to get off, is held 
to establish contributory negligence barring plaintiff's action for 
damages sustained in a fall when she attempted to alight from the 
the train. Stamey v. R. R., 668. 

Certiorari. (See, also, Appeal and Error C a 2 . )  
A Nature and Grounds of Writ. 

a I n  General 
The clerk entered an order allowing a guardian additional compensation 

for  extraordinary services. Respondent failed to perfect his appeal 
from the clerk's order, and thereafter applied to the judge of the 
Superior Court for a writ of certiorari. The petition for certiorari 
was denied upon the court's finding of laches and demerit. Held: 
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Certiorari A a-contiwued. 
The denial of the petition was without error, certiorari lying only 
upon a showing that applicant was not guilty clf laches and that 
probable error was committed on the hearing. I n  re  Snelgroue, 670. 

Claim and Delivery. 
G Liabilities on Bonds. 

a Extent of Liability and Damage 
Where defendant in claim and delivery recovers judgment and the 

property cannot be returned to him, the measure of damages is the 
value of the property a t  the time of its seizure, :ind an instruction 
that  defendant, from whom an automobile had been taken in claim 
and delivery by the assignor of a chattel mortgage thereon, would 
be entitled to recover, if plaintiff's seizure of the property were 
wrongful, the amount paid on the purchase p r i x  of the car less 
the value of the use obtained from the car by defendant, is held 
for error. C. S., 833. C. I .  T. Corp. v. Watkins, 448. 

Clerks of Court. (Power of commissioners to dismiss clerk of city court see 
Municipal Corporations D a ;  liabilities on official bonds see Principal and 
Surety B c.) 

B Duties and Liabilities. (Duty to notify Attorney-General of failure of 
defendant in criminal prosecution to prt secute appeal see Criminal 
Law L a 2, 3.) 

b Receipt of P a ~ m o ? t s  ott Judgments 

The clerk of the Superior Court and the surety on his bond are liable 
for loss resulting to the owner of a judgment from the clerk's fail- 
ure to perform his statutory duty to enter the judgment and pay- 
ments thereon on the judgment docket or his fai,ure to account to 
the owner for sums paid on the judgment by the judgment debtor, 
C. S., 617. Dalton v. Strickland, 27. 

Common Law. 
The common-law rule that there can be no limitation over in personal 

property after reservation of a life estate therein is in force in this 
State, C. S., 970, and has been recognized by judicial decision and 
by statutory implication. Speight v. Speight, 132:. 

Compensation Act. (See Master and Servant By.) 

Consolidated Statutes and Michie's Codc Construed. ( F t r  convenience in 
annotating. Rules for construction of statutes see Statutes.) 

SEC. 
33. Action to recover for certain disbursclments as  breach of bond held 

not action to surcharge or falsify final account, and was improperly 
remanded to clerk. Hicks v. Purvis, 227. 

54. Devisee held entitled to rents from land where a t  date of testator's 
death no crops had been planted. Carr v. Carr, 2146. 

74. Personalty is primary fund for  payment of debcs of estate, and 
realty may be sold only when personalty is insuflicient. Parker v. 
Porter, 31. 

76, prior to its amendment by ch. 355, Public Laws 3f 1935. Heir a t  
law may not convey title as  against creditors prior to two years 
from granting letters testamentary. Johnson v. 13arefoot, 796. 
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Consolidated Statutes-continued. 
SEC. 
218(c) .  Appeal from summary judgment of assessment dismissed for 

laches or because not taken in apt  time. I n  r e  Bank, 65. 

220(m). I n  absence of malice, bank is liable only for actual damage re- 
sulting from wrongful refusal to pay depositor's check. Thomas v. 
Trust Co., 653. 

265, et seq. Old bastardy act is repealed i n  toto by ch. 228, Public Laws 
of 1933. S. v. Morris, 44. Under the Act of 1933 i t  i s  immaterial 
when the illegitimate child was begotten, the offense under the act 
being the wilful neglect or refusal to support. S .  v. Morris, 44. 
Warrant failing to aver that failure to support illegitimate child 
was wilful held fatally defective. S. v. Tyson, 231; S .  v. Tarlton, 
734. 

356. Consolidation of summary proceedings on clerk's bond under the 
statute with action instituted by other creditors of the clerk held 
not error. Powel: Co. v. Yount, 182. Institution of proceedings 
under the statute held not to create priority over other creditors. 
Ibid. 

358. Judgment against principal is ordinarily prima facie evidence against 
surety. R. R. v. Lassiter & Co., 209. 

362. Occupation is sufficient to sustain special proceeding to establish 
boundary. Clark v. Dill, 421. 

395(2) .  Statute relating to  repeal of Turlington Act held subject to con- 
stitutional test under this decision, but not by enjoining holding of 
election provided for in the act. Newman v. Comrs. of Vance, 675. 

405. Cause of action against guarantor on a note accrues upon the ma- 
turity of the note and the failure of the maker to pay same accord- 
ing to its tenor. Hall v. Hood, Comr., 59. 

415. Complaint in prior action is only evidence competent to establish 
identity of actions. Little v. Bost, 762. 

437. Tardy payment of street assessment will not s tar t  running of statute 
against unpaid installments not then due in absence of exercise by 
municipality of rights under acceleration provision. F a r m b l e  v. 
Paylor, 106. 

441(1) .  In  voluntary payment on note by application of funds of maker 
in hands of payee to note does not affect running of statute in favor 
of guarantor on note. Hall a. Hood, Cow.,  59. 

441(6). Action against executrix for breach of bond accrues a t  time of 
breach and not a t  time executrix files fiual account, there being no 
provision relating to discovery of breach. Hicks v. Pwrvis, 657. 

441(9). More than three years elapsed after payment of usury should 
have been discovered and action was barred. Ghormley v. Hyatt, 
478. 

442(2). Action to recover penalty for usury is barred after two years 
from each payment of usurious interest. Ghormley v. Hyatt, 478. 

462. When executor dies prior to trial, judgment against estate is irregu- 
lar, and is properly set aside upon motion. Taylor v. Caudle, 298. 
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Consolidated Statutes-continued. 
SEC. 

465, 4 7 0 ( 2 ) .  Trial court has discretionary power to grant motion for 
change of venue in action instituted against personal representative. 
Pushman v. Darneron, 336. 

476. Signature of clerk is essential part of summons. McLeod v. Pear- 
son, 539. 

4 !11 (a ) .  Service may not be had on personal represemative of deceased 
auto owner under this section. Dowling v. TViuters, 521. 

507. Action held properly dismissed upon demurrer for misjoinder of 
parties and causes. Xills v. Bank, 674. 

5'21. Defendants held entitled to offset debt due couilty with past-due 
bonds of county in this case. Swain County v. IVelch, 439. 

536. Allowance of amentlment to pleadings held within discretionary 
power of trial court. Smith v. Ins. Co., 99. 

537. In  action for deficiency after foreclosure sale, defense collaterally 
attacking sale held properly stricken from answer upon motion. 
Bank v. Stewart, 139. 

547. Allowance of amendment in trial court's discretion held not objec- 
tionable that it substantially changed cause of action. iSmith v. 
Ins. CO., 99. Trial court has discretionary power to allow plaintiff 
to amend upoil heariilg of defendant's demurrer. Bailell v. Roberts, 
532. 

564. Where charge is sufficiently full, failure to give more specific instruc- 
tions on any given point will not be held for erior in the absence 
of request for special instructions. AS'. v. Caudle, :!40. 

567. On motion to nonsuit, all the evidence tending to support plaintiff's 
claim is to be considered in light most favorable to plaintiff. Lynn 
v. Silk Jfills, 7 ;  Gossett v. Ins. Co., 152;  Sihloclz v. Ta.xi Co., 737. 
hIotion to noilsuit must be made a t  close of plaintiff's evidence, and 
if orerruled, again a t  the conclusio~~ of all the evidence. Ferrell 
v. Ins. Co., 420. 

569. Objection that court did not separately state finclings of fact and 
conclusions of law held uutenable. Llailcy v. Ins. Co., 817. 

584. Plaintiff hcld to have waived issue of negligeilce of one defendant by 
telldering issues involvii~g solely the negligence of the other defend- 
ant. Ammom ti. Fisher, 712. 

593. Consent judgmelit may be entered a t  a n j  time by clerk of Superior 
Court in which action is pending. Hood, Comr., .i;. Wilson, 120. 

600. Only party against whom order is entered may more to set it  aside 
for surprise, excusable neglect, etc. I n  re Bank, 609. Judgment 
llcld taken upon neglect of client present a t  time of refusal of his 
attorney's motion for continuance. Carter a, Anderson, 629. 

614. Docketed consent judgment has priority over another consent judg- 
ment against the same party docketed later on the same day, since 
C. S., 613, does not apply to consent judgments. Hood, Comr., v. 
TVilson, 120. 
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Consolidated Statutes-conti~lued. 
SEC. 
617. Judgment debtor is entitled to credit on judgment for amounts paid 

by him on the judgment to the clerk, although clerk fails to enter 
payment on the judgment docket. Dalton v. Btriclcland, 27. 

620. Judgment debtors held entitled to have judgment credited with sum 
paid by joint tort-feasors for covenant not to  sue. Brown v. R. R., 
423. 

643. When appellee fails to return appellant's statement of case on appeal 
with objections within time prescribed, appellant's statement of 
case on appeal prevails by operation of law. Coral Gables, Inc., v. 
Awes, 426. 

710. Where relationship of mortgagor and mortgagee is terminated by 
foreclosure prior to claimant's possession under mesne conveyances 
from mortgagor, the statute does not apply to prevent claim for 
betterments. Ins. Co. v. Allen, 13. 

833. Where defendant recovers judgment in claim and delivery, measure 
of damages is value of property a t  time of taking. C. I. T. Corp. 
v. Watkins, 448. 

867, as amended by ch. 349, Public Laws of 1933. Action held an action 
to enforce money demand against county, and mandamus would 
not lie in absence of judgment against county. Woodmen, of the 
World v. Comrs. of Lenoir, 433. 

881. Summons served on defendant in quo uurranto proceedings must be 
signed by clerk. VcLeod v. Pearson, 539. 

896. Where defendant tenders judgment in the amount to which plaintiff 
is entitled, costs are  properly taxed against plaintiff. Webster v. 
Trust Go., 7W. 

970. Common law rule that there can be no limitation over in personal 
property after reservation of life estate is in force in this State. 
Speight c. Speight, 132. 

987. Evidence held for jury on question of whether promise was original 
promise not corning within provisions of statute. Doxier 21. Wood, 
414. 

988. Agreement of vendor to  remove prior lien upon payment of purchase 
price held not required to be in writing. Hare c. Hare, 442. 

994, 997. With certain common law and statutory exceptions, contracts of 
infants are voidable a t  option of the infant. Coker v. Bank, 41. 

1137. F'inding, supported by evidence, that foreign corporation was not 
doing business in this State held conclusive. Brown v. Coal Co., 50. 

1193, 1194, 1199. Where corporation has been served with summons and 
has filed answer, the action against it does not abate upon its sub- 
sequent dissolution. Lertx Q. Hughes Bros., Inc., 490. 

1317. Commissioners held not individually liable for injuries to prisoner 
caused by their failure to promulgate proper rules for safety of 
prisoners in the absence of malice or corrupt failure to act. Moye 
u. McLawhorn, 812. 
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SEC. 
1450. Governor has authority to order special term of Superior Court and 

to order drawing of grand jury therefor, but when grand jury is 
not ordered for the term only cases pending in the court a t  the 
time may be tried a t  such special term. 8, v. BaaSter, 90. 

1475. Justice of the peace has jurisdiction of suit by employee under 
National Recovery Act for code wages when amount demanded does 
not exceed $200. James 2;. Dry Cleaning Co., 412. 

1608(cc). Rule of Practice in Supreme Court No. 19 ( 3 ) .  Where Superior 
Court on appeal from county court grants new trial, Superior Court 
should specifically s tate  rulings upon exceptions, and where it  
affirms judgment of county court, appellant should bring forward 
only rulings deemed erroneous. Jenkins v .  Caftelloe, 406. See, 
also, Harrell v. White, 409. 

1669(a). Where separation is result of criminal act of plaintiff, he may not 
maintain divorce on ground of two years separation. Reynolds v. 
Reynolds, 428. 

1667. Court need not find facts supporting order for alimony pendente lite 
when complaint alleges facts su5cie11t to support order. Southard 
v. Southard, 392. 

1734. Devise in this case held to create defeasible fee. Yurdock v. Deal, 
754. 

1737. Devisee held not to have acquired indefeasible fee under the facts of 
this case. Hu&Son v. Hudson, 338. 

1744. Commissioner appointed to make judicial sale held without authority 
to insert restrictions in deed to purchaser. Trust Co. v. Refining 
Co., 501. 

1795. Plaintiff, by introducing evidence relating to transaction with de- 
cedent, opened door to like evidence by defendant. 3lansfietd v. 
Wade, 790. 

2180. Mortgage of ward's lands held valid a s  to money us~?d for permanent 
improvements and invalid as  to money used to buy live stock and 
operate farm. I n  re  Quick, 562. 

2306. Where equitable relief of enjoining foreclosure is sought, neither 
forfeiture nor penalty for usury may be had. Kmny Go. v. Hotel 
Co., 295. Conflicting evidence kid for jury on Issue of whether 
transaction was usurious. Sherrill v. Hood, 472. 

2321. Court's order that  sheriff summon a number of men to act a s  
talesmen in a case proposed to be called the next day held not a n  
order for talesmen or special venire under this section. 8 .  v. 
Anderson, 771. 

2365, et seq. Verdict liberally coustrued in light of evidence and charge 
held to sustain judgment for defendant in this action in summary 
ejectment. StaMem v. Harvell, 103. 

2435. Mechanic's lien is based upon retention of possession of property by 
mechanic. Iron Works v. Bugg, 284. 
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SEC. 
2583(a).  Corporate seal is not necessary to appointment of substitute 

trustee by corporate cestui que trust. Mortgage Corporation V .  

Morgan, 743. 

2591. After confirmation of sale by clerk and application of proceeds to 
debt, validity of sale cannot be attacked in mortgagee's action for 
deficiency. Bank v. Stewart, 139. 

2593(b). Temporary order restraining consummation of foreclosure sale is 
properly continued where issues of fact are  raised and bond filed. 
Little w. Trust Co., 726. 

2621 (45) .  Whether speed of 35 to 37 miles per hour was excessive under 
evidence showing that pavement was wet and that  car had skidded 
immediately prior to accident because of worn tires, h l d  for jury. 
Waller v. Hipp, 117. 

2621(59),  (57) ,  (54) ,  (55) .  Conceding plaintiff was negligent in driving to 
left without giving signal, defendant's liability was properly sub- 
mitted to the jury under the doctrine of last clear chance for fail- 
ing to keep safe distance between cars and in attempting to pass 
without giving proper warnings. Morris v. Transportation Co., 807. 

2716. Statute gives municipality option to accelerate maturity of unpaid 
assessments upon default in payment of any installment. Farm- 
ville v. Paylor, 106. 

2787 (36) ,  2673. Municipality held without authority to require operators 
of vehicles for hire to furnish insurance or solvent bonds. S. v. 
Gulledge, 204. (Legislative authority given by ch. 279, Public Laws 
of 1935. See Watkins v. Iseley, 209 N. C., 256.) 

3030. When assignee does not obtain endorsement of note assigned until 
after i t  is  past due, he is not a holder in  due course. Hare v. Hare, 
442. 

3033, 3039. Where holder acquires note af ter  maturity, he is not a holder 
in due course, and takes note subject to equities. Mansfield v. 
Wade, 790. 

3033, 3040. Original note is not extinguished merely by execution of re- 
newal note, and upon default holder may sue on original note. 
Dyer v. Bray, 248. 

3908. Sheriff's compensation for conveying prisoners to State penitentiary 
is not to be computed on mileage basis. Patterson v. Swain County, 
453. 

4103. Minor wife may disamrm her joinder in  mortgage on husband's home 
site upon her majority. Coker v. Bank, 41. 

4161. Filing of caveat suspends further proceedings in the administration 
of the estate, but does not deprive executor of the right to posses- 
sion of the assets of the estate. Elledge v. Hawkins, 757. 

4175. Evidence held sufficient to be submitted to jury on the charge that 
defendant was accessory before the fact to crime of murder. S. v. 
Williams, 707. 
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Consolidated Statutes-co,?ti,lued. 
SEC. 
4200. Khere all the evidence is to the effect that the murder was com- 

mitted in the perpetration of a robbery, it  is not twor  for the court 
to limit the jury to a verdict of guilty of murder in the first degree 
or not guilty. S. v. Cfosnell, 402. 

4201. a s  amended by ch. 249, Public Laws of 1933. Involuntary man- 
slaughter is felony and not a misdemeanor. S. 2;. Dunn, 333; 8. v. 
Leonard, 346. 

4242, 4246(a). Counts in indictment under the statutes held separate and 
distinct, and defendant could be acquitted on one and found guilty 
on the other. 9. 2;. Pearce, 47. 

4245(a). Evidence held insufficient to  identify defendant as  perpetrator of 
crime of arson. S. 1;. Sinzms, 459. 

4250. In order for conviction under this section defendant himself must 
have guilty knowledge, express or implied, a t  ime of receiving 
stolen goods, and rule of implied knowledge if fricts are  sufficient 
to put a reasonable man on inquiry which woultl have discovered 
facts, is not applicable. S. v. Stathos, 456. 

4339. Nonsuit held proper in this case for want of supllorting testimony 
thnt defendant promised to marry prosecutrix. S .  v. VcDade, 197. 

4379. 4547, 2642. Policeman held authorized to d~put ize  a citizen to aid 
in serving warrant for breach of the peace. Tomlinson v. Torwood, 
716. 

4506(b). Evidence held insufficient to be submitted to jury in this prose- 
cution of owner of car having smoke screen a1 tachment. S. v. 
Yntes, 195. 

4622. Trial court may consolidate for trial separate offewes of the same 
class. S. v. Waters, 769. Indictment may charge in separate counts 
conspiracy and successive steps taken in furtherance thereof. S. v. 
Bitderson, 771. 

4623. Indictment will not be quashed for informality or refinement. 8. v. 
Whitleu, 6 1 ;  S. v. Aiidcrson, 771. Where indictment fails to charge 
essential element of crime, motion to quash must be allowed. S. v. 
Tnrltori, 733. 

4643. Evidence held insufficient to show identity of defendant a s  perpe- 
trator of crime charged. S. v. Yates, 195; S. 2;. Simms, 459; S. v. 
White, 537. 

4649. State may appeal from judgment for defendant upon a special ver- 
dict, upon a demurrer. upon a motion to quash, or upon arrest of 
judgment. S. v. Morris. 44. 

4654. Clerk of Superior Court should notify Attornex-Gtmeral of appeal 
and of any extension of time for perfecting same. S. v. Watson, 
70. Appeal in this case is dismissed for defendant appellant's fail- 
ure to make out and serve statement of case within time fixed. 
8. v. Allen, 672. 

6460, 6289. Statutes held applicable to this action to cancel policy pur- 
chased by father on life of son. Ins. Co. v. Hardin 22. 
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Consolidated Statutes-contilwed. 
SEC. 
6658, a s  amended by ch. 206, Public Laws of 1933. Pharmacist licensed by 

another state, failing to pass examination, held not entitled to stand 
another examination upon application therefor filed after 1 July, 
1933. McXair c. Board of Pharntucy, 279. 

7850(1) ( 5 ) .  Settlement of claim for transfer tax by agreement of parties 
approved by court of competent jurisdiction is upheld. Reynolds 
v. Reynolds, 578. 

7880, 118. Corporation is liable for franchise tax for years during which 
its business is continued by receiver under orders of court. Stagg 
v. Sissen Co., 285. 

7880(2).  Property of municipality lying outside the county and used for 
business purpose is taxable by county in  which property is situate. 
Board of Financial Control v. Henderson County, 569. 

5009. Sheriff held not entitled to fees under this section in addition to sal- 
ary a s  tax collector under ch. 329, Public-Local Laws of 1925. 
Patterson v. Swain County, 453. 

8037, 8049. Sheriff held not entitled to commissions on amount collected by 
auditor on tax sale certificates purchased by county. Braswell u. 
Rlchmond County, 649. 

8081 ( i ) .  From facts appearing of record in this case, deputy sheriff held 
not an employee of the county within meaning of Compensation 
Act. Saunders v. Allen, 189. Evidence held sufficient to sustain 
finding that accident arose in course of employment. Latham u. 
Grocery Co., 505. Citizen deputized by policeman to aid in serving 
warrant for breach of the peace held employee of the town within 
meaning of Compensation Act. Tomlinson v. Sorwood, 716. 

8081(k) (1)  ( v )  ( x ) .  Where complaint alleges that defendants were not 
operating under Compensation Act, demurrer on ground that Indus- 
trial Commission has exclusive jurisdiction is bad. Calahan a. 
Roberts, 768. 

8081(r),  prior to amendment by ch. 449, Public Laws of 1933. Where em- 
p l o ~ e e  does not obtain judgment on his counterclaim in action by 
third person, he may proceed under the act. Rowe v. Rowe-Coward 
Co., 4%. Refusal to join insurance carrier as  party defendant held 
without error under facts of this case. Peterson 1;. McMa~lus, 802. 

8081(jjj).  Industrial Commission held to have the power to order a re- 
hearing for nemly discovered evidence. Butts v. Montague Bros., 
186. 

Conspiracy. 
B Criminal Prosecutions. 

a Future and Elements of the Crime 

1. Where two or more persons combine or agree to do an unlawful act, 
they are  guilty of criminal conspiracy even though the common 
design is not executed, the conspiracy being the agreement to  do 
the act and not the execution of the agreement. 8. v. Anderson, 
771. 
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Conspiracy B a-cod inued. 
2. In  a prosecution for  conspiracy, a n  instruction that the jury might 

convict one of the defendants and acquit the others will not be held 
for reversible error upon exception that  it  permitled the conviction 
of one defendant of conspiracy when one of the defendants charged 
had entered n plea of nolo contendere, which had been accepted by 
the State. Ibid. 

b Evidence 
1. Where a person enters into an agreement to do a n  unlawful act, he 

thereby places his safety and security in the hands of every member 
of the conspiracy, a s  the acts and declarations of each conspirator, 
done or  uttered in furtherance of the common design, are admissible 
in evidence against all. S. v. Anderson, 771. 

2. The fact of conspiracy, from the very nature of the crime, may be 
proven by circumstantial evidence, and the results accomplished, 
the divergence of those results from the course which would ordi- 
narily be expected, the situation of the parties and their ante- 
cedent relations to each other, together with the surrounding cir- 
cumstances, and the inferences legitimately deductible therefrom. 
a re  properly considered upon the question of guilt. Ib id .  

Constitution, Sections of, Construed. (For convenience in annotating.) 
ART. 

I,  sec. 12. Motion in arrest of judgment allowed for that record dis. 
closed that grand jury was not ordered to be drawn for special term 
of court a t  which defendant was tried, and therefore indictment 
was not returned by duly constituted grand jury. S. c. Baater, 90. 
Grand jury held to have no jurisdiction to charge commission of 
crime in another county, and motion to dismiss was properly al- 
lowed. S. c. Beasley, 318. 

I ,  sec. 17. Ch. 349, Public Laws of 1933, held not to impair obligations 
of contract, but merely to change procedure. Woodmelt of the 
World v. Comrs. of Lenoir, 433. 

IV, sec. 1. Legal and equitable rights and remedies are now determined 
in one action. Reytwlds v. Reynolds, 578. 

IV, secs. 1 and 20. Superior Courts are the successors of courts of 
equity and exercise their equitable powers, unless; restrained by 
statute. Reyttolds v. Rtynolds, 578. 

IV, sec. 8. An appeal will be determined in accordance with the theory 
of trial in the lower court. Apostle v. Ins. Co., 95. Upon defend- 
ants' appeal from judgment in criminal action, the jurisdiction of 
Supreme Court is limited solely to m:ltters of law or legal infer- 
ence. S. c. Anderson, 771. 

IV, sec. 32. Commissioners held without authority to dismiss clerk of 
municipal court without giving clerk notice and an opportunity to 
be heard. Stephem .z;. Dowell, 555. 

V, sec. 5. Property of municipality lying outside the ccunty and used 
for business purpose is taxable by county in which propcrty is 
situate. Board of Fitzancial Control w. Henderson  count^, 569. 

V, sec. 6. Tax in this case for care of indigent sick by vounty held for 
special purpose, with special approval of Legislature, and tax is not 
subject to limitation on tax rate. Uartin v.  Comrs, cf Wake, 354. 
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Constitution-continued. 
ART. 

VII, sec. 7. County tax to provide funds for care of indigent sick held 
for necessary expense not requiring approval of voters. Martin a. 
Co~nrs. of Wake, 354. Municipal tax for purpose of raising revenue 
necessary to care for indigent sick held for necessary municipal 
expense not requiring approval of voters. Hart in  v. Raleigh, 369. 

XI, sec. 7. Care of indigent sick i s  function of the State which i t  may 
require counties to perform as administrative agencies. Vart in  v. 
Comrs. of Walce, 354. 

Constitutional Law. (Requirements and restrictions in taxation see Taxation 
A ;  procedure to test constitutionality of statute see Statutes A f . )  

E Obligations of Contract. 
a Nature and Extent of Mandate 

Ch. 349, Public Laws of 1933, providing that  mandamus should not lie 
in an action ex contractu to enforce a money demand against a 
county, city, town, or taxing district, unless final judgment had been 
obtained against defendant, is  constitutional, since i t  does not 
impair the obligations of a contract, U. 8. Const., Art. I, see. 10;  
N. C. Const., Art. I ,  sec. 1'7, the effect of the statute being merely 
to alter the method of procedure in which there can be no vested 
right, and the change not being so radical as  to take away all 
methods of procedure for the enforcement of contractual obliga- 
tions. Woodmen of the World v. Comrs. of Lenoir, 433. 

F Constitutional Guarantees of Person Accused of Crime. (Former jeop- 
ardy see Criminal Law F.) 

a Right Not to Incrimirmte or TestiPy Aginst Self 
Defendants, charged with murder, were forced by officers to hear read 

affidavits of codefendants charging them with complicity in the 
crime. Held:  If the accusations were true, defendants were within 
their constitutional rights in remaining silent in the face of the 
accusations, since no one should be forced to incriminate himself, 
or to make false statements to avoid so doing. S. v. Dills, 313. 

d J u r y  Trial 
Defendant was convicted of a misdemeanor in the mayor's court upon 

his plea of not guilty. Upon appeal to the Superior Court the case 
was submitted upon an agreed statement of facts, and the court 
adjudged the defendant guilty. Held: Defendant, without chang- 
ing his plea, could not waive his constitutional right to a jury trial, 
and there was error in the judgment. S. v. Walters, 391. 

I Due Process of Law: Law of the Land. 
b Notice and Opportunity to Be Heard 

Ch. 334, Public-Local Laws of 1923, relating to assessments for  public 
improvements, is  constitutional, and objection that the statute fails 
to  provide for personal service upon abutting landowners a s  to the 
date of final settlement is untenable, service by publication, a s  
provided for in the act, being sufficient, since the act provides for 
notice and an ample opportunity to be heard. Arbogast v. Bun- 
combe County, 515. 



Contracts. (Of infants see Infants  B ;  contracts to conrey land see Vendor 
and Purchaser: contracts required to he in writing see Frauds, Statute 
o f ;  impairment of oblisations of see Constitutional Law E.) 

A Requisites and Validity. 
b O f f e r  and Acceptance 

Defendant offered to accept a stipulated sum in full st~ttlement of plain- 
tiff's mortgage indebtedness to defendant if payment were made in 
thirty days. After the expiration of the thirty days defendant 
accepted a partial payment of the sum ~tipu1atc.d~ and agreed to 
accept bonds of the Federal Land Bank in a ~(tipulated amount 
in payment of the balance. About four months after the partial 
payment, plaintiffs obtained the bonds and tendered same to de- 
fendant, and defendant declined to accept same. Held: Plaintiffs' 
rights are to be determined in accordance with the second offer of 
defendant, made upon accepting partial payment, mid a s  no time 
was therein set for acceptance by plaintiffs, plaintiffs had a reason- 
able time within IT-hich to comply with its terms, upon the jury's 
finding that  plaintiffs tendered the bonds within E reasonable time, 
plaintiffs a re  entitled to specific performance. Jackson c. Rank, 
705. 

d Consideration 
The benefit. inter alia, which an  employer derires from others in the 

industry signing similar agreements is sufficient consideration to 
support his agreement voluntarily entered into urder  the Sational 
Recovery Act. Jnmcs v. Dry Cleaning Co., 412. 

i Contracts Ousting Jurisdiction of Courts 
Provision that decision of association's board should t e  final a s  to dis- 

ability of member held void. Cordell c. Brotherhood, 632. 

B Construction and Operation. 
a (?enera1 Rules of Construction 

I .  Where a contract is not anibiguous, its construct io~ is a matter of 
lam for the court, and its plain and unambiguous: terms may not 
be disregarded to relieve a party of a hard bargain Belk's Depart- 
meflt Store c. Ins. Co., 267. 

2. I n  construing a contract, the construction placed thereon by the 
parties themselres will generally be adopted by tlw courts, and the 
attendant circumstances, the relationship of the parties, and the 
object of the agreement may be taken into consideration. Ibid. 

F Actions for Breach. 
a Parties 1T'ho Vay  Sue 

An employee may sue upc'n the "President's Reemployment Agreement," 
voluntarily signed by the employer, either in equity, under the 
doctrine of subrogation. or a t  law, a s  upon a contract made for the 
benefit of a third person. James v. Dry Cleaning Co., 412. 

d Nonsuit 
Where evidence shows breach of contract entitling plaintiff to nominal 

damages, refusal to nonsuit is proper. Thotnas v. l'rust Co.. 653. 
G Liability of Third Persons for Prccuring Breach of Contract. 

a S a t u r e  nvd Grou?lds of Liability in General 
1. I n  order for a cause of action to lie against a competing third party 

for ixocuring the breach of a contract by one of the contracting 
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Contracts G a--contintbed. 
parties i t  is necessary for such procurement to be unlawful and 
wrongful, since the law affords no protection against lawful 
competition, however malicious, the lawful procurement of the 
breach of the contract being da'lnnum absque tnjuria. Holder v. 
Bank, 38. 

2. Procurement of breach of contract by third person held lawful in 
this case and was therefore damnuva absque injuria. Ibid. 

Controversy Without Action. 
B Jurisdictio~i and Proceedings. 

d Conclusiveness of Facts Agreed 
Where a note signed by defendants as  comakers is set out in the agreed 

statement of facts, and there is no agreement that one of them 
signed the note a s  surety, the court is without authority to find as  
an additional fact that one of the defendants signed a s  surety for 
the other, the parties having agreed that  the facts stated were the 
facts relative to the controversy. Hood v. Cohnson, 77. 

Corporations. (Franchise taxes see Taxation B b ;  rervice of process on 
foreign corporations see Process B d.) 

D Stock. 
h Liability of Corporation on Stock Sa7c dgrcements 

Plaintiff alleged that the agent of defendant corporation sold stock in 
the corporation to plaintiff, and a s  an inducement to the purchase 
of the stock, entered an authorized agreement that the corporation 
would thereafter repurchase the stock a t  a stipulated price. The 
corporate agent testified that  the agreement was that the corpora- 
tion mould resell the stock and charge a certain commission per 
share. Held: In  the absence of evidence that  the agent of the 
corporation was authorized by i t  to make the agreement alleged by 
plaintiff, defendant corporation's motion to nonsuit n a s  properly 
granted. McDougald 6. Power Go., 764. 

G Corporate Po\? ers  and Liabilities. 
c Liability of Corgoration o ? ~  Z?zstruments Executed by Oncers or Agents 

Nonsuit is proper in absence of evidellce of authority of corporate agent 
to  make agreement sued on. JlcDouyald v. P w e r  Co., 764. 

h Xecessity of Corporate Seal to Validity of Corporate Transacttons 
1. Unless its charter or some statute provides otherwise, a corporation 

need not use its corporate seal except when an individual is re- 
quired to use his seal, and a corporation may appoint agents or 
make coutracts by resolution or by writing, signed br  a duly author- 
ized officer, without using its corporate seal. Jlortgage C'orp v. 
Zorgan, 743. 

2. The appointment of a substitute trustee by a corporate cestui que 
trust by a paper writing signed by its duly authorized oEcer is 
valid without the corporate seal, and \?hen the substitution is 
made in conformity n i t h  the provisions of the deed of trust and 
the statute, N. C. Code. 2583 ( a ) ,  sale of the property by the sub- 
stitute trustee in accordance with the terms of the instrument is 
valid, the appointment of a substitute trustee not being a convey- 
ance of any interest in land. Ibid 
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Corporations G-ccmtinued. 
i Liability for  Torts 

1. The coniplaint alleged that plaintiff and the in(jividua1 defendant 
were organizers and officers of competitive business corporations, 
that a person seeking to make a connection with one or the other 
of the corporations called a t  the office of the cclrporate defendant, 
and that while there the individual defendant, acting for himself 
and his corporate codefendant, said that plaintil'f was a thief, and 
that therefore the prospect mould not want to do business with 
plaintiff's corporation. Held: The demurrer of the corporate de- 
fendant, on the ground that  the complaint failed to state a cause 
of action against it, was properly overruled, a corporation being 
liable chiliter for slanderous words spoken by its officers or agents 
in its service with its authority, express or implied, and the com- 
plaint being sufficient to support the introduction of evidence of its 
liability within the rule. Britt  v. Howell, 519. 

2. A corporation is liable for torts committed by its agents and servants 
precisely as  a natural person, and a corporation may be joined a s  
a party defendant with its officer or agent in an action for slander 
for words spoken by its officer or agent in the service of the corpo- 
ration and with its express or implied authorization. Ibid. 

K Dissolution. 
c Rights of Creditors Upon Dissolution 

Where a corporation has been served with summons and has filed an- 
swer, the action against it  does not abate upon its subsequent dis- 
solution, C. S., 1199, and its directors are  made trustees of its 
property by statute, C. S., 1193, 1194. Lertx v. Ift6ghes Bros., 490. 

Costs. 
A Taxing Costs. 

c Tender of Judgment in Amount Less Than Amount Clzimed by Plaintif 
Where defendant tenders judgment in its answer for I he amount recov- 

ered by plaintiff, which tender is refused by plaintiff upon her claim 
that she is entitled to recover a larger amount, the costs are  p r o p  
erly taxed against plaintiff. C. S., 896. Webster 1;. Trust Co., 759. 

Counterclaims. (See Set-offs and Counterclainis.) 

Counties. (Individual liability of commissioners for failure to  promulgate 
rules for safety of prisoners see Public Officers C d ' 2 ;  deputy sheriff 
held not employee of county within meaning of Compensation Act see 
Blaster and Servant F a 1.)  

A Governmental Powers and Functions. 
a I n  General 

1. A county is not, in a strict legal sense, a municipal corporation, but 
is  a body politic and corporate, deriving i ts  poners, express and 
implied, from statute, and is an instrumentality for the perform- 
ance of certain of the governmental functions of the State. Uartin 
.v. Comrs. of Wake, 354. 

2. Care of indigent sick is function of the State which it  may require 
counties to perform a s  administrative agencies. Ibid. 
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Counties-continued. 
C Contracts of Counties. 

a Requisites and Validity in General 
Where the General Assembly has authorized a county to enter into a 

contract with a public hospital for the care of i ts  indigent sick for 
a period of thirty years, and the board of commissioners of the 
county, in the exercise of the discretion vested in the board by the 
statute, has agreed to contract for  that period, the contract will not 
be held invalid because of its duration. Martin v. Comrs. of Wake, 
354. 

F Actions. 
b Conditions Precedent to Action Against County 

Plaintiff alleged ownership of certain county bonds, and sought man- 
danaus to  compel the county to levy taxes sufficient to pay same. 
Held: The effect of the action i s  to enforce a money demand, and 
K. C. Code, 867, as  amended by ch. 349, Public Laws of 1933, pro- 
viding that  mandamus should not lie in an action e s  con-tract~ to 
enforce a money demand against a county, city, town, or taxing 
district, unless the claim has been reduced to judgment, is applica- 
ble, and a demurrer to the complaint for its failure to state a cause 
of action is properly sustained. U'oodmen of the World u. Comrs. 
of Lenoir, 433. 

d Set-off8 and Cbunterclaims 
Defendants were indebted to plaintiff county a s  principal and sureties 

on the bond of the county treasurer for funds of the county which 
the treasurer had not accounted for because of the failure of the 
bank in which the funds were deposited. Defendants tendered as  
an offset past-due bonds of the county owned by them, according to 
the agreed facts and stipulations, prior to the institution of the 
action by the county. Held:  Defendants were entitled to offset 
their debt to the county with the past-due county bonds, since the 
respective obligations of the county and defendants arose out of 
contract, and either party might have recovered judgment against 
the other on their respectire obligations, and the county's obliga- 
tion to defendants existed prior to the institution of the action, 
C. S., 521. In this case i t  did not appear of record that the funds 
deposited in  the bank represented collection of taxes levied for 
sDecific purposes, or that  the bonds held by defendants were other 
than general obligations of the county. Swain County v. Welch, 
439. 

Courts. 
A Superior Courts. (Supreme Court see Appeal and Error;  clerks of 

Superior Courts see Clerks of Court; justices of the peace see Justices 
of the Peace.) 

a Original Jurisdiction 
1. Under the provisions of K. C. Const., Art. IV, sees. 1 and 20, the 

Superior Courts are  the successors of the courts of equity, and 
exercise their equitable porers, unless restrained by statute. Reyw 
olds v. Regnolds, 578. 

2. The Superior Courts have equitable jurisdiction to a@rm and ap- 
prove family agreements for the distribution of trust estates created 
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Courts A a-continued. 
by will in order to effectuate the intent of the trustors when sucli 
intent would otherwise be defeated by the happening of unforeseen 
contingencies. Ibid. 

o Appeals from Inferior Courts 

1. Where it is provided by statute that a person corvicted in a record- 
er's court should have the right to appeal to  the Superior Court, 
and that  trial in the Superior Court should be de novo, there is no 
provision for an  appeal from an  order of the recorder's court that 
a suspended judgment against a person convicted in said court 
should be executed, and the Superior Court obtains no jurisdiction 
from a purported appeal from such order unlc~ss such appeal i s  
treated as a return of a writ  of recordai-i, and where on such 
appeal the Superior Court hears evidence and nflirms the judgment 
of the recorder's court, the case will be remanded by the Supreme 
Court for proceedings according to law. The requisites for an 
order that  esecution issue on a suspended judgment discussed by 
STACY, C. J. S. C. Rhodes, 241. 

2. When an appeal is taken from the general county court to the Supe- 
rior Court for errors assignecl in matters of law, as  authorized by 
C. S., 1605 (cc ) ,  and a new trial is granted by the Superior Court, 
i t  is essential that  the rnlings upon exceptions granting the new 
trial be specifically stated, so that in case of appeal to the Supreme 
Court, they may be separately assigned a s  error in accordance with 
Rule 19 13) of the Rules of Practice in the Supreme Court, ailtl 
properly considered on appeal. I n  this case numerous esceptions 
to the charge were assigned as  error on appeal to the Superior 
Court, arid the Superior Court granted a new trial for error in the 
charge "as set out ill the esceptions." The cause is remanded by 
the Supreme Court for l~roceedings in accordanze with the rule. 
Jv~lkilrs v. Casfclloc, 4C6. 

3. When a n  appeal is taken from the general county court to the Supe- 
rior Court for errors assigned in nlatters of law, as authorized by 
C. S., 1608 (cc ) ,  and tlie judgment of the general county court is 
affirmed by the Superior Court, i t  follons that each and all of the 
esceptions, properly presented, were overruled ; lwnce, in assigiiing 
errors 011 appeal to the Supreme Court, it is necessary for appellant 
to br i i~g forward sucli of the rulings, but only such, as  lie deems 
erroneous, in nccortlmice with the requirements of Rule 19 ( 3 )  of 
the Rules of Practice in the Supreme Court. Ibitl. 

g Terms of Co111'f 

1. The Goverlior has statutory authority to order a special term of the 
Superior Court, C .  S., 1150, ill which case he shoulcl appoint a judge 
to holtl such term and issue a commission to tlie judge appointed. 
antl, if such sl~ecinl term is for trial of criminal cases, only cases 
pentling ill the court a t  the time may be tried, and no grand jury 
may be drawn, unless the Governor also espressly orders that  a 
grand jury be drawn, C. S., 1454, in n.11icli e ~ e n t  indictments re- 
turned by such grand jury may be tried a t  such t e r m  S ,  v. Banter, 
90. 
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Courts-continued 
C Jurisdiction of State and Federal Courts. (Removal of causes to 

Federal Courts see Removal of Causes: Federal Employers' Liability 
Act see Master and Servant E.) 

a I n  General 
Our State courts have jurisdiction of an action to recover the amount 

by which the salary paid an employee fails to equal the amount 
stipulated in the "President's Reemployment Agreement," the Fed- 
eral Courts not having been given exclusive jurisdiction either by 
the Constitution or Act of Coligress. James u. Dry Cleaning Co., 
412. 

D Respective Jurisdiction of Courts of This State and Courts of Other 
States. 

a Transitory Causes of Action 
An action may be instituted in the courts of this State on a transitory 

cause of action aribing in another state unless forbidden by public 
policy or the lams of this State, but the right to recover will be 
determined by the laws of the state in which the cause of action 
arose. Ingle  v. Cassady, 497. 

b Jurisdiction of Res and Parties 
1. The trust estates in question were created by wills of residents of 

this State, which wills were probated in this State, in the county 
of the domicile of the testators. The beneficiaries of the trust 
estates were residents a t  the time of the probate of the wills, and 
the wills provided that residents of this State might change the 
trustee a t  any time. Held: The courts of this State have primary 
jurisdiction over the trust estates, although the trustee named in 
the nills is a nonresident and the trust res, consisting of personalty, 
is held by the trustee in the state of its residence. Reynolds v. 
Reynolds, 578. 

2. Policies for which application is taken in this State are governed by 
laws of this State. Cordell v. Brotherhood, 632. 

Covenants Not to Sue. (See Torts C.) 

Criminal Law. (Particular crimes see Particular Titles of Crimes ; constitu- 
tional guarantees of persons accused of crime see Collstitutional Law F ;  
indictment see Indictment.) 

B Mental Capacity and Responsibility for Crime. 
a Mental Capacity in  General 

The test of mental irresponsibility sufficient to render defendant incap  
able of the commission of crime is the inability to distinguish right 
from wrong, and the exclusion of testimony that defendant is of 
low mentality is not error, low mentality not being the test of 
insanity. S. v. Jenkins, 740. 

c Evidence, Burden of Proof and Verdict 
1. Defendants' pleas of mental irresponsibility, one based upon mental 

incapacity and the other upon drunkenness, held determined ad- 
versely to defendants by the verdict of the jury upon conflicting 
evidence. S. v. Glover, 68; S. v. Vernon, 340. 

2. Where defendants introduce expert testimony in support of their 
pleas of mental irresponsibility, the exclusion of testimony of the 
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sheriff that from his conversations with defendants he judged 
them to be "of estreme low mentality" is erroneous, the testimony 
being competent in support of the espert testimony on the question 
of mental capacity and felonious intent involved in the case, and 
its exclusion being prejuclicial in view of the fact that defendants 
did not testify in their own behalf. S. G. Bernot,, 340. 

3. Defentlant's plea of insanity held detcmnined adversely to defendant 
by the jury upon the evidence submitted by defendant. S. v. Oos- 
nell, 401. 

C Parties and Offenses. 
a Principals 

When two or more persons aid and abet each other in the commission 
of a crime, all being present, all are principals and equally guilty 
without regard to any previous confederation or design. S. G. 
Oos?zell, 401; S .  v. Anderson, 771. 

b Acccssories 
Evidence held sufficieut to be submitted to jury on the charge that 

defendant was accessory before f w t  to crime of murder. S. v. 
Williams, 707. 

d Crimes alzd Wisdemennors 
Involuntary manslaughter is a felony and not a misdemeanor. 8. 1;. 

Uutw, 333; S. v. Leonard, 346. 

F Former Jeopardy. 
c jlistrial.~, S e w  Trials, and Void Indicfmfnts 

1. A trial and couviction upon a void indictment will not support a plea 
of former jeopardy upon a subsequent trial after the Supreme 
Court has reversed the judgment upon the void indictment. S. I;. 
Beasley, 315. 

2. Where the court in its discretion has vacated a judgment and set 
aside the verdict and ordered a nev  trial, a plea of former con- 
viction entered upon the subsequent trial ordered is properly over- 
ruled, since the former judgment having been vacated, and the 
verdict set aside, there is  nothing to support the plea. S. v. Mc- 
Lamb, 378. 

G Evidence. 
b Facts in Issue and Relevant t o  Issues 

In a prosecution for incest, testimony of' the proseculing witness that 
she was born before the marriage of her father, the defendant, and 
her mother, i s  irrelevant to the issue, and its admission is held for 
reversible error as  tending to prejudice or warp the judgment of 
the jury. S. v. Strickland, 770. 

f Declnrations and Admissions 
Defendants were prosecuted for burglary of a store owned by a corpo- 

ration. Defendants contended that an officer of the corporation 
consented to the robbery in order to apprehend defendants in the 
commission of the crime. Held: There was no error in excluding 
evidence of statements and acts of the corporate officer offered by 
defendants in support of their contention in the absence of evi- 
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dence that the corporate officer was authorized to consent to  the 
robbery of the store. evidence of the acts or statements of an agent 
being incompetent against the principal, unless such acts or state- 
ments were authorized or were made in the course of the employ- 
ment, express or implied. S .  9. Hughes, 542. 

j Testimony of Convicts, Accomplic'es, and Codefendants 
An instruction that the jury should scrutinize with care the testimony 

of defendants and their near relatives to ascertain to what extent, 
if any, their testimony was biased, but if they then believed the 
witnesses, to give the testimony the same credit as  other testimony, 
is without error. S. v. Anderson, 771. 

12 Testimony of Acts and Declarations of Coconspirators 
Where a person enters into an agreement to do an unlawful act, he 

thereby places his safety and security in the hands of every mem- 
ber of the conspiracy, as  the acts and declarations of each con- 
spirator, done or uttered in furtherance of the common design, are 
admissible in evidence against all. S. v. Anderson, 771. 

1 Confessions 
1. In  order for defendant's silence in the face of accusations of guilt 

to be competent a s  an implied confession, i t  is necessary that the 
circumstances be such as  to call for a denial by him. S .  v. Dills, 
313. 

2. Defendants, arrested on a charge of murder, had denied to the officers 
that they were present a t  the scene of the crime. Thereafter de- 
fendants were forced by the officers to hear read affidavits of co- 
defendants charging them with complicity in the crime. Held: 
Defendants' silence in the presence of the officers upon the reading 
of the affidavits was not under circumstances calling for a denial 
by them, since they might well have thought that nothing further 
could be accomplished by again denying their guilt to the same 
parties, and evidence of their silence was improperly admitted as 
a n  implied confession by them. Ibid. 

3. Defendants, under arrest upon a charge of murder, were forced by 
officers to hear read affidavits of codefendants charging them with 
complicity in the crime. Held:  Evidence of defendants' silence in 
the face of the accusations was not competent as  being implied 
confessions by defendants for that they were forced to hear the 
affidavits read, and therefore their failure to speak was not 
voluntary actions, and confessions a re  competent only when volun- 
tarily made. Ibid. 

4. Where the trial court duly hears the evidence pro and con a s  to the 
competency of alleged confessions, and rules that  they are volun- 
tary and competent, and there is abundant evidence to support its 
findings, the court's rulings as  to their competency will not be 
disturbed on appeal. S .  v. Gosnell, 401. 

5.  Voluntary confessions a re  admissible in evidence against the party 
making them, but involuntary confessions are  inadmissible, and a 
confession is voluntary in law when, and only when, it  is in fact 
voluntarily made. Ibid. 
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6. A confession is voluntary in law only n hen i t  is in fact voluntarily 

made, and a confession induced by hope or extorted by fear is 
involuntary and incompetent. S. v. d)tderson, 773. 

7. I t  appeared from the testimony of a State's witness that the alleged 
confession of one of defendants was obtained by falsely telling 
him that  his codefendants had talked and that  he had better con- 
fess. Held: The confession was involuntary ant1 incompetent and 
defendant's exception t o  the court's refusal to strike i t  out upon 
motion made a t  the close of all the evidence is sustained, although 
the competency of the confession was not properlg challenged when 
offered in evidence. nor motion made to ni thdraw i t  when the evi- 
dence establishing its incompetency was admittee. Ibid. 

r Impeachitig axd Col-roborafi??g Ecidc~ice 
Evidence cannot be held competent as  corroboratil-e of defendant's 

testin~ony when such evidence is offered before d ~ f e n d a n t  takes the 
stand ill his own behalf. S. v. Caudle, 249. 

u Evidence Obtnzncd b y  Unlnwful Veans: f.izducil?g Conlnlissioi~ of Crime 
Evidence for the State slion'ed that one of the defeiidants broke into 

and robbed a store owned by a corporation, and that  the other 
defendant aided and abetted in the robbery. Defendants offered 
evidence ~vliich tended to show that  one of defendants went to an  
employee in the store and suggested that the employee give him 
the combination to the safe, and that the loot be divided v i t h  the 
employee, that the nest  morning the emplo~ee  peported the con- 
versation to his superior officer, and that the corporate officer in- 
structed the employee to give defendant a purported combination 
to the safe, that  thereafter the employee gave the defendant a 
combination and advised defendant how to break into the store and 
when the safe would contain a large sum of money, and that officers 
of the law apprehended defendants when they attempted to carry 
out the plans for the robbery. Held: The exclusion of the evidence 
offered by defendants in support of their coatenticn was not preju- 
dicial, since defendants' contention would not have been a defense 
to the prosecution if established. The distinction is pointed out 
between tempting and procuring the commission of a crime for the 
purpose of punishing the perpetrators, and takinl: steps to appre- 
hend persons in the esawtion of a felonious i,itent, previously 
formed, to  commit the crime, and the evidence in this case failing 
to show consent to the robbery or temptation of defendants to 
commit the crime, but merely the apprehension of defendants in 
the esecution of their felonious intent, previously formed. S. v. 
Hughes, 543. 

I Trial. (Right to trial by jury see Constitutional Law :F d ;  selection of 
jury see Jury.) 

c Coursr nnd Coriduct of T m l  
Motion for mistrial for that  defendants' expert witness became enraged 

a t  the solicitor and "started a s  if to assault him as he left the ~v i t -  
ness chair," and was conducted from the courtroom by officers, held 
addressed to the sound discretion of the trial cour-. S. v. Vernon, 
340. 
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f Joinder and Sevwance of Offenses for  Trial 

1. Defendant was tried separately in municipal court on two warrants, 
each charging assault with a deadly weapon, but upon different 
persons on separate occasions about fifteen days apart. On a111~al 
to the Superior Court, the court, upon motion of the solicitor, con- 
solidated the cases for trial. Held: Under the provisions of C. s., 
46'22, the order of consolidation mas within the discretionary power 
of the trial court. S .  v. Waters, 769. 

2. Where sereral defendants are  jointly indicted, a motion for serer- 
ance is addressed to the discretion of the trial court, and defend- 
ants' exception to the refusal of the court to grant them separate 
trials nil1 not be sustained when no abuse of discretion a p ~ x a r s  
on the record. S .  1.. Anderson, 771. 

g Znstructiolzs 
1. I t  is  incumbent upon the appellant, if he desires more specific in- 

struction on any point, or a more detailed and complete statement 
of his contentions, to mz~lie request therefor, and where the charge 
of the court is sufficiently full and complete to meet the require- 
ments of C. s. ,  564, any omission will not be held for reversible 
error in the absence of quch request calling the attention of the 
court to the desired instructions. S. v. Caudle, 249. 

2. An exception to the failure of the court to instruct the jury how the 
testimony of detectives and accomplices should be received will not 
be considered erronrous on appeal when defendants failed to re- 
quest such instruction. 8. v. Anderson, 771. 

h drgunzcnt and Co~iduct of Gounsel 
1. It is not error for the court to instruct the jury not to  consider the 

opinion of attorneys, expressed in their argument, as  to defendants' 
guilt or innocence, such expression of opinion being improper, and 
the jury not being instructed to disregard the argument but only 
the improper expression of opinion. S. v. Awderson, 771. 

2. I t  is beyond the province of counsel in arguing a case, either in the 
Superior Court or in the Supreme Court, to venture his opinion 
that defendants had not had a fair trial. Ibid. 

j S o n v u i t  cotd Directed Bo-diet 
1. Eritleiice held insufficient to identify defendant a s  the perpetrator of 

the crime charged. S .  a. Siw~ms. 459: S. v. White, 537. 

2 .  Motions to nonsuit on conflicting evidence are properly denied. S. v. 
T l  a l tw,  769. 

3. A motion to nonsuit  resents the sole legal question of nhether the 
evidence, considered in the light most favorable to the prosecution, 
is euffjcient to nar ran t  a re;~scinable inference of the fact of guilt, 
the 13 eight and credihilit~ of the evidence being for the jury and it 
being for the jury to say whether they are convinced of the f ~ t  
of guilt beyond a reasonable doubt. AS. v. Anderson, 771. 

4. The indictment upon which defendants were tried charged conspiracy 
to dynamite certain buildings or structures, and, in subsequent 
counts, charged certain defendants with breaking and entering and 
larceny of the dynamite, feloniously receiving said dynamite know- 
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ing i t  to have been stolen, and charged two defendants with at- 
tempting to dynamite two of the buildings pursuant to the original 
common design. There was sufficient evidence of conspiracy as  to 
all defendants, except, perhaps, three of them, and as to one of 
the three a new trial is awarded, and as to the other two there was 
sufficient evidence of guilt under the subsequent counts in the 
indictment. Held: Defendants' motions for judgment as  of nonsuit 
were properly denied, since the defendants presc'nt and aiding and 
abetting in the commission of the crimes charged in the subsequent 
counts are  principals and equally guilty. and a general verdict of 
guilty will be presumed to have been returned on the counts to 
which the evidence relates. Ibid. 

12 Verdict (Acquittal on one count and conviction on others see Indict- 
ment E e.) 

1. A general verdict of guilty upon a bill of indictm13nt containing sev- 
eral counts, charging offenses of the same grade, carries with i t  a 
verdict of guilty on each count, and will supporl- a judgment upon 
any valid count in the bill. S. v. Caudle, 249. 

2. Where, in a prosecution for the illegal possession of intoxicating 
liquor, defendant contends that the small quantity of liquor found 
in his home was for the exclusive use of himself and family, a 
verdict of "Guilty of possession," without reference to the count 
charging possession against the form of the stalute, is insufficient 
to support a judgment, since such verdict is entirely consistent with 
defendant's contention that his possession was lawful. S. v. Lassiter, 
251. 

3. The trial court has no power to correct the verdict by order entered 
out of term and out of the county, in the absence of consent of the 
parties or unless otherwise authorized. 8. v. Whitley, 661. 

4. The verdict of the jury, both in civil and criminll actions, will be 
interpreted in the light of the pleadings, facts in evidence, admis- 
sions of the parties, and the charge of the court, and when it is 
sufficient to support the judgment, when so interpreted, i t  will not 
be held sufficient ground for a new trial. Ib id .  

5.  Where an indictment contains several counts, and the evidence ap- 
plies to one or more, but not to  all, a general verdict of guilty will 
be presumed to have been returned on the count or counts to jvhich 
the evidence relates. S. v. Anderson, 771. 

m Errors Cured b y  Verdict (Defects in indictment cured by verdict see 
Indictment F a.) 

Error, if any, in the charge of the court on the question of the right of 
self-defense, is held cured or rendered harmless by the verdict in 
the light of defendant's admissions and the evidence appearing on 
the record. S. v. Marshall, 127. 

J Motions and Orders After Verdict. 
a Motions in Arrest of Judgment 

1. A motion in arrest of judgment for vital defect appearing in the 
record proper may be made for the first time in the Supreme Court 
a t  the hearing of the appeal from the judgment of the Superior 
Court. S. v. Baxter, 90. 



INDEX. 

Criminal Law J a-continued. 
2. Motion in arrest of judgment allowed for that record disclosed that 

grand jury was not ordered to be drawn for special term of court 
a t  which defendant was tried. Ibid. 

3. Where the warrant upon which defendant was tried is insufficient to 
charge any crime, defendant's motion in arrest of judgment should 
be allowed, since the defect is one appearing on the face of the 
record. S. v. Tyson, 231. 

4. Where an indictment fails to charge an essential element of the 
offense, the defect may be taken advantage of by a motion in arrest 
of judgment. S.  v. Tartton, 734. 

c Power of Court to Set Aside Verdict, Vacate Judgment a~zd Order Mi& 
trial 

1. The valid discretionary order of the trial court vacating a judgment, 
setting aside the verdict and ordering a new trial, to which order 
defendants do not object, although present in court, is binding on 
defendants and is not subject to challenge by them upon the subse- 
quent trial ordered, and evidence offered by them in support of their 
plea in abatement upon the subsequent trial tending to show that 
the order vacating the judgment was entered so that  incriminating 
evidence of codefendants might be introduced upon such new trial, 
is properly excluded. S. v. Melamb, 378. 

2. During term all matters a re  i r ~  fieri, and court may vacate judgment 
although appeal had been taken. Ibid. 

K Judgment and Sentence. 
a Co,~struction and Operation in General 

Where the judgment does not provide to the contrary, a prison sentence 
imposed on each conviction on separate counts in the indictment 
will run concurrently. S. v. Duncan, 316. 

b Suspended Judgments and Executions 
1. No appeal lies from order of recorder's court that execution issue on 

suspended judgment, review being by recordari. 8. v. Rhodes, 241. 

2. Where a defendant seeks and accepts the suspension of judgment 
agaiust him upon certain terms, he may not thereafter attack the 
judgment or prosecute a n  appeal therefrom. S. v. Anderson, 771. 

L Appeal in  Criminal Cases. 
a Prosecution of Appeal 

1. When appellant in a criminal case fails to make out and serve his 
statement of case on appeal within the statutory time, no extension 
of time being asked or granted, he loses his right to do so, and the 
appeal must be dismissed on motion of the Attorney-General, but 
where the life of the prisoner is involved this will be done only 
after an inspection of the record for errors appearing upon its face. 
S. v. Watson, 70;  S. v. Srntell, 140; S. v. WiEZiams, 352; S. v. 
Du+%lap, 432; S. v. Allen, 672. 

2. Where an appeal is taken in a criminal case and the execution of the 
judgment stayed under C. S., 4654, the clerk of the Superior Court 
is required to notify the Attorney-General of the appeal, and, if the 
statutory time for perfecting the appeal is  extended, he should 
notify him of such extension. S. v. Watson, 70;  S. v. Allen, 672. 
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3. Where execution is stayed in a criminal case under C. S., 4654, but 

the defendant fails to docket his appeal within the time prescribed 
by Rule 5 of the Rules of Practice in the Supreme Court, the clerk 
of the Superior Court, in order that  the Attorney-General may 
move to docket and dismiss the appeal, should certify to  him tlie 
day the court convened, tlie name of the presiding judge, the organi- 
zation and action of the grand jury, the indictment in full, the 
impaneling and action of the trial jury, the judgment, the appeal 
entries, and the facts constituting abandonment of the appeal, or 
failure to prosecute it. Zbid. 

4. Upon failure of appellant to file a brief in his appeal from conviction 
of a capital felony, the motion of the Attorney-General to dismiss 
the appeal will be allowed in the absence of e r r x  appearing upon 
the face of the record. S. v. Walle?', 351. 

b Xatzcre and Grounds of Appellate Jurisdiction of Xupreme Court in 
Criminal Cascs 

1. The State may appeal from judgment for defendant upon a special 
verdict, upon R demurrer, upon a motion to quash, or upon arrest 
of judgment. N. C. Code, 4649. S. c. Morris, 44 .  

2. A motion in arrest of judgment for vital defect appearing of record 
may be made for the first time in the Supreme Court on appeal. 
S, v. Baxtcr, 90. 

3. Upon defentlants' appeal from judgment in a criminal prosecution, 
the jurisdiction of the Supreme Court is limited solely to matters 
of law or legal inference. S. C. Const., Art. IT, see. 8. AS. v. 
Atfderson, 771. 

4. Where a defendant seeks and accepts the susl~ension of judgment 
against him upon certain terms, he may not thereafter attacli the 
judgment or prosecute an appeal therefrom. I b i d .  

c Effect of Appeal 
During the t ~ r m  of crurt all matters before the court a t  the term are 

i i a  fceri, and the court has the power during the term to racate a 
judgment, set aside the verdict, and order a new -rial. in his dicre- 
tion, although an appeal had been taken h y  defendants from such 
judgment. A. c. XcLamb, 378. 

d Record njid Bricfs 
1. The rec80rd as  certified to the Supreme Court is controlling. S. v. 

Baxtcr, 90. 

4. Upon failure of appellant to file a brief in his appeal from conr.iction 
of a capital felony, tlie motion of the Attorney-General to dismiss 
the appeal will be allowed in the absence of error appearing upon 
tlie face of the record. S. v. TValler, 361. 

7. The record failed to show that the gralld jury was drawn by the jury 
commission, as  contended, or that  the grand jury was impaneled. 
Field: The competency of the jury commission and the alleged 
disqualification of a grand juror, discussed in appellant's brief, 
mere not properly presented for review, it being the duty of appel- 
lants to see that  the record is properly made up and transmitted to 
tlie Supreme Court. S, v. Gosnell, 401. 
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4. An appeal must  be brought to the first te rm of the Supreme Court 

beginning a f t e r  the rendition of the judgment, and same docketed 
fourteen days  before entering the call of the district to which i t  
belones, and  hen this has  not been done, and no application for 
certiorari  made, the appeal \\ill be dismissed. S.  v. d l l e ~ z ,  672. 

5. Where the record fails t o  show what  the excluded testimony would 
have been, a n  exception to i t s  exclusion is unavailing. 8. c Llnder- 
sol!. 771. 

6. Only exceptive assignments of error will be considered on appeal, 
Rule 10 ( 3 ) ,  and a n  assignment of error to a r em:~rk  of the court  
to the ju r j  during the trial  and comment on such remark by the 
prosecution in the argument to the jury will not be concitlcred n hen 
not supported by objection or esception taken a t  the time. Ibid. 

c IZe~iezc. (E r ro r s  cured by verdict see hereunder I m, Indictment F a . )  
1. l i t ' l r l :  Se i the r  evidence admitted over defendants' objection nor evi- 

dence excluded on objection by the Sta te  was  of snfficicnt probative 
value to affect the verdict of the jury, and heltl fwt l lcr ,  there was 
no error  either in the admission or exclusion of evidence. 6'. T. 
Glocer, 68. 

'3. Whrre  defendant's motion in ar rect  of judrment is  allowed in the 
S u l r e m r  Court, exceptions in the record upon which def(1ndant 
relies for a new trial  ~ i eed  not be conqideretl. S. 7'. Bar to-. 90. 

3. TT11ere detrndnnt i s  convictetl on each of two counts in the bill of 
indic3tnielit and selltences of equal length are  imposed on each 
conviction, the sentences to run concurrently, the granting of a new 
trial  on one count would scwn futile where there is  no contention 
that  there n o s  error in respect t o  the other count. S. v. Duncan, 
316. 

4. Where defrndants,  charged in ~ a r i o u s  indictments u i t h  the same 
offense. a r e  tried together. and judgment of con\iction of some of 
the defendants i i  rerersed I~ecause the  indictment upon which they 
n ere tried is void, a new trial  n ill be a n  ardetl the other tlefend- 
a n t s  upon their a1)peal u ~ o n  their  exception to the admission of 
evidence on the joint tr ial  nhich depended for i t s  competency u ~ m n  
the void fnclictment. S c B(tr\lcr/. 318 

5. Where defendants a r e  a\varded a new trial  for error in the exclu- 
sion of testimony, other exceptions relating to matters not likely 
to arise on another hearing need not be considered on appeal. 
&. 2.. T7cr?ion, 340. 

6. Where the ~ e r d i c t  a s  entered on the records of the court  is  sufficient 
when interpreted v i t h  reference to the  pleadings, evidence and 
charge of the court, an  unauthorized order entered out of term and 
out  of the county correcting the verdict nil1 not be held for reversi- 
ble error,  the correction not bring material  or needed. S. c. 
Il 'h~tley,  661. 

7. Where one of appealing defendants is granted a new trial  fo r  error 
in the admission of his alleged confession, his codefendants, in- 
clicted for  conrpiracy and crimes committed in execution of the 
common design, a re  not entitled to a new trial  when the alleged 
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confession was admitted solely against the defendant making it  
and the confession does not refer to the conspiracy. S. v. Ander- 
son, 771. 

i Jurisdictiolz, and Proceedings of Lower Court After Decision of Supreme 
Court 

Where a judgment in a criminnl case is arrested for fatal defect ap- 
appearing on the record, the defendant is not (entitled to his dis- 
charge, but will be held subject to further action by the Superior 
Court of the county in which the judgment was rendered. S. 2;. 
Baxter ,  MI. 

Dnmnges. ( I n  action for slander see Libel and Slander D e.) 

Deeds and Conveyances. (Contracts to convey see Vendor and Purchaser; 
special proceedings to establish boundaries see Boundaries : reformation 
see Reformation of Instruments.) 

A Requisites and Validity. 
i C o i ~ c c ~ a ~ f c e s  of Personal Property 

A deed to certain described lands and of all  the personalty of the 
grantor, reserving in the grantor "the complete use and control" of 
said property during his natural life, is  void as  to the ~ersonal tp,  
since the deed reserves a life estate in the pei'sonalty and there 
can be no limitation over after a life estate in personal property. 
Speigl~t v. Speight, 132. 

C Construction and Operation. 
c Estatcs n+zd Interests Created 

A deed "to M. and her children," with granting clause "to &I., her heirs 
and assiglis," and habendurn "to have and to hold . . . to RI., 
her heirs, and assigns," is held to convey no estxte to the children 
of &I. it! esse a t  the time of the execution of the deed, the word 
"children" appearing only in the premises, and the intent of the 
grantor as gathered from the whole instrument being to cowey the 
estate to RI. in fee. Xauberry v. Orimsley, 64. 

d Restrictive Covenants 
1. Where lots are conveyed with restrictive covenants limiting buildings 

to residences. the owner of each lot has a negative covenant in 
respect to the other lots in the development, and where one of such 
lots is owned by a husband and wife by the entileties, the husband 
may not convey or contract in respect to the negative easement of 
such lot over the other lots without the consent of his wife, since 
the wife has the right to such negative easement as  a part of the 
estate if she should survive her husband, and the easement would 
be lost by its violation and the resulting change in character of the 
development. Noore v. Shore, 446. 

2. Commissioner appointed to make judicial sale held without authori t j  
to insert restrictions in deed to purchaser. Trust Co. v. Refining 
GO., 501. 

f Conditions 
The grantors brought action to cancel deed delivered I:O the clerk of the 

court in  escrow, delivery to defendant grantee being conditioned 
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upon defendant's maintenance and care of the grantors during the 
term of their natural lives. Ul3o11 sharply conflicting evidence the 
jury foulid that defendant had not breached the conditions of the 
deed. Held: By force of the jury's verdict, plaintiffs are not 
presently entitled to cancellation of the deed, and defendant's ulti- 
mate right to the land, conditioned upon his continued performance, 
is not in issue. Fergttson v. Fergzrson, 67. 

Demurrer. (See Pleacliilgs D.) 

Descent and Distribution. 

A Nature and Course of Title by Descent. 

a I11 Cetlel-al (Right of heir to c.ollr.ey see Executors and Admiiiistra- 
tors F g.) 

Personal property of a deceased passes direct to his administrator, but 
the renl 1)rclperty passes direct to the heirs a t  law, subject to be 
tlivestecl only if i t  becomes liecessarF to sell the reillty to make 
assets. Pat'lier v. Porter, 31. 

C Rights and Liabilities of Heirs. (See, also, Esecutors and Adminis- 
trators F f ;  E a.) 

a Kigltt f o  I '~~ez.c '?~t Sale of Real ty  by Pa2/i)~y Debts of Estate 
The heirs a t  lnw hare the right to pay off debts of the estate and the 

costs of administration in order to prerent the ~iecessity of selling 
the realty to make assets. Parker v. Porter, 31. 

Divorce. 
A Grounds for Divorce. 

d Separation 
Plaintiff was living separate and apart from his wife and paying certain 

sums to her from time to time under the terms up311 ullich juclg- 
nieilt for abaiidonruetit and assault upon her was suspended. Held:  
Plaintiff ma1 uot maintain ail action for divorce upon the grounds 
of two years separation, C. S., 1659 ( a ) ,  the law not permitting the 
maintenailce of a n  action based in \vhole or i11 pxrt upon the viola- 
ti011 by the plaintiff of the criminal laws of the State. Reynolds v. 
Reynolds, 428. 

a Alimony Pej~dente  L i f e  
1. Where the complaint alleges facts sufficient to entitle plaintiff to 

alimony p o ~ d e n t e  lite under C. S., 1667. it is not error for the court 
to grant plaii~tiff's motion therefor and refuse to find the facts 
upon n hich the order is based, since it  will be presumed that the 
court found the facts as alleged in the complaint for the purposes 
of the hearing. 8outl~a1.d v. Southard, 392. 

2. Where, in a wife's suit to set aside a deed of se~ara t ion  for fraud 
and for divorce a m e m e ,  the trial court finds that the allegations 
of the coml~laint are true and that the wife is without means to 
prosecute the suit and is without means of subsistence, the findings 
warrant the granting of alimony pelzdente lite. Jfassey c. Jlasse!/, 
818. 
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Dower. 
C Dower Consummate. 
a Respectice Rights of Widow and Creditors 

While creditors of a n  estate may be permitted to cclntest the widow's 
allotment of doner in proper instances upon the ground that the 
allotment is  excessive, they must pursue their remedy in apt  time 
by excepting to the report of the jury, and their motion to be made 
parties in order to contest the allotment of dower, made in this 
case almost three months after approval by the court of the clerk's 
confirmation of the jury's report, i s  held too late. Poindexter v. 
Cull, 62. 

c Exceptiotis to Jury's Report and Reallotment 
Ordinarily, the court, before which exceptions to the report of the jury 

in the allotment of dower is  heard, is the sole judge whether a 
reassignment or successive reassignments shall be made. Poin- 
dexter 6. Call, 62. 

Druggists. (See Pharmacists.) 

Ejectment. 
B Summary Ejectment. 

a Jarisdiction 
Title to land is not raised or put in  controversy by mere allegation that  

such controversy exists. Dean n. Dueall, 822. 

f Trial i11 Superior Court Gpon Appeal 
The issue submitted in this action in summary ejectment was: "Is the 

defendant a tenant of the plaintiff, and does he hold over after the 
espiration of the tenancy?" to nhich the jury answered "No." In  
the light of an affidavit filed by plaintiff before the justice of the 
peace, the evidence and charge of the court in the Superior Court 
and the court's statement of the contentions of the parties to which 
no objection was entered, it appeared that the parties admitted the 
tennncy and the only issue of fact was whether the par01 lease 
terminated the December prior to the institution of the action or 
the December next succeeding, and that the jury answered this 
issue of fact on conflicting evidence in defendant's favor. Held: 
The verdict sustains the judgment of the court that plaintie is not 
entitled to the relief of summary ejectment. Studienb ?j. HarvelZ, 
103. 

Election of Remedies. 
A When Election Nust Be Made. 

b Between Rescission and Action for Damages 
Mortgagor must elect betneen setting aside foreclosure and recovery 

of damage from mortgagee. B a i l e ~  c. Stokes, 114. 

Electious. 
I Contested Elections. 

c Etzjoini?fg COt(nt and Declaratioa of Result of Election (Enjoining 
holding of election see Statutes A f.)  

Where. in injunctive proceedings invol! ing the validity of an election, 
it  appears from the record on appeal that the ballots cast had been 
adjudged illegal, that legal ballots were denied those who presented 
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Elections I c-fo?ttil/~Cd. 
themselves to ro te ,  t h a t  many registered voters who came to  the  
polling place to ro t e  were  denicd the privilege of voting, and tha t  
t he  polls were open for  voting less than two hours, the  judgment 
dissolving the  temporary restrailling ordered entered in the  cause 
and  directing the  canvassing of the  1)allots  nil t11l-l (le(21aratio~l of the  
results of the  elrcticm will he rerersetl. since upon the  facts appear- 
i ~ i g  of record no ra l id  election had been held. Har r i s  v. U i l l e r ,  
746. 

Electricity. 
A Duties and Liabilitirs in R e s ~ e c t  Thereto. 

a I n  Gcnc'ricl 
The  court's charge in this case tha t  defrntlant distr ibutor of electricity 

to l~onseliold users \vas uiider duty  to exercise a constarit r igilance 
and olxxrre a high degree of care in kceping i t s  wires outside plain- 
tiff's house ill good repair  and in keeping i t s  transformers in a safe  
condition : ~ t  al l  times, so t ha t  escessi\-e : ~ n d  dangerous current 
shoultl not be conducted into plaintiff's house, and  tha t  i ts  failure 
to use sucll care would he negli;;.ence entitling plaintift' to recover 
if the  pros imate  cause of her injuries, i s  held without er ror  on 
defendant 's  esceptions. L l / i 1 ~  r ,  Silk Xi17,8, 7 .  

c E.rccssi1.c T 7 0 1 f U ! / c  

Evidrncy hcld  sufficitlnt for  jury ou cruestion of tlefendnnt's ~~eg l igence  
in  j,ermitting escessir-e voltage to be c:t~ried to plaintiff's home 
over clefnltl:~nt's ~vi rcs .  1 , ] 1 1 i i ~  Y. Rill; . lIi l ls.  7, 

E r n i n c ~ ~ t  I)orn:li11. 
A S a t u r c  and  Extent  of Power. 

c Acts Co~zstilrctirtg I'uh-i11g of I'rircrtc. Propo'tll 
Evitlence tha t  l)l:li~ltift' c o ~ ~ s t r u c t e d  and O W I P ~  certain water mains, a l ~ t l  

t h a t  defendaiit municipality ~.enl:~iue~l in l ~ ~ r ~ n i s s i r e  1~osseshioii 
thereof for  a number of Sears, 11ntil sliortly before the institution 
of the  action. \\-hen drfe~lt l :r~it  municil)nlity refused to r t~cog~l ize  
plaintiff's mwersh ip  and right to i'orbitl the city to use same. ant1 
retainrd yossrsaion of the  water mains. ant1 continuer1 to  use sanle 
a s  n pa r t  of i t s  municipal xvater system : ~ t l ~ - c r s e  to l?lnintib's claim 
of title, i s  h(,ld sufficient to support  a filldill:: t ha t  tlefend:uit mu- 
~liciliality t(!oli l~ossession of the  w:ltcxr i i ~ l i n s  and apl~rnpr ia ted  
t l i en~  to  i t s  o\vn usc under the  lIo"er of ~ r u i n e n t  dom:~in. Con- 
s t rnct ior~  Co. 1 . .  Chnr?ottf, 309. 

C C o m l ~ n s a t i o n .  
a E l e m o ~ t s  of Damccgil 

Plaintiffs bruuglit this action  g gain st a ri1~11lici~);rlity to recover damages  
to their  land and  personal 11rol)erty I)$ reason of the  discharge of 
sewage by the city through a by-p:lrs into a creek adjoinin:= plain- 
tiffs' lantls, and plaintiff's introducetl r ~ i d e n c e  t h a t  by r ens~m of the 
city's allcgeil \vrongful acts they hat1 Iwen forcrd to  iliscolltinue 
their  ( lair7 Ilusiness theretofore contluctetl by them on thc land. 
l f c l t l :  A l t h o u ~ h  the rendering of p1:lintiiXs' land lmfit for dairying 
riiight be 2111 e l ( ~ m ~ n t  of dnmnge a s  trntling to diminish the  value of 
the land. the rn lu r  of plxintiffs' dairy a s  n going concern is  not a 
recorerable element of damage for  the par t ia l  taking of the  land 
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Eminelit Domain C a-co?~ti?fucd. 
under the power of eminent domain, and a new trial is awarded on 
defendant's exceptions to the admission of evidenve and the charge 
of the court relating to this aspect of the case, it being apparent 
from the record that the value of plaintiffs' dairy business was con- 
sidered by the jury in awarding the recovery. Pem berton v. Cfreelzs- 
boro, 466. 

c Compensation for Injury to Contiguous Land 
An abutting property owner may not recover for damages to his land 

caused by changing the grade of an established street or road 
when such change is made pursuant to lawful aulhority and there 
is  no negligence in the manner or method of doing the work. 
Calhoun G. Highway Corn., 424. 

D Proceedings to Take Land and Assess Compensation. 
d Judgments 

Judgment was entered in proceedings in eminent dcmain that upon 
payment by petitioner of the sum of money stipulated in the judg- 
ment title to the lands should co indtanti pass to petitioner, free 
from all adverse claims, liens, and encumbrances, and by later 
paragraph the judgment stipulated that the items of taxes, insur- 
ance, and maintenance incurred pendente litc were expressly re- 
served to be later passed upon by the court. Thereafter petitioner 
paid the sum stipulated into court and respondent accepted said 
sum. Held: Upon the payment and acceptance of the stipulated 
sum the provision of the judgment that petitioner xqui re  the land 
free from all claims, liens, and encumbrances irnmediately took 
effect, and the reservation in the judg~~lent  in cc~nflict therewith 
was void, and the court was thereafter without jur ~sdiction to hear 
a motion in the cause requesting that respondent be restrained from 
further claiming any amounts from petitioner for the items at- 
tempted to be reserved in the judgment, and rer:pondent's cross 
petition asking that said amounts be determined and awarded, 
since the former cannot be regarded a s  an action 1-0 remove cloud 
from title. not the latter as  a suit upon the judgment. S .  u. 
Lumber Co., 347. 

Equity. (Where equitable relief is sought, neither forfeiture nor penalty for 
usury may be hnd see Usury B b.) 

Estoppel. 
C Equitable Estoppel. 

a Qroumls atfd Essential8 in  General 
1. Defendant surety is hcld not estopped to deny liability on the bond 

of a city official in suit by having joined the city and another 
surety in bringing suit against the official in an attc>mpt to recover 
the funds misappropriated, it appearing that  defendant surety 
joined in the suit upon information furnished i t  by the city, that 
the facts were equally known to the cits, and that therefore the 
surety's joinder in the suit against the official did not constitute a 
deceptioii of the city in respect to the surety's liability on the bond. 
Salisbury ti. Lyerly, 386. 

2. Where the maker of a note for the balance of the purchase price of 
land alleges that the payee agreed that  upon payment of the note, 
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Estoppel C a-codinued. 
a prior encumbrance against the land should be removed, a person 
obtaining the note from the payee as  collateral security, but who 
is not a holder in due course thereof, may not maintain that, as  
he took the note in good faith for value, and as  the maker failed to 
have the parol agreement included in the writing, the maker should 
not be allowed to enforce the parol agreement as against him, since 
a holder who is not a holder in due course should first ascertain 
if there are any equities existing against the note, and since the 
holder of equities against a note is under no duty to notify a pur- 
chaser thereof. Hare v. Hare, 442. 

3. Respondent's contention that lwtitioners' guardian had accepted the 
benefits of a loan and paid respondent interest thereon while acting 
in her representative capacity, and that the mortgage was executed 
by the guardian fourteen years prior to the institution of the pro- 
ceedings, and that therefore petitioners were estopped to attack the 
validity of the mortgage, cannot be sustained where it sufficiently 
appears from the petition to set aqide the mortgage that the mort- 
gage was executed when petitioners were minors and that the pro- 
ceeding attacking the mortgage was instituted by petitioners upon 
their coming of age. I n  re Quick, 562. 

4. Plaintiff held estopped to maintain action on disability clause in life 
insurance policy. JfcLazchorn v. Ins. Co., 709. 

Evidence. ( I n  particular actions see Particular Titles of Actions.) 
B Burden of Proof. 

a General Rules 
The burden is on plaintiff to establish his case, and where he makes 

out a prima fucie case defendant must introduce evidence or take 
the risk of an adverse verdict, but the burden of the issue is not 
shifted to defendant. Tt'ebster G. Trust Co., 759. 

D Relevancy, Materiality, and Competency. 
2, Tes t imon~ of Transactions or Communicafions Tt'ith Decedent 

Plaintiff brought suit on a note which had been executed to his testa- 
trix by defendant's intestate, and on a note which had been en- 
dorsed to his testatrix by defendant's intestate as  collateral 
security, which note mas secured by deed of trust, and the makers 
of the collateral note were joined a s  defendants. Plaintiff intro- 
duced in evidence the principal and collateral notes and deed of 
trust, and introduced testimony ia regard to the transaction, the 
loan of money by his testatrix and the hypothecation of the col- 
lateral note. Held: Plaintiff, by introducing the written and oral 
evidence in regard to the transaction, opened the door to the intro- 
duction of evidence by the makers of the collateral note to the 
effect that same had been paid when transferred to plaintiff's testa- 
trix, that the deed of trust had been marked paid and satisfied by 
the trustee, and that testatrix's endorser had 110 right to transfer 
same. N. C. Code, 1795. Afansfield v. Wade, 790. 

f Impeaching and Corroborating Witness 
Evidence which tends to corroborate a party's witnesses is competent, 

and is properly admitted upon the trial for that purpose. Webater 
9. Trust Co., 759. 
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Evidence D-co~ti~r ued. 
h Similar Facts and Transactio?is 

1. In  an action to recover damages caused by a fin. alleged to have 
been set out by defendant's railroad engine, evidence that one of 
defendant's engines had theretofore set out fires is incompetent in 
the absence of evidence that  this particular engine set out the fire 
in suit. Sufer  c. R. R., 55. 

2. Competency of evidence that noxious substances h,id been found by 
others in product of manufacturer. Enloe v. Boltling Go., 305. 

3. Where a corporate aqent, as  plaintiff's witness, testifies a s  to terms 
and conditions of the sale of stock by defendant corporation to 
plaintiff, the exclusion of evidence of dissimilar terms and condi- 
tions upon which the agent sold stock to other persons will not be 
held for error. 3IcDougnld c. Pozrer Co., 764. 

1 (7ircumstatltial Evidence 
In an action to recover for the death of plaintiff's intestate, killed 

while engaged ;n his employment in interstatt, commerce, the 
Federal Employers' Liability Act is controlling. Trust Go. v. 
R. R., 574. 

E Admissions. 
d Bu Agelrts 

'Pestimony of declaration of corporate agent held not admissible against 
principal in absence of evidence that declarations were within 
scope of agent's authority. S. v. Hugl~es, 342. 

e Admissions in Pleadiwgs 
1. Voluntary nonsuit on cause of action based on negligence held 

admission for purpose of trial that defendant w i s  not negligent. 
Thomnson v. Bnllard d Bnllard Co., 1. 

2. Where it  is ndmitted in the pleadings that no contract existed be- 
tween the parties, defendant is bound thereby, although plaintiff 
introduces contract in evidence for restricted purpose. Construc- 
tion Co. v. Charlotte, 309. 

3. Where the material allegations of a paragraph of the complaint are  
admitted in the answers, defendants' esception to the admission 
of the parngraph in evidence cannot be sustained. West v. Baking 
Co.. 3 6 .  

J Parol Evidence Affecting Writings. 
a Admissibility in Genera2 

1. Par01 evidence is inadmissible to  vary or contradict the terms of a 
written instrument, but where a contract is not required by law to 
be in writing, and a part of it  is written and a pnrt is not, parol 
evidcnce of the unwritten part, if i t  does not contradict the writing, 
is admissible to establish the contract in its entir~?ty. Dazcson v. 
Wright. 418. 

2. Parol evidence that credit memorandum given by a n  automobile 
dealer was to be used only in the purchase of a new car and not a 
used car held competent. the parol evidence not  contradicting the 
writing, but tending to establish the unwritten part of the agree- 
ment. Ibid. 
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3. Plaintiff declared on a note esecuted by defendant for tlie balance of 

the  purchase price of lancl. Defendant offered parol eridence to 
the effect t h a t  i t  was  agreed tha t  plaintiff slionld recell the  land 
11 i thin t n  o months, and t h a t  defendant ould llever be called up011 
for  fur ther  payments, t ha t  the land n s s  resold. and  tha t  plaintiff 
understood tha t  he r  note would t1iereul)on he canceled. Held: 
The par01 evidence v a i  i ncompe te~~ t  a s  being in contradiction of 
the  n r i t t e n  instrument,  and it? atlniicsion constitute\ reversible 
error.  although plaintiff would not have heen ~reclucled  from shon-  
ing a n  agreement t h a t  her  note \ \as  to he delirered up nlld can- 
celed upon the  resale of the  lmul by  lai in tiff, if such v a s  the ayrce- 
ment and  the  meaning of her  allerntion. Corn1 Gables ?' Ai/ers. 
426. 

4. The deed conrer ine  the  land to i~laintiff exrented a l ~ r i o r  encum- 
brance f rom the  covenant against  encumbrances. hu t  (lid not c\cept 
such prior encumhr:lnce from the gpneral warranty  of title. Plain- 
tiff executed a deed of t rn s t  t o  cecnre h is  note for the  hnlance due 
on the  purchase price. Plaintiff offered e l idenre  of a par01 agree- 
mcnt he tneen him ant1 his vendor tha t  the vendor ul~onlcl remore 
the  prior encumbrance upon tlie payment of the l lnrrhase money 
note hy plaintiff. Held:  The  alleged lmrol azrcemcnt nac: not ill 
conflict with the  writ ten instruments. but in accord n i t h  them, and 
p r o 1  evidence of the  ar reemcnt  war  competent. H a r e  c. Hnr r .  442. 

Artiovs fo~. Frrcurl o r  k'i>formntioti 
T h e r e  ins t rument  is  at tacked for  f raud parol evidence is  competellt 

to establish and refute allegation of f raud.  IT'illctt r. Ins.  Po.. 344. 

I( Exper t  and O ~ i n i o n  Testimony. 
a Conclitsio?~s a n d  Opiiiious i i t  Geitcrnl 

1. The  admiasion of testimony of a n  electrical esper t ,  upon proper 
hypothetical questions. a s  to thc  electrical causes of burned-out 
f u i r s  and light Imllw :lnd n hurned sr c lx t  and nc to  the effect of 
grounding a wire. is  held \vithout error in this case. L!ti!n v. Silk 
l11i77s. 7. 

2. I n  a n  action on a tliiability clause in a policy of life insuranse a lay  
~ i t n e i s  may  tes t i f r  from hi \  1)er~onal  o l~se r r :~ t ion  of insured tha t  
in his opinion insured would not be able to  do any kind of physical 
no rk .  Gossctt c I?is. Co . 152. 

3. A witness' stntc'me~lt t ha t  if the  defnidant  11nrl not movcd his car  the 
accident ~1oulil  not have  occurred is hcld competent a s  a "short- 
hand statement of a fact." or a ctntement of a "comlmite or com- 
pound fact," ant1 ( hjection thereto on thc grc11nc1 tha t  tlie testimony 
invaded the  province of the  jury i s  herd untenable. Myers c. Uti7i- 
ticv Cn. 293 

4. A nonespert  n i t nes r  has  had  o~por tun i t j -  of knowing and observ- 
ing a 1)erson may testify from his ov  11 personal o l ~ e r v a t i o n  a s  to  
hic opinion of the sani ty  o r  incanity of such person. Hnn-is v. 
Bycock, 543. 

I t  iu incom~wtent for  plaintiff's witnesses, in an  action for slander, to 
testify, i n  response to questions of what  they understood the article 
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in question to mean, that  they understood it as actuated by 
malice, and defendant's motion to strike out should have been 
allowed, since the answers were not responsive tc the questions and 
the opinion evidence invaded the province of the jury, the question 
of malice being one of the issues involved. X ~ n t o n  a. Ferguson, 
541. 

N Weight and Credibility. (Province of court and jury see Trial D.) 
b Positive altd Segative Evide)~ce 

Positive evidence should be given more weight than negative evidence. 
Cordell 2;. Brotherhood, 632. 

Execution. 
E Stay, Quashing, Vacating. 

a Right to Stay Executiolt and Grounds of Relief 
Allegations that  because of prevailing financial corditions a sale of 

defendant judgment debtor's lands under esecution will not l?roduce 
money sumcient to pay all judgments docketed against him, but 
that  a sale under supervision of the court would probably produce 
sufficient money to pay nll the judgments, are  irsufficient to state 
a cause of action upon which plaintiff judgment creditor is entitled 
to enjoin execution upon defendant judgment creditor's prior dock- 
eted judgment, nor are  such allegations sufficient to support the 
rippointment of a receiver by the court for the property of the 
judgment debtor. Hood zr. Wilson, 120. 

Esecutors and Administrators. 
B Assets, Appraisal and Inventory. 

a Title and Right to Possessio?~ of Assets of Estate 
1. Personal property of a deceased passes direct to his administrator, 

but the real property passes direct to the heirs 2.t law, subject to 
be divested only if i t  becomes necessary to sell the realty to make 
assets. Parker v. Porter, 31. 

2. At the (late of testator's death certain contracts for the cultiration 
of his lands by tenants had been let, but no crop planted. Held: 
Testator's sole devisee is entitled to the rents from the lands for 
the rear ,  the provisions of C. S., 54, that ungathered crops should 
belong to the esecutor or administrator not applying to crops not 
planted a t  the date of testator's or intestate's death. Carr v. Cam, 
246. 

3. The filing of a caveat suspends further proceedings in the adminis- 
tration of the estate, but does not deprive the e s e c ~ t o r  or esecutris 
of the right to the possession of the assets of the estate. C. S., 
4161. Elledge v. Hawkine, 757. 

4. An executrix who has duly qualified is entitled to ~~ossession of the 
assets of the estate until removed by the clerk, e w n  though caveat 
proceedings have been instituted, and the Superior Court is with- 
out authority to appoint a receiver to take over the assets of the 
estate upon complaint of the heirs at l a ~ v  alleging the insolvency 
of the esecutris and that she was squandering the assets of the 
estate, although upon the facts alleged plaintiffs might be entitled 
to the removal of the executrix by the clerk. I b i d .  
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Executors and Admi~iistrators-co~ztinued. 
C: Control and illanagement of Estate. 

c B ~ t s i ~ ~ e s ~ s  and Contracts of Ececutor 
Where an administratrix c. t .  a. carries on the business of the testator 

with the knonledge and apparent consent of all the parties. includ- 
ing plaintiffs, creditors of the estate, and it appears that tlie ndmin- 
iqtratrix was authorized by order of court to proride out of the 
funds of the estate labor and materials necessary to carry on the 
business, plaintiffs may not coml~lain of judgment denying recovery 
against the administratrix and her bondsman for losses to the 
estate resulting from the continued operation of the business u~n>Il 
their contention that the estate was thereby rendered insolvent, 
and that such acts constituted waster or decastacit. Hicks v .  
Purvis, 657. 

D Allonaiice and Payment of Claims. 
b Claims for Personal Service Rendered Deceased 

I11 an action to recover the reasonable value of services rendered 
deceased under an oral contract to devise lands, the value of lands 
promised to be devised is competent as  affording some estimate of 
what the parties themselves contemplated such services  rob- 
ably mould be worth. S o r t o ~ t  a. MeLellat~d, 137. 

Q Rights and Remedies o f  Creditors 
Suit by creditors of an estate to set aside partition by the heirs a t  law 

should be dismissed upon tender into court of an amount sufficient 
to pay all debts of the estate, nor in such instance may a lessee 
of the lands from the administrator maintain the suit after the 
expiration of the period of the lease, since any claim he might 
have on account of the lease is  a claim against the estate protected 
by the tender of money into court. Parker z'. Porter, 31. 

h Actio,~s d g a i t ~ s t  Es tn tc  (Venue see T'enue C a ;  service o f  process on 
personal representative of deceased nonresident auto owner see 
Process B. e.) 

When executor dies prior to trial, judgment against estate is i r r~gula r ,  
and is properly set aside up011 motion. Taylor 1;. Caudlc, 295. 

E Sales and Conveyances Under Orders of Court. 
a Crou t~ds  and Conditions Precedent to Sale of Realty to J fake  Assuets 

1. Personal property of the estate is  the primary fund for the pajxnent 
of the debts of the estate, and i t  is only when the personalty is 
insufficient for this purpose that the administrator has the right 
and duty to apply for license to sell real 1)ropert.v of the estate to 
make assets. C. S., 74. Parker 1;. Porter, 31. 

2. Suit by the administrator against the heirs a t  lam to set aside parti- 
tion of tlie lands of deceased upon allegations of necessity to sell 
realty to make assets, and inadequacy of the purchase price upon 
the partition sale and irreqularities therein, should be disniissed 
upon tender into court by one of the heirs a t  la\\ ,  the 1)urchaser a t  
the partition sale, of a n  amount sufficient to pay the debts of the 
estate, the cost of administration, and tlie costs of the litigation. 
the sole interest of the administrator in the lands being the right 
to sell same to make assets arid pay costs of administration, and 
the other grounds for relief alleged being available solely to the 
other heirs a t  law. Ibid.  
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Executors alld Administrators E-cottti+zued. 
e Right to Sell to Make Assets as  Agaimt Tranferee of Heirs 

Heir a t  law may not convey title as against credi ors prior to two 
years from granting letters testamentary but after two years heir 
may convey free from their claims. Johmon v. Barefoot, 796. 

F Distribution of Estate. 
e Family dgrceme)rts 

1. Approval of family agreement for allotment of income to wife of 
insane beneficiary upheld under facxts of this cme. Reynolds u. 
Reynolds, 254. 

2. Judgment for distribution of trust estates in accordance with family 
agreement affirmed in this case. Reynolds v. Reyvrolds, 558. 

f Right of Heirs to Institute Suit in Behalf of Estate 
Insured attempted to change the beneficiary in lmlicies of life insur- 

ance to his sister. After his death, his heirs a t  law instituted this 
action to set aside the purported change of beneficiary. and it 
appeared that plaintiffs had previously challenged the right of 
insured's esecutor to act in the premises by filing a caveat, and that 
the esecutor was joined a s  a defendant in the ac ion, and that he 
denied the allegations of the complaint and supported the conten- 
tions of his codefendant. Held: Failure of plaintiffs to show a 
demand on the esecutor to bring the action and his: refusal to do so 
is not sufficient cause for dismissing the action a s  in case of nonsuit, 
i t  clearly appearing that  the esecutor was in opposition to plain- 
tiffs, and the law not requiring the doing of a rain or useless thing. 
Harris v.  Aycock, 523. 

g Title and Rights of Heirs 
1. An heir a t  law mortgaged the land allotted to him in the partition 

proceedings prior to the expiration of two years from the granting 
of letters testamentary. Thereafter, the mortgagt' was foreclosed 
and the purchaser a t  the sale transferred title to a bo?la jfde yur- 
chaser without notice. Held: The mortgage was void and the 
creditors of the estate are entitled to sale of the lands to make 
assets to pay debts of the estate, evra against the bona fide nur- 
chaser without notice, the rights of the parties being determined 
by the application of C. S., 76, prior to its amendment by ch. 353, 
Public L a w  of 1935. Johnson v. Barefoot, 796. 

2. An heir a t  law executed a deed of trust on land allotted to him in 
the partition ~roceedings, the deed of trust being esecuted more 
than two years after the granting of letters teslamentary. The 
deed of trust was foreclosed, and the purchaser at the sale trans- 
ferred title to a bona fide purchaser who, under the facts agreed, 
had no actual knowledge that  a t  the time the land was conveyed to 
him the personal assets were insufficient to pay debts of the estate. 
Held: The fact that it  appeared from the records that  the estate 
had not been settled does not amount to notice that the personalty 
was insuficient, and the purchaser was a bona fide purchaser with- 
out notice, and the land is not subject to sale to  make assets to 
pay debts of the estate. Ibid. 

3. An heir a t  law bought in personalty of the estate a t  the administra- 
tors' sale and gave his note for the l~urchase price under a par01 
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Executors and Administrators F g-continued. 
agreement tha t  the  land inherited by h im should be security fo r  t he  
note. Within two years  f rom the  granting of let ters testamentary,  
the  hei r  a t  law mortgaged t h e  land, and subsequently the  mortgage 
was  foreclosed and transferred by the  purchaser a t  the  sale to a n  
innocent purchaser for ~ a l u e  ~ i t h o u t  notice. The administrators 
reduced the  note g i ~ e n  for  t he  purchase price of the personalty to  
judgment, which judgment was tloclteted subsequent to the regis- 
trat ion of the  mortgage. Held: The purchaser acquired the  title 
free f rom the lien of tlie judgment docketed subsequent to  t he  
registration of the mortgage, the  purchaser not being bound by the 
~ m r o l  agreement between the  heir and administrators. Ibzd. 

H Liabilities of Executors and Btlministrator?. (1,imitations see Limita- 
tion of Actions B a 7 ) 

d Linbilitg fo r  Losses in 3In11aqi)iq Esta te  
Atlministratris  held not liable to creditors for  losser: incurred in colt- 

tinuing business of deceasetl. Hicks v. Purc is ,  657. 

g Proccdnre to Dctermitlc o r  Enforce Liabilities 
1. Plaintiffs, creditors of the  estate,  brought action against  the adminis- 

t ra t r ix  c. t. a. and the  sure ty  on her  s ta tu tory  bond. C. S.. 33, to 
recovrr for disbursements ont  of the assets of the estate by the 
administratrix to t he  heirs a t  law and tlistributees in settlement of 
a caveat proceeding insti tuted by them, and t o  certain attornevs 
a t  law fo r  services in defending tlie caveat proceeflinss, :ind certain 
losses to the  es ta te  incurred by the  adminis t ra t r ix  in t he  operation 
of t he  business in which deceased w a s  enaared : ~ t  the datc of his 
death. and  commissions to the  adminis t ra t r ix  t o  which they contend 
she was  not entitled. Thc. action n a s  referred to  a referee, and 
upon the  filing of thc report  of the referee the  tr ial  court ordered 
tha t  t he  final account of the xdmin i s tmt r i s  be remandcd to the  
clcrk to adjus t  and settle in accorilance with certain rulin-q ap- 
pearing in the  order. Hc7tl: The action or proceeding n a s  not to 
qurcharge or falsify the  final account of the  administratrix,  the  
correctnew of t he  account not heinq tliymtetl. but to rc1corer of 
defendants the  amount of the d isburwment i  at tacked xz being 
a breach of the  s ta tu tory  hond. and the  order in cffrct remanding 
the action to t he  rlerk to  adjus t  and sett le the  final acconnt was  
error,  plaintiffs being entitled to judgment in accordance with the  
Inn. applicable to the  findings of fac t  by the  referee, and a new 
trial  is  awarded upon exceptions to the c o n c l ~ ~ ~ i o n s  of Ian of the 
referee. Hicks v. Purm's, 227. 

2. Action held based on breach of bond and not action to surcharge and 
falsify account. Hicks c. Purvis. 657. 

"Family Car  Doctrine." (See Automobiles D c.) 

Federal  Courts. (See Courts D, Removal of Causes.) 

Fires. (See  Railroads D g.) 

Food. 
A Liability of Manufacturer to Consumer 
a Deleterious o r  Fore ig?~ Substances 

1. As between the  manufacturer  and the  ult imate consumer, there i s  
no implied warranty  t h a t  food prepared and sold by the manufac- 
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turer to a retailer and purchased from the retailer by the consumer, 
is wholesome and fit for human consumption, there being no con- 
tractual relation between the manufacturer and llie ultimate con- 
sumer to which such warranty could attach, and in an action by 
the ultimate consumer against the manufacturer, based upon such 
implied warranty, the manufacturer's motion to nonsuit should be 
allowed. Thomason v. Ballard d Ballard Co., 1. 

2. The liability of a manufacturer of food or drink in !sealed containers 
for injury to  ultimate consumers resulting from ~~nwholesomeness 
of the product is predicated upon negligence and not implied war- 
ranty. Enloe v. Bottling Co., 305. 

3. I n  order for an ultimate consumer to recover of the manufacturer for 
nosious substances in food or drink purchased by the consumer in 
sealed containers it  is necessary for the consumer to establish negli- 
gence on the part of the manufacturer in failing to use due care under 
the circumstances, and that such negligence was .he cause of the 
unwholesomeness of the product resulting in the injury, and in 
establishing such negligence the consumer may not rely upon the 
doctrine of res ipso loquitur, although such negligrwce need not be 
directly established, but may be inferred from 1.elevant circum- 
stances, but the installation by the manufacturer of modern machin- 
ery and appliances, such as  are  in general and apxoved use, does 
not ipso facto negative negligence on its part. Ibid ' .  

4. In  establishing negligence on the part of the manufacturer as the 
cause of unwholesomeness of its product resulting in injury to an 
ultimate consumer, i t  is competent for the consumer to show by 
evidence that  others had found noxious substances in the product of 
the manufacturer, when such other occurrences are so substantially 
similar, and within such reasonable proximity of time, as  to show 
the likelihood of a similar occurrence a t  the time of plaintiff's 
injury, but proof of the explosion from gas pressure of a single 
bottle of a drink put up by the defendant, without more, is  insuffi- 
cient to carry the case to the jury on the issue of negligence. Tbid. 

5. Testimony of a witness of finding a like deleterious substance in the 
product of the defendant manufacturer i.? held,  unller the facts of 
this case, too remote in point of time to be competent a s  tending to 
show a like occurrence a t  the time of plaintiff's injury. Ibid. 

6. Plaintiff alleged that  she was injured by drinking coca-cola from a 
bottle which contained a dead mouse. Evidence that others had 
found glass in bottles of coca-cola prepared by defendant is held 
incompetent, since i t  tends to  establish a dissimilar rather than a 
similar source of deleteriousness from that  of which plaintiff com- 
plains, and was too remote in point of time. Ibid. 

7. The manufacturer of food or drink is required to exercise due care 
in the preparation of these commodities, and may be held liable by 
the ultimate consumer for injury resulting from breach of this duty 
upon a proper showing. Hampton v. Bottling Go., 331. 

8. I n  establishing negligence 011 the part of a manufacturer in the 
preparation of a bottled drink, the ultimate consumer, injured by a 
foreign, deleterious substance in the bottle, may not rely upon the 
doctrine of res ipsa loquitur, but direct proof of iwgligence is not 
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necessary, since negligence may be established by other relevant 
f ac t s  and circumstances from which i t  may be infcrred,  and similar 
instances a r e  competent a s  tending to sllow a probable like occur- 
lerlce a t  the t ime of plaintiff's injury,  when accompanied by proof 
of substniltially similar circumstances and reasonable proximity of 
time. Ibid.  

9. I3 idence  tha t  plaintiff n a s  injured by drinking coca-cola f rom a 
bottle vh ich  had paint  or varnish inside on i t s  bottom and side, 
and  t h a t  shortly af ter  the  in jury  in suit  another  had d i sco~e red  a 
substance resembling white paint  on the  inside of another bottle 
~ r e p a r e c l  by the  defendant,  is  held sufficient to be submitted to the 
jury  on the  issue of defendant 's  actionable negligence. Ibrd .  

10. T h e  evidence favorable to plaintiff tended to  show t h a t  plaintiff n a s  
injured by a foreign, deleterious wbs tance  in a dr ink  bottled by 
defendant and purchased by plaintiff from a retailer. There v a s  
no e~iclence t h a t  the  bottle had been tampered with af ter  leaving 
defendant's plant,  nor  was  there elidenee tha t  other dr inks  bottled 
by defendant had contained foreign, deleterious substances. Held: 
The  evidence n a s  iniufficient to establish negligence on the  p a r t  of 
defendant,  and  i t s  motion for  judgment a s  of pollwit  should have 
been nlloned, the  doctrine of res  ipsn Zoquztur not being applicable. 
Blaclct~eTl v Bott l i t~g  Co , 751. 

Fraud.  (Ca~lcellation of insllrance policies for see Insurance I.) 
A Deception Constituting Fraud.  

b iifisreprcscntation 
Coml~lnint  held to allege misrepresentations amountiilq to f raud,  and 

not mere  promissory representations, and  juclgmeilt sustnininq de- 
mlmrer of holder of notes with 111kt1ce i s  reversed on autlloritg of 
Clifrk v. Lnul-cT P a r k  Estates,  196 N. C , 624. Stelling v Trust  Co , 
838. 

I3 Actions. 
b PTendlngs 

The  essential elen~ril ts  of f r aud  a r e  a representation, i t s  fal<ity, sctenter, 
deception, and injury,  and each of the  essential elements of f raud 
must be v l e a l l ~  alleged ill order for  the ple,tder to avail  himself of 
t he  defense Ghorrnley v. Hya t t ,  475. 

e S z r f i c ~ e n c ~  of Erldettce 
A11 the eTidcnce tended to shorn t h a t  plaintiffs' son, acting a s  agent 

fo r  his parents negotiated a loan for  plaintiffs, t ha t  the  son paid 
tril ljer cent interest  on the  loan for  nine and a half years, and  
t h a t  thereafter plaintiffs voluntari l j  executed a r enena l  note and 
mortgage beaiinl: six per cent interest, a n d  t h a t  the i r  aclinowledg- 
inrJnt of the  renewal mortgage n a s  properly taken without sem- 
blarlcc of f raud.  Held: Plaintiffs' contention t h a t  the  renewal note 
and mortgage were obtained by false and fraudulent relwesenta- 
t ioni  of the  lender t h a t  the  principal of the  debt was still due  
cannot he suqtainecl, and the t r ia l  court's refusal  t o  submit a n  issue 
of f r aud  \Yas not  error,  the  jury having found, upon a subsequent 
issue under collect instructions f rom the court, t h a t  the  plaintiffs 
Bnew thei r  son paid the  in tere i t  011 the original note. Ohormley 
c. H ~ a f t ,  478. 
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F1.auds. Statute of. 
A Promise to Answer for Debt or Default of Another. 

n Scope and BppIicatio~z 
1. PlaintiW furnishecl defendant's tenants fertilizer and supplies which 

were used on defendant's farm. Ihidence of defendant's state- 
ments to 1)laintiff a t  the time plaintiff aereed to furnish the mer- 
chandise is held susceptible of the interpretation thnt defendant's 
promise to pay therefor was a n  original promise not coming within 
the statute of frauds. C. S., 987, and not a superadded one barred 
by thc statute, and the question of interpretation should have heen 
submitted to the jury, and the grantins of defen~lant's motion for 
j u d ~ m e n t  3s of nonsuit \\.as error. Docic?. v. Wood. 414. 

2. Whether a promise is an  original one not coming within the pro- 
~ i q i o n s  of C. s., 987, or a superadded one requirvd by the statute 
to be in writing, does iiot depend altogether on the form of espres- 
<ion, but the situation of the parties, and nhethel they understood 
the lrlomise to be direct or collaternl, should a130 be considered. 
I b id. 

I! Contracts Affecting Realty. (Right to value of impro.;cments matle by 
purchaser under pnrol contract to conrey see I3etterments A b 2.) 

n \-fltro-c nlrd Scope 
Plaintiff alleged thnt his venclor acreed to procure a rclease of the land 

from :L prior dced of trust upon the lxqment by the plaintiff of a 
note given for the balancr of the purchase price of the land. and 
srcured by a deed of trust to his rendor. He7d: The agreement is 
not one to sell or conrey land, or any interest in or concerning 
s:lmc>, and does not come within the provisions of the statute of 
frauds. C. S., 988. Hare 2;. H a w ,  442. 

Grand Jury. (Grand jury m a r  not be drawn for special term unless expressly 
ordered by Governor see Courts A p :  duly constituted grand jury see 
Indictment A b.) 

Guardian and Ward. 
D Sale or Mortgage of Ward's Estate. 

a Procedure and Formal Rrqwisites 
1. The statute, S. C. Code, 2180, prescribing the purposes for which a 

nard 's  land may be mortgaged and the procedur, and requisites 
for the esecution of the mortgage and the application of the pro- 
ceeds of the loan, must be strictly (,omplied nitli. I n  rc  Quick, 
562. 

2. Where a guardian has applied for permission to morlgage her wards' 
land, and the clerk has entered a n  order therefor, n l ~ i c h  order has 
been approved by the court, there is a presumption that the st,ltu- 
tory requiremeuts have been met. I\'. C. Code, 21ti0. Zbid. 

Z, Purposes for lT7ric1~ Mortgage U a y  Be Erccuted 
A guardian applied for pern~ission to mortgage land ou-ned by her for 

life with remninder in her wards, and the clerk entered an order 
therefor which was approved by the court. The guardian's appli- 
cation for the loan stated that  the proc7eeds thereof were to be used 
to purchase l i re  stock necessary to the proper operation of the farm, 
to erect buildings on the land, and to provide improvements :ts 
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defined hy the  Federal  F a r m  Loan Board. Held:  Utlder the  w e -  
sumption tliat t he  ~ r o v i s i o n s  of N. C. Code, 2150, were follo\red, the  
mortgage i s  valid and  binding upon the wards '  e r t : ~ t e  a s  to  the  
funds  use11 for ~ t ~ r m a n e n t  irnl)rovements on the land, but as to the  
fmlds u ied  to  l)urcliase l i ~ e  stocli the  mortgage is  ~ o i d  3s to the 
wards,  such fund not havinq been used to  materially promote their  
interest ,  and  the  mortgage on the wards '  es ta te  in remainder to the 
extent of the  lirocecds n w d  to purchase l i r e  stock qhould Ije cet 
acitle upon their  petition therefor filed upon their  cornin: of aqe. 
171 r e  Qulck ,  362. 

IIigh\vnys. ( L a w  of the ro:~il set1 Automobiles C : owncr of abutt ing prolizrty 
m a p  llcrt recorer dnmaecs resulting f rom chatlg? of grade of highlvny see 
Eminent Domain C c 1.) 

Heme Site. 
A Natu re  of Home Site nnd Rights Therein 

1. A minor's wife's joindcr in the esceution of n mortgage on the home 
site of 11c.r 1lnsb:rnd m:~y  Ije disaffirmed 157 her  within three years 
a f t e r  her mnjority, her liusbantl living, and the esecution of the 
instrumellt never havinq l ~ e c ~ n  ratified I);\- her,  and u ~ o n  such tlis- 
affirmance the morti.agc i s  void. N. C. Code, 4103. and  s e c t i o ~ ~ s  !l!)i. 
4102, 4102 (:I) ( b ) ,  being s ~ p a r a t e  and distinct statutes.  rcrc held to  
h a r e  no alrplivation to this action. CokGr 2.. B o ~ k ,  41. 

Homicide. 
A Homicide in  General. 

c I Jar t i c s  a n d  Offenses 
Evidence tetltfing to chow t h a t  deferldal~t knew of mid 1)articil)ated in 

the  plans or 1)repnrxtions mad? for the  killing of deceased, t ha t  
defendant procured a coat fo r  the  killer and furnished an  automo- 
bile a s  a mean5 of flight a f t e r  the murder  had  been c o m m i t t ~ d  
is held sufficient to be submitter1 to the jury on a n  indictmeut drawn 
under C. S., 4175. 19. 7.. Tl'illiains, 707. 

n Jfzirdcr i tz t h e  First  Dcyrce (Attempted poisoning see Assault B c.) 

Voluntary drunke~iness  and insanity, a s  negativinq prexncditation and  
deliberation, held properly submitted t o  the  jury in  this prosecu- 
tion for  niurder in the  first degree. S. 2.. Ver~ion, 330. 



Homicide-co?ltin?ccd. 
C Manslaughter. 

a In  General 
The amendment to N. C. Code, 4201, by ch. 249, Public I.a\m of 1933. 

which added a proviso that  in cases of involuntary manslaughter 
t he  defendant shall be punishable by fine or impri&onment, or both, 
i n  the  discretion of the court, does not constitute involuntary man- 
slaughter a misdemeanor instead of a felony, the effect of the 
proviso being to  mitigate p n i s h m e n t  in cases of involuntary man- 
slaughter, and not to set  up  involuntary manslaughter a s  a separate 
offense. S ,  v. D m n ,  333; S. v. Leonard, 346. 

E Justifiable and Excusable Homicide. 
a Selp-defense 

1. A homicide i s  justifiable when committed by a person in defense of 
himself or  family when such person reasonably believes, under the 
facts and  circumstances a s  they appcw to h im a t  the time, t h a t  
such action is necessary to  save himself or his family from death 
or  great  bodily harm,  the reasonableness of his belief or apprehen- 
sion under the circunlstances a s  appearing to him bt.ing for the jury 
to determine. S ,  v. Harshnll, 127. 

2. Defendant testified that  he shot deceased when decez sed reached for 
a hammer because he thought deceased was  going to  h i t  o r  kill h im 
with the  hammer, but that  deceased had not grasr~ed the  hammer 
or  drawn i t  back when defendant shot him, and there mas other 
testimony that  deceased did not reach for the hammer until a f ter  
he  was  shot. Held: Defendant's own testimony shows tha t  lie was  
not i n  imminent danger of death or  great bodily harm when he shot 
deceased, and did not apprehend that  he was in such danger. Ibid. 

3. I n  the esercise of the right of self-defense, more force must not be 
used than  i s  reasonably necessary under the circunlstances, and if 
excessive force or unnecessary violence be employed, the par ty  
charged will be guilty of manslaughter, a t  least. Illid. 

4. Where defendant's own testimony tends to show t h i t  he shot and  
killed deceased in a fit of uncontrollable anger im nediately af ter  
defeudant had shot and killed another,  the charge of the court tha t  
if the jury should find the  facts t o  be a s  testified Ly defendant to 
re turn  a verdict of guilty of manslaughter, a t  least, will not be held 
fo r  error on defendant's esception based upon his contentions of 
self-defense, there being nothing in  defendant's t e s ~  imony tending 
to show t h a t  he killed deceased because of apprehension, real  or  
apparent,  t ha t  deceased mas going to kill him or do him serious 
bodily harm. S. I;. D z ~ w a n ,  316. 

5. I n  this prosecution for  homicide, defendant's testimony v n s  to the 
effect that  he had been missing corn from his barn, t ha t  on the  
night i11 question he  was aroused by the barking 01' his dog, t ha t  
h e  dressed and took his shotgun to investigate and in the dark  
barely discernecl a man standing near the barn,  t ha t  defeiidant 
holloed and tha t  the intruder commanded him to  get back and 
approached defendant and was apparently fumbling for a weapon, 
and t h a t  defendant then shot, intending to frighter the intruder,  
but resulting in  his death.  H e l d :  Defendant was entitled to have 
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the  question of self-defense submitted to t he  jury,  and a n  instruc- 
tion t h a t  clefendant was  guilty of manslaughter, a t  least, is  errone- 
ous. S. u. Kirh-man, 719. 

G Evidence. 
d Competency a ~ ? d  Admissibility in G e w r a l  

1. I n  a pro.;ecution for  homicide in  which defendant contends and intro- 
duces evidence t h a t  deceased Billed herself, testimony of cleclara- 
tions by deceased t h a t  she was  going to kill herself i?  coml~etent  a s  
tending t o  show the condition of the  mind of the deceased, and  
therefore the  probability of h e r  having committed suicide. S. 2;. 

Lagerholm, 195. 

2. Eridence of conspiracy among defendnnts to rob the  deceased is  com- 
p t c n t  under the  general allegation of premeditation, and i t  need 
ilot be supported by a11 allegation t h a t  the  murder  n a s  vomnlitted 
in  the  perpetration of a robbery, previously designed. 8. 2.. Gosntll, 
401. 

Evidence of defendants' guilt of murder in the  first degree in killing 
deceased while attempting to rob him held sufficient to  be submitted 
to the jury. C. S., 400. S. v. Glo?.tr, 68. 

H Prosecution and Punishment. 
c Instructiolts 

Where all  the e ~ i d e n c e  is to the  effect t h a t  the  murder \ \ a s  committed 
in the perpetration of a robbery, i t  is  not er ror  for  the court  to 
l imit  the jury to a verdict of guilty of murder  in the first degree or 
11i t guilty. C. S., 4 2  0. 45'. c. Gosilt Il. 401. 

g Ewers Cured by Verdict 
Error .  if any, in the  charge of the court  on the  question of the right of 

self-defense, is  held cured or rendered harrnless by the  verdict in 
the light of defendant 's  atlmissions and  the evidence appearing on 
the record. S. v. Xarshal l ,  128. 

Hospitals. 
A Definitions and Classes of Hospitals. 

A hospital on.necl and maintained for  the  ~nedica l  treatment and hos- 
pital cnre of the  indigent sick aud afflicted poor, and  supported by 
donations f rom individuals and the county ant1 city in nhicll i t  is  
located, i s  a public hospital maintained primarily a s  a charitable 
i n s t~ tu t ion ,  altliough i t  is part ly supported b j  wn l s  lxritl b j  nonindi- 
gent patients for  s e r ~ i c c s  rendered to them. J l a r t ~ l t  c. Co~nrs .  of 
TV~tlic, 354. 

Husb t~nd  and Wife. (Divorcc see L)ivorce ; dower see Dower.) 
B Liabilities Arising Out of l3elationship. (Alimony see 1)ivorcc.) 

d Hlisba)ld's Liability for  li'ife's Support  
Wife of insane benefici:lry held entitled to su[)port out of illcome from 

t rus t  estate. l Z c ~ ~ ~ u l d s  c. IZe?plolds, 254. 
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Husband and Wife-co?ftiizued. 
C Esta tes  by Entireties. 

The  husband has  the right,  during coverture, to deal with the possessioll 
of land held by him and  his wife by entireties without the  consent 
of the  wife, but neither may  make a contract  nffwting title, so a s  
to defeat  the right of the s u r v i ~ o r  in t he  whole estate,  without the  
consent of the  other. Voorc  1;. Shorc,  446. 

Improvements. (See Betterments.)  

Indemnity. 
B Il ights :~nd  Liabilities of Parties.  

a S'uffcrir~y of Loss  bv I'artics Iifdcmnified 
!rhe maliers of notes executed a deed of t rus t  to secure tlie endorser on 

tlie note f rom any  loss resulting from the  endorsen~ent ,  but the  
deed of t rus t  recited tha t  i t  was  given to yecure payment of prin- 
c ip i~l  and in tewst  on the notes, and provided tha t  upon default 
in the payme~i t  of any  cif the  notes, al l  the notes slioultl become 
due and payable, aud tha t  the  trustee should foreclose upon cle- 
lna~l t l  of the  cestui que frztst or the  holtlcr of the  notes. The 
endorsr r  assigned the Irote t o  the  payee bank in consideration of 
the bank's releasing him of liability on the  endorsement. UD(UI 
default  in payu~en t  of the note the deed of t ru s t  was  foreclosed, the  
property bought in by the bnnli, and  a  purchase^. from the bank 
securetl, who rcfused to  ncrept deed on the gronml tha t  tlie fore- 
closure was  void because no  loss had becn suffered by the e ~ ~ d o r s c r .  
the  beneficiary in the  deed of trust .  Held: The suffering of loss 
wns not a prerequisite to foreclosure of the  deed of t rus t  by the 
assignt~e bank, since f rom the  provisions of the deed of t rus t  it was  
intcwled to scrure the  entire debt a s  well a s  to save the  c~ntlorses 
f rom loss, and since the bank assignee for value held same :I< 

security for  the debt, and  had the  right to foreclosure upo11 default. 
Hood v. CoZli?zs, 326. 

Indictment. 
A Requisites and Validity. 

Z, Pli?~ding hy D z L ~ ~  Constituted Grnud J u r u  
1. The  record in this case disclosed tha t  t lefel~dant was  tr ied a t  a spe- 

cial te rm of criminal court  upon a n  indictment returned 11) a grand 
jury d rawn  fo r  the  special term, but t h a t  there \.(as no order by 
tlie Governor tha t  a grand jury be drawn for  su8.h term. Held: 
Deffndant 's  motion in ar res t  of judgment. made the first time ill 
the  Su l~ reme  Court upon appeal, must: be allowed. Art .  I, sec. 12. 
S. 1;. Bns t e r ,  90. 

'7. The jurisdiction of a grand jury. with certain s ta tu tory  esceptions, 
es tends  only t o  crimes committed within the  countg, and  where the  
bill of indictment avers t ha t  the  crime, not within the  statutory 
csceptions, w a s  committed in another county, and the  court ,  upon 
the  finding of a t rue  bill, t ransfers  the  case to t he  county in which 
the  indictment overs the  offense to linve been committed, the Supe- 
rior Court  of such county acquires no jurisdiction, nnd defendants' 
motion to  dismiss shoiild be allo\ved, since the indictment is void 
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for  w:111t of jurisdiction in  the  grand jury returning same, and  
cannot confer jurisdiction upon the  Superior ('ourt of any county. 
S. c .  Bcaslc~/,  318. 

3. Defentlants move to quash the bill of indictment for  t ha t  a member 
of the grand jury which returned the bill was  not a resident of the  
county. Upon a hearing duly had, the t r ia l  court  found f rom the  
evidence tha t  a t  the time of serving the juror was  ;i resitlent of the 
county, and  overruled the  ruotion. Hcld: The court's rnlin? \\-as 
without er ror  and is  directly sul~por ted  by S. 1.. Trick, 132 K. ('.. 005. 
S. v. Gositell, 401. 

4. Objection t h a t  jury commissicrn was  not competent for  t ha t  members 
held other offices held untenable. Illid. 

B Form ancl Sufficiency of Indictment.  
n I P L  CenFral 

1. Defendants contended t h a t  the  count in the  indictment chargin: re- 
ceiring stolen goods was  fatally defective in tha t  the names of 
defendants were not repeated in charging scicuter. He7d: The 
defect was  merely an informality or rcfinelncnt not sufficient to 
support a qu:~shal of the indictment, the  charge being plain, esl)licit, 
and  sufficient to en:thle the  court  t o  proceed to  judgment. C. S., 
4623. A'. 1'. 1T-hillc!]. 601. 

2. Where a war ran t  or indictment fa i l s  to charge a n  essential element 
of the offense, the defect is  f a t a l  and i s  not cured by the p rov i s io~~s  
of ('. S . ,  4623. S. 1.. Tarltoit, $34. 

3. An indictment will not be quashed fo r  mere i l~forrnali tg or refine- 
mchnt. C. S., 4623, ancl a judgment will not be stayed or reversed for  
nolicssential or minor defects. C'. 9.. 462.5. S .  c. Anderson, 771. 

d J o i n d o  of ('r11111ts (Joinder and severance of counts liy t r ia l  court  see 
C'riminnl Law I f . )  

The indic tn~ent  charged all of the defendants with consyirncy tc~ dyna- 
mite certain bnildi~lgs, n n d  in subsequent counts charged some of 
defend:ints x i t h  b r ~ a l r i n g  and enter i r~g and larceny of dynamite 
from :i store,  wit11 feloniously receivinq said tlprirmitc with lino\rl- 
edge tha t  i t  had  been stolen, and in t he  last  counts r11arged two of 
the  defcndnnts wit11 attempting to clynamite the  buildings. Held: 
Defendants' n~o t ion  to quash for  t ha t  the intlictnient charged differ- 
ent offenses against  different defendants n.as properly orerruled,  i t  
bei~ifi  permissible to join in one inrlictrner~t coullts ellarfing con- 
spiracy and successire steps thereafter taken by the respective con- 
spirators i n  esecut i~lg  the common design. C. S., 4622. AS'. e. 
dizdcrso?~, 771. 

C Motio~is to Quash or Dismiss. 
d F o r  Il*ccnt of Jurisdictioiz 

1. IT11en the  indictmrnt clmrging defe~ltlwnts with the  con~mission of 
crime is invalid, defenclants' motion to dismiss the action for wan t  
of jurisdictiou should he alloned. S. ('. C'onst., Art .  I, wc.  12. 
S. v. Becrslc~, 318. 

2. A motion to quarli t 1 1 ~  intlictmcnt u l ~ o n  the tr ial  in the Superior 
Conrt  for tha t  the erime charged was  n misdemeanor, and tha t  t he  
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recorder's court had exclusive jurisdiction, i s  properly refused 
where the record does not show that  there was a recorder's court  
for t he  county, or  t ha t  such court  had esclusive jurisdiction of 
misdemeanors. S. v. D u m ,  333. 

3. The amendment of C. S., 4201, by ch. 249, Public I,a\vs of 1933, does 
not make involuntary manslaugliter a misdemearior, and tlie Supe- 
rior Court has  jurisdiction of a prosecution under the s ta tu te  
although the f a t a l  accident occurwd within the terri torial  jnris- 
diction of a city court  having exclusive original jurisdiction of 
misdemeanors. S .  v. Leonard, 346. 

D Amendment. 
a Scopc a11t1 Satuvc of Amendment 

Where a warrant  or  indictment is  fntally defective ill failing to charge 
a11 essential clement of the  offense, the defect c tnnot  be cured by 
amendment af ter  verdict upon defendant's 111c tion in ar res t  of judg- 
ment. S. v. Tarlton, 734. 

1.2 Issues, Proof and Variance. 
a Variance in General 

Defendants \yere prosecuted for larceny and receivin~.  under an  indict- 
ment charqing that  the goods belonsed to "Cannon Mills Company." 
vhe reas  the State's evidcnce tended to show that the property be- 
1onge:ed to "Cnnnon JIills." Hcltl: Defendants' motion for judgment 
ns of nonsuit on the grounds of a fa ta l  variance betneen allegation 
rlnd proof was  correctly denied, i t  appearing that  tbc, witnesses meant 
"Cannon Mills Company" when tlie abbrcvinteil forni \vaq used and 
the doctrine of idcm soiia~zs applying. A'. v. TT7hitlcy, 661. 

e Comictio?l opt O m  C o u ~ t  and  Acquittal 011 Other Couuts 
Defendant was indicted in two ct unts, one under N. C. Code, 4242. 

for v a n t o n l ~  and wilfully hnrnin:: :I tlwellinn-house used a s  a 
storehouse or  barn, and the other under N. C. Code, 4245 ( a ) ,  for 
wilfully and maliciously burnins  personal properly in such dnell-  
ing, nit11 intent to in jure  the  owner thereof. The court chnrqetl 
the jury t h a t  defendant could be found guilty 011 both counts, or 
nut guilty on one count and Suilty on the other Defencla~lt ap- 
pealed f rom a convictiou on the  second count. Held: Defendant's 
contention tha t  a verdict of not guilty on the first count necessarily 
carried a verdict of not guilty on the second count upon his excep- 
tion to the charge for  separating the counts canr~ot  he fustained. 
the counts being separate and distinct and each requiring proof t?f  

fac ts  which the other does not. S. ?;. Picrcc, 47. 

F Aicler by Terdict. (E r ro r s  ill charge cured by verdict see Criminnl 
Law I &I.) 

a I n  General 
1)efendant mas prosecuted under a warrant  charging him \vith being 

the fa ther  of a n  unborn, illegitimate child. The issue submitted 
to  the jury and the charge of tlie court presented to the jury the 
question of defendant's wilful refusal to support his illegitimate 
child. Held: The failure of the  warrant  to charge defendant with 
n i l fu l  failure to support llis illegitimate child was  lot  cured by the 
chnrge or  verdict, since the warrant  fails to charge any criminal 
offense. S. v. Tuson, 231. 



Infants.  (Guardianshi11 see Guardian  and Ward ; attractive nuisance see 
Negligence A cc.) 

A Property and  Conveyances 
c Right to Rct Aside C ~ J I I  cyaiices (Right  to  set  aside mortgage e\ecuted 

b j  guardian see Guardian and  Ward. )  
RIinor \vife may d~saff i rm her joinder in mortgaqe oil husband's home 

site upon her  majority.  C o h ~ r  v. Batlli, 41. 

d Equitcthlc 1'ou.o- of Court to  dpproce  Compromrsf of Rrtit d f f ( c t i> fg  
Infant ' s  In teres t  

Where a n  infant  h a s  a contingent interest  in t ru s t  estates,  consistillg of 
real  or personal propelty,  the  c o u ~ t s ,  in their  equitable jurisdiction, 
have the  power to ra t i fy  and affirm a contract  affectilig the infant ' s  
interest  therein in ortler t ha t  the  estates m a y  not be vasteil  in 
litiqntion and  in ordcr t ha t  t he  original intention of the t rus tors  
mag be cffrctnatetl :1nd not defeated by the  halq~min:: of unfore- 
\een contingencies, the best interest  of the  infant  being the  guiding 
principle in determining whether the contract  chould he ratified 
and affirmed. R e ~ t l o l d s  v. Reynolds, 578. 

B Contracts of Infants.  
n T'alidity nud IZlglit to L)isafirm 

With  certain common-law and  s t : l t u to~y  exceptions N. C. Code, 250 ( i ) ,  
904. 4103 ( b ) ,  5181, contracts of infants a r e  voidable a t  tlie o l~t iou  
of the  infant,  and when so avoided a r e  void a71 iizltlo Coliev v. 
Bank,  41. 

Injunctions. 
C Subjects of Injunctive Relief. (Eu jo in i~ ig  f o r e c l o s ~ r c  see Mortgages 

H b ;  enjoining consummatic 11 of foreclosure s w  JIortgnges H o ;  
e~njoining declaration of result of elevtion see Elections I c. I 

The  consti tutiol~ali tg of a s ta tu te  may nc t I)e tested by injunctive 1)ro- 
ceedings unless the l ~ a r t y  weliing the injunctive relief alleges and 
shotls tha t  he will su f i r  irrelinliible damage from the  cnforceuient 
of the  statute.  Sezc?naw v. Comrs. of T'aiicc', 67;. 

E P c r m a n e ~ i t  Injunctions. 
I,  Proccd lire a91 d Decree 

I t  is  e r ror  for  the  court. ul)on the  heariug of ;III orclcr to show cause, to 
decree a perruancjnt i ~ ~ j u n c t i o n ,  nltllough the fac ts  found a r c  sutfi- 
c i e~ i t  to continue tlie temporary restraining ortler t o  t he  hearing, 
defe~rtlnnts being entitlet1 to a t h y  ill w n r t  to t letermi~le in somc3 
l)rol)er \vag the issues r:list>d by the l~le:tdin::s, and  a l)ernianellt 
i ~ ~ j u n c t i o n  being :I final judgment 1vhir.h settles the rights of the 
parties. Gnllou-a!, c. Gto?~f ,  730. 

Iu sn~ ie  Persons. 
Tt Control and Rlanagement of Estate.  

71 Chfl~.ycs nnd Lictbilities of Estctte 
\Vhere the  beneficiix1y of a t rus t  agreement who receives a fised income 

therefrom becomes insane, and sutll income s ~ ~ b s t s n t i a l l y  exceeds 
the  needs of the  beneficiary in p r c , ~  iding esper t  medical at tention 
and care and ~ u a i n t e n a ~ c e ,  the w ~ f e  of such beneficiary who i s  



-- 
Insane  Persons D b-co/~ti?~ued. 

otherwise without means has  t he  right to  support and maintenance 
from the  beneficiary's income f rom the t rus t  es:ate. Rey~lolds  W. 
Rey?zolds, 254. 

1nsur:lnce. (Sure ty  bcnds see Principal and Surety.)  
C Insurance Agents 

n L lppo i~ t tmc~r t  aizd Telt~o'e 
I3videiice t ha t  ngent issuing policy was  authorized a,:ent of defendallt 

insurer a t  the  time the  policy \!as issued held properly submitted 
t o  jury. Belk's S tore  v. Ins.  Co., 267. 

b Authol-ity 
1. Evidcnce hold grol~er ly  submitted to jury on questioll of agent 's  

autht  r i ty f rom insured to cancel policy and substi tute another. 
Bclk's Store 2. Ins .  Co., 267. 

2. An agent representing several fire insurance companies issued three 
policieq in separate companies insuring plaintiff's stock of goods in 
complinnce v i t h  l~laintiff's request t ha t  the  goods be insured in t ha t  
sum for  one year. Before the  expiration of the year the agent was  
informed by the Inhurance Commissioner t ha t  one of the  companies 
had become insolvent, a n d  the  agent canceled the  policy in the  
insolvent company and  issued in substitution thr refor  the policy 
in defendant conlpany, which the  agent also represented. Held: 
The  agent 's  acts in canceling the policy in the  i i~solvent company 
and issuing the policy in defendant company, done fo r  the  benefit of 
insured, were not inconsistent with i t s  duties to defendant coni- 
pany, and  was  not such dual  agency a s  t o  ta in t  the transaction. 
I bid. 

E The  Contract in General. 
n flxecutio~z of Policy 

1. The policy of fire insurance in sui t  was  issued in the name of "Belk's 
Department Store" instead of "Belk's Department Stores of S e w  
Bern,  North Carolina. Iiic.," the full  name of insured. I n  i t s  
a n s n e r  insurer admitted plaintiff is  :t corporation, and did not se t  
up any defense based upon the failure of the  policy to  s t a t e  in-  
sured's  full  name. Hcld: The  failure of the  policy to s ta te  in- 
sured's fu l l  name i s  not fa ta l ,  the  policy having been duly received 
through the  mail 11y insured and  having been intended for  i t ,  a n d  
if the defect had been set  u p  in insurer's answer,  insured could 
have set  1111 mutual  mistake and  had  i t s  full  name, inserted in the  
policy. Bclk's Sto1.e ti. Ilss. Go., 267. 

2. An ngent representing several fire insurance companil:~ was  requested 
by plaintiff to insure plaintiff's stock of goods in a specified sum 
for one year,  and in compliance with the  request the agent issued 
three policies in the aggregate sum requested in three separate 
companies. Thereafter,  upon information f rom the  Insurance  Com- 
missioner t ha t  one of the companies had become insolvent, t h ~  
agent canceled the  policy in  the  insolvent company and issued a 
policy in  defendant company in subqtitution thereof. Defendant 
company contended t h a t  i t  was  not liable because the  policy in the 
company which became insolvent had never been validly canceled. 
Hcld: Defendant's contention is  immaterial ,  sitlce liability under 
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t he  policy canceled by the  agent without knolvledge of insured does 
not affect defendant insurer 's  liability under the  lrolicy i11 suit ,  and  
i t  apmar ing  fu r the r  t ha t  t he  agent canceled the  policy in the  in- 
solvent company a s  insured's agent,  and  tha t  insured ratified the  
cancellation, and  tha t  t he  cancellation was  warranted  by informa- 
tion f rom the  Insurance Commissioner. Ibid.  

b Co~?strzcctio~z m d  Opcrat ioi?  in Ge?lcraZ 
1. An insurance contract, l ike any  other colitract, is  based upon air 

offer and  acceptance. and i s  a n  agreement betweell the pmt i e s  sup- 
ported by sufficient comideration.  Bellc's Store 1;. Ills. CO., 267. 

2. A policy of insurance will be colistrued strictly against  insurer and  
in favor of insured, but tlie policy canilot be enlarged by construc- 
tion beyond the  meaning of tlie te rms used. Cnrfcr c. Ins.  Co., GBB. 

3. The provisions of a policy of life ilisurance linliting insurer's liability 
to a percentage of the  face t1mouiit of the policy in case of dis- 
ability or death resulting f rom rioting, fighting, resisting ar res t ,  
etc., a r e  vnlitl. DaiZcy c. 122s. Co.. S17. 

d Procisions Oustiirg Jurisdiction of Courts 
1. A clause in the  constitution a n d  by-1an.s of a mutual  benefit associa- 

tion tha t  the decision of i ts  board of directors s l ~ a l l  be filial 011 the  
questioii of \ ~ h e t h e r  n member is  totally niid lwrmanently tlisablcd 
\vit l~in the mea i~ ing  of i ts  Iwnefit certificate, a s  tlistinguished fro111 
:I clause prtlviding for  payiiient of such benetits :IS may be awarded 
by i t s  otficers or tr ibunals,  is  void a s  being against  1nil)lic. lmlicy, 
~ i n d  will not prevent n beneficiary under i t s  certificate f rom I)ring- 
ing action ill tlie courts for the unreasonable and arbi t rary  rt . j~ 'ct io~i 
of his claim for  benefits undcr tlitl terms of the  certifici~te. Curdell 
.c. Brotherhood, 63'2. 

2. Evidence t h a t  mutual  Ix'ilefit association :~rbi t rnr i l j -  rejected claim 
for  disability benefits h e l d  for  jury. Ibitl. 

11 I17hat Law Goz'erlis 
Policies of insurnlice issued. by foreign c.oml~aiiies, the  a1)l)licntion for  

which is  takcii in  this State,  :lre to be construed in accordance with 
t he  laws of this State,  and  a ~ m x i s i t n i  in the poliry t ha t  i t  slloultl 
be gorfrlled bx the laws of the s ta te  of the domicile of the i11surt.a 
is w i d  ill so far  ns  the  courts of this Stnte a r e  co~icerned. Cordcll 
r. Brotherhood, 632. 

F Group Insura i~ce .  
(1 ?'o.miirrrtio?? of E m p l o ~ c e ' s  Co~rti.clct by Tcriniirntio~r of Emplo~mci r t  

1. Held: Evidence failed to  s h o ~  disability a t  time of termination of 
employment, and insurer was  i ~ o t  liable. Cnrtcr I . .  Ills. Co., 663.  

2. Under the terms of defendant insurer's group policy a n  em1:loyee 
furnishing due proof of dinlrility while insured under the pcr1ic.y was  
entitled to disability benefits. The policy provided tha t  insurance 
a s  to each emltloyee should termillate upon termi i~nt ion  of h is  cm- 
gloxmeiit, uiiless a t  such time tlie einllloyee was  disabletl :IS clefincd 
in the  ~ m l i c ~ - .  Plaintiff became dis ibled whiIe insured under the 
policy, and  premiums were deducted from her  wages up to the t ime 
of he r  disabling injury,  ~ h r n  her employment was  terminated and 
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iio fu r the r  deductions fo r  premiums were made. Tlie master  
policy was  cnnceled about nine months af ter  lier injury.  About 
two years a f t e r  lier in jury  plaintiff gave defendant insurer notice 
and  proof of lier disability. Held: hltliougli tlie disability occurrctl 
\vliile plaintiff was  insured under the  policy, 1io1:ice and  clue proof 
of such disability were not given while plaintiff was insured under 
t h e  policy, and notice v i t h i u  such t ime being made a condition 
precedent to liability uutler the policy, defenilnnt insurer's niotion 
for  juclmnent a s  of lionsuit sliould 11:lr.e been ;:ranted. Dciccnsc 
V. INS .  go., 732. 

H Cancc.llation a n d  Reinstntement of Policy. 
c R c i ~ ~ s t n t e n z c ~ ~ t  

1. Wlictlirr insurer acted on application fo r  reinstntement of policy 
wi t l i i i~  rensonnble t ime held for  determin:ition of jury. Apostle c. 
111s. Co., 03. 

I Aroidnnce crf Policy for  Rlisl~epresentation or Fraud.  
Z, V a t t u x  Rcla t i~rg  to I / l sured  

1. Erit lrnce in behalf of lrlaintiff insuretl was  to the  effect tha t  lie told 
defeiidi~nt insurer 's  agelit a t  tlie t ime of applying for  the policy 
tlint lie lind sustained a f rac tured  sliull f rom which lie liacl entirely 
recovered, tliat 11r offcred to tell more of his illnesses, and tha t  the  
agriit dec1:lred t h a t  since insured liad recovered froin tlie fracture,  
i t  would be u1inecess;lry to give fur ther  information.  ICvidence in 
bclinlf of insurer tended to  show t h a t  insured had suffered injuries 
o ther  than the f rac ture ,  and t h a t  insured made 110 a t tempt  to dis- 
close sucli otlier injuries. Hclt l :  The evidence was  sufficient to 
support  tlie findiiig by the court ,  n jury t r ia l  h a r i ~ i g  been waived, 
t ha t  insured did not obtnin tllc policy by meuns of false and f r :~udu-  
lent representations o r  concealments, tlie eridencf being conflicting, 
m i l  the  burden of proof on the issue bein,q on i i surer .  Willett 2;. 

Ins .  CO., 344. 

2. Where insurer  alleges f raud in tlle procurement of a policy of insur- 
:mce by false and fraudulent misregi~eseiitatioiis or concealn~ents in 
iiisnrcd's al)plication for the policy, pnrol er idc i~ce  for  insurer is  
competent t o  establisli sucli f raud,  and for  insured to refute tlie 
alleged f r aud ,  autl insurer 's  contention t h a t  insured's testiiuoiiy 
t ha t  insurer 's  agent stated tliat otlier iiiformntioii required by the 
a ~ p l i c ; ~ t i o n  woultl not he liccessary n a s  incoinlwtent, a s  hcing in 
contrndiction of the w i t t e n  instrument,  cannot bc sustained. IDid. 

ljb Policies Issued Il-itlloztt Vcdical  Examinat ion  
1. d fa ther  took out  a p n l i c ~  of life iiisurance on his son in  the s u m  of 

two tliousnnd dollars, the  policy providing tha t  no fur ther  pre- 
miums would be required upon tlie death  or total  and  permanent 
disability of tlie fa ther .  Insurer  required no medical esnmination 
of tlie fa ther .  I n  nn action by insurer to c.:inc.cl the l~olicy for  
nllegrtl false and f raudulent  relxescntatioiis :I> to the father 's  
liealtli made by the  fa ther  in his application for  tlie policy, C.  S., 
(5460, i~rovidiiig t h a t  a policy issued without 1)hy:iical esnmination 
slioulcl not be void or payment resistcxl for rnisrel~i:eseiit:~tioiis a s  to 
al)ylicnnt's l~liysical conclition except in cases of f raud,  nncl C. S., 
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6259. providing t h a t  al l  statements in applications for insurance 
slinll be dcemed representations mid not \varranties, and t h a t  n 
representation should not prevent recovery on tlie policy unless 
m ~ ~ t e r i a l  or fraudulent,  arc hc7d applicable, and insurer is not 
enti t led t o  canrellation for  rilisrepresentatio~ls relating to  the 
healtli of the  fa ther  in tlie absence of f raud.  1 / 1 8 .  Co. v. Hard i~z ,  
22.  

2. Applicant's statement tha t  health was  got~cl hcld not frnudulent 
where evidence slio\vs t h a t  apl)lit%tit boncc fide believed l iea l t l~  to be 
good. Ibid.  

3. In  response to question in nlq~lication ns to whether applicaiit lint1 
had any  diseme or recc'ivccl any medical at tention ~vit l i in ten years 
lx ior  to  application. :~ l~l ) l icant  stated t h a t  lie had been attended for 
inflnt'nza, but failed to disclose n ])hysical examination u ~ ) o n  nh ich  
he  w:ts advised t h a t  there was  nothing the mat ter  with him, nl- 
thou,gh t h e  physician had discovered hc  was  suffering from a n  
incurable clisense. The evitleuce tlisclosed tha t  applicant helieved 
in  good f a i t h  t h a t  his health n.ns good. H c l d :  The  evidence of 
f r and  in a ~ p l i c a n t ' s  answer  to t l ~ c  question i s  insufficient to be 
submitted to  t he  jury, insurer having accepted n l ~ ~ ~ l i c a n t ' s  answer 
a s  satisfactory and sufficiently tlefjnite, and i t  appearing tha t  t he  
fac t  of examination with a f:tvorable report tlit>reon to :tl~l)lical;t 
by the  physician was  not rt3gnrtlctl by npltlicnnt a s  i ~ i n t t ~ ~ ~ i ; r l .  Ibid.  

.I Forfeiture of Policy for Bre :~ch of ('nnclition Sul)stvluntt. 
0 Soi lpo~nlc 'u t  of I'rcnzi~tms o r  .-lssc'ssttlti~fs 

Pla in t iKs  nctioli on a tlisahility 1)rovision in his f r :~ ternnl  Iwneiit cer- 
tificate llcld 1)roycrly ~ lo~r su i t cd  under t11e cvitlt'nce for  his failure 
to furiiish satisfnctory 1)roof of tlisability unti l  more than six 
nioiitlis :kfter the ttwnilintion of his co~ i t r ac t  f(:r 11cinl)n~ment of 
ducs accortliny to i ts  tcrnis and  t~oiiditions, ; ~ l t l i o u ~ l i  tlie inceptioll 
of rlie disability :intetlnted the forfeiture for  ~ ~ o l r p n y m r ~ ~ t  of' dues. 
J lod l i~ i  1.. TTTuodmcn of thc Il~o1~1t7. 576. 

I i  Estopl~el.  JYniver, o r  Agreernctlts Affecting I<i:lit to  Avoid or I)eclare 
Forfeiture. 

(1  I i~~ozclcdyc of Locnl l y c ~ i f  
1. I n  th r  absence of f r aud  or t:ollusion l ~ e t ~ v e e n  insured :rntl insurer 's  

afieilt, lino\vlcdge of tllv  gent, acting in the s c o ~ e  of his authority,  
a t  the i nce~ t io i i  of the policy of viol:~tions of i t s  c o n d i t i o ~ ~ s  o r  cove- 
n a ~ i t s  is i i~ipnted to the insurer,  tlioug11 the ~rolicy contains a stillu- 
lat ion to the contrary. Smi th  T. INS .  Co., 09. 

2. The  lrnowledge of the  local agent of a fire insurance company t l i :~t  
a t  tlie t ime of i ssui r~g tlie policy ill suit  insured carried other i l~ su r -  
:nice on the  property is  held a waiver of t he  provisions of tlic lwlicy 
tliiit the pt~licy \vould be roid unless nll ot11t.r i i ~ s u r a r ~ c e  on the 
l~rolwrty  was  listed in the  policy, nltliough the  local agent did not 
l ~ : ~ v r  lmo\\.lcdge of the amoullt of such other insuraiice, i t  apllearing 
tha t  the 1 1 r o l ~ r t y  was  \vorth much more than  the total  amoulit of 
i l i s u r a ~ ~ c c  thereon, and there being no semblance of bad fa i th  or 
fraurl. Bc1l;'s Store v. Iils. CO.. "7. 



942 INDEX. 

Insurance-contiuued. 
ill Notice and Proof of Death or Loss. 

B Xotice or Proof to Agent of Insurer 
The employer in a group insurance policy is not orclinarily the agent 

of the insurer for the purpose of receiving notice or proof of claim 
by a n  insured employee. Dewease v. Ins. Co., 732 

c Form and Suflciency of Proof 
A letter of a physician stating that insured had survived a very serious 

sickness, but was a t  that  time rapidly improving and should com- 
pletely recorer, is held insufficient a s  notice of permanent and total 
disability, although i t  would not preclude recovery under the dis- 
ability clause in the policy if in fact the disability proved perma- 
nent. Carter v. Ins. Co., 665. 

e Waiver of Proof 
Insured claimed temporary and total disability under a group policy 

in which lie was insured, and insurer paid temporary disability 
benefits thereunder but denied the permanency of the disability. 
Insured demanded of insurer's agent forms on which to make 
proofs of disability under other policies of life insurance taken out 
with insurer which provided for benefits for totr~l and permanent 
disability, and defendant's agent refused to furnish such forms on 
the ground that  insured was not entitled to disability benefits under 
the policies. Held: In  insured's action on each of the policies the 
submission of issues as  to whether insured f u r n i ~ h e d  due proof of 
total and permanent disability under each of the policies and 
whether insurer waived the furnishing of blank!, for tlle produc- 
tion of proof of disability was without error. (fossett 2;. Ins. Co., 
152. 

P Actions on Pclicies. 
(1 Judgment and Recoceru 

Held: The refusal to limit the recovery of disability benefits to the 
Disability Department of defendant mutual benefit association was 
not error, defendant l i a ~ i n g  the right under the juclgment to pay 
plaintiff from its disability fund, and the matter I ~ ~ i n g  one of book- 
keeping on the part of defenilant. C'ortlell v. Brotherhood, 632. 

I i  Acrident and Health Insurance. 
(1 "Accidentol" I ~ ~ l u r r c s  09. Death 

Plaintiff's evidence tended to show that insured llad :I tooth estrncted 
by a competent and skillful dentist, who perfornetl the operation 
a t  the request of insured with proper and sterile instruments in 
the usual and ordinary manner, employing the requisite degree of 
care and skill, that  thereafter infection set in nhich produced an 
embolus nhicli caured the deatli of insured. Plaintiff's evidence 
n n s  not conclusive that the en~bolus resulted from the extraction 
of tlie tooth. HcTd: The evidence was insufficient to sho~v that 
insured died from an external, violent, and accidental means ~vi thin 
the terms of the double indemnity clause of tlie policy suet1 on, for 
although in<ured's death was the result of an  accident in that  
dentll from nn embolus caused by infection is not the ordinary 
and expected result of a tooth extraction, yet such accideutal cleath 
was not the result of accidental means, since the tooth extraction 
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ult imately resulting in  death  was  performed intentionally in il 
skillful and usual manner,  without mishap or unforeseeu element. 
Scott  v. Ins.  Go., 160. 

c D i s a b i l i t ~  Clauses 
1. I n  a n  action on a disability clause in a policy of life insurance a 

complaint alleging disability within t he  terms of the  policy, and 
tha t  the condition of the policy t h a t  such disability should occur 
a f t e r  the  issuance of the  l~olicy, was  waived by knowledge of ill- 
surer 's  agent a t  tlie t ime the policy was  issued tha t  insured had 
been treated for a defect in his eye arid liad seemingly entirely 
recovered and had been in :cod health fo r  fire years is held good 
a s  against  a demurrer.  Rmiih v. INS. Co., 09. 

2. Evidence tha t  insured had undergone several successive operations, 
ant1 had  hat1 a nerrous  brealtdown, and because of his nervous, 
weak, and run-down condition had been unable for  a period of two 
years to  perform any \vork for  remuneration o r  profit, and tha t  
there  hnd hcrn no improvement in his condition, i s  held sufficient 
to be submitted to the jury on the question of insured's total and  
1)ermanent disability within the  meaning of the  policies surd on. 
Gossett v. Ins.  Co., 152. 

3. I t  is  not necessary tha t  insuretl introduce testimony of a physician 
t h a t  insured is  totally and ~ ~ e r m a n e n t l y  c1isal)letl in order for in- 
sured to  recover on disability clauses in policies of life insurance. 
Ibid. 

1. I n  this action on a disability clause in a policy of life insuranc~e the  
court used the  phrase "unable t o  earn  a living himself" in i t s  
r h i ~ r g e  on the issue of total  and permanent disability, to whicli 
defendant insurer objected for t ha t  the  court  failed to charge tha t  
such inability must be t he  result of bodily in jury  o r  disease i n  
order fo r  plaintiff to  recover. I n  concluding the charge upon the 
issue the  court instructed t h a t  the  burden was  on plaintiff to sho~v  
tha t  lie had been permanently and  totally disabled and thereby 
prevented f rom perfcrming work or conducting any  businrss for 
compensation or profit. H c l d :  The charge, when construecr a s  a 
whole, is  without error,  the  closing portion of t he  charge being cor 
rect and  not in conflict wit11 the  portion objected to, but being in 
explanation thereof. Brndshalu v. Ins .  GO., 214. 

5. I n  th is  action on a disability clause in a policy of life insurance 
insurer 's  objection to  the  charge for t h a t  the  court  used the phrase 
"disitbility has  continued for a period of ninety days" instead of 
the  language of t h e  policy, "for a period of ninety consecutive 
days," is hcld untenable, since "period of" connotes consecntireness. 
and since the issue hetween tlie parties was  the  totality of the  dis- 
ability and  not i t s  permanency. Ibid. 

6. The testimony of insured in h is  own behalf i s  sufficieut to take  the  
case t o  the  jury on t h e  question of the  totali ty of insured's dis- 
ability, the  permanence of insured's disability being admitted,  al-  
though there is  testimony contra. Ibid. 

7. Conflicting evidence a s  to totality o r  permanence of insured's dis- 
ability within the  meaning of a disability clause in a policy of life 
i l~surance  ra is rs  a n  issue for the determination of the  jury. Ibid. 
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8. Plaintiff's action on a disability provision in his fraternal benefit cer- 

tificate held properly nonsuited under the eridence for his failure to 
furnish satisfactory proof of disability until more than six months 
after the termination of his contract for nonpayment of dues ac- 
cording to its terms and conditions, although tl e inception of the 
disability antedated the forfeiture for nonpaymellt of dues. 3lodli1l 
v. Woodmeiz of the World, 576. 

9. Where a policy provides certain benefits if insurl?r becomes totally 
and permanently disabled as  defined in the policy, insurer may not 
escape liability by proof that insured was not suffering from a 
specific disabling disease, if insured is rendered disabled as  defined 
in the policy by other ailments. Cordell v. Brotherhood, 632. 

10. Held: Evidence failed to show disability a t  time of termination of 
employment, and insurer was not liable. Carter v. Ins. Co., 665. 

11. Employee held not entitled to disability benefits when proof of dis- 
ability was not given while policy was in force. Dewease a. IIW. 
Co., 732. 

12. Insurer began paying disability benefits to insured upon receipt of 
due proof of disability under the policy. Insured's disability had 
its inception several years prior to the time insurer began paying 
disability benefits, and insured instituted this action for back dis- 
ability benefits, contending that  he had furnished due proof of dis- 
ability a t  its inception. The evidence tended to c:how that insured, 
for years after the inception of the disability, vorrespondeil with 
insurer as  to estension of time for payment of premiums, lmid the 
premiums by borrowing on the policy and by other means, and 
during this time never demanded waiver of payment of premiums 
as provided for i n  the disability clause, and thmeafter requested 
the blanks for prnof of disability and furnishe-1 the proof upon 
\vhich insurer began paying the disability  benefit,^. Held: Conced- 
ing that  there was sufficient evidence that defcntlant furnished due 
proof of disability a t  i ts inception, iiisured is estopped by his coil- 
duct from maintaining this action for disabilit!, benefits for the 
period betlreen tlie inception of the disability and tlie time insurer 
began paying the benefits under the terms of th(> lbolic).. JIcLazc- 
11oi.n c. Ills. CO., 709.  

I~itosicatiii: Liquor. (Repeal of general Inn in certain counties see Statutes 
A f . )  

I3 Possession. 
n Lcgctl and Illegnl Possessio~~ 

Verdict of "Guilty of possession" held insufficient t o  support judgment 
where defendnnt contends possession was lawful. S. r.  Lnssiter. 
231. 

.Judges. (Power to render judgment or order out of term :rnd out of county 
see Judgments G b.) 

Judgments. 
I? Judgments by Consent. 

n E'al'ties TI-llo J iay C o ~ s o ~ t  to Jzcdgnzelit 
A judgment afirming a family agreement for tlie distribution of trust 

estates created by wills, including the rights of infants and persons 
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not i n  esse, is  affirmed in this case, i t  allpearing tha t  the  infants  
and  persons not i n  esse were duly represented, and  t h a t  the court  
heard evidence and  found tha t  the agreement was  to the  best inter- 
ests of the  infants.  Reu?tolds v. RCy?70lds, 578. 

c E n t r ~  a?td Docketing 
A consent judgment may  be entered a t  any  t ime by the clerk of the 

Superior Court  in which the  action is  pencling, C. 8.. 503. and  i t  is  
not required t h a t  such judgment be entered on a Monday ;IS is  the  
case with other judgments which the clerk is  authorized to enter.  
C. S., 597 ( b ) .  Hood, Comr., c. Tl'ilson, 120. 

I? On Tr ia l  of Issues. 
c Confonnitu to Verdict a n d  Pleadi i~gs  

A judgment may  not be rendered in  favor  of a defendant who alleged 
no fur ther  defense, counterclaim, or cross action. C. I. T. Corp. 
v. Tl'atkins, 445. 

G Entry ,  Recording, and  Docketing. 
b Time a ~ ~ d  Pltrcc of IZenditio~i of Judgmott  o r  Order ill f h e  Cnttsc 

1. The  judge of the  Superior Court  granted a motion requiring the 
adverse ~ a r t i e s  to show cause why the  judgment rnteretl in the  
cause should not be se t  asitle, and heard the  motion and  entered a n  
order motlifj-ing the  judgment, over respundents' objertic~n, outsidr 
the  county in which the  action was  pending. Held: The court Ilacl 
had no authority to hear  the  motion o r  make the  order sub st:^^^- 
tially affecting the rights of t he  parties outsitle the  c o u ~ ~ t y  ill wllicli 
the  action \vxs pending. Bnnli 1;. Htryclman, 101. 

2. The tr ial  court has  no  po\ver to correct the  verdict by order enterotl 
out of te rm and out  of the  county, in the  absence of conscnt of t h r  
particss or unlcss otherwise authorized. S. r.  TI-hiflcll. 661. 

H Judgment Lien. 
r c  dttuchnrc'~7t of Lie11 trnd 13riority 

Plaintiff's consent judgment lvns docketed 7 o'clock p.111.. G I)ecemlrer, 
and dcfenilant judpment creditor's consent jutlgnicnt tigainst the 
same ~ l a r t y  n-as docketed 3 o'clock p.m., the  snnlc (lay, the juctg- 
ments beiug docketed on n tlay othcr than n RIontla.y, a s  ni~thorizetl 
by statute.  Held: Tlic j n d g n ~ c ~ ~ t  of (1efentl;~nt judgment cretlitor 
1x1s priority over plaintiff's judgment, ('. S.. 614, since the l~rovi -  
si~)lia of C. S., 613, tha t  jutlgments rendered during $1 term shoulcl 
relatc back to  tlie first day thereof, and t1i:rt the liens of all  jnilg- 
lncnts rcLndererl on the snmc JIoliclny s1i:ill I)c of equal priority, do 
not nlrlily to judgments by ctrnsrnt. Hood,  Comr., r .  1lTiiso~i. 120. 

I< Attack nntl Settiiig Aside. 
b F o r  s t r ~ p - i s e ,  E.rc~tsnDlc Scylect, cfc. 

1 .  Judgment  was  obtainctl upon the s ta tu tory  liability of :I holder of 
stock in a I)alili in course of licluidntion. The liquidating agent 
obtaincd a n  order of the court for the sale of the  judgrucnt. ('. S., 
218 ( c )  ('i), and in ncc~o~~clance with the  order the  j n d p m e ~ ~ t  n-as 
a s s i ~ n e t l  to a purchaser. Tlip stockholder made x motion in t he  
cause to set aside the order for  the sale of tlie judgnlent under 
C. S., 600, for surprise, excusable neglect, etc. Ilcltl: Mov:~nt was 
without nutliority to intervene and move t o  sct ;rsiile the  order, 
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since she was not a party against whom the order mas taken, and 
her rights were not thereby adversely affected. since the rights of 
a judgment debtor a re  not affected by the assignment of the judg- 
ment, and she may not maintain that  her rights as  a creditor of the 
bank were adversely affected by the disposition of its assets by the 
liquidating agent in the absence of allegation of fraud, bad faith, 
or neglect on the part of the liquidating agent. I n  re  Banlc, 509. 

2. Although the neglect of an attorney employed to defend an action 
will not ordinarily be imputed to his client, and will not, therefore, 
prevent the setting aside of a judgment by default upon a showiug 
of excusable neglect and a meritorious defense, 9. C. Code, 600, 
where the trial court finds upon supporting evidence that defend- 
ants and their attorney were present in court a t  the beginning of 
the term a t  which the judgment was rendered, that defendants' 
motion for a continuance was refused, and that defendants and 
their attorney thereupon left the court room without definite agree- 
ment with the court or opposing counsel, and d d not return to 
defend the case, and that both defendants and their attorney had 
failed to exercise due diligence, the court's refusal of the motion 
to set aside the judgment will be affirmed on appeal. Carter v. 
Anderson, 529. 

c J'or Want of Proper Service 
Where judgment is rendered by default final upon a fatally defective 

service of summons by publication, the judgment is void, since 
jurisdiction of defendant is necessary to enable the court to render 
a valid judgment against him. Guerzu v. Ciderin, 457. 

d Irregtt lnr. Jtidgmewts 
When esecutor dies prior to trial, judgment against esmte is irregular, 

and is properly set aside upon motion. Tnylor 2.. (Vz~dle, 298. 

f Proccdztre 
1. A motion for an order requiring adverse parties to show cause why 

the judgment rendered in the cause should not be set aside should 
be in writing and should be supported by an affidavit stating the 
grounds of the motion, but failure to file the nritten mvtion and 
affidavit is not sufficient grounds for dismissal of the motion as  a 
matter of right, since upon the hearing the court granting the 
motion to show cause may require morants to then file the neces- 
sary papers and allow respondents time to answer if they so re- 
quest. Bank v. Hagaman, 191. 

2. The proper procedure to set aside a void judgment is by a motion 
in the cause. Guerin v. Guerin, 457. 

I, Operation of Judgments as Rar to Subsequent Action. 
a Judgments of Xonsuit 

The denial of a motion to amend the complaint by adding two causes 
of action nonsuited on the evidence upon a former trial is properly 
eutered upon the grounds of res judicata. Sz~inson v. Packing Co., 
742. 

f Pleading Bar  and Preservation of Defense of Bar  
Defendant did not plead estoppel by judgment in his answer, but his 

contention that the execution of notes by plaintiff upon which de- 
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fendant  had obtained judgment constituted a new contract super- 
seding the contract sued on hy plaintiff in th is  action was  f i ~ l l y  
submitted to  the  jury and ansx~ered in plaintiff's favor. Held: 
Defendant's contention tha t  the  court  erred in  refusing to  dismiss 
t h e  action cn the ground of the  former action between the sninc 
parties oil the notes cannot be sustained. Davis v. l r c t r ~ . r i ~ ,  174. 

g Procedure nitd Disposition of Cause 
1. I t  is  not error for  the  court  to  dismiss plaintiff's action upon his 

finding, unchallenged, t ha t  the  mat ters  sought to he  litigated 
therein a r e  res judicntn. Alcxn~ltlc?- v. Thompson. 353. 

2. When plaintiff's su i t  to restrain foreclosure i s  dismissed upon the 
plea of rcn j~cdicnto, and tlefendaats' cross action for  foreclosure 
in equity i s  allowed. arid a commissioner appointed to sell t he  lands  
and relkort tlie sale for  confirmation, i t  i s  e r ro r  to tlefeiidants' 
prejudice for t he  court  to  dismiss the action, and  the  action shor~ltl 
be retained for  fur ther  orders. Ibid. 

&I Conclusiveness of Adjudication. 
( L  Xat t e r s  Cowluded 

Judgment held to have adjudicated all  claims of respondent in lalltl 
condemned, and to preclude subsequent motions in the  cause ill 
respect thereto. R. v. Lumbei- Co., 347. 

P Assignment of Judgments.  
c Rights  of Jzfr7gmt?zt Debtor 

A judguleiit debtor has  no interest in the  ass ig i~ment  of the  judgmeiit 
since the assigiice takes  i t  subject  to  and charged nit11 all equities 
which could he asserted against  the assignor a t  the time of thc  
assignment. I n  re  Bank,  509. 

R Payment  and  r h c h a r g e .  (Execution on see Execntion.) 
rr Clerk I s  d g r n t  of Judgmcrit Crcdifor i i ~  Rcccicii~g P/l!/mci~ t 
h jutlgmeiit debtor is  enti t led to credit on the judgment for amoul!ts 

paid by h im on the  judgment to the clerk of the  Superior Court  in 
nliose cWcc the  judgment is docketed, C. S., 617, although the  clerk 
fails  to enter payment on the  judgment docket, the  judgment debtor 
being under 110 duty to require the clerk to  make elltry of l ~ ~ y m e n t  
on  the  judgment docket and the  clerk being ill effect the s t i~ tu to rg  
agent of the owner of the judgment in making such entries. Dnl to i~  
1. .  Btrickland, 27. 

Jnclicial Sales. 
h S a t u r e  t ~ n d  Scope of Iiemecly. 

(1 I 'o~c-o crittl Oflcc  of Conz?itissioi~cr 
-1 commissioller n-as authorized by tlie court  to sell pa r t  of the Inntls of 

ail est:lte for re i i~res tment  nnder the  prorisions of K. C. Code, 1744. 
There were no restrictions ill regard to  the  use of t he  propr~rtg of 
the  estate. and in the conli i~issioi~er 's  report  and  r c c o m i u e ~ ~ l a t i o i  of 
the  offer to purchase no :luthority to  restrict the  use of tl:e prol)- 
e r ty  n a s  asked, and nolie r a n t e d  in the order of the  court. The 
commissioner executed tlec~cl to the purchaser u l )o~l  the  ortlrr of tht. 
court, but iiiserted restrictioiis in t he  deed limiting the  use of the  
property to  \ ~ h i t e  pcoplc and residence purposes. Held: The com- 
missioner v a s  \vithout authority to  insert  the restrictions in t h r  
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deed to the purchaser, his authority being limited under the order 
of tlie court to the sale of the property ancl the dispositioii of the 
proceeds of sale, and tlie restrictiolis were null and void and the 
purchaser a t  the sale may transfer title free of the restrictions. 
Trust Co. v. Refi~ling Co., 501. 

Jury. (Constitutional right to jury trial see Constitutional Law F d.) 
B Sunlmons of Persons for Ju ry  Duty. 

a Summons of Pevsons from County of Trial 
Upon adjouriment of court on Tuesday of the term, the court instructed 

the sheriff to summon a number of men to act as tt~lesnlen ill a case 
proposed to be called for the nest day. Upon the trial defendants 
moved that none of the men so suimnoned and i~oile of the jurors 
already in the box should serye, but that  the ju r j  be selected from 
bjstanders. Hcld: Defendants' motiolls did not :lmouiit to a chal- 
lenge to the array, and the instruction of the court was not nu 
order under C. S., 2321, for talesniell or a special venire, 2nd the 
jurors sunlmonecl being subject to all tlie qualifications of talesmen. 
and defendaiits having failed to eshnust tlieir respective challenges 
to the poll, defendants' esceptions to the refusal of tlieir motions 
cannot be sustained. S. ?j. Suderson, 771. 

Justices of the Peace. 
C Jurisdiction 

a Actions OIL  Contract 
A justice of the peace has jurisdiction of an  action on colitract to re- 

cover the amouiit by wliich tlie salary paid plaintiff failed to equal 
tlie nriioulit stipulnted 111 the "President's Re@mploymeat Agree- 
melit," voluntarily signed by defendailt employer, 1~lie11 tlie amount 
demmded does not exceed two hu1idrc.d dollars. C S.. 1475. J a ~ n c s  
c. Dru Clcani~rg Co., 412. 

Landlord aiid Tenant. 
C Title of Laudlord. 

Z, Estoppel of Tcnarrt to Dcrry Landlol'd's Title 
A tenant cniinot dispute his lalidlord's title. F o y u s o ~ l  c. Ballei~ycr, 

820. 

Larceny. 
-4 Offenses alicl Responsibility. (Receiving stolen goods see Recei~ing 

Stolen Goods.) 
a Su ture  aird E'l~mc?lts of the Crime 

Where a forelnall of tlie waste-house of a coml)allJ t a m s  goods of the 
company from ailother part of the plant, souietiuies concealing same 
in the 11 nste-house a t  nigl~t  a f t w  they had been t h ~ s  purloined, the 
foremnil a t  110 t h e  has lawful l)ossession of the l~ ro l~er ty ,  and tlie 
mime is lnrceiiy mid not embezzlement. N. u. II hit[( ! I ,  661. 

I.ibel and Slander. 
h S a t w e  iuiid Esselitials of Right of Action. (Liability of corporatioli for 

sluiider see Corporations G i 1.) 
u l\*ords dcffo~tablc  Per Se 

1. Plaintiff and defellclant were rival bulchers or me,tt dealers. De- 
felid:tiit stated to tllircl persons words nliich ill eEcbct charged 11l;lt 
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the  cow which plaintiff butchered the previous day had been bitten 
by a mad  dog and  advised sue11 persons not to liuy the mea t  f rom 
plaintiff. There  was  no contention t h a t  the  words were t rue  and 
110 claim of privilege. Held: The words v e r e  actionable per se 
a s  a mat ter  of  lax^. Brocldtcay v. Copc, 53. 

2. Where words spoken by defendant a r e  actionable po- se, malice and  
compensatory damage a r e  conclusively presumed. Ibid. 

D Actions. 
d E?;idence 
1. Plaintib 's  testimony in this action for  slander on the  issue of dam-  

ages is l~c ld  not incompetent a s  being of sl~eculafive claniage. 
Broadway v. Cope, SB. 

2 .  In action for libel witnesses may  not testify they  understood defend:~nt 
to be actuated by malice. Xi?rtoiz G. F o ' g u s o ~ ,  541. 

e Damage 
The charge of t he  court  on the  issue of dalnnge i11 this action for  

slander by words actionable pcr sc as u matter o f  law, t ha t  upon 
:111 affirmative finding t h a t  tlie plnintiff ~~ublishecl the words cum- 
plained of, the  law presnmetl malice and  compensatory damage, :lllcl 
t h a t  plaintiff was  entitled to  recover his ac tual  damage natur:~lly 
and p:.osimately resulting f rom the words spolten, and tha t  1)lniiitift' 
could be asrarded punitive damage in the  discretion of the jury 
upon a tillcling of actual  malice i s  hcld witliout error.  Broctd~c'rr!j 
c. cope, 55. 

Limitation of hvtions. (Sot ice  uud filing of claim a s  prerequisite to  :tctioll 
against  muiiicil~ality see Uunicip:rl ( 'orporations J b.) 

h Statu tes  of Limitation. 
c Actions Bar-red by  Three-Yectr S ta tu te  

Upon a finding to tlie cdect t h a t  the  maker  of n negotiable note (lit1 
not iutend to adout a s  his seal  t he  lxinted x o r d  "(Sexl)"  uppe;lr- 
ing thereon, and therefure did not intend to execute a sealed in- 
strument,  the note i s  a simple contract  and  the three-year s ta tu te  
of limitations is  a p ~ ~ l i c a b l e  to a n  :~ction thereon, and  where the  note 
i s  payable ul)ou dcnia~ld ,  tlie s ta tu te  begins to run immcdiatcly. 
Irillianzs v. T u v ~ t c r ,  202. 

& Actions B a i ~ e d  b y  Ten -Yca i  S ta tu te  
The ten-year s ta tu te  of limitations, C. S., 437, applies to a ~ t i o i i s  u1xH1 

sealed instruments ag:~illst the principals thereon, but  not agailist 
the sureties. Trus t  Co. G.  lTilliams, 243. 

13 Computation of Period of Limitation. 
a AcwuaZ of Right of Action 

1. A cause of action agaiust  the  guamnto r  on a iiote accrues n~o11 the  
matur i ty  of the  note ant1 tlle failure of the maker  to lray s:rme 
according to i t s  tenor. C. S., 405. Hall v. Hood, 50. 

2 .  Defendants paid the  first of ten yearly i~lstall lneil ts  on licns ngainst 
their  lots fo r  street  improvements fourteen days  lntc, and made 110 

fur ther  paynlents on the  liens. Orer  ten years elapsed f rom the 
date  of defendants' tardy payment of the first installment to tlle 
da t e  plaintiff' muiiici l~ali ty iiistituted this action t o  enforce the  
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liens, but the action was instituted less than ten years from the 
date the second installment was duch. Ifeld: Plaintiff's action was 
not barred by the ten-year statute of limitations, since the provi- 
sion of C. S., 2716, that upon failure to pay any installment when 
due all installments remaining unpaid should a t  once become clue 
and payable, gives municipality the optio~l of richt to declare all 
installments due and payable upon default, and in the al~sence of its 
declaration to invoke the acceleration provision the statute of limi- 
tations will not begin to run against unpaid installments not then 
due. C. S., 437. Famzville v .  Paylor, 106. 

3. Plaintiff brought suit to recover the amount of shortage in a tract of 
land under the provision of a contract under seal to convey which 
provided that defendant vendor should pay for suvh shortage a t  the 
rate of a stipulated sum per acre as  ascertained 3y a survey to be 
made, the vendor binding himself to "a survey of said land before 
the final settlement is made so as  to know the correct number of 
acres to settle on." Thc evidence showed thnt the action was 
instituted more than ten years after the esecutioii of the contract, 
but less than four years from the date of final payment of the 
purchase price by the purchaser. Held: A directed verdict in 
plaintiff's favor on the issue of the bar of the s ~ a t u t e  o f limita- 
tions mas not error. Davis 2'. TT'arrc'rl, 174. 

4. The evidence tended to show that defendant municil~ality was in the 
permissive possession of na te r  mains owned by plaintiff, that 
thereafter, less than two years prior to the institution of the action, 
the municipality refused to recognize plaintiff's o ~ n e r s h i p  of the 
water mains and appropriated same lo its own use as  a part of the 
municipal water system. Held: Plaintiff's right of action for de- 
fendant's wrongful appropriation of plaintiff's yroperty accrued, 
not a t  the time of the construction and permissive use of same by 
the city, but a t  the time defendant municipality took possession of 
same adversely to plaintiff, and plaintiff's cause of action was not 
barred by the statutes of limitation. Co~~strztctio~z Co. 1. Clralloftc, 
309. 

5. A cause of action to recover the penalty for usury accrues immedi- 
ately upon the payment of the usurious charge, and when there is a 
series vf such payments the cause of action as  to ench payment is 
barred upon the espiration of two years from the (late of payment. 
C. S., 442 ( 2 ) .  Ghormleu v.  Hyatt,  478. 

6. Defendant devisee, under the terms of a will in n l  ich he n-as also 
named esecutor, elected to  Day plaintiti an annuity. Defendant 
paid the annuity for several years and thereafter notitled plaintiff 
thnt he would not make further payments. Held: Plaintiff's cause 
of action to recover the annuities accrued on the date the first 
annuity that was not paid became due, and not the date of de- 
fendant's notification he would not pay same, and, the present 
action having been instituted vithin three years from the dnte the 
first annuity that was not pnid becamcl due, defendant's plea of the 
statute of limitations is unavailing. Ingram v. Illgram, 643. 

7. Plaintiffs, creditors of the estate, brought this action against the ad- 
ministratrix c. t.  a. and her bondsman. to recover snms paid out by 
the administratrix in compromising ii caveat to  the will a ~ l d  in 
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]laying fees of the attorneys appearing for administratrix in  the 
caveat proceedings, alleging that such payments constituted waste 
or decastavit, resulting in the insolvency of the estate. Held: 
The action was not to surcharge or falsify the account of the 
administratris, but to recover for alleged breach of her bond, and 
the cause of nction accrued a t  the time the alleged breach was com- 
mitted. C. S.. 441 ( 6 ) ,  and plaintiffs' contention that it  did not accrue 
until the administratris filed her initial account and disclosed the 
facts to plaintiff for the first time, cannot he sustained, C. S.. 
441 ( 6 ) ,  having no provision relating to discovery of the breach 
of the official bond a s  is  provided for in case of fraud under C .  S., 
441 (9 ) .  Hiclis G. Pul-vis, 657. 

b Fruud o r  Ignorance of C a s e  of Action 
Plaintiffs coi~tended that usurious interest was paid defendant by their 

ngeiit without their knonledge, and that therefore their action to 
recover the penalty for usury was not barred although instituted 
more than two years after the last usurious paymcnt, C. S., 441 
( 9 ) .  Zfeld: Plaintiffs are not entitled to invoke the statute, i t  
appearing that plaintids did not institute action until more than 
three years after they had executed a note I)earing six per cent 
interest in renewal of the original note upon which usury \\.as 
1,aitl. and that  plaintiffs were negligent in asserting their rights, if 
any they had. Ghorrnley v. Hyatt,  478. 

g I n s t i t u f i o ~ ~  of Action 
Upon defendant's plea of the statute of limitations, plaintiff contended 

that  the action was instituted \\ithin one year of nonsuit in a g r i x  
action, and that the prior action had been instituted before the bar 
of the statute. C. S., 415. S o  complaint was filed in the prior 
action, and plaintiff sought to establish the identity of the actions 
by her written applicatioii to the court in the former action for 
extension of time for filing her complaint. Held: The complaint 
in a former action nonsuited is the only evidence comp~tent  to 
establish the identity of such action with a subsequent action insti- 
tuted within one year of the nonsuit, and the exclusion of the eri- 
dence offered by plaintiff was not error. Little v. Bost, 762. 

C RIatters Effecting Wairer of Plea and Estoppel. 
a Part  P a p t m t  

The liquidating agent of a bank wrongfully applied the deposit of an 
administrator to the payment of a note in the hank's favor executed 
by the administrator for the estate. Thereafter, the application of 
the deposit mas set aside, and the liquidati~lg agent prayed judg- 
ment on the note against the maker and the guarantor of payment 
thereon. The guarantor of pagment pleaded the three-year statute 
of limitations, C.  S., 441 ( I ) ,  more than three years having elapsed 
from the maturity of the note. Ifcld: The action against the 
guarantor was barred. there having heen no voluntary payment of 
the note. Hall v. Hood, 59. 

b Sew Promise and dgrecments Not to Plead 
TT'here it  appears that an action upon a sealed instrument mas insti- 

tuted more than three years after the accrual of the cause of the 
action, and plaintiff, the assignee of the instrument, relies on a 
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resolution of the corporate principal and the individual sureties, 
executed to a third person less t han  three years prior t o  the insti tu- 
tion of the  action, which resolution stated tha t  the parties to  the  
i n s t run~en t  agreed to remain bound thereon, a pel'emptory instruc- 
tion in favor of plaintiff assignee on the  issue of the  bar  of t he  
s ta tu te  i s  error,  certainly a s  to one or more of t l ~ e  sureties i t  ap- 
pearin? tha t  one surety did not sign the  resolution, and  tha t  an- 
o ther  did not sign i t  individually. Trus t  Co. I;. Williams, 243. 

JIandamus. 
A Nature  a n d  Scope of Remedy. 

2, Pcrfomawcc of Legal Du ty  
dInndnm~cs will not lie escept to enforce a clear legal r ight  against  a 

par ty  under legal obligation to perform the  ac t  3ought to be en- 
forced. TT700dmen of the Trorld v. Conzrs. of Leno.;r, 433. 

d Compelliug of Eccrcisc of Discretioiz 
The  char ter  of a city directed the  city council, up or^ the  filing of a 

proper petition, to  pass t h e  ordinance proposed in the petition o r  
to submit t he  proposed ordinance to the  qualified voters of the 
city. Ch. 121, a r t  12, sec. 83, Pr ivate  Laws of 1931. I n  a n  action 
agains t  t he  city councilmen, judgment t ha t  they should pass a n  
ordinance proposed in a petition duly filed is  erronl2ous a s  a n  inter-  
ference wi th  the  discretion vested in the  council. X o r c l a ~ ~ d  2;. 

Tranlboldt, 33. 

;\larshaling. ( I n  foreclosure see Mortgages H a . )  

J las ter  and  Servant.  
A The  Relation. 

(1 Rcguisifcs and  Validitu of Co~l t rac t  of E m p l o ~ n z e ~ i t  
The benefit, irrtw crlirr, which a n  employer derives f rom others in the  

industry signing similar agreements is  sufficient consideration to 
support  h is  agreement voluntarily entered in to  under t he  Sa t iona l  
Recovery Act. J ames  v. D r y  Cleanivf7 Co., 412. 

R Compensation. 

1, An eml~loyee may sue upon the  "President's Reemployment Agree- 
ment," voluiitarilg signed by the employer, ei ther in equity, under 
the  doctrine of subrogation, or a t  Ian', a s  upon n contract  made for  
the benefit of a third person. J amcs  1%. D r y  Cleai?ii~g Go., 412. 

2 .  Thc  evidence in this case t h a t  defendant employer h:id failed to pay 
~ l n i n t i f f  employee the  amount  due plaintiff m d e r  the  agreement 
voluntarily entered into by the  employer under tile Sa t iona l  Re- 
covery Act, although conflicting, i s  held sufficient to support  the  
verdict awarding plaintiff a portion of the  amount claimed. Ib id .  

C' J las ter ' s  Liability for In jur ies  to  Third  Person*. 

1, An employer is  liable fo r  negligence of the  employee causing injury 
to a third ljerson when the employee is  acting within the scope of 
his employment and  about his employer's busin?ss. Waller 5.  

Hipp,  117. 
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2. Tlie modern tendency is  to  give the  rule t h a t  holds a master liable 

for  the ac ts  of h is  servant when about his master 's  busiiwss it 

liberal and practical applic.ation, especially \\-liere the business of 
the  master  entrusted to  t h e  servant involves :I duty owed hy lliin 
to  tlie public o r  third persons. Lcrtx c. Huyhca Bros., 400. 

3. Evidence llc7d suflicieiit to  be submitted t o  jury on issue of nhetl ler  
employee was  acting in scope of liis employmc~it .  Ibid.  

4. An a~lrnission tha t  on the  day of the  accident o ~ i e  of defendants was  
a n  employee of his codefendant, and a s  such en~ployee  was author- 
ized and directed f rom t ime to t ime to drive tlefeiidant employer's 
truck, is  evidence tending to show tha t  a t  the  t ime of the  in jury  ill 
su i t  the  employee was  driving the  t ruck within the scope of his 
employment. Wcst a. Baking Co., 526. 

E Federal  Employers' Liability Act. 
a Scope and  Application 

Where i t  is  admitted t h a t  a railroad employee was  killed wliile 
engaged in interstate commerce, the Federal  Emgloyers' Liability 
Act applies i n  a n  action i~ga ins t  t he  railroad to recover f o r  his 
death.  Vcst v.  R. R., 80; Trus t  Co. v. R. R., 574. 

c Assumptiom of Risk  a n d  Coittributorg Scgl igewe 
1. Under the  Federal  Employers' Liability Act a11 employee working 

upon a live track is  charged with knowledge of the  conditions and 
t h a t  a t r a in  is  likely to be upon the  scene a t  any time. Vcst c. 
R. R., so. 

2. Col~tributory negligence and  assumption of risli held to bar recovery 
in th is  action to recover for  employee's death.  Vcst c. R. I? . ,  SO; 
Trust  Co. v. R. R., 574. 

F Workmen's Coml~ensation Act. 
a Yaturc,  Constructio?~, nwd A p p l i e a t i o ~ ~  

1. From the  facts appearing of record in this case. it deputy sheriff 
i s  hc!d not  a n  cmployee of the  county \\-ithi11 tlie mealling of the  
Coinl~nznt ion  Act, X. C.  Code, 8081 ( i ) ,  ( a ) ,  ( b ) ,  ( c ) ,  and was  not 
covered by the  county's policy of compensation insurance. Sazi11- 
dcrs v. Allen, 189. 

2. The Coml~nsa t io i i  Act will be liberally construed to afford employees 
compensatio~i for  injuries sustaiiied by them, and  technicalities and 
refinements a r e  not loolietl on with favor by the courts. Rolce v .  
Ilotcc-Colcccrd Co., 4%. 

3. Claimant filed proceediligs for  compensation before tlie Illdustrial 
Commission, and  pencling a n  award,  filed a counterclaim in  a su i t  
a t  lnv- insti tuted against  him by a th i rd  person, which sui t  in- 
volved the  saiue accident resulting in the injuries fo r  n-l~icli Ire 
sought compciisation. Claimant recovered nothing on his counter- 
claim, hut  judgment was  rendered in favor  of the  third person in 
the suit  a t  law. Held: Claimant was  not barred by -filing the  
counterclaim f rom thereafter prosecutiiig his claim before the  
Indust r ia l  Commission, since claimant recorered no judgment oil 
t he  counterclailii, and the  intent of t he  s ta tu te ,  N. C.  Code, SOSl 
( r ) ,  being tha t  a n  injured employee sliould be compensated either 
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by a n  award or by the "procurement of a judgment in a n  action 
a t  law," and the rights of the parties being determined by the act  
prior to i ts  amendment by ch. 449, Public Laws of 1933, tlie accident 
having occurred prior to  the effective date of the amendment. Ibid. 

.4. Evidence held sufiicient to s u ~ p o r t  finding that clajmant, a t  time of 
injury, was a n  employee and not a n  esecutive. [bid. 

5 .  Plaintiff and his employer were bound by the  1)rorisions of the Work- 
men's Compensation Act. On the morning of p l a i n t i r s  injury he 
was not working for his employer, but was allowed by his employer 
to use tlie machinery for his o~r.11 personal end.% Compensation 
mas denied under the Compensation Act for that  the accident did 
not arise out of and in the course of the employnlent. Thereafter 
plaintiff instituted this action, alleging negligence on the part of 
the employer. Hcld: Judgment a s  of noiisuit was properly entered 
a t  the close of all the evidence, for even conceding that the evidence 
established negligence of defendant employer, the Compensation 
Act barred all other rights and renledies of defendant employee 
escept those provided i11 the act. E'rai~cis v. Wood Tur~t iug CO., 
517. 

6. Evitle~lce that claimant was injured while attempting: to  aid a police- 
n i m  in qerving a warrant  for breach of the pence ant1 tlmt claim- 
ant  had been duly deputized by the policeman t o  aid in making 
the arrest,  is held sufficient to support the finding of the Industrial 
Conin~issio~i that a t  the time of injury claimant was a n  employee 
of defendant town under a valid appointment. I?. C. Code, 8081 
( i )  ( b ) .  Tomlinso?~ r. N o ~ ~ o o d ,  716. 

7. Where the complaint alleges that  defendant employed more than 
eight employees, but that  defendants were not operating under the 
Workmen's Compensation Act, a demurrer on the  ground that  i t  
appeared upon the face of the complaint tha t  the c ~ m  is within the 
esc!usive jurisdiction of the Industrial Commission should be over- 
ruled, since plaintiff may offer evidence under the allegations of the 
complaint that  the employers and en~ployees had esempted them- 
selves from the operation of the act under the  provisions of sees. 
5081 ( I ) ,  ( v ) .  (s), notwithstanding the provisions of see. SO81 ( k ) .  
Calaliart c. Robcrts, 768. 

8. Refusal to join insurance carrier as  party defendant in this nctioii 
by workmeii against third party, after alleged employer of workman 
had been joined without objection, held without error. Peterson 
c. J lcVa?~t ts ,  802. 

b Tt t  jtcl-ics Compensa ble 
1. The denial of liability of a sheriff for the death c f  his deputy is 

affirmed upon facts tending to show that a t  tlie timc. of the deputy's 
fatal injury by a person nhom he had arrested J'or drunkenness 
tlie deputy n a s  acting upon his own responsibility ant1 contrary 
to the instructions of the sheriff. Saui~de?.s v . l l lO)l ,  189. 

2. There was evideuce to the effect that  two employees were hired to 
ride on defendant employer's truck to help the driver unload a t  
the place of delivery, tha t  on the occasion in question tlie driver, the 
employer's alter ego,  changed his mind, af ter  l e a ~ i n g  defendant's 
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warehouse, and  decided h e  would not need help in unloading on th is  
1)articular trip. which was  the  las t  for  the  day, and t h a t  the  driver 
consented to let the  employees off t he  truck a t  the place on his 
route nearest  their  homes, in accordance with estahlished custom, 
and t h a t  when the  driver slowed u p  a t  the  appointed place t o  let 
the  cniploj-ees get off, one of the employees, claimant's intestate. 
at tempted to alight before the  truck had completely stopped, cow 
t rnry  to express orders, and  fell t o  his mortal  injury.  Held: The 
evidence was  sufficient to sustain the finding of t he  Indust r i :~ l  
Comniission tha t  the accident arose out of and in tlie course of tlie 
employment. N. C. Code, 8081 ( i ) .  Lu tham z'. Gioceru Co., 505. 

d Jztrisdictioiz nud Pozcers of Industriul  Co?ninission 

1. While there i s  no direct  s ta tu tory  provision giving the  Industrial  
Con~mission Iro\ver to order a rehearing of a n  award  made by i t  for  
newly discovered evidence, the  Con~mission has  such power in 
1)roper instances, ill accordance with i t s  rules and  regulations, 
N. C. Code. 8US1 ( j j j ) ,  i t  being the  intent of the  Legislature, a s  
gathered from the whole act, to give the  Industrial  Coinmission 
continuing jurisdiction uf all  proceedings begun before i t  wi th  
appellate jurisdiction in the  Superior Court  on mat ters  of law only. 
But t s  c. Vontayztc Bros., 186. 

2. Where a proceeding is  remanded to  the  Indust r ia l  Commission by the 
Superior Court for  a specific purpose in  accordance with a decision 
of the Supreme Court  ulwii a former aplreal, the  Superior Court 
surrenders jurisdiction and the  Indust r ia l  Comniissiou acquires 
jurisdiction for all  purposes, and the  Commission has  the power, 
notwithstanding tha t  the remand of the  cause  as for  a specific 
purpose, to order a rehearing for  newly discovered evideiice in 
accordance with i ts  rules and  regulations. I l i id .  

f Premium Rates  
Ra te s  promulgated in accordance with plan approved by Insurance 

Con~missioiier prior to issuaiice of policy lield recoverable by in- 
surer  m ~ t l e r  t he  terms of t he  policy. Ins.  Co. c. Vrtrdocli, 223. 

h dmor t~ l t  Recoverable 
I n  this case held: There was  sufficient competent evidence to  sustain 

the I i~dus t r i a l  Commission's finding tha t  claimant was  totally clis- 
abled for  a period of forty-eight weeks. Rotce zj. Rozce-Co~card Co., 
484. 

i Appeal nlzd I'rocecdings i ? ~  Superior Court 
1. Upon appeal to the  Superior Court  f rom a n  an-arc1 of the Industrial  

Ccmmission the question of jurisdiction of the Industrial  Commis- 
sion was  raised for the first time. Defendants' challenge to the  
jurisdictiori was  not sustained and judgment was  entered affirming 
the a n a r d  of the Intlustrinl Commission. Upon appeal to  tllr 
Supreme Court the judgment was  reversed and  t h e  cause remanded 
to  the  Superior Court  for  t h a t  the evidence of record showed tha t  
a t  the  t ime of the  in jury  in suit  the  employer regularly employed 
less t han  five employees, and t h a t  therefore the  Industrial  Commis- 
sion was  without jurisdiction. Before judgment was  entered in 
the Superior Court upon the  judgment of the Supreme Court, the 
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Superior Court, upon motion supported by affidavits, remanded the 
cause to the Industrial Commission in order that  it could hear 
evidence and ascertain the disputed jurisdictiord fact. Held: 
The Superior Court had the power to so remand the cause. 
Thompson w. Funeral Home, 178. 

2. -4 finding of the Industrial Commission in regard to the number of 
employees regularly employed by clefcndant emp1o:-er, being juris- 
dictional, is subject to review upon appeal. Ibid. 

3. The findings of fact of the Industrial Commission are conclusive 
on appeal, unless there is not sufficient evidence to support them. 
Sau?zders v. Allen, 189. 

4. The findings of fact by the Industrial Commission will be sustained 
on appeal when they are  Supported by any competent evidence. 
Rozce ti. Rome-Coward CO., 454. 

5. Where there is any competent evidence in support of the finding of 
the Industrial Commission that  the accident in question arose 
out of and in the course of the employment, the finding i s  conclu- 
sive on the courts upon appeal. Lathnm ti. Grocery Co., 505; 
Carter w. Coach Co., 849. 

6. The finding of the Industrial Commission upon competent evidence 
that claimant was an employee of defendant employer a t  the time 
of the injury is binding on the courts upon apmal. Tomli?zson w. 
Sorwood, 716. 

Mechanics' Liens. 
A Nature and Extent of Lien. 

b Possession 
Where a mechanic repairs certain personal property at the request of 

the lessee, and without request or knowledge on :he part of the 
owner, and the mechanic never has possession of the property, but 
possession is returned to the-owner by the lessee upon the termina- 
tion of the lease, the mechanic may not hold the c~wner liable for 
the reasonable value of the repairs, the statute relating to me- 
chanics' liens, C. S., 2435, being applicable only where the mechanic 
retains possession of the property. Iron Works v. Bugg, 284. 

Mortgages. 
A Requisites and Validity. 

n Cnpacitl~ of Parties (Mortgaging ward's estate see Guardian and 
Ward D.) 

Minor wife may disaffirm her joinder in mortgage on husband's home 
site upon her majority. Coker w. Baqih., 41. 

C Construction and Operation. 
c Lie% and Priority: Registratiotl 

Mortgage lien held prior to lieu of subsequently docketed judgment 
unaffected by prior par01 agreement between judgment debtor and 
creditor. Johnson v. Barefoot, 796. 

f Appointmazt and Teaure of Trustee 
Corporate seal is not necessary to appointment of substitute trustee by 

corporate cestui gue trust. Mortgage Corp v. Morgiw, 743. 
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Mortgages C-coittinued. 
g Inzprovements 

Where relationship of mortqagor and mortgagee is terminated by fore- 
closure prior to claimant's possession under mcsnc conveyances 
froin mortgagor, C. S., 710, does not apply. Ins  Co. c. 411ci6, 13. 

C Assignment of Mortgage or Debt. 
d Right of Junior Lierror to Pay Prior Lien and Compel Sssiyllnlellt 

TT'here senior mortgage is usurious, junior lienor may compel assign- 
ment upon payment of :tinount due ~ i t h o u t  interest. Sherrill c. 
Hood, 472. 

H Foreclosure. (Foreclosure of mortgage executed to secure nlortgazee 
from loss on endorsement of mortgagor's note to third person see 
Indemnity B a.)  

(L Riyllt to Rept i ie  Mortgagee to  Xarshal Sccurity and Sell Larld 11iolt- 
guyed 111 Scprtrate Tracts 

The onners of land as  tenants i11 common esecuted, with joinder of 
their n ives, a deed of trust thereon. One of the tenants in common 
paid one-half the amount due on the notes secured by the deed of 
trust and brought suit to restrain foreclosure, joining the othcr 
tenant in common and his n i f e  a s  defendants. Pending tlie action. 
the lands were partitioned between the tenants in common Held: 
Judgment entered in the action dissolving prior restraining orders 
entered in the cause and providing that the trustee should sell the 
land of the defendant tenant in common before selling the land 
of plaintiff tenant who had paid his part of the notes, and that if 
i t  became necessary to sell plaintiff's land, plaintiff should be 
subrogated to the rights of the cestut in the judgment to tlle extent 
his land was subjected to the payment of the judgmrnt, is held 
without error, the right of the ccstui to have both tracts sold, if 
necessary to pay the notes, being recognized, and the equities of the 
tenants in common being protected, and the judgment not being 
inconsistent mith prior restraining orders enteretl in the cause. 
dicLamb a. McLamb, 72. 

b inju$lctioi?s Sgainst Foreclosure 
1. Where equitable relief of enjoining foreclosure is souqht, neither 

forfeiture nor penalty for usury may be had. Keiliry Co. 1 .  Hotel 
Co., 205 ; Cfhormley 1' .  H ~ n t t ,  478. 

2.  Where, upon tlle hearing of a teinparary order restraining the fore- 
closure of a deed of trust upon allegations of usury, and tliat tlie 
full amount of the debt had been paid, and that  plaintiff was 
entitled to recover a certain sum as  the penalty for usury, the trial 
court finds that  there is a balance due and unpaid on the debt, and 
tliat no tender of any amount had been made defendnnt on the past- 
due balance, judgment that the temporary order he dissolved arid 
that the trustee foreclose the property is supported by the findings 
of fact, and an  esception to the judqment cannot be sustained. 
Zwgram a. Hortguge Co., 329. 

m Title and R ~ g h t s  of Purchaser 
1. A mortgage on the lands in question was foreclosed in July and deed 

made to the purchaser on 3 August, under an  agreement that  the 
purchaser should hold the land for plaintiff until plaintiff could 
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Mortgages H m-continued. 
obtain a loan. In  October the purchaser made deed to plaintiff in 
pursuance of the agreement. Held:  As between the mortgagor and 
plaintiff, plaintiff is entitled to the crops, the crops not having been 
serered nt the time of the foreclosure and esecution of the cam- 
missioner's deed, a t  which time the mortgagor's inttlrest in the land 
was terminated. Price ti. Daais, $5. 

2. The mortgagee, a partnership, foreclosed the mortgage, and one of 
the partners bid in the land a t  the foreclosure sale and thereafter 
transferred title to the partnership. The partnership thereafter 
lensed the land to the former mortgagors for o m  year, and the 
subsequent year leased the land to a third Wrson. Upon the 
termination of the lease of the former mortgagors they voluntarily 
gnre up possessioii to such third person and sold him certain per- 
sonal property cc nsisting of tobacco sticks, screens etc. Cpon the 
termination of the second lease the partnership sold the land to 
such third person for value. Prior to institutioll of action the 
former mortgagors did not notify such third person purchaser that 
they claimed any equity in the land. Hcld:  I n  the mortgagors' 
action against the partnership and the third person purchaser, 
attacking the foreclosure for irregularities, a nonsuit was properly 
granted a s  to the third person purchaser, the record evidence being 
insufficient uuder the facts and circunlstances of tl is case to show 
that the third person purchaser was not a boils fide purchaser 
without notice. Bailey v. Stokes, 114. 

o E n  joining Cowummatioin of Sale 
1. Where a mortgagor or trustor institutes suit to  enjoin the consum- 

mation of a foreclosure sale had under the terms of the instrument, 
and files bond to indemnify the mortgagee or cestui que trust 
against lcss. N. C. Code, 861, 2693 ( b ) ,  the temporary injunction 
granted in the cause is properly continued to the hearing upon the 
court's finding that serious controversy esists between the parties 
and that  plaintiff is entitled to a jury trial upon t t e  issues of fact 
raised by the pleadings. Little v. Trust Go., 726. 

2. Where consummation of foreclosure sale is restrained under N. C. 
Code, 2593 ( b ) ,  i t  is discretionary with the court whether it will 
require bond of the mortgagor or trustor, or app3int a receiver. 
Ibid.  

p Attack of Foreclosure 
1. The mortgagee, a partnership, foreclosed the mortgage and one of 

the partners bought the land a t  the foreclosure sale and thereafter 
transferred title to the partnership. The partiie~ship thereafter 
sold the land to a third person. The mortgagors instituted action 
against the partnership and the purchaser, attacking the fore- 
closure sale for irregularities. ,4 nonsuit was granted as  to the 
purchaser, and issues were submitted to the jury with plaintiffs' 
consent as  to the validity of the foreclosure sale and damages re- 
coverable by plaintiff mortgagors against the partnership, and upon 
plaintiffs' motion upon a verdict in their favor, judgment was 
entered upon the verdict. Held: Plaintiff's are estoy11)ed from main- 
taining on appeal that there was error in granting defendant pur- 
chaser's motion as  of nonsuit. Bailey v. Btolces, 114. 
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Jlortgace.ec: H vcont i , iued .  
2. I11 an action to recover the balance due on mortgage notes after 

foreclosure, confirmation of the sale by the clerk C. S., 2,591, and 
application of the proceeds of sale to the notes, equitable matters 
in defense relevant only upon the motion to confirm the sale are  
properly stricken from the answer upon motion, C.  S., 537, since 
plaintiff seeks a legal remedy only and invokes no equitable juris- 
diction of the court, and the foreclosure sale cannot be collaterally 
attacked in plaintiff's action to recover the deficiency after fore- 
closure. Bank v. Stezcnrt, 139. 

Rlunicipal Corporations. (Right to issue bonds see Taxation A.) 
D Officers. Aqents, and Employees. (Bonds of municipal officers see Prin- 

cipal and Surety B.) 
a Election, Appointment, and Tenure 

1. The act creating a city court provided that the clerk thereof should 
be elected by the city commissioners. The city commissioners duly 
elected a clerk of the city court under the provisions of the act, 
ch. 706, Public-Local Laws of 1913, hut thereafter removed said 
clerk for alleged inattention to duty without giving the clerk notice 
and an opportunity to be heard. The clerk instituted proceedings 
in quo warranto, alleging the summary dismissal, and defendants 
demurred thereto. Held: The city commissimers nere without 
authority to dismiss the clerk without giving him notice and an 
opportunity to be heard, and the demurrer should have been over- 
ruled. The analogous constitutional provision for notice and hear- 
ing in the removal of clerks of the Superior Court. .4rt. IT, see. 32, 
cited a s  persuasive on the commissioners, and Mia1 r .  Ellington, 
134 N. C., 131, cited, distinguished, and approved. Stcphens a. 
Dowell, 555. 

2. A policeman has the authority under general statute to deputize a 
citizen to aid him in serving a warrant for breach of the peace, 
N. C. Code, 4379, 4547, a policeman being given the same authority, 
within the town limits, in making arrests as  a sheriff. R'. C. Code, 
2642. Tomlinson v. Nortcood, 716. 

12 Torts of Rfunicipal Corporations. 
a Cfover~~mcntal and Corporate Functions 

I .  In the absence of statutory provision, a municipal corporation is not 
liable for negligence of its agents or servants in the ~erformance 
of a governmental function which it exercises as  an administrative 
agency of the State pursuant to legislative, discretionary, or judi- 
cial pov-ers conferred on it  for the benefit of the public, but a 
municipal corporation may be held liable civilly for negligence of 
its agents or serrants in the performance of its corpnrate powers 
which i t  exercises in its private character in the management of 
its property for its onn  corporate advantage. Ifroome u. Cllarlofte, 
729. 

2. I t  appeared from the face of the complaint that a trash wagon of 
defendant municipality, while being used in collecting and removing 
trash in the city, was driven into the yard of the parents of intes- 
tate for the purpose of turning it  around for the convenience of the 
operators of the truck and not for the purpose of gathering trash, 
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RIunicipal Corporations E a-contilzued. 
and that while turning the truck around in the yard the driver of 
the truck negligently ran over and killed plaintiff's intestate, a 
child four years old. Held: Defendant municipality's demurrer to 
the complaint should have been sustained, since the truck was being 
operated pursuant to the municipality's governmental function in 
removing trash for the sole benefit of the inhabitants of the city, 
though not actually engaged a t  the moment in collecting trash on 
the premises of the parents of plaintiff's intestate. Ibid. 

c Defects or Obstructions 4% Streets 
Evidence tending to show that plaintiff's testate was crossing a street 

diagonally near an intersection n s  i t  was getting dark, and that he 
was struck and killed by an automobile which was running twenty 
miles a n  hour with its headlights burning, and that shortly after 
the accident defendant town turned on its street lights, is held 
insufficient to show a causal connection between the failure of de- 
fendant town to turn on its street lights earlier and the accident in 
suit, and a directed verdict in favor of defendant town was not 
error, there being no evidence of any defect in the s,treet. Reading 
v. Cornelius, 218. 

f Injuries to Land from Sewer Systems 
Owner may recover decrease in value of land resulting from fact that 

sewer system rendered it  unfit for dairying, but may not recover 
value of dairy as  going concern. Pemberton v. Greensboro, 466. 

g Appropriation of Prioate Improveme?zts 
Evidence held sufficient to support finding that city appropriated private 

water main to its own use under power of eminent domain. COIL- 
struction Co. v. Charlotte, 309. 

G Public Improvements. 
b Preliminary Proceedings and Levy of Assessments 

Ch. 334, Public-Local Laws of 1923, relating to assessments for public 
improvements, is constitutional, and objection that  the statute fails 
to provide for personal service upon abutting landowners as  to the 
date of final settlement is untenable, service by publication, a s  
provided for in the act, being sufficient, since the rict provides for 
notice and an ample opportunity to be heard. S ~ b o g a s t  v. Bun- 
combe County, 515. 

i Nature of Lien, Priof-ity, and Enforcement 
The provision of C. S., 2716, that upon default in the payment of an 

installment due on street assessments, the remaining unpaid in- 
stallments should thereupon become due and payable, being for the 
benefit of the municipality, gives the municipali~~y the optional 
right to declare remaining unpaid installments due upon default 
in payment of any installment and does not automatically acceler- 
ate the maturity of unpaid installments. Farmvillt' v. Puglor, 106. 

H Police Powers and Regulations. 
d Public Safety and Health 

hlunicipality held without authority to require operators; of vehicles for 
hire to furnish personal injury and property damage insurance or 
bonds with solvent surety. S. v. Gulledge, 204. 
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Municipal Corporations H-continued. 
p Damage to Pritiate Property 

Where the owners of a dairy are prohibited from selling milk in  a city 
because of danger to the public health arising from the fact the city 
emptied sewage in a stream contiguous to the pasture, causing 
disease among the cattle, the owners of the dairy, in an action 
against the city for the partial taking of the land, may not recover 
damages resulting from the loss of their dairy business by reason 
of the enforcement of the valid ordinance, the health ordinance 
being governmental in character and function, and grounded in the 
police power. Pemberton v. Qreensboro, 466. 

J Actions Against Municipal Corporations. 
b Charter Provisions Relating to Notice and Filing Claim 

1. An action against a city to recover permanent damages resulting to 
plaintiff's land by reason of defendant municipality's diversion of 
water therefrom by a dam erected on its property is barred where 
plaintid fails to file claim for damages with the city within ninety 
days after the first substantial injury to her lands, as  required by 
the city charter a s  a prerequisite to the maintenance of the action 
against it. Wallace v. Asheville, 74. 

2. The provisions of the charter of a municipality requiring the filing 
of notice of claim for damages does not apply to an action to re- 
cover the value of private property appropriated by the city under 
the power of eminent domain. Construction CO. v. Charlotte, 309. 

Murder. ( See Homicide.) 

National Recovery Act. (See Master and Servant A a, B a ;  Courts C a.) 

Negligence. (Negligent injury to passengers see Carriers; of distributors of 
electricity see Electricity; of manufacturers of food see W o d ;  in opera- 
tion of automobiles see Automobiles C ;  in operation of trains see Rail- 
roads D ;  negligence in  setting fire to property see Railroads D g.) 

-4 Acts or Omissions Constituting Negligence. 
b Sudden Peril 

A person confronted with a sudden emergency is not held by the law 
to the same degree of care as  in ordinary circumstances, but only 
to that degree of care which a person of ordinary care and pru- 
dence, similarly situated, would have exercised. Ingle v. Cassaw, 
497. 

c Condition and Use of Lands and Buildings 
Evidence that  plaintiff, the purchaser of bankrupt stock stored in the 

building of the defendant, went to defendant's warehouse Sunday 
night to inspect the stock before the time for its delivery the fol- 
lowing morning, and left defendant's warehouse by the back door and 
fell from a loading platform a t  the rear of the building to his in- 
jury is held insufficient to be submitted to the jury on the issue of 
negligence on the contention that defendant owed plaintiff the duty, 
in common with all persons entering the building, to maintain a 
guard rail around the platform and to maintain a light over the 
platform, since a rail around the loading platform would interfere 
with the very use for which the platform was maintained, and 
since the failure to maintain a light over the platform a t  9:30 
Sunday night cannot be held negligent. Raminsky v. Waddell, 173. 
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Segligence A-co~ltinued. 
cc Attractive Kuisa~lce 

1. Evidence that plaintiff's intestate, a thirteen-year-old boy, went to 
defendant's corn mill to return an implement, or take some corn 
to be ground, and that while there he engaged in a friendly fight 
with boys in the mill, wrestling and throwing corncobs, and that 
intestate, contrary to repeated warnings given by defendant to 
boys around the mill, went into the engine room, while defendant 
was not looking, to get more corncobs for the fight and there came 
in contact with revolving machinery resulting in injury causing 
his death, is held insufficient to resist defendanl's motion as  of 
nonsuit. Rcid v. Sustar, 203. 

2. Where plaintiff seeks to recover for the death of her intestate upon 
the theory of attractive nuisance, and alleges that  defendant knew 
that small children were in the habit of playing in ;I vacant lot near 
its property, but fails to allege that  defendant had notice, actual 
or constructire, that children were in the habit of going on its 
premises, or that  they mere attracted to defendant's premises or 
habitually went there for any purpose, defendar~t's demurrer is 
properly sustained. Jacksou T. Oil Co., 566. 

B Proximate Cause. 
a I n  General 

1. When the accident in suit is caused solely by the negligence of an- 
other, defendant may not be held liable. but when the negligence 
of defendant is the cause of the accident, either solely or concur- 
rently, defendant is liable to plaintiff for the resulting injury. 
Alycrs v. Utilities Co., 203. 

2. Evidence held to show that intestate's injuries resulted from joint 
negligence of defendants. West v. Baking Co., 526. 

b Last Clear Chance 
1. Where the evidence establishes contributory negligence barring re- 

covery as  a matter of law, the doctrine of the l m t  clear chance 
does not apply. Rimmer v. R. R., 198. 

2. The doctrine of last clear chance is not applicable when the contribu- 
tory negligence of the person injured continues' up to the moment 
of the accident resulting in the injury. Stover v. 1C. R., 495. 

3. Evidence held sufficient to be submitted to jury under doctrine of 
last clear chance. 2Llorris v. Transportation Co., 807. 

C Contributory Negligence. 
a Of Persons Injured in General 

Contributory negligence is negligence of plaintiff which prosimately 
causes the injury, and a n  instructioin that  fails to charge, in any 
manner, that  the acts of plaintiffs complained of must have pro- 
duced the injury in order to bar recovery, must be held for reversi- 
ble error. Stephenson u. Leonard, 451. 

D Actions. 
c Buficiency of Evidence and Nonsuit 

1. Where the evidence is conflicting on the issue of whether the acci- 
dent in suit was caused by the negligence of defenalant, defendant's 
motion as  of nonsuit is properly overruled. ilfvers u. Utilities CO., 
293. 
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2. Where there is  evidence tending to  show that  plaintiff's intestate was  

injured a s  a result  of defendants' negligence, and no evidence of 
contributory neqligence, defendants' exception t o  the  refusal to 
grant  their  motions for judament a s  of nonsuit cannot he sustained. 
TT'est v. Baking Co., 526. 

d Instructions 
Contributory neglicence is negligence of plaintiff which ~ ~ r o s i m a t e l g  

causes the injury,  and a n  instruction that  f i~ i l s  t o  charge, in any  
manner,  tliat the acts of plaintiffs complained of muqt hnvc pro- 
duced the  injury in order to  bar  recocery, must he held for rerersi-  
ble error.  Stephensoit v. Leonard, 451. 

Nonsuit. (See Tr ia l  D a . )  

Xuisance. (Attractive see Negligence A cc.) 

Obstructing Jnsticr.  
B Prosecution and  Punishment. 

c S u f l d e n a j  of Evidence a n d  Xowsftit 
Evidence t h a t  defcntlant's son. driving defendant's car  a t  night, prc- 

sumably with defendant's roilsent, clrore recklessly and unlawfully, 
and struck and killed a pedcstrian on the  highway, tliat the occu- 
pants of the car  fled the  scene of the accident. that  defendant was 
informed of the accident and immediately drove the car ~ i t h  i t s  
occupants in a roundabout way from the place where he was visit- 
ing to his home in  another town, and that  before daylight lie was 
driving his car from his home to  a city some hundred miles distant 
to h a r e  the car repaired, mid all  tell-tale marks remored therefrolli, 
i s  held suficient to he submitted to the jury on the issue of de- 
fentlant's guilt of aiding and abetting his son in avoiding arres t  
and in undertaliing to conceal the crime, although defendant testi- 
fied that  lie did not lrnow t h a t  a man had been struck or killed, and 
tha t  he was taking the car  t o  the city for repairs because hc under- 
stood there were expert mechanics there. since more than one infer- 
ence can be drawn f rom the evidence. S. v. Duniz. 333. 

Parent  and Child. 
A Rights, Duties, and Liabilities of Parent.  (Liability of l)ilrt>nt or  child 

under "family car doctrine" see Automobiles D c.) 
b Support (Criminal proserution for failure to su l~por t  illrzitimatt7 child 

see Bastards.)  
The  duty of a fa ther  to provide for the suplrort of his minor child is  

not absolute, and on the facts of the instant case, the order reliev- 
ing the  fa ther  of this duty  while his child is  in the custody of i t s  
mother is held n i th in  the  discretion of the trial  court and not sub- 
ject to review. Pappas v. Pappas,  220. 

c Custody a?l& Control 
Decree awarding custody of minor child to i t s  mother. who had been 

divorced from i ts  fa ther  and had married again, Atld correct ulmn 
the facts found by the court under the principle tha t  the welfare of 
the child i s  the paramount consideration in determining i ts  custody. 
Pappas v. Pappas,  220. 
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Parties. (Joinder of corporation with agents in action for libel see Corpora- 
tions G i 2 ;  demurrer for misjoinder of parties and causes see Pleadings 
D 11: joinder of parties in suit  against third person by injured employee 
see hfaster and Servant F a ;  parties in particular action see Particular 
Titles of Actions.) 

Partition. (Right of tenant in common to require mortgaqee to first foreclose 
lands of cotenant see Mortgages H a . )  

"Pasquotank Liquor Act." (See Statutes A f . )  

Pauper. (See Counties d a :  States B a ;  Tasation A a,  A b.)  

Personal Property. 
1.iniitation rver after reservation of life estate is void. Speigltt c. 

Speight, 132. 

Pharmacists. 
A Licensing and Supervision. 

( 2  Person Entitled to Stand Eraminat ion 
Pharmacist licensed by another state failing to pass e:iamination. held 

not entitled to stand another examination upon application therefor 
filed after 1 July, 1933. XcXai r  v. Board of Pharnacy ,  279. 

Pleadings. 
D Demurrer. 

b For ~l f i s jo inder  o f  Parties a ~ l d  Cazlsea 
1. An action by a widow, individually and as  administratris of her 

deceased husband, and the heirs a t  law of the deceased husband, to 
recover two tracts of land, one of which had been 1.cld by the widow 
and her husband by entirety, upon allegations that defendants had 
obtained title thereto from the widow and her hust~and wrongfully. 
is properly disruissed upon demurrer for misjoinder of parties and 
causes of action, for that  the widow as  administratrix could have 
110 interest in her husband's real estate of which 112 died seized, in 
the absence of allegation that the personalty was insufficient to pay 
debts; and the widow, as administratris, and the heirs a t  law could 
have no interest in  the land formerly held by the deceased and his 
wife by the entirety. Gree~l  v. Jones, 221. 

2. An action brought against the driver of an automobile alleging that 
such driver struck the car upon which plaintiff was riding on the 
running board, knocking plaintiff off the car to the highway, and 
against the driver of a second car alleging that  while plaintiff n n s  
lying or sitting on the highway in an unconscious mndition as the 
result of the first accident, the driver of the second car negligently 
hit  plaintiff, resulting in further injuries, is held properly dis- 
missed upon demurrer for misjoinder of parties and causes of 
action, since the complaint alleges two separate injuries caused 1)y 
clifferent parties. Atkins  v. Steed, 245. 

3. An action against insurer to reform plaintiff's fire insurance policy 
and to upset settlement and recover :in additional sum under the 
policy as  reformed, and against plaintiff's mortgagee to restrain 
foreclosure and recover rents, is defective in that  the several causes 
do not affect all parties to the action, and the action is properly 
dismissed upon demurrer for misjoinder of partles and causes. 
Mills  v. Bank ,  674. 
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Pleadings D-continued. 
c Defects Appearing Upon Face of Complaint: "Speaking Demurrers" 

Where it  does not appear upon the face of the complaint that the injury 
in suit was inflicted in another state, a demurrer u w n  the ground 
that the injury was inflicted in such other state and that under its 
laws plaintiff could not recover is properly overruled as  a "speaking 
demurrer." Johns v. Stevenson, 222. 

e Once and Effect of Demurrer 
A demurrer challenges pleader's right to maintain position in any view, 

admitting the allegations of the complaint as  correct for the pur- 
poses of demurrer. Broome v. Charlotte, 729; Stellzny v. Trust 
Co., 8.38. 

E ,4mendment of Pleadings. 
c Allwance of Amendment bv Trial Court 

1. Plaintiff brought suit on a disability clause in a policy of life insur- 
ance, and defendant insurer filed answer alleging that the disability 
complained of, originating prior to the issuance of the policy, was 
not covered thereby. The trial court allowed plaintiff to amend his 
complaint by alleging waiver by defendant of the condition prece- 
dent to his right of action that the disability should originate sub- 
sequent to the issuance of the policy. Held: The allowance of the 
amendment was in the court's discretionary power, and is not 
objectionable on the ground that it  substantially changed the cause 
of action, C. S., 547, or that the time for filing reply to defendant's 
further answer had long since expired, C. S., 536. Smith u. Ins. 
Go., 99. 

2. The trial court lins the discretionary poner to allow plaintiff to 
amend his complaint, up011 the hearing of defendants' demurrer 
thereto. so a s  to allege that the negligence complained of wts  the 
proximate cause of the injury. C. S., 547. Bailey v. Rol~crts, 532. 

3. The denial of a motion to amend the complaint by adding t n o  causes 
of action nonsuited on the evidence upon a former trial is properly 
entered upon the grounds of yes judicata. Swinson v. Pac l i l~g  Co., 
742. 

4. The trial court has the discretionary power to allow a complaint to 
be amended by adding two new causes of action based upon the 
same subject of action as  the original cause. I b i d .  

Pledges. (See Banks and Banking C d.) 

Principal and Agent. (Insurance agents see Insurance C.)  

Principal and Surety. 
B Nature and Extent of Liability on Bonds. 

c Bonds of Public Oflcers or Agents 
1. Institution of proceedings under C. S., 356, held not to create priority 

over other creditors of estate of insolvent principle. P o x f r  C'o. v. 
Yount, 182. 

2. The facts found by the court held not to warrant the conclusion 
that part of the funds paid by claimant to the defaultinq clerk 
were found segregated from other funds in the clerk's hands during 
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a subsequent term of his office so a s  to rebut the presumption that  
default was made when the funds were received by the clerk, and 
claimant's contention that  the funds were so segregated and that 
claimant was eutitled to assert its claim therefor against the bond 
for the subsequent term cannot be sustained. Ibid 

3. Upon default of a public officer, there is a legal ppesumption that 
the funds were misappropriated a t  the time of their receipt. Salis- 
burl, v. Lgerly,  386. 

4. The findings of fact by the referee, unescepted to, w r e  to the effect 
that the same individual performed the duties of both city treas- 
urer and city t a s  collector, and that  defendant was surety on his 
bond as city treasurer, and that  the city held a n o t h x  large bond in 
a different surety company covering default of tlie individual in the 
capacity of city t a s  collector, that  the respective duties of the two 
offices ne re  set forth by the city council, nntl that  the defalcations 
in suit mere of moneyh received by the official in his capacity as  
city t ax  collector and not in his capacity as city treasurer. Held: 
Since the duties of the two oftices \\ere separate nnd distinct, tlie 
surety on the bond designating the oflicial a s  city treasurer cannot 
be held liable for defalcations of such officer in his capacity as city 
t n s  collector, and upon the finding that the defalcations in suit 
\ \ere made by the official in hiq caparity as city t:ls collector, tle- 
fendant surety's motion for judgment as of nonsuit should h a w  
been allo-wed. Ibid. 

5. Defendant was surety on a bond in which the lxincipal was desig- 
natetl ns city treasurer. I t  appeared from the fin( ings of fact l)y 
the referee that the principal accepted the office of treasurer when 
he was still filling the office of city tax collector. Held: The cou- 
tention of the city in a suit upon the bond that the princ2ipal va- 
cated the ofhce of city t n s  collector by acceptinq tht. office of treas- 
urer, and that all his official acts thereafter ne re  in the capacity 
as  city treasurer, and therefore covered by the bond, is untenable, 
for,  even conceding that  the office cf city t ax  collector was so 
vacated, the unauthorized acts of collecting taxes and fees, consti- 
tuting the moneys misappropriated, were not covered by the bond of 
the princigal as treasurer, it appearing from the fildinps that  the 
duties of the treasurer were slwcifically defined by the city council. 
and that they did not include the collection of taxes, or fees of nny 
kind ; and fur ther  held: That  the defendant surety, in nriting the 
bond in suit, had a right to rely upon the designation of the dutie. 
of the principal as  contained in the minutes of the governing botly 
of the city. Ibid. 

C Actions on Surety Bonds. 
e Compctcncu and Effect of Judgment Against Principal i n  Es tabl ish i /~g 

Suretfl's Liability 
1. Where there is no conflict in the interests of the principal and surety, 

R judgment against the principal is prima facie el-idence against 
the surety, C. S., 358, although rendered ngainst thc principal in a 
prior action to which the surety was not n party, but in such caw 
the surety may attack the judgment for fraud. collusion, or may 
set up an  independent defense. R. R. r.. Lassiter, 209. 



Principal and Surety C e--continued. 
2.  Where the surety is a party to an action against the principal in 

which judgment by default final is entered against the principal, 
and the surety sets up the sole defense that the surety bond sued 
on had not been validly executed by the surety, and its motion of 
nonsuit based Upon such defense is granted in the lo1ver court but 
reversed on appeal, the surety cannot attack the judgment against 
the principal for fraud or collusion, and may not set up an  inde- 
pendent defense, but the surety is entitled to have an issue sub- 
mitted to the jury as to what amount, if any, the surety is indebted 
to the plaintiff, the suretg having denied plaintiff's allegation of 
indebtedness, and the judrment against the prillcipal being only 
prima facie evidence thereof, and the entering of a summary judg- 
ment aeainst the surety for the amount of the judqment against 
the principal is error. C. S., 358. Zbid. 

Process. 
A Issuance, Requisites, and Validity. 

a Formal Requisites 
Sirnature of clerk is essential part of summons and must appear on 

summons serred under the provisions of C. S., 881. McLeod v. 
Pearson, 530. 

B Service of Process. 
c Service b y  Publication 

1. Where service of summons is had by publication, and the notice, a s  
published, erroneously states that the action is pending in a county 
other than the one in \vhich the action is in fact pending, the service 
by publication is void. Guerin u. Guerin, 457. 

2. Service by publication is sufficient notice of street assessments. 
Arbogast e. Buncombe County, 515. 

d Sereice on Foreign Corporations 
Finding, supported by evidence, that foreign corporation was not doing 

business in the State held conclusive. Brozm v. Coal Co., 50. 

e So-vice on Sowesidewt Auto Owzers 
The statute, C .  S., 491 ( a ) ,  providing that summons may be served on 

a nonresident automobile owner in an  action involving an accident 
occurring in this State, by service through the Commissioner of 
Revenue, and that automobile owners who use our public highways 
shall be deemed to hare  appointed the Commissioner of lievenue 
their process agent, n~alies no provision for service on the personal 
representative of a deceased automobile onner  who dies after an 
accident occurring in this State and before service of process, and 
service under the statute upon such personal representative confers 
no jurisdiction on our courts, since an agency, unless couplt~l Ivith 
an interest, is terminated hg the death of the princil~al. Uo~oli i~y 
c. Wi?~ters,  521. 

h Proof of Service 
Presumption of service of summons from sheriff's return cannot be 

rebutted by uncorroborated testimo~iy of person served. Penley v. 
Ruder, 702. 
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Public Officers. (Bonds of see Principal and Surety B c ;  duties and liabilities 
of particular officers see Particular Titles of Offices.) 

B Qualifications, Appointment, and Tenure. 

c Person May Not Hold More Than One Public OBce at  Same Time 

Defendants moved to quash the bill of indictment for that  the members 
of the jury commission which drew the grand jury was not compe- 
tent to act, since the act creating the jury commission provided that 
persons holding county ofices should also serve on the commission. 
The trial court overruled the motion. Held: The court's ruling is  
without error and is supported by BcCullers v. Comrs., 158 N. C., 
75. S. v. Gosnell, 401. 

d Dismissal 
(lommissioners held without authority to dismiss clerk of municipal 

court without giving clerk notice and a n  opportunity t o  be heard. 
Stephens v. Dowell, 555. 

C Duties and Liabilities. 

d I,iability to Individuals for Wro.ngfu1 Ofioial Acts or Failure to Act 
1. While a public officer may not be held personally liable to a third 

person for a n  injury resulting from the performance of an official 
act in the absence of malice or corruption, in this action against the 
members of a school committee in their individual capacity to 
recover for the death of plaintiff's intestate caused by a n  accident 
resulting from the negligence of a driver of a school bus selected 
by the committee, evidence that  the driver was a nephew of one of 
the members of the committee, and that he was selected by the com- 
mittee over the protest of the patrons of the schcol, and that the 
driver had the general reputation of being an incorrlpetent and reck- 
less driver, is held sufficient to warrant an inference of malice, and 
the submission of the issue to the jury, malice in law being pre- 
sumed from a tortioils act. deliberately done without just cause, 
excuse, or justification, which is reasonably calculated to injure 
another or others. Betts v. Jones, 410. 

2. This nction was instituted against the members of the board of com- 
missioners of a county to recover for personal injuries alleged to 
have been suffered by plaintiff when assaulted by other prisoners 
in the jail in which plaintiff was confined. Plaintiff alleged that  i t  
was the custom of the prisoners to hold a "kangaroo court" to try 
new prisoners on fictitious charges, impose a so-called fine, and 
assault prisoners failing to pay the fine, that  defmdants knew of 
the custom and fniled to make proper rules and regulations for the 
safety of prisoners as  required by C. S., 1317. Held: The duty to 
make proper rules and regulations under C. S., 131;', imposed a dis- 
cretionary duty on defend:~nts esercisable only in their corporate 
capacity, nnd defendants are  not liable as  individuals unless they 
corruptly or with malice fniled to make proper rules and regula- 
tions, and defendants' demurrer to the complnint should have been 
sustained in the absence of allegation that  defendant's failure to 
act was corrupt or malicious. lllol~e 2;. .llcLa?til~orn 812. 

Purchaser for Value. (See Mortgages H m 2.)  
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Quo Warranto. 
B Actions. 

a Process 
I n  order for a valid service of summons in quo warranto proceedings 

under the provisions of C. S., 881, i t  i s  necessary that a true c o ~ y  
of tlie summons he left a t  the last address of the clefelldant, and 
where the summons so served is not signed hy the clerk, but is a 
true copy of the original, it is fatally defective, since the signature 
of the clerk is a n  essential par t  of the summons, C. S., 476, and if 
the summons so served is not a true copy of the original, i t  is 
insufficient under the statute for the substituted service therein pro- 
vided for. AfcLeod 1;. Pearsolz, 539. 

Railroads. 
D Operation. 

b Accidenls at  Crossings 
1. The complaint in this action is  held to  allege negligence on the part 

of defendant railroad company and the owner of the car in which 
plaintiff was riding as  a guest, which jointly caused the accident 
a t  a grade crossing in which plaintiff was injured, and defendant 
railroad's demurrer, interposed on the ground that  the negligence 
of the owner a s  alleged insulated the alleged negligence of the rail- 
road as  a proximate cause or  one of the proximate causes of the 
injury, should have been overruled. Brown v. R .  R., 57. 

2. Evidence that defendant's train approached a grade crossing a t  a 
high rate  of speed, in riolation of city ordinance, aiid tlmt it gave 
no signal or warning of its approach, is sufficient to establish negli- 
gence of defendant. R i m e r  v. R. R.,  198. 

3. Evidence that  plaint if?'^ intestate ran or walked u p m  defendant's 
track a t  a grade crossing during the daytime, that she wore the top 
part of her coat around her bend as protection from the drizzling 
rain, and that her attention was distracted by traffic on the high- 
way, and that she was struck and killed on the crossing by de- 
fcndant's trail1 approaching along its straight. unobstructed track, 
establishes contributory negligence oli the part of intestate barring 
recovery as  a matter of law, although the evidence estahlishes the 
negligence of defendant in the operation of the train. Ibid. 

4. Whew the evidence establishes contributory negligence barring re- 
covers as a matter of law, the doctrine of the last clear chance 
does not apply. I b i d .  

5. In this action to recover for the death of ~~lnint i f f ' s  intestate, killed 
while attempting to cross defendant's tracks at  an uilobstructed 
grade crossing during the daytime, the evidence i s  held to disclose 
contributory negligence barring recovery a s  a matter of law on 
mthoritjr of Rimmer  v. R. R., nntr, 198. Kuvkendall  v. R. R.. 840; 
J f a s o n  c. R. R.,  842. 

c Inj~rvies to IJersows oi l  or S w r  Track 
Where n persoil is in full possession of his faculties and, while ~vallring, 

standing, or arising from a sitting  sition ion on the track, is struck 
hg a ltrcomotire. and there is n o  ind;cation that hc is llclpless uyon 
the track, the ?oritributory negligence of such Irerson will bar recoy- 
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ery for injuries sustained by him although the locomotive is negli- 
geutly operated, and, the engineer having the right to assume up  to 
the last moment that he would step from the track, the doctrine of 
last clear chance has no application. Stovcr v, R. R., 495. 

g Fires 
Where plaintiff's allegation that the fire in suit was caused by defend- 

ant's railroad engine is  denied, and the fact that the fire originated 
from a railroad engine is not established, plaintiff's contention that 
evidence that one of defendant's engines had theretofore set out 
fires was competent in that the engine was identified by showing 
that the other two engines a t  the scene a t  the time were not re- 
sponsible therefor, cannot be sustained. Xufcr v. 3. R., 53. 

Receivers. (May not be appointed for estate when executrix has not been 
removed see Executors and Administrators B a 4 ;  receiver may not appeal 
without permission of court see Appeal and Error A f.)  

E Allowance and Payment of Claims. 
b Priorities 

1. Preferences are  not favored by the law and can only arise by reason 
of some definite statutory provision or some fixed principle of 
common law which creates special and superior rights in certain 
creditors over others. Power CO. v, k'ount, 182. 

2. The fact that  one creditor of a clerk instituted summary proceedings 
on his bond under C .  S., 356, prior to the institution of action by 
other creditors of the clerk is held not to create a priority in favor 
of such creditor in  the absence of laches on the part  of the general 
creditors, where the summary proceeding was consolidated with 
the general creditors' bill and a receiver appointed therein, since 
C. S., 356, has no provision giving a preference to the party or 
parties first seeking such summary remedy, and the appointment 
of a receiver prevents a party from obtaining a preference by way 
of prior judgment. I bid. 

G Costs, Accounting, and Compensation. 
b Taxes 

The amount of a franchise tax for which a corporation is liable for 
the years during which i ts  business is continued by its receiver 
under orders of court is properly paid by the receiv2r out of assets 
of the corporation in his hands as  a n  expense of the receivership. 
Stagg v. Xissen Co., 2%. 

d Persom u ~ t d  E'uizds Liable for  Receivership Costs 
The assets realized by the receiver of defendant insolvent were derived 

from the sale of realty, the sale of personalty upon which appellant 
had a conditional sales contract, and the sale of other personalty 
of the insolvent. The court entered a n  order allowing the receiver 
to retuin his fees and expenses, including fees for the attorney of 
the receiver, pro rata from the three funds. Held: The holder 
of the conditional sales contract, having received the benefits of the 
receivership in common ,with other cfreditors, and the fees and 
expenses of the receiver being reasonable and just, cannot com- 
plain that a pro rata  part thereof was retained out of the fund 
realized from the sale of the personal property covered by the 
conditional sales contract. Bank v. Country Club, 239. 



I n  ortler fo r  a t l c f c~~ t l an t  to be cor~ric+erl of rweiri l tg s to le l~  eoocls n n r l ~ r  
the prtrvisions of C'. S.. 4 5 0 ,  i t  i s  ncctxssnry t h a t  tlrfrurlnnt 1i:rve 
linon.ledge, cLslJress or in1lr1ic.d. t ha t  nt  the t ime of the  receiving tlie 
goods h:1d lieen stolen, rind a charge tha t  such limn-ledge I\-ould he 
inil)utccl to t l e f e l~da l~ t  if the circn~natmlces nt  the  t ime ~vert! sufli- 
cieut to  put  11 reawonnlrly ]~l'ntleiit mail ulmn ii~cllliry I\-Siic~li 11-oultl 
l i n v ~  tlisclosecl the  facts. is  t,rrcmcous, tlle rule of tllc prntlcnt ni:111 
liein: nl~lrlic:ll~le to c.iril :~i.tiows 111it  tot to c ~ ' i n ~ i ~ ~ ; l l  ~ ~ I I P C C . ~ I ~ ~ I ~ I I ~ .  
and i t  being necessary for  conviction tha t  defentlmlt himself have 
guilty kllon.ledgc. esIiress or implietl. S. 7' .  &'tnthos, 456. 

Recovery -4c.t. (Sce  Master nncl Se rv :~n t  A a .  I3 n :  ('ourtf C a , )  

Itcferencc. 
h S : ~ t n r c  an11 Scope of Remedy. 

n 1 1 1  Dt t~c'rol 
Tllc n l~]~oiut inent  of a referee 11y tllc jutlge to ascertain the  fac ts  in 

icgnrtl to a l~et i t ion  for  rertrotrct r iu not :I rc~fcrc~ncc~ under tl111 codr. 
but only ;I method cxn~l)loycid I r r  n judge to :rcqu:lint I i im~e l l  \\it11 
the  facts.  IIL vc Snclgro(;.C, 670. 

3. W11el.c pl,~iiitifl introtlncca dtwumcl~txiy e\i t lei~cc for  tile ~ r n r l w v  of 
:rttnch, t he  i nad~c r t e r i ce  of the t l inl  ronr t  in str ihing ou t  thv fi1111- 
inc  of tlie rcftbrce in lilai~ltifk's favor supported thereby because 
t l l ~  c~ i t l ence  \\:I< introtlncwl l)y lil,~intiSf. n m ~ t  Iw 11r.ltl for c>rior 
Zbitl. 

Reformntion of lnstrnmellt \ .  
C Actions. 

(1 Parties 
In :ln actioil I~et\veeii tlie gr:~iitces a l ~ d  n jwleiilcnt creditor of one of 

t he  gr :~ntees  to  reform n deed, t he  wan to r s  a r e  l ) l o ~ e r ,  if not ncc'cs- 
s n r j ,  part it^ to the nction, and m u j  be joi~lerl 11pon motion. Lctcis 
v. Pntc,  512. 
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I<t~forniation of Instruments C-contii~ned. 
d Ecide?zcc a?td Zsszlcs 

Plaintiff coutended that  defendant, plaintiff's judgmenl debtor, inserted 
the  words "and wife" in  a deed after i t  had been executed to cle- 
fendant by a third person, and tha t  such alteration was made 
n i thou t  tlie knowledge of the grantor in  ortlcr to create an  estate 
by entirety and defraud defendant's creditors. Defendants con- 
tended t h a t  even if tlie insertion was made af ter  the  esecution of 
tlie deed, they \ \ere  entitled to refortnation of tlie dcetl for mutual 
mistake for  that  the draftsman failed to carry out tlie intentiou 
of the  grantor  and defendants to create ail estate by entirety in 
defendants. Held: Defendants a r e  entitled to the submission of 
the question of mutual mistake for the determiimtion of the jury 
upon their evidence in support of their  allegations, but  defendants' 
r ight to the equitable relief sought might be dt'termined by an  
issue of whether defendant made the alteration v i t h  the rlurnose 
of cheatin:. and defrauding his creditors, a s  
plaint. Lczeis z'. Patc ,  512, 

Release. (See Tor ts  C.) 

Renioval of Causes. 
C Citizenship of Parties.  

b Aeparabk CowtrozTrsjj a?id F r a u d u l e ~ t  J o i n d o  

1. A complaint against a corporation and several 
t ha t  the corporation was  the owner of stock 

a l l ~ g r d  in the ;om- 

indi viduals, alleging 
of a domestic bank 

a t  the time the bank was  closed because of insolreilcy, and that  the 
corporation was a mere  "dummy," and that  the i l~dividual defeacl- 
an t s  were the beneficial or  equitable owners of the shares of stock. 
and alleging liability for the statutory assessment on the bank stock 
on the pa r t  of the  corporation and proportionatelr on the par t  of 
the  individuals, is held to  s ta te  a separable controversy a -  to thc. 
corporation and the individuals ~v i th in  the meaning of t h ~  Judicial 
Code, and motions of the  uonresident defendants f r r  removal to the 
I.'c3tlri;rl Court nlron lwtitioiis -honing the rcrlnis te juristlictional 
amount should be allowed. Hood z'. Richnrdso?~  221. 

2 .  The fact  t ha t  a complaint is good a s  against  a tlcmurrer for mis- 
joinder of parties and causes is  not a test  of whet1 e r  the complaint 
alleges separable controversies within the  meaninr: of the Judicial 
Code. Ibid. 

3. Upon the facts alleqcd in the petition in this case, l~lnintiff's m o t i o ~ ~  
for removal to tlie Federal Court should have been alloned for  that  
tlie facts alleged in the c o m ~ l a i n t  a r e  not sufficient to s ta te  n c a u s ~  
of action against the resitlent defendants, or eithcr of thew, and 
i t  appearing that  the joinder of the resident de fen t l ;~ i~ t s  was fraudii- 
lent in tha t  i t  was made solely to prevent a removal. Shaipe  z'. 

Pcti,olc~tm P~od i t c t s  Co., 339. 

A single separable controversy betveen citizens of tlifferent stntcs, up011 
motion to remove. carries the whole cause to tlicb Fctleral Court, 
and,  tlicrefort). ~ v h e n  olio such scl)al,able controvwsy esists i t  is 
nnlwcas:\ry to cwlsider :\dditional :\llegcd r e i ~ a r a l l e  contro~ers ies .  
Ifoorl 2.. Ric l ru i~d~o t~ ,  321. 



Iieglerili. (See Claim and  Delivery.) 

Robbery. (Competency of evidence obtained by feigned coiiperation with lwr- 
petrators see Criminal Law G u . )  

Rule in S11elle~'s Caqe. (See  Dretls and ( 'onve~nnces  C c ;  Wills E b 2. I 

Sales. 
F Warr :~nt ies .  (There  is  no in1l)lied u n r r a ~ i t y  between manufacturer of 

foot1 and  ult imate ctrnsurucr see Food A h.)  

JYllc~rc the cridence is  conflicting ~vlietlier the 11urcllaser signet1 a 
renewal note for  macliiliery b(lfore or :tfter discovery 11y him of 
breach of na r r an ty .  the  clnrstion of \v:liver is  for  the jury,  and :I 

l~eremptory  instructioli in plaintiff's favor on the  note is error.  
TT7ard v. Surrley,  53. 

Scliools ant1 School Districts. (Liability of nierubers of school committee in 
selecting incompetent d r i r e r  for  scllool 1111s see Public Officers C (1 1.) 

Seals. (Secesuity for corporate seal cce ('orporationr G 11.) 
A S a t u r e  and Requisites of Seals. 

b Iittciit to  Cse Character fo r  Seal 
1. Whether a mark or character up or^ all instrunicnt not reqniretl by 

law to  be under seal  i s  to be reynrtlccl a s  a ?eal depenc15 u11oli the 
intenti011 of the exccntarit. TT7rllic~ms I .  Ticrticr. 202. 

2 A finding tha t  esecutant  of an  in s t rume~i t  ]lot reclnired by la\\ to be 
under seal  did not adopt a s  his real the  word " ( S e a l ) "  1)linted ill 
the  form on the line u ~ o n  \rl i~cli  c,\rcntnnt \ \ ro te  his mrnc', unit..\ 
he  did so by \I riting his name on the line. is licld a findin- t1i;lt 
esecutant  had no intention nt the  time of c\ctcutiny :I sc>,lletl 111- 

s trument.  Ibid.  

Seduction. 
A S n t n r c  and Elements of the  Crime. 

The  essclitial cleluents of seduction arc: the  inucxelice and virtue of the 
prosecutrix, the promise of marriage,  anil intercourse iliduced by 
sucll 11rc)mis~. C. S., 4339. R. r .  .lIcUt~dc, 197. 

I3 Prosecution arid Punishment. 
d Slcfl/f/i~i('?~c!~ of E ~ i d C ~ r c e  and. Xomrtit 

1. Tlie u i ~ ~ n l ~ l ~ o r t e t l  testimony of the  prosecutrix is  insufficient for a 
col~\-ictioli of seduction. S .  c. XcUade, 197. 

2. Testimony tha t  prosecutrix told her  mother and fa ther  tlint she and 
tlcfcntlnlit \\.('re to  b c  married,  without sul)porti~ig testimony tha t  
t l c f tw lmt  cvcr told anyone or ntlmitted to anyone tha t  lie \vas 
cws~j ied  to prosecutrix, o r  tha t  he intended to marry  her,  is itisuffi- 
c.ielit to resist t1rfend:mt's motion a s  of nonsuit in  n l jr t~secutio~i for  
setl~ictiori. Ibid. 

Set-oft's and  ('omiterclnims. 
A S a t u r e  and Scope of Iicn~ecly. 
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Sllcriffs. (Delluty held not em1)loyee of county witliin meaning of Compensa- 
tion Act sce J Ias ter  and Servant  F a 1 ;  sheriff held not liable to deputy 
ulitler Colnlw~isatioli Act see Master and Servant F b 1.) 

B Compensation. 
b F o r  Collcct io?~ of T a x e s  

3 .  Plaintiff sheriff was  paid a fixed sa lary  for  his serrices a s  t ax  col- 
lector under tlie provisions of ch. 329, Public-120cal Laws  of 1'3%. 
I Ic ld:  His  servicrs in advertising and selling I:md for  delinquent 
taxes,  and  preparing 1:lnd-sale certificates, and e i~l :er i~ig  land sales 
ulmn the land-sale register. \\ere performed in  p u r m i t  of his duties 
a s  t n s  collector, and the  slieriff i s  not  entitled to receive, in addi- 
tion to h is  salary,  fees for  such serrices under C. S., ,9309. Pnttcr-  
sorl 1;. S w a i ~ ~  C o z c n t ~ ,  453. 

2. Defendant county pait1 plaintiff slieriff all co~umis~; ions  allowed by 
s ta tu te  for  collection of taxes made by l~laiiitiff slieriff in money, 
and  allo\vcyl him credit  in his settlement for tax-sale certificates 
purcl1:lsed by tlie county upon sale of t he  land for  taxes by the 
slit)riff a s  l~rovitletl by law. After the tax-sale certificates were 
turncd over to  t11c auditor,  certain sulns were collected thercon by 
tlie autlitor f rom the  taxpayers wliose lands bad been sold. H e l d :  
Plaintiff slieriff is  not entitled to  commissions on t'he cash collectccl 
by tlic auditor on the  tax-sale certificates. C. S., 8037, 8049; ch. 
107, Public-Local Laws of 1024. Defcndant 's  l~e t i t ion  for  n rehear- 
ing of this c:ise reported in 206 S. C., 74, is  allowed. Brcr.s~ccll 5 .  

Richnzoi~d  Cozclity, (39. 

d F o r  Co?~~:e! l i i fg  I'risonem to P c ~ ~ i f o t t i a q j  
IJnder t he  provisions of C. S.. 3905. a slieriff i s  entitled to compensation 

fo r  conveying prisoners to tlie S t a t e  I'eiiitentiary, but such compen- 
sation is  not to be computed upon a mileage basis. Pattcrson I.. 

Aictr ill Coui~t ! / ,  453. 

D Liabilities. 
b Ipor I~'tr!sc 12ct tcrrl o f  1'1.occ'ss 

I'lniiitiffs institutctl action :~f:ninst tlic slierif't' : I I I ~  his I ~ o n t l s m ; ~ ~  fo r  
d:~ni:lges caused by allcgrd false retun1 of summolls by the sllc~riff. 
Tlie slicrifl's re turn  ~ v a s  rcrnlnr  ulmu i t s  f :~cc,  Illit c'nc.11 lbl:liiitifl 
tc.stifictl t ha t  scwicc  \ \ x s  ~ i o t  ~na t l c  on him, but t l ~ l  not testify a s  
to wl~et l ic r  s c v i c e  was  mt~tle on tlie other l,l:riiitif', and  thr re  was  
no cvitl(~ncc c o r r n r : t i ~  ~)l:~intifTs' t('stimoliy. IIc,ltl: D~fent la l i t s '  
motion for judgment a s  of noiisuit was  llroperly granted.  P c i ~ l c ~  
c. Xndcr ,  702. 

Slwcific Pcrforni:~~lc.c. (Tinic ~v i th in  \vliicli ncc.cy~t;~nce must >e 111adc to offer 
in ortler to constitute i t  v:~lid c~ ln t r ac t  specifically c l ~ f ' o ~ ~ c o : ~ l ~ l e  sty ('on- 
t rac ts  A b.) 

Statcs.  ( l icsprc t i rc  jur is t l ic t io~~s  of  courts of this Sta tc  nnil courts of other 
Stntca sec Courts ; jnristliction of Sta tc  courts of :rctimls u ~ ~ t l r r  l + t l t ~ a l  
s ta tu tcs  see ('ourts C.) 

R Govcrnment;ll l'o\vcrs n ~ i d  17mnction of the  State.  
n I I I  Gciieml 

I n  accord:lnce wit11 csllrcss constitutional decliirntic~n, Art .  XI ,  sec. 7, 
tlic cnrc of the indigent sick and  :~tRieted poor is a proper functioii 
of the  Sta te  Government, and tlie General Assetul~ly m a r  by s ta t -  
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States B a-coiltiwed. 
u t e  require the counties. a. atlministrative agencies of the  State,  to  
11erforln this function, at  least  n i t h in  their  terri torial  limits. 
Jlartiil 2'. Comrs of Tl-nkc, 3 A .  

Sta tu te  of Frauds .  (Pee Frauds ,  S ta tu te  of.) 

S ta tu te  of Limitations. (Sec  Limitatittn of Actions.) 

Statutes.  (Table of stiltutes construed w e  C'onsolidnted Statute. ) 

A Requisites a n d  Taliclity. 
f Proccdrrrt to Tcct Cor~st~trrtro?ztrlzf~~ arrd Valtdrt~l  

The c20nstitutionnlity of a s ta tu te  may not he tested hy injunctive pro- 
ct~ctlincs nnless the  par ty  weking the  injunctive relief alleges and 
s l~o \ \  i tha t  llc 11 ill suft'er i r r cpa~nb le  damage f rom the cnforrement 
of tlie i ta tu tc .  Sclr ma11 v Coillrs. of T-airce, G'i.5. 

Summons. (See Process.) 

Tasat ion .  
A C'onstitutional Reilnire~nents and Restrictions. 

a Scccssif!/ of *Srtlinrittiirg Issutcnce of Boxtls to T'otc 
1. A rax to proride funds necessary for  the metliciil care :111tl 11osl)itali- 

zatiou of the indigent sick of n county is  for  a necessary esywnse of 
tlir c~)unt).. a11d may be lrriecl xvithout the alqnmvnl of tlic. clnnlifitd 
voters of tlic county. Art .  VII .  sec. 7. . l I u r t i ~ ~  1;. C~I I I I I .~ .  of TT7(~7ic', 
334. 

2. The tl~y.l;rratio~l of the ( ; P I I C ~ : I ~  Asseml~ly in a s t n t l ~ t e  ; r~ l t l~o l , i z i~~ i .  :I 

mm~icipnli ty to levy n t ax  :tntl the finding of the municil~:rl commis- 
sioners t ha t  the  t ax  is  for :I necessary municil?al cs1)enscx \vithin t h r  
in~wnin:. of Art .  VII ,  sec. 7, is  ]lot rontroll i~lg,  but.  \vllen ni;iclt~ ill 
gootl f:iitli. such ilec.lar;~tion and finding a rc  p w s ~ i ~ ~ i r e .  : ~ n d  a r e  
c.ntitlctl to sorious consideration by the courts in tlcte~~minin:. 
~vhetl ler  the  1)uryose for nhicli  the t a r  is  proposed to be l(,vied is  
for :I n ~ c t w i ~ r y  mu11icip:11 C X ~ J C ~ S C  within the  n l ~ i ~ l i i ~ ~ : .  of te rm a s  
nsed in tlic~ C'onstitution. JInrtirr v. RaTei,qlr, 369. 

3. I n  nccortlmice \\-it11 tlic proriaitms of a n  ac t  of the Gc~rernl Assc~nil~ly. 
t11v con~~nissionc.rs of n city l~roposcd to  c.ntt.1 into :r rontrncat with :I 

pnhlicb hoslritnl provitlillp f o r  the  p:~ymcnt liy the  city of tllr sum 
of $10,000 :L ycsar for thirty y?:irs. ill cwlisider:~tion of the ngrctx- 
mellt of the 11ospit;ll t o  give medic;~l care and l~osyitalizntioi~ to  
the  indicent sick and  afflicted poor of the rity. nut1 to levy :I t ax  
to rt1i.v r r r enue  suf ic ic~i~t  to n~t,ct  such pay in~n t s .  Held: Under 
tlic facis found 113- tlic tr ial  c ~ ~ u r t ,  tlic l~rt~lrosetl t ax  is  for :I neces- 
sary  mu11icip:ll eslwlistL, ant1 the  :ipl~rovnl of the qualified voters of 
tlie city is  not n lrrcrequisitc~ to thc ralitlity of the  tax.  Art. T I I ,  
sec. 7. I7iid. 

b Liwzitation on T a x  Ra tc  
The Gcnernl Assc.mbly l~asseil  a n  act  authorizing a c o ~ u ~ t p  to le ry  n tax  

for  the  p u r p o ~ c  of r : l i s i l ~ ~  rcrenuc in the  sum of $10.000 n year to 
p : ~ y  n public 11ospit:rl for  the ?:Ire and hospitnlization of tlie indi- 
gent sick of t l i ~  county untler a contract  \vitli the hospit :~l  ~ r l ~ e r c l ~  
the  hospital agreed t o  care  fo r  such indigent sick fo r  a period of 
th i r ty  years i n  consideration of the  payment by the  county of the 
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Tasation A b-contii~ued. 
stipulated sum yearly for the period of the contract. Held: The 
t ax  contemplated is for a special, necessary purpotje, with special 
approval of the General Assembly, and is not, therefore, subject to 
the limitation on the t a s  rat?. Art. V, sec. 6. Mczrtin 1;. Comrs. 
of wake, 354. 

B Liability of Persons and Property. 
b Franchise Taxes 

A corporation organized and doing business under the l a w  of this Statc 
for profit, a s  authorized by its charter, is liable for :In annual fran- 
chise t a s  assessed and levied by the Commissioner of Revenue 
under the ~trovisions of N. C. Code, 7880 (118), for the years prior 
to its dissolution, during which a receiver of the corporation, ap- 
pointed by a court of competent jurisdiction, continues the business 
of the corporation under orders of the court, since the statute es-  
pressly provides tliat a corporation is liable for the t a s  for each 
yenr during which it enjoys tlie privilege of the continuance of its 
charter, and therefore liability for the t a s  does not cease until the 
corporation surrenders or forfeits its corporate existence. Stagg 
v. Nissen Co., 2%. 

d Property Exempt from Taxation 
The Iioartl of Financial Control of Buncombe County o ~ t a i n e d  title to 

property situate in another county in liquidating aswts  belonging to 
:I city within tlie county, the property being a part of the collateral 
security given the city for its deposit in a bank which failed. The 
property was rented lty the Board of Financial Cor~trnl to private 
busincsscs, ant1 later the board obtained a prospective purchaser. 
Ilcld: The y r o l ~ r t y  was subject to tasxtion by the county in whicli 
tlie property is situate :iltliough owned by a nlunicipnl corporation, 
since the property wns held lty the n~unicipal corlmration purely 
for Itnqiness 1)urposrs and 11ot for any qovcrmneut:.l or necessary 
p111tlic pnrpose. N. C. Const.. Art. V, sec. 5 ; N. C .  ('ode, 7880 ( 2 ) .  
Bourd of Fi~t(z?tci(ll Coirtrol v. Hcndm-son Couirfy, 5611. 

C Lcry and Assessn~ent. 
c Lccll u?rd dssc~ssmcnt of Corporate Excess and Iwcome 

I n  assessing income taxes against a corporation the Commissioner of 
Revenue niust follow the statute, leaving the question of whether 
the rcsult is arbitrary or unwarranted to the tlcternlination of the 
courts upon appeal of the corporation. Jfa.c?ocll 1.. 12. R., 307. 

1. 1ihcr:il construction be given to inheritance tax statutes to tlie 
end tliat all property fairly and reasonably cominq nithin their 
provisions nlay be taxed. IZc.?jnolds v. Rcyzolds, 57:;. 

2. Settlement of claim for transfer t a s  by agreement of parties :I[]- 

l~rored by court of competent jurisdiction ir upheltl. Ib id .  

R .lppcals n ~ f d  Iicvicw of Lc@y or dsscssmcnt 
1. On appeal to the courts from the levy of tases by the Commissioner 

of Revenue, on the ground that  the result reached by the Commis- 
sioner is unconstitutional, the burden is on the appealing tnsp:lyc~ 
to show such unconstitutional result. i!fa.~?~71 v. I?. I? . ,  307. 
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Taxation C 11-conti~uecl. 
2. Defendant railroad corporation operated i t s  railroad partly within 

and partly outside the  State.  The Commissioner of 1ie~-enue as- 
sessed i t s  irico~ne taxable by the  Sta te  in accordance wit11 the 
s ta tu tory  formula. Section 312 of the  Rereliue Act of 1927 and 
1929. Defendant contended tha t  the  acts, a s  interpreted and ap- 
1)lied hy tlre Commissioner. operated u~icomti tu t ional ly  in defeilcl- 
ant 's  case. Hcld: Defendant cannot prevail merely by assa i l i~ lg  
the  Commiss io~~er ' s  ~uethoi l  of computing deductible i tems in ascer- 
tailring the tnsable  income, but must  show t h a t  t he  result of the  
Commissioner's conrputation of taxable inronle was  unconstitutional 
a s  alleged, and  in  this c:lse defendant is held to h a r e  failed t o  
make apparent any reversible error in the t r ia l  court's cwnclusion, 
nlron s u p ~ o r t i ~ ~ g  firitlings of fact .  t ha t  defendant had failed to sllow' 
want of dnt1 ~wocess, or lack of equal protection of the  laws. I h i d .  

Torts.  
I3 Joint  Torts.  

a Dctcmninntion of T r h e t l ~ c r  I n j z r r ~  I s  ResuTt of Join t  Tort. (See, also, 
Negligence I3 a . )  

I. d pcrson riding ill a n  automobile, the  clrirer of which is  not his 
agent o r  servant,  nor under his control, arid who is injured by tlrc 
joint o r  combined negligence of a third 11erso11 :md the driver,  may 
recover of ei ther or both, upon proper allegations, for  thc i~ l ju r i c~s  
thus  inflicted tlirongli such concurring ~legligence. IJrow11 c. I?, I?., 
57. 

2. Evidence t h t  plaintiff's intestate was struck axid injured hy :I car  
driven by one of defentlnnts, and t11:rt ;IS he was  :itteml)tin:: to rise 
f rom the pavement \\'liere he had been ltnocked by thc impact, he 
\\-:IS s truck and injured Iry a truck driven by another dcfci~clniit in 
the c m m c  of his employment by the thirtl ilcfentla~rt. and tha t  t l l ~  
negligence of the drivers of hot11 cars  c.nusetl the  rrslrec'tirc ;~cci -  
de~r ts ,  arid t l ~ t  intestate (lied from the  iiljririw thus inflicted. 
is h(,Ltl to  slio\v tha t  the  lrrosim:~tcs cause of the iirjurirs was  the 
joint and collcurrnlt negligence of defendants. and the  docttri~w of 
i n t e r v e n i ~ ~ g  neg1igenc.c llns no npplicntioil. I17c.vt z.. Un?~i??g Co.. 
626. 

C Release from I , i :~ l~i l i ty  ant1 Covrn:~nts  Not to Sue. 
a Joi~l t  Tort-Fcusors 

1. Therc  ( X I I  be but trnr recovery for  the s ame  in jury  or tl;lm;lq~. :111cl 
a sum paid the  injurcd par ty  in co~is idera t io~i  for n covcn:ult not to 
slit t11(~ 1r;rrty malting the Iraymnrt sllould hc tlcducted froln the 
a m o u ~ ~ t  rerovcrablc by t l~ t ,  ir i j~lred 1r:irty for the  s:nnc illjury iir his 
actiolr ag:iinst anotllcr tort-ft3:lsor ulxm :~llrgatitrns tlixt tlrr ncgli- 
gellcc. of s w l l  tort-fe:lnor 1)rosirnatcly c.:lused thc  i~ r ju ry ,  rcy:~r(l l t~ss 
of n l r ~ t h c r  tlrr 1r:trty 1n:lliilr~ paymni t  and the  par ty  suet1 :rrc joint 
tort-feasors, the injured 1)nrty bein:: c'ntitled to rccovcr only the. 
amount  of his (I:IIU:IW. I ~ o w ~ v e r  1n:111y S O I I ~ C P S  of c t~~~~~i (~ l l l i . : r t i o~ r  
tlierc may Iw. H o l l a ~ ~ t l  I.. 7-lilitics C'o.. 23. 

'2. Whc~re some of t1efentl:lnts. srif'tl as joint tort-fcv~sors. 1)ny ~rl;~intift '  :I 

sum in corlsitlcrntiol~ of :I co\-r~r:int not t o  sue. nrrtl :IS to tlrem 
pl:~intift' t :~lx,s n \-o11urt:lry noasnit. ant1 thrr(wf1er tlir :1ctic111 is  
prosecutctl :tz:\iilst the other clef'c~rtlants, ant1 j n t l z ~ n ~ n t  rc>c*o\-ercvl 
; rz : l i~~st  t l~e iu ,  the t l (~f '~nt l : r l~ ts  :~::ainst whoin j ~ ~ d c i n c ~ ~ l t  \\:as ~ ~ r t e l ~ c t l  



978 INDEX. 

Tor ts  C a-conti?zued. 
a r e  entitled to h a r e  the  judgment credited n i t h  t l  e amounts l~aicl 
by the  other t lefe~idnnts for  the  covenant not to  sue u11on their 
nlotioli rnaclc~ l ~ r i o r  to csecution, tlie motion conking within tlit, 
\l)irit if not tlic let ter  of C. S. (20, and movnnts ]lot being barred 
by their  laches either in fa i l i~ ig  to b ~ i n g  the  mat ter  to tlie tr ial  
court 's  nttention a t  the  t ime of rentlitinn of judgment, since tht. 
mat ter  appcnrecl on the  fncr n judgnient in t he  cnuce, or in \vaiting 
until i-wnnce of execution, t he  execution -till being in  tlie hands  of 
the  sheriff. B ~ o z c ~  ?I. I?. I?., 423. 

Trial. (Tr in l  of pnrticular nctions si'e Par t icular  Titles of Actions.) 
D Taking Case or Question f rom Jury .  

a Nonsuit 
1. Upon n motion a s  of nonsuit  al l  t h e  evidence u l x ~ n  the  whole rrcord 

tcntling to su lq~or t  plnintiff's cause of action is to be colisidcred ill 
the  light most favornble to plnintifl, and  lie is  entitled to every 
rcnsonable intendment tllrreon i~nt l  every reaso,mble iafercncc~ 
therefrom. C. S., . X i .  L ~ i z i ~  v. &'ill; X ~ l l s ,  7 :  Brond~c'n!/ 1.. Copc'. 
S3 ; Gossctt v. 111s. Co., 152 ; 3-?block v. Taxi  Co., 737 

9 .  On n mot io~i  of nonsuit the  plaintiff i s  elltitled to a liberal vierv of 
the evidence, a l ~ d  discrepancies and  contraclictio~is, even in plain- 
tiff's cxvidence, a r c  nlntters for t h e  jury, and not the, court. Do,- io  
I.. Ilpootl. 414. 

3. Tlic failure to n1q)eal from judgment overruling n t leinurrer to the 
c o m l ~ l n i ~ ~ t  does not preclude tlr.feadant f rom e n t e r i ~ ~ g  a motion for 
 ionw wit, riiict~ :I dcmnrrer  is  ncldresred to the  ~ L e ; ~ d i n g s  nntl ;I 

  notion of n o n s u i ~  is  :1ddrcswtl to the cvidcnce. I307,f.o- c. Bank,  3s. 

4. A jntlgmcnt :IS of nonsuit c~ntcsred by tlic tritrl court  of i t s  own mot io~l  
will not bt. licld for c,r~,or n.11~11 the  el-idcncc voultl justify ;I 

tlircctc~l vertlirt, a 11o11suit ant1 a directed verdict liaving tlie s;tnit, 
1cg:rl c,ffcvt. 1~'crr~' l l  I ; .  111s. Co.. 420. 

5.  A motion 11s of nolisuit n u s t  be made a t  the close of 1)laintiff's cvi- 
dwcc .  and. if orerrulcd,  a t  the conclusion of a11 the  evidence, or 
~ n e s t i c ~ n  of tllc sufficiency of tlie evidence will be tlecmed w;livetl. 
C. S., 565. Ibid.  

Plaintiff sued the  manufacturer  fo r  alleged negligence in the prel)orn- 
tion of i l  snclr of flour sold by the ninnufncturer to u retailer mltl 
purc'1i;lsed from tlic rt'tailer by l)lnintif€, and for bronc11 of im~l iec l  
\vnrr;tnty t ha t  the flour w a s  wliolesonie and  fit for lloninn consumlj- 
tion, l ~ l n i n t i b  nllcgiu:: dnmngc f rom n foreign and tlcleterious sub- 
stillice in tlic flour. Upon tlie tr ial  plaintiff took ;I voluntary non- 
suit  on his f irst  cause of action. Ileld: The voluntary nonsuit was  
:ti1 ;rtl~nission. a t  least for  the purpose of tr ial ,  t h a t  tlefcndnnt was 
not guilty of negligence in the  manufacture or pnclring of the flour. 
7'ho111crsoir r ,  Bollnl'd d I1alln1.d Co., 1. 

Instruction on issue of clamage in action against  bank for  wrongfully 
rvfusinc to l)ity c l l~c l i  I~e ld  not suplwrtetl b) eritlence. Tironzrrs G. 
7'1 list Co., G53. 
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1. This ac t io i~  in summary ejcetment was  trictl solely upon the theory 
of w l ~ e t l ~ c r  clefellilant's lease Iiad expired. H c l d :  Plaintiff's csc'11- 
ti1111 to the court 's  r r fnsa l  to give instructions requested a s  to tlie 
npcrssity of giving notice to  quit  cannot be sust:xined, the instruc- 
tions rcqucsted 11nring 110 rclerancy to the tlieory n l ~ o n  ~ v l l i c l ~  thc  
case was  tried. Ntcldiem u. Harcr l l ,  103. 

It. If  the charge fails  to fully se t  fort11 n l ~ a r t y ' s  conteutio~is o r  i i~cor-  
rrcfly s ta tes  tlic~m, i t  is  incumbent ullon the party t o  :rptly request 
;~ t ld i t io l~nl  or more sl~ecilic statrnltwts of tlic contentions. I'u1rci~- 
i x r  Co. c, .J?~t~iiil!/s. 234. 

:-:. TTllcli u pilrty tenders n request for n specific i i~struction,  correct ill 
itself i ~ n d  s u l ~ l ) o r t ~ d  I)). the  evitlcnce, the failure of the  tr ial  c o ~ l r t  
to g i r e  such instruction. in substui~ce a t  least, c i t l ~ ~ r  in response 
to the prayer or in solire portion of the charge, is  rcrer.%il)lc error.  
C'trll~ouii r.  Hiyl~lcccy Co?iz., 424. 

4. If :L par ty  desires fuller  or more spccitic instructions on any point, 
lw alloultl ajltly tender request tliercfor, and nny omissions or errors 
ill the  court's statement of t he  contentions should I w  hrongl~t  to  tlicb 
court 's  at tention in t ime to afford an o ~ p o r t u n i t y  to su1)ply the 
omissions or make correction. A'hwrill v. Hood, 472. 

0l~jec.ti1)n to tile court'? statement elf the  col~te l i t io i~s  of the parties mu \ t  
Iw made ill a p t  time to  afford opportunity for  correction in c~rtler to 
br c~o114c~ic t l  on a l ~ l n ~ l .  Hi~rdslicrzc; u. 111s. Co., 214. 

1. A charge Jvill be construed a s  ;I \vliole, aiid a n  escel~t ion  thereto will 
liot be sustained \vlien i t  does not prejudice a l~pel lant  \vhoir so 
caonstrurd. Ui.arlslrrtrc r .  Iils. Co., 214 ; Pulc;ei.izc~r Co. r .  Jciiii iitgs. 
234. 

2. Alq)ell:~nt's e\cel~tionh to the charge held untenable when the charqe 
is  rend conte\tu:rIl~ ns a whole. Jluers c. Gti l~t ies  Co , 203. 

F Issues 

c l ' o zde t .  o f  Issues 
1. The refusnl to submit i s s ~ ~ e s  teridrrecl \\.ill not  be held for er ror  

\vlien the  issues s u h ~ ~ ~ i t t f d  1)s the  cour t  a r e  dcterruinativc~ of t l r ~  
controrcrsy,  ant1 ercry  ml)cct  sought to be 1)resentccl I)y the issues 
trliderecl is  c ~ r e r c d  by t11' court's charge on the  issues submitted. 
i~cll ; 's  S tore  u. lits. C'o., 267. 

2 .  K h e r e  de fenda i~ t  teliders a n  issue arising on the  pleadings and  s u p  
~ n ~ r t e t l  by evidence elieitetl on cross-csaruinatioii of plnintib's wit- 
iiess. t11r refusal of the tr ial  court to submit the issue must 1~ heltl 
for  reversible error \ r l ~ e r e  the question inrolved ill the  issue is uot 
prese~ltetl  for  the clctermination of the  jury uucler tllc issurs sub- 
mitted. Lezcis c. Patc ,  512. 

3. Held: Plaintitf n u i r e d  tr ial  of issue of neg l i~enee  of one drf'ntlant 
by tendering issues involving solely the negligence of the  other 
defendant. d m n ~ o ~ i s  9. b'isher, 712. 



Tri:~l-c70ntiwzc€d. 
G Verdict. 

h F o r m  and Rttflcicncy of Verdict 
1. A verdict will be libt'rally construed with a view of s ~ ~ s t a i n i ~ ~ g  it, and  

to  th is  rud  resort  may  bc lind to  the  pleadings, e\idence, a n d  
c1i:irge of the court. Rfndicm 1.. Hnrrc l l ,  103. 

2,  Thi. verdict of the  jury. both in civil ancl crimilial actions, will he 
iater1)rcted in the light of the pleadings, fac ts  in widence,  admis- 
sions of the  parties, and  the  charge of the  court, and when i t  is  
sufficient to  support tlie judgment. \\he11 so interpreted, i t  will not 
he held sufficient ground for  n new trixl. 8. v. TVhitlcy. 661. 

H Trial by Court  by Agreement. 
b Findiltgs of Fac t  nnd Gonclusiow of Law 

Where,  upon t r ia l  by the  court  under agreement of :he parties, the  
court  fully and  completely sets out  the  facts found by him anti 
renders jutlgiuent tliereon, a n  exception t h a t  the court  did not 
s ta te  his findings of fac t  and conclusions of law separately :IS 

required by C. S., 569, c:~nnot be sustained. since the  judgment con- 
st i tutes the court's conclusion of 1:1w 011 the  fac ts  fountl. I)ailc!j 
9. Ins. Go., 817. 

T rus t s  
F Appointment and Tenure of Trustees. 

Z, Removal 
Wliere tlie court  finds t ha t  tlie plaintiffs. beneficinriee uiitler a t ru s t  

created by will, have not made out n p r i n ~ a  f a d e  case t ha t  defend- 
ant trustees were gnilty of misconduct or bad fa i th  in the  adminis- 
t ra t ion  of the  t ru s t  o r  of damnge to plaintiffs in the  administra- 
tion thereof, the findings support t he  court's order refusing 1)laiii- 
t i r s '  prayer for  t h e  removal of the  trustees. Efird 0. Smith ,  304. 

G Rlanagement and  D i s ~ o s a l  of T rus t  Property. 
b dlodificatio?~ of Trust  bu Coi~r t s  i n  Equitable J ~ ~ r i s d i c t i ~ n t  

1. I n  th is  case t he  wife of a n  insane beneficiary retch in:: ,in income from 
a t ru s t  estate created by the  beneficiary's father,  brought action to  
have allottcd to her  one-tllird of her  husband's illcome from the  
estate. The trustee :md all persons having :in interest  in tlle t ru s t  
estate were made parties,  the  minors and persons not  in essc being 
represented by a ~ u n r d i a n  a d  litcm, and the  insane beneficiary 
being represented by his committee duly appointed m d  by a guard- 
inn at1 l i t t n ~ .  The pnrties snbmittcd all agreement fo r  the ap-  
proval of t l ~ c  court whicli provided t h a t  ccrtain assets of the 
t ru s t  estate bc se t  apa r t  and tha t  the  wife of the insane beneficiary 
receive a stipulated monthly income therefrom for  her  permanent 
support  and  maintenance, and  relinquish all  claims against  he r  
hnsbi~ud.  The  court, a f t e r  judicial investie:itioii, fount1 tha t  the  
hvnt\fici;iry is incur:~bly insane, thnt  the :icrecmelit \ \ a s  f : ~ i r  and 
just, r ~ n d  t h a t  the  \Fife of the  1)eneficiary would rel-eive therefrom 
lcss than she possibly might be entit1t.d to in the absencc of such 
:~grwrntmt,  aud tha t  t h r  agreement \\:IS to the  best interest of all 
the  parties,  mil approved tllc agreement, retaining tlie cause for  
fur ther  orders. HcTd: Under the  facts and  circumstances of the  
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case, the Superior Court  properly ap~)roved the  agreement under 
its inherent ctluitnblc juristliction. Relj1io1d.s P. l~cy~zo lds ,  256. 

2. Judgment for distribution of t ru s t  estates in accordance \\.it11 family 
: ~ g r c e n ~ e n t  aftinned in this case. Rc!jnolds v. Rep~o l t l s ,  678. 

Usury. 
h U s ~ ~ r i o n s  Contr:~cts and  Trarisactioi~s. 

tr l l c f c ~ n ~ i ~ ~ c ~ t i o ! ~  of Tl7h.ether Contract or l ' t~a)tsuctio,~ I s  Cstcriolis 

1. When ;I t rans :~r t ion  is  in reality a loan of money, :mil the  lender 
c.li:rri.cs :I sum in exccw of interest  a t  the  legal rate,  the trans- 
: ~ c t i o ~ i  will be held usurious, reg:rrdlrss of what  the excessire 
charge m:Iy be cnlled, since the  law will look to the subst:mce and 
not the form. ant1 upon conflicting allegations and evidence the  
qucstion of ~vhetl ier  t hc  transaction is  usurious i s  for the determi- 
nation of the jury. Bhen'ill v. Hood, 472. 

2 .  ( 'o~~flic. t i i~g eridence held properly submitted t o  t he  jury on the  issue 
of \vl~etlicr tr:msaction was  usurious. Ibid.  

H Iiiglit to Plead Usury. (Limitntion of actions based on  Iisury see I h n i -  
tat ion of Actions B a 6 ,  B b 1.) 

b T17kc~.c Rquitnblc Rclief Is U t ~ n a n d c d  

1. TTl~erc the creditors of t l ~ c  mortgagor scck to enjoin the  foreclosure 
of :I deed of t ru s t  on their  creditor's property, and pray f ~ , r  ;rn 
; ~ c c o m ~ t i n g  t o  :~sccr ta in  the anlount of t he  debt uymli a1leg;ltions 
t ha t  usurious interest w:ls c11;rrg~l t l~ereon,  it i s  hca7d, upon snlc> 
of the l ) ro~wrty  untler o r d ~ r s  o f  the court, the  mortgagee i s  cwtitletl 
to the 1)rincipal amount  of liis debt, plus s ix  per cent i l~ t e r c s t  
thereon. since t h e  1)lnintiff's. seeking equitable relief, must do equity. 
:md the mortg:lgw i s  ttlititled to  the  amount  of the tlebt, 11lus the 
legal interest, unaffected by the  forfeiture or penalty for  usury. 
(1. S., 2306. Rcntzy Co. 1.. Hotel  Co., 295. 

2. Whc>re  lai in tiff seeks to enjoin tlie foreclosure of a mortgage and  
11lc;lds usury,  l)laintiff must tender t he  principal of the tleht, plus 
s ix  per cent interest ,  since, ulwn invoking equity, t he  only for-  
feiture 111: n ~ n y  denmnd is the :~niount  of interest in esccss of the 
legal rate.  G'?tormlr!/ 1'.  I l ya t t ,  478. 

d Picrties I171io J f a ~  Plcnd ~-sicr!l 
A junior lienor is  entitled to have the  amount due  under a senior mort-  

gage asrertainetl. and the  lie11 and notes assigned to him upon the  
payment to tlita stlnior litmor of t he  amount  so tleterminrd, :lnd 
when tlie senior lion is  affected with usury,  the  amount  t ha t  must 
be paid hy the junior lienor I~cfore  he  can compel a n  assignment is  
the principal sum (11w without interest, ant1 in this case the con- 
flicting evidcneo a s  t o  whe t l~e r  plaintiff was  a junior licsnor was  
proptlrly subnlittctl t o  t h ~  jury, and i t s  verdict in ~ ) l a i ~ ~ t i S f ' s  fill-or 
\\.as amply supgorted by the eridence. 

e TT'uircr of Right to Plcad Usury 

Plaintiffs' son ncgoti:lted a loan for  plaintiffs, and paid usurious inter-  
es t  thereon f a r  plaintiffs to  the  lender for  nine and n half years. 
Thereaf ter  plaintiffs volulltarily executed a renewal note a ~ ~ d  mort-  
g:lge a t  tlic legal r a t e  of interest for  thc principal amount origin:~lly 
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horron.et1, ant1 11l:lintiffs' aclmo\vlcdgnients of tlie ronewal mortgage 
n e r c  properly tnlien. Upon default  in the payment of tlie renewal 
not<., nut1 adwrt isemcnt  of the property, lrlaintifl's sought t o  re- 
s t ra in  furwlosurc and plc:~dcd usury. Held: By esecnting tlie 
r w e w n l  note :uid nclino\rlrvlginr the  debt in the l~rincipnl amount 
of t h r  rel~e\v;il not<,, plaintiffs :ire prrcl~~tlecl  f rom i r t t i ng  up nsury  
in the original tr:lnsnctions, since tlie pxrty pnyiliq usury  nay 
waive the  btwefit of tlie nsury  statutes.  :\lid the  cause of action 
to recover tlie penalty for  usury being barred,  tlefcndnnt is  ell- 
titled to judgmtmt for  tlie :imount c ~ f  tlir renewr~l  note plus t he  
legal interest  called for  by i t  upon the  verdict of the jury for this 
amount under instructions t ha t  p1;lintiffs ~vould  m t  h c  houncl hg 
the  payment of usurious iuterest  by their  son ~ m l e s s  they had 
knon1erlr.c of such payments. Glr orwle!l v. Hllnt t. 47'3. 

\-endor and Purchaser.  
A Requisites and Ynlidity of ( 'ontract  

a L)clireru 
1)elivcry of n contract to  convey l n ~ i d  i s  twwntinl to constitute i t  ;I v;ilitl 

and  enforceable ngreement. Ins .  Co. I:. Cordow. $23. 

C Abandonment or BIodification of Contract. 
a LI?l Acfs o r  i lgrccntcl~t of the Par t ies  

IVl~err ,  in :III nc2tion ~ I I  :I co~ i t r :~c t  to twnvey lands, t l i t  jury finds t ha t  
1)lnintib l1urc11:rscr lint1 nl~antlonetl or cancelctl the  contract sued 
on, ;I rnhscque~lt  issuc a s  lo \vhcther the  v e ~ ~ t l o r ' s  suhscquent con- 
trac3t with a tllirtl person t o  convey the same lands was entered into 
collusively in furtherance of n conspiracy to  tlcfent plaintiff pnr- 
cll:~scr's r ight to spccific performance, is  rendered immaterial ,  since 
sue11 issue d e t e r n i i ~ ~ c s  only whether  hinti iff is  entitled to s~ec i f i c  
pcrformancc or is  remitted to tlamagc?s fo r  breach of t he  contract, 
and  the  answer  to the  first issue (letermines t h a t  plaintiff has  no 
rights under the contract  sued on. imcl has  no legal basis to demnntl 
cancellation of the  s ecmd  contract  to convey. Xouc v. Ba~ t l i ,  110. 

I" Remedies of Purchaser.  
11 Spcciflc I 'o'forma~lcc 

I n  n sui t  by t h r  l)urchaeer iu n colitrnct to convex lands against  the 
rendor  therein and  n third person to whom the  rentlor subsequently 
contr:~c.tcd to colirey tlie s ame  l:inils, t he  burden is  on plaintiff to 
1)rovc' tha t  thc second rontract  to  convey was  entered into through 
consl~iracy : I I I ~  collusion to tlcfcat ldnintiff's r izht to spccific per- 
formnncr. :lnd wllere plaintiff's evidencc is insufficient t o  snstain 
a n  ntfirnxltive nns\ver to  tlie issue. tlic court's ~lc'rc'n~ptory instruc- 
tion to answer  the  issue in tlefenclnnt's f a r o r  is not crroueous. 
.Uouc v. Bank,  110. 

Z, 3 cfio~rs fo Rccorcr for Sl~ovfngc iil S u n ~ b ( ' r  of .lcl'es C(,i~rc'ljcd (Limi- 
tat ion of :icLtions for  sliortngc see 1,imitntion of Actions I3 a 3. )  

Plaintiff pnrc1i:iser brought suit  on a contrnct to convey forty acres of 
1:1ntl, wl~icli  stipulnted t h a t  t he  vendor should pay the l~urclinser 
for any shortage ill tlie t r ac t  a t  the  r a t e  of $75.00 a n  acre, the 
\-el~tlor to  bc bound by a surrey  to be made of the land, tlie con- 
t rac t  failing to  st ipulate which par ty  was  to make the  surrey .  



Tentlor and Purchaser F h-cont i~ncd.  
The rendor denied the  execution of the  contract, but upon the  
t r ia l  Imth partics introtluc(~t1 c3vitlencae a s  to the tlisl)ntecl ncrc,:lge. 
IIolrl:  The ad~niss iou of testimony of a surveyor :IS to t l ~ c  acreage 
a s  nscvrt:~ined Iry him in an  c.r pclrf(' surrey  wi t l~ou t  ~ io t ice  to 
t le fe~r t l :~~i t  will not 11c held for error 111mn the rendor 's  cscel~tion.  
Dncis c. TT'nrrcll, 172. 

T'enuc. 
C C'hnnge of Venue. 

a For Co?icc~tiellcc of Partics aud ITitltesses 

TThilc a n  :rction  gainat at :In c~sc~clitor o r  ai lministrator rnnst be iustitutetl 
in the county in n.l~ic,h drfcntlnnt gave bond. C. S., 46.3, the s ta tu te  
clors ~ i o t  prcchlcle the conrt from cl~anging the  r cnnc  to nnc~thcr 
county, in his d iscmlt io~~,  for the  col~rcnience of witnrsses and the  
promi~tioil of thc e~ l t l s  of justic(1. U I I ~ I I  motion properly made uiltlrr 
('. S.. 470 ( 2 ) .  ;lnd sinct' l)l:~il~tifP is Imnnd to insti tute the  action in 
the coiu~ty  in n-lii1.11 tlefcnt1:tnt g:lrc l~ond ,  llis a r t  in so doill:: cannot 
I)(% im~rntcvl to hi111 :IS :I rolllntilry plloice of ~eI111~. SO ;a': ti) l)rfTL'llt 
l l ~ e  lotlgillg of ;I motion 1111(ltr (I. S.. 470 ( 2 ) .  I'rrshmclii r .  D ~ I W L -  
c ro~ i ,  336. 

i l l s .  (- ict ions for  r : ~ l n c  of sc~rr ic t~s  rendered u n d c ~  void vontr:wt to devise 
sce F: sc~cn t~~~ . s  ;111tl Aicli~il~istr:r to~.s I) h.) 

D I'r~~l.l:~tc :l~i(l ( 'arcat .  
e C~ td t r f  it~fl~tclrcc 

1. Untlnc. i11flucnc3e sl~ffic?icnt to :~roi t l  : I I I  i n s t r ~ ~ m c ~ u t  is s n c l ~  influencct 
\rliic.l~ cl('stl.o.~s thr  free ngcnc.y of the  pcrson esecut i l~g tho instrn- 
r n e ~ ~ t ,  : I I I ~  s ~ ~ l ) s t i t ~ ~ t c x s  t l ~ c ~ r ( ~ f o r  tlw will of a ~ ~ o t h ( ~ r ,  :III(I ; ~ l t l l ~ ~ l g l l  
mtn,al turpitude is  ]lot :r nccc'ssary c,lcn~cnt of undue influe~rc?. 
n - l ~ c ~ ~ ~  i l ~ f l u c ~ ~ ~ c ~ ~  t~sc , r t rd  nl)oll tllc. llel'son c~xrcllting the instrumellt 
;~nioulits to a su:lstitutiol~ of wills :md c.onstr;lins the person csecnt-  
ill:: the ins t rnmrnt  to d o  \\-ll;lt he or she othcr\vise would not 11:lre 
t lo~l t~ ,  i t  is  ;I f r andn l (~n t  influence' in the. ~ y c ~  of the I:rn. I I I  rc, 
1T7i11 of 7 '11r11q~ f .  130. 

2. T I ~ S ~ ~ I I I O I I ~  of :I d (~c l a r ;~ t ion  I I I : I ( ~ P  I I ~  t(~st;ator four years 21fter t11(, 
t ~ s t ~ c ~ l ~ t i o ~ ~  of t h r  \rill to tilt (~Sfect t11:lt II? hail let others tnl;~. :rtlvan- 
t;lqzr of him, and I(~:atl him to m:11w t l r ~  will, is insufficic~nt, stnnclinq 
 lone^. to  I)e snbmittctl to t11t. jury on the issue of undue inflnence. 
Ibid.  

71 Si~fJicic'ilc.tj of E~ ' idc: icc  n r~d  Xo118tiif 

Er ide i~cc  hcld illsufficient to show undue influence or ment:ll incapacity, 
ill111 tlirectc,tl re1,tlict s'!onltl h a r e  Iwen giren.  111 rc  1l.ill o f  S('tr1. 
533. 

nL Costs clltd Atfor~rf!/ .s '  Fccs 

Where the  l~u rpo rc  of action is  to c'onstrue ;I will, the costs a r c  
l)rol~erly Inset1 :lg:til~st the c ' x t ~ ~ ~ t o r  thereof. R1ro.c 1.. K~ro.r~. 141. 

E Col~struction ant1 O p ~ r a t i o n .  
7) Esttrfrs n?!d 111fe1~osts  Crc'nfcd 

1. A tlerisc c~f the nsc and Iwnefit of the  rents and protits f rom desig- 
~l:rtctl renl llrolwrty transfers tlic l :~ntl  itself to the  hcncfici:~ry in 
the nbselice of a clear intention to separate the  illcome f rom the 
l~rincipnl.  h'ltox L ~ .  I i ~ t o x ,  121. 
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2, A ilirection to sell realty and distribute tlie proceeds of sale works a n  

equitable conversion of tlie property so tha t  the  beneficiaries take  
a bequest and  not a devise. Ibid. 

3. Plaintiff's fa ther  devised the land in question to l~lailitiff "to he hers 
nntl to her heirs, if any,  and if no heirs, to  be equ l l l j  dividetl with 
my other cl~ildren." At  the tinie plaintiff executed deed to de- 
fendant,  which was  refused by hini, plaintiff n n s  married, but had 
been abandoned by her husband, and had no chiltlren. Held: 
P1:tintiff's deed did not convey the  indefeasible fee to the land free 
and  clenr of the cli l i~ns of all  persons whether t he  limitation over 
br regarded a s  n limitation over on Failure of i s ~ ~ ~ e .  C. S., 1737, or 
a s  not coming within t he  rule in S l ~ c l 1 f ~ ' s  caw.  Hrtdsou Y. Hitdson, 
338. 

4. A devise to testator's daughter and  her bodily heirs, and if she dies 
without bodily heirs, then in t ru s t  for  the  heirs of testator's sisters, 
i s  licltl to  create a fee-simple estate in the  daughter,  defeasible 
nlmn her  dying v i t h o u t  children or issue, i t  being apparent t ha t  
the  words "bodily heirs" used in tlie devise meant  ~'hildren or issue, 
:IS otherwise the  limitntion over to the heirs of testator's sisters 
would be meaningless. C. S., 1734. Jf~i rdock c. Deal. 754. 

d Vcstfti a n d  Corlti?rgcnt In teres ts  
1. Where the  t ime of enjoyment of a gift  or devise is  merely postponed. 

the  interest  i s  a vested one, but where time is annexed to  the sub- 
stance of the  gift o r  devise a s  a condition precedent tlie interest  
i s  a contingent one. K I I O X  v. I i ~ i o x ,  141. 

2 .  Trhtator devised to his \ l ife a life estate in certain lands and the  
f t ~  in cert:lin other lands,  and  directed tha t  a t  her  death  the yrop- 
erty not disposed of in fee should revert  to his executor and  be 
c t i s lx~s~t l  of a s  thereafter provided. In the subsc.quent residuary 
clause of tlie will t he  testator directcld t h a t  h is  l snds  be sold and 
the  proceeds of sale divided among his next of kin and their  repre- 
sentatives. Hcld: Tlw interests created a f t e r  the  termination of 
the life estate were contingent and vested upon 1he death  of the  
widow in those of testator 's  next of kin alive a s  of the  date  of the 
uidow's death  and in the  living relrresentatives of deceased next 
of Bin. Ibid.  

f L)c8ig)ratro1i of Llcr~sec~s  at!d L f g a t w . ~  and Tlreir Respcctice Sharcn 
1 .  111 :I tlerisc the  words "nes t  of Itin" m w n  "nearest of kin" by blootl 

rc~ltltionsl~ip and not next of liin in the senue of the  s ta tu te  of 
distributic~n, and where a devise lwovides t h a t  up011 the  terminatioll 
of a life es ta te  in certain of testator's prol~er ty  the  lands uhunld 
be sold and the proceeds divided among testator's next of kin ant1 
their  representatives, a widow of one of testatol 's  brothers may 
not claim a s  one of testator's nes t  of kin or a s  a i~eljrese~ltative of 
a deceased nes t  of Bin, altllough she is  made the sole legatee and  
e secu t r i s  in tlie will of testator's brother, who surril-etl testato] 
but  who died without issue prior to the  vesting of the  proceeds of 
sale of testator's lands, she not being related to tcxstator by blood, 
and  a n  executrix not being a "representative" ~ i t ' l i n  the  meaning 
of the  will. Krtox v. K ~ L O X .  141. 



- - 

Wills F e-conti)lued. 

2 .  Where a will provides for  the sale of tt>stator's 1:1nds and distribution 
of the proceeds of sale to certain I~eiieficiaries, t he  beneficiaries 
t ake  a bequest and  not a devise, atit1 wlicre one of the beneficiaries 
survives testator but dies prior to  the  tlistribntion of the fund,  the  
interest  of such beneficiary passes under his ~ v i l l  to his sole legatee, 
: ~ n d  not to those to whoin he devised his realty. Ibid.  

3. Construction of will a s  to priority of payment of legacies u ~ m n  deti- 
ciency of estate to  pay all  legacies i n  full. Clcmolt v. W l ~ i s n a t ~ f .  
167. 

4. Tes ta t r ix  directed tha t  al l  of her  real property and all  of her  per- 
sonal I)roljerty. ~ v i t l ~  tlie exceljtion of her personal effects, furni-  
ture. and furnishings, should bc sold and  divided equally between 
liametl beneficiaries, and  stipulated tha t  slie wished her personal 
effects to be disposed of by tlelivcring them t o  persons whose names 
would a l ~ l ~ c n r  on a n1cmor;mdurn wliich slie illtended filing with the  
will. The  will contained a residuary clause. Testatrix failed to 
11rel):lre and file the  memorandum with tlie will. Hfld:  'I'he per- 
son:i1 effects of testatrix did not become a pa r t  of the corpus of the 
estate,  i t  being the intent of tlie tes ta t r i s  a s  gathered from the 
n-hole instl'uinent tha t  such prrsonal effects should not be sold by 
the  executor or included in the  lrrovisions for  equal division of tlie 
corpria of the estate to the n:imed brneficiaries, nntl such personal 
effects fell within the  residuary (.lause and should be delivered to 
t he  hnieficiaries named therein. Trus t  Co. 7.. Co~cvn. 236. 

g Couditious uttd Reetrictiot~s 
1. Devise upon condition tha t  devisee pay certain sum to  testator's wife 

(luring he r  lifetime Itr'ld not :I charge upor1 other realty of testator.  
Itryra)n v .  It~grrrm, 6-13. 

2. A prorisior~ in :I will t ha t  land devised slionld never be sold by the 
(levisre or eontiugent r ~ m a i n d c r m a n  is void a s  against  public 
policy, but such provision does not :~ffect the  validit>- of the pro- 
visions of the will devising the  lnr~tl. Jlzr~~locX. ?.. Dcal. 754. 

1.' Rights a ~ i t l  Liabilities of Devisees and T,egatees. 
71 Scctltrr. of Title a n d  Rights it? Gcrteral 

1)evisee 7r~ltl entitled to rents froni land where a t  da te  of testator's 
tlt,ntll iio crops had been planted. Carr  1. .  Carl., 246. 

(7 Electiotl 
\There d e ~ i s e e  makes elrction af ter  knowletlge tha t  testator had deeded 

away pa r t  of prcperty,  devisee is  bound by his election. Iv{\rarn v. 
Z~rgram, 643. 

e d)111uities 
Defendant derisee, under the terms of a will in which he was  also 

named executor, elected to  11ay plaintiff a n  annuity a s  stipulated 
in the will. Defendant paid the annuity for several years and  
then refused to make fur ther  payments. Held: The first :mnuity 
was  due and payable one year af ter  t he  da t e  of the  probate of the 
will and defendant's qualification a s  executor, and the annui ty  for 
each succeeding year was  due  and payable on the same (late of 
the  following year,  and in plaintiff's action to recover unpaid 
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annuities,  plaintiff may recover only annuities due and payable a t  
tlie t ime of insti tuting action, and  interest  on the unpaid annuities 
f rom the (late each was  due,  computing the t ime nc't f rom the da t e  
of tlie probate of the  will m t l  defendant's qualification ns executor 
tlicrcundcr, but f rom the  same da t e  of the  following year. Ingrnm 
c. Illgrant, 643. 

f Bcqrtests Coiistitutiiig Chnrgc on Land  
Testntor dirrctctl t ha t  his devisee, also named a s  executor in the will, 

pay plaintiff :L stipulated :iminity so long a s  she idmuld live. aud  
tha t  a t  11c.r dent11 n house and lot derised to l~laintif'f for  life should 
be sold and  the devistw reimbursed for the  aclral~celncnts out of 
tlic proceeds of sale. Held,: The annuities ;Ire 1101: n charge upon 
the property, real  or personal, belonging to the estnte, and in plain- 
tiff's :~ctioii to rccorer of tlic devisee unpaid annuities. judgnie~it  
tliat the  liousc and lot  sliould be sold to pay aiinuities clue and to 
become due, is  error.  I $ ~ g r n n ~  1:. Ingrant,  643. 

h Dctrth of Lcyntcc nud Lnpscd Legacics 
1. T w t i ~ t o r ' s  will provided t l iat  certain of liis l i ~ n d s  sho i~ ld  be sold upon 

his tlcatli : ~ n d  the procceds divided among his nes t  of kin nnd their  
r~~ l~ rcse~ i t : l t i ve s .  One of testator's liest of kin tlierl lcss thrin t\vo 
inoiitlis nftcxr testator's death  and before the h n d s  urultl 1)c soltl 
:~iitl t11c l~rocecds distributed. Hcltl: Tlio intcrest  in tlie proceeds 
of s:11~ vestetl in the  beneficiaries co iitnttrirti t l ~ e  dcntli of the 
tcs t :~ tor .  : ~ n d  sucV11 interest  was  not divested by tlic fac t  t ha t  the  
11c.st of kill tlictl before tlie lands could h a r e  been sold ;11id tlitl 
11rocec'tls tlistribnted, and  before t he  clxl~iratio~i of the year given 
by 1:1w a s  the  minimum time for the sale of t11e property and 
scttlemclit of the estate) bx the  cxrcutor. X)io.c v. Kiiox, 141. 

2. T c s t t ~ t r i s  l~rovided tliat her  personal effects sliould he delivered to 
1)ersons whose aanics \roultl appear c~n a memorandum which she 
intentled to  file with tlie will. Tes ta t r ix  failed to prepare and file 
the n~emorandulu  rvitli the  will. Ifcld: The legacy was  void be- 
cause impossible of taking effect. l ' rust  Co. c. Cou.an, 236. 

!Vitrlcsscs. (Inipencl~ing and  corroborating witnesses see Evidence D f ,  
Criminal I,aw Q r :  testimony of transactions or comtr.unicatioiis with 
clt~ccast~tl w e  Evidence D b.) 

\Yorkrnen's Coml~ensirtion Art .  (See  J I a ~ t e r  and Servant F. ) 


