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CITATION OF REPORTS 

Rule 46 of the  Supreme Court  is a s  follows: 
Inasmuch a s  all  the  Reports pl.ior to the  G3d have been rs?pri~ited by the 

State,  n.ith t he  number of the Yolume instead of the name cf the  Reporter, 
counsel will vite the volumes priur to 63 h'. C.. a s  fol1on.s: 

...................... 1 ;lrltl "Inrtin, j 9 Iredell La\y 3s 31 S. C. 
rail,,r conf. ,..............as 1 A C. .. ...................... " 3" " 

" 3 1' ...................... l H a y \ v o o d  ............................ - 1 1  " ,  " " 33 " 
2 ............................ " 3 " ...................... 1'' " " " 34 " 
1 n ~ ~ t l  2 Car. Law He- ,, ,, 1 " " ..................... " 35 " 

...................... pository & N. C. Term j "' 1 " Eq. " 36 " 
1 Bluqhey  ............................ " 5 " " 37 " 

, I '  ........................ 
2 ........................ . . "  6 " 
3 " ' 6  C '4 

( ...................... .' ............................ " 39 
.............................. 1 I-la\\.l;s " 8 " 

2 " ................................ " 9 " 

:i " ................................ " 10 " 

4 " ................................ " 11 " 
.................... 1 Devereus I.nw " 12  " ., 6 6 ...................... " 1.7 " 

3 " " .................... " 14 " 
4 " " .................... " 15 " 

.................... 1 " 1:q. " 16  " 

2 4' ...................... " 17 " 

1 Dev. & Bat .  I.n\\. ................ " 1 8  " 

2 ' ................ " 19 " 

:< ,c 4 " . . . . . . . . . . . . . . . .  " 20 " .. 1 rkv. h Bat .  1.:~ ................... " 21 
2 " " 22 ' 1  .................. 
1 Irrdell r,:l\r. ............ .. ........ " 23 " 

5 " " ...................... " 40 " 
d " " ...................... " 41 " - I '  " ...................... " 42 " 
S .  " ................... ... " 43 " 

I3usl1ee I . ax  ................... ...." 44 " 
Eq. . .......................... " 45 " 

1 Jones I.a\v ........................ " 46 " 
2 " " ........................ " 47 " 
3 " " ........................ " 48 " 
4 " " ........................ " 49 " 
5 " "  ...................... . . "  50 " 
6 ' I  " ........................ " 51 " - " ........................ " 6 2  '" 

S " "  ...................... " .Xi " 
1 " F'q. ........................ " A " 

2 " "  ........................ .4 ij,s 2 '  

3 I '  ........................ " 60 " 
4 " "  ........................ " 57 " 

5 " " ........................ " 5s " 
0 " " ....................... " 59 " 

................... 1 nntl 2 TYinston " 60 " 
....................... P l ~ i l l i l ~ s  T,an " 61 " 
....................... " Eq. " 09 " 

K T  In  quoting f rom the  yeprinted Reports, coiinsrl will cite a l m y s  the 
marginnl ( t .  e.. the  original)  pncinc, escept 1 S. C. and 20 S C.. which have 
heen repaced throuchont n-i tho~it  marcinnl parin?. 

The opinions p n l ~ l i s h ~ i l  in the  first s i r  rolumes of the rcpo:Ts wcre writ ten 
hy the  "Court of Conference" and the  Su l r eme  Court  prior tr! 1819. 

From the  7th to  the  62nd volumes, both inclusive, %ill be fo..~nd the  opinions 
of the  S u ~ ~ r e m e  Court, consistinq of t h r r e  members, for  the  first fifty r e a r s  
of i ts  existence, o r  from 1515 to 1SGS. The  opinions of the Court, consistinz 
of five members. immediatelr  folloning the  Civil War ,  a r e  : m b l i e h d  in the 
rolumes f rom the  FRrrl to  t he  79th. both inclusive. From the SOth to the  
lOlst  rolnmcs.  I)oth inclusirr ,  n.ill he found the opinions of. the Court. ron- 
sisting of three mclmbers, f rom 1579 to  1589. The  remainins  volumes contnirl 
the  opinions of t he  Court, consisting of fire members, sin~-.e t h a t  t ime 01 
since 1859. 



J U S T I C E S  

OF T H E  

SUPREME COURT OF NORTH CAROLINA 
SI'KIS(; TERM. 1936. 

CHIEF JUSTICE : 

W. P. STACY. 

ASSOCIATE JUSTICES : 

H E R I O T  CLA\RKSOS, J I  I CH,IEL SCIIESC'K, 
GEORGE Mr. COKNOR, KiLLIA\31  Al. I)ET71S. 

SVPKELlE COURT HLl'ORTFIl : 

ROIRERT C. S'I'ROSG 

L I I ~ I ~ A R I  \ \  : 

JOHN A. LIGINGSTONE 

i i i  



J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISIOX 

S a m e  District dddress  
WALTER L. S N A L I  ............. .. ................. 1"irst ........... ... .............. X l k b e t b  City. 
11. V. BAIZXIIILL ......................................... Seconil ............ .. ............... l3 ocky JJo~itl t .  . . It. HGXT P.\I:KER ............. ... ... . . . . . . . . . . .  1 Iiird ............................... Roanol<eRapids. 
CI.A\ISON I,. \VII.I.IAMS .............. .. . . . . .  Fourth ........... .... ....... Sanford.  

............................ .................................... J. L'AUL ~ ~ ' R I Z Z E L L E  1,'ifth Snow Hill. 
HF:SI:T A. ( : I ~ A ~ Y  ............................... .. ............................... Clinton. 

. . . . . . . . . . . . . . . . . . . . . . . .  W. C. HARRIS ................................................. 8eve11tl1 F:nleir.li. 
.............. ............... ........... .............. E. H. CIUN MEIZ .. a Eighth ...... S o u t l i l ~ ~ r t .  

S. A. SISCI.AIR .......... .. ........................ Xinth ............................... Fay~ t rev i l l e .  
.......... .............................. MAKSII.~I,L 1'. SI'EAI~S ................. .. T e n t  Pu rhnm.  

SPECIAL JUDGES 

......................... Jor ls  H. C I . E ~ ~ E S T  ..................................... I.:leventll \ i ' i l~s ton-Salem 
.................. ........... H. 1 1 0 ~ 1 . ~  SISK ................ .. Twelfth ........ I ,es inyto~l .  

...................... ..... ............. F. I )os . i r .~  ~'III~.I .II~.S .. ..... Thirteenth I~ :oc l~ i i~g l~ :~m.  
. . . . . . . . . . . . . . . . . .  ........................... W. I.'. HAI:I)ISG ......... .. Fourteenth ( 'harlorte.  

......................... Joir s J1. ( ) c , r . ~ s n r  ................................... Fifteenth ('oncord. 

............ WILSOS I\'ART,ICI< ...................................... Sixteenth ..... \jewton. 
.................... J .  A. Ilor:ss~.\r: ............................................. Seventeenth TVilltesboro. 

J. 1V1r.r. P rxs s ,  .TI< ................. ........ ..... Icigl~teenth .................... . .J1~rio1 1. 

............... . ..................................... P. A. J Ic l . : r~ :o~ Sineteenth .... !I:l~~rhnll. 
..................... ................. .......... FELIX E. .~I.I.ET. SI: ... Twentieth T ~ a ~ - ~ ~ e s r i l l e .  

SPECIAL JUDGE 

F ~ a s r ;  S. HILL .............. ... ...... ... ..... -. 

EMERGENCY JUDGES 
r \ l l i o s .  J. S ~ i a n .  ............ ....... ........................................................... G1,eensboro. 
1.'. A. I ) . \ s ~ ~ r . s  ...................................................................................... Gddsboro.  
r .  1. 14. 18'1sr.e~ ........................................................ .. Wilkeslmro. 



SOLICITORS 

EASTERK DMSIOK 

Kame  District Address 

HERBERT Ti. LEXRT .................................... Firs t  ............................... . . E o n ,  
DONNELL GILLIAM ...................................... Second ............................. Tarboro. 

...... ............................ W. H. S. BURGWIS .... Third .................. ............. Woodland. 
CLACDE C .  CASADAY ........... .. ................... Fourth ........................... Benson. 

................................ ................................................ D. M. CLARK Fif th  Gree~lville. 
................... .............. ............................ JAMES A. POWERS .. Si s th  Iiinsron. 

................................... WILI.IAJI P. RICKETT Seventh ........................... Rnleizh. 
........................... ........................... JOHX J. RURKEY Eighth Wilminzton 

................................ ............................................ T. A. MCKEILL Xinth 1~11ml?errorl. 
........ . ........................ ........................... LEO CARR .. .. Tenth ....Burlington 

WESTERN DIVISION 

............................. ALLEX H. GWYS -vilIe. 
v 7 .... .................. ............................ H. L. I~OOSTZ ............ 1 n-elfth Greensboro. 

ROWLAXD S. PRUETTE .................................. Thirteenth ...................... R'adesboro. 
.................. .............. ................... .Torrs G.  CAKPESTER .. Fourteenth ... Gasronia. 

.................................... CIIAKLES 1,. COGGIS Fifteenth ......................... Salisbury. 
.......................... ........................ I,. SPURGEOS SI~URI.ISG Sixteenth h n o i r .  

.................... ................................................ JXO. R.  J o s ~ s  Seventeenth S. Wil l i rhnro  
............................................. ('. 0. R r n ~ s c s  Eighteenth Forest  City. 
............................................ ...................... 2. G. NETTLES Sineteenth A ishevil le 

....................... ........................................... JOHN M. QUEES T ~ e n t i e t h  Waynesrille. 



LICENSED ATTORNEYS 
SPRING TERhI ,  1936. 

1,ist of apl)licauts grantccl law license by the Korth Carolina Board of Law 
12snlniners a t  Rnleiqll, N. C., 29 Janua ry ,  1036: 

AI.RRIGIIT, I~OUERT MAY SE .................................................................... R aleigl~.  
AVERITT. FRANICLIX MURPIIY .............................................................. F'ayet te~i l le .  
BARRISGTOS, CARL ADAM ............................................................. Oriental. 
BOOTII, ROY BIURPIIY ................................. ........... d l o t t e .  
BOYLE, RRYSOS IHVIS ............... .... ..... .. ...................................... Chmlotte.  
H r ~ s s ,  J o r ~ s  I<I;sI)I~I~I~ .................................................................... Tillite~illt!. 
CATE. AKI.ISDO SAXDERS, J11 ................ ... .......................................... G P ~ L ' I I S ~ O P O .  
CIIAJ~BEHS, W I L L I . ~ ~ ~  CAKI.ER ...................................................... A s h e v i l l e .  
CLARK, FIL\SKI.IS ST. CI.AIR ................................... ... .......................... F'ayette~illc'. 
C'osso~l,  H I ~ S K Y  GROVES, I11 ................................................................ W i l s o ~ ~ .  
E'LOYD, I~OXERT EDWIS .................. ....... ........ m t o 1 1 .  
GAMIIII.I., I~OIIERT AIACIC ............ .. ....... ... ....................................... Crumplcr. 
GORIIA~I ,  JAMES SAMUEL. JII .............................................................. AInnnt. 

................................... ORAI-, G o n ~ o s  ......................................... .... T < i ~ ~ s t n ~ ~ - S : ~ l e r n .  
............................................... ............ HIGIITOWER, I.:I~wIs, AVERY ... Tiadt~sboro.  

I ,EAI~,  J o r ~ s  n r s c a s  ............................................................................. Tiadcsboro. 
........................................................ LEWIS, JOIIS JOSEPII ............... .. e l3er11. 

...................................................................... R I a s s ~ s i ; ,  JOIIS T,\YI.oI< C l  Hill. 
......................................................... SIIITII, 1.01'1s HIXOS ............ ... Charlotte. 

Ssow.  J o s e r ~ r ~  A .................. ........................... a Forcst. 
'I'.\YI.OI<, I ~ O Y  ~ ~ 1 1 ~ 1 1 ~ ~  LC J1011llt sill. 

................................................. T o ~ v s s ~ s ~ ,  S ~ w a r , \ s  A r . ~ s a n . ~ ) ~ n ,  J K  C'liapel Hill. 
...................................... .................. WEEKS. CAJIEHOX ST. ('L.\I:<I< .. l ' i ~ ~ b ~ r ~ .  

...... ................................. W n r . ~ c ~ n s .  .J~:I.I.~s IIESI:Y .... .nl. 
............................................................. Yartnonouc~~.  I<EJIP IYUJIXIEH IIouisl~urc'. 

IIIGDOS. J I . \ u~sos  1- ..................................... S y 1 ~  .................................. From (:eolxin. 
.............................. 1.m KJLII . I .EH.  I).\YII) A i ~ . ~ ~ . i ~ ~ ~ ~ <  .... .. ....... 1tt1Ieigl I F rom J I i s s ~ u r i  

\YITTICSI:EKC, S. JIO:\.ROE ........ ... ........................................................ Vrom 011it1. 



SUPERIOR COURTS, SPRING TERM, 

The numerals in  parenthesis following the date  of a term indicate the 
number of \leeks during which the term may be held. 

THIS C A L E N D A R  IS U S O F F I C I A L  
- 

EASTERN DIVISION 
- 

FIRST JUDICIAL DISTRICT 

Renufor t - Jan  1 3 '  ( 2 ) ;  F e b .  1 7 7  ( 2 ) ;  
h l a r .  16 .  ( - 4 ) ;  Apr i l  t i ;  M a y  4 i  ( 2 ) .  

C'anlilcn->lnr. !I. 

Cu r r i tuck-Xar .  2 ;  Apr i l  2 7 1 .  
I ~ ; l r e - ~ l ; l y  2,;. 
G.rtes-Jlar. 23 .  
EIv~le-Mas 1 8 .  
P a s a u o t a n k - J a n ,  6 7 :  F e b .  10:: F e h  

17 .  MHT. 1 C t ;  h l a y ' 4 ~  ( A )  ( 2 ) :  J u n e  ~ 
1 ' :  J l i n ?  S t  ( 2 ,  

Pe r r lu imans - Jan .  1 3 t  ( A ) ;  Apr i l  1 3 .  i 
T) rrill-Fel,. 3 t ;  Apr i l  20 .  

SECOSI) JUDIC1.41, DISTRICT 

Stwing Term, 10:36-ludge Harris. 
I 

E ~ l g e c o m b e - J a n .  2 0 ;  Mar.  2 :  Mar .  3 0 7  

V-: lshingtnn-Jan.  G ( 2 ) ;  Apr i l  1: 
TYilson-Feb. 3: 

THIXD JTDICIAI, DISTRICT I 
Slbrinrr Term, I%%-Judge Cranmer. I 

I 
Rc r t i i -F rb .  1 0 :  31nv 4 ( 2 ) .  I 
H : i l l f :~s - Jan  2 7  ( 2 ) :  Mar.  1 6 t  ( 2 ) ;  

April 2 ; * :  J u n e  l t  1 2 ) .  
H e r t f o r d - F I , ~ .  3 4 " ;  Apr i l  13:  ( 3 ) .  
N o r t l ~ a n ~ ~ t o n - X f a r .  3 0  ( 2 ) .  I 

~ : ~ n c i - ~ ; i n .  G*: Mar .  2': J I a r .  9 f ;  J u n e  1 
1 5 ' ;  J u n e  2 ? t .  

TVnrrin-Jan.  1 3  ( 2 ) ;  RIny 1 8  ( 3 ) .  i 
FOURTH JUUICI.*L DISTRICT I 

S1)ring Term, 1936-J11clge Sinclair. 
C h a t h a m - J a n .  1 3 ;  hIar .  2 t ;  Mar .  1 6 t ;  

Ma>- 1 1 .  
Hnrne t t - Jan .  6 ' ;  F e h .  3 t  ( 2 ) ;  M a r .  

R O T  ( A )  ( 2 ) ;  M a y  4:; Alas  I S * :  J u n e  8 t  
( 2 1 .  

Jol inston-Jan.  6 t  ( A )  1 2 ) :  F e b .  1 0  
( A ) ;  F e b .  1 7 1  ( 2 ) ;  I f a r .  2  ( A ) ;  Mar .  9 ;  
Apr l l  1 3  ( . \ I ;  Apri l  20: ( 2 ) :  J u n e  2 2 * .  

Lee-Jan. 2 7 7  ( A )  ( 2 ) ;  X n r .  2 3  ( 2 ) .  
Wavne-Jan .  2 0 :  J a n .  Z i t :  Mar .  2: ( A )  

1 2 ) ;  Apr i l  6 ;  Apr i l  1 3 1 ;  May  2 5 ;  J u n e  I t .  
i 

FIFTH JZTDICIAL DISTRICT 

il)rinp Term, 1 9 3 6 J u d g e  Spears. 
Carteret-liar. 9 ;  J u n e  8  ( 2 ) .  
Craven-Jan.  6 " ;  J a n .  2:i ( 3 ) ;  Apr i l  

i ~ t :  May 11:: J u n c  I * .  
Greene-Feb. 2 4  ( 2 ) ;  J u n e  22 .  

I ' ;inil~co-Ajirii 2 7  ( 2 1 .  
P i t t - Jan .  1 3 1 :  J a n .  2 0 :  Feb .  1 ; t ;  Mar .  

1 G  ( 2 ) ;  April 1 3  1 2 1 ;  M a s  4 7  ( A ) ;  May  
l b i  ( 2 ) .  

S I S T H  JUDICIAL DISTRICT 

Spring Term, 19:<fi-Juclge Small. 
Duplin-Jan.  6: (: ) :  J a n .  27 ' ;  Mar .  9 t  

( 2  1 .  

Lenoir-J,in 20 ' :  F e h .  1 7 t  ( 2 ) ;  A p r i l  
6 ;  l l a y  l l t  ( 2 ) ;  J u n e  8 t  ( 2 ) :  J u n e  2?*.  

Onslo\ \~-Jlar .  2 ;  Apr i l  13:  ( 2  I .  
Snmp'on-Feb, 3 ( 2 ) ;  Mar .  2 3 7  ( 2 ) ;  

Apr i l  2 i . t  ( 2 ) .  

SEVENTH JUDICI'IL DISTRICT 

Spring Trrm, 1 9 3 6 J u r l g e  Barnhill. 
I;r:inkIii;-Jan, 1 3  ( 2 1 ;  Feb .  1 7 7  ( 2 ) ;  

l lnx 1 1  
TV;rli<-Jan. 1:'; J a n .  Z i t :  Feb .  3 " ;  F e b .  

1 0 7 :  X u r .  ? * :  h la r .  Ot ( 2 ) ;  \I.lr. 2 3 t  ( 2 ) :  
-417rii ( , * :  A p r ~ l  1 3 t  ( 2 ) ;  Apri l  Z i t ;  May  
4 ' ;  lI.!y 1st ( 3 ;  J u n e  I * ;  J u n e  8 t  ( 2 : .  

EIGHT11 JU1)ICIAL DISTRICT 

Slwinx Term, 1D3C-Judge Parker. 
B r u n s n i c k - J a n .  f i t :  Aor i l  C :  J u n e  1 s t .  
Coluni l~~, i-J .1n.  2 7 ;  F e b .  l i t  ( 2 1 ;  Apr i l  

2 i  ( ? I :  . T i ~ n e  ? 2 *  

S I S T H  JUDICIAL DISTRICT 

Spring Term, 19X-Judge Williams. 
B i n d ~ n - J a n .  6 ;  Mar .  9 :  Aprl l  2 i .  
Cumber land-Jan .  1 3 " ;  Feb .  1 0 1  ( 2 ) ;  

\f:i1.. ? +  ( A ) ;  21 IF .  2 3 ~  ( 2 ) ;  3 Iay  4: ( 2 ) ;  
. 1 1 1 n m  l *  - - . . - - . 

H u k - J a n  2 0 :  Apr i l  2 0 .  
~ n b e s o n - J a n .  2;' ( 2 1 ;  Frb.  2 4 t  ( 2 ) ;  

Apr i l  6:; Apr i l  1 3 ' ;  \In)- 1 s t .  >In: 25.;  
J u n e  8 i :  J u n e  15' .  

T E S T H  JUUICIAI, DISTRICT 

Spring Term, 1036-Juclge Frizzelle. 
Alamance-Jan .  Z i t  ( A ) ;  F e b .  24 ' ;  

Mar .  3 0 t ;  RIa? 11' ( A ) :  RIay 2;: ( 2 ) .  
Durhnm-Jan .  6 i  ( 3 ) ;  F e b  l i * ;  F e b .  

2 4 t  ( A ) :  \ f a r .  2 t  ( 2 ) :  RInr. 1 F t  ( A ) ;  
h l a r .  2 3 * ;  Apr i l  2 0 1  ( A ) :  Apr i l  Z i t  ( 2 ) :  
3 I a s  1 8 ' ;  31as  2 5 7  ( A )  ( 3 ) ;  J u n e  2 ? * .  

Granvil le-Feb.  3  ( 2 ) :  A p n l  6 ( 2 ) .  
Orange-Xar .  I F ;  N a y  l l t ;  J u n e  8: 

J . i n e  1 5 t .  

r, l, 
Person-Jan.  2 0  ( A ) :  J a n .  Z i t ;  A p r i l  

r i i  



COURT CALENDAR. 

WESTERN DIVISION 

E L E V E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 3 B J u d g e  W a r l i c k .  
Ashe-April 13'; M a y  25t  ( A )  ( 2 ) .  
Alleghany-Apri l  27 ( A ) .  

Montgomery-Jan .  20 ' ;  A p r i l  6 t  ! 2 ) .  
Randolph-Mar.  167 ( 2 )  ; Mar .  30 . 
Rowan-Feb.  10 ( 2 ) ;  Mar .  2 t  ( A )  ( 2 ) ;  

M a y  4 ( 2 ) .  

Caswell-Mar. 16. 
Forsv th - Jan .  6 ( 2 ) :  J a n .  20t  ( A )  ( 2 ) ;  

F e b  3 - ( 2 ) :  F e b .  1 3 t  ( 2 ) :  Mar .  2 ( A )  ( 2 ) :  - - .  - 
Mar .  167' ' ( A ) ;  A&.' 23'7: Mar .  '30 ( 2 ) :  
A p r i l  1 3 t  ( A )  ( 2 ) ;  M a y  4 ( 2 ) ;  M a y  25t  
( 2 ) :  J u n e  8 ( A )  ( 2 ) ;  J u n e  22 ( 2 ) .  

R o c k i n e h a m - J a n .  20' ( 2 )  : Mar .  2 t  ( 2 )  ; 
M a y  4 t  FA) ( 2 ) :  M a y  18.; J u n e  8 t  ( 2 ) .  

Surrg-Feb.  17 ( A )  ( 2 ) ;  Apr i l  30 ( 2 ) .  

T I V E L F T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 3 W u d g e  R o u s s e a u .  
Davidson-Jan.  27.: F e b .  l i t  ( 2 ) ;  Apr i l  

6 t  ( A )  ( 2 ) ;  M a y  4 ' ;  M a y  25 t  ( 2 ) ;  J u n e  
9 < *  "" . 

Guilford-Jan.  6 t  ( 2 ) ;  J a n .  20'; F e b .  3 t  
( 2 ) :  F e b .  177 ( A )  ( 2 ) ;  Mar .  2' ( 2 ) :  Mar .  
l b t  ( 2 ) :  Mar .  30 t  ( A )  ( 2 ) ;  Apr i l  131. 
( 2 ) ;  A p r i l  2 i * ;  May  l l t  ( 2 ) ;  J u n e  li 
( A ) ;  J u n e  81 ;  J u n e  15'. 

Stokes-Mar. 30'; A p r i l  61. 

T H I R T E E S T H  J U D I C I A L  D I S T R I C T  

Anson-Jan. 13'; Mar .  21:  Apr i l  13 
( 2 ) ;  J u n e  8 t .  

~~oore-  an. 20': F e b .  lot  ( A ) :  M a r .  
23 t  ( A )  ( 2 ) ;  M a y  '18.; M a y  ' 25 t .  

R ichmond-Jan .  6'; F e b .  3 t  ( A ) ;  Mar .  
1 6 t ;  Apr i l  6': M a y  2;t ( A ) ;  J u n e  1 5 t .  

Scot land-Mar.  9 ;  A p r i l  2 7 t ;  J u n e  1. 
Stanlv-Feb.  3 t  ( 2 ) :  Mar .  30:  M a y  l l t .  ~n~on- an. 27.; F e b .  l i t  ( 2 )  ; -  Mar .  

237,  M a y  4 t .  

F O U R T E E N T H  , JUDICIAL D I S T R I C T  

S p r i n g  T e r m ,  1 9 3 6 - J u d g e  McEl roy .  
Gaston-Jan.  13 ' ;  J a n .  2Ot ( 2 ) ;  h l a r .  

9' ( A ) ;  h l a r .  167 ( 2 ) ;  A p r i l  20'; M a y  1 s t  
( A )  ( 2 )  ; J u n e  1'. 

Mecklenburg- Jan .  6': J a n .  6 t  ( A )  ( 2 ) ;  
J a n .  2 0 t  ( A )  ( 2 ) :  F e b .  3 t  ( 3 ) :  Feb .  3 t  
( A )  ( 2 ) :  ~ e b .  1 7 t  i A )  ( 2 ) ;  Feb .  '24.; Mar .  
2 t  ( 2 ) ;  Mar .  2 t  ( A )  ( 2 ) ;  Mar .  1 6 t  ( A )  
( 2 ) :  Mar .  3 0 t  ( 2 ) ;  Mar .  3 0 t  ( A )  ( 2 ) ;  
Apr i l  1 3 t ;  Apr i l  2 0 t  ( A ) ;  Apr i l  27 t  ( 2 ) ;  
Apr l l  27t  ( A )  ( 2 ) ;  M a y  11'; M a y  I l t  
( A )  ( 2 ) ;  M a y  1 s t  ( 2 ) ;  N a y  257 ( A )  ( 2 ) ;  
J u n e  8.; J u n e  87 ( A )  ( 2 ) ;  J u n e  1 5 t ;  J u n e  
25t  ( 2 ) .  

F I F T E E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1936 J u d g e  Alley.  
C a b a ~ r u s - J a n .  6 ( 2 ) :  Feb .  24t  ( 2 ) ;  

Apr i l  20 ( 2 ) ;  J u n e  8 t  ( 2 ) .  
I redel l -Jan.  27 ( 2 ) ;  Mar .  9 t ;  M a y  18 

( 2 ) .  

S I X T E E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1936-Judl:e  C lement .  
Burke-Feb.  1 7 ;  M a r  9 t  ( 2 ) :  J u n e  1 

('4) \ " , .  
Caldwell-Feb.  24 ( 2 ) ;  M a y  1 s t  ( 2 ) .  
Ca tawba-Jan .  137 ( 2 ) ;  F e b .  3 ( 2 ) :  

A p r i l  6 t  ( 2 ) :  M a y  4 t  ( 5 ) .  
Cleveland-Jan.  6 ;  Mar .  23 ( 2 ) ;  M a y  

1st ( A )  ( 2 ) .  
Lincoln-Jan.  20 ( A ) ;  J a n .  Zit. 
W a t a u g a - A p r i l  20 ( 2 ) ;  J u n e  8 t  ( A )  

( 2 ) .  

S E V E N T E E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 3 6 J u d g e  S ink .  
Alexander - June  22 ( 2 ) .  
A v e r v - A ~ r i l  6': ADril 1 3 t .  . . 
Davis-Xar. 16 :  M a s  25t .  
,?litchell-Mar. 23 ( 2 ) .  
Wiikes-Mar. 2 ( 2 ) ;  Apr i l  27 ( 2 ) ;  J u n e  

I t  ( 2 ) .  
Tadkin-Feb.  24.; M;LY l l t  ( 2 )  

E I G H T E E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 9 3 6 - J u d g e  Ph i l l ips .  
Henderson-Jan .  6 t  ( 2 ) ;  Mar .  2 ( 2 ) ;  

Apr i l  27t ( 2 ) ;  M a y  25 t  ( 2 ) .  
nlcDo\vell-Dec. 28'; Feb.  1 0 t  ( 2 ) ;  J u n e  

PI 1 7 )  " \..,. 
Polk-Jan.  27 ( 2 ) .  
Ru the r fo rd -Apr i l  13.7 ( 2 ) ;  M a y  11 (2) .  

N I N E T E E N T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1936 4 1 1  1ge  I i a r d i n g .  
Buncombe-Jan .  1 3 t  ( 2 ) :  J a n .  27;  Feb .  

?It ( 2 ) :  Feb 1 7 .  h la r .  2 t  ( 2 ) :  Mar.  16 :  
i i a r : - 3 0 ; - ~ i r i 1  6'1 ( 2 )  ; A p r i i  20;  > fay  4 t  
( 2 ) ;  M a y  18 ;  J u n e  1 t  ( 2 ) ;  J u n e  15 ( 2 ) .  

Madison-Feb. 24: I f a r .  23:  Apr i l  2 7 ;  
M a y  25 

T W E N T I E T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  103&1udge Oglesby.  
Cherokee-Jan.  201 ( 2 ) ;  >Tar. 30 ( 2 ) ;  

J u n e  1 5 t  ( 2 ) .  
Clay-Aprll 27;  M a y  4 ( A ) .  
Graham-Jan .  6 1  ( A )  ( 2 ) ;  Mar .  16 ( 2 ) ;  

J u n e  I t  ( 2 ) .  
Haywood-Jan.  6 t  ( 2 )  : F e b .  3 ( 2 )  ; M a y  

4 t  ( 2 j .  
Jackson-Feb.  17 ( 2 1 ;  May  13 (2 ) .  
J l a c o n - A p r ~ l  1 3  ( 2 )  
Swain-Mar. 2 ( 2 ) .  

* F o r  c r i m i n a l  c a s e s  on iy .  
? F o r  civi l  c a s e s  oniy.  
$ F o r  j a i l  a n d  civi l  cases.  
( A )  Spec ia l  J u d g e  t o  be a s s igned .  



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
Eastem District-ISAAC 11. MEEKISS, Judge, Elizabeth City. 
3fiddle Uis tm'c t -Jo~~xsos  J. HAYES. Judge, Greensboro. 
TVestem Dis t r ic t -ED~IS T A T E ~  WEBB. Judge. Shelby; JAMES E. BOYD, Judge, 

Greensboro. 

EASTERN DISTRICT 

Terms-District courts a r e  held a t  the  t ime and place a s  follows: 
Raleigh, criminal te rm,  second Monday a f t e r  the  four th  Rlonday in 

April and October: civil term, second Monday in March and  Sep- 
tember. S. A. ASHE, Clerk. 

Fayettrvil le,  third Jlondaj-  in March and September. S. H. BUCK, 
De l~n ty  Clerk. 

Elizn1)eth City, four th  Montiny in March and fir.st Monilay in October. 
J. A. HOOPER, Deputy Clerk, Elizabetli C'itx. 

W a s h i u t o n ,  first Monday in April and four th  Monday in Se@ember. 
J .  B. I i ~ s r ~ s s ,  Deputy Clerk, Washington. 

S e w  Bern,  second Monday in April and October. GEORGE GREEN, 
Deputy Clerk, New Bern. 

Wilson, third Monday ili April and October. G. L. PARREK. Deputy 
Clerk. 

Kilrnington, fourth Monday in April and  October. P ~ R T E K  HUFHAM, 
De~lu ty  Clerk, Wilmington. 

OFFIi'EIIS 

.J. 0. CARR. United States District Attorney, TT7il:llini.ton. 
JAMES H. RIANSISG, Assistant Unitctl States District  Attorner.  Raleigh. 
CHAS. F. ~ IOUSE,  Assistant c ~ ~ i t e d  States District Attorney, Iiinston. 
F. S. W o x ~ ~ r r ,  United Sta tes  Rlarsllal, Raleigh. 
S. A. ASHE, Clerk United Sta tes  District Court. I<alrigh. 

J I IUDLE DISTRICT 

Twms-l)istrict courts a].? held a t  t he  t ime and place a s  follows. 
Lhtrham. four th  Monday in Se l~ ten~ lwr  ant1 fiwt J1ond;ly in Felbninry. 

HESKY I~EYKOLDS,  Clerk, Greenslwrtr. 
Greensboro, first Monday in J u n e  ant1 December. I-IESBY REYSOLDS. 

Clerk:  J ~ Y K T L E  If. C'OIILI, Chief I k l n i t y :  I.ILLIAS HARE;H.~I)EI<, Deputy 
c l e rk  : P. H. BEESOX. I ) C ~ I I I ~ J -  ( I W ~ C  : MAL-IIE E. GIK-1113. r ) i ~ p l l t ~  c lerk .  

l iockinql~;~m,  first ~ ~ o l l d a y  in ;\larch ant1 Sel,ten~ber. HETRY I ~ E Y S -  
oms ,  Clerli, Grecwsboro. 

Salisbury, third Monday in April and October. HENRY REI-XOLDS, 
Clerk, Greensboro. 

Winston-Salem. first Jlonday in May and IYovcmber. HESRY RETR'OLDS, 
Clerk, Greensboro ; ELLA SHORE, Dfy~uty .  

Wilkesboro, third J l m d n y  in  Mny and Sovemlwr. HESRY I~EYSOLDS, 
Clerli, Greensl)t~ro ; I.IS~ILI.E RTMGAKSEK. Deliuty Clerk. 

OFFICERS 
CARLISLE HIGGINS, United States District Attorney. (:reensboro. 
ROBT. S. NCSEILL, Assistant United Sta tes  Attorney, Greensboro. 
MISS EDITH HAVORTII, Assistant United States Attorney, Greenshoro. 
BRYCE R. HOLT. Assistant United States Attorney, Greensboro. 
Wni. T. DOWD, United States Blarshal. Grcrnsboro. 
HENRY REYR'OLDS, Clerk United Sta tes  District Court, Greensboro. 



s T S I T E D  STLITES COURTS. 

WESTERS DISTRICT 

Temls-District courts a r e  held a t  the  t ime and  place a s  follo\rs:  
Asherille, second JIonday in hfay and Kovember. J. P. JORDAS, 

Clerk;  OSCAR L. ~ I C L U R D ,  Chief Deputy Clerk;  WILLIAM A. LTTLE, 
Deputy Clerk. 

Charlotte, first Jlonday in  April and October. FAN IIARSETT, Deputy 
Clerk, Charlotte. 

Statesri l le,  four th  J londay in A l~ r i l  and October. A:WIE BDERHOLDT, 
Deputy Clerk. 

P l ie l l )~ ,  four th  hlondny in Stlptember and th i rd  Monday in J l a r c l ~ .  
FAN BAKXETT, Deputy Clerk, Charlotte. 

Bryson City, four th  J londay in  May and  November. J. P. JOBDAY, 
Clerk. 

OFFICERS 

~ IARCUS EKWIS, United States Attorney, Asherille. 
W. R. FRAXCIS, Assistant United States Attorney, Asherille. 
W. 81. KICHOL~OX,  Assistant United Sta tes  Attorney, Charlollc~. 
CHARLES R. PRICE, United Sta tes  hlarshal,  Asheville. 
J. T. JORDAX, Clerk United Sta tes  District  Court, Ashcviilc. 
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I3ritlcers . Antlerwl~l r ....................... 456 

Hrit lwrs r . I n s  . ( '0 .......................... 2S11 
Rrockwell . S . r ................................. 2 O!) 
1.roxdei1. Rigsl~ee r ........................ 510 
Ilrokc. rage Co.. ( 'heck 1 .................... .S (i!) 
l.ro\\.n r . I Z ~ l ~ t o n  ............... .. .......... 28.7 
1:ry;ln r . >If: . ('o ................ .. ........ 720 
1?r ?. .111 r . S t r t ~ t  .................. .. .......... 2S4 
1' . . , I )  :int r . I i ~ l l u r n  ......................... 112 
1.ryant . Smith  r .................. .. ........ 21:: 
J311clinc~r v . I n s  . ('o .......................... MI)  
Illift'liin . 9 . T' ...................................... 117 
linilding & TAXIII Asso.. I T i l l i : i ~ ~ ~ s  

............... r ................................. .. 84.7 
-.,- l . ' , ~ ~ n ~ ~ i i r n t ~ r .  >Iil l t~r r ...................... I ~ , . )  

1:lllltly r . S ~ t t l ) l l  ................... ... ...... T, 71 
J(unn r . Hollitl:~y ............................. :;>I 
IIurt  r . 1iisc.1)r ............... .. .............. TO 
13ntton ('(11.11.. I : :IIIII~~I~ r ................... 6!)7 

...... ('axle . S . T ........................ ............. 114 
('ain. S . r ............................................ 275 

. ..................................... . ('arnl)?. S r 50 
...... ('artlen . S . r ............................ .... 404 

('.lrt?r r . Bast ................................ Y::O 
('.irtc.i. r . Smit11 ................................. 7S.3 
( O I S ~ L  r . Fitzsilnolis .......................... 783  

............ ( ' ~ I S ~ C T P I I S  r . Stiinly ( ' O I I I I ~  !. 75 
. . ...................... C'as11:1lty ( ' o  r Ihinn 7:X: 

( ' i~snal ty  ('(I .. (:afYlieg r .................. 515 
Casnalty 1'0 .. H r ~ l u ~ p c ~ l ~  r ............. 4 .? 
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( '~141  . Ste~c.11~ r ................................ 735 
i'Il.lrlottt3 . W l ~ i t e  r ........................... 57:3 
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C o  .................................................. 280 
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CASES 

ARGUED A N D  DETERMINED 

I N  THE 

SUPREM COURT 
0 F 

NORTH CAROLINA 

RALEIGH 

FALL TERM. 1935 

STA4TE v. A.  MARVIN RIITCHELL. 

(Filed 11 December, 1033.) 

1. Criminal Law L e- 
Where a new trial  i s  awarded defendant for er ror  ill the  exclusion of 

evidence, other exceptions, relating to  other rulings upon the evidence and 
the charqe of the court  need ntrt be considered. 

2. Homicide G e-Held: Proper prcxlicate was laid for admission of testi- 
mony of dying declarations. 

Where i t  appears that  deceased, a few hours before his death, made 
the  dying declarations sought to he admitted in evidence by defendant, 
t ha t  a t  the time of ~nal i ing the declarntiow deceased was in imminent 
danger of death a s  the  result of five gunshot ~ ~ o u n d s ,  t h a t  he was in a 
r e ry  wealiened condition and stated to one witness that  he felt he was 
"fading out" i s  held suficient basis for the admission of his dying decla- 
rations in  evidence, i t  not being required that  decensed should actually 
express his apprelie~lsion of imminent death,  but  only that  i t  satisfac- 
torily appear from the rclernnt facts and circumstances tha t  lie did 
apprehend the danger of imminent de:ith. 

3. Same-Dying declarations held material to the issue and were improp- 
erly excluded over defendant's objection. 

The evidence disclosed tha t  deceased and defendant, n \I hite man, \ \ere 
n e l l  acquainted. Defendant offered testimony of dying cleclaratiol~s of 
dccearcd, af ter  layiny proper predicate for their ndmi~s ion  iu evidence, to 
the cffect t ha t  deceased recognized his n w ~ i l n n t  a s  a white man and  
recognized his dress and build, but  did not have any  idea who his  nssail- 
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ant  was. Hcld: Testimony of the dying declarations was material to 
tlie issue as tending to show that the assailant was sonleone other than 
defendant, and. its exclusion constitutes reversible error. 

DEYIS, J., took 110 part in the consideration or decision of this case. 

APPEAL by tlie defendant from STri17iams, J., a t  the J u n e  Special Term, 
1935, of X T - m ~ .  S e w  trial. 

On Saturday night, 20 April, 1935, about 10 o'clock, Ross C. Teague, 
manager of the Raleigh Laundry, while preparing for deposit the money 
which liad bcen collected by the drivers during the  eel:, was assaulted 
and robbed by an  unidentified person in the laundry a t  4 1 1  South Eas t  
Strcet in Raleigh. I n  the assault Teague suffered five p n s h o t  wounds, 
inflict<>d by -32 calibre bullets, as a result of which lie died in Rex 
IIospital about Y :I5 o'clock the following morning. Subsequently, the 
defendant was a]-rested, cl~arged with the murder of Teague, and upon 
his trial set u p  as a defense, inter alia, an  alibi. 

From a sentence of death, based upon a verdict of guilty of murder 
in the first degree, the defendant appealed, assigning errors. 

Attorney-Gene~al Sealcell and Assistant A f  forney-Ge %era1 Aiken for 
tlte S fate .  

Chas. G. l iarris and Jones d Brassfield for defendant, appellant. 

SCHESCIC, J. The appellant makes many assignments of error, both 
to the rulings upon the e7-idence and to the charge of the court, but 
under the view we take of the case i t  becomes necessary to discuss but 
one group of these assig~iments, since we hold that  they entitle the de- 
fendant to a new trial. 

Thcre n-as evidence tending to &on. that  the deceased knew well the 
defendant, that  they liad often met and conversed, and 'hat the defend- 
ant for many months worked in a filling station close by the laundry of 
the deceased, and that  they had each often been in  the place of business 
of the other. 

The  State's witness, Dr .  P. Y. Greene, testified that  he saw the de- 
ceased immediately after he was brought to  the hospiial a short time 
after he was shot about 1 0 2 0  o'clock p.m., on 20 April,  1935, and that  
he was conscious and able to talk, but was rapidly goin,; into '(what we 
term shock," and that his body was becoming cold and his pulse rapid. 
On cross-examination, Dr.  Gree~ie was asked: "You say he made a state- 
ment to you?" and upon objection by the State the court refused to per- 
mit an  answer, to ~ ~ l i i c h  refusal the defendant reserwd an  exception. 
I n  the absence of the jury the witness answered the foregoing question 
as follows: '(Officer Bennett asked me if I thought the man was likely 
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to die, and I replied, 'Yes,' and he asked me if I would ask if he had any 
idea who shot him, and I asked X r .  Teague in the presence of the officer. 
and he said he did not know, and I asked him if it  was a ~ h i t e  man or 
a colored man, and he said it was a white man. . . . I asked him if 
he knew r-~ho it was, and he said he had no idea." 

Another State's witness, Bruce Poole, captain of city detectives, on 
cross-examination, x a s  asked tlie following question: "Did Mr. Teague 
a t  that  time make a statement as to tlie identity of the man ~ h o  shot 
him?" and upon objection by the State the court refused to permit all 
answer, to which refusal the defendant reserved an  exception. I n  tlie 
absence of the jury the witness answered the question as follovs: "I 
asked 31r. Teague ~v11o shot him and he told me lie didn't feel like talk- 
ing-that he  felt like he n a s  fading out, and I asked him nould he 
answer a question, and he said he would, and I as1;ed him if it  v a s  n 
nliite man or a colored man, and he said, white man,' and I asked 
him how he n a s  dressed, and he said, 'About like you,' and I said, 'What 
size was he? '  and he said, 'About like you,' and he looked liiucier like he 
was fading like and I waited and thought I would talk to him some 
more nlien he got to  feeling better and thought I ~ ~ o u l c l  wait around, and 
I stayed until fire o'clock in the morning to t ry  to get a statement from 
him, and that  is al l  I ever got." 

"In Greenleaf Ev., see. 158 (16 Ed.) ,  it is said that  ~ v l d e  i t  is essen- 
tial that  the deceased was under the sense of impending death, i t  is not 
necessary that  he should so state a t  the time. It is enough, if it satis- 
factorily appears, i n  any mode, that  the declarations ve re  made under 
that sanction; whether i t  be dire'ctly proved by the express language of 
the declarant or be inferred from his evident danger, or the oplnion of 
the medical or other attendants, stated to him, or from his conduct or 
the circunlstances in thc case, all of nhich are resorted to in order to 
ascertain the state of the declarant's mind." 8. v. Watkins, 159 N. C., 
480 (484). '(The rule for the admission of such testimony is thus laid 
down in Taylor on Evidence, sec. 648: I. At  the time they (the dying 
declarations) were made, the declarant should have been in actual danger 
of death, ( 2 )  that  he should h a ~ e  a full apprehension of his danger. and 
( 3 )  that  death should h a ~ e  ensued." S. v. X i l l s ,  9 1  S. C., 581 (694). 

"Dying declarations are admissible on a tr ial  for murder as to the fact 
of the homicide, and the person by n hom it was committed in favor of 
the defendant as well as against him." S. c. Blacl~uell, 193 N. C., 313; 
lllattox v.  U.  S., 146 U. S., 140, 36 Law Ed., 917; Wigmore on Evidence 
(2d Ed.) ,  Vol. 3, par. 1452, p. 187. 

We are of the opinion that  the testimony of the witness Greene and 
of the witness Poole elicited by the answers to the questions to which 
objections were sustained and exceptions reserved, was competent under 
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the authori t ies  cited, and we a r e  fu r ther  of the  opinion t h a t  such testi- 
mony mas mater ial  t o  the  issue, since i t  appears  t h a t  the  defendant mas 
well known to the  deceased a n d  t h a t  the  deceased had  opportuni ty to and 
did sco his  assailant and  recognized t h a t  he  v a s  a white  man,  and  recog- 
nized his  dress a n d  build, but  did not know h i m  or haye a n y  idea who 
his  assailant was. This evidence was mater ial  as  tending to show t h a t  
the assailant was  someone else t h a n  t h e  defendant, a n d  we hold tha t  i ts  
exclusion was  prejudicial er ior ,  and entitles t h e  defendant  to a new 
t r i a l ;  and  i t  is  so ordered. 

New trial.  

DEWS, J., took n o  p a r t  in t h e  consideration or decision of th i s  case. 

LEV1 HILL. B. R. FIELDS, W. L. RIANESS, W. P. JIOORI:, AND CHARLES 
RUFFIN v. THE BOARD O F  COMBIISSIONERS O F  GI:EENE COUNTY, 
GEORGE C. MOORE, L. F. HELIRINO, H. S. GRANTHAM, J. H. WHIT- 
ARER, J. S. WHITLEY, ASD COUNTY BOARD O F  ELECTIONS O F  
GREENE COUSTY, XORTH CAROLINA, F. A. JIOSELEY, CIIAII<?I~.~S,  
A S D  B. 31. AIERCER. 

(Filed 11 December, 1935.) 

Statutes A e:  Injunctions B e--Plaintiffs held no t  entitlf'd t o  enjoin elcc- 
tion to determine whether  repeal s ta tu te  should apply t o  t h e  county. 

Plaintiffs sought to enjoin the hoiding of an election under ch. 493, 
Public Laws of 1935, to determine whether the county s!iould be subject 
to a statute which provided for the repeal of the general law relating to 
intosicating liquor and for sale of intosicating liquor u ~ ~ d e r  couilty super- 
visioii and control, and provided that sale otherwise as  perniittetl b~ the 
statute should be a misdemeanor. Plaintiffs did not allege that  they will 
suffer any direct injury, or that there will be any inva!;ion of their prop- 
erty rights if the election is held, or if the statute is  lrlt  into effect ns a 
result of the election. Held: In  the absence of such all~?g:rtions, plaintiffs 
a re  not entitled to the injunctive relief sought, and judgment of the loner 
court requiring defendants to give bond as  a conditioi precedent to the 
holding of the election is error. 

DEVIN, J., took no part in the consideration or decision of this case. 

CURKSOK, J., dissenting. 

APPEAL by both plaintiffs and  defendants  f r o m  E'rizzdle, J., a t  Cham- 
bers jn Snow Hill, 1 3  Ju ly ,  1935. F r o m  GREEKE. 

L. R. Varser, I .  C. Wright, I;'. A. Pittman, and John D. Langston 
for plaintiffs. 

Wrzlter D. Sheppard for defendanfs. 
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SCHBKCK, J. This is an  equitable action wherein the plaintiffs, upon 
allegations of uriconstitutioilality, sought to enjoin the defendants from 
holding the election and putting into effect the other provisions of 
chapter 493, Public Laws 1935, which provide for an election to be held 
to determine whether the statute which carries two major provisions shall 
become the lam in Greene County, these pro~is ions  being, first, to make 
the general law prohibiting traffic in alcoholic beverages (*lr t .  8, ch. 66, 
Vol. 3, Consolidated Statutes) inapplicable to Greene County and to 
establish a method for such traffic under county supervision and con- 
trol, and, second, to make the traffic i n  alcoholic beverages in  said county 
otherwise than provided in said statute a misdemeanor and prescribe 
punishment therefor. 

The  resident judge of the Fi f th  Judicial District entered a number 
of judgments in this case, the final one of which permitted the carrying 
out of the provisions of the act conditioned upon the defendants filing 
a bond indemnifying the petitioners and other taxpayers of Greene 
County from liability and civil responsibility for any act done or 
contract made by the defendants pursuant to  the proTisions of the 
act. F rom this judgment both parties appealed, the plaintiff assigning 
as error the refusal of the court below to enjoin the holding of the elec- 
tion and the putting into effect of the other provisions of the statute, and 
the defendants assigning as  error the provision in the judgment requiring 
them to furnish an  indemnity bond. 

Under the authorities cited in Sewman et al. v. lt'afkins e t  al., U o a d  
of County Commissioners, and Royater et al., Board of Elecfions of 
Vance County, 208 N .  C., 675, the plaintiffs cannot maintain this action 
for injunctive relief, since they nowhere allege that  they will suffer any 
direct injury, or that  there will be any invasion of their property rights 
if the election is held, or if the statute is put  into effect as a r r w l t  of 
the election. "Courts never pass upon the constitutionality of statutes 
except i n  cases wherein the party raising the question alleges that he 
is deprived of some right guaranteed by the Constitution, or some bur- 
den is imposed upon him in  violation of its protective provisions.'' Sf. 
George v. Hardie, 147 N .  C., 88 (97).  

The action is dismissed. 
Affirmed on plaintiffs' appeal. 
E r ro r  on defendants' appeal. 

DEVIS, J., took no part  in the consideration or decision of this case. 

CLARI~SOS, J., dissenting: This case presents the same question as 
was decided in Sewman et al. c. C'omrs. of Vance et al., 208 N. C., 675. 
I n  that  case I dissented, as I do in this case, saying (a t  p. 678) : "I 
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think the act unconstitutional as impinging four articles of the Constitu- 
tion of Sor t l i  Carolina, and void for uncertainty, and injunctive relief 
should have been granted." 

I think that the q~lestion of the unconstitutioi~ality of the act was duly 
raised and plaintiffs were deprived of rights guaranteed by the Constitu- 
tion a d  were entitled to injunctive relief, and the alltlgations in the 
complaint of plaintiffs fully sufficient to grant the relief prayed for. 

This is a government founded on the consent of the governed, subject 
to constitutional limitations. I t  is the best so f a r  established by the 
human family to preserve an  orderly system of goverllment so as to 
insure peace, order, and good government. I n  violation of the Constitu- 
tion and ill the face of a popular vote, iiiaugurated by thcse desiring wet 
delcgntes to a convention to repeal the 18th Aln~enrlmeni, the dry dele- 
gates n o n  by a majority of 184376, yet notwithstanding this the Pasquo- 
tank Liquor Act Tvas passcd. 

This State was the first to declare an act of tlie General Assembly 
~ l l ~ c o ~ l s t i t u t i o ~ ~ z ~ l .  i n  Hailard I ? .  S t l l y l e f o n ,  Tol. 1, S. C. Reports, 5 
(Sovernber Term, l'iST), 13. 45, i t  is said:  "But there it n as clear, that  
no act they could pass, could by any means repeal or alt~zr the constitu- 
tion, because if they could do this, they ~ rou ld  a t  the same instant of 
time destroy their own existence as a Legislature, and dissolve the gorern- 
nlent thereby established. Consequently, the Constitution (~vhich  the 
judicial poner was bound to take notice of as much as of any other law 
whatever), standing in  full force as the fundamental law of the land, 
notwithstanding the act on which the present motion Jva,; grounded, the 
same act must, of course, i n  that  instance, stand as abrogated and with- 
out any effect." 

111 J t a ~ b u r y  v. Xadison, 1 Cranch, 137 (February Tmm, 1803), the 
Supreme Court of the United States said, p. 180: " I t  is also not entirely 
unworthy of observation, that  i n  declaring what shall be the supreme 
law of the land, the Constitution itself is first mentioned; and not the 
laws of' the Cnited States generally, but those only whic l~  shall be made 
in purmance of the Constitution, have that  rank. Thus tlie particular 
plirnseology of the Constitution of the United States confirins and 
strengthens the principle, supposed to be essential to all nr i t ten  constitu- 
tions, that  a law repugnant to the Constitution is void; znd that  courts, 
as well as other departments, are bound by that  instruinent." At 11. 
163, we find: "The Governinent of tlie United States lia:, been emphati- 
cally termed a government of laws, and not of men." 

I thlnlr the action should not be dismissed, but should be reversed on 
plaintiffs' appeal, and no error on defendants' appeal. 
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GEORGE F. CORL r. BUFORD D. CORT, ET AL. 

(Filed 11 December, 1935.) 

1. Estates  B b-Contingent l in~ i ta t ion  is not destroyed by forfeiture of life 
estate. 

The forfcitnre of a life estate will not destroy a contingei~t linlitntinll 
orer  for n-:lnt of a p:~rticnlar estate? to ~npl)ort  it, but, nntler the more 
modern doctrine. thc p~rsoi i  to whom the estate is forfeited t:llres only the 
interwt of t11~  life tcnant without distnrbiiig the contingent limitations 
orer. 

2. Wills I3 d-contingent limitation over to  beneficiary's children held not 
c lcstro~ed by forfciturcx of beneficiary's life estate i n  trnst.  

Testator ileviwd certain land in trust for his son for liis lifc wit11 con- 
ti~lpent limitation orpr to his son's lcgirimate children 1li111 s ~ ~ r ~ i v i n g .  
The ni l l  prorided that if any 17eneficiarg shonld contest the. will the 
beneficial interest of such beneficiary shtnlld be forfeited and sllonld go 
to anothcr son in fcc siml)lc, tlisc~liarcc~tl from :in!- trust createtl for snch 
heneficinry. The son first n:tm~d conte~ted tlic will. and in the careat 
l?rocectlings the validity of the \rill W;IS ulilieltl. IIcltl: The son contest- 
ing the will forfeited tlie lifc cstntc cre;~tctl in trnst for him, but such 
forfeiture (lid not destroy the cnntinccl~t limitation over to liis children, 
and tlie son to whom thc estate ~ v u s  forfeited clitl not take n frle simlrle 
in the lands forfeited. but only the life e ~ t a t e  forfeited frcc from thr trust. 

3. Wills E a- 
The intent of the te5tator must lxerail  in the i~~te rpre ta t io~ l  of the ni l l  

lu~lcis  contrary to public policy or somc positire rule o f  In\\. 

DETIN, J., took no part in the consideration or decision of this caw. 

APPEAL by defendants f r o m  Sink; J., a t  February  Term,  1935, of 
C A B ~ ~ R R ~ ~ S .  

Proceeding undcr  Declaratory Judgment  Aict,  ch. 102, Public  L a n  
1931, t o  determine effect of contest of n i l l  by beneficiary under  prol is ion 
therein proriding for  forfei ture  of caveator's interest. 

T h e  facts  a r e  these: 
1. On 3 J a n u a r y ,  1931, &I. J. Corl, resident of Cabar rus  County, died 

leaving a last  will and  testament, t h e  p r t i n e n t  items of n h i c h  a r e  as  
fol lor~ s : 

"Fi f th :  I give, bequeath, and  devise to  t h e  Citizens B a n k  and T r u s t  
Company of Concord, S. C., i n  t rus t  fo r  my son, Buford  D. Corl, tlie 
following described property, to  have a n d  t o  hold the same for  a u d  dur -  
i n g  the n a t u r a l  l i fe  of said Buford  D. Corl, and  i n  the  event he should 
m a r r y  a n d  h a r e  legitimate children, t h e  remainder  a f te r  h i s  death I will 
and devise t o  h i s  said legitimate children i n  fee  simple; but  i n  t h e  e ren t  
the said Buford D. Corl should die without leaving legitinlate children, 
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then after his death I will and devise said property to his then living 
nearest blood relatives in fee simple, discharged from any trust. . . ." 

(Description of lands not in  dispute.) 
"Sixth : I give and bequeath to the Citizens Bank and Trust Company 

of Concord, N. C., i n  trust for my said son, Buford D. Cml, the sum of 
five thousand dollars ($5,000.00), said sum to be paid to it in cash after 
the death of my  wife, E. J. Corl. I hereby forgive and I-elease my said 
son, Buford D. Corl, from the payment of any principal or interest on 
any notes or accounts which may be due me from him on account of any 
advancements heretofore made a t  the time of making this will, which 
sums amount to about $1,792.80." 

"Thirteenth: After the death of my wife, E. J. Corl, all the residue 
of my property, both real and personal, not used in the Cost and expenses 
in the administration of my estate, and the payment of all inheritance 
taxes, etc., or used for the support of my said wife, shall be divided into 
three equal shares, and be distributed as follows, taking into account all 
future advancements from the date of this will to any of my children 
so made by me or from my property under my authority or direction, 
from his or her part  or share: ( a )  One share, I give, bequeath, and 
devise to my son, George F. Corl, i n  fee simple. (b )  One share, I glve, 
bequeath, and devise to the Citizens Bank and Trust  Company of Con- 
cord, hi. C., in  trust for my son, Buford D. Corl. (c)  One share, I give, 
bequeath, and devise to the Cabarrus Bank and Trust Company of Con- 
cord, N. C., in trust for my son, J. Banks Corl. 

"Fourteenth: I f  any of my  children, grandchildren, or any of the 
beneficiaries under this will, shall contest the validity of this my last 
will and testament, or attempt to vacate the same, or alter, or change any 
of the provisions thereof, he, or she, or they, shall thereby forfeit any and 
all beueficial interest in my estate, and the interest of such person or 
persons, shall go and I do give, bequeath, and devise his or her interest 
to my son, George F. Corl, his heirs and assigns in fee simple, dis- 
charged from any trust hereinbefore created for his or her benefit." 

2. On 14 December, 1938, Buford D. Corl "contested the validity" of 
his father's will by filing caveat thereto. At the February Term, 1934, 
this caveat was tried, resulting in verdict and judgment for the pro- 
pouliders and upholding the will. 

3. Thereafter, on 14 April, 1934, George F. Corl instituted an  action 
in the Superior Court of Cabarrus County to declare a fx fe i tu re  of the 
beneficial interests of the said Buford I>. Corl in his father's estate. 
This action was tried at the June  Term, 1934, resulting; in verdict for 
plaintiff and judgment as follows : 

"Thiit the plaintiff George F. Corl is the owner and entitled to the 
possession of all the beneficial interest of Buford D. Corl under the will 
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and testament of M. J. Corl, and in the estate of N. J. Corl, discharged 
from any trust created for the benefit of said Buford D. Corl, together 
with the cost of this action." 

4. The testator's wife mentioned in item thirteen of the will prede- 
ceased her husband. 

Upon the foregoing facts, it  was declared and adjudged in the court 
below : 

"I. That  under and bv virtue of the will of 31. J. Corl, deceased, the 
ulaintiff Geo. F. Corl is rested with an  indefeasible title in fee simple 
in and to the real estate described or referred to  in item fifth and item 
thirteenth (b )  of the will of said 31. J. Corl, discharged from any trust 
or remainders. 

"2. Tha t  Geo. F. Corl is  the absolute owner of all cash funds, moneys, 
and/or other personalty referred to in items fifth, sixth, and thirteenth 
(b )  of the will of M. J. Corl, discharged from any trust." 

Defendants appeal, assigning errors. 

I lartsel l  & Hartsell  for plaintiff .  
Armfield,  Sherm'n & Barnhard t  and Crowell & Crou~el l  for defendants.  

S T A C ~ ,  C. J. Does the forfeiture of all of Buford D. Corl's beneficial 
interest in his father's estate destroy the contingent interests limited 
after his life estate? The court below was of opinion that  the inquiry 
should be answered in the affirmative. The law is otherwise. Note, 
Ann. C'as., 1917r1, 902, et seq.; 23 R .  C. L., 560-561. 

True, a t  the early common lam it was said every remainder requires a 
particular estate to support it, and a contingent remainder must rest 
during the continuance of the particular estate, or eo i n s f a n f i  that it  
determines. Power  Co. v. Haywood,  186 N .  C., 313, 119 S. E., 500. 
The determination of the particular estate, therefore, by surrender, 
merger, tortious alienation, forfeiture or otherwise, prior to the happen- 
ing of the contingency upon which the remaindermen could take, nould 
defeat the remainder for want of a particular estate to support it. Bond 
v. Noore ,  236 Ill., 576; Lumsden  v. Payne ,  120 Term., 407, 114 S. TiT., 
483, 21 L. R. A. (K. 8 . ) )  605. The rule was of feudal origin, based on 
the philosophy of feoffment, livery of seizin, etc. 23 R. C. L., 559. 
Bu t  with the inrention of intervening estates to  trustees to preserve con- 
tingent remainders (2 Blk. Com., 1T2), and later by statute (8 and 9 
T'ict.), the law of conveyancing underwent quite a change in  England, 
and much of the prior learning on the subject was confined to simple 
deeds or became obsolete. Fearne on Coxtingent Remainder, sees. 316- 
324; Preston on Conveyancing (3d Ed.) ,  399; 2 Washburn Real Prop- 
erty, 263; 1 Tiffany Real Property, see. 123; Williams Real Property 
(6th Ed.), 282. See, also, Payne  v. Sale ,  22 S. C., 455. 
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I n  the present case, i t  will be observed, the testator left all of Buford's 
interest in trust, and for life only (except the residuum), while George 
mas gi\-en his outright, absolutely and in fee simple. Evidently the 
testator regarded George's business sagacity better than Buford's, and 
subsequent erents seem to have justified this estimate. Whitohursf v. 
Gotzvalt, 189 N. C., 571, 127 S. E.. 582. 

So, in providing'iil item fourtee; that  all forfeited interests should 
go to George F. Corl "in fee simple, discharged from any trust," it mas 
not thereby intended to enlarge the forfeited interest, but to strip the 
interest so-forfeited-and only such interest-of any trust and to give 
it to George, to the extent that  such interest was capable of being be- 
queathcd or devised, as his other bequests and devises in the d l ,  abso- 
lutely and in fee simple. 

11; other words. tllk intention of the testator was to take from ally 
beneficiarv who should contest the validity of his will, he interest in- 
tended fo; him or her thereunder, and towgive such interest to George, 
with the added provision that  the interest of any contestant should go to 
his  son George, "discharged from any trust hereinbefore created for his 
or her benefit ;" i e . ,  discharged from any trust previouslj. created in the 
will for the benefit of any who should contest the ralidity of the will. 

I n  the interpretation of wills, the intent of the testator is to  prevail, 
unless contrary to  public policy or some positive rule of lax-. Jolle?j v .  
Ilunzphries, 204 N. C., 672, 169 S. E., 417; Ellington v. Trust  Co., 196 
N. C., 755, 147 S. E., 286; McCullen v. Daughf,.y, 190 X. C., 215, 129 
S. E., 611. 

Let the cause be remanded for judgment accordant herewith. 
Error.  

DETIN, J., took no part  i n  the consideration or decision of this case. 

STATE v. FRANK HUFE3lAN. 

(Filed 11 December, 1935.) 

1. Burglary C d-Evidence of defendant's guilt of felon~ously breaking 
and entering held sufficient to be submitted to the jury. 

ET idence tending to  show that a store building had bee1 broken into by 
breaking the lock and prizing the rear daor open, that defendant's fresh 
finger prints were found the following morning about the vault, which 
had been blon-n open with nitro-glycerine, and about other places in the 
building, and that a t  the time of his arrest some ten months after the 
conlmission of the crime, defendant had in his possession dynamite caps 
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and nitro-glycerine. is hc7d wfficient to he submitted to the jury on the 
issue of defendant's guilt of feloniously breaking and enterinr, the evi- 
dence being sufficient to warrant the inference that defendant was l~reselit 
antl committed or p:rrticiltated in the commission of the crime. antl the 
 eight and credibility of the e~ idence  being for the jury. 

2. Criminal Law G i-Testimony of finger pr int  expert held competent. 
Where a nitness testifies that he lins had special training and expe- 

rience in takin:: and clnqsifying finger prints, his tcxstinlony that the fresh 
finger prints found a t  the scene of the crime &ere identical n i t h  those of 
defendant is comyetent as  tending to show that defendant n a s  p rewl t  
when the crime \\:IS committed, and that lie a t  least ~art ic ipated in its 
commission. 

3. Same- 
It is competent for a finger print expert. in the presence of the jury, 

to demonstrate his method of taking finger prints nnd explain 11o11 he 
identifies them. 

4. Burglary C c-Defendant's possession of explosive some ten montlrs 
af ter  vault was  blown open held competent under  facts of this rase. 

Wlierc it  is cstahlisl~ed by evidence that a store building  as broken 
into and the vault tllt~rc4n 11lonm ogcn with nitro-glycerine, it  is comye- 
tent for the State to slio\~-, in connection wit11 cviclence tending to estab- 
lish defendant's presence a t  the scene of tlie crime \ ~ l l c ~ i  it was conin~itted, 
that defendant had in his possession dynamite caps and nitro-glycerine -wlien 
lie \ \as  arrested sorue ten ~ i ion t l~s  after the commission of the crime. sinccl 
such possession tended to S ~ O T T  tliat, if defenclant were present, he com- 
mitted or participated in tlie cornmission of the crime, the lmbntirc  value 
of the evidence being for the jury. 

_LPPEAL by defendant f r o m  Pless, J., a t  September Term,  1935, of 
GUILFORD. xo error. 

T h i s  is  a cr iminal  action i n  n h i c h  the  defendant F r a n k  Huffman was  
tricd a t  September Term, 1935, of t h e  Superior  Court  of Guilfortl 
County  on a n  indictment charging tha t  on or about 12 Xovcmber, 193-1, 
a t  a n d  ill Guilforcl County, S o r t h  Carolina, the said d e f c d a n t  did 
feloniously break a i ~ t l  enter into n building onned  ant1 occupied by t h e  
Borden Br ick  a u d  Tile  Company, ~ v i t h  the  felonious intent  to stcal, 
take, a n d  c a r r y  away f r o m  said building certaiil articles of personal 
property therein. T h e  ju ry  returned a .\.erdict of guilty. 

F r o m  judgment  tha t  he  be coufined i n  the State's Pr i son  f o r  a t e rm of 
not less t h a n  three or more t h a n  f i ~ e  years, the  defendant appealed to  
the  Supreme Court ,  assigning as  e r ror  t h e  admission, over his  objections, 
of el idence offered by t h c  State ,  and the  refusal of the  court to  allow 
his motion a t  thc  clohc of all  the eridence f o r  judgment as  of nonsuit. 

dttomey-General  b'eaz~.ell and Ass i s f an t  A[forney-Gencral rlzken for 
f l ~ e  Slate. 

Younce d Z70unce for defendant. 
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CONNOR, J. Keither of the assignments of error on I his appeal can 
be sustained. 

The evidence for the State showed that  some time during the night of 
12 Xovember, 1934, a building owned and occupied by the Borden Brick 
and Tile Company, and located on Westover Terrace in the city of 
Greensboro, N. C., mas entered through a rear door by some person or 
persons, with the felonious intent to steal, take, and carry away from 
said building articles of personal property then in said building. The 
rear door opening into said building was prized open after the lock had 
been broken by a pinch bar. There was a safe in the vault i n  the 
building in  which was money and valuable papers. The door to the 
vault, which had been locked by the manager of the Borden Brick and 
Tile Company, before he left the building at the close of the previous 
day's business, had been blown open. The combination lock on the safe 
i n  the vault had been blown to pieces. Kothing mas taken from the safe 
or from the vault. Police officers of the city of Greensboro. in resDonse 
to a summons from the manager of the Borden Brick and Tile Company, 
arrived at  the building, a t  about 8 o'clock on the molning after the 
building had been entered, and made an  examination of the premises. 
W. P. Whitley, a police officer of the city of Greenf,boro, who was 

found by the court to be a finger print  expert, testified as follotvs: 
"I am in  charge of the identification bureau of the police department 

of the city of Greensboro. I have had practical experience for ten years 
in  identifying persons by means of their finger priiits. I had two years of 
training for this work in  the police department of Wslshington City. 
I have, taken the finger prints of over ten thousand persons, and have 
never found two persons who had the same finger prints. 

"During the morning of 12 November, 1934, I went to the plant of 
the Borden Brick and Tile Company in the city of Greensboro. I found 
that the door to the vault i n  the office buildinn had becn forced oDen. ., 
I t  appr.ared to have been blown open. Inside the vault there was a safe. 
A n  attempt had been made to enter the safe. I found soap and glycerine 
packed around the crease in the door to the safe. I n  another office in 
the building I found a desk. The drawers to this desk 1 ad been prized 
open by some kind of an  instrument. There was a metal'box in one of 
the drawers. 

"My first examination for finger prints lyas a t  the w a r  door of the 
building. I did not find any good finger prints there. I then went to 
the vault. and on the inside of the door to the vault I found some clear 
finger prints. I photographed these finger prints, and then went to the 
desk. On the side of the metal box which was in  one of the drawers of 
the desk I found the print of a thumb and of four fiqgers. I photo- 
graphed these prints and later developed these and the other photo- 
graphs. This was in November, 1934. 
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"About a month ago, I took the finger prints of the defendant Frank 
Huffman, who was then in the custody of the police department of the 
city of Greensboro. I compared these finger prints with the photo- 
graphs which I had made of the finger prints which I found in the office 
of the Borden Brick and Tile Company. They are  identical. The  
finger prints which I found in the office of the Borden Brick and Tile 
Company are the finger ~ r i n t s  of the defendant Frank Huffman. The 
finger prints which I found in  the office of the Borden Brick and Tile 
Company on the morning of 12  November, 1934, were fresh finger 
prints.'' 

The  witness, a t  the request of the solicitor for the State, and in the 
presence of the jury, demonstrated his method of taking finger prints, 
and explained how he identified them. T o  this the defendant objected. 
H i s  objections were overruled, and defendant excepted. This exception 
is manifestly without merit. 

R. D. Hayworth, a police officer of the city of Greensboro, testified 
as follows : 

"I know the defendant F rank  Huffman. I arrested him a t  his home 
in the city of Greensboro three or four weeks ago. I examined his 
premises and found, under his house, buried in fresh dirt, several bottles 
contailling nitro-glycerine. Near  the place where these bottles were 
buried there JTere tracks made by a shoe of the size of the shoe worn by 
the defendant. I found in a trunk in defendant's house fuses and dyna- 
mite caps which the defendant said belonged to him. H e  said that he 
was a well-digger by trade, and had the fuses and the dynamite caps 
for use in digging wells. H e  said he knew nothing of tlie i~ i t ro-  
glyceriue nhich  I found in bottles buried under his housc. I made 
tests nit11 tlie fuses, dynamite caps, and nitro-glycerine which I found 
a t  the defendant's house. I had no difficulty when I made the tests in 
exploding the nitro-glycerine 15ith the dynamite caps and fuses which 
I found in defendant's house." 

The defendant objected to the testimony of this witness tending to 
show that  the defendant had in his possession fuses, dynamite caps, and 
nitro-glycerine ten months after the commiqsion of the crime with which 
he was charged. These objections ne re  overruled, and defe~idant es- 
cepted. On his appeal to  this Court he assigns as error the admission 
of this testinlony as evidence. This  assignment of error cannot he sus- 
tained. The  testimony was competent as evidcnce tending to show that  
if the defendant mas present vhcn  the crime was committed, as his finger 
prints tended to shorn, he committed or participated in the commission 
of the crime. The probative 3-alue of the evidence was, of course, for 
the jury to determine. See S f a t e  v. Fogleman, 201 N. C., 401, 168 
S. E., 336; also, 16 C. J., p. 516, section 1045. 
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T h e  testimony of the  finger p r in t  expert vias competmt  as  evidence 
tending to show t h a t  defendant was present when the  cr ime was com- 
mit ted a n d  t h a t  he  a t  least par t ic ipated i n  i ts  commissior~. See  State z.. 
Combs, 200 N. C., 671, 1.58 S. E., 252. T h i s  eridenc,? n-as properly 
submitted to  the  j u r y  as  tending to show t h e  guilt  of the  defendant. 

T h e  judgment is  affirmed. 
KO error .  

FATI.:TTEVILT,E ISDEPESDEST LIGHT ISFASTRY. ISC., v. SANITARY 
LAUSDRY AKD DRY CLEAKERS, ISC'. 

(Filed 11 December, 1935.) 

1. Ejectment C a- 
Wlicrc lessor lias contracted to sell the lwsed premises and tlie lessee 

rcfnses to vacate, action in ejectment is  properly broughl in the name of 
tlie lessor. 

2. Landlord and  Tenant  D d-lease held t o  trrniinate upon exercise of 
option gircn third person by lessor. 

Tlic lense in question provided tliat i t  was made subject to :in option 
rircli :I third pelson by lessor. A letter vritten by leszees prior to the 
execution of the lcnse in ~ ~ l l i c h  lrssees stated thcy could not obtain a lensc 
witliout :I pioviiion tliat tlicy should vac:ttc upon tlic exercise of tlie 
ol)tioii. n ns :~clmitted in evidence, and therc. \\ ns evident e that upon the 
exercise of the ol~tion by the tliird person and demtlnd for tlie  remises by 
Irsior, lcssccs agreed to vacate. Hcld:  Tlic court's holding, upon agree- 
nic,llt of the 1r:irties to trial by the court. tlmt the leaqe terminated upon 
the exercise of tlie option by the tliird person, is 17 ithout error. the instru- 
mcnt being construed in the light of tlie interpretation giren it  by the 
~ a r t i c s  themselves. 

3. Contracts B a- 
In determilling the meaning of an indefinite or ambiguous contract, the 

constructio~l plnced upoil i t  by the parties tliemselres is to be considered 
by the court. 

,IPPI:AL by defendant f rom Grady,  J., a t  F e b r u a r y  'Term, 1933, of 
C~AIBERLAXD.  -1ffirmed. 

T h i s  n a s  a sunlmary ejectment proceeding, ins t i tu t td  hy  plaintiff 
l e s ~ o r  to eject defendant lessee f r o m  certain premises i n  the  ci ty  of 
Fayet ter i l le .  

Tlie lease, dated S February,  1933, was  f o r  a period of two years  f r o m  
1 Fcbruary ,  1033, ~ r i t l l  r ight  to  lessee to  renew the  lease a t  i t s  expiratioii 
f o r  a11 additional t ~ o  years  a t  a s t ipulated rental,  and  contained th i s  
proTision: "This lease is made  subject to  a n  option to the  United States  
Gorerilment, which has  not yet  espired,  t o  buy said property." T h e  
original lessees, 13. J. Holleman and  C. N. Johnson, assigned said lease 
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to the defendant. Plaintiff, on I1 Solember ,  1932, gave to the Secre- 
tary of the Treasury of tlie tTnited States a "site proposal" or offer to 
sell the clescribed premises for $30,000. and on 26 Septemhcr, 1934, a 
proposal in same form a t  the price of $28,000. There n a s  no time 
limit i11 either proposal. On 1 October, 1934, plaint~ff  n a s  notified by 
the Post Office Dcpnrtrnent that  the Go~ernrnent  mould eserci>e its 
option to purcliase said propertg, arid on I No~enlber ,  1934, plaintiff 
ga le  clefei~daiit nri t ten notice to vacate, nhich cldendant refused to do. 

From an  adrerse juclgn~ent by the justice of the peace, defendant all- 
pealed to the Superior Court. 

I n  the Supcrior Court i t  n a s  agreed that the court might hear the 
eridence, find the facts, arid enter judgmeiit thereon. 

The tr ial  judge fourid the folloning facts: 
'.It is  alleged in tlie c~omplaint and admltted 111 the ansner that  the 

tlefeiicla~lts entered mto said contract .i\lth lino\\ledge of the fact that 
the United States Go~ernmen t  lield an option upon s a ~ d  prope~ty ,  to 
purchase the same, and there is IN attack made by the defendnnt upou 
the vnlldlty or the terms of said option; and the only dcfense set up  by 
the clefendalits is that t h y  ui11 be clarmged 111 a l u g e  sum of money ~f 
they are non requlred to 1 acate said premises. 

"The plamtiff offcrcd In c\ldence t h e  parts of the cori~plailit con- 
tamed 111 'Article ::' thereof, pertaining to the lease alld ~ t s  terms, and 
that p:nt of l ~ a r a g r a l ~ h  3 of the nlisner, 111 so far  '1s i t  atlillittetl ,aid 
allegations; tlie plamtiff also offered said 1ea.e ln e\~dcilce,  u copy of 
nhlch lo liereto attaclicd, marlied bxlubit  ,I, a d  made a l ~ a r t  of this 
judgment; plaintiff a1so offered in  el idencc a letter from tlle cltfenclal~ts 
to B r o n n  and TVllllarns, h o r n e y s  a t  Lax ,  M o r r ~ s  Uuiltlmg, I'hilatlel- 
phla, I'a., elated 16 xo\ember, 1932, in n h i c l ~  they state that they nere  
unable to get a lease upon the property in  question except upon the cou- 
tlition that  a pro\ision he includecl to r acate the same 111 the elcut  that 
a d e  n as made thereof to the Go\ criment, ancl further stntiug that 
such prox  on malies ~t consltlerablj less dcalrable, as there n oultl be 
conridernble e s p c ~ ~ s e  in  moiing a lauiidly, as  nell  as the loss of huai~iess 
xhl le  i t  1s cloied; plaintiff offered certlfied copy of ol~tlon 111at1e by the 
Uriitcd States Go~ern~ne l i t ,  dated I S o ~ e l ~ ~ b e r ,  1932, and also offered 
certlfied copy of 'slte proposal,' dated 26 September, 1934, both of 
nllicll are lltleto attached :nld made a part of these filldings of facts. 

('J. PI. Joue;, commanding officer of tlle p l a i~~ t i f f ,  test~fied that ; ~ f t e r  the 
plaintiii' hncl notified the defendants to T ncate the l~rerniaes, on or about 
1 S o ~ e m h c r ,  1'334, he had a conr ersatioli n i t h  C. 11. J o h ~ ~ s o n ,  l~rcsldent 
of the clefenclant, and n i t h  N r .  Wray, its secretary and tleaqurer, in 
I\ hich the ol~tion of the Go\ ernn~:wt and the contract n ere c l ~ . c u ~ ~ i ,  
and that they both s a d  t h y  ~ ~ o u l d  ~ a c a t e  the l~reruises; he 81.0 te.tified 
that the Go \e rn ine~~ t  lint1 ~ n ~ i s t ( ( l  upon the plaintiff for a cleetl ant1 n'l, 
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ready to exercise i ts  option and to take over the property and pay for the 
same, but that  the plaintiff was unable to do so, because the defendants 
had refused to vacate. 

"There was no evidence offered by the defendant in contradiction of 
any par t  of the plaintiff's testimony or of the plaintiff's documentary 
evidence. 

"Tho court finds as a fact that  the United States Gowrnment, acting 
through its proper departments, is now undertaking to exercise said 
option and to erect upon the property a large, commodious building, 
which is to be a part  of the Fayetteville Post Office, that  the Government 
stands ready, able, and willing to  pay for said property, and will pay 
the contract price, as soon as i t  i s  Iet into the possession of the same; 
that the defendant is in the virongful and unlawful poiwssion of said 
property, and the plaintiff is entitled to a writ of assist~nce,  command- 
ing the sheriff to eject the defendant from said property and to put the 
plaintiff i n  the possession thereof.'' 

Thereupon, i t  was adjudged that  plaintiff was entitled to the imme- 
diate possession of the lands described, and that defendant be ejected. 

From judgment rendered, defendant appealed to this Court. 

Downing & Downing for plaintiff 
Ball & Ball for defendant. 

D ~ v r s ,  J. The facts found by Judge Grady fully support the judg- 
ment. 

Defendant demurred ore tenus that  the comnlaint doefj not state facts 
sufficient to constitute a cause of action. and for that  tnere is a defect 
of parties plaintiff. This cannot be sustained. 

Whwe  lessor has contracted to sell the leased premises and the lessee 
refuses to vacate, action may be properly brought in the name of the 
lessor. S h c l f o n  v. Clinard. 187 N .  C.. 664. 

The provision in the lease that  i t  is made "subject to an  option to 
cnitetl States Government" seems to have been interpreted by the parties 
to mean that  the lease would terminate in the event the United States 
Government exercised its option, and i t  was so found by the court below. 
I n  determining the meaning of an indefinite or ambiguous contract, the 
construction placed upon i t  by the parties tl~cmselves is to be considered 
by the court. Letcis c .  Sunn, 180 S. C., 159;  Lumpkin v. I ~ ~ v o s t m e n t  
Co., 204 N. C., 563. 

Defendant's motion for judgment of nonsuit was properly o~e r ru l ed .  
I t  is admitted that  defendant vacated the  remises in accordance with 

the judgmcnt and is no longer in  possession. 
The  judgment is 
,\firmed. 
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S E C V R I T T  SATIONAT, R A N <  aso LEO H .  H A R V E Y  TRUSTFFS. v. 
TRAVIX,ERS I N S U R A N C E  CORIPASY. 

(Filed 11 December, 1935.) 

1. Insurance O a-Insurer held liable for intrrrst on amount of policy 
from receipt of duc proof of death of insured until paymrnt. 

\Vilere under the terms of a policy of insurance payment is to I)c madr 
to the brneficiary immediately upon receipt of due proof of death of 
insured, the failure of the insurer to make payment until more than a 
year after receipt of such due proof entitles the beneficiaries to interest oli 
the amount from the date of insurer's receipt of due proof, and payment 
of interest will not be escused because payment by insurer w:is delayed by 
reason of the fact that the trust axrce~nent under which the policy was 
assijincd was changed without notice to insurer by adding an indiriilu:~l 
trustee, and the fact that the corporate trustee became insolvent before 
lmyrnent and a substituted trustee :ippointed and insurer did not have 
notice of such substitution until a much later date, insurer having lint1 
the use of the money during the wried of delay. C. S., 2309. 

2. Interest B b- 
A debt d r a n s  interest from the date it becomes due, and nhcn in te~es t  

is not made payable on the face of the instrument. payment of intcrest 
will bc irnposed by law in the nature of damages for the retelltion of the 
principal of the debt. C .  S., 2309. 

,\PPEAL by  plaintiffs f r o m  Pless, J., a t  L ~ ~ g ~ ~ t  Term, 1933, of GI-11.- 
FORD. Reversed. 

T h i s  was  a n  action to recover interest upon a f u n d  derived from nu 
insurance policy. 

B y  consent, the  case was submitted to the  court  without a jury. T h e  
facts  agreed were substantially as  fol lons:  

T h a t  on  or  about  18 Ju ly ,  1930, the  defendant executed and  delivered 
to Charles  Fe l ix  Harvey ,  J r . ,  i ts contract of insurance, by ~ h i c h  i t  cow 
tracted to p a y  t o  the  beneficiaries named therein the s u m  of twelve tliou- 
sand dollars ($12,000) inimediately upon receipt of due  proof of the 
death of Charles Fel ix IIarvey,  J r . ,  dur ing  the continuance of sitit1 
contract.  

T h a t  011 20 August,  1931, t h e  said insurance policy was assigned to 
the N o r t h  Carol ina B a n k  and  T r u s t  Company as  trustee, a n d  i n  accord- 
ance wi th  the terms a n d  conditions of the t rust  deed, notice of whicll 
was given to t h e  defendant. T h a t  on  or about 30 September, 1938, the  
t rust  agreement aforesaicl was canceled and  terminated, i n  accordance 
with i t s  terms and provisions, and  said (.ontract of insurance and the 
proceeds thereof Txre assigned t o  t h e  S o r t h  Carolina Bank  a d  T r u s t  
Company and  Leo EI. Harvey,  Jr . ,  as  trustees by a new trust  agrernwnt 
i n  writing, but  defendant h a d  no notice thereof un t i l  20 February ,  1033, 
on o r  before ~ h i c h  date  due proof of dcatll had  been made. 
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That  Charles Felix Harvey, Jr . ,  the assured, died on 29 January,  1933, 
nhi le  said contract of insurance was in  full force and effect; that  on 
7 February, 1033, the defendant received the proof of death forms from 
the assistant trust officer of the Korth Carolina Bank and Trust  Com- 
pany a t  Raleigh, N. C . ;  that on 9 February, 1933, the local office of 
defendant received from its home office a (.heck for the total amount 
clue urttlcr said policy, which check Tvas payable to the Sor th  Carolina 
Bank and Trust  Conlpany, as  trustee under the deed of trust dated 
20 August, 1031; that  this check was transmitted to the claims repre- 
sentative of defeiidant a t  Goldsboro, S. C. That  on or about 20 Febru- 
ary, 1933, defendant's representative for the first time learned that  the 
trust agreeinent dated 20 August, 1031, was not in force; that i t  had been 
canceld  and a new trust agreement executed in favor of the North 
Carolina Bank and Trust  Con~pany  and Leo H .  Harvey, J r . ,  trustees, 
dated 30 September, 1932; that  thereupon the check or draft  which had 
been issued by the defendant i n  payment of the insurance provided for 
i n  said policy, and which was payable to the S o r t h  Carolina Bank and 
Trust  Company, was returned to defendant by its agent a t  Goldsboro; 
that tl~ereupon, on 20 March, 1933, the  local office of defendant received 
from i ts  home office a corrected rheck payable to the Sort11 Carolina 
B a l k  and Trust  Company and Leo H. Harvey, Jr . ,  i n  trust under the 
deed of trust dated 30 Septembe~,  1932; that on 3 Narch,  1933, the 
Sort11 Carolina Bank and Trust  Company, one of the trlstees nanled in 
the second trust agreement, Ivas insolvent, and voIuntarily subjected 
itself to tlie orders and control of the Bank Commissior~er of the State 
of S o r t h  Carolina; that  on 4 &larch, 1933, a bank holidly was declared 
and t l ~ e  S o r t h  Carolina Bank and Trust  Company was closed and did 
not rcopcn tlicreafter for unrestricted business, That  thereafter, by 
orders of the Coinmissioner of Banks, dated 3 March, 7 March, 20 
i\Iarcli, aiid 22 April,  the said bank was permitted tc operate under 
restrictiolis, v i t h  authority to the trust department to continue to act as 
trustee., provided no funds should be disbul-sed, and thzt  any  fund re- 
ceived for benefit of such trusts after close of business on the last day of 
ulircstricted operation should be held in  a special trust account. That  
thereafter the liquidation of the Kor th  Carolina Bank and Trust  Com- 
pany proceeded, and on or about 1 September, 1933, the plaintiff Security 
S n t i o ~ i a l  Bank IT as organized and began business on 1 S:ptember, 1933 ; 
that tlie Security Sat ional  Bank mas licensed to act a3 trustee by the 
F c t l ~ r ~ ~ l  R c s e r ~ e  Board on 1 5  September, 1033, and by the S o r t h  Caro- 
lina Collimissioner of Banks on 26 September, 1933; that  thereafter 
t l ~ e  Stcuri ty xational Bank requested that the amount of this policy be 
p i d  to i t ;  wlicreupoli, 011 15 February, 1034, a petition was filed by the 
pl,~ii~tifTs licl~eili, allegiiig that the S o r t h  Carolina Bank and Trust Com- 
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pany was insolrent, n a s  being liquidated, and n a s  not in position to act 
as cotrustee under tlie trust agreemrnt, and asking the appointment of a 
new trustee. TS'hereupon, 011 1 Narch.  1934, by order, the Security 
Xational Bank, the plaintiff herein, n a s  appointed cotrustee of the estate 
of Charles Felix Harvey, J r . ,  n it11 the right and poner to r ece i~  e the 
assets of said estate; that  on 10 Ahy. 1934, the defendaut r e w i ~ e i l  
notice that  the Security Sat ional  Bank had been appointed successor 
trustee of the S o r t h  Carolina Bank and Trust Company in the ahole 
entitled matter;  that  on 22 May, 1934, the defendant paid to the Security 
Kational Bank of Greel~qbo~o and Leo EI. H a r ~ e y ,  trustees, the ainouilt 
of eleven thousalld six huncired tnenty-two dollars and se~entp-thrc,e 
cents ($11,622.73), the face ~ a l u e  of the policy, less a loan of three 
hundrcd eight! -tlirec dollars and n i~l i ty- tn  o cents ($393.92), n llicll hat1 
been aegotiatctl by the assured; that  tender of this amount mas not, 
theretofore, made by defendant. The plaintiffs claim that  they are 
entitled to interest on $11,622.73 from 7 February, 1033, until 81 Xay ,  
1934, amounting to nine h u n d r d  dollars and eelentj-five ccnts 
($900.75), together nit11 interest thereon from 21  May, 1034. The 
defendant contends that i t  is not liable for the interest claimed, nor any 
par t  thereof. 

From the facts agreed, the court I,elow was of the opinion the dtfelid- 
ant had paid the insurance viithiii a reasonable time, and rendered judg- 
ment that  the plaintiffs nere  not entitled to recover the interest sucd 
for. From this judgment the plaintiffs appealed. 

Brooks ,  XcLendon & Holderness  for p l a i n t i f s .  
Sapp (e. s a p p  for d e f e n d a n f .  

DEVIK, J. From the facts agreed, i t  is apparent the defendant insur- 
ance company x a s  not reliered of the duty to make payment immediatelj. 
upon receipt of proof of death of the insured in accordance ~ v i t h  the 
terms of the policy, and i t  i s  therefore liable for interest on the fund 
retained by it. 

The  fact that the money was due under the terms of the policy, and 
that i t  was retained by tlie defendant, entitles the beneficiaries to interest 
under the statute. C. S., 2309; Bond v. Cotfon J f i l l s ,  166 K. C., 20. 

There was no controversy as to the amount recorerable, and the de- 
fendant held the fund arid had the use of the money long after i t  n-as 
due and payable. -1 debt draws interest from the time i t  becomes due. 
When interest is not made payable on the face of the instrument, it  is 
i n  the nature of damages for the retention of the principal debt. Kzng 
v. Phillips, 95 K. C., 246; Grocery  Co. v. T a y l o r ,  175 N.  C., 37. 

For  the reasons given, the judgment of the court below must be 
Reversed. 
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STATE v. L. L. LANDIN AND WILLIE BRYANT. 

(Filed 11 December, 1.935.) 

1. Automobiles F &Evidence held sufficient f o r  jury on charge of mnn- 
slaughter.  

Tlic evidence on behalf of the State tended to show that  defendant. 
wl~ile intoxicated, drore his car a t  a speed of 55 to 60 11-iles per hour into 
n city street intersection and struck the rear of another car wliich had 
passed the center of the intersection as  it traveled along the intersectins 
street from defendant's right, that defendant a t  the time was talking nit11 
a passenger in his car and did not see the intersection or the other car, 
mid that  the passenger in defentlant's car died as a result of injuries 
sustained in the collision. Held: The evidence was sufticient to overrule 
drfend:~nt's motion to nonsuit in a prosecution upon an indictment charg- 
ing defendant with the unlawful and felonious slaying of the deceased. 

2. Criminal Law I j- 
On motion to nonsuit, the court is required merely to ascertain whether 

there is any competent evidence to sustain the allegations of the indict- 
ment. 

3. Automobiles F b--Evidence held insufficient for  jury on charge of 
manslaughter. 

Evidence that defendant drove his car into a city stwet intersection a t  
35 or 40 miles per hour, but that  he blew his horn bvfore entering the 
intersection, and thereafter slaclrened his sl~eed, and licpt his car on the 
right side of the street, and that after he had passed the center of the 
intersection the rear of his car was struck by another car enterinq the 
intersection a t  55 to 60 miles per hour from defendant's left, is held in- 
sufficient to be submitted to the jury in a prosecution of defendant on a 
charge of manslaughter for the death of a passenger in the other car 
resulting from the collision, since the negligence of defendant in enterinq 
the intersection a t  an excessive rate of speed had speni, itself and would 
have been harmless but for the intervening negligence of the driver of 
the other car. 

DEVIX, J., took 110 part in  the consideration or decision of this case. 

APPEAL by  defendants f r o m  Williams, J., a t  J u n e  Term,  1935, of 
Wa1;s. 

Cr imina l  prosecution, t r ied upon  indictment charging the  defendants 
IT-ith the  un lawful  and  felonious slaying of Miss R u t h  Ellis.  

I t  is admit ted t h a t  on the  n igh t  of 1 0  March,  1935, a collision oc- 
curred a t  the  intersection of Davie and  E a s t  streets, i n  the  city of 
Raleigh, between a Ter rap lane  automobile, operated by Wil l ie  Bryant ,  
and  a Chevrolet, dr iven by  L. L. Landin.  'The deceased was r id ing  with 
the defendant Landin.  E a s t  Street  r u n s  i n  a northerly a n d  southerly 
direction. Davie  Street  r u n s  i n  a n  easterly a n d  mwterly direction. 
There is  a manhole i n  the center l ine of E a s t  Street,  f o u r  feet nor th  of 
the center of t h e  intersection. A t  t h e  southeast corner of t h e  two streets 
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there is a brick garage which extends up  to the sidewalk on both streets 
and makes what is known as a blind corner. At  the northeast corner of 
said intersection there is a cafe; a t  the northwest corner there are two 
telephone poles and certain billboards; and a t  the southwest corner there 
is  a vacant lot. 

The  evidence on behalf of the State tends to  show that  the Terra i~lane  
operated by Bryant entered the intersection first a t  a speed of 35 or 40 
miles an  hour. I t  v a s  on the north side of Davie Street, going in a 
westerly direction. Bryant sounded his horn before entering the inter- 
section and, according to his testimony, slowed down or slackened the 
speed of his car. 

The  Cherrolet driven by Lalidin approached from the south on East  
Street a t  a rate of from 5.5 to 60 miles an  hour. I t  ran  into the inter- 
section without sounding its horn or lessening its speed, and struck the 
left rear wheel and fender of Bryant's Terraplane a t  a point slightly 
northwest of the manhole. The Terraplane was turned over several 
times. After the impact, the Chevrolet ran  a t  an  angle across the bal- 
ance of the intersection to its left and rammed into a telephone pole a t  
the northwest corner of the intersection, throwing Miss Ellis out of the 
car and causing her death. I t  was further in evidence that  Landin had - 
been drinking and did not see the intersection or Bryant's car before the 
collision. Landin and Bryant were both sererely injured. 

Landin testified that  he had not been drinking and that  he was dririilg 
between 25 and 30 miles an  hour. H e  admitted, h o ~ c r e r ,  that he did 
not see the Terraplane or the intersection before elltering it, as lie and 
Xiss  Ellis were engaged in con~ersa t ion  a t  the time. 

Both defendants demurred to the evidence and mored to dismiss under 
the Mason Act, C. S., 4643. Overruled; exception. 

Verdict: Guilty as to both defendants. 
Judgment as to Landin:  Imprisonment in State's Prison for not less 

than three nor more than six rears. 
Judgment as to Bryant :  Imprisonment in State's Prison for not less 

than eighteen months and not more than three years. 
The  defendants appeal, each assigning errors. 

Attorney-General Seawell and Alssistant dfforney-General Aiken for 
flte State. 

S o r m a n  Gold and Thomas W .  Ru,fin for defendant Landzn. 
TV. H.  Sawyer and Douglass d Douglass for defendant Bryant. 

STACY, C. J. I t  is  not perceived upon what theory the action could 
be dismissed as against the defendant Landin. 8. v. Cope, 204 S. C.,  
28, 167 S. E., 436. There is not only eridence of his reckless tlrixing 
but also of his intoxication; and death as a result of the collision is 



admitted. S. 2'. Dills, 204 R. C., 33, 167 S. E. ,  459. This made it a 
case for the jury SO fa r  as Landin is concerned. S. a. Sfansell, 203 
N. C., 69, 164 S. E., 580. 

I n  passing upon the sufficiency of the evidence, raised by demurrer or 
motion to nonsuit, the court is required merely to ascertain whether 
thcre is any competent evidence to sustain the allegations of the indict- 
ment. S. v. ilIarion, 200 N. C., 715, 158 S. E., 406; 6'. 1 ) .  Cadson, 171 
X. C., 818, 89 S. E., 30;  X. v. Rozintrec, 181 S. C., 535, 106 S.  E. ,  669. 

On the other hand, a careful perusal of the record lt>ares us with the 
impr~mion  that  the demurrer to the el-idence should ha 17e been sustained 
as to TTillie Bryant.  S. e. Satforfield, 198 S. C., 682 153 S. E., 155; 
8. v. Agnezu, 202 N. C., 755, 161  S. E., 578; S. v. Cope, supra; S. c. 
Lancaster, 208 N .  C., 349. 

I t  is true the defendant Bryant may hal-e entered the intersection a t  
an excessire rate of speed, nerertheless his negligence i r  this respect had 
spent itself and would ha re  been harmless hut for the rcxkless driving of 
the defendant Landin. The  Terraplane n a s  on its 13ight side of the 
road, and had passed the center of East  Street before it n a s  struck by 
the Chevrolet. S. a. Satferfielcl, supra: S .  v.  Pulcher 184 S.  C., 663, 
113 S. E., 769. 

The doctrine of insulating the conduct of one, even vhen  it amounts 
to i n x t i r e  negligence, by the intervention of the actir: negligence of a 
responsible third party, has been applied ill n number <of cases. ITaney 
1;. Lincolnfon, 207 N. C., 282, 176 S. E., 573; Baker c. R. R., 205 S. C., 
329, 171 S. E., 342; S, v. Eld~idge, 197 S. C., 626, 150 S. E., 125; 
Brigman c. Const. Co., 192 N. C., 791, 136 S. E., 125;  8. v. TVhaley, 
191 ;\'. C., 387, 132 S. E., 6. 

On Landin's appeal, xo error. 
On Bryant's appeal. Reversed. 

DETIK, J., took no part in the consideration or dccisicn of this case. 

STATE v. LOUIS SflIKN. 

(Filed 11 December, 1935.) 
1. Criminal Law L e- 

Where a new trial is awarded defendant for error ill the admission of 
certain eridcnce, other assignments of error need not bc considered. 

2. Criminal Lmv G r- 
I t  is reversible error to admit testimony of specific :lets of misconduct 

of a material witness for defendant for the purpose sf impeaching the 
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testimony of such \fitness, the State bcing confined to the eenerul reputa- 
tion of the witness in irngeacliinf his I redihility. 

D~T-IS,  J. .  tool; 110 part in thc cunsitle~,:!tion o r  dccision of this c:we. 

A ! ~ ' ~ ~ A ~  by dcfendant f r o m  h'1711,, J., a t  A\pril  Term,  1933, of C i u  IR- 
RUS. S e w  tr ia l .  

T h i s  is  :t cariminal action i n  7vhic.h the d ~ f ~ n t l a n t  h u l s  Slii1111 waq 
tl~c.tl 0 1 1  r n o  intlictnit~lits fo r  murtlcr, one f o r  the muriler of I 3 r ~ t l y  
311 tllill aiitl the otlicr fo r  the murder  of Albert Medlin. TT'itllout objec- 
tion, the two indictments n e r e  consolidated f o r  t r ia l .  

\'Then the  clcfendant was arraigned f o r  trial,  the rolicitor fo r  the  
S t a t e  ai~nouncet l  t h a t  h e  n oultl liot contend tha t  on the PI idence nb11~11 
11c noultl  c~fi'cr fo r  tlic S ta te  t l i ~  tlcfcllclant n a s  gui l ty  of murclcr i n  the  
first tlcgree. hut  tha t  he  ~ v o u l d  ronteail that  the defcndant  i i  g u ~ l t y  of 
n l l ~ ~ t l c ~ r  111 the -ct*ond. tlegrec or of ~nanslaugl i ter ,  as  the j u r y  shoultl find 
the facts  fro111 t h e  e\ idence. T h e  dc~fendant entered a plea of not  guilt^ 
to each indictment. 

-111 thc  e7iclcuc.e a t  the  t r i a l  shoved tha t  ear ly i n  the  lligllt of 2:: 
l I :~ rch ,  1932. n e x  a store i n  the t o n n  of &nnapolis, S. C., thc tlefcnd- 
an t  Loui. Shirin shot and killed both B r a d y  Medliu and Albert Mccllin. 
Thew n a s  el idence f o r  the  S t a t e  tentling to show t h a t  the 11cfend:int 
..hot each defendant with a pi3tol tnice,  a n d  t h a t  the second shot in  
each ca-e n:rs fired by the tlefeiiclant nl l i le  the  deceased r a s  lc;l\lng t l i ~  
place n h c r e  the  first shot n a s  fired, and  that  the wcond 4 o t  il~flictetl 
the f a t a l  u ound. 

T h e  e7 idence for  the defendant tended t o  shorn t h a t  he  shot and kllled 
both B r a d y  &din a n d  Albert N c d l i n  i n  his  self-defense, n h i l r  lie nas  
being assaulted by  both t h e  deceased men, n h o  n e r e  brother.. 

Lu ther  Meslmer testified as  a nitriess fo r  the defendant. 111s testi- 
moriy, n h i c h  n a s  admit ted as e\ idence f o r  the defendant \\ltliout objrc- 
tion hy the State ,  if believed by t h e  jury, shoued tha t  both holuic~des 
n e r e  committed by t h e  defendant i n  his self-defense. 

S. J. Crltz, n h o  h a d  testified as  a ni tness  f o r  t h e  defendant, oil his  
cross-esaminat~oii by the  sohcitor f o r  t h e  State ,  te-tified tha t  he lrne~v 
the geliernl reputat ion of the  nl tness ,  Luther  Mesimer, and  tha t  ~t n a s  
" l ~ r e t t y  good." H e  n as  tlien a s k c ~ l  the  fol loving cluestions by the  
solicitor f o r  the  S t a t e :  

"Q. H o n  m a n y  times has  Luther  Mesimer been up i n  c o u r t ?  
''-1. TWO or three times. 
"Q. In the  last s ix  Sears, hasn't he  been involred in affrays with 

d e a d l ~  ncapons  a t  least half a dozen times, and  isn't tha t  his  reputation? 
"A. I don't know 11ow ninny times-sex era times. 
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"Q. Didn't he serve an  8 months sentence for ail assault with a 
deadly weapon, to wi t :  A knife? 

"A. Yes, sir." 
The  defendant's objections to these questions and them answers thereto, 

all made in apt  time, were overruled, and the defendant excepted. 
There was a ~ e r d i c t  that  the defendant i s  guilty of murder in the 

second degree, as charged in each indictment. 
From judgment that he be confined in the State's Prison for a term of 

not less than fifteen or more than twenty-fire years the defendant ap- 
pealed to the Supreme Court, assigning errors in the tr ial  as appear in 
the case on appeal. 

Attorney-General Seawell and Assistant Aftorney-General d i k e n  for 
the State. 

Htrrtsell Le Hartsell and Clyde R. IIoey for clefendanL. 

COXNOR, J. As the defendant is entitled to a new tr ial  of this action 
for error in the admission of evidence tending to sholv specific acts of 
misconduct by Luther Mesimer, a witness for the defendant, as  evidence 
of his bad character, to be considered by the jury as aj-fecting the credi- 
bility of his testimony, we shall not discuss serious assignments of error 
also urged by counsel for defendant on his appeal to this Court. 

I n  State o. Holly,  155 N .  C., 485, 7 1  S. E., 450, ii is  said that  the 
authorities i n  this State are numerous and uniform t i a t  it  is  error to 
allow cpestions on the cross-examination of a witness a!; to the character 
of the defendant, or as to the character of a material \\itness for the 
defendant, as to specific acts of misconduct of the witness, as  tending to 
affect the credibility of his testimony. I n  the instant case i t  was com- 
petent to show the general reputation of the nitness f l ~ r  the defendant, 
for the purpose of impeaching him. Howcver, eridenc: tending to shom 
specific acts of misconduct by him was not admissible as evidence tend- 
ing to shom that  hi9 general reputation was bad. 

I n  accordance m-ith this principle, x e  must sustaili the defendant's 
assignment of error based on his exceptions to the rulings of the court 
on his objections to questions addressed to the vitness C1ritz as to specific 
acts of misconduct by the nituess Luther Jiesimer. For  this reason the 
defendant is  entitled to  a 

Ncw trial. 

DLTIS, J., took 110 part in the consideration or decisi'm of this case. 
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PHILLIP WT'HITT,ET r. FRASCES TT7HITI,ET. 

(Filed 11 December, 1933.) 

1. Deeds A a- 
d deed esecuted in coiisideratiun of the niarriage of tlie qrantee to 

grantor is supported hy a vnluablr consitleration, and is riot a voluntary 
deed. 

2. Deeds C f- 
h promise by the grantee to take care of tlie grantor so long as they 

both should live is a condition subsequent, and the h r~ach  of the condi- 
tion does not affect the validity of the deed. 

3. Cancellation and Rescission of Instruments A a- 
The grantor may not rescind a deed executed ill consiileratio~l of tlle 

marriage of the grantee to him, since the grantor cannot restore the con- 
cidcration received for the deed. 

.IPIV,AL by plaintiff from XllcElroy, J., at  August Term, 1935, of 
UAIOX. - a r m e d .  

This is a n  action for the ca~icellation of a deed from the plai~itiff to 
the defendant on the allegation that  the execution of the deed by the 
plaintiff n a s  procured by the fraud of the defendant. The action was 
begun on 12 October, 1934. 

-I t  the tr ial  the plaintiff testified as follows: 
"Xy  name is Phillip Tlrhitley. I lack three months of being 89 years 

of age. I have lived in Union County all my life. I have been married 
three times. AIy first two wives are dead. The third time I married 
the defc.iltla~it, who mas the widow Griffin. We were married in May, 
1033. Tl'c had a marriage contract, which was not in writing. She 
agreed to marry  me if I would give her the tract of land described in the 
deed, and I told her that  I would give her the land if she would marry 
me a i d  take care of me as long as she lived, or as long as I live?. We 
wcl.e in the cow shed. She was milking, and we shook hands across tlle 
co~i-'s back. I gave her the land, and we were married the next day a t  
Cl~esterfield, South Carolina. She  lived with me six or seren months, 
arid tllen left my  home. She left me about 1 December, 1933, and has 
not lived with me since. 
"I had a conversation with her the day she left. I told her that  I 

had nu uncle n h o  lived in Stnrily County and that  he lived until he \ras 
105 - e a r s  of age, and then cleared a new ground. I told her that  I 
beliewd I was going to l i ~ e  that  long. When I said that she came up  
and struck me in the eye. My foot slipped, and she beat me over the 
head until she was satisfied. She then quit, and rang the bell, which is 
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near my  porch. Within about thir ty minutes Rufus Liitle came for her. 
She left my  house and has never been back or spoken to me since." 

There was evidence for the plaintiff tending to show that  the land 
conveyed by the deed contains 163 acres, and is  worth $15,000. 

There was evidence for the plaintiff tending to show that a short time 
before she left the plaintiff, the defendant said that  she had married the 
plaintiff unti l  she could do better, that  she did not loire h im when she 
married him, and that  she was not going to stay with the old devil 
(referring to the plaintiff) much longer. 

At  the close of the evidence for the plaintiff the defendant nloved for 
judgment as of nonsuit. The  motion was allowed, rind the plaintiff 
excepted. 

From judgment dismissing the action as of nonsuit the plaintiff ap- 
pealed to  the Supreme Court, assigning as error the order allowing 
defendant's motion for judgment as of nonsuit. 

11. TV. B. Whitley and W .  B. Love for plaintif. 
Vann & iCli7likin for defendant. 

Con-KOR, J. I t  is  well recognized in  the law that  marriage is to be 
regarded and dealt with as a valuable consideration for a contract. See 
Window v. White, 163 N. C., 29, 79 S. E., 258. The deed executed by 
the plaintiff to the defendant in the instant case is, therefore, not a 
voluntary deed. I t  was executed for a valuable consideration. 

The promise of the defendant to the plaintiff that  after her marriage 
to the plaintiff she would live with him and take cart: of him so long 
as both should live is, a t  most, a condition subsequent. T h e  breach of 
the promise by the defendant, if wrongful as contended by the plaintiff, 
does not affect the validity of the deed. See WilZis v. TYillis, 203 S. C., 
517, 166 S. E., 398, and Jackson v. Jackson, 222 Ill., 46, 78 S. E., 19, 
6 L. R. A. (N. S.), 785. 

I n  no aspect of this case is the plaintiff, on the facts sho~vn by the 
evidence a t  the trial, entitled to the e p i t y  of rescission. The plaintiff 
n~anifest ly cannot restore the consideration which he has received from 
the defendant for his deed. See Xay v. Loomis, 14C N .  C., 350, 5 2  
S. E., 728. I n  this case i t  i s  said that  as a general rule a party is  not 
allowed to  rescind when he  is not i n  a position to put the other party 
in sta,fu quo by restoring the consideration passed. 

Since the tr ial  of this action, and pending the appeal to this Court, 
thc plaintiff has died. H. W. B. Whitley, his executor, was duly made 
a party plaintiff in this Court. 

There was no error in the tr ial  of this action. The  judgment is 
Affirmed. 
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STATE v. C. J. BEKTOK. 

1. Criminal Law L e- 
Where it  is determined on ;il)peal that tlefentlant's n~otion to nonsuit 

should hare been alloned, other asriyiime~its of error, relied on for a nev 
trial, need not be considered. 

2. Automobiles C 1-Position of needle on speedometer after rollision held 
no evidence of speed of car at time of collision. 

After the collisiori in question the speedometer on defendant's car rcgis- 
tcred 70 miles per hour. the speedometer haying stuck ant1 wnscd to func- 
tion as  a. result of the collision. Held: Whether the ncedle on the speed- 
ometer fell or rosc after the collision is a matter of sl)ec.uliition and con- 
jecture, and its position after the collision is no eriile11c.e t11:lt tlefc~ndm~t 
was driving 70 miles per hour at  the time of the c.ollision. 

3. Automobiles G b- 
In this prosecution for I~omicide for the death of dec.rnsrd, l i i l l<~d  in 

an automobile collisioi~, clefeiidunt's motion to nonsuit should have been 
allo\~ecl, there being no eritlcncc that the cc~lliaion was c.aused by the 
culpable negligence of defendant. 

APPEAL by defendant f r o m  Tl'illzanu, J., a t  August  Tenl l ,  1933, of 
C o ~ u ~ r s u s .  Reversed. 

This  is a cr iminal  action ill which the defendnxt 11 aq tried on a n  
irldictment i n  which i t  n7as charged t h a t  on 20 J a n u a r y ,  1935, nt and i n  
Columbus County, 9 o r t h  Caroliua, t h e  defendant C. J. Benton did kill 
and murder  L. E. Hooks. 

W h e n  the defendant was  arraigned for  trial,  the  solicitor fo r  the S ta te  
ainiounced t h a t  on the evidence which lie n o u l d  offer f o r  the  S ta te  he 
~ o u l d  not contend tha t  the defendant was gui l ty  of murder  i ~ r  the  first 
degree, hut t h a t  he nould  co i~ tend  t h a t  t h e  defendant was gui l tx  of m u r -  
der i n  the second degree, or of mmielaughter, as  t h e  ju ry  should finti the 
facts  f rom all the  evidence. T h e  defendant entered a plea of riot guilty. 

T h e  e ~ i d e n c e  for  the S t a t e  showed tha t  some t ime between 2 ant1 3 
o'clock on the morilirig of 20 J a n u a r y ,  1933, there was a collision on a 
highv-ay i n  Columbus County, b e t ~ ~ e e n  a n  automobile d r i ~ c n  by the  
defendant C. J. Benton a n d  a n  automobile driven by the  deceased, L. E. 
Hooks, and  t h a t  t h e  death of the  deceased was the rrsul t  of pcwonal 
injur ies  caused by  the collision. 

J. R .  Pridgen,  a witness f o r  t h e  State ,  testified as  follows: 
"I a m  a member of the  S t a t e  H i g h w a y  Pa t ro l ,  and was  called to the 

scene of t h e  wreck i n  which M r .  Hooks lost h i s  life. I arr ived on the 
scene a t  about 3 o'clock on the morn ing  of 20 J a n u a r y ,  1935, and made 
a n  investigation. I found the dead body of M r .  Hooks i n  the automo- 



28 I N  THE S U P R E M E  COURT. [209 

bile which he was drivine a t  the time of the collision. This automobile 
L. 

was on the right side of the high~vay going in  the -d iwt ion  in which 
Mr. Hooks was driving. I t s  left fender and left f ~ o n t  wheel mere 
broken off. The steering wheel was broken. A part of the steering 
wheel was sticking in a tire on the automobile which tke defendant was 
driving at  the time of the collision. This  automobile hiid swung around 
after the collision, and was standing on the right side of the highway 
going in  the direction in  which the defendant was driving. I t  had 
turned orer and stopped about ten steps from the point of its impact 
with the deceased's automobile. which was near the center of the hiah- " 
way. I observed the speedometer on defendant's automobile. I t s  lieeclle 
mas hung and was pointing to seventy, that is, seventy miles per hour. 

"About two days after he left the hospital the defendant, who was 
injured in the wreck, told me that when he first saw the deceased's auto- 
mbbile approaching him on the highway its lights were not burning, and 
that a t  first he started to pass on his left, but quickly changed his mind 
and passed on his right. 

"The automobile which the deceased was driving at  the time of the 
collision was an  old Chrysler roadster, 1927 or 1928 model. The de- 
fendant was drivine: a Ford V-8." " 

At  the time of the collision, the deceased was driving alone; the 
defendant had two companions in his automobile. Neither of the latter 
was called as witness. The defendant did not offer evLdence. 

The jury found that the defendant is guilty of involuntary nlan- 
slaughter. 

From judgment that he be confined i11 the State's Prison for a term 
of not less than eighteen months or more than four yea]-s, the defendant 
appealed to the Supreme Court, assigning as error the refusal of the 
court to allow his motion for judgment as of nonsuit, and other errors 
as appear in  the case on appeal. 

Attorney-General Seawell and Assistant Attorneys-General Aiken and 
Bruton for the State. 

Tucker $ Proctor for defendant. 

COXNOR, J. As there was error in the refusal of the trial court to 
allow defendant's motion at  the close of all the evidence for judgment 
of nonsuit, we shall not discuss other assignments of error urged by 
counsel for defendant as entitling him to a new trial. 

The evidence tending to show that the needle on the speedometer on 
defendant's automobile, after the collision, which wrecked both automo- 
biles, pointed to the figures "70" on the dial, while admissible to show 
the condition of the automobile after the collision, has no probative 
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value as evidence to show the speed a t  which the defendant \$as driving 
his automobile a t  the time of the collision. The  needle was hung, show- 
ing that the speedometer w a s  injured by the collision, a i d  ceased to 
function. Otherwise, it  would have fallen to the figure "0" when the 
automobile stopped. Whether the needle 011 the speedometer fell or rose, 
after the collision, is a matter of conjecture and speculation. I t s  posi- 
tion on the dial after the collision, and the resulting injury to the 
speedometer, has no value as evidence showing the speed a t  nliich the 
automobile was driven before its collision with the automobile of the 
deceased. 

As there was no evidence a t  the trial of the action tending to sllow 
that  the collision of the two automobiles, and the resulting death of the 
deceased, was caused by the culpable negligence of the dcfendalrt, the 
action should have been dismissed. 

The judgment is  
Reversed. 

G. E. \T'II,I,IABIS r .  DIXIE CHETROLET CORIPASP ET AI 

(Filed 11 December. 1935.) 

1. Sales H a-Where article is worthless for purpose for which manu- 
factured, retailer mag recover from manufacturer regardless of terms 
of warranty. 

Wlicre the article sold is nut reasonably fit for the use for IT-llich i t  \\-as 
intended there is a total failure of consideration, and the purchaser nlny 
recorer from the retailer, and the retailer may recover from the manu- 
facturer, regardless of the terms of warranty prescribing the t ime \vitliin 
which the article must be returned to thc manufacturer after tiiscorer?. 
of defect therein, the warranty not being binding, since it fails with 
the entire contract for want of consideration. 

2. SamcDirectcd verdict on issue of reasonable fitness of article sold for 
purpose for which it was made held error. 

I t  is error for the court to direct a verdict on the issue of whetlrer the 
automobile sold was reasonably fit for the purpose for \\hich it IT-as in- 
tended ulron eritlence that the engine was clefcctive, the scope of the issue 
being broader than a breach of warranty, and the question being for the 
cleterrnination of the jury. 

APPEAL by defendants Che~ro le t  Motor Company and General Xotors 
Corporation from Grady, J., at  March Term, 1935, of C U ~ ~ B E R L A S D .  

Civil action, tried upon the f o l l o ~ ~ i n g  issues: 
"1. Was the Che~ro le t  automobile, sold by Dixie Chevrolet Company, 

Inc., to the plaintiff, defective in material or workmanship a t  the time 
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WILI.IA&IS 2.. CREVROLI~T Co. 
-- 

of its clel i~ery to the plaintiff, so that i t  mas not reaso ~ a b l y  fit for the 
use for which it was intelided? -1. 'Yes.' 

"2. Did the defendant Dixie Chevrolet Company, In(>., purchase said 
automobile from its  codefend:mts under the terms of t ~ e  selling agree- 
melit, as alleged in  the answer? A. 'Yes.' 

"3. I f  SO, x a s  said automobile defectire in material ar norlmmnship 
at the time i t  v a s  received by the defendant Dixie Chevrolet Compnliy 
frorn its codefendant? A. 'Yes.' 
"4. I f  so, was said automobile returned to the defei dants Chevolet  

Motoi+ Company or General hfotors Corporation withill 00 days from 
the d ~ t e  of its delivery to tlie plaintiff, or before the same had been 
driven four tliousand miles? A. lKo.' 

"5. I f  not, did Chevolet  Xotor Company arid General Motors Corpo- 
ratio11 11 aive the provisions of the written contract, aftei being iiifornied 
of such defect 111 nlatcrial or worlrnlanship? A. 'yes.' 

"6. TTllat damages, if any, is the plaintiff entitled t ,  recover of the 
ciefenclalit Disie Chex rolet Conlpany ? h s ~ i  er : '$200.00.' 

( (7 .  What damages, if any, is Dixie Chwrolct C o n ~ w ~ n y  entitled to 
recover of tlie Cllevrolet Motor Company aud Gcneral Motors Corpora- 
t ion? A. '$200.00."' 

I t  is in evideiice that the engine of the auiomobile purchased by plain- 
tiff' was de fec t i~e  and that  a new engine nould cost ahout $200. Tlle 
original purchase price of the car was $733.00. The condition of tlie 
el~gine n a s  reported to the seller, the Dixie Compa~iy,  and i t  in turli 
reported the matter to the dealer, the Che\rolet Company, an3  a me- 
cli:~nic n a s  sent froin Charlotte to Dunn, S. C., to reiileclp the defect, 
which he was not able to accomplish. 

Tlic court instructed the jury that, as counsel for the Dixie Conlpaiiy 
had admitted on the argument, "the car was defective a t  the time, it 
~ i o u l d  be your duty to answer the first issue 'Yes.' " Exception by the 
other defendants. The Dixie Company has not appealed. 

Tlic 1rincipal question debated on the appeal was whether the Dixie 
Company is elltitled to judgment over against its codefendants under the 
"Cl ie~ rolct Standard Warranty," which provides : 

" T l ~ e  lnanufacturer warrants each new motor vehicle . . . to  be 
free from defects in material or norkmarlship under uornial use and 
service, its obligation under this warranty being limited to making good 
a t  its factor1 any part  or parts thereof which shall, within 00 days after 
delivery of such vehicle to the original purchaser or before such vehicle 
has been driren 4,000 miles, whichever event shall h s t  occur, be returned 
to it," etc. 

I t  is admitted that  the defective parts  were not returned to the manu- 
factuier nithiii ninctg days af ter  delivery, or before tlie car had been 
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t h i ~  cn 4,000 miles, hut the contention is that  thme  pro^ isions were 
~rairecl by sentling a mcchanic to repair the automobil~.  Tlw appealing 
defendants rely upon t l ~ e  tlecirioris in Gzhbs 7 . .  Y l y r r z o ~ t f h  X o f n v  Corp . ,  
203 ;2'. C., 331. 166 S. E., 74. and F o ~ d  ?;. Wil l y s -Orer lun t l ,  In(.., 197 
AT. C., 147, 147 S. E.. 822. 

From judgnirnt on the rerdict, the Chevrolet Xotor Company :nid 
General IZotors Corporation appeal, assigning errors. 

I. R. Il'illianzs a n d  Eose  ie. L y o n  for  appellee,  D i x i e  C h ~ c r o l e f  C o m -  
pany .  

Cansler  (e. Cansler  f o r  a p p e l l a n f s ,  C h e r r o l e f  C o m p a n y  ant7 Grneral  
J Io i  om.  

STICY, C. J., after  stating tlie case: The  full significance and iinport 
of tlie first issue seems to hare  been orerlooked on all hands. I f  the 
autoniobile purchased bv the plaintiff ne re  so defectire "that it Tras not 
reasonably fit for tlie u>e for nliicll it  x a s  intended," then the plaintifi' 
T\-oultl be entitled to recorer of tlie seller for n a n t  of consideration. 
Szclft ie. Co. v. S ? y d l e f f ,  192 X. C., 330, 135 S. E., 141; Registel .  C'o. I , .  

Bradshazc ,  174 S. C., 414, 93 S. E., 898; D e l t T i f t  c. B e m y ,  134 U. S.. 
306; 6 R. C. L., 684, e f  spy. Similarly, the seller ~ rou ld  he entitled to 
recover over against the dealer or  manufacturer, irrespective of the 
terms of the contract of warranty. d s h f o r d  v.  S h r a d e r ,  167 S. C., 45, 
83 S.  E., 29. I t  is believcd that  a (wrenant, liov-ever exprewed. must bc 
regarded as nude pact,  and not bi~liling in l a ~ r ,  if foundcd qoltly upon 
colisidcratiolis nhicli tlic la\\- holds altogether ilisufficiellt to crcnte a 
legal obligation. ITufcllel l  v. Odonz,  19 S. C., 302. "If it (tlie article 
sold) be of no d u e  to either party, it  of course callnot he the basis of a 
snle"-Ll,she, J . ,  in J o l i m f m ~  i.. S m i f h ,  86 Ti-. C'., 198. The refusal to 
x-nrrant against worthlessness viould fall with the balance of the sup- 
posed contract for n a n t  of consideration. F u r n i t u r e  Co .  v. X f g .  C'o., 
169 K. C., 41, 85 S. E., 35 ( I l e a r s e  case ) .  

So long as the first issue stands, i t  i s  not worth vhile to comider the 
other questions debated on brief. There v a s  error, hovever, in directing 
a verdict on this issue, considering the breadth of its terms, and for 
~rl i ich a new trial must be awarded the appellants. I t  is  so ordered. 

Kew trial. 
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STATE AXD ROXIE ROYAL v. BILL PARKER. 

(Filed 11 December, 1935.) 

1. Criminal Law L g- 
The State may appeal in criminal prosecutions from judgment for de- 

fendant upon a special verdict, upon a demurrer, upon a motion to quash. 
and upon arrest of judgment. C. S., 4649. 

2. Bastards B c- 
A parent may be prosecuted under N. C. Code, 276 ( a )  for willful failure 

to support his illegitimate child begotten and born before the effective date 
of the statute, the offense being the willful failure to sugport an illegiti- 
mate child, and it being sufficient if such willful failure occur after the 
ei'fectire date of the statute. 

3. Indictment C a- 
The court may not adjudge the defendant not guilty upon sustaining 

defendant's demurrer to the indictment, the defendant being entitled only 
to his discharge upon judgment sustaining his demurrer. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by the State and Roxie Royal from Grady, J., at  August 
Term, 1935, of S a a r ~ s o ~ .  Re~er sed .  

This  is a criminal action, brought against the defendant i n  the re- 
corder's court of Sampson County, N. C. I t  was a chltrge under N. C. 
Code, 1935 (Michie), sec. 276 (a)-('Any parent who willfully neglects 
or who refuses to support or maintain his or her illegitimate child shall 
be guilty of a misdemeanor," etc. 

The above act mas ratified on 6 April,  1933. Public Lams 1933, ch. 
228, see. 12. Roxie Royal gave birth t o  a11 illegitimate child on 8 Feb- 
ruary, 1933, prior to the ratification of the act on 6 April, 1933, and 
charged defendant with the paternity of the illegitimate child. 

The record discloses: "Hon. R. L. Herring, judge of the recorder's 
court, tried said case on 25 April, 1935, and the defendant having de- 
murred to said warrant, said recorder rendered judgment in favor of the 
defendant, sustaining said demurrer," etc. 

The judgment of the recorder's court is as  follows: "The defendant, 
through his counsel, having entered a demurrer to the said indictment, 
and the court being of the opinion that  the criminal offense charged in 
said indictment cannot be maintained under the provisions of chapter 
228 of the Public Laws of 1933, which was ratified on 6 April, 1933, the 
demurrer of the defendant is sustained, and the defendmt is discharged. 
This 2 5  April, 1935. Richard L. Herring, Recorder." 

From the foregoing judgment the State and prosecutrix excepted, 
assigned error, and appealed to the Superior Court. 
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The case came on for hearing before Grady, J., who rendered the 
judgment, in part  : '(Vpon the lam as i t  is unclerstood by the court, it is 
ordered and adjutlged that the defendant is ]lot guilty, and the judgment 
of the recorder is affirmed. This 15 August, 1935. Henry  Grady, 
Judge presiding." 

The State and Roxie Royal excepted, assigned error to the judgment, 
and appealed to the Supreme Court. 

Attorney-General Seawell and Assistant Attorney-General dilien for 
the State. 

Rufler CE Butler for Rosie Royal. 
Faircloth & Fishe7- and P. D. Herring for defendant. 

C ~ a ~ r t s o s ,  J. N. C. Code, 1935 (Michie), section 4649, is as fol- 
Ions: "An appeal to the Supreme Court may be taken by the State in 
the folloning cases, and no  other. TT'here the judgment has been given 
for the defendant-(1) Upon a special verdict. ( 2 )  Upon a demurrer. 
(3)  Upon a motion to quash. (4) Upon arrest of judgment." 

I n  the recorder's court of Sampson County the defendant demurred 
to the charge set out in the ~ m x r a n t .  The judge of the recorder's court 
susttiiiled the demurrer. The  State appfaled to the Superior Court on 
the demurrer. The  judgment of the rworder was affirmed and the de- 
fendant ordered and adjudged not guilty. The  State then appealed to 
the Supreme Court. The illegitimate child n a s  begotten and born be- 
fore the passage of the act-6 April, 1933-but the charge by the State 
is that  he willfully neglected and refused, after the passage of the act, to 
support his illegitimate child. 

I n  State c. Xansfield, 207 N .  C., 933 (236), speaking to the subject, 
it  is said:  " I t  is immaterial when the child n a s  begotten. I t  n-as borli 
after the passage of the act and the offense is the willful neglect or refusal 
to support a i d  maintain his or her illegitimate child. See S.  v. Cook, 
post, 261; S.  I.. Hend~rson, posf, 258." Stafe .c. Illorris, 208 N. C., 44. 

The present charge i s  defendant's willful neglect or refusal to support 
his illegitimate child after the passage of the act-it is immaterial when 
the child x i s  begotten or born. The  court below "ordered and adjudged 
that the defendant is uot guilty." This could not be done upon a 
demurrer. 

Fo r  the reasons given, the judgment of the court below is 
Re~er sed .  

DEVIN, J., took no part in the consideration or decision of this case. 
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STAT13 v. ED GBDDY, ARNIE CARLYLE, LUTHER SMITH, A X D  ROBERT 
COMER. 

(Filed 11 December, 1935.) 

Rec*civing Stolen Goods B c-Evidence held insufficient to overrule motion 
t o  nonsuit on  charge of receiving stolen goods. 

Evidence tending to show that the prosecuting nitness had several 
twenty-dollar bills in his possession, to the 1mowledg:e of defendants, 
while riding in an nutomobile with defendants, that  the next morning his 
ml?ncy \\as gone, thnt he went to the house of appealing defendant. ~ v h o  
gave him a twenty-dollar bill upon being informed of the loss or theft of 
the moncy, the appealing defendant stating that he supposed i t  belonged 
to the prosecuting witness, with testimony of the appealing defendant that 
he did not knon before the conversation thnt prosecutins witness had 
lost any money, and that  he had found the twenty-dollar bill on the 
g ~ o u n d  a s  the  party got out of the car to go into a filling station, is held 
insu13cient to be submitted to the jury on the issue of appealing defend- 
ant's guilt of receiving stolen goods knowing a t  the time they had been 
stolen. 

AFI>EAL by defendant Gaddy  f r o m  Slzaw, Emergency .rudgc, a t  August  
Special Term,  1935, of XOORE.  Reversed. 

T ~ P  defendants Ed Gaddy,  h n i e  Carlyle, and  two others were in-  
dicted f o r  t h e  larceny of a sum of money f r o m  M. G. Pilson, wi th  a 
second count i n  t h e  bill charging the defendants with receiving said 
p r o p r t y  Iinowing i t  to  have  been stolen. T h e  defendant  Carlyle was 
convicted of larceny and did not appeal.  

Defeudant  Gaddy  was  found gui l ty  of receiving stolen goods knowing 
them to haye been stolen, and  f r o m  the  judgment thereon appealed. 

Thl. other defendants named i n  the  bill were not on t r ia l .  
Defendant  Gaddy  moved f o r  judgment of nonsuit a t  t h e  close of the 

State's evidence a n d  again a t  the  close of all  the  evideree, and  excepted 
to the  overruling of these motions. 

Attorney-General Seawell and Assistant Attorneys-General Aiken and 
Brufon for the State. 

W .  R. Clegg for the defendant Gaddy. 

DEVIN, J. T h e  appeal ing defendant 's exception t o  t h e  overruling of 
his motions f o r  nonsuit challenges t h e  sufficiency of the  evidence to  war- 
r a n t  h i s  conviction for  receiving stolen goods knowing them to have 
been stolen, a n d  upon  a careful  consideration of the evidence, as shown 
by the  record before us, we  reach t h e  conclusion t h a t  there was not suffi- 
cient evidence to  be submitted t o  t h e  j u r y  upon the  second count in  the  
bill, t o  w i t :  Receiving stolen goods knowing them to have been stolen. 
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The jury by their verdict ha re  acquitted him of the larceny cliarged in 
the first count. 

The  record shows that the Sta te  offered the following evidence, in 
substance, i n  support of the charge: 

The prosecuting witness Pilson testified that  on a Saturday night in 
January,  1934, he had seven twenty-dollar bills on his person, that  he 
n a s  under the influence of intoxicating liquor, that  he got in an  auto- 
mobile ~ v i t h  the defendants Carlyle, Smith, Comer, and Gaddy, and 
drove to Charley Boaz's filling station near Cameron; that he showed 
his money and tried to  leave i t  with Boaz for safekeeping, but they told 
him to keep his  moncy, as they were going to take him home, and he 
got i n  the car with them; that  later he got out of the car again with 
the intention of giving liis money to Boaz, but Carlyle took him by the 
shoulder and said:  ( 'So  use to give u p  your money, \ve are going to take 
you home non7;" that he x e n t  back and got i n  the car and they drove 
off; that Carlyle and Comer mere on the front seat with him, and Smith 
and Gaddy nere  in the rumble seat; that Carlyle and Comer took his 
money from him nhile he was in the ca r ;  that on tlie folloning Tuesday 
lie nen t  to Gaddy's house and told of his loss and made inquiry about 
his money, and Gaddy said he knew nothing about the larceny, and said : 
('I reckon I hare  got $20.00 of your money. I suppose it is  yours-it is 
in the house," and he went in tht. house :1nd got it and gave i t  to him, 
and said he found it on tlie running board a t  Lakeview a t  Garner's place. 
Witness testified that was the only money lie ever recovered. 

D. 11. Garner, a nitness for the State, testified, in substance, that on 
Sunday morning folloning the alleged larceny he s a v  Carlyle, Comer, 
Smith,  and Gnddy a t  his lunch stand in Lakerie~i-;  that Carlyle came in 
the back of his place, and he saw him qmoothing out six t~wnty-dollar  
bills; that Gaddy n-as not present wllen Carlyle n a s  counting the money. 

The defendant Gaddy testified ill his own behalf that  lie didn't know 
at the time that  Pilson had lost any money; that nhen  they got down to 
Garner's place Sunday morning those in the front seat got out and 
started in the filling station, and then he got out and happened to look 
on the ground arid saw a twenty-dollar bill lying there, and picked it up 
and put it in his pocket. 

This exidence, though i t  may give rise to conjecture and suspicion, is 
not of sufficient probative force to be submitted to the jury on the charge 
of receiling stolen goods knolririg them to have been stolen, and the 
motion for nonsuit should have hem allowed. Tt'iftkozcsky v. Tt'asson, 
71 N .  C., 451; Stafe v .  Tt'kife, 59 K. C., 463; Sfate v. Oakley, 176 -1'. C., 
h - -  
( 2 s ;  State v. Xelton, 187 S. C., 451; Stafe c. Sfafhos ,  208 N. C., 456. 

Fo r  the reasons giren the judgment is 
Reversed. 
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GURNEY P. HOOD, Co~rnrrssrose~ or BASKS OF' T H E  STATE OF SORTII CARO- 
IISA. EX REL. THE UNITED BANK AND TRUST COMPAXY: A. G .  
SJIALL, LIQUIDATISG AGEST OF THE EXITED BASK AS11 TRUST COM- 
P A N Y  (TV. P, DYER. JR.. SLTI~~TITLTED F O R  *i. G. SRIALI;), A S D  RECOX- 
STRUCTIOS FINANCE CORPOIIATIOS, v. PROGRES1317'E STORES, 
INC., R. E. BOBBITT, R. T. HOWARD, asn  DEWEY H. COOPER. 

(Filed 11 December, 1935.) 

1. Venue A d-Action on note held properly instituted in county of resi- 
dence of liquidating agent of insolvent payee bank. 

An action on a note by the Commissim~er of Banlts and the liquidating 
agent of an inso1~-ent bank, the payee of the note, and the Reconstruction 
Fimnce Corporation, tlie plcdwe of the note. is properly broucht in the 
county in ~vl~ich  the insolvent hank is situate and of ~vhich the liquidating 
agent is a resident, and defendants' motion for chance z~f venue to the 
county of their residence is properly refused. N. C. Code. 446. 469. 21s 
(c )  ( 7 ) .  

2. Bills and Notes H a-Under facts of this case, pledgor and pledgee of 
note held entitled to maintain joint suit against rnakel's. 

In an action on a note executed to a bank, the liquidat~ng agent of the 
payee bank and the Reconstruction Finance Corporation. to which the note 
had been pledqed :IS collateral security, may jointly sue the makers of 
the note. 

APPEAL by defendai~ts from .JIcElro!/, J . ,  at April l ' c r n ~ ,  1925, of 
GITLFORD. Affirmed. 

This was a cir i l  action, heard before his Honor, P. A. NcElroy,  judge, 
a t  the April Civil Term of Guilford Superior Court, 1933, upon a 
motion of the defendants for a change of renue. 

I n  February, 1033, the United Bank and Trust  Conlpany, a S o r t h  
Carolina banking corporation, with its principal p1n.e of business 
in the city of Greensboro, Guilford County, North Carolina, closed its 
doors, and the management of the assets and affairs of the said bank 
was assumed, for the purpose of liquidation pursuant to  the S o r t h  Caro- 
l ina banking laws, by Gurney P. Hood, Commissioner of Banks. At 
the time of tlie institution of this action, A. G. Smal.' was the duly 
appointed, qualified, and acting liquidating agent of the said bank, and 
was a resident of Guilford County, North Carolina. 

unto This suit was instituted upon a note executed by the cefendant.: 
the United Bank and Trust  Company in November, 1932, and by the said 
b a l k  pledged to coplaintiff Reconstruction Finance Corporation as secur- 
ity for a n  indebtedness of the Cnited Bank and Trust  Coinpany unto the 
said corporation, which said indebtedness a t  the time of the institution of 
this action exceeded the amount of the note inrolved in this suit. 
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Subsequent to the commencement of this action, W. P. Dyer, Jr., was 
duly substituted as party plaintiff in behalf of A. G. Small, the said 
Dyer having been duly appointed and having qualified as successor 
liquidating agent to the said Small. W. P. Dyer, J r . ,  was at the time 
of the substitution as party plaintiff, and is a t  the present time, a resi- 
dent of Guilford County, North Carolina. Reconstruction Finance Cor- 
poration is  a corporation created by the Congress of the United States, 
with its principal office in the city of Washington, D. C., and with its 
principal Korth Carolina office in  the city of Charlotte, Mecklenburg 
County. 

Under the facts as stated above, both the clerk of the Superior Court 
of Guilford County and subsequently the presiding judge were of the 
opinion that  Guilford County Tvas a proper renue for the trial of this 
cause, and, therefore, declined to grant  the defendants'  notion for change 
of venue to Lee County, S o r t h  Carolina, nliere the defendants reside. 

The defendants excepted and assigned error and appealed to the 
Supreme Court. 

S m i t h ,  W h n r t o n  d I l z ~ d g i n s  for plaintif ls.  
G a v i n  & Jackson  for defendants .  

PER CURIAX. N. C. Code, 1935 (Michie), section 446, in part, is  as 
fo l lom:  "Every action must be prosecuted in  the name of the real 
party in interest," etc. 

Section 460 : ( ' In all other cases the action must be tried in the county 
in ~ ~ h i c h  the plaintiffs or the defendants, or any of them, reside a t  its 
commencement; or if none of the defendants reside in the State, then 
in  the countp in which tlie plaintiffs, or any of them, reside; and if n o w  
of the parties reside in the Stat(', then the action may be tried in any 
county which the plaintiff designates in his summons and complaint, 
subject to the power of the court to change the place of trial, in  the cases 
pro1 ided by statute." 

Section 218 (c)  ( 7 )  is, in part : "Upon taking po~session of thc a sv t s  
and business of any bank by the commissioner of banks, the commis- 
sioner of baiiks, or the duly appointed agent, is authorized to collect all 
moneys due such bank, and to do such other acts as are necessary to 
conserre its assets and property, and shall proceed to liquidate the affairs 
thereof, as hereinafter provided. The cornlnibsioiier of banks, u r  the  
d u l y  appointed agent ,  shall collect a71 debts due  and  c laims belonging t o  
S U C J L  bank ,  b y  sui t ,  if necessary;" etc. (Italics ours.) 

The liquidating agent was a resident of Guilford County, S. C., and 
the statute, szlpra, gare him the right to institute the suit. The Cilited 
Bank and Trust  Conipany, nhen it closed its doors, was doing a banking 
business in  Guilford County, slid tlie liquiclating agent en: necessifate 
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was there to  close u p  the  affairs  of the insolrent bank. T h e  pledge of 
defendants'  note  by  United B a n k  and  T r u s t  Company as  collateral to  
t h e  Reconstruction F inance  Corporat ion does not mil i ta 'e  against t h e  
l iquidat ing agent being a p a r t y  plaintiff. W e  think,  under  the facts  
a n d  circumstances of this case, the  pledgor and  pledgee a r e  both inter- 
ested i n  the action a n d  necessary part ies  to  i t .  T h e  note in controversy 
mas assigned a s  collateral to t h e  Reconstruction F inance  Corporation. 

F o r  t h e  reasons given, the  juclginent of the court below ; s  
Affirmed. 

STATE v. J. D. Rlc1,EAN. 

(Filed 11 December, 1935.) 

1. Criminal Law I f- 
I t  is not error for the court to consolidate for trial three indictments 

each charging defendant with ciil1)ezzlement from his eml~loper on sepa- 
rnte specified dates. C. S., 4022. 

2. Criminal Law I j- 
On a motion to nonsuit the court is required to ascertain only if there 

be any competent evidelice sufficient to go to tlie jury, thch weight of the 
evidence being for the jury. 

3. Enlbezzlement A b-Fraudulent intent is essential elenlent of embez- 
zlement. 

Fraudulent intent is a necessary element of the statutory offense of 
ernbczzlement, C. S., 4265, and tlie State must prove such intent beyond 
n re:isonable cluubt, but direct proof is not nccessary, it  being sufficient 
if facts and circumsta~~ces are shown from which it  may be reasonably 
inferred. 

4. Same: Embezzlement B c-Evidence of fraudulent intent held suffi- 
cient in this prosecution for embezzlement. 

l'rauclulent intent nithin tlic meaning of the stntute defininq embezzle- 
nient is the intent to willfully or corruptly use or inisap1) g tlic property 
of another for purlloses other than that for vhich it is held, and evidence 
t?ntling to show tliat defendxiit, \\ithour: :lurliorization. :~]q)lied funds of 
his c~niployer to his o n n  use, althouqh dcf(,ndant twtifietl that lie used 
the funds to pay a debt due him by his employer, is sufficient to he sub- 
mitted to the jury on the question of fraudulent intent. 

5. Embezzlement B c-Exclusion of testimony of defendant that prose- 
cuting witncss obtain value for money appropriated held not error. 

A ~ I  esce~t ion  to tlie refusal of tlie cowt fo permit the defend:~nt. on 
trial for cmbezzlcment, to testify that ilic l)rosecutiny \vitncss obtui~ietl 
full value for tlic money aggropriatetl by defendnnt will 112t be sustained 
 lien it appears that defendant testified as  to every fact r e l n t i ~ c  to thc 
tr:~1isaction, the testimony sought to he introtluced by defendant being of 
a conclusioli from such facts. 
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6. Criminal Law I g- 
Exceptions to  the s t a t e m ~ n t  of the contentions of tlle parties will not be 

sustained when the  objections a r e  not 1)rouglit to the attention of t he  t r ia l  
court in a p t  time. 

L l ~ ~ ~ ~ ~ ~ ,  by defendant f r o m   haw, Ernrrgcncy Judgc, a t  Alugus t  Spe- 
cial Term,  1935, of X o o n ~ .  N o  error .  

T h e  grand  j u r ~  rrturnetl tlirce bills of ilitlictment chargilig d(1fendant 
n i t h  the e r n h e ~ ~ l e m e n t  of c e r t a i l ~  sums f r c m  the  Central  ( 'arol ina Oil 
Company,  Inc. ,  on three different occasions. 

I t  n-as admitterl tha t  a t  the  tinir alleged defendant  v a s  the v c r e t a r y -  
t reasurer  of the oil conip:n!g, a col-porntion, and tha t  on I 3  March,  
1031. llc dren- a cllcck on tlic company's f u n d  111 the  wlil of 62,000 i n  
f a l o r  of P a g e  Trubt  C'ornpanr-, and  tlint on G J I a y ,  1931, 1 1 ~  (1rc.n a 
(allc~li on tlle compnufs  f u i ~ t l  ill t h e  *nm of $1,000, payable to Bailli of 
Pinehurst ,  a n d  on 1 Apri l ,  1931, he tlrcn a cllecli on the t~otnpaliy's 
fund  i n  t h e  sum of $1,717, i n  f a \  or of United Eanli  and Trus t  Conipany. 
I t  x i s  also i n  er idencc t h a t  tlle $1.000 and tlie $ l , ' i l 7  check\ n c r c  used 
to p a y  a note on n h i c h  defelidant axid another  v e r e  liable. 

The Sta tc  offered cridenccl tellding to &on defenilant atlr~iittetl lie 1l:ttl 
applied tlic funds  r e p r e w i t w l  by thew clicclis to h i s  o ~ r  11 usr 

A t  t h ~  close of State'. c~ itlencc motion for  rioriwit as  to tlw bill or 
count nit11 re.pect to  the $2,000 check n n s  sustained. 

D c f e n d a l ~ t  testified in  rubst:uicc~ tha t  the $1.000 and  tlic $1.71 7 cl~ec-k. 
u t r e  iscue!l by h im and :rpl)lictl as  credits on hi5 o v n  clcl)t+ for  the 
reaqon tha t  the oil  company oned  h1n1 $2.900, :1nd he us( (1 the ~ n o i l c . ~  
t o  pa: l l i m ~ e l f .  H e  also udmittctl tlmt 11:: z~pplied the $3,000 check on 
thc~ note llr and one J l c L a u c l ~ l i n  h a d  sig~ietl, pa>able to thc  P a g e  Trus t  
C o m p a ~ i y ,  and t h a t  lie d id  i t  to p a y  3IcLauchlili's half of the not('. 

There  n a r  a general ~ e r t l i c t  of guilty, and  f rom jutigmelit tlierc.oit 
defendant appealed. 

DLIIS,  J .  T h e  defendnl~ t  excepted to the order c.oncolitlating for  t r ia l  
the t l i r t r  hills of ilitlictment. I n  t h i i  rulilig tlieie wab n o  error .  C. S , 
4622, autliorizes the consolitlation of tn o or nlorcJ bills " n h e ~ ~  t l m c  a re  
screral  cllargcs against a n y  pcrson . . . fo r  t n o  or  more acts or 
transactions connected together, or f o r  t ~ o  or more t rmisact io~is  of the 
$amp class of crimes or offcllqes." State c. Ilroz~n, 182 AT. C., 761 ; Ntute  
v. Rice, 202 S. C., 411. 
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Defendant's exception to the denial of his motion for judgment of 
nonsuit cannot be sustained. There was evidence sufficit?nt to be sub- 
mitted to the jury. I n  the language of Davis, J., in  Stats v. Fain, 106 
N. C., 760: "If there was any evidence reasonably sufficie~t to go to the 
jury, its weight is a question with which this Court has nothing to do." 

Embezzlement mas not a common law offense. The acls constituting 
the offense are  set forth in the statute, C. S., 4268. I t  has been defined 
by this Court as "the fraudulent conversion of property b,y one who has 
lawfully acquired possession of i t  for the use and benefit of the owner." 
State v. McDonald, 133 N. C., 681. One of the necessai-y elements of 
the offense is the fraudulent intent. The fraudulent intcnt within the 
meaning of the statute is the intent to "embezzle or otherwise willfully 
and corruptly use or misapply the property of allother for purposes 
other than that  for which they are held." State v. Lancasler, 202 N .  C., 
204. And since the criminality of the act depends upon the intent, i t  is 
incumbent on the State to show the intent to defraud beyond a reason- 
able doubt. State v. ,Vorgan, 136 N. C., 628. Such intent may be 
shown by direct evidence, or by evidence of farts  and circumstances from 
which i t  may reasonably be inferred. State v. La~~caster,  202 N. C., 
204; Stute v. Rawls, 202 N. C., 397; 20 C. J., 487. 

We find no error in  the refusal of the court below to permit the 
defendant to answer the question "whether or not tlie Central Carolina 
Oil Company, Inc., got value received for every dollar represented for 
that  ch rc l~"  The evidence discloses that  thr  defendant was permitted 
to and did testify fully as to all the facts of the transaction, and the 
question propounded is rather a conclusion than a statement of fact. 

The other exceptions to the evidence are without merii. 
Defendant made exceptions to the charge of the court for failure 

to charge as to the element of fraudulent intent, but upon an examina- 
tion of the charge of the able and careful judge, we find that this was 
sufficiently called to the attention of the jury. 

The other exceptions to the charge were to statements of contentions 
of tlie State and defendant, and these not having been called to the 
attention of the court a t  the time, are not now available to the defendant. 

Upon a careful examination of the record, me find no reversible error 
in the trial. 

No error. 
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G. C. S M I T H ,  ADXIXISTRATOR OF JESSETTE STEGAI,L ,  v. T H E  C I T Y  O F  
MOh-ROE. 

(Filed 11 December, 1935.) 

Municipal Corporations E c: Segligence B c-Active negligence of third 
person held sole proximate cause of accident causing death. 

The complaint in this action against a municipality for \~rongful  de+th 
alleged in effect that the car in which p1:lintiff's intestate was ritlin;: was 
struck by another car which w:ls negligently opcrnted, and that the car 
in 1vhic11 intestate was riding was t l ~ r o ~ r n  l ~ y  the impact against a foot- 
high curb surrou~iding an unpaved eight-foot space maintained by tlefend- 
ant city i11 the center of the s t rwt ,  without signals or warnings, and that 
the curb caused the car in which intrstate was riding to o ~ c r t u r n ,  result- 
ing in the death of intestate. Hc7d: Whether the defendant city was 
nerligent in maintnining the  unpnved qmce surrounded by a curlr in the 
ccnlcr of the street is immaterial to plnintiff's right to recover, since 
defendant city would not be liable to plaintiff under any circumstances, 
clefendant city's negligence, if any, being lrassive, and the negligence of 
the driver of the car which struck the car in wl~icli intestate w:is riding 
being actire and the sole proximate cause of intestate's death. 

DEIIS. J.. took no part in the consideration or decision of this case. 

APPE.~L by the  plaintiff f r o m  judgment sustaining dcmurrer  ore tenus 
entered by X c E l ~ o y ,  J., a t  Aiugust  Tcrm, 1935, of U s r o s .  ,Iffirnlc.cl. 

Cfunsler CE Cansler and A.  Sf. Stack for p la in t i f ,  appellanf. 
E .  Osborne dyscue for defendant, appellee. 

SCIIEKCK, J. T h i s  is  a civil action, instituted b -  the plaintiff to 
recover damages f o r  the wrongful  death of his  intestate, allcged to h a l e  
been proximateIy caused by the  nry.$igence of the  defendant. T h e  plain- 
tiff alleges tha t  his  intestate v a s  r id ing  i n  a car  d r i ~ e n  by her father ,  
T. B. Stegall, i n  a n  easterly direction on F r a n k l i n  Street  i n  the ci ty  of 
Monroe, a n d  n h e n  said car  had  practically crossed the  intersection of 
F r a n k l i n  Street  and  C r a ~ r f o r d  Street  a car driven by Beda Teague in a 
northerly direction on  Crawford Street  entered the  intersection and  
turned east on F r a n k l i n  Street  and  r a n  into the  r igh t  rea r  whecl of the 
Stegall car  and  knocked the  left rea r  nhec l  of said ca r  against the curb- 
i n g  surrounding a n  unpaved eight-foot space i n  the  center of F r a n k l i n  
Street, n h i c h  turned the S t ~ g a l l  r a r  over and alnlost instantly killed the  
plaintiff's intestate. 

T h e  specific i~egligence alleged against the  defendant city is t h a t  i t  
maintained a space of land i n  the  center of F rankl in  Street  unpaved and  
surrounded by a foot high curb, which coilstituted n permanent and  dan- 
gerous obstruction a n d  nuisance i n  Frankl in  Street,  and reducecl the  
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width of said street from 40 feet to 1 6  feet on either side of said un- 
paved space, and, further, failed to erect on or near said street signals 
or warnings of such danger. 

The tlcfeadant demurred ore tenus upon the ground that "the com- 
plaint did not state facts sufficient to constitute a cause of action against 
said defendant for that  the allegations of the complaint establish that 
the plaintiff's intestate was injured solely and pro xi mat el:^ by the negli- 
gence of' Beda Teague." The  court sustained the demurrer and entered 
judgment accordingly, which action the plaintiff assigns as error upon 
appeal. 

I t  is not necessary for us to decide the question as to whether the city 
mas negligent i n  maintaining the unpaved eight-foot spacne, surrounded 
by a foot-high curb in the center of Franklin Street, without signals or 
warnings on or near the street, since we are of the opinion that, undcr 
the allegations contained in the complaint, the negligence of the defend- 
ant, if ally, was only passive, while the negligence of Beda Teague, the 
driver of one of the cars involved in  the collision, Tvas ac;ive, and must 
be rcgnrded as the sole proxiniate cause of the plaintiff's intestate's 
death. This  case is governed by the principles enunciated in Baker v. 
R. R., 205 X. C., 329, and cases there cited. 

Affirmed. 

DEVIX, J., took no part  in the consideration or decision of this case 

;\I. Z. PEARCE r. CHARLES E. MONTAGUE. 

(Filed 11 December, 1935.) 

1. Jlortgages C d: Taxation H -Where mortgagee acquires superior 
title. by paying prior lien he holds such title for benefit of himself and 
mortgagor. 

.I mortqagor's equity of redemption is not extinguished by the mort- 
gagche's purchase of the prvl~erty a t  a tax foreclosure sale, since the mort- 
gagc\e holds the superior title thereby acquired in trust fcr the benefit of 
hinlself and the mortgagor, and the morteagor is entitled to redeem the 
land by paying the amount due on the mortgage plus the sum paid by the 
uortgagee by way of taxes. 

2. Ejectment l3 a- 
Where plaintiff mortgagee bases his title in summary ejectment upon 

his past due but unforeclosed mortgage and his purchase of the property 
a t  :I tax foreclosure sale, the action is properly dismissed for ~ a n t  of 
jurisdiction, since defendant mortgagor has an interest in the land. 

DETIX, J., took no part in the consideration or decision of tl:is case. 



N. C.] FALL TERX, 1935. 43 

~ P E S L  by plaintiff from TT7iZZiams, J., at  Second Lipri l  Term, 1033, 
of ~ A I ~ E .  Mirrried. 

G u l l e y  d2 G u l l e y  for p l a i n f i g ,  appe l lan t .  
S l r e ~ w o o d  13ranf ley  and  J o n e s  & Bmss f i e ld  for d ~ f e n d a n t ,  appellee. 

SCHESCB, J. T h i ~  is an  action in summary ejectment, C. S., 236;i, 
et seq., instituted before the recorder's court of Wakc Forest in tlic ca- 
pacity of a justice of the lleacc. The action n a ?  dismissed hg- tlic, rp- 
corder for the reason that i t  appeared upon the trial that he n as n itliout 
iurisdiction. since the title to the real estate was in controversv. Froxi 
the ju(1gment of the recorder tlismiising the action, the plaintiff appealed 
to the Superior Court, and the action n a s  there heard upon the follo~vii~g 
agreed facts : 

' (That on and prior to 6 February, 1930, the defendant Charles E. 
Xontague n a s  the owner in  fee simple of the land in controver\g-, R I I ~  

that on or about 6 February, 1930, t11~ defendant Charles E. ;\luntague 
made, executed, and delirered to ,\I. Z. Pearce, the plaintiff' llt reill, a 
mortgage c o m e ~ i n g  said lnritls as security for nil indebtetlncss of $60.00. 
That  thereafter, to n i t :  011 1 2  December, 1930, N. Z. Pearce, tlie plain- 
tiff, acquired a deed for said lands from a comnlissioner appointed ill a 
proceeding brought to forecloqc tax liens held by V a k e  County. That  
a t  the time of the foreclosure of said tax lien and the cxecutioli nuti de- 
l i ~ e r g  of said tax deed to tlie plaintiff the mortgage from tile ciefe~idant 
to the plaintiff n a s  unpaid, outstanding, and urlcaliceled of 1ecold. That  
the defeadant lins been in l~os.ession of the lands col i t i l~uousl~  sine(. 
1930, and this action i s  brought to eject him from said lai i~l  untlcr the 
Landlord and Tenant Act." 

Lpon the foregoing statei~ient of facts the Court found that tlic dr- 
fendant had an  intcrest in thc~ real estate ilivoh ecl :rnd that the tltle to 
same n as in colitrorersy, ii~ld tlmt an  action in summary ejectment would 
not lie, and that  the rccorder, in vliose court the action nab originally 
inhtituted, propcrly disiniqied the act1011 for n ant of jurisdlct~on. To 
the judgi~ient of the Superior Court affirming the judgment of the re- 
corder, tlie plaintifl excepted, and appealed to this Court, a5signing 
errors. 

K h e n  the defendallt executed mid delivered to the 1~laiiltiff his mort- 
gage, he n a s  the onner  of the equity of redemption in the lands : r ~ d  the 
mortgagee could not estiiiguisli this equity of redelliption by his purchase 
of tlie l m d  a t  tlic tax sale, aiid the title n-hich the nlortgagee acquired 
at the tax salc is held by liim ill trust for lii~iiself and t h ~  tlcfeiltlalit, thc 
mortgagor, since nllen a mortgagee pay. off an  cncumhra~rccl ant1 ac2- 

quires a title superior to his title as mortgagee, lle boltls bur11 title so 
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acquired as trustee for the benefit of himself and the mar-gagor. Cauley 
v. Sufton, 150 N. C., 327. 

I t  is clear that  the defendant has an interest i n  the 1:md from which 
the plaintiff seeks to eject him, this interest being the equity of redemp- 
tion and the right to redeem upon paying to the plaintiff the amount due 
on the mortgage, plus such sum as the plaintiff may hare  paid by way 
of taxes, and his having such an  interest in said lands puts the title to 
real estate i n  controversy, and for that  reason the recorder, sitting as a 
justice of the peace, properly dismissed the action, and the Superior 
Court, upon appeal, properly affirmed his judgment. 

Affirmed. 

DEVIK, J., took no part  in the consideration or decision of this case. 

STATE V. JOHN MOORE. 

(Filed 11 December, 1935.) 

Oriminal Law G m: Courts A c-Evidence of conviction in municipal court 
held incompetent under statute upon tritd in Superior Court. 

The statute creating the municipal court in which defendant was con- 
victed provided that the right of appeal should be the same as provided 
in case of appeals from justices of the peace, and that trial in the Superior 
Court should be d e  noKo, and the statute regulating app~als  from justices 
of the peace provides that trial in the Superior Court shall be anew and 
without prejudice from the former proceedings. Upon d1:fendant.s appeal 
the trial court admitted evidence of his conviction in the municipal court. 
H c U :  The evidence of his conviction was not without prcLjudice to defend- 
ant from the former proceedings, C. S., 4M7, and defendant is entitled 
to a new trial. 

APPEAL by the defendant from McElroy, J., a t  J u n e  Special Term, 
1935, of GUILFORD. New trial. 

Attorney-General Seawell and Assistant Attorney-Ge:oeral Aiken for 
the State. 

Younce B Younce for defendant, appellant. 

SCHEKCK, J. The defendant was bound to the municipal court of the 
city of Greensboro by a justice of the peace upon a v i r r a n t  charging 
h im with millf~dly refusing to support and maintain his illegitimate 
child, in violation of chapter 228, Public Laws of 1933. Upon tr ial  in 
the municipal court the defendant was found guilty and judgment was 
pronounced, from which the defendant appealed to this Court, assigning 
errors. 
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HEDGEPETH v. CASUALTY Co. 

Upon the trial in the Superior Court a State's witness was allowed, 
over the objection of the defendant, to testify in effect that the defend- 
ant  had been tried in  the municipal court and convicted, and by the final 
order of that court was required to pay to the prosecutrix $10.00 a week. 

Section 7, chapter 651, Public Laws of 1909, by which the municipal 
court of the city of Greensboro is established, provides that, "Sny person 
conricted in said court shall hare  the right of appeal to the Superior 
Court of Guilford County, as is now provided for appeals from judg- 
ments of justices of the peace, and upon such appeal the trial shall be 
de noco." Section 4647, Consolidated Statutes, provides that, " In  all 
cases of appeal (from judgments of justices of the peace to the Superior 
Court), the trial shall be anew, without prejudice from the former pro- 
ceedings." 

The testimony as to the conviction of the defendant and judgment 
pronounced in the municipal court, admitted in the trial i n  the Superior 
Court, was immaterial, incompetent, and not "without prejudice from 
the former proceedings," and its admission, over his objection, entitles 
the defendant to a new trial. 

I f  it should be held competent to show the conviction arid judgment 
in the municipal court i n  the trial i n  the Superior Court, iio trial 
upon appeal from the municipal court could cver be wholly free from 
prejudice from the former proceedings. See Wells v. Odunz,  205 S. C., 
110. 

Attention is called to the fact that the ~var ran t  as i t  now appears in 
the record, eT idently after amendruent, is inartificially drawn, and that 
further amendment might well serve to make more definite the charge. 

New trial. 

(Filed 11 December, 1936.) 

1. Master and Servant F -Industrial Commission has exclusive jurisdic- 
tion of claim against insurer for failure to provide medical attention. 

Plaintiff employee brought action against the insurance carrier and its 
agent, alleging that after plaint in"^ injury by accident arising o u t  of and 
in the course of his employment, the agent, ou  behalf of insurer, induced 
plaintiff to dispense with the services of his physician and consult physi- 
cians selected by insurer, and that insurer pronlised to provide hospitnliza- 
tiou and surgical services recommended by insurer's phgsicians, but failed 
to do so to plaintiff's permanent injury. H e l d :  Insurer's obligation to 
furnish medical attention necessary to plaintiff's complete recovers was 
founded on the Workmen's Compensation Act, N. C. Code, 8081 ( h ) ,  (gg), 
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and the Industrial Commission has exclusive jurisdiction of plaintiff's 
claim, and the demurrer of each defendant was properly sustained. 

2. Principal and Agent C b- 
An agent may not be held liable by a third person for acts done in the 

scope of his authority for a disclosed principal, the acts, of the agent in 
suc:li instancc being the acts of the principal alone. 

DET'IS, J., t001i no part in tlie consideration or decision of l.his case. 

APPEAL by plaintiff from judgment sustaining demurrers to the juris- 
dictioi~ of the Superior Court, entered by Devin, J., a t  March Term, 
1035, of VAXCE. ,Iffirmed 

A. ITr. Gholson, Jr., T .  P. Gholso~~ ,  J .  B. flicks, crnd J .  H .  Bridgers for 
plaintzf, appellant. 

Ii'ua~X: CC Rua1.3; for defe?dat~ts,  appellces. 

SCHEKCK, J. reasonable interpretation of the complaint, the truth 
of vliicli is adniittecl for the lmrposes of the demurlers, is that  on 
16 March, 1033, tlie plaintiff was employed by the CorLitt Company, a 
corporation, wliicll carried a n-orkman's compensation illsurance policy 
wit11 the tlefe~~tlnlit Lumbermen's Nutual  Casualty Company, and oil 
that day the plaintiff was injured by accident in the couise of and grov- 
ing out of 11;s employment, and was subsequ~wtly a~vard td  compensatioli 
for total disability by the Korth Carolina Iiidustrial Conmission. After 
this anarcl was lilade tlie defeiidant W. L. Uizzell. ~vlic, was the anent - 
of the codefcndai~t Lumbcrmeii's Xutual  Casualty Company, induced the 
plaintiff to dispellsc with the service of a physician lie had first em- 
ployed, and to submit himself to examinations by several other phgsi- 
eialis at  different times and different places, and that these latter physi- 
cians 1~ccommendecl certain hospital treatments, surgicril services, and 
medicines for his restoration to llealth, which treatme11 s, services, and 
nledicines the defendant promiscd to furnish and procure for plaintiff, 
but failed so to do, and as a result of such failure the plaintiff's body 
becamls permanently deforined and disabled, to his greal damage in the 
sum of $15,000. The alleged contract and promise to furnish and pro- 
cure treatments, ser~ices,  and medicines for the plaintiff was never sub- 
mitted to or nppro~ed  by the Industrial Coniniission. 

I t  is manifest that if there was any liability to the plaintiff by the 
defendant casualty company for treatments, services, or niedicines, such 
liabilily existed by virtue of the worlime~~'s compeiis~tion insurance 
policy issued to tlie Corbitt Company, the plaintiff's emp1o~-er, and 
therefore any action based upon such policg should be instituted under 
the S o r t h  Carolina Workmen's Conlpensation Act, North Carolina 
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L)ISTKIBUTISG CORP. C .   XU ELL, COMR. O F  RET'ESUE. 

Code of 1835 ( X i c h i c ) ,  secs. SO81 ( l i ) ,  e t  seq., n h i c h  gixes to  tlw Kort l i  
Carol ina Indus t r ia l  Commis4on e x c l u s i ~  e jurisdiction of the r ights  and 
remedies therein afforded. 

A I m o ~ l g  the r ights  and  remedies vouchsafed t h e  eml)loyee a re  medi- 
cine, surgical,  hospital, a n d  other  treatments, including such medical and 
qurgical supplieq as  n ~ a y  reasonably be required to effect a cure or g i ~ c  
rcllclf, and i t  1s proritletl tha t  i n  case of a controxersy ar is ing r e l u t i ~  e to  
the continuance of a n y  t reatment  the I l ldustr ia l  Clommisiion m a y  order 
aud l  fu r ther  t rca tnmi t  a s  m a y  i n  i ts  illscretion be necezsary, and  that  
upon request of either par t?  the  Commis4on m a y  change t h e  treatment 
or designate other t reatment  sugg17sted b r  the injurer1 employee. See. 
8081 (gg) .  

Thc demurrc r  of the corporate defendant to  the  jurisdiction of the 
Superlor  Cour t  of T a n c e  County n a s  properly sustained; and  slnce the  
p o s i t i o ~ ~  of Bizzell, the coclefenclmit, n a s  tha t  of n ln ionn  agent acting 
n i t h i n  the scope of his  au thor i ty  fo r  a cliscloscd priucil)al,  ally act of his  
n a s  the act of the  pr incipal  alone, IT'ccy I.. R a m e y ,  102 S. C., 549 ( j j l ) ,  
21 R. C'. L., 936, and hi5 tleillurrer n a s  l ikc~vise properly sustai~icd.  

Affirmed. 

DETIS, J., took 110 p a r t  i n  t h e  consitleration or decision of this case. 

(Filed 11 December, 1935.) 

1. Taxation E c-Demurrer in suit by taxpayer to recover tax paid held 
properly sustained, statutory procer1u1.c~ not having h(.cn followed. 

Plaintiff' f:iiled to ol~serve the statutory l~letl~ocl pro\-itletl for testill; 
the r n l i d i t ~  of the tax paid under tile I<evenue Act, but instituted suit 
allt~qinr: that tlie t:ls was l~aitl  nntler com~iulsion in that 11l;lintifP \\-as 
 lotit tied that it vould be subject to line ant1 in~~~risoiiiilent i f  it did I~usi -  
i~css  in the Stntt' without first l~nyinq tlie tax. that tllc t:ls is tlisc~rimirl:~- 
tory slid unl:i\vful, ant1 that the statutory procc.tlure prcscril~ed for tlics 
recorn.$ of thc tax is unconstitutional :IS :rpl)lietl t o  plaintiff. IIcld: 
The a l l r s ~ t i o n  that the tax w:ls paid llrltlrr com1inlsion w:rs a mere con- 
clusion of tlie lileadcr, and the tlrmurl,er of tlic ('ommissii:ncr of Revenlle 
was 1)roperly sustained. 

2. Pleadings D c- 
A demurrer admits facts properly pleaded, bu t  not ir~ferences or con- 

clusions of law. 
DETIX, J., t( oli 110 lmrt in the consideration or tlrcision of this cnqe 
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APPEAL by plaintiff from Cowper, Special Judge, at  April Special 
Term, 1935, of WAKE. 

Civil action to recover license tax, alleged to have been illegally 
collected. 

The complaint alleges : 
1. That  on or about 1 June,  1933, the plaintiff paid to the defendant 

Commissioner of Revenue $1,250 annual Schedule B license tax, as 
assessed under the Rerenue Act of 1933, for the privilege of distributing 
moving picture films in Korth Carolina, which tax is discriminatory 
and unlawful. 

2. That  said payment was made under compulsion, in  that printed 
notice was received by plaiiitiff from defendant to the effect that  doing 
business in  the State without first paying the tax as imposed by the 
Revenue Act would subject the plaintiff to fine and imprisonment. 

3. That  the provisions of the statute requiring payment of tax under 
protest and demand for return within thirty days, and suit if not re- 
funded in ninety days, are unduly restrictive, burdensome, and uncon- 
stitutional as applied to the plaintiff. 

Wherefore, plaintiff demands return of tax paid as above indicated. 
Demurrer interposed on the ground that  the complaint does not state 

facts sufficient to constitute a cause of action. Demurrer sustained. 
Plaintiff appeals, assigning error. 

John. hTezvitt for plaintiff. 
Afto~ney-General Seawell and Assistant Aftorneys-General ,4iZcen and 

B ~ u t o n  for defendant. 

STACY, C. J. I t  appears on the face of the complaint that the tax 
in question n a s  levied and collected under the Revenue Act of 1933; that 
plaintiff did not observe the statutory method provided for testing the 
validity of any tax paid thereunder; and that the allegation of payment 
under compulsion is a mere conclusion of the pleader ~msupported by 
the facts. This renders the complaint bad as against a demurrer. Bunn 
v. ,lfan.we/l, 199 S. C., 557, 155 S.  E., 250; X f g .  Co. v. Comrs. of 
Pender, 196 N .  C., 744, 147 S.  E., 284; Rofon v. State, '195 S. C., 291, 
141 S. E., 733; Xax~cell  v.  IIinsdale, 207 K. C., 37, 175 2;. E., 847. 

The demurrer admits facts properly pleaded, but not inferences or con- 
clusions of law. Pkifer v. Berry, 202 N .  C., 388, 163 S. E., 119. The 
action was properly dismissed. 

Affirmed. 

D E ~ I K ,  J., took no part i n  the consideration or decision of this case. 
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STATE I-. J. E. JOSES a:.~ C'. C.  HAJIILTOS. 

(Filed 11 December, 1936.) 

Intoxicating Liquor G e-Ch. 493, Public Laws of 1935, does not repeal 
general prohibition statute in counties not named in the act. 

The general prohibition lan of the State \\as not repealed by ch. 493, 
Public La\m of 1035, as to counties not named in the latter act, its prori- 
sions applying by express 1)rorision only to the counties therein named, and 
it is unlanful to possess intoxicating liquor for the purpose of sale in any 
counties of the State not named in the act of 1933. C. S., 3359. 

DEVIN, J., took 110 11art in thc consideration or decision of this case. 

,IPPEAL by defendants from Parker, J., a t  Ju ly  Term, 1933, of WAKE. 
N o  error. 

This is a criminal action in  which the defendants were charged v i t h  a 
violation of the prohibition l ans  of this State. 

A t  the trial of the action in  the Superior Court of Wake County, the 
defendants were convicted by a jury on the charge that  on 19 June,  
1833, the defendants had in their possession in the city of Raleigh, Wake 
County, North Carolina, intoxicating liquors for the purpose of sale. 

F rom judgment that the defendants Le co~lfined in the county jail of 
Wake County, the defendant J. E. Jones, for a tern1 of fifteen months 
and the defendant U. C. Hamilton for a term of four months, each to be 
assiglied to work under the direction of the State Highway and Public 
Works Coniniission, as pro~4ded by law, the defendants appealed to the 
Supreme Court. 

Attorney-General Seawell and Assistant Attorney-General Ailcen for 
the State. 

C'harles C. IIa?.ris for defendants. 

C o s r \ o ~ ,  J. On  their appeal to this Court the defendants abandoned 
their contention that  there was error i n  the refusal of the trial court to 
allow their motion, a t  the close of the evidence, for judgment as of 
nonsuit, C. S., 4643, and contend that they are entitled to a uew trial for 
error in the instruction of the court to the jury that  if the jury should 
find from the evidence beyond a reasonable doubt that  the defendants 011 

1 9  June,  1933, had in  their possession in the city of Raleigh, Wake 
County, Kortli Carolina, intoxicating liquor for purposes of sale, they 
should return a ~ e r d i c t  of guilty as  charged in the warrant. 

I n  support of their assignment of error based on their exception to the 
instruction of the court to the jury, the defendants contend that  by 
section 1 2  of chapter 493, Public Laws of North Carolina, 1935, known 
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as  the  Pasquotank  County Liquor Control Act, a l l  the laws of this  S t a t e  
making  i t  u n l a n f u l  f o r  a n y  person t o  have intoxicating liquor i n  h i s  
possession f o r  t h e  purpose of sale have been repealed, not only as  t o  the 
counti17s nanicd i n  the  act, but  also a s  to  al l  other  counties i n  the State .  
T h i s  contention manifestly cannot  be sustained. 
By i ts  terms, chapter  193, Publ ic  Laws of S o r t h  'Carolina, 1935, 

applie!: only t o  t h e  counties named i n  section one of the act. W a k e  
County is not named i n  said section or  i n  a n y  other section of the act. 
S o l i e  of i t s  prorisions, i n  a n y  event, app ly  to  W a k e  County or  to  a n y  
other caounty i n  th i s  S t a t e  not named i n  the  act. 

So twi ths tand ing  t h e  act, i t  is  now, a s  heretofore, "ulllawful f o r  a n y  
person, firm, association, o r  corporation, by whatever name called, to  
have o r  keep i n  possession for  t h e  purpose of sale a n y  spiritous, vinous, 
o r  mal t  liquors," i n  a n y  county i n  this  S ta te  not named i n  section one of 
the act. C. S., 3379. 

There  was n o  error  i n  the  t r i a l  of this  action. T h e  judgment is 
affirmed. 

S o  terror. 

D ~ v r s ,  J., took no par t  i n  the  consideration or decision of th i s  case. 

STATE v. LONNIE CAMBY. 

(Filed 11 December, 1935.) 

Constilutional Law P d-Act permitting trial by court upon conditional 
plea of guilty held unconstitutional, since jury trial may not be abro- 
gated. 

The constitutional right to trial by jury in the Superior Court, Art. I, 
sec. 13, may not be waived by the accused after a plea of not guilty, nor 
may the General Assembly permit this to be done by statute. and ch. 23, 
Public Laws of 1033, as amended by ch. 4G9, is  unconstitutional in that  i t  
provides, in effect, for trial by the court as  upori a plea of "Not guilty," 
nhcn a defendant enters a "conditional plea" under the act, and a judg- 
ment entered upon a trial under the act will be stricken out upon appeal 
ant1 the cause remanded for trial according to law. 

DEVIS, J., took no part in the consideration or decision of this case. 

API'EAL by defendant  f r o m  Sink, J., a t  J u l y  Term, 3935, of CLEVE- 
LAND.  

Cr imina l  prosecution, tried upon  indictment charging the  defendant 
Lonnici Camby, and  another, (1) with the larceny o:t a number of 
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chickens of the ~ a l u e  of more than $80, the property of TT'ylie 11. Xc-  
Ginnis ; and (2)  with feloniously r e c e i ~  ing said chickens knon ing them 
to hare  been feloniously stolen or raken in  violation of C. S., 4250. 

The defendant entered a conrlitior~al plea, and aslied the court to hear 
and determine the matter undcr chapter 23, Public L a x s  193:3, as 
ameiltletl by chapter 469, ~ ~ i t h o u t  the intervention of a jury, to ~r l i ich  
the solicitor agreed. 

Motion for judgment of lionsuit at the close of State's evidence; orer- 
ruled ; exception ; reriered a t  the close of all the evidence ; orerrulcd ; 
exception. 

The court adjudged the tlefentlant to be "guilty as cbarped in the bill 
of indictment," and sentenced him to the roads for 31/5 years. 

The defendant appeals, assigning errors. 

Atforney-General Seawell and Assistant Attorney-General Izlren f o r  
the S fa fc .  

C.  B. Falls, Jr . ,  and 13. 1'. E'alls for clefmdanf .  

STACY, C. J. I t  is provided bx chapter 23, Public Laws 1933, as 
anic~ndcci by chapter 469, that in all trials in the Superior Court, nlierein 
the defendant stands charged with an offense other than capital, it  s11all 
be competent for thc defendant, ulleli represented hp counsel. t o  enter :I 

conditional plea of guilty, or nolo c o n f e w l ~ r e ,  if the court &all permit 
the latter plea; and thereupon the court may hear and determine the 
matter without the interrention of a jury. The tlefendant is permitted 
to demur to  the evidence as in cases under the AIason ,let, C. S., 4643, 
preserve his exceptions thereto, if overruled, and have the benefit of same 
on appeal. I t  is  further provided that if upon the e~ idence  the court is 
satisfied beyond a reasonable doubt of the defeildant's guilt, l1(1 ilia11 
proceed to judgmcilt and sci~tencc upon the plea ciitcrcd ill like m:rnllcr 
as upon a conviction by a jury. I f  not so satisfied, the plea is to be 
stricken out and a rerdict of not guilty entered. 

The  practical effect of a "conditional plea" under this statute, R S  we 
uiiderstand it, is to wairc a jury tr ial  and have the court hear and deter- 
mine the matter as upon a plea of "Xot guilty." This  may not he done 
in  the Superior Court-the court of last resort so f a r  as a jury tr ial  is 
concerned. S. 21. Crau,ford, 197 N. C., 513, 149 S.  E., 729; 8. u. Rouse, 
194 Tu'. C., 318, 139 S. E., 433; S. v. Var ts f i e ld ,  188 N. C., 3.57, 124 
S. E. ,  629; 8. v. Pul l iam,  184 N. C., 681, 114 8. E.,  394; S. v. Rogers, 
162 X. C., 656, 7 8  S. E., 293. The reason for this holding is  to be 
found in the language of the Constitution: " S o  person shall be con- 
victed of any crimo but by the unanimous rerdict of a jury of good and 
lawful men in open court. The  Legislature may, howerer, provide other 
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means of trial for petty misdemeanors with the right of appeal." Const., 
Art. I, sec. 13. 

I t  is permissible under this section for the General Assembly to pro- 
vide for the trial of petty misdemeanors in inferior courts with the right 
of appeal to the Superior Court. S. v. Pasley, 180 N. C., 695, 104 S. E., 
533; S. u.  Tate, 169 N. C., 373, 5 5  S. E., 383; S.'v. H;yman, 164 X. C., 
411, 79 S. E., 284; X. v. Brittain, 143 N. C., 668, 57 S. E., 352; S. v. 
Lytle, 138 N. C., 738, 51 S. E., 66. 

"Two decisions of this Court-S. v. Stewart, 89 Pu'. C , 564; S. v. HoZt, 
90 N. C., 749-have held that in the Superior Court, on indictment 
originating therein, trials by jury in a criminal act on could not be 
waived by the accusedn-Hoke, J., in S. v. Wells, 142 N. C., 590, 55 
S. E., 210. 

The parties are not permitted to change the policy of the law and 
substitute a new method of trial in criminal prosecu5ons for that of 
trial by jury as guaranteed by the Constitution. 8. v. Crawford, supra. 
Nor can this be done by act of assembly. S. v. Pulliam, supra; S.  v. 
Beasley, 196 N. C., 797, 147 S. E., 301. 

The decision in S. v. Banks, 206 S. C., 479, 174 S. E., 306, is not at 
variance with what is said above. 

Let the judgment be stricken out and the cause remanded for trial 
according to law. 

Error and remanded. 

DEVIN, J., took no part in the consideration or decision of this case. 

STATE v. JAMES CRUMP. 

(Filed 11 December, 1935.) 

APPEAL by defendant from Williams, ,T., at April Term, 1935, of 
WAK:E. 

Criminal prosecution, tried upon indictment charging the defendant 
with violations of the prohibition laws. 

The defendant entered a conditional plea of guilty under chapter 23, 
Public Lams 1933, and waived trial by jury. 

The court found the defendant guilty upon the evid'snce offered, and 
sentenced him to eight months on the roads. 

Defendant appeals, assigning error. 
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Attorney-General Seawell and Assistant Attorney-General diken for 
the State. 

Wilbur H .  Royster for defendant. 

STACY, C. J. AS the proceeding in  the Superior Court is without 
warrant  of constitutional law, the judgment will be stricken out and the 
cause remandcd for trial by jury as the law provides. None has yet been 
had. S. v. Camby, ante, 50. 

Erro r  and remanded. 

D ~ v r s ,  J., took no part in the consideration or decision of this case 

STATE V. CLYDE HILL A N D  C. C. CHRISTOPHER. 

(Filed 11 December, 1935.) 

Constitutional Law F d-Defendant may not waive trial by july in Supe- 
rior Court after entering plea of not guilty. 

A defendant in a criminal prosecution for a felony or a misdemeanor 
may not waive his constitutional right to trial by jury in the Superior 
Court after entering a plea of "Not guilty," without changing his plea, 
nor may the General Assembly permit him to do so by statute, ch. 23, 
Public Laws of 1933, and where the court, after a plea of "Not guilty," 
finds the defendant guilty without a jury trial, the judgment will be 
stricken out and the cause remanded. Art. I, sec. 13. Special verdicts 
distinguished in that the jury finds all essential facts under such pro- 
cedure. 

DEVIN. J., took no part in the consideration or decision of this case. 

APPEAL by defendant Christopher from Sink, J., at  Ju ly  Term, 1935, 
of CLEVELAND. 

Criminal prosecution, tried upon indictment charging the defendants 
with housebreaking, larceny, and receiving stolen goods knowing them to 
have been felonio&y stolen or taken. 

The  record shows the following entry : 
"The defendant Clyde Hi l l  pleaded 'Guilty' to the charge and was 

sentenced to  five years i n  the State Penitentiary. H e  was not repre- 
sented by counsel. The defendant C. C. Christopher pleaded 'Not 
guilty' to  the charges preferred against him, but was found guilty by the 
tr ial  judge, without a jury, of receiving stolen goods knowing them to 
have been stolen.'' 

F rom a judgment of twenty months on the roads, the defendant C. C. . - 

Christopher appeals, assigning errors. 
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Attorney-General Seawell and Assistant Attorney-General AiFen for  
f h e  State. 

P. C .  Gardner and T .  J .  ,Uoss for appellant. 

STACY, C. J. It has been the uniform holding \\it11 us that  when a 
defendant i n  a criminal prosecution, on trial in the Superior Court, 
enters a plea of "Sot  guilty" to the charge preferred against him, he 
may not thereafter, without changing his plea, waive his constitutional 
right of tr ial  by jury. S. v.  IIartsfield, 188 N.  C., 357, 124 S. E., 629;  
S. w. Rogers, 162 N. C., 656, 78 S. E., 293. And this applies to misde- 
meanors as x-ell as to felonies. 8. v. Pulliarn, 184 N. C., 681, 114 
S. E., 394. 

True, special verdicts are permissible in  criininal c a s q  but when such 
prowdure is had, all the essential fncts must be found by a jury. S.  v. 
Allen, 166 N. C., 265, 80 S. E., 1075. They may not be refcrred to  the 
judge for decision even by the consent of the accused or his counsel. 
S. v. Holt, 90 N. C., 749; S. c. Stewart, 89 S. C., 563. The parties are 
not permitted to change the policy of the  la^ and substitute a new 
method of tr ial  i n  criminal prosecutions for that  of trial by jury as pro- 
vided by the Constitution: "No person shall be conr-icted of any crime 
but by the unanimous ~ e r d i c t  of a jury of good and l av fu l  men in ope11 
court. The  Legislature may, hoiiever, p r o ~ i d e  other I leans of trial for 
petty misdemeanors, with the right of appeal." Const., Alr t .  I, sec. 13. 

Even if the defendant intended to enter a "condition11 plea of guilty" 
under chapter 23, Public Lams 1933, this vould not sare the proceeding 
under the decision in  S. v. Camby, ante, 50. 

The cause will be remanded to the Superior Court for tr ial  by a jury 
as the lam provides; none has yet been had. 

E r ro r  and remanded. 

I)E,~Is, J., took 110 part in the col~sideration or decisicln of this case. 

STATE v. KILLIE hlcLEOD, ALIAS BUSTER IllcLEOD. 

(Filed 11 December, 1935.) 

1. Criminal Law L a-When case on appcal is not served within time 
allowed, the appeal must be dismissed on motion of Attorney-General. 

Where defendant fails to make out and serve his statement of case on 
appcal within the time fixed, he loses his right to prcsecute the appeal, 
and the appeal will be dismissed upon motion of the Attorney-General, but 
where defendant has been convicted of n capital felony this mill be done 
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only nhcn uo error appears upon tlre face of the record Attention is 
again directed to the duty of the clerk relativc to notifying thc Attctnic~- 
General of appeals in criminal cases, as required try C. S .  4634. 

9. Criminal Law L d-Appellant mus t  docket appeal a t  first term of 
Supreme Court af ter  rendition of judgment or appl) for  certiorari. 

811 appeal must he brought to the first term of the Sup~eme Court 
l)eginni~~:: after the renditloll of the judcment and wine tlocketecl tourteen 
c l n ~  s before enterill< the call of the dibtrict to nh i th  it belonqs, and \\hen 
this ha5 not heen done, and no application for certrorciri made, the appeal 
n ill be dismissed. 

A I o ~ r o s  by S tu tc  to docket and  dismiss appeal.  

A t t o r n e y - G e n ~ r a l  Seawell and Assistant At forneys-General  S i k e ~ z  and 
Bruton for tlle S f a t e .  

STACY, C. J. A t  the J u n e  Tcrm,  1934, Cumberland Superior  C'ourt, 
tlie defendant l ~ e r c i ~ i .  TTTlllie XcLeod,  allas Buster  XcLeotl, n a s  trietl 
up011 intlictment charging liim, and  another, with the murder  of one 
ITcr1)crt Bridgclz. Tlie j u r y  '(for their  verdict cay tha t  the  defendant 
T i l l i e  XcLeod  is gui l ty  of murder  i n  the  first degree." T h e  jutlqment 
of the  court  n a s  t h a t  tlie defendant suffer death by electrocution. 

F r o m  the  judgment thus  entered, the defendant gave notice of appsa l  
t o  the Supreme Court ,  and  n a s  :llloned to prosecute t h e  same zn forvla 
pauperis.  T h e  clerk certifies tliat nothing has  heen done tonards  p t ' ~ -  
fecting the appea l ;  tha t  t h e  t ime for  serving statclnent of case has  ex- 
pired, a n d  t h a t  no extei~sion of t ime f o r  filing same has  b e m  r e c o r d d  
i n  h i s  ofice. S. v.  TT'zllinmu. 208 S. C., 332;  S. v. B r o w n ,  PO6 S. C., 
747, 175  S. E., 116. 

T h e  prisoner, having failed to  make  ou t  and s e n e  statement of case 
on appeal  u i t h i n  the  t ime  fixed, has  lost his  r igh t  to  prosecute the  
appeal,  and  the motion of t h e  Attorney-General to docket and dismiss 
must he allowed. by. v. W i l l i a ~ n u ,  supra;  8. v. J o l ~ n s o n ,  203 N .  C.,  610, 
172 S. E., 219. I t  is  customary, hoxiwer, i n  capi tal  cases, where the 
l i fe  of the  prisoner is in ro l led ,  to exanline tlie record to  see tha t  no 
error  appear> upon i ts  face. S. v. ll'zllianzs, supra;  S .  z.. Goldsfon,  201 
h-. C., 39, 158 S. E., 926. T h i s  n e  have done i n  the  instant  case with- 
out discoler ing a n y  error  on the face of the record. 5'. v. T17z17~anzs, 
supa; 8. v. I Iande t ,  206 N .  C., 368, 174  8. E., 451. 

There  is  still  another reason n h y  the  motion of the  A t t o r n ~ y - G e n e r a l  
must be allorved. T h e  case n a s  t r ied a n d  judgment rendered before the 
commencement of t h e  F a l l  Term, 1934, of th i s  Court.  Hence, t h e  
appeal  1nas due to be brought t o  such term, the  next succeeding term, 
and docketed here fourteen days before entering upon  the  call of the  
district t o  r h i c h  t h e  cme belongs. Fa i l ing  i n  this, application f o r  
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certiorari at  the Fall  Term was required to preserve the right of appeal. 
S. v. Harris, 199 N. C., 377, 154 S. E., 628; Pruitt v. Wood, ib., 788, 
156 S. E., 126. The case was neither docketed in time nor was applica- 
tion for certiorari made a t  the Fall  Term. This was fatal  to the appeal. 
S. v .  Rector, 203 N .  C., 9, 164 S. E., 339; S.  v. Farmer, 188 K. C., 243, 
124 S. E., 562. 

Attention is again directed to what was said in S.  v. Etheridge, 207 
N. C., 801, 178 S. E., 556, and S. v. Waison, 208 K. C., 70, relative to 
notifying the Attorney-General of appeals in crimina'. cases as required 
by C. S., 4654. 

Appeal dismissed. 

STATE v. W. B. BLADES A N D  J. V. BLADES. 

(Filed 11 December, 1936.) 

Criminal Law L $-Appeal to Supreme Court in criminal prosecution will 
lie only from final judgment. 

The right to appeal to the Supreme Court is wliolly statutory, and a 
defendant in a criminal prosecution may appeal only from a conviction in 
the Superior Court, or from some judgment of that court that is final in 
its nature, C. S., 4650, and an appeal from the denial of defendant's plea 
in abatement will be dismissed as being an  appeal fr3m an interlocutory 
judgment. 

APPEAL by defendants from Barnhill, J., at  Spring Term, 1935, of 
PAMLICO. Appeal dismissed. 

The defendants were indicted a t  the November Term, 1934, of the 
Superior Court of Pamlico County for certain offenses under the State 
banking laws. 

At the Spring Term, 1935, defendants filed a pler~ in abatement on 
the ground that  the defendants were residents of Craven County, and 
that  the offenses charged, if committed at  all, were not committed in  
Pamlico County, and on the further ground that as to two other bills of 
indictment, charging the defendants with the comm ssion of the same 
offenses, pleas in  abatement had been sustained a t  the Spring Term, 
1934, of the Superior Court of Pamlico County. 

From an order denying the plea in abatement defe:idants appealed. 

Attorney-General Seawell and Assistant Attorney-General Aiken for 
the State. 

12. E. Whitehurst and Ward & Ward for defendants. 

DEVIN, J. The right of appeal to this Court is mholly regulated by 
statute, and there is none which gives a defendant ir. a criminal action 
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the right to appeal from an iilterlocutory judgment. S. v. XcDozue21, 
84 K. C., 799. 

Tlle statute, C. S., 4630. proritles that  '(in all cases of conviction in the 
Suprrior Court for any criniinal offense the defendant shall have the 
right of appeal." 

I n  S. c. W e b b ,  155 S. C., 426, JIoke,  J., thus states the lam: " I t  
would lead to  interminable delay and render the enforcement of the 
criminal law well-nigh impossible if an  appeal were allomed from every 
interlocutory order made by a judge or court i n  the course of a criminal 
prosecution, or from any order exccpt one in its nature final. Accord- 
ingly, i t  bas been uniformly held with us, as  stated, that  an  ordinary 
appeal will not be entertained except from a judgment on conviction or 
some jud,gment in its nature final." S. v. Rooks, 207 N. C., 275. 

C. S., 635, provides a different rule for civil appeals. 
The  iul ing of the court below, denying defendant's plea in abatement, 

was an  interlocutory judgment, and from this there was no right of 
appeal. 

Appeal dismissed. 

STATE v. WOODROW WILLIAMS. 

(J?iled 11 December, 1935.) 

1. Statutes A b: Courts B a-Act providing for establishment of record- 
er's courts in particular county held unconstitutional. 

('11. 256, Public-Local 1.aws of 1923, providing for the establishment of 
to~vnship recorder's courts in one specified county is held unconstitutional 
and void as beinq a local act relating to the establishment of courts infe- 
rior to the Superior Court, prohibited by Art. 11, sec. 29. 

2. Statutes A M e n e r a 1  rules relating to construction of statutes in 
regard to their constitutionality. 

The presumption is in favor of the constitutionality of a statute, and 
whcn a statute is susceptible to two interpretations, one constitutional and 
the other not, the collstitutional interpretation will be adopted, and no 
statute will be declared unconstitutional except in a case properly calling 
for the determination of its validity. 

DEYIS, J.. took no part in the consideration or decision of this case. 

APPEAL by defendant from 3Til1, Special Judge, a t  Ju ly  Special Term, 
193.5, of CABARRCS. 

Criminal prosecution, tried upon a warrant issued by the recorder of 
KO. -1 Township, Cabarrus County, charging the defendant with an 
assault upon Barney Melton with a deadly weapon, to wit, a pocket 
knife, inflicting serious injury. 
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From a verdict of guilty and judgment thereon in  the recorder's court, 
the defendant appealed to the Superior Court, where the matter was 
tried de novo upon the original warrant, again resulting in  an adverse 
verdict and judgment thereon. 

I n  the Superior Court the defendant moved to quash the warrant  
issued by the recorder of S o .  4 Township, on the g r m n d  that  the act 
creating said recorder's court was void as violative of Art. 11, see. 29, 
of the Constitution. Overruled; exception. 

From the judgment entered in the Superior Court, the defendant 
appeals, assigning errors. 

Attorney-General Seawell and Assistant Attorney-Creneral Aiken for 
t h e  State. 

R .  R. Hawfield for defendant. 

STACY, C. J. That  chapter 286, Public-Local Laws 1925, entitled, 
"An act to establish township recorder's courts with criminal jurisdiction 
in Cabarrus County," runs counter to Art .  11, sec. 29, of the Constitu- 
tion. prohibiting the establishment of courts inferior to the Superior 
Court, by any local, private, or special act or resolution, is the conclu- 
sion of the whole matter. Provision Co. c.  Daves, 190 N .  C.,  7, 128 
S .  E., 593; I n  re Harm's, 183 5. C., 633, 112 S. E., 425. 

This result has been reached after obserring the following rules : 
1. I n  considering the constitutionality of a statute, Every presumption 

is to be indulged in favor of its validity. S .  v. Revi,t, 193 N .  C., 192, 
136 S. E. ,  346; Sutton v.  Phillips, 116 N. C., 502, 21 S. E., 968; S.  v.  
Jfanuel, 20 K. C., 144. 

2. If the act of assembly be fairly susceptible of two interpretations, 
one c~onstitutional and the other not, in keeping with the rule in faco7.em 
wta., the former will be adopted and the latter rejecled. S. v.  Casey, 
201 K. C., 620, 161 S. E., 81;  S. v. Yarboro, 194 N.  (!., 498, 140 S. E., 
216 ; S. c. Revis, supra; Hopkins Fed. S .  d L. Asso. v. Cleary, 296 U .  S., 
SO, I,a\v Ed., 209. 

3. The  courts will not declare an act of the General Assembly uncon- 
stitutional, eren when clearly so, except in a case properly calling for 
the determination of i ts  validity. Xewrnan v. Comrs. of Vance, 208 
N. C., 675; Wood v. Braswell, 192 K. C., 588, 135 S. E., 529; S. c. 
Corpening, 191 N .  C., 751, 133 S. E., 14;  Person .i). Doughton, 186 
N. C'., 723, 120 S. E., 481. 

I t  follows, therefore, that  the warrant  should have been quashed. 
I t  is provided by the section of the Constitution abw:e mentioned that  

the "General Assembly shall not pass any local, p r i v ~  te, or special act 
or resolution relating to the establishment of courts inf2rior to  the Supe- 
rior Court." Chapter 286, Public-Local Laws 1925, is a local act relat- 
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ing  to the establishment of courts inferior to  the Superior  Court ,  to wit, 
township recorder's courts, and  is applicable only to Cabar rus  County.  
, in ac t  of the  General  Assembly i n  c.onflict nit11 tlie Constitution is void. 
G r i m e s  v. Holmes, 207 S. C., 293, 176 S .  E., 7-16; R. R. v.  Cheroker Po., 
177 N. C., 86, 97 S. E., 758;  ,4tX;ins c. Hospital, 261 U. S., 525. T h e  
t r i a l  i n  the  recorder's court  n as coram n o n  j u d l c ( ~ ,  and  the war ran t  was 
not issued by a proper  judicial officer. 

Reversed. 

DEVIX, J., took n o  par t  i n  t h e  consideration or clccision of th i s  case. 

(Filed 11 December, 1933.) 

Criminal Law I j-Directed verdict of guilty is error when there is testi- 
mony by defendant of facts sufficient to establish innocmce. 

Where under defendant's testimony he is not  guilt^ of tlie offense 
charged in the bill of indictmeut, i t  is error for the court to ~wrc.ml?toril) 
instruct the jury to colivict the defc~ndnnt i f  they bcl ie~e the e~idence 
beyond a reasonable doubt, althou-.h there may 1)o plr~tary wiclcnce of 
guilt on the part of the State, since tlie conflicatinq or eq~~ivocnl twidence 
raises a question for the tletermitlation of the jury. 

D E ~ I X ,  J., took no part in the consideration or deciiion of this caw. 

,\PPEIL by defendant f r o m  Par-Xcr., J., a t  J u n e  Tcrni,  183,i. of 
JIARTIS. 

Crimina l  prosecution, t r ied upo11 indictment cliargitig tlie defmtlant  
ant1 allother with the  unlawful  and ftlonious hlayiiig of I'cpgy I I a r d ~ ~ o l i  

011 13  S o x  ember, 1934, tlie defendant was d r i ~  ing  h i s  nen- P h c ~  mlet  
t ruck f r o m  Plymouth  to T i l l i amston ,  S. C. H e  stoppetl a t  :a fil1111,g 
station on the n a y ,  obtaineil some nliiskey and  cot  d runk .  J o h ~ ~ l i i e  
Wil l iams agrcetl to  t l r i ~ c  the t ruck tlic balance of tlic n:ly. Tlic tle- 
felidarit way on the f ron t  scat beside tlic driver. T l i i l e  I ~ I I H ~ ~ I I ~  a 
curve, Mrs .  l t l a  Godard, n l io  n as rolling liw gra~itltl:ruglitcr 111 :i Imh? 
carr iage on the left shoulder of tlie road, n aq .truck b? tlic truck, grcatly 
injured,  arid the baby killed. 

T h e  driver testified t h a t  lie n n s  unable to  manage the  trllcli a t  tlic 
t ime because t h e  defendalit "Lan \on had  his  foot on the accelerator, alid 
I could not get h i s  foot off." 

T h e  defendaut denied tliis, say ing :  ('I did not liave my foot on the 
pedal. I n-as asleep wllen the nreck  occurred. W h e n  I \toke up I did 
not h a l e  m y  foot on the  accelerator." 
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The court instructed the jury that  if they beliered the eridence beyond 
a reasonable doubt to return a rerdict of guilty of ma ]slaughter. E s -  
ception. 

Verdict : Guilty. 
Judgment :  Imprisonment in  State's Prison for not less than t ~ o  nor 

more than four years. 
Defendant appeals, assigning errors. 

-4tforney-General Seawell and Assistant Attorney-Gc'nernl Aiken for 
the State. 

Elbert S. Peel for defendant. 

STACY, C. J. The defendant says in his brief: "The1.e is  a conflict i n  
the testimony of Williams and Lnmon.  Of course, if Williams is to be 
belie~ed,  Ln~vson is guilty. On the other hand, if Lawson is to be be- 
lieved he is not guilty, and he is entitled to hare  a jury pass upon the 
faets.') 

I t  must be conceded, ~ v c  think, that  the evidence is sufficiently e q u i ~ o -  
cal, if not contradictory, to require its submission to the jury without 
peremptory instruction. S ,  v. Anderson, 208 N.  C., 771; 8. v. Hicks, 
200 11'. C., 539, 157 S. E., 851; Strunlcs v. Ry., 187 N .  C., 175, 121 
S .  E., 436; Overall Co, v. Holmes, 18G S. P., 428, 119 13. E., 817. 

I n  the absence of some admission or incriminating testimony on the 
part of the defendant, it  is seldom that  a rcrdict of guilty can properly 
be directed in a criminal case. S.  v. Singleton, 183 N .  C., 735, 110 
S .  E., 846; S. 2%. Elill, 1-11 N. C., 769, 53 S .  E., 311; S. v. Riley, 113 
hT. C., 648, 18 8. E., 168. 

Xew trial. 

DEYIK, J . ,  took no part in the consideration or decision of this case. 

STATE r. OBA GODWIN. 

(Filed 11 December, 1935.) 

Criminal Law L e- 
The rerdict of the jury upon conflicting eridence is finnb when no 

reversible error is committed upon the trial. 

APPEAL by defendant Oba Godwin from Shazo, Emergency Judge, at  
August Special Term, 193.3, of MOORE. 

Criminal prosecution, tried upon indictment charging the defendant 
with the murder of one Peter  Harrington. 
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Verdict: Guilty of murder in the second degree. 
Judgment:  I m p r i s o n m e ~ ~ t  in the State's Prison for not less than six 

nor more than ten years. 
Defendant appeals, assigning errors. 

Attorney-General Seawell and Assistant At f orney-Gemral Aiken for 
t h e  State. 

TY. R. Clegg for defendant. 

STACE-, C. J .  The  e~ idence  on behalf of the State tends to show that 
on the night of 23 Julp,  1933, as  a result of a quarrel oTer a girl at a 
Xegro dance hall and cafe, situate on the road between hberdeen and 
Southern Pines, the defendant Oba Godwin shot and killed the deceased 
under circumstances which the jury found to be murder in the second 
degree. 

The plea interposed by the said defendant was that  of self-defense. 
S. v. Bryson, 200 N.  C., 50, 156 S .  E., 143; 5'. v. Glenn, 198 N.  C., 79, 
150 S. E., 663; 8. v. Dzlls, 196 h'. C., 457, 146 S. E., 1. The issue of 
guilt or innocence is sharply joined on the record. The  jury alone could 
determine it. S.  v. Lawson, ante, 59; S. v. Anderson, 208 N. C., 771. 

The trial is  free from reversible error, hence the verdict and judgment 
must be upheld. 

No error. 

JAJIES n'. FULLER, 0 s  BEHALF O F  I ~ I ~ I S E L F  A S D  11~1, OTHER TAXPAYERS O F  

T I l E  COUNTY O F  WAKE \THO I)ESIRE TO ~ ~ I < E  THEMSELVES PARTIES HERETO, 
v. JOHN C'. LOCKHART. SCPERISTENDEST OF PUBLIC IRSTRUCTIOX FOR THE 

COCSTY O F  \TAKE; DR. N. T. (+ULI,ET, C'HAIK~~AX O F  TIIE U o ~ l i D  O F  

Euuca~rox OF TILE COUKTY OF W A K E ;  DR. W. C. RIDDICI~, M. n. CHAM- 
BLEE. ALFRED BAUCOJI. ASD J. P. HUKTER, ~IEAIBERs os T I I E  BOARD 
oh' ~ u u c . 4 ~ 1 0 ~  0s TIIE  COUSTI- O F  WAKE; A s D  IIAkRD\TARE MCTUAL 
FIRE IKSURAKCE COMPASY O F  llINNESOTS, a CIORPOIIITIOS; 
HAUDWAIIE DEALERS MUTUAL FIRE IKSURAKCE COAlPAST OE' 
STEVENS POIKT. WIS.. a CORPORATIOX; NINNESOTA IJIPI,EMI3KT 
JIUTUAI, FIRE IKSUR.%iYCI?: COMPASY O F  OWATOKKA, RIISNE- 
SOTA, a COI(PORATIOX ; AXD FEDERAL HARDWARE AND IJIPLEJIEST 
BIUTUAI,S, A N D  ALL OTHER OFFICEKS AKD AGEXTS A N D  EXPLOYEES O F  

SAID C'OXPAXIES. 
(Filed 11 December, 1935.) 

1. Counties C a-County may insure school property in mutual companies. 
h county board of education has the authority to insure school prop- 

erty in a mutual fire insurance conipany authorized to do business in this 
State, and assume the contingent liability limited to the amount of the 
cash premium, and the ~secution of such policy does not lend the credit 
of the State to a private corporation. Art. V, sec. 4, nor create a debt fur 
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other than a necessary eslrense, Art .  V I I ,  sec. 7, nor  constitute the county 
the  owner of stock in a private corporation, nor a par tner  in a private 
business. 

2. Insurance B b- 
The  policyllolders in a mutual  fire insurance company a r e  not stock- 

licllders therein, and a r e  i n  110 way liable for  tlie debtfs of the  company 
beyond tlie continsent liability flsed in tlie policy, N. C. Code, G34S, 6351, 
a s  amended by ch. 89, Public L:lns of 1033. 

3. Schools and School Districts D a- 
A county board of education is  a n  administrative agency of the  S t a t e  

i n  the n~aintciiance and operation of t he  Sta te  public school system. 

4. Schools and School Districts D b- 
By tlie School ,\Iatlliliery Act of 1033, salaries,  11lant operation, and  

other major  items of current  school expenses were t rm~s fe r r cd  from tlie 
county bo:~rtls of education to  the  State.  hu t  mainten:~nce espense a n d  
fi\ed c l~nrgcs ,  inclndinq insurance. were I ~ f t  with t he  county boards of 
etlncatioli. Cli. 453, ccc 9, Public Laws of 1935. 

6. Taxation d n- 

Prcmiunls for  insurance of i t s  public school builclinqs is  a necessary 
public expense of a county, : I I I ~  the  incurring of liability therefor ilced 
not be submittctl to the voters. N. C. Code, 5396 ( a )  ; Art. VI I ,  see. 7 .  

6. Schools and School Districts D b- 
T l ~ c  selection of a comlmny to carry  insurance oll the  public school 

buil t l i i ic~ is :I mat ter  ill the  discretion of the county I)( nrd of education. 
a11d i t s  action in regard thereto is  not ordi~iar i ly  reviewable. 

7. Schools and School Districts C c 
\\'lierc a county board of ctlnc;~tion desires to ~ j u r c l ~ n s e  insurance in a 

mutual  company, i t  may set u11 ill i t s  budget t he  cash premium and tlie 
contingent liability, not exceeding the  cash premium. 

8. Schools and School Districts D b- 
K. C. Code, G3-18, 6351. a s  amended by ch. SD, Public 1,au.s of 1033, do 

11c.t i11dir;ltc legislative iiitent to  l~roli ibit  coimty boards of eilucation insur- 
ing l)rol,ert;\- in mutual  comp:~liies by failillg to cspressly grant  such 
:ruthorify, s c ~ .  W4S 1)einq ail e ~ ~ a b l i n g  s ta tu te  relating solely to trustees, 
:111tl wc. G : 5 l  l~rc~scribing the method and nllo\ving the  o ~ e r a t i o i i  of mutual  
comp;uiics in this State.  

9. Insurance E b- 
La\ \  s ill force u t  the time of esecutiiig :I policy of ~ ~ ~ S U ~ . R ~ I C C  a r e  bindill:: 

on the insurer and hccouie n p l r t  of the  insurance conti'act. K. C. Cock, 
G'7S'i. 

DEVIS, J., t001i 110 p a r t  in tlw consideration or decision of th is  case. 

2 1 ~ ~ ~ ~ a ~  b y  p ln i l~ t i f f  f r o m  I'nrXw, J., at S e p t e m b e r  Term, 1035, of 

JYA\1<~. Alffirlnecl, 

T h i s  n a s  a c iv i l  a c t io r~ ,  i i i s t i tu ted  on behal f  of t h e  plaintiff  a n d  a l l  

o the r  t a s p ~ q e r s  of K a k e  C o u n t y  n-110 des i r e  to m a k e  the rnse lws  p a r t i e s  
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against the  County Board  of Erlucntion of T a k e  County and the t h e e  
n ~ u t u a l  fire insurance companies above set for th,  named as  dcfcndunts. 

Tlic plaintiff' i n  his complaint,  among other things, allege., that  the 
County Board  of Eclucation of the County of T a k e ,  hy uii:mi~nuuq vote, 
adopted a resolution au thor iz i l~p  t h e  wperintendent  of pul1lic3 instruc- 
tion of said county to insure against loss Ily fire certain ~ h o o l  l m i l t l i ~ ~ g s  
locatctl i n  W a k e  County, under  tlic j u r i d i c t i o n  of .:rid boartl, ant1 ill 
pursuance of said resolution tha t  tlw ~uperinter ident  of public i ~ ~ s t r u c t ~ o n  
applietl f o r  a fire i n ~ u r a n c e  policy i m u r i n g  the  Green H o p e  l I ~ g l i  School 
against loss by  fire to  he isauccl by defc~idmit  fire Insurance wlnllaliies. 
T h a t  the said three insurance compall~ea tlehvered a single p o l i q  to the 
County Board  of Educat lou of W a k e  County, a s  is Get fort11 111 tlie 
record, 111 the amount  of $2,000, h i n ~ t i ~ ~ g  the liability of each t o  o ~ i c -  
third of a n y  loss sustained not c s c t ~ t ~ l l ~ ~ g  the arrlourlt of the p o l i q ,  f o ~  
a period of one year, r e c ~ t i i l g  a cons~dera t ion  of $13.45 premium and  a 
contingent liability againi t  wit1 County  Board  of Eclucntioii to ; I I I  

a+v.-tllellt i ~ i  an equal ntlclitloi~al amount .  
Tlie plaiiitifl fu r ther  allt,geil that,  unleis  restrained, the County Board  

of Etluc.atlon n oult! acc2cyt .tiid l1o1ic.j of i ~ ~ , i u r a n r e  am1 pay  t h t ~  (.:~.li 
pwnuurn  arid aszumc salt1 colltingeilt l iabilltg fo r  assessment fo r  equal 
nut1 adclitlonal amounts, to t h e  g rea t  ant1 l r reparablc  tlainage a1111 l n j u r j  
of plaintif3 arid other t a s p q  crs 111 ,nit1 c20unt\. 

T h e  plai~itiff fu r ther  al1egc.i : "Tlie ncwl)t:mce of \aid fire 111-urance 
1m11(.g and  ~ a y n ~ e n t  of said cn,li p r e i n i u n ~  n l l l  ant1 dopi cori,tltute ~ a l d  
defenilallt County Board of Educat iou of the Couuty of Walte a nlcmbrr 
of each of said defendant mutua l  i n w r m c e  companies; and in ac2rzc,l)ting 
.nit1 insurance and  becomi~lg ~ l ic~nb( , r s  of saitl dcfe~lilunt illsurallce coin- 
pauieq, sai(1 County Board  of Ei1uc:itlc~n of the C'ouutg of iVal,c tloc 5 a11t1 
 till: (1) Assume a n  unlimited l i a l ~ l i t y  to assewment to pa! lo*s(., allti 
c,spenses of the conil)anics, n o t ~ \ i t h s t a n d ~ ~ ~ . g  a n y  l i rni ta t lo~i  of this 11:i- 
bility recited ill tlic policy, and :1s~un1ptlu11 of s u c l ~  l ~ a b l l i t y  I ) y  the  
County Boar11 of Eclucation of the County of Walic noulrl lw \\holly 
l t i f ~ a  v 1 ~ c s  ant1 co~itr ' l ry  to  l a w ;  ( 2 )  undertake to  p a y  f o r  the in.ura1118e 
COT erage obtained a n  intleterniinatc. price, hicli n ould be left to the 
:~r l~ i t r : l ry  t l c t c r m i ~ i a t ~ o ~ i  of the c20mp:~nlcs, contrary to thc l a w  tit tlica 
Stntc  wla t ing  to scllool di i t r ic ts  and other public corporations; ( 3 )  
assume or u ~ l d e r n r i t e  the obligations of pr ivate  ind i~ ic lua l \  and corpora- 
tlons, con t ra ry  to the Co~ist i tut ion a n d  l a m  of the   stat^; (-1) undertake 
to  raise money by taxat ion f o r  p r i ~  ate  pnrlxvcs, contrary to the Coil- 
i t i tut ion and Inns  of t h e  S t a t e ;  ( 5 )  lend its credit to a lpil-ate corpora- 
tion, contrary t o  t h e  Constitution of the  S t a t e ;  ( 6 )  become 3 stock- 
holder i n  a pr ivate  corporation, contrary t o  the  Constitution of t h e  
S t a t e ;  ( 7 )  engage i n  the business of fire insurxnce, and  i n  so doing would 
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be acting ultra vires and contrary to the lam of the Slate relating to 
public corporations and insurance companies; (8) associate itself as a 
partner in the conduct of a private business in  which i t  has no authority 
or pomcr to engage, and in  so doing mould be acting ultra vires and con- 
trary to the Constitution and laws of the State." 

And the plaintiff prayed that the County Board of Education of Wake 
County be enjoined and restrained from accepting the policy of insur- 
ance or any other policy of insurance issued by any mutual fire insur- 
ance company, and from paying or undertaking to pay the premiums 
under any policy of insurance issued by said defendant insurance com- 
panies or doing any act or assuming any liability to give effect to such 
fire insurance policies, and that  the insurance company, its officers and 
agents, be forever enjoined and restrained from accepting any payment 
of premiums under said contract of insurance or asserting any liability 
or obligation against or on the part of said County Boar11 of Education, 
or by virtue of said policies or contract of insurance, or asserting the 
membership of said defendant County Board of Educatio 1 in any of said 
defendant fire insurance companies, or doing any act or thing to give 
effect to such policy or contract of insurance. 

I n  answer, the defendants, and each of them, "admit that  all of the 
losses and expenses of the defendant companies are and must be paid 
out of moneys derived ultimately from the amounts collected from their 
member policyholders, past, present, and future;  but further say that a 
large part  of the moneys available for the payment of such losses and 
expenses are derived directly from the income from the investment of a 
portion of the premiums collected from their members and accumulated 
as reserves, guaranty funds, and surplus, the principal of which funds, 
now aggregating a large amount in  the case of each of the defendant 
companies, as well as the income therefrom, are at  all times a\  ailable, 
if needed, for the payment of losses and expenses of the said companies. 
They admit that  the County Board of Education of Wake County and 
its officers intend to accept said policy of insurance and pay the cash 
premium of $12.33, and assume a contingent liability to assessment for 
an  equd  and additional amount, but it is denied that  such action on 
their part  \ d l  result in the damage or injury of plaintiff or of any 
other taxpayer of the county of Wake. . . . They admit that the 
acccpta~icc of said fire insurance policy and the payml2nt of the cash 
premium will and docs make the County Board of Education of the 
County of Wake a member of each of said defendant mutual fire insur- 
ance companies, but not a stockholder or partner in or with any of them. 
. . . Further answering, the defendants, and each of them, assert that 
the present condition and record of all and each of said defendant com- 
panies justify the trustees and officers of the defendant and school dis- 
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trict, in the exercise of a sound admin i s t r a t i~e  discretion, in applying for 
and accepting the policy or policies of which complaint is made in said 
petition, and thereby obtaining for said school district a large saving in 
its irisurarice expense as to the property covered by said policy or poli- 
cies, and u~idertaking as corlsideration for such indicated savings the 
posqible payment under certain extraordinary contlitions of the further 
premium in the form of assessment which can under 110 condition exceed 
the amount of the cash premium." 

The judgnlent of the court below is  as follows: "This cause coming 
on to be heard before his Honor, R. H u n t  Parker,  judge, and beirlg 
heard upon the restraining order heretofore made by his  Honor, Clamon 
L. Williams, enjoining the defendants herein from making any payment 
of the premiums under the policy of insurance set forth in the com- 
plaint or asserting any liability or obligation against or on the part of 
the County Board of Education of the County of Wake under and by 
virtue of said policy or contract of insurance, or asserting the member- 
ship of said County Board of Education of Wake County in any and 
a11 of said defendant fire insurarlce companies, or doing ariy act or thing 
to g i ~ e  effect to said policy or contract of insurance and from the pay- 
ment of the premium alleged to be due thereon, and after argument by 
counqel representing the plaintiff and the defendants, the court being 
of the opinion that  said temporary restraining order should be vacated, 
it is accordingly ordered and judged: That  the temporary restraining 
order heretofore issued in the abol-c entitled cause be and the same is 
hereby set aside and racated;  that  the defendants go hence without day 
and recover their costs of the plaintiff. R. H u n t  Parker, Judge presid- 
ing over courts of the 7th Judicial District." 

The plaintiff excepted, assigned error to the judgment as signed, and 
appealed to the Supreme Court. 

N a n n i n g  ct? X a n n i n g  and Jones & Brassfield for plaintiff'. 
John, I T 7 .  Ninsdale  and Eugene  Quay for defendants.  

CLARKSON, J. The many objections made by plaintiff to the contract 
matle bet\%cen the County Board of Education of Wake County, S. C., 
and tlie three defendants, mutual fire insurance corporations, cannot be 
sustained. 

The County Board of Education of Wake County insured in these 
rorporations a two-story brick building, known as Green Hope School, 
in White Oak Township in said county. The amount of insurance was 
$2,000, and for one year, from 1 April, 1935, to 1 April, 1936. The 
language of the policy applicable to the controversy: "In consideration 
of tlie stipulations herein named and of twelve arid 33/100 dollars 
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premium do insure Board of Education of Wake County, . . . 
This policy is issued on a mutual basis for cash premium with a con- 
tingent liability in an  amount as set forth in the by-lams of the respec- 
tive companies on page three hereof, and by the acceptance of this 
policy the policyl~olcler becomes a member of each of 3aid companies, 
subject to the provisions of the by-la~vs thereof for all purposes. I n  
determining the contingent liability of a policyholder in each company, 
the total premium of this policy shall be prorated among the companies 
in proportion to their several liabilities hereunder. . . . This corpo- 
ration shall have no capital stock. Every person, corpcration, partner- 
ship, or association named as the insured in a policy issued by the corpo- 
ration shall be a member of the corporation while such policy is i n  force. 
. . , The board of directors shall, from time to lime, determine 
which, if any, of the policies or classes of policies issued by the corpora- 
tion shall be subject to a contingent mutual liability, and shall determine 
the maximum anlount of such liability, which maximum amount sl~all in 
f2o case ezcecd a sum equal to  the amount of one annual premium on the 
pol icy." 

K. C. Code, 1935 (Nicliie), see. 6274, gives the Insurance Commis- 
sioner authority over all insurance companies, and the same must be 
licensed and superrised by him. Section 6287 is as follows: "All con- 
tracts of insurance on property, lives, or interests in  th s State shall be 
deemed to be made therein; and a11 contracts of insurance the applica- 
tiolis for which are taken within the State shall be deemed to have been 
made within this State and are subject to the laws thereof." 

There is no question but that the defendant insurance companies hare  
complied with the conditions of admission (section 6411) and have a 
right to do business in the State. The provisions of n,utual iilsurance 
conlpanies are found in Article 8, "Mutual Insurance Companies," secs. 
6346 to 6355, inclusive. Section 6348 prorides, i n  part : "Every person 
insured by a mutual fire insurance company is a member while his policy 
is in force, entitled to one vote for each policy he holds. . . . A 
person holding property in  trust may insure it in such rompany, and as 
trustee assume the liability and be entitled to the rights of a member, but 
is not personally liable upon the contract of insurance," etc. 

Section 6331 was amended by chapter 89, Public Laws of 1935, and 
is as follows: "The directors of a mutual fire insurance company may 
from time to time, by vote, fix and determine the amount to be paid as 
a dividend upon policies expiring during each year. Each policy- 
holder is liable to pay his proportional share of any assessnlents which 
are made by the company in accordance with law and his contract on 
account of losses incurred while he was a member, if he is notified of 
such assessments within one year after the expiration of his policy. Any 
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mutual  fire insurance company doing business with a fixed anriual pre- 
mium may in  its by-laxs and policirr fix the co~itingrsit liability of it.; 
members for the payment of losses and expenses not provided for by its 
cash funds, n hich contingent liability must not be less than a sum equal 
to the cash prcmiunl written ill his policy, and in atldition tliweto. The 
by-lam may also provide for poliiirs to be issued for cash premiums 
nithout colltingent liability of policyliolders; pro~iderl ,  that  no mutual 
fire insura~lce company shall issue any policy xithout contingent lia- 
bility until and unless i t  possesses a surplus of at least one hundred 
thousand dollars. The total amount of the liability of the policg- 
holder must be plainly and legibly stated upon the back of each policy. 
TVhc>ne~er :my reduction is made in the contingent liability of members, 
it  applies proportionally to all policies in force. Providetl, this section 
shall not apply to farmers mutual fire insurance companics." 

MTe tliink the only material question presented on this rccord: Hay the 
County Board of Education of F a k e  County a right to make the con- 
tract complained of by plaintiff? We think so. The  plaintiff contentls 
that  i t  cannot "lend its credit to a private corporation contrary to the 
Constitution of the State." I t  contenik that it impinges the folloning 
sections of the Constitution of S o r t h  Carolina : Art. T, see. 4, in part : 
"And the General Assembly shall h a w  no polvrr to give 01- lend tlie 
credit of the State in aid of any person, association, or corporntioi~. 
except to aid in the completion of such railroads as may be unfinished 
a t  the time of the adoption of this Constitution, or in vhirh the State 
has a direct pccuniary interest, unleqs the subject be submitted to a 
direct rote of the people of the State, and he approred by a nlajoritv of 
those ~ h o  sliall vote thereon." , h t .  V I I ,  see. '7 : " S o  county, city, town, 
or otlier municipal corporation shall contract any debt, plcdge its faith, 
or lend its credit, nor shall ally tax be levied or collected by m y  officer 
of the same except for the necessary expenses thereof, unless by a vote 
of a majority of the qualified T-oters therein." 

W e  cannot agree with plaintiff's contention. W e  think that  the 
County Board of Education of Wake County did not lend its credit, but 
purchased tlie $2,000 of insurance from defendants for a year by paying 
them $13.33 and agreeing to pay them an amount on certain conti~lgen- 
cies-the maximum not to exceed $12.35. I t  did not enter into private 
business, but purchased the insurance to  protect its property. This 
was in the sound discretion of the board. 

"By becoming a member of a mutual  insurance company a munici- 
pality does not become the ovner of any stock or bonds of the company 
in violation of a constitutional provision prohibiting any muniripality 
from owning any stock or bonds of any association or corporation; and 
by giving premium notes for the payment of assessments to meet losses 
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incurred by such an  insurance company, the municipality does not loan 
its cwdit to the company in violation of a constitutional prohibition 
against doing so. French v. ilIiluille, 66 A7. J .  L., 392, 49 d t l . ,  465." 
Colley's Constitutional Limitations, Vol. 1 (8th Ed.) ,  11. 469-note. 
,Iffirmed 61 X;$. J. L., 349, 51 Atl., 1109. Downing v. School Disf. of 
Erie, 29i  Pa., 474, 147 Atl., 239; Ualzell v. Bourbon E o a d  of Educa- 
t i o n  (1921), 193 Ky., 171, 235 S. W., 360. 

"There is an  essential difference between stock and mutual  insuraiice 
companies. A stock insuranco company is  a corporation with a capital 
stock, organized for the profit of its stockholders, who need not be policy- 
holders. I t s  policies are issued solely upon the credit of its capital stock 
to persons who may be entire strangers to the corporati311, who acquire 
by reason of their policies no right of membership and uo right to par- 
t i c i p l e  in its profits, and who subject tliemselves to no liability by 
reason of its losses. I n  all these respects i t  differs ms.terially from a 
mutual company, which has no stock or stockholders." 92 C. J., 1020. 

Uiider the purchase of tlie insurance the board in no 11-ay became a 
stockholder or partner, nor did i t  incur any liability for debts. I t  is a 
mutual  company, without stock or stockholders. I t s  p3licyliolders are 
its only members. A stockholder is the owner or holder of shares in a 
corporation har ing  a capital stock represented by shares. The  policy- 
holders can in  no way become liable for the debts of the corporation. 
Fo r  the insurance purchased, it paid $12.35, and its contingent liability 
is limited to the masimurn of the cash payment, i n  tlie preseut case to 
$12.35. The County Board of Education had full power and authority 
to inalie the contract and it was in its souncl discretion. Section 6351, 
supra. The board is  a corporation and an  agency of the State. S. C. 
Code, 1935 (Micliie), see. 5419. Board v. Board, 192 N. C., 274; H i d -  
ory v. CaIuwba Co., 206 N. C., 165. 

The countv of Wake and the Countv Board of Education of V a k e  
County are administrative units in the public school systclm of the State. 
111 Julian v. Tl'ard, IDS N .  C., 480 (4S2), i t  is said ( T n d e r  these 
(K. C. Const., Art. IS, secs. 1, 2, and 3 )  and other pertinent sections 
of the Constitution, i t  has been held in this jurisdiction that  these pro- 
visions are mandatory. I t  is the duty of the State to provide a gen&l 
and uniform State system of public schools of a t  least six months (now 
eight months-Public Laws 193.5, c11. 455) in every year wherein tuition 
shall be free of charge to all the children of the State betn-een the ages 
of six rind twenty-one. I t  is a necessary expense and a vclte of the people 
is not required to make effective these a i d  other coi~stitutional pro1 isions 
in relation to the public scliool system of the State. Under the manda- 
tory provision in relation to the public school system of the State, the 
f i n a ~ l c i ~ ~ g  of the public school system of the State is in the discretion of 
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the General Assembly by appropriate legislation either by State appro- 
priation or through the county acting as an administrative agency of the 
State. Lacy 7;. Bank,  183 N. C., 373; Lovelace v. Pratt, 187 N.  C., 686; 
Frazier v. Commissioners, 194 IY. C., 49;  Hal l  v. Commissioners of 
Duplin, 194 N .  C., 768." Elliott v. Board of Equalization, 203 N. C., 
749. 

B y  the School Machinery Act of 1935, salaries, plant operation, and 
other major items of the current expense fund were transferred from the 
County Board of Education to the State Fund Administration, but 
maintenance expense and fixed charges, including insurance, are still 
left to the County Board of Education. Public L a x ~ s  N. C., 1935, ch. 
455, see. 9 (pp.  760-761). 

The fixed charges indicated in N. C. Code, 3935 (Xichie) ,  see. 6396 
( a )  5, including insurance, are consequently "necessary expenses" of the 
County Board of Education, and the limitations of Art. VII ,  sec. 7, of 
the Constitution do not and cannot apply to the insurance of the regular 
public schools of the county which form a part of the State-wide system. 

The  purchase of the insurance was for a public and not a private 
purpose, and a necessary rxpense. Ordinarily, the Board of Education 
has discretion in  matters of this kind, and usually its action is not re- 
viewable. 

I n  S e w t o n  v. School Committee, 1.58 N. C., 186 ( l88 ) ,  citing a nealth 
of authoritie4, i t  is  said:  "Courts may not interfere n i t h  discretionary 
poners conferred on these local administrative boards for the pub l~c  
welfare, ur~less their action is so clearly unreasonable as to amount to an 
oppressiw and manifest abuse of discretlori." Clad;  u. -1I(C)nt,~n,  103 
AT. C., 714 (716);  Crabfree v. Board of I<duration, 199  S. C'., 645 (650). 

The  plaintiff in his brief says: "The general law of this State is d e n t  
as to insuring property of schoolhouses in this State. Scrtioii 3419 in- 
corporates the Board of Education and gives i t  general povcrs to pur- 
chase mid hold real and personal proptrty, buildings, schoolhouses. etc. 
Section j39G provides: (The Mag budget prepared by the County Board 
of Education shall provide for three separate school funds'; nut1 s u b  
section 5 of section ( a )  is as follons: 'Fixed charges rent, insurancc~. 
and other necessary fixctl charges.' " 

T o n h e r e  in the act creating the County Board of Education, or in 
any other legislative authority, has the County Board of Education bee11 
g l e n  the right to become a member am1 aqsunle a coutiilgent Imbility in 
a mutual fire insurance company." W e  think l~laintlff takes too narron 
:I ~ i e ~ v  of section 6351, supru, aud the quhject. 

T h e n  the budget is  set up  by the Coul~tp  Board of Education, if it  
desires t o  purcllaqe insurallce in mutual  companic~s like thcl tlcfe~ldauts', 
i t  call show the cash amount to do qo a d  thrl contlngellt alnount not 
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exceeding the  cash premium. T h i s  mat te r  is  discretionary v i t h  the  
County Board  of Educat ion.  

T h e  plaintiff cites section 6331, supra, and  says :  "We submit t h a t  
tlie Legislature h a s  carefully aroidcd gran t ing  to the County Board  
of Educat ion or  a n y  other n ~ u n i c i p a l  corporation t h e  aut1,ority to  insure 
in mutua l  fire insurance compaliies. I t  has  granted the  r ight  to trustees 
t o  become members of such mutua l  fire insurance companies. but  i t  h a s  
declined t o  g i r e  i t s  consent t o  a Boartl  of Educa t ion  or  ali,y other gorerii- 
niental agency t o  become a member of a mutua l  fire insurance coni- 
pan)-," etc. 

TTr do not tliinli this n-as neccsqary i n  specific language. Reading the  
P C C ~ ~ O I ~  :IS :I ~ r l io le  and giving it  a liberal construction. i t  opens u p  the  
tloor to tlicse m u t u a l  comlmnics ant1 says lion- they 4ial l  opcrnte. T h e  
mutllal companies a r e  bound by  the s tatute  which is i n  force a t  tlic t ime 
of thc csccution of the contract and  b e c o n ~ c ~  part of the  i ~ i t c ~ l t i o n  of the  
1)artics. B(if~m(zn 21. Sfe~'~eff, 201 S. C., 59 ;  EIcade~~ L?.  Ins. Co., 206 
K. C., 270 (272) .  

Scction 6348 i s  a n  enabling s tatute  to protect a t ruster  f rom liability. 
It has  notliing t o  do nit11 t h e  r ights  asserted liere by  the County Boartl of 
Educat ion,  nor  i s  the  County I3oartl of Educ>ntiol~ rcstri~.tetl f r o m  pur-  
chasing insurance i n  a n l ~ l t u a l  company;  but section 635 l p r o ~ i d c s  the  
terms and  method of hon. m u t u a l  insurance call operatc iii this State .  
Those \rho purchase mutua l  insurance h a w  their  r ights  ;?xed. 

F o r  t h e  reasons g i ~ e n ,  the jutlgnient of tlie court below ia 
Affirmed. 

D E ~ I S ,  J., took n o  p a r t  ill the considerat ioi~ or decision of this case. 

E. R. BURT, 0 s  HIS OWS BEHALF - 1 S D  ON I~EI[ALF O F  ALL OTIIER CITIZESS 
ASD TAXPAYERS OF TIIE Tows oF EISCOE S I ~ I L A R L Y  SITT.\TED ASD WHO 
DESIRE TO JI-II~E TIIEJISEIXES P.\IITIES TO THIS ACTIOS. T.. TOTTN O F  
13ISCOE, >a ~IUSICIPAL COR~~OIL~TIOS. 

(Filed 11 Dcccmber. 1035.) 
1. Statutes C b- 

Ordinarily. a special stntutc l~rev:~i ls  orer a repugnant qeneral statute 
:IS a11 csce1)tion to tlie general statute. 

The courts will t ry  to harmonize illconsistent and conflicting statutes 
relative to the same subject-matter in order to give effect to tlie legislative 
intent as  gathered from the stntutes construed together. 
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3. Taxation A a-Municipality may issue bonds for necessary purposo 
without rote under Emrrgencr Bond Act, notwithstanding provisions 
of local act. 

Defendant municilmlity was subject to a special act ~ r o l ~ i b i t i n g  the 
issuance of  bonds for sen.erage and other desimntcd iiecessary LmIwsrs 
~ ~ i t h o ~ i t  n rote. C11. XIS. Public-Local 1,an-s of 19%. Defendant munici- 
p:rlity, under an agreement with a Fed(,ral ar.el1c.y for a Federal grant, 
propose11 to issuc bonds to l~roritlc its part of the expense of a ::cn.er:lgr 
plnr~t \ritliciut :I votc ~ m d ( > r  the ~~roris iot ls  of tlie EII~('~.:~IIC?. 13ond Act. 
( 3 .  426, Public Laws of 1933. Held: The intent of the Emergency Bond 
Act is to eslmlite the issunnre of bonds for lxojcvts consi i tut i~~g necessary 
municipal or cwunty eslieilscs for wl~icll the Federal Gorernment offers a 
loan or grant 1)y t l is l~r i is i~~g with a rote. 1iot~~-ithst:11idi11~ tl~c' wstrictions 
of any gc~~cxral, sl,ccial, or private uct, and a rote is not nccwnry  to the 
iszunnct~ of t11c l~roltowd lmnrls 113. di~f(,ncl:~nt ~nnliicil)nlity, the provi~ion 
of the I?rnergel~cy Act thnt i t  slloi~ld not rcpeal :In7 private or local act in 
conflict thercn.it11 beiiig l~recmitioiinry and o~ern t ing  to kecg swli local 
acts in full force and effect. csci'l~t for the issi1:llicc of I~onds for ileces- 
snry ~nrpo.scs nndcr t l ~ e  prorisions of the Enir~rgency Act. t l ~ c  statutes 
being recoi~ciletl to effectnate thr 1ecisl:rtirc intent to aid the Federal 
Go~t~rnmcnt  i l l  fi~lnncinp certai~i nr.c,cssary c~onstrtictire 1)rojc)cts to xire 
relief to the unemployed. 

,\PPF IL by plni~itiff f r o m  C l ~ n z e ~ ~ f ,  J . ,  a t  Chambers, 6 Sorcn iber ,  1935. 
F r o m  ~ ~ o ~ T ~ ~ ~ J ~ F R Y .  Affirmed. 

T h i s  is a c i ~ d  action, brought h -  tlie plaintiff i n  the  Superior  Court  
of Noiitgornery County, and  heard before Clement, Judgc,  a t  t h e  court- 
house in  S t : r tw~i l lc ,  S o r t l i  Carolina, on 6 November, 193;. n l m l  a n  
agreed rtaternelit of fnc t i  ant1 f ~ o m  a jut lgme~it  f o r  the tl(.ferld:l~~t tlicl 
plaii?tiff appealed. 

T h e  agrrcd statcinent of facts  i s  as  fo l lons :  
"Tha t  E. R. Bur t ,  the plaiutiff, is a citizen, t a s p a > c r ,  mid qualified 

~ o t c r  of t h c  t o ~ m  of Biqcoe. 
"Tha t  tlie t o n n  of Biscoe is a municipal  corporation. crcated 197 

chapter  24. P r i v a t e  L a n q  of 1901. 
"That  tllc t o i ~ r l  of Biqcoe has  made  application to tlic Fctleral Enier-  

gency ,Iclmii~istratioil of Publ ic  Work<,  a n  agent of the  United States  
of ,lnierica. fo r  a loan of $44,000 and  a g ran t  i n  the  sun1 of $36,000 for  
t h e  purl,o.cb of f i n a n c i ~ ~ g  the conbtructio~i of a n ater  n orlrs and  wvcrage  
systern for  the said tonn, and  t h a t  the Public  TITorks Adnlinis t rat io~i  
has  agrectl to make  s a ~ d  loan an(1 said g ran t  to the said town i n  the 
amounts  narned. 

"That  a t  a regular  meet ing of the board of colnmissioners fo r  tlic 
ton11 of Biscoe held on 4 S o r e m h e r ,  1935, a resolution n a s  adopted 
nhereby  ~ v a s  determilled t h a t  the  said t o w 1  should issue $44,000 nego- 
tiable coupon?, v a t e r  and  sewer bonds of said town f o r  the  purpose of 
constructing a v a t e r  works and  sewerage system i n  and for  said town, 
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BURT 2). BISCOE. 

said bonds to be dated 1 October, 1935, and maturing $1,000 on 1 Octo- 
ber in  each of the years 1939 to 1950; $2,000 thereof cl11 1 October in 
each of the years 1951 to 1963, and $3,000 thereof 1 October in each 
of the years 1964 and 196.5, and under the terms of said resolution the 
bonds are purported to be issued pursuant to the Emergency Bond Act 
of 1935 (being chapter 426 of the Public Laws of 193.5). The resolu- 
tion sets forth the form of bond and rate of interest and all details with 
reference to the issuance thereof, and provides that an  annual tax sliall 
be levied and collected sufficient to pay the principal and interest of said 
bonds as same become due, and that i t  shall become effective inme-  
diately upon i ts  passage and shall not be submitted to the voters of said 
town. 

"It is also admitted that  chapter 208 of the Public.Loca1 Laws of 
1933, applicable to Montgomery County, is especially pleaded in this 
action and that same has not been repealed or affected by any act other 
than by the Emergency Bond Act of 1935. 

"That the town of Biscoe proposes to issue bonds in  accordance with 
the terms and provisions of said resolution and said Emergency Bond 
Act, and that  said bonds are proposed to be sold to tlw United States 
of America. 

'(GARLBSD S. GARRISS, 
Attorlzey for Plaintiff. 
R. T .  POOLE, 

Attorney for. Defendant." 

The judgment of the court below is as follows: ((This cause coming 
on to be heard before his Honor, J. H. Clement, judge, upon an agreed 
statement of facts, a t  the courtllouse in  Statesrille, North Carolina, on 
6 November, 1935, and being heard, and i t  appearing tc, the court that 
the plaintiff is not entitled to the relief sought in said action: I t  is there- 
fore ordered, adjudged, and decreed by the court that th,s  action be dis- 
missed at  the cost of the plaintiff. J. H. CLEMENT, 

Judge Presiding." 

To the judgment as signed, the plaintiff excepts and a:,signs error and 
appeals to the Supreme Court. 

Garland X. Garriss for plaintiff 
R. 2'. Poole for defendant. 

CLARKSON, J. The main question involved on this appeal is whether 
or not bonds may be issued for water works and sewerage system, under 
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Emergency Xunicipal  Bond Act of 1935, without regard to a  articular 
local act. Tl'e think so under the facts and circumstances of this caie. 

Under Art. V I I ,  see. 7, of the Constitution of S o r t h  Carolina, ('a 
vote of the majority of the qualified voters therein" is not nec1essary 
nlien the purpose of the bond issue is for a "necessary expense." I t  has 
been decided by this Court that  a water works and sewerage system is a 
neceswry expense. S t o r m  1;. Wrzghtsvi l le  Beach ,  189 S. C., 679 (681). 

The  Emergency Municipal Bond Act, ch. 426, Public Laws 1932, has 
this ill i t :  The  caption of the act is as  f o l l o ~ s :  (',4n act to authorize 
cities and toxnr to issue bonds for municipal improvements for the pur- 
pose of financing or aiding in  the financing of any work, undertaki~lg, 
or project to TI-hich any loan or grant i s  or may be made by the United 
States of i\merica through the Federal Emergency 11drninistr:~tor of 
Public Works, or through any other agency or department of the Cnited 
States of America, and t o  expedite t h e  procedure for t h e  issuante  of such  
bonds." (Italics ours.) Section 11 : "The powers conferred by this act 
a re  in addition to and not i n  substitution of those conferred by any other 
act, either general, special, or local, and erery municipaIity may proceed 
to issue bonds under the provisions of this law notwithstanding any con- 
ditions, restrictions, or limitations contained in any other act, n l ie t l~er  
gel~eral, spccial, or local. Every p ro~ i s ion  of this Ian. sliall be con- 
strued as being qualified by constitutional provisions, n l i e n e ~ e r  such 
construction shall be necessary in order to sustain the conztitutlonality 
of any portion of this law," etc. Section 13  : "Sothing in this act shall 
he construed as repealing any general, special, or local l a v  in conflict 
n i t h  this act." 

Chapter 208, Public-Local Laws of 1925, see. 1, is as follo~vs: "That 
it shall be unlawful within the boundaries of the county of hlontgomrry 
for bonds for county, township, school, road or highway, city or t o ~ ~ n ,  
street or  sidennlk paving, na ter ,  senerngc, lights or other public pur- 
poses, improvements or repairs to be issued ~ ~ i t h o u t  the approval of the 
qualified voters, to be affected thewby, of the respectire city. tonn,  t o m -  
ship, or county a t  large, or ~5 i th in  the jurisdiction of the road, liighnay, 
school, or other board, or trustees, proposing to issue such boilds: Pro- 
v ided ,  hozc cvel; that  bonds n l a r  be issued hy the said authorities in the 
I\ ay and manner now pro\ ided by law to meet an  emergency occasioned 
by the sudden destruction of property now owned :rnd existing." 

The tonn of Biscoe, a municipal corporation, created by chapter 24, 
Public L a n s  of 1001, has made application to the Federal Emergency 
, ldministrat~on of Public Works, an  a p n t  of the United States of 
America, for  a loan of $44,000 and a grant in the sum of $36,000 for the 
purpose of financing the construction of a water works and sewer system 
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for the said to~vn,  and the Public Works Administration has agreed to 
make said loan and grant  to the town in the amounts naned.  

I n  IIammolzd v. Charlotte,  205 N. C., 460 (472), it  i:; said:  "I t  is a 
settled principle, subject to exceptions, that  where a pcblic or general 
and a private or special statute relate to the same subject and the two 
are essentially inconsistent the special statute shall prevail on the theory 
that  i t  is an exception to the former," citing authorities. 

I t  is also well-settled that  courts will tr;. to harmonize inconsistent 
and conflicting statutes relative to the same subject-matLer to ascertain 
tlie intent of the General ,Zssembly. 

I n  Illail. u.  Cou~miss ioners ,  187 N .  C., 488 (490), x-e find: "But i t  is  
a w l l  settled principle that in case of doubt or ambiguity the two enact- - .  

ments must be construed so as to effectuate the true intent and purpose 
of the lawmaking bodv. 'The first canon in the construction of statutes - " 

is to ascertain the legislative intent, as gathered from the statute itself, 
~rhi r l1  should be enforced accordingly as  the only authentic expression 
of the popular will. We may consider other statutcs rclating to the 
same subject, and the purpose to be accomplished, w h e ~ e  tlicre is any 
real doubt as to tlie true meaning; but 71-hene~er and howc,ver discorered, - 
tlie intent prerails over all other consideratjons.' Walker, J., in S. 21. 

Johnnon, 170 S. C., 690." 
The caption to the Emergency Municipal Bond Act of 1935 saps: "And - ~ 

to  exuedite the urocedure for the issuance of such bonds." Fur ther  : 
"Every municipality may proceed to issue bonds under tl e provisions of 
this law notwithstanding any conditions, restrictions, or limitations con- 
tained in any other act, whether general, special, or local." T h e  water 
worlrs and sewerage bonds are a necessary expense undcr ,4rticle VII ,  
section 7, of the Constitution of North Carolina, supra, and a vote of 
the people is not necessary. A rote under the local law would hinder 
and in no sense expedite the procedure for the issuance of bonds. 

V e  think the language contained in section 13 is merely precaution- 
ary in that  it expresses tlie legislatire iliteiit that  all l x a l  laws shall 
remain in full force and effect except in cnses where bonds are issued 
under this act to secure n lonn from the Federal Gorernment for a 
necessary expense. The  act would not be an  emergelicy one if it  was 
restricted as contended by plaintiff. I t  seems that  the very purpose and 
intent of the General Assembly n x s  to aid the Federal Governmelit in 
financing certain necessary constructire projects to  give relief to the 
unemployed. This laudable purpose may be destroyed ky not reconcil- 
ing the general and special local act and paramounting tlie general act 
under the facts and circumstances of the case. 

Fo r  the reasons given, the judgment of the court below is 
Affirmed. 



FALL TERM, 1933. 
-. 

N. C.] 13 

C .  h1. CASTEVESS AKD JAJIES FORREST.  CITIZEX~ AXD TAXPAYERS OF 
STAXLY C O U K T ~ ,  V. STAKLT COUKTT ASD T. R. V O L E " ,  J. T. BAR- 
RINGER,  A K D  J O H S  I,. LITTLE,  CO~STITUTIXG THE BOARD OF COMMIS- 
S I O K E R S  OF STSKLY COUSTP. 

(Fi led  11 December, 1935.) 

1. Taxa t ion  A a-County m a y  issue  bonds  f o r  necessary purposes  n i t l l o u t  
vo te  u n d e r  Emergency  B o n d  Ar t ,  no twi ths t and ing  provisions of local  
ac t .  
h county may issue i t s  b l~nds  for a necessary slrecial 1,url)ose with the 

s ~ ~ e c i a l  a~ jp rova l  of the  General Assembly, (Jr to raise funds  necessary to 
tlie m:lintennnce c~f thc cons t i t n t io~x~ l  srliool te rm,  ~ i l l i o u t  submitting the  
issnnnce of the bonds to :I vote, not\~ithstanclin,rr the provisio~is of a 
sl)ecial s ta tu te  requiring a vote, cl1. 443, Public-T,ocal Laws of 1927, n.lien 
the  purpose of t he  bond issne is  to provide tlle conn t ,~ ' s  ~ n r t  of the  ex- 
pensc of a project fo r  \vliic.li n Federal  g ran t  is  avail ;~blc,  and  tlir pro- 
posed bond issue comes ~ i t h i n  the  ~)ror is ions  of the Emergency County 
Bond Act, ch. 427, Public Laws  of 1935, tlic special ac t  k i n g  l~armonizecl 
with t he  Emergency Act to effectuate tlie legislative intent. 

2. Samc-Public-local s t a t u t e  m a y  n o t  prohibi t  a county  f r o m  i s su ing  
bonds  f o r  necessary  school  facil i t ies a s  admin i s t r a t i ve  S t a t e  agc'ncy. 

A public-local s ta tu te  prohibiting the  iqcualice of bonds nlt l iont a vote 
doe\ not p r e ~ e n t  a COUI~.~J .  11amed in the ac t  from ~s.uing 11o11cl~ to provide 
funds  fo r  the  purpose of erecting school buildings, makin= :~ililltions to 
old building, and  purchasing equipment necc.ial;r to tlic m,~intenalice of 
the  constitutiona1 school term, since the  county, ill issui11< b o n t l ~  fo r  well 
purgocc, i s  a n  a d m i n i s t r a t i ~ c  agency of the  Sta te ,  and the  public-local 
s ta tu te  applies only to local matters.  

3. Taxat ion  A G H c l d :  Taxes  f o r  paymen t  of bonds  i ssued u n d e r  E m e r -  
gency B o n d  Ac t  f o r  school  purposes  will  n o t  b e  subjec t  t o  l imi ta t ion .  

Where  a county has  assumed all  indebtedness of i ts  ~ o l i t i ~ ~ a l  su l~di-  
visions for  scliool purposes. and a iwoposed bond issue to provide funds  
necessary to  the  maintenniice of tlle colistitutionnl school tvnn in the  
county i s  ~r.itlliri the limitations of S. (1. Code, 1934 ( I T ) ,  nnil comes 
within t he  provisions of the  Emergcnrg Bond Act. cli. 427, Public Laws of 
1933. taxes for the payment of 1rincip:rl and interest  of the p r o l ~ i r s ~ d  bond 
issue will not  be subject to any l imitation on the  t n s  rate.  

4. Taxa t ion  9 +Bonds f o r  coun ty  jai l  he ld  f o r  necessary,  special  pu rpose  
g iven special  legislative approval ,  a n d  taves  t he re fo r  a r c  n o t  sub jec t  to 
l imi ta t ion .  

Where  i t  is  stipulated in tlie agreed fac ts  t h a t  defendant county's jail 
is  uncafe and  inwni tary .  : ~ n d  the  erection of a ncw jail i s  a public neces- 
sity, bonds nclceswry to  p rmide  funds  for  t he  erection of a ncw jail, n i t h  
plumbinr.  heating, and electrical n o r k ,  a r e  f o r  a special necessary county 
expense, S. ('. Code, 1297, 1317. and  tlie issuance of such bonds i s  given 
special legislative approval, N. C. Code 1321 ( a ) ,  1334 (8) ( a ) ,  ( d ) ,  and  
taxes  necessary to pay principal a n d  interest  of such bond issue by the  
county a r e  not subject t o  limitation on the  t a x  rate.  N. C. Const., Art. V, 
see. 6, Art. VII ,  sec. 7. 
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5. Statutes B R- 
Statutes relating to the same subject matter must be construed in p a d  

materia. 

APPEAL by defendants from McEkoy,  J., at October Term, 1935, of 
STANLY. Reversed. 

AGREED STATEMENT O F  FACTS. 

"The plaintiffs and the defendants above named beg to submit to the 
court the questiolls of law involved in the above entitled controversy 
upon the following agreed statement of facts under section C. S., 626, 
and ask the court to determine the rights of the parties on said state- 
ment of facts. 

"1st. That the plaintiffs C. M. Castevens and James :Forrest are citi- 
zens, residents, and taxpayers of Stanly County, N. C., and are interested 
in the financial conditions and ~velfare of said county. 

"2d. That T.  R. Wolfe, J. V. Barringer, and John :L. Little consti- 
tute the Board of Commissioners of Stanly County, and as such board 
have been duly inducted into office and are now discharging the duties of 
the Board of Commissioners of Stanly County imposed upon them by 
law. 

"3d. That at  a continued session of said Board of Corr~missioners held 
on 7 August, 1935, at 10 o'clock a.m., T .  R. Wolfe (chairman), John L. 
Little and J. V. Barringer (members), and D. L. Crowell (clerk), being 
present, the County Board of Education presented a petition and re- 
quested the Board of Commissioners of Stanly County to issue school 
building bonds in  arder to provide the necessary funds for new school 
buildings, additions to present school buildings and school furniture, the 
total cost of above building and equipment, not to exwed the sum of 
$380,000, less 45 per cent Federal grant of $171,000, le,iving a balance 
to be financed by the county of 55 per cent, or $209,000, s copy of which 
is hereto attached, marked Exhibit 'A,' and asked to be made a part of 
this agreed statement of facts. 

"4th. That when said resolution and request of the County Board of 
Education was presented to the Board of Commissioners of Stanly 
County said Board of Commissioners passed the following resolution, 
to wit: ' B e  i t  resolved, That this board approve the building and equip- 
ment program as set forth in the resolution of the County Board of 
Education in the maximum amount of $380,000, with the understanding 
that the Federal Government approve the grant of 45 per cent of the 
total and the cost to Stanly County is not to exceed 55 per cent. I t  is 
the understanding of this board that the Federal Government will pur- 
chase bonds of Stanly County issued to finance the above work at  an 
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annual interest rate of not to exceed 4 per cent, i n  the event the county 
is unable to sell the bonds on the open market a t  4 per cent or less. 
The secretary of the Board of Education is hereby authorized to make 
application to the Federal Government in behalf of the Board of County 
Commissioners of Stanly County for the above grant.' 

"5th. That  the Board of County Commissioners of Stanly County, 
North Carolina, met in  continued session a t  the courthouse in  dlbe- 
marle, S. C., 011 26 August, 1935, at  10 o'clock a.m., the following mem- 
bers being present, to wit:  T .  R. Wolfe, chairman; John L. Little and 
J. V. Barringer, members; and D. L. Crowell, clerk; members absent, 
none; when and where a resolution mas read, discussed, and passed by 
said board by the following vote: Ayes, three; noes, none; which said 
resolution approved the construction of a new jail with plumbing, heat- 
ing, and electrical work, a t  a maximum cost of $60,000, with the under- 
standing that the Federal Government approve the grant of 45 per cent 
of the total, and the cost to Stanly County not to exceed 55 per cent; 
and the clerk to the Board of County Commissioners of Stanly County 
was authorized to make application to the Federal Government on behalf 
of said board for  the above grant, copy of said resolution is hereto at- 
tached, marked Exhibit 'B,' and asked to be made a part of this agreed 
statement of facts. 

"6th. That  the Board of Commissioners of Stanly County, through its 
secretary, and through the secretary of the Board of Education of said 
county, arc asking the Federal Government for the grants set forth in 
said resolution and, if same are approved by the authorities of the 
Federal Government in  charge of same, that the Board of Commissioners 
of Stanly County will issue bonds of said county ( a )  for school purposes, 
as set forth in said resolution, in  the sum of $209,000, and (b)  for the 
erection of a new jail i n  the sum of $33,000, provided said commissiouers 
are authorized and empowered under the law to issue said bonds. 

"7th. That  the erection of a new jail in Stanly County is a public 
necessity; that several grand juries have recommended to the court that 
a new jail should be built at  once, and the court has ordered the commis- 
sioners to take immediate action to build said jail, that the present jail 
is considered unsafe and insanitary. 

"That the erection of a new school building and the repair of old 
school buildings and the purchase of furniture and equipment for school 
buildings are necessary expenses of the county of Stanly in order to 
provide the necessary facilities for all the children in  Stanly County 
with the six months school term as provided by the Constitution of the 
State. 

"8th. Tha t  the General Assembly of North Carolina, at  its regular 
session in the year 1927, enacted chapter 443 of its Public-Local Laws 
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of the year 1927, which provided: 'That  the County Commissioners of 
Stanly County, and tlie Board of Educatioil of Stanly County and the 
Board of Road Commissioners of Stanly County are each hereby pro- 
hibited from issuing tlie boncls of said county for any pulpose until after 
the sailie are approved by a majority of the votes cast cn that question 
a t  a general election, or a t  an  election duly called for that  purpose; 
provided, this act sllall not apply to bonds :ind notes authorized by the 
General alssenibly of 1927, nor to cases of emergency, such as the de- 
struction of buildings and bridges or other damages done by floods, storms, 
fire, 01. other unforeseen events.' 

"Then follow some other prorisions in regard to issuing the emer- 
gency bonds a b o ~ e  proridetl for, vhich  act was ratified on 4 Narch,  
1967, the IT-hole of wliicli act is referred to as fully as if ~vr i t ten  herein. 

"9th. That  the Board of Coinmissioners of Stanly C o ~ m t y  are s e e l h g  
to issue the bonds l~ereinbefore referred to under the terms of the Con- 
stitution of North Carolina, Art. VII ,  sec. 7 ,  for necessary public ex- 
penses of the county, and also under the general laws of the State, and 
especially under chapter 427 of tlie Public Laws of 193.5, lmo~vn as the 
'Em~rgency Coui~ty  Bond Act of 1935,' and ratified b y  tlie General 
Assembly on 11 AIarch, 1935. 

"10th. That  tlie assessed raluation of all tlic propcrttq in the county 
of Staiily a t  tlie time of tlie ratification of the County Finance Act of 
1927, n-as $31,810,997; 

"And the net debt of tlie county of Stanly, other than for school pur- 
poses, :it that  tinic was $1,541,000, ~vliich waq 5.8 per cent of the asseswl 
raluation for that  year ; 

"Tliat the net debt of the county of Stanly for school l~urposes a t  that  
time was $19,000, nliich was .0003 per cent of tlie aszessed raluation 
for that  year. 

"Tliat tlie assessed raluation of all the property in the couiity of 
S t a n l j  on 30 Julie, 1933, was $22,924,091. 

"That the net debt of the couiity of Stanly, other than for school pur- 
poses, on 30 June,  1933, n a s  $1,249,803.44, which Tr as 5.4 per cent of 
tlie assessed valuation for that  year ;  

"That tlie net debt of tlie county of Stanly for school purposeq on 
30 Julie, 1933, was $196,800, which was .007 per cent of the assessed 
valuation for that  year. 

"In the meantime, the county of Stanly has assumed all outstanding 
indebtedness for school purposes of every city, town, and school district, 
and school taxing district, township, or other political subdirision 
therein. 

"11th. That  unless restrained from doing so, the commissioners of 
Stanly County mill proceed to issue the bonds of Stanl j  County in  the 
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sum of ( a )  $209,000 for scllools, as herein set out, and (b)  the sun1 of 
$33,000 for the erection of a new jail, as hereinbefore set out. 

''12th. That  C. 11. Castcrcns allcl James Forreqt, citimns ant1 tas-  
payers of Stanly County, contend that  tlle Board of Commissloners of 
Stanly Coulity l l a ~  e no right to issue said bonds: (1)  Without a vote of 
the people as pro~icletl in chnl~ter  143 of the Public-Local TJnns of the 
year 1927, set out in paragraph eight hereof; (2)  that the? h a ~ e  no 
right to issue same under the coiirtitutional authority or under the 
geueral l a n s  of the State, or under chapter 127. Public L a n s  of 193.3, 
Itnonn as 'Emergenry County Bond - k t  of 1933'; (3)  that  the iqsue of 
said bonds nould far  csceecl the lloncr of the county to issue bonds on 
its present tax x d u e s  in the county. 

"The conm~isqioliers, on tllc other hand, contend that  the j  have a 
right to issue said bonds, and intend to do so, for the purposes herein 
named. 

"Gpon the foregoing agreed statement of facts the plaiutiffs and tlle 
defendants desire an  adjudication. 

"Respectfully submitted, 
"JAXES I). FORREST, 
C. 11. CASTETEAS, 

Residents and T u s p a y e ~  5 o f  S f a r ~ l ? j  Counf?j .  
J .  V. B L R R I X ~ ~ L X ,  Xllirnlier; 
T.  R. TVOLFE. C ~ L C I ~ I ~ ~ I C L ~ I ;  
JOHX L. LITTLE, 

Board o f  C'onzrnissionc,~~ of S f a n l y  C o u n f y .  
R. L. S\ I ITII  ti SOAS, 

At forneys for Tazpa!jrrs.  
IX. C. TURSLR, 

d i t o r n c y  for S t a n l y  Counfy." 

The judgment of the court below is as follows: "The a b o ~ e  cause 
coming on to be heard upon the agreed statement of facts at the October 
Term, 1933, of Stanly County Superior Court, before his Honor, P. A. 
XcElroy, judge presiding; and after a thorough discussion of the facts 
and the lav-, the court is of the opinion that chapter 4-13 of the Puhlic- 
Local Laws of 1927, ~vhich  has never been rcpcaled, forbids the county 
to  issue bonds for any purpose without a ~ o t e  of the people : I t  is 
therefore ordered and adjudged that the county of Stanly be and i t  is 
hereby forbidden and restrained to i swe hontls for building a jail and 
for the erection of school buildings and improvement of school build- 
ings and the purchase of furniture, as  asked for in the resolutions passed 
by the Board of Commissioners of Stanly Count- ,  and as set out in the 
agreed statement of facts. P. A. 1IcElroy, Judge presiding.'' 
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T o  the signing of the foregoing judgment, the defendants excepted and 
assigned error, and appealed to the Supreme Court. 

R. L. Smith & Sons for plaintiffs. 
H.  C. Turner for defendants. 

CLARRSOR, J. The first question involved : I s  the county of Stanly 
authorized to issue bonds for the purpose of erecting new school build- 
ings, making additions to old school buildings and purchasing furniture 
and equipment for the same, cost not to exceed $20!),000 to Stanly 
County, under the constitutional authority, under the general laws of the 
State, or under chapter 427 of the Public Laws of 1935, known as 
'(Emergency County Bond * k t  of 1935," without a vole of the people 
as provided in chapter 443, Public-Local Laws of 1927, relating to 
Stanly County 1 We think so, under the fac2ts and circumstances of this 
case. On the latter aspect of the question, the matter l-as been decided 
in  J3urt v. Biscoe, ante, 70. T h e  Acts of 1935, chs. 426, 427, are practi- 
cally the same on the aspect here considered. 

I n  the agreed statement of facts is the following: "That the erection 
of nelv school buildillgs and the repair of old school buildings and the 
purchase of furniture and equipment for school buildings are necessary 
expenses of the county of Stanly in order to provide the necessary,facili- 
ties for all the children in  Stanly County with the six months school 
term as provided by the Constitution of the State." 

On this aspect this matter has also been decided adversely to plaintiffs' 
contention in Julian v. Ward, 198 N. C., 480. At  pp. $81-2 i t  is said:  
"The question inr-olred: Does a public-local statute forbidding 'tlie 
Board of County Comn~issioners for the County of Randolph' to issue 
bonds without first submitting the matter to a vote of the people of said 
county prevent said commissioners, acting as an  administrative agency 
of the State, from issuing bonds for the purpose of purchasing land, 
building the necessary schoolhouses, and operating the schools ill snid 
county as required by the Constitution without submitting the matter 
to  a vote of the people? W e  think not. The  Board of Conlmissioners 
for the County of Randolph, acting as an  administrative agency of the 
State, can issue the bonds without a vote of the people, as the public- 
local statute applies only to local matters." Reeves v. Board of Educa- 
tion, 204 N. C., 74;  Evans v. Xecklenburg C'o., 208 K. C. ,  560; Iiickory 
v. Cafawba Co., 206 K. C., 165;  Taylor 2,. Board o f  Education, 206 
N.  C., 263; Hemric v. Comrs. of Yadkin, 206 N. C., 845. 

The amount sought to be borrowed for school purposes is within the 
limitation fixed by N. C. Code, 1935 (Michie), see. 1334 (17)-(1927, 
ch. 81, sec. 17),  as Stanly County has assumed all outstanding indebted- 
ness for school purposes. I f  the bonds are issued under :he "Emergency 
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County Bond Act of 1935," taxes for the payment of principal and 
interest will not be subjcct to any limitation imposed by any existing 
law. S ~ c t i o n  7, chapter 427, Public Laws of 1935. 

T11c sc7t onrl que*tion inrolx ed : I s  the county of Stanly authorized to 
iswe bonds for the purpose of erecting a new jail, n i t h  plumbing, heat- 
ing. and electrical work, cost not to exceed $33,000 to Stanly County, 
under the constitutional authority, under the general laws of the State, 
or ulldrr cliaptcr 417 of the Public L a m  of 1935, known as "Emcrpency 
County Bond Act of 1935," ~ r i thou t  a rote of the people, as prorided in 
chapter 4-13, Public-Local Laws of 1927, relating to Stanly County? 
We tllink so, under tlie facts and circumstances of this case. On the 
latter aspect of the question this matter has been decided in Burt u .  
Town of Biscoe, supra. 

3. (3. Code of 1935 (Michie), see. 1297, in part, is a s  follows: "The 
boards of commissioners of the sereral counties h a r e  powers: (9)  T o  
erect and repair county buildings-to erect and repair the necessary 
buildings and to raise, by taxation, the moneys therefore." Section 
131'7: "There shall be kept and maintained in good and sufficient repair 
in every county a courtliouqc and common jail, at the espense of the 
eoullty wherein the same are situated. The boards of conlmissioners of 
the several counties respect i re l~  shall lay and collect taxes, from year to 
year, as long as may be necessary, for the purpose of building, repairing, 
and furnishing their s e ~ e r a l  courthouses arid jails, in such manner as 
thcy think proper; and from time to time shall order and establish such 
rules and regulations for the preservation of tlie courthouse, and for the 
government and management-of the prisons, as may be conduci~e  to the 
interests of the public and the security mid comfort of the persons 
confined." 

I n  Jackson C. C70mmissioners, 171 K. C., 379, a t  p. 381, it is said:  
"The building of a courthouse is  a necessary expense, and the board has 
full pon-er, in their discretion, to repair the old one or to crect a n e w  
one, and in  order to do so they may contract such debt as is necessary 
for the purpose. Vaughn v. Comrs., 117 N.  C., 429; Brodnax v. Groom, 
64 N.  C., 244; Haslcett v. Tyrrell Co., 152 S. C., 714. I t  should be 
borne in mind, hoverer, by the county commissioners that vhile thcy 
are clothed with the necessary power to contract such indebtedness, they 
h a w  no power to levy a spt>cial tax out of uliich to pay the intercst and 
c2rcate a sinking fund, ulilers they hax-e the special authority of the 
General Assembly." 

I n  the agreed statement of facts is the following: "That the erectiou 
of a new jail i n  Stanly County is a public necessity; that  sereral grand 
juries have recommended to the court that  a new jail should be built a t  
once, and the court has ordered the commissioners to  take immediate 
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action to build said jail, that the present jail is considered unsafe and 
insanitary." 
S. C. Codc of 1935 ( U c h i e ) ,  see. 1321 ( a ) ,  is as follows: ( 'The 

board of commissioners of the various counties throughout the State 
are authorized and empowered to issue bonds or notes fay. the purpose of 
borrowing money with which to  erect, build, construct, alter, repair, 
and i n l p r o ~ e  courthouses and jails, and to purchase the necessary equip- 
ment and furniture to be used therein." 

I t  is the duty of the county commission~rs to provide a sufficient court- 
house and keep i t  i n  repair. I t  is  their duty both to erect and keep in 
repair. They are cognate duties, and failure to do them is "neglect of 
duty.') S. v. Leepcr, 146 N .  C., 655. 

I n  the County Finance Act, Public L a w  1927, ch. 81, sec. 8, is the 
following: "The special approval of the CJeneral Assembly is hereby 
given to the issuance by counties of bonds and notes for ihe special pur- 
pose named in  this section, and to the  levy of the property taxes for the 
payment of such bonds and notes and interest thereon. Accordingly, 
authority is hereby given to all counties in the State, ~ n d e r  the terms 
and conditions herein described, to issue bonds and notes, and to levy 
property taxes for the payment of the same, with inten:st thereon, for 
the following purposes, including therein purchase of the necessary 
land and, in the case of building, the necessary equipmsnt: ( a )  Erec- 
tion and purchase of schoolhouses. (d )  Erection and purchase of a 
courthouse and jails, including a public auditorium within and as a part 
of a courthouse." X. C. Code of 1935 (Michie), sec. 133g (8)  (a) ,  (d )  ; 
Ilarrell v. Comrs. of Wilson, 206 N. C., 225 (227). 

The before mentioned acts and the "Emergency County Bond *4ct of 
1933" are acts relating to the same subject matter and must be con- 
strued in, pari ntateria. The  erection of a jail is a "necsssary expense" 
and the "special purpose" has the "special approval" of the General 
Assembly. 

I t  is said in Glenn v. Commissioners, 201 N.  C., 233 (242) (concur- 
ring opinion) : ' (The only way to  preserve the vital i t j  of Article V, 
section 6, and Article T'II, section 7, of the Constitution is to adhere to 
the comtruction, as stated in the opinion of the Court, that  the 'special 
purpose' for which the 'special approval' of the General Assembly is  
essential must be for a 'necessary expense' in contemplation of the con- 
stitutional provision." 

For  the reasons given, the judgment of the court belo-rv is  
Reversed. 



N. C.] FALL TERM, 1935. 

STATE r. HEBER HARDY ASD KATIE HARDY. 

(Filed 11 December, 1933.) 

1. Intoxicating Liquor G c :  Cviminal Law G m-Evidence of possession of 
intoxicating liquor on prior occasions within year held competent. 

In  n prosecution for nnlanful possession of intoxicating liquor evidence 
that officers of the law had found liquor on defendants' premises oil two 
preTious occnsionh n i t l ~ i n  a >ear  of the occasion made the basis of the 
~rosecntion is competent on the question of knonledgc and mittire. 

2. Intoxicating Liquor B a-Person may possess intoxicating liquor for 
personal consnm~tion only in structure used exclusively as dwelling. 

The proriaion of S. C. ('ode. 3411 ( j ) ,  that  a persun may Ieyally pos- 
sess iiitoxio:~ting licluor in his dwelling for his personal cons~imlition and 
the consninlitiori of his fnmily and 7io1ln fide guests is limited by the terms 
of tlie statutt. to a private cln-elliny occupied and used exclusiwly ns n 
dn-elling, and a persol1 mily not lawfully possess intosicntin:: liquor in 
a building or structure used and o1)er:lted by such person a s  a filling 
station nnd dwelling combined wl~eii the parts of the structure used for 
tlie respective purposes are connected. 

3. Intoxicating Liquor B d- 
Where a husband has  knowledge of his ~ i f e ' s  illegal possession of 

intoxicating liquor oil the premises. ant1 permits her to Beep i t  there, the 
husbaiid is equally guilty with thc wifc of i l l e ~ a l  ~)ossession. 

4. Criminal Law A c: Intoxicating Liquor G c- 
Defendants were indicted, tried, and conricted of haring illernl posses- 

sion of intosicxting liquor before the effective date of a statute relwaling 
the pro11il)ition statute in the county. I Ie ld :  The repeal of tllc statute 
after tlie conriction of clefendnnts does not entitle defelidants to be dis- 
charged. 

Dmrn-, J., took no part in the consideration or dc,cision of this caw. 

,2rrcar, by defendants f r o m  Earr~lzil/, J., a i d  a jury, a t  A l p r i l  Term,  
193.3, of PITT. PITO error. 

T h i s  n a s  a cr iminal  action, begun on a w a r r a n t  issued i n  the  county 
court of P i t t  County, charging t h e  deferidants wi th  receiring, trnirsport- 
ing, and  possessing v1ii;kcy f o r  the  purpose of sale. There  was n ver- 
dict of "Guilty" i n  t h c  county court, and  the defendants appealed to  
the  Superior  Court .  The case came on  to be t r ied a t  the  Apr i l  Term,  
1935, of the Superior  Court  of P i t t  County, before H o n .  11. V. Barnhi l l ,  
judge presiding, and  a jury. There  x a s  a r r r d i c t  of "Guilty of posses- 
sion of liquor f o r  the purpose of s:rle." 

Tlre facts: T h e  defendants l i ~ e d  nt the  intersection of Simpson and  

Washington highways in P i t t  County. T h e  l iving quarters  n e w  down- 
s tairs  i n  the  back of the store, a cafe and  filling station \$-ere i n  the front ,  
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facing the highway. The evidence on the part  of the sheriff and his 
deputy was to the effect that  they searched the place on Saturday morn- 
ing, 34 October, 1934. Heber H a r d y  was not present, but his wife, 
Katie Hardy,  was. Behind the counter was found by tke sheriff 8 or 10 
bottles recently emptied. The  deputy found in  the kitchen a gallon jar 
about half full of whiskey, and also found 3 or 4 empty pint bottles in 
the kitchen sitting around a t  various places. I n  the back was found a 
ten-gallon keg that  smelled very strong of whiskey, aiid along a path 
leading across the road and into the woods was found a five-galloll 
demijohn with about a half-pint of whiskcy and some dried apples in 
the bot ton~ of it. This  was about 130 feet from the service station. 
The empty bottles were strewn around the woods-pint and half-pint 
bottles. There were connecting doors from the filling station to the 
residence. They were built there together, there was ,I, door from the 
residence into the filling station. "Court: Q. There were connecting 
doors from the filling station to the residence, you say?  A. Yes, s i r ;  
they were all built together; there was a door from the residence into 
the filling station." 

Thc deputy sheriff testified, i n  p a r t :  "Q. Did you search Mr. Hardy's 
station on other occasions? A. Yes. sir. On one occasion we found 
about five quarts of whiskey in  a candy jar. The  cand.y jar  n-as in the 
bedroom. We searched another time and found the saxre jar about half 
full of whiskey in  the bedroom. W e  have made three 01. four scarchcs." 
I n  due time the defendants objected to the foregoirg question and 
answer. Admittcd on question of motive or x i e n t e r .  Objection over- 
ruled, and the defendants excepted. 

The  defendant Kat ie  Hardy  testified, i n  pa r t :  "I have not sold any 
whiskey there. I have not had any whiskey there for sale. I did not 
have the whiskey there that  Mr. Pierce found for sale. I had it there 
for my  own use. I have not sold whiskey to anyone at any time. I 
have never sold it i n  my  life." 

The defendant IIeber Hardy  testified, in pa r t :  '(I did not know my 
wife had that  whiskey there. I t  was not my whiskey. [ did not buy it. 
I heard what Sheriff Whitehurst said about finding some bottles in the 
front room, store. I don't remember whether there u w e  any there or 
not. There might have been. W e  sold vinegar and me kept i t  there by 
the barrel, and we bought bottles a t  different times, and used them to  
put vinegar in. I have not a t  any time had any whiskey there for sale. 
I have not sold any whiskey there. I heard what Mr. Pierce said, about 
finding a large jug or demijohn across the road in  the woods, with some 
whiskey in it. I don't know anything about it. I did not put  i t  out 
there. That  was not my land out there. . . . 3111 wife said this 
whiskey was in her bedroom. B y  the bed. I went i n  there occasionally. 
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I don't remember whether I saw i t  there or not. I know she keeps it. 
That  room was her bedroom. Where she and the children slept. That  
room was independent of the store. There are partition walls between 
those rooms and the front. Or  store rooms. We live in  the back part, 
and the front we use for a station or store. We  did not have any other 
living quarters. But  those rooms. We  lived in those rooms day and 
night. . . . I hare been indicted two or three times. I think that 
is about all. I think I was raided out there three times. On one occa- 
sion I think they found some whiskey in  a candy jar. And on another 
occasion they found some in  a candy jar. One time they found some 
beer but I was not there. The first time they found some wl~iskey 
there they fined me twenty-five dollars, and the second time they turned 
me loose. This is the third time. . . . The building was used 
partly as a store and partly as a residence, we lived in the hack. The 
front was the store. A wall cut off the living rooms from the store, 
and we lived in the back rooms." 

I t  was in  exidence that the general reputation of Heber Hardy is 
bad, and Katie Hardy's reputation for selling whiskey is bad. 

The court below rendered judgment on the verdict. The defendailts 
made numerous exceptions and assignments of error and appealed to the 
Supreme Court. The material ones will be set forth in the opinion. 

z4tforney-General Seawell and Assistant Attorney-General AiX,cn for 
the Sfate .  

Julius UTOWIZ for defendants. 

CLARKSON, J. The exceptions and assignments of error by defend- 
ants as to the prior searches of defendants7 premises cannot be sustained. 

I n  8. v. ilfurphy, 84 N. C., 742 (743-4), i t  is said: "It  is a funrla- 
mental principle of law that  evidence of one offense cannot be given in 
evidence against a defendant to prove that  he was guilty of another. 
We have been unable to find any exception to this well established rule; 
except in those cases where evidence of independent offenscs have been 
admitted to explain or illustrate the facts upon which certain indict- 
ments are founded, as where, i n  the investigation of an offense, i t  be- 
comes necessary to prove the quo animo, the intent, design, or guilty 
knowledge, etc. I n  such cases i t  has been held admissible to prove other 
offenses of like character," etc. S.  v. Jefr ies ,  117 N.  C., 727; S .  v. 
Simons, 178 N. C., 679; AS'. v. Crouse, 182 N. C., 835; 8. v. Xiller, 189 
N .  C., 695 (696) ; 8. v. Dail, 191 N. C., 231 (232). 

I n  S. v. Boynton, 155 N. C., 456 (459-460), i t  is said: "The State, 
over defendant's objection, was allowed to show by Wat t  Britt, J. B. 
Bryson, and others, that a t  some time prior to this alleged sale, and 
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within tvelve months, defendant had whiskey in  his  po~,session in differ- 
ent quarters and in places in Asheville, S. C., and that  a t  the business 
places under control and management of defendant," etc. Hoke,  J., a t  
p. 461, says: ('It tended to show that  defendant had and kept ~vhiskey 
on hand, in prohibited territory, and v a s  prepared and equipped to make 
the illegal sale charged in  the bill of indictn;ent. . . . I11 7 Encyclo- 
pedia of Evidence, 11. 760, the author says: 'Of course, the possession 
of liquors by the defendant, a t  the time of the offense charged, is always 
a circumstance admissible against him, and in general the circumstances 
under which liquors are kept, and even that  they are kept a t  other places 
or in other rooms, may be shown.' " 

Tho defendant Katie Hardy's testimony was to the effect: '(We have 
been t h e  a little over a year, I reckon." 8. c. Beam, 154 N. C., 740, 
cited by defendants, is inapplicable. I n  tliat case tlie prior crime had 
been committed I1 w a r s  before the one for which dcfendalit was in- 
dicted. This  r a s  too remote. I n  the present case t l ~ e  searches were 
within about one year. 

S. C. Code of 1035 (Michie), see. 3411 j j) ,  is as follo~vs: ('The pos- 
session of liquor by any person not legally permitted under this article 
to possess liquor shall be prima facie  evidence that  such liquor is kept 
for the purpose of being sold, bartered, exchanged, given anay,  fur-  
nished, or  otherwise disposed of i n  ~ i o l a t i o n  of the p~ovisions of this 
articlc. But  i t  shall not be unlawful to possess liquor in one's private 
clwelling ~r l i i le  the same is occupied and used by him as his dwelling 
only. Prorided, such liquor is for the personal consumption of the 
on ner thercof, a d  liis fnniily residing in such dn-elling, alicl of his bona 
f i d ~  guests when entertained by him therein." 

On  this aspect tlie court charged the jury  as  follons: "Under that  
~varrai i t  t h e e  verdicts a re  possible, guilty :IS charged, guilty of having 
w h i s k ~ y  in  their possession for the purpose of sale, or guilty of u n l a ~ f u l  
possession, or not guilty, as you filid the facts to be, tlscept as  to the 
defendant Katie Hardy.  She admits that  she had a vertain quantity 
of whiskey in her possession. The State makes tliat imlawful, unless 
she hrzd i t  i n  her private dvelling; when the place is occupied as a 
dwelling only, and according to the evic1enc.e in this case this building 
was not occupiecl solely as a private dnelling. Whether the Legislature 
n-as wise or unwise in passing that  la~r-  is not for the court or the jury 
to  say. TVe have no right to change i t  elen though we do not agree 
r i t h  it. . . . Therefore, the court instructs you if j o u  believe what 
she says about it and find from her testimony and the testimony of 
officers that she had any quantity of nhiskcy in her possession, then it 
would be your duty to return a vwdict of guilty of unlax-ful possession 
as to the defendant Katie Hardy." The  defendants evcepted and as- 
signed error to the above portion of the charge. 
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The act clearly says: "But it shall not be unlanful  to possess in one's 
p r i ~  ate dwellir~g xhile the same is occupied and used by him as his 
(IT\ elling only," etc. All the evidence is to tlie effect tliat the fillir~y 
.tation ~ v i t h  I)cdroom and liitclieri were connected and used tngdier .  
The building ' i s  n o t  occupicd  and used  b y  him ac 111s d w ~ l l r n g  only." 
The statute v a s  no doubt passed to c o ~ e r  the very situation aq slionn ill 
this caw. 

Tlie court charged the jury as follons: "If you find from the el-itlence 
ant1 b y  on11 a reaiona1)le doubt tliat Katie Hardy  haci in licr pos~t;iioll 
on the premises occupied by IIeber Hardy,  and that  lie Bnew *lie had it 
t l ~ ~ r c  and lxmiiitted her to keep it there, then upoii that  f indi~ig it would 
bc your duty to rcturn a verdict of guilty of unlawful po.ses.ion agairift 
him. n c c a u v  any person ul1o aids and abets another i n  all oBense is 
t qually guilty n itli thc person n h o  committed the ac t ;  so if ~ o u  fintl 
from tlie eridence and beyond a reaqonable doubt tliat he hen7  slic had. 
tlie liquor tliere and permitted her to  keep it on his premises, a qu: r~~t i ty  
of intoxicating liquor, then that  would make him equally guilty." Tlic 
t1r.feritlnnt~ escoptccl and nsiigned ( , n o r .  We do not think t h t  th i i  
c~ccp t ion  and assignnierit of error ran  he sustained. 

Tlie iulc alq~licable here is aptly stated in 33 C. J., 11. 607, part  
btction 237. "Il~tosicating Liquors," a. follons: "Uriless it is otliernise 
:is the rc>~ul t  of htatutorv erlactnmits, a husband iq crimilially respol~si- 
blc for illcgnl salcq. or other i ~ ~ f r a c t i o n s  of tlie liquor Inns, maclc or tlo~le 
1)y his  n ifc in liii prc,sence, or by his command, or vi t l i  his lmov ledge 
and conselit. or vlicn she actq as his ~ e r ~ a n t  or agent. , h d ,  nliere :I n ife 
Iwel)~  iri tlic l i o u ~ e  of 1lt.r liusbantl or in tlie premises uliich :ire ownpied 
:nit1 coritrolled hy him intoxicating liquors for sale i n  riolatiori of Ian ,  
he is criminally liable, if he lins kno~i~ledge of her intent, unless he uses 
reasonable nieans to prevent her from carrying out such intent . . . 
(1'. 60s). B u t  the husband liaq bwn  held liable nhere  tlie nife, upon 
her bole wspomibility and for her .ole benefit, carried on the business 
of scllilig liquors illegally in a lioure occupied by them as a residmce, 
n i t h  111s lmonledge but n-itllout his nsvnt,  or even t2iougli he had often 
remon*tratetl nit11 her against making such sales," ctc. Peop le  2 , .  

/ I r i c l i o ~ r  (I l l . ) ,  163 X. E., 3 3 2 ;  Conznzonweal th  c. H y l a n d  (X:m.),  25 
S. E., 105.5; Conzmonzcenlth z'. Wnls lz  (IIass.), 42 N. E., 500; l T n z f c d  
S f a t c s  1 1 .  B o d m m  ( S .  C . ) ,  31 Fed., 808. I n  B u c h a n a n  u. S t a f e  (Ga.), 
1 2 8  S .  E., 686, it is said:  "In this state the husband is recognized by 
law as the head of the family, and where intoxicating liquors are kept in 
the house occupied by himself and his  family, he  is  guilty of aiding and 
a b c t t i ~ ~ g  in the commission of a misdemeanor, if he l~nowingly allovs 
such liquors to remain there, irrespective of n h o  onris them or ~ h o  put 
them them." S. v. Allyem, 190 N. C., 239 (243)  ; 8. v. X d l ,  193 N .  C., 
668 (670). 



I N  THE SUPREME COURT. 

These defendants  were charged wi th  the  offense on 1 4  October, 1934, 
and  convicted and  judgment pronounced at A p r i l  T e r n ,  1935. O n  this 
aspect t h e  contention of defendants  cannot be sustained. S. v. Perkins, 
1 4 1  N. C., 797 (809) ; S. v. Mull, 178 N. C., 748;  15. v. Foster, 185  
N. C., 674. 

F o r  the reasons given, i n  t h e  judgment of t h e  court  below there is 
N o  error. 

DEVIN, J., took n o  p a r t  i n  the  consideration or  decision of th i s  case. 

ZEB V. GRUBB, TRADING A N D  DOISG BUSISESS AS GRUBB MOTOR 
COMPANY, v. FORD hIOTOR CORIPAKY, INC. 

(Filed 11 December, :1936.) 

1. Evidence J a-Par01 evidence of separate, subsequent agreement i n  
accord with original written contract, held competent. 

Plaintiff's contract with defendant motor company provided that upon 
the termination of the agency c8ontract defendant might repurchase from 
plaintiff dealer, a t  its option, products of defendant in plaintiff's posses- 
sion a t  the price paid, plus freight, and that the contract might not be 
enlarged, varied, or modified except i11 writing. Plaintiff offered evidence 
of a parol agreement entered into more tlian a year thereafter in which 
plaintiff agreed to resign his agency and defendant agrecd to repurchase 
accessories and equipment in plaintiff's possession a t  serenty-fire per cent 
of list price. IIeld: Evidence of the separate, subsequent parol agreement 
in accord with the original written contract was competent. 

2. Priucipal and  Agent C +Agent held t o  have acted within apparent 
scope of authori ty  and  principal mas bound by his  agreement. 

Plaintiff's automobile agency contract provided that  i t  might not be 
enlarged, varied, modified, or canceled except by a n  infstrument executed 
by defendant motor company's president, rice-presidt?nt, secretary, or 
assistant secretary. Plaintiff testified that in consequence of differences 
between him and defendant company, lie went to defendant's branch office, 
and was told that the matter would be taken up by defendant's zone 
malinger, that thereafter he entered into an agreement with the zone man- 
ager under which he agreed to resign his agc.ncy and defendant company 
agreed to repurchase equipment on linncl a t  a stipulated price, that he 
mailed his resignation to the same brnnch office of defendant, which 
accepted same on behalf of defendant comp:lny. Held: Defendant's zone 
manager had aplxtrent authority, under plilintiff's evidence, to enter the 
agreement for the resignation of the agency and the repurchase of equip- 
ment by tlcfnldnnt, and defentlant cornl):rny's motion to nonsuit on the 
ground that the zone manager was without authority to  make the agree- 
ment should be denied. 
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3. Contracts A d-Plaintiff's evidence held to show sufficient consideration 
to support contract sued on. 

Plaintiff's automobile agency a ~ n t l a c t  prorlded that it might be termi- 
natrtl a t  any time a t  the nill  of either party. Plaintiff declared on a 
contract under the trruis of nhicli he agreed to resign his agenc'y, and 
continue t o  service cars made by defendant until defendant could obtaiu 
another dealer, etc., 111 cousicleration of defendalit's agreement to repur- 
chase equipment on hand. Plaintiff testified that he resigned his aqency 
and l~erformcd all other acts to be done by him under the agreement. 
IIeld:  Defendant's motion to nonsuit 011 the <round that a s  the agency 
contract n a s  termiriable a t  nill ,  there was no consideration sufficient to 
support tlic contract declared on, should hare been denied, since plaintiff's 
evidence disclose- some detriment suffered by plaintiff or benefit accruing 
to defendant. 

011 a motion to nonsuit, the e~ idence  must be considered in the most 
favorable aspect for plaintiff. 

APPEAL by plaintiff f r o m  LIIcElroy, J., a t  M a y  Term,  1935, of DAVID- 
s o s .  Reversed. 

Plaintiff,  a former local agent  and  dealer i n  products of t h e  defendant 
motor company, brings this  action f o r  damages f o r  breach of contract. 
He offered evidence tending to show t h a t  he  h a d  been engaged since 
1 J u n e ,  1932, i n  the  automobile business i n  Lexington, under  a wri t ten 
contract wi th  the  defendant ;  t h a t  i n  August,  1933, h e  entered into a n  
ora l  agreement with defendant through i ts  zone manager  to t h e  effect 
tha t  if he  would resign h i s  agency a n d  cancel his  contract therefor, the  
defendant would repurchase f r o m  h i m  a t  seventy-five per  cent of list 
price the  parts,  accessories, a n d  other  equipment which h a d  been sold to  
hiin by defendant ;  tha t  he  did so resign and  cancel his  agency contract,  
but defendant failed and  refused to repurchase said property, whereby 
he sustained a loss. 

T h e  wri t ten contract of agency contains the  following provisions : 
' ( (c)  T h i s  agreement m a y  be terminated a t  a n y  t ime a t  the  will of 

either p a r t y  b y  wri t ten notice to t h e  other p a r t y  given ei ther  by regis- 
tered mai l  o r  by personal d e l i ~ e r y ,  and  such terminat ion shall also oper- 
a te  t o  cancel a l l  orders theretofore received by Company and  not deliv- 
ered." 

" ( d )  Upon terminat ion of th i s  agreement Company may, a t  its option, 
repurchase f r o m  Dealer  a l l  o r  a n y  p a r t  of Company's products i n  
Dealer's possession, and  Dealer agrees to  sell such products to Company 
a t  thc price pa id  therefor plus freight,  but less a n y  liens o r  encum- 
brances thereon. A n d  Dealer llcreby gran ts  Company the  r ight  to enter  
the  premises of Dealer upon terminat ion of th i s  agreement and  to take 
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possession of all or any part  of said products upon t e d e r  of the pur- 
chase price thereof, determined as above." 

"(11) The terms of this agreement may not be enlarged, varied, modi- 
fied, or canceled by any agent or representatives of Cor~pany ,  except by 
an  instrument in writing executed by the President, Vice-president, 
Secretary, or Assistant Secretary of Company, and Cl2mpany d l  not 
be boulid by any alleged enlargement, variation, modification, or agree- 
ment not SO evidenced." 

Plaintiff testified that  in consequence of some differences that had 
arisen between him and defendant he went to Korfc~lk, Virginia, in 
August, 1933, to see ('Mr. Wood" to discuss the matter 3f his agency. 

That Mr. Wood told him he was busy anti he would send Mr. Hancock 
to see h im;  that  Mr. Hancock, who was defendant's :cone manager in 
charge of this territory, came to see him several times and talked with 
him about the way to conduct the business, about sergice and repairs, 
about demonstrators and salesmen and reports, and general survey of 
the way to operate the Ford business; that on 16 August, 1933, Mr. 
IIaneock "asked me if I would resign, and I told him I would if they 
would take the parts and equipment off my hands-that I would have 
too large a loss if I didn't dispose of them. H e  said if I would con- 
tinue to service his Ford cars and buy Ford parts froin them and look 
after the cars in  the territory until they got a new dealer, they would 
take them off my hands when they got a new dealer here. The price 
m s  to be cost for parts and seventy-five per cent of list price for equip- 
ment. I agreed to that." That  thereupon X r .  Hanccck xrote  out the 
resignation and he signed it and gave it to him. The resignation is in 
the following words: "Grubb Motor Co., Authorized Ford Dealer, 
Phone 485, Lexington, N. C., 8-16-33. Ford Motor Company, Sorfolk,  
Va. Gentlemen : We hereby notify you of the cancella ion and terrnina- 
tion of our Ford Sales Agreement with your Company, dated 1 June,  
1932, in  accordance with paragraph 9, section E of thal, agreement, such 
cancellation to be effective upon receipt of this notice by you. Very 
truly yours, Grubb Motor Co., by Zeb V. Grubb." 

Plaintiff further testified that he in all respects complied with the 
terms of the agreement on his par t ;  that defendant appointed Wright 
Notors, Inc., neJv dealer for the territory, but failed and refused to re- 
purchase the parts and equipment; that thereafter he tried to dispose 
of said property and put up  a sign : "Ford-Serrice--Genuine Parts ,  
Equipmentv-"Former Ford Dealer," but that  defendant stopped him 
by an injunction from the United States Court for infringement of 
registered trademark "Ford"; that thereafter he instituked this suit. 

At the close of plaintiff's evidence, the court suslained motion to 
nonsuit, and from judgment thereon plaintiff appealed. 
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GRUBB v. MOTOR Co. 

D o n  A. TTra1ser and  X a r t i n  Le. Brinkley for plaintif".  
Phillips & Bower and Cansler  & Cansler f o r  dcfendanf. 

DETIS, J. The  defendant  contend^ the jud,gment of nonsuit qhould 
be sustained on one of three grounds : 

(1)  That  eviderlce of the oral contract rrlied on was incompetent. 
( 2 )  That  the person I\-it11 nhonl plaintiff alleges he orally contracted 

v a s  not authorized to make such a contract. 
(3)  That  the agency contract being determinable a t  vi l l ,  there was 

no  consideration to support the oral agreement. 
1. The oral agreement to repurchase the Ford parts was entirely sepa- 

rate and apart  from the written contract of agency, and did not vary, 
contradict, or modify any of its terms. The oral agreement \\-a\ macle 
more than a year later than the agency contract and was in accord -\\-it11 
its terms. I t  XLas provided in the agency contract that  "upon termina- 
tion of this agreement the company may, at its option, repurchase from 
dealer, a11 or any part  of company's products in dealer's poswssion. h d  
the dealer agrees to sell such products to tlie company a t  t l ~ c  prire paid 
therefor plus freight." 

The plaintiff testified in effect that defendant agreed subsequently 11y 
par01 to exercise the option given it in the 71-rittcn contract. 

I t  is vell  settled that the rule that parol evidence XI ill 11ot I)c ailrnittctl 
to contradict or modify a nr i t ten  contract clops not a p p l -  nlicn the 
modification takes place after the execution of thc contract. Frccmrrn 
2).  Bell, 150 K. C., 146. Nor is i t  incompetent to prove by parol e~idelice 
another and subsequent agreement n i t h  respect to the enme subject 
matter. The principle excluding par01 evidence has no application to 
.subsequent agrecn~ents whicli change or modify the original contract. 
X f g .  C'o. v. ~l~cPhai1 ,  IS1 N .  C., 202; J IcX in~ze~ j  u. IlIalfltezrs, 166 S. C., 
580. 

2. The rule is nell  established that  one i s  hound by the acts mlcl 
agreements of his agent xvhile the agent is acting v i th in  the scope of 
his authority or agency, and equally so vhen  the agent is acting within 
the apparent scope of such authority or agency. 

Herc  plaintiff testifies that  the defendant's Mr.  Hancock, who made 
the agreement for the defcndant, ~ m s  the zone manager in charge of the 
territory; that  plainitff went to defendant's Norfolk branch to see "Xr .  
Wood7' about plaintiff's dealership and mas in effect told that X r .  IIan- 
cock had been designated to handle i t ;  that this n . 2 ~  a matter wit11 refer- 
ence to the manner of conducting and the continuance of his dealership. 

The letter of resignation relied on by defendant vias addreqsed to the 
Sorfolk  office of the defendant Ford Motor Company, and from this fact 
the reasonable inference may be d r a ~ ~ n  that this was the same office to 
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whicll plaintiff had gone and by TI-hich the matter had been referred to 
"Mr. Hancock." 

I n  R. R. v. Lassifer, 207 S. C., 413, Clarkson, J., quotes from R. R. 
v. Smitherrnun, 178 N. C., 595, as follows: "While as between the prin- 
cipal and agent the scope of the latter's authority is that authority 
vhicli is actually conferred upon him by his principal, . . . such 
. . . restrictions do not affect third persons ignorant thereof, and as 
between the principal and third persons, the mutual rights and liabilities 
are governed by the apparent scope of the agent's authority, which 
is that authority which the principal has held the agent out as possessing, 
or which he has permitted the agent to represent that he possesscs. 
. . . The authority must, however, have been actually apparent to 
the third person, who . . . must have dealt with the agent in reli- 
ance thereon, in  good faith and in  the exercise of reasonable prudence, in 
which case the principal will be bound by the acts of the agent per- 
formed in  the usual and customary mode of doing such business." 
Bobbltt v. Land Co., 191 K. C., 323; Gallop z'. Clark, 185 N .  C., 186. 

Under the circumstances testified to by plaintiff, he was justified in 
dealing with Hancock as the authorized agmt  of Ford Motor Company, 
or as acting within the apparent scope of his authority. 

3. While the written contract constituting plaintiff a Ford dealer 
contains the provision, "This agreement may be terminated at  any time 
at  the will of either party by written notice to the other," the continu- 
ance of this contract seems to have been regarded by the parties, accord- 
ing to plaintiff's evidence, as of some value, and plaintiff's resignation 
of sufficient benefit to the defendant, or detriment to the plaintiff, to 
constitute consideration for the oral agreement sued on. 

The oral agreement consisted of mutual promises, each to the other, 
which the plaintiff testifies he performed on his part  not only with 
respect to the surrender of his contract, but also as to the performarice 
of other acts to be done under the agreement. 

The principle is stated in Institute ti. lllebane, 165 N .  C., 644: 
''A valuable consideration in the sense of the law may consist either 

in some right, interest, or benefit accruing to the one party, or some 
forbearance, detriment, loss, or responsibility given, suffered, or under- 
taken by the other. Courts will not ask whether the thing which forms 
the consideration does in fact benefit the promisee or a third party, or 
is of any substantial value to anyone. I t  is enough t:mt something is 
promised, done, forborne, or suffered by the party to  whom the promise 
is made, as consideration for the promise made to him." 

To  the same effect is Ezum v. Lynch, 188 N.  C., 392; R. R. v. Zicgler, 
200 S. C., 396; E z  parte Barefoot, 201 X. C., 393; Wtzrren v. Bottling 
C'o., 204 N.  C., 288; Grier v. Weldon, 205 N. C., 575. 
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I n  F o r d  J I o t o r  Co. v. Ki rkmyer ,  65 Fed .  (2d) ,  1001, cited by comisel 
fo r  defendant, Circuit J u d g e  P a r k e r ,  i n  a well considered opinion, con- 
strued a dealership contract of the  F o r d  Motor  Company and  reachcd the  
conclusion i n  t h a t  case tha t  the  contract being terminablc a t  \rill could 
not f o r m  the  basis of a n  action f o r  damages because of lack of comidera- 
tion a n d  mutual i ty .  B u t  the  facts  upon which t h a t  opinion was bawd 
are  distinguishable f r o m  those i n  t h e  case a t  bar, and  do riot mil i ta te  
against the  position here taken. 

T h e  rule  is  t h a t  on a motion f o r  nonsuit t h e  plaintiff's evidence must  
be considered i n  i t s  most favorable aspect. Viewing i t  i n  this  light, we 
conclude t h a t  upon none of the  grounds urged by  defendant  can the 
nonsuit be sustained. 

T h e  plaintiff's evidence was  sufficient to have entitled him to h a r e  i t  
submitted t o  the  j u r y  v i t h  appropriate  instructions. 

T h e  judgment  of nonsuit is 
Reversed. 

(Filed 11 December, 1935.) 

1. Pleadings D e- 
h demurrer admits, for the yurpose, the truth of the allegatiolis of fact 

a n d  c.1iallenges the riglit of the plt>:tder in ally vien- of the mnttcr. 
2. Executors and  Administrators E b E ' u n d s  in  heirs' hands from sale of 

land claimed by them by clcsccnt may be attached to pay estate's debts. 
Where the heils a t  lam, ill their suit to declale a reiulting trust i11 

certain lands deeded by ilitcit;ctc during his lifetime, obtain n coi~ient 
judgment proridin:: that t l ~ c  lands be sold and lrnrt of thc ~~rcwccls  lnid 
to tlie heirs, the heirs' share of the l ~ r o c e e d ~  a le  chnrqeable n ith tlic debts 
of the estate, since their riglit to the funds is based upon their c l w n ~  to 
the 1a11d in the calmcity ot heirs, and their demurrer to the ntlm~ilistrn- 
tors' pleading, nlleging the tacts aiid insuRcienc3 of the assets of the 
estate to pnj debts, is l~rol?erlg orc~rruled. C. S., 74. 

3. Executors and  Adn~inis trators  E c-Administrators' intclplra  to clwini 
funds to pa> debts held proper i n  heirs' suit  to declare resulting trust.  

I n  the sui t  of heirs a t  law to declare a resulting trust in lands deeded 
11) liitcstnte during his llfeti~ne jndgmcnt \ \as  entered that the 1:mds I)e 
sold aiid 1)ait of the proccecls ~ ~ . l i i l  the heirs, mld the cauic retained. 
H e l d :  An order allowinq the adm~riistrators to interplead and claim the 
funds allotted to the heirs in order tu pay debts of the cstatcx n as proper 
under tlie facts. 

4. Pleadings A ac 
It is the policy and purpose of our procedure to determine all matters 

in a give11 c~~nt rore rsy  in one action wlienever ~ossible. 
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5. Evidence  D k- 
The  adniission of the ~1e:lclings in the original ac t io i~  and  in a former 

lwocceding between the saine 11:~rties is upheld 011 a u t l ~ o l i t y  of d l s t cor t l~  1;. 

Cedar  Tl7ovl;s, 172 S. C., 17. 

6. J u d g m e n t s  L b-Question of d o w c r  he ld  n o t  involved i n  p r io r  s u i t  
aga ins t  widow individually a n d  j u d p n c n t  he ld  n o  b a r  to c la im of 
dower .  

111 n petition to  sell land to make assets to Imy debts of the estate,  
intt~st:lte's witlow asked thut  the rn lue  of her dower riqllt i n  the  lalid be 
ilt~tcrminecl mid lmitl to her f rom the  proceeds of sale. The  land \Yns sold 
and 1~1r t  of t he  rn lue  of t he  witlon's  do\\-er r ight a s  determined in the 
l ) r o c t w l i ~ ~ g  n.ns paid Ilcr. Tliercafter, the  heirs a t  law sued the  \ridow 
ii~tl ir i t l~ially to cligraft n r(~snlti11g t ru s t  on other lands which hat1 I~ecn 
conwj-ed tu licr by intcstnte durinq his lifetime. d consent judcment was  
entcwtl  in the  heirs' action decreeing the  snle of t he  land inr-olved and 
tl!c ~ ~ t ~ y r n e n t  t o  the  llcirs of a pa r t  of the  proceeds. After the sale, but 
Iwforc distribution of the  proceeds, the widow and her  coadni in i~t ra tor  
in tcrv(wt1 in their  rcprcsentative ca lx~ci ty  and clainwtl the f~u i t l s  nllottcd 
to  tlir lieirs to pay debts of the  cstate,  inc?luding the  u:lpaid balance due  
i11? wiclow upon licr clniln of ( loner  a s  determiiied in the oricinnl pro- 
ctwlinc. the  widom nsscrtiilg no tlon.cr r ight in tlie l an i  rccorerc~d by the  
I i ~ ~ i r s  ill tlieir suit .  Ilcl17: Tlic f;lilure of tlie \\itlo\\- to xesert licr claim 
for d o m r  iii tlie lieirs' nctioil  g gain st her  incliritlually tloes not bar llcr 
from asscrt inc licr c la i i~ l  therefor n n i l r s t  tlle fund :IS n debt of tlic cs ta te  
ntfter 1ic.r intcrrcntion in her re l~resentnt i re  capacity, the question of dower 
110t brill:. i n ro lwd  in the  origilml suit  by the heirs to ileclnre a resulting 
trust .  

7. T r i a l  H b- 
I n  ilic nbscncc of cwxy?tioils to the  findings of f ac t  by  t he  court uilder 

agreement of the parties, his findings a r e  conclusire. Ti. C. Constitution, 
Art .  IV,  sec. 13. 

8. Tr ia l  H a-Record h e l d  t o  show ag reemen t  of pa r t i e s  t o  waive  ju ry  
t r ia l .  

Kl icre  tile case on appeal recites t h a t  tlic parties agr12ed t h a t  the court  
nliglit r~11~1er juclgrnent out  of t c rm xnd out  of the  district ,  and the judz- 
mcnt recites t h a t  tlie parties agreed t o  trinl by the  court  and tlic rentli- 
tion of judgmciit out  of te rm and out  of the district ,  appellniit's conten- 
t i o l ~  tllnt tr ial  by the court  had not been asreed upon cannot be sustained. 
sin(-c. tri:ll by jury n.onld be iml~ossil>le under tlic acr tmnent  t ha t  judg- 
n ~ ~ n r  miclit lw rentlerecl out of t ~ r m  and out  of the  district ,  and there  is  
no c.oiifliet lwt~vc~en the recitals iii t he  case on appeal :,nd the  judgment, 
nor ol~jection to failure to submit t hc  case t o  a jury. 

APPEAL by pla in t i f fs  f r o m  J l l e ~ y ,  J., at  J u n e  T e r m ,  1935, of h s o s .  
The f a c t s  were  t hese :  J o l ~ n  W. O d o m  d k d  in t e s t a t e  i n  A n s o n  C o u n t y  

oil 26  - \pr i l .  1926, l m ~ i n g  h i m  s u r r i r i n g  h i s  ~ ~ i d o v ,  F a n n i e  D r y  Otlonl 

( n o w  F n i ~ u i c  D r y  O d o n ~  P n l m e r ,  one  of the d e f e n d a n t s ) .  T h e  p la in t i f fs  
a r e  his c l i i ldren  mid  g r a n d c h i l d r e n  a n d  on ly  h e i r s  a t  lay;. 

T h c  I 3 a d  of TT'adesboro a n d  t h e  said F a n n i e  D r y  O d o m  P a l m e r  

qualif ied a s  : l d n ~ i n i s t r a t o r s  of s a id  es ta te ,  a n d  ill Octoller,  1926,  filed a 
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petition to sell the landq of decedent to makc assets to pay debt.. ,111 
the heirs were duly made parties, and on 29 August, 1927,  a dwree n a s  
made b- the clerk of the S u ~ ~ e r i o r  Court ordering salc of tlie li~lrd, de- 
scribed in the pe t~t ion ,  arid aplmiriting H. P .  Taylor, T. L. ('audle. and 
11. 11. McLendon as commissioners to sell. 

Pursuant to said decree said con~miqsioners t l ~ e r e a f t ~ r  .oltl all of said 
Imtl  exccpt selernl small parcels, : L I I ~  the entire n ~ t  proceed- 1, a, l i d  

to pay debts of the estate. 
That  in .aid proceeding to scll land to create assets the rlc fcntlant 

Fannie D r y  Odom Palmer filed an answer in which she aslied that the 
T d u e  of her doner rights in said land accortling to her e.upect:rnc'y in 
life be cleterlninecl and paid to her absolutely out of the proceed- of iuch 
sales. 

That  on 22 February, 1025, the plaintiffs as children and Iicils at Inw 
of John TT. Odom, instituted suit against Fannie Dry  Oclonl Palmer slid 
l1cr liusljand, C. M. Palmer, and filetl complaint a l lcgn~c that 111 the 
l lfet i~ne of John TIT. Otlonl certain lots in the tonn of K a d c ~ b o r o  ncre  
c o n r e p 1  to said Xr.;. Palmer under such circumstances as to rrente a 
rciulting trust in favor of John  TT. Od01-11, and that she t h m  held the 
title thereto for the benefit of these plair~tifis as his lieirq, ant1 n&cd tlie 
court to so declare, and to require her to ac3count for the rent<. The 
defendant i n  that action, Mrs. Fannie Dry  Odoln Palmer,  filetl a de- 
murrer. TThen tlic case came on for trial at the Septpmber Tcrm, 1928, 
of slrid court, beforc Stack, J., all the lmrtics being before the court, a 
compromise n:13 effectctl and a consilnt juclgment entercd, uhercin it na.; 
adjutipcil that the plnintiffs and Fannic 1lry Odom Pa1mc.r nerc  "jointly 
the onner, of the prop~r ty ,"  and Roxlantl S. Pructtz, 15. P. Taylor, :ind 
B 1\1. Covington vpre n l ipoi l~ t~r l  conlmissioners to <ell the lots tlcwribctl 
in tlit. action nit11 clircctions to pay fifty-five per cent of the net proccwls 
to Fannie Dry  Oilom Palmer and forty-fil-e pcr cel~t  to t l ~  1)l;lintifis. 
I t  n a s  further adjudged that  all cncwn~hrances on said lots shoultl ~olist i-  
tutc a l i a b i l i t ~  of the estate of John  w. Odom and be paid by 111s 
administratrix. 

The said j u d g m ~ n t  contained the folloni~ig pro7 isions: 
" I t  is further :idjudged that  the heirs at law of John IV. Otlon~ and 

the adrni~~i; trators aforesaid, shall not plead the statute of limitations 
against any claims of Fannie D r y  Odom (now Fannie Dry Odoni 
Palmer) against the estate of John W. Odom for any money loa~ietl or 
advanced to the said John TV. Odom by her during his lifetime. 

"This judgment, ho~vever, shall not be construed as an admission of 
any liability of any claims which Fannie Dry  Odom may haye against 
the estate of John W. Odom, such claims being subject to due proof as 
other claims presented against said estate. 
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"This cause is  retained for such further orders and decrees as may 
be necessary to be made in order to effectuate the intents and purposes 
of this judgment." 

Pursuant to the directions contained in the judgmenl, of Judge Stack, 
the comn~issioners sold the lots described, paid to  said Mrs. Palmer fifty- 
fire per cent of the net proceeds, and now hold forty-five per cent thereof 
for the plaintiffs, amounting to about $13,000. 

At March Term, 1935, of Anson the Bank of Waclesboro and Nrs .  
Fanrlie D r y  Odom Palmer, administrators of the estate of John W. 
Odom, filed a petition asking to be allowed to make themselves parties to 
the action in the Superior Court, entitled as above, alleging that  all the 
assets of the estate except a small amount had been exhausted, and that  
there were debts remaining unpaid amounting to  about $14,000. The 
petition was allowed by the court, and no exception waii taken thereto. 

B y  leare of the court thus obtained, the said administrators filed an  
interplea setting out tlie condition of said estate and alleging there was 
due said Fannie D r y  Odom Palmer for balance due on the ra lue  of her 
dower rights i n  the lands sold under the decree cf August, 1927, 
$3,240.22, for nloncy adraiiced by her, $2,642.55, and that  there was due 
Ba11li: of Wadesboro on note, $2,799.20, and due clerk of the court, $375. 
And petitioners asked that  the forty-five per cent of pi.oceeds of sale of 
lots now in tlie hands of conlmissioners be condemned to pay said debts 
and be turned over to said administrators for that  purpose. 

There was no claim for dower in  the forty-five per cent of proceeds of 
sale i d e r  the Stack judgment. 

The plaintiffs (other than  F. 0. Clarkson, trustee) filed no reply to 
this interplea. but moved to dismiss the petition "for th,*t it did not state 
a cause of action to  show any right to the proceeds in  question." 

Xotion denied and plaintiffs excepted. 
Plaintiff, F. 0. Clarkson, trustee in  a deed of trust by Rosa L. Niren,  

one of tlie plaintiffs, filed a reply denying, for want of sufficient informa- 
tion, the allegations of indebtedness of the estate, and averring further 
that tllc estate 11x1 bccn n asted by the administrators, and denied pcti- 
tioner's right to hare  the fund paid over to the administrators of said 
estate. 

B y  r i r tue  of an agreement of counsel tliat the court might find the 
facts n ~ i d  conclusions of Ifin. without the interrention of a jury, as of 
June  Terni, 1035, Judge -1lley entered the juclginent appealed from 
~\.licrein, aftcr f i~ id i i~y  wrtaili facts, lie coiirluded as a iiiattcr of law tliat 
t l ~ e  l:tlni~~tifYs took their proportion of the l m d  and forty-fire per cent of 
tlie proceeds of sale tliereof as heirs of, John  W. Odoni, and that  said 
fund ill tlie limids of tile commissioners was subject to the payment of 
tlie dcbts of the estate mid tlic costs of administration. Therefore, the 
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court ordered the commissioners, Pruette, Taylor, and Corington, to 
"turn over to the administrators of the estate of John  W. Odom the fund 
derived from the forty-five per cent interest in said lands described in the 
consent judgment, so that  so much thereof as may be necessary may be 
used by said adnliiiistrators to pay the balance due on the wido\~'s clover, 
debts of said estate, and costs and charges of admi:listration." 

From this judgment plaintiffs appealed. 

A. X. Stack, Fred J .  Coxe, James 0. Noore, Taliaferro & Clarkson, 
Pruette & Caudle, and Taylor & Thomas for plaintifs. 

R. L. Smith & Son and Lee Smifh for defendants. 

DEVIX, J .  The  plaintiffs' motion to dismiss the petition or interplea 
on the ground that it did not state facts sufficient to show any right to 
the proceeds in  question, treated as a demurrer o7.e ~ P ) Z U S ,  -as properly 
denied. 

A demurrer admits, for the purpose, the truth of the al l~gations of 
fact and challenges the right of the pleader in any ~ i e ~ v  of the matter. 
I n  re Champion Bank and T ~ w t  Co., 207 N .  C., 802. 

The interplea filed by permission of the court, and ~ r i thou t  objection, 
alleges that  the fund in question was recovered in a suit by the heirs of 
John  W. Odom; that  i t  was decreed to be paid to the plaintiffs as heirs; 
that the land ~ r h i c h  was sold and from which the fund arises belonged to 
John  W. Odom, and that  the proceeds now in the hands of commissioners 
are subject to the payment of the debts of John W. Odom and the costs 
of administration, there being no other assets sufficient for that purposp. 
Judge Stack's judgment (attached to tlie interplea) refers to  plaintiffs 
as heirs of John  W. Odom and recognizes thc liability of the fund for 
payment of the debts of his estate. 

I t  is  clear that  the plaintiffs had no title to tlie land or to the fund 
from the sale thereof, except as heirs of their father, John TIT. Odom, 
and i t  therefore came to them charged with the payment of his dcbts. 
The fuxltl is still intact arid available to pay debt.. C. S., 74, e f  ~ l ~ y . ,  
Ave1.y v. Guy, 202 N. C., 152; JLtLenn v. Lcifcl / ,  152 X. C., 266. 

There was no  exception entered to the order of the court pernlittilig 
the adniinistrators to set up  this claim to the fund by interplea in the 
original action. Under the facts in this case tlie order was proper. 

I t  is the recognized policy and expressed purpose of our present system 
of procedure that  all matters in a given coxitrovrrsy should, as f a r  as 
possible, be settled in one and the same action. C I L I J ~ ~ ~ C  v. Du~.liam, 
168 N. C., 673. 

The  plaintiffs' objection to the admission of the pleadings in the 
original action and in  a former proceeding between the same parties 
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is without merit. Alsworfh v. Cedar Works, 172 S. C., 17. Kor  is the 
widow estopped now to assert her dower rights because of failure to do 
so in  the original action. The  question of domer was not involved in 
the suit against her ilidividually to recover the land, nor did the judg- 
ment undertake to adjudicate the question. Chappell v.  Surety CO., 191 
N. C., 703. 

Tlie defendant Fannie D r y  Odom Palnier makes no claim for any 
dower interest in the fund represented by the forty-five per cent of the 
proceeds of sale of the lots, but for the value of her domer rights in the 
land sold by the conimissioners under the decree of August, 1927, and in 
that proceeding she had asked that  the value of her domer rights in the 
land therein decreed to be sold be paid to her absolutely out of the pro- 
ceeds. This amount not liaring been paid in full, she sets it up  now as 
a debt against the estate. 

So statute of limitations is pleaded, nor would such a plea avail the 
plaintifis under the facts of this case. Campbell v. Jfurplzy, 5 5  S. C., 
3 5 7 .  

The plaintiffs excepted to the judgment, but there was no exception 
to any of the findings of fact, nor to any sp~ecific conclusion of law. 

I n  Buchanan v. Cla~*l i ,  164 I\'. C., 56 ,  Tt'alker., J., uses this language: 
( (  1 ) arties can have their causes tried by jury, by refcarence, or by the 

court. They may waive the right of tr ial  hy jury by ccmsenting that  the 
judge may t ry  the case without a jury, i n  which event he finds the facts 
and declares the law arising thereon. H i s  findings of fact are conclu- 
sive, unless proper exception is made in  apt time tha ;  there is no evi- 
dence to support his findings or ally one or more of tht?m." 

This statement of law is approred by Brogden, ,I., i n  Bssumnce 
Sociclty v. Lazar.us, 207 N .  C., 63;  McIntosh, N. C. Practice and Pro- 
cedure, sec. 517. 

The  Constitution of S o r t h  Carolina, Art. IV,  sec. 13, provides: ( ( In  
all issues of fact joined in  any court, the parties may 7;aive the right 
to have the same determined by a jury;  in which case the finding of the 
judge upon the facts shall have the force and effect of a verdict by a 
jury.)' 

Tlie case on appeal recites : "After argument of counsel on both sides, 
it  was agreed that  the judge might render judgment out of term and out 
of the district. The  question of a jury tr ial  was not mentioned." 

I n  his judgment Judge Alley states: "1:t was agreed by counsel that  
the court might find both the facts and the law without the intervention 
of a jury, and that  the court might take the papers and study same and 
enter judgment out of term and out of the district.') 

While the agreement of counsel is  set out more fully in the judgment 
than in  the "case," there is  no  material difference nor contradiction. 
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Xani fes t ly  a j u r y  t r i a l  would not have been possible under  the agree- 
ment, nor  IT-as objection made  to fai lure  to submit the  case to  a jury.  

I n  the absence of suggestion tha t  t h e  facts  a s  to  the agreement \T-erc 
not correctly 'stated, t h e  findings of the  judge a r e  conclusive. 

T h e  facts  found  by the  court below ful ly w a r r a n t  the  judgment. 
Affirmed. 

STATE v. ED. HESTER. 

(Filed 11 December, 1935.) 

1. Criminal Law G 1-Testimony of confessions by defendant held prop- 
erly admitted upon evidence showing t h a t  confessions were voluntary. 

Testimony of statements made by clefendant to ~ ~ i t n e s s e s  immediately 
after defendant had killed deceased, nhich statements disclosed that de- 
fel~dant  killed deceased after preme(1it;ltion and n i th  dellberation, is 
competent when the evidence sho\vs that the statements lvere voluntar~ly 
made in conversations with the witnesses, and that the \~itnesses did not 
make any promises or threats. 

2. Criminal Lam I g- 
Defendant's objection to the charge on the ground that it  unduly stressed 

the contentions of the State is  not sustained, it  appearing that tlie charge 
gare the contentions of the State and of the clefendant fairly, and full3 
charged the law applicable to the eridence. C. S., 564. 

3. Criminal Law K e-Statute substituting lethal gas  fo r  electrocution 
applies only t o  capital crimes colnnlitted a f te r  effective date  of statute. 

The statute. ch. 294, Public 1,an.s of 1935, substituting execution of a 
death sentence by lethal ,-a's instead of electrocutior~, is held to apply, by 
the terms of the statute. only to crimes committed after the effective date 
of the statute, 1 July, 1935, and the statute will not support a sentence 
of death by lethal gas inlposed for a capital crime committed prior to the 
effective date of the statute although defendant was tried and convicted 
after the effective date thereof. 

4. Criminal Law L f- 
TI7herc a defendant in a capital case has been sentenced to death by 

lethal gas instead of by electrocution, as required by statute, the case 
will be remanded to the Superior Court in order that  proper judgment may 
be imposed. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by  defendant f r o m  T.Villiams, J., a t  J u n e  Special  Term, 1935, 
of WAKE. Remanded. 

T h e  defendant mas indicted a n d  t r ied f o r  the  killing of P a u l  Honey- 
cut t  on 1 6  May,  1935. T h e  evidence on t h e  p a r t  of the  State mas to  t h e  
effect tha t  the  defendant Ed. Hes te r  and  t h e  deceased, P a u l  Honeycutt,  
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were members of a group of prisoners working on the Gary prison farm, 
on 16 May, 1935. The prisoners were engaged in cutting a ditch on said 
farm, and while the deceased was digging in the ditch the defendant 
approached him from behind and without warning struck him in the 
head with an  axe, killing him almost immediately. The defendant 
admits the killing, but claims that the homicide occurred during an  
altercation between himself and the deceased, during the course of which 
the deceased advanced upon him with a shovel. 

The State's witness, K. B. Jones, testified that just after the killing 
defendant admitted to him that he killed the deceased, and stated that 
he got the axe for the purpose of killing him. The State's witness, 
Tillman McLamb, an  eye-witness to the homicide, tmtified that the 
defendant approached the deceased from bclhind and struck him in the 
head with the axe without warning; that  after the deceased was lying 
in  the ditch as a result of the first blow the defendant stepped up closcr 
to the deceased and hit him again in  the head. This witness testified 
that immediately after defendant struck the deceased the witncss said, 
"Well, Hester, it looks like you hare  killed him," to which the defendant 
replied, "I hope, by God, I have." 

Tht: State's witness, Cyrus Swirlson, testified that the defendant came 
to him a short time before the homicide and borrowed the axe with which 
he killed the deceased. This was about 15 or 20 minutes before the 
squad began work in the ditch. 

The defendant entered a plea of not guilty. The defendant was con- 
victed of murder in the first degree. The judgment of the court below 
is as follows: "The prisoner, Ed.  Hester, having been duly indicted and 
tried by a jury duly.sworn and impaneled at  this term of the Superior 
Court of Wake County upon the charge of murder, and ]laving been con- 
victed of murder in the first degree for the killing of Pau l  Honeycutt by 
verdict of the said jury duly returned in  open court, it is therefore 
ordered and adjudged that the sheriff of Wake County, in whose custody 
the said prisoner, Ed. Hester, now is, forthwith convey to the State's 
Prison a t  Raleigh such prisoner, the said Ed. Hester, and deliver the 
said prisoner to the warden of the said State's Prison, who, the said 
warden, on Friday, 23 August, A.D. 1935, shall cause the said Ed. 
Hester to inhale lethal gas of sufficient quantity to cailse the death of 
the said prisoner, Ed.  Hester, and continue the application and adinin- 
istration of such lethal gas until the said prisoner, Ed.  Hester, is dead. 
This 6 July,  A.D. 1935. Clawson L. Williams, Judge presiding." 

T o  the signing of the judgment the defendant excepted. The absign- 
ment of error as to this and other material exceptions and assignments 
of error made by the defendant, and the necessary facts, will be con- 
sidered in  the opinion. 
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Attorney-General Seawell and Assistant Aftorney-General Aiken for 
the State. 

Albert Doub and W .  H.  Sawyer for defendant. 

CLARI~SOK, J. The  first contention of defendant is that  the court 
below committed error in permitting the witnesses, K. B. Jones, Tillmari 
McLamb, Elmer NcBroom, W. E. Jones, Utley, and Clyde 
Whitaker, to  testify as to how the killing took place and to the statement 
made by the defendant shortly after the killing of the deceased and on 
the day following. We cannot so hold. 

K. B. Jones testified, i n  p a r t :  "He (deceased) mas struck once right 
in the back of the head, along back there, and another time on tlie side 
of tlle head, along here, the left side of the head. I saw Hester a t  that  
time. I had a coliversation with him. Court : 'Where was he? '  Ans. : 
Out there on the ditch. Court : 'What time was i t  2' Ans. : About six 
o'clock. Cour t :  'Immediately after this?' Ans. : Yes, sir ;  as soon as I got 
him straightened out and saw he was dead. Court:  'Did you make any 
promise to him, offer him any inducement to make a statement to you?'  
dns . :  Ko, sir. Court:  'Was any threat or coercion to get a statement 
from him?'  ,Ins.: No, sir ;  in fact, I didn't ask him for any statement. 
Court:  ' I t  was a conversation you had with h im? '  Ans.: Yes, sir. 
Court : 'Was tlie corir ercation on his part purely ro1untal.y ?' -111s. : 
Yes, sir. I turned around to him after I saw he had killed him, he was 
about as f a r  as from here to tlie wall, and I walked on back oat that way 
and I said : 'Thirty, you ha\ e played the devil, ha\  en't you ?' and he 
said, 'I have clone just n hat I intentled to do.' I snid: 'You don't mean 
to tell nle you got the axe n i t h  the intention of killing hiln? '  and he 
said:  'That is esactly what I horrowed i t  for.' Theu I o:ly> to him, I 
said, 'TFrell, don't you kno\~- they  ill burn you for it ?' a i d  lie said : 
'I reckon they nill,' said, 'That is  n h a t  they ought to have cloile for 
killing my brother-in-law.' " 

Tillman McLarnb testified, in pa r t :  "Paul Honeycutt was riglit beside 
me and hc x a s  looking forwards. Hcster came hp xi t l i  the asc on his 
shoulder with it dramed back with both hands on it and Pau l  m s  ditch- 
ing and ~1-11rn he got right u p  TI-hat you might sag hchintl Iiini, he come 
d o ~ m  on him on the back of the head n i t h  it and knocked him down. 
At that  time Honcycutt was lookillg the same way he n a s  ditching and 
Hester n-as behind him. I I o ~ ~ e y c u t t  fell and he fell in the tlitch and 
IIester stepped up closer to hiin and hit him again oil the hcntl. . . . 
Honeycutt had not said anythi l~g to  him that I had heartl. 1 mu right 
beside him. H e  did not turn  around and look back that n-a>-. I saw 
Hester that morning ~ h c l i  Tve were going out. I saw hi111 ~ O I T O T T '  the 
axe. H e  did not say a n  thing nhen he hit IIoncvcutt the sccond time. 
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When Hester got out there and sat down I n-as standing in about eight 
feet of n-here he v a s  sitting. . . . I told liim when l e  sat tlo~vn out 
them, 1 said, 'Well, IIcster, i t  looks like >-ou ha re  killed liim,' and he 
said, 'I hope, by God, I have.' Th&e wasn't any ltintl of argument 
hctweeri those hoys bcfore lie hit him. IIoneycutt did not do or say 
anything to him at all that I had heard tell of." 

The other ~vitnesws testified to the same effect. There can be no 
question but that  the defendant's statements mere roluntarily made. K O  
promises or threats were used. 8. 1.. Fox, 197 S. C., 458; d. v. Anrlcr- 
son, 208 5. C., 771. 

The defelidant colitetids that  the court he lo~i~ ,  in the charge to the jurv, 
unduly stressed the contentions of the State, to the prejudice of the de- 
fendat~t .  and impinged C. S., 364. We cannot so hold. 

From a careful review of tlie charge n e  find that t l i ~  contentions of 
both tlic State and the defendant ncre  fairly given. T113 Ian7 applicable 
to  tlic facts Tras in a11 respects complied n i th .  The  charge n a s  full, 
explicit, and covered erery aspwt of the caw. 

The offense for nhich defendant was convicted TI-,?., committed on 
16 Xsy ,  1933. Chapt t r  294, Public L a n s  of 1933, the same being the 
act substituting esccution of the scntence of death in Sort11 Carohna by 
tlie :dministration of lethal gas, for  death by clectrocut on, was ratified 
on 4 J lay ,  1935, but, under the prorisions of section 6 tlierc7of n-as not 
to l)ecome effccti~e until 1 July,  1935. Section 4 of this rhapter reads 
as  follows: "Sotliing in this act sliall be construed to alter in any 
manner tlle esecution of the sentence of death imposed on accoui~t of any 
crime or crimes committed before the effeciire date of this act." Tlic 
effective date of the act is 1 July,  193.5. As  stated, the rcxord shows that  
the crime of ~vhirl l  the defendant IIester n a s  conrictcd n a s  connnittetl 
before 1 July,  1935, and liis sentence was imposed a t  a later datcl. The 
judge who pronounced the sentence e ~ i d e n t l y  interpretlxl tlie language 
of the statute as substituting aslhysiat ion for elertrc~cution in cases 
where the crime was committed before 1 July hut the seiiteiice passed 
afterwards. T o  this interpretation n e  cannot agree. The  language 
e~nplo~yed in  the statute, xvhen taken it1 its ordinary sense, plainly signi- 
fies that  for  crimes committed prior to 1 July,  1935, electrocution is 
retained as a mode of execution. 

The  language employed in this statute is  identical with that en~ployed 
in chnpter 443, Public Laws of 1909, which chapter changed tlle mode 
of execution in capital cases from hanging to electrocution. I t  does not 
appear that  any cases came to this Court for construction of this par- 
ticular section. However, it  is apparent that the act of 1909 was used 
as a model for the present law. 
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T ~ P  General Assemblv Tvas doubtless concerned with the fear that  an  
immediate chal~ge  in the mode of execution nhereby electrocution n a s  
made to applv to crimes committed before the ratification of the law 
would violate the Constitution, vhich  prohibits the enactment of ez pont 
facto  la\^-P-Constitutior of Nor th  Carolina, Art .  I, sec. 32. 6'. I - .  Broad- 
~ a y ,  157 N. C., 598, 72 S.  E., 987. Whether that apprehension n a s  nell  
founded or otherwse doe3 not require conside~ation here. The l~resent  
law n a s  apparently intended to be, and is, consonant with this provision 
of the Constitution and fully within corlstitutionnl authori ty;  and we 
interpret i t  to mean that as to capital crimcs committed prior to 1 July,  
1933, clectrocutiori is retained as the mode of il~flicting death. 

T l ~ i l e  the auestion in~o l re t l  herein did not arise in connection with 
the snb~t i tu t ion  of electrocution for hanging, it is a mattcr of liiitory 
that  the last man to be hanged in the State of S o r t h  Carolina was 
Henry  E. S p i ~  ey, con7 icted of murder in the first degree a t  March Term, 
1909, of Superior Court of Bladen County. 

Chapter 443, Public Lnns  of 1909, hereinbefore referred to, was rati- 
fied on 6 Narch,  1909. 

Spivey committed his crime, the murder of one F rank  Slian, on 
10 ~ e c e r n b e ~ ,  190% At the time of the conimission of the ofiense, ese- 
cution of the dexth sentellee in North Carolina was by ha~lging. Bu t  
a t  the time of his conviction, a t  a term of court held in Blade11 County 
beginning on the first Rfontlay a f t w  the first Nonday in Xarch,  1909- 
of necessity this nould 11a~ e heen subrequent to 6 March, 1909-electro- 
cution had been substituted for hangiilg, effective in connection v i t h  
crimes committed subsequent to 6 Jlarch,  1909. 

And although convicted subsecluent to said date, the defendant was 
senteliced to death by hanging, the late Associate Justice ddanls, then a 
Superior Court Judge, imposing the judgment. 

Spixy 'a  case was appealed to this Court, but the present question was 
not raised. Sec by. ?;. Spicey ,  1.51 X. C., 676. The  record in that case, 
including the sentence, may be foulid in the files of the Suprcine Court 
C'lerk in original document form. No. 243, Serenth Uiqtrict, August 
Term. 1909. 

The exception and assignment of error directed to the judglrlent im- 
posed is mil taken. The case is  renlanded to the lo~ver court in order 
that  proper judgment may be imposed. 8. c. Shipman, 203 K. C., 325 
(327). 

 he case is  remanded for lawful sentence. 
Remanded. 

D E ~ I X ,  J., took no par t  in the consideration or decision of this case. 
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ATLANTIC JOINT STOCK LAND BANK OF RALEIGH ASD JOSEPH L. 
COCKERMAN, SUBSTITUTED TRUSTEE, V. I. R. WILLIAMS A N D  HIS WIFE, 
LESOIR M. WILLIAMS, MYRTLE W7ARREN DRAUGHON AND HER 
HTTSBAND, ROBERT A. DRAUGHON. DAVID JI. WILLIFORD, TRUSTEE, 
L. W. ALDERBIAS, AXD PEOPLES NATIONAL FIRE INSURANCE 
COMPANY OF DELAWARE. 

(Filed 11 December, 1935.) 

Deeds and Conveyances C h-Damages for partial breach of covenant of 
seizin is based on consideration paid and not present value of land. 

The measure of damages for partial breach of covenant of seizin is the 
proportion of the value of the land as to which title fails bears to the 
whole tract, estimated on the basis of the consideration paid and not on 
the basis of the increased value of the land when its value has appreciated 
after the transaction, and where the ~ e n d e ~  has in turn sdd the land n t  
an increased price, the damages sustained by the purchaser by reason of 
the partial failure of the covenant of seizin in his deed n~ay  not be recov- 
ered against the original vendor. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by defendants I. R. Williams and his wife, Lenoir M. Wil- 
liams, and Myrtle Warren Draughon and her husband, Robert A. 
Drauglion, from Grady, J., at  September Term, 1934, of SAXPSON. 
N o  error. 

This  is a n  action (1) to recover of the defendants I. EL. Williams and 
his  wife, Lenoir 11. Williams, and of the defendant Xyr t l e  Warren 
Draughon, wife of Robert A. Draughon, the amount dul. on a note for 
$3,000, executed by the defendants I. R. Williams and k is  wife, Lenoir 
M. Williams, payable to the plaintiff Atlantic Jo in t  Stock Land Bank 
of Raleigh, and assumed by the defendant Myrtle Warren Draughon; 
(2 )  for a decree that  the sum of $275.00 paid by the defendant Peoples 
National F i r e  Insurance Company of Delaware, and now held in trust 
by the plaintiff Atlantic Jo in t  Stock Land Elank of Raleigh, be applied 
as  a payment on said note; and (3 )  for a decree foreclosing all equities 
of redemption of the defendants in and to the lands conveyed by the 
defendants I. R. Williams and his wife, Lenoir hf. Williams, by a deed 
of trust to secure said note. 

At the trial, by stipulation filed in the record, the parties to the action 
admitted : 

1. Tha t  on 1 March, 1928, the plaintiff Stlantic Jo in t  Stock Land 
Bank of Raleigh, i n  consideration of the sum of $5,250, conveyed to the 
defendant I. R. Williams, by deed containing the usual covenants of 
warranty, a tract of land containing 142 acres and fully described in 
the conlplaint i n  this action. 
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2. That  on 1 March, 1928, the defendants I. R .  Williams and his  
wife, Lenoir M. Williams, paid the plaintiff Atlantic Jo in t  Stock Land 
Bank of Raleigh the sum of $2,250 in cash, and executed to said plain- 
tiff their note for $3.000, with interest frorii date a t  the rate of six per 
cent per annum, both principal and interest being payable in  65 semi- 
annual installments of $105.00 each, due on 1 September and 1 March 
each year, successively, for the balance due on said purchase price, 
which note was secured by a deed of trust on said land. 

3. That  on 28 March, 1928, the defendants I. R .  Williams and his 
wife, Lenoir M. Williams, i n  consideration of tlie sum of $6,500, con- 
veyed tlie said land, by deed containing the usual covenants of war- 
ranty, to the defendant Myrtle Warren Draughon, wife of the defendant 
Robert ,I. Draughon. 

4. That  the defendant Myrtle Warren Draughon paid to the defend- 
ants I. R .  Williams and his wife, Lenoir 111. Williams, the sum of $3,500, 
and for the balance of said consideration assumed the payment of the 
$3,000 note secured by the deed of trust esecutcd by the defendants 
I. R. Williams and wife, relying upon the deeds and covenants therein 
for a good and indefeasible title in fee simple to  said land;  the said 
assumption was contained in  the deed from the defendants I. R .  Williams 
and wife, Lenoir M. Williams, to the said Myrtle Warren Draughon, 
and is in the following words: 

"As a par t  of the consideration of this deed, the said party of the 
second part  does assume the payment of a certain note in the sum of 
$3,000, executed by I. R .  Williams and his wife, to the Atlantic Jo in t  
Stock Land Bank of Raleigh, which note is secured by a deed of trust 
executed by I. R .  Williams and wife to the said Atlantic Joint  Stock 
Land Bank of Raleigh, recorded in Book 3, page 246, office of the register 
of deeds of Sampson County." 

5 .  That  said Atlantic Joint  Stock Land Bank of Raleigh ratified said 
assumption agreement and thereafter collected from the defendant 
Nyr t le  Warren Draughon and her husband, Robert A. Draughon, the 
installments falling due on said note and deed of trust until 1 Xarch,  
1932, when the said defendants Myrtle Warren Draughon and her hus- 
band, Robert 3. Draughon, refused to pay said installment and certain 
taxes due on said land, claiming a defect in the title thereto. 

6. That  on 30 October, 1931, a tenant house located on said land mas 
destroyed by fire, and the defendant Peoples n'ational F i r e  Insurance 
Company of Delaware issued i ts  draft  payable to Myrtle W. Draughon 
and the Atlantic Joint  Stock Land Bank of Raleigh, for the sum of 
$275.00, in settlement of the loss sustained by the destruction of said 
tenant house; that  at the time of said fire and of the issuance of said 
draft, the defendants had paid all installments due on said $3,000 note; 
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that the taxes on said land for the years 1929, 1930, and 1931 were 
unpaid ; that  the defendants Myrtle W. Draughon and he.- husband made 
demand upon the plaintiff Atlantic Jo in t  Stock Land Bank of Raleigh 
that  said sum of $878.00 be applied to the payment of the cost of re- 
building said tenant house as provided in the deed of trust by which the 
note for $3,000, which had been assumed by the defeniant  Myrtle W. 
Draughon, r a s  secured; that  said plaintiff refused to comply with said 
demand, or to rebuild said tenant house; that said plaintiff collected said 
draft  on 14  July,  1932, a t  which time an  installment on said note was 
due and unpaid, and applied the proceeds of said draft  as a payment on 
said note; that  the deed of trust by which said note is secured contains 
a provision as follows : 

"In case any insured building or improvements on said premises are 
destroyed or damaged by fire or windstorm, the sum f r o n  said insurance 
may, a t  the option of said parties of the first part, be applied either to 
the payment of the note secured by this d ~ e d  of trust, or subject to the 
regulations of the Federal F a r m  Loan Board and under the direction of 
the Atlantic Joint  Stock Land Bank of Raleigh, its successors and 
assigns, to the reconstruction of the building or improrements so de- 
stroyed or damaged." 

7. That  this action n-as instituted by plaintiffs on 9 June ,  1932, 
againsi all the clefendants, alleging default in the payment of said note 
and deed of trust, and failure to pay certain taxes due on the land con- 
r e p d  by said deed of trust, ant1 asking judgment against the defendants 
I. R. Williams and his wife, Lenoir I f .  Williams, and the defendant 
Myrtle W. Draughon on said note, for the foreclosure of the deed of 
trust by which the said note is secured, and for the sale of said lands 
by a commissioner to be appointed by the court. 

8. That  the defendants I. R. Williams and his wife, Lenoir M. Wil- 
liams, and Myrtle W. Draughon and her husband, Robert A. Draughon, 
filed an  answer to the complaint, alleging defect in the title to the land 
conveyed by the plaintiff Atlantic Joint  Stock Land Bank of Raleigh, to 
the defendant I .  R .  Williams, and subsequently by the said I. R. Wil- 
liams and his wife, Lenoir 31. to the defendant Myrtle Warren 
Draughon, wife of Robert A. Draughon. 

9. That  on 6 October, 1938, one Jennie Jackson instituted a proceed- 
ing in the Superior Court of Sanlpson County, to  recover a one-third 
undivided interest in said land; that  the plaintiffs and the defendants 
were made parties to said proceeding; that the defendants Myrtle W. 
Draugllon and her husband filed an  answer in said proceeding alleging 
that  they had made valuable improvements on said landtj, enhancing its 
usable value in the sum of $1,500, and giving notice to  the plaintiff bank 
and the defendants I. R. Williams and his wife, Lenoir 111. Williams, to 
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appear and defend the title to the land which they had warranted to the 
said Myrtle W. Draughon; and that  thereupon the plaintiff bank and the 
defendants I. R .  Williams and liis wife, Lenoir N. TVilliams, assumed 
the defense of said title ill said proceeding. 

10. That  on 11 December, 1933, the said Jennie Jackson recovered 
judgment in said proceeding for a one-third u n d i d e d  interest in said 
land, and mas thereafter allotted 53.6 acres as  her share of said land; 
that said share is  in the middle of said tract of land, leaving the shares 
of tlie defendant Myrtle W. Draughon a t  the two cncls of said tract of 
land; a n d  that the said defendant has been c ~ i c t e d  from the share of saicl 
land allotted to the said Jennie Jackson. 

11. That  neither the plaintiff -1tlantic Joint  Stocli Land Rank of 
Ralcigli nor the defeliclants I. 11. T'l'illiams and his wife, Lenoir 31. TVil- 
liams, filed exceptions to the report of the commissioners appoiritcd by 
the court to partition saicl land;  and that the partition has becii duly 
confirmed. 

I n  rcsponse to issues wbmitted by the court, the jury found that the 
defeiiclants I. R .  Ti l l ianls  and his wife, Lorioir &I. TTillinms. are entitled 
to recover of tlie plaintiff Atlantic Joint  Stock Land Bank of Raleigh, as 
damages for the breach of its warranty of the title to the land conveyed 
by said plaintiff to the defendant I. R. TVilliamq, the sum of $1,720, and 
that  tlie defendant Xyr t le  W. Draughon is entitled to recover of the 
defendants I. R. TTilliams and his  wife, Lenoir N. Wil l inm~,  as damages 
for the breach of the wnrranty in  the deed from the said defendaiits to 
the said Xyr t le  TIT. Draughon, the sum of $2,166.60. 

On the admissiolis in the record and the verdict of the jury, it  \\-as 
adjudged by the court that  plaintiff ,1tlantic Joint  Stocli Land Uaiik of 
Raleigh recoyer of the defclidant Myrtle TT'. Draughon, as princll~al, ant1 
of the tleferidants I. R. TT'illiams and his wife, Lenoir 11. Villialns, as 
sureties, the sum of $300.00, u i t h  interest and cobts. I t  was further 
ordered that  upon default in tlie paymelit of the judgnicnt in t h ~ s  action, 
the laud described in thc cornplaitit be sold by n corntnissioncr nppointccl 
for that purpose, and that s a d  c'ommissioner report liis proc~eedings 
under the decree to the court. 

From the judgment rer~deretl by the court the defeirda~its I. R. Wil- 
liams arid his wife, Lenoir AI.  l\7illiams, and Myrtle W. Draughon and 
her llusbantl, Robert A. Draughon, appealed to tlir Sul~reme Court, 

. . 
assigning errors in the trial and in the juclginent. 

J .  A. XcLeod and XcLcan d Stacy for plaintiffs. 
Butler ie. Butler for defendants Uyrt le  11'. Draughon and her husband. 
Houurd 11. Hubbard for defendants I .  R. Tl'illiams and wife. 
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CONNOR, J. For the purpose of determining the amount for which 
the plaintiff Atlantic Joint Stock Land Bank of Raleigh is entitled to 
judgment in this action the court applikd as a credit on the note exe- 
cuted by the defendants I. R. Williams and his wife, Lenl3ir M. Williams, 
and assumed by the defendant Myrtle W. Draughon, the amount of the 
damages, as found by the jury, for which the plaintifl is liable to its 
grantee, I. R. Williams, by reason of the breach of the covenants in its 
deed to said grantee, and declined to apply as such credit the amount of 
the damages, as found by the jury, for which the defendants I. R. Wil- 
liams and his wife are liable to their grantee, the defendant Myrtle W. 
Draughon, by reason of the breach of the covenants in their deed to said 
grantee. I n  this there was no error. 

I n  Campbell v. Shau:, 170 N. C., 186, 86 S. E., 1035, it is said: 
"Where there is a failure of title to a part of the land, or a partial 
breach of the covenant of seizure, the rule is thus stated : 'The measure 
of damages for breach of the warranty of title to land is the proportioil 
that the value of the land to which title fails bears to the whole consid- 
eration paid. That is, the proportion of the value of the land as to 
which the title fails bears to the whole, estimated on the basis of the 
consideration paid. Lemly v. Ellis, 146 N. C., 221.' Ii the vendee has 
procured a good title to remedy the defect his damages are the amount 
reasonably paid for buying the outstanding title, not exceeding the 
original pro rata of the purchase money for that part of the land. I t  
would be error to take the basis of the present actual vdue  of the land 
where there is evidence that the actual value exceeds the consideration. 
Price v. Deal, 90 S. C., 291; Bank v. Glenn, 68 N .  C., 36; Dickem v. 
Shepperd, 7 N .  C., 526." 

The judgment in this action is affirmed. 
No error. 

DEVIN, J., took no part in the consideration or decision of this case. 

hlOSES FORD v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 11 December, 1!)35.) 

1. Master and Servant E &Evidence of negligence and proximate cause 
held for jury in this action under Federal Employers' Liability Act. 

Plaintiff was employed in the operation of a ditching inachine mounted 
on a flat car. The evidence favorable to plaintiff tended to show that as 
plaintiff was climbing on the flat car in the usual manner, with his foot 
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on the track on which the machine was mounted on the car, the engineer, 
defendant's alter ego, who could have seen plaintiff, pulled the lever 
moving the shovel without giving signal or warning, and that the 
machine, which had been held back by the shovel resting on the flat car, 
rolled down the inclined track and crushed plaintiff's foot. Held: The 
evidence was sufficient to be submitted to the jury on the issues of negli- 
gence and proximate cause under the Federal Employers' Liability Act. 

2. Trial D a- 
On motion to nonsuit, only the evidence favorable to plaintiff will be 

considered. 
DEVIK, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Sinclair, J., at April Term, 1935, of NASH. 
Reversed. 

This is  a n  action for actionable negligence, brought by plaintiff 
against defendant, alleging damage. The  defendant denied negligence 
and set up  the plea of assumption of risk. 

T. J. Truesdale was employed by defendant as the operator of a 
ditching machine or steam shovel, and had held such position for seven 
years. The  shovel was mounted on a smaller wlleel than the usual ones 
and on a flat car. which was on a sidetrack. The  wheels under the 
steam shovel are eight-inch wheels, they rest on 100-pound rails 
which run  up and down the flat car. Truesdale was loading dir t  for 
repairing tlie road and was using the shovel to  scoop u p  tlie dirt,  putting 
it on flat cars along the main line track. The  crane and sliovel of the 
ditching macliine nere  operated hy nienris of levers which mere pulled 
back and forth, to and from the operator or engineer. The  plaintiff was 
working for the defendant firing the ditcliing engine. The plaintiff 
testified, in part  : 

''On 21  May, 1932, the ditching machine was u p  on top of this flat car 
and the wheels of the ditching machine were on the T-irons that were 
fastened on top of the flat-car. The ditching machine had a shovel 
which was operated out on the crane of the ditclier. The flat car n.as 
riot on a level; it  was on a hill. The machine r a s  on tlie hill of tlie 
flat car and the shovel and crane were on tlie lower part. Tlie machine 
when not in operation was resting on the end of the flat car. When tlie 
shovel was raised off of the flat car in the operation of tlie machine thc 
machine would roll down because the shovel had been llolcling it. . . . 
I had breakfast and came back to  the machine. Jus t  as I got to the 
machine I peeped in  the ash can and said, 'Xr. Truesdale, you reckon 
we better knock this grate?' At  that  time I was standing on the ground, 
the distance of that  chair from him. H e  l \as on the nlacliine ordering. 
I said, ' A h .  Truesdale, you reckon we better knock the ash pan?'  H e  
said, 'No, maybe we can get this load without ralring tlie ash pan.' I 
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turned and walked to the north end of the flat car and cravled on and 
started to walking back and just as I got to the machine and placed my 
foot on the rai l  and reached up for the hand-hold he  rewrsed the lever 
and picked up the bucket, ~vhich  was the shorel. Whenever he picked 
1113 the shorel the mnclliue rolled right d o ~ v l ~  on my  foot and I hollered 
to  hinl. I said, 'Back up, you are  on my  foot.' I hollered and said, 
'Hey, back the machine up, it is on my  foot.' H e  loo.red around like 
that (indicating), and still moving the lever and the machine was still 
on my  foot. I hollered and hailed him again and Ile loolied around, and 
I liailecl him again and he looked around. I hailed him three times. 
By that  time he llatl s u d i  the shovel into tlie bank and by digging sidc- 
n.ays, cater-cornered, that throwed the machine baclin-arc off of my foot. 
I jumped off of the car and sat there on the ground about a minute. 
I t  couldn't liavc been longer that  I sat there and hailed him again and 
he loolied. The  locomoti~e fireman was the first one gclt to me and he 
loolccd after my foot and loolied u p  a t  Mr. Truesdale and he cursed him. 
I t  was the vheel of the ditching machine that ran o ler  nip foot. . . . 
Tlicrc was one step on the machine about threc or four feet from thc top 
of the flat car. This step, which v a s  for me to step 011 n-as up  on the 
top of the floor of the machine. At the tiin11 vhen  I wel t  to mount the 
n~nclline Mr. Truesdale n as on it and was about four o .  five feet from 
me. B e  could  see i ~ c .  T h e r e  zcon't I Z O ~ J L ~ ? ~ ~  t o  k e e p  h i m  f r o m  seemg  nze 
bu t  some  ~.o t l s  i o  lioltl i.11~ t o p  o n  t h e  nzachiize, f l lu t  ~ c a s  t h e  o d ? y  filing. 
TS'hcil tllc uheel  of tlie ~ n a c h i ~ ~ e  rolled on 115 foot t n o  of my toes, the 
big one and tlie one nest to it, n-ere cut off mid my foot was bustctl n ide 
ope~i.  I ain not s u e  lion. long I stayed in the hospital but I tllinli it  was 
t n o  n~on ths  nud tliirtccu days. I t  n n s  my left foot that  \ \as run  over. 
. . . From the timc I asked him about the ash pan until the time I 
Tras hur t  n a s  110 longcr than it took lne to ua lk  from the soutli end of 
the flat coach to the north end and get up on tlie machine. I got up in  the 
place nhcre  I uaually got up and in the usual inanner." 

On mot io~i  of defendant, at the rlose of pl int iff 's  evidence and a t  the 
close of all the c~ itlence, the court b c l o ~ ~  rendered judgment as in case of 
nol~suit against plaintiff. C. S., 367. Plaintiff esccpted and assigned 
error, made otlier c sc~p t ions  and nssignnicnts of error, and appealed to 
tlic Supreme Court. 

Coole~y cf B o n e  for p l a i n t i f .  
S p v i l l  cf S p n i l l  a n d  l ' hos .  51'. D a v i s  for de fendan t .  

PER C U R I . ~ I .  The record discloses "It  is agreed that  this action comes 
under t,he Federal Employers' Liability Llct." 
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Under the decisions of the Supreme Court of the United States, an  
employee in a n  action of this kind cannot recover for a11 in jury  unless 
there was negligence on the part  of tlie employer, and that negligence 
n a s  tlie prosimate cause of the injury. I n  tlie present case, plaintiff 
v a s  working under the engineer, nlio from tlie facts was the a l f e r  ago 
of defenclar~t. Taking the erideriee in tlie light most favorable to plain- 
tiff, T T ~  think the questions of negligence and prosimate cause n r r e  for 
the jury to determine. 

Plaintiff's evidence is  substantially as follows : The  boiler ~ r h i c h  
plaintiff n a s  supposed to fire nas  on the ditching macliine. T h e n  the 
plaintiff got to tlip north e d  of the clitching machine the s l io~el  or 
1)ucket \ \as still re5ting on the ~iort l l  cncl of the flat car, thereby prcrent- 
ing tlic nheels of tlic mat-hilie from rolling donn  the illcline, and tlie 
engineer. n h o  n x  on the inac l~ i i~c  but liad not placed tlie same in oper- 
ation, n a s  four or five feet from tlie p1:lintiff and in a position wliere 
lie could see the plaintiff. TVheri the plmntiff got to tlie north end of 
the d i t c l h g  machine he placed his foot on tlic rail, reached up for the 
hand-hold, and n as in the act of gcttiug upon the ditching machil~c wlien 
tlie engincer n1o.r ed one of the l e ~  ers so :is to pick up tlie bucket or 
shovel, whereupon tlie nllecls of the n~acliine rolled northnard on the 
rails and ul)on the plaintiff's foot, thereby cru.hilig it. The plaiiitiff 
yelled at tlic~ el~gllict'r three times, hut the latter (lid not pay any atteii- 
tion to him. I I e  coutiaued ~ ~ i t l i  tlie m u d  operation of the macliine 
until tlie s l ~ o ~  el \T as \u~il; into t l ~ c  lmnk of dirt, nliicli cauqed the machine 
to roll barbnard off of the l ) l : ~ i ~ t ~ f l ' +  foot. The plaii~tiff then jumped 
off of the car to the ground,  i here lie TI as tli*co\ wed by the locor~ioti\ e 
fireman before the engilieer paid ally attention to l i im At the time 
~ r h e n  the plaintiff mas injured he n as mounting the ditching macliiue 
in the usual nay.  The  engineer in charge of the ditching macliine ga\ e 
the plaintiff no signal, notice, or narning nliatsoe\ er that he n a *  going 
to put  the machine in  operation. The plaiiitifl testified, "IIe could see 
me." C'ool; c. , l lanufacfuriny C'o., 152 S. C., 20.5; S. c., 183 S. C., 45. 

The defendant's eridence n a s  to tlie contrary, but, on a motion to 
nonsuit, r e  co~~s ide r  only the evideim most favorable to plaintiff. 

Fo r  the reasoils given, the judgnient below is 
Reversed. 

DEVIS, J., took no part  in the consideration or decision of this case. 



112 I X  THE S U P R E M E  COURT. P o 9  

GURNEY P. HOOD, COMMISSIONER OF BANKS, EX REL. PAGE TRUST COM- 
PAIiY, v. CHARLES E. JOHNSON AND HAMLET ICE COMPANY. 

(Filed 11 December, 1935.) 
Trial H a- 

Where the parties submit an agreed statement of facts, the court should 
render judgment thereon, and it is error for the court to submit the issue 
involved to the jury, the agreed statement of facts being conclusive unless 
set aside for mutual mistake or fraud. 

APPEAL by defendants from Williams, J., and a jury, a t  Second June  
Term, 1935, of WAKE. Er ro r  and remanded. 

Robert A. Hovis and Xenneth C. Royal1 for plaintiff. 
8 .  Browm Shepherd and Wm.  Vass Shepherd for defendants. 

PER CURIAM. The plaintiff and defendants in the agreed statement of 
facts have this: "The plaintiff and defendants respectfully agree that the 
facts ~elative to this controversy, i n  addition to those admitted in the 
pleadings, are as follows," setting same forth. 

This case was remanded that  i t  be determined on "the agreed state- 
ment of factsn-208 N. C., 77. In the present case the court below sub- 
mitted the following issue to the jury:  

"Was the note described in  paragraph 5 of the complaint a renewal 
of the note described in paragraph 4 of the complaint?" The jury 
answered the issue "Yes." 

The  court below rendered judgment for plaintiff on the verdict. The  
defendants excepted and assigned error to- the submission of the issue. 
We think defendants' exception and assignment of error must be sus- 
tained. The parties to the controversy have agreed to the statement of 
facts. The court below should render judgment on t h ~ s  agreed state- 
ment of facts. Like any other agreement, it  stands unless set aside for 
mutual  mistake or fraud. 

E r ro r  and remanded. 

CHMIIAES L. BRYA;\'T, SR.. ADYISISTRATOR O F  TIfE Es'I'ATE O F  DAVID 
BRYANT, DECEASED, V. WOODUS KELLUAI, ~ D J I I S I S T I < ~ ~ T O R  OF ESTATE 
OF MAGGIE EVERETT NEWKIRIi. DECEASED. 

(Filed 11 December, 1935.) 

1. Limitation of Actions E c- 
Where the statute of limitation is pleaded, the burden is on plaintiff to 

show that the action was brought within the time allowed by the statute. 
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2. Limitation of Actions C a-In order for partial payment to prevent bar 
circumstances must show debtor's recognition of debt as then existing. 

Evidence disclosing only that defendant paid plaintiff a sum of money 
and obtained a receipt therefor, without evidence of the contents of the 
receilrt. or what  passed between the parties, is insufficient to show a 
partial payment on the debt sued on so as to prevent the bar of the statute 
of limitations, since partial payment, to he effective under the statute, 
C. S., 416, must be made under circumstances ~varranting the clear infer- 
ence that the debtor recognizes the debt sued on as then existing and his 
obligation to pay same. 

APPEAL by plaintiff from Cranmer ,  J., at April Term, 1935, of NEW 
HAXOVER. Affirmed. 

Plaintiff brought his action on a note executed to his intestate, David 
Bryant, by the defendant's intestate, Maggie Newkirk. The  note n a s  
for the sum of $500.00, dated 9 May, 1918, due four months after date, 
and secured by a mortgage on certain real estate. The defendant set u p  
the plea of tlie statute of limitations. There was no evidence of any 
credit on said note. 

The plaintiff offered evidence tending to show that some time in 
October, 1932, Xaggie K e ~ ~ k i r k  handed to David Bryant  the sum of ten 
dollars, and that Bryant procured a pencil and paper and wrote a receipt 
and gave i t  to Naggie Sewkirk.  There was no evidence as to the cou- 
tents of the paper writing or receipt, nor as to what passed between the 
parties, exccpt that  Maggie Kewkirk said, "I nil1 do better when I come 
again." 

The court below sustained the motion to nonsuit, and from judgment 
thereon the plaintiff appealed. 

Rountvee & Rountree  for plaintif f .  
G. Duclley H u m p h r e y  for defendant .  

PER CURIAM. The statute of limitations having been pleaded, the 
burden of proof was on the plaintiff to  show that  his action was brought 
v i th in  the time allowed by the statute. C. S., sec. 416, pro~i t les  t ha t :  
"KO acknowledgment or promise is evidence of a new or continuing coil- 
tract, from which the statutes of limitations run, unless i t  is contained in 
some writing signed by the party to be charged thereby; but this section 
does not alter tlie effect of any payment of principal or interest." The 
last clause of this section has been construed by this Court i n  numerous 
cases, wherein it has been uniformly held that  a partial payment to have 
the effect to prevent the bar of the statute of limitations must be made 
under such circumstances a s  will warrant  the clear inference that  the 
debtor recognizes the debt as then existing and his willingness, or, a t  
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least, his obligation to pay the balance. Piano Co. v. Loven, 207 N.  C., 
96;  Sance v. Hulin, 192 N. C., 665; Battle v. Rattle, 116 N.  C., 161. 

The evidence offered in  the case a t  bar does not bring it within the 
rule la id  down. The judgment of nonsuit is 

Affirmed. 

STATE v. C. E. CAGLE. 

(Filed 11 December, 1935.) 

1. Homicide G e-Motion to nonsuit held properly refused where ~ t a t d s  
evidence shows defendant killed deceased with deadly weapon. 

Where the State shows by evidence that defendant killed deceased with 
a deadly weapon, defendant's motion f o r  judgment as of' nonsuit is prop- 
erly refused, since the State's e~idence raises the presumption that de- 
fendant is guilty of murder in the second degree, with the burden on 
defendant to show matters in mitigation or excuse. 

2. Criminal Law I g- 
If  defendant desires fuller or more specific instruction on any point, he 

should aptly make request therefor. 

A P P F ~ L  by defendant from XrElroy ,  J.. at  March Term, 1035, of 
GUILFORD. S o  error. 

The defendant was indicted for the murder of one Rariney Stack, At 
the outset of the tr ial  the solicitor announred he ~ v o u l ~ l  not ask for a 
~ e r d i c t  of guilty of murder in  the first degree but for a ~yerdict of guilty 
of murder in the second degree or manslaughter, as the evidence might 
warrant. 

The State offered eviclence tending to show that the defendant shot 
and killed the deceased in front of defendant's store, and the defendant, 
testifying in his own behalf, admitted that  he shot and killed the de- 
ceased and pleaded self-defense. 

The jury returned a ~ e r d i c t  of guilty of manslaughter, and from 
judgment thereon defendant appealed. 

Attome!/-General Seazvell and Assistant Attorney-General Bruton for 
the State. 

Gold, ilIcAnalZy & Gold for defendant. 

PER CURIAIV. Defendant's motion for nonsuit was properly denied. 
As was said in S, v. Johnson, 154 N.  C., 637 : "We could not nonsuit the 
State, . . . for vhen  there is a killing with a deadly weapon, as 
there x a s  in this case, the la\\, implies malice, and i t  is, at least, murder 
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Fox v. TEA Co. 

in second degree, and the burden then rests upon the prisoner to satisfy 
the jury of facts and circumstancm in mitigation of or excuse for the 
homicide, the credibility of the evidence, and its sufficiency to produce 
this satisfaction being for the jury to consider and decide." 

The defendant excepted to sereral portions of the judge's charge, but 
upon careful examination of tlle cliarge, n e  find it in substantial accord 
~ v i t h  thc rulings of this Court. I f  the defendant desired fuller or Inore 
specific instruction on any point, request therefor should hare  beell matle. 
Simwzons v. Davenport, 140 N. C., 407. 

The case seems to have been fair ly tried. We find 
N o  error. 

MRS. J. A. FOX r. T H E  GIiEAT ATLAXTIC AXD PACIFIC TEA 
CON PAXT. 

(Filed 11 December, 1033.) 

Negligence A c-Patron slipping and falling on floor of store must show 
negligence in order to recover for injuries sustained. 

Evidence tendiug to slio~v thxt pl:~intiff, while a 1)tltron in defe~~dant's 
store, slipped on a beet lying on  the floor of the store bct\~een ~ec.et;~ble 
bins and fell to her injury, n.it11out eridence as to how the bect got o n  the 
floor or h o ~ v  long it had been there, is insufficient to resist defcntla~~t's 
motion to nonsuit, since the doctrine of w s  ipsa loq~t i tur  is inapp1ic;lble 
and 11lnintiE must show negligence on the part of dcfcndant. 

A r r ~ a ~  by the plaintiff from JIcEl~oy, J., at  N a y  Term, 1935, of 
G~ILFORD.  Affirmed. 

This is an  action to rccoler damages for persond i l~ jur ics  allcged to 
ha\ e been proximately caused by the negligence of the clcfelldnl~t. 

011 the morning of 26 June, 1934, betneen ten o'clock ant1 nooil, the 
plaintiff ~vcn t  to the store of the defendant, on Wcst Market Street i l l  

the city of Greensboro, for the purpose of making a purchnv of meat, 
arid n h e n  she had gotten insicle, t n o  or three feet past the elltrance, she 
stepped on a beet xhicll was lying on the floor between the bins, where 
vegetables were placed for display and sale, nhicli caused lier to slip and 
injure her ankle and back. 

There n a s  no evidenc~ tendiug to s h o ~  how the bert got 011 the floor 
of the aisle between the vegetable bins, or how long it had been there 
before the plaintiff stcpped on i t  and slipped. 

At  tlle close of the evidence for the plaintiff the action was dislnissed 
by judgment as of nonsuit, and the plaintiff appealed. 
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Y o u n c e  & Y o u n c e  f o r  plaint i f f ,  appel lant .  
Sapp & S a p p  for de fendan t ,  appellee. 

P~rr CURIAM. Since there is  no evidence of how the beet got upon the 
floor of the aisle, or of how long the beet had been upon the floor before 
the plaintiff stepped on it,  there is no evidence of negligence on the part 
of the defendant. The defendant is not an  insurer of the safety of those 
who enter its store for the purpose of making purchases, and the doctrine 
of res  ipsa  Zoquitur is not applicable. Before the plaintiff can recover 
she must, by evidence, establish actionable negligence on the part of the 
defendant, B o w d e n  v. Kress ,  198 N. C., 559; Cooke u. T e a  Co., 204 
N.  C., 495, and this she has failed to do. 

The  judgment is 
Affirmed. 

- 

H E L E N  G. LINDLEY V. B T N A  L I F E  INSURANCE COhIPANY. 

(Filed 11 December, 1935.) 

Insurance J b c o n t e n t i o n  that  course of dealing between parties waive 
prompt payment of premium held untenable under terms of policy. 

Where an insurance policy specifically provides thnt acceptance of 
premiums by insurer's agents after due date should reinstate the policy 
only as to losses resulting after such reinstatement, plaintiff's conten- 
tion that according to the course of dealing between insurer and insured, 
premiums were accepted and paid a t  the cc~nvenience of insured, and that 
insurer should accept payment of premium due prior to insured's death 
which plaintiff tendered subsequent to insured's death, is untenable, as 
there was no reinstatement of the policy prior to insured's death. 

APPEAL by plaintiff from N c E L r o y ,  J., at  May Term, 1935, of GUIL- 
FORD. 

Ciri l  action to recover on a policy of health and accident insurance. 
On  31 January ,  1916, the defendant issued to P a u l  C. Lindley an  

"Accumulative Disability Policy," renewable from year to year upon 
paymmt of annual  premium, with provision that  in case of death the 
policy shall be payable to plaintiff. 

The  renewal premium, due 31 January,  1933, was not paid or tendered 
until after the death by accident of the insured on 10 June,  1933. 

Plaintiff contends that  by reason of the course of dealing between 
defendant's agent and the insured, the annual premiums mere accepted 
and paid "at the convenience" of the insured. 

Tho policy provides: "If default be made in the payment of the 
agreed premium for this policy, the subsequent acceptance of a premium 
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by t h e  company or  by a n y  of i t s  du ly  authorized agents shall re instate  
the policy, but  only t o  corer  accidental i n j u r y  thereafter  sustained a n d  
such sickness as  m a y  begin more  t h a n  ten days a f te r  the  date  of such 
acceptance." 

F r o m  a judgment  of nonsuit entered a t  the close of plaintiff's eridence 
she appeals, assigning errors. 

11. S. X i n g  and Fuzzier  & F m z i e r  for plaintif f .  
S a p p  CG S n p p  for defendant .  

PER C E R I A ~ .  Viewing t h e  evidence i n  i ts  most favorable light fo r  
the plaintiff, the  accepted position on  motion t o  nonsuit, i t  mould seen1 
t h a t  t h e  policy, i n  express terms, precludes a n y  recovery by plaintiff, 
as  there was n o  reinstatement between 31 J a n u a r y  a n d  10 June ,  1933. 

,Iffirmed. 

STATE v. BRIGHT BUFFKIN.  

(Filed 22 January, 1936.) 

1. Homicide G d-Evidence hr ld  cornprtent as tending to show circum- 
stances at tending t h e  homicide. 

Deceased was killed shortly after lie had driven his car alollgside de- 
fendant's car, which contained a mised party of five and was l~arlied oli 
a lonely spot on a lake shore late a t  night. Held: Evidence as to the 
location of the road and the ruovemerits of the cars of defendant and 
others shortly before the homicide was competent to show the surround- 
illg circumstances. 

3. Same-Evidence held competent as tending t o  show motive actuating 
defendant in killing deceased. 

The State offered evidence tending to show that defendant was riding 
in his car \ ~ i t h  a mixed party, that a man driving another car had ashed 
concerning one of the women In defendants car, and had followed clefelid- 
ant's car, passlng i t  several times a s  defendant drove to a lollel) spot on 
the shores of a lake; that shortly after defendant l~arlicd by the lake 
another car parked beside i t ;  that  the occupants of defenda~it's car mis- 
took it  for the car that had passed them on the road;  and tlint one of 
the occupants of defendant's car assaulted the driver of the parked car 
for  "butting in" their party. and that defendant, after standing for a 
moment in  front of the cars, walked over and shot the driver of the 
parked car. Held: Evidence of the movements of the cars and the con- 
~ersa t ions  of the parties tending to show that they mistook the deceased 
for the driver of the car \ ~ h i c h  had attempted to "butt in" on their party 
was competent as  tending to show ailimus and defendant's motive in kill- 
ing deceased. 
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3. Same- 
I n  a prosecution for lmmicide committed with n pistol i t  is competent 

for the State to show tliat defendant had n pistol on his person ~ i t h  on? 
el~amber esplodcd a t  the time of his arrest a short while after the com- 
mission of the crime. 

4. Jurj '  A b:  Criminal Law L e-Finding of coulbt f rom evidence t h a t  
juror  is indifferent is not  reviewable. 

Lkfcndnnt clinllenqed the coml,etency of one of the jurors during trial 
oil tlic <round th:~t  before trial the juror lind cspressed an opinion as to 
tlcfcntlnilt's w i l t ,  although he had stnted on his coir dire that he had 
formctl no ol)iiiion. The trial ccnrt heart1 evidence mul fouiid as  n fact 
that the 17 itness TI as impartial :uid competent. Held: 'Chc challenge was 
to rlie fnror r:~ther than a challciige for 1)rincipal cam?,  and the finding 
of' tlic trial court is not rcrienable. 

5. J u r y  A b-Held: J u r o r  was i n  law not  ivlated t o  deceased. 
In  this prosecutiou for lioinicide it ap1)enrcd that one of the juror's 

clcccnsed uiicle's wifc's sister 11:1cl mnrricd the father of deceased. Held: 
Thc juror was uot relntcd to dccensed in law either by consanguinity or 
mnrringc, nnd a ch;~llenge to the juror's cornpcteilcy was properly denied. 

6. Criminal Lnw H c-When defendant requests t ime t o  procure certain 
witnesses he mus t  file statement of evidence proposed t o  bc elicited 
f130m them. 

Defend:u~t moved for a cnntinuaiice, ant1 later niorecl to set aside the 
verdict for tlint he was not given sufficient time to procure certain wit- 
~icsscs. Tllc trial court clenied tlic motiolis in his di:scretion upon his 
fii~dilig th:lt 110 statement iu writing hntl been mncle or filed ns to the 
cvide~ice 1)roposcd to be elicited from or :riren by the witnesses. Eleld: 
Tlie findings of tlie trial court supported his orders denying the motions. 

7. Criminal Law I 11-Exception t o  solicitor's reading opinion of Supreme 
Court not sustained in vicw of t r ia l  court's caution t o  jury. 

DCfendnnt's counsel objected to the solicitor reading: to the jury es-  
cerpth froiu n decision of the Supreme Court. Tlie trial court thereupon 
cautionecl the jury that counsel could not read the facts of another case 
c~sccpt for tlie purpose of explaining the 1:1w set forth in such case, and 
that tlie fac~t.2 of tlie case read should not be considered by the jury. 
IIIQld: Ikfcildniit's objection cannot be sustained. 

8. Homicide H b-- 
TT'herc, in a prosecution for homicide, the St:~te's evidence discloses 

tlint defeilclant liillccl deceased n i t h  a deadly weapon, dsfendant contencl- 
iny tliat he shot in sclf-defense, defeildant's motion for judgment as  of 
noi~suit is properly refused. 

9. Homicidc B a-Evidence of premeditation a n d  deliberation held suffi- 
cient t o  go t o  jury on question of murder  i n  t h e  firs; degree. 

The Statc's evidence tended to shorn that defendant had parked his car 
on a lonely spot by n lake late a t  night, that  another car was driven 
up and parlied within a few feet, that  one of the occupants of defendant's 
car \rent orer to the other car, accused the driver of "butting in" on their 
party, nu1 assaulted him, the driver offering no resistance, and that  
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thereupon defendant cot out of hi i  c u .  armed nit11 n l~istol, 5tood in front 
of the car for an nppreciabl~ perlod of time, and then w:lll;c~l o~ er ;rnd 
uliot the driver of the car, who nay unknonli to ilcfendxnt. uitliont 
~)rovocntio~i by nard or act Ilcld: The critl(~11cc n a s  unfficirnt to Iw 
submitted to the jury on the quection ot ~rernetlitaliosi and deliberation. 

10. Same- 
Proof of motire is not necessary to mnlie out the State's care of murder 

in tlic first degree \\hen there is rufficicnt eridcnce of ])rc~meditation i11id 
deliberation. 

11. Same- 
Premeditation alld deliberxti011 111ay be shown by nlI the attendant 

circ nmqt:~liceb, arid tlie absencr of prorocation ic: a cwmpetent circumstance 
to lie col~sidelctl hy  the jury in iletcrrninil~c the question. 

1 2 .  Same- 
A mnrdcLr is 1)remtvlitated if it is thought orer and the intent to kill 

formed, rc:artlless of how sliort n time ()lapses hefore tlie intrnt is rse-  
cutetl, :~ncl it  is t l~lihcrate if i t  is committed in a cool state of blood in 
furtherance of such intent. 

13. C1,inlinal Law I g- 
Escrl)tions to tlie charge Imsed upon its xrrmigement nnd to the force 

of the Inngu:~w used in st;rti~ir thc vontcntioniz, vithout esc~rptio~i to its 
correct~les?: in stating the law, caullot bc sustained. 

If the c o u ~ t  omits to state ally of the contentions of tlefend:~nt, or 
ilicorrcctly states the co~lt t~nt ioi~s of citlier party, tlel'elltlalit m11st call the 
~ n : ~ t t e r  t o  the court's attention in RIA time in order for all esccptiori to be 
ronqidcretl on nprjeal. 

Llrrr..\r, by dcfendald f r o m  lTTilliarnn, J., a t  August  Term.  1932, of 
C o ~ r x u r - s .  

T h e  defendant v a s  charged with the  felonious slaying of D. P. Rare-  
foot. T h e  j u r y  found h i m  gui l ty  of mur(ler  i n  t h e  first degrec. 

T h e  el-iilence for  the S ta te  t e ~ i d e d  t o  show t h a t  the  homicide occurred 
on t h e  shore of Lake  Waccamaw, a t  a point called Dupree's Landing, 
about miilniqht of 9 August,  1935; tha t  the &,fendant, \vho n a s  n mar-  
rim1 man.  had  d r i r e n  t h e  ~ \ i t l l  a. p a r t y  i n  his  automobile; t h a t  a n  the 
frorit spat nit11 defendant mere N r s .  Susie  L i n e b ~ r r y  and Ted S o r r i q ,  
and t h a t  Mrs.  Nobles and  Cyrus  Cliff were on the hack sca t ;  tha t  before 
going t o  the lake, wliile i n  the  t o ~ r n  of TThiteville, defendant hat1 had  
some n o r d s  ~ v i t h  the  witness A r p  relative to  Mrs.  Kobles' presence i n  
defendant's car,  a n d  t h a t  on t h e  n-ay to the  lake Arp,  in h i s  car, had  
passed defendant's car  twice and  met i t  once. T h a t  a few minutci: af ter  
defendant's car  h a d  arr ived a t  Dupree's Landing,  a n  isolated point on 
tlie sandy shore of the  lake, another  automobile arrived, driven by the 
deceased, D. P. Barefoot ;  that  Barefoot was accompanied by  the  wit~iess  
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J i m  Carey;  that  he stopped his car, also, on the shore of the lake, about 
three steps to the right of defendant's car. That  defendant was un- 
known to  either Barefoot or Carey. Of the party Carey knew only 
Susie Lineberry. There were lights on Barefoot's car but not on the 
defendant's. According to  J i m  Carey's testimony, Ted Korris  got out 
of defendant's car, went u p  to Barefoot, who was sitting under the 
wheel with the glass down, and inquired with a n  oath why they were 
butting into their party. Barefoot replied that  he was not bothering 
anybody, just riding around, and S o r r i s  struck Barefoot twice without 
resistance. Whereupon Carey got out on the ground and S o r r i s  had 
soine words with him. Then defendant Buffkin got out of his car, came 
around the front of his car into the space betveen the cars, and Carey 
saw a pistol in his belt. Buffkin stood on the ground a few minutes 
and then walked over to Barefoot's car and shot him through the heart. 
Buffkin was standing two or three steps from Barefoot's car when he 
pulled his pistol out, walked u p  to the car, and shot him. Then de- 
feildant pointed his pistol a t  Carey and said, "If you have anything to 
say, I will shoot you." Xrs .  Susie Lineberry got out of the car and told 
BufTkin not to shoot, and he said, "I will go, but don't call anybody's 
name here," and drove off. 

J im Carey testified that  he didn't see Barefoot drinking or have a 
pistol, and that he didn't do anytliing when struck by Sorris, except to 
turn a little to the right on the seat. N o  word was spoken by him to 
Buffkin. I t  was testified tha t  Mrs. Xobles was married, but it did not 
appear whether Susie Lineberry (or Susie Price, as she was also known) 
was or not. 

TVitness Arp  testified that  he saw defendant Buffkin, Norris, Cliff, 
and two girls i n  an  automobile in Whiteville about 10 3 0  p.m., and had 
cour ersatioii wit11 defendant and asked for Nrs.  Nobles; that  defendalit 
said she was not in his ca r ;  that  later he passed Buffkin's car twice and 
met it, once, on tlie road betwoen Whiteville and the lake. Korris  testi- 
fied that  defendant said, after Arp had stopped his cai- and questioned 
him about Mrs. Sobles, that  he didn't like for anybody lo stop his car. 

Def'eildant Urigllt Uuffkin, in his own behalf, testified as to the iden- 
tity of those nlio were in the car with llini, as to his movements from 
the time he left his honle in  F a i r  Bluff that  a f ternom until he mas 
arrested a t  a filling ,itatioii in West Whiteville shortly after the homi- 
cide. H e  atlnlittid eliooting the deceased, hut testified he v a s  attacked 
by Darefuot '(n.itll qonwtliing iu his hand," and. that he shot in self- 
def mse. 

T h w e  r a s  ~ c r d i c t  of guilty of murder iu tlie first degree, and from 
juclgnicnt t l lcr~oli  iiul)osilig scntcl~ce of deai,h, defendant appealed. 
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Attorney-General Sealcell and Assistant Attorneys-General d iken  and 
Bruton for the State. 

G r r ~ r  d Greer and Var.spr, SIrInfyre & Henry for  drfendanf. 

D E T I ~ ,  J .  Defendant's counsel, out of abundance of caution, noted 
nurnrrous except io~~s  to the evidence, many of which were abandoned. 
V e  ha\  e eltarnilled all the exceptions nhich  were noted as well as those 
which were discussed in  the brief, and decide they cannot be sustained. 
Some of the questions may have been leading, but were otherwise unob- 
jectionable. 

Eridence as to the locatioll of the road, places, and the movements of 
the d('fc11dailt and others shortly before the liomicide was competent to 
F ~ I O T V  t l i ~  ~ur round ing  circumstances. 

The  testimony as to the m o r c m ~ n t s  of Arp, his car, and a?  to the 
csclalnation in defendant's prcseucr respecting the identity of h p ' s  car, 
nas ,  we think, competent. The  State mas attempting to shorn, if it  
couLl, tliat sollie feeling had bcen aroused in the defendant by reason of 
A q ~ ' b  conduct in Whiteville and on the road, and that  vhen  a car droxe 
up b r d c  his shortly after he had arrircd on the shore of the lake he 
may h a w  been actuated by tlie belief tliat d r p  was still tryiug to "butt 
in" 011 his party. 

I t  Tvas competent for the State to sho\i, defendant had a pistol on his 
person u i t h  one chamber of the rcTolrcr exploded at the time lie was 
arrested. 

S o r  was there \ ice in permitting a question to a witness ~ ~ h e t h e r  
Xrs .  Liarbwry 7w.s married or not. 

Defendant's counsel, in his able argument before this Court as well 
LIS on brief, contended there mas error in the ruling of the court below 
a, to  t71o of the jurors, and that  a mistrial should have been ordered. 

First .  as to juror Proctor : Pending the trial, and after the State had 
re.tetl its case, defendant's couuqel asked that  the court investigate the 
qualification of juror A. F. Proctor, alleging they had r e e e i r d  infornia- 
t ~ o n  bince the jury was impanelctl that this juror had previously formed 
:11it1 expressed the opinion that def'rndant was guilty, whereas nhile the 
jury -:IS h~ i l i g  s~lected, on his roir dire, the juror had stated he had 
formctl no opinion. 

Thweupon the oral testiniony of Crom Buffkin, A. E. S p i ~ e y ,  and 
-1. IT. Best x7as heard by the court. Croni Bnffkin t~st if ied he had 
hcnrd juror Proctor discuss the casc and say he thought they were all 
guilty and ought to be punished--ought to be lynched. This witness 
statcd lie knew defentla~it but if he n.as any kin, i t  was distant. He 
admitted he ].lad been indicted four or five times for assault with deadly 
weapoli and for whiskey. A. E. Spivey testified he heard juror Proctor 
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say, in the presence of Crom Buffkin and 9. H. Best, that  he believed 
all of them were guilty. That  was all he heard him say. Witness ad- 
mitted he had been in court for driving a car while drunk and for forni- 
cation and adultery. A. H. Best testified that  on one occasion he heard 
the case discussed when juror Proctor was present, but did not recall 
anything Proctor said. 

I n  rebuttal, the State offered evidence that  the character of juror 
Proctor was good, and that  the character of Crom Buffkin and A. E. 
Spivey was bad. 

Thereupon the court made the following order: 
"Upon the hearing and investigation, the court finds that  the said 

A. F. Proctor was duly summoned, and presented hiriself before the 
court, where he was interrogated under oath on the vo i r  dire by counsel 
for the State and the defendant, and that  he thereupon stated that  he 
did not know and was not acquainted with the defendant, and was not 
related to h im;  that  he had formed and expressed no opinion as to the 
guilt or innocence of the defendant, and had no impression of the case 
unfavorable to h im;  that  he could go in  the jury box and return a ver- 
dict, under his oath as juror, guided by the evidence a r d  charge of the 
court as to the law; whereupon said juror tvas accepted by the  State and 
the defendant, and along with the other jurors impaneled for the trial 
of this cause. 

"The court further finds that  the said Proctor is qualified to serve as 
a juror in this case, and is an  indifferent, impartial juror. 

"Wherefore, the motion of the defendant to d isqual i f ,~  and withdraw 
said juror Proctor and declare a mistrial is denied by -he court in the 
exercise of his discretion." 

The finding of the court that  the juror was qualified is conclusive and 
the exception thereto cannot be sustained. iS'. v. Potts, 100 N. C., 457. 

The  court, in effect, found that  the evidence offered to  prove the dis- 
qualification of the juror was not credible. 

This motion mas equivalent to what the common law designated as a 
challenge propter  afjcectum, and fell into the category of a challenge to 
the favor rather than a challenge for princ2ipal cause, and the finding 
as a ftict by the trial judge that  a juror is  indifferent is, not reviewable 
on appeal. Butler v. Ins. Co., 196 N. C., 203. 

As to juror Foster Stanley, the defendant's contention tvas that  
Stanley was related by marriage to the deceased D. E'. Barefoot. I t  
appeared, however, that  juror's uncle, Vance Gore (now deceased), had 
married Lem Baldwin;  that  Lew Baldwin's sister Alma had married one 
Barefoot, who was the father of the deceased; or, in other words, that  
juror Stanley's deceased uncle's wife's sister had married the father of 
the deceased. This would not constitute relationship by consanguinity 
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o r  affinity. The  juror was in law not related by marriage to the de- 
ceased. Bliss v. Caille, 149 Nich., 601; 2 C. J., 378. The  objection in  
that  respect mas properly overruled. 

The  defendant further complained that  he had not had sufficient time 
within nhich to properly prcpare his defens~,  and that  two witnesses, 
Struthers and Carter, could not be procured, arid excepted to the denial 
of his motion for continuance, and later moved to set aside the rerdict. 

I t  appears from the record that  the homicide occurred on 9 August 
and tr ial  v a s  begun on the 27th. 

Upon these n&om the court belov found tlie folloning facts:  
"That during the progress of the trial, a d  while the jury was being 

selected, and before the jury was impaneled, the defendant stated that  
he had information that tlle juror Foster Stanley, nlio had theretofore 
been passed and accepted by the State and the defendant, was related 
to tlie deceased I), P. Barefoot, and requested that  lie be permitted to 
further examine the juror Stanley upon the roir cl17r, whereupon tlie 
court recalled the juror Stanley and reopened the vo l r  d l r e  for further 
interrogation b ~ -  the defendant of the juror Stanley as to the relation- 
ship;  that  the said juror stated upon said examination that his ife n as 
not related by blood or marriage to the deceased D. P. Carefoot; that he 
was not related to said D. P. Barefoot, and was not acquainted ~ v i t h  
h im;  that  the juror's unclc, Tance Gore, a brother of the juror's motliclr, 
married a lady named Lew Baldwi l~;  that the said Len- Baldnin n as not 
related to the deceased in  any way; if so, the juror did not know it." 

"That during the progress of the esarnination, Hon. Jackson Greer, 
Sr., of counsel for the defendaut, stated he had just had a con\crsatiou 
with olie Leon Baltlnin, n h o  informed him that  Lew Baldnin married 
Tance Gore, an  uncle of the juror, arid that  A m a  Baldwin, the sister of 
Lew Baldwin, married one Barefoot, who was the father of the decea.ed 
D. P. Barefoot; that a t  tlle time of tlle interrogation of the said juror 
the defendant had not exhausted the peremptory challenges a l lo~wd  him 
by la-, mid had more than t n o  clialltllges uuused; that the dcfentlnrit 
did not offer to challenge the said juror for cause, or peremptorily subse- 
quent to said interrogation; that a t  the time the juror was drawn and 
called V m c e  Gore was dead, 1i:r~ing died about three years ago, leaving 
one child surviving; that  the said juror Stariley n a s  an indifferent, 
impartial juror, a i d  was not within the 9th degree of kinship, d iqual i -  
fying a juror." 

"The court further finds that  the jurors selected and impaneled for 
the trial of this case were fa i r  and impartial jurors." 

"That the defendant was arraigned on Tuesday, 20 August, at ~ ~ h i c h  
time he was represented by counsel, and pleaded not guilty; the trial 
was set for Tuesday, 27 August, and prior thereto and at the prelimi- 
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nary hearing, or coroner's inquest, on 12 August, the defendant was 
represented by counsel, Greer & Greer, counsel havjng stated upon 
arraignment that the defendant had not finally completed arrangements 
for representation, whereupon the court offered to appoint counsel to 
represent the defendant, which was not accepted." 

"That the information with respect to the said jurorai was brought to 
the attention of the court as soon as discovered by counsel in the case, 
and affidavits were filed upon the making of the motion for a new trial 
for tbe defendant Buffkin." 

"It further appears to the court, and the court finds, that no statement 
in writing has been made, or filed, as to the evidence proposed to be 
elicited from or given by the witnesses Struthers or Carter." 

"Thereupon, the said motion to set aside the verdict of the jury herein 
and to g a i t  a' new trial is, in the discretion of the court, overruled." 

The facts found fully sustain the court's ruling. 
Finding of fact by the court upon evidence that the juror was indiffer- 

ent was conclusive and not reviewable in  this Court. S. v. Potts, supra; 
Butler v. Ins. Co., supra. 

During the argument to the jury defendant's counsel objected to the 
solicitor's reading to the jury excerpts from the opinion in S. v. Daniel, 
139 N. C., 549. Whereupon the court stopped the argument and cau- 
tioned the jury, "telling them that counsel was not permitted to argue 
the facts in  any other case or to read facts in any other case for any 
purpose except-to explain and illustrate the application of a principle 
of law set forth in that case, and that the facts in that case had nothing 
to do with and should not be considered by the jury in a determinatioi 
of the case they mere trying." 

His  ono or'; ruling was ;n strict accord with the principle laid down 
in S. v. Cameron, 166 N. C., 379, and Harrington v. Wadesboro, 153 
N. C., 437. 

The motion to nonsuit was properly denied. S. v. Johnson, 184 
N. C., 637. 

And there was evidence sufficient to go to the jury that the homicide 
was willful, deliberate, and premeditated. S. v. Lipscomb, 134 N. C., 
689. The State's evidence, which was accepted by the jury, tended to 
show that the defendant had a party of two women and two other men 
with him in his car and had parked on a lonely shore of Lake Waccamaw 
at midnight. The deceaseddrove up and parked in three steps of him. 
The deceased did not know the defendant or any of those in the car with 
him. One of defendant's companions got out of his car, went to de- 
ceased's car, accused him of "butting in" on their party, and assaulted 
him. Deceased offered no resistance. Thereupon defendant got out of 
his car on the left side, armed with a pistol, walked around the front 
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of the car to within two or three steps of deceased and stood there several 
minutes, certainly an  appreciable period of time, and then walked u p  to 
the deceased's car and shot him through the heart. Deceased had not 
spoken to defendant, and there mas no provocation by word or act. 
Defendant then threatened to  shoot the companion of deceased, Carey, 
and only when urged by one of the women in  defendant's car did he 
leave, with the warning, "Don't call anybody's name here." 

While proof of a motive for the homicide is not necessary where the 
evidence shows an intentional killing with deliberation and premedita- 
tion, the inference is permissible from the facts disclosed as to what 
transpired between defendant and Arp, coupled with defendant's warn- 
ing "not to  call anybody's name," that  defendant was actuated by the 
purpose to prevent "butting in" on his party. Bu t  omitting that, there 
was ample evidence to show premeditation and deliberation. The State's 
evidence shox-ed an uriproroked and heartless slaying. 

As was said by the Court in 5'. v. Lipscomb, supra: "Therc was 
ample time for deliberation and premeditation by the defendant acco1.d- 
ing to any rule that  has been laid down upon the subject. S o  particu- 
lar time is required for this mental process of premeditation and delib- 
eration. The question always is  whether, under all tlie facts and cir- 
cumstances of the case, the defendant had previously and deliberately 
formecl this particular and definite intent to kill, and then and there 
carried i t  into effect. This i s  a question for the jury to determine." 

"The question as to whetlier or not there has been deliberation is not 
ordinarily capable of actual proof, but must be determined by the jury 
from the circumstaiices. I t  has  been said that  an  act is done with 
deliberation, honever long or short a time intervenes after the intent is 
formed and before i t  is executed, if the otfer~der has an opportunity to 
recollect the oflense or to  be aware of what lie is about to do. a11d it3 
consequences." Citing Kerr on Homicide, see. 72; S. u. B e r ~ s i ~ i ~ ,  IS3 
S. C., 795; and S. v. X c C f o r . ~ ~ ~ a c ,  116 N. C., 1033. 

I11 S. u. Tt'alker, 173 N. C., 780, Brown, J., uses this Ianguage: 
"The numerous cases in our reports upon this subject all declare that  
when tlie purpose or design to kill is  formed with deliberation a d  
premeditntlon, i t  is not necessary that  such purpose or design shall bc 
formed any definite length of time before the killing. N o  particular 
time is  required for this process of pren~editation or deliberation. 
TVhei~ a fixed purpose to kill is deliberately formed, it is immaterial how - - 

long after the purpose to kill is put into execution." 
This  premeditation and deliberation, like any other fact, mag be 

shown by circumstances, and in determining ~vhetlier there n a s  such 
premeditation and deliberation, the jury may consider the entire absence 
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of prorocation and all the circumstances under which the homicide was 
committed. S.  u. Robewon, 150 K. C., 837. 

I11 tletcrmining the question of premeditation and deliberation, i t  is 
proper for the jury to take into consideration tlie conduct of the defend- 
ant, before and after, and all attendant circumstances, and it is imma- 
terial how soon after resolvi~~g to kill the defeildalit carried his purpose 
illto csecution. S. v. E~?ans,  198 S.  C., 82;  S. v. ilfiller, 1 9 i  X. C., 445. 

I11 S. c. Evans, supa ,  Ch ie f  Jusfice Sfacy quotes with approval from 
Kerr 011 Homicide, see. 72: ". . . the want of provo?ation, the prep- 
aration of a ~veapoil, proof that there was no quarreling just before the 
killing may be coilsidercd by the jury, nit l i  other circumstances, in 
dctermiiiiig wl~ether the act shall be attributed to sudden impulse or 
premeditated design." 

l'rcnletiltation means thought over beforehnnd for some length of time, 
~ O T V C T C Y  short, but 110 particular time is required for the mental process 
of premeditation. Deliberation means revolving over in tlie mind. A 
deliberate act is one doile ill a cool state of the blood in furtherance of 
some fixed design. 8. v. T.l'alker, 173 S. C., 780; S. c. Benson, 183 
S. C., 795 ; S. u. Evans, supra. 

Ilefendant made ~iumerous exceptions to the judge's charge; in fact, 
escepted to allnost exery clause of it, but points out 110 particular ill 
nliich he conteilds the law was not correctly stated, and complains now 
only as to its arrangement, and as to the forceful lauguage in wl&h the 
coiltentions were stated. 

This exception cannot be sustained. S. v. Johnson, 161 S. C., 264. 
I f  m y  of the contentions of the defendant were omil,ted, or those of 

either side il~correctly stated, this should hare  been called to the atten- 
tion of the court a t  the time. Failing to do so, he has no good ground 
for esccptioi~. ;1IcIntosh S. C. I'rac, and Proc., see. 590. 

,111 examiimtion of the comprehensive and carefully norded charge of 
the learned judge satisfies us that every phase of the case was properly 
presei~ted to the jury, and that the definitions of murder in the first 
degree, nlurder in second degree, and manslaughter, as well as the law 
of self-defense, Trere in accord with the authoritative clecisions of this 
Court. 

We have examined the record with the care ~i-hich th(3 gravity of the 
issue demands, and we find 

No error. 
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l3. BhLDn'IK DASSIIY v. SOR'L'H CAROLINA MUTUAL L I F E  
IKSUILASCE ('OJIPAKT. 

(Fi led  2YJanua ry ,  1036.) 

1. Constitutional Law K a- 
Under mandate  of t11e Federal  C'ollstitution, Art .  IT .  see. 1, and the  ac ts  

of Congress enacted thereunder,  t he  validity and effec8t of n judgment of 
another s ta te  mu<t be deti8rmined by reference to  i t s  Inns ,  a n d  the judg- 
ment  must be  g i ~  ell sucll f a i t h  and  cretlit :I& i t  nould  h a r e  in the  courts of 
the s ta te  rendering it. 

2. Judgments N a- 
The  only defenses t ha t  m n j  be interposed to an  nctlon un a judgment 

of nnotller s ta te  a r e  t ha t  the  court  rendering the  jutljiment w n i  vit l lout 
jurisdiction, or t h a t  the judgment n a s  procured by f raud.  

3. Same-Upon demurrer in suit on foreign judgnleat, jurisdiction of 
foreign court must be determined in accordance xtith facts pleaded. 

Where, i n  :I suit  on a judgment of m o t h e r  statc,  t he  defendant (lemurs, 
t he  only dcfense t h a t  may be considered is ~ v l i e t l ~ e r  the court rcliclerillg 
the  j udgn~en t  had jurisdiction. since \vl~ether t l ~ c  judgment V:IS procured 
117 f r aud  c%nnot he considcretl on n demurrtxr. and the question of juris- 
diction will be determined in accordance with the  fac ts  alleged in  the 
complaint and recited in t he  judgmcnt attxcheil thereto, since the  de- 
murrer  admits  f o r  i ts  l)uryoses the  facts properly l~ leaded.  

4. Jud,plents S &Court of state ~~endcring judgment he ld  to hare ac- 
quired jurisdiction under its laws as construed bg its courts. 

Thi s  action ~ v n s  insti tuted ulion a judrment by default  rentleretl n 
county court  of the  Sta te  of I\Iissisbil~l)i ulron n policy of insurance issuell 
by a tlomestic coinpal~y. It aplwurecl f rom the complaint and ill? judg- 
ment  nttacllccl thereto t ha t  a t  the t i n ~ c  of insti tuting action in  tlre courts 
o C  I\lississil)l~i defendant conillnny \v:is no longer cloing business in Missis- 
sippi, and  process \\-as servo11 on i t  by service on i t s  Insuralicc Commis- 
sioner, Rlississil3l)i Code of 1930, sec. 4!)'i, and  alias summolls serretl by 
del i r t r ing  n t rue  copy of same to the  resident agent who relxesenttxl 
defendant corn1)anF a t  the t ime the  policy Tvns issued, and by moilin: x 
c~111y Ily rcsgistcretl mail  to the  lltrnie office of defendant com11:111y in this 
Sta te .  JIississippi Code of 1930, sec. 4167. H e l d :  Under the s ta tu tes  of 
the Sta te  of J l i ss iss ip l t  a s  construed IIS i t s  Supreme Court, the county 
court  of A1ississil)~)i obtained jurisdiction of the  action, and tlefentlant's 
demurrer in the  action on the  judgment of t l ~ c  B l i s s i s s i ~ ~ i  court  v a s  
properly overruled. 

APPEAL by d e f e n d a n t  f r o m  Grady, J., a t  S e p t e m b e r  T e r m ,  1935, of 
D ~ R H A M .  Affirmed. 

P l a in t i f f ,  a c i t izen  of t h e  S t a t e  of Miss iss ippi ,  i n s t i t u t ed  h i s  ac t ion  
against t h e  N o r t h  C a r o l i n a  Nutual L i f e  I n s u r a n c e  C o m p a n y ,  a N o r t h  
C a r o l i n a  co rpo ra t ion ,  in the S u p e r i o r  C o u r t  of D u r h a m  Coun ty ,  u p o n  
a j u d g m e n t  r e n d e r e d  in t h e  c o u n t y  c o u r t  of Hinds Coun ty ,  Miss iss ippi .  
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Plaintiff alleged '(that on 19 July, 1933, the county clmrt of the First 
Judicial District of Hinds County, Mississippi, a court of competent 
jurisdiction, duly and regularly rendered and entered a final judgment in 
favor of plaintiff in the above entitled action and against the defendant 
in the sum of $1,316.28," with interest and costs, and plaintiff attached 
to his complaint a certified and exemplified copy of the judgment as 
follows : "This cause coming on this day to be heard, thi3 being a regular 
term of this court for the trial of civil cases, and it appearing to the 
court that the plaintiff B. Baldwin Dansby is a resideit citizen of the 
First Judicial District of Hinds County, Mississippi, and that the de- 
fendant North Carolina Mutual Life Insurance Company is a corpora- 
tion incorporated under the laws of the State of N o r ~ h  Carolina and 
domiciled at  Durham, North Carolina; that on the tenth (10th) day of 
December, 1921, and for some time prior thereto and thereafter, said 
defendant was engaged in the Mutual Life Insurance business in the 
State of Mississippi, and maintained an office in the Sty of Jackson, 
Hinds County, Mississippi; that on said date and for some time prior 
thereto and thereafter, one R. J. Garrett, Jr . ,  a resident of said city, 
county, and State, was an agent of said defendant, and solicited business 
for said defendant; that on 10 November, 1921, the phintiff, upon the 
solicitation of said agent, applied to the defendant for a policy of insur- 
ance, and on 10 December, 1921, said defendant issued and delivered to 
plaintiff an insurance policy in the sum of two thousand ($2,000.00) 
dollars, for which plaintiff was to pay a semiannual premium of forty- 
six and 48/100 dollars ($46.48) ; that plaintiff paid all of said premiums 
promptly as the same became clue from 10 December, 1921, up to 
10 June, 1932, or an aggregate sum of nine hundred serenty-six and 
08/100 dollars ($976.08) ; that on 8 June, 1932, plaintiff, in accordance 
with the terms and provisions of said policy, applied to defendant for 
the payment of the cash surrender or loan value thereof, then amounting 
to five hundred four and no/100 dollars ($504.00), and defendant re- 
fused and still refuses to pay plaintiff said amount; that plaintiff filed 
this suit against said defendant for the recovery of said ~~remiums,  
together with six per cent (6%)  interest per annum fr2m their respec- 
tive dates of payment; that said defendant is not now engaged in doing 
any insurance business in the State of Mississippi, and was not so en- 
gaged on 28 December, 1932, and has no agent in this State upon whom 
process may be served, and had no such agent on 28 I)ecember, 1932; 
that on 14 October, 1933, the defendant was duly and legally served with 
process in the manner and form required by section 497 of the Nissis- 
sippi Code of 1930; that is to say, by serving a true copy thereof on 
George D. Riley, Insurance Commissioner of the State of Mississippi; 
that on 2 December, 1932, an alias summons was issued for said defend- 
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ant, which was duly and legally wrved upon the defendant on 28 Decem- 
ber, 1932, in the manner and form required by section 4167 of the Mis- 
sissippi Code of 1930; that  is to  say, by delivering a true copy of same to 
R. J. Garrett,  Jr . ,  a person who was an agent of and represented the 
within named defendant corporation a t  the time the transaction out of 
which this suit arises took place; that on 6 December, 1932, the clerk of 
the county court mailed a copy of said alias summons to the home office 
of the defendant corporation by registered mail, and filed a certificate 
herein showing such mailing, and made a minute thereof upon his 
docket; that  said defendant was thereby required to file a plea, answer 
or demurrer to plaintiff's declaration, but has wholly failed so to do, and 
neither party having demanded a tr ial  by jury, and the plaintiff being 
present in court and represented by counsel and announcing ready for 
trial and demanding judgment against the defendant, the defendant was 
called in a loud roice, in open court, but came not, wholly making de- 
fault, i n  that  i t  failed to appear either by an agent or by attorney, and 
failed to file any plea whatever, and the court having carefully consid- 
ered the evidence, both oral and documentary, offered by the plaintiff, is 
of the opinion that  the plaintiff is entitled to recover of the defendant 
the amount sued fo r ;  

''It is therefore ordered and adjudged that B. Baldwin D a n ~ b y  do hare  
and recover of and from the defendant S o r t h  Carolina Mutual Lifc 
Insurance Company, a corporation, incorporated under the laws of the 
State of Sort11 Carolina and domiciled a t  Durham, North Carolina, the 
sum of nine hundred seventy-six and 05/100 dollars ($976.08), being the 
total amount of the premiums paid under said policy, and three hundred 
and forty and 20/100 dollars ($340.20), being six per cent ( 6 % )  inter- 
est per annum on such premiums for their respective dates of payment, 
up  to 10 October, 1932, or the total sum of one thousand three hundred 
sixteen and 28/100 dollars ($1,316.25), together with six per cent ( 6 % )  
interest thereon from 10 October, 1932, until paid, and all costs of this, 
for which and all of which let execution issue." 

The defendant demurred on the ground that the judgment sued on v a s  
void for the reason that  it appeared on its face the court of the State of 
Xississippi had no jurisdiction to render the judgment because no sum- 
mons was legally served upon the drfendant. 

From a judgment overruling the demurrer, defendant appeals. 

Hedr ick  & H a l l  for plaint i f f .  
Bryant $ Jones  for defendant .  

DEVIN, J. The only question presented by this appeal is whether the 
service of the original process in the manner set forth in  the Mississippi 



180 I N  T H E  S U P R E M E  COURT. [209 

judgment was a valid service under the laws of the State of Mississippi. 
The validity and effect of a judgment of another stat,? must be deter- 
mined by reference to the laws of the state where rendered. 

Art. IV, sec. 1, of the Constitution of the United States commands 
that full fai th and credit shall be g i ~ e n  in  each state to the judicial pro- 
ccedir~gs of every other state. And the acts of the Congress enacted in  
the exercise of the power thus granted specifically direct,j that  judgments 
"shall haye such faith and credit given to them in eyery court within the 
United States as they have by lam or usage in the courts of the State 
from which they are taken." .Jlilwaukee County  v. W h i t e  Co., opinion 
by X r .  Justice Stone,  U.  S .  Supreme Court Advance Opinions, Vol. 80, 
p. 155 (Dec. 9, 1935) ;  34 C. J., 1128. 

When such judgment is made the basis of an  action, i t  is conclusive 
on the merits in every other state if i t  appear that the court in which i t  
was rendered had jurisdiction of the parties and the subject matter. 
;IIorris v. Burgess, 116 N.  C., 40; 2 Black Judgments, eec. 857. Recov- 
ery upon i t  can be resisted only on the grounds that the court which ren- 
dered it was without jurisdiction. Xi lwaukee  Co. v. W h i t e  Co., supra. 
Or for fraud in its procurement. In, re Osborne, 5\05 N. C., 716. 
Fraud in the procurement of the judgment, however, could not be con- 
sidered on a demurrer. 

This makes it necessary for us to examine the pertinent statutes of 
the State of Mississippi and the decisions of the Supreme Court of that 
State interpreting those statutes. 

The judgment rendered by the Mississippi courts reci:es that  the orig- 
inal action was upon a breach of the contract contained in  a policy of 
insurance issued by defendant Insurance Company to plaintiff on 10 
December, 1921; that from and subsequent to said date defendant was 
engaged in  the life insurance business in  Ifississippi maintained an 
office in  the city of Jackson, in Hinds County, and that  R. J .  Garrett, 
Jr . ,  a resident of said county and state, was the agent of defendant upon 
rhose  solicitation the policy sued on mas obtained; thet  at  the date of 
issuance of process in that case defendant was not then engaged in doing 
any insurance business in  Mississippi and had no agent in  that State 
upon whom process could be served; that  "on 14 October, 1932, the 
defendant was duly and legally served with process in the manner and 
form required by section 497 of the Mississippi Code of 1930; that  is to 
say, by serving a true copy thereof on George D. Riley, Insurance Com- 
missioner of the State of Mississippi." 

Defendant having demurred, all the facts set out in  the complaint and 
the recital of facts in  the judgment attached to and made a part of the 
complaint, are for the purpose of the demurrer deemed to be true. 
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Section 497 of the 3Tississippi Code of 1930 is as follows: 
"497. Venue-acfions against inmrance companies.-Actions against 

insurance companies may be brought in any countx in which a loss niay 
occur, or, if on a life policy, i n  the county in which tlle benrficiary 
resides, and process may be sent to any county, to be scrred as directed 
by law;  and such actions may also be brought in the county where the 
principal plate of business of such corporation or company may be, and 
in case of a foreign corporation or company, may be brought i n  the 
county lvhere senice  of process may be liad on an  agent of such corpo- 
ration or company or serxice of process in any suit or action, or any 
other legal prore.., may be served upon the Insurance Commissioner of 
the State of Mississippi, and such notice nil1 confer jurisdiction on any 
court in any couiity in the state where the suit is filed, provided the sult 
1s brought 111 the c20unty nhere  the loss occurred, or in the county in 
nhich the plaintiff resides." 

The language of the statute is  sufficic.ntly broad to mclude both insur- 
ance companies doing business in  the state and those nhich had ceased 
to do business in the state, and there is ilotliing in the context to indicate 
a restricted meaning. 

So  that tlie recital i n  the judgment that tlie summons n a s  duly aucl 
legally scr7ecl with process by serving a true copy thereof on the Insur-  
aiice Commissiouer in the manner required by qection 497 noultl scem 
to eoustitute an  averment sufficierit to show juriscliction, nothing else 
appearing. 

I t  is true the judgment proceeds further nit11 the recital that  on 
2 December, 1932, ail alms summons n a s  scrretl ui~tler section 4167 of 
the Uss iss ippi  Code, vhich authorizes senice  of process on any lmsoli 
n h o  rcprcselitcd the corporation at the time of the transaction out of 
nhich the suit arose. 

Section 4167 is as follon s : "Process may be served upon any agent of 
said corporation found ui th in  the county nliere tlle suit is brought, 110 

matter nha t  character of agent such person may be; and in the absciice 
of an  agcnt, i t  shall be sufficient to serye the process upon any person, ~f 
found nithi l l  the county nliere the suit is brought, nlio represented the 
corporation a t  the time of the transaction out of which the suit arises 
took place, or if the agency through which the t ran~act ion  was had be 
itself a corporation, then upon any agent of that  corporation upon whom 
process might have been served if ~t mere the defendant. The officer 
serving the process shall state the facts, upon vhom issued, etc., in his 
return, and service of process so made shall be as effectual as if a corpo- 
ration of this state were sued, and the process has been s e r ~ e d  as re- 
quired by law; but, in order that defendant corporation may also have 
effectual notice, i t  shall be the duty of the clerk to immediately mail a 
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copy of the process to the home office of the corporatim by registered 
letter, the postage and fees of which shall be taxed as other costs. The 
clerk shall file with the papers in the cause a certificate of the fact of 
such ~nail ing,  and make a minute thereof upon the docket, and no judg- 
ment shall be taken in  the case until thirty days after the date of such 
nlailing." 

Thc defendant, however, contends that construing this section in con- 
nection with the preceding section 4166, i t  would seem the reference is 
to corporations doing business in the state. 

Section 4166 is as follows : "Any corporation claiming existence under 
the laws of any other state, or of any other country foreign to the United 
States, found doing business in this state, shall be subject to suit here to 
the same extent that corporations of this state are, whether the cause of 
action accrued in this state or not." 

111 the argument and in the briefs section 5165 of the Mississippi 
Code was cited. The  material parts  of this section are as follows: 

"Sec. 9165-No foreign insurance, indemnity, or g u a a n t y  company 
or other insurer shall be admitted and authorized to do business in this 
state unti l :  

"Third:  I t  shall, by a duly executed instrument filed in his office, con- 
stitute and appoint the Commissioner of Insurance, a r d  his successor, 
its true and lawful attorney, upon whom a11 process i i any action or 
legal proceeding against it may be served, and therein shall agree that 
any process against it which may be served upon its said attorney shall 
be of the same force and validity as if served on the company, and the 
authority thereof shall continue in force irrevocable so long as any lia- 
bility of the company remains outstanding i n  this state. The service of 
such process shall be made by leaving a copy of the same in the hands or 
office of the said comn~issioner. Copies of such instrunlent certified by 
thc said commissioner shall be deemed sufficient eridcice thereof, and 
service upon such attorney shall be deemed sufficient service upon the 
principal." 

"Fourth:  I t  shall appoint as its agent or agents in  this state some 
resident or residents thereof, other than the said comnissioner; such 
appoii~tment to be made in  writing, signed by the president and secretary 
or ~nanager  or general agent, and filed i n  the office of the commissioner, 
authorizing the agent to acknowledge service of process for and on behalf 
of the company, and consenting that  service of process on the agent shall 
be as valid as if served upon the company, according to the laws of this 
state, and waiving all claims of error by reason of such service." 

"Fi f th :  I t  shall obtain from the said commissioner a certificate that it 
has complied with the laws of the state and is authorized to make con- 
tracts of insurance.'' 
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Our attention has been called to  decisions of the Supreme Court of 
Mississippi construing this statute in  cases involving default judgments 
against foreign insurance companies, the effect of which defendant con- 
tends is  to hold that, i n  order to sustain a judgment by default, the 
requirements of the statute, section 5165, with reference to the execution 
of the statutory power of attorney to  the Commissioner of Insurance 
upon whom service might be had, must affirmatively appear. Fire Ins. 
Co. v. Sayle, 107 Miss., 169; Nationul Surety Co. v. Board of Commis- 
sioners, 120 Miss., 706; Casualty Co. v. Gilmer, 146 Miss., 22. 

Bu t  in the latest utterance of the Supreme Court of Mississippi on the 
subject (1934), i n  Brotherhood of Railway Trainmen v. Agnew, 170 
Miss., 614 (155 So., 204), it  was held that, vhere  the insurance com- 
pany had not complied with the requirement to constitute the Insurance 
Commissioner its agent for service, nor appointed a resident agent, serv- 
ice upon one with whom numerous persons and the insured had dealt .\\.as 
sufficient to  sustain a default judgment. 

And in  another decision between the same parties, Brotherhood of 
Railway Trainmen v. Agnew, 170 Xiss., 615 (155 So., 205), rendered by 
the Supreme Court of Mississippi on the same date, i t  was held that  the 
recital in the default judgment that  service had been had on the person 
with whom plaintiff and defendant had dealt could he upheld under 
section 4167 of the Mississippi Code of 1930. 

We quote from this last decision the following: "As said by us in the 
recent case, TT'alfon v. G'rcyory, I f 0  Miss., 129 (154 So., 717), in respect 
to the judgments of courts of general jurixliction, uliless the contrary 
affirmatively appears froin the record, all jurisdictional facts are conclu- 
sively presumed to have existed, nhethcr there he recitals in the record 
to show then1 or not, and this rule applies, although the jutlgriieiit at- 
tacked v a s  rendered by default on constructive service of process alleged 
to be defective. The  presumption meli t io~~ed is  conclusive on a collateral 
at tack;  and 011 a direct attack, as is the case here, the presumption still 
stands unless the defendant affirnlatively shovs that the defect complained 
of existed as a matter of fact." 

This  language from the highest court of the state in ~ i l i i ch  the judg- 
ment set forth in the complaint was rendered strengthens our conclusion 
that  lack of jurisdiction does not appear on the face of the complaint 
and the judgment attached thereto. 

I t  appearing from the recitals in the Mississippi judgment that, a t  the 
date the contract of insurance was entered into, defendant Tvas engaged 
in  the mutual  life insurance business in Mississippi, n~ain ta in ing an 
office and a n  agent in the city of Jackson, which is  admitted by the de- 
murrer, it  could not thereafter cease business therein, ~vithdraw its 
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agents, and  not be held amenable t o  an action ar is ing f r o m  i ts  alleged 

breach of said insurance contract,  under  the provisions of the  s tatute  

then and  now i n  force i n  the S t a t e  of Mississippi. 

Giving fu l l  f a i t h  and credit to  the judicial proceedings of tha t  state, 

the judgment of t h e  court below overruling t h e  demurrer  mus t  be 

Affirmed. 

T H O S .  L. L A Y  v. G A Z E T T E  PUBLISHING CORIPANT.  

(Filed 22 January, 1036.) 

1. Libel and  Slander A d- 
Malice mag not be inferred by the jury from a false publication n'hen 

dcf'el~d:~nt's uncontradicted evidel~ce rebuts the gresuml~tion by showil~g 
t l ~ t  the l~ublicution was m:rde in good faith through error, and that u 
correction and retraction was published ul)on defendniit's ascertaining 
the facts. 

2. Libel and  Slander U e- 
Plaintiff may not recover punitive damage of a defendant ill an action 

for libel or slander in the absence of malice, or w:lntol~liess : ~ n d  reckless- 
ness on the part of defendant. C. S., 2430. 

3. Libel and  Slander A b- 
IYhere plaintiff's evidence establishes a false publica:ion, and defend- 

ant's evidence shows that the publication was made in good faith through 
error, and that a correctiou ~ n d  retraction \\.:IS lmblishccl upon defeudant's 
ascwtainil~g the facts, plaintiff is elititled to recover tl e actual damage 
subtailled by him. C. S., 2430. 

4. Libel a n d  Slander d a-Words published of defendant held actionable 
per se. 

Plaintiff was a textile operati\-e. Defendant publ ishi~~g company 
printed in its newbl~uper a news i t e u  falsely stating t11:it defendant had 
bec>u arrested as  a ringleader ill a disturbauce occurring duriug a stlike. 
H c l d :  The words \ \ere  actiol~nble p o  sc as  tending to i~ l ju rc  1)laiiitiff by 
p r ( w l ~ t i n g  him from securil~g eml~logmcnt in his calling as :I testile 
o y t ~ a t i r e ,  entitling plaii~tif't' to recover nominal clawages, a t  least. 

5. Libel and Slander D d-Sonsuit should be denied when plaintie 's evi- 
dence establishes false publication of words actionable per se. 

JYl~cre ylaintiff in an action for libel introduces cri~lence tending to 
sl~o\v u false publication of nortls actionable p c r  sc, defendant's motion 
for judgment a s  of llonsuit should be denied, e.11ecially when plaintill' 
introtluces evidence of actual damage rcsult~ng from sue11 publication. 

~ P P E A L  by plaintiff f r o m  Hill, Special Judge, at &y Term,  1933, of 

G a s ~ o s .  Reversed. 
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This  is a n  action to recover damages, both actual and punitive, for the 
malicious publication by the defendant in the issue of its newspaper, 
The Gastonia Daily G a z e f f e ,  of G September, 1934, of a news item con- 
cerning the plaintiff which, i t  is alleged in the cornplaint, is false arid 
libelouq. 

Tlw plaintiff is now and n a s  prior to 6 September, 1934, a textile 
operative. H e  is about 33 years of age arid p r ~ o r  to said date had been 
employed from time to time since he was 16 >ear,  of age by manufac- 
turers of textiles i n  Gnston and other countles in S o r t h  Carolina. He 
was and is non dependent upon such employment as a means of earning 
a living for Ilimself and his n i f e  and children. During the )ear 1934 
he n a s  a resident of Lincoln Couuty, Sor t l i  Carolina, vllerc, prior to 
6 September, 1034, lie had been employed by a textile nlannfacturer 
doing business in said county. Comn~enclng d u r l ~ g  the spring of 1934 
and continuing through the summer and until some time during the fall 
of 1934, there v a s  a strike by textile operntixcs in Lincoln County, and 
in other countic.; in Sort11 Carolina. The plailltlff, as a membrr of the 
textile union nhich  had ordcrcd tlic. <trike, a t  its c o m ~ i ~ e n c c n ~ ~ ~ t  joined 
in  the strike. Keither the plaintiff nor his wife, n h o  is also a textile 
operatile, li;r\c been ablc to *ecurcJ cniploynlent by a manufacturer of 
textile? doing business in North Carolina since the ending of the strike 
some time during the fall of 1034. 

The defendant is the pubhiller of the Gastonia Doily Gazeffe, a nexs- 
Impel. TI liic.11 c i~cnl :~tes  tll~.ougliout Gaston Count?, alitl other conntie, in 
Sort11 Carolilia. Among its suhscribcrs ant1 ~enclcrs are officc.rs and 
rniplojerl. of textile mill-, and other- intcrcsted in the manufacture of 
textile-. 

I n  its iisue of G September, 1934, the defentlant publislml in tlie 
Gastonia Dazly Gazette, a liens itclm as f o l l o v :  

" I , i ~ ~ c ~ o l ~ r t o ~ ~ ,  S. ('.. S c ~ l ~ t .  6.-St~clit>-fivc> I I I C ~  and I V O I ~ ~ P I L  a t  the Rose- 
land Vi l l  nere  jailed this afternoon by Sherifi' F o r n e -  Reinhart on 
charges of treipassing. T h t y  n w e  intcrferiug with the paying off of a 
group of Loyal Workers, and became incensed when they did not receive 
any pay. They created a disturbance on the mill grounds and mere 
promptly arrc~sted and t h r o ~ n  into thc county jail. Tom Lay, Local 
Union Leader, -\\.a5 among the r ing leaders arrested. 

"Other LTnion Leaders said that the flxing sqund~oli  a t  Shelby had 
been notified, and that they m r e  ~ 1 1  route to Lirlcolnton to free their 
ceventy-fire conirndes from jail. Coui~ty  officers here Tvere prepared to 
resist them. The county jail is full, as the Sheriff has bee11 very active." 
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Thereafter the plaintiff wrote and caused to be delivered to the de- 
fendant a letter as follows: 

"LINCOLNTON, N. C., December 31, 1934. 
"MR. H. A. QUERRY, Editor, 

Gastonia Daily Gazette, 
Gastonia, N .  C. 

"DEAR MR. EDITOR : 
The news article printed in the Gastonia Daily Gazette on Thursday, 

6 Sept., 1934, on the front page of your paper, stating that 'Tom Lay, 
Local Union Leader, was among the ring leaders,' is false and defama- 
tory and each and every word related in said article hlsreinafter men- 
tioned concerning me is false and defamatory. The said article in refer- 
ence more particularly reads as follows : 

(Here follows copy of the news item as published by the defendant in 
the issue of the Gastonia Daily Gazette on 6 September, 1934.) 

"I hope to hear from you in the immediate future. I want the cor- 
rection and a retraction made. 

Yourir truly, 
TOM LAY, 

Lincolnton, N. C." 

Thereafter, in the issue of its newspaper, the Gastonia Daily Gazette, 
dated 2 January, 1935, the defendant published the following: 

"Gazette corrects error relativc to arrest of 
Tom Lay i n  conmection with strike riots. 

"On Sept. 6, 1934, the Gazette published a story from its Lincolnton 
correspondent about the arrest of pickets at the Roseland :Mill in Lincoln 
County. I t  was stated in the story on the authority of the Lincolnton 
correspondent that Tom Lay was one of the ring leader:., in  the strike, 
and was placed in jail. T h e  Gazette learns from Mr. Lay and from the 
Sheriff of Lincoln County that he was not arrested. In  justice to 
Mr. Lay, this newspaper corrects the mistaken report. Mr. Lay was not 
arrested. This correction is made in line with the policy of this news- 
paper in correcting any mistakes in the publications that may be made 
and it is glad to make the correction in the interest of tmth  and accu- 
racy." 
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All the evidence a t  the tr ial  showed that  the plaintiff was not arrested 
in  Lincolnton on 6 September, 1934; that he was not placed in jail i n  
said county; and that he took no  part  as leader or otherwise in  any dis- 
order that  day a t  the Roseland Mill. The  plaintiff was a member of 
the United Textile Workers and was active in presenting the cause of 
the union to his fellow operatives and to the public. H e  made speeches 
and published articles i n  the local newspapers i n  support of the union 
and i ts  policies. 

Evidence offered by the plaintiff showed that  he is  a man of good 
character, and was a good worker. 

A. F. Reinhart, as  a witness for the plaintiff, testified as follows: 
('I am sheriff of Lincoln County. I took Tom Lay with me to the 

Roseland Mill on 6 September, 1934, because I ro anted a union man to 
handle the union people. H e  told them to do what they did peaceably. 
I have known Tom Lay all my life. His  general reputation is good. 
H e  was a union man, not prominent, but stood pretty high with the 
union people. I looked on him as one of their leaders. I did not arrest 
him on 6 September, 1934, and did not tell anyone that  I had." 

W. E. Buff, as a witness for the plaintiff, testified as follo~vs: 
"I am chief deputy of Lincoln County. I have known Torn Lay  off 

and on for thir ty years. H i s  character is good. H e  went with me and 
came back with me from the Roseland Mills on 6 September, 1934. 
There was no disturbance or violence a t  the mill that  day anlong the 
people there. They were simply milling around and talking. Tom Lay 
xen t  to the jail and talked to the 40-odd prisoners there. H e  told then1 
that  he would have them bonded out by sundown. H e  talked like one 
in authority." 

Robert A. Wood, as a witness for the plaintiff, testified as follows: 
"I am superintendent of the Gray Mill. I know Tom Lay. H e  

worked for me about fifteen years ago. H i s  general character and repu- 
tation are very good. H e  was high strung and arbitrary. Outside of 
that  he was all right. H e  would scrap a little if necessary. H e  has not 
applied to me for work since September, 1934." 

There was evidence for the plaintiff tending to show that  neither he 
nor his wife had been able to get work as textile operatives since the 
publication by the defendant in its newspaper of the news item on 
6 September, 1934, although both had applied to officers of numerous 
cotton mills for work. 

Evidence offered by the defendant tended to show that  the plaintiff 
i s  a man of bad character; that  he had made no effort to get work for 
himself since the end of the strike, and that he  had objected to efforts by 
his wife to get work for herself. 
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Thomas H. Whitesides, as a witness for the defendant, testified as 
follows : 
"I am superintendent of the Thread Spinners Mill a t  Lincolnton. 

Tom Lay lives in our mill village. H e  has not applied to me for work 
since the end of the strike. On  one occasion his wife, in his absence, ap- 
plied for work. H e  came in while she lvas applying f o p  work and told 
h w  t h ~ t  neither he nor she could work on account of their relation to the 
union. I f  I knew that  a man who had applied to me for work had been 
a ring leader i n  a strike, and had interfered with loyal workers, thus 
crentiilg a disturbance, I mould not employ him unless I ~vas sure that  he 
had reformed. I f  he  had not reformed, I would not emoloy him." 

Mike Whitener, as  a witness for the defendant, testified as  follows: 
"I live in Lincolnton. I am superintendent of the Rudisill Spinning 

Conipmy, known in this case as the Roseland Mill. I hzve known Tom 
Lay for eighteen months or two years. H i s  reputation 1s bad. H e  has 
not applied to me for work. I have employed several men since the 
strike who were convicted of simple trespass a t  the mill on 6 September, 
1934." 

A. B. Claytor, as a witness for the defendant, testified iis follows: 
"I am the editor of the Lincoln County Xezus. I reported the article 

i n  questioii to the Gastonia Daily Gazette, at  Gastonia, N. C. The 
article was published on 6 September, 1934, substantially as I reported 
it.  There v a s  a considerable crowd standing around tlie jail i n  Lincolii- 
to11 that day. I heard one man say that  the officers had Tom Lay. I 
asked the jailer if Tom Lay had been arrested. H e  said that  he was up  
there iu  the jail with the rest of the prisoners. I thanked him and went 
to nly office. I called the Gazette office a t  Gastonia by telephone, and 
reported the story. I never heard any more about it until some time 
in  January ,  1939. Tom Lay was well known in  Lincolrlton as  a union 
leader. H e  was active in  the strike. I am not a regular reporter for 
the Gastonia Daily Gazette, but f rom time to time send the Gazette news 
from Lincolnton. I published i11 my  paper substantially the same story 
about Tom Lay as that  published by the deferidant. Upon learning that  
he had not been arrested or placed in jail, 1 published a correction of 
the story." 

Both 11. -1. Querry, tlie editor, and J. W. Atlrins, the manager of the 
Gastonia Daily Gazette, testified as witnesses for the defendant. Each 
said that  he  had no ill-will or malice toward the plaintiff a t  the tirne of 
the publication, and that  in publishing the news item referring to the 
plaintiff, they relied upon information furnished by Mr.  Claytor, editor 
of the Lincoln County F e u .  

A t  the close of all the evidence, the motion of the defendant for judg- 
ment as of nonsuit (C. S., 567) was allowed. The plaintiff excepted. 
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From judgment dismissing the action as of nonsuit, the plaintiff ap- 
pealed to the Supreme Court, assigning as error the order of the court 
allowing defendant's motion for ju~lgment as of n o n ~ u i t ,  and the judg- 
ment dismissing the action. 

J .  L. H a m m e  for plainti f .  
Bulzcinkle d? Dolley for defendant. 

C ~ ~ K O R ,  J. There n a s  no critlence at the trial of this action tending to 
show nffirmatirely that  the publicaticm by the defendant of the nen s item 
in nhivll  refere~~ccl n as made to the plaintiff v a s  nialiciou. as alleged i a  
the complaint. Any inference to that effect, which i t  might hare  l~er 11 pcr- 
inissiblc for the jury to draw from the fact that certain *tatement> in the 
neus  itc.111 referring to the plaintiff mere false, T T ~ S  rebutted by the un- 
contradieted e~idcrice offered by the defenclant to the contrary. For  this 
reason, ~ ~ i t h o u t  regard to the provisions of the statutc, C. S., 2X10, the 
plaintiff v a s  not entitled to recoler p u n i t i ~ e  tlnmagcs in this action. It 
i? a nell  settled principle of the Ian. of d:rmngcs that  w c h  damage; may 
be a ~ m r d e d  by the jury only nlien the (.onduct of the tlefentlant resulting 
in injury to the plaintiff TTas not only nrongful  but alqo maliciou., o r  
wanton and reckless. See Ford v. A11eAlna71y, IS2 N. C., 419, 109 S. E., 
91. 

A11 the e ~ i d c n c e  shows that although certain statements in the nev-s 
itrms published by the defentlant in i ts  ne~rspaper,  and referring to the 
plaintiff were false in fact, the pul~lieation n a s  in good faith, and  as 
tlie result of an honest mistnlie, and that  there ncre  reneonable grounds 
for thc belief of both the defendant and its correspondent a t  Liilcolnton 
that the statements wcw true. The eritleilce furthcr d i m s  that within 
ten days after its receipt of the lettm of the pla~ntl lf ,  datetl 31 Dcc~mher ,  
1934, the defendant published in  its nempaper  a full and fa i r  correction, 
apology, and retraction, as requested by the plaintiff. Fo r  this reason 
the plaintiff is  elltitled to recorer of the defendant in this action only his 
actual tlamages. C. S, 2430. See 0~1107n c. L r n r h ,  133  S. C'., 628, 
47 S. E., S11. H e  is not entitled to recover p u n i t i ~ e  danlageq, but there 
n a s  elidenee from which the jury could hare  found that plaintiff had 
sustained actual damages as tht. reiult of the publication by the clefend- 
ant of a false statement to the ef fwt  that  he had been arrested for lead- 
ing and participating in a riot by members of a labor union. 

I f  the statements in the nens  i t ~ m  published by the defendant in its 
newspaper ant1 referring to the plaintiff are defamatory and libelous 
per se, the plaintiff is entitled to recover cf the defendant a t  least nomi- 
nal damages. Deese v. Collins, 191 3. C'., 749, 133 S. E., 92. Cnder 
vie11 settled principles of the lam of libel, the publication by the defend- 
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a n t  i n  i t s  newspaper of a false s tatement  t h a t  the  plaintiff h a d  been 
arrested i n  Lincoln County o n  a charge of leading a r iot  a t  t h e  Roseland 
Mill, par t ic ipated i n  by  members  of t h e  union of which h e  was  a r ing  
leader, was libelous per se. S u c h  statement was calculs ted t o  i n j u r e  t h e  
plaintiff a n d  t o  prevent h i m  f r o m  securing employment a s  a textile 
operative by manufac ture rs  on  whom he  was dependent f o r  employment. 
See Pentuff v. Park, 1 9 4  N. C., 146, 138 S. E., 616. 

There  was e r ror  i n  the  allowance by  the  t r i a l  court  of defendant 's 
motion f o r  judgment as  of nonsuit,  and  i n  the  judgment dismissing the 
action. T h e  judgment  is  therefore 

Reversed. 

J. H. BOWEN ASD WIFE, PELLA BOWEN, AND DR. E. H. BOWLING, v. 
THE FIDELITY BANK. 

(Filed 22 January, 1936.) 

1. Damages F + 
When plaintiff proves breach of contract he is entitled to nominal 

damages a t  least, but may recover substantial compensatory damaqes 
only upon proof of such damages by the greater weight of the evidence, 
and that such damages mere ~iatural ly  and proximately caused by the 
breach of contract. 

2. Damages A a- 
Compensatory damages are  allowed to recompense a party for an 

injury, and should as  nearly as possible place the injured party in  the 
position he would hare occupied had he not suffered the injury com- 
plained of. 

3. Mortgages H p-Mortgagor held entitled to  nominal dlamages only for  
wrongful foreclosure i n  absence of showing of actual damages. 

Plaintiffs, a mortgagor and a purchaser from the mortgagor of a part 
of the lands mortgaged, instituted action against the mol tgagee for breach 
of contract, plaintiffs alleging that the mortgagee agrecd to release that 
part of the lands sold from the lien of the instrument upon the assign- 
ment to him of the purchaser's note secured by deed of trust on such 
part, and that  the mortgagee breached the contract by causing the original 
deed of trust on the entire tract to be foreclosed. I t  ~ ~ p p e a r e d  that the 
mortgagor obtained, as  the purchase price of the land scld, in addition to 
the purchase money note hypothecated, ccrtain lots corveyed to him by 
his purchaser. I t  further appeared that the mortgagee first foreclosed 
under the inbtrumellt securing the purchaser's collater,ll note, but that 
the sale was not consummated because of defect in desrription, and that 
the mortgagee later caused the original instrument on the entire tract to 
be foreclosed. The jury awarded the purchaser substantial damages, but 
under instructions from the court awarded the mortgagor nominal dam- 
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ages only. Held:  In the absence of allegation that  the sale of the part 
of the lands agreed to be released from the lien of the original instru- 
ment would have brought a sum sufficient to presen-e the mortgagor's 
equity in the balance of the tract, or of evidence as  to its value, the mort- 
gagor is entitled to nominal damages only, since the mortgagor retained 
title to the lots conveyed to him by his purchaser, and the hypothecated 
note was credited on his indebtedness to the mortgagee, and he thus re- 
ceived the benefit of the entire purchase price of the part of the lands sold 
by him, and was in the same position he would have occupied if the 
mortgagee had not breached his contract. 

4. Contracts F c- 
In an action for breach of contract, a demurrer cannot be sustained if 

the allegations of the complaint are  sufficient to entitle plaintiff to a t  
least nominal damages. 

5. Pleadings G a- 
Allegation without proof and proof without allegation are  equally fatal. 

APPEAL by defendant f r o m  Daniels, Emergency Judge, a t  M a r c h  
Term, 1935, of DCRHAM. Reversed. 

J. H. Bowen a n d  wife brought their  action against defendant bank t o  
recover damages f o r  fa i lu re  to  release cer tain l and  f r o m  a deed of t rus t  
which h a d  been executed by E. H. Bowling. Bowen alleged substan- 
tially t h a t  E. H. Bowling, then t h e  owner of 32.6 acres of land, h a d  
executed a deed of t rust  thereon i n  t h e  s u m  of $4,250, and  t h a t  this deed 
of t rust  was held by defendant bank t o  secure a debt of Bowling i n  the 
s u m  of $1,780; t h a t  Bowen agreed to purchase 9.65 acres of this l and  
f r o m  Bowling and  i n  payment  to g i ~  e Bowling cer tain lots valued a t  
$3,400, and,  i n  addition, a note of $1,600 to Bowling, secured by deed of 
t rust  on  the  9.65 acres, this  agreement conditioned upon Bowling's 
securing release of the  9.65 acres f r o m  the  operation of t h e  deed of t rus t  
on the en t i re  t rac t  of 32.6 acres; t h a t  the  defendant bank agreed to 
release the  9.65 acres on condition t h a t  Bowling place with i t  as  addi- 
t ional  collateral to  h i s  notes the  $1,600 deed of t rust  of Bowen t o  Bowl- 
ing  on the  9.65 acres, and  t h a t  pursuan t  to this  agreement conveyances 
mere executed and delivered, and  the $1,600 paper  delivered to E o ~ v l i n g  
was by  h im turned over to  t h e  bauk as  collateral to h i s  notes; t h a t  the 
bank failed to  release t h e  9.65 acres a n d  later  foreclosed on  the ent i re  
t ract  of 32.6 acres, including the  9.65 acres, and  title thereto was eon- 
veyed to a n  innocent purchaser, whereby Bowen lost his  land. A n d  
B o ~ v e n  asked damages for  the  market  value of the  9.65 acres, less th i s  
$1,600 note a n d  deed of t rus t  thereon. 

Pending  t h e  action, E. H. Bowling was allowed to become a party,  
and t o  file a n  intervening complaint.  I n  his  intervening complaint 
Bowling set fo r th  t h e  t ransact ion substantially as  Bowen h a d  done i n  h i s  
complaint, set out i n  detail  t h e  agreement between h i m  and  Bomen with 
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reference to the 9.65 acres (1929), Bowen's agreement to purchase a t  the 
price of $5,000, the conreyance to Bowling of lots valued a t  $3,400, 
execution of note and deed of trust to Bowling of $1,600 on the 9.65 
acres "upon condition that  I3on.li1ig secure a of said 9.65-acre 
tract from the operation of the original deed of trust, nhich  covered the 
cntire 32.6-acre tract, and further upon coiidition that E. H. Bowling 
secure r ~ l c a s e  from tlic First  Xational Bank of Durham of said 9.65-acre 
tract from the opmltioii of a lien existing by reasol of a judgment 
against E. 1%. Bonliug;" that  this n a s  agreed to by all the parties on 
condition that Bonling tu rn  over the $1,600 note and deed of trust to 
dcfeiidant bad; as collateral security for hi5 notes; that  the conveyames 
n ere executed and Boxling iniiiie11i:rtely turned over the $1,600 note and 
deed of trust to defeiid:iiit baiik; that  the First  Sation11 Barilr releasecl 
the lien of its judgment. but that  defendaut Fidelity Bank failed to 
release the 9.65-acre tract fro111 its deed of trust. 

Thnt thereafter, i n  September, 1032, the tlefeildant bald< instructed 
thc trustee in  tlic $1,G00 deed of trust to sell the 9.65 acres u~ ide r  the 
pan-cr contained in the deed of trust ;  that several sales were made, the 
last bcing 011 27 October, 1032, i n  the sum of $1,044, but the sale n a s  
uot consun~matetl because ('the bidder declined to take Gtle to said 0.65 
acres of land, suggestiug as his only rcabon that tliere n a s  some error ill 
tlic d(wription ill t l ~ e  deed of trust;" that  thereafter, ii January,  1033, 
cltfc~ldant banli instructed tlic trustee to sell uiider the origi~ial  deed of 
trust ,011 the cntire tract of 32.6 acres, which was done, and title conveyed 
to tlie purchaser, Jolinsoii, in Narch,  1933. 

And the intervening plaintiff Bonling alleges his danlages in tlie fol- 
lo\\iilg language: "10. That  by the nrongful  foreclosur~ on 18 January,  
1033, thc defendant corporation, the Fidelity Bank, acted in  absolute 
clisreg:u.tl of tllc solemil contract made ~vit l l  the inter.;cliing plaintiff, 
altliougll the contract liad beeii fully performed on tlle >a r t  of the inter- 
veiling plaintiff; that tlie said property co~itaiiiing 9.65 acres was and is 
a ~ a l u a b l e  tract of land;  that i t  is one of the few old grist mill sites in 
this s ( d o n  of S o r t h  Carolina; that the sail1 mill liad bee11 in operation 
for o ~ e r  a half :L century; that on 1 S  J a i i u n y ,  1934, sa d mill site, con- 
taining the 9.65 acres, nae  ncll  ~vor th  the sum of $5,000; that  the inter- 
veni~lg plaintiff's loss and enlbarrassnwnt caused by the nrongful  acts 
of tlic defendant n as intcilsified by reason of the e~ iction, under the deed 
of Jolilisoii eiiib~acing the 32.6-acre tract, of J. H. E l o ~ ~ e n ,  ~ h o  had 
relied upon tlle rel)resentntioils of E. 13. Bonling as to the release con- 
tract nlatie with the tlcfelidnnt corporati011 for Bowen's benefit." 

1)efeiidant bank filed amners  denying it had agreeti to release the 
land, or that  i t  \i as liable to either plaintiff. 
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Both the plaintiff Bonen and the intervening plaintiff Bowling offered 
evidence in support of the allegations in  their complaints, and the de- 
fendant 1ilien.ise offered evidence 111 contradiction. Plaintiff offered 
e\idence showil~g that, upon the sale under the original deed of trust on 
the 32.6 acres in 1933, tlle land brought $2,700, and that the trustee 
madc report showing that after payment of notes of E. 15. Bonling 
$1,780, ~ ~ o t e  to East  Durham branch $333.19, and all taxes and costs of 
sale, there \ \as 110 surplus. I n  the course of examinatio~i of intervening 
plaintiff E. 11. Bowhng the follo~cing questions nere  asked: "Q. H a ~ e  
jou  an  opinion satisfactory to jourself as to the value of the 22 acres of 
l and?  Court:  T'alue of the 26 acres? X r .  IIedrick: 22 acres remain- 
ing after taking oif the 9.65 acres. (Objection.) Cour t :  ,is I recall 
the cornplaillt of Dr.  Bowling, his complaint is that  he was injured by 
reason of t l ~ e  sale of 9.65 acres. I I e  does not colnplain about any Injury 
as to the sale of the rest of it." 

Thc. following issues ne re  ,uhrnitted to the jury, n h o  for their verdict 
ansn ered them as follou s, to wit : 

"(1) Did the defendant enter into an agreement to  release tbtl 9.65- 
acre tract of lalid from the 32.6-acre tract embraced 111 the $4,250 deed 
of trust, as dlcged. in the complaint arid in  the m t e r v e ~ ~ i n g  comp1:nnt I" 

i'AL yes." 
" (2)  I f  10, (lid the defendant conunit a breach of tlle agreement to 

re1ea.e the 9.65-acre tract of land f lom the $4,250 deed of trust, as 
alleged in the con~p la l l~ t  ant1 In the intrrxening complaint ?" 
''A. Yes," 
" (3)  If so, n h a t  anlount of tlaruageb, if any, is  tlle pluir~t~ff  J. H. 

Bonen entitled to recover?" 
"A. $2,400." 
"(4) I f  so, wliat amount of clamage is  the intervening plaintiff, Dr.  

E. 11. B o \ ~ l i ~ ~ g ,  elltitled to recorer of the defendant 1" 
i ( , ~ .  $1.00.~) 
There n as judgment on the verclict in fa\  or of plaintiff Bouen, from 

nlilch defent1:lnt noted appeal. Uefc~ldant, honerer, abalido~leil ~ t s  :III- 

peal as to Bowen, and, on motion of apl~ellce\, B o n t n  m t l  n ife, tllc 
appeal as to thein is &.missed. 

Upon niotion of interrening plaintiff, E. H. Bowling, the court 
ordered that  the ~ e r d i c t  on the fourth issue he set aside as a matter of 
l:r\\, :111tl to  thi- ruling tlc~felltlant thc E'itlrI~t> B a l k  esc+el)tctl autl ap- 
pealed. 

Egbert L. lIayzuood for Dr. E. H.  Bowling. 
Fuller, Reade  & Fuller for de fendan t ,  the Fideli fy  B a ~ l k .  
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DEVIN, J. The only question presented by this appeal is whether the 
court erred in setting aside the verdict on the fourth issue, as a matter 
of law. 

Upon this issue the court had charged the jury as follows : 
"If you have answered the first and second issues 'Yes,' then I charge 

you that if you believe the evidence in  this case, or find t i e  facts to be as 
i t  tends to prove, you cannot award to Dr. Bowling more than nominal 
damages, that is, a small sum of money, for instance, a penny, or dollar, 
or five dollars, or some such amount. The court further charges you 
that if you believe the evidence and find the facts to be as they tend to 
prove, you cannot award to Dr. Bowling any substant a1 damages be- 
cause there is no evidence of actual damage suffered by him as a result 
of the alleged breach of contract.'' 

I n  a suit for damages for breach of contract, proof of the breach 
would entitle the plaintiff to nominal damages at  least. .Mutton v. Cook,  
173 N .  C., 496. But  to entitle him to substantial compensatory damages 
he must both allege and offer evidence sufficient to satisfy the jury by the 
greater weight thereof that he has suffered substantial damage, natur- 
ally and proximately caused by the breach. 

This the intervening plaintiff has failed to do. 
I t  has been uniformly held by the courts, and stated by text-writers, 

that con~pensatory damages are allowed as indemnity to the person who 
suffers loss, i n  satisfaction and recompense for the  loss oustained. The 
purpose of the law is to place the party as near as may be in  the condi- 
tion which he would have occupied had he not suffered !he injury com- 
plained of. 8 11. C. L., 433. As was said by W a l k e r ,  J , in the leading 
case of' Hachinc Co. v. l'ob. Co., 141 N .  C., 284: "Generally speaking, 
the amount that would have been received if the contract had been kept 
and which mill completely indemnify the injured party i!, the true meas- 
ure of damages for its breach." 

Plaintiff's counsel forcefully argued that he was damaged with respect 
to the balance of the purchase price of the 9.65 acres for which Bowen 
had given Bowling his note of $1,600. But  plaintiff recsived full value 
for his land, in that he obtained lots valued a t  $3,400 and a note of 
$1,600, which, according to his agreement, was assigned by him to de- 
fendant bank as collateral security for Bowling's llote!:, and Bowling 
received credit for the $1,600 in the sale of the land in  the reduction of 
and cancellation of his admitted indebtedness to the bank. 

H e  could not, and does not, claim damages on the ground that if the 
bank had released the 9.65 acres accordiiig to contract, the sale of the 
9.65 acres so released would have brought a sufficient zmount to have 
reduced the encumbrance on the remaining 22 acres to the extent that  
some equity therein would have been preserved to him, for the reason that 
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he alleges the attempted sale of the 9.65 acres under the $1,600 paper mas 
not consummated solely hecause of a discrepancy in the description of 
tlie land, and there n a s  no evidence before the court as to the value of 
the remaining 22 acres, and as stated by the court belov, "he does not 
complain about any injury as to the sale of the rest of it." 

So that, according to the pleadings and testimony disclosed by the record 
before uq, lie ~voultl have been in  no better position if the contract to 
release hail been p r fo rmed ,  for he would still have owed his notes to the 
bank, and the bank still would have held the $1,600 note to be credited, on 
foreclosure, on all the Bowling notes, as was eventually done. 

One of plaintiff's counsel did ask a question as to the value of the 
22 acres, but the witness failed to anslvcr, and no exception was noted 
nor does it appear n h a t  the answer to the question mould have been. 

The defendant filed in this Court a demurrer ore tenus upon the 
ground that tlie complaint failed to allege any damage sustained by the 
intcrrening l~laintiff. While a demurrer TI-ould not lie because plaintiff 
upon his allegation Tras entitled a t  least to noniinal damages, it  is a well 
estnblisllerl principle of law that  allegation vithout proof, and proof 
vithout allegation, are equally fatal. XcCoy v. 22. R., 142 K. C., 354. 

I t  is not enough for the plaintiff Bo~vling to say he has been damaged. 
That  is a conclusion. H e  must allege facts sufficient to  show that  in 
some material respect he has been damaged and caused to suffer loss. 

The  defendant contends that from reading section 10 of the complaint, 
~r l i ich  contains plaintiff's averment of damage, the inference is  permissi- 
ble that the graramen of the injury complained of, as  therein stated, was 
the enlharras.ment of the plaintiff, intensified by the eviction of Bo~ven, 
v h o  had relied upon the representations of the plaintiff, and that since 
Bonen, by the ~ e r d i c t  of the jury and judgment thereon, has been fully 
compensated, much of plaintiff's embarrassment has been mollified. 

TTe conclude, therefore, that  the first impression of the learned judge 
who presided over the tr ial  of this case x a s  the correct one, and that 
plaintiff was only entitled to nonlinal damages. 

The order setting aside the verdict on the fourth issue, as a matter of 
law, is rererscd, and the case is remanded for judgment, in accordance 
with the rerdict as rendered, that the interrening plaintiff, E. 11. Bowl- 
ing, recover of the defendant the Fidelity Bank tlie sum of one dollar 
and his costs of action. 

Rerersed. 
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MORTGAGE Co. ?;. MASSIE. 

CARO1,ISd MORTGAGE CORlPANY, R. W. SHERRILL AND HIS WIFE, 
BIABEL AHERRILL, A K D  R. HOYLE SMATHERS. RECEIVER, V. J. E. 
BIASSIE. 

(Filed 22 January, 1936.) 

1. Landlord and Tenant B c- 
I,essors are not obligated to lwep the premises in repair in the absence 

of an  agreement in the lease in respect thereto. 
2. Landlord and Tenant D c-In absence of agreement by lessor to repair, 

g1.adui11 disrepair of premises will not justify abandonment by lessee. 
TVliere lessors do not agree to keep the leased prwnises in repair, 

neithpr the lessee nor the assignee of the lessee may abal~don the premises 
because they become gradualIy unfit for use, even though the lessee or 
sublessee give notice and there is evidence that the xpairs  necessary 
~ ~ o u l d  cost more than the amount of a year's rent, the lessors not being 
under c>bligation to keep the premises in repair in tl e absence of an 
agreement to that effect, and the eridence being insufficient to show such 
danmqc to the building as would have enabled the 1essc.e or sublessee to 
surrender the premises under the provisions of C. S., 2Xi2. 

DEVIS, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiffs from Alley, J., at  May Term, 1935, of HAYWOOD. 
Kew trial. 

This is an action to recover rents due under a lease of the Strand 
Theatre building, located on Main Street in the town of Canton, X. C. 
I n  their complaint the plaintiffs allege that  the defendant is liable for 
the rents which are due under the lease, and which are unpaid, as sub- 
lessee of the premises described in the lease. 

I n  Jefense of plaintiffs' recovery in the action the defendant alleges i n  
his ansn-er that the lessors failed to keep the Strand Theatre building in  
suitaE~le repair during the term of the lease, as it was their duty to do, 
and that  because of such failure he was forced to abandon the premises 
described in the lease. For  that  reason the defendant denies liability 
for the rents uhicli are due and unpaid. 

On 5 December, 1928, the plaintiffs R. W. Sherrill and his wife, 
Mabel Sherrill, as parties of the first part, entered into a contract xvith 
M. Buchanan, as party of the second part, by which as owners they 
leased to the said 11. Buchanan the Strand Theatre building, located on 
Main Street in the town of Canton, Haywood County, S o r t h  Carolina, 
for a term of five years, beginning on 1 December, 192(3, and ending on 
1 Dec~ember, 1933, and by which the said 11. Buchanan agreed to keep 
said Strand Theatre building for said term of five years, and to  pay as 
rent for the same the sum of $215.00 per month, payable in  advance. 
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The contract, ~\liicli is in ~vri t ing,  contains the following paragraphs:  
"4. The  party of the second part  hereby agrees that  the fixtures in 

said building, or which shall be placed in said building, shall stalld for 
any rent not paid by him, and this agreement shall constitute a lien on 
said fixtures and equipment, and in case of default the parties of the first 
part shall foreclose as provided bg law for tlie foreclosure of chattel 
mortgages." 

"6. The  parties of the first part  agree to take care of all obligations 
against the Strand Theatre so as to save tlle party of the second part  
harmless by reason of any outstanding idebtedness against the equip- 
ment and fixtures TT-liich were l~urchased from the parties of the first 
part by the party of the second part, and agree to pay any liens or 
encuiiibrances against said building that would in any n-ay tend to cause 
the party of tllc second par t  to lose his rights under this lease, and if 
there shall be a n  execution sale or foreclosure proceedings agai r i~ t  either 
the equipment and fixtures or the building, then the party of the scconcl 
part is hereby authorized to pay off said claim and to deduct suc.11 
amount from the rents due to the parties of tlle first part  herein." 

"7. The  party of the second part  shall hare  the right to iublease or 
assign the preniises herein described, but the lien on the fisturrs anti 
equipment, as hereinbefore set forth, shall reniain in force as tl~ougli no 
assignment had been made." 

The contract and lease TTas duly recorded in the office of the register of 
deeds of EIaywood  count^-, and thereafter the said M. Bucliaiian, as 
lessee, entered into possession of the premises described in the lease, and 
operated a nioving picture show in tlie building situate on said premises 
until he assigned the lease to W. H. Odum. 

On 28 June, 1989, hl. Buchanan assigned all his rights under the 
lease in and to tlie premises described therein to W. H. Otlum, nlio 
assumed all tlie obligations of the said 31. Buchanan under the lease. 
The said assignment was in.writing and n as duly recortletl i l l  the offire 
of the register of deeds of Haywood County. Thereafter, TT.  H. Oduni 
entered into posscssion of the premises described in the lease, as sub- 
lessee, and operated a nloring picture show in the building situate on said 
premises until he assigned the lease to the defendant J. E. Massie. 

On  12 J a n u a r ~ ,  1933, W. H. Odum assigned all his rights uuder the 
lease in  and to the premises described therein to the defendant J .  E. 
Xassie, who assumed all the obligations of the original lessee under tlie 
lease. The said assignment v a s  in nr i t ing  and was duly recorded in 
the office of the register of deeds of Haywood County. Thereafter, the 
defendant J. E. &lassie entered into possession of the premises described 
in  the lease and operated a moving picture show in the building situate 
on said premises until some time after 1 May, 1933,  hen he abandoned 
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the premises. He  paid all the rents due under the base prior to and 
including 1 May, 1933. H e  has failed and refused to pay rents due for 
the months of June, July, August, September, October., and November, 
1933, contending that he is not liable for said rents, for the reason that 
the Strand Theatre building had become unfit for occupancy, because of 
its bad condition, and that the lessors had failed and refused to repair 
the said building, as it was their duty to do. H e  contcded that he did 
not breach his contract to ptty rents for said building by his abandon- 
ment of the premises. 

Prior to the execution and registration of the lease dated 5 December, 
1928, the plaintiffs R. W. Sherrill and his wife, Mabel Sherrill, had 
executed a mortgage deed by which they conveyed the premises described 
in the lease to the plaintiff Carolina Mortgage Company to secure the 
payment of their indebtedness to said company for money loaned. After 
the execution of the lease, pursuant to the agreement between the plain- 
tiffs R. W. Sherrill and wife, Mabel Sherrill, and Carolina Mortgage 
Company, the rents due under the lease were paid by ;he lessee and the 
sublessees to the Carolina Mortgage Company and credited on the in- 
debtedness of R. W. Sherrill and his wife, Mabel Sherrill, to said com- 
pany. During their absence from the State of Nortli Carolina, while 
the lease was in force, the said R. W. Sherrill and his wife, Mabel Sher- 
rill, authorized and empowered the said Carolina Mortgage Company to 
collect said rents, to make repairs on and to look after the Strand 
Theatre building. Prior to the commencement of this action, the plain- 
tiff R. Hoyle smathers had been appointed receiver in an action brought 
in the Superior Court of Haywood County by R. W. Sherrill and his 
wife, Mabel Sherrill, to restrain a sale of the premises described in the 
lease by the Carolina Mortgage Company, under the power of sale con- 
tained in its mortgage. Since this action was begun, the said plaintiff 
has been discharged as receiver, and the action in which he was ap- 
pointed has been dismissed. 

At the trial of the action evidence was ofiered by the defendant tending 
to show that during the term of the lease the Strand Theatre building 
had gradually become unfit for use as a theatre; that after the defendant 
went,-into possession of the premises described in the lease, a crack in the 
rear wall of the building increased in width, the roof of the building 
leaked so badly that it was necessary for the protection of patrons of the 
theatre during a rain to keep buckets and tubs in the building to catch 
the rain, and the floor became so insecure that i t  would vibrate as patrons 
of the theatre walked to and from their seats: and that the reasonable 
cost of necessary repairs to the building would have exceeded the rent 
for the premises, under the lease, for one year. This evidence was 
admitted over the objections of the plaintiffs and subject to their excep- 
tions. 
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Evidence was further offered by the defendant tending to show that 
some time prior to 1 May, 1933, the defendant notified the plaintiff 
Carolina Mortgage Company, to whom he had paid the rents for the 
premises, as authorized by the lessors, R. W. Sherrill and wife, Mabel 
Sherrill, in writing, of the bad condition of the Strand Theatre building, 
and that unless the lessors made the necessary repairs at  once, he would 
move out of the building and surrender the premises. This evidence 
mas admitted over the objection of the plaintiffs and subject to their 
exceptions. 

The plaintiffs, in apt time and in writing, requested the court to 
instruct the jury as follows: 

"The court instructs the jury that the evidence in this case is not 
sufficient to bring the defendant within the protection of C. S., 2352, 
and if you are satisfied by the greater weight of the evidence that the 
defendant has failed and refused to pay the rents for the premises as 
provided in the lease and contracts offered in evidence, you will answer 
the second issue 'Yes.' " 

The court declined to give this instruction, and plaintiffs duly ex- 
cepted. 

Issues submitted to the jury were answered as follows: 
"1. Did the defendant J. E. Massie, on 1 2  January, 1933, assume in 

writing and agree to perform the terms, stipulations, and agreements of 
the lease executed on 5 December, 1928, by R. W. Sherrill and wife, 
Mabel Sherrill, of the first part, to M. Buchanan, of the second part, 
and the lease executed by M. Buchanan to W. H. Odum on 28 June, 
1929, as alleged in the complaint? Answer : 'Yes.' 

"2. Did the defendant commit a breach of said contract of lease, as 
alleged in the complaint? Answer: 'No.' 

"3. What sum, if any, are the plaintiffs entitled to recover of the 
defendant by reason of such breach? Answer: 11 

From judgment that plaintiffs recover nothing of the defendant by 
this action, and that the defendant recover of the plaintiffs the costs of 
the action, the plaintiffs appealed to the Supreme Court, assigning errors 
in the trial. 

Smathers, Martin d McCoy and Johnston 4 Horner for plaintiffs. 
S. dl. Robinson and W .  R. Francis for defendant. 

CONNOR, J. There is no provision in the lease which was executed by 
the plaintiffs R. W. Sherrill and his wife, Mabel Sherrill, to M. Buch- 
anan, on 5 December, 1928, and thereafter duly assigned to the de- 
fendant J. E .  Massie, by which the said plaintiffs, as lessors, agreed to 
keep the Strand Theatre building in  good repair. I n  the absence of 
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such provision, the said plaintiffs were under no obligation to keep the 
said building in good repair. I n  Salfer v.  Gordon, 200 N.  C., 381, 
157 S. E., 11, i t  is  said:  " l n  the absence of an  agreement as to repairs, 
the landlord is not obligated to keep the building in repair for the benefit 
of the tenant. Tucker v. Yarn  illill, 194 N .  C., 756, 140 S .  E., 744; 
Fields v. Ogbum, 178 K. C., 407, 100 S. E., 583; Impovement  CO, v. 
Cole?/-Bardi?~, 1.56 N. C., 255,  72 S.  E., 312." I n  the last cited case i t  
is said that  by the common lax7 the lessor is under no implied covenant 
to repair, or eren that  the premises shall be fit for the purpose for which 
they are rented. 

I t  was, therefore, error to admit evidence a t  the t r  a1 of this action 
tending to show the bad condition of the Strand Theatre building during 
tlie tcriii of the lease, as justifyillg the abandonmellt of the premises 
clescrihed in the lease by the defendant, unless, as ccntended by him, 
C. S., 2352, was applicable in the trial of this action. 

The defendant did not allege in his a n s m r  any facts to vhieh  the 
statute is applicable, nor did he rely upon the statute as a defense to 
plaintiff's recoyery i11 this action. There was no e~iclence a t  the tr ial  
tellcling to show such damage to  the Strand Theatre building, during 
the term of the lease, as would h a w  enabled the defendant by compliance 
with the provisions of the statute to surreilder the premises, and reliere 
himself of liability under the lease. 

I t  was, therefore, error to decline to insiruct the jury as requested by 
the plaintiffs. 

I n  accordance with this opinion, the plaintiffs are entitled to  
NPW trial. 

DETIX, J., took no par t  in the consideration or decision of this ease. 

STATE v. FRANK T. RHINEHART. 

(Filed 22 January, 1936.) 

1. Criminal Lam I g-Instruction in this case held errclneous as  contain- 
ing exl:rrssion of opinion by the court. 

The instruction of the trial court to tlie jury in this case is held for 
wror as conveying an expression of opinion by the cclurt in violation of 
(1. S., 564, in that the instruction pararnounted the character and dis- 
interestedness of the State's witnesses and singled out for special con- 
sideration and emphasis testimony of some of the State's witnesses, and 
at the same time called attention to the unreasonableiiess of the defend- 
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ant's testimony. its want of adminiculation, the im~robahility of de- 
fendant's evidence, and the prone~le-s of partics and interested \ ~ i t n ~ s s e s  
to swear falsely. 

2. Same-Court may not convey evprrssion of opinion to jury as to weight 
or credibility of the evidence, directly or indirectly. 

Under C. S., 564, it is the duty of the trial court to state in his charge 
in plain and corrert manner the eridcnce given in the case, and ticclare 
and exl)lain tlie Ian arising tliereu~l. and the court may nr~ t  c q ~ l c s s  a11 
opinion ;as to tlie f:~cts, the nciqht of the evidence, or the caredibility of 
the JI i tne*vs, direct12 or indirectlj, 11y manncxr, undue emphi~si+, arlanccL- 
merit 2 n d  form of ])resrntation of the evidence, or by tlie general tenor 
a ~ ~ d  tone of the trial. 

3. Criminal Lam G j- 
T ~ P  i~istruction of tlie court in recard to the testimony of defendant in 

his own behalf I ~ ( ' l d  not in the usually approved form. 
4. Perjury B b- 

In prosecutions for perjury it  is required that  the falsity of the oatli 
be estnblislietl by two witnesses, o r  by one witness and adminieulnr cir- 
curnst;mces sufficient to turn the scales against the defendant's oatli. 

DETIS, J., took no part in tlie consideration or decision of this case. 
C'LARK~OA. J.,  dissenting. 

APPEAL by  defendant f r o m  Rousseau, J. ,  a t  M a y  Term,  1935, of 
J a c ~ s o x .  

Criminal  prosecution, tried upon indictment i n  which i t  is alleged t h a t  
the defendant did, on  1 9  February ,  1934, feloniously commit p e r j u r y  
upon the  t r i a l  of a n  action i n  a court of a justice of the peace of Jacksoil 
County, wherein the S ta te  of N o r t h  Carol ina was  plaintiff and  Alley 
Turp in ,  Warfield Turp in ,  a n d  Dock T u r y i n  TTere defendants, by falsely 
asqerting on oath t h a t  t h e  said T u r p i n s  did forcibly and  frautlulently 
kidnap, torture, and  mistreat  t h e  said F r a n k  T .  Rhinehar t ,  etc. T h e  hill 
conforms to the  provisions of C. S., 1615. 

There  was evidence by  the  S t a t e  i n  support  of the  indictment, and  by 
the defendant i n  denial. T h e  witnesses clashed sharply. I t  is i n  evi- 
dence t h a t  t h e  charge of k idnaping  grew out of a n  old feud betveen the 
Rllincllarts and  the  Turpius.  There  is likenise eviderlce to the contrary. 
T h e  proceeding mas dismissed by the justice of the peace for  want  of 
probable cause. 

T h e  defendant excepted t o  the  general tone of the  court's charge to 
the  jury-its s t rong summation of the  State's case-to the singling out  
of the  testimony of some of the  witnesses f o r  special consideration, a n d  
part icular ly to  the following port ions:  

1. "The S t a t e  contends . . . t h a t  you would have to dispute (dis- 
believe) al l  the  evidence of these men who a r e  disinterested, men like 
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Sheriff Mason, ex-Sheriff Maney, the mayor of Waynesville, Deputy 
Sheriff Welch, and various other witnesses who have no interest in  this 
matter, . . . that the prosecuting witnesses are interested, and that 
may have an influence on them to swear falsely and tell a lie while on 
the stand, . . . but that these other witnesses would not come here 
for the Turpins or anyone else and testify that they saw Dock, Warfield, 
and Alley Turpin at their home if it had not been true." Exception. 

2. "The State contends that if he (Rhinehart) had been hurt like he 
said, the doctor they called would have been here to show those injuries, 
and that he wasn't here." Exception. 

3. "The State contends you ought . . . not to believe the defend- 
ant's evidence for the reason it is unreasonable, . . . that it is all 
imagination on his part." Exception. 

4. "The court instructs you, furthermore, that the defendant Rhine- 
hart is an interested party, . . . it will be your duty under the cir- 
cumstances to scrutinize his evidence and weigh his evidence cautiously, 
but after you do scrutinize his testimony, if you believe he has told the 
truth, then you have the same right to believe him as you would any 
other witness who went on the stand." Exception. 

Verdict : "Guilty as charged in the bill of indictmen1 ." 
Judgment : Imprisonment in the State's Prison for a period of not less 

than 18 nor more than 30 months. 
Defendant appeals, assigning errors. 

Attorney-General Seawell and Assistant Attorneys-General Aiken and 
Rruton for the State. 

illonteifh & iVicholson and Xoody & Moody for defendant. 

STACY, C. J. I t  would seem that by paramounting !he character and 
disinterestedness of the State's witnesses, and at  the same time calling 
attention to the unreasonableness of the dc>fendant's testimony, its want 
of aclminiculation, and the proneness of parties and interested witnesses 
to swear falsely, the trial court inadvertently conveyed to the jury an 
expression of opinion prohibited by C. S., 564. S.  v. Hart, 186 N. C., 
582, 120 S. E., 345. The error is just one of those casualties which, now 
and then, befalls the most circumspect in the trial of (causes on the cir- 
cuit. 8. v. Griggs, 197 N. C., 352, 148 S. E., 547; S. v. Kline, 190 
N. C., 177, 129 S. E., 417. Indeed, the case is before us on defendant's 
statement, the same haring become the statement of case on appeal by 
operation of lam. S. v. Ray, 206 N. C., 736, 175 S. E., 109. 

I t  is provided by the statute, however, that no judge in giving a charge 
to the jury, either in  a civil or a criminal action, shall give an opinion 
whether a fact is fully or sufficiently established, thtit being the true 
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office and province of the jury;  but he shall state i n  a plain and correct 
manner the evidence given in the case and declare and explain the law 
arising thereon. 

This  statute has been interpreted by us to  mean that  no judge, in 
charging the jury or a t  any time during the trial, shall intimate whether 
a fact is fully or sufficiently proved, it being the true office and province 
of the jury to  weigh the testimony and to decide upon its adequacy to 
establish any issuable fact. It is the duty of the judge, under the provi- 
sions of the statute, to state i n  a plain and correct manner the evidence 
given in the case and to declare and explain the law arising thereon, 
without expressing any opinion upon the facts. ~71orris v. Rrarner, 182 
X. C., 87, 108 S. E., 381; S. v. Cook, 162 N .  C., 586, 77 S. E., 759; Park 
v. Exum, 156 N. C., p. 231, 72 S. E., 309. "There must be no indication 
of the judge's opinion upon the facts, to  the hur t  of either party, either 
directly or indirectly, by words or conduct." Bank v. McArthur,  168 
N. C., p. 52, 84 S. E., 39. And in  S. v. Ownby ,  146 N. C., p. 678, 61 
S. E. ,  630, it mas said:  "The slightest intimation from a judge as to the 
strength of the evidence, or as to the credibility of a witness, will always 
have great weight with a jury and, therefore, we must be careful to see 
that neither party is  unduly prejudiced by any expression from the 
bench which is likely to prevent a fa i r  and impartial trial." 

The judge may indicate to a jury what impression the testimony or 
evidence has made on his  mind, or n h a t  deductions he thinks should bc 
made therefrom, without expressly stating his opinion in so many words. 
This may be done by his manner or peculiar emphasis or by his so array- 
ing and presenting the evidence as to give to one of the parties an  undue 
advantage over the other; or, again, the same result may follow the use 
of language, or form of expression calculated to impair the credit which 
might otherwise and under normal conditions be given by the jury to the 
testimor~y of one of the parties. Speed v. Perry,  167 N .  C., 122, 83 
S. E., 176;  8. v. Dancy, 78 N .  C., 437. I t  can make no difference in 
what n a y  or when the opinion of the judge is  conveyed to the jury, 
whetller directly or indirectly, or by the general tone and tenor of the 
trial. The statute forbids an  intinlation of his opinion in  any form 
whatever, it  being the intent of the law to insure to each and every liti- 
gant a fa i r  and impartial trial before the jury. "Every suitor is entitled 
by the lam to  have his cause considered with the 'cold neutrality of the 
impartial judge' and the equally unbiased mind of a properly instructed 
jury." Withers  v.  Lane, 144 N. C., p. 192, 56 S. E., 855. 

I t  is  also suggested as objectionable that  the testimony of some of the 
State's witnesses was singled out for special consideration and emphasis, 
while attention was directed to  the improbability of defendant's evidence, 
and the jury cautioned to scrutinize the latter, "but after you do scruti- 
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nize his testimony, if you believe he has told the truth, you have the same 
right to believe him as you would any other witness who went on the 
stand." I t  would seem that  the objection is well taken in  the light of 
what was said in the following cases: S. v. Horne, 171 N. C., 787, 88 
S. E., 433; S. v. Rogers, 93 N. C., 523; 8. v. Weathers, 98 N .  C., 685, 
4 S. E., 512; S. v. Rollins, 113 S. C., 728, 18 S. E., 394; S. v. Bailey, 
60 N. C., 141; Starling v. Cotton Xills, 171 N .  C., 222, 88 S. E., 242; 
Bouwan v. Trust Co., 170 N.  C., 301, 87 S. E., 46; Withers v. Lane, 
144 X. C., 184, 56 S .  E., 855; Cogdell v. R. R., 129 N. C., 398, 40 S. E., 
202. 

Nor is the caution to scrutinize the defendant's testimony in the us- 
ually approved form. The rule was stated in S. v. Lee, 121 N .  C., 544, 
28 S. E., 552, as follows: "The law regards with suspic~on the testimony 
of near relations, interested parties, and those testifymg in their own 
behalf. I t  is the province of the jury to consider and decide the weight 
due to such testimony, and, as a general rule in deciding on the credit of 
nitncsses on both sides, they ought to look to the deportment of the wit- 
nesses, their capacity and opportunity to tcstify in  relation to the trans- 
action, and the relation in  which the witness stands to the party;  that 
such evidence must be taken with some degree of allowance and should 
not Lie given the weight of the evidence of disinterested witnesses, but 
the rule does not reject or necessarily impeach i t ;  and if, from the testi- 
mony, or from i t  and the other facts and chxmstances  in  the case, the 
jury believe that such witnesses have sworn the truth, then they are 
entitled to as full credit as any other witness." S. v. Deal, 207 S. C., 
448, 177 S. E., 332; S. v. Beal, 199 N .  C., 278,154 S. E., 604; S. v. Ray, 
195 AT. C., 619, 143 S. E., 143; S. v. Beavers, 188 N. C!., 595, 125 S. E.,  
258; S. 21. Wilcox, 206 N .  C., 691, 175 S. E., 122. 

I n  prosecutions for perjury, i t  is required that  the falsity of the oath 
be established by two witnesses, or by one witness and adminicular cir- 
cumstances sufficient to turn the scales against the defendant's oath. 
S. v. Uawlzins, 115 N .  C., 712, 20 S. E., 623; 8. v. Petem, 107 N .  C., 876, 
12 S .  E., 74; S. v. Sinodis, 205 N .  C., 662, 172 S.  E., 1'30. 

New trial. 

DEVIN, J., took no part i n  the consideration or decision of this case. 

CLARI~SOK, J., dissenting: The record in this case contains some 144 
pages and the court below took a long time in  trying the action. The 
charge of the court is 22 pages. I n  substance, his Honor set forth what 
the witnesses testified to, both for  the State and the defendant. H e  
defined accurately what constituted the crime of perjury and what evi- 
dence sufficient to convict. H e  then gave the contentions of the State 
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and defendant fully and in detail. H e  also charged the burden n a s  on 
the State as  to reasonable doubt. 

The main opinion gives a new tr ial  solely 011 exceptions to the charge. 
B y  a n  examination of the charge, no exceptions have been taken to the 
charge in accordant,: -vith the long established rule of this Court. Then, 
again, if the exceptions vere  properly taken they nere  to contentions 
and the defendant nowhere in  the charge objected to the same. S. r .  
Sinodis, 189 K. C., 562. I n  regard to scrutinizing the testimoriy of de- 
fendant, if the charge is taken as  a TI-hole the extract complailied of, if 
error, was not prejudicial or reversible error, as the rule was substan- 
tially complied with. 

This matter has been thoroughly considered in R a w l s  v. Lupton, 193 
N. C., 428, citing a ~vealth of authorities and the method of exceptions 
and assignments of error set forth so as the profession can follow same. 
Speaking to the subject, on p. 131, i t  is said: 

"Under C. S., 643, supra, and the decisions of this Court, the appellant 
must make 'specific' exceptions to the charge of the court below, stating 
separately in articles numbered the errors allegcd. 

"For example: Suppose the court below instructed or charged the jury 
as follon-s: ('The principle is  well established that  not only is a person 
who offers or attempts by riolence to injure the person of another guilty 
of all assault, but no one, by the show of ~iolence,  has the right to  put 
another in fear and thereby force hiin to leave a place nhcre  he has the 
right to be.') To the foregoing charge in parentheses, or quotation, a5 
the case may be, the plaintiff or defendant, as the case may be, excepted. 

"Exception KO. 1. 
"Battery is ('Any unlawful beating, or other ~ ~ r o n g f u l  physical ~ i o -  

lence or constraint. inflicted on a l ~ u m a n  being without his consent.') 
T o  the foregoing charge in parentheses, or quotation, plaintiff, or de- 
fendant, as the case may be, excepted. 

"Exception No. 2. 
"('The actual offer to use force to the illjury of another is assault; tlie 

use of it is battery; hence, the ~ T T O  terms are commonly combinEd in the 
term "assault and battery." ') To the foregoing charge in parentheses, 
or quotation, the plaintiff', or d~fentlant ,  as the case may be, excepted. 

"Exception S o .  3. 
"Of course, it  goes nithout saying that  the appellant shall also set out 

in tlie assignments of error any exceptions taken during the trial in apt 
time to the admission or exclusion of testimony, or to rulings of the 
court on other matters. Those exceptions relating to the exclusioli or 
admission of testimony, when brought forward iuto the assignments of 
error, shall reiterate, verbatim, such testimony. Exceptions to the charge 
can, if desired, be lettered a, b, c, etc." 
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By reading the  ent i re  charge i n  th i s  case, i t  c a n  be seen the  wisdom 
of the  rule  f o r  taking the  charge conjunctive and  not disjunctive, there 
is  n o  e r ror  t h a t  defendant  c a n  complain of. Rawls v. Lzspton, supra, h a s  
been approved i n  Chamberlailt v. Sou.  Dyeing Co., 1193 N. C., 850; 
State v. Ashe, 196 N. C., 387 (391) ; Murphy  v. Powev Co., 196 N .  C., 
484 (493) ;  Gibbs v. Tel .  Co., 196 N.  C., 517 (523) ;  Clark v. Laurel 
Park Estates, 196 N .  C., 624 (633) ;  Pruit t  v .  Wood,  199 N .  C., 788 
(791) ; Roberts v. Davis, 200 N.  C., 424 (426) ; Miller v .  Bottling Co., 
204 N .  C., 608 (609) ; L y n n  v. Si lk  Mills, 208 N. C., 7 (13) .  

I n  Clark v. Laurel Park  Estates, supra, a t  p. 633, we f ind:  "The 
exceptions t o  the charge should be made  as  pointed out  i n  Rawls v .  
Luptcln, 193 K. C., p. 428, a t  p. 432. I t  is  there s a i d :  'Continui ty of 
t h e  charge is  necessary with the  "specific" exceptions. Anyth ing  else is  
u n f a i r  to  the  t r i a l  judge-to have h i s  charge cu t  u p  i n  piecemeal a n d  
disconnected.' " 

F o r  t h e  reasons stated, I th ink  i n  the  judgment of t h e  court  below 
there is  n o  error .  

NEW TORI< LIFE IKSURSKCE COMPAKP v.  C. T. LASSITER ASD WIFE, 
EUNICE Sf. LASSITER. 

(Filed 22 January, 1936.) 

1. Mortgages C f-Purchaser of debt  secured by deed of t r u s t  held not  em- 
powered t o  appoint substitute t rustee under terms of t h e  instrument. 

The deed of trust in question was executed to an individual trustee, 
"its successors and assigns." in trust for a corporate cestui que trust, 
party of the third part, with power to the party of the third part to 
appoint a substitute trustee without notice to the trustclr. The corporate 
cc'stui que trust sold and assigned the debt to another corporation, which 
appointed a substitute trustee, who foreclosed the deed (of trust under the 
power of sale contained therein. Hcld:  The right to appoint a substitute 
trustee was confined to the ccstui q ~ t c  trust named in the instrument, the 
dtwd of trust containing no provision that ally other party should have the 
power of appointment, and the statutory procedure for the appointment 
of a substitute trustee, N. C. Code, 25S-3, not having been followed, and 
the exercise of the power of sale by the substitute trustee appointed by 
the purchaser of the notes secured by the deed of trust couveyed no title. 

The trustee named in a deed of trust acts in a dual capacity for the 
trustor and cestui que trust to carry out the provisions of the instrument. 

3. Mortgages H h- 

Powers of sale in deeds of trust and mortgages wi'll be strictly con- 
strued, and all parties to the instrument are entitled to have the power 
of sale exercised in accordance with i ts  terms. 
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4. Mortgages A b-- 
A deed of trust executed to an individual trustee in trust for a corpo- 

rate cestui que trust should convey the legal title to the trustee, "his 
heirs and assigns forever," and not to him. "its successors and assigns 
forever." 

5. Contracts B + 
A contract must be construed as written. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from McElroy,  J., at  April-May Term, 1935, of 
GVILFORD. Affirmed. 

This  is a submission of controversy without action. The  plaintiff and 
defendants entered into a contract. The  plaintiff was to execute and 
deliver to the defendants "a good and indefeasible title i n  fee simple" to 
a certain piece of land in  Guilford County, N. C., describing it. The 
defendants refused to accept the deed, contending that  plaintiff has no 
such title, hence this controversy. 

The material portions of the deed of trust to  be considered: 
"(1) THIS IADENTURE, Made the 9th day of August, 1929, by and be- 

tn7een W. H. Brewer and wife, Eva  Hutchinson Brewer, of Guilford 
County, aforesaid, parties of the first par t ;  B.  B. Vinson, of Guilford 
County, in said State, party of the second part, trustee, and Greensboro 
Bond and Nortgage Company, a corporation organized under the laws of 
the State of North Carolina, with its principal office a t  Greensboro, 
N. C., zfs successors and assigns, party of the third part. (2 )  WITNESS- 
ETH, That  the said parties of the first part, in consideration of one dollar 
($1.00), the receipt whereof is hereby ackno~~ledged,  the other consiclera- 
tions hereinafter mentioned, do hereby bargain, sell, grant, and con1 ey to 
the said party of the second p a ~ f ,  trustee, its successors and assigns, the 
following real estate, v i t h  all improrements, fixtures, and appurtenances, 
situated in Xorehead Township, Guilford County, in said Stat(,, and 
more particularly described as follon --," etc. 

" ( 3 )  T o  HAYE AXD TO HOLD the same to the said party of the second 
part, its successors and assigns forever. . . . 

"(4) The parties of the first part  hereby covenant and agree with the 
party of the third part, i ts  successors and assigns, that  as long as any 
part of the debt aforesaid shall remain unpaid, etc. . . . 

"(5) Paragraph 6. F o r  any rpason satisfactory to itself, by instru- 
ment properly executed, acknowledged, and filed for record in the office 
of the register of deeds in  the county wherein this instrument is  recorded, 
the party of the third part may appoint a substitute trustee, without 
notice to any party who, from and after the filing of such appointment 
in the register's office, shall have and possess all the powers and duties 
vested in  the party of the second part." (Italics ours.) 
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The judgment of the court below is as follows: "This controversy 
without action coming on to be heard a t  April-May Term, 1935, of 
Guilford Superior Court, before the Hon. P. A. hlcElroy, judge presid- 
ing, and tlie court being of the opinion up011 tlie facts set out i n  tlie case 
agree11 tliat the deed lieretofore tendered by plaintiff to defendants is 
insufficient to rest i11 them a good and indefeasible title i n  fee simple, 
frce from encuinbralices save and except ad valorem t ams  for the year 
1935, to a lot or parcel of land described in paragrapl one of tlie case 
agreell, it  is coasidered, ordered, arid adjudged by tlie court that  plaintiff 
aud clefciidants are under no obligation, one to the othcr, on accoulit of 
tlw contract i n  writing referred to in paragraph one of said case agreed; 
and that plaintiff be and it is hereby taxed with the costs. 1'. -1. 
McElroy, Judge presiding." 

r 7 I h o  olily exception and assignment of error is to the judgmeiit of the 
court below. Tlie assignment of error and other necessary facts will be 
set forth in  the opinion. 

Eugene G. Shazo, Thomas C .  IIoyle ,  and Hobgood & W a r d  f o ~  plain- 
t i t .  

Boner 11'. I1 urrison for defendants. 

C ~ a n ~ i s o x ,  J. The only question prescnted by the agreed case is 
whether plaintiff had tlie power to appoint Eugene G. Shaw substitute 
trustee in  tlie place of XI. 13. Tinson, under paragraph 6 of the deed of 
trust set out in tlie case agreed. We think not under the facts and cir- - 
cumstances of this case. 

I n  the case agreed i t  appears tliat the plaintiff S e w  York Life Insur-  
ance Company purchased from the "Greensboro Bond and Mortgage 
Company, party of the third par t  i n  said deed of trust and payee in  tlie 
note secured thereby, duly endorsed, assigned, and transferred said note 
to plaintiff, which was a t  the time of the substitution of tlie trustee in 
said deed of trust hereinafter referred to the sole owner and holder of 
said note." 

The  plnintiff S e w  York Life Insurnnce (Sompany, bx a certain inden- 
ture, reciting the facts, appointed Eugene G. Shaw suLstitute trustee to 
execute the von-cr of sale contained in said indenture, :as follows: "The 
said party of the first part  has reinoved and by tliwe presents does 
remove the said B. B. Tinson as trustee from the said deed of trust, and 
by tliese presents does appoint the said Eugene G. Sliaw, party of the 
second par t  as aforesaid, trustee, under said deed of trust, a i d  does 
hereby bargain, sell, mid convey unto the said Eugene C:. Sliaw, party of 
the second part  as afores:~id, tlie lcgal titlc to tlie property deecribeil in 
the said deed of trust, and does hereby vest hini vi t l i  all the powers, 
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duties and obligations conferred by said deed of trust upon the trustee 
therein named, and in the same manner and to the same effrct as though 
he had been originally nanictl t rus tw in wid deed of trust." 

Shaw duly sold the proljcrt-, according to the terms of the (iced of 
trust, and it was purchaswl by defendants. The dcfcndant- ~ ra r l t  the 
property-if the sale of thc suht i tu te  truqtee g i ~  es them a. good and 
indefeasible title in fee sinll~lc. Tlie court below lield that ~t ilitl not. 
I n  this we find no error. 

I n  H u s s e y  v. IIill, 120 N. C., 312 (316), citing numerous authorities, 
it is said:  "A mortgagee is the legal onner of the property nhich  he 
holds in trust for the payment of the tlcbt, and then for the mortgagor. 
. . . And the poner of sale contained in the niortqage authorizril 
IIussey to foreclose by .ale and to convey the legal and equitable title 
to the purchaser. But  when lie sold the note to TT. L. Hil l  and xisigned 
tlw liote ant1 mortgage to him, the lstter only became the equitable 
on.lii~r-the 11al;ed legal cytatc still rrrn:~inil~g in the plaintiff Hn-cp. 
This a->iqimcnt to Mr. L. IIi l l  (lid not car? 11 i th it the pon er of .ale, 
ant1 he, only ha l ing  the qu i t ab le  ~!stirte in the land, could not convey 
the legal estate." 

Tlic trustee in a decd of tru-t is usuall- wlected to act for both the 
ovncr and holder of the indebtednew ,Is tnl.tce he acts in a dual 
capacity to carry out tlle pro~is ions  of the decd of trust. The principle 
is m l l  settlcd in this juristlietion, :it stated in Yfc , vens  11. T u r l l n g f o n ,  
1 SG S. C.. 191 ( IN),  citing llumerous authorities : a mortgagee 
tranufers to another prrsoll the tleljt nllicli 1 5  secui? 1 by tllc mortgage, 
this ordinarily carries nit11 it the mortgage secaurit>, unless tlic partic5 
agree othernise." Ilorne-TT'llson, Inc . ,  1 % .  TT7zgglns Bras., Inc . ,  203 N. C'., 
h j .  I n  T r u a f  Po. z>. I 'a t lgc f f ,  104 N. C.,  727, the language i i :  "Then 
:he party of the third part  or the holdcr of the borlds hereby secured," etc. 
Tllc m-ord "or" is used and \re construe the contract as nri t teu.  

TTe do not think tlle purchase of the ~ l o t e  by plaintiff from the Greens- 
h r o  Bond and Nortgagc ( l o r n p n l  gare  ~t the pox-er to rcmove thc 
trustee, B. B. \Tinson, arid appoint Eugene G. Shaw to act in hi> itead. 
Paragraph 6 sa>s :  " T h e  p a ,  l y  of fhe f h ? ? d  purt may n p p o i n f  a subsfi- 
f z i f e  truste~." K e  tlliuk this languagc is confined to the Greeniboro 
Bond and Mortgage C'orr~pnny, n corporation. A\ll parties of a trust 
deed are entitled to h a l e  the poner of sale carried out as nri t ten.  
X i f c h e l l  v. S h u f o r d ,  200 N.  C., 321. Power of sale i n  mortgages or 
deeds of trust is strictly construed. dlezalzder v. Boyd, 20-1- S. C., 103 
(108). A?. C. Xorfgage Corp. v. Jlorgan, 208 N. C., 743. 

We have statutes in this State g o ~ e r n i n g  matters of this kind. S. C. 
Code, 1931 (Xichie) ,  see. 2583, i n  part, is  as follows: "When the sole 
or last s u r v i v i ~ ~ g  trustee named in a will or deed of trust dies, removes 
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from the county where the will was probated or deed executed and from 
the State, or in any way becomes incompetent to  execute the said trust, 
or is a nonresident of this State, the clerk of the Superior Court of the 
county wherein the will was probated or deed of trust was executed is  
authorized and empowered, in proceedings to which all persons interested 
shall be made parties, to appoint some discreet and competent person to 
act as trustee and execute the trust according to its true intent and mean- 
ing, and as fully as  if originally appoihted," etc. See, also, section 
2583 ( a ) ,  e t  seg.; Bateman v. Sterrett, Trustee, 201 N .  C., 59. 

Thove who entered into the contract said "party of the third par t  may 
appoint." I f  they had intended any other than the Greensboro Bond 
and Mortgage Company, how easily i t  could have been written. See 
Dowling v. Winters, 208 N. C., 521. I t  may be that  the trustee, Vinson, 
would iiot desire when he agreed to act as trustee to have one who pur- 
chased the indebtedness to destroy his  trusteeship without notice. The  
contract provides for arbitrary removal without cause or notice, and we 
do not desire to extend it beyond the language "the palaty of the third 
part"--the corporation that  loaned the money. 

The usual conveyance to a corporation of land is to he corporation, 
naming it, and its successors and assigns. This carries the fee-simple 
title to  the land. Whoever drew the deed of' trust may have had this in 
mind, but i t  was not germane where placed. I n  41  C. J., p. 379, part  
of sec. 128 (c) ,  p. 379 (cited by plaintiff), the disjunction "or" is used 
and not the conjunction "and," as  in the present deed of irust. I n  C. J., 
supra, i t  is said:  "A power conferred upon the beneficicry to appoint a 
successor to the trustee i s  personal to  the donee and cannot be exercised 
by his agent, nor does it to those who take by succession from him 
unless expressly so stipulated. However, where the power is conferred 
upon the beneficiary, his successor, o r  assigns, or other legal representa- 
tives, no personal discretion is  confined in ally particular' person, but the 
power may be exercised by any holder or owner of the deed of trust, as, 
for example, a corporation assignee." 

The usual conveyance of land is to a person and his heirs and assigns, 
and i t  carries the fee-simple title to the land. This is (.hanged by stat- 
ute, in N. C. Code, 1931 (Michie), see. 991, the fee is p.*esumed, though 
the word "heirs" is omitted. 

The  draughtsman of the deed in trust seemed to have had in mind the 
language usually used in conveyances to  corporation, viz. : Successors and 
assigns. H e  did not use successors or assigns. Thew is a vast gulf 
between the two. I t  may be noted (1)  that  the deed of trust says "do 
hereby bargain, sell, grant, and convey to the said pariy of the second 
part, trustee, its successors and assigns." The party of the second par t  
was B. B. Vinson, and it should have been "his heirs and assigns." (2 )  
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"To have  a n d  to hold t h e  same to the  said p a r t y  of t h e  second part ,  i t s  
successors and assigns forever," this  should have been "his heirs and 
assigns forever." The draughtsman did not use due  care to  express the 
usual legal phrases i n  such conreyarices. W e  must  construe t h e  contract 
a s  written. The language used is so ambiguous t h a t  we cannot say  t h a t  
plaintiff, purchaser  of the note, was given the  power to appoint  a sub- 
s t i tute  trustee. T h e  title is not marketable-the plaintiff cannot deliver 
to defendants, i n  accordance with i ts  contract,  "a good and  indefeasible 
tit le i n  fee simple." 

F o r  the  reasons given, the  judgment of the court  below is  
Affirmed. 

DETIK, J., took no p a r t  i n  the consideration or decision of this case. 

STATE O F  NORTH CAROLINA E s  KEL. C. .J. HANNA, GUARDIAN OF MACK 
U. FELTOS, JR., v. I<. L. HOWARD, ADMINISTRATOR of N. D. FELTON, 
SR., AKD ISDIVIDUALL~, THE RIASSA('HUSETTS BOSDIKG AND IK- 
SUKANCE: COMPANY, A N D  iiT. A. TOWNSEND. 

(Filed 22 January, 1036.) 

1. Limitation of Actions B &Action t o  surcharge and  falsify administra- 
tor 's account is  not  barred when cause of action is  concealed by fraud. 

Plaintiff guardian instituted this action against the administrator of the 
estate of the ward's father for misapplication of the fullds of the estate 
by loaning money belonging to the estate to a private corporation ni th-  
out approval of the court, and accepting the corporation's note therefor, 
plaintiff alleging and offering evidence that the administrator and the 
former guardian agreed to conceal the eaiitencc of the loan by listing 
the note as  cash in the administrator's account and by the acceptance of 
tlie note as  cash by the former guardian in the distribution of the estate. 
Held: The affirmative answer of the jury to the issue of connivance and 
agreement between the administrator and the former guardian determines 
ad\ersely to defendant administrator the issues of the Imr of the six- and 
three-year statutes of limitation pleaded by defendant administrator. 

2. Limitation of Actions E c-Exclusion of evidence tending t o  show t h a t  
cause of action was no t  concealed held error. 

Plaiiltiff guardian instituted action against the administrator of the 
estate of the ward's father for misapplication of tlie funds of the estate 
by loaning same to a private corporation ~vithout the approval of the 
court, and accepting the corl>oration's note therefor. Plaintiff contended 
that  the cause of action was not barred by the statutes of limitation 
pleaded because the existence of the loan was concealed by connivance 
and agreement between the administrator and the former guardian by 
listing the note as  cash, and that  the true condition of the estate was 
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withheld from the clerk, and that the purported audit and approval of 
the administrator's account was fraudulently obtained. ~ Y e l d :  Testimony 
of a witness as to a conversation with the clerk in which the loan was 
disclosed and the parties agreed that the administrator should list the 
note as cash in his account was erroneously excluded, the testimony being 
competent on asserted concealment of the loan from tlie clerk and the 
atllninistrator's fraudulent procurement of his discharge. 

3. Appeal and Error A f- 
Where it is made to appear that a party has died pending appeal, the 

petition of the personal representative that he be substituted as a party 
will he nlloned. Rules of Practice in the Supreme Court, No. 37. 

DEVIS. J., took no part in the consideration or decision of this case. 

APPEAL by defendant K. L. Howard from Barnhill, J., a t  September 
Term, 1934, of HARNETT. Kew trial. 

This is an  action, instituted 30 March, 1934, by the present guardian 
of Mack D. Felton, Jr . ,  to recover damages in  the sum of $4,500, and 
interest from 1 3  January ,  1919, from the administrator of the estate of 
If. D. Felton, Sr., father of the plaintiff's ward, and from the bonding 
company on the administration bond, and to have "declared a nullity 
ah inifio" the former guardianship of N. A. Townsend. 

I t  is  alleged by the plaintiff that  the administrator, on 13  January ,  
1919, ~vithout obtaining authorization from the courts, loaned to the 
Dunn Insurance and Realty Company the sum of $4,500, taking therefor 
the note of said company, endorsed by the former guard an, his  brother- 
in-law and his lam partner, all of whom were stockho1d1:rs in said com- 
pany;  that  the said insurance and realty company, the maker of the 
note, :is well as the endorsers thereon, were insolvent; that  when the 
administrator filed his final account and asked for hi3 discharge, his 
report to the clerk of the Superior Court showed the note of the Dunn 
Insurance and Realty Company, endorsed as aforesaid, as cash ready for 
distribution, and that  when the administrator settled v i t h  the distribu- 
tees, between 6 December, 1919, and 9 February, 1920, this note was 
dcliwred to tlie former guardian, who gave a receipt thei.efor as  of cash; 
and that  the note is unpaid, long past due, uncollectible and worthless; 
that said note was turned orer to the present guardian ( ;he plaintiff) by 
the former guardian as an  asset of the ward's estate. It is  further 
alleged that  the loan of tlie $4,500 to the Dunn Insurance and Realty 
Company by the administrator and the acceptance therefor of the note 
of sail1 company endorsed by i ts  officers and stockholders, the reporting 
of said note to the clerk of the court as  cash, the accept~nce  of said note 
hy tlic former guardian and the giving of a receipt the]-efor as of cash, 
was all done pursuant fo an  agreement and connivance between the ad- 
ministrator and former guardian to conceal the existence of said note 
and of the nlisapplication of the assets of the estate by the administrator. 
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The administrator in his  answer admits that  the loan of $4,500 n-as 
made by him to the Dunn Insurance and Realty Company, upon the 
note of the company, endorsed as alleged, ni thout obtaining any authori- 
zation from the courts, and that  said note was reported by him to the 
clerk of the Superior Court as cash, and by him delivered to the former 
guardian in  return for a reccipt therefor as of cash. H e  dcnies, h o w  
ever, that  a t  the time he took the note and a t  the time hc delirered i t  to 
the former guardian that the maker and endorsers thereof vere  insolvent, 
and alleges that he took the note in good fai th and under legal advice 
that he was authorized so to do, and specifically denies that  there was 
any agreement or connivance between him and the former guardian to 
conceal the loan or the existence of the note. The  administrator further 
avers that  if the malting of the loan or the taking of the note as afore- 
said n a s  a technical misapplication of the funds of the estate of his 
intestate, that  any eausp of action :rriiing t l l~rcf rom i q  barred 1)y the 
statute of limitations and pleads such statute in  bar thereof. 

The  Xassacl~usetts Bonding and Insurance Company, surety on the 
administration bond, enters a general denial, a lers  the n a n t  of notice 
and lack of knonledge of the matters and things alleged in the complaint, 
and pleads the statute of limitations in bar of rccorery. 

S. A. Tonnsend, former guardian, admits the loan to the Dunn Insur-  
ance and Realty Company by the administrator, the endorhement by him 
of the $-2,.JOO note of said company, and the receipt from tllc adminis- 
trator by him, as guardian, of said note as cash, but specifically denies 
any agreement or connirance between him and the administrator to con- 
ceal the existence of the loan or of the note. 

W ~ e n  the plaintiff had introduced his evidence and rested his case, the 
court allov ed the motion of the bonding company to dismiss the action 
as to it, apparently upon the ground that any action alleged against the 
c o m p a n ~  n as barred by the statute of lirnitatioas. A t  the same stage of 
the tr ial  the court allowed a similar motion of the defendant Townsend, 
apparently upon the ground that  there mas no monetary demand made 
of him arid that  all of the assets of the ward that  had come into his 
hands had been by him turned over to the present guardian, the plaintiff. 

The motion of the defendant Howard for judgment of nonsuit as to 
him as administrator and individually, made a t  the close of the plaintiff's 
evidence, n a s  disallowed, and, after  reserving an  exception, he offered 
evidence in rebuttal, and renewed his motion a t  the close of all the evi- 
dence, which was likewise disallowed and exception likewise reserved. 

From a judgment based upon the verdict, the defendant Howard, as 
administrator and individually, appealed to the Supreme Court, assign- 
ing errors. 
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Faircloth & Fisher and H .  Paul Strickland for plaintif, appellee. 
ATeill XcK.  Salmon, I .  R. Williams, and Ruark & Ruark for defend- 

ant floward, appellant. 

SCEIEKCK, J. We think the motions for judgment oE nonsuit lodged 
by the appellant mere properly disallowed. 

The issues submitted and answers made thereto were as follows: 
"1. Did the defendant E. L. Howard, as administra;or of the estate 

of &I. D. Felton, Sr.,  misapply assets of said estate by loaning $4,500 
thereof to  the Dunn Insurance and Realty Company, as alleged? 3 n -  
swer : 'Yes.' 

"2. If so, did the said K. I;. Howard connive and agree ~ v i t h  K, A. 
Townsend, as guardian of M. D. Felton, J r . ,  to conceal the existence of 
said note and the misapplication of said assets? Snsmer :  'Yes.' 

"3. What  amount, if any, is now due on said note? Ainswer : '$4,500, 
with interest from 13  January,  1920.' 

"4. I s  plaintiff's cause of action barred by the sil-year statute of 
liniitations? Answer : 'KO.' 

" 5 .  I s  plaintiff's cause of action barred by the thre1:-year statute of 
linlitations ? Answer : 'No.' " 

The most serious controversy centered around the second issue, and 
the answer to i t  was determinative of the case. I f  the second issue had 
been nnswered in the negative it vould have followed, as a matter of law, 
that the fourth and fifth issues should have been ans~vewd in the affirma- 
tive, and thereby have precluded the plaintiff's recovery. 

Among other allegations of fraud contained in the complaint is  the 
following: ". . . that the true condition of said estate was fraudu- 
lently concealed and withheld from the clerk of the Superior Court of 
Bladen County by said administrator, and that  the purported audit and 
approval of said account was fraudulently obtained, a ~ ~ d  that the order 
attempting to discharge said administrator and relieve his bond of fur-  
ther liability was likewise fraudulently obtained, . . ." 

J. C. Clifford, an  attorney, testified as a witness in  behalf of the de- 
fendant, and ( in  the absence of the jury) the follow ng question and 
answer were propounded to and made by him, whick. the court, over 
defendant's exception, excluded, to wi t :  

"Question: What  conversation took place, if any, between you, I<. L. 
Howard, and W. J. Davis, clerk of the Superior Court of Bladen County, 
a t  his office in Elizabethtown, when you and Mr. Howard went to see 
him with reference to  auditing the account of K. L. Howard, adminis- 
trator of M. D. Felton? 

"Answer: Mr. K. L. Howard and I went to see Mr. J. Davis, then 
clerk of the Superior Court of Bladen County, about tk~e last of Novem- 
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ber or first of December, 1919. We thereupon told him that  we were 
ready to settle and make final settlement of the estate, but that par t  of 
the estate was in  a note of the Dunn Insurance and Realty Company in 
the sum of $4,500, and the Pope note in the sum slightly in excess of 
$1,000, if I remember correctly, and certain postal certificates of the 
deceased, and that  if he insisted upon i t  we should wait until these were 
conrerted into cash to make the final report, and Mr. Davis asked me, 
especially, if I regarded the notes as absolutely solvent, and I told him 
I did. H e  asked me if the guardian was willing to accept these notes as 
cash, and I told him that  he was. H e  told me thereupon to report these 
as cash and make a final settlement and let the guardian take these notes 
and savings certificates. Accordingly, me prepared the final account." 

Since the plaintiff's case is based upon general allegations of fraudu- 
lent agreement and connivance between the administrator and the former 
guardian to conceal the existence of the loan and of the note given there- 
for in order, inter alia, to  deceive the clerk of the Superior Court and 
thereby obtain his discharge as administrator, we tliinli the excluded 
evidence was relevant to the issue, and competent as tending to prove 
that  the defendant had not decei~etl  or attempted to  deceive the clerk as 
to the existence of the note, but, on the contrary, had advised him of its 
existence. Fo r  the exclusion of this evidence there must be a new trial, 
and i t  is so ordered. 

I t  having been made to appear that  the defendant K. L. Howard has 
died pending this appeal, and that  Florence C. Howard has qualified as 
his executrix, it  is ordered, upon her petition filed in this Court, that  
said executrix be substituted as party defendant in lieu of K. I;. Howard, 
adiniriistrator and individually. Rules of Practice in the Supreme 
Court, x o .  37, 200 K. C., S l l  (836). 

Kew trial. 

DETIN, J., took 110 par t  in the collsideration or decision of this case. 

&I. E. RARISET v. NASH F U R K I T U R E  COMPANY. 

(Filed 22 January, 1036.) 

1. Pleadings D e- 
A demurrer admits the truth of a11 material facts properly alleged, 

and the demurrer cannot he sustained if the complaint, liberally con- 
strued, or any portion of it. l~resents facts sufIicient to constitute a cause 
of action. C. S.. 535. 
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R A M ~ E Y  v. FURSITURE Co. 

2. Segligrnce D a-Ordinarily, contributory negligence  anno not be taken 
advantage of by demurrer. 

Co~itributorq- ncgligcnce must he plentled in tlie ansn-t?r and proved on 
the trial. the burden on the issne being n11on tlefenclanl:, C. S., 523, :mil 
a demurrer to tlie complaint on the ground of contributory negligence will 
not be sustnirietl unless upon the face of the complaint ikself contributory 
negligence is Dntent and unquestionable. The distinction bct\vcrn iliotion 
to nonsuit under C. S., 337. and n demurrer to tlie corri~laint is pc~iiitcd 
out. 

3. Scgligence X c-Complaint alleging injuries sustninc.d by invitee in 
fall down rlrrntor shaft I~cld sufficient as against de~nurrer. 

[I]  t l l i ~  action to recover (lamages su~tniiicvl hy p1:lintiff IT-lien he cntcrctl 
(lcfr~nd:l~~t '% store as an i n ~ i t e e  and fell tlovn an c~levxtor \haft a t  the 
l w r  cntit~nce of tlie buildincr, tlie complaiilt i s  held wtficient to state a 
caucc of action against tlcfendnnt, and not to s11o11 nl)cn it5 face ~ w t c n t  
ant1 ~ inq~ic~t ionablc  contrib~ltorg neqliwncte and tlefcndnnt's clrmurrer 
t l ~ ~ r e t o  should hnve beell overruled. 

AP~E. IL  hy plaintiff f r o m  C l c m e n f ,  J., a t  , lugust Term,  1933, of 
IREDELL. R ~ ~ . e r s e d .  

Plaintiff stated liiq cause of action as  f o l l o ~ s :  
"2. T h a t  the  defendmit opcratr's a general fu rn i tu re  husiliess ill the 

s tore building o r  buildings located a t  125 V e s t  Broad  Street  i n  States- 
ville, I redel l  C o u n t y ;  tha t  said building or buildings 'ace a t  the r e a r  
thereof upon  a n  a l leyvay  n h i c h  is  generally used by the  public both as  
pedestr ia~is  and  i n  automobiles; and  t h a t  there is  a loading platforin 
ant1 entrance n a y  into the s tore building or builtlings r"ronting on said 
alleyway. 

"3. T h a t  f o r  some years p r io r  to  6 September, 1934, there was situ- 
ated immediately to the  r igh t  and well inside of the  rea r  entrance doors 
a shaft  i n  ~vhicl i  was located a n  e lcmtor  n-hich the  p l a i ~ ~ t i f f  is  informed 
and  believes was used to conley passengers a s  well a s  goods and  merchan-  
dise t o  and f r o m  the  various floors and  dep:n%ments of !,aid store, ~vhicl l  
shaft  was protected by  a sliding door or ga tc ;  t h a t  a t  some t ime prior  to  
6 September, 1934, tlie r e a r  of said building or  building;^ waq altered so 
tha t  t h e  r e a r  entrance doors Tvere m o ~ e d  eastward a distance of approxi- 
mate1,y ten feet, thereby placing tllem direcdy i n  f ron t  of tlie said ele- 
 ato or s h a f t ;  t h a t  the  entrance to  said elevator shaft  was changed so t h a t  
i t  opened directly into a n d  i n  f ron t  of said rear  entrance doors, ~vhereas  
formerly said entrance h a d  been on the left o r  ~ v c s t ~ v a r d  side of said 
s h a f t ;  t h a t  said sliding ga te  o r  door protecting the  entrance to said shaf t  
was r e m o ~ e d  and  replaced by t ~ o  lattice doors, n-hich opened outward 
f r o m  said shaf t  a n d  towards the  r e a r  entrance doors, a n d  were secured 
or  fastened to said shaft  i n  the  center of the entrance by means of two 
latches to which were fastened chains which h u n g  down on the outside 
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directly in front of the rear entrance doors of wit1 building or buildings; 
that  on the opposite side of <:lid .haft there vere  other lattice doors 
opening into the interior of said building or buildings from the shaft, so 
that there 71 as a clear T i ~ n  afforded from the rear ent rm~ce doors tllrougli 
wid  shaft into the interior of said building or ' r~u i ld ing~ ;  that n2ic.ri salt1 
rear mitrance doors vercX opened tlieg barely cltared the sliaft and 
thereby obscured and ohqtructed any entrance way into the int tr ior  of 
said building or buildings other than through the said shaft. 
''4. That  on 6 Septeniher. 1031, the plaiiit~ff tlid not kiiou or have 

cause to kno~v  of the ,mid alteratioiis and changes in said building or 
buildings as set forth in the nest preceding paragraph. 

"5. That  for a number of Fears prior to 6 September, 1034. it was, 
and at the date of filing of this cornplaint still is, the custom and usage 
of customers and other perions h a ~ i i l g  bu4neqs n i t h  the defcnclaut, its 
officers and employees to approach said building or buildings from the 
rear by said alleylray and to uce the rcar elltrance doors in entcrillg said 
building or building., and to uqc the same rncans in  departing tlicrcfroin, 
nhich  custom and usage was and i, nell  Bnonn to tlie defendant. 

" 6 .  That  on or about 6  Scl)tcinber, 1931, at about the hour of 4 o'clock 
in the afteruoon, the plaintiff, l l a r i i~g  busincus in the store of the defend- 
ant, apl~roaclicd the rear of said building or 1)uililings by said alleynay, 
stepped upoii tlic loading platfornl and approached tlie rear entrance 
door., vllicll at that  tinw nerc  ol~cn,  and as hereillbefore allegtd, ob- 
structctl and 01)scurctl the way of entrai~cc into the interior of said builil- 
ilig or buildiligy other tllali tlirougli said shaft. 

" 7 .  T11:tt at the t i~iie the plaintiff reached the lattice doors a t  the 
eiltrailcc of the sliaft the elelator hat1 been raised to the qecond floor, 
tht,rcly cau\iiig mid shaft to 1)e dark;  that the plaiutiff salr no n a y  to 
enter the interior of said buil(11llg or huil(li11gs except through ant1 by 
lncL;ili. of - ~ l ( i  1,rttit~t~ tloo~. ; t l ~ a  t 11e ,an tlic cl~nin* liai~ging froni t!le 
latclies on said doors, pulled the one on the right-liantl door arid opened 
said door; that hc took olie step forv arc1 and fc 11 a c?istance of 6 to 
feet into said shaft, landing on the cSoncrete floor a t  the bottom thereof. 
"S. That  tlic defendant knen,  or by the exerc~se of due care should 

hay(, linen ii, that said rear entrance doors T\ ere commonly used by the 
public in entering its place of business, and that the conditions and cir- 
cumst:liiccs surroundii~g said sliaft and its loeatiori constituted a, dan- 
gerous place and a hazard to persons entering its place of business by 
said rcar entrance doors, but 111 spite of such knowledge carelessly arid 
i~egligeritly omitted and failed to prouide adequate safeguards and means 
of m r n i n g  arid protection from such dallger and hazard to persoils n h o  
thus entered said place of business, but in fact inrited such persons to 
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seek to enter the interior thereof through said lattice doors at said 
entrance by reason of the view of the interior thereof through said 
doors and the said chains hanging on the outside of said doors of the 
shaft. 

"9. That the negligence of the defendant, as set forth in the next 
preceding paragraph, was the sole, direct, and proximate cause of the 
plaintiff falling into said shaft, by reason of which fall the plaintiff 
sustained injuries of a serious and permanent nature." 

Defendant filed answer denying the allegations of negligence, and for 
a further answer a i d  defense set up plea of contributory negligence. 

At the trial defendant demurred ore tenus ,  and the demurrer was 
sustained on the ground, as stated in the judgment, "that the complaint 
alleges negligence on the part of the plaintif which is a bar of his right 
to recover." 

From the judgment sustaining the demurrer the plaintiff appealed. 

A. (7. M c I n t o s h ,  A. B. R a y m e r ,  a n d  J .  Laurence Jone:r for plaintif f .  
J .  1,. Delaney  and  B u r e n  J u r n e y  for defendant .  

DEVIN, J. The defendant entered a demurrer ore t enus  to the com- 
plaint on the ground that it did not state facts sufficient to constitute a 
cause of action for that i t  affirmatively alleged contribiltory negligence 
on the part of the plaintiff. 

On a demurrer the statute (C. S., 535) requires that we construe the 
complaint liberally with a view tosubstantial justice between the parties. 
The demurrer admits the truth of all the material facts alleged, and 
every intendment is adopted in behalf of the pleader.. A complaint 
cannot be overthrown by a demurrer unless it be wholly insufficient. I f  
in any portion of it, or to any extent it presents facts sufficient to con- 
stitute a cause of action, the pleading mill stand. It must be fatally 
defective before it will be rejected as insufficient. S. v. T r u s t  Co., 192 
N. C., 246; Lee  v. Produce  Co., 197 N.  C., 714. 

At the outset in the case at bar the appellant rai:;es the question 
whether a demurrer to the complaint on the ground of contributory 
negligence will lie. 

To remove the uncertainty formerly appearing in the decisions of the 
Court as to whether the burden of proof should be impoiied on the plain- 
tiff to negative contributory negligence or oil the defendant to allege and 
prove it, the following statute was enacted (Acts 1887, ch. 33, now C. S., 
523) : "In all actions to recover damages by reason of the negligence 
of the defendant, where contributory negligence is relied upon as a 
defense, it must be set up in the answer and proved on the trial.'' 
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Consequently, i t  mould seem that  in order that  the defendant may 
avail himself of the plea of contributory negligence he must set i t  u p  
in his  answer. Failure to so d e a d  it would constitute a waiver. And 
when so pleaded i t  must be proven by the defendant by the greater weight 
of the evidence. 

I n  Rearney v. R. R., 177 N. C., 251, this Court sustained the refusal 
of the trial judge to grant  a prayer for instruction as to the negligence 
of plaintiff's employee, on the ground that  there was no averment in the 
anslier to support such a plea, which would be an allegation of contribu- 
tory negligence, and that the statute specifically required that  such plea 
should have been set u p  in the answer. 

And in IIardy v. Lumber Co., 160 N. C., 113, i t  was held (11. 123) 
that if defendant wished to rely upon plaintiff's negligence, i ts  defense 
should have been based on proper a ~ e r m e n t  in the ansmer. 

I n  Hood v. ~lf i fchcl l ,  204 N. C., 130, the judgment of the court below 
overruling a demurrer on the ground of contributory negligence was 
nffirnl~d. I n  that  caFe, X r .  Justice Connor used this language: "It is 
rarely the case that  the court can hold as a matter of law, upon the 
allegations of the complaint, or upon evidence offered by the plaintiff, 
that plaintiff, u h o  has been injured by the negligence of the defendant, 
cannot recover damages resulting from such injuries, because by his own 
negligence he contributed to his injuries." 

The  only case tha t  has been called to our attention in  nhich a de- 
murrer on the ground of contributory negligence has been sustained is 
Buryin v. R. R., 115 N. C., 673, where the plaintiff alleged in his com- 
plaint that  he jumped from a running train and was injured. 

A demurrer on the ground of contributory negligence was overruled in 
Parks v. Tanning Co., 175 N. C., 29, but Brown, J., speaking for the 
Court, cites the Bur,qin case, supra, as authority for the statement that  
where the contributory negligence of a plaintiff is patent upon the face 
of his complaint, i t  may be taken advantage of by demurrer. 

So  that  i t  must be held that  only vhere  on the face of the complaiut 
itself the contributory negligence of the plaintiff is patent and unques- 
tionable, so as to bar his recovery, will the court allow advantage to he 
taken thereof by demurrer instead of by answer, as required by the 
statute. 

Upon consideration of the complaint i n  the case a t  bar, me think the 
demurrer cannot be sustained on the ground stated by the court below. 

Nor can demurrer be sustained for failure to aIlege facts sufficient to 
constitute a cause of action for negligence on the par t  of the defendant. 

Plaintiff alleges he was injured while cttempting to enter defendant's 
store on business. Considering the complaint in the most favorable light 
for the pleader, as we are  required to do, we think he sufficiently alleges 



170  I N  THE SUPREME COURT. [209 

a negligent fa i lu re  of d u t y  on  the  p a r t  of t h e  defendar t  t o  a n  invitee, 
proximately causing h i s  in jury .  Hood v. Mitchell, 204 S. C., 130. 

I t  is, of course, well understood t h a t  whclre the plea of contr ibutory 
ncgligmce has  been set u p  i n  t h e  answer, notwithstanding the  burden of 
proof to  establish it is upon  the  defendant, motion tcl nonsuit under  
C. S., 567, m a y  be allowed when contr ibutory negligence of the  plaintiff 
is  established by  h i s  own evidence. Elder v. R. R., 1 9 4  N. C., 617;  
Davis v. J e f f r e y ,  197  N. C., 712. 

F o r  the  reasons stated, the  judgment of the  court be lov  sustaining the  
demurrer  mus t  be 

Reversed. 

THELMA SMITH, sr HER NEXT FRIESD, W. A. SMITH, v. PAUL MILLER 
AND JERRY SWAIM. 

(Filed 22 January, 1936.) 

1. Automobiles C c-Evidence held for  jury on  issues of negligence and  
proximate cause i n  this  action t o  recover fo r  injuries t o  child s t ruck 
by car  a s  she crossed highway t o  enter  school bus. 

Evidence that the driver of :i car going forty to forty-five miles an 
hour failed to slacken his speed or give any warning as he approached 
a group of children standing on the highway, some on one side and some 
on tllr other, waiting for a school bus driven in front of the car and going 
in the same direction, that  the drirer saw, or could hare seen in the eser- 
ciec of reasonable care, this situation, and that he strucE; and injured one 
of the children as she ran across the liiglmay to eiiter the school bus as 
it  stopped, i s  I ~ l d  suficient to sustain the allegations of negligence and 
proximate cause a s  a matter of la\\-. and defendants' motions for judg- 
ment a s  of nonsuit mere properly denied. C .  S., 2G21 146) .  

2. Principal and  Agent C a :  Automobiles D +Where agency is  ad- 
mitted, declarations of agent  held competent t o  prove t h a t  a t  t h e  
t ime agent  was acting within scope of employment. 

Where, in an nction aqainst the drirer of a car iiiflicting negligent 
injury and the owner of the car, the owner admits the fact of agency but 
denies that his agent a t  the time \\-as acting nithi11 the scope of his 
employment and in furtherance of the principal's business, testimony of 
declarations of the aqent immediately after the accident that  a t  the time 
lie was going after a newspaper for his employer is competent for the 
purpose of showing that a t  the time the agent was acting within the scope 
of his employment. 

APPEAL by  defendants f r o m  Rousseau, J., a t  September Term, 1935, of 

FORSYTH. Affirmed. 

T h i s  is  a n  action to recover damages f o r  personal in jur ies  suffered by  

the  plaintiff, a child six years  of age, v:hen she was struck and  knocked 
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down by an  automobile owned by the defendant J e r ry  Smaim, and 
driven on a State highway in Forsyth County, Kor th  Carolina, by the 
defendant Pau l  Miller. 

I t  is alleged in  the complaint that  the ~~ ln in t i f f  was injured by the 
negligence of the defendant Pau l  Xil ler  n l d e  he was driving an auto- 
mobile ovned by the defendant J e r ry  Swaim; that  a t  the time he struck 
and injured the plaintiff, the defendant Pau l  Miller was an employee of 
the defendant J e r ry  Swainl; and that  the said Pau l  Miller was driving 
the automobile owned by the defendant J e r ry  Swaim vhen  he struck 
and injured the plaintiff, In the performance of the duties of his employ- 
ment. 

I n  their answer the defendants deny that the plaintiff was injured by 
the negligence of the defendant Pau l  X l l e r ,  as alleged in the complaint; 
they a h i t  that  a t  the tinlc the plaintiff was struck and injured by the 
automobile, the defendant P a u l  Miller Tvas an  employee of the defendant 
J e r ry  Swaim;  they deny, h o ~ ~ ~ e r e r ,  that  the defendant I'aul X l l c r  was 
engaged in the performance of any duty as an  employee of the defcntlant 
J e r ry  Swaim when the automobile nhich  he n as d r i ~ i n g  struck and in- 
jured the plaintiff. 

The  action was begun and tried in the Forsyth Couuty court. At  the 
tr ial  issues submitted to  the jury mere ans~r-ered as follows: 

"I. Was the defendant Pau l  Miller the agent of his codefc~~tlant  J e r ry  
Swaiin and acting within the scope of and in the execution of his author- 
i ty at the time of the injury to the plaintiff, as alleged in  the complaint Z 
Answer : 'Yes.' 

"2. Was  the plaintiff Thelma Smith injured by the negligence of the 
defendants, as alleged in the complaint ? Answer : 'Yes.' 

"3. What  amount of damgges, if any, is the plaintiff cntitled to re- 
cover of the defendants? d n s n  er : '$2,500.' ,' 

From judgment that plaintiff recover of the defendants the sum of 
$2,500, and the costs of the action, the defendants appealed to the Supe- 
rior Court of Forsyth County, assigning errors i n  the trial. 

A t  the hearing of defendants7 appeal to the Superior Court, ~ a c h  and 
all their assignments of error on said appeal were overruled, and the 
judgment was affirmed. The defendants appealed to the Supreme Court, 
assigning errors in the rulings of the judge of the Superior Court on 
their assignments of error in said court, as shown by the record. 

Elledge CE W e l l s  for plaintiff. 
Slazcter CE W a l l  for defendants. 

COKXOR, J. Where, as i n  the instant case, there is evidence tending 
to show (1) that the defendant i n  an action to recover damages for 
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personal injuries suffered by the plaintiff was driving an automobile on 
a highway in this State at  a speed of from forty to forty-five miles per 
hour; ( 2 )  that while thus driving the automobile, ths defendant ap- 
proached a group of children, standing near the highway, some on one 
side, and others on the other side of the highway, and thus awaiting the 
arrival of a school bus which was approaching the children from the 
direction in which the defendant was driving, for the purpose of trans- 
porting the children to a public school which they were attending as 
pupils; and (3) that the defendant saw, or in the exercLse of reasonable 
care could have seen, the children in this situation, but did not slacken 
his speed and give warning of his approach by sounding his horn or 
otherwise, such evidence is sufficient as a matter of law to sustain the 
allegation in the complaint that the defendant was driving the automo- 
bile in violation of the provisions of C. S., 2621 (45), and was for that 
reason negligent. See Towe v. R. R., 165 N. C., 1, 80 S. E., 889; Xoore 
v. Powell, 205 N .  C., 636, 172 S. E., 327; Fox v. Barlow, 206 N .  C., 66, 
173 S. E., 43. I n  the last cited case it is said by Brogden, J.: "Expe- 
rience demonstrates that children of tender years in and about streets and 
highways are likely, in obedience to impulse, to run into and across such 
streets and highvays suddenly and without warning. Motorists must 
know and recognize this fact and govern thc>mselves accordingly, else the 
criminal and civil laws must be called upon to turn professor." The 
situation in the instant case mas such that the driver must have known 
as he drove into tlie group of children that some of thern would cross or 
attempt to cross the highway as soon as the approaching school bus 
stopped to take the children on as passengers. Every 'act and circum- 
stance in the situation that the driver of the automobile saw or should 
have seen indicated that it was the purpose of the children to enter the 
bus as soon as it stopped, and that the children on the east side of the 
highway must necessarily cross to the west side, where the bus would 
stop. 

Where there is evidence, as there was in the instant case, tending to 
show further that the defendant, while thus driving the automobile 
recklessly and without due caution for the safety of the children who 
were standing near the highway, awaiting the arrival of the school bus, 
which could then be seen by the driver of the automobile approaching 
the children, struck and injured the plaintiff, a child six years of age, 
and one of the group of children standing near the highway, as she 
started to cross the highway from the east to the west side, to enter the 
bus as soon as it stopped, such evidence is sufficient as a matter of law to. 
sustain the allegation in the complaint that the plaintiff was injured by 
the negligence of the defendant. 
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Whether or not, i n  the instant case, the negligence of the defendant 
Pau l  Miller was the proximate cause of the injuries suffered by the 
plaintiff was clearly a matter for the jury. The submission of the eri- 
dence to the jury as tending to establish the liability of the defendant 
Pau l  Miller in  this case was not error. and the motion of the defendants 
for judgment as of nonsuit was properly denied by the trial court. 
There mas no error in the ruling of the judge of the Superior Court to 
that effect. 

The defendant Jer ry  Swaim admitted in  his answer that he was the 
owner of the automobile which the defendant P a u l  Miller was driving 
when he struck and injured the plaintiff, and that a t  said time the said 
Paul  Miller was his employee; he denied, however, that at  said time the 
said Paul  Miller was driving the automobile in  the performance of any 
duty to him by reason of his employment. The defendant thus admitted 
the agency but denied that the act of his agent was within the scope of 
his authority, or in furtherance of the principal's business. 

The defendant objected to testimony offered by the plaintiff tending 
to show that  immediately after the plaintiff was injured, Paul  Miller 
said that at  the time he struck and injured the plaintiff with defendant's 
automobile, he was going after defendant's morning newspaper. 

This objection was overruled, and properly so. The testimony was not 
offered as eridence tending to show that Pau l  Miller mas an employee or 
agent of the defendant Je r ry  Swaim. The admission to that effect in 
the answer of the defendant had been offered in evidence by the plain- 
tiff. There was ample evidence tending to show that  Pau l  Miller habit- 
ually drove the automobile owned by the defendant Je r ry  Swaim as his 
employee. Therefore, Brown v. Wood, 201 N .  C., 309, 160 S. E., 281, 
has no application to the instant case. The testimony was offered as 
evidence tending to show that at  the time the plaintiff was injured by 
the negligence of Pau l  Miller, the said Pau l  Miller was acting within 
the scope of his employment by the defendant Je r ry  Swaim. I t  was 
competent and properly admitted for that purpose. There was no error 
in  the ruling of the judge of the Superior Court to that  effect. See 
B.l-ittailz, v. Westal l ,  137 N. C., 30, 49 S. E., 54. , , 

An examination of the charge of the trial judge to the jury discloses 
no error in the rulings of the judge of the Superior Court on defend- 
ant's assignments of error based upon exceptions to the charge. 

The judgment affirming the judgment of the Forsyth County court is 
Affirmed. 
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JEFFERSOS STASDARD LIFE ISSURBSCE COhIPAIVi V. GARRETT 
JIOREEIEAD ET AL. 

(Filed 22 January, 1936.) 

1. Evidence J a-Pmol evidence is not admissible t o  vary terms of written 
instrument. 

S o  verbal agreement between the 13arties to a \vrittm contract, made 
before or a t  tlie time of the esecution of such contract, is admissible to 
vary its terms or to contradict its provisions. The exceptions to the 
general rule are  ei1umer:tted and discussed by Stacu, C. J .  

2. Same-Testimony of verbal agreement t h a t  instrument  should not  be- 
come effective until  happening of condition held competent. 

The payee of a note instituted action :gainst the endorsers thereon. 
The note contained a s t i l ~ ~ l a t i o n  that the endorsers should be bound 
regardless of ~vlio did or 11110 did not endorse said instrument with them. 
Defendants allcged and offered evidence of a verbal agreement nit11 the 
payee's alter ego that the note should not be deliverecl until tnenty-five 
members of the fraternity executing the note had ~ndorsed  same, includ- 
ing a certain named member of the fraternity. Hcld: The agreement 
\I :IS as  to a condition precedent to the effecbti.i-eness of tlie instrumcnt and 
the terms of the endorsement, and eviclel~ce of the aqreclment \vas compe- 
tent a s  to all endorsers who had not participated or acquiesced in the 
delivery of tlic note or who had not ratified its ~lelivery prior to 
endorsement by twenty-five members of the fraternity, since as  to them 
the terms of tlie eiidorscment in conflict wit11 the rcrba nrreement never 
became effective. Tlie distinction is pointed c 11t n hen the instrvment 
becomes effective, ill which case its terms may not bz contradicted by 
parol. 

, ~ P P E A L  by clcfendants f r o m  Pless, J., a t  *iugust Term,  1935, of 
GUILFORD. 

Civil action to recorer f r o m  endorsers $4,700, balancc alleged to be 
due on a promissory note, executed by ,ilplia M u  B u i l i i n g  Corporat ion 
to plaintiff,  1 5  J Ia rch ,  1930, and  now owned and  held by  plaintiff. 

I n  the  spr ing  of 1930 t h e  Alpha  M u  chapter  of t h e  K a p p a  S i p a  
f ra te rn i ty  was desirous of building a chapter  houqe f o r  the  use of the  
f r a t e ~ n i t y  a t  Chapel  Hi l l .  Segot ia t ions  were h a d  wi th  the  Jefferson 
S t a n d a r d  Life  Insurance  Conlpany for  a loan of $5,000. "The financing 
of thc. arrangement," according to plaintiff's president, was "to be made  
with J o h n  Umstead." He was the  alter ego of the  plaintiff i n  the t rans-  
action. T h e  loan w s  to be secured by  deed of t rust  011 real  estate, and  
the understanding was tha t  the  no te  mould not be delivered un t i l  twenty- 
fire members of the f ra te rn i ty  had  endorsed it ,  including 31r. Charles  T. 
Woollen. Umstead, with knowledge of this understanding, and  a s  a 
p a r t y  to it, assisted i n  get t ing the signatures of the  f ra te rn i ty  members. 



N. C.] FALL T E R M ,  1935. 175 

Only seren endorsers were actually secured before the note was delivered, 
and Mr. Woollen was not among them. 

The  pertineut part  of the endorsement, appearing on the back of the 
note, is as follows : 

'(We, the undersigned endorsers of this note, . . . hereby agree 
to remain and continue bound for the payment of the principal and 
iuterest p r o d e d  for by the terms of this note, irrespective of and vSth- 
out regard to any agreement or agreements relative to other endorsement, 
or without regard to who, in addition to ourselves, may or may not en- 
dorse this note." 

The defendants tendered the following issue, ~ ~ l i i c h  was raised by the 
pleadi~igs arid supported by testimony duly proffered: 

"Was i t  a colitlition that the note surtl upon sllould not be delixered 
until 23 members of the fraternity had c.nclorsed the same, inc7luding 
N r .  Charles T. Woollen ?" 

The court declined to submit the issue, ruled out the defendants7 prof- 
fered testimony, directed a ~ e r d i c t  for plaintiff, and entered judgment 
accordiligly. 

Defentlants a p p ~ a l ,  assigning errors. 

STACY, C. J. The proffered testi~noiiy of the defendants was excluded 
upon the theory that it runs counter to the tcrms of their nr i t tcn  en- 
dorsement. T171~ite o. Fisher/es  Produc f s  C'o., 183 S. C., 228, 111 S. E., 
162; B a n k  ?I. Dardlnc, 207 N. C., 309, 177 S. E., 635. 

I t  is nell-nigh axlomatlc that no rerbal agreement k t n e e n  the parties 
to a ~vr i t ten  contract, made before or at the time of the execution of buch 
contract, is admissible to vary its terms or to contradict its pro\.~slons. 
D a ~ ~ s o i ~  v. IT7rzyht, 208 N. C., 418, 181 S. E., 264; Coral Gables c. A y ~ c s ,  
20s N. C'., 426, 131 S. E., 263; ( ' a r l f o n  o .  011 ( l o . ,  206 S. (I., 117, I72 
S. E., S b 3 ;  uccral l  ( ' 0 .  v. I Iol l is fer ,  186 K. C., 208, 119 S. E., I ;  R a y  v.  
Blachz~ell, 94 K. C., 10. ,Is against the recollection of the parties, whose 
nlenlories may fai l  them, the wr i t tm  vord  abides. 1T7c11ker 0. I-c'nfers, 
148 N .  C., 388, 62 S. E., 310. The rule ulidoubtedly malies for the 
sanctity and security of contracts. Thomas v. Carfere t ,  182 K. C., 374, 
109 S. E., 394; Uoushall zs. S f r o n a r h ,  172 -\T. C., 273, 90 S. E., 193; 
Eousseuu o. Cal l ,  169 N.  C., 173, 85 S. E., 414; Woodson v. Bccli, 151 
N. C., 1-14, 65 S. E., 751. 

On the other hand, there are a number of seeming exceptions, more 
apparent than real perhaps, as well established as the rule itself. Roe- 
b t d  v.  Carson, 196 N.  C., 672, 146 S. E., 708. The decisions are to the 
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effect that the rule which prohibits the introduction of parol testimony 
to vary, modify, or contradict the terms of a written irstrument, is not 
violated : 

First, by showing a conditional delivery of said instrument. Thomas 
v. Carteret Co., 182 N .  C., 374, 109 S. E., 384; Garrison v .  Machine Co., 
159 N. C., 285, 74 S. E., 821; Kernodle v. Williams, 153 K. C., 475, 
69 S. E., 431. 

Second, by showing failure of consideration. Williams v. Chevrolet 
Co., a d e ,  29; Chemical Co. v. Grifin,  202 N .  C., 812, 164 S. E., 577; 
Swi f t  & CO. v. Aydleft ,  192 N. C., 330, 135 S. E., 141; Pate v. Gaitley, 
183 N. C., 262, 111 S. E., 339; C. S., 3008. 

Third, by showing mode of payment and discharge as contemplated by 
the parties, other than that specified in the instrument. Bank v. Rosen- 
stein, 207 N .  C., 529, 177 S. E., 643; Kindler v.  Trust  Co., 204 N .  C., 
198, 167 S. E., 811; Wilson, v. Allsbrook, 203 N. C., 498, 166 S. E., 313; 
Stockton v.  Lenoir, 198 N .  C., 148, 150 S. E., 886; Bank v.  T/Vinslow, 
193 K. C., 470, 137 S. E., 320. 

Fourth, by showing that one, ostensibly a joint promisor or obligor, 
is in fact a surety. E'urr v.  Trull ,  205 N .  C., 417, 171 S. E., 641; 
Barnes v. Crawford, 201 N.  C., 434, 160 S. E., 464; Welfare v. Thomp- 
son, 83 N .  C., 276. 

Fifth, by showing that an instrument apparently under seal is a simple 
contract; provided there is no recital of a seal in the instrument, such as 
'(witness my hand and seal," and it is not required by law to be under 
seal. Williams v. Turner,  208 N.  C., 202, 179 S. E ,  806; Baird v.  
Reynolds, 99 N .  C., 469, 6 S. E., 377; Yarborough v. Monday, 14 N.  C., 
420. Of course, in any event, the maker mould have the burden of over- 
coming the presumption arising from the presence of a seal. 

Sixth, by showing the whole of a contract, only a palat of which is in 
writing, provided the contract is not one required by law to be in writing 
and the unwritten part does not conflict with the written. Dawson v.  
Wright ,  supra; Henderson v. Forrest, 184 N.  C., 230, 114 S. E., 391; 
Evans v. Freeman, 142 N .  C., 61, 54 S. E., 847. 

Seventh, by showing a subsequent parol modification, provided the 
law does not require a writing. Grubb v.  Motor Co., ante, 88; Fertilizer 
Co. v.  Eason, 194 N. C., 244, 139 S. E., 376; McKinny v. Mafthews,  
166 N .  C., 576, 182 S. E., 1036; Freeman v.  Bell, 150 N .  C., 146, 63 
S. E., 682. 

Eighth, by engrafting parol trust on legal title, provided the confi- 
dence or declaration is not one in favor of grantor. Jones v.  Jones, 164 
N. C., 320, 80 S. E., 430; Gaylord v. Gaylord, 150 N .  (J., 222, 63 S. E., 
1028; Avery v. Stewart, 136 N.  C., 426, 48 S. E., 775; Sykes v. Boone, 
132 N.  C., 199, 43 S. E., 645; Wood v. Cherry, 73 N .  C., 110. I n  such 
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case, clear, strong, and convincing evidence is  required. Speas v. Bank,  
188 C., 524, 125 S. E., 398; Coxe v. Carson, 169 N.  C., 132, 85 S. E., 
224; Lamb v. Perry, 169 N .  C., 436, 86 S. E., 179. 

I n  the instant case the defendants sought to show a contemporaneous 
oral agreement that  the note mas not to be delivered, or to become effec- 
tive as to them, until twenty-five endorsers had been secured. The trial 
court was of opinion that this evidence was in conflict with the written 
endorsement. Tlic position is correct as to any  endorser, if any, who 
participated in the delivery of the note or who acquiesced in its delivery 
prior to its e~idorsement by twenty-five members of the Alpha Mu 
fraternity, or who thereafter ratified such delivery. Thomas v. Carteret, 
supra. The moment the instrument became effective with the knowledge 
and consent of any endorser, it  was no longer open to him to contradict 
the terms of his nritteri endorsement. White  v. Fisheries Co., supra. 

But  with respect to those endorsers who, to the knowledge of plain- 
tiff's alter ego, never agreed or assented to a delivery of the note prior to 
its endorsement by twenty-five members of the fraternity, a differeut 
principle prevails, for, as to them, the terms of the endorsement never 
became effective. Building Co. c. Sanders, 185 N .  C., 328, 117 S. E., 3. 

"It  is fully understood that  although a written instrument purportiiig 
to be a definite contract has been signed and delivered, it may be shown 
by parol evidence that  such delivery was on condition that  the same was 
not to  be operative as a contract until the happening of some contingent 
event, and this on the idea, not that  a written contract could be contra- 
dicted or varied by parol, but that  until the specified event occurred, the 
instrument did not become a binding agreement between the parties." 
Bowser v. Tarry ,  I56 N .  C., 35, 72 S. E., 74. 

The  case of White  v. Fisheries C'o., supra, cited by plaintiff as con- 
trolling, is distinguishable by reason of the fact that  in the cited case 
plaintiff sought to recover for breach of a contemporaneous oral agree- 
ment, and set u p  the amount of his  note, nhich lie was compelled to pay, 
as the measure of damages. There was an endorsement on the back of 
the note in conflict with the alleged parol agreement. When a writteri 
instrument becomes effective, its terms may not be contradicted by parol. 
Until this time, however, its terms are riot operative. Kelly v. Olicer, 
113 N .  C., 442, 18  S. E., 698. Herein lies the distinction between the 
cases cited by plaintiff and the present case. "The parties to a written 
contract may agree that until the happening of a condition, which i s  not 
put in writing, the contract is to remain inoperativen-Anson on Con- 
tracts (Am. Ed. ) ,  318. T o  like effect are the decisions in Farrington 
v. 111cnTeil1, 174 N .  C., 420, 93 S. E., 957; Garrison v. Machine Co., 159 
N .  C., 285, 74 S. E., 821; Gaylord v. Gaylord, 150 N .  C., 222, 63 S. E., 
1028; Hughes v. Crooker, 148 N. C., 318, 62 S. E., 429; Aden v. Doub, 
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146 N. C., 10, 59 S. E., 1 6 2 ;  Pratt v. Chafin, 136 N. C 4  350, 48 S. E., 
765. "The m a n u a l  delivery of an instrument  may alwsys be proved to 
have been on a condition which h a s  not been fulfilled, i n  order  t o  avoid 
its eft'ect. T h i s  i s  not t o  show a n y  modification or  al terat ion of t h e  
wri t ten agreement, bu t  t h a t  i t  never became operative, and  t h a t  i t s  obli- 
gat ion never commenced"--Devens, J., i n  Wilson v. Powers, 1 3 1  Nass., 
530. 

T h e  defendants  lyere entitled, under  the  pleadings and  proof, to have 
the issue tendered by  them submit ted to  t h e  jury, with proper instruc- 
tions f rom the  court.  

I t  will be noted the  action is  between the original parties, and the  
question of contribution is not involved. 

N e w  trial.  

STATE v. SID LAR'GLEY, JR. 

(Filed 22 January, 1936.) 

1. Intoxicating Liquor G d-Evidence held sufficient t o  support directed 
verdict i n  this  prosecution for  possession of liquor fo r  sale. 

Evidence that  defendant had over a gallon of intoxivating liquor in a 
bedroom in the back of a filling station operated by him, together with a 
s i ~ h o n  and several empty bottles, and that  in the front room of the filling 
station there were several glasses smellinq strongly of  hisk key, and that  
clcfcncl:~nt had been seen passing pint b o t t l t ~  containing some n hite liquid 
to several customers of the station, and that he was arrested as  he came 
out of the back room with a pint bottle of whiskey in his hand is held 
sufficient to orerrule defendant's motion for judgment as  of nonsuit in a 
prosecution for possession of intosicating liquor for the purpose of sale, 
and under the presumption raised by such possession unler  the provisions 
of C. S., 3379 ( 2 ) ,  to support a directed verdict of guilty in the absence of 
evidence explaining such possession or showing that  i t  was lawful. 

2. Criminal Lam I j-Court may  direct verdict when t h e  uncontradicted 
evidence shows facts sufficient t o  establish gui l t  unde~.  valid statute. 

Where all the evidence a t  the trial of a criminal action, if believed by 
the jury, shows facts sufficient under the provisions of a valid statute in 
force a t  the time of the alleged crime and a t  the time of the trial to 
establish the guilt of defendant, and there is no evidence to the contrary, 
the court may direct a rerdict of guilty if the jury believe the evidence, 
since the credibility of the evidence alone should be submitted to the jury 
in such case. 

3. Intoxicating Liquor G e-Repeal s ta tu te  does not  affect provisions of 
C .  S., 3379, making possession of liquor for sale illegal. 

C. S., 3379, providing that  the possession of intoxicating liquor for the 
puryose of sale is illegal and that  possession of more than one gallon 
of intosicating liquor shall constitute prima facie proof of a violation of 
the f ta tnte  is still in force in nll the counties of the State, unaffected by 
ch. 403, Public Laws of 1933, the act of 1!)35 not being in conflict there- 
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nith, since it purports to repeal only the Turlington Act, Art. 8, ch. 66, 
C. 8.. T'ol. 111, and to provide for sale and possession in the desiqnnted 
counties only by the control boards therein provided for. 

SCHEXCK and DE~IN,  JJ., dissent. 
CLARKSOX, J., concurs in result. 

APPEAL by defendant from Cranmer, J., at  August Term, 1933, of 
NASH. N o  error. 

This is a criminal action in which the defendant x-as tried in  the 
Superior Court of Kash County de noco on a warrant issued by a justice 
of the peace of said county on I 1  August, 1935, and returnable to the 
recorder's court of xash County. At the tr ial  in the recorder's court, 
the dcfcndant was convicted, and from tlie judgment of said court he 
appealed to  the Superior Court. 

The criminal narrai i t  on nhich  the defeiidant was tried n a s  i ~ s u e d  on 
a complaint in nhicli it n a s  cliarged that  at and in  N a s h ~  ille To\viiship, 
S a s h  County, ATortli Carolina, on or about 11 August, 1935, Sic1 Lang- 
ley, Jr . ,  did unlanfully, villfully, and feloniously have in his possession 
about one a i d  one-half gallons of nhiskey for the purpose of sale, con- 
trary to the form of the statute and against the peace and dignity of t l ~ e  
State. 

A t  the trial, the State offered evidence as follons:  
W. C. Cook, a nltliess for the State, testified: "1: am a pol~ce  officer 

of the tovn  of Xashville, N. C. 011 11 -Iugust, 1933, I was golug donil 
the Rocky Mouut highway and saw a Model T Ford automobile sitting 
under the service station, which is located on the south side of said high- 
war,  about oue niile east from Naslirille. I t  is known as Clark's ~ e r &  " ,  

Station. T ~ v o  men were standing on one side of the automobile and t\yo - 
ladies nere  standirig on the other side. -1s I passed by I -an. t l ~ e  de- 
fendant put a pint bottle into a pocket of one of the men. 1 n e ~ l t  011 to 
lZocli~ hlount and later came back by the hervice station. I tlleii snn a 
trurli sitting under the shelter of the service station. I saw 3Ir .  Langley, 
the defendant, pass a bottle to the d r i ~ e r  of the truck, who ua.9 sl t t i~lg ill 
the cab. 1 came on to Xash~ i l l e ,  a i d  after talking with Sht>riff Urifill, 
we got a search na r ran t  and went back to tlie service station. K h e n  Tve 
went in, Mr. Langley was c o n ~ i i ~ g  from the back room of tlie senice  sta- 
tion with a pint of nhiskey in his lmnd. TVhen n c  ven t  into the back 
room, which was a bedroom, we found a stone jug with about o m  a11d 
one-half gallons of whiskey in it, and a siphon in the jug. We calile 
back into the front room, a i d  there found tn-o driiiliing glasses sitting on 
a counter, with the odor of nliiskey in thcin. The tlefeiidant told rile 
that  he operated the service station. 

"Thc bottle TT-hich I saw Mr.  Langley put into the man's pocket anti 
the bottle which I saw him pass to the man i n  the cab of the truck both 
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appeared to contain some white liquid, but 1 did not gel, close enough to 
swear whether it was whiskey or not." 

John H. Griffin, a witness for the State, testified: "I am a deputy 
sheriff of Nash County. Upon information which came to me, I ob- 
tained a search warrant and went down to  search the defendant's place 
on 11 August, 1935. As I went i n  I met Langley coming out of his 
bedroom with a pint of whiskey in  his hand. H e  was coming into the 
front room, which I reckon you would call the store room. There were 
three glasses sitting on the counter and they smelled strong with whiskey. 
There was a jug sitting i n  the window in the bedroom with one and 
one-half gallons of whiskey in it, with a siphon in  the jug with which 
to  draw the whiskey out. There were several empty bottles in both 
rooms of the place. That  i s  practically all I know about this case." 

The State then offered in evidence a jug of whiskey, a siphon, drinking 
glasses, and a bottle of whiskey, which were identified as the articles 
referred to in the testimony of the witnesses. 

At the close of the evidence for the State, the defendant moved that  
the action be dismissed by a judgment as of nonsuit. The  motion was 
denied, and the defendant excepted. 

N o  evidence having been offered by the defendant, the court instructed 
the jury as follows : 

"Gentlemen of the jury, if you believe beyond a reasonable doubt the 
facts to be as the evidence and testimony of the witnesses tend to show, 
you will find the defendant guilty." 

T o  this instruction the defendant i n  apt time excepted. 
The jury returned a verdict of guilty. From judgment that  he be 

confined in  the county jail for a term of six months, and assigned to 
work on the State highways, as provided by law, the defendant appealed 
to the Supreme Court, assigning errors i n  the trial. 

Attorney-General Seawell and Assistant Attorneys-Gsneral Aiken and 
Bruton for the State. 

Cooley & Bone for defendant. 

CONNOR, J. The  evidence a t  the tr ial  of this action .mas sufficient in 
its probative force to establish the fact, as alleged in the warrant, that  
on 11 August, 1935, at the service station located on a highway in Nash 
County and operated by him, the defendant had in  his possession more 
than a gallon of spiritous or intoxicating liquor. 911 the facts and 
circumstances shown by the evidence were sufficient to justify the infer- 
ence by the jury that  the defendant had such liquor in his possession for 
sale. This  was a reasonable and permissive inference without regard to 
any statutory presumption arising from the quantity of liquor in his 
possession, under the provisions of C. S., 3379 ( 2 ) ,  S. 11. Hammond, 188 
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N. C., 602, 125 S. E., 402. Indeed, what other inference, i n  the absence 
of any evidence tending to show the contrary, could a jury of intelligent 
men of good moral character draw from the facts and circumstances 
shown by all the evidence? 

There was no error i n  the refusal of the tr ial  court to allow defend- 
ant's motion for judgment as  of nonsuit. C. s . ,  4643. 

I f  C. S., 3379, is now and was in force in  Nash County on 11 August, 
1935, as  contended by the State, the fact, as shown by all the evidence, 
that  the defendant had in his possession a t  said time and place more 
than a gallon of spiritous liquor, was sufficient in itself to show that the 
defendant had such liquor in  his  possession for sale, and was therefore 
guilty of a violation of the statute. I n  such case, there being no evi- 
dence tending to explain such possession, and to show that  i t  was lawful, 
there was no error in the instruction of the court to the jury. S. v. Rose, 
200 K. C., 342, 156 S. E., 916. I n  S. v. Singleton, 183 N .  C., 738, 110 
S. E., 846, i t  is said:  ( ( I t  is error for the tr ial  judge to direct a verdict 
i n  a criminal action when there is no admission or presumption calling 
for an explanatioil or reply from the defendant." I n  the instant case, if 
C. S., 3379, is  applicable, there mas a presumption that  defendant had 
the liquor in his possession for sale. There is no evidence tending to 
show the contrary. 

Where all the evidence a t  the trial of a criminal action, if belieled by 
the jury, shows facts nhich are sufficient under the provisions of a valid 
statute in  force a t  the time of the alleged crime and at the time of the 
trial to establish the guilt of the defendant, and there is no evidence to 
the contrary, i t  is riot error for the trial judge to  instruct the jury that  
if they believe all the evidence and find the facts to be as the eridence 
tends to show, they should find the defendant guilty. I n  such case, only 
the credibility of the evidence should be submitted to the jury. I n  the 
instant case, the fact, as shown by all the eridence, that  the defendant 
had in his possession more than one gallon of spiritous liquor a t  his 
service station on a highway in Nash County, on 11 August, 1932, was 
sufficient proof of his unlawful purpose, if C. S., 3379, was then in force 
in  Kash County. 

C. S., 3379, is section 2 of chapter 44, Public Laws of North Carolina, 
1913, as modified by section 8 of chapter 97, Public L a n s  of S o r t h  
Carolina, 1915. I t  provides that  "it shall be unlawful for any persol!, 
firm, association, or corporation, by whatever name called, to have or 
keep in possession, for the purpose of sale, any spiritous, vinous, or malt 
liquors." I t  further provides that  proof of the possession of more than 
one gallon of spiritous liquor a t  any one time, whether i n  one or more 
places, shall constitute przma facie proof of a violation of the statute. 
The statute is constitutional and valid, S. v. Randall, 170 N.  C., 757, 86 
S. E., 1042, and is State-wide in  its application. I t  is now and has been 
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at  all times since i ts  enactment i n  full  force and effect in Nash County, 
and in all other counties i n  this  State, unless, as contended by the de- 
fendant, i t  has been repealed, amended, or modified by chapter 493, 
Public Laws of North Carolina, 1935, known as the Pasquotank County 
Liquor Control Act. 

I t  is provided in chapter 493, Public L a m  of Nor th  Carolina, 1936, 
that  if a majority of the qualified voters of Nash County, a t  an  election 
to be called by the board of county commissioners of said county, and to 
be held within sixty days from the date of its ratificat on, shall vote in  
favor of the sale of intoxicating liquors in said county under the provi- 
sions of said act, then and in that  erent tlie provision3 of Article 8 of 
chapter 66, of the Consolidated Statutes of S o r t h  Carolilia, Volume 111, 
knov 11 as the Turlington Act, shall not apply to S a s h  County, and that  
all laws or parts of laws inconsistent with the provisioii:, of said act shall 
be repealed. There is no prorision in said act espress y or by implica- 
tion repealing, amencling, or modifying C. S., 3379, IT-hich is not a part  
of or included n i th in  tlie provisions of tlie Turlingtoil Act. Only the 
provisions of the Turliugton Act have ceased to apply to S a s h  County, 
as the result of the favorable vote in said county with respect to the 
application of chapter 193, Public, L a m  of S o r t h  Carolina, 1935, to said 
coulity. There are no provisions of C. S., 3379, which are inconsistent 
with any provision of chapter 493, Public Laws of North Carolina, 
1932. The latter act does not authorize any person to jell or to have in 
liis possession for the purpose of sale, in Nash County, any spiritous, 
vinous, o r  malt liquors, which are intoxicating when used as beverages. 
Only the Nash County Alcoholic Beverage Control Bo,lrd, composed of 
t h e e  mcnlbcrs appoirited by the board of county con~niissioners of said 
county, may, under the provisions of the act, sell or havta in its possession 
for the purpose of sale spiritous, vinous, or malt liquors, in S a s h  
Cou11ty. 

We are of opinion, and so hold, that  C. S., 3379, is I ow and has been 
a t  all t i n m  silicc its e~iactment in full force and effect in Nash County, 
not~~ithstanclingg tlic provisions of chapter 493, Public Laws of Kor th  
Carolina, 1035. 

T l ~ c  judgment in this action is affirmed. 
S o  error. 

S C I ~ E X C I ~  and DETIS, JJ., dissent on the ground thax there was error 
i11 the charge of the court. The  evidence established o d y  a prima facie 
case for the State, and it should have been left to the jury to say whether 
i t  satisfied them beyond a reasonable doubt that  the defendant had 
intoxicatiug liquor in  his possession for the purpose of' sale. 

CLARKSON, J., concurs in  result. 
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ELJIIR'A G .  MORRIS A N D  THOMAS S. RIORRIS ET ITS. V.  EhIhfA hfORRIS 
mrBGGONER ET AL. 

(Filed 22 January, 1936.) 
I, Wills F h- 

Where a beneficiary under a will predeceases tlie testator, the devise 
or bequest to such beneficiary lapses. 

2. Wills E g- 
d 1)rorision in a devise to a sister and brother that if either should 

marry, tliclir liuiband or \life uhoultl have no Anre  or control of the pro1)- 
erty, is inoperative, since the law in such instance nould impose the right 
of dower and curtesy, respectively, on their lands. 

3. \Vills E b-1)evisces held t o  t a k e  life estate with remainder in  fee t o  
t h e  survivor uncler t h e  terms of this  will. 

Testatris dcrised all of her estate to a designated brother and sister, 
"to use as  they please so long as  they live." and thereafter prorided that 
if her mother should survive either of the beneficiaries she should share in 
the estate during her lifetime, and that the "last to survive shall share 
:dl the cstiite t o  use as they plcase." Testatrix' mothrr l~redcceased 
testatrix. There was no residuary clause in the will. I t  appeared that 
testatrix and her brother and sister named in the will lived together on 
the home place inherited from thc~ir father. until tlie brother married, and 
that he then moved to adj:~ccnt Innd. and that testatrix and 11cr sister, 
both unmarried, continued to live in the home place. and that all three 
worlied togetlirr in  nlaint:~inil~g the plt~ce and in dcfrnying living esyenses. 
H e l d :  Construing the mill in the light of the facts surrounding the testa- 
trix before. nt tlie time of, and after making the \rill, the brother and 
sister named in the will took a life estate in common, with remainder orer 
to the survivor, to the esclusion of other brothers and sisters of testatrix 
and their children. 

4. Wills E a- 
In  construing a mill. the primary purpose is to ascertain the intent of 

the testator as gathered from the instrument, talii~ig into consideration 
the nttelidmlt circumstances and the condition of testator and his family. 

5. Samc- 
A devise ~vi l l  be construed to be in fee unless it is p1:tinlg indicated that 

testator intended to convey an estate of less dignity. C. S., 4162. 

6. Same- 
Where a mill is susceptible to two constructions, one disposing of the 

entire estate and the other disposing of only a part, the courts will prefer 
the construction disposing of the whole estate. 

;IFI>EAL by defendants (other  than  L~JU C. Hes te r  and  her  trustee) 

f rom C'lc?neni, J., at X a r c h  Term,  1935, of FORSYTI~. Modified and 

affirmed. 
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M a n l y ,  H e n d r e n  & W o m b l e  and Elledge & W e l l s  for plaint i f fs ,  ap- 
pellees. 

Parr i sh  & Deal for defendants ,  appellants. 

SCHER'CX, J. Elmina G. Morris placed a deed of trust upon certain 
of the property which is alleged by the plaintiffs to Eave been deviscd 
to her under the will of Cyntha Ann Morris. This deed of trust is held 
by the trustee to secure an  indebtedness to Lou C. Hester. Question was 
raised by Mrs. Hester as to the sufficiency of her title. Whereupon the 
plaintiffs, as beneficiaries thereunder, instituted this action, alleging 
that said will gave to them a fee-simple title to the land involved, or, 
alternatively, a life estate in conimon therein, with remainder in fee to 
the survivor, and requested a construction of said will. 

T h e  defendants (other than Lou C. Hester and her trustee), who are 
the heirs a t  law of Cyntha Ann Morris, the testatrix, filed answer deny- 
ing that  said will gave to the plaintiffs any more than a life estate in the 
lands involved, and joined in the request for a construction. 

The defendants Lou C. Hester and her trustee filed answer in which 
they, in  effect, joined in the allegations and prayer for relief of the 
plain tiffs. 

The sole question before the court was the construction of the will of 
Cyntha Ann Morris, which, stripped of the formal parts, is i n  the 
following words : 

"Being of sound mind and knowing the uncertainty of life, I, Cyntha 
Ann Morris, do make my only and last will. I bequeath all my estate 
and future incomes to my brother and sister, Elmins  G. Morris and 
Thomas S. Morris, to use as they please so long as they l i ~ e .  I f  either 
marry, their husband or wife shall not share or have any control over 
any of my estate whatever. I f  my mother, Eljatha 2. Morris, is the 
longest to survive of these two beneficiaries, she shall share all of my 
estate her lifetime, after all my expenses and just and honest debts are 
paid. The last to survive shall share all the estate to ute as they please." 

The plaintiffs Elmina G. Morris and Thomas S. Mcrris contend that  
the will should be construed so as to declare that  they '(are the owners 
in feo simple of the property referred to, . . . or, alternatively, that 
they are the owners of a life estate in said property with the remainder 
in fee to the survivor." 

The appealing defendants, on the contrary, contend that  the mill 
should be so construed as to declare that the plaintiffs, "Elmina G. 
Xorris  and Thomas S. Morris are entitled to only a life estate in the 
property of which Cyntha Ann Morris died seized with the remainder 
in fee to the heirs at  law of Cyntha Ann Morris as their interests may 
appear." 
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His  Honor entered judgment declaring "that the said will of C p t h a  
Ann Morris shall be considered and the same is hereby construed to give 
to Elmina G. Morris and to Thomas S .  Morris an estate in fee simple 
in all of the real estate and personal property of the said Cyntha Ann 
Jforris," and taxed the costs against the appealing defendants. From 
this judgment the defendants, other than Lou C. Hester and her trustee, 
appealed to the Supreme Court, assigning as error the construction 
placed upon said will by the court. 

At the time she executed the will on 28 August, 1910, the testatrix, 
Cyntha Ann Norris, 1%-as unmarried. She had Iived all her life in the 
home place near Walkcrtown and lired there a t  the time of her cleatli. 
After her father's death many years before, when his real estate was 
being divided and the commissioners suggested that a division could be 
more easily acconlplished if t n o  of the children would take their shares 
subject to the dower interest of their mother, the testatrix and her 
brother, Thomas S. Morris, took their shares subject to the dower inter- 
est. The share given to the testatrix embraced the home place and the 
share given to Thomas S. Xorr is  embraced adjacent land. Cyntha Ann 
Xorris, the testatrix, and her brothttr, Thomas S.  Iforris, and her sister, 
Elmina G. Morris, for many years prior to the marriage of Thomas S. 
Xorris, lived with their mother in the home place. After the marriage 
of Thomas S.  Morris he moved to the adjacent land allotted to him upon 
the division of his father's estate. Elmina G. Morris has neTer married 
and n a s  62 years of age a t  the time of this trial. The mother of the 
testatrix died in 1918 and Elmina G. Norris  and Cyntha Ann Morris 
continued to live together on the home place with Thomas S. Xorris  
until his marriage late in  life, and then the testatrix and her sister, two 
nlaiclen ladies, continued to live on there together until the death of 
Cyntha Ann. The testatrix was the housekeeper, Elmina worked in the 
post office and taught school for a salary, and Thomas S. Morris worked 
about the place and, as Elmina testified, "We all worked there and all 
helped to bear the expenses-we all worked and put in for our living 
expenses and everything." 

The appealing defendants are brothers and sisters, nephews and nieces 
and grand-nephews and grand-nieces of the testatrix, together with their 
husbands and wives, and are forty-three in number. Tone of these 
lired nit11 the testatrix. The only persons mentioned in thc will are 
E l ~ n i ~ t a  G. Morris and Thomas S. Morris, and the testatrix' mother, 
Eljatha A. Morris. The will contains no residuary clause. 

Since Eljatha Morris, her mother, predeceased the testatrix, such life 
estate, or other estates as she may have taken under the will, lapsed and 
is eliminated from our consideration. 
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The words to the effect that  if either Elnlina G. Morris or Thomas S. 
Morris should marry  that their husband or wife should have no share 
or control of the property devised are void and must t ~ e  treated as  sur- 
plusage, since the right of dower and of curtesy attach as a matter of 
law to all lands of which the husband and the wife, respectively, are 
seized during coverture. 

While the clauses preceding it, standing alone, may have given to 
Elmina G. Morris and to Thomas S. Morris only a life estate as tenants 
in common, we think, and so hold, that  the final clause, "the last to sur- 
vive shall share all the estate to use as they please," when read in the 
light of the facts surrounding the testatrix before, a t  the time of, 
and after the making of the will, gaye to Elmina G. Morris and 
Thomas S. Morris a life estate in common with the remainder over i n  
fee to the survivor. 

This  construction is in accord with the principles enunciated in Her- 
ling v. Williams, 153 N. C., 231; Crouse v. Barham, 174 N. C., 460; and 
Ripley v. Armstrong, 159 N .  C., 158, to the effect that  the primary pur- 
pose in construing a will is  to ascertain the intention of the testator from 
the language used in  the will, and that  in ascertaining such intention 
consicleration should be given to  the condition of the testator and his 
family and to all of the attendant circumstances surroxnding the execu- 
tion of the will, and it follows C. S., 4162, which provides that when 
real &ate is devised to any person the same shall be construed to be a 
devise in  fee simple unless i t  is  plainly indicated that the testator in- 
tended to convey an  estate of less dignity, and is also in accord with the 
well recognized rule of construction that  "if . . . a will is suscep- 
tible of two constructions, by one of which testator disposes of the whole 
of his estate, and by the other of which he disposes of a part of his estate 
only, and dies intestate as to the remainder, the courts will prefer the 
construction by which the whole of the testator's estate i s  disposed of, if 
this construction is reasonable and consistelit with the general scope and 
provisions of the will." Holmes v. York, 203 K. C., 709 (712) ; Page on 
Wills (2d Ed. ) ,  Vol. 1, sec. 815, p. 1383. 

This case is remanded to the Superior Court that  the judgment therein 
may be modified in  accord with this opinion, that  is, so nlodifircl as to 
declare that  Elmina G. Morris and Thomas S. Norris  are the owners of 
a life estate i n  common in the lands described in  the complaint, with a 
remainder in fee therein to the survivor thereof. That  part  of the judg- 
ment taxing the costs against the appealing defendants is affirmed. 

Modified and affirmed. 
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S T A T E  r. C H A R L E S  C. H I S S O N .  

(Filed 22 January, 1936.) 

1. Paren t  and  Child A &Evidence held sufficient for  jury o n  charge of 
willful abandonment and  fitilurc t o  support minor child. 

Evidence tliat tlie prosecuting \vitncss and defendailt were married in 
another state and there separated, that  later defendant returned to the 
home of his parents in this State. and that prosecutill:: witness thercafter 
returned to live n i th  her ~mrents  residinq in the came city in this State, 
brinqing nit11 her her infant dauqhter born of tlie marriare. and that 
defendant refused to support said minor child althouqh rcpx~ted  clemailds 
nere  made on him after tlic parties had retnrned to the State, i s  lleld 
sufficient to o ~ e r r u l e  defendant's motion as of nonsuit in a ~irosecutitm 
for willful abanrlonmeiit and failure to support his minor chilli. C. S., 
4447, the amcndment of the statute by ch. 290. Public L a m  of 1923, pro- 
viding that the abandonment by the father of a minor child shall con- 
stitute a continuing offense. 

2. Same: Criminal Law D a-Offcnsc of willful abandonment and  failnre 
t o  support minor child held committed i n  this State. 

Eviileiicc that the prtsecuting witness and defendant nere ~narr ied in 
mother stnte and there scpnratetl, that later defendant returned to the 
home of his parents in this State and that the prosecuting nitness there 
after retnrncd to live with her parents rciiding in the came city in this 
State. brinring ni th her her inf:int tlnuchter ho111 after the marriaee, 
and that defendant refused to support said minor child although relieatcd 
demal~ds were made on h m  after thc pnrtics had returned to thiu State, 
is he7d to show tliat the offense of n ~ l l f u l  ahnndoilment and failure to 
supliort said minor child \ins committed by the defendant i11 this State, 
since the amendmrnt of C. S., 4447, by ch. 290, Public L a n s  of 1025, pro- 
vides that tlic abandonment by thr father of a minor child shall constitute 
:I continuing offc,nse, and tlcfei~dant's prayer for n directed verdict of 
"not guilty," based upon his contention that the offense if any, committed 
b;r defendant n:is committed in another State. was properly refused. 

DEVIK. J., took no part in the considcrntion or decision of this case. 

APPEAL by defe rdan t  f r o m  Sn~all,  J., arld a jury, a t  N a y  Term, 1933, 
of W a r m .  N o  error .  

T h i s  i s  a cr iminal  action, origiilally instituted in  the court of T. A. 
Henley, a justice of the peace for  Goltlshoro T o ~ ~ m s l l i p ,  TFTay1lc (lounty, 
F. C'.. I).\. a n - a r r a ~ i t  of arreqt issued 1)y >aid justice of t l ~ c  pc:lc2e 011 

information snori i  to before said justice of the peace and  charging tha t  
the d e f ~ n d a n t ,  "At and  i n  said county of Wayne,  Tow~ish ip ,  
on  or  about 13 March ,  1934, did unlavful lg,  willfully abandon his ~ v i f e  
and  child and  has  failed to  proricle a n y  support fo r  h i s  in fan t  child 
before or since birth, t h e  said child being the issue of the marr iage 
between affiant and  defendant." 



I N  T H E  SUPREME COURT. 

On the trial in the Superior Court the defendant was found guilty by 
a jury. Judgment was pronounced on the verdict, from which defendant 
excepted and assigned error. 

The testimony of the State's witness, Mrs. Winnie Hinson, was to the 
effect: She was raised in Goldsboro, K. C., and lived there with her 
father and mother. When she was married she was 17 years of age and 
was in Baltimore, Md., and married defendant in Elb13rt City, Md., on 
28 August, 1933-he was 20 years old. "I just went up there and we 
were married and I came back here." Defendant stayed with her until 
October, 1933. Their child, Christine Viola Hinscn, was born on 
3 January, 1934, and she came back to Goldsboro 22 February, 1934, 
bringing their child. Defendant came to Goldsboro 3n 24 December, 
1933, "to live as his home,'' and is living with his parents. "He hasn't 
given a penny to her since she was born or before. He has not given the 
child any clothes. He  has not given her any milk, and he has not given 
her any medicine. I wrote and asked him for some medicine and he 
wouldn't answer it, wouldn't send it or send the money to get it. I went 
to the store in Goldsboro, N. C., and asked him for medicine nhile my 
child was sick and he wouldn't give it to me. He  did not ever give me 
any. He  has never given me any provisions when I asked him for them. 
He has never given me anything for myself since we have been married 
escept four dollars. . . . I have seen him and hcd a conversation 
with him since I have lived in town. H e  came to see the baby ~vhile I 
was living on Slocumb Street, Goldsboro, N. C., wit'? my father and 
mother. . . . He came and asked me to live with him, in Goldsboro, 
N. C. He  was going to get a job that month. He  ssid that he would 
have lived with me a long time ago but for his daddy and brother, but 
said if he lived with me they would put him on the roacls. H e  has n e x r  
lived with me. He  did not go back. He promised to  come back that 
night, but he didn't come. . . . He did not come back. Since that 
time he has not provided any support for me. He  has not provided food, 
clothing, or money, or any of the necessities of life for this child. He 
has never denied that the child n as his. H e  admitted 1 hat the child was 
his in Goldsboro when he came to see me. . . . As a matter of fact, 
the wedding was the result of my necessity. At that time I was a girl 17 
years old, who has become pregnant and Charles married me to give my 
baby a father. That's the truth of it. . . . H e  said he would sup- 
port the child if it wasn't for his daddy, his parents. Said as far as he 
was concerned he would support the child. This conversation occurred 
that Sunday afternoon when the baby was about six or seven months old 
and he has not done anything at all of that sort. . . . I had another 
conversation with my husband other than the one that I testified to hav- 
ing had when I was on the stand a few moments ago. One night in  
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Goldsboro, N. C., my  sister and I went to walk. I saw him in a girl's 
house and I knocked on the door and he came out. I asked him to talk 
with me about the baby and he said he couldn't that  night because he 
was drinking, but that  he would talk with me Monday night; and he 
told me to meet him a t  the corner. I told him that I didn't want to meet 
him a t  the corner; but I met him and he asked me to go to the show with 
him. I told him I didn't want to go to the show. I asked him what 
he was going to  do about the baby. H e  cursed the baby and hit me then 
and said he didn't want to see the baby no more. I had my hands u p  
like this and he hit me on the hand. . . . This conrersation oc- 
curred on Walnut Street, Goldsboro, K. C., about 7 o'clock a t  night. 
. . . The baby a t  that  time was about 3 or 4 months old. I believe 
this conversation occurred since I testified before Mr. T .  A. Henley, the 
magistrate who conducted the preliminary hearing in this matter. . . . 
Any way, my husband has not furnished me or my  baby any support and 
hasn't lived with me since we have been back in  North Carolina." 

Defendant in apt  time requested the following prayer for instruction: 
"The court charges you, gentlemen, that all of the evidence tends to show 
that the acts of the defendant complained of by the State of North Caro- 
lina, and for which he stands charged with the crime of abandonment 
and nonsupport, as  alleged in the warrant under which he  has been 
trird, nere  comnlitted in  the State of Maryland and, therefore, there has 
been no offense committed by the defendant Charles Hinson in the State 
of North Carolina, and you, therefore, must return a rerclict of not 
guilty." T o  the refusal of the court to give the foregoing instruction, 
the defendant excepted and assigned error. 

The defendant introduced no evidence, but made numerous exceptions 
and assignments of error, and many to the charge of the court below. 
On the exceptions and assignments of error made by defendant he ap- 
pealed to the Supreme Court. 

Attorney-General Seawell and Assistant Bttorney-General A i k e n  for 
the  State .  

Scot t  B. Berkeley for defendant.  

CLBRKSOK, J. At  the close of the State's evidence the defendant made 
a motion in the court below (N. C. Code, 1935 [Michie], sec. 4643) for 
judgment of nonsuit. The court below overruled this motion, and in  
this we can see no error. 

The  defendant was charged with violating N. C. Code, 1935 (Michie), 
see. 4447 : "If any husband shall willfully abandon his wife without pro- 
viding adequate support for such wife, an$ the children which he may 
have begotten upon her, he shall be guilty of a misdemeanor : Provided, 
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that the abandonment of children by the father shall constitute a con- 
tinuing offense and shall not be barred by any statute of' limitations unti l  
the youngest living child shall a r r i re  a t  the age of eighteen years." 
Section 4417, C. S., by chapter 290, Public: Laws 1925. was amended by 
adding the follon-ing: "I'rovidetl, that  the abandonment of children by 
the father shall constitute a continuing oflcnse, and shall not be barred 
by any statute of limitations until the youngest living child shall a r r i w  
at the age of eighteen years." S. v. Bell, 184 X. C., 701. 

I n  8. u.  Jones, 201 S. C., 424, a t  pp. 425-6, i t  is said:  "The object of 
the statute is to enforce the obligation, not by subjecting the fatller to a 
civil action a t  the instance of the children, but by the infliction of pun- 
ishment for his  dereliction. I t  ~vould be a plain evasion of the legisla- 
tive intent to hold that  by suffering the penal conseqences of a single 
violation of the statute tlic defendant could consign his destitute cllildren 
to the embrace of charity and thus absolve lii~nself from liability to fur-  
ther prosecution. Wliarton defiim a continuing offense as a transaction 
or a ~ e r i e s  of acts set on foot by a single impulse, ant1 operated by an  
uliinterriiittclit force, no matter ]low loiig a time it nmy occupy. Crim. 
l'len~lillg, 474. I t  is all ofl'ense which continues da,? by day. S. z3. 
l l a i z i z o n ,  168 S. C., 215; 8. c. Beam, 181 K. C., 397 The statute in 
csl~ress terms constitutes the abandonment of childrer bv the fatller a 
coiitinuiilg offense. The prosecution of ail offense of this ~ i a t u r e  is a 
bar to a subsequelit prosecution for the same offeuse charged to have 
been committed a t  ally time before the institution of the first prosecu- 
tion, but it is not a. bar to a subsequent prosecution for continuing the 
ofTease thereafter, us this is a new violation of the law. 1 6  C. J., 268, 
see. 147. This general principle is fortified by the distinct provision 
that  tile statute of limitations sliall not bar prosecution u ~ i t i l  the young- 
est liviiig child shall arrive a t  tlie age of eigliteell J-ear:,." 
In S. v. Cool;, 207 S. C., 261 (262), we find: "The vo rd  'willfully' 

as used in the statute under which the d ~ f e n d a n t  Wa:j charged is used " 
with the same import as in the act relating to  willful abandonment of 
wife by hushand, C. S., 4447, and n h a t  is said in tile case of S. c. Falk- 
ner, 182 S. C., 793, as to the effect of the use of the xo rd  'willful' in a 
criminal statute is here applicable. I n  that case the present Chief  Jus- 
tice says : 'Willfulness is  an essential element of the crime, and this must 
be found by the jury. Tlle issue, upon an  indictment for a ~ i o l a t i o n  of 
the present law, is the alleged guilt of the defendant. H e  enters 011 the 
trial with tlie co~nmon-lan- presumption of innocence in his favor. TVhen 
tlie State has slio~vn an  abandoiiment and the defeiidant's failure to pro- 
vide adequate support, the jury may infer from these facts, together ~ v i t h  
the attendant circumstances, and they would be warranted in  finding, if 
they are so satisfied beyond a reasonable doubt, that  it  liad been done 
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intentionally without  just cause or  legal excuse, i.e., willfully. S. v. 
Taylor, 175 K. C., 833.' To the  same effect a r e  the  more  reccnt cases of 
S. T .  Johnson, 191 N. C., 378; S. v. Yelve~ton, 196 N .  C., 6 4 ;  S, v. 
Roberts, 197 N. C., 662." S. 2'. Parker, ante, 32. 

F r o m  a careful  examinat ion of the  ~vhole  record, me t h i n k  the court 
belov- tried t h e  case i n  confornlity n i t h  the s tatute  on the subject and 
thc  deciiions of th i s  Court.  T e  do not th ink  t h a t  the  exceptions and  
assignments of error  to the judgment, refusal to  give instructions prayed 
for  by  defendant, and  those made t o  the  charge of the court  below can 
be sustained. 

011 the record ~ v c  sec no prejudicial  or re\ersible error .  
No error .  

D E ~ I K ,  J., took no p a r t  i n  the consideration or  decision of this  case. 

STATE v. ADAM LEWIS. 

(Filrd 72 January, 1936.) 

1. Homicide B a-Evidence hr ld  sufficient fo r  jury on  question of pre- 
nirditation a n d  deliberation. 

Evidence that defendant welit to the home of deceased and her sister, 
quarreled n i th  them and assaulted them with a poker, and n a s  dis- 
armed, that later on the same afternoon hc ven t  ill bearch of deceased, 
or her sister, and qtated. "If I sllould llapl~en to go bacli up the road not 
to tell nobody nlirre I am going," that he 1)urrued cleceasecl's sister out 
of the housc of a neighbor nit11 a hammer, and quarreled wit11 dccpnied 
and her s ~ s t e r  in the middle of the street, and that  as  deceawd turned 
to leave the scene, lie curzrd her in ~ e s l ~ o n s e  to some remark uttcred by 
her, and struck her nit11 the hammer and continued to hit her until she 
\ \as dead, i s  71(7d sufficient to be iuhmitted to the jury on the question of 
premeditation and deliberation. 

2. Same: Homicide G d-Flight is  not evidence of prenieditation and  
deliberation. 

Although flight of defendant after commission of the crime is a compe- 
tent circumstance to be considered by the jury in connection with other 
circumstances as  an imphed admission of guilt, in a prosecution for 
homicide, flight is not eridence of premeditation and deliberation, and 
where, upon ~ r o f f e r  of elidence by the State relating to the search for 
defendant immediately after the commission of the crime, the court 
admits the evidence over defendant's objection, remarking a t  the time 
that he thought i t  competent on the question of premeditation and malice, 
a new trial mill be awarded defendant on appeal, although the charge of 
the court to the jury correctly states the law relating to the scope of 
such evidence. 
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APPEAL by defendant from M c E l r o ~ ,  J., and a jury, a t  March Term, 
1935, of GUILFORD. New trial. 

The defendant was tried on a bill of indictment for the murder of 
Jemima Peoples, on 20 February, 1935. The jury returned a verdict of 
murder in the first degree mith a recommendation for mercy. Defend- 
ant was sentenced by the court below to death as provided by law. 

The evidence on the part  of the State was to the effect that  Jemima 
Peoples was a single woman, 26 years of age, living with her father, 
Dock Peoples, at  Terra Cotta, a colored community on ]%ailroad Avenue, 
outside the city limits of Greensboro, N. C. The eaidence is to the 
effect that on the afternoon of 20 February, 1935, about 3 o'clock, Adam 
Lewis, the defendant, killed Jemima Peoples, in a strecLt near her home 
at Terra Cotta. That  the defendant went to the home of the deceased, 
and a short distance before reaching the home had a conversation with 
one C'olumbus Ramley, a colored man. That  when the defendant reached 
the home of Jemima Peoples, that  he went in  where her sister Elnora 
Peoples was preparing a meal; and soon after that the defendant began 
to question Elnora Peoples where she was on Monday night, whereupon 
she told him that she mas at home, and that when he asked Jemima 
where Elnora was that she said that  she was at  home; and that the 
defendant at  that  time told them both they were liars and threatened to 
hit Elnora with an  iron fire-poker, but that they took the poker out of 
his hand. That  thereafter Elnora left her home and went to the home 
of one Anderson Watkins, a distance of about 200 yards, and there con- 
cealed herself upstairs in the residence; that the defendant and the de- 
ceased, Jemima, remained at  her home a short time and the defendant 
picked up  a hammer at  the Peoples' home and thereafter went in search 
of Elnora Peoples, who had been his sweetheart for some two years. 
That  he went to the home of Anderson Watkins and inquired about 
Elnora, and was told that she was not there, and that the defendant went 
beyond the Anderson Watkins home and not finding the said Elnora 
Peoples, returned to the home of Anderson TVatkins and went through 
the house, but did not find Elnora. At that time Jemima Peoples had 
arrived at  the home of Anderson Watkins and she and the defendant 
walked from the Anderson Watkins home to the centel. of the street or 
roadway. Tha t  Jemima Peoples said something to the defendant, "they 
stopped, she went to turn around, and as she mas tulning around the 
defendant qaid: 'God damn you, you is, is you?' and hit her mith the 
hammer." (Another version was that  before he hit her she said : "I will 
tell my father.") That he drew hack the hammer with his hand and as 
he di1.l this the said Jemima Peoples mas in the act of turning away from 
him, and that he hit the said <remima Peoples in the head with the 
hammer, and she immediately fell to the ground, and that the defendant 
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continued to  hit the said Jemima Peoples in the head with the hammer 
several different times until she was dead. Soon thereafter Adam Lewis 
went into the woods nearby and was not seen any more until about mi& 
night that  night. The  defendant appeared a t  the home of one Roosevelt 
Eccles, in vhose home defendant has been residing in Terra  Cotta, and 
that upon being apprised of what he did on that  afternoon denied that 
he knew anything about the killing. H e  stated to the sheriff and some 
of those with whom he came in  contact that  he had no recollection of the 
e ~ e n t  of the slaying of Jemima Peoples, but that  he did remember going 
to the home of the said Jemima Peoples on 20 February, 1935, and drew 
some water and did some other chores, and remembered meeting Colum- 
buq Rawley, but did not remember having any quarrel mith the deceased 
or altercation with her or her sister, Elnora. 

The  defendant was examined by Dr.  J. Wesley Taylor, an  expert, a 
specialist i n  mental and nervous diseases, residing in Greensboro, N. C., 
and the examination by him and Dr .  R. M. Buie, the county health 
officer of Guilford County, revealed that tlie dcfenclant is an epileptic, 
and that  Dr .  Taylor testified that  while a person is suffering from an 
attack of epilepsy he does not have any recollection of ~ v h a t  he does, 
nor does he have sufficient mentality to know the character and quality 
of his act, and to  know the difference between right and wrong, and 
that  a per3on during that time might fall prostrate and have no use of 
his body, or that he might continue to move around, walk and talk and 
act appare~it ly as other persons, but mould not have any recollection of 
what he did while under the attack of epilepsy. 

The defendant made numerous exceptions and assignments of error 
on the trial, and appealed to the Supreme Court. The  material one d l  
be considered in the opinion. 

At forney-General Seawell and Assistant Attorneys-General Aiken and 
Bruton for the Stute. 

Frank L. Paschal for defendanf. 

CLARI~SOK, J. At  the close of the State's evidence and a t  the close of 
all the cridence, the defendant made motions in  tlie court below for jndg- 
mcnt as in case of nonsuit. (S. C. Code, 1935 [Michie], see. 4643). 
The court below overruled these motions, and in this we can see no error. 

"In order to constitute deliberation and premeditation, something more 
must appear than the prior existence of actual malice, or the presump- 
tion of malice x~hich  arises from the use of a deadly veapon. Though 
the mental process may require but a moment of thought, i t  must be 
slionn, so a i  to satisfy the jury beyond a reasonable doubt that the pris- 
oner weighed and balanced the subject of killing in his mind long enough 
to consider the reason or motive which impelled him to act, and to form 
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a fixed design to kill in furtherance of such purpose or. motive. 8. v. 
l'lzomtrs, 118 N. C., 1113. Premeditation is thought beforehand for any 
length of time, however short. The intent to kill i n  cther degrees of 
unjustifiable homicide, but to constitute murder in the first degree that 
intent must be formed into a fixed purpose by delibe-ation and pre- 
meditation. The statute simply divides murder into two classes; murder 
with a specific premeditated and deliberate intent to take life being 
murder in the first degree; murder without such intent being murder 
in  the second degree." Jerome's Criminal Code and Digest of N. C. 
(5th Ed.) ,  p. 466. S. v. Bittings, 206 N. C!., 798. 

I n  S. v. Cagle, ante, 114, i t  is said:  "Defendant's motion for nonsuit 
was properly denied. As was said in  S. v. Johnson, 1.84 K. C., 637: 
T e  could not nonsuit the State, . . . for when there is a killing 
with a deadly weapon, a s  there was in this case, the law implies malice, 
and i t  is, a t  least, murder in  the second degree, and the burden then rests 
upon the prisoner to satisfy the jury of facts and circumstances in  miti- 
gation of or excuse for the homicide, the credibility of the evidence, and 
its sufficiency to produce this satisfaction b&g for the jury to consider 
and decide.' " 

There is ample evidence of premeditation and deliberation. The evi- 
dence, before the defendant welit to the house of the deceased: "If I 
should happen to go back up the road not to tell nobody where I am 
going." H e  attempted to assault the two women with a fire-poker and 
they disarmed him, and his question in  wference to what time Nora 
l'coples came home and on being told saying "both of us mas telling a 
lie." 

S o r a  Peoples leaving the house with defendant pursuing her with a 
haliiiuer, which he had at  the time; his striking Jemima in  the head 
when she was turning around and continuing to hit her with the hammer 
in the head after she had fallen, until she was dead, and his expressions 
at  the time were sufficient to be submitted to the jury cn premeditation 
and deliberation. 

J. S. Phillips, sheriff of Guilford County, testified that  he was a t  the 
scene of the killing immediately after, about 4 o'clock. Tha t  he at  once 
commenced a search for defendant, with 10 or 15 officers, '(scoured the 
whole community. . . . There were a number of colored people 
helped us as well as white, about 25 or 30, I expect, all told. Q. Did 
you know how fa r  up  and down the railroad track you looked, Mr. Phil- 
l ips? (Objection by the defendant for that i t  is immaterial). The 
Court : I think i t  is competent in determining premeditation, and it is 
competent to show malice. Answer: We looked not only on the rail- 
road, but the whole surroundings there, and some of the colored people 
came to our assistance, and they went and looked for him." Exception 
and assignment of error by defendant was made to the ,i b ove. 
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I11 8. r. Sfczcart, 189 N.  C., 340 (047), i s  the following: "Flight, it i i  
true, is not in itself an  admission of guil t ;  but, when established, it i- a 
fact which, together with a series of other circumstances, may be asso- 
ciated nit11 the fact in issue as, in the relation of cause and effect, to 
lead to a satisfactory conclusion. Considered in  i ts  proper cetting and 
in its relation to other parts of the charge, the instruction complainctl 
of, as v e  understand it, imports only this-that the jury might consider 
e~ idence  of flight in connection xrith other circumstaricer in passing 
upon the queqtion whether the combined circumstances nere  tantanlourit 
to an  implied admission of guilt, and not that flight per se constitute3 
such an admission or raises a presumption of guilt. TThen so consitl- 
ered, the instruction is in accord with the authorities in this jurisdiction. 
S. v. T a t e ,  161 X. C., 280; S. c. Hairston, 182 N .  C., 851. II is  Honor 
took care to say that neither flight nor attempted corlcealmcrlt created 
a presumption of premeditation and deliberation. S. v. Fosfer, 130 
N.  C., 666." S.  v. Sterle, 190 N. C., 506 (511). Flight is a circuin- 
stance to be wbmitted to the jury. S. v. Law~*ence,  196 N. C.,  562 
(577) ; S. v. Bittings, supra ( 8 0 3 )  ; 5'. v. Beard, 207 N. C., 673. Flight 
is subject to explanation. S. v. ,llull, 196 S. C., 321. 

This Court has said in  several cases, including the above cases, that  
flight is not evidence of premeditation and deliberation. S. v. Collins, 
189 N. C., 15 (20).  

The able, painstaking, and learned judge in  the court below tried the 
case with uriusual care. The  charge corered erery aspect of the contro- 
versy, a i d  the law applicable to the facts was fully given. This is all 
so, but we think, under the authorities, that flight is  no evidence of pre- 
meditation and deliberation. What  x a s  said by the court below mas 
prejudicial and reversible error. 

Fo r  the reasons given, there must be a 
Xew trial. 

L. R. POKELL, JR., AND HESRP W. AXDERSON, RECEIVERS OF THE SEA- 
BOARD AIR LINE RAII,WAT COMPAKP, v. HAMLET ICE COMPANY, 
A CORPORATION. 

(Filed 22 January, 1936.) 

Railroads C d-Licensee may not be ejected when occupancy of right of 
way is not reasonably necessary for railroad purposes. 
h licensee may not be ejected from the right of way by a railroad com- 

pany when occupancy of the right of way is not reasonably necessary for 
railroad purposes and the demand of the railroad company is not made 
in good faith in the honest exercise of judgment, and where, in an action 
in ejectment by a railroad company against a licensee operating an icing 
platform on the railroad right of Kay, the defendant alleges that it had 
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satisfactorily serviced refrigerated cars from its platform for over a 
decade, that same was built a t  great expense according to specifications of 
the railroad and a fruit express company, a customer of the railroad, 
and that the demand of the railroad company that defendant vacate the 
right of way was not made in good faith, but in order to destroy defend- 
ant's business or force it to sell same to a competitor 01- the express com- 
pany at a grossly inadequate price, and that the demaid was made pur- 
suant to a conspiracy between the parties, and that possession was not 
sought for bowa fide railroad purposes, i t  i s  held to state a defense to the 
action in ejectment, and the action of the trial court in striking out the 
allegations of such defense upon motion was error. 

STACY, C. J., dissenting. 

APPEAL by defendant from order striking out further defense con- 
tained in answer, entered by McElroy, J., at September Term, 1935, of 
RICHMOND. Reversed. 

Varser, McIntyre d Henry and Fred W .  Bynum flw plaintiffs, ap- 
pellees. 

Smi fh ,  Wharfon (e. Hudgins for defendant, appellant. 

SCHENCIO J. This is an  action, instituted by the plaintiffs, to recover 
the possession of two tracts of land 100 feet wide, upon which is  located 
the railroad tracks of the Seaboard Ai r  Line Railway Company, one of 
which tracts the plaintiffs allege the plaintiff railway company on7ns in 
fee simple, and over the other it owns a right of way or easement for 
railroad purposes. The  plaintiffs further allege that  the defendant is in 
the unlawful possession of a portion of each of said two tracts of land, 
and notwithstanding demand has been made upon i t  to  vacate said 
premises, i t  refuses so to do. 

The  defendant denies the plaintiff railway compan,yJs ownership of 
title and easement in the respective tracts of land;  and for further 
defense alleges, in substance, that  in 1923 it was con~pelled by ,the Sea- 
board Air  Line Railway Company, under penalty of losing its business 
with the railway company and the F ru i t  Growers Express Company, to 
erect its present ice plant i n  the town of Hamlet, adjacent to  the tracks 
of the railway company; that  said plant was erected at an  expense in  
excess of $200,000, and that  as a part  and parcel of said plant i t  con- 
structed an  icing platform partially upon the right of way of the rail- 
way company, a small portion of the same being upon the tract  of land 
alleged to be owned in fee simple by the railway company; that  said 
platform was erected according to specifications furnished by and a t  the 
place designated by the plaintiff railway company and the F ru i t  Growers 
Express Company, and is what is  known as "a forty-var length island 
platform"; and that  since its erection in 1923 said platform has been 
used in connection with refrigerating cars for said railway company and 
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its customers, more particularly the Frui t  Growers Express Company; 
that in 1928 the Seaboard Air  Line Railway Company, the Frui t  Grow- 
ers Express Company, and the Mountain Ice  Company, all of which 
had mutual and interlocking business interests, formulated a plarl for the 
Mountain Ice Company to locate an icc plant a t  Aberdeen, 25 miles 
north of the defendant's plant, and pursuant to this plan the F ru i t  
Growers Express Company and Mountain Ice Company entered into a 
long-term contract for the purchase and delivery of a large quantity of 
ice per annum, which contract became burdelisome to the express com- 
pany, and the express company became desirous of being relieved there- 
from, and also ctesirous of obtaining the lucrative business of the de- 
fendant for the Mountain Ice Company; and that  the Seaboard Air  Line 
Railway Company, Frui t  Growers Express Company, and Mountain Ice 
Company conferred and consummated an agreement to the effect that  
the plaintiff railway company moulcl demand that the defendant snrrcri- 
der possession of the ground upon which the defendant's icing platform 
stands, and thereby force its removal or sale to the Xountain Ice (?om- 
pany and/or to the Frui t  Growers Express Company, a t  a ridiculously 
low and inadequate price; and that  pursuant to this agreement, which in 
law amounted to a conspiracy, the plaintiff railway company niatle tle- 
mand for the uossession of the t v o  tracts of land described in the com- 
plaint;  that  such action was not for the purpose of getting possession of 
the land for bona fide railroad purposes, but for the false and frauJulent 
purpose of destroying the busineqs of the defendant, or forcing it to sell 
its icing platform to the coconspirators of the plaintiff railway company, 
the F ru i t  Growers Express Company and the Mountain Ice Company. 

The  court, upon motion of the plaintiffs, ordered stricken from the 
answer the further defense, and the defendant excepted and appealed, 
and the relevancy of the allegations contained in  the further defense is 
the sole question presented to us for consideration. These allegations 
are to the effect that  the plaintiff Seaboard Air  Line Railway Company, 
the F ru i t  Groners Express Company, and the Xountain I ce  Company 
planned, schemed, and conspired to destroy the business of the defendant, 
or to force the defendant to sell its business to the coconspirators of the 
plaintiff railway company at a grossly inatlequatc price, and that as a 
result of and as a part of said conspiracy the plaintiffs  ha^-e made de- 
mand and brought this action for the possession of the tracts of land on 
which the dcfelidant located and constructed its icing platform under the 
direction of the plaintiff railway company, and where the defendant has 
operated the icing platform satisfactory to said railway company aud its 
customers since 1923 ; and that said possession is not sought for bona fide 
railroad purposes, but for the unla~vful  and fraudulent purpose of de- 
s t ro~ ing ,  or taking without adequate compensation, the business of the 
defendant. 
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I t  is said in I Iodges v. R. R., 196 N. C., 66 (68) : "In the absence of 
a finding, supported by evidence, that the use and occupancy of its right 
of w q  is not necessary for railroad purposes, and that  such use is in bad 
faith. and not the result of an honest exercise of its judgment, the courts 
v i l l  not interfere with such use and occupal~cy." I t  ~vould seem tliat the 
conwrw of this proposition is true, that  is, when there is a finding sup- 
ported by eridence that  the use and occupancy of the right of r a y  is not 
necesviry for railroad purposes, and that such use is in bad faith, and 
not the result of an honest exercise of judgment, then the courts will not 
pennit such usc and occupancy by the railroad company to the detriment 
of others. 

Tlic defendant has laid the foundation by the alleeations in its further - 
defe~lse to offer evidence in support of its contention that tlie plaintiffs 
ill 111. ngillg this i\('tioll arc actlintcd not by 1111 ho~lest jutlgnient tliat such 
right of n a y  is necessary for bona jide r d r o a d  purl  oses, but by tlie 
fraudulent purpose and conspiracy to arbitrarily destroy the business of 
tlic defendant, and to enable the coconspirators of the railway company 
to obtain said busiuees for an inadequate price, by demrmding possession 
of the land upon which said business had been located at the behest of 
and operated to the satisfaction of the plaintiff railway company and its - .  

customers for more than a decade. The  alleeations are erave ones. but u u 

if the defendant can carry the burden of esiablishing them by competent 
eridence, v e  think, under the circumstances of this case, v-liere the plain- 
tiff is  a public service corporation, enjoying the extraordinary powers 
and privileges necessary for the conduct of railroad business, and owing 
the correlatire duties to the public and its patrons, it  v a s  error to deny 
i t  the right to do so by striking the further defense from the answer. 

Reversed. 

STACY, C. J., dissenting: I think the ruling cf the Superior Court 
should be affirmed. 

The allegations of the further defense are grounded on conspiracy and 
not on contract, express or implied, or irrerocable license.. B .  L4. 0. R. R. 
Co. v. Potomac  Coal Co., 51 Md., 327, 34 Am. Rep., 316; 17 R. C. L., 
582, c't seq. The authority relied upon, Hodges v. R. E., 196 N. C., 66, 
144 S. E. ,  528, 59 A. L. R., 1284, deals with the rights of a serrient 
owner, and not with those of a permissive licensee. 22 R. C. L., 861. 
The action is  one in  ejectment, and not a proceeding before the Utilities 
Commissioner. 1935 N. C. Code ( l l ich ie) ,  see. 1112, czt seq. 

Tlic following authorities are in support of the judgment below: R. R. 
v. Uunfing, 168 S. C., 579, 84 S. E., 1008; R. R. v .  X c L e a n ,  158 N.  C., 
498, 74 S.  E. ,  461; Earnhard t  v. R. R., 157 N. C., 358, 72 S. E., 1062; 
R. R. v. Olive, 142 N. C., 257, 55 S. E., 263. Compare Bell v. Danzer.  
187 IS. C., 224, 121 S. E., 448. 
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E. F. D E N N I S  AND WIFE. GKACIE T. D E S S I S ,  v. C. H. DIXON,  RECEI~ER OF 

F I R S T  NATIOSAL BAXI i  O F  DURHAM TRUSTEE, ASD S O R T H  CARO- 
L IXA J O I X T  STOC'Ii T A S D  BANI< O F  DURHAM, A \ D  J. L. ASHLEY 
a n D  WIFE, I \ITILi S. ASHLEY.  AKD J A T H E R  RIcIATTXORS A K D  WIFE, 
EDXA E. UcLAWHORN. 

(Filed 22 January, 3936.) 

Mortgages H p: Election of Remedies A c-Held: Plaintiffs elected to 
sue for damages for breach of contract to convr) and were estopped to 
maintain action for specific prrforniance against grantres of vendor. 

PlaintiiYs, trustors in a deed of trust, alleged that the agent of the 
truster con t luc t i l~  the foreclosure sale under the power of sale contained 
in tlie instrument, bid in the property for the ceotlci Q U C  fTubt, that prior 
to the sale the cc'si'cci had agreed in writing to transfer title to plaintiEs 
if i t  became the last and highest bidder at  the sale, but that the cestzci 
transferred title to purchasers in accordance with an agrcenicnt made 
with them prior to the agreement made ~vi th  plaintiffs, that  the pnr- 
chascrs from the ccstui were presclnt a t  the sale, either in pprsoll or by 
agent, a i ~ d  line\v of the irregularity in the sale, but the complaint did not 
allege that the p~rchuscrs  lme\v c:f the option contract cxec,uted l)y the 
ccstui to plaintiffs. It also aypeared from the complaint that plaintiffs 
were presclnt a t  the sale and. r e l y i ~ ~ g  on tl~cxir ol)tion contract, stood by 
without protest and all(>\\-ed the ten clays for ur~set bids to cspire, and 
~vaited nearly three gears before taking action against the purchasers 
from tlie ccstui, who entered into poss~ssion of the land immediately 
aftcr the sale ant1 coutinued ill l~ossession until the institntiou of the 
action, tlie title having I m n  conve~ed to them less than :I year and a 
half after the sale. Tile ~mrchasers from the cestui demurred to the cause 
of action to set aside the deed to them. Held:  T h e  demurrer -was prop- 
erly sustainetl, since i t  appears from the face of the complaint that the 
acts and olnissions of 1~lnintiEs constituted an election to rely upon their 
right of action :tgniust the wstu i  for breach of their ol~tion contract and 
esto1111~tl plaintiffs from nttacliing the deeds to the  purchasers from the 
ccstzti. 

DETIS, J., took no part in the consideration or decision of this case. 

APPEAL by defendar~ ts  Ashley a n d  McLawhorn f r o m  judgment orerrul-  

ing demurrer ,  entered by B a r n h i l l ,  J., a t  M a y  Term,  1935, of CRAVEN. 
R e ~ e r s e d .  

A l b i o n  Dunn and  Dunn CE D u m  for p l a i n f i f s ,  appellees.  
517. B. R. Guion f o r  de fendan t s ,  appe l lan f s .  

S c ~ r ~ s c r i ,  J. T h i s  actioii TXYM instituted by t h e  plaintiffs to have 
declared void a deed f r o m  C. 11. Dixon, receiver of the  F i r s t  Nat ional  
B a n k  of D u r h a m ,  trustee (hereinafter  called the  receiver-trustee), to  
the  K o r t h  Carol ina J o i n t  Stock L a n d  B a n k  of D u r h a m  (hereinafter  
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called the land hank), and a deed from the land bank to Myra S. L\shley 
and Edna E. McLawhorn (hereinafter called the demurrants). 

The plaintiffs, in effect, allege that  prior to 13 December, 1925, they 
were the owners of a tract of land in No. 1 'Township in Craven County, 
containing 366 acres, more or less, and that on said date they executed 
a deed of trust on said land to the First  National Bank of Durham as 
trustee to secure a loan of $5,000 to the land bank, and that subsequently 
C .  H. Dixon was appointed receiver of said national b,mk and as such 
took orer the duties of the trustee in said deed of trust, and that said 
deed of trust carried a provision to the effect that  the loan secured 
thereby should be paid in semiannual installments on ihe first days of 
January  and July, respectively, of each year, and that  upon the failure of 
the payment of any of such installments the whole debt should b~come  due 
and that the trustee, upon request of the cesfui que trust, should sell the 
land and pay the remaining indebtedness froin the proceeds therecf. 
That  the plaintiffs failed to make the paynients due on 1 January  and 
1 July, 1932, and thereupon the receiver-trustee, upon demand of the land 
bank and pursuant to the power of sale contained in thl: aforesaid deed 
of trust, advertised the land for sale a t  public auction, and that the said 
receiver-trustee employed R. E. Whitehurst, Esq., as his attorney to 
prepare the advertisements and to conduct the sale and to represent the 
receiver-trustee in  all matters connected therewith, and that the sale of 
said land was conducted on 23 July, 1932, by said Whitehurst for the 
receiver-trustee, and that, as the plaintiffs were advisctd and believed, 
Whitehurst, at  the time of said sale and while he was representing the 
receiver-trustee as aforesaid, at  the direction, upon the instance, and by 
the procurement of said land bank, which held the notes of the plaintiffs 
secured by the deed of trust, placed the first, last, and only bid'made a t  
said sale on said land in behalf of said land bank, and then and there, 
while representing the receiver-trustee, declared said land bank to be the 
purchaser of said land, subject to any raised bid that might thereafter 
be made, and no raised bid having been made, on 8 August, 1932, the 
receiver-trustee, pursuant to said sale, executed and de l i~e red  to the said 
land bank a deed in fee simple for said lands, and imrnediately there- 
after the demurrants (Ashley and McLawhorn), pursuant to an agree- 
ment theretofore entered into between them and the land bank, went into 
possession of the lands, and have continuously remained in such posses- 
sion until the institution of this action. That  the sale on 23 July, 1932, 
was conducted in the manner aforesaid by the said Whitehurst for the 
purpose of taking title out of the plaintiffs in order that title might be 
turned over to the said Ashley and McLawhorn in  accord with an  option 
which said land bank had theretofore given to them, and that at  the time 
of said sale J. L. Ashley, the husband of Myra S. Ashley, and the agent 
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of his wife and Edna  E. McLawhorn, was present, and was aware of all 
that transpired at said sale and of the manner in which i t  mas conducted, 
and was aware that  the attorney representing the recei~er-trustee m s  
likewise representing said land bank in placing i ts  hid a t  said sale, and 
that by reason of the aforesaid circumstances the demurrants had full 
knowledge of such facts, and by reason thereof not only the deed from 
the receiver-trustee to the land bank, but also the deed from the land 
bank to the demurrants were ineffectual and invalid. 

The plaintiffs further allege, "for a second and further cause of 
action," that prior to the sale of said land by the receiver-trustee on 
23 July,  1932, namely, "on 1 5  July,  1932, the defendant land bank con- 
tracted and agreed, in writing, with the plaintiff E. F. Dennis that after 
it became the purchaser of said land a t  said sale i t  would reconvey the 
same to liim upon the terms in said written agreement set out, and as  an 
evidence of good faith, the said E. F. Dennis deposited with said bank 
good and solvent collateral i n  the amount of $1,700, and u p  to and - 

beyond the time when an upset bid could have been entered and up to  
the time that  the bank received a deed for said land, the said bank led 
said plaintiff to believe that  i t  would convey title to him retaining the  
collateral security and thereby lulling the plaintiff into a sense of 
security and leading him to  fully beliere that  he would not lose his land 
if said bank became the purchaser, but that  he would ewntually get 
title thereto." That  the land bank a t  the time i t  entered into the afore- 
said agreement with one of the plaintiffs did not intend to reconvey said 
property to them in  the event i t  became the purchaser, but ~ ~ r o n g f u l l y  
held out hope to the plaintiffs for the purpose of preventing them from 
making arrangements to redeem the land, and that  prior to entering 
into said agreement with one of the plaintiffs the land bank had wrong- 
fully and unlawfully entered into a similar agreement with the demur- 
rants, Ashley and h j c ~ a w h o r n ,  to convey said land to them in the event 
of its purchase thereof, and subsequently did make such conveyance, and 
that  by reason of the wrongful act and conduct of the land bank as afore- 
said the plaintiffs were divested of their title to said land and the title 
thereto TI-as ~ e s t e d  in  the demurrai~ts,  Ashley and McLawhorn, who now 
hold title thereto under and by virtue of the deed from the land bank. 
That  the land was reasonably worth $15,000, and that  by reason of being 
divested of the title thereto the plaintiffs, after allowing credit for the 
amount due by them on the notes secured by the deed of trust, ha l e  been 
damaged by the loss of their land in a n  amount not less than $10,000. 

Separate demurrers were filed by the land bank and by Ashley and 
McLawhorn, both of which were overruled in  the Superior Court, and 
exceptions were taken and notice of appeal given by all bf the defendants, 
but only the appeal of Ashley and wife and McLawhorn and wife was 
perfected and presented to this Court. 



I N  T H E  SUPREME COURT. 

Whatever may be the effect of the allegations of the complaint as they 
relate to the land bank, we think they fai l  to state facts sufficient to state 
a cause of action against the appealing dernurrants, and that their de- 
murrer to the complaint should have been sustained. 

I t  appears from the face of the complaint that  the plaintiffs knew of 
the sale, and that  they stood by and allowed the sale to be made v i thout  
making any protest, that  they relied upon a written contract with the 
land bank to sell to them if i t  became the purchaser, and relying upon 
this contract, alloyed the ten days for upset bids (C. S., 2591) to pass, 
and ~ ~ a i t e d  for nearly three years thereafter (from 22 Ju ly ,  1932, to  
3 April, 1935) before taking any action against the demurrants, who 
had entered into possession of the land under the land blink immediately 
after the sale and so remained until 28 September, 1933, when they 
acquired title thereto from the land bank, and continued in uninter- 
rupted possession thereof till the institution of this action. We think 
the acts and omissions of the plaintiffs clearly constitute an election on 
their part to rely upon their right of action against the land bank for 
breach of the contract that  the land bank would convey to them in the 
erent the land bank became the purchaser of the land a t  the sale under 
the &ed of trust, and having once made an  election they are now es- 
topped to say that  the cleeds are void or voidable-such election being a 
ratification of the deeds vhich  they now attack. See I!) R. C. L., pars. 
432-33, pp. 613-16. There is no allegation in the complaint that the 
demurrants had any knowledge of the contract betwetm the plaintiffs 
and the land bank a t  the time they took deed from the land bank, or that  
there has been any breach of contract by the demurranls. 

Reversed. 

DEVIN, J., took no part  i n  the consideration or decision of this case. 

J. C. DEITZ, JR., v. JOS. H. BOLCH AND P. C. SETZER. 

(Filed 22 January, 1936.) 

1. Jutlgnlents B a-Sature and requisites of' judgments by consent. 
d consent judgment is an agreement of the parties with the sanction of 

tlic court, having the force and effect of a judgment, and its validity de- 
pends upon the consent of the parties, either in person or by a duly 
authorized attorney acting n-ithin the scope of his authority, and the court 
has no authority to modify or amend the judgment except by consent of 
the parties. 
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2. Attorney and Client B h-Scope of attorney's authority in regard to 
suit. 

Ordinarily an attorney has implied authority to control and mallage the 
suit in matters of procedure and to make agrcen~e~its  affectiuq tlic ren~edy 
during the progress of the trial, but all attorney has no implied authority, 
after the termination or final disposition of the case in n-liich lie is em- 
ployed, to enter an agreement materially affecting the rights of the client. 

3. Judgments K a-Hcld: Defendant in consent juilgment was entitled to 
hearing on petition averring that modification of judDilent was 
entered without his consent by attorney without anthorizntion. 
h consent judrment was entered against t \ ~ o  defendants. jointly and 

serCrally, ulmn a note. the judc.ment being signed by the parties and their 
attorneys. nnd approved by the court. Thereafter a moclification of the 
jutlemelit mas ei~tcred by T\-liich the liability of o w  defendant was made 
primary and the other secondary, tho modification bci~ig signed by attor- 
neys 1)urporting to act for the parties :~ild al~prored by the court. There- 
af t rr  the defcntlnnt, ~ rhose  liability K : I ~  made primary by the niodification 
of tlie ori,cinnl judgment, filed a petition alleging that the modification 
was  made n-ithout his conscsnt, alld that the attorl1c.y purporti~ii. to nct 
for him had not been employed by him and was without authority. Held: 
The p e t i t i o i ~ ~ r  n-as elltitlcd to :I liraring upon tlie petition. since the modi- 
fication of the judgment was invalid, in the :~bscnce of his consent either 
l w w ~ i a l l y  or by duly autl~orizccl counsel, and \cl~etlier his liability on the 
note was primary or secondary is immaterial, since tlie origi~inl judqme~lt 
imposiilg joint and screral liability upon cIcfenclants, harinc been con- 
sented to by both defendants, stands until modified liy consent or until 
impeached by appropriate action. 

4. Judgments Ii f- 
A motion in the cause is the proper procedure to nttacli a consent judg- 

ment on the ground that in fact movallt 11ad not consented to the judq- 
ment, either personally or hy duly autl~orized counsel. 

APPEAL by defendant Bolch f r o m  all order  eutered by Sl~rl,., J., at 
J u l y  Term,  1935, of CATAWBA. 

Plaintiff J. C. Deitz, J r . ,  brought his nction agnimt  t h e  defendants 
Bolch and  Setzer upon t n o  promissory notes, each i n  the  cum of $1,000, 
alleged to har-e been signet1 by Bolch and  endorsed b>- Setzer. T h e  de- 
fendants  a n s ~ e r e d  atlmitting t h e  cxecution of the  notes an11 alleging 
usury. 

At tlie September Term,  1933, a conselit judgment n a s  entered by  
Warlick, J., t h a t  plaintiff recoyer of defendants jointly and  severally 
$2,166.66. T h e  consent appears  on the judgment as  follorrs: "By con- 
sen t :  J o h n  C. Dcitz, J r . ,  E. B. Cline, attorney f o r  plaint i f f ;  Jos .  13. 
Eolcli, l'. C'. Scr7er;  D. L. Iiushell, J r . ,  a t torney f o r  defeiidants." 

I l t  tlie Scp tmiher  Term,  1031, motion was made  before IIarding.  J., 
i n  behalf of defe i~dant  Setzer by Thos. P. P r u i t t ,  his attoriiey, to amend 
t h e  Warl ick judgment of September Term,  1933, so as  to slion t h a t  
Bolch n a s  pr inlar i ly  a i d  Setzer secondarily liable thereon, niicl there- 
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upon judgment was rendered by Judge Harding, reciting that  the action 
sued on was upon certain promissory notes executed by Bolch as prin- 
cipal and Setzer as endorser, and further that i t  apptared that E. B.  
Cline, attorney for Jno.  C. Deitz, Jr . ,  and D. Locke Russell, attorney 
for Jos. H. Bolch in said action, had agreed that  ihe judgment be 
modified so as to adjudge Bolch primarily and Setzer secondarily liable 
thereon. Judgment was entered accordingly. 

The consent of the parties on the Harding judgment of September, 
1934, appears as follows: B y  consent: E. B. Cline, attorney for plain- 
tiff; D. Locke Russell, attorney for defendant Bolch; Thos. P. Pruit t ,  
attorney for Setzer. 

On 12 March, 1935, defendant Bolch filed the following motion: 
"Jos. H. Bolch, one of the defendants, after being duly sworn, respect- 

fully showeth to  the court: 
"That a t  no time did he ever give D. Locke Russell advice or author- 

i ty  to  change the judgment of 1933, signed by Judge Wilson Warlick, to 
a judgment signed by Judge Harding revoking the judgment of Judge 
Warlick, in the term of court for  September; 1934. 

"Affiant further says that  the defendant Setzer is  an  uncle of the said 
D. Locke Russell, and for reasons best known to himself and defendant 
(Setzer), knowing that there mas not a full and conlplete settlement 
between the two defendants, caused and persuaded his nephew, under 
the influence of parties unknown to the said Bolch and acting as his 
attorney without his authority, under the law this judgment is  null and 
void for the reason that  after court adjourns and the judge leares the 
district he cannot change his  own judgment. 

'(The first judgment was signed by consent and the defendant Setzer 
admitted that  he was bound for half of the amount, and the second judg- 
ment was signed in  the absence of the defendant Bolch with intent to 
defraud and unload on him the whole judgment. 

'(Wherefore, he prays that  his Honor set aside the second judgment 
and let the original judgment signed by Judge Wilson Warlick stand." 

This motion, after notice to Setzer to show cause, was referred to 
Sink, J., who, a t  the Ju ly  Term, 1935, made an  order denying the motion 
and petition of defendant Bolch, finding as a fact that  defendant Bolch 
was the principal debtor and Setzer secondarily liable thereon, and stat- 
ing that in his opinion he had no authority to grant  the prayer, and that  
if he had the authority to act, he would hold petitioner bound by the 
acts of his attorney. 

From this ruling defendant Bolch appealed. 

Wh,itener & Stroupe and C .  L. Whitener for defendant Bolch, appel- 
lant. 

No counsel contra. 
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DEVIN, J. The  original judgment in this cause, rendered by Judge 
Warlick a t  the September Term, 1933, of Catawba Superior Court, was 
a consent judgment, signed not only by counsel but also personally by the 
plaintiff and each of the defendants. 

The judgment rendered by Judge Harding a t  the September Term, 
1934, also purports to be a consent judgment and is signed by counsel for 
plaintiff and by "D. Locke Russell, attorney for defendant Bolch," and 
by Thos. P. Pruit t ,  attorney for defendant Setzer. 

The last mentioned judgment, entered at the September Term, 1934, 
is challenged by defendant Bolch on the ground that  i t  modified and 
amended a judgment previously entered by consent, that  the amendment 
injuriously affected his rights, that  he was not present when rendered, 
that D. Locke Russell had no authority to represent him nor to consent 
to an  amendment affecting his interest, and that D. Locke Russell, who 
purported to sign the judgment as his attorney, was the nephew of 
defendant Setzer, i n  whose favor the amending judgment was entered. 

A consent judgment is the judgment of the court only in the sense 
that the court a l low it to go upon the record and have the force and 
effect of a judgment. I t  is an  agreement of the parties which has the 
sanction of the court. I t  derives its validity from the consent of the 
parties thereto; and hence the court has no power to modify or amend 
i t  except by the consent of the parties. llIcEacl~ern v. Kerchner, 90 
N. C., 177. 

Consequently, the validity of the judgment rendered by Judge Hard-  
ing in September, 1934, depends upon nhether defendant Bolch con- 
sented to the amendment. Edney v.  Edney,  81 N. C., 1 ; Hoell v. White ,  
169 K. C., 640; Gardiner v. illay, I72 N. C., 192. 

The validity of a consent judgment being based on the contract of the 
parties, the consent thereto by one purporting to act as attorney must 
have been authorized, or the attorney must have been acting within the 
scope of his authority in order to  bind the party for ~ h o m  he professed 
to act. 

I t  is uniformly held that  an  attorney a t  law, by virtue of his employ- 
ment as such, has control and management of the suit i n  matters of pro- 
cedure, and may make agreements affecting the remedy he is endeavoring 
to pursue. Chemical Co. v. Bass, 173 N. C., 4 2 6 ;  and under ordinary 
conditions an implied authority for such agreements during the progress 
of the suit is presumed from his office and employnient. Harrill v. 
R. R., 144 N. C., 542; Gardiner v. X a y ,  supra. But  this presumed 
implication of authority will not be held to bind the client to a conlpro- 
mise materially affecting his rights entered into by the attorney without 
express authority, long after the final disposition of the case in which 
he was employed. 
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111 Bizsell c. Equipment Co., 182 N. C., 98, the lav: is thus stated: 
"In this jurisdiction i t  has been expressly held that  when a judgment has 
been taken by consent of the attorney, and it appears of record that such 
coi~sent is pursuant to a compromise which sensibly impairs the client's 
substantial rights, and on motion made in apt  time, i t  i: without express 
authority from the client, and even contrary to his iiistruetioiis, such 
jutlgnient will be set aside." Bank v. XcEuen,  160 S. C., 414. 

I n  tlie instant case, the judgmcnt of September, 1934, anlending and 
niodifying the consent judgillel~t of September, 1933, to the disadvantage 
of defe~ldnut Bolch, purporting to be by coi~sent and signed by I). Locke 
Russell as his attorney, was rendered a year after the final disposition 
of the original action, and tlie ~ e r i f i e d  petition of tlie appealing defend- 
ant Bolch alleges that the attorney was not employed by him, n a s  with- 
out authority to represent him. and that  the judgment n-as c l~ te rv l  in 111s 
absence. 

Though notice of tlie motion of defeiltlant Bolch to sct aside tlie 
anlentled judgmeilt n a s  serled on defendant Setzer, the record does not 
sliow that he replied to the allegations of the petition. 

M7hile i t  is admitted in the original pleadings that  on the notes sued 
on clefelidant Setzer ~ v a s  endorser only, yet he persoilall;; signed his con- 
sent that  the jutigiileiit thereon should be taken against him and 111s co- 
defentlant jointly and sererally. E'rom this he could i ~ o t  be re lie^-e 1 
escept by consent of Bolcli, or by sollie appropriate action to iiiipeach 
the juclginent to vliicli he lias collsented, xiid this llc has lot done. 

Tlic court belox n as not ni thout authority to consider the motion 
raised by ckf~nti:uit fio1e1i7s petition, ~vhcther it be treated as motion to 
set n.itlr the jutlgnlent of September, 1934, on accouiit of inad~ertence,  
surprise, or excusable neglect, under C. S., GOO,  or as irregular, or in the 
exercise of the power of tlie court to corrert a mistake due to inadver- 
tence or imposition. Strickland v. Nf~ithlancl, 93 N. C., 471; C'ox c .  
l ~ o y r l c ~ ~ ,  167 S. C., 320; Bad c. JltErcerz, supra. As n a s  said in 
C'hucis v. Bt~olix, 174 S. C., 122 : '.Tliis being an  application to set aside 
a judgment because this Court n a s  imposed upon b:r a compronlise 
alleged to be elltirely n itllout authority, n motion in tlie cause supported 
by affidavits is tlle proper procedure, and a ,jury trial is not alloncd as a 
matter of right." 

Tliis cause is therefore renianded to the Superior Court of Catawba 
County for the deterinination of tlie issue, raised by the motion and 
rerifieti petitioil of defciitlant Bolch, that  is whether I). Locke Russell 
was authorized to consent for ant1 on behalf of defendant Bolch to the 
jutlgn~ent of September, 1934, and for such further proceedings as may 
be lawful and proper. 

Rerersed. 
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H A L L I E  S. W H I T E  V. J. E. W I N S L O W ,  F. J. F O R B E S .  ASD J. E. W I N S L O W  
COMPANY. 

(Filed 22 J a n u a r ~ ,  1936.) 

Bills and Sotes H a-Payee who has pledgcd note may maintain action 
thc~eon  against makers. 

A 1)aycc of a note nho  pledges same to a third party as  collateral 
sccur~ty for :I debt owed by the I)agee to wch third party does not part 
nit11 l e g 1  title to the note, and has a wl)stnntinl interest in the note suffi- 
cient to cnable her, a s  the real party in interest, to  maintain suit thereon 
arainst the maliere, and judqnent 011 tlie note is properly entered 
n:.nin\t the mahers offering no clcfcnsc axninst recovery 11 hen the payee 
ohtnins p o w x i o n  of the ~ ~ o t e  during trial and bcfore judgment so that 
the notc mas- he canceled for tlie protect1011 of the ma1,ers w11en the jndg- 
melit is rendered. 

DEVIS, J., took no part in the consideration or decision of this case. 

APPEAL by  defendants f r o m  BnixhiZL, J., a t  X a r c h  Term,  1935, of 
PITT. Affirmed. 

T h i s  is a n  action to rccoxer on a note f o r  $5,000, executed by  the  
defendant.; J. E. Tins lorn  and  F. J. Forbes, on 1 J a n u a r y ,  1930, a n d  
payable to the order of the plaint i f f ,  one year af ter  i ts  date. T h e  action 
Tias begun on 27 S o ~ e n i b e r ,  1933. 

I t  is  xllegetl i n  the complaint tha t  a f te r  its esecutioli by  t h e  defend- 
an t s  nn(1 11s tlelir e r -  t o  t111, plaintiff,  tlie note n as a G g n e d  by the plain- 
tiff t o  :L h l l i  i n  Grcer~r  illc, x. ('., a s  co l la te rd  security f o r  plaintiff's 
notes to  said b a l k ,  aggregating the sum of $1.400; tha t  subsequently 
plaintiff's notes held Ly the bank nc,re l~urchaset l  by the  tlefentiar~t J. E. 
TT'inslou Company, a corporation, and  tha t  the  note sued on \ \ a s  del i \ -  
ered by the bank to said defend:mt, arid is no\\ held by the said dcfendarit 
as  collntcral heeurity fo r  l ) la~i~t i f l" ' s  notes; nut1 tha t  1)laintiff h a s  re- 
qumtecl the defenclants J. E. TT'inxlo~r and I?. J. F o ~ b e s  to  pay  the  
amount  due on their  note to  the  plaintiff i n  order that  she m a y  p a y  her  
notes lielil by the defentlnnt J. E. W i n J o ~ i ~  Conipany, n l ~ ~ e l i  request has  
been refused by tlie said defendants. 

Tlic :~llegations of the  complaint a re  admitted ill the anLner. I t  i s  
alleged therein t h a t  the  clefendaut J. E. TTinslow Company has t rans-  
fcrretl tlie notes of tlic p l a i n t i 8  to  -2. T. TT'inslon., of Kansas  City. X i s -  
souri,  and  t h a t  said ,\. T. T17inslow n o r  holils the  note suet1 on a.; col- 
la teral  security fo r  plaintiff 's notes, and tha t  f o r  this reason the  l)lni~ltifE 
c a ~ i n o t  lion- main ta in  th i s  action. 

W i c n  t h e  action v a s  called for  trial,  n t r ia l  by j u r y  was nn i~-e t l  1,- 
the parties, ~ l i o  submitted t o  the court a n  agreed statement of facts, 011 
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which i t  was agreed that the court should render judgment. The agreed 
statement is as follows : 

"1. That  on 1 January,  1930, the defendants J. E. Winslow and F. J. 
Forbes executed their negotiable promissory note in th(: sum of $5,000, 
payable to the plaintiff one year after its date, and that  an  exact copy of 
said note appears in paragraph 2 of the complaint. 

" 2 .  That  during the year 1930 the plaintiff borl-owed from the 
National Bank of Greenrille, N.  C., the sum of $1,400, and executed her 
three promissory notes payable to the order of said bank, as evidence of 
her indebtedness; and that as collateral security for her said notes, the 
plaintiff assigned the note of the defendants to the said bank. 

"3. That  some time thereafter the National Bank of Greenville duly 
transferred plaintiff's notes, together with the note of the defendants to 
the plaintiff, held by said bank as  collateral security, to the State Bank 
and Trust  Company of Greenville, K. C.;  that  thereafter the State Bank 
and Trust  Company transferred said notes, for value, to J. E. Winslow 
Company, Inc., of Greenville; and that  J. 73. Winslow Company, in due 
course, on 5 May, 1933, transferred, for value, plaintiff's notes, together 
with defendants' note, to  A. T.  Winslow, of Kansas City, Missouri. 

"4. That  a t  the time of the commencement of this action A. T. Wins- 
low was the holder of plaintiff's three notes payable to the order of the 
Kational Bank of Greenville, together with the note of the defendants 
J. E. Winslow and F. J. Forbes, payable to  the order of the plaintiff, 
whic l~  had been assigned to the said A. T.  Winslow as cl~llateral securLty 
for said three notes of the plaintiff. 

"5 .  That  since the commencement of this action the plaintiff has paid 
the amount due on her three notes held by A. T.  T ~ i n d o w  and has re- 
ceived from the personal representatives of the said A. 'J?. Winslow, who 
has died since the commericement of this action, the note executed by 
the dc.fer~dants and payable to her order, and that  the plaintiff is now the 
owner of said note.'' 

The  court was of opinion that, upon these admitted facts, the plaintiff 
is  entitled to recover in this action the amount due on ihe note sued on, 
and accordingly adjudged that  plaintiff recover of the defendants J. E. 
Winslow and F. J. Forbes the sum of $5,000, with interest on said sum 
from 1 January,  1931, together with the costs of the action. 

From this judgment the defendants J .  $1. Winslow ~ n d  F. J. Forbes 
appealed to the Supreme Court, assigning wror  in the judgment. 

H a r d i n g  d? Lee a n d  F .  X. W o o t e n  for p i a i n t i f .  
A l b i o n  D u n n  fo r  de f endan t s .  

CONEOR, J. On  their appeal to this Court the defendants contend that  
there is error i n  the judgment in  this action for that  i t  appears from the 
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agreed statement of facts on which the judgment was rendered that  a t  
the commencement of the action the plaintiff was not the owner of the 
note sued on, and was therefore not the real party in interest ~ ~ i t h  respect 
to the subject matter of the action. 

This contention cannot be sustained. The judgment is fully supported 
by the decision of this Court in Ball-Thraslz v. XcCormiclc, 162  N. C., 
471, 78 S. E., 303. I n  the opinion in that  case it is  said:  "The bald 
question, therefore, is, Can a pledgor who has  deposited notes with a 
bank as collateral sue and recover upon the same if he pays his debt, 
takes up  the collateral notes, and produces them at  the trial, so tliat they 
can be canceled for the protection of the debtor? We will answer this 
question in  the affirmative, as we think i t  is in accordance with principle 
and authority." 

See Simansky v. CZarIi (Me.), 147 dtl . ,  205, 65 L. R., 1316, and notes. 
I n  tlie instant case the plaintiff did not part with her legal title to the 

note sued on, as payee, uhen she pledged her note with a creditor as 
collateral security. At  the date of the comnlencement of the action she 
had a substantial interest in the note, which was sufficient to constitute 
her the real party in interest with respect to the subject mattes of the 
action. At the trial, arid before judgment, she had the note in her pos- 
session for cancellation by the court, when the judgment was rendered. 
The defendants who offer no defense to a recorery on the note, are fully 
protected by the cancellation of the note. 

The judgment is  
Affirmed. 

DEVIK, J., took no part  in the consideration or decision of this case. 

STATE v. PHILLIP BROCKWELL. 

(Filed 22 January, 1936.) 

1. Constitutional Lam B c- 

The courts of this State have the p w e r  and duty, \\hen the cunstitu- 
tionality of a statute is challenged in a proper lnwceccling, to declare 
whether or not the statute is valid. K. C. Const.. Art. 11, see. 1; Art. IV, 
sec. 2. 

2. Statutes A e- 
A statute will not be declared unconstitutional by the courts unless it 

appears beyond a reasonable doubt that its enactment was in riolation of 
constitutional limitations, and all reasonable doubt will be resolved in 
favor of its validity. 
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3. Constitutional Law C a-Exercise of police power is l e f t  largely to t h e  
discretion of t h e  General Assembly. 

Thc cscrcise by the General Assembly of the police power vested in it  
as  the lefiislatire department of the State government is left largely to 
its discretion, and the power of the courts cannot be invoked to control 
this discretion, unless its exercise results in an unnecessary interference 
with the rights of the citizen. 

4. Constitutional Law C c-Statute regulating use of milk bottles held 
void a s  unnecessary interference with rights of citizens. 

Ch. 2,%, Public Lams of 1933, N. C. Code, 7251 ( W ) ,  1.egulating the use 
of milli bottles and other dairy products containers, is held unconstitu- 
tional and void as  an unwarranted esercise of the police power, since its 
provisions prohibiting the use of milk bottles by tlie owner, or person in 
lanful  possession thereof, for purposes other than the distribution of milk 
bears no rclation to the public health, or ordinarily with the susceptibili- 
t iw of the public. unless such container, after its use for other purposes, 
is used or intended to be used for the distribution of milk. 

DEVIX, J., took no part in the consideration or decision of this case. 

I~FI 'EAL by  the  S t a t e  f r o m  Parker, J., a t  September Term,  1935, of 
WAKE:. Affirmed. 

Tliis is  a cr iminal  action, i n  which t h e  defendant was t r ied de novo 
i n  t h e  Super ior  Cour t  of W a k e  County on a w a r r a n t  issued by  a justice 
of tlie peace of said county, on 11 J u n e ,  1935. 

T h e  defendant was charged i n  the  complaint on which the war ran t  lvas 
issued with a violation, on or  about  1 0  June ,  1935, of the  provisions of 
chapter  284, Publ ic  Laws of xortll Carolina, 1933 [N. 13. Code of 1935, 
sec. 7231 (W)], which is  a s  follows: 

"An act to prohibi t  t h e  wrongful  use of milk bottles, crates, cans, and  
other containers of d a i r y  products. 

((SE.CTI~X 1. 30 person, firm, o r  corporation shall use or permit  to  be 
used n milk bottle o r  other  receptacle designed a s  a milk container, or 
container of da i ry  products, and-har ing  the  name, brand,  or t rade-mark 
of a n y  other person, firm, o r  corporation thereon, f o r  a n y  purpose other  
t h a n  :IS a milk container, o r  as  a rontainer  of da i ry  products. 

'(SEC. 2. I t  shall be u n l a v f u l  f o r  a n y  person, firm, or corporation to 
use o r  permit  to  be used a n y  milk bottle, van, crate, o -  a n y  other con- 
ta iner  fo r  milk or milk products which h a s  the  name, label, trade-mark, 
or inscription of a n y  other person, firm, or corporation blown, embossed, 
o r  nlarkerl thereon. 

"Sm. 3. T h a t  i t  shall be unlawful  f o r  a n y  person, firm, o r  corpora- 
tion to  purchase milk bottles except f r o m  a ml~olesale dealer, re tai l  store, 
or dairyllian having the  same f o r  sale, and  i t  shall also be unlawful  f o r  
a n y  plerson, firm, o r  corporation, other  t h a n  dealers having the  same f o r  
sale, to s ~ l l  a n y  milk bottles; provided, t h a t  this  ac t  shall not  app ly  t o  
judicial sales. 
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"SEC. 4. Any person, firm, or corporation or agent nillfully violat- 
ing any of the sections of this statute shall he guilty of a ni'qtlenicanor, 
and shall be subject to a penalty of a fine of not more tlian fifty ($50) 
dollars or imprisonment of not more tlian thir ty days for each and every 
riolation thereof. 

"SEC. 5. ,111 l ax~s  and clauses of lams in conflict l ~ r e n i t h  arc hereby 
repealed. 

('SIX. 6. This act shall be in full force and effect from and aftcr its 
ratification. 

"Ratified this tlie 20th day of April, A.D. 1933." 
At  the trial a special verdict n a s  rcturncd by the jury as follons: 
"TTe, the jury, find as a special xerclict, from the e d e n c e  111 this case, 

that the defendant Phillip Broclr~rc~ll, oil 10 June, 1935, a t  Ralciqh, in 
Wake C o u ~ ~ t y ,  willfully used a milk bottle designed as a milk container, 
and Iiax ~ n g  the n:rnie, brand, and trade-mark of Wright's Dai ly  hlo~\ 11 or 
embowed In the glass of said bottle for another purpole than n 11iilh 
container, that  is, he used it for the folloving pur1)ose: As a. col~taincr 
for a spccin~eli of his urine nllich he brought to the Wake County Ilealtli 
Depr tn i en t  for the p u r p o ~ e  of an urinalysis. 

( 6 ,  l h e r c  \\ere t n r n t p e ~ e n  distributorz of milk ancl tlairy l)rotluct, in 

TYakc County on 10 June,  1935. -111 of these used milk bottles nliich 
liad their name, label, or trade-nlark or inicription embosqccl or niarlictl 
on t l ~ e  said milk bottles. Some of tl-~cm, a t  times, used niilli bottles also 
that  n ere not marked. 

'(If the court shall be of tlie opinion that the defelidant l'liillip Erocli- 
uell is guilt)- on the foregomg facts, u e  find liim guilty; if the court 
shall be of the opillion that the defendant Phillip Brocknell is not guilty 
upon the foregoing facts, me find h m  not guilty." 

The court being of opinion that  on the facts set out in the ~ 1 m i a l  ver- 
dict, the defendant is not guilty, ordered, and adjudged that the clefenti- 
ant he and he was discharged. Tlie State excepted and apl~ealetl to the 
Supreme Court, assigiling error in tlie judgmellt. 

Aitorncy-General Secczcell and Llssis fant  d f forney-General  AlXen for 
the State.  

Chas. U .  Hurl-is for defendant. 

Coxxon, J. When the validity of a statute eiiactcd hy the General 
Assembly of this State in tlle exercise of its legislative authority (Const. 
of N. C., Art. 11, see. 1 )  is challenged on the ground that  its eriactlnel~t 
was in xiolation of some express or implied limitation upon the exercise 
of such authority, imposed by the Constitution of North Carolina or by 
the Constitution of the United States, as in the instant case, the courts of 
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this State have the power and in a proper case i t  i s  their duty, i n  the 
exercise of the judicial power vested in  them by the Coristitution of this 
State (Const. of N. C., Art. IT, sec. 2),  to decide whether or not the 
statute is valid. I n  the exercise of this power and in the performance of 
this duty it is a recognized principle, u&formly applied,that  the courts 
will not adiudge that  a statute is void on the around that  i ts  enactment " - .., 
was in violation of a constitutional limitation, unless i t  so appears 
beyond a reasonable doubt. I f  there is any reasonable doubt as to the 
validity of the statute, such doubt will be resolved in favor of the validity 
of the statute. This principle i s  founded upon a proper respect for the 
intelligence and good faith of a coordinate department of the State 
government, which derives i ts  authority from and is responsible to the 
people of the State, as is the case with the ,judicial department. 

The statute involved in the instant case manifestly was enacted by the 
General Assembly in  the exercise of the police power vested in the Gen- 
eral Assembly as the legislative department of the go~ernment  of this 
State. The exercise of the police power is left largely to the discretion 
of the General Assembly. The judicial power of the vourts cannot be 
invoked to control this discretion, unless its exercise results in  an  un- 
necessary interference with rights of the citizen, for the protection of 
which the government was established. - 

I n  the instant case, conceding that  the statute was enacted by the 
General Assembly for the protection of the public health, and the pro- 
motion of decency, we are of opinion that  the statute needlessly inter- 
feres with property rights. We can discover no relation between the 
use by an  owner or by one in the lawful possession of a milk bottle and 
the public health, or ordinarily with the susceptibilities of the public, 
unless indeed the bottle is used or intended to be used thereafter for the 
distribution of milk. 

We concur with the learned judge who presided a t  the trial of this 
action in  the Superior Court that the statute for the violation of which 
the defendant was tried is void. The defendant, although he has vio- 
lated its provisions, has committed no crime and was properly dis- 
:barged. The judgment is 

Affirmed. 

DEVIN, J., took no  part i n  the consideration or decision of this case. 
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T. P.  SMITH A N D  WIFE, FRANCES SMITH, v. V. S. BRYANT, TRUSTEE, 
MORTGAGE SERVICE COMPANY. AND REALTY PURCHASE CORPO- 
RATION. 

( f i l e d  22 January,  1936.) 

Where there i s  no evidence tha t  any holder of the note executed by 
plaintiffs has  charged or received interest  thereon in  cscess of six per 
cent, in a n  action on the note plaintiffs may not invoke the forfeiture of 
interest for usury. C. S., 2306. 

2. Mortgages H o: Usury B 6Pla int i f f s  seeking to enjoin consumma- 
tion of foreclosure for usury must pay principal of debt, with interest. 

Where plaintiffs seek to enjoin the consummation of a foreclosure sale 
on the  ground t h a t  the debt was  tainted with usury, and ask for a n  ac- 
counting, they must tender the  principal of the  debt, with leqal interest, 
since the penalties for usury may not be invoked when equitable relief 
is  demanded. C. S., 2306. 

3. Mortgages H o-Plaintiffs held entitled to determination of issue, 
raised by pleadings, of whether bid at sale was grossly inadequate. 

Where plaintiffs, trustors in a deed of trust ,  seek to  enjoin the con- 
sunlnlation of a foreclosure sale had under the  power contained in the 
instrument,  and alleged t h a t  the  price bid a t  the sale was  grossly inade- 
quate, which allegation is denied in the answer, i t  is  error for the court 
to grant  defendants' motion to nonsuit. plaintiffs being entitled to a hear- 
ing and a determination of the issue under thc provisions of ch. 273, 
Public Laws of 1933. 

4. Same-Where consummation of foreclosure sale is had under ch. 275, 
Public Laws of 1933, the court may determine the issue. 

Where, in a suit  to enjoin the  consummation of a foreclosure sale under 
the  provisions of ch. 275, Public Laws of 1933, the issue of whether the  
bid a t  the sale was grossly inadequate is  raised by the pleadings, the 
parties a re  not entitled a s  a mattcbr of law to have the issue determined 
by a jury, but t he  court may hea r  evidence and determine the  issue, and 
should dismiss the action if he should find tha t  the amount of the bid 
i s  the f a i r  value of the land, or should enjoin the consummation of the 
sale if he should find tha t  t he  bid is grossly inadequate, in which event 
a resale may be made by the  trustee, either under the  power contained in  
the  instrument o r  under orders of the court. 

APPEAL by plaintiffs from McElroy, J., a t  August Term, 1935, of 
UKION. Error.  

This  is  an  action to  enjoin the defendant V. S. Bryant, trustee, from 
executing a deed and thereby conveying to the defendant Realty Pur -  
chase Corporation, the land described in the complaint, which was sold 
under the power of sale contained in  a deed of trust executed by t h e  

plaintiffs, on the ground that  the conveyance of said land will result in 
irreparable damage to the plaintiffs, for that (1) the debt secured by 
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said deed of trust is tainted with usury, and ( 2 )  that  the amount bid for 
said land a t  the sale is  grossly inadequate, and its conre*cance to the pur- 
chaser for said amount would be inequitable. 

,It the trial of the action judgment was rendered as follows : 
"This cause coming on to be heard before Hon. P. A, McEho~- ,  judge 

 res sit ling, and a jury, at August Term, 1033, of the Superior Court of 
Union County, and a jury having been duly impaneled, and the plain- 
tiffs having offered evidence, and tlie parties having stipulated as to the 
dates niid amounts of a11 p a ~ m e i i t s  made by the plaintiffs on the loaii 
rcferi.cd to in tlie pleaclings, and as to the anlounts adranced by the 
holder of tlie iildebtedness for the payment of taxes and fire i~isurailce 
prciiiiums, and tlie defendailts, n ho lvere served with summons a i d  who 
filed tulsners i11 this action, 11:~ving stated ill ope11 court that  t l ~ y  ~va i r ed  
all claims against the plaintiifs except for the princip:~l sum of $2,500, 
with interest tliereon a t  six per cent per olriium, plus the aiiiouiits ad- 
vmccd for tlie paymei~t  of taxes and fire insurance prcmiums on plain- 
tiffs' property, as stipulated by the parties, with legal interest in said 
advancements, and vould credit said indebtedness ~ r i t l i  all paynleiits 
made by tlie plai~itiffs, as stipulated by tlic parties, crcditiag each pay- 
nlcilt first oil tlie iiitercst accrued a t  six per cent per allnum on the date 
of said payme~it ,  a d  the balance of each payment OII the priiicipal; and 
the plaintiffs h a v i ~ ~ g  clecliiietl to have their indebtedness fixed 011 said 
basis: and har ing  cleclined to pay or tender the balance due on said basis; 

" , h d  the defeiidaiits ha\-iiig moved for judgnie~it as of lionsuit a t  the 
close of tlic plai~itiffs' evideiice, and the court being of cpinion that  there 
is 110 evidence to be submitted to the jury tcnd;ilg to show that  the lender 
or its ngeiit, with its knowledge, deducted a i d  retaincc' any par t  of tlie 
$2,500 loaii ninde to tlie plaintiffs, and being further of the opinion tliat 
as a prerequisite to equitable relief by injunction, plaintiffs should pay 
or teiider the priiicipal and legal interest of the loan, after proper credits 
for payments, and it appeariiig that  the defendants hare  waived all 
clainls i n  excess thereof, and that  plaintiffs are not entitled to any fur -  
ther equitable relief; 

" I t  is therefore ordered and adjudged tliat the m o t i m  of the clefend- 
ants be and it is allowed, the restraining order issued herein be and it is 
dissolved, and this action be arid i t  is dismissed. The  plaintiffs are taxed 
~ v i t h  the costs." 

From this judgmciit the plaintiffs appealed to the Supreme Court, 
assigning errors in the judgment. 

Vcmn R. 11Iillikin for plaintifis. 
IV. A. Dezin,  Jr., John 111. Robinson, and IT. X .  Jonss foi- defendants. 
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C o ~ h o x .  J. I n  ~ i e w  of the stipulations of the parties a t  the trial of 
thi. act io~i,  ;I, ~.c.c.itr(l in the j ~ ~ d g n l e ~ l t ,  there n a s  no crror in the holtling 
of tlle tr ial  court that  the plaintiffs are not entitled to injuncti \e  relief 
on the allcgation in  their coniplailit that  the note secured by the deed of 
trust executed by them was tainted with usury. Even if this allegation, 
nhich  was dcnied in the answer, had been surtained a t  the trial, the 
plaintiffs nould not have been entitled to such relief, nitllout an offer 
i n  their complaint or at the tr ial  to pay the amount received hy then1 
for their note, v i t h  irltcreqt a t  the legal rate. All the evidence a t  the 
trial slious that the plaintiffs rccci~ctl  from the first holtler of thc note 
the full sum of $2,300. There n.as no evidmce tending to show that any 
holder of the note has charged or rewired interest on the same at a rate 
ill esce.s of s i s  per cent per minum. For  that rcason the plaintiffs are 
not entitled to the forfeiture of all interesr on the l~ote,  in acconlance 
with the pro~is ions  of the statute. C. S., 2306. 

The principle is nell  cettlecl by numerous decisions of this Court that 
71 here a debtor seeks the aid of a court of equity on the ground that his 
deht ic tainted n i t h  usury, he may hare  the usurious element, if any, 
eliminated from his debt only upon his paying the principal of his debt, 
wit11 i n t r r c ~ t  a t  the legal rate. I n  such case he is  not entitled to  tlle 
belipfit of t l ~ c  statutory penal t iv  for usury. TVhctller t l ~ i i  principle is 
just and in acwrtl n i t h  a sound public policy must be dcterrniiled by the 
General .ls*embly, i n  tlle exercise of its legislative power, and not by the 
court, of the Statcl. This Court must declare and apply tlle law as lt Ilas 
h e n  xri t ten.  Sce I i e t z n y  I .  l l o f r l  Co., 208 S. C., 29>, 180 S. E.. 697; 
Y7?101,10sm1 z .  A q ~ i e n < o n ,  207 S. C., 219, 177 S. E.,  647; AV. P. Xo , tpqe  
C ' o ~ p .  v. IITilson, 205 N. C., 393, 171 S. E., 753; Jonas c. Xortgage Co., 
205 S. C.. 69, 170 S. E., 127; Erl~inrdv 1 ' .  Spcnce, 197 N. C., 495, I49 
S. E., 656; X i l l e r  v. Dunn, 188 S. C., 397, 124 S. E., 746; 1T'afcrs zr. 
G ~ ~ ~ ~ ~ ~ .  138 S. c., 305, 124 S. E., : m ;  C W P ~  2%. I I O O X P T . ,  171 x. c., 229, 
SS S. E., 226; Owens v. TT'rig11f. 161 S. C., 127, 76 S. E., 73.5. 

There is no error i n  the jut lgnl~nt c lcn~iug the plaintiffs equitable 
re l~ef  on their allcgation that the debt secured by their deed of trust l m b  

tainted n i t h  usury. 
I t  is, h o v e ~ e r ,  alleged in the complaint that the amount bid a t  the 

sale of tlle l a r d  described in the d e d  of trust by the defei~dant Realty 
Purchase Corporation, to IT-it : The sum of 52,000, is grossly inadequate, 
and that  the conr eyance of the said land for said sum mill he inequitable, 
ant1 1~111 result in irreparable damage to the plaintiff. This allegation 
is  denied in the ansm-er. T h e  issue thus raised between the plaintiffs 
and the defendants has not been determined by the court. The plailitiffs 
are entitled, by reason of tlle provisions of chapter 275, Public Laws of 
North Carolina, 1953, to have this issue determined. There is crror in 
the judgment dismissil~g the action. F o r  this reason the action is re- 
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manded to the Superior Court of Union County that  the judge may hear 
the evidence and determine the issue. At  this hearing neither the plain- 
tiffs nor the defendants will be entitled as a matter of law to have the 
issue submitted to a jury. 

I f  the court shall find tha t  the facts with respect to the amount of the 
bid for the land are as alleged in  the complaint the ?laintiffs will be 
entitled to  judgment enjoining the consunlmation of the sale for said 
amount. I n  that  case a resale may be made by the trustee in  the deed of 
trust, under the power of sale, or under the orders of the court. See 
Woltz v. Deposit Co., 206 N .  C., 239, 173 S. E., 587. 

I f  the court shall find that  the amount bid a t  the sale heretofore made 
by the trustee is  the fa i r  value of the land and is  an  adequate price for 
the same, the plaintiffs will not be entitled to a resale. I n  that  case, the 
action should be dismissed. See Barringel.  v. Trust Co , 207 N. C., 502, 
177 S. E., 795. 

Error.  

1.v THE MATTER OF THE LIQUIDATION OF THE CITIZENS BANK O F  MOUNT 
OLIVE. 

( E'iled 22 January, 1936. ) 

Banks and Banking H a-Stockholder must give notice of appeal from 
stock assessment within ten days from docketing of .assessment. 

Although no time is fixed by C. S., 218 ( c ) ,  within which a stockholder 
of an insolvent bank must give notice of appeal from the assessment 
levied against him by the Commissioner of Banks, the statute provides 
that when the assessment is docketed it shall have the force and effect of 
a judgment, C. S., 641, and therefore notice of appeal from such assess- 
ment must be given within ten days after the docketing of the assessment, 
with the right of the stockholder, in proper instances, to apply for a writ 
of certiorari, and n-hen notice of appeal is not given within the time 
required and no application for certiorari made, the stxkholder loses his 
right to appeal and the assessment is final and conclusive. 

DEVIS, J., took no part in the consideration or decision oii this case. 

,IPPEAL by A. J. Davis from Small, J., a t  J u n e  Term, 1935, of 
WAYNE, Affirmed. 

011 8 September 1934, the Commissioner of Banks of North Carolina, 
under the authority of subsection 13  of section 215 (c)  of the Consoli- 
dated Statutes of S o r t h  Carolina as ammded by chapter. 113 of the 
Public Laws of Xorth Carolina. 1927, levied an assessment of $500.00 
on A. J .  Dayis  of Mount Olive, R T a p e  County, S c r t h  Carolina. on 
account of his statutory liability as  the owner of five shares of the capital 
stock of the Citizens Bank of Xoun t  Olive, an insolvent banking corpo- 
ration then in his  hands for liquidation as provided by statute. This 
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assessment was duly docketed in the office of the clerk of the Superior 
Court of Wayne County on 10 September, 1934, and thus became, by 
~ i r t u e  of the statute, a judgment of the Superior Court of Wayne 
County. 

On 19 September, 1934, an execution was issued by the clerk of the 
Superior Court of Wayne County to thc qheriff of said county com- 
manding the said sheriff to satisfy the said judgment out of the prop- 
erty, personal or real, of tlie said A. J. Davis, as provided by law, and 
to make due return of said execi~tion. The  said execution was returned 
endorsed by the said sheriff as follows: "Payment demanded and re- 
fused. 20 September, 1934." 

Thereafter, on 8 October, 1934, an  alias execution was issued by the 
clerk of the Superior Court of Wayne County to the sheriff of said 
county, commanding the said sheriff to satisfy said judgment out of tlie 
property, permila1 and real, of tlie said A. J. Davis, as provided by law, 
and to make due return of said execution. This execution was returned 
erldorscd by the said sheriff as follows: "Served 10 October, 1934, on 
A. J .  Daris. S tay  bond given." 

On S October, 1934, ,I. J. Dar is  filed ~ \ i t h  the clerk of the Superior 
Court of Wayne County, and caused to be served on the liquidating 
agent of the Citizens Rank of Mount Olive and Gurney P. Hood, Com- 
nlisqioiler of Banks, notice of his appeal from the assessment made 
against him in this proceeding by the Commissioner of Banks. This 
notice was accompanied by a stay bond, executed by the said A. J .  Davis 
and a solvent surety. The  grounds of the said appeal, as stated in said 
notice, were : 

"(1) That  the said assessment is illegal and void for that  there is  no 
certificate of stock appearing upon the books or records of the Citizens 
Bank of Mount Olive in  the name of ,4. J. Davis. 

"(2) That  the claim of the Commissioner of Banks is barred by the 
statute of limitations, which statute is pleaded in this cause." 

On 12 October, 1934, the Con~missioner of Banks filed a written 
motion in the proceeding that the appeal of A. J. Dar is  be dismissed 
for that  the notice of said appeal had not been filed within the time 
required by lam. 

This motion was heard a t  J u n e  Term, 1935, of tlie Superior Court of 
Wavne County, when judgment was rendered as follows: 

"This cause coming on to be heard and being heard before his Honor, 
Walter L. Small, judge presiding, upon motion of Gurney P. Hood, 
Commissioner of Banks, ez rel .  Citizens Bank of Xount  Olive, to dis- 
miss the appeal herein; and i t  appearing to the court that  the stock 
assessment for $500.00 was filed against A. J. Davis in the office of the 
clerk of the Superior Court of Wayne County on 10 September, 1934, 
and that  the said A. J. Dar is  had knowledge of said assessment on or 
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before 20 September, 1934, and that the said defendant did not give any 
notice of appeal from said assessment until 8 October, 1934; and the 
court being of opinion that said appeal was not in proper time; 

((I\-OW, therefore, it is considered, ordered, and adjuiged that the ap- 
peal of A. J. D a ~ i s  be and the same is dismissed, at the cost of the said 
A. J. Davis." 

From this judgment A. J. Davis appealed to the Supreme Court, 
ass igni~~g error ill the judgment. 

J .  F'aison l'homson and John X .  Colfon for ,4. J .  Dauis. 
Robert '1. Hovis and Kenneth C. Royal1 for Commijsioner of Banks.  

CONNOR, J. The statute providing for the enforcement of the statu- 
tory liability of a stockholder of a bank organized under the laws of 
this State, C. S., 210 (a ) ,  and in liquidation by the Commissioner of 
Banks under statutory authority because of its insol~ency, C. S., 218 
(c), is as follows : 

"After the expiration of thirty days from the date or* the filing of the 
notice of the taking possession of any bank in the offiee of the clerk of 
the Superior Court, the Commissioner of Banks may levy an assess- 
mewt equal to the stock liability of each stockholder in the bank, and 
shall file a copy of such levy in the office of the clerk. of the Superior 
Court, which shall be recorded and indexed as judgments, and shall have 
the forcc and effect of a judgment of the Superior Courts of this State; 
a i d  the same shall become due and payable immediztely, and if not 
paid, execution may issue at the instance of the Commissioner of Banks 
against the stockholder delinquent, and actions on said assessments may 
be instituted against any nonresident stockholder in the same manner as 
othel- actions against nonresidents of the State. Any stockholder may 
appeal to the Superior Court from the l e ~ y  of an assessment; the issue 
raised by the appeal may be determined as in other actions in the Supe- 
~ i o r  Court." Subsection 13 of section 218 (c), Con~~olidated Statutes 
of North Carolina, as amended by chzpter 113, Public Laws of North 
Carolina, 1927. 

No time is fixed by the statute for the giving of nctice of an appeal 
from an assessment by a stockholder or other person against whom the 
assessment has been levied and duly docketed. I t  is, however, expressly 
provided by the statute that when an assessment hari been levied and 
duly docketed, as required by the statute, such docketed assessment 
.'shall have the force and effect of a judgment of the Superior Courts of 
this State." It follows from this provision that notice of appeal must 
be given within ten days from the date of the docketing of the assess- 
ment in the office of the clerk of the Superior Court of the county in 
which the bank is located. C. S., 641. While the statute does not pro- 
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vide for notice to  the stockholclers prior to the levying of the assessment, 
such notice is  presumed. C'orp. C ' O I H .  1>,  X u r p h e y ,  197 S.  C., 42, 147 
S. E., 667. Each stockholder lias colistructive ~ ~ o t i c e ,  at least, of the 
levying and docketing of the asseswlent, and if he wishes to avail him- 
self of his statutory right of a l~peal  from the assessment, he must give 
notice of such appeal withill ten days of the docketing of the assessimnt 
in the office of the clerk of the Superior Court of the county in which 
the bank is located. Otherwise, he has lost his right to appeal, and the 
assessment is filial and conclusi~ e. 

T h e n  a stockllolder or other person against nliom an assessnlent has 
been l e ~ i e d  and docketed, as authorized by tlie statutc, has failed to give 
notice of an appeal withill ten days from the date of the docketing, and 
has therefore lost his right to appeal, he may apply to tlle judge of the 
Superior Court for a writ of certiorari.  I n  a proper case he will be 
granted the nr i t ,  and thereby be a s ~ u r e d  a hearing in the Superior 
Court on his contention that  the assessment was illegal. 

I n  Oliver's appeal in I n  re Bank, 208 X. C., 63, 179 S. E., 2.2, the 
judgment dismissing the appcal n a s  affirmed. I n  that  case n e  said:  
"That the appeal should be taken within a reasonable time, is all that 
the appellant could claim. We agree with the tr ial  court that  a delay 
of nineteen or twenty montlls is too long." Kothing Tras ,aid in the 
opinion in that  case nhich is  inconsi\tent with the ground on which the 
judgment in the instant case is affirmed. Whether or not the appeal in 
tlie instant case was takeu within a reasonable time is immaterial on 
this record. We agree with the trial court that  the appeal was not 
taken nitllin the proper tiine-that is, nitliin ten days from the dxte of 
the docketing of the assessment. 

Affirmed. 

DEVIN, J., took 110 part in the consideration or decision of this case. 

FRANK PITTMBX r .  J. C. DOWSISG A X D  JAMES A. BOTCE. 

(Filed 22 January, 1936.) 

1. Automobiles C ,+Where driver's negligence is established, his motion 
to nonsuit guest's action on defenses raised b~ ans~%er is properly 
refused when there is conflict of evidence on such defenses. 

In an action by a guest against the driver of a car to recover dalnages 
sustained in a collision caused by the dnrer's negligence, the tlrlver's 
motion to nonsuit on the ground of joint enterprise, contributory negli- 
gence, C. S., 523, and assumption of risk is properly refused nhen there is 



IS T H E  S U P R E M E  C O U R T .  

conflict of evidence as to whether the guest had the right or did control 
the driving of the car, and as  to the issue of contributory negligence and 
assumption of risk, since a defendant is entitled to nonsuit plaintiff on 
defenses raised in his answer only when all the evidence, considered in 
the light most favorable to plaintiff, sustains such defenses. 

2. Evidence B b- 
The burden of proof is  on defendant t o  establish affirmative defenses 

pleaded by him in his answer. 
3. Trial  D ic 

Where defendant relies upoil affirmative defenses pleaded in his an- 
swer, his motion to nonsuit, based upon such defenses, is properly refused 
unless all the evidence, considered in the light most favorable to plaintiff, 
sustains the defenses relied upon in bar of recovery. 

4. Automobiles C d-Turning car  f rom highway into side road is not 
negligence when timely warning of purpose t o  t u r n  is given. 

Evidence that the driver of a car gave timely warning before turning 
his car from the highway into a side road is suffici13nt to sustain the 
jury's finding that he was not negligent in so turning. and in the driver's 
cross action to recover damages sustained in a collision with a car driven 
by his codefendant, set up in his answer in an action a.:ainst both drivers 
instituted by a guest in his codefendant's car, the codefendant's motion 
to nonsuit the cross action on the ground of contributory negligence is  
properly denied. 

DEVIN, J., took no part in the consideration or decision of this case. 

AYPEAL by  defendant  J. C. Downing f rom Jloore, iJpecial Judge, a t  
J u n e  Special Term,  1935, of MARTIN. NO error .  

T h i s  action was instituted i n  the  Super ior  Cour t  of M a r t i n  County 
to  recover of the  defendant J. C.  Downing damages f o r  personal injur ies  
suffered by the' plaintiff F r a n k  P i t tman  and  resulting f r o m  a collision 
on a S t a t e  highway, i n  Chowan County,  between two automobiles, one 
owned a n d  driven by  the  defendant  J. C.  I)owning, and  t h e  other owned 
and  driven by  J a m e s  A. Boyce. I n  his  complaint the  plaintiff alleges 
tha t  the  collision between the  two automobiles, a n d  his  resulting injuries, 
were caused by t h e  negligence of t h e  defendant J. C. Downing i n  dr iving 
h i s  automobile recklessly and  a t  a n  excessive ra te  of speed. 

I n  h i s  answer t h e  defendant J. C. Downing denies all  allegations of 
negligence i n  the  complaint,  a n d  alleges t h a t  the collision was caused 
by  the  negligence of J a m e s  A. Boyce, who was thereupon, on the motion 
of t h e  said defendant, du ly  made  a p a r t y  defendant i n  the action. T h e  
defendant sets u p  i n  his answer cer tain defenses t o  plaintiff's recovery 
i n  th i s  action. 

J a m e s  A. Boyce, a f te r  h e  h a d  been made a p a r t y  defendant i n  the 
action, filed a n  answer i n  which he  admit ted the  allegations of the  com- 
plaint,  a n d  denied t h e  allegations in t h e  answer of t h e  defendant  J. C. 
Downing. I n  f u r t h e r  answer t o  the  cross action against  h i m  set u p  i n  
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the answer of the defendant J. C. Downing, he alleged that  he was 
injured by the negligence of the said defendant, and prayed judgment 
that he recover of the defendant J .  C. Downing damages for said in- 
juries. 

Issues arising on the pleadings were submitted to  the jury and were 
answered contrary to  the contentions of the defendant J. C. Downing, 
and favorably to those of the plaintiff and of the defendant James A. 
Boyce. 

The  jury found that  both the plaintiff and the defendant James A. 
Boyce were injured by the negligence of the defendant J. C. Downing, 
as alleged in  their respective pleadings; that  neither the plaintiff nor 
the defendant James A. Boyce, by his negligence, contributed to his 
respective injuries; and that  the plaintiff was not engaged in  a joint 
enterprise with the defendant J. C. Downing a t  the time of the collision, 
and had not assumed the risk of a collision on the highway by riding as 
a passenger in  the automobile owned and driven by the defendant J. C. 
Downing, as alleged in his answer. The  jury assessed the damages of 
the plaintiff a t  $2,500 and of the defendant James A. Boyce a t  $1,000. 

From judgment that  plaintiff recover of the defendant J. C. Downing 
the sum of $2,500, and that  the defendant James A. Boyce recover of 
his codefendant the sum of $1,000, and that the costs of the action be 
taxed against the defendant J. C. Downing, the said defendant appealed 
to the Supreme Court, assigning as  error the refusal of the tr ial  court 
to allow his motions for judgment as  of nonsuit, at the close of all the 
evidence, and to give peremptory instructions to the jury, in accordance 
with his request. 

Elber t  S. Peel  for plaintif f .  
Joseph  C .  Eagles ,  Jr., and K e n n e t h  C. Roya l l  for defendant  J .  C .  

Downing .  

COKXOR, J. On  his appeal to this Court, the defendant J. C. Down- 
ing does not contend that  there was no evidence a t  the tr ial  of this 
action tending to show that  the collision which resulted in injuries to 
both the plaintiff and the defendant James A. Boyce mas caused by his 
negligence, as alleged in the complaint and in the answer of the defend- 
ant  James A. Boyce. H e  concedes in  the brief filed by his counsel, in 
effect a t  least, that all the evidence shows that a t  the time of the collision 
he mas driving the automobile in which the plaintiff was riding as a 
passenger, and which collided with the automobile xThich the defendant 
James A. Boyce was driving, a t  a rate of speed greatly in  excess of 
forty-five miles per hour, and that  there was evidence tending to show 
that such violation of the statute, C. S., 2626 (46), was a t  least a proxi- 
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mate cause of the collision, and the resulting injuries suffered by the 
plaintiff and by the defendant James A. Iloyce. 

I n  support of his assignments of error with respect to the judgment 
rcco~ered against him by the plaintiff, the defendant contends that  all 
the evidence at the tr ial  shon-s that  a t  the time of the collision the plain- 
tiff was cngaged in a joint enterprise with him, that  by his own negli- 
gence the plaintiff contributed to his injuries, and that when he entered 
the plaintiff's autoniobile as a passenger he assunled the risk of a colli- 
sion on the highway with another automobile. These   contentions are in 
support of defenses to plaintiff's recovery in  this action, which are set 
up  in defendant's answer, and cannot be sustained, fcr  the reason that 
there is a t  least a conflict in the evidence as to the facts involved in these 
defenses. I t  cannot be held that  all the evidence shows that  plaintiff, 
while riding with the defentlant as a passenger in defendant's automo- 
bile, had the right to control or did control the driviq; of said autolno- 
bile. See Jel-nigan c. J e m i g a n ,  207 K. C., 836, 178 S. E., 587. Nor 
call it  be held that  all the evidence shows that  by h s own negligence 
tlic plaintiff contributed to his injuries, see C. S., 523, or that  he as- 
sumed the risk of a collision caused by the negligence of the defendant, 
as sllomii by all the evidence a t  the trial. See Sor,+leet v. Hall, 204 
h-. C., 573, 169 S. E., 143. 

Where, i n  an action to recowr damages for injuries caused by the 
alleged negligence of the defendant, the defendant not only denies all 
allegations of negligence in  the complaint, but also pleads in his answer 
defenses available to him in  bar of plaintiff's recovery in the action, the 
burden is on the defendant to sustain the defenses pleaded by him. I t  
follows from this principle that  where there is evidence a t  the trial tend- 
ing to sustain the allegations of the complaint, the defendant is  not 
entitled to  a judgment as of nonsuit, unless all the evidence, considered 
in  the light most favorable to the plaintiff, sustains defenses relied upon 
by the defendant i n  bar of plaintiff's recovery. 

I n  support of his assignments of error with respecl; to the judgment 
recovered against him by the defendant James  A. Boyce, the defendant 
contends that  all the evidence shows that  the injuries suffered by said 
defendant were caused by his own negligence, or at least that said cle- 
fendant by his own negligence contributed to the insjuries suffered by 
him as  the result of the collision. These contentioils cannot be sus- 
tained. The  evidence pertinent to the defenses relied on by the defend- 
ant in bar of a recovery in this action by his codefentiant was properly 
submitted to the jury. I f  the jury believed the testimony offered as  
evidence by the defendant James A. Boyce, as they evidently did, the 
said defendant mas not negligent i11 tu rn i i~g  his automobile from the 
highway into the side road. H e  gave timely warning of his purpose to 
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do so, and  i n  t h a t  case. the  collision, and  his  resulting injuries, were 
caused by  the negligence of t h e  defendant J. C. Downing, as  found bv 
the jury. 

Af te r  a careful  r e ~ i e ~ v  of the c ~ i t l e n c e  i n  this  case, we a r e  of opinion 
t h a t  the  assignments of e r ror  relied on by  the defendant J. C. Downing 
on h i s  appeal  to  this  Court  cannot be sustained. 

S o  error .  

DEVIX, J., took no p a r t  in the consideration or decision of this case. 

HAZEL BATSOX v. C I T Y  LAUKDRP COMPANY. 

( Filed 22 January, 1936. ) 

1. Appeal and Error J c-Court's findings on motion to dismiw action 
after nonsuit on ground of res judicata are not ordinarily reviewable. 

On a motion to dismiss an action, instituted after nonsuit of a prior 
action hetneen the partieq. on the ground of i c s  jf~tlrcnta, the finding by 
the court, after coniiderin: the evidence in both actions, that the ev~dence 
offered by plaintiff v a s  subqtnntinlly the same a s  that offered on the 
t ~ i a l  of the cause of action nonsuited, ordinarily nil1 not be reviewed 
on a~~lreal .  

3. Jndgments L a-Action instituted nfter nonsuit is properly disnlissed 
upon finding that evidence in both actions is substnntinlly thc samc. 

The finding by the court that the evidence offered hy plaintiff was sub- 
stnntinlly the samc ns that offeretl in  a prior action between the samc 
parties I\-hich had been nonsuited, is sufficient to sustain the court's judg- 
ment dismissing thc action on the grountl of rcs judicata. 

DEVIN, J., took no part in the consideration or decision of this case. 

C PEAL by plaintiff f r o m  F ~ i z z c l l e ,  J . ,  a t  X a y  Term,  193.3, of YET\- 
HANOVER. Affirmed. 

T h i s  is  a n  action to recover damages f o r  personal injur ies  suffered by 
the plaintiff on 6 June ,  1928, while she was  engaged i n  the  perfornlance 
of her  duties as  a n  employee of the defendant. 

T h e  action was begun on 5 Kovember, 1934. 
I n  her  complaint the  plaintiff alleges t h a t  on 1 4  March,  1931, shc 

instituted a n  action in forma p a u p e ~ i s  i n  t h e  Superior  Cour t  of S e m  
H a n o r e r  County against the  defendant  to  recover damages for  the per- 
sonal injur ies  which she suffered on 6 J u n e ,  1928, while she mas engaged 
i n  the  performance of her  duties as  a n  employee of the  defendant ;  t h a t  
a t  t h e  t r i a l  of said action a t  October Term, 1931, of said court, a verdict 
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in her favor and against the defendant was returned by the jury; that 
on the motion of the defendant the verdict was set aside as a matter 
of law by his Honor, M. V. Barnhill, judge presiding, who thereupon 
dismissed the action by judgment of nonsuit; and that on plaintiff's 
appeal to the Supreme Court, the judgment was reversed, and the action 
remanded to the Superior Court of New Hanover County for further 
proceedings. See Batson v. Laundry Co., 202 N. C., 560, 163 S. E., 
600. 

She further alleges that said action was subsequently tried at October 
Term, 1932, of the Superior Court of New Hanover County, before 
his Honor, W. A. Devin, judge presiding; that at said l;rial, at the close 
of the evidence for the plaintiff, there was a judgment of nonsuit; and 
that on plaintiff's appeal to the Supreme Court, the judgment dismiss- 
ing the action as of nonsuit was affirmed on 8 July, 1933. See Batson 
v. Laundry Co., 205 1';. C., 93, 170 S. E., 136. 

She further alleges that thereafter, on 28 July, 1933, the plaintiff 
instituted another action in forma pauperis in the Superior Court of 
Kew Hanover County to recover of the defendant on the same cause of 
action as that alleged in the complaint in the action which was begun 
on 14 March, 1931, and dismissed by jud-gnent as of nonsuit on 8 July, 
1933: that at tlie trial of said action before his Honcr, J. Paul Friz- 
zelle, judge presiding, at  September Term, 1934, of the Superior Court 
of New Hanover County, the plaintiff took a voluntary nonsuit; and 
that thereafter, on 5 November, 1934, this action was begun. 

I n  her complaint in this action, the plaintiff alleges 1 hat the personal 
injuries which she suffered on 6 June, 1928, were caused by the negli- 
gence of the defendant in failing to exercise ordinary care to provide 
for her while she was performing her duties as its employee, a reason- 
ably safe place to work. This allegation is denied in the answer. 

I n  further defense of the action, the defendant pleads the three-year 
statute of limitations; the judgment of nonsuit in the former action in- 
stituted by the plaintiff against the defendant on the same cause of 
action as that alleged in the complaint in this action, and the contribu- 
tory negligence of the plaintiff. 

At the conclusion of the evidence for the plaintiff at the trial of this 
action, tlie defendant moved for judgment dismissing the action. 

On tlie hearing of defendant's motion, the court found from the evi- 
dence offered by the plaintiff that the cause of action alleged in the com- 
plaint in this action is the same, or substantially the same, as that 
allegcd in the action which was dismissed by judgment of nonsuit on 
8 July, 1933; that the evidence for the plaintiff at  the trial of this 
action is the same, or substantially the same, as that offered by the 
plaintiff at the trial of the former action; and that the decision in the 
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former action that  plaintiff by her own negligence contributed to her 
injuries is res judicata, and conclusire upon the plaintiff in this action. 

The court was of the opinion that  on all the evidence offered by the 
plaintiff at the tr ial  of this action she was guilty of contributory negli- 
gence, and for that  reason could not recover in this action. 

The  court was further of the opinion that  if the cause of action 
alleged in the complaint i n  this action is not the same, or substantially 
the same, as that  alleged in  the former action, on the facts shown by the 
evidence for the plaintiff, this action is  barred by the three-year statute 
of limitations. 

On the facts found by the court, and in accordance with its opinion 
that in any event the plaintiff on her own testimony was guilty of con- 
tributory negligence which barred her recorery in this action, or that  if 
the cause of action alleged in  the complaint in this action is not the 
same, or substantially the same, as the cause of action alleged in the 
complaint i n  the former action, the plaintiff is barred of recovery in this 
action by the three-year statute of limitations, the motion of the defend- 
ant  was allowed, and plaintiff excepted. 

From judgment dismissing the action, the plaintiff appealed to the 
Supreme Court, assigning errors, as shown by the record. 

Burney & McClelland, Herbert McClammy, and Rountree & Rvuntree 
for plainti f .  

Bryan & Campbell and L. Clayton Grant for defendant. 

CONNOR, J. At  the hearing of the defendant's motion that  the action 
be dismissed for the reason, among others, that the judgment of nonsuit 
in the former action is a bar to plaintiff's recovery in this action, the 
court considered the evidence offered by the plaintiff a t  the trial, and 
from such evidence found the facts on mhich the motion of the defend- 
ant  was allowed. See Batson v. Laundry Co., 206 N .  C., 371, 174 S. E., 
90. Ordinarily, if there was ex-idence tending to show the facts on 
which a motion mas allowed, or  denied, to be as found by the court, its 
findings of fact will not be reviewed by this Court. I n  the instant case 
11-e are of opinion that  all the evidence shows that  the facts are as found 
by the court. I t s  findings of fact will not be disturbed. 

On the facts found by the court, there mas no error in the order 
allowing the defendant's motion, or in the judgment dismissing the 
action on the ground that  the plaintiff is barred of recovery in this 
action by the judgment of nonsuit in the former action. I n  affirming 
the judgment of Judge Devin (Batson v. Laundry Co., 205 N .  C., 93, 
170 S. E., 136),  this Court, speaking through the late Justice Brogden, 
said : "A liberal interpretation of plaintiff's testimony leads to the 
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inevitable conclusion t h a t  a t  t h e  t ime  of h e r  i n j u r y  she mas not exercis- 
ing  ord inary  care f o r  her  own protection, and  must  therefore bear t h e  
consequences of her  rmfortunate  injury." 

T h e  judgment is  affirmed on  the  au thor i ty  of Hampton v. Spinning 
Co., 198 K. C., 235, 1 5 1  S. E., 266. 

Affirmed. 

DEVIX, J., took n o  p a r t  i n  the  consideration or  decision of this  case. 

QUINT L. SORRELL v. SOVEREION CAMP, JVOODhIEK O F  THE WORLD, 
ASD J. BOSTTVICK COOKE. 

(Filed 22 January, 1936.) 

Insurance K a-Beneficiary has  no vested interest in policy, nor does pay- 
ment of dues or premimns create lien on policy or proceeds. 

I n  this action involring the right to proceeds from a mutual benefit 
certificate, i t  appeared that insured's wife was named I~eneficiary therein, 
and kept the certificate in force for a number of years by paying the neces- 
sary dues and assessments, that  after her death insured's brother, who, 
upon the death of insured's wife, became the beneficiary under the terms 
of the certificate as  insured's nearest blood relation, kept the certificate in 
force by paying the dues and assessments until tlle death of the insured 
a short time thereafter. The wife left a will in which she attempted to 
devise her interest in the policy to her nephew. Held: Under the terms 
of the certificate the insured's brother was entitled to t l ~ e  proceeds thereof, 
to the esclusion of the wife's nephew, the payment of dues or premiums 
alone being insufficient to create a lien against the certificate, or the pro- 
ceeds thereof, and the wife a t  no time having any vested interest as the 
named beneficiary which she could bequeath by will. C. S., 6508. 

APPEAL by the defendant  J. Bostwick Cooke f r o m  LIarris, J., a t  J u n e  
Term, 1936, of DURHAM. Affirmed. 

T h i s  is  a n  action to recorer  the  s u m  due on  a benefit certificate issued 
by tlle defendant  Sovereign Camp,  Woodmen of t h e  World, on 1 J u n e ,  
1929, t o  Albert V. Sorrell, who mas a t  said da te  a member of i t s  local 
camp, S o .  412, Woodmen of the  World,  located a t  D u r h a m ,  N. C. 

Albert V. Sorrel l  died dur ing  the month  of December, 1934, leaving 
as  his  nearest l iving relative the  plaintiff, who i s  h i s  only surviving 
brother. H e  lef t  no wife, child, parent,  grandchild, o r  sister surviving 
him. 

By said certificate the  defendant promised t o  p a y  to the beneficiary 
designated therein, a t  t h e  dea th  of Albert V. Sorrell, a sum of money 
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to be determined in accordance with the provisions of said certificate. 
This sum at the date of the trial of the actiop was $657.57, and had been 
paid by the defendant into the o5ce of the clerk of the Superior Court 
of Durham County, pursuant to an order made in the action, to await 
final judgment. 

The beneficiary designated in the certificate at the date of its issue 
was Quinnette Sorrell, who was at  said date the wife of Albert V. Sor- 
rell. She and the said Albert V. Sorrell were divorced from each other 
during the year 1931. She died on 11 September, 1933. No  other 
beneficiary had been designated in the certificate. 

I t  is provided i n  the certificate that "in the event of the death of all 
the beneficiaries designated in  the certificate before the death of the 
member, if no new designation has been made, the benefits shall be paid 
to the surviving wife and surviving children and adopted children of 
the member, share and share alike; provided, that such surviving wife 
shall not be entitled to any benefits if she shall have been divorced; 
provided, further, that if there be no surviving wife, the surviving chil- 
dren and adopted children, if any, shall be entitled to all such benefits, 
and if there shall be no surviving children or adopted children, then 
the surviving wife, if any, shall be entitled to the benefits, but if there 
be no surviving wife, children, or adopted children, such benefits shall 
be paid to the next living relative of the member in the following order : 
parents or surviving parent, grandchildren, brothers and sisters, other 
blood relations, father-in-law, mother-in-law, son-in-law, daughter-in- 
law, brother-in-law, sister-in-law, step-father, step-mother, step-children, 
step-brother, step-sister, and persons dependent upon the member; and 
blood relatives of the half blood shall share equally with those of the 
full blood." 

The certificate sued on in  this action, dated 1 June, 1929, was issued 
by the defendant in exchange for a certificate issued by the defendant on 
27 March, 1913, to Albert V. Sorrell. Quinnette Sorrell, wife of Albert 
V. Sorrell, was designated as beneficiary in the original certificate. 
Some time after the issuance of said original certificate, Albert V. Sor- 
re11 stopped paying the dues and assessments required to keep said cer- 
tificate in force, and thereupon Quinnette Sorrell, as the beneficiary 
designated in said certificate, paid the said dues and assessments until 
the said certificate was exchanged for the new certificate, dated 1 June, 
1929. Quinnette Sorrell paid all the dues and assessments required to 
keep the new certificate in force until her death on 11 September, 1933. 
The sums paid by Quinnette Sorrell as dues and assessments required to 
keep both certificates in force amount to more than $459.00. At her 
death, Quinnette Sorrell left a last will and testament, containing Item 
4, which is as follows: 
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"I give and bequeath to my beloved nephew, J. Botitwick Cooke, all 
the personal property of every nature, condition, and kind, including 
insurance policies, moneys, and other things of value, to him absolutely 
forever." 

After the death of Quinnette Sorrell, the defendant J. Bostwick Cooke 
paid the dues and assessments required to keep the certificate sued on in 
force until the death of Albert V. Sorrell. The sums paid by the said 
defendant as dues and assessments required to keep sl id certificate in 
force amount to $38.25. 

On the foregoing facts, which were admitted in  the pleadings in the 
action, i t  was ordered, considered, and ad*judged by the court that the 
plaintiff is entitled to the sum due on the certificate sued on, and that 
the clerk of the Superior Court of Durham County pay to the plaintiff 
the sum of $657.57, now in  his hands, after first deducting from said 
sum the costs of the action. 

From this judgment the defendant J. Bostwick Cooks appealed to the 
Supreme Court, assigning error in  the judgment. 

R. 0. Everett for plainti f .  
Charles Scarlett for defendant. 

CONNOR, J. On the facts admitted in  the pleadings and under the 
provisions of the benefit certificate sued on in  this action, the plaintiff is 
entitled to the sum which was due on said certificate a t  the death of 
Albert '7. Sorrell. 

The beneficiary designated in the certificate died belore the death of 
Albert Q. Sorrell, the insured. H e  left surviving him no wife or child, 
no parent, grandchild, or sister. I n  such case, it is provided in the cer- 
tificate that the benefits shall be paid to the next living relative of the 
insured. The plaintiff, as his only surviving brother, is the nearest 
living relation of Albert V. Sorrell, deceased, and is {herefore entitled 
to the sum due on the certificate at  his death. 

The defendant J. Bostwick Cooke, who was mad@ a party to the 
action after its commencement, on his own motion, is not entitled to the 
sum due on the certificate, or to any part of said sum. He claims under 
the last will and testament of Quinnette Sorrell, deceased, who was the 
beneiiciary designated in the certificate prior to her death. At no time 
during her life did she have any vested interest i n  the certificate which 
she could bequeath by her last will and testament. C. S., 6508. 

Neither Quinnette Sorrell nor the defendant J. Bostwick Cooke had 
any lien on the certificate or on the sum due on the cartificate, for the 
sums paid by them as dues and assessments required to keep the certifi- 
cate in  force. I n  Pollock v. Household of Ruth ,  150 N. C., 211, 63 
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S. E., 940, i t  is said: "There may be, and not infrequently are, facts 
and circumstances existing which would raise an equity in  the original 
beneficiary and which would justify and require a court to interfere for 
his protection; but the authorities are very generally to the effect that 
the mere payment of the premiums and dues for a time, without more, 
and in the absence of a bindinn contract that the beneficiaries then 
designated should receive the proceeds of the policy or the benefits 
arising therefrom, would not support such a claim." 

The judgment is 
Affirmed. 

STATE v. THOMAS WATSON, J. T. SANFORD, ET AL. 

(Filed 22 January, 1936.) 

Constitutional Law F e: Criminal Law F' +Defendant is not twice put 
in jeopardy by second arraignment after continuance. 

Where each defendant has been separately arraigned and has pleaded 
to the bill of indictment, following which the cases are continued to the 
next term of court, defendants are not twice put in jeopardy by a second 
arraignment when the cases are called for trial the following term. N. C. 
Const., Art. I, secs. 12, 13, 17. 

APPEAL by defendants from Small, J., and a jury, at  Special Septem- 
ber Criminal Term, 1935, of DURHAM. N O  error. 

At the regular 1935 September Term of criminal court in Durham 
County, the defendants Thomas Watson and J. T. Sanford were in- 
dicted and a true bill found against them for the murder of one Nathan 
Malone, a colored taxi driver. The defendants were separately ar- 
raigned in open court before Judge G. V. Cowper and, after first moving 
to quash the bill of indictment, pleaded not guilty. The case was then 
continued, on motion of defendants, to the Special September Criminal 
Term. When the case was called the defendants, over their objections, 
were again separately arraigned before Judge Walter Small. The case 
was tried before a jury, and each of the defendants were found guilty 
of murder in the first degree and judgment of death was duly pro- 
nounced by the court below "by inhaling lethal gas until they are dead." 
Defendants excepted to the judgment, assigned error, and appealed to 
the Supreme Court. 

The State offered evidence tending to show the following facts: That 
prior to Monday, August 26, 1935, the defendants Thomas Watson and 
J. T. Sanford, together with one Moody Johnson, planned to get a taxi 
to go to Florida. On Monday morning, 26 August, the three planned 
to rob Nathan Malone and take his taxi and use it for the trip. After 
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the plan mas completed, but before i t  was commenced, Moody Johnson 
withdrew from the plan. About dusk dark the two defendants called 
the deceased on the telephone and, after he came for the defendants and 
took them in his taxi, Sanford hit the deceased in the head with a ham- 
mer and Watson took the wheel and drove the car on a side road, where 
a scuific ensued and Nathan Malone was killed and robbed. Ear ly  next 
morning the deceased's body was discovered. The Durham police imme- 
diately became active by use of the local police radio, long distance tele- 
phone calls, and announcements over radio station:; i n  Richmond, 
Raleigh, and Columbia. About 11 o'clock a.m., the nest day, the 
defendants were apprehended in  Savannah, Georgia, ~ h i l e  driving the 
deceased's taxi. Both confessed that they committed the crime to 
officers of the law. These confessions were corroborated in  erery detail. 

The charge of the court below covered every aspect of the case, to 
which no exception was taken. The appellants offered no e~idcnce  at  
the trial. Moody Johnson pleaded guilty to a conspiracy to commit 
the murder of Nathan 3Ialone. S o  appeal as to him was taken. 

Aftomey-General Seawell and Assistant Attorney-Gerleral B m f o n  for 
the State. 

C .  IT'. Ha71 for defendant Tlzo~nas Watson. 
Allsfon Sfz lbbs  for defendant J .  T .  Sanford. 

C L A R I ; ~ ~ ~ ,  J. The defendants contend that the only question in- 
volved on this appeal is:  "Where the defendaiits are charged with first 
degree murder, and after each has been separatelj arraigned and 
pleaded to the bill of indictment, following which the eases were con- 
tinuell to the nest term of court, is it reversible error to again arraign 
the defendants \\hen the cases are called for trial at  i,he next term of 
court ?" We think not. 

The defendants say:  "We are frank to admit t h ~ i t  we have been 
unable to find any authority for our position." 

The Constitution of Korth Carolina, see. 12, is as follows: "KO per- 
son shall be put to answer any criminal charge except as hereinafter 
allowed, but by indictment, presentment, or impeachmxt." 

Set. 1 3 :  "Xo person shall be convicted of any ci-ime but by the 
unanimous verdict of a jury of good and lawful men in open court. 
The Legislature may, however, provide other means of trial for petty 
misdrmeanors, with the right of appeal." 

Seca. 17 : " S o  person ought to be taken, imprisoned, or disseized of 
his freehold, liberties, or privileges, or outlawed or exiled, or in any 
manner deprived of liis life, liberty, or property, but ky the law of the 
land." 
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I n  8 R. C. L., p. 134, see. 114, is the following: "It is an established 
maxim of the common law, in the administration of criminal justice, 
constantly recognized by elementary writers and courts of judicature 
from a very early period down to the present time, that a man shall 
not be brought into danger of his life or limb for one and the same 
offense more than once. This rule not only prohibits a second punish- 
ment for the same offense, but it goes further and forbids a second trial 
for the same offense, whether the accused has suffered punishment or 
not, and whether in  the former trial he has been acquitted or convicted. 

Sec. 115: "The right not to be put in jeopardy a second 6 m e  for the 
same cause is as important as the right of trial by jury, and is guarded 
with as much care. Accordingly, there will be found in the Constitu- 
tion of the United States and in the constitutions of most of the states 
a provision that no person shall for the same offense be twice put in 
jeopardy, which, however, is but a recognition of the humane rule of 
the common law, and a plea of former conviction is good under either 
the Constitution or the common law. The protection thus afforded is 
not against the peril of second punishment, but against being again tried 
for the same offense. Jeopardy in its constitutional or common-law 
sense, has a strict application to criminal prosecutions only. The word 
signifies the danger of conviction and punishment which the defendant 
in a criminal prosecution incurs when duly put on trial before a court 
of competent jurisdiction. The provision of the Constitution of the 
United States on the subject applies only to proceedings in the federal 
tribunals, and does not in any way restrict or prescribe the limits of the 
constitutional provisions and statutory enactments of the several states, 
though statements to the contrary may be found in some early deci- 
sions." See Constitution of United States, Amendment 5. 

We see no constitutional question impinged. Defendants were tried 
on a bill of indictment for murder found by a grand jury. They were 
tried by a jury and riel-er put in jeopardy t~5ice for the same offense. 

Technicalities and refinements have been greatly eliminated in trials 
in criminal actions. For example: I n  S. v. Upton,  170 N. C., 769 
(770), me find: "Even if this had been a trial for a capital felony, it 
would not have been error for the court to have made a mistrial 'when 
necessary to attain the ends of justice.' S. v. Guthm'e, 145 K. C., 495;  
S. v. Tyson, 138 N. C., 627, which is cited in S. v. Dry, 152 N. C., 813." 
8. v. Ellis, 200 N. C., 77. 

On the record we see no error, prejudicial or otherwise. 
No error. 
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N. R. HUSSEY v. E. B. KIDD, EXECUTOR OF R. H. HUSSE'Y, AND BAXTER 
HUSSEY A N D  OTHERS, HEIRS AT LAW OF K. H. HCSSEY. 

(Filed 22 January, 1936.) 

1. Pleadings D e- 
&4 demurrer admits the truth of the allegations of fact in the complaint 

and relevant inferences of fact to be drawn therefrom, but does not admit 
conclusions of law contained therein. 

2. Trusts  C +Heir of wife held no t  entitled t o  f 0 l l 0 ~  proceeds from 
sale of land by t enan t  by t h e  curtesy consummate. 

Where a tenant by the curtesy consummate in lands sclls such lands by 
deed of bargain and sale with covenants of seizin, and invests the pro- 
ceeds of sale in other lands, and thereafter dies, the sole heir a t  law of his 
wife, who died seized of the lands, may not recoyer from the estate of the 
tenant by the curtesy the funds received by the tenant from the sale of 
the lands nor claim a lien against the lands purchased with the proceeds 
of sale, the proceeds of sale belonging to the tenant subject only to the 
right of action of the purchaser for breach of covenants;, and the heir is 
relegated to an action for the land against the purchaser from the tenant, 
his title uot being rebutted by the tenant's general warranties and cove- 
nants of seizin. 

APPEAL by  t h e  defendants f r o m  A l l e y ,  ,T., a t  M a y  Term,  1935, of 
MOORE. Reversed. 

J .  I f .  S c o f t  a n d  W .  R. Clegg for plaint i f f ,  appellee.  
111. G. Boye t t e  for defendants ,  appellants.  

SCHENCK, J. T h e  conlplaint alleges tha t  K. H. Hussey and  M a r y  
El iza  B r a d y  Hussey became m a n  and  wife i n  1880, and t h a t  t h e  plain- 
tiff N. R. Hussey was the only child and  heir  a t  l aw born to  th i s  un ion ;  
tha t  M a r y  El iza  B r a d y  Hussey was the  sole owner of a t rac t  of l and  
containing 75 acres, andgdied intestate on 2!3 December, 1887;  tha t  sub- 
sequent to the  death of t h e  said N a r y  El iza  B r a d y  Hussey, K. H. 
Hussey intermarr ied xvith one Mishie Purvis ,  and  t h a t  thereafter,  on 
9 December, 1892, K. H. Hussey a n d  h i s  then wife, Mishie P u r v i s  
Hussey, undertook t o  convey i n  fee simple t o  E. S. Maness, by deed with 
general  warrant ies  a n d  covenants of seizin, f o r  the  sum of $300.00, t h e  
75-acre t rac t  of l and  i n  which K. H. Hussey had  only t h e  r igh t  of 
curtesy consummate;  t h a t  the  $300.00 received by  K. H. IIussey for  the  
75-acre t ract  of land was used to purchase a 116-acre t rac t  of land, deed 
for  which was taken i n  the  n a m e  of K. H. Hussey. T h e  conlplaint 
f u r t h e r  alleges t h a t  K. H. Hussey died on February ,  1934, leaving 
surviving h i m  h is  children a s  his  only heirs  a t  law, namely, the  plaintiff, 
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a child by his first wife, Mary Eliza Brady Hussey, and the defendants 
(other than the executor), children by his second wife, Mishie Purvis 
Hussey. The complaint also alleges that the "land (the 75-acre tract) 
and the proceeds of its sale were the sole and separate property of this 
plaintiff," and that "K. H. Hussey held said land (the 116-acre tract) 
in trust for this plaintiff as the sole and only heir a t  law of his mother, 
and this plaintiff is entitled to recover the same from the defendants in 
this action," and that the plaintiff "is entitled to recover of the defend- 
ants the sum of $300.00, with interest a t  the rate of six per cent per 
annum from 9 December, 1892, the date of the sale of the land (the 
75-acre tract) belonging to plaintiff, and the investment of its proceeds 
in the (other) land (the 116-acre tract) until paid, and that such recov- 
ery is a first and prior lien upon the (said later mentioned) land . . . 
in preference to all other claims by the defendants, heirs at  law of 
K. H. Hussey, deceased, or the estate of K. H. Hussey." 

The prayer for relief is to the effect (1) that the plaintiff be declared 
the owner and entitled to the possession of the 116-acre t rad ,  and (2) 
that the plaintiff recover of the estate of K. H. Hussey the sum of 
$300.00, with interest from 9 December, 1892, and that recovery be 
declared a first lien against any assets in  the hands of the executor. 

The plaintiff expressed his desire to take a voluntary nonsuit as to 
any claim to the 116-acre tract, and renounced all right to recover said 
land in this action, but insisted upon his right to prosecute the action 
for the funds used in  the purchase of said land. Whereupon, the court 
entered judgment to the effect "that the plaintiff be nonsuited as to his 
right to prosecute the action as to the land described in the pleadings 
(the 116-acre tract), but his right to prosecute the action as to the 
funds used in  the purchase of said land that may arise upon the plead- 
ings is retained." 

Upon the entering of the aforesaid judgment of voluntary nonsuit as 
to a portion of the plaintiff's complaint, the defendants demurred ore 
tenus to the remaining portion thereof for that i t  did not set forth facts 
su5cient to constitute a cause of action against the defendants, in that 
it alleges that K. H. Hussey sold and conveyed the 75-acre tract of land 
of which he was not the owner; and that while the plaintiff, under the 
facts alleged, might have a cause of action against the purchaser of said 
lands for the recovery thereof, he would have no cause of action against 
the defendants for the recovery of the $300.00, alleged to have been paid 
for said land, as the plaintiff would have no interest in the fund of 
$300.00 for the reason that K. H. Hussey did not and could not make 
a valid deed conveying in fee land in which he owned no interest except 
a right of curtesy consummate, and that under the facts alleged in the 
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complaint the plaintiff cannot successfully maintain, as a matter of 
law, that the money constituted a trust fund. 

The demurrer 1i.a~ overruled and the defendants reserved exce~t ion.  
and this exception presents a determinative question on this appeal, and 
renders unnecessary the consideration of the other exceptions subse- 
quently taken during the course of the trial. 

While the demurrer admits the truth of the allegations of fact con- " 
tained in  the complaint and the relevant inferences of fact to be drawn 
therefrom, it does not admit the conclusions of law contained therein. 
Scales v. Bank d2 Trust Co., 196 N .  C., 772. The allegations to the 
effect that the proceeds of the sale of the 75-acre tract .xai the sole and 
separate property of the plaintiff, and that the $300.00 receired by 
K. H. Hussey for the 75-acre tract and invested by him in the purchase 
price of the 116-acre tract, constituted a trust fund and a first and prior 
lien upon the 116-acre tract, or the assets in the hands of the executor, 
are purely allegations of conclusions of law drawn by :he pleader, and 
as such are not admitted by the demurrer. 

Under the alleged facts, we are called upon to deter r rhe  whether the 
giring to a third party of a deed, with general warranties and covenants 
of seizin, by a life tenant by curtesy consummate for land of which his 
wife died seized, in consideration of cash to him paid, and the use by 
hiin of the cash so paid to buy other land constitute a cause of action 
by the remainderman, the sole heir of the deceased mife, against the 
estate and the heirs at  law of the said late life tenant for the amount 
of the cash so paid to him, and, if so, does such claim constitute a prior 
lien up011 the land bought with the cash paid by said deed, or upon 
the assets of estate of the said late life tenant in the hands of his 
executor. 

I<. H. Hussey could sell such estate as lie had in  tke land, namely, 
an estate by the curtesy consummate. Long v. Graeber, 64 K. C., 431. 
However, when he sold the land of which his wife died seized by deed 
of bargain and sale, with general varranties and covenants of seizin, 
the right of the heir of his wife to the land was not rebutted by such 
warranty and covenants, Johnsor~ v. Bradleg, 31 K. C., 362, and the 
consideration paid was recei~ed by K. H. Xussey for such title as the 
deed passed, and was his property, subject only to such right of action 
as the grantee therein may hare  against him for breach 3f warranties or 
covenants of seizin. The plaintiff, as heir at  law and remainderman 
after ihe life estate of his father, as tenant by curtesy consummate, has 
no right of action for  the consideration paid to his father, since i t  was 
paid for such title as his father had and as was passed l ~ y  the deed. 

I t  ~ ~ o u l d  seem that the plaintiff is relegated to his right of action to 
recover the land from whomsoever may be now in  possession thereof and 
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c laiming t h e  same either by  o r  th rough  t h e  deed of K. H. Hussey, which 
r igh t  of action apparen t ly  accrued upon  the death of K. H. Hussey i n  
1934. 

W e  conclude t h a t  the  demurre r  o re  tenus should have been sustained, 
and  f o r  t h a t  reason t h e  judgment of the Superior  Cour t  i s  

Reversed. 

T. A. HAYWOOD AND OTHERS, COMPOSING THE KORTH STATE ORCHARDS 
No. 3, v. G. C. MORTON. 

(Filed 22 January, 1936.) 

1. Vendor and Purchaser P +Evidence held sufficient for jury on issue 
of fraudulent misrepresentations by vendor of number of acres. 

Where there is  evidence that  the vendor represented the tract sold to 
contain a certain number of acres, including two tracts upon which were 
situate tenant houses, and that in fslct i t  contained a substantially smaller 
number of acres, and failed to include the tracts upon which the houses 

situate, and evidence of facts from which i t  could be reasonably 
inferred that the vendor, a t  the time knew the tract to contain a smaller 
number of acres, and knew i t  did not include the tracts upon which the 
houses were situate, the evidence is sufficient to be submitted to the jury 
on the issue of vendor's fraudulent misrepresentations in the purchaser's 
action to recover damages sustained by reason of the shortage. 

2. Sam-Failure of purchaser to ascertain acreage is not defense when 
purchaser's failure is due to reliance on vendor's misrepresentations. 

A vendor's motion to nonsuit an action by his purchaser for damage 
resulting from a shortage of acreage in the tract sold on the ground that 
the purchaser had an opportunity of ascertaining the land purchased, is 
properly denied when there is allegation and evidence that  the purchaser 
failed to ascertain the acreage because of the vendor's fraudulent repre- 
sentations as  to the acreage, and tracts included, which misrepresentations 
were made to deceive the purchaser. 

APPEAL by the  defendant f r o m  Alley, J., a t  M a r c h  Term, 1935, of 
RICHMOND. NO error .  

T h e  plaintiffs instituted th i s  action t o  recover damages alleged to have 
been sustained by  reason of false and  fraudulent  representations made  
by t h e  defendant  t o  t h e  plaintiffs relative to  the  acreage and  t racts  of 
land conveyed by  a deed f r o m  t h e  former  t o  the  la t ter ,  t h e  pr incipal  
allegations being i n  the following words:  "That  the  plaintiffs a r e  ad- 
vised, believe, a n d  so allege t h a t  t h e  defendant  represented t h a t  he owned 
2,600 acres of land, a n d  included i n  which were the  two tracts  of 12 
acres on  which were the  two tenant  houses f o r  the  purpose of inducing 
these plaintiffs to  purchase said t rac t  of land, a n d  t h a t  the  plaintiffs 
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relied upon the representations of the defendant that hs  was conveying 
to them 2,600 acres of land by warranty deed, and that  he had a good 
title to all of said lands, including the 12 acres on which were the two 
tenant houses, when, as a matter of fact, the defendant did not own 
2,600 acres, nor the two tracts containing 12 acres, . . . and that 
the said defendant knew or should have known that he did not own the 
same, and he well knew or should have known that  the plaintiffs relied 
upon his representations, and which representations wers false, and that  
said representations were made for the purpose of inducing these plain- 
tiffs to purchase the land described in said deed and for the amount 
hereinbefore stated ($50,000). That, relying upon the representations 
of the defendant as hereinbefore set forth, the plaintiffs purchased said 
tract of land represented to contain 2,600 acres and on which were the 
two tenant houses pointed out by the defendant, but discovered shortly 
thereafter and as soon as a survey of said premises could be had that 
the defendant did not own but about 2,200 acres of land, and did not 
own the two tracts of 12 acres on which mere the two tenant houses, and 
by reason of said shortage in acreage and the failure to convey the two 
tracts of 12 acres, . . . these plaintiffs have been damaged in a t  
least the sum of $6,500." Upon these allegations the  plaintiffs ask that  
they be allowed a credit of $6,500 upon a note of $24,500 given by them 
to the defendant for part  of the purchase price of said lands. 

The defendant's answer admits that  the deed which he delivered to 
the plaintiffs called for 2,600 acres, more or less, and that  at  the time 
he delivered such deed to the plaintiffs he thought that the two tracts 
of 12 acres were included within the boundary set out In the deed, and 
denies that  he knowingly made any false or fraudulent representations 
to the plaintiffs. 

The defendant further sets up  as a counterclaim the purchase price 
note of $24,500, less several admitted credits thereon aggregating $8,000, 
and asked judgment against the plaintiffs for the balance. 

Issues were submitted to and answered by the jury as follows: 
"1. Did the defendant G. C. Morton falsely and fraudulently repre- 

sent to the plaintiffs that the boundary of land conveyed by him to the 
plaintiffs by deed bearing date of 20 June, 1932, contained 2,600 or 
more acres of land, as alleged in  the complaint? Answer : 'Yes.' 

"2. Were the plaintiffs injured and damaged by said false and fraudu- 
lent representations? Answer : 'Yes.' 

"3. What damages, if any, are the plaintiffs entitled to recover? 
Answer : '$4,000.' 

"4. I n  what amount are the plaintiffs indebted to the defendant? 
Answer : '$24,500, with interest from 20 August, 1932, subject to credits 
of $4,000 as of 13 September, 1932, $2,000 as of 8 Oc:ober, 1932, and 
$2,000 as of 15  September, 1933.' " 
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From judgment based upon the verdict to the effect that the defendant 
recover of the plaintiffs $24,500, subject to the aforesaid credits of 
$8,000, and interest, and "subject to a credit of $4,000 awarded the 
plaintiffs as damages under the third issue," the defendant appealed, 
assigning errors. 

Fred W .  Bynum and W ,  8. Jones for plaintiffs, appellees. 
Mmton  & Smith  and V a n n  & Milliken for defendant, appellant. 

SCHENCX, J. AS is frankly stated in his brief, the appellant relies 
chiefly for reversal upon his exception to the court's refusal to allow his 
motion for judgment as of nonsuit. 

There was evidence to the effect that the defendant represented to the 
plaintiffs that the land conveyed by the deed from him to them contained 
2,600 acres or more, and that the land so conveyed contained not more 
than 2,200 acres, and i t  was admitted by the defendant that he thought 
and told the plaintiffs that the two tracts of 12 acres upon which two 
tenant houses were situated were contained in  the land conveyed, when 
as a matter of fact they were not so contained, and there was further 
evidence from which it could be reasonably inferred that the defendant 
knew at the time he made the representations as to the acreage, and as 
to the tracts included therein, that such representations were false. I t  
thus became necessary to submit to the jury the question as to whether 
the defendant had falsely and fraudulently represented to the plaintiffs 
that the land conveyed contained 2,600 acres or more, and included the 
two tracts of 12 acres with the tenant houses thereon. 

I t  is the contention of the defendant that the plaintiffs had oppor- 
tunity to have a survey made and thereby have ascertained the acreage 
of the land conveyed, as well as the tracts therein contained, and that 
the defendant should not be held liable for the plaintiffs' folly or negli- 
gence in not ascertaining what land they wcre buying, and that the court 
should have either granted his motion for a judgment of nonsuit or 
directed a negative answer to the first issue. 

I t  is the contention of the plaintiffs that they forewent ir~vestigation 
because of the representations made by the defendant that the acreage 
was 2,600 or more, and included the two tracts of 12 acres with the 
tenant houses thereon, and that, therefore, since they relied upon repre- 
sentations which they allege were false, and made for the purpose of 
deceiving them, the issue of the defendant's liability for the damage 
caused them by such false and fraudulent representations was properly 
left to the jury. 

The law applicable to this controversy is clearly stated in Ferebee v. 
Gordon, 35 K. C., 350, as follows: "When, therefore, in a contract of 
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sale the vendor affirms t h a t  n h i c h  he  ei ther  knows to be false o r  does 
not know t o  be true, whereby t h e  other  p a r t y  sustains a loss, a n d  h e  
acquires a gain, he  is  gui l ty  of a f raud ,  fo r  which he  is answerable i n  
damages. When,  therefore, sued f o r  a deceit i n  thc scle of a n  article, 
h e  cannot protect himself f r o m  responsibility by showing t h a t  the  vendee 
purchased with al l  faults,  if i t  appear  t h a t  he  resorted to a n y  contr i r-  
ance or  artifice to  hide the  defect of the  article o r  made  a false repre- 
sentation a t  the  t ime of t h e  sale." 

T h c r c  was n o  e r ror  i n  submit t ing t o  the  j u r y  the question as  to  
whether the  defendant  made  false and  f raudulen t  representations to  the  
plaintiffs a s  t o  the acreage of l and  conveyed and  the  t racts  included 
therein, as  ~ v e l l  also as  to  the  scicnter i n  making  them. 

T e  have examined the assignments of error  to  t h e  rulings of the court  
up011 certain evidence, a s  TI-ell a s  those t o  portions of the charge, and  
find no e r ror  therein. 

K O  error. 

R O S A  A L L E X  v. AMERICAN COTTOK M I L L S  IKC. 

(Filed 21' January, 1936.) 

Master and Servant C +In action t o  recover for  injuries t o  employee 
sustained in fall  a s  she was walking to work on pa th  not  under  em- 
ployel*'s control, evidence of negligence held insufficient. 

Eviclence tlint 311 emliloyee was injured 1~11ile wallring to defei~dant's 
mill to wol.1; a t  night nfter s l ~ c  had beell snmmonecl by clefendant's fore- 
man, that she \vas wnlliing with defendant's forcnian c.nd that they had 
chosen to talic a lint11 running through nl~other's btlcli yard rather than 
the streets lending to the mill, and that the employee was injured when. 
forced from tlic middle of the path by a parlied car, sh? stumbled over a 
mnl~l~ole corer about four inches above the qround by t h ~ ?  side of the path, 
lost her balunce and hit her leg against a nearby iron s':alie driven in the 
ground, is Iicld insufficient to overrule defendant employer's motion to 
nonsuit, i t  appearing f r o u  the erid~nccb that the path was not a n  
nl~proach to tlie mill ~ lnder  tlie control of the employer, and there being 
no evidence by whom the ruanliole cover and stake had becn placed, or 
thnt the foremnii was acting within the scope of his authority in wallring 
bt~cli to the mill n-it11 plaintiff nfter he had summoned her to work. 

 PEAL by plaintiff f rom P1'css, J., a t  March  Term,  -1935, of GASTON. 
,Iffirnied. 

Action to recorer damages for  personal i n j u r y  alleged to h a r e  heen 
caused by the ~lcgligcnce of t h e  defendant. 

Plaintiff offered evidence tending to show t h a t  she .vas employed i n  
the  spinning room of d e f e ~ ~ d a n t ' s  mill, working on a night  shift ,  and  
t h a t  sllc ~ u s t a i n r d  all i l l jury to  her  leg while on her  v:ly to work about  
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12315 a.m., on 1 February, 1932; that  Roy Phillips, overseer of the 
spinning room, was with her at  the time; that her house was 225 yards 
from the mill. 

Plaintiff testified: "I was hurt  on pathway going to the mill, ran 
into a manhole (cover), got overbalanced, and i t  throwed me into an 
iron stake and hurt  my-leg. I ment to the mill and worked until six 
a.m., and then went home. . . . I never did see the stob. I have 
seen thermanhole sitting out on the walkway that went into the mill. I 
could not see the manhole at  the time I stumbled on it. X r .  Phillips 
had said nothing to me about it. The pathway mas used by people 
going in and out of the mill. I had used the pathway before my injury, 
had not been on pathway on which 1 was injured regularly. They were 
getting up night hands to work. I did riot go around with Phillips, he 
had done got others and we were going on to the mill. I I e  was my boss. 
I hadn't paid any attention to this marlhole before I was hurt. There 
was no balustrade around it, or any light there. I t  was dark. The 
first I knew about the manhole being there on night of the injury was 
running into i t  with my right foot and i t  overbalanced me. Been work- 
ing for deferidant about two years, didn't work regularly. Been norking 
a year on night shift before I got hurt. Mr. Phillips came to my house 
to wake me. H e  was going around waking all his help, as was his 
custom, about 12 o'clock, if they were not up. I was done up. H e  saw 
the light in my house and knew I Tvas up. My husband asked him to go 
n i th  me out there. H e  was walking kinda to the side along the path- 
way which led from my house across one or more streets and along the 
top of an  embankment raised above the street, very near the house of 
Mr. Pledger, might have been eight or nine feet from the door step. 
I had been along there a time or two before in the daytime. The path- 
n a y  leads toward the mill to the end of another street when i t  crossed 
the end of the street, when i t  ment around the store. I t  went across 
another street. Phillips didn't have a lantern or light. The stake was 
about eleven inches high, a little bit from the manhole which was in the 
pathway. The manhole was setting in the pathway, both the stake and 
the manhole mere in the pathway. The stake was something like a foot, 
right beside the manhole. The path was some four or five feet wide." 

Roy Phillips, witness for plaintiff, testified: ('I did not hare  to bring 
help into the mill, but I usually went and seen after that. I had to see 
if we had enough. I was with Xrs .  Allen going back to the mill. She 
stumbled over a manhole and hit an iron stake. The walkxvay went 
through the village. I t  x a s  around four feet wide. I observed the 
manhole in  daytime before the injury. The top was about four inches 
from the ground, and was about three feet in diameter. The stake was 
about twenty inches from the manhole. I saw it there about nine 
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months before the injury. Looked like an  iron pipe all battered up. I t  
didn't stay there more than a day or two after injury. Don't know who 
took i t  up. I couldn't see the manhole before I got lo  it. Plaintiff's 
home was 225 yards from the mill. We had to cross two or more 
streets before we got to where she mas hurt. H e r  Eouse faced on a 
street. I came out into the street leaving her .house, walked some dis- 
tance until I came to a street running perpendicular to that, and crossed 
the perpendicular street. I f  we had followed the perpendicular street, 
we would have gone to a street on which the mill wa:; located without 
crossing the path. The manhole is a few feet back from Pledger's house 
where injury occurred. We went between Pledger's house and Cal- 
houn's house into a roadway and on up to the mill. I knew the man- 
hole and stob were there. I was going through the pathway at  the time, 
and the stob was between the roadway and the manhole. I was taking 
the short cut to the mill. There were two roadways I could have gone. 
They mere perfectly clear. There wasn't anything wrong with the road- 
way to the mill, perfectly smooth. The embankment is about one and 
a half feet higher than the roadway. Lots of times I mould wake people 
up, but I didn't make them go with me. When they wanted to go with 
me, I allowed them. The pathway looked to be four or five feet wide. 
The manhole was on the edge of the pathway. I wa,3 walking on the 
left side. The manhole was off the path and the stake was on side of 
walk between nlanhole and road on left side of manhole. About six 
inches of manhole came out in the path-pathway left unobstructed 
except of these six inches of manhole. Thwe were three stakes in a row 
betwtwl illailhole and road. The stake we are  talking about was about 
twenty inches from the manhole on opposite side of path I was travel- 
ing. Manhole was on my left and stake was on my left-stake farther 
from the path. Between the manhole and road there was a small ditch. 
Mrs. Allen mas walking beside me nearer the manhole than I was. We 
left sidewalk that  runs along edge of bank. Pledger's; automobile was 
between manhole and house. We  took a diagonal course and went around 
the house and Calhoun's house and passed to edge of Pledger's house in 
about one and a half feet from it. The Calhoun and Pledger houses 
are about thir ty feet apart, manhole about nine feet from Pledger's 
houst:. The manhole was in Pledger's back yard. H a l e  seen barricades 
between Pledger and Calhoun houses to keep anything from going 
through there. Barricade was a 2 x 4 put up like a banister, and runs 
like a pathway on each side to each house, leaving a gap for the path- 
way. Pledger's car was standing about two feet from inanhole, between 
house and manhole. Someone left car on path wkich I had been 
partially traveling, and I left path on account of car, and when Mrs. 
Allen left path on account of car she hit  the manhole and struck the 
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stake. Defendant did not have anything to do with that car that I 
know of. The car was in  Pledger's back yard, two and a half or three 
feet from manhole, parallel with house." 

Rosa Allen (recalled) testified : "The manhole was on left side of the 
path. I went to left of the manhole because the car was there in the 
path, and struck the manhole and fell against the stake. When I 
walked around manhole it put me between manhole and the street. I 
went around manhole because car was setting on other side of manhole 
and house. I went around the manhole because the car was in my way." 

At the close of plaintiff's evidence motion for nonsuit was allowed, 
and from judgment dismissing the action plaintiff appealed. 

S. J. Durham and J. L. Hamme for plaintiff. 
P. C. Froneberger and A. C. Jones for defendant. 

DEVIN, J. I t  is apparent from an examination of plaintiff's evidence, 
as disclosed by the record before us, that she has failed to make out a 
case of actionable negligence on the part of the defendant, and that the 
motion for judgment of nonsuit was properly allowed. Atkinson v. 
Milk  Co., 201 N. C., 5 ; Crawford v. Michael & Bivens, Inc., 199 N. C., 
224. 

While, as stated by Hoke, J., in Elliott v. Furnace Co., 179 N. C., 
142, an employer of labor, in the exercise of reasonable care, is required 
to provide for his employee a safe place in which to do his work, this 
obligation extending to the approaches to it when these are under the 
employer's control, under the testimony in the case a t  bar, theye was no 
duty devolving upon the defendant to protect the plaintiff from an 
obstruction in a short-cut path that ran through another's back yard, 
along which plaintiff was walking on her way to the mill. There was 
no evidence by whom the manhole (cover) and stake were placed there, 
nor evidence upon which it could be held that the duty of inspecting the 
path where plaintiff was injured was imposed upon the defendant by 
reason of control over the premises over which i t  passed; nor does it 
appear that witness Phillips was acting under authority from defendant 
or within the scope of his duties in  walking with the plaintiff from her 
home to the mill. Atkinson v. Mills CO., supra. 

The judgment of nonsuit is 
f i r m e d .  
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STBTE v. A. H. DAVIS. 

(Filed 22 January, 1936.) 

Criminal Law G j-Credibility of defendant testifying in his own behalf 
is a mat te r  fo r  t h e  determination of t h e  jury. 

The court should instruct the jury to  esamine the testimony of a 
defcncltlnt in his own behalf in order to ascertain whether it is in- 
fluenced by liis interest in their verdict, but that if they should find that 
his testimony as  a witness has not been influenced by liis interest, they 
sllould disregard the fact of his interest and g i ~ e  the testimony the same 
ne i rh t  a s  tliat of a disinterested witness. and the charce of the court in 
this case to the effect tliat i t  was the jury's duty to scTrutinize the testi- 
mony of defendant, which memlt they should take into consideration 
defentlnnt's interest in the verdict, but that the duty to scrutinize did 
not mean they should not believe his testi~uony, but tliat they should give 
it such credibility a s  they saw fit, is l ~ c l d  in substantial accordance with 
the rule and not to constitute reversible error. 

APPEAL by defendant f r o m  Har r i s ,  J., a t  M a r c h  Term,  1935, of 
ORANGE. KO error .  

T h e  tlefendaiit A. H. Davis  was charged with unlawful ly causing the  
death of Mrs. W. W. I f a r t i n  a s  t h e  result of culpable legligence i n  the  
operatioil of a n  automobile on t h e  public highway. 

T h e  eritlence is not set out i11 the record, bu t  i t  is  admit ted i n  the 
case on appeal  t h a t  there was evidence ofyered i n  belalf  of the S t a t e  
nliicli tended to show t h a t  t h e  defendant Tr as operat ing h i s  automobile 
carel(>ssly and  ncgligcntly; t h a t  such carelessness and negligence was  
culpable and  such as  to  support  crinlinal liability, an13 t h a t  there was 
evidcnce sufficient to  support  a verdict of gui l ty  of manslaughter.  T h e  
defendant  admit ted on cross-examination t h a t  h e  h a d  heen convicted of 
receiving stolen goods a n d  h a d  served a sentence of eighteen months 
tlicrefor. 

T h e  defendant excepted to the  following portion of the  judge's charge :  
"Wlirw a defendant goes on the  stand, gmtlemen,  i t  is your  d u t y  t o  
scrutinize tlie testiniony of the  defendant. W h a t  I mean by that ,  gentle- 
men, by scrutinizing his  testimony, you, the  jury, should take into con- 
siderntion tlie fac t  t h a t  this  defendant is  testifying i n  his  own behalf. 
T h a t  does not mean  t h a t  you can't believe what  he  says. Y o u  have  a 
r ight  to  bel icw al l  lie says, or par t ,  or none, your  only d u t y  being to 
scrutinize it ,  to take into co~lsiderat ion tha t  he is  more interested i n  
your vertlict t h a n  anybody else, because it affects him most, and then 
give F U C ~  credibility to  his  testimony as  you see fit. I say t h a t  you h a r e  
a riglit t o  b c l i c ~ e  i t  all, o r  par t .  Y o u r  oidy du ty  is  t o  scrutinize t h a t  
t c ~ t i i n o n y  as  girt11 by the defendant." 
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There was a verdict of guilty of manslaughter, and from judgment in 
accordance therewith defendant appealed. 

Attorney-General Seawell and Assistant Attorneys-General Aiken and 
Bruton for the State. 

P. W .  Glidewell and Graham & Sawyer for defendant. 

DEVIN, J. The defendant, being charged with involuntary man- 
slaughter growing out of an automobile collision, went upon the stand 
and testified as a witness in his own behalf. 

After a full and accurate charge to the jury covering the other phases 
of the case, the trial judge, referring to defendant's testimony on the 
stand, used this language (omitting immaterial words) : ( T h e n  a 
defendant goes on the stand it is your duty to scrutinize his testimony. 
What I mean by that is you should take into consideration the fact that 
he is testifying in his own behalf. That does not mean that you can't 
believe what he says. You hare a right to believe all he says, a part, 
or none, your only duty being to scrutinize it, that is, to take into con- 
sideration that he is more interested in your verdict than anybody else, 
and then give such credibility to his testimony as you see fit. You have 
a right to believe it all or part. Your only duty is to scrutinize the 
testimony given by the defendant." 

The defendant contends this language fails to conform to the rule laid 
down by this Court with respect to the consideration to be given by the 
jury to the testimony of interested witnesses. That is the only question 
presented by this appeal. 

The latest utterance of this Court on the subject is found in S.  v. 
Wilcox, 206 N .  C., 694, wherein the following language of the trial 
judge was held to be objectionable: "It is your duty to scrutinize the 
evidence of defendant before accepting his evidence as true. . . . 
The law recognizes that human nature is weak and subject to tempta- 
tion, and, therefore, the law presumes that when a man is being tried 
for crime he is laboring under the temptation to do whatever he thinks 
is necessary to clear himself. For  that reason the law makes it your 
duty to scrutinize the evidence of the defendant before accepting his 
testimony as true." 

I n  8. v. Ray, 195 N.  C., 619, this language in the charge of the court 
below was held erroneous: "In examining their (defendants') testi- 
mony, the law requires you to scrutinize their testimony very carefully, 
examine i t  thoroughly and carefully because of their great interests in 
the result of your verdict, and the result i t  might have on your verdict 
if they did not speak the truth by reason of their interest in your ver- 
dict." 
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I t  is apparent that  the language quoted in the cases cited differs 
materially from the charge of the court in the case at  bar. Here the 
judge, in effect, instructed the jury that  what he meant by the "duty to 
scrutinize" was that they should take into ('onsideration the fact that  the 
defendant was testifying in his own behalf; that  that  did not mean they 
could not believe all he said, a part, or none of i t ;  that  their only duty 
was to scrutinize it,  that is, take into consideration his interest i n  the 
verdict and give such credibility to his testimony as they saw fit. 

I n  S .  v. Byers, 100 N. C., 512, the court instructed the jury that 
"where the prisoner and his relations went upon the stand the law 
directed the jury to scrutinize their testimony carefully, because of their 
interest in the result; that, however, notwithstanding ,such interest, the 
jury might believe all they said-or part  of' it-or none of it-according 
to the conviction produced upon their minds, of its truthfulness." 

This instruction was approved by this Court as being sustained by the 
cases there cited, and is referred to in S. v. Ray, supra, as containing a 
correct statement of the law. 

I n  8. v. Ray, supra, Chief Justice Stacy thus states the law:  ' (I t  has 
been held in a number of cases that where a defendant, i n  the trial of a 
criminal prosecution, testifies in  his own behalf, i t  is error for the trial 
court to instruct the jury to scrutinize his testimony and to receive it 
with grains of allowance, because of his interest in the verdict, without 
adding that  if they find the witness worthy of belief, they should give as 
full credit to his testimony'as any other witness, notwithstanding his 
interest." S. v. Graham, 133 N.  C., 645; S. v. Lee, 121 N. C., 544; 
S. v. Collins, 118 N. C., 1203; S .  v. Hollowazl, 117 N .  C1.. 730. - .  

The earliest case in which this question seems to h a w  been raised was 
S.  v. Ellington, 29 K. C., 61. There the mother and sister of the pris- 
oner had testified for him. Their credibility was attacked on account of 
their interest. The presiding judge charged the jury "that it was their 
province to determine on i t  (their credibility), and that  it was for them 
to say whether those witnesses had testified truly, notwithstanding their 
relation to the prisoner, or had yielded to that human infirmity to which 
we are  liable, and had testified falsely in favor of their son and brother." 

This instruction was approved, and Chief Justice Rufin, speaking for 
the Court, says: "How fa r  these witnesses adhered to their integrity or 
were drawn aside by interest, in other words, the degree in  which- the 
relation actually affected their veracity, was a question for the jury." 

The rule seems to be well established in North Carolina that if the 
judge in  charging the jury calls their attention to the fact that a witness 
is interested in the verdict, and directs them to examine his testimony 
in order to determine whether or not i t  has been influenced thereby, he 
should also instruct them that if upon such examination. or scrutiny they 
find .his testimony as a witness has not been influenced by his interest, 
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they should leave t h e  fac t  of h i s  interest out  of their  consideration a n d  
give t o  h i s  testimony t h e  weight of a disinterested o r  unbiased witness; 
t h a t  is, a s  unqualified a n d  unaffected by  interest ;  th i s  to  be taken into 
consideration together with a l l  the  o ther  mat te r s  i n  evidence affecting 
h i s  credibilitv. 

W h i l e  t h e  charge of t h e  court  below on  th i s  point  m a y  not  have  been 
ent i rely free f r o m  criticism, we th ink  it substantially complied with the 
rule  la id down, a n d  t h a t  t h e  defendant  h a s  no just ground of complaint.  

No error .  

(E'iled 22 January, 1936.) 

1. Libel a n d  Slander A c--Question of conscious publication of slanderous 
remarks  held f o r  determination of jury upon t h e  evidence. 

I n  a n  action for slander, a motion to nonsuit on the ground that there 
was no conscious publication of the slanderous remarks is improperly 
granted when the evidence shows that  a third person was present and 
heard the slanderous remarks, although he could not have been seen by 
the person uttering them, and there is evidence of facts sufficient to 
support the inference that the person uttering the remarks was conscious 
of the presence of such third person. 

2. Same--Third person overhearing publication held not  included in the 
charge so  as to negative publication of slanderous remarks. 

The evidence disclosed that  plaintiff, a shipping clerk in charge of 
checking out merchandise from the corporate defendant's warehouse, was 
charged by the individual defendant, the corporation's general manager, 
with allowing drivers to  take out merchandise and selling i t  and "split- 
ting" with the drivers, the general manager adding that "all the drivers 
you have over there a re  crooked," and that  the only person overhearing 
the conversation of the general manager with plaintiff was one of the 
drivers referred to. Held: The driver overhearing the remarks was not 
directly charged with participating in the crime, and the corporate defend- 
ant's motion to nonsuit on the ground that  there was no publication suffi- 
cient to support an action for slander should have been overruled. 

3. Corporations G i-Evidence that corporate agent  was act ing i n  scope of 
authori ty  in ut ter ing slanderous remarks held fo r  jury. 

Evidence that  the general manager of a corporation, in charge of losses, 
accused the shipping clerk in charge of checking out merchandise from 
the corporation's warehouse with allowing drivers to take out merchan- 
dise and splitting the purchase price with them, and threatened to ask for 
the clerk's removal, i s  held, in the absence of a plea of privilege, justifica- 
tion, o r  mitigating circumstances, C.  S., 542, sufficient to be submitted to 
the jury on the question of whether the general manager was acting 
within the scope of his authority in uttering the slanderous words in a n  
action therefor against the corporation. 
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, ~ P P E A L  by plaintiff from S h a w ,  Emergency Judge ,  at  September 
Term, 1935, of ROCI<IXGIIAII. 

Civil action for slander. 
The record discloses that  on 20 August, 1034, S.  :\I. Long, general 

manager of the corporate defentlant's storage warehouse in Greensboro 
and ('in charge of the Tea Company's business with regard to losses," 
callecl the plaintiff into his office and said to him, in  the presence of 
J. E. Collins, that  on Fr iday night of the week before, eight boxes of 
bananas went out of the warehouse, and they could not have gone out of 
the back door, as i t  was locked; they were bound to lave gone out on 
the trucks, and '(it shows you are letting them get out, letting the drivers 
take them and selling thern and you splitting with them." And fur-  
ther :  "If they don't stop, I mill have to ask Mr.  Crowder to get a new 
mall to check the trucks in  your place. . . . A11 the d r i ~ e r s  you 
have over there are crooked," etc. 

Plaintiff was night shipping clerk for the Crowder Transport Com- 
pany, an independent contractor, engaged by the Tea Company to do its 
hauling from the storage warehouse to its several retail stores. Plain- 
tiff's duties wcre to check the trucks and see that the produce got out. 

J. E. Collins, one of the drivers for the Cromder Transport Company, 
came to the door of Mr. Long's office, while he was tallring to the plain- 
tiff. The door was open. Collins testified: "I coull  hear what was 
said. I stopped at  the door. Mr. Alley could see me, but Mr. Long 
could not. H e  mas sitting with his back to me. I didn't interrupt them. 
I just stood at  the door and listened until they finished talking, then I 
w~lkecl in and gave him (Long) my tickets.') 

At the close of plaintiff's evidence the corporate defladant moved for 
judgment of nonsuit, which was allowed; whereupon the plaintiff 
suffered a voluntary nonsuit as to the individual defendant, and ap- 
pealed. 

P. ST*. Gliclewell and  Al len  11. Gzuyn for p l a i n t i f .  
Bi.own & Trot ter  and Tl iomas C.  Guthrie  for defendant A. & P. T e a  

Company .  

STACY, C. J. The theory of the nonsuit as to the Tea Company is, 
that there was no coliscious publication of the alleged slanderous re- 
marks on the part  of i ts  general manager and codefendant, Mr. Long. 
This, we think, mas a question for the jury under the facts in  evidence. 
I Ied~7epe t l~  v. C'oleman, 183 IS. C., 309, 111 S. E., 517, 24 A. L. R., 232;  
,llcl\'ichol v. Grandy,  81 A. L. R., 103. 

According to the plaintiff's testimony, "Mr. J. E. Ccllins was present, 
while the conversation was going on"; and Mr. Collins testified that  he 
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could hear what was said. True, i t  i s  in evidence that  Collins was 
standing a t  the door and that  Long was sitting with his  back to the door 
and could not see him. ATon constnt that  he was not conscious of his 
presence. XcKeel v. Latham, 202 N .  C., 318, 162 S. E., 747. 

Bu t  the case does not stop here. Even if Collins did overhear the 
conrersation to the knowledge of Long, still the Tea Company contends 
there mas no publication, such as the law requires in defamation, be- 
cause Collins was olle of the drivers of the Transport Company and 
included in the charge, "all the drivers you have over there are crooks." 
Bull v. Collins, 54 S .  W. (2d)  (Tex.) ,  870; Harbison v. C. R. I .  d P. 
Ry .  Co., 327 Mo., 440, 37 S. W. (2d), 609, 79 A. L. R., 1. 

The language of the declarant, i t  will be noted, does not charge Collins 
directly with participation i n  the looting of the Tea Company's mer- 
chandise-only that  the drivers were crooked-while full responsibility 
is placed upon the plaintiff. I t  would seem that  the principle contended 
for is not available as a shield in the circumstances presently presented. 
iUarble v. Chapin, 132 Mass., 225. 

The  Tea Company also contends that  Long was not acting within the 
scope of his employment in  taking the matter u p  with the plaintiff. 
Sawyer v. R .  R., 142 N. C., 1, 54 S. E., 793. This was a question for 
the jury under the evidence. Dickerson v. Refining Co., 201 N .  C., 90, 
159 S. E., 446. Long was "in charge of the Tea Company's business 
with regard to  losses," and he threatened to ask for plaintiff's removal. 

I t  is observed there is no  plea of privilege, justification, or mitigating 
circumstances. C. S., 542; Hartsjield v. Hines, 200 N. C., 356, 157 
S. E., 1 6 ;  Gudger v. Penland, 108 N. C., 593, 1 3  S. E., 168; McIntosh 
Practice and Procedure, 365; 17 R. C. L., 401. 

Reversed. 

ROY ELLIS, BY HIS NEXT FRIEND, W. C. ELLIS, AND HOKE HARDISTER, 
BY HIS NEXT FRIEND, G. I?. HARDISTER, v. FARMERS BANK AND 
TRUST COMPANY AND R. L. PHILLIPS. 

(Filed 22 January, 1936.) 

False Imprisonment A -Defendant must have willfully procured arrest 
of plaintifPs in order to be liable in action for false imprisonment. 

Evidence that the individual defendant, in attempting to apprehend a 
thief of the corporate defendant's property, swore out a warrant for a 
named person, and went with a deputy sheriff to serve the warrant, and 
that the person so served implicated two others in the theft, that the 
individual defendant refused to write in the names of such others in the 
warrant, whereupon the officer, in the individual defendant's presence, 



248 I N  T H E  S U P R E M E  COURT. [209 

did write in the names of such others and thereafter arrested such others 
in the absence of the individual defendant, and that they were thereafter 
acquitted of the charge, is held insufficient to overrule defendants' motions 
to nonsuit in an action for false imprisor~ment instituted by the persons 
whose names had been written in the warrant by the officer, since the 
evidence fails to show that either arrest was willful1,y procured by the 
individual defendant, but to the contrary, that the individual defendant 
expressly declined to write the names of plaintiffs in the warrant and did 
not request or authorize the officer to make the arrests. 

APPEAL by defendants from Sinclair, ,T., a t  April  Term, 1935, of 
HOI~E. Reversed. 

Two civil actions, instituted and pending in  the Saperior Court of 
Hoke County, one by Roy Ellis, appearing by his next friend, W. C. 
Ellis. and the other by Hoke Hardister, appearing by his next friend, 
G. F. Hardister, both against Farmers Bank and Trust  Company and 
R .  L. Phillips, were by consent consolidated for trial, and were tried 
together on the issues arising on the pleadings in  each action. 

The  issues submitted to the jury were answered in favor of the plain- 
tiff in each action. 

The  jury found that  the plaintiff in each action was illegally arrested, 
as alleged in his complaint; that  the defendant R. L. Phillips, acting 
as the agent of his codefendant, Farmers Bank and Trust  Company, 
procured the illegal arrest of each of the plaintiffs; and that  each of the 
plaintiffs was entitled to recover of the defendants, as damages, the sum 
of $875.00. 

From the judgment in  each action that  the plaintiff therein recover 
of the defendants, jointly and severally, the sum of $575.00 and the 
costs of the action, the defendants appealed to the Supreme Court, 
assigning as error, chiefly, the refusal of the tr ial  court to allow their 
motions for judgment as of nonsuit a t  the close of all the evidence. 

Cox & Cox for plaintiffs. 
J. C. Sedberry for defendants. 

CONNOR, J. Conceding without deciding that  there was evidence a t  
the tr ial  of these actions tending to show that  the plaintiff i n  each action 
was arrested by an officer of Hoke County, as contended by the plaintiffs 
(see Rhodes v. Collins, 198 K. C., 23, 150 S. E., 492), and that  such 
arrest was illegal because made under a void warrant, we are  of opinion 
that  there was no evidence tending to show that  either arrest was will- 
fully procured by the defendant R .  L. Phillips. W e  must accordingly 
hold that there was error in the refusal of the trial court to allow the 
motions of the defendants, a t  the close of all the evider,ce, for judgment 
as of nonsuit in each action. F o r  this reason, the judgment in each 
action is reversed. 
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The evidence at  the trial showed that on 24 January, 1935, the de- 
fendant R. L. Phillips, cashier of the defendant Farmers Bank and 
Trust Company, procured the issuance of a criminal warrant by the 
clerk of the Superior Court of Scotland County, for the arrest of one 
Willis Allsbrook for the larceny of certain timber, the property of the 
defendant Farmers Bank and Trust Company, of Rockingham, N. C.; 
that said warrant was directed to any lawful officer of Moore County, 
and was returnable to the criminal court of Scotland County; that the 
defendant R. L. Phillips, accompanied by a deputy sheriff of Scotland 
County, who had the warrant in  his possession, went to Raeford, in 
Hoke County, and there had a conversation with one George Davis, who 
was then confined in the county jail of Hoke County; that in said con- 
versation, at  which a deputy sheriff of Hoke County was present, the 
said George Davis implicated the plaintiffs in these actions in the lar- 
ceny with which Willis Allsbrook had been charged; that after said 
conversation, the deputy sheriff of Hoke County, in the presence of the 
said R. L. Phillips and of the deputy sheriff of Scotland County, after 
the said R. L. Phillips had refused to do so, wrote the names of the 
plaintiffs, to wit: Roy Ellis and Hoke Hardister, in the warrant which 
the said R. L. Phillips had procured for the arrest of Willis Allsbrook; 
and that thereafter the deputy sheriff of Hoke County went to the homes 
of the plaintiffs in Hoke County with the said warrant for the purpose 
of arresting each of the plaintiffs under said warrant. Neither of the 
plaintiffs was at  his home when the deputy sheriff went there, but each of 
the plaintiffs subsequently signed a bond for his appearance at  the 
criminal court of Scotland County to answer the charge made against 
him in the warrant. Each of the plaintiffs duly appeared as required 
by his bond, and upon his trial was found not guilty of the larceny with 
which he was charged. 

This evidence did not show that the warrant for the arrest of the 
plaintiffs was procured by the defendant R. L. Phillips. All the evi- 
dence shows the contrary. The said defendant expressly declined to 
write the names of the plaintiffs or either of them in the warrant which 
he had procured for the arrest of Willis Allsbrook, nor did he authorize 
or request the deputy sheriff of Hoke County to arrest either of the 
defendants. He  did not go with the said deputy sheriff to the home of 
either of the plaintiffs, nor was he present when either of the plaintiffs 
signed the bond for his appearance a t  the trial in the criminal court of 
Scotland County. 

There was error in the refusal of the trial court to dismiss the action. 
For this error, the judgment in  each action is 

Reversed. 
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(Filed 22 January, :1936.) 

Taxation H e :  Judicial Sales C *Bidder at foreclosure sale of tax certifi- 
cate acquires no rights in land prior to confirmation. 

The last and highest bidder a t  a judicial sale is merely a preferred 
bidder with no rights in the property in law or equity until his bid has 
been accepted and confirmed by the court, and where, in a proceeding to 
foreclose a t a s  sale certificate, the land has been sold under order but 
before confirmation of the bid a resale is ordered under the provisions of 
C'. S., 2591, for an advance bid, and pending a resale the taxpayer pays 
tlie judgment for the taxes and the county takes a voluntary nonsuit, the 
last and highest bidder a t  the sale is not entitled to be made a party to 
the action and contest the ralidity of the judgment as of nonsuit, the 
order of resale being a rejection of his bid and a release of his liability 
thereunder, and the fact that he had placed the last and highest bid a t  
the sale conferring no rights in the property to him. C. S., 8037. 

APPEAL by S. A. Lovan, movant, from AVicElroy, J., at  September 
Term, 1935, of RICHMOXD. Affirmed. 

This  is an action to foreclose a tax sale certificate issued to the plain- 
tiff by the sheriff of Richmond County. C. s . ,  8037. 

The defendants in whose namw the land sold by the sheriff was listed 
for taxation for the year 1929 mere duly served with summons. Sei ther  
of the defendants filed a demurrer or answer to the complaint. 

On Monday, 5 August, 1934, a judgment by default final was rendered 
in the action by the clerk of the Superior Court of Richmond County. 
In this judgment it was ordered and decreed by the court that upon 
default in the payment of the judgment within ten d ~ y s  from the date 
of its rendition, the defendants and all persons claiming under them be 
foreclosed of all rights or equities of redemption, and that  the commis- 
sioncr appointed by the court for that  purpose sell the land described 
in the certificate as provided by law. 

* i t  a sale made by the commissioner pursuant to the judgment on 
6 September, 1934, S. A. Lovan was the last and highest bidder for said 
land in the sum of $197.57. This  sale was duly reported to the clerk 
by the commissioner, who recommended that  said sale be confirmed. 
Thereafter, and before confirmation, the commissioner reported to the 
court that  the bid a t  the sale made by him on 6 September, 1934, had 
been raised by J. Elsie Webb, who deposited with the court the sum of 
9120.00 to secure a resale of the land. Thereupon, on 24 September, 
1934, a resale of the land was ordered by the clerk of the Superior 
Court. C. S., 2591. Pursuant to the order of the sa d clerk, the com- 
missioner adrertised the land for sale on 11 October, 1934. On 27 
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September, 1934, the defendants paid to the plaintiff the full amount of 
the judgment in this action, and thereupon the plaintiff took a r olun- 
tary nonsuit. The action was thereupon dismissed by judgment duly 
entered by the clerk of the Superior Court of Richmond County. 

On  27 October, 1934, S. A. Lovan, the last and highest bidder at the 
sale made on 6 September, 1934, filed an  affidavit with the clerk of the 
Superior Court of Richmond County, and on the facts stated therein, 
moved that  he be made a party to the action, that  the judgnlent of 
nonsuit be vacated and set aside, and that  the commissioner be ordered 
and directed by the court, upon the payment by him of the amount of 
his bid, to make and execute a deed conveyiilg to  him the land described 
in the tax  sale certificate. 

The motion was denied by the clerk of the Superior Court and on 
the appeal of the said S. 3. Loran to the judge, the order of the clerk 
was affirmed. The movant thereupon appealed to the Supreme Court. 

N .  C. McLeod for p la in t i f .  
H .  8. Boggan for movant .  

CONNOR, J. The bid made by S. A. Lovan a t  tlie sale iiiade by 
the commissioner on 6 September, 1934, although duly reported to the 
court, was not accepted. I t  was rejected when the order of resalc was 
made by the clerk of the Superior Court under the provisions of C. S., 
2591. I n  the absence of an  acceptance of his bid and a confirmation 
by the court of the sale a t  mhich the bid was made, the bidder a t  a 
judicial sale, although tlie last and highest bidder, has no right in law 
or equity to be made a party to the action or proceeding in which the 
order of sale was made. When the resale in  the instant case n a s  
ordered the bidder a t  the first sale was released from any and all obli- 
gations by reason of his bid. K o o n c ~  1 , .  E'urt, 204 S. C., 426, 168 S. E., 
672. 

Until the acceptance of his bid and the confirmation of the sale at 
which the bid was made, the last and highest bidder a t  a judicial sale is 
merely a preferred bidder, v i t h  no rights ill law or in equity by reason 
of his bid. Davis v. Central Life Ins. Co., 197 N. C., 617, 150 S. E., 
120; ( j h e r ~ y  c. Gdlianz, 195 E. C., 233, 141 S. E., 594. 

As the movant in the instant case had no rights which he could hare  
enforced in this action, it is immaterial to him whether or not there v t t a  

error in the judgnient of nonsuit. I11 no event was he entitled to a deed 
to the land described in  the tax sale certificate for the foreclosure of 
which this action was instituted. 

There is no error in the order denying his motion. The order is  
Aflirmed. 
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HIGH POINT SAVINGS AND TRUST COMPANY, ADMINISTRATOR OF 

GEORGE H. SYKES, DECEASED, v. MRS. GEORGE H:. SYKES BLACK- 
WELDER, RUBY SYKES NOLAND A N D  HER HUSBAND, H. B. NOLAND, 
AXD GEORGIA SYKES, A MINOR, APPEARING BY HER GUARDIAN AD LITEM, 
C. B. OVERMAN. 

(Filed 22 January, 1936.) 

Evidence H a:  Trusts C c-Evidence offered to  establish resulting trust 
held properly excluded under hearsay rule. 

Certain lands were deeded to husband and wife by entireties. The wife 
predeceased her husband, and after the hnsband's death his administrator 
sought to sell the lands to make assets to pay debts. A daughter of the 
tenants by entireties resisted the proceeding, claiming an interest in the 
land as heir a t  law of her mother, and attempted to show a resulting 
trust in the lands in her mother's favor by showing that her mother had 
furnished the major part of the purchase price, althcugh the lands had 
been deeded to the grantees as tenants by the entireties. In support of 
her contentions, the daughter offered testimony of a witness to the effect 
that the wife had told the witness she had furnished a certain amount 
of the purchase price. Held: The testimony was properly excluded 
under the hearsay rule. 

APPEAL by the defendants Ruby Sykw Xoland and her husband, 
H. 13. Noland, from McElroy, J., at  March Term, 1935, of GUILFORD. 
No error. 

This  is a special proceeding for the sale of land owned by plaintiff's 
intestate, a t  his death, to make assets for the payment of his debts. 

The proceeding was begun before the clerk of the Superior Court of 
Guilford County, and was transferred to the civil issue docket of said 
court for the trial of the issue raised by the pleadings. At  the trial the 
issue submitted to the jury was answered as  follows: 

"Was George H. Sykes the owner and in possession of the land de- 
scribed in the petition a t  his death? Answer: (Yes.' " 

From judgment that  the plaintiff is  entitled to  an  01-der that  the land 
be sold, and remanding the proceeding to the clerk of the Superior Court 
for  that  purpose, the defendants Ruby Sykes Noland and her husband, 
H. 13. Noland, appealed to the Supreme Court, assigning errors in the 
trial. 

Walser & Wright for plaintiff. 
R. L. Foust for defendants Mrs. Blackwelder and Geo~g ia  Sylies. 
David H. Parsons for defendants Ruby Sykes Xolznd and her hus- 

band. 

CONNOR, J. ,4t the tr ial  of this action the evidence for the plaintiff 
showed that  on 19 October, 1918, Eva J. Cox, in consideration of the 
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sum of $1,000, conveyed to George H. Sykes and his wife, Sallie Sykes, 
the land described in  the petition; that  Mrs. Sallie Sykes, wife of George 
H. Sykes, died during the year 1927; that thereafter the said George H. 
Sykes was married to the defendant Mrs. George H. Sykes Blackwelder; 
that  he died on 28 March, 1929, leaving as his heirs a t  law the defendant 
Ruby Sykes Koland, the only child of his first wife, and the defendant 
Georgia Sykes, the only child of his second wife; and that the said 
George H. Sykes was in possession of the land described in  the petition 
at  his death, claiming title thereto under the deed from Eva J. Cox, and 
as the survivor of his wife, Sallie Sykes. 

I n  her answer to the petition in this proceeding, the defendant Ruby 
Sykes Noland denied that her father, George H. Sykes, was the owner 
and in  possession of the land described in  the petition as such owner, at  
the date of his death. She alleged that  her mother, Mrs. Sallie Sykes, 
wife of the said George H. Sykes, paid $700.00 of the purchase price of 
said land, and that her father, George H. Sykes, paid $300.00 of said 
purchase price. For  this reason she alleged that  the said Sallie Sykes 
and the said George H. Sykes were the owners of said land as tenants 
in common, and not as tenants by the entireties. These allegations were 
denied by the plaintiff and by the defendant Georgia Sykes. 

At the tr ial  the only evidence offered by the defendant Ruby Sykes 
Noland to support her allegations was the testimony of a witness that 
Sallie Sykes had told this witness that she had sold her land in Randolph 
County, North Carolina, for the sum of $600.00, and that she had used 
this sum, together with the sum of $100.00 which she had received as 
rent, in the purc4ase of the land conveyed to her and her husband by 
Eva J. Cox. This testimony, upon objection by  lai in tiff, was properly 
excluded as evidence in this case. I t s  adnlission as evidence would 
manifestly have violated the hearsay rule under which, subject to certain 
\yell recognized exceptions, testimony that the witness had hrard a third 
person make a statement is excluded as evidence. See Inzp~overruxt  Co. 
1;. Andrews, 176 N. C., 280, 96 S. E., 1032. 

There was no error in the instruction of the court to the jury that if 
the jury found the facts to be as shown by all the evidence they mould 
answer the issue "Yes." 

The judgment is affirmed. 
No  error. 
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J. E'RAKIi NEWELL. ADJIIXI~TRATOR OF THE ESTATE OF ODELL NEWELL, 
DECEASED, V. FRANCES DAlINELL ASD THE CITY O F  WINSTON- 
SALEM. 

(Filed 22 January, 1936.) 

Negligence B c :  Municipal Corporations E c-Segliger~ce of city, i f  any, 
held insulated by intervening negligence of third pterson. 

The evidence disclosed that  piles of sand, intended to be spread o w r  
defendant city's unpaved side~valk, had been allowed to remain a t  inter- 
w l s  along the sidewalk for a period of some two months, that a petles- 
t r i m  stepped off the sidewall< into the street in order to avoid the piles 
of sand, and \ \as  struck and killed by an automobile driven by the co- 
defendant. There was evidence that the street was straight and unob- 
structed, and tlint the driver of the car was guilty of negligence. Held:  
111 all action to recover for the pedestrian's death, the defendant city's 
inotion to nonsuit \?-as properly allowed, since, even conceding that the 
c7ity was negligent, such negligence was insulated by the intervening negli- 
gence of tlle driver of the cnr, the negligent operating of a car and the 
resulting injury to a pedestrian, forced into the street by reason of the 
piles of sand, not being reasonably foreweable by the city as  a result of 
1 he condition of the sidewalk. 

APPEAL by  the plaintiff f r o m  Hill, Special Judge, a ;  the  Apr i l  Term,  
1035, of FORSYTH. Affirmed. 

T h e  plaintiff alleged a n d  offered evidence tending t o  prove t h a t  on 
2 1  May,  1934, about  1 0  o'clock a t  night,  his  intestate, a n  eighteen-year- 
old boy, and  his  companion, P a u l  Knouse, were walking along the sitle- 
walk on the south side of t h e  Waughtown Road  i n  the city of Winston- 
Salem, where the  road was s t raight  a n d  level f o r  some 300 or  400 feet 
with a n  unobstructed view, a n d  t h a t  a t  intervals along t h e  sidewalk 
C. W. A. workers, with the  consent of the city, h a d  p l x e d  piles of sand 
to be scattered over t h e  sidewalk, which was unpaved, and t h a t  the  piles 
of sand h a d  been there some two months ;  a n d  t h a t  when the plaintiff's 
intestate and h i s  companion reached the  piles of sand they stepped off of 
the  sidewalk and  into the  street to  go around the  piles of sand, and t h a t  
when they were i n  the  street about five feet out f r o m  one of the piles of 
sand t h e  plaintiff's intestate was s t ruck  and  killed by a n  automobile 
driven by tlle codefendant, Frances  Darnell.  

T h e  plaintiff fu r ther  alleged and  offered evidence tending to prove 
t h a t  the  codefendant Frances  Darnel1 was negligent i i dr iving her  car  
a t  a n  uiilawful ra te  of speed a n d  too near  the curb, and  i n  fai l ing t o  
keep her  car  under  control, a n d  i n  giving no signal o r  warn ing  of her  
approach, and  i n  fai l ing t o  see the plaintiff's intestate i n  t ime to avoid 
s t r iking a n d  killing him.  
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At  the close of the plaintiff's evidence the court sustained the motion 
for judgment as of nonsuit as to the defendant city, and the plaintiff 
appealed, assigning errors. 

Slazcter & W a l l  for p l a i n t i f ,  appel lant .  
Parr i sh  & Deal  for city, appellee. 

SCIIESCK, J. Conceding, but not deciding, that the city of Winston- 
Salem was negligent in allowing the piles of sand to remain upon its 
sidewalk, the plaintiff specifically alleged and proved several negligent, 
if not criminal, acts on the part of the defendant Frances Darnell, and 
me arc of the opinion that such negligent acts vere  the sole and proxi- 
mate cause of the dcatll of the plaintiff's intestate, for which tlie defend- 
ant city cannot be held liable. The  death of the intestate x7as not the 
natural or probable consequence of the city's alleged negligence in allow- 
ing the piles of sand to remain upon the sidewalk. 

"The test by xhich  to determine nhether the intervening act of an  
intelligent agent nhich has become the efficient cause of an  illjury shall 
be considered a new and independent cause, breaking the sequence of 
events put i n  motion by the original negligence of the defendant, is 
whether the intervening act and the resultant injury is one that the 
author of the prinlary negligence could have reasonably foresee11 arid 
expected." H a l c u m  v. Johnson, 177 S. C., 213 (216-17). 

T o  hold that the city of XTinsto~i-Salem could ha l e  foreven that a 
third party nould operate a car i n  such a negligent and reclrleis nianner 
as to run  donn arid kill a person nalking near the curb on a straight 
and level street, i n  order to aroid going o ~ e r  the piles of sand on the 
sitlewalk, woultl be, n e  apprehend, stretching the legal p r i~~c ip lc s  by 
nhicll indiriduals are held liable for their negligent actq. Tho la\\ 
requires reasonable foresight and, nhen  the result complained of 1s not 
reasonably foreseeable in the exerciie of due care, the party xhose con- 
duct is under investigation i s  not ansnerable therefor; and nhen  an inde- 
pendent, efficient, and wrongful cause intervenes between the primary 
negligence and the in jury  ultimately suffered, the independent cause 
insulates tlie prinlary negligence arid is deemed the proximate cause of 
the injury. 

This case is  governed by the principles enunciated in Gal-ter T .  

Lurnb~)* Co. ,  129 hi. C., 603 ; Linebermy v. R. R., 187 Y. C., 786 ; H e m a n  
c. R. R., 197 N. C., 718; Chambers  v.  R. R., 199 N. C., 682;  Hinnant 
v. R. B., 208 N. C., 489; W a r d  v. R. R., 206 K. C., 530; and Beach  v. 
P a t t o n ,  205 N. C., 134. 

The judgment as of nonsuit as  to the defendant city of Rinston- 
Salem is  

Sffirmed. 
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L. H. WATKINS ET AL. V. GEORGE A. ISELEY, MAYOR, ET AL. 

(Filed 22 January, 1936.) 

1. Constitutional Law G a: Municipal Corporations H la--Ordinance re- 
quiring liability insurance o r  bonds for vehicles opera~ted for hire held 
valid. 

An ordinance requiring operators of taxicabs or other motor vehicles 
for hire to secure liability insurance or enter into bond with personal 
or corporate surety is a valid exercise 'of the police power and expressly 
authorized by statute, C. S., 2787 ( 3 6 ) ,  as amended 1)y ch. 279, Public 
Laws of 1935, and does not violate the Fourteenth A.mendment of the 
Federal Constitution, the operation of vehicles for g a a  being a special 
and extraordinary use of the city's streets, which it has the power to 
condition by ordinance uniform upon all coming within the classification. 

2. Municipal Corporations H e- 
Ordinarily, the validity of a municipal ordinance may not be challenged 

by proceedings to enjoin its enforcement. 
DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiffs from Parker, J., at September Term, 1935, of 
WAKE. 

Civil action to  enjoin enforcement of ordinance regulating operation 
of taxicabs for hire on the streets of the city of Raleigh. 

The  facts are these: 
1. I n  August, 1935, the commissioners of the city of Raleigh, pur- 

suant to C. S., 2787 (36),  as amended by ch. 279, Public Laws 1935, 
duly adopted ordinances i n  the interest of public safety, requiring every 
person, firm, or corporation, as  a condition precedent to operating taxi- 
cabs or motor vehicles for hire i n  the city of Raleigh, on or after 
1 September, 1935, to  secure liability insurance, or enter into bond with 
personal or corporate surety, in amounts as follows: $2,500 covering 
injury to one person in any single accident; $5,000 covering injury to 
more than one person in single accident; $250 covering property dam- 
age in any single accident. 

X violation of the ordinance is made a misdemeancr, punishable by 
fine of $25 for each offense. 

2. Plaintiffs are operators of taxicabs for hire within the city of 
Raleigh and have operated such taxicabs prior and since the adoption 
of said ordinances. They have met all the requirements of the city and 
State laws relative to their business, other than  complying with the 
above ordinances requiring liability insurance or bond with personal or 
corporate surety. 
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3. I t  will be difficult for plaintiffs to give bond with personal or cor- 
porate surety, and the lowest annual premium quoted by any local 
casualty company for liability insurance upon any taxicab for hire in 
the city of Raleigh is $180.00. 

From judgment dissolving the temporary restraining order, and deny- 
ing the injunctive relief sought, plaintiffs appeal, assigning errors. 

C h m .  U.  Harris for  plaintiffs. 
Clem B. Holding for defendants. 

STACY, C. J. Are the ordinances requiring operators of taxicabs or 
other motor vehicles for hire in the city of Raleigh to secure liability 
insurance, or enter into bond with personal or corporate surety, valid 
exercises of the police power? They are expressly authorized by statute. 
C. S., 2787 (36),  as amended by ch. 279, Public Laws 1935. 

The constitutionality of similar legislation was before the Supreme 
Court of the United States in Packard v. Banton, 264 U. S., 140, where 
Xr .  Justice Sutherland, delivering the opinion of the Court, dealt with 
the questions raised on the present appeal as follows: 

"The contention most pressed is that the act unreasonably and arbi- 
trarily discriminates against those engaged in operating motor vehicles 
for hire in favor of persons operating such vehicles for their private 
ends, and in favor of street cars and motor omnibuses. I f  the State 
determines that the use of streets for private purposes in  the usual and 
ordinary manner shall be preferred over their use by common carriers 
for hire there is nothing in the Fourteenth Amendment to prevent. The 
streets belong to the public and are primarily for the use of the public 
in the ordinary way. Their use for the purposes of gain is special and 
extraordinary and, generally at least, may be prohibited or conditioned 
as the legislature deems proper. . . . Decisions sustaining the valid- 
ity of legislation like that here involved are numerous and substantially 
uniform. (Citing authorities.) . . . The fact that, because of 
circumstances peculiar to him, appellant may be unable to comply with 
the requirement as to security without assuming a burden greater than 
that generally borne or excessive in itself, does not militate against the 
constitutionality of the statute. Moreover, a distinction must be ob- 
served between the regulation of an activity which may be engaged in 
as a matter of right and one carried on by government sufferance or 
permission. I n  the latter case the power to exclude altogether generally 
includes the lesser power to condition, and may justify a degree of 
regulation not admissible in the former. See Davis v. Illassachusetts, 
167 U. S., 43." 
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T h e  cases cited and  relied upon  by  plaintiffs, S.  u. Gulledge, 208 
N. C., 204, 179 S. E., 883, a n d  S.  v. Sasseen, 206 N.  C., 644, 175 S. E., 
142, were decided prior  to  the  passage of the 1935 amendment, and a r e  
therefore inapposite to  the question presently presented. 

Moreover, i n  the l ight  of what  was said i n  Flemming v. Asheville, 205 
N. C., 765, 172 S. E.,  362, i t  would seem the  plaintiffs a r e  infelicitous i n  
the selection of their  remedy. 

T h e  temporary restraining order was properly dissolved. 
Affirmed. 

DEVIN, J., took n o  p a r t  i n  the  consideration or  decision of this  case. 

JOHN R.  WHEELER v. BANK O F  EDENTON. 

(Filed 22 January, 1936.) 

1. Corporations E c-Stockholder held not  entitled t o  maintain sui t  to 
recover damages sustained by corporation f rom breach of contract. 

Plaintiff alleged that defendant, in consideration of certain collateral 
turned over to defendant by plaintiff, agreed with plaintiff not to fore- 
close for a period of one year against assets belonging: to a corporation 
of which plaintiff was a stockholder and president, that defendant 
breached the contract by instituting foreclosure proceedings against the 
corporation within the one-year period, and purchased the property a t  the 
sale a t  a grossly inadequate price. H e l d :  The d a m a p s  alleged to have 
resulted from the wrongful seizure and purchase of the assets of the 
corporation a t  a grossly inadequate price were incurred p~inlarily by the 
corporation, and in the absence of allegation of demard on the corpora- 
tion or its receirer, in case of receivership, to bring the action, plaintiff 
may not maintain the action, the case not coming wit lin the exceptions 
to the rule that stockholders of a corporation may not maintain an action 
to recover losses sustained by i t  unless the representatives of the corpo- 
ration have failed to act. 

2. Banks and  Banking C e :  Bills and  Notes D f :  Action!$ A c-Drawer of 
worthless check may not  maintain action against bank for  breach of 
contract t o  pay same. 

Plaintiff alleged that defendant bank, in consideration of plaintiff's 
turning over certain collateral, agreed to pay plaintiff's check in a cer- 
tain amount, although plaintiff's deposit was insufficient to cover same, 
that the bank breached the contract by failing to pay same, and that 
plaintiff suffered damage by reason of the breach by being prosecuted and 
convicted of issuing a worthless check. Plaintiff took no appeal from 
the conviction for issuing the worthless check. Held: Plaintiff was not 
entitled to maintain the action, since it  was based upon a violation of the 
criminal law of the State by the plaintiff, the conviction being deemed in 
accordance with law in the absence of an appeal therefrom. 
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APPEAL by the plaintiff from judgment on the pleadings entered by 
.Jfoore, Special Judge, at  J I ay  Special Term, 1933, of C ~ o n - A S .  Af- 
firmed. 

The plaintiff, v h o  n a s  a stockholder and presidrnt of the Edenton 
Lumber Company, instituted this action against the Bank of Edenton 
for all allcged breach of contract betveen the plaintiff and the defend- 
ant, and alleges that he delivered to the dtfendant certain personal 
collateral, and in consideration thereof the defendant agreed to carry 
the indebtedness of the Edenton Lumber Company, upon which the 
plaintiff was an endorser, for a year without foreclosure, and as long 
as the present inventory of the lumber conipany n a s  kept up, and in 
further consideration thereof the defendant agreed to pay a check 
for $121.25 drawn to the order of Spivey 6. Company and certain other 
outstanding checks d ra~vn  by the plaintiff upon the defendant bank. 
The plaintiff alleges that  this agreement was made and the collateral 
delivered to  the defendant on or about 4 September, 1931, and that  on 
1 October, 1931, the defendant, in violation of the agreement, took 
charge of said lumbcr company, and, subsequently, on 2 3  June,  1932. 
less than a year after the agreement n as entered into, started foreclosure 
proceedings of a deed of trust securing the notes of the lumber company 
to the bank endorsed by the plaintiff, and, thereafter, at the forec3losure 
sale, bought the assets of the Edenton Lumber Company a t  a grossly 
inadequate price, and further, that  the defendant bank refused to pay 
the check to Spivey 6. Company dranil  by the plaintiff, and as a result 
thereof the plaintiff n a s  indicted, tried, and convicted in  the recorder's 
court and the Superior Court of Chowan County for giving a worthless 
check. The  plaintiff's demand for judgment for damages is based upon 
(1) the alleged unlawful and wrongful seizure and purchase of assets of 
the Edenton Lumber Company, i n  which the plaintiff was a stock- 
holder, a t  a grossly inadequate price, and ( 2 )  upon the indictment, trial, 
and conviction of the plaintiff for giving a morthles? check. 

The Edenton Lumber Company is  not a party to this action and it 
is not alleged that  i t  would not or could not sue in its own behalf. 

The defendant set u p  the counterclaim that  the plaintiff had executed 
and delivered to i t  three certain promissory notes, and had endorsed 
another promissory note held by it, all of which were past due and 
unpaid, notwithstanding demand for  payment thereof had been made, 
and prayed judgment for the total amount of said notes with interest. 
I n  his  reply the plaintiff admitted the execution and endorsement of the 
unpaid past-due notes in  the hands of the defendant, as alleged in the 
counterclaim, and pleaded the "breach of agreement and damages set up  
in the complaint in bar of recovery." 
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The court granted the motion of the defendant for judgment on the 
pleadings for the amount sued for in the counterclaim, and from judg- 
ment in accord therewith the plaintiff appealed to the :Supreme Court, 
assigning as error the signing of the judgment. 

J .  A. Pritchett an,d J o h n  B. W h i t e  for plaintiff, appeiYanf. 
W .  D. Pruden for defendant, appellee. 

SCHENCK, J. As to the damages alleged to have been suffered by 
reason of the unlawful and wrongful seizure and purchase at  a grossly 
inadequate price of the assets of the Edenton Lumber Company, i t  is 
clear that if such damages were incurred they were incurred directly 
by the corporation, and only indirectly by the plaintiff as a stockholder. 
With certain exceptions, into which this case does not fall, a stockholder 
cannot maintain an  action in his own name for damages suffered by a 
corporation in the absence of an  allegation that  he had made effort to 
have the officers and directors of the corporation, or the receiver in case 
of a receivership, to institute action or take such other steps as were 
necessary to protect his interest as a stockholder, togethela with the inter- 
est of the other stockholders, and that  such representatiles of the corpo- 
ration had failed to act. Moore v .  X i n i n g  Company,  LO4 S. C., 534;  
H a m  v. Xorwood, 196 N .  C., 762; Nerr imon v. Paving Co., 142 N. C., 
539. 

As to the damages alleged to have been suffered by the plaintiff by 
reason of the failure of the defendant bank to pay the check given by 
him to Spivey & Company, which resulted in his indictment, trial, and 
conviction for giving a worthless check, such conviction ~n the recorder's 
court, and in the superior Court, unappealed from, in the absence of 
any allegation of fraud on the part of the defendant bank in the pro- 
curement thereof, must be presumed to have been regularly and prop- 
erly had. Such being the case, the plaintiff has suffered no legal wrong 
for which damages'may be recovered. An action neTer lies when a 
plaintiff must base his claim, in  whole or in part, on a violation by 
himself of the criminal law of the State, and this principle is not im- 
paired even when the plaintiff is acting under the authority of the 
defendant. Lloyd v .  R. R., 151 N. C., 536, and cases there cited, Bean 
v. Detective Co., 206 N.  C., 125. 

Since the plaintiff i n  his reply admits the execution and endorsement 
of the past-due notes, now in the hands of the defendant, as alleged in 
the counterclaim, and merely pleads the "breach of agresment and dam- 
ages set up  in the complaint in  bar of recovery" thereon, i t  is manifest 
that the defendant was entitled to judgment as entered by the court. 

M r m e d .  
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LUCY BAXKS v. J. C. JOYNER, ADMINISTRATOR OF ESTATE OF J. J. 
AMERSON, AND TOWN O F  WELDON. 

(Filed 22 January, 1936.) 

1. Municipal Corporations E d :  Negligence B c-Pleadings held t o  allege 
passive negligence of city insulated by active negligence of driver. 

A guest injured in a n  automobile accident instituted action against the 
administrator of the person driving the car a t  the time of the accident, 
alleging that her injuries were caused by the driver's negligence. De- 
fendant moved that the town in which the accident occurred be made a 
party defendant, and upon its joinder, filed answer alleging that the town 
was negligent in failing to keep its streets in a reasonably safe condition, 
and that such negligence was the sole proximate cause of the injury. 
The town filed answer denying negligence on its part and alleging that 
the negligence of the original defendant's intestate was the sole proximate 
cause of the injury. Upon the call of the case for trial the town 
demurred ore tcnus to the complaint. Held: E ~ e n  construing the com- 
plaint and answer of the original defendant, together with the answer 
of the town under the doctrine of aider, the town's demurrer was prop  
erly sustained, since the pleadings allege active negligence on the part of 
the driver of the car, which insulated the negligence of the town, and 
must be considered the sole proximate cause of the injury. 

2. Venue C b U p o n  dismissal of action as t o  defendant town, action was 
properly remanded t o  county i n  which defendant administrator quali- 
fied and  i n  which plaintiff resides. 

Plaintiff instituted suit in the county of her residence, and the county in 
which defendant administrator qualified. Upon joinder of a town a s  a 
party defendant, the action was removed to the county in which the town 
is located, C. S., 464. The tomm's demurrer was sustained and the action 
dismissed a s  to it. Held: Upon sustaining the town's demurrer, the court 
properly remanded the action to the county in which it  was originally 
instituted. 

DEVIS, J., took no part in the consideration or decision of this case. 

APPEAL by t h e  defendant Joyner ,  administrator ,  f r o m  order of X o o r e ,  
J., sustaining demurrer  of the  town of Weldon, entered a t  the  J a n u a r y  
Term,  1935, of HALIFAX. Affirmed. 

T h e  plaintiff instituted th i s  action i n  Wilson County against J. C. 
Joyner ,  administrator  of J. J. drnerson, deceased, to recover damages 
for  personal ill juries alleged t o  have been caused by the negligent and 

reckless operation of a n  autnniol.de r l r i ~ e n  by defendant's intestate, 

while she was r iding therein as  a passenger on the  streets of the town 

of Weldon. Before the  t ime  f o r  answering expired the defeildaiit J o y -  
ner, administrator,  filed a motion alleging t h a t  the plaintiff's i l l juries 

were caused solely by the  negligence of the town of Weldon, i n  that  i t  
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failed to u30 tluc rare to Bccp its streets in reasonably safe condition, and 
a.liilig that  said toxn  be r ~ ~ a t l e  a party defendant, a n l  an order was 
entcrc 1 hy tlie clerk of the Superior Court of Wilson County making 
such t n n ~ ~  suc'li party. Tlicrcupon, on motlo11 of the town of Weltloi~, 
the c n v  n : ~ .  rtrno\etl from TT'i!son County to Hal i fns  County. Th2re- 
a f t i r  tlic orlginnl tlefcndant filed an mlsner ill nhicli Ile denied :my 
negligl-lire 011 the part of his intestate, a ~ i d  for further a m n c r  a1 erred 
that :my i~ i ju r i t s  sustililled by the plaintiff nere  due to  the negl~gc~lcc~ 
of tlic t o l ~ n  of V e l d o ~ ~ ,  a ~ l d  prayed judgment ( a )  tl at the origi~ial  
c!cf(mdniit go n itliout day, (b)  that  any recovery to wli~ch the plailitiff 
~liiglit IIC ( ~ ~ t i t l ~ d  be had agaillst the tonn of Weldon, 2nd ( c )  that if 
tlie plaii~tiff shoulcl recover jutlgment against tlie original defendant, 
t h t  tI111i liv l i : ,~ ( ,  ~ u ( l g u ~ e ~ ~ t  o ~ e r  againyt the tow I of Kc1 1011 'I'll(> 
toll 11 of Wcltlon then filed an ansner in ~ r h i c h  it denied any ~ l c g l i ~ e n c e  
on it3 part, a11d allcgcd contributory negligence on the p i r t  of the plnin- 
tiff, autl also :dlegecl that the plaintiff's injuries ne rc  causcd by tlic 
negligcwt and rcclrless operation of the nutornobile in which the plaintiff 
U; I<  :I 1):1- ,  3 ~ ~ g ( ~ r ,  1'. the iiitcstatc' of the oiig;nnl dcfcntlan~t and aql.cvl 
( a )  that there be no recolery against it by the plaintiff, and (b)  that ~f 
the 1hint i f f  sliould recoyer of tlie original dofendant thai there ~ o u l d  be 
no recolery by liim over agaii~st  the town of Weldon. 

The case n a s  called for trial ill tlie Superior Court of Halifax 
C'oullt i., a l ~ ( l  ,~ftc r a jury a i  i~ii~)anelct l  rind tlic pleatlings read, tlic 
town of TTeldon demurred o w  f enus  to the complaint an 1 to the further 
answer of tlie original defcndant on the ground that  thry did not state 
farts  ;ufficient to constitute a cause of action against it .  This cle- 
murrer was sustained and the original tlcfeildant excepted. 

Upon the sustaining of the deniurrer the plaintiff moved to remand 
the caw to Wilson County, which motion was granted, cnd the origiiial 
defendant excepted. 

From the rulings of the court sustaining the demurrer and remanding 
the case to Wilson County, the original defendant, J. C. Joyner, admin- 
istrator of J .  J. Al~de r son ,  deceased, appealed to the Supreme Court, 
assign~ng errors. 

F i n c h ,  B a n d  ie. P i n c h  a n d  IT'. A. L u c a s  for p l a i n t i f ,  appel lee .  
Kennefh C.  R o ~ j a l l  a n d  R o b e r t  A.  Hovis  for d e f c n d a n t  J o y n e ~ ,  a d m i n -  

i s i ~ * a f o r ,  appe l lan t .  
Geo l~ge  C. G r e e n  for  d e f e n d a n t  t o w n  of Sireldon,  app t l l e e .  

SCHESCR, J. The defendant town of Weldon filed ,A. demurrer ore  
f e n u s  to the complaint of the plaintiff and to the further answer of the 
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original defendant upon the ground that  they did not state facts suffi- 
cient to constitute a cause of action against it. I f  the complaint be 
considered alone it is manifestly demurrable by tlie town, since it nlalies 
no allegations of actionable negligence against the t o ~ v n ;  and if the 
further amsner be corisidered alone, i t  is likcnise demurrable by the 
tox-n, since it fails to allege or admit any actioilahle negligence oil the 
part of the intestate of the original defendant and, therefore, failed to 
allege any joint or concurrent negligence b e t ~ w e a  said intestate a i d  said 
town; arid if the ansner of the town be coilsidered along with the further 
ansner of the original defendant in order to supply the waiiting allega- 
tions of actionable negligenre on tht. part  of the intestate of the original 
defendant, u~ltler the doctrine of aider (NcIntosh's K. C. Prac.  Q Proc., 
par. 447, 1111. 428, et  seq.), as  argued by tlie original defendant, the joint 
and collectire allegations therein co~itailied are still dtmurrnble by the 
t o ~ m ,  since i t  appears on the face thereof that the ilegligel~ce alleged 
against the tonn,  namely, the failure to kcep its streets in reasonably 
safe coudition, v a s  passive, and the causal connection hetnceu such 
negligence ant1 the injuries to the plaintiff was broken by the interposi- 
tion of an  iliclepeuclent req~oi~s ib le  hullla11 actiou, namely, the alleged 
actirc negligence of the intestate of the original defendant in t l r i ~  ing his 
car in a r ieglige~~t and reckless manner, and such ac t i~-e  negligelice 1iiu3t 
be regarded as the sole proxinlate cause of the damage to t l ~ c  plaintiff. 
Ballingcr c. Thomus, 192 N. C., 517; Bal,er v. E.  IL, 205 PI'. C., 329;  
Smith v.  Xonroe, ante, 41;  TVharton's Law of Segligence, Book 1, 
par. 134, p. 130. 

The or& rcmoxiiig the case from Wilson County to Halifax County 
T? as in accord n i t h  our practice 60 long as the tonn  of TTeltlon, located 
in Halifax County, remained a party defendant, C. S., -164, C'ecll c. 
High Point, 16.5 K. C., 431, but nhen the demurrer n a s  sustained. and 
the action dismissed as to the town, the ground and reasoil for the re- 
moval ceased, and the case was properly reinanded for tr ial  to Wilson 
County, wherein the plaintiff' and the original defendant both reside, and 
wherein the original defelldant is qualified as administrator of a late 
resident of said county. 

Affirmed. 

DEVIS, J., took no part  i n  the consideration or dccibiorl of this case. 
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ATLANTER BAILEY v. J. P. FERGUSON AND W. T. GRANT COMPANY. 

(Filed 22 January, 1936.) 

Assault A c-Question of whether defendants used excessive force in  pro- 
tecting their  property held fo r  jury upon conflicting twidrnrr. 

Evidence for plaintiff tended to show that, while a customer in the 
corporate defendant's store, she picked up certain merchandise, intending 
to buy it ,  that  while naiting for a clerk to give i t  to, for wrapping, she 
\\:is called to the front door of the store, and that nhile there she \ \as  
seized by the individual defendant and a policeman procured by him, 
forced to return to the store and submit to a search by saleswomen, who 
handled her roughly. Evidence for the defendants tenled to show that 
the indiridunl defendant gently tapped plaintift' on the shoulder as  she 
was walking down the street with the merchandise concealed about ller 
person, and asked her to return to the store, which she voluntarily did, 
that she offered to pay for the merchandise "and stor this mess," and 
voluntarily asked that she be searched to drtermlne that she had no other 
articles. Held:  The conflicting evidence should have heen submitted to 
the jury on the question of whether defendants used excessive force under 
the circumstances in the protection of their property. 

DEWS, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff f r o m  judgment of nonsuit entered by  Small ,  J., 
a t  J u n e  Term,  1935, of WAYNE. Reversed. 

George E. Hood for plaintiff, appellant. 
Dickinson & Bland for defendanfs ,  appellees. 

SCHENCK, J. T h i s  was a civil action to recover damages, both com- 
pensatory a n d  punitive, alleged to have been caused by  a n  assault and  
bat tery committed upon the plaintiff by the defendant  Ferguson, while 
act ing wi th in  the  scope of his  agency a n d  employment hy  the  defendant 
W. T. G r a n t  Company.  

T h e  evidence of t h e  plaintiff tended to show t h a t  she went into the 
store of the corporate defendant on West  W a l n u t  Street  i n  the  c i ty  of 
Goldsboro to do some shopping, and while in the  store she picked u p  a 
box of shoe polish and  a pa i r  of hose, intending to have them wrapped 
and  t o  p a y  f o r  them, t h a t  before she was able to  find a clerk to  w r a p  the 
articles she mas called t o  the  f ron t  door of the store by some fr iends who 
were inaking inqui ry  as  to  the  whereabouts of her  husband, a n d  t h a t  she 
went to the door t o  look f o r  her  husband, still  having the  polish a n d  
hose i n  her  hand  and  across her  a r m  i n  plain view, a n d  while she was 
s tanding i n  t h e  f ron t  door of the  store the defendant Ferguson a n d  a 
policeman, f o r  whom he  had  sent, grabbed the plaintiff by  each a r m  a n d  
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took her some 50 or 75 feet to the back end of the store to  the foot of 
the stairway, and called two women clerks and told them to take the 
plaintiff upstairs and search her, and that  the defendant Ferguson 
shored her upstairs, and the two women clerks took her upstairs and, in 
searching her, pulled off her coat and hat  and r a n  their hands all over 
her clothes; tha t  the plaintiff was forced against her will to go upstairs 
and submit to being searched, and that  the women clerks handled her 
roughly and pulled her clothes off, "just snatched them off." The plain- 
tiff testified that  she a t  all times had the money to pay for and a t  all 
times intended to pay for the shoe polish and hose, and tha t  these vere  
the only articles gotten by her in the store. 

The  evidence of the defendants was in  sharp conflict with that  of the 
plaintiff. I t  tended to show that  the plaintiff had the shoe polish and 
hose concealed about her person, and had taken them outside of the 
store, and was going down the street with them uhen  the defendant 
Ferguson orertook her and gently tapped her shoulder to attract her 
attention, and asked her to  return to the store, and that  she voluntarily 
returned and offered to pay for the polish and hose "and stop this mess," 
and of her own volition asked to be searched that  i t  might be ascertained 
that  she had no other articles, and that  neither Ferguson or any other 
employee of the corporate defendant handled the plaintiff roughly o r  
pulled her clothes off, but that  the plaintiff herself took her coat and 
hat off and invited a search of them and of her person by the women 
employees in  the privacy of the "ladies room." 

9 t  the close of all the evidence, upon motion of the defendants, the 
court entered a judgment of nonsuit, Bnd the plaintiff appealed, assign- 
ing errors. - 

While ordinarily one in possession of property, either as owner or as 
agent of the owner, has the right to defend and protect i t  against ag- 
gression, and to use such force as may seem to be reasonably necessary 
to accomplish this cnd, Curlee v. Sules, 200 K. C., 614, and, if sued for 
the use of such force, may plead that  he laid hands on the aggressor 
gently, molliter m a n u s  imposu i t ,  i n  defense of his possession and prop- 
erty, Blackstone's Com., Bk. 111, ch. 8, pp. 120-21, still we think the 
conflicting evidence in this case raises the question as to whether the 
defendants used excessive force, under the circumstances. in the uro- 
tection of their property, and, since this is a question for the jury, 
Curlee  v. Scales,  supra,  and cases there cited, it  was error to allow the 
motion for judgment as of nonsuit. 

Reversed. 

D E V I ~ ,  J., took no part  i n  the consideration or decision of this case. 
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BESSIRE & COJIPAST, INC., v. MRS. J?. A. WARD, E~I:CUTRIX OF F. A. 
WARD, DECEASED, AND MRS. F. A. WARD, INDIVIDUALLY. 

(Filed 22 January, 1936.) 

Executors and  Administrators C d-Evidence of a p e e m m t  against per- 
sonal liability of executrix for  goods bought for  estate held for  jury. 

.In executrix, in buying merchandise necessary to the operation of the 
business of the estate, may escape personal liability therefor by making 
an agreement with the seller to that effect, and evidence in this case 
tending to show that the executrix explained to the seller's agent that she 
was buying the goods to continue operating a dairy belonging to the 
estate, thnt he understood the estate would be liable, that the goods were 
delivered pursuant to the understanding as ordered by the manager of the 
dairy, that the seller knew the manager n a s  operating :he dairy for the 
estate. and that the seller filed his claim with the estate and received 
dividends thereon from the estate, and made no demand on the executrix 
in her individual capacity until the institution of the ac ion, is held suffi- 
cient to be submitted to the jury on the question of an agreement between 
the parties that  the ext,cutrix should not be individually liable, and a 
directed verdict against the executrix in her individual ce pacity was error. 

,IFPEAL by Mrs.  F. A. W a r d ,  individually, f r o m  G r a d y ,  J., a t  Septem- 
ber T w n i ,  1935, of D c ~ ~ r ~ a r .  S e w  tr ia l .  

T h i s  action was instituted by the plaintiff against the  defendant i n  
her  official capacity as  executrix of her  la te  husband, and  against her  
individually, f o r  a balance alleged to be due f o r  d a i r y  supplies sold and 
delivered, and  was  tried upon the  following issues: 

"1. I s  Mrs. F. A. Ward ,  a s  executrix of t h e  estate of F. A. W a r d ,  
indebted t o  Bessire & Company, Inc.,  a n d  if so, i n  what  a m o u n t ?  

' '2.  IS Mrs. F. A. Ward ,  indir idual ly,  indebted to Besiiire & Company, 
Inc.,  and  if SO, i n  what  amount  ?" 

Both issues were answered: "Yes, $1,495.32, with interest f rom 27 
October, 1930," the first by consent, and  the second under  a peremptory 
chargc f r o m  the  court  to the  effect tha t  if the j u r y  found  the  facts  to  be 
a s  shown by al l  of t h e  evidence they ~ o u l d  so answer t l ~ e  issue. 

Fron i  a judgment  based upon  the  ~ e r d i c t  against  the  defendant, both 
a s  exrcutr ix  and  ~ndiv idua l ly ,  the  defe~idan t  individually appealed, as- 
signing errors. 

F o ~ r e s t  A. Pollarcl and  Hedriclc & H a l l  for plaintifj', appellee. 
B q u n t  d Joilc~s for d e f e n d a n f ,  appel lant .  

S c r r ~ s c ~ ; ,  J. T h e  principal  assignments of error  made  by the  appel- 
l an t  a r e  to  the  court's refusal t o  sustain motions f o r  judgment as  of 
nonsuit and  to the  peremptory instruction given by the  court to the  
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effect that  if the jury believed the evidence and found the facts to be as 
testified by the IT-itnesses, both for plaintiff and defendant, it  would be 
the duty of the jury to answer the second issue in the sum of $1,195.32, 
with interest. 

The  motions for judgment as of nonsuit were properly denied. 
This appeal presents the question of the sufficiency of the evidence to 

be submitted to the jury as to whether the defendant, in contracting 
with the plaintiff, stipulated against personal liability. I f  there naa  
such a stipulation, and if the defendant can establish it by competent 
evidence, the defendant, individually, mould not be liable to the plaintiff 
for the purchase price of the dairy supplies sold and dclivered to her as 
executrix. I f  such stipulation cannot be established by the evidence, 
then, under the law, the defentlant would be individually liable to the 
plaintiff for the supplies so sold and deliuered. See this case upon 
former appeal, 206 K. C., 858. 

I n  11 R. C. L., a t  page 167, we find this statement of the lam: "But 
when an  exccutor or administrator enters into a contract for the benefit 
of the estate which he represents, ni thout stipulating against persoiial 
liability, his contract is personal, and he is liable to tlle same extent 
and niny he sued in  his individual capacity in  the same manner as if 
the contract had been entered into for his: personal benefit." 

111 U a ~ t k i n g  C'onzpany 2,. Xorehe t rd ,  116 S. C., -113, it is wit1 : ('To 
hold the executrix bound by an  implied promise in the face of an express 
stipulation, constituting a par t  of the common understanding that  she 
should in no event be held personally liable, would be to allow a legal 
fiction to contradict a palpable fact. There is  no principle of  la^ nhich  
prohibits parties from inserting in a written agreement a provision that  
an  implication, which the law viould otherwise raise, shall not arise. 
The object of tlie courts i n  the interpretation of contracts is to a r r i ~ e  
at the intent of tlle parties, where they have not expressed i t  clearly, or 
to ascertain the precise terms of the agreement to which two or more 
mi ids  assented." The same principle of lam is  apposite to parole con- 
tracts, tlie only distilictioli being in the method of proof. 

Mrs. Ward, the defendant, testified nithout objection or contradiction 
that she did not buy the merchandise as an individual, that  she con- 
~ e r s e d  with N r .  Davidson, who was the salesman of the plaintiff com- 

e pany, and told him all about the circumstances of continuing the opera- 
tion of the dairy by the estate and that  he understood that the estate 
was responsible for the payment for the dairy supplies, and that  pur- 
sualit to this understanding they were delivered from time to time, after 
having been ordered by thc manager of the dairy plant, and that follow- 
ing this understanding the plaintiff company filed its claim against the 
Ward estate and received dividends thereon from the Ward estate, and 
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that  no bills were sent to  or demand made upon her as an  individual 
for payment until this action was begun. 

The defendant's witness, Collingwood, testified in eFect that  he took 
charge of the dairy as manager soon after the death of Mr. F. A. Ward, 
and that  he was hired by the estate and paid by the estate, and that  he 
knew Mr. Davidson, salesman of the plaintiff company, and had numer- 
ous conversations with him, and had told him that  he  would t ry  to take 
care of everything that  he bought, just as he  bought it, and that  Mr. 
Davidson knew that  he was running the dairy as manager for the F. A. 
Ward estate. 

Davidson was not introduced as a witness. 
We think, and so hold, that  the foregoing evidence, when construed, 

as we must construe it, in the light most favorable to the defendant, was 
sufficient to be sublnitted to the jury upon the question as to whether 
there was a n  agreement or understanding between the plaintiff and 
the defendant that  there would be no attempt to hold the defendant per- 
sonally liable, and that  his Honor erred in directin!? an  affirmative 
answer to the second issue instead of submitting the quei;tion of the exist- 
ence of a stipulation against individual liability to the jury. 

New trial. 

STEVANUS BLOUNT v. C. R. BASNIGHT, D. M. BASNIGHT, AND 

DAVID BASNIGHT. 

(Filed 22 January, 1936.) 

Mortgages H p--Notice of sale and deed to purchaser referring to mort- 
gage and mortgage referring to  prior deed sufficiently describing prop- 
erty, held to  sufficiently identify lands foreclosed. 

The deed under which the mortgagor acquired title contained a full and 
accurate description of the land, and the mortgage referred to the deed 
by book and page number and identified the land as the same embraced 
i11 the deed. The notice of foreclosure sale referred to the mortgage by 
book and page number, as  did the deed to the purchaser a t  the foreclosure 
sale. Held:  Under the doctrine of i d  cer tum est quOd c w t u m  reddi potest, 
the description of the lands in the mortgage, the notice of sale, and the 
deed to the purchaser were sufficient, and the mortgagoi:'~ contention that 
the sale was ineffectual because of insufficient description in the instru- 
ments cannot be sustained. 

DEVIS, J., took no part in the consideration or decision of this case. 

APPEAL by the plaintiff from judgment of nonsuit a t  the close of evi- 
dence of both plaintiff and defendants, entered by Sinclair, J., at  J anu-  
ary Term, 1935, of WASHINGTON. Affirmed. 
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Z e b  Vance lVorman  for plaint i f f ,  appel lant .  
W.  L. W h i t l e y  a n d  P. H .  Bel l  for defendants ,  appellees. 

SCHEXCK, J. This  is an  action to  set aside and to have declared void 
a deed of foreclosure made by the defendant C. R. Basnight, as mort- 
gagee, to the defendant D. M. Basnight, and a deed made by said D. M. 
Basnight arid wife to the defendant David Basnight. 

The plaintiff contends that the evidence supports his allegation that 
the mortgage and notice of foreclosure sale, as well as  the deed made 
pursuant thereto, are fatally defective in that the descriptions therein 
contained are insufficient to  designate the land described in the com- 
plaint. I t  is admitted that  the land described in the complaint was 
originally conveyed by M. Linyear and wife to the plaintiff's father, 
John Blount, by deed dated 24 September, 1912, registered in Book 61, 
a t  page 414, of the register of deeds for Washington County, and that  
this deed contains a proper and all sufficient description of the land in- 
volved, being 38.08 acres, more or less. The  mortgage from the plaintiff 
Stevanus Blount and his wife to C. R. Basnight, dated 1 April, 1931, 
registered in Book 110, a t  page 122, of the register of deeds for Wash- 
ington County, expressly refers to the original deed and makes the same 
a part  and parcel of the mortgage by the use of the following words: 
"The above described lands, being the same tract conveyed to John 
Blount by deed dated 14  September (24),  1912, by deed recorded in 
Book S o .  61, page 414, of the register of deeds' office of Washington 
County, and reference is made thereto for full description." The notice 
of foreclosure sale expressly refers to the aforesaid mortgage and identi- 
fies i t  n i t h  the following words: "IJnder and by r i r tue  of the power of 
sale contained in  a certain mortgage executed by Stevanus Blount and 
wife, Hat t ie  Blount, on 1 April, 1931, recorded in Book 110, page 120 
(122), of the register of deeds' office of Washington County, the mort- 
gagors having defaulted in the payment of the debt secured thereby, the 
undersigned mortgagee mill expose for public sale a t  the courthouse 
door in Plymouth, N. C., to the highest bidder, for cash, on 30 October, 
1933, a t  12 o'clock noon, the following described lands: . . ." The 
deed of foreclosure from C. R. Basnight, mortgagee, to D. I f .  Basnight 
also expressly refers to the aforesaid mortgage in the following words: 
"That whereas, on 1 April, 1931, Stevanus Blount and wife, Hatt ie 
Blount, executed and delivered unto the said C. R.  Basnight, mortgagee, 
a certain mortgage, which is recorded in Book 110, page 120 (122), of 
the register of deeds' office of Washington County, and whereas under 
and by virtue of the authority conferred by said mortgage and by law 
provided, the said C. R. Basnight, mortgagee, did, on 30 October, a t  
12 a.m., a t  the courthouse door in Plymouth, h'. C., expose at public 
sale the lands hereinafter described, . . ." 
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With  a clear and direct reference in the mortgage to the original deed, 
vhicll contains an  admittedly ample descriptioli, and a clear and direct 
reference in  the notice of foreclosure sale to the mortgage, and a clear 
and direct reference in  the deed of foreclosure to the mortgage, it cannot 
he held that the mortgage, or the sale thereunder pursuant to the notice 
of foreclosure, was ineffectual to convey title because either the mortgage, 
noticc of foreclosure sale, or deed of foreclosure did not contain a suffi- 
cient description of the land involved. Id cerfum est p o d  certum reddi  
potes f .  

The syllabus of Douglas c .  Rhodes ,  188 S. C., 380, which is a fa i r  
interpretatiori of tlie opinion, is as follows: "Advertisenlents for the sale 
of land under foreclosure of mortgage or deed of trust are required by 
our statute (C. S., 2388) to describe the lands 'substantially' as in the 
conveyance thereof; and nliile it may be more advisable to give the 
esact description, the deed made in pursuance thereof is not necessarily 
void for lack of such description, as whew the land i s  designated as a 
well know11 and certain tract, . . . with reference to the book in 
the office of the register of deeds where the clescripticn is given, with 
number of page, etc., for a more particular description, i t  is a sufficient 
description of the land and will convey the title if the notice of such 
has becn published in accordance with the terms of moi.tgage or deed in 
trust." There is no contention that  the notice of sale has not been pub- 
lislied accordant v i t h  tlie tcrrns of the mortgage and o! statute, or that  
there has been aiir failure to comply wit11 tlie foreclosure regulations 
other than to sufficiently describe the premises. 

Since me hold that  there was a valid foreclosure sale of his interest 
in the lands described in the complaint, the plaintiff can l i a ~  e no further 
concern as to the validity of the deed from D. 31. Basright  and wife to 
David Basnight. 

Affirmed. 

DEVIN, J., took no part in the consideration or decision of this case. 

H. A. IIiERD v. SORTH CAROLINA IIAiII.ROAiD CohTPri~k' A N D  

TRAYEIXRS INSURASCE COMPANY. 

(Filed 22 January, 1936.) 

1. Master and Servant F a-Right of injured employee to maintain suit 
against third person tort-feasor. 

Construing the amendment of the Worlimen's Compensation Act by 
SIX. 1, ch. 449, Public Laws of 1933, i t  is h e l d :  An injured employee may 
mnintain an action in his own name against a third person tort-feasor 
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whe~l  the emploier has failed to institute such action vitliin < i s  morltlls 
after the injury, and any recovery ihould be paid in the same manner as  
i f  the employer had brought the action. 

2. Statutes B a- 
Where the terms of a statute are  ambiguous or its grammatical con- 

struction is doubtful, the courts may control tlie language to give efYect to 
\\liut they supl)osc to have been the real legislative intent. 

APPEAL by defendant rai l road company f r o m  judgment orerruliiig a 
demurrer  entered by ,lIcElr~o!j, J., a t  Alay Term,  1935, of D a v ~ ~ s o x .  
Affirnled. 

J I c C r a r y  ct. D ~ L a p p  f o r  plaintiff, appellee.  
W a l s e r  d W a l s e r  and Linn i E  L i n n  f o r  defendant, a p p e l l a n f .  

S C H E ~ C K ,  J. O n  11 September, 1934, the  plaintiff instituted this  
action agai11,t t h e  defendant r a d r o a d  cornpany to recover damages f o r  
personal ill juries alleged to llaxe b w n  suffered ill a collision betneen a 
t ruck of the J e n e l  Cotton Nil ls ,  d r i ~ c r l  by the plaintiff, a n d  the t ra in  of 
the defellclant oli 1 4  February ,  1934. Upon rnot ioi~ of the plaintiff, the  
Trav t le r s  In.urarice Company n a s  made  part!- tlrfeiitlant on 4 April,  
1932, and  i n  a s u l ) p l e n i e ~ ~ t a l  cornplaint i t  ii a l l e g ~ t l  tliat on 1 5  June ,  
1934, tlie plniutiff r e c e i ~ e d  a n  a n a r d  ullder the  p r o ~ i s i o n s  of the  Work-  
rncn's Cornpensatior~ Act f rom the Travelers Incurnnce Company, the  
i i i~nra i icc  carr ier  of his employer, the J e n e l  Cotton Xil ls ,  on arcount 
of the  illjuries referred to  i n  llis original conlplmnt, and fur ther  n l l ~ g e d  
tliat .is ino~it l is  hat1 pasbed f r o m  the date  of the i n j u r y  to tlie ilistitution 
of tliih action. Whereupon the dcfendarit S o r t h  Carol ina Rai lroad 
Conil'any t h ~ l u r r e d  to  the plaintiff's coinphil i t  nlld supplemental c o ~ n -  
p l n i ~ t  f o r  that  i t  appeared f r o m  the face tlicreof t h a t  tlicre is a defect 
i n  par t l e i  plaintiff i n  t h a t  this  actiori 1s not instituted by the plaintiff 
ill llis on11 1l:riiie and t h a t  of his  employer, or employer's iusurarice 
carrier.  

Th is  demurrer  calls f o r  a roristruction of a seritence in  section 1, 
c l i a p t t ~  449, Publ ic  L a v s  of 1933, bring an act  t o  amend chapter  120, 
Public  L a n s  of 1929, known as  "The  Workmen's Compensation -k t , "  
n i t h  relation to  settlements i n  cases involving th i rd  parties. T h i s  act 
is brought forward in K o r t h  Carol ina Code of 1935 (Alichie) as section 
$091 ( r ) ,  arid the  par t i cu la i  sentcnce tliat we a r e  called upon by tlic 
demurrer  to construe reads a s  fo l lons :  "If ,  l i o n e ~ e r ,  the employer doe9 
not commcnce sucli action n i t h i n  six i l ~ o r ~ t h s  f r o m  tlie date  of sucli 
i n j u r y  or death, tlie employee, or his  personal r e p r e s e n t a t i ~ e ,  shall 
thereafter  h a \ e  t h e  r ight  to  br ing the  action i n  his  own name, and the 
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employer, and any amount recovered shall be paid in the same manner 
as if the employer had brought the action." I t  is  evident that  the 
draftsman of the statute either inserted the words "and the employer" 
through inadvertence, or omitted other words clarifying their meaning. 
As written, these words hare  no proper grammatical place in the sen- 
tence, and render the whole sentence ambiguous and, ~ o u b t f u l .  So  we 
are impelled to hold, i n  construing the sentence, that  these words are 
surplusage, and as such must be disregarded. When ihey are omitted 
the sentence has a definite meaning, which meaning is both clear and 
logical, namely, that  if after the expiration of six months from the date 
of the in jury  or death, the employer has not commenced an  action, the 
employee, or his personal representative, shall thereafter have the right 
to bring an  action in  his own name, and that  any amount recovered shall 
be paid in  the same manner as if the employer had brought the action. 
We think that  such construction conforms to the clear purpose of the act 
as a whole and effectuates the obvious intention of the Legislature. 
Fortune v. Commissioners, 140 N .  C., 322. In construing a statute 
whose terms give rise to  some ambiguity, or whose grammatical con- 
struction is  doubtful, the courts may exercise the power of controlling 
the language in order to give effect to what they suppose to have been 
the real intention of the lawmakers. Whitford v. Imurance Co., 163 
N .  C., 223. 

Under the construction we have placed upon the sentence of the stat- 
ute under consideration it is manifest that the demurrer mas properly 
overruled, and that the judgment of the Superior Court should be 

Affirmed. 

F. L. DAVIS v. TOM W. DOCKERY. 

(Filed 22 January, 1936.) 

1. Payment A c: Evidence B &Burden is on defendant to prove pay- 
ment relied on by him as defense to plaintiff's recovery. 

Plaintiff instituted suit to recover the balance alleged to be due on the 
purchase price of land sold defendant. D~fendant admitted the contract 
to purchase and the amount of the purchase price as alleged by plaintiff, 
but contended that he had made full payment of the stipulated price. 
Held: The burden of proving the afirmative defense of payment was on 
defendant alleging same, and it was error for the trial court to place the 
burden of proof on plaintiff, although the form of the issue was whether 
defendant breached the contract by failing to pay the full purchase price. 

2. Evidence B a: Appeal and Error J e- 
The burden of proof is a substantial right, and the erroneous placing 

of the burden of proof entitles appellant to a new trial. 
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APPEAL by plaintiff from Alley, J., a t  June Term, 1935, of CHEROKEE. 
New trial. 

This was a n  action to recover the balance of the purchase price of 
certain land alleged to be due under a par01 agreement to convey. De- 
fendant in  his an'swer admitted the contract to pay the amount alleged 
and set up  plea of payment in full. 

There was conflicting evidence on the part of defendant and plaintiff 
as to manner and amount of payments to be credited on the purchase 
price of the land. 

The court below submitted the folloving issues to the jury:  
1. "Did the plaintiff contract to sell to defendant the tract of land 

described in  the complaint at  and for the price of $1,101.60, as alleged 
in the complaint 2" 

2. "Did the defendant commit a breach of said contract of purchase, 
as alleged in the complaint 2" 

3. "What sum, if any, is plaintiff entitled to recover on account of the 
purchase price of said land?" 

The court instructed the jury to answer the first issue "Yes," as there 
was no controversy between the parties as to that issue. 

Upon the second issue the court charged the jury as follows: "But 
when you come to the second issue, which is in this language, 'Did the 
defendant commit a breach of said contract of purchase, as alleged in 
the complaint 2' then it becomes necessary, gentlemen, before you answer 
that issue to consider what a breach of the contract is, the burden as I 
have already indicated, being upon the plaintiff to satisfy you by the 
greater weight of the evidence that the defendant did commit a breach 
of the contract." 

"Sow, in this case the plaintiff contends that the defendant committed 
a breach of the contract because he did not pay all of the purchace price, 
and the defendant contends that he did pay all of the purchase price, 
and more. I f  the defendant has failed and refused to pay the purchase 
price, why then i t  would be a breach, but if he has paid the full pur- 
chase price, and more, he has not breached i t ;  so, with respect to that, 
I charge you, if you find by the greater weight of the evidence that 
Mr. Dockery, the defendant in this case, agreed to pay Mr. Davis the 
purchase price for these two tracts of land $1,101.60, and you further 
find by the greater weight of the evidence that he has failed and refused 
to perform that part of his contract by paying that amount of money, or 
its equivalent in value in some other way that they agreed on, and still 
refuses to pay the balance of the purchase price, if you find this to be 
the fact, by the greater weight of the evidence, why then it would be 
your duty to answer the second issue 'Yes'; that is, 'Did the defendant 
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commit a breach of his contract, as alleged in  the complaint?' I f  you 
fail to so find, it would be your duty to answer the second issue 'So.' 

"Now, in this connection, I call your attention to the fact that the 
burden of proof is on the plaintiff to satisfy you by the greater weight of 
the evidence that  his contentions are  true." 

Th12 jury ans~wred  the sccond issue in favor of the defendant, and 
from judgment upon the verdict plaintiff appealed. 

C7yde 11. Jawef t  and Gray d Christopher for plaintiff. 
D. Wifhcrspoo~z, D. H.  Ti l le f t ,  and V o o d y  & Moody for defendant. 

DEVIK, J. The only question presented by this a ~ p e a l  is whether 
t h e  was error in the judge's charge as to the burden of proof on the 
second issue. 

The  plaintiff having brought his  action to recover a certain amount 
alleged to be due as the balance of the purchase price of land, the de- 
fendant answered admitting the agreement to purchase, and the amount 
agreed to be paid, and pleaded payment in full as a defense. 

T h r e  was no controversy as to the agreement, nor as  to the amount 
agrccd to be paid, and the court properly instructed the jury to  answer 
the first issue in the affirmative. 

While the second issue: "Did the defendant commit a breach of said 
contract?" is  in the form usually employed in   action^^ to recover for 
breach of contract, when the burden is on the plaintiff to prove both 
contract and breach, the heart of the controversy here, and the only 
qucstion being litigated was whether defendant had paid the amount 
lie admitted lie had agreed to pay. Regardless of the form of the issue, 
nhetlier negative or affirmative, in substance, the issue raised was that  
of payment or nonpayment, and the form of the issue could not change 
the rule that  the burden is on h im who pleads payment. 

I11 Fumt v. Taylor, 204 N. C., 603, X r .  Jusfice Clarkson succinctly 
states the rule:  "I t  is well settled that  the plea of payment is an affirma- 
t ire ouc and the burden of showing payment is on the one who relies on 
same. The  burden of proof is a substantial right." Col1in.s v. Vandi- 
ford, 196 S. C., 237; Swan v. Carawan, 168 N .  C., 472; Vaughan v. 
Lezuellyn, 94 N .  C., 472. 

"It is a fundamental rule of evidence that  the burden is on the party 
who asserts the affirniati~e of the issue." Stein v. Levins, 205 N. C., 
302. 

Defendant's admission of the agreement to pay a zertain amount, 
nothirig else appearing, would have entitled the plaintiff to judgment on 
the pkadings. Stein v. Levins, supra; 1lIcC'ashdl v. Walker, 147 N. C., 
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195. I n  avoidance, defendant alleged and offered evidence that he had 
paid the amount in  full. "The burden of proof rests upon the party 
who, either as plaintiff or defendant, affirmatively alleges facts neces- 
sary to enable him to prevail in the cause." Speas u. Bank, 185 X. C., 
524-529. 

The learned judge who tried the case below failed to  properly instruct 
the jury that  the burden of proof of payment was on the defendant, and 
for this there must be a 

New trial. 

STATE v. COLET CBIN, EDDIE COBB, AND LEROY FAISOS. 

(filed 22 January, 1936.) 

Criminal Law H d: Burgla~y C g-Sentence of twenty-five to thirty years 
imprisonment for violation of C. S., 4236, held within court's discre- 
tion. 

A sentence of not less than twenty-five nor more than thirty years in 
the State's Prison, upon a plea of guilty of possession of weapons and 
implements for house breaking, in violation of C. S., 4236, is nithin the 
discretion of the court conferred by the statute, and is not objectionable 
as a cruel and unusual punishment nithin the meaning of Art. I, see. 14, 
of the Constitution of Korth Carolina. 

APPEAL by defendant Cain from Parher, J., a t  September Term, 1932, 
of WAKE. Affirmed. 

The bill of indictment charged the defendants with violation of U. S., 
4236, in the following language : "Unlawfully, willfully, and feloniously 
mere found armed n i t h  dangerous and offensive weapons, to wit :  One 
sawed-off shotgun, one automatic shotgun, one rerolver, three forty-fiw 
calibre automatic pistols, together with ammunition for all of said arms: 
one black jack, together with one butcher knife, crowbars, chisels, pliers, 
drill punches, s c red r i r e r s ,  nitro-glycerine and soap; ropes, blankets, 
~vire,  gloves, and matches, with a felonious intent upon the part of each 
one of said defendants feloniously, milavfully, and willfully to break 
and enter a dwelling and other buildings, and unlawfully, n-illfully, and 
feloniously to  commit a felony, to n i t :  larceny, therein." 

The second count in the bill of indictment charged that  said defend- 
ants '(were unlawfully, willfully, and feloniously found having ill their 
possession xithout lawful excuse the following implements, to wit : One 
sa-vred-off shotgun; oue automatic shotgun; one revolver, three fortx-five 
calibre automatic pistols, together with ammunition for all of said arms; 
one blackjack, together with one butcher knife, crowbars, chisels, drill 
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punches, pliers, screwdrivers, nitro-glycerine and soap, ropes, blankets, 
gloves, wire, and matches, all of which said implements are implements 
of house breaking." 

Each defendant entered plea of guilty, and from judgment that each 
of them be committed to State's Prison for the term of not less than 
twenty-five nor more than thirty years, defendant Cole,y Cain appealed. 

Attorney-General Seawell and Assistant Attorneys-General Aiken and 
Bruton for the State. 

Chm. U. Harris for defendant Cain. 

DEVIN, J. The only question raised by the appeal is whether a sen- 
tence of not less than twenty-five nor more than thirty years for viola- 
tion of C. s., 4236, is "cruel and unusual punishment'' within the 
meaning of Art. I, see. 14, of the Constitution of North Carolina. 

The decision of this Court in S. v. Swindell, 189 N. C., 151, is de- 
terminative of this appeal. 

Violation of C. S., 4236, is denounced as a felony, and the punish- 
ment prescribed is "imprisonment in the State's Prison . . . in the 
discretion of the court." 

I n  the full and well considered opinion by Mr. Justice Clarkson in 
S. v. Swindell, supra, it was held that a sentence of thirty years in that 
case under a statute (C. S., 4209), prescribing punishment by imprison- 
ment "in the discretion of the court," did not violate the constitutional 
prohibition against cruel and unusual punishment, citing 8. v. Rippy, 
127 N. C.,  517. 

So that the sentence imposed by the able and u p r i , ~ h t  judge, being 
within the limits of the discretion conferred by the statute, cannot be 
held by us to be improper. The uncontradicted evidence produced in 
the hearing before the court below tended to show preparation and pur- 
pose for unusual and violent lawlessness. I t  was testified that defend- 
ant Cain had been for some time a member of the Paoctor gang, had 
been given a year at Williamston, had pleaded guilty to a robbery at 
this term; that he had been implicated in numerous cases of breaking 
and entering, robberies and hold-ups; that there wen: seven or eight 
warrants out for him for robberies in Wilson, Red Sprirgs, Raeford, and 
Greensboro, and for shooting a policeman in Greenville. I n  the stole11 
automobile in which the defendants mere arrested were found two shot- 
guns loaded with buckshot, four pistols, quantity of ammunition, nitro- 
glycerine, soap, gloves, wire, drill punches, and other tools suitable for 
burglarious breaking. One of the officers who effected i;he capture testi- 
fied that while they were searching the defendants, Cain attempted once 
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or  twice to  get h i s  h a n d  on  h i s  pistol, a n d  t h a t  a f te r  they reached t h e  
jailer's office Gain threatened h i s  l i fe  i f  h e  ever go t  out. "He said if h e  
ever got out  and  p u t  h i s  foot on t h e  ground I belonged t o  him.  H e  said 
I wouldn't always have  a g u a r d  o r  a n  a r m y  with me." T h e  defendants 
offered n o  evidence. 

T h e  judgment  of the  court  below is  
Affirmed. 

GURNEY P. HOOD, COMMISSIONEB OF BANKS, ET AL., V. THE MACCLES- 
F I E L D  COMPANY. 

(Filed 22 January, 1936.) 

Marshaling A c-Equity will not decree marshaling in favor of second 
lienor to the prejudice of third lienor. 

Plaintiff owned three judgments against the same party, the judgment 
debtor having real property in two counties. The first judgment was 
docketed in both counties, the second judgment in one of the counties, and 
the third judgment in both counties. Plaintiff sold the first and third 
judgments for separate, valuable considerations to a purchaser. The lands 
of the judgment debtor in both counties were sold, and plaintiff sought 
the equity of marshaling to have the funds from the sale of the property 
in the county in which the second judgment was not docketed first es-  
hausted in satisfying the first judgment. Marshaling in this manner 
would result in rendering the third judgment valueless. Held: Plaintiff 
is not entitled to the relief sought, since equity will not aid him in thus 
rendering valueless the third judgment, which he had assigned for  a 
valuable consideration, and since the equity of marshaling attaches 
not when the successive securities are taken, but a t  the time the marshal- 
ing is invoked, a t  which time, in the present case, the lien of the third 
judgment had attached, rendering marshaling in favor of the owner of the 
second judgment inequitable to the owner of the third judgment. even if 
the three judgments had been obtained by three separate judgment credi- 
tors, the equity of marshaling in such circumstances entitling the owner 
of the second judgment only to have the first judgment satisfied out of 
the two funds pro rata. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by claimant, H e n r y  Bridgers, f r o m  Barnhill, J., i n  Chambers, 
Rocky Mount ,  27 J u l y ,  1935. F r o m  EDGECOMBE. 

Civil action f o r  the appointment  of a receiver and  t o  marsha l  the 
assets of defendant corporation among judgment creditors. 

Receivership affirmed on  pr io r  appeal,  207 N. C., 857, 176 S. E., 280. 
T h e  facts  with respect t o  t h e  equi ty of marshaling, the only question 

presently presented, a r e  a s  follows : 
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1. On 6 July, 1931, judgment for $14,300, with interest from 5 June, 
1931, representing a stock assessment in faror of Ciurney P. Hood, 
Commissioner of Banks, ex rel. Pinetops Banking Company v. The Mac- 
clesfield Company, was duly doc3keted in the Superior Court of Edge- 
combe County, and transcript thereof docketed in the Superior Court of 
Pi t t  County on 23 September, 1931. 

2. On 3 July, 1933, judgment for $9,060, with interest from 3 July, 
1933, representing a stock assessment in favor of Gurney P. Hood, Com- 
missioner of Banks, ex rel. Korth Carolina Bank and Trust Company 
v. The hfacclesfield Company, was rendered in Guilforcl Superior Court, 
and transcript thereof duly docketed in Edgecombe Superior Court, 
29 July, 1933. KO transcript of this judgment was docketed in the 
Superior Court of Pitt  County. 

3. On 13 Xovember, 1933, judgment for $3,727.45, with interest from 
13 Norember, 1933, being judgment for plaintiff in the case of Gurney 
P. Hood, Commissioner of Banks, ex rel. Pinetops Banking Company v. 
The Xacclesfield Company, was docketed in Superior Court of Edge- 
combe County, and transcript of this judgment was (July docketed in 
Superior Court of Pi t t  County, 9 December, 1933. 

4. On 1 May, 1934, the plaintiff transferred and a:,signed to Henry 
Clark Bridgers the two judgments described in paragraphs 1 and 3 above 
for cash consideration of $16,000 and $3,822.70, respectively. 

5. The Macclesfielcl Company oxned lands in Edgccombe and Pitt  
counties. These have all been sold, preserving to the parties their re- 
spective rights and liens. 

Upon the foregoing facts it was adjudged in  the court below that the 
plaintiff, as the holder of judgment No. 2, was entitled to require the 
holder of judgment No. 1, to first exhaust the fund arismg from the sale 
of the Pi t t  County property before resorting to the f u ~ d s  arising from 
the sale of the Edgecombe County property. The effect of the marshal- 
ing, thus ordered, is to defeat judgment No. 3 from any share in the 
assets of the defendant company. 

From this ruling Henry Clark Bridgers appeals, assigning error. 

Gilliam CE Bond for plaintiff. 
H.  H. Philips and Henry C.  Bourne f o ~  claimant Bridgers. 

STACY, C. J., after stating the case: The judgment of the Superior 
Court is grounded on the assumption that the equity of marshaling 
existed between the holders of judgments Nos. 1 and 2 at  the time judg- 
ment S o .  3 n a s  docketed in the Superior Courts of Edgecombe and Pi t t  
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counties, and that  the subsequent docketing of judgment No. 3 did not 
affect this prior subsisting equity. Bufler v. Stainback, 87 N. C., 216; 
38 C. J., 1371; 18  R. C. L., 456. 

This conclusion overlooks two considerations : (1)  That  the equity of 
marshaling does not fasten itself upon the situation when the successive 
securities are taken, but is to be determined a t  the time the marshaling 
is invoked, and (2)  that the holder of judgment No. 3 purchased the 
same from the plaintiff for a valuable consideration. Hawington v. 
Furr, 172 N. C., 610, 90 S. E.,  775. 

Has ing  received full value for judgment No. 3, the plaintiff is in no 
position to ask a court of equity to help him render i t  valuelms in the 
hands of the transferee. Stokes 7;. Sfokes ,  206 N.  C., 108, 173 S. E., 18. 
"Hurt  nobody" is a cardinal tenet of the equity of marshaling. Jones 
v. Zollicofer, 9 S. C., 623. 

The most the plaintiff nould be entitled to under the doctrine of mar- 
shaling, had he never owned the third j u d p e n t ,  would be to have the 
first judgment paid ratably out of the two properties. The English 
rule more nearly applicable to the facts here presented is stated in 
18 English Ruling Cases, page 211, as folloxs: 

"Thus the court nil1 not marshal i n  favor of a second mortgagee as 
against a subsequent mortgagee, ao that if a first lnortgage is made of 
t ~ o  estates, then a mortgage of one only of the cistates, and lastly a third 
mortgage of both estates, nlarshaling will not be enforced iu favor of tllc 
seco~id mortgagee as against the third mortgagee, but the first mortggrge 
11-111 be ordered to  be paid ratably out of the two estates. So that the 
second mortgagee may apply the estate subject to his mortgage in or 
towards satisfaction thereof, leaving what remains of both estates to 
satisfy the third mortgage." 

Plaintiff was originally the holder of all three jud,ments. H c  trans- 
ferred two of them to claimant Bridgers for valuable considerations. 
He now seeks, through the doctrine of inarshaling. to have the judgment 
retained by him paid to the excluiion of the one wliich he sold to 
Bridgers for $3,822.70. Equity will not aid him in this undertaking. 
S e w b y  v. Sorton, 90 Kan., 317, 133 Pac., 890, 47 L. R. A. (K. S.), 302. 

Error.  

DEVIR, J., took no part  in the consideration or decision of this case. 
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HOOD, COMR. OF BANKS, v .  MACCLESFIELD Co. 

GURNEY P. HOOD, COMMISSIONER OF BANKS, ET AL., V. THE MACCLES- 
FIELD COMPANY. 

(Filed 22 January, 1936.) 

Trusts C d-Resulting trust based upon parol contract to convey may not 
be established as against receiver representing creditors of trustor. 

Petitioner alleged that he paid full purchase price for the lands in 
question under a parol contract to convey by the owner. The owner of 
the land, a corporation, was thereafter thrown into receivership, and the 
lands in question were sold by the receiver. Petitioner seeks to set aside 
the receiver's sale and recover the lands. Held:  The receiver represents 
the creditors, and as to the creditors the parol contract to convey is void, 
for even if the conveyance had been executed to petitioner, it  would not 
have been valid against the creditors but from its registration, C. S., 3309, 
and since petitioner is not entitled to recover on the facts alleged, the 
receiver's demurrer was properly allowed. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by petitioner, Pinetops Development Company, from Deck ,  
J., a t  J u n e  Term, 1935, of EDGECOMBE. 

Petition or motion in the cause to  disaffirm sale of lots by receiver and 
require conveyance to  petitioner. 

Receivership affirmed on prior appeal, 207 N. C., 85'7, 176 S. E., 280. 
The petition alleges : 
1. That  the petitioner purchased four lots from The Macclesfield 

Company in January,  1930, and paid full  value therefor. 
2. "That under a n  agreement with The Macclesfielcl Company made 

in January,  1930, the said company agreed to hold said four lots in 
trust for the use and benefit of the Pinetops Developrr~ent Company, to 
convey the same as  might be directed by the Pinetops Development 
Company and turn  the proceeds of sale over to the I'inetops Develop- 
ment Company or the parties entitled thereto. Tha t  neither said trust 
agreement nor any deed from The Macclesfield Company has been regis- 
tered in Edgecombe County." 

3. That  i n  the above entitled cause the said four lots have been sold 
by the receiver under order of court, etc. 

Wherefore, petitioner prays that  the sale by the receiver be disaffirmed 
and rescinded and order entered directing the receiver to convey said 
lots to the petitioner. 

Demurrer interposed by the receiver upon the ground that  the petition 
does not state facts sufficient to warrant  the prayer of the petitioner. 
Demurrer sustained, and petitioner appeals. 

Henry C. Bourne for petitioner. 
Gilliam & Bond for receiver. 
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STACY, C. J .  The  demurrer was properly sustained, for, as to che 
receiver who represents the creditors of the insolvent corporation, the 
alleged par01 agreement to convey is void. Observer Co. v. Lit t le ,  175 
N. C., 42, 94 S. E., 526; X f g .  Co. v. Price,  195 N.  C., 602, 143 S. E., 
208. Even if the conveyance had been executed, it would not be valid 
a s  against creditors and purchasers for value, ('but from the registration 
thereof within the county where the land lies." C. S., 3309; E a t o n  v. 
Doub,  190 N .  C., 14, 128 S. E., 494. 

The principles announced in  Spence  v. Pot tery  Co., 185 N.  C., 218, 
117 S. E., 32, have no application to  the facts of the present record. 

Affirmed. 

DEVIK, J., took no part  i n  the consideration or decision of this case. 

P E R R Y  A. WEEKS v. GURNEY P. HOOD, COMMISSIONER OF BANKS, ET AL. 

(Filed 22 January, 1936.) 

Banks and Banking H e--Depositor held not entitled to preference under 
facts of this case. 

A depositor deposited with a bank as collecting agent checks drawn on 
banks in other states. The checks were collected in due course from the 
drawee banks and final credit given the bank of deposit the day before 
it restricted withdrawals to 5 per cent of deposits under an emergency 
statute. Held: The relation of debtor and creditor existed between the 
bank of deposit and the depositor on the day the bank went on a 5 per 
cent restricted basis, and upon the bank's subsequent liquidation, the 
depositor is not entitled to a preference in its assets. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by   la in tiff from Hoore,  Special Judge,  a t  April  Term, 1935, 
of EDQECOMBE. 

Civil action to establish preference, or priority of plaintiff's claim to 
funds in the hands of liquidating agent of insolvent bank. 

The facts are these: 
1. On 25 February, 1933, the plaintiff deposited with the Tarboro 

unit of the North Carolina Bank and Trust  Company "for collection 
and creditn two checks, amounting to $2,836.99, "subject to final pay- 
ment in cash or solvent credits," as shown by deposit slip, one drawn 
upon the National State Bank, Xemark, N. J., and the other upon the 
First  National Bank, Binghamton, N. Y. 

2. These checks were paid by the drawee banks and final credit was 
given to the North Carolina Bank and Trust  Company by its corre- 
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spending bank, the State-Planters Bank, Richmond, Va., on 2 March, 
1933. 

3. On 3 March, 1933, the North Carolina Bank and Trust  Company 
went on a 5 per cent restricted basis, and later was placed in  liquidation. 

4. The plaintiff drew out 5 per cent of his account, including the 
checks above mentioned, between 3 March and 9 March, 1933. On 
20 Xay, 1933, the plaintiff received a dividend of 12  per cent, or 
$308.90, from the liquidating agent. 

The  court, being of opinion that  plaintiff was not entitled to a prefer- 
ence, entered judgment of nonsuit, from which he appeals, assigning 
error. 

H. H .  Philips for plaintiff. 
Gilliam d2 Bond for defendants. 

STACY, C, J. That  the relation of creditor and debtor existed be- 
tmecln the plaintiff and the North Carolina Bank an11 Trust  Company 
a t  the time of the latter's closing is clearly established by what mas said 
in Arnold v. Trust CO., 195 N.  C., 345, 142 S. E., 217. See, also, Bank 
v. Bank, 197 N. C., 526, 150 S. E., 34. 

The  case of Textile Corp. v. Hood, Cornr., 206 N. C., 782, 175 S. E., 
151, cited and relied upon by plaintiff, is distinguishable by reason of 
different fact situations. 

The judgment denying priority of plaintiff's claim is correct. 
Affirmed. 

DEVIR, J., took no par t  in the consideration or decision of this case. 

MRS. TOMMIE H. BRIDGES v. SHEXANDOAH L I F E  INSURANCE 
COMPANY. 

(E'iled 22 January, 1936.) 

1. Insurance M a: Death A a-Presumption of death from seven years' 
absence. 

The absence of a person for seven ye:ars without being heard from by 
those who would be reasonably expected to hear from him if living, raises 
a presumption that such person is dead at the end of seven years, but not 
that he died at any particular time during this period. 

2. Insurance J +Policy held forfeited for nonpayment of premiums dur- 
ing insured's seven years' absence raising presumption of death. 

Insured paid the first annual premium on the policy in question, and 
several months thereafter left his domicile and was not heard from by 
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those who would be reasonably expected to hare heard from him if he 
!=,ere alive, for a period of over seren years. S o  further premiums were 
paid, and at the expiration of the seven-year wriod, the beneficiary insti- 
tuted sui t  on the polic). Held: There was no presumption that insured 
nas  dead a t  the time the second nrinual premium was due, and the ~mlicy 
\ \as forfeited under its term for failure to pay premiums. 

DEVIX, J., took no part in the consideration o r  decision of this case. 

APPEAL by plaintiff from Il'illiams, J., at  X a y  Term, 1935, of CLEVE- 
LAND. Affirmed. 

This is an  action to recover on :t p o l i c ~  of insurance issued by the 
defendant on the life of Willie B. Bridges, on 3 May, 1926. The plain- 
tiff, the n i f e  of the insured, is the beneficiary named in  the policy. 

A demurrer to the complaint on the ground that  the facts itated 
therein are not sufficient to constitute a cause of action v a s  sustained. 

From judgment sustaining the demurrer and dismissing the action the 
plaintiff appealed to the Supreme Court, assigning error i n  the judg- 
ment. 

6'. B. JfcErayer for plaintif. 
Ryburn & Hoey for defendant. 

C o ~ x o n ,  J. The  facts alleged in the complaint and admitted by the 
demurrer are substantiallv as follows : 

The policy sucd on in  this action mas issued by the defendant on 
3 X a y ,  1926. By said policy the defendant promised to pay to t l ~ c  
plaintiff, as the beneficiary named therein, the sum of one thousand 
dollars, upon receipt a t  its home office in Roanoke, Virginia, of due 
proofs of the death of Willie B. Ilridges, the insured named therein, 
while the policy n a s  in force. The  premiums on the policy mere pay- 
able annually, i n  advance. Upon default i n  the payment of ally pre- 
mium clue on the policy, i t  was provided that  the policy should become 
void. The premium due a t  the date of the issuance of the policy, to wit : 
3 May, 1926, was paid by the insured. No other or further premium 
has been paid. N o  proofs of the death of the insured have been filed 
with the defendant. 

On 26 December, 1926, the insured left his home in Rutherford 
County, North Carolina. H e  has not returned to his home, nor been 
seen o r  heard from by any member of his family, nor by any relative 
or friend, since said date. Diligent and repeated searches from time 
to time for the insured have failed to disclose his whereabouts. More 
than seven years have elapsed since the disappearance of the insured. 

I n  Stevenson v. Trust Co., 202 N .  C., 92, 161 S. E., 728, i t  is said:  . . 
"The absence of a person from his domicile without being heard from 
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by those who would reasonably be expected to hear from him if living 
raises a presumption that a t  the end of seven years he is dead, but not 
that  he died a t  any particular time during this period." This state- 
ment of the law is  in accord with the decisions in this State and else- 
where. 

I n  the instant case the policy became void upon default in the pay- 
ment of the premium due on 3 May, 1927. There ifv no presumption 
from the facts stated in the complaint that  the insured was dead a t  
that  date, and that for that  reason the premium otherwise required to 
keep the policy i n  force was not paid. 

On the facts alleged in  the complaint the plaintiff is not entitled to 
recover in this action. The  judgment dismissing the action is 

Affirmed. 

DEVIK, J., took no part  i n  the consideration or decision of this case. 

CHARLES S. BRYAN v. D. P. STREET. 

(Filed 22 January, 1936.) 

1. Ejectment A b l a n d l o r d  may sue in Superior Court to eject tenant. 
A landlord may institute suit in the Superior Court 1.0 eject his tenant, 

tbe remedy of summary ejectment before a justice of the peace, C. S., 
2365, not being exclusive, and in such action the Superlor Court certainly 
acquires jurisdiction mhere the defendant. denies plaintiff's title, contro- 
verts the allegations of tenancy, and pleads betterments. 

2. Courts A b- 
The Superior Court has original jurisdiction of all civil actions whereof 

esclusive original jurisdiction is not given to some other court. C. S., 
1436. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Barnhill, J., a t  May Term, 1935, of CRAVEN. 
Civil action in  ejectment and to recover rents. 
The  complaint alleges : 
1. That  the plaintiff is the owner and entitled to the immediate pos- 

session of a lot of land in James City (description not i n  dispute). 
2. That  the defendant rented said land from plaintiff's agent and paid 

rent therefor until about 30 May, 1927, since which time he has wrong- 
fully withheld same from plaintiff, to his damage in  the sum of $600, or 
a rental value of $8 per month. 

Wherefore, plaintiff demands judgment, (1)  for pxsession of said 
land, and (2) for $600. 
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The defendant denied plaintiff's title, set up  claim to the .premises by 
adverse possession, and pleaded betterments. 

At the close of plaintiff's evidence, "the court sustained the motion 
for judgment as of nonsuit to that  part of the cause of action which 
seeks a recovery of the land, and thereupon the plaintiff took a volun- 
tary nonsuit in the action to recover rent." 

Plaintiff appeals from the involuntary part of the judgment, assign- 
ing errors. 

R. A. ilTunn fo r  plaintiff. 
D. H. Willis and Dunn & Dunn for  defendant. 

STACY, C. J. We were told on the argument the court's ruling was 
based upon the belief that a landlord may not evict a tenant other than 
by a summary proceeding in  ejectment, commenced before a justice of 
the peace. C. S., 2365, et seq. The law is otherwise. Ogburn v. 
Booker, 197 N. C., 687, 150 S. E., 330. The Superior Court has orig- 
inal jurisdiction of all civil actions whereof exclusive original jurisdiction 
is not given to some other court. C. S., 1436. "It seems that  justices 
of the peace, as between landlords and tenants, hare  concurrent juris- 
diction with the Superior Courts"-Furches, J., i n  McDonald v. Ingram, 
124 K. C., 272, 32 S. E., 677. See, also, Shelton v. Clinard, 187 N. C., 
664, 122 S. E., 477. 

Moreover, i t  appears that  defendant has denied plaintiff's title, con- 
troverted the allegation of tenancy, and pleaded betterments. In any 
event, this would seem to the Superior Court jurisdiction. Ins. CO.  
v. Totten, 203 N. C., 431, 166 S. E., 316. 

Reversed. 

DEVIN, J., took no part in the consideration or decision of this case. 

P. E. B R O W N  v. BRANSOM B E N T O N  ET AL. 

(Filed 22 January, 1936.) 

1. Frauds, Statute of, A a-Agreement held original promise not within 
statute. 

Defendants agreed orally to  be personally responsible for merchandise 
shipped to a corporntiol~ of which they were the main stockholders, and 
which they later took over. Held:  Under the evidence, the agreement 
was an original promise not coming within the statute of frauds. C. S., 
987. 
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2. Same-Evidence of whether original promise covered subsequent ship- 
mcnt held for jury. 

Cvidence on behalf of plaintiff tended to show that defendants ordered 
t ~ o  or three cars of lumbw to be shipped to a torpor:~tion of nhich they 
nerc tlie rllain stocliholtlcrs, both defendants being present and promisi~~:: 
to he perwlially responsible therefor. 'l'he first car was shipped, and 
tlwrenfter one of clefeiid:~nts ncnt to plaintiff and trld him to shil? an- 
other car under the same arrangements. The first cal. was paid for, and 
l~laintiff instituted this suit against the individual defendants to recover 
tllc purchase price of the second car. He7d: Tlie el  itlence n as sufficient 
to be submitted to the jury on the question whether the origiilal promise 
ot both defendants, made when both new present, covzred the second car 
as nell as the first. 

APPEAL by individual defendants from Clement, J . ,  at  June  Term, 
1935, of WILI~ES. 

Civil action to recover for car of lumber shipped by plaintiff to 
B. I,. Johnson Ss Compa~iy, Inc., a t  tlie instance and request of individ- 
ual defendants. 

Tlie plaintiff originally sought to hold the corporate defendant, as well 
as the individual defendants, liable for {he lumber $,hipped, but over 
objection was allowed to amend and declare upon an  original promise 
made by the individual defendants. -1 voluntary judgment of nonsuit 
mas then taken as to the c o r p o ~ t e  defendant. 

Plaintiff testified: Jus t  prior to 29 Narch,  1929, Bransom Benton 
and R. G. Finley came to my  lumber plant and ordered two or three 
cars of dry  white pine lumber shipped to  B. L. Johnson Company, Inc., 
a t  Roaring River. They paid for the first car, shipped '26 March, but not 
for the second, which was shipped on 9 May. The secmd car is the one 
110W in  suit. The balance due on this car is $346.89, with interest from 
9 June, 1929. The  understanding was that I should ship and bill the 
lumber to 13. L. Johnson Company, "and they nould be personally re- 
sponsible to me." Jus t  prior to 9 Nay,  1929, Mr. Benton came donn 
tlierc and said they would need another car, the same as I had shipped 
before. H e  said:  "The arrangement is you are to ship it and Finley 
and myself will be responsible for it." I knew that Eenton and Finley 
took over the 13. L. Johnson 8: Company. They m r e  the main stock- 
holders. 

From a verdict and judgment for plaintiff against Ihe individual de- 
fendants they appeal, assigning errors. 

John R. Jones and J .  M.  Brown for plaintiff. 
A. H.  Casey for defendant Benton. 
J .  H.  Whicker for defendant Finley. 
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STACY, C. J. Appel lants  i n  their  brief seek to avoid liability on the  
ground t h a t  the  contract alleged to have been breached is a collateral 
agrcemrnt, resting i n  parol, and  therefore not enforceable untler the 
s tatute  of f rauds.  C. S., 987. ,111 the  e ~ i d e n c e  is to  thc coiltrary. 
S e x b e r n  .z3. Fisher, 198 N. C., 385, 151 S. E., 875. 

Plaintiff has  declared upon a n  original  prolnise not 1%-ithin the s tatute  
of f rauds.  Dozier v. Il'ood, 205 N. C., 414; Peele v. Pouell, 136 S. C., 
523, i 3  S .  E., 23.2, on rehearing, 161 N. C., 50, 76 S. E. ,  698; Shcppurd  
v. -\'ewfon, 139 N. C., 533, 52 S. E.,  143. 

The only point mooted on t r i a l  n7as whether the promise of the  de- 
fendants  went beyond the  first ca r  of lumber a n d  included the second. 
T h e  j u r y  found  t h a t  i t  did. T h i s  n a s  a n  issue of fact  deterniinable 
alone by the  twelve. 

T h e  defendant Fillley resists recovery on t h e  ground t h a t  he n a s  not 
present n h e n  the  second car  was  ordered, and  that B e ~ i t o n  waz not  
autliorizecl to  speak f o r  h i m  a t  t h a t  time. The j u r y  found, h o n e ~ e r ,  
under  proper  instructions, t h a t  the  original authorization, given by both 
of the  i n d i ~ i d u a l  defendaiits, was sufficient to cover the second as  \:-ell 
a s  the first car.  

T h e  record is f ree  f r o m  reversible error, hence the ~ e r i l i c t  and judg- 
ment  will be upheld. 

No error. 

J. A. VISSON V. ANSIE 1,. O'BERRT ET AL.  

(Mled 22 January, 1036.) 

1. State E a-Upon allegations of complaint, suit held to be against the 
State, and \%as properly dismissed. 

I n  this suit against the Sortli Carolina Emergency Relief Ad~ninistra- 
tion and certain oficers thereof, the complaint a l l e e d  that the "Admin- 
istration" is a State agency, and sought to recover damages sustained by 
reason of the agency's interference with l~laintiff's contract rights I\-ith a 
city, and to enjoin further iiiterference by the agency. I I e l d :  A demurrer 
fo r  want of jurisdiction was pro~)erlx allowed as to the "Aldministratio~i" 
upon the allegation in the complaint that it was an agency of the State, 
the plaintiff seeking to control and enforce liability against it  as such 
agency, constituting the suit in effect a suit against the State. 

2. Same-Officers of State agency must show authority in order to defend 
action on the ground of sovereign immunity. 

Where, in a suit against an agezcy of the State and certain officers of 
such agency, the iniliridual defendants defend the action on the ground 
of sovereign immunity, a demurrer as  to the individuals is improperly 
allowed, since they must show authority. 

DEVIN, J., took no part in the consideration or decision of this case. 
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APPEAL by plaintiff from Small, J., at April Term, 3935, of WAYNE. 
Civil action for injunction and to recover damages for breach of con- 

tract and tortious interference with plaintiff's contract rights. 
The complaint alleges : 
1. That on 6 July, 1934, the defendant Xorth Carolina Emergency 

Relief Administration entered into an agreement with the city of Golds- 
boro and the county of Wayne whereby a stockyard was to be constructed 
on tht: old Wayne County fairgrounds and used by the defendant in its 
relief work in caring for certain live stock, with the understanding that 
all the manure which should accumulate thereon while so used by the 
defendant would belong to the city and county, this in lieu of rent or 
other charge for the property. 

2. That on 21  November, 1934, plaintiff purchased from the city of 
Goldsboro and Wayne County "all the manure now in the FERh stock- 
yards in  Wayne County, or which may be there from time to time up 
to and including 6 July, 1936." 

3. 'Chat the defendants, constituting the North Carolina Emergency 
Relief' Administration in this State, acquiesced in said purchase and 
agreed to furnish plaintiff two truck drivers in gathering bedding for 
the stock pen and removing the manure, etc. 

4. That the defendants, acting for and on behalf of the h'orth Caro- 
lina Emergency Relief Administration, and in violation to plaintiff's 
rights, have wrongfully converted a portion of said property to the use 
of the Administration and threaten to continue so to convert the re- 
mainder. 

Wherefore, plaintiff prays for injunctive relief and for damages. 
The defendants entered a special appearance and demurred or moved 

to dismiss the action for want of jurisdiction. Motion allowed, and 
plaintiff appeals. 

Xenneth C. Royal1 and J .  Faison Thomson for plaintiff. 
J .  8. Massenburg, W .  A. Dees, and Langston, Allen ,& Taylor for 

defendants. 

STACY, C. J. I t  is alleged in the complaint that the defendant North 
Carolina Emergency Relief Administration "is a State agency or asso- 
ciation, existing under the laws of the State of North Carolina." Our 
attention has not been called to any act of Assembly authorizing the 
creation of such "Administration" ( i t  is doubtless a Federal agency 
operating under the Federal Emergency Relief Act of 1933), but taking 
the allegation of the complaint at its face value, the "Administration" 
would seem to be immune from suit in the Superior Court. Carpenter 
v. R. R., 184 N. C., 400, 114 S. E., 693. The State is not subject to 
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suit except as it has consented to be sued. Beers v. Arkansas, 20 Hom- 
ard, 527. 

I t  is t rue a suit against a State officer or a State agency is not neces- 
sarily a suit against the State. B a i ? ~  v. S f a f e ,  86 N. C., 49. But  a suit 
against an  agency which represents the State i n  action and liability, to 
control such action and liability, is  in effect a suit against the State. 
Sor th  Carolina v. Temple, 134 U. S., 22 ;  Louisiana v. Steele, 134 U .  S., 
230;  Smith v. Reeves, 178 U .  S., 436. 

Here, i t  would seem, the suit is  against the State, taking the allega- 
tions of the complaint to be true that  the "Administration" is a State 
agency engaged in  relief work, or in the discharge of a governmental 
undertaking. Carpenter v. R. R., supra. The record consists of the 
complaint and demurrer, or motion to dismiss. 

We conclude that  the action was properly dismissed as to the Korth 
Carolina Emergency Relief Administration. I t  does not follow, how- 
ever, upon the showing presently made, that  the plaintiff is without 
remedy as against the other defendants. Philadelphia Co, v. Stimson, 
223 U. S., 605;  State v. W'kconsin Telephone Co., 172 N .  W .  (Wis.), 
225. One who seeks to defend on the ground of sovereign immunity 
must show his authority. Poindexter v. Greenhow, 114 U .  S., 270; 
Kneedler v. Lane, 45 Pa., 238. I t  is  observed the allegation with re- 
spect to  the individual defendants is not the same in  the present com- 
~ l a i n t  as in the complaint filed in the proceeding originally instituted 
in this Court, Vinson v. O'Beny ,  post, 289. 

E r ro r  and remanded. 

DEVIX, J., took no part  i n  the consideration or decision of this case. 

J. A. VINSON v. ANNIE  L. O'BERRY ET AL. 

(Filed 22 January, 1936.) 

1. State E h 
Tlie original jurisdiction of the Supreme Court to hear claims against 

the State may not be invoked upon a complaint which presents no 
serious question of law, but bases the right to recover upon allegations 
of fact. 

2. Abatement and Revival B & 
Where an action is pending between the parties, plaintiff may not main- 

tain another action involving the same subject matter, although in the 
Erst suit he demands damages and in the second injunctive relief. 

DEVIK, J., took no part in the consideration or decision of this case. 
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THIS is a proceeding invoking the original jurisdicticn of the Supreme 
Court to hear an  alleged claim against the State. 

The allegatiop of the complaint upon which i t  is thought the original 
jurisdiction of the Court may properly be mvoked is "that the defendant 
Korth Carolina Emergency Relief Administration is a State agency, 
existing under the laws of the State of S o r t h  Carolina; and that  at  all 
times hereinafter mentioned the defendants Annie L. O'Berry, John H. 
Bass, Ben W. Southerland, and J i m  Coleman were acting in their official 
capacity as agents and representatives of Xorth Carolina Emergency 
Relief Administration." 

Then follows claim for unliquidated damages arising out of alleged 
breach of contract and tortious interference with plaintiff's contract 
rights in almost identical language with that appearing in the complaint 
filed in the case of Vinson v. O'Berry, on appeal from Wayne Superior 
Court, ante, 287. 

The defendants named in the summons and complaint demur for want 
of jurisdiction. The State, appearing specially, mores to dismiss. 

Icenneth C.  Royal1 and J .  Faison Thomson for p1ai:stiff. 
Attorney-General Seazuell and Assistant Attorneys-General Aiken and 

Bruton for the State. 
J .  S .  Jfassenburg and Langston, Allen & Taylor for other defendants. 

S V ~ A C Y ,  C. J. The allegations of the complaint present no serious 
question of law, and the facts stated therein are not sufficient to invoke 
the original jurisdiction of the Supreme Court. Co1,oon c. Sfate, 201 
N. C., 312, 160 S. E., 153; Warren v. Stute, 199 N.  (2.) 211, 153 S. E., 
864; Lacy u. State, 195 K. C., 281, 141 S. E., 886. 

Moreover, i t  appears on the face of the complaint that  another action 
between the same parties, involving the same subject matter, is now 
pending on appeal from Wayne Superior Court, V;nson c .  O'Berry, 
anfe, 287, albeit the plaintiff says in  his brief he i s  rseeking injunctive 
relief there and damages here. Still this is not only taking two bites a t  
the cherry, but biting in two places at  the same time. 

The proceeding must be dismissed for want of jurisdictional showing. 
Proceeding dismissed. 

DEVIN, J., took no part  i n  the consideration or decision of this case. 
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(Filed 22 January, 1936.) 

Appeal a n d  E r r o r  A d- 
The denial of a motion to dismiqs on the ground that the complaint fails 

to state a cause of action is not appealable. 

Same- 
The overruling of a demurrer on the ground that the complaint fails to 

state a cause of action is  appealable. 

Banks and  Banking H a- 
Ail acticln to vacate a stock assessment made under C. s., 218 ( c ) ,  

and to restrain execution thereon is a direct attack upon the summary 
judgment of assessment. 

Pleadings D e 
A demurrer admits facts pro~t 'rly pleaded, but not inferences or con- 

clusions of law. 

Banks a n d  Banking H a-Complaint failing t o  allege t h a t  plaintiff is 
not  owner of stock fails t o  s tate  cause t o  vacate assessment. 

I n  a n  action to vacate a stock absessment made against plaintiff by the 
Commissioner of Banks under C. S., 218 ( c ) ,  and to restrain execution 
upon the summary judgment of assessmelit, n complaint failing to allege 
that  plaintiff was not a stockholder of the bank a t  the time of its closing. 
fails to state a cause of action for the relief sought, and a n  allegation that 
there was no certificate of stock standing in plaintiff's name upon the 
books of the bank a t  the time is insufticient, since plaintiff may be an 
equitable o ~ n e r  of stock and liable to assessment notwithstanding such 
fact. C. S., 219 ( a ) .  

Pleadings E d- 
After judgment overruling defendant's demurrer is reversed on appeal, 

plaiutiff may ask to be a l l o ~ ~ e d  to amend his complaint, i f  so advised. 
C. S., 815. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by defendant Hood, Commissioner of Banks, f r o m  Small, I., 
a t  J u n e  Term, 1935, of WAYNE. 

Civil action to  restrain execution, and  to vacate as  illegal and  void 

levy of stock assessment m a d e  under  C. S., 218 (c) .  

T h e  complaint alleges : 
1. T h a t  the  Citizens B a n k  of Mount  Olive closed i ts  doors on 24 De- 

cember, 1931. 

2. T h a t  thereafter  the defendant  Commissioner of Banks, "illegally 

and  without due  process of law," lthvied a n  assessment against the plain- 
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tiff in the sum of $800, as an alleged stockholder in said bank, and 
docketed same in the Superior Court of Wayne County. 

3. That plaintiff is advised, informed, and believes said assessment is 
void for that :  "There was not, at the time said assessment was made by 
Gurncly P. Hood, Commissioner of Banks, any certificate of stock ap- 
pearing upon the books of record of the Citizens Bank of Mount Olive 
in the name of C. W. Oliver, the plaintiff herein." 

Wherefore, plaintiff prays for restraining order, and that said assess- 
ment be declared illegal and void. 

Motion by defendant to dismiss and demurrer on the ground that the 
complaint does not state facts sufficient to constitute a cause of action. 
Motion denied and demurrer overruled. Exception. 

Defendant Commissioner of Banks appeals, assigning error. 

Langston, Allen & Taylor for plaintiff. 
Kenneth C. Royall, D. C.  Humphrey,  J .  (7. Eagles, Jr., and Robert A. 

Hovis for defendant Commissioner of Banks. 

STACY, C. J. The ruling on the motion to dismiss is, not appealable. 
P l e m ~ n o m  v. I m p .  Co., 108 N .  C., 614, 13 S. E., 188. The ruling on the 
demurrer is. Gri f in  v. Bank,  205 N. C., 253, 171 S. E ,  71. 

The appeal of the plaintiff from the levy of assessment was before us 
at  the Spring Term, 1935, on a procedural question. .In re Bank,  208 
K. C., 65, 179 S. E., 24. 

The present proceeding is a direct attack upon the summary judgment 
of assessment. Craddock v. Brinkley, 177 N .  C., l25> 98 S. E., 280; 
Note, Ann. Cas., 1914 B, 82; 15 R. C. L., 899. 

The demurrer admits facts properly pleaded, but not inferences or 
conclusions of law. Distributing Corp. v. Maxwell, Comr., ante, 47; 
Phifer v. Berry, 202 N. C., 388, 163 S. E., 119. 

I t  is not alleged in the complaint that plaintiff was ro t  a stockholder 
in the Citizens Bank of Mount Olive at  the time of its closing, and, for 
this reason, not liable to assessment. He  has carefully avoided making 
such allegation, it seems. The only ground upon which he seeks to avoid 
the judgment of assessment is that there was no certificate of stock 
standing in his name upon the books of the bank at the time of the 
assessment. N o n  constat that he may not have been an equitable owner 
of stock. C. S., 219 (a )  ; Corp. Com. v.  McLean, 204' PI'. C., 77, 161 
S. E., 854; Darden v. Coward, 197 N.  C., 35, 147 S. E., 671; Corp. Com. 
v. Murphey, 197 N.  C., 42, 147 S. E., 667. The complaint is bad as 
against a demurrer. 
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I t  is still open to the plaintiff, however, to  ask to be allowed to amend 
his complaint, if so advised. C. S., 515; Morris v. Cleve, 197 N .  C., 
263, 148 S. E., 253; McReel v. Latham, 202 N.  C., 318, 162 S. E., 747; 
S. c. ,  203 X. C., 246, 165 S. E., 694. 

Reversed. 

DEVIN, J., took no part  in the consideration or decision of this case. 

STATE v. LAWRENCE DINGLE AND GERMIE WILLIAMS. 

(Mled 22 January, 1936.) 

1. Criminal Law K e- 
The statute substituting asphyxiation for electrocution applies only to 

capital crimes committed after the effective date of the statute. 
2. Criminal Law L d- 

The failure of defendants to file a brief in the Supreme Court works 
an abandonment of the assignments of error, except, in cases where de- 
fendants have been convicted of a capital crime, those appearing on the 
face of the record, which are cognizable ex mero motu. 

3. Criminal Law L f- 
Where defendants have been sentenced to asphyxiation for a capital 

crime committed prior to the effective date of the statute substituting 
asphyxiation for electrocution, the cause will be remanded for proper 
judgment in the absence of error entitling defendants to a new trial. 

APPEAL by defendants from Rousseau, J., at  Ju ly  Term, 1935, of 
FORSYTII. Criminal prosecution, tried upon indictment charging the 
defendants Lawrence Dingle and Germie Williams with the murder of 
one John  Gant on 28 April, 1935. 

Verdict: Guilty of murder in the first degree. 
Judgment :  "That Lawrence Dingle and Germie Williams suffer 

death by inhaling lethal gas." 
Defendants appeal, assigning errors. 

A ftorney-General Seawell f o r  the State. 

STACY, C. J. The evidence on behalf of the State tends to show that  
on Sunday morning, 28 April, 1935, about daybreak, the defendants 
went to the home of John Gant in Forsyth County xvith intent to rob 
him, which they did, and in carrying out their purpose the defendant 
Williams struck Gant over the head with a piece of iron, inflicting 
mortal injuries. They then took his money and divided i t  between 
them. 
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I s s u n a s c ~  Co. 2j. LAMBETII. 

Tho defendants Tvere tried a t  the Ju ly  Term, 1935, cf Forsyth Supe- 
rior Court, conricted and sentenced to death by asphyxiation. The 
jutlgnlent is erroneous, as the homicide occurred prior to 1 July,  1933, 
the day on which the statute changing the mode of execution from 
electrocution to asphyxiation went into effect. S.  1;. H u f e r ,  an te ,  99. 

T ~ I P  tlcfcntlants gaTe notice of appeal in open court, : lid TT-ere a l l o ~ ~ e d  
to prosecute same in f o r m a  pauper is .  Xo brief has heen filed by the 
a p p c l l a ~ ~ t s  in this Court, wllich works an ahandonmel~t of the assign- 
nlel~ta of error, S. c. I I o o l ~ e r ,  207 N .  C., 6i8, 178 S. E., 73;  S. L ~ .  L e a ,  
203 S. C., 13, 164 S.  E., 737, except those appearing on the face of the 
record, n-liich :Ire cognimble cz wlero mofu, as the l i ~ e s  of the prisoners 
arc ill\ olved. S. c. E d n e y ,  202 K. C., 706, 164 S .  E., 23 ; S. v. Goltlofon,  
201 S. C., 80, I58 S .  E., 926; S. V .  Ta?j lor ,  194 N .  C .  735, 140 S. E. ,  
728; 5'. c. V a i . d ,  160 S. C., 603, 104 S. E., 331. 

S o  error appears on the record except in tlle j udgm~nt .  The causc, 
therefore, n ill be rcmandcd for l an fu l  sentences, as n as dolle in S. c .  
H e s f e ~ ,  supra .  

I t  is observed that  the first name of the defendant Williams is tlesig- 
nated "Gernie" in tlle inclictment, while throughout the tr ial  he is 
spoken of as  "Germie," and in the judgment he is styled "Germie K i l -  
liams." Perliaps a plain case of idem sonans  (8. v. Whif ley ,  208 N. C., 
661 ;  S. c. Donne l l ,  202 S. C., 782, 164 S .  E., 352; 8. z .  C h a m b e r s ,  180 
N. C., 703, 104 S. E., 670; S. v. D r a k e f o r d ,  162 11'. C., 667, 78 S .  E . ,  
308; 9. c. Col l in s ,  115 N. C., 716, 20 S. E., 452; 8. c. H a r e ,  93 S. C., 
682; S. v. L a n e ,  80 N. C., 407; S. c. Pat t e r son ,  24 K. C., 346; 14 R. C. 
L., 207; 15 R. C. L., 600), but as the cause is to be rem:inded for propcr 
judgments, this discrepancy will no doubt be eliminated, if deemed 
material. 

Remanded. 

NEW TORK LIFE ISSURAKCE COMPANY T. J. WALTER LA4RIBETH, 
ADMIXISTRATOR OF JOHS TV. LAMBETH, DECEASED. 

(Filed 22 January,  1936.) 

For digest, see Ins.  GO. w. Lassiter, ante,  156. 

APPEAL by plaintiff from ~ U c E l r o y ,  J., at  15 April Term, 1935. From 
GL ILFORD. Affirmed. 

Plaintiff and defendant's intestate entered into a contract dated 
6 July,  1933, by which the plaintiff agreed to sell defendant's intestate 
a tract or lot of land located on S o r t h  Main Street in the city of High 
Point, North Carolina, of the dimensions of 31 feet by 100 feet, as 
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I s s u ~ a s c ~  Co. v. IAJIBETH. 

ckscribed in the contract for the price of $26,000. The contravt pro- 
vidctl that "should the title be umnarketable and be rejected t l ic~efor 
by the purchaser," the sum of $3,000 paid as carnest nloney by the de- 
fendant's intestate would he returned. At the time stipulated in the 
contract for the cor~ipletion of the sale, the defendant's intestate notified 
the plaintiff that the plaintiff's title to the property involveti n a s  riot 
marketable, and refused to accept plaintiff's deed tlierefor. 

Tlie defendant's intestate den~anded the return of the $3,000 paid as 
earneqt lrlorley on said date. This action -\\as commenced by plaintiff 
against tlefentlant's illtestate on 17 April, 1034, for specific performance 
of the cotitract. Defendant's ilitestatc anqneririg der~ied the market- 
ablllty of the title tcnderetl, and set up countcrclain~ for the $3,000 
earnrbt money paid. and intercbt from tlic datc of its return n a i  dc- 
marttled. During t l ~ e  pciidel~cy of the action, the dcfe~ltlant's intestate 
died alld llii pcrsonnl reprrscnta t i~e ,  the defendant, na. sub~ti tutet l  in 
his stead. 

Cpon the case coming on to bc heard upon agreed statement of facts, 
the court below rel~dered tlic following judgment : "Thii cause vo~i~irig 
ou to he heard a t  the 15 ,\pril Term of Guilfortl Superior C'ourt, btlfore 
Hon. P. ,I. XcElroy,  judge presiding, mid being heard u p o ~  agreed 
statement of case filed hereill by the plaintiff and defendant, alitl argu- 
rrmits of counsel for the plaintiff m d  dcfendarit, a jury trial haying been 
nai led ,  and it appearing to the court, and the court finding as a matter 
of Ian upon the facts agreed that the title to the real propcrtp clcwibed 
in the coniplairit, nhich title n a s  tendered by the plaintiff to the clc- 
fendant ill executio~l of the terms of the coutract of sale, is unmarket- 
able,, and the plaintiff is u~iable, and n-as unable on 11 July,  1933, to 
con\-ey to the defetldant's inte\tate, or to said iritestate's r e p r c s e ~ ~ t a t i ~ e ,  
sucli title as m s  cot~teniplated ill said colitract of sale: T h e r e f o ~ ~ ,  
upon said facts agreed, it is ordered, adjudged, and decreed that  the 
plaintiff's action be and Fame is hcrehy dismissed, and that  the plaintifi 
take nothing by its action. It is filrther ordered, adjudged, and decreed 
that the dcfer~cla~it J. l~Ta l t e r  Lambetll, administrator of John W. Lam- 
beth, deceased, have and recoyer of the said plaintiff n 'ex  York Life 
Insuralice Company the sum of $3,000, with interest thereon from 
1 2  July,  1933, until paid. I t  is further ordered, adjudged, and decreed 
that the plaintiff S e w  York Life Insurance Company be taxed n i th  the 
costs of this action, to be assessed by the clerk. P. A. AlcElroy, Judge 
presiding." 

T o  the judgment as signed the plaintiff excepted, assigned error, and 
appealed to the Supreme Court. 

E u g e n e  G. Shaw, Thos. C .  Hoyle, and F ~ a n k  P. B o b g o o d  for plaintiff. 
Dalton & Piclcens f o r  defendant .  
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CLARKSON, J. This  case is  governed by the decision this day filed in 
the action of New York  Life Insurance Co. v. C. T .  Lcusiter and wife, 
Eunice M .  Lassiter, ante, 156. 

From the view we take of the matter i t  is unnecessary to consider the 
other contentions set forth in  the agreed statement of facts as to the 
marketability of the title. We do not think the plaintiff can deliver to 
the defendant a marketable title-a good and indefeasible title in fee 
simple. The  reasons therefor are fully set forth in  the case above cited. 

The  judgment of the court below is 
Affirmed. 

DEVIN, J., took no part  in the consideration or decision of this case. 

J. N. MILLS v. NEW YORK LIFE INSIJRANCE COMPANY A N D  

SOLOMOK BLOMBERG. 

(Filed 22 January, 1936.) 
1. Insurance C b- 

Payment of the initial premium on a policy of life insurance to insurer's 
soliciting agent is payment to the company. C. S., 6304. 

2. Same-Payment of note for second premium to insurer's agent without 
obtaining note o r  insurer's receipt held not payment to insurer. 

!Pbe policy in question provided that premiums were payable at the 
home oflice of insurer and were payable to a duly authorized agent only 
in eschange for insurer's official receipt. Plaintiff's evidence showed pay- 
ment of a note given for the second semiannual premium to insurer's 
authorized agent without obtaining the note or insurer's official receipt, 
and there was no evidence that insurer ever received any part of the 
payment. In insured's action against insurer to recover the premium paid 
after insurer had declared the policy forfeited, i t  is held, insurer's motion 
to nonsuit was properly allowed, pagment to the agent under the circum- 
stances not constituting payment to insurer. 

APPEAL by plaintiff from Cowper, J., a t  April Term, 1935, of DUR- 
HAM. Affirmed. 

From a judgment of nonsuit as to defendant Life Insurance Company 
plaintiff appealed. 

The facts as disclosed by the record are substantially as follows: 
The plaintiff, who is a reputable colored physician of Durham, N. C., 

took out a policy of insurance in defendant company on 19 August, 1931, 
and paid the semiannual premium of $208.40 to the soliciting agent, 
Solomon Blomberg. When the next semiannual premium became due 
on 19 February, 1932, plaintiff paid $26.25 in  cash to Blomberg, and 
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gave a note to the company for the balance of the premium of $182.15. 
This note was made payable to the New York Life Insurance Company 
at Charlotte, N. C., on or before 19 May, 1932, and contains the provi- 
sion that if not paid when due all rights under the policy would be 
terminated. Plaintiff testified he later paid the note to Blomberg, but 
did not get the note or official premium receipt. The company lapsed 
the policy for nonpayment of the second semiannual premium. The 
policy of insurance contained the following provision : "A11 premiums 
are payable on or before their due date at the home office of the com- 
pany or to an authorized agent of the company, but only in exchange for 
the company's official premium receipt signed by the president, a vice- 
president, a third vice-president, a secretary, or the treasurer of the 
company, and countersigned by the person receiving the premium. No 
person has any authority to collect a premium unless he then holds said 
official premium receipt." 

On 26 March, 1934, at the instance of the southern representative of 
defendant company, Blomberg gave plaintiff his personal check for 
$208.00, but the check was returned unpaid, with notation "account 
closed." 

Thereafter, on 7 December, 1934, plaintiff instituted this action 
against the defendants, in the court of a justice of the peace, to recover 
$200.00 (remitting all over that amount). 

At the close of the evidence motion for nonsuit was sustained and 
from judgment thereon plaintiff appealed. 

R. 0. E v e r e t t  f o r  p l a i n t i f .  
S m i t h ,  W h a r t o n  & H u d g i n s  for de fendan t  N e w  Yorlc  L i f e  Insurance 

C o m p a n y .  

DEVIN, J. The company admits the payment of the first semiannual 
premium, but without this admission payment to the soliciting agent 
Blomberg would constitute payment to the company by virtue of C. S., 
6304. 

But the payment to Blomberg of the amount of a later premium, 
becoming due thereafter, would not constitute payment to the company. 
T h o m p s o n  v. Assurance Soc ie ty ,  199 N .  C., 59. There is no evidence 
the company ever received any part of it, nor is it contended the pay- 
ment was made in exchange for the official premium receipt required by 
the insurance contract, and the note given for part of the premium 
was on its face made payable to the company in Charlotte. Plaintiff 
testified he later paid this note to Blomberg but without requiring the 
production of the note or the premium receipt. 

The case of B u g h e s  v. Lewis, 203 N. C., 775, is not in conflict with 
the rule laid down in T h o m p s o n  V. Assurance Soc ie ty ,  supra. I n  
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Hughes c. Lewis, supra, the facts were the reverse of those in the case 
at bar. There the insurance company, i n  attempting to refund to the 
insured tho unearned portion of a premium, paid i t  to a local agent, 
who did not pay all of it to the insured, and i t  was held the company 
mas liable to the insured for the unpaid portion. 

Plaintiff has suffered a regrettable loss, but fault therefor may not, 
in law, be laid a t  the door of defendant insurance company. 

Affirmed. 

STATE v. HENRY GRIER. 

(Filed 22 January, 1936.) 

Homicide H c-Where defendant admits guilt of murder in second degree, 
the court need not charge the elements of this degree of the crime. 

\17here, in a prosecution for homicide, the defendant admits his guilt 
of murder in the second degree, it  is not error for the trial court to act 
up( 11 the admission, and after fully charging the elements of murder in 
tlw first degree, and defining murder in the second degree, to instruct the 
jury to return a verdict of murder in the second degree if they should fail 
to find any one of the elements of first degree murder, as defined, beyond 
a reasonable doubt. 

,IFPEAL by defendant from Phillips, J., at  J u n e  Term, 1935, of 
FORSYTH. N O  error. 

The bill of indictment charged the defendant Henry  Grier with the 
murder of one Annie Giles, on 5 May, 193,j. 

The State's evidence tended to show that  the defendant ( a  married 
man)  and deceased had lived together for about four years; that  about 
four months prior to the homicide deceased had left the defendant and 
had come to live with her sister on Eas t  Fourth Street in Winston- 
Salem: that  defendant came to see her there each week. T h e  sister of 
the deceased testified that nine or ten days before the homicide she 
heard defendant ask deceased to come back and stay with him again, 
and that  deceased said, "Xo, she wasn't coming back no more, because 
i t  wasn't right to l i re  with him"; that  defendant then said, "If you 
don't come back and stay with me, I am going to kill you," and she 
replied, "Henry, don't kill me, I want to do right." Thereupon de- 
fendant knocked her off the porch and beat her. 

The  witness further testified that  on 5 Nay,  about 8 or 9 p.m., de- 
fendant came to the house and went into the room where deceased was, 
and that  in a few minutes she heard deceased say, "Henry, don't," and 
then a pistol shot and deceased fell to the floor with s bullet in her 
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brain. When others who were in  the house attempted to enter the room 
defendant said, "Don't come in  here, I mill kill elery one of you," and 
fired several shots at  them. 

An examination of the body of deceased showed the bullet had entered 
her head back of the right ear and had ranged upward into the brain. 

The defendant offered no evidence. 
During the trial i t  was admitted by the defendant, through his coun- 

sel, that he was guilty of murder i n  the second degree. 
There was a verdict of guilty of murder in  the first degree, and from 

judgment thereon of death by electrocution, defendant appealed. 

Attorney-General  Seawell  and Assis tant  i l t torneys-General  A i k e n  and 
B r u t o n  for the  S ta te .  

S l a w t e r  & W a l l  for defendant .  

DEVIX, J. The only question presented by this appeal is whether the 
trial judge properly instructed the jury as to murder iii the secoiid 
degree. 

Thcre is no other assignment of error. 
A careful consideration of the entire record, including the accurate 

and comprehensive charge of the learned judge, satisfies us that tlie trial 
was free from error in this or any other respect. The eridence fully 
warranted the verdict and judgment. 

The court below stated the evidence and the contentions of 'the State 
and the defendant at  length, and properly instructed the jury as to 
the law arising thereon. U. S., 564. 

The defendant, through his counsel, admitted on the trial that he uas  
guilty of murder ill the second degree. There was no error in the 
court's acting upon this admission. 3. 1;. Foster ,  130 -U. C., 666. 

But the defendant sought to escape conviction of first degree murder, 
and complains now that the court's instruction as to secorid degree 
murder was prejudicial in that  i t  ~ i -as  not sufficiently explicit, citing 
S, c. Fosfev ,  sup la .  From an examination of the entire charge in the 
instant case, howe~er ,  it is apparent this contention cannot be sustained. 
We think the charge of the court below in this respect was sufficient. 
R e  defined murder in the second degree as well as murder in the first 
degree, and charged the jury, in effect, if they found from the evidence 
beyond a reasonable doubt that the killing was nillful, dcliheratc, and 
premeditated, to return a verdict of guilty of murder in  the first degree, 
and if they had a reasonable doubt as to any element of first degree 
murder to return a verdict of guilty of murder in the second tlegree, the 
defendant having admitted his guilt of the lesser degree of felonious 
- .  

slaying. 
N o  error. 
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STATE v. WILLIAM LONG. 

(Filed 22 January, 1936.) 
Criminal Law L a- 

The defendant having failed to take any step to perf~act his appeal, the 
appeal is dismissed on authority o f  S. v. McLeod, ante, 54. 

MOTIOK by State to docket and dismiss appeal. 

Attorney-General Seawell and Assistad Attorney-General Bruton for 
the State. 

STACY, C. J. At the May Term, 1935, Alamance Sqperior Court, the 
defendant herein, William Long, alias Buster Long, was tried upon in- 
dictment charging him with the murder of one Sam Minor on 11 Janu- 
ary, 1935. The jury for their verdict say the defendant is "guilty of 
murder in the first degree." Whereupon, i t  was adjudged that the 
defendant suffer death by electrocution. 

From the judgment thus entered, the defendant gave notice of appeal 
to the Supreme Court and was allowed to prosecute same in f o m a  
pauperis. The clerk certifies that nothing has been done towards per- 
fecting the appeal; that the time for serving statement of case has ex- 
pired; and that no extension of time for filing same has been recorded 
in his office. 8. v. Pressley, post, 300. 

The motion of the AttorneyGeneral to docket and diamiss the appeal 
will be allowed on authority of S.  v. McLeod, ante, 54, and cases there 
cited. 

Appeal dismissed. 

STATE v. JOHN PRESSLEY. 

(Filed 22 January, 1936.) 
Criminal Law L a- 

Defendant having failed to take any step to perfect his appeal, the 
appeal is dismissed on authority o f  8. v. McLeod, ante, 54. 

MOTION by State to docket and dismiss appeal. 

Attorney-General Seawell and Assistant Attorney-General Bruton for 
the State. 
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STACY, C. J. At  the April Term, 1935, Gaston Superior Court, the 
defendant herein, John Pressley, was tried upon indictment charging 
him with the murder of one Tester Glover on 13  April, 1935. The jury 
for their verdict say:  "We find the defendant guilty of murder i n  the 
first degree.'' The judgment of the court was that  the defendant suffer 
death by electrocution. 

From the judgment thus entered, the defendant gave notice of appeal 
to the Supreme Court and by consent was allowed sixty days to make u p  
and serve case on appeal, and the solicitor was given sixty days there- 
after to serve exceptions or counter case. The  clerk certifies that  noth- 
ing has been done towards perfecting the appeal; that  the time for 
srrving statement of case has expired; and that  no extension of time for 
filing same has been recorded in his office. 8. v. Williams, 208 N. C., 
352; S. v. Brown, 206 N. C., 747, 175 S. E., 116. 

The motion of the Attorney-General to docket and dismiss the appeal 
is  allowed on authority of S. v. McLeod, ante, 54, and cases there cited. 

Appeal dismissed. 

JOHN ARTHUR GASKINS v. GROVER C. LAKCASTER. 

(Mled 22 January, 1936.) 

Appeal and Emor J a-Refusal to vacate judgment a t  instance of success- 
ful party alleging misinformation a t  time of trial, held not reviewable. 

In proceedings to establish the boundary line between the parties, judg- 
ment was entered in accordance with defendant's contentions, and the 
court surveyor ordered to run the line in accordance therewith. Upon the 
coming in of the surveyor's report, defendant moved to set aside the judg- 
ment and resisted confirmation of the surveyor's report on the ground 
that he had been misinformed by the surveyor at the time of the trial as 
to where the line would run. Held:  The motion was addressed to the 
discretion of the court, and its ruling thereon is not reviewable. 

DEFIX, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Barnhill, J., a t  May Term, 1935, of 
CRAVEN. 

Special proceeding to establish dividing line between the lands of 
plaintiff and defendant, adjoining landowners. 

The matter was heard a t  the Frlbruary Term, 1935, on appeal from 
the clerk, and resulted in a verdict establishing the beginning point of 
the dividing line between the lands of plaintiff and defendant at "C," 
as shown upon the map. This was in accordance with defendant's 



302 I N  THE S U P R E M E  COURT. [a09 

contention. The court surveyor was thereupon directed to establish the 
line, beginning a t  said point, and following the calls i r  plaintiff's deed. 
The description in defendant's deed called for plaintiff's line. 

On the coming in of the surveyor's report, the defendant resisted con- 
firmation of said report and moved to set aside the judgment entered 
on the verdict a t  the February Term because, he says, the surveyor mis- 
informed him a t  the time of tr ial  as to where the line would run,  start- 
ing a t  the point "C" on the map. I t  does not appear from the record 
what representations were made by the surveyor to defendant and his 
counsel at the time of trial. Apparently they were m t  made in open 
court. 

The court declined the defendant's motion, and entered judgment of 
confirmation a t  the May Term, 1935, from which the defendant appeals, 
assigning errors. 

D. L. Ward  and D u n n  & Dunn f o r  p la i r~ t i f .  
Burden d5 S t i f h  and R. E. TVhitehumt for defendant. 

S T A C ~ ,  C. J., after stating the case: Was  it error, upon a 7;oife face 
by defendant, to refuse to undo in May what was done a t  his instance in 
February?  The defendant invokes the sanction applied in  Thompson 
C. Futzcral IIome, 208 N. C., 178, 179 S. E., 601. Plaintiff relies upon 
the doctrine announced in Rand 2 ) .  Gillef te ,  190 S. C., 462, 154 S. E. ,  
4 Tllc niotio~i n a s  addressed to  the sound discretion of the trial 
court, and is not reviewable on appeal. Goodtnan 7;. Goodman, 201 
N. C., 808, 161 S. E., 686. 

Appeal dismissed. 

DEVIX, J., took no part  in the consideration or decisiori of this case. 

STATE r. MRS. EDDIE WEBB. 

( FYled 22 January, 1936. ) 

1. Criminal Law K b 
I t  is error for the court to suspend judgment upon stipulated terms 

over the objection of defendant. 
2. Criminal Law L e- 

Where judgment lms been suspended over the defendant's objection, the 
cause will be remanded on appeal in order that final j.ldgment may be 
enlered in  order that defendant may appeal to test its validity. 
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APPEAL by drfendant  f r o m  Hill, Special Judge,  a t  N a g  Term,  1933, 
of FORSYTH. 

Cr imina l  prosecution, t r ied upon indictments charging the defendant 
( 1 )  with reckless driving, and  ( 2 )  v i t h  passing school bus mhilc same 
was s tanding on public road discharging school children. 

Verd ic t :  Guil ty  on both charges. 
J u d g m e n t :  O n  first count, prayer  fo r  judgment continued upon con- 

dition t h a t  defendant pay into the office of the clerk certain sums, desig- 
na t ing  them, to  corer  hospital, nurse, and doctor's bills;  and on the 
o t l ~ ~ r  charge, prayer  fo r  judgment continued on payment  of all  the costs. 

T o  this  judgment the  defendant excepts and apprals,  assigning errors. 

Llfforizey-Gerbcral Seawell and ;Is.sisfant A f forwys-Gpnera l  A l h c n  and 
B r u t o n  for t h e  State .  

II. 0. TT'okfz and 1TTi7son Barber for defendant. 

STACY, C. J. As the defendant ilcithcr sought nor accepted the indul- 
gence and  forhearauce of the  court,  i t  \ \ a s  error  to withhold final judg- 
nient, or some judgment i n  i ts  nnturc fii~nl,  so t h a t  the defendant might  
test the ~ a l i d i t y  of the  t r i a l  by appcal.  Such  was the  holding i n  S. u .  
Burgess, I 9 2  N. C., 668, 13.5 S .  E., 771. Hence, on authori ty  of t h e  
Burgeos tuoe, supra, the cause d l  he remanded for  judgment. Com- 
pare A'. c. L l n d ~ r s o n ,  208 S. C., 771;  S. v. Rook.s, 207 N. C., 275, 176  
S. E., 7.52. 

E r r o r  and  remanded. 

GURKET P. HOOD. COMMISSIOZER OF BAXKS, V.  ELDER MOTOR 
COJIPL%KT ET AL. 

(Filed 2 Januarr ,  1036.) 

1. Pleadings E d :  Appeal and Error J a- 
Wl~ctller the c80urt should allow pl;~ilitiff to amend after sustaining a 

r len~uucr  to tht, coml>laiut is n nlntti3r in its s o u ~ ~ d  discretio~i, and its 
ruling thereon is not revien-able. C. S., 513. 

2. Banks and Banking H (1- 
I n  an action by the statutory recciver on  a note executed to the bank, 

dcfr~nc1:mt maker set up ;r counterclair~i f ~ ~ r  the l~enaltj- for usury in a 
sum i l l  excess of the note. and alleged demand for its p:~yment :md re- 
f u w l  by the receiwr. EIcld: The receiver's demurrer to the counterclaim 
\\.as properly overruled. 

DEIIA,  .T., took 110 part ill tlic consideration Or decision of this case. 
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APPEAL by plaintiff from Devin, J., at July-August Term, 1935, of 
CHATHAM. 

Civil action to recover on promissory note. 
Defendants denied liability and set up counterclaim for usury in 

excess of the note sued upon, but omitted to allege that defendants had 
presented their claim to the liquidating agent, or Commissioner of 
Banks, and same had been rejected as required by C. S., 218 (c),  sub- 
sections 10 and 11. 

Demurrer ore tenus interposed to counterclaim. Demurrer sustained 
with privilege to amend. Plaintiff excepts. 

Counterclainl amended. Demurrer ore tenus to counterclaim as 
amended ; overruled ; exception. 

Plaintiff appeals, assigning errors. 

U.  L. Spence and W .  D. Sab i~ ton~ ,  Jr., for plaintiff., 
Daniel L. Bell for defendants. 

STACY, C. J. Whether the defendants should have been allowed to 
amend their counterclaim, after demurrer sustained, v a s  a matter ad- 
dressed to the sound discretion of the trial court, and is not reviewable 
on appeal. C. S., 515; McKeel v. Lafhanz, 203 N.  C., 246, 165 S. E., 
694; Aiorris v .  Cleve, 194 N. C., 202, 139 S. E., 230. 

There was no error in overruling the demurrer to the counterclaim 
as amended. Griffin, v. Bank,  205 N .  C., 253, 171 S. E., 71. Indeed, 
it might well have been disregarded (C. S., 512)) or trcaated as a motion 
to dismiss ( E l a m  v.  Barnes, 110 N .  C., 73, 14 S. E., 621)) from the 
refusal of which no appeal lies. Seawell v .  Cole, 194 N .  C., 546, 140 
S. E., 85; Plemmons v. Improvement Co., 108 N. C., 614, 13 S. E., 188. 

Afiirmed. 

DEVIN, J., took no part in the consideration or decision of this case. 

WACHOVIA BAKIC A N D  T R U S T  COMPANY, EXECUTOR 01' E. D. VAUGHN, 
DECEASED, V. S O U T H E R N  R A I L W A Y  COMPANY, J. II. R I C H A R D S O N ,  
A N D  J. P. STANTON. 

(F'iled 22 January, 1936.) 

1. Torts B a- 
An injured party may sue jointly all persons whose negligence was a 

proximate cause of the injury in any degree, since none may escape lia- 
bility unless the total causal negligence be attributa'ble to another or 
others. 
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2. Principal and  Agent C d-Agent o r  servant is liable t o  third person 
injured by negligence of malfeasance o r  nonfeasance. 

An agent or servant is liable to a third person injured as a result of the 
negligence of the agent or servant in the performance of his duties in the 
scope of the employment, whether the negligence consists in positive acts 
or in failure to perform a n  affirmative duty for the protection of the 
public. 

3. Removal of Causes C +Complaint held t o  allege joint tor t  against 
defendants, and  cause was not  removable fo r  separable controversy. 

Plaintiff instituted this action against a railroad company and the engi- 
neer operating the train which struck plaintiff's testator, and the watch- 
man on duty a t  the crossing where plaintiff's testator was injured, the 
complaint alleging that the engineer failed to gire any warning by bell 
or signal, that the watchman, on duty a t  the time, failed to warn plain- 
tiff's testator of the approach of the train and did not arrive a t  the scene 
until the train was in the intersection, and that  plaintiff, relying on the 
watchman, required by city ordinance to be a t  the crossing a t  the time of 
the accident, was struck as  he went upon the crossing, and that testator 
wns not guilty of negligence, and that his death was proximately caused 
by the concurrent negligence of defendants. Held: The complaint stated 
a cause of action for actionable negligence against defendants as  joint 
tort-feasors, and defendant railroad company's motion to remove to the 
Federal Court for diverse citizenship and separable controversies was 
properly denied. 

4. Same--The complaint alone will be  considered in determining whether 
cause alleged is  joint o r  separable. 

Upon a motion to remove a cause to the Federal Court on the ground 
of diverse citizenship and separable controversy, the complaint alone 
determines whether the cause alleged is joint or separable, and where the 
complaint alleges a joint action, defendants cannot create a separable 
controversy by setting up separate defenses. 

5. Railroad D +Watchman is liable t o  third person f o r  injuries caused 
by his negligence i n  failing t o  warn  of train's approach. 

The complaint liberally construed alleged that plaintiff's testator was 
struck and killed a t  a railroad grade crossing, that defendant natchman 
was on duty a t  the crossing at the time, and that he negligently failed 
to warn testator of the approach of the corporate defendant's train, and 
that such negligent failure was one of the proximate causes of the acci- 
dent resulting in testator's death. Held: The complaint alleged a cause 
of action for actionable negligence against the watchman, and his de- 
murrer to the complaint cannot be sustained. 

APPEAL by defendants f r o m  Rousseau, J., a t  September Term,  1935, 
of FORSYTH. Affirmed. 

T h i s  is  a n  action for  actionable negligence, brought by  plaintiff 
against all  of the defendants a s  joint tort-feasors, alleging damage. 

Wachovia B a n k  and  T r u s t  Company,  as  executor of E. D. Vaughn,  
commenced a n  action i n  t h e  Superior  Cour t  of Forsy th  County against 
the Southern Rai lway Company, J. H. Richardson, a n d  J. P. Stanton, 
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seeking to recover for the alleged wrongful death of E. D. Vaughn, who 
was killed by a passenger train of the defendant Southern Railway 
Company a t  the Fi f th  Street crossing in the city of Winston-Salem, 
N. C., on 11 April, 1934. 

The plaintiff Wachoria Bank and Trust  Company, executor, J. H. 
Richardson, and J. P. Stanton are residents of Xorih Carolina; the 
Southern Railway Company is  incorporated under the Laws of the State 
of Virginia. J. H. Richardson was the engineer of the train which 
struck the deceased and J. P. Stanton was the crossing watchman, and 
according to the complaint (liberally construed) he wss on duty a t  the 
Fi f th  Street crossing. 

The plaintiff alleges the negligence of the defendants in substance: 
That  J. P. Stanton was acting as watchman for the Southern Railway 
Company a t  the crossing where plaintiff's testator was killed, in com- 
pliance with the requirements of an  ordinance of the city of Winston- 
Salem that  a watchman be stationed a t  this crossing batween the hours 
of 6:00 a.m. and 12:00 a t  night;  that  a t  the time in  question the de- 
fendant Stanton was on duty a t  the crossing and n a s  in  the house 
erected for the watchman, and did not warn the plaintiff's testator of 
the approaching train, and that  deceased, relying on Stanton to warn 
him, started across the tracks; that  the watchman Stanton failed to keep 
a proper lookout for either tlie train or pedestrians an3  traffic, and did 
not emerge from his shelter or rest house until about the time the train 
was entering the intersection, and was too late for the deceased to be 
warned of the danger by seeing or hearing the watchmzn Stanton; that 
the watchman Stanton was negligent i n  not warning plaintiff's testator; 
that J. H. Richardson, the engineer, carelessly and negligently failed 
to blow any whistle or ring a bell, or g i ~ e  any other warning of the 
approach of the train, and proceeded a t  a high, unlawful, and excessive 
rate of speed into and upon and across the said interswtion and struck 
the said E. D. Vaughn in  the back when he mas looking in  a southeast- 
erly direction and when he was almost across the said intersection, 
causing injuries from which he died almost immediately thereafter. 
Tliat tlie engineer '(failed and neglected to keep any lookout for pedes- 
trians. . . . That  the defendant Southern Railway Company, its 
oflicers, agents, and servants, had tlie last clear chance to a ~ o i d  a colli- 
sion. . . . That  the collision was caused by no fault or negligence 
on the part  of the plaintiff's testator, but was due to and proximately 
arose on account of the careless and negligent conduct of the defendants 
Southern Railway Company and J. H. Richardson, and J. P. Stanton." 

The defendant Southern Railway Company, in apt time, petitioned 
tlie clerk of Superior Court of Forsyth County to remove the case to 
the 1Jnited States District Court. This was denied. The Southern 
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Railv-ay Company appealed to the judge of the Superior Court of 
Forsyth County, and the petition was again denied, and the defentlant 
excepted, as~igned error, and appealed to the Supreme Court. While 
the matter -\\-as pending in the Supreme Court the defenclarit J. P. 
Stariton n a s  permitted to file a demurrer, and is now before this Court 
on a demurrer to the plaintiff's complaint on the grounds that  it states 
no cause of action against him. 

Hasf ings  d Booe, Fred 8. Vutchins, and H .  Bryce Parker for plain- 
t if. 

1Vm. H .  Boyer for defendant J .  P. Stanton. 
Manly,  Hendren Le. Il'omble and 1C'. P. Xandridge for Southcrn Rail- 

way  Company.  

CLARKSOX, J. The defendant Southern Railway Company contends : 
"That no cause of action is stated against the crossing watchman, 
Stantoil (although the allegatioils of his negligence state a cause of 
action against the Southern Rai lnay Company). From this it follows 
that  there is a fraudulent joinder of the crossing watchman. With the 
crossing \\-atchman out of the ?me, a separable cont ro~ersy  wist; he- 
t~iecii  the plaintiff arid the Southern Rai lnay Company nllich elltitles 
the Southern Railway Conlpaily to remove this case to the United State, 
District Court." V e  cannot agree nit21 the contelltioils of def'el~dant, 
the Southern Railway Company. 

The present a ~ t i o n  is not fouricled on contract, but is an  uctioli for 
actionable rleglige~lce, instituted against all three tlefendmlts as joint 
tort-feasors. 

I n  T u d o r  e. Bowen, 152 N. C., 441 (443), it  is said:  Tegl igence  is 
essentially relative and cornparatire. The lcgal duty n e  one  to other5 
is the accepted standard, and  that duty is  measured by the esigc~iicies 
of the occasion." 

'( 'The term "liegligence" has beeii defined by the Federal Suprenlc 
Court to be the failure to do nllnt a reaqoliable and prudent persoil voul(1 
ortliilarily h a l e  done u ~ ~ t l e r  the eircun~stances of the situation, or doing 
nha t  such a person ulitler the existing circurilstanees \ioultl not hare  
dorie. The  esseucc of the fault may lie in omission or commissioii. 
The duty is dictated mt l  measured by the exigericies of the situatioii. 
Negligence has alnays relation to the circumstaiwes in T\-hich one is 
placed, and n h a t  an ordiriarily prudent man nould do or omit in such 
circumstailces. CharwtX r .  Texas Lt. R. R. Co., 10-1 U .  S., 432, 43 
L. Ed., 1057.' 2 Roberts Federal Liabilities and Carriers (2d Ed.) 
(1929), see. 811, pp. 1568-9." Hamzl fon  v. R. R., 200 K. C., 543 (5.55). 
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I n  the religious realm the duty is  thus stated: "We have left undone 
thoscl things, which we ought to have done; And we have done those 
things which we ought not to have done; And there is no health in us." 

I t  is  well settled that  a party injured can sue any or all joint tort- 
feasors for actionable negligence. 

I n  Whi te  v. Realty Co., 182 X. C., 536, a t  p. 538, I S  the well settled 
law in this S ta te :  "But if any degree, however small, of the causal 
negligence, or that  without which the injury would not have occurred, 
be attributable to the defendant, then the plaintiff, i n  the absence of 
any contributory negligence on his part, mould be entitled to recover; 
because the defendant cannot be excused from l iabi l i t*~ unless the total 
causal negligence, or proximate cause, be attributable to another or 
others. 'When two efficient proximate causes contribute to an injury, 
if defendant's negligent act brought about one such cause, he is liable,' 
Wood v.  Public Service Corp., 174 N.  C., 697, and cases there cited.'' 

I t  is  conceded in  the brief of defendant Southern Eailway Company 
that  whether or not a cause of action is stated agairst  the watchman 
Stanton is to be determined by the lam of this State. Chicago, R .  I. d 
P. R .  Co. v.  Schwyhart, 227 U .  S., 184. 

I t  may not be amiss to say tha t  the decisions of other. jurisdictions are 
persuasive, but not binding on us. Whatever may be the holdings in  
other jurisdictions, i n  this S ta te  a n  agent or servant, under proper alle- 
gations of negligence, which is the proximate or one of the proximate 
causes of the injury, plaintiff being free from blame, and proof to that  
effect, is liable to third parties for acts of malfeasance or nonfeasance- 
commission or omission-done in  the scope of his employment. Swain 
I ? .  Cooperage Co., 189 N.  C., 528; Crisp v. Fibre Co., 193 N.  C., 77;  
Givens v.  X f g .  Co., 196 N. C., 377. T h e  cases of Mii'chell v. Durham, 
13 N .  C., 538, and Brown v.  R .  R., 204 N. C., 25, cited by defendant 
appellants, is distinguishable, and the case of Xinnls  v. Shurpe, 198 
N. C., 364, is  not contrary to the position here taken. 

I n  Barber v. R .  R., 193 N. C., 691 (693), the charge of the court 
below was approved, which is  as follows: ''Our law has also said that  
where a railroad company maintains a flagman a t  a railroad crossing, 
whether voluntarily or by law or custom, the public generally has a 
right to  presume that  this safeguard will be reasonably maintained and 
attended to, and in  the absence of knowledge to the contrary, the fact 
that  the flagman is absent from his post, or, if present, is not giving the 
warning of danger, is a n  assurance of safety and an  ample invitation to 
cross, upon which a traveler familiar with the crossing may rely and 
act, within reasonable limitations, on the presumpticn that it is safe 
for him to  go on the crossing." Russell v .  Railroad, 118 N.  C., 1098 
(1109) ; Cooper v.  Railroad, 140 N.  C., 209; Shepard v. Railroad, 166 
X. C:., 539; Parker v. Railroad, 181 N.  C., 95. 
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I n  18  R .  C. L., p. 818, sec. 272, the editor has this to say about this 
doctrine of nonfeasance: "Under the general rule of agency, an agent 
is not liable upon contracts which he makes for his  principal, and some 
such idea of nonliability seems to  be the foundation of this doctrine. 
. . . (p. 819) I n  recent times much criticism has  been directed a t  

~ & 

this 'attenuated refinement,' as it has been termed; and the tendency is  
to repudiate the doctrine of nonliability for nonfeasance, and hold the 
employee accountable whether his act is properly to be described as 
misfeasance or nonfeasance." We quote the-editor of a note in 20 
A. L. R., 97, p. 99, as follows: "An agent who violates a duty which 
he owes to a third person is answerable to such person for the conse- 
quences, whether i t  be an  act of malfeasance, misfeasance, or non- 
feasance. Stated in  this form, there is probably no case to be found 
to the contrary. Bu t  the doctrine l a id  down-by some text-writers, 
founded on Lord Holt's dictum in  Lane v. Cotton, 1701, 12 Mod., 488, 
88 Eng. Reprint, 1466, has caused much confusion in the decisions over 
a fictitious distinction between acts of malfeasance and misfeasance 
and those of nonfeasance. . . . Many of the later cases have, how- 
erer, abandoned it, as have also most of the recent text-writers." 

In Jaggard, Torts, 1895, Vol. 1, p. 289, it is said: "The futility of 
such reasoning on the word 'nonfeasance' appears fully from the lack of 
definiteness of the meaning to be given the term. This solemn legal 
jugglery with words will probably disappear 'if the nature of the d i t y  
incumbent upon the servant be considered.' I f  the servant owe a duty 
to third persons, derived from instrunlentality likely to do harm or 
otherwise, and he violates that  duty, he is responsible. H i s  responsi- 
bility rests on his wrongdoing, not on the positive or negative character 
of his conduct. h wrongful omission is as actionable as a wrorinful - u 

commission. A dr i rer  who injures a third person by his negligence is 
liable." Lough  v. J o h n  Davis & Co., 59 L. R. h . ,  802 (Wash.), 1902, 
a t  page 804. 

I n  the case of B u r r i c h t e ~  v. Chicago, M.  & St. P. Ry .  Co., 10 Fed. 
( 2 ) ,  165 (Minn., 1925), plaintiff sued railroad and flagman for injuries 
received a t  a crossing. The  only negligence alleged was the failure of 
the crossing watchman to warn. The case was appealed on the ground 
that no cause of action was alleged against the flagman and that  the 
railroad was entitled to have the case removed. Petition to remore to 
United States District Court was denied. We quote from the opinion, 
a t  page 167, as follows: "In this case the complaint alleges a duty or1 
the par t  of Ryder (watchman) to  warn persons who might be using the 
public crossing of the approach of the defendant railway's car. This 
duty was not solely a duty to his master, but was clearly a duty to the 
public as well. Fo r  a failure to properly perform, or a failure to per- 
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form it a t  all, he would be liable." Tliis case also cites with approval 
J l o r c y  c. S h e n a n q o  F u r n a c e  Co., 112 Minn., 523 (529), I27  N. W., 
1134, as follo~vs:  "This Court has accepted the view that if a servant 
ones a duty to a third person, and violates that  duty, he  is responsible 
bccnuse of his ~vrongdoing, and not because of the positive or negative 
cl~nractcr of his conduct." 

I n  the case of Iloztqh z'. R a i l r o a d ,  144 K. C., 692, a train dispatcher 
and telegrapli operator were held liable to third parties for failure to 
propc3rly give orders to the enginper, resulting i11 a train collision. This 
is a square holding tliat railroad employees are liable to third parties 
for i~rgligciice in performance of their duties for which they are em- 
ployctl, and we think the defendant Stantoil comes within this rule. 

The  cnscs are too numerous to cite which involve accidents and in 
whirl1 tlie employees of the railroad vere  held liable for a failure to 
keep a lookout a t  the crossing and to warn the plaintiffs, either by horn, 
bell, whistle, light, or other manner, the einployees being engincer, con- 
ductor, flagman, fireman, or watchman. 

The complaint alleges n joint tort actioil against J. P. Stanton, and, 
\rtX tllii~k, ui~tlcr the factual situation, rightly so. I t  s w n s  too well set- 
tled that the c~omplaint, ha l ing  alleged a joint action in tort betwecn 
tllc engincer and the Southern Railway Company, that  the action is not 
rcmorable, ant1 thew is no separable controversy between the engineer 
and tlie Soutliern Rai lyay Company. 

Tliis niattcr is tliorouglily discussed in X o r g a n f o n  v. H u f f o n ,  187 
S. C., 736 ( f30) ,  as  follows: "I11 3. R. C'o. v. H e r n l u n ,  187 U. S., 63, 
it is lield : 'Wliile ail action commenced in a state court against t ~ v o  
defeildants, one of wliom is a resident and the other a nonresident, may 
be rcnio\-ed to a Circuit Court of the United States b,y the nonresideiit 
tlefel~dant if i t  can be sho~vn that  the cause of actiou is separable and 
the resident defendant is joined fraudulently for the pLrpose of prevent- 
i ~ l g  tlie r c n i o ~ d  of the cause to the Federal Court, such removal cannot 
he had if it  does iiot appear tliat the resident defendant is fraudulently 
joined for such purpose.' Tlie question of the nature of the controversy 
is governed by the complaint. Whether there is separable controrersy 
is determined by the complaint. S f a f o i z  v. R. R., 144 IT. C., 135; Holl i -  
f i c l t l  v. T e l e p h o n e  Co., 172 N .  C., 714; I ' a f f e m o n  v. L u m b e r  Co., 175 
x. C., 90 (92). -hid tlie plaintiff is entitled to 11are his cause of actiou 
co~lsidered as stated in complaint. Uough z'. R. R., 14-1 N. C., 700, 702; 
S ' m i f h  v.  Quarr i e s  C'o., 164 N. C., 333; I'ozi~ers I ? .  R. l?., 169 L-. S., 92; 
170 G. S., 135;  200 r. S., 206. 111 Powers v. R. R., 169 LT. S., 92, it is 
said:  'A separate defense cannot create a separate controversy or de- 
prive tlie plaintiff of tlie right to prosecute his own suit to a final deter- 
mination in his own way, for the cause of action is the subject matter of 
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tlie cont ro~ersy  and is nl iat  the plaintiff alleges.' Cited in 194 U. S., 
131. Illso, in R. R. I ? .  Idp, 114 U. S., 52, it is w i d :  '.\ tlefentl:~nt 
c,a~i~iot  mnlic mi action smeral  wliicli a plaintiff hay c,lwted to nialic~ 
joint.' " Bank 2). IIester, IS8 1. C., 63; X o s e c  c. - l l o ~ g c ~ n f o ? l ,  192  
k. C.) 102. 

Thi5 matter n a s  settlcd beyolid question long ago in , l I o r p ? ~ t c i ~  7 % .  

ZIu f fon ,  su111-a, and in Alabama Soufhcrn li!j. v. Tlrompin71, 200 r. S., 
206. 111 that rase ail action n a s  brought by the administrator of 
Florence Jones against tlie railroad antl TTn1. H. Mills, as conductor, 
arid Edgar Fullar, as eriginecr, for actioriahle ncy&ynce. The de- 
fendant corporation rras orgallked under the l ans  of Allabania antl 
tlie conductor m d  engineer a d  plaintiff mere citizens of Teun~ssee,  
nhere the action n a s  brought. The opinion ( a  long one), covering 
c \cry  p h a v  of the l a ~ v  and citing a wealth of authorities, at 11. 217, 
says : ( ' In other nords, the right to remove dcpcnded upon the case 
~iiacle in tlie complaint against both defentlailts jointly, and that right, 
ill the absence of a sl loxi~lg of fraudulent joinder, (lid riot arise fronl 
tlie failure of the con~pla inar~t  to establish a joint cause of actior~." 
pp. 215-19, spcakirlg to the subject, ~t is said: "Does this be~onie :I 
separable coiitrorersy within the meaning of the act of Congress 1 1 ~  

cause) the plaint~ff  has misconcci~ ed his cause of :rctioii and had n o  r ~ g l ~ t  
to profiecute the defendants joiutly? We think, in the light of the 
adju~lications above cited from this Court, it  does not. Upon the fare 
of the coniplamt, the only pleading filed 111 the case, the action is joint. 
I t  may be that  the state court n l l l  l~o ld  i t  not to be so. I t  may bcs, 
nhich x e  are not called upon to d e ~ i d e  iiow, that  this Court nould so 
iletermlne if tlie matter shall he presented on a case of wliicli it has 
juridict ion.  But  this does not cliange the character of the actioli nhich 
the plaiiitlfl has seen fit to bring, nor cliange an  alleged joint cause 
of action into a separable contro\ersy for the purpose of removal. The 
case cannot be removed u~lless i t  is o ~ i c  nhich presents a separuhle con- 
t r o ~ e n y  nliolly betveen c ~ t i ~ e n s  of differeut states. 111 de t c r r~ in i i~g  
t h ~ s  qufitioii the law looks to tlie case ~iiade i11 the pleadiiigs, and detei- 
mines wlicther tlie state courts shall bc required to surrender it> juris- 
diction to the Federal Courts" Youfhern  Bailway Co. v .  L l o p i ,  239 
U. S., 496. 

111 Crisp v. J'ibre C'o., 193 K. C., 77, a t  p. 55, it is  said:  "The facts 
alleged in the petition for removal neither cornpel nor point unerringly 
to the conclusion that  the joinder in the instant case is a fraudulent one 
and made nithout right. TT-e liold, therefore: (1) That  xvhen a riiotion 
to  remove a suit or action from tlie state court to the District Court of 
the United States for trial is made on the ground of an alleged separable 
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controversy, the question of separability is to be determined by the man- 
ner in which the plaintiff has elected to state his cause of action, whether 
separately or jointly, and, for this purpose, the allegations of the com- 
plaint are controlling. M o r g a n f o n  v. H u t t o n ,  187 X. C., 736. (2)  
That  when the motion to  remove i s  made on the ground of an alleged 
fraudulent joinder, the petitioner is  entitled to have the state court 
decide the question on the face of the record, taking, for this purpose, 
the allegations of the petition to be true. T o  warrant  a removal i n  
such case, however, the facts alleged in the petition must lead unerringly 
to the conclusion, or rightly engender and compel the conclusion, as a 
matter of law, aside from the deductions of the pleader, that  the joinder 
is a fraudulent one in  law and made without right. Fore v. T a n n i n g  
Co., 175 N.  C., 584." Cowart v. Suncrest  L u m b e r  Co., 194 N .  C., 787; 
H u r t  v. Xfg. Co., 198 N .  C., 1. 

The cases cited by the Southern Railway Compary of Johnson  v. 
L u m b e r  Co., 189 N. C., 81, and C O X  v. L u m b e r  Co., 193 IT. C., 28, are 
distinguishable from the present action. We think the entire complaint 
as to J. P. Stanton, construed liberally, shows that  he  a t  the time of 
plaintiff's testator's death was on duty, as required by the ordinance and 
his employment by the railroad company, but not act~lal ly a t  the cross- 
ing where he, in the exercise of due care, was required to be, and a cause 
of action is  stated against him. 

For  the reasons given, the demurrer of J. P. Stanton cannot be sus- 
tained. On the record, for the reasons given, the judgment of the court 
below is 

Affirmed. 

MRS. KATE L. JENKINS v. A. G. MYERS, RECEIVER OF TEXTILES, INC. 

(Filed 22 January, :1936.) 

1. Contracts B e- 
Whether conditions of a contract are conditions concurrent, precedent, 

or subsequent, divisible or entire, must be determined from the intent of 
the parties as espressed in the instrument. 

2. Cancellation and Rescission of Instruments A e- 
A contract may be rescinded for breach of condition precedent constitut- 

ing an il~tegral part of the consideration of an entire and indivisible con- 
tract. 

3. Same- 
A contract may not be rescinded for breach of a condition precedent 

unless the breach is material or substantial. 
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4. Samc-Evidence held to show substantial performance of condition 
precedent, and plaintiff was not entitled to rescission. 

The uncontradicted evidence tended to show that plaintiff agreed n i th  
defeiidant companj to eschauge her stock in a certain company for stock 
of defendant compny in order that defendant cornpany might obtain 
control of such other company, and that a t  the time of the transfer de- 
fendant company represented that with the acquisition of plaintiff's stock 
defendant company ~vould have fiftj-one per cent of the stock of  such 
other company, that a t  the time of the transfer defendant company did 
not have fifty-one per cent of the stock of such other company, but had 
5tocB and executcrry contracts for the transfer of stock sufficient to 
equal this amount, and that about one month after the transfer of the 
stocli by plaintiff, defendant company actually took control of such other 
company, nhich control n a s  made definite and certain by the later acqui- 
sition of stock under its esecutory contracts Held:  As to plaintiff hav- 
ing knowledge of the situation, the breach by defendant company of its 
representation that i t  would acquire fifty-one per cent of the stock of such 
other company upon the acquisition of plaintiff's stocli, was not such a 
substantial breach as  to entitle plaintiff to rescind the contract, since the 
objective of acquiring control of such other company by defendant com- 
pany n x s  actually accomplished, and plaintiff was in the same positioll 
she n ould have occupied if the condition had been strictly performed. 

APPEAL by defendant f r o m  Alley, cJ . ,  a t  J u l y  Term,  1935, of GASTON. 
Plaintiff instituted this  action on 3 October, 1934, t o  rescind contract 

f o r  the  exchange of 300 shares of stock i n  F l i n t  Manufac tur ing  Com- 
pany  f o r  tha t  of certain shares i n  Textiles, Inc .  

I n  her  complaint she  alleges (substantially) t h a t  on 2 June ,  1931, 
the directors of Textilrs,  Inc., by resolution, adopted a plan to  acquire 
al l  o r  p a r t  of the  outstanding capi tal  stock of six named cotton manu- 
fac tur ing  corporations ( including the  F l i n t  Manufac tur ing  Company) ,  
by exchange, i n  certain proportions, of shares of Textiles, Inc.,  for  those 
of the corporations named;  t h a t  the  p lan  provided Textiles, Inc.,  would 
not acquire a n y  p a r t  of t h e  stock of a n y  one of said corporations unless 
i t  acquired a major i ty  of the  voting stock i n  such corporat ion;  tha t  the 
plaintiff, then  the owner of 300 shares of t h e  common stock of F l i n t  
Manufac tur ing  Company, was approached by  Textiles, Inc., f o r  the  
purpose of procuring her  exchange of said 300 shares  i n  accordance with 
the p l a n ;  t h a t  Textiles, Inc., through i t s  "duly authorized agent, repre- 
sented and  agreed pursuant  to  the  aforementioned resolution t h a t  if 
plaintiff would t ransfer  her  300 shares i n  F l i n t  Manufac tur ing  Com- 
pany  t o  Textiles, Inc.,  i n  exchange f o r  stock i n  Textiles, Inc.,  as pro- 
vided i n  resolution, then Textiles, Inc.,  would have already acquired, o r  
would a t  once, and  as  a n  integral  p a r t  of the  consideration f o r  the trans- 
action, acquire sufficient shares of stock of F l i n t  Manufac tur ing  Com- 
pany, including shares t o  be transferred by  plaintiff, to amount  to  51 
per cent of stock of F l i n t  Manufac tur ing  Company, and  thus  enable 
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Textiles, Iiic., to control F l in t  Manufacturing Company." That  relying 
upon said representation and agreement, and with distinct understanding 
that it was a material, integral, and essential part of the consideration 
for the transaction that additional stock of Flint  Manufacturing Com- 
pany had been or mould immediately be acquired, so that  Textiles, Inc., 
would own a t  least 51 per cent of the stock, plaintiff, on 15 October, 
1831, transferred 300 shares of stock in Flint  Manufacturing Company 
and received therefor a total of 3,374 shares of different classes of stock 
in Textiles, Inc.  

That  Textiles, Inc., did not perform its said contract in that  it failed 
to acquire sufficient additional stock to give it ownership of 51 per cent 
thercof, and thereby defeated a substantial object of the contract; that  
the acquisition of 51 per cent of stock of Flint  Manufacturing Company 
was an  integral part  of the consideration for the exchange; that  the 
consideration was entire and indivisible, and failure lo obtain and ac- 
quirt2 at least 51 per cent of said stock goes to root and essence of the 
contractual agreement, and is a substantial failure of the consideration 
upon which the agreement was made; that  plainti? has offered to 
return, and is still ready, able, and willing to return the shares of stock 
in Textiles, Inc., and restore the status quo; that  the stock of Textiles, 
Inc., is  worthless, and she prays that  the contract betneen her and Tex- 
tiles, Znc., be declared null and roid, and that  the 300 shares of Flint  
Illanufacturing Company be restored to her. 

Tlie defe~idant in his answer admits the plan for exchange of shares 
of siock as alleged, and that  plaintiff transferred her 300 shares in  
Flint  Xanufacturing Company for certain shares in Textiles, Inc., but 
d(wit.s the other allegations with respect thereto; admits plaintiff's offer 
to return the stock, but denies the shares of stock in 'Cextiles, Inc., are 
worthl~ss,  and avers the shares received by plaintiff are worth more than 
the 300 shares of Flint  Manufacturing Company. 

J. 11. Scpark, a witness for the plaintiff, testified in substance that  
he n a s  active vice-president and director of Textiles, Inc., and that he 
mas also secretary-treasurer of Flint  liIanufacturing Company. That  
as a n  officer and director of Textiles, Inc., he approached plaintiff for 
the lsurpose of securing transfer of her stock in F l i r t  Manufacturing 
Company and had sereral conversations with her about i t ;  that  she did 
not agree a t  first, but in the last conversation she decided she had made 
up her mind to  transfer her stock; that  he assumed she thoroughly 
ui~derstood i t ;  that  a letter had been sent out setting forth the facts, and 
p l a i~~ t i f f  had received one; that  he told her that if they acquired that  
block of her stock they would then hare  a majority of the voting stock. 
Textiles, Inc., did not acquire a majority of the voti.ig stock of Flint  
Manufacturing Company, but they had agreements to transfer a ma- 
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jority thereof; that  after the acquisition of plaintiff's stock, Textiles, 
Inc., had a majority of the voting stock of Flint  Xanufacturing Com- 
pany if the stockliolders of Flint  Xnnufarturing Company, n h o  had 
agreed to exchange t l i e~ r  5toc.k for Tcstilcs, Inc., carried through the  es-  
change; that  plaintiff's block of stock, together with the agreements they 
had, constituted more than a majority of the stock; that  assunling these 
agreements to be legal, binding, and cnforceablr, he n as lionest in the 
thought that  these, together with plaintiff's qtock, would make 51 per 
cent ; that he attended the stockhold(m7 meeting of Flint  Manufacturing 
Company in 1931, 1933, and 1933, after Textiles, Inc., took charge; that 
plaintiff x a s  present a t  a t  least two of these meetings; that  his irnpres- 
sion n a s  that Textiles, Inc., voted her 300 shares of stock a t  all these 
meetings. 

F. C. Roberts, ~ i t n e s s  for plaintiff, testified that  he was secretary 
and treasurer of Textiles, Inc., and also secretary and assistant treas- 
urer of Elint 31anufacturing Company. There ncre  6,798 shares of 
~ o t i n g  stock in Flint. On 15 October, 1931, Textiles, Inc., did not liavc 
actually transferred a majority of the voting stock of Flint. Only 
3,184 shares had been actually trausferred on the books, and it x-ould 
require 3,400 shares to constitute :L majority. On said date Textiles, 
Inc., did h a l e  a majority of the rotiug qtock of Flint, if the executed 
agreements to transfer stock be counted as well as stock actually trans- 
ferred. These agreements -\yere both signed and witnessed. Testiles, 
Inc., now o ~ n s  a majority of the shares of voting stock of Flint Nanu-  
facturing Company, and the same have been transferred on the books of 
the company. The additional sharps nere  transferred since the inrtitu- 
tion of this suit. Plaintiff has been present a t  every stockholders' meet- 
ing of Flint  hlanufacturing Company that he had attended. 

Plaintiff testified in her o n n  behalf that the terms and conditions 
under which she agreed to make the exchange nere  that with the acqui- 
sition of her 300 shares of Flint  stock, Textiles, Inc., would h a ~ e  51 per 
cent of the 1 ot i~lg  shares of Flint-that n as part of the agreement ; that 
she mould not h a w  t ra~~sfer rc t l  her 300 shares if she hiid knonn they had 
not acquired, with her stock, the majority of the stock of Flint  hlanu- 
facturing Company; that  it was summer of 1933 she first learned Tex- 
tiles had not acquired a majority of Flint  stock. Receiver was ap- 
pointed for Textiles in the summer of 1933. That  she had received the 
letter from secretary of Flint  Manufacturing Company about the pro- 
posed exchange of stock and had discussed i t  with Mr. Separk;  that  
Mr. Separk told her they had enough stockholders of Fl in t  signed up so 
that when they got her stock they would have 51 per cent; that she 
understood, of course, they would get this 51 per cent transferred; that 
she knew the stock was held by a number of people, and that  these con- 
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sents to transfer were signed by a number of people, and that it was 
necessary to get her stock in order to make a majority; that Mr. Separk 
did not tell her with whom he had these contracts for transfer; that she 
probably attended the meeting of stockholders of Flint on 21 October, 
1931, after she had transferred her stock. At that ineeting Textiles, 
Inc., took charge of Fl int ;  that her understanding when she went into 
the meeting was that they had acquired 51 per cent of voting power; 
that she attended meetings in October, 1932, and October, 1933; that she 
filed complaint in this suit on 20 October, 1934; that her delay in filing 
suit was due to a money consideration; that she was conferring with her 
lawyers, and i t  took her some time to make up her mind. That at  
stockholders' meeting in 1932, the stock was voted by Textiles, Inc., 
without objection; that she thought at  the time they had 51 per cent. 

Defendant offered in evidence circular letter sent out on 6 July, 1931, 
by secretary of Flint Manufacturing Company to all the stockholders 
of Flint (including plaintiff), stating the plan of Textiles, Inc., for 
exchange of stock, setting forth the advantages thereof in the effecting 
of economy in administration and distribution of products whereby in- 
creased profits might be derived, and recommending that i t  be accepted 
by the stockholders. Appended to the letter was a form for the execu- 
tion of agreement to exchange Flint stock for stock in Textiles, Inc., on 
the basis proposed by Textiles, Inc., containing provision that such 
transfer was to be made when called for by Textiles, Inc.. and when 
such exchange should be agreed to by at least 51 per cent of common 
stockholders of Flint Manufacturing Company. 

Defendant's motions for nonsuit i t  clo& of plaintifVs evidence, and 
again at close of all the evidence, were overruled, and c!efendant, in apt 
time, excepted. 

  he foliowing issues were submitted to the jury, who answered each 
of them "Yes." 

1. "Did the vlaintiff. in consideration of the transfer of her stock in 
Textiles, Incorporated, agree to transfer and deliver to said corporation 
300 shares of stock in Flint Manufacturing Company upon the agree- 
ment, understanding, and condition that the said Textiles, Incorporated, 
had acquired, or would at once, as an integral part of said trans- 
action, acquire sufficient shares of stock, with voting power, of Flint 
Manufacturing Company, including the shares to be transferred by the 
plaintiff, to amount to 51 per cent of the stock, with ~roting power, of 
Flint Manufacturing Company to enable Textiles, Inco~porated, to con- 
trol Flint Manufacturing Company, as alleged in the complaint ?" 

2. "Did the plaintiff perform said contract on her part by the transfer 
and delivery of said 300 shares of stock to Textiles, Incorporated, as 
alleged in the complaint ?" 
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3. "Did Textiles, Incorpoiaced, fai l  to have or a t  once acquire the 
amount of stock called for by said contract, as alleged in the complaint 1" 

From judgment on the verdict requiring defendant to return and re- 
store 300 shares of capital stock of Flint  Manufacturing Company to the 
plaintiff, defendant appealed. 

P. W.  Garland and Tillett,  Tillett & .Kennedy for plaintiff. 
Geo. B. Mason and Ryburn & Hoey for defendant. 

DEVIN, J. Plaintiff bases her action for rescission of the executed 
contract for the exchange of her 300 shares of the common stock of the 
Flint  Manufacturing Company for certain shares of Textiles, Inc., upon 
the ground that  her agreement to do so was dependent upon a condition 
precedent that  Textiles, Inc., had (with plaintiff's stock), or would a t  
once acquire, a majority of the voting stock of Fl in t  Manufacturing 
Company, and that  but for the representation to this effect on the part  
of Textiles, Inc., she would not have made the exchange, and that upon 
breach of this condition precedent she is now entitled to rescind the 
contract and to  have her 300 shares in  Fl in t  Manufacturing Company 
restored to her. 

Plaintiff's counsel contend in  their elaborate and well arranged brief - 
that  the representation as  to  ownership of a majority of the stock of 
Flint  Manufacturing Company was material and important, and con- 
stituted an  integral part  of the transaction, and was a condition prece- 
dent. breach of which mould entitle plaintiff to a rescission of the con- 
tract to exchange the shares of stock. As illustrating and supporting 
this proposition, they cite the case of Meinershagen v. Taylor, 154 S .  W., 
886 (Mo.). 

I n  that  case shares of stock were purchased on the express agreement 
that those who formerly controlled the company should not be coniiected 
with its reorganization, and upon breach of that condition restoration 
of the s fa tus  quo was sought. The  court, however, while recognizing 
the right to rescind under circumstances properly calling for the appli- 
cation of the principle, denied it to the plaintiff in that  case because he 
had failed to promptly repudiate the contract after knowledge of the 
facts. 

There is authority for the position that  while a breach of a condition 
or covenant in a contract is ordinarilv not sufficient reason for its re- 
scission in equity in  the absence of fraud, mistake, or some other inde- 
pendent ground of equitable relief, there is  a distinction between depend- 
ent and independent covenants, a dependent covenant being one which 
goes to the whole consideration of the contract, breach of which mould 
give the injured party the right to rescind. Black on Rescission and 
Cancellation, see. 212. 
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And in l l u g g i n s  v. Daley ,  48 L. R. A, 320, cited by plaintiff, we find 
the following language: T h e r e  the undertaking on one side is, in 
terns,  a col~dition to the stipulation on the other ( that  is, nliere tlie 
contract provides for the of some act or tlie happeniug of 
some el-elit, and the obligations of the contract are made to depend on 
such performmlec or haype~l ing) ,  the conditions are colditions prcce- 
dent. . . . The  nonperformaiice on one side must go to the entire 
substance of the contract and to the whole co~~sideration.  so that  it m a r  
safelv be inferred as the intent and just co~istruction of the contract 
that, if the act to be performed on the one side is not done, there is  no 
consideration for the stipulation on the other side." Citing J e w  Or- 
leans  o. T e z a s  d: 1'. R. C'o., 171 U. S., 334. 

I n  Black on Rescission and Cancellation. sec. 213. i t  is stated: "The 
true rule appears to be that rescission or cancellation may properly be 
ordered where that  which was u~idertaken to be performed in the future 
was so essential a part  of the bargain that the failure of it must be 
considered as destroying or vitiating the entire consideration of the 
co~ltract, or so indispensable a part of what the parties intended that 
the contract would not haye been made with that  concition omitted." 

IIowever, as stated by X r .  Jus t i ce  Cla~. l ;son in W a d e  v. Lu t t e r loh ,  196 
S. C., 116, "Whether covenants are dependent or independent, and 
whether they are co~lcurrellt on the one hand or prec~edent and subsc- 
quent on the other, depends entirely upon the intention of the parties 
shonn by the entire contract as construed in  the light of the circum- 
stances of the case, the nature of the contract, the relation of tlie parties 
thereto, and other evidence which is adinissible to aid the court in 
determining the intention of the parties." Citing P ~ g e  on Contracts, 
Vol. 6 (2  Ed. ) ,  see. 2948; E d g e r t o n  v. T a y l o r ,  184 N. C., 571. 

Bu t  we do not think the evidence in the instant case is such as to call 
for the application of these principles or to entitle the plaintiff to 
rescission. 

The facts in the case are in  no material r e s ~ e c t  controverted. The 
plaintiff's evidence is uncontradicted. And from th  s it appears, as 
disclosed by the record before us, that  plaintiff agreed to exchange and 
did exchange her 300 shares of stock in the Flint  Company for certain 
shares of Textiles, Inc., and she did so upon the representation that with 
the acquisitioii of her shares, Textiles, Inc., would ha~re  51 per cent of 
the voting stock of the Fl in t  Company. She testified : "In conversation 
with Mr. Separk he told me that  they had enough people signed u p  so 
that when they got my stock they would have 51 per cent. I understood, 
of course, that  they would get this 51 per cent transferred. I knew that  
the stock was held by a number of people and that  these consents to 
transfer were signed by a number of people, and that it was necessary 



to get mine  i n  order to make a majority." I n  her  coiiiplai~it she alleged 
t h a t  Testiles, Iiic., represented if plaintiff n u u l d  t r m s f e r  llcr 300 shares 
of stock i n  the  F l i n t  Company, i t  would have :ilreaily acquired or would 
a t  once acquire sufficient shares of the stock to amount  to .il per celit, 
"and thus  enable Textiles, Inc. ,  to control F l m t  ;\Iaiiuf:~(.turing Coin- 
pany." 

T h e  record f u r t l ~ e r  tli~closes tlint plaintiff made the exc.liange of Iior 
sllares of stock oil 1.i October. 1931, and t h a t  on 21  O c t o h r ,  1931, 
Textiles, Ilic., took control and  management  of F l i n t  3lanufacturlng 
Compnng, and  ha, s i i~cc  colltinued to esercise coiltiul thercof. I t  Tr as 
ill control, through i t i  r e c e i ~  er, wltc11 this  w i t  n as ~us t i tu tcd ,  and  its 
control lmtl not heell a t  nng t ime disturbed or tlircatcwxl. 

T h i s  control ha, I I ~ T V  been made  definitely legal a d  i r r e ~  ocahle 113' the 
actual  t ransfer  of tlie shares  of stock which u e r e  represcnteil by tlie 
agreements t o  t ransfer  lield by  Textiles, Iuc.,  a t  the  t~rr le  plailitiff 
exc11:inged hcr  sliares. 

S o  that ,  i t  is  apparciit  the  plaintiff' i s  i n  substantially the  sallie situa- 
tion she would h a l e  been h a d  Textiles, Inc.,  on 13 October, 1931, had 
n ~ n n j o r i t y  of the ~ o t i n g  stock of F l i n t  M a n u f : ~ c t u r i ~ i g  C ' o m p a ~ ~ y  a?- 
tually t ransferred 011 the  stock hooks of t h a t  corpor:~tioll to its name, 
instead of holding agreements to transfer,  f o r  the  ul t imate l)urpoq: con- 
ttlr~iplated, to  vxt, the  control of F l i n t  Xanufac tur i i ig  Con1l):liiy 1): 
Tcstiles, Inc.,  became a n  nccompliilictl fact  on 2 1  October, 1931. ,11111 

this was followed by suhqequent actual  t ransfer  of the stock rel~re-elite11 
b~ t h e  agreements t o  Textile\,  I n c .  

TIThile the posse~sion hy Textilt,q, Inc. ,  of agreements to trnnyfer the 
stock  hen called f o r  might  not be lield to co~ist i tutc  a strict conipllance 
nit11 tlie representation tha t  i t  had  "acquired" t h e  stock, a* these m r c J  
but executory contracts to  eschange t h e  shares, and might  riot 11aw been 
good against the  p?.ir)ln facle t i t le of a n  asqignce of the certificate, or 
against a substquent purchaser  fo r  d u e ,  ~ v i t l ~ o u t  ~iot ice,  nl io  r e c e i ~  ctl 
t ransfer  c.f stock by tlelirery of rertificate n i t h  aisignrnelit piol)crly ell- 
clorsed there011 (Cu, tc l loe  o. Jmhins ,  186 S. C., 166)  ; ?et ,  accortling to 
her  t e s t i m o n ~ ,  she uiiderstood the situation, ant1 knew tha t  Tcstilc., 
Inc., was thus  ellabled to  take and  exercise fu l l  control o w r  the F l in t  
RIanufacturing Comp:my, arid t h a t  it d id  so, accomplishiiig the \cry 

purpose coiitrmplated by the exchange of shares. 
"The general  rule  is  t h a t  rescission n i l1  not be permitted f o r  slight or 

incidental breaches of tlie contract,  hut  o n l ~  f o r  such a s  a r e  mater ial  o r  
substantial. Ilzglluay Comnzission v. Rand, 195  S. C., 799;  I c e  C'O. v. 
C o n s t r u c f ~ o n  CO., 194  X. C., 407;  X o s s  v. Icnitting Vi lZs ,  190 N. C., 
641. 
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Though it be conceded the representation as to the acquisition of a 
majority of the capital stock of Fl in t  Manufacturing Company mas a 
condition precedent to  plaintiff's agreement to exchange her shares of 
stock, and that  this was a material and integral part  of the considera- 
tion, upon the record before us, we reach the conclusion that  there has 
been a substantial compliance with the representation on the part  of 
Textiles, Inc., and that  plaintiff has not been disadvantaged or injured 
by the asserted breach of such covenant. 

I t  does not affirmatively appear i n  the evidence that plaintiff has 
suffered loss by the exchange of her 300 shares of Flint  Manufacturing 
Company stock, but presuming that  she has, she is i n  the same case with 
a majority of the Fl in t  Company stockholders whose action in making 
the exchange may have been proven by later events to have been unwise, 
and for a situation thus caused the courts can afford no legal redress. 

Fo r  the reasons stated, the defendant was entitled to have his motion 
for nonsuit allowed. 

Reversed. 

STATE: O F  NORTH CAROLINA EX REL. THE ATTORNEY-GENERAL o. 
HARRY A. GORSON. 

(Filed 22 January, 1936. ) 

1. Attorney and Client E +Supreme Court has the power to disbar 
attornegs. 

The Supreme Court has the power to revoke a license, issued by it, 
entitling the licensee to practice law in this State, on thla ground that its 
issuance was procured by fraudulent concealment or t ~ y  a false repre- 
sentation of a fact material to its issuance. 

2. Attorney and Client E a-Concealment of disbarment by another state 
and false statement of time of study in this State is sufficient for dis- 
barment. 

The record in this proceeding disclosed that respondent, a t  the time of 
application for license to practice law, concealed from tbe Supreme Court 
giving the esamination the fact that respondent had been disbarred by 
the courts of another state for unprofessional conduct, and that he falsely 
represented to the Supreme Court that he had studied law in this State 
for a period of two years and had thereby qualified hiinself to take the 
examination. Held: The fraudulent concealment of the fact of prior dis- 
barment and the false and fraudulent misrepresentatior~ of a fact mate- 
rial to the issuance of the license are sufficient grounds for the revocation 
of the license by the Supreme Court. 

DEVIN, J., took no part in the consideration or decision of this case. 

THIS proceeding for the revocation of the license ismed by the Su- 
preme Court of North Carolina to H a r r y  A. Gorson to practice law in 
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the courts of this State, and for the disbarment of the said Har ry  A. 
Gorson, was begun by a motion in  writing filed in the Supreme Court by 
the Attorney-General of North Carolina. 

Pursuant to said motion, notice was issued and served on the said 
Har ry  A. Gorson, as respondent in this proceeding, ordering him to 
show cause, if any he had, why the said license should not be revoked, 
and 1%-hy he should not be disbarred for the reasons set out in  said 
motion. 

I n  response to said notice, the respondent Har ry  A. Gorson appeared 
in  the Supreme Court and moved in  writing that the proceeding be dis- 
missed; and, upon denial of his said motion, the said respondent Har ry  
A. Gorson filed an  answer to the motion of the Attorney-General, by 
which he raised certain issues of fact, and set up certain matters in 
defense to said motion. 

I t  was thereupon ordered by the Supreme Court that the proceeding 
be and the same was referred to a committee composed of three members 
of the bar of said Court, to wit:  Hon. E. Frank Watson, of Burnsville, 
N. C.;  Hon. W. R. Chambers, of Xarion, N. C.; and Hon. S. J. Ervin, 
Jr . ,  of Morganton, K. C., with the request that said committee, after 
notice to the Attorney-General and to the respondent Har ry  A. Gorson, 
hear evidence pertinent to the issue involved in the proceeding, and 
report its findings of fact to the Supreme Court, together with its recom- 
mendations as to the action of the Court in the premises. 

Thereafter, on 12 April, 1935, the committee filed a report of its 
action in the Supreme Court. The report is substantially as follows: 

"Pursuant to the order of the Supreme Court of North Carolina, 
signed by the Hon. Michael Schenck, Associate Justice, and dated 13 
December, 1934, we, the undersigned members of the bar of the said 
Supreme Court, composing the committee to which this proceeding was 
referred by the said court, met in the city of Asheville, N. C., on 24 
January,  1935, for the consideration of the matters referred to us in 
said order. 

"At said meeting, we heard the testimony of divers and sundry wit- 
nesses, whose evidence is found in the record. A t  said meeting, the 
Hon.. T .  TV. Bruton, Assistant Attorney-General, was present, represent- 
ing the Attorney-General of North Carolina; the Hon. J. Will Pless, 
Sr., was present, representing the respondent H a r r y  A. Gorson. 

"The committee finds t h e  following facts: 
"1. The respondent H a r r y  A. Gorson attended the law school at  Tem- 

ple Unive r s i t~ ,  in Philadelphia, i n  the State of Pennsylvania, for three 
years, and graduated therefrom in  1916, with the degree of LL.B.; he 
was thereafter duly licensed to practice law in the State of Pennsyl- 
vania, and began the practice of law in the city of Philadelphia, in 1918. 
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H e  thereafter practiced law in the courts of the State of Pennsylvania 
until he was disbarred in 1929, as hereinafter set forth 

" 2 .  The respondent H a r r y  A. Gorson was disbarred by a judgment and 
order of the Court of Common Pleas, Number Two, of Philadelphia 
County, in the State of Pennsyluania, on 29 January,  1929, and by an 
order of the Supreme Court of Pennsylvania on 2 May, 1929, as set 
forth on pages 12 and 13 of the motion herein filed by the ilttorney- 
General of Korth Carolina. Said orders of disbarment mere duly en- 
tered in a disbarment proceeding duly conducted against the respondent 
in the courts of the State of Pennsylvania, and were based on findings 
of fact as set forth on pages 5 to 12 of the motion in this proceeding. 
The respondent was given due notice of 'said proceeding and entered a 
general appearance therein, in person and by counsel. 

"3. The rpspondent did not practice law or engage in any business 
n.liatt.ver from the date of his disbarment in the State of Pennsylvania 
until his admission to the bar of the State of North Carolina, as herein- 
after stated. The respondent continued to reside in  the State of Penn- 
sylvania until the early part  of 1932, when he went to the State of 
Florida, where he remained for a few months. H e  moved from the 
State of Florida to the city of Asheville, in the State of North Carolina, 
in the early part of 1933. 

"4. On 21 August, 1933, the respondent successfully passed the exami- 
nation giuen by the Chief Justice and Associate Justices of the Supreme 
Court to applicants for license to practicrl law in the State of North 
Carolina, in accordance with the Rules of' said Court, and was there- 
after granted license by the Supreme Court of North Carolina to prac- 
tice as an  attorney and counselor a t  law in the courtc; of the State of 
Korth Carolina. 

" 5 .  Prior  to passing said examination, and obtaining license to prac- 
tice law in the State of North Carolina, the respondent filed in  the 
Supreme Court of North Carolina a certificate of his good moral char- 
acter, signed by Worth XcKinney and 0. K. Bennett, members of the 
bar of said court residing at  Asheville, N. C., i n  which they certified 
that the said H a r r y  A. Gorson was then well known to them, and that he 
was then of good moral character. A t  the time of the filing of said 
ccrtifcate the said Worth McKinney and the said 0. I(. Bennett had 
known the respondent for from five to eight months. 

"The respondent also filed in the Supreme Court of :Sorth Carolina a 
certificate signed by Claud L. Love, director of the Asheville University 
Law School, of Asherille, N .  C., in which the said Claud L. Love certi- 
fied that H a r r y  A. Gorson had studied law for two years in the Ashe- 
ville University Law School. The said certificate was untrue, for that  
the respondent had in fact attended the Asheville University Law School 
for only about two months. 
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"Both the said certificates were filed by the respondent as a compliance 
with the Rules of the Supreme Court of North Carolina, i n  force duriug 
the year 1933. 

"6. When the respondent applied to Claud L. Loye, director of the 
Asheville University Law School, for the proficiency certificate required 
by the Rules of the Supreme Court of Korth Carolina, as a conditiou 
precedent to his  examination as an applicant for  license to practice law 
in the courts of the State of North Carolina, he informed the said direc- 
tor that  he was a graduate of the Law School of Temple rniversi ty,  in the 
State of Pennsylvania, and had been licensed to practice lam in  said state, 
but was unable to  obtain license to practice law in  the State of North 
Carolina, under the Comity Act, for the reason that he had not practiced 
lam in the State of Penns~ lvan ia  for five years. The respondent concealed 
from said director the fact that  he had been disbarred by the courts of 
the State of Pennsylvania, as hereinbefore set out. B y  means of the 
said false statement to the effect that  he had not practiced law in the 
State of Pennsylvania for five years, and by means of his concealment 
of the fact that  he had been disbarred in said state, the respondent pro- 
cured the certificate from the director of the Asheville University Law 
School, a t  ilsheville, K. C., which he filed with the Supreme Court of 
North Carolina. 

"7. B y  filing in the Supreme Court of North Carolina the certificate 
signed by Claud L. Lore, director of the Asheville University Law 
School, in which it was falsely stated that  the respondent had studied 
law in said law school for two years, the respondent H a r r y  A. Gorson 
practiced a fraud on the Supreme Court of North Carolina, and on the 
Chief Justice and Associate Justices of said Court, and thereby obtained 
the privilege of standing the examination conducted by the said Chief 
Justice and Associate Justices of applicants for license to  practice law 
in the State of xorth Carolina, on 2 1  August, 1933. 

"8.  A t  the time of his examination bv the Chief Justice and Associate 
Justices of the Supreme Court, the respondent did not disclose to the 
said Chief Justice and Associate Justices, or to the Supreme Court, 
either directly or indirectly, that  he had been disbarred by the courts of 
the State of'~ennsy1vani;. -\To questions Tvere asked the respondent 
prior to or on his examination as to whether he  llad been p~er ious ly  
licensed to practice law in or been disbarred by the courts of any state 
other than the State of North Carolina. 

"9. Shortly after receiving his license to  practice law in the courts of 
the State of North ~ a r o l i n a - i n  1933, the respondent began to practice as 
an attorney and counselor a t  lam in the courts of this State, at ilshe- 
ville, K. C., and has since continued to practice. While there was 
evidence from reputable members of the bar of Asheville tending to 
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show that his professional conduct. in Asheville has been under suspicion, 
there was no competent evidence offered to the committee to justify a 
finding that the respondent has been guilty of unprofessional conduct 
during his practice at  Asheville. 

"The members of the committee are not agreed as to whether or not the 
respondent practiced a fraud on the Supreme Court of North Carolina 
or on the Chief Justice and Associate Justices of said Court, by failing 
to disclose to said Court or to the said Chief Justice and Associate 
Justices the fact that prior to his application for license to practice law 
in the State of North Carolina, he had been disbarred 3y the courts of 
the State of Pennsylvania, a majority of the committee, namely, two 
members thereof, being of the opinion that the respondent was under 
the duty to disclose such fact, and that its concealment amounted to 
fraud, and a minority, namely, one member thereof, being of the opinion 
that there was no duty upon the respondent to disclose said fact, and 
that therefore the failure to disclose the fact of his disbarment does not 
constitute fraud. 

"On the facts found by the committee and set out in this report, the 
committee concludes that the respondent Harry A. Gorson is not a suit- 
able person to practice law in the State of North Carolina, and there- 
fore recommends that the license issued heretofore to him by the Su- 
preme Court of North Carolina to practice as an attorney and-counselor 
at  law in the courts of this State, be revoked, that he be disbarred, and 
that his name be stricken from the roll of attorneys in the Supreme 
Court and other courts of this State. 

"The committee makes the foregoing recommendatiorls, unanimously, 
on the ground that the committee is of the unanimous opinion that the 
defendant Harry A. Gorson practiced a fraud on the Supreme Court of 
North Carolina. and on the Chief Justice and Associate Justices of said 
Court, which resulted in his securing his license to p ra t i ce  law in the 
State of North Carolina, when he filed with said Court, as a compli- 
ance with its rules, his proficiency certificate containing a false and 
fraudulent statement to the effect that he had studied law in the Ashe- 
ville University Law School for two years. 

"The majority of the committee is also of the opinion that the re- 
spondent Harry A. Gorson further practiced a fraud on the Supreme 
Court of North Carolina, which resulted in his procuring his license, 
when he failed to disclose to said Court, or to the Chief Justice and 
Associate Justices of said Court, prior to his examination, the fact that 
he had been disbarred by the courts of the State of Pennsylvania. 

'(A minority of the committee, namely, the third member thereof, is of 
the opinion that the only fraud practiced upon the Supreme Court of 
North Carolina by the respondent was the filing of the false proficiency 
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certificate as found by the committee, the said third member of the com- 
mittee being of the opinion that there was no duty on the part of the 
respondent to disclose to the Supreme Court of North Carolina, or to 
the Chief Justice and Associate Justices of said Court, the fact of his 
previous disbarment by the courts of the State of Pennsylvania. 

"This 12  April, 1935. 
E. F. WATSON, 
W. R. CHAMBERS, 
S. J. ERVIK, JR." 

After the report of the committee had been filed in the Supreme 
Court, and while i t  was pending in  said Court, the respondent requested 
the Court to allow him the privilege of presenting oral arguments in  
support of his contention that the Court should not approve the findings 
of fact contained in the report, or act i n  accordance with the recom- 
mendations of the committee, and that on all the facts shown by the 
record the Court should deny the motion of the Attorney-General that 
his license be revoked, and that he be disbarred, and should dismiss the 
proceeding. 

This request was granted, and thereafter the proceeding was heard on 
oral arguments and printed briefs by counsel for the Attorney-General 
and for the respondent. 

Attorney-General Seawell and Assistant Attorneys-General Aiken and 
Bruton for fhe relator. 

J .  Will Pless for respondent. 

COXXOR, J. Two questions manifestly of grave importance to the 
people of this State as well as to the members of the bar of this State 
are presented by the record in this proceeding: 

1. H a s  this Court the power to revoke a license to practice law in 
this State which this Court has issued under statutory authority and in 
accordance with its Rules, on the ground: 

( a )  That at  the time he applied for the license the licensee fraudu- 
lently concealed from this Court the fact that he had been disbarred by 
the courts of another state in which he had been duly licensed to practice 
lan-, on the finding by the courts of said State that the applicant had 
been guilty of unprofessional conduct in his relations to his clients in- 
volving moral turpitude; or, 

( b )  That  at  the time he applied for the license the licensee falsely 
and fraudulently represented to this Court that he had studied law in a 
law school in this State for two years, and had thereby qualified himyelf 
to take the examination by the Chief Justice and Associate Justices of 
this Court, as prescribed by statutes and Rules of this Court in force at  
the time of his application for the license? 
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2. I f  th i s  Cour t  has  the power to  revoke the  license on  either ground, 
ought  tlie power to  be exercised by  the  Cour t  on the  facts  found by  the 
committee of the  bar, and  approved by  t h e  Court  i n  the  instalit case? 

W e  al-e of opinion, and  so liold, tha t  both questions must  be answered 
i n  tllc affirmative. T h i s  Cour t  has  t h e  inherent  i loner  to revoke a 
licc~isc to practice l aw i n  this State ,  n h c r e  such liceiis~: was issued by 
tliis Court,  a ~ i d  i ts  issuance n a s  procured by the f raudul (wt  conceal- 
ment, o r  by the falsc and  frauclulent r e p r c s ~ n t a t i o n  by  111e npplicxnt of 
a fact  n h i c h  was mnnifcstly mater ial  to the issuance of t h e  liccme. I n  
proper cases, i t  is t h e  d u t y  of this Court,  and  this  C c u r t  will always 
exercise this  power and  t l ~ e r e b y  assure tlie pcople of this S ta tc  and the 
rnemblw of the  bar, t h a t  licelisccs who ha1 e f r a u d u l ~ n l  l y  ob ta i~ icd  the 
privilege of practicing law i n  this  S ta te  shall not c ~ i j o ; ~  such privilege 
when t h e  f r a u d  has  been disclosed to this  Court.  as  i n  the instant  case. 

I t  is therefore ordered tha t  the  license to practice law i11 this S t a t e  
which was  issued by tliid Court  to the  respondent I-Iariy A.  Gorson on 
2 1  August,  1933, be and the snme is  lierehy reyolied, t h a t  said license 
be surrendered by the  said H a r r y  A. Gorson, upon clemrind, to the clerk 
of this  Court  f o r  cancellation, a ~ i d  tha t  the llame of tlw said H a r r y  -1. 
Gorson be striclrcii f r o m  the roll of licensed attorneys a id cou~lselors a t  
l aw of this State .  

T h e  motion of the -1ttoriiey-Geiieral i n  this proccediug is  
Allowed. 

UEVIS, J., took iio p a r t  ill tlie consideration or decision of tliis case. 

J. E. ETHERIDGE v. ATLASTIC COAST LISE RAILROAD COJIPAKP. 

(Filed 22 January, 1936.) 

1. Jlaster  and Scr ran t  1.; c-Whether more than  reasonable time elapsed 
betwcen promise t o  furnish goggles and injury held :€or .jury. 

Thc evidence tlisclosed tliat plaintiff employee, while 2ngaged ill scrap- 
iug rust from n bridge in tlict pclrformnnce of liis duties : n  iliterstute coni- 
mcrcc, \\-:IS injnrccl \rlien :I 11icce of  rust flew in his ('ye, tliat l~lniiitift' 
u~idcrstood t l ~ c  li:~znrds of tlie work, xlid sonie t ~ v o  ~.\.eclis before the 
injnry had aslied his foreman to furnish him goggles for the worli. and 
that the foreninn had promised to do so as  soon as possible. IIeld: 
N'hetlit~r more than n rensonnble time clnl~sed bet\\-ecn the promise ant1 
tlic. injury :~ncl ~vlietlicr the work was so intri~isically dangerous and 
injury so imn~inelit that a reasonably prudent man would not have relied 
upon tlie promise and co~ltiiiued in the employment are questions for the 
jury under the evidence, the rule being that an employt?e may rely upon 
such promise for a reasonable time if the danger is  not so imminent that 
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tha t  a rcasonnhly prudent man  wiruld not rely thereon, and tha t  during 
such t ime the  employer iml~liedly agrees to assume the  risk, and t h a t  
wha t  is  a reasonable t ime under the circumstances is  ordinarily a ques- 
tion for  the  jury. 

2. Same- 
Under the  Federal  rule, assumption of risk is  a complcte bar  to recov- 

ery  by nn employee under t he  Employers' Liahil i tr  Act. 

3. Same-\Vhere e n l p l o ~ e r  proniises t o  r emedy  defect ,  it i s  competent  t o  
aqk c m ~ p l o & c ~  n h e t h e r  he re l ied  o n  promise.  

Plaintiff enil~loyee tcstifietl tha t ,  aware  of the  darlger inherent i n  the  
norlc of s c r : ~ ~ i n g  rus t  f rom n bridge preparatory to painting i t ,  he  asked 
his foreman for goggles, ant1 tha t  the  foreman l~romised to furnish same 
:IS  soon ils 1iossilil~. tha t  11e resomet1 work ant1 n-as injured a l ~ o u t  two 
weeks tlicrc>nftc~r \\-hen a p i t w  of rus t  flew in his eye. On cross-c~\-:r~uina- 
tion 11l:rintiff cml)loyee was  :~sl;etl wlletl~er 11t. thought 11c \ro11ld cct the  
goq,gIcs arid 111:lintiff's olijection to the  question m s  sustained, and defend- 
au t  c ~ s c c ~ l ~ t c ~ l .  Held:  I ) e f e ~ ~ d a n t ' s  t>xcr~)tion must be sustninetl, the  ques- 
ti011 being competent on the  i s s w  of \rliether l~laintiff emplogee cwt inued  
to \ ~ o r l i  in reliance on the promise to furnish goggles. 

4. Appeal and E r r o r  J e-Record need  n o t  show w h a t  tes t imony mould  
h a v e  been  w h e n  ques t ion  i s  a sked  adve r sa ry  wi tness  o n  cross-examina- 
t ion.  

The general rule t ha t  the  record nlust show \vhat the niiswer or testi- 
mony of a witness \\.auld have been in order for a n  exception to t he  
esclnsion of tlw tcstimcrny to be consitlered on nppe:ll, dors not apply 
~vl ic l~~e tllc question is  aslied on cross-csaminntion of a n  adrersilry ancl 
hostile witness. 

DEIIS. J., took no par t  in the  considerntion or deciqion of this case. 

STACY. C. J., concurs. 

, ~ P I J E A L  by defendant from Snzal?, J . ,  and a jury, at Sovemher Term, 
1934, of HALIPAX. New trial. 

This is an action for actioiiable negligence, brought hy plaintiff 
against defendant, alleging damage. The complaint is as follows: 

"That the defendant is and n-as at the times herein complained of a 
corporation duly chartered accortliug to l a w  and operating a railroad 
through the State of Sort11 Carolina. 

"That 011 1 2  February, 1031, the plaintiff n.as in the employment of the 
defend:mt ah a painter and on said d a y  was, as directed by his foreinan, 
preparing a hridge oxer Black Creek, near Castle H a p c ,  S. C., to paint 
t h e  s ame .  

"That while engaged in scraping the rust from said hridge of d e f e d -  
ant, a piece of rust flew from said bridge illto the left eye of plaintiff 
arid put the same out. 

"That it 15-as the duty of the drfcndunt in the exercise of ordinary care 
to furnish the plaintiff n i t h  goggles to piotect his exes from flying rust 
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when the same was scraped from the iron or steel surface of the bridge 
preparatory to painting. 

"That the plaintiff requested the defendant to furnish him with goggles 
to protect his eyes against rusty steel chips, and the defendant promised 
to furnish them. 

"That the plaintiff continued to work for the defendant, relying upon 
the promise of his superior to furnish him with goggles. 

"That it was dangerous, as was well known to the defendant, to scrape 
the rust from the iron or steel without the aid of goggles. 

"That the plaintiff, by reason of the negligence above set out, com- 
pletely lost his left eye and suffered on account of the injury received 
great physical and mental pain, and has been permanently damaged 
thereby. 

"That the plaintiff, by reason 01 the negligence of the defendant as 
herein set out, has been damaged a large amount, to wit: The sum of 
$5,000. 

"Wherefore, plaintiff demands judgment of the defendinnt for the sum 
of $5,000, and costs.'' 

I n  its answer the defendant denies the material allegations of the 
complaint, and alleges: "That, at the time of the matters and things 
alleged in the complaint, plaintiff and defendant were hoth engaged in 
interstate commerce." 

The defendant, further answering, alleges: "That the bridge, which 
plaintiff declares he was engaged in scraping for the purpose of repaint- 
ing, is on defendant company's main line between Wilmington, N. C., 
and Richmond, Va., and is daily used in interstate carriage of freight 
and passengers on trains operating between Wilmington, N. C., and 
Richmond, Va. That plaintiff and defendant were, therefore, each and 
both engaged in interstate commerce at  the time of the alleged injury 
and hurt. That plaintiff was an experienced bridge painter and per- 
fectly familiar with the various duties and requirements of his job, 
especially with the need of scraping or removing rust from iron or steel 
structures before painting them. That, in hiring himself to or taking 
employment with the defendant as a bridge painter he assumed all the 
usual and ordinary risks incident to his employment, of which the 
matter complained of was one. Defendant alleges that it has not vio- 
lated any statute enacted for the safety of its said emp10,yee that in any 
wise contributed to the plaintiff's alleged injury, and pleads the plain- 
tiff's assumption of risk in bar of his recovery herein. Wherefore, de- 
fendant priys judgment that i t  be allowed to go hence without day and 
have of the plaintiff its cost." 

The issues submitted to the jury and their answers thereto were as 
follows : 
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"1. Was plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? Answer : 'Yes.' 

"2. Did the plaintiff assume the risk of his injury? Answer: 'No.' 
"3. What damages, if any, is plaintiff entitled to recover from the 

defendant ? Answer : '$4,500.' 
('4. Were plaintiff and defendant engaged in interstate commerce at 

the time of the injury complained of in the complaint? Answer : 'Yes.' " 
Judgment was rendered on the verdict. The defendant made numer- 

ous exceptions and assignments of error and appealed to the Supreme 
Court. The necessary facts will be set forth in the opinion. 

J .  T .  Maddrey and George Cy. Green for plaintiff. 
Thos. W. Davis, Spruill & Spruill, and V. E. Phelps for defendant. 

CLARKSON, J. This case has heretofore been before this Court- 
Etheridge v.  R. R. ,  206 N .  C., 657. Brogden, J., speaking for the Court, 
at p. 659, said: "What duty does the law impose upon an employer with 
respect to furnishing particular tools or appliances to a workman in 
performing particular types of work? . . . This case is built upon 
the theory that i t  was the duty of the defendant in the exercise of 
ordinary care to furnish goggles to the plaintiff. The leading goggle 
cases in this State are: Whitt v. Rand, 187 N. C., 805, 123 S. E., 54; 
Jefferson v. Raleigh, 194 N .  C., 479, 140 S. E., 76." A new trial was 
granted on the ground (pp. 659-670) : "The second question of law 
invol~ed presents the familiar principle of the competency of evidence 
of similar injuries or occurrences. . . . The testimony of witness 
Keeter discloses neither the substantial identity of circumstances nor 
proximity of time which the law contemplates, and consequently such 
testimony should have been excluded." 

There was evidence by the plaintiff that about two weeks before his 
injury he asked the foreman for goggles and was promised that he would 
get them as soon as he could. The plaintiff was corroborated by a 
fellow worker. The foreman, T. E .  Thompson, testifying for the de- 
fendant, denied making any such promise, but stated, "If Etheridge 
had had these goggles at the time the steel particle or rust flew in his 
eye I do not suppose it could have gotten in his eye." The evidence 
was conflicting, but sufficient to go to the jury, unless the plaintiff 
assumed the risk of injury in a hazardous employment. The rule under 
the Federal Liability Act has been well stated in Seaboard v. Ilorton, 
233 U. S., 492 (504-505) (which was quoted by the learned judge below 
in his charge to the jury), as follows: "When the employee does know 
of the defect, and appreciates the risk that is attributable to it, then if 
he continues in the employment, without objection, or without obtaining 
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from the employer or his representative an assurance ' h a t  the defect 
will be remedied, the employee assumes the risk, even ihough i t  arise 
out of the master's breach of duty. I f ,  however, there is a promise of 
reparation, then during such time as may be reasonably required for its 
performance or until the particular time specified for its performance, 
the employee relying upon the promise does not assume the risk, unless 
a t  least the danger be so imminent that  no ordinarily prudent man 
under ihe  circumstances would rely upon such a promise.'' 

I t  was for the jury to say whether or not there was a promise made 
by the defendant and relied upon by the plaintiff, and if so, whether or 
not the time specified by the plaintiff as "around two bveeks before I 
got hurt" was so remote as to take it out of the classification of a 
'(reasonable time" for its performance, and if not, whether the nature of 
the plaintiff's work was of such a kind that no ordinarily prudent man 
would regard the danger as so imminent as tb refuse to reiy upon such 
a promise. The learned judge below amply and fully instructed the 
jury upon these points, presenting all phases of the que:,tions involved. 
I n  a case strikingly similar in facts to this one (;lnder:;on v. Fielding 
[Minn.], 90 S. W., 357), i t  was held that  what is a reasonable time, in 
such a case, is, ('as a general rule, a question of fact.'' The  plaintiff i n  
that  case was engaged in painting a high bridge across the Mississippi, 
and his work required him to be suspended 160 feet above the water, 
and while so suspended he fell and sustained serious p2rsonal injury. 
I t  was in evidence that  the plaintiff objected to the use of a single hook, 
~ i t h o u t  swivel or double hook to  prevent the block from unhooking and 
falling, that  thereupon the defendant's superintendent promised to fur-  
nish for his use a safe tackle and block with double hooks; that  he 
relied upon such promise and proceeded to use with due care the block 
and hook so furnished, and continued to work for two weeks before his 
fall and in jury  from the defective appliance. The  first promise was two 
weelis and repeated afterwards. I t  was held that  a servant is not 
chargeable with the assumption of risk or with contribu-ory negligence 
as a matter of law by continuing to use for a reasonable lime a machine 
or appliance which he linows to  be unsafe, and apprecic.tes the risk of 
using it, where he has complained of it, and the master has promised 
to remedy the defect, unless the appreciated danger is so imminent that  
a man of ordinary prudence would refuse to longer use it unless it mas 
made safe. I n  this case i t  was held that  "A reasonable time within the 
meaning of this rule is any period which does not preclude all reason- 
able expectations that  the promise may be kept." After reviewing the 
evidence, i n  the light of this rule, the Court continued: 'We are of the 
opinion that  whether the defendant continued to use the defective block 
and hook lorlger than a reasonable time, and whether the danger of 
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using it was so imminent that  no man of ordinary prudence would con- 
tinue to use it in reliance on the defendant's rrr&ise to remedy the 
defect, mas, upon the evidence, not a question of law, but one of fact 
which >\-as properly submitted to the jury." 

T h i l e  i t  is a maxini of English law that "how long a 'reasonable time' 
ought to be is not defined in la-rv, but i s  left with the discretion of the 
judge" (Coke Litt.  50), this applies only nhere the facts are admitted. 
or clearly proved, and "Where the question of reasonablc timc is a 
debatabIe one, it must be referred to the jury for decision." IIoi'cp, J., 
i n  H o l d e n  v. R o y a l l ,  169 K. C., 676 (678), said:  "And, in this State, 
authority is to the effect that, where this question of reasonablc tiine is  
a debatable one, i t  must be referred to the jury for decision. ( ' laus  0 .  

Lee ,  140 N .  C., 5.32; Blaloclc a.  C l a r k ,  137 K. C., p. 1-10;" Colt  v. Xim- 
ball, 190 N.  C., 169 (173-4) ; X a s o n  1;. dnrlrcws, 192 S. C., 135, 137. 

" T h y  is not the servant entitled to recovcr upon that ground, e~it lrcly 
i r respect i~e  of the ordinary issue of negligence I To  an action npon 
breach of express contract, contributory negligence is no defense. I f  
the master expressly promises to 'take all the risks,' the servant may 
recoJer upon this promise. no matter how obvious the risk may be." 
Shearmmi 6: Redfield on the Law of Xegligcnce ((it11 Ed . ) ,  TTol. 1, see. 
213, p. 616. 

As was said in Xwif t  U. O'Se i l l ,  157 Ill., 337, 58 N. E., 416 (417) : 
"By the promise of the master a new relation is creatctl het~vecn llim 
and the e&ployee whereby the master impliedly agrees that the servant 
shall not be held to have assumed the risk for a reasonable time follow- 
ing his promice." Again, i t  has been said in dlt?)zun 1;. h ' t l l z~a l )  Xfg. 
Co., 10-1. N. Y .  S., 3-1.9 (3.30) : "The promise of the foreman to repair 
the machine, made to the plaintiff to induce him to continue work 
thereon, conctituted a contract on the part of the employer to assume 
the risk, and relieved the servant therefro~n." 

I t  must be borne in nlind that under the Federal rule the assumption 
of risk bars recovery. Plaintiff teitified: "I asked Mr.  Thompson, the 
foreman, for goggles when we were a t  TTallace, around t ~ i - o  weeks before 
I got hurt. H e  said he mould gct them for me as soon as he could. I 
kept on ~vorking relying upon the promise that  he n ould get tlic goggles. 
The accident to my  eye could not have happened if I had had on goggles. 
Q. T a s  i t  dangerous to do the class of work you m r e  in s t ruc td  to do 
n ithout the aid of goggles ? -1nswer: Yes. 13- goggles I mean glasses 
substantially like the ones I haye in  my  hand. With goggles of this 
type I could not have gotten the steel particle in my eye." Plaiutiff's 
contention n a s  that he was relying on this promise. On cross-examina- 
tion of plaintiff, the record discloses he testified : "This case has been 
tried twice before. I disreniembw whether I testified in my cross- 
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examination before that I did not think I would get the goggles when 
I asked for them. I t  did not look like I was going tc get them. Q. 
You did not think you would get them?" The plaintiff objected to this 
question. The court below sustained the objection, and defendant ex- 
cepted and assigned error. We think this exception and assignment of 
error must be sustained. 

I f  plaintiff did not think he would get the goggles it was some evi- 
dence for the jury to consider that he assumed the risk of the injury 
and could not recover of defendant. We think the exclusion prejudicial 
to defendant. To  be sure it was on cross-examination, and defendant 
did not offer to show what plaintiff's answer would be. 

I n  State v. Nartino, 192 Pac., 507 (509) (N. Mex.), ii is said: "It is 
further to be noted that this witness was asked this question upon cross- 
examination, and counsel for appellant were not charged with knowledge 
of what the answer of the witness would be. H e  was not appellant's 
witness. Counsel for appellant, therefore, would not be expected to be 
able to state to the court what the witness wcjuld answei-. Under such 
circumstances the rule requiring a statement by counsel, advising the 
court of the nature of the testimony which witness would give, has no 
application. 3 C. J. ,  Appeal and Error, secs. $36, 737." 

Ordinarily, the general rule that the record must shorn what the 
answer or testimony would have been does not apply under the facts here 
disclosed. I n  3 Corpus Juris, Title "Appeal and Errol.," see. 737, p. 
827, it is said: "Nor does the general rule apply to a question asked 
upon the cross-examination of a witness called by his adversary." 

Upon examination, we have been unable to find in North Carolina, in 
applying the general rule, where the question was asked on cross- 
examination of an adversary and hostile witness. The decision in the 
X a r t i n o  case, supra, seems to be the "logic of the situation." 

For the reasons given, there must be a 
New trial. 

DEVIN, J., took no part in the consideration or decision of this case. 

STACY, C. J., concurs that the judgment ought not to stand, and is 
further of opinion that upon the present record, which is different from 
the record on the first trial, the exception to the refusal to nonsuit should 
be sustained. 
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R. J. TUCKER v. G. F. ALMOND AND WIFE, LESTA ALMOND. 

(Filed 22 January, 1936.) 

1. Executors and Administrators D f :  Judgments  H +Ordinarily, judg- 
ment  against representative is not  a lien on  lands of estate. 

A judgment against a n  executor or administrator in his representative 
capacity merely establishes the debt sued on and does not constitute a 
lien upon the lands of the estate, in the absence of a stipulation 
in the judgment to the contrary, until leave of court is granted for execu- 
tion for failure of the representative to pay the ratable part of such judg- 
ment. N. C. Code, 131, 132, 166. 

2. Deeds C h-Judgments against personal representative held no t  lien on 
lands i n  violation of warranty against encumbrances. 

A warranty deed was not registered until several years after the death 
of the grantor, during which time several judgments were obtained 
agaiust the personal representative of the grantor. The grantee in the 
deed sold same after the judgments had been docketed to a purchaser for 
value by warranty deed. The purchaser instituted this action against 
his grantor, contending that the judgments against the estate of the 
original grantor constituted a lien on the land in violation of the warranty 
against encumbrances. Held: Under the provisions of statutes, N. C. 
Code, 131, 132, 166, the judgments did not constitute a lien on the land in 
violation of the warranty against encumbrances. 

APPEAL by defendants f r o m  McElroy, J., a t  October Civil Term, 1935, 
of STAKLY. Reversed. 

T h i s  i s  a controversy without  action, as  follows: 
"Pursuan t  to  section 626 of N o r t h  Carolina Consolidated Statutes, 

plaintiff and  defendants respectively submit  t o  the court the  following 
agreed facts  a s  a controversy without action, and  p r a y  a n  adjudication 
thereupon : 

"I. T h a t  plaintiff and  defendants a r e  residents of S t a n l y  County, 
N o r t h  Carolina. 

"2. T h a t  on 7 September, 1922, G. D. T r o u t m a n  and  wife, hf. A. 
Troutman,  sold to  G. F. Almond t h e  lands hereinafter  described f o r  
$1,250, a n d  the  same da te  executed, acknowledged, a n d  delivered to 
the  said G. F. Almond a war ran ty  deed t o  said l a n d :  ' I t  being lots Nos. 
128-130-132 in "West End," in the  suburb of the  town of Albemarle, 
a s  shown by blue pr in t  made  by E. hl. Eutsler  Engineering Company 
showing the  subdivision No.  2 of the  lands contained within the bounda- 
ries of a deed of conveyance made  by  R. L. Lowder a n d  wife, 0. B. 
Lowder, to George D. Troutman,  under  d a t e  of 1 May,  1920, a s  re- 
corded i n  the  register's office of S tan ly  County, i n  Book No. 62, on page 
223, etc., said blue pr in t  o r  m a p  being recorded i n  the office of the 
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registc.r of deeds of Stanly County, in Book KO. 1 of N a p s  or Plots, on 
page 225.' 

'-3. Tliat G. D. Troutman died intestate on 19 ,Ipril, 1928, and Mrs. 
31. -1. Troutman duly qualified as administratrix of the estate of G. D. 
Troutman. deccasetl, on 21 April. 1928, as d l  appear by reference to 
Book of Administrators S o .  2, page $3, in the office of the clerk of the 
Superior Court for Stanly County;  that  subsequently thereto, to wit, 
19 January,  1920, D. S. Lippard duly qualified as  administrator d e  b o n k  
1201~ of the estate of G. I). Troutman, deceased, as will appear from 
Book of *Itlnlinlstrntors S o .  2, page 108, in the office of the clerk of the 
Superior Court for Stanly County. 

"4. That  on 20 July, 1928, the First  Sa t ional  Bank of Albemarle 
obtained a judgmcnt in the county court of Stanly County against 
W. R. Cranford, J. C. Bostain, T .  R. Burlc>son, and 311's. 31. ,I. Trout- 
man, administratrix of the estate of G. 11. Troutmaii, deceased, for 
$337, together nit11 interest thereon from 16 September, 1925, less a 
$40 credit as of 8 July,  1925, and the cost of the court to wit, $16.70; 
that srtid judgmcnt was doclieted in the office of the clerk of the Superior 
Court for Stanly County on 20 July,  1928, in Judgmcllt Book S o .  6, 
page 69;  that thereafter, to n i t ,  24 July,  1928, there was, paid upon said 
judgn~ent $122.01; that  tlie balance of said judgment is now due and 
unpaill. 

" 3 .  That  C. I{. Crook obtained judgment against Mrs. 31. A. Trout- 
man, atlniinistrntris of the estate of G. D. Troutman, in the Superior 
Court for Stanly County a t  tlie October Term, 1928, of Superior Court 
for Stanly Couat~- ,  for $220, and interest from 1 September, 1926, ant1 
for the cost of the action, to wit, $29.83; that said judgment was dock- 
eted on 8 October, 1928, i n  the office of the clerk of the Superior Court 
for Stanly County, in Judgment Book KO.  6, page 76;  that  thereafter, 
to wit, 11 January ,  1930, ~ T Y O  paynic~its liere made upor, said judgment, 
to wit, $124.68 and $43.09, but the balanre of said judgment is now 
due and unpaid. 

"6. That  tlie Stanly Bank and Trust  Company obtained judgment 
against D. S. Lippard, administrator d e  bonis n o n  of t h ~  estate of G. D. 
Trout~iian,  decea~ecl, a l ~ d  R. L. Brown, in the Superior Court of Stanly 
County on 22 September, 1930, for $840, and interest f ~ o m  31 October, 
1929, subject to a credit of $181.14 as of 1 November. 1929, and cost, 
to wit, $lO.GO; that said judgment was docketed on 11 July,  1931, in 
the office of the clerk of the Superior Court for Stanly County in Judg- 
ment Book S o .  8, page 17, and the entire judgment is now due, subject 
to tlie payments above enumerated. 

' $ 7 .  That  tlie 13ank of Badin obtained judgment agairst  J. 11. Boyett 
and D. S. Lippard, adnlinistrator de  boms non  of the estate of G. D. 
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Troutman, deceased, in the Superior Court for Stanly County on 7 
September, 10.31, for $723, :111d interest from 15 July,  1930, and the 
cost, to wit, $11.83; that said judgment mas docketed 10 September, 
1931, in the office of the clcrk of tlic Superior Court for Stanly County, 
in Judgment Book KO. 8, page 2 2 ;  that tlie e n t ~ r c  judgment, interest, 
and cost is noJv due and unpaid. 
"8. That  tlie personal property belonging to the estate of G. D. 

Troutman, deccased, was insufficierit to pay all indebtedness outstanding 
and due by said estate. 

"9. That  all of the real property beloltg~~ig to G. D. Troutman or to 
the estate of G. D .  Troutman, decc ased, unless the realty described in 
paragraph 3 be considered as property of the said G. D. Troutman or 
of the estate of the said G. D. T rou tmm,  deceased, and may be sub- 
jected to the payment of thc judgn~ents referred to  l r i  paragraph. 4, >, 
6, and i, has becu sold to make a s &  to pa! the debt, of the cstate of 
the said G. D. Troutman, and the proceeds d e r i ~ e d  from s a ~ d  sales have 
been applied to tlie payment of the dcbts of said estate, and I). S. Lip- 
pard, adn~inistrator ile bonis  non of the estate of G. I). Troutman, de- 
ceased, filed his filial account and bettlcmellt as said n th in is t ra tor  in the 
office of the clerli of the Superior Court for Stauly ('olmty on 26 -1pri1, 
1930, and said account and settlement is recorded in Record of Settle- 
ments S o .  7, page 562, but said report of said administrator \\as never 
approved and coilfirmed until 10 October, 1935, but J. A. Little. clerli 
of the Superior Court for Stanly County, has stated that he has kno~vn 
no reason why said report, account, and qettleme~tt slioultl not have been 
a l~prova l  and confirmed on the datr. it  n a s  filed, to n i t .  26 A'ipr~l, 1930. 

"10. That  on 23 May, 1933, G. F. Almond and nife,  Lesta Almond, 
sold R. J .  Tupkcr the land described in paragraph 2 for $800 and 011 

snrrie date executed and d e l ~ ~ e r e d  to the s:ud R. J. Tuckcr n narranty  
deed thcrcfor : that iald tlecd n a% 13roperly probated and recortletl in t h e  
office of the reg~ster  of clcetls for Stanly County on 23 May, 1033, ill 
Book of Deeds S o .  99, page 296. 

"11. That  h e t ~ ~ e e l ~  i September, 1922, and 23 x a y ,  1935. G. F. ,llmontl 
n a s  in continuous and u~iinterrupted possession of the land described 
in paragraph 2 under mid by r l r tue  of the deed tllerei~l referred to. 

"12. That in said deed executed by the said G. F. _llmonrl and n i f e  to  
R. J. Tucker. the said A l ~ n o r ~ d  and n i f e  corcnanted with plnintif'f that 
said land n a s  'free from all encumbrances.' 

"13. That  tlie deed esecuted by G. D.  Troutman and ~ ~ i f e ,  M. -1. 
Troutman. to G. I?. illn~ontl, dated T September, 1922, probated 5 June,  
1035, n a s  recorded in the office of the rcgister of deeds for Stanly 
County on 6 June,  1035, in Deed Book 100, page 30. 
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"14. That  a t  the time of the execution, delivery, and recordation of 
the deed executed by the said G. 3'. Almond and wife to R. J. Tucker, 
and a t  the time of the recordation of the deed from (G. D. Troutman 
and wife to G. F. Almond, all of the above referred to judgments were 
outstanding, and were properly recorded in the office of' the clerk of the 
Superior Court for Stanly County, as alleged. 

"15. That  plaintiff contends that  where a grantor miide a conveyance 
of land on 7 September, 1922, and died 19 April, 1923, which convey- 
ance was recorded 5 June, 1935, that  judgments obtained against the 
administrator of the said grantor's estate prior to the recordation of 
said deed are encumbrances against said land which was conveyed by the 
grantee of the intestate to plaintiff on 23 May, 1935. Defendant denies 
that  said judgments are encumbrances against said land. Plaintiff con- 
tends that he  should recover of the defendants the a m m n t  of the pur- 
chase price as' damages. Defendant contends that  saiS judgments are 
not encumbrances against said land and, therefore, pkintiff should re- 
cover nothing of defendants. 

"Respectfully agreed to and submitted by R. J. Tucker, plaintiff, and 
Lesta Almond and G. F. Almond, defendants. Morton 8: Smith, attor- 
neys for plaintiff, and W. E .  Bogle, attorney for defendmts. 

"SORTH CAROLINA-STAKLY COUKTY. 
"R. J. Tucker, plaintiff, and G. F. Almond and wife, Lesta Almond, 

defendants, each being duly sworn, say that the contrwersy above set 
out is  a real one, and that  this proceeding is instituted in good fai th to 
determine the rights of the parties thereto. R. J. Tucker, plaintiff. 
G. F. Almond and Lesta Almond, defendants. 

"Sworn to and subscribed before me, this 10 October, 1935. Lenna J. 
Rowland, Notary Public. (Seal.) M y  commission expires 29 October, 
1936." 

The judgment in the court below is as follows: 
"This controversy without action, coming on to be heard a t  the Octo- 

ber Term, 1935, of the Superior Court of Stanly County, before his 
Honor, P. A. McElroy, and being heard upon the agreed statement of 
facts, and it appearing to the court, and the court being of the opinion, 
that the judgments referred to and set out in said statement of facts of 
the controversy without action are encun~brances against the land therein 
described, and that  the amount of said judgments exceeds the purchase 
price of $800 paid for said land by the plaintiff grantee: 

"It is therefore ordered, adjudged, and decreed that said judgments 
be and the same are hereby declared encumbrances against the land de- 
scribed in the facts of the controversy without action, and that  the plain- 
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tiff recover of the defendants the sum of $800, together with interest 
thereon from the date of the conveyance by the said F. G. Almond and 
wife, Lesta Almond, to R. J. Tucker, and that  said defendants be taxed 
with the cost of this action. P. A. 3fcElroy, Judge presiding." 

The only exception and assignment of error made by defendants was 
to the signing of the judgment set out in the record. 

X o r t o n  d Smith f o r  plaintiff. 
TIr.  E .  B o g l e  f o r  d e f e n d a n t s .  

C L A R K S ~ K ,  J. The question involved : Do judgments entered against 
administrators, as set out i n  the agreed statement of facts, create an 
encumbrance on land conveyed by deed prior to his death, when deed is 
not recorded until after the judgments are docketed against the admin- 
istrator? We do not think the judgments against the administrator, 
under the facts and circumstances of this case, were encumbrances 
against the land in controversy. 

I n  the agreed facts, section 12, is the following: "That in said deed 
executed by the said G. F. Almond and n i f e  to R. J. Tucker, the said 
-\lmond arid wife covenanted with plaintiff that said land was 'free from 
all encumbrances.' " 

Black's Law Dictionary (3d Ed.) ,  p. 947-Encumbrance, see Incum- 
brance-citing a ~vealth of authorities, says: '(*\ny right to or interest 
in land which may subsist i n  another to  the diminution of its value, but 
consistent with the passing of the fee. . . . A claim, lien, charge, or 
liability attached to and binding real property. . . . An encum- 
brance may be a mortgage; a judgment lien; an inchoate right of dower; 
a mechanic's l ien;  a lease; a restriction in deed; encroachment of a 
building; an easement or right of way; accrued and unpaid taxes; the 
statutory right of redemption. . . . Incumbrancer-The holder of " - 
an incumbrance, e.g., a mortgage, on the estate of another." 

I n  7 R. C. L. (Covenants), part see. 48, p. 1134, is  the following: 
"The contract to convey free from encumbrances ordinarily has refer- 
ence to encumbrances of liens actually existing when the contract i r  
executed, or thereafter created, or suffered by the act or default of the 
vendor." Sec. 31, pp. 1136-7: "Encurnbrnnces within the meaning of 
the covenant against elicumhraiices include such interests therein or 
burdens as the fo l lming :  A paramount right in the lands, a valid 
tax or assessment; an attachment, judgment, or mechanic's lien; a lien 
of an  outstanding mortgage; a building restriction; and, as a general 
rule, that  great variety of rights or interests in land, comprehended 
under the general term 'easements.' " Hahn v. F l e t c h e r ,  189 N. C., 729 
(731)-a street assessment termed a statutory mortgage. 
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I n  Eafon v. Doub, 190 N.  C., 14, the facts are e n t i r ~ l y  different, the 
judgment liens had attached and execution had been issued. 

X. C. Code, 1935 ( U c h i e ) ,  see. 3309, in part, is as follows: "NO 
conrtyance of land, or contract to convey, or lease of land for more than 
three years shall be valid to pass any property, as aga ilst creditors or 
purclinscrs for a valuable consideration, from the donor, bargainor, or 
lessor but from registration tlierc~of within tlie'county where the land 
lies," etc. 

N. C. Code, supya, see. 131:  "KO judgment of any court against a 
p e r s o ~ a l  reepesentative sliall fix liim n i t h  assets, except a judgment of 
tlie judge or clerk, rendered as aforesaid, or the judgment of some appel- 
late court rel~dercd upon an appeal from such judgment. A11 other 
judgn~eilts sliall be held merely to ascertain the debt, unless the personal 
representative pleading expressly admits assets." 

An  absolute judgment against the representative neither fixes the 
defentlant with assets nor disturbs the order of adnlinistration. I t  
niere1;y ascertains the debt sued on. D m n  c. Barnes, 73 N.  C., 273, 277. 

S. C. Code, supra, see. 132 : "All executioils issued uoon the order or 
judgnlent of tlic judge or clerk, or of aiiy appellate court, against any 
persoiial represeiltative, rendered as aforesaid, shall *un against the 
goods :~nd chattels of tlic deceased, and if none, then against the goods 
and chattels, lands and tenements of the representative. And all such 
judgments docketed in aiiy county shall be a lien on the property for 
nliicli execution is adjudged as fully as if it  mere a<gainst liim per- 
sonally." 

N. C. Code, supra, see. 166: "An action may be brought by a creditor 
agaiiiit an esecutor, administrator, or collector on a demand at any 
time after it is due, but no execution shall issue agaiiist the executor, 
adrniiiistrator, or collector on a judgment therein agaiwt  him without 
leare of tlie court, upon notice of twenty days and upon proof that  the 
dcfeiitlalit has refused to pay such judgment its ra tabk part, and such 
judgment shall be a lien on the property of the defendant only from the 
time o f  such leave granted." (Italics ours.) 

The admitted facts show that  G. F. Almond paid $1,230 for the prop- 
erty in 1922 and sold it for $800 in 1935. The sale b< ,~  G. F. dl rno~id  
to R. J.  Tucker in 1933 was a bona fide sale for value. 'rhe whole trans- 
actioi~ Tvas in good fai th and for value. 

We do iiot tliink tlie judgments against the administrator a lien on 
tlie property in controversy, and the COT-enant in the deed "free from all 
cl~cuililrances" in tlie ordiiiary and common acceptai1t:e of the words 
does uot make the judgments encumbrances. 

Fol  the reasoiis given, the judgment of tlie Court below is 
R ~ T  ersed. 
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I x s u n . ~ a c ~  Co. v. DIAL. 

J I C T I ~ O P O L I T A S  L I F E  ISSUIIASCE ( 'OMPAST r .  P E T E R  DIAT.. JR..  a m  
\ V I ~ E ,  SARAH DIAL. A I D  RCTTIE  DIAL. 

(Filcd 22 January ,  l93G.) 

Trmsts C c :  Evidence  J +Evidence of condi t ional  de l ivery  of qu i t -  
c l a im  deed  he ld  competent  i n  g ran to r ' s  ac t ion  t o  es tabl ish  t ru s t .  

Tlie pleadings and fac ts  agreed in this case disclosed t h a t  lieirs a t  law 
owning c.ertnin 1:lnrls by inhc~ritnnce a s  tenants  i n  common. in order to 
l~nrti t ioli  the lantls b c t \ ~ e e n  tllc'rn, executed a quitclaim deed to their  
fbrother and cotcnaiit, t h a t  coiltrnry to  tlie recitals in the  quitclaim deed 
no coiisitleration was  paid tllcrefor, and t h a t  on the  same clay the  gr:~ntee 
in tllc cl11itcl:lini deed executed back to each of the  heirs a t  law, with the 
sole cscel~t ion  of defendant nl)l~ellcc. sc>liaratc t rac ts  agreed ulwn a s  tlieir 
r c s ~ ~ e c t i r e  shares  of the Iands, t ha t  the  grantee in the  quitclaim cleed re- 
taincd record title to  his pa r t  of tlie lands and t o  tlie pa r t  rllat, ullder the 
lxlrtition agreement, lie shonl(1 hart ,  tleeded to dcfendnilt ap~tellec a s  her  
s1i:lre of the  l a i ~ d s ,  the t rac ts  heing contiguous. The  grantee in tlic quit- 
clnim deed executed a deed of t ru s t  on the ~vliole t rac t  rettliried by liim. 
Ul)on dcf:iult in the l~ayinent  of the debt securcd by the  deed of trust ,  the  
trustee forcclost~l nncler i t s  terms, ant1 tlie rcntui qzte t r u s t  hid ill thc  
property for  the  amount of tlic debt, plus interest  and  taxes acIrnnc.etl, arid 
institntctl this action fo r  possession of the entire tract .  Defendant apgel- 
Ire .;ct up  the parti t ion a g r ( ~ w i ~ i i t  and souqlit to estalrlisll her title to 
orlo-li:~lf the tract .  c~laiming a 11nrol t ru s t  tlic,rein uilder the f t~c t s .  Tho 
g?anlee in the quitclaim deed filed :In?wer admit t ing  the  t ru s t  and nlleg- 
iiic t ha t  the t r ac t  agrrcd to Iw r c~~onreyc t l  to  defendant nplwllec n.ns 
i n i~ lud~c l  in the  deed of t ru s t  fry mistake. Held: Parol  eritlencc i s  corn- 
l v t en t  to establish the  condition;~l delivery of t he  quitclaim tlced by tle- 
fcntl:~nt ay)pc>llee under her  cliai~n of a resulting t ru s t  in t he  lands,  tlie 
rule t h a t  a grantor in a \ rar ranty  cleed may not set  u p  a par01 t rus t  i n  
his f a r o r  having no  application to the facts disclosed by the  record. 

Mortgages H in-Facts a d n i i t t t d  he ld  sufficient t o  sus t a in  finding t h a t  
p u r c l ~ a s c r  at sa l e  w a s  n o t  innocent  pu rchase r  f o r  va lue .  

Tlie pleadings and facts :~fireed in this case disclosed tha t  lieirs a t  law 
o\rriing certain lantls by inlieiitanc'c a s  tenants in common t,src.uted a 
quitclaim cleed to one of tlie heirs, their  cotenant, who in t u rn  clcedeil 
scy):lrate tracts back to cncli of the  heirs, except one, a s  their  respective 
shnrc~s of the lands,  the  l x~ r t i e s  seclting to partition the 1:lntls bv this 
means to save costs, thc quitclaim dccd bein:. supported hy no considera- 
tion, although i t  contained a rccital to tlie contrary.  The  grantee in the  
quitclaim deed retained rcvord title to the  par t  of the  lailds agreed upon 
a s  his share,  :ind the pnrt  agreed upon a s  the  share  of t he  heir, the  de- 
fendant appellee, to whom no recclnveyance \\.as maile. Defendant ap- 
pellee thereafter ~ l - cn t  in to  possession of the t rac t  agreed upon a s  he r  
sha re  of the  lands,  by building n house thrreon and  moving her daughter 
therein a s  her  tenant.  Tliercnftcr tlie grantee excutcd a deed of t rus t  on 
tlic entire t rac t  to whieli record title was  retained by liim, and  upon de- 
fault ,  t he  deed of t rus t  was  foreclosed and  the  land purchased a t  the  sale 
by the  cestui  que t r u s t  for  the  amount of the debt plus interest  and taxes  
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advanced. Defendant appellee claims one-half of the tract under a result- 
ing trust, and gave notice a t  the sale of her claim. H e l d :  The record is 
sufficient to sustain the finding of the court that the ct'atui purchasing at 
the foreclosure sale is not an innocent purchaser for value, it appearing 
that defendant appellee gave actual notice a t  the sale, and there being 
badges of constructive notice in the record, possession by defendant a p  
pellee and the erection of the house, and the recognition of the trust by 
the grantee in the quitclaim deed. 

APPEAL by plaintiff and defendant Bettie Dial  from Sinclair, J., 
8 August, 1935. F rom ROBESON. Affirmed. 

The  plaintiff and defendant Bettie Dial agreed, i n  writing, upon a 
statement of facts which were submitted to his Honor, N.  A. Sinclair, 
holding courts in the 9th Judicial District, in the following words, 
to wi t :  

"Statement of Ag.reed Case: The plaintiff and the defendant Bettie 
Dial agree that  the following shall constitute the facts i n  the foregoing 
case, and submit the following facts agreed to his Honor, N.  A. Sinclair, 
judge holding courts i n  the 9th Judicial  District. Bt,th plaintiff and 
defendant Bettie Dial  state that  the facts involved in  this case are as 
follows, and present the court that  their relative right,., under the fore- 
going statement of facts be determined and judgment rendered accord- 
ingly. 

"1. I t  is admitted that  summons in  the above entitled cause was issued 
9 March, 1933; duly served on same date, returnable within 30 days 
therefrom. 

"2. I t  is agreed that  the pleadings in this cause and other papers 
heretofore filed are taken as a par t  of this statement of agreed facts. 

"3. That  heretofore Willis Dial  died seized and pose:ssed of approxi- 
mately 585 acres of land located in  Pembroke Township, Robeson 
County, and left surviving h im the following named heirs a t  law, 
to wit :  Nathaniel Dial, J o h n  J. Dial, Sallie S a m p ~ o n ,  Bettie Dial, 
Darcus Oxendine, W. W. Dial, Peter  Dial, Jr . ,  and widow, Rebecca 
Dial. 

"That Willis Dia l  died about 1893, intestate. Tha t  the above named 
heirs a t  law of Willis Dia l  remained on said 585-acre tract of land as 
tenants in common u p  until about 12  February, 1906. 'That on or about 
12 February, 1906, the above named heirs a t  law of Willis Dial, de- 
ceased, met a t  the old home place and agreed upon a division of the 585- 
acle tract of land, and a surveyor was procured by the  name of Mat- 
thews, and that  thereupon the lands were surveyed into seven plots, and 
that  each heir a t  law of Willis Dial, deceased, was to receive his share 
of said 585-acre tract as per the survey. That  in order to facilitate a 
division of the lands and to save court expense i t  was, agreed between 
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all the heirs at  law of Willis Dial, above named, including Bettie Dial, 
the defendant herein, that they should execute to Peter Dial, Jr., a 
quitclaim deed for the 585 acres of land for the sole purpose of Peter 
Dial, Jr., in turn to convey back to each of the heirs at law of Willis 
Dial, deceased, their respective shares of 585-acre tract, a copy of which 
said deed is hereto attached and marked 'Exhibit A.' That while the 
quitclaim deed hereto attached recites a consideration of ten dollars 
($10.00), there was really no qonsideration paid, but that said deed was 
made solely for the purpose of facilitating the division and to save cost 
of court in the division of the lands thereof, and for no other purpose 
than for the dirision of the land. That the plaintiff had no actual 
knowledge of the existence of the parol agreement above recited, or the 
fact that there was no consideration actually paid in the deed from all 
of the heirs at  law of Willis Dial, deceased, to Peter Dial, J r .  That 
the said deeds to all of the heirs at  law of Willis Dial, deceased, pursu- 
ant to the agreement to reconvey by Peter Dial, Jr., to the heirs at law 
of Willis Dial, deceased, were promptly executed and recorded, as will 
of record appear, except the deed to Bettie Dial for her share of the 
585 acres of land, which deed was never executed. 

"4. That Peter Dial, Jr., at  that time was unmarried, and Bettie 
Dial, one of the defendants herein, was also unmarried. That the 
shares of land that were agreed to be allotted in the division to Peter 
Dial, Jr., and Bettie Dial, contained about 182.4 acres, of which amount 
i t  was agreed Peter Dial, Jr., mas to receive half and Bettie Dial was 
to receive half. 

"5. That at  the time of the division of the lands and the execution of 
the deeds, above referred to, Bettie Dial and Peter Dial, Jr., resided in 
the old home house, which was included in the 182.4-acre tract, and the 
home house was situate on that portion of the 182.4 acres that Peter 
Dial, Jr., was to receive as his share of the land. That immediately 
after the division and the execution of the deeds, both from the heirs at  
law of Willis Dial to Peter Dial, Jr., and from Peter Dial, Jr., back to 
the heirs at law under the parol agreement between them, Bettie Dial 
and Peter Dial, Jr., remained in the old home house up until about 
1910, during which time there was no change in the occupancy of the 
182.4 acres as between Bettie Dial and Peter Dial, Jr., and i t  remained 
the same as before the execution of the quitclaim deed; that in 1910 
Bettie Dial erected a house on the northern portion of the 182.4-acre 
tract, it being the portion that was to go to her and which she claimed 
under the division, and moved, or caused to be moved, her daughter 
into said house, and that Bettie Dial has remained in  possession, either 
herself or her tenants or some member of her family, in the northern 
portion of the 182.4-acre tract since 1910, during which time she has 
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cultivated, rented, and kept the lands in her possession, using the same 
in such a way as the land in its nature was susceptikle. 

"6. Tliat Bettie Dial was born and reared upon tlie lands above men- 
tiolled, and has always lived upon said lands, as a b o ~ e  stated, and was 
ill po~session thereof at the time of the rmcution of the deed of trust 
herein rcferrcd to, n hich is recorded in  Book 75, a t  page 147, and n u d e  
a part  l~creof in as full and ample a manner as if the same nere  herein 
copied, and did not enter into the execution of said deed of trust and 
did liot know anything about the execution thereof, a r d  that  she is, and 
was then, and was at the time of the institution of this action, in the 
possession of the northern portion thereof. 

"7.  That  about 1910 the defenclai~t Bettie Dial  caused to be erected 011 
that portion of lands that  she v a s  to receive under th,: division a house 
a d ,  as heretofore stated, moved her daughter into sTme during 1910, 
but Bettie Dial  remained a t  the old h o n ~ e  l~erself, living ~ v i t h  her brother, 
Peter Dial, Jr . ,  until about 1918, during which tim:, from 1910, she 
had her daughter and other tenants l i r ing in  the hous~: built in 1910 011 
the lands that she cleared, to wit, the northern portion thereof. 

"h. That  after Peter  Dial, J r . ,  had coi~veged to his brothers and sisters 
other t h a l ~  Bettic Dial their portion or llortions of the 585-acre tract, 
the lbd.4 acres ne rc  marked off ill one body by metes and bounds and 
hg ~ i s i b l e  lines, but no actual dividil~g liue betneen Peter  and Bettie 
Uial was ever marked through the 182.4-acre tract. 

"9. That  011 or about 13 Junr., 1927, vhile Bettie Dial was in posses- 
sion of the northern portion of the 182.4-acre tract. Peter  Dial, J r . ,  
a d  wife made, executed, and delivered to Raleigh Banking and Trust  
Conlpany their deed of trust embracing the 182.4 acres of land, it being 
the same set out and described in  the complaint i n  th  s cause, to secure 
tlie payment of $2,500, and a t  the same time and as a par t  of the same 
transactioi~ Peter  Dial, Jr . ,  and vife,  Sarah  Dial, executed their bond 
ill the sum of $2,200, secured by said deed of t rus t ;  t h l t  Bettie Dial  did 
not sign the deed of trust or bond above referred to, m d  did not know 
anything about the execution thereof, and did not receive any of the 
$2,500. 

"10. Tha t  default was made in  the d e d  of trust above referred to, 
and the lands advertised to be sold 011 23 July,  1931, a t  the courthouse 
door in  Lumberton, S. C., a t  which time and place EIettie Dial, seeing 
the advertisement i n  the newspaper, appeared and objected to the sale 
of that  portion of the lands she clailued, to wit, the northern half 
thereof, and that pursuant to  the sale the trustee executed a deed to the 
AIct~*opolitan Life Insurance Company, in which deed is embraced the 
elltire tract of 182.4 acres, said deed duly recorded in Book 8-E, page 
419, under which deed the plaintiff claims it is entitled to be declared 
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the on  ncr in fee qimple of tlic entire tract of land set out mid devribed 
in tlic complaint. 

"11. 7'1iat -elid Ian& nere  li+ted for tasation by Peter  Dial, J r . ,  since 
1909, and in 1932 it appears from the tax list that Peter  Dial listed 
I !O ,lcsre. ant1 Bettie Dial 60 acres. 

"12. That  the Metropolitan Life Insuralice Company has paid the 
t:~se.: u lml  tlic entire 152.4 acres of lnnd since 1026 to 1934, both years 
iiic~lusi~ P. 

"13. That Pc,ter II>ial, J r . ,  l i ~  ed in the old home house, nliicll 1s situ- 
ate on the w ~ ~ r l i e r n  portion of said land\, all of his life, and n a s  so 
l i ~ i n ~  there at the time of tlie execution of the tlced of trust and the 
d c  of tlic lnli,l\ t l iereu~~tler ,  l iereinaho~e referred to, and also up  until 
tlw i l~s t~ tu t ion  of this action and until the appointmelit of a receiver for 
lli(. l~roperty,  mi1 5i11ce nl~ic.11 h t e  Ilc has rel~teil the hame from the 
rccxei~ er. Ril-p~ctfully subrtiittetl : 

"TT'lnstol~ h- Tucker, by Granbery Tucker;  Lee 6- Lee, attorneys for 
plaintiff. 

"1)n~it l  H. Fuller and l3ritt 6- Britt,  attorneys for defendant. 
"13ettic 1)ial. Bettie Dial (her mark).  Witness as to Bettie Dial, 

I). (2. Jl i t~l .  Bettie Dial, defendant." 

" S O R T H  C'AROLIA.~-R~IBES~S C ~ C S T Y .  
'"I his cleed, maclc this 1 2  February, 1906, by Sathanie l  Dial and 

T\ ift.. Mary  M. Dial, John J .  Dial, h-athaniel Sanlpsou and nife, Sallie 
Sarnpwll, Elizabetll Dial, Jonatllan Oxendine and \rife, Dorcas Oxen- 
the, W. TIT. Dial ant1 nife,  Louise Ilial, parties of tlie first part, to 
I'rter Dial, Jr . ,  party of the second pa r t :  

('TT-ITAE.SSETH: That  the said parties of the first part, for good causes 
ancl c.on,~derations, and especially for ten dollars, receired for their full 
satrsfact~on, 2 ia~ c remised, released, and quitclaimed, and by these pres- 
ents do, for themselves arid their heirs, executors, and administrators, 
justly and ahsolutcly remise, release, and forever quitclaim unto the 
said Peter  Dial, J r . ,  and to his heirs and assigns all their right and title 
as they, the said parties of first part, have or ought to have in or to all 
th:rt tract or parcel of land in  Burnt  Swamp Township, Robeson 
County, North Carolina, adjoining the lands of Wash Lowrie, N. A. 
Bronn, and others, and bounded as follows: 

"Bcglnning a t  a stake by t n o  dead pines and runs as Wash Lowrie's 
line south 85 east 33.30 chains to his corner a t  the end of a ditch; 
thence as his line south 2 west 65.50 chains to his corner, a stake by a 
piije; thence with Oxendine's and McPherson's lines north 75 east 90 
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chains to the run of Bear Swamp at the mouth of a ditch on east side 
of swamp; thence up the run of said swamp to N. A. Brown's line; 
thence as his line south 70 west 27 chains to his corner; thence south 
54 west 38.50 chains to the beginning, containing 585 acres, more or 
less. 

"To HAVE A N D  TO HOLD the above described tract or parcel of land 
unto the said Peter Dial, Jr., his heirs and assigns, and to his only use and 
behoof in fee simple forever. 

" In  testimony whereof, the said parties of the first part have hereto 
set their hands and seals, this day and year above wri1,ten. 

"Signed: Nathaniel X Dial (Seal) ; Mary M. X Dial (Seal) ; John 
J. X Dial (Seal);  Nathaniel X Sampson (Seal) ; Sallie X Sampson 
(Seal) ; Elizabeth X Dial (Seal);  Jonathan X Olxendine (Seal) ; 
Dorcas X Oxendine (Seal) ; W. W. X Dial (Seal) ; Louise X Dial 
(Seal). (A11 of the above signatures were by his or her mark.) 

"Probate in regular form. Registered 30 April, 1906, in Book 5-A, 
at page 469. Robeson County Registry." 

The judgment of the court below was as follows: 
"This cause was submitted to the court upon the specific facts set out 

in the agreed statement of facts and 'the pleadings i n  this cause and 
other papers hereinbefore filed are taken as part of ;his statement of 
agreed facts.' 

"The plaintiff seeks to recover the immediate posse3sion of the land 
described in the complaint, and other relief. The defendants admit 
that the plaintiff is entitled to recover one-half (the southern half) of 
the said land, but contend that the northern half of said land is the 
property of the defendant Bettie Dial, and is held in trust for her by 
her codefendant, Peter Dial, J r .  

"The plaintiff contends that Bettie Dial cannot be heard to set up 
a parol trust upon her deed absolute upon its face, bl:cause she is the 
grantor, and that in any event she is barred from doing so by the statute 
of limitations. 

"The court holds that while it is a well recognized rule of law that 
a grantor cannot attempt to engraft a parol trust upon his absolute deed, 
there are exceptions to the rule dependent upon circumstances. The 
grantor would not be permitted to introduce evidence outside the deed 
for the purpose over objection; but in the instant case the plaintiff did 
not object to such evidence, but agreed that the court should consider 
facts and circumstances, which in the opinion of the court takes the case 
out from the operation of the general rule and establishes a parol trust. 
The deed in question does not give a clear indication upon its face that 
it intended to convey an absolute title, but strongly indicates that i t  
was given for some other purpose. 
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"The court further finds that  Bettie Dial, while joining as grantor 
with the five cotenants other than herself and Peter Dial, Jr . ,  was also 
a grantee to the extent that  the common deed conveyed to her in trust 
the interest of the other five cotenants i n  the 182.4-acre tract, and i t  is 
admitted that  she joined in the common deed for the purpose of con- 
veying her interest in the part  of the land that  the trustee was to con- 
vey to those five cotenants for the purpose of partition. 

"The anslrer of Peter Dial, J r . ,  asserts that  he holds the land in con- 
troversy under trust for Bettie Dial and his statement as part  of the 
'pleadillgs' is to be 'taken as par t  of the agreed facts'; and he is grantee 
in the deed and has the right to set u p  a par01 trust i n  order to perform 
his duty as trustee in execution of his trust. 

'(The court is of the opinion, under all the circumstances in  evidence, 
that Bettie Dial is  not barred by the statute of limitations, nor does she 
hold by adverse possession; and the court is  also of the opinion tha t  the 
plaintiff is  not an innocent taker for value without notice. 

"Upon the consideration of the evidence and the foregoing findings 
of law: I t  is considered, adjudged, and decreed: 

('1st. That  the plaintiff is the owner and entitled to the immediate 
possession of the southern half of the land described in the complaint. 

"2d. That  the plaintiff is not the owner and is not entitled to the 
possession of the land claimed by Bettie Dial, the northern half of the 
land described in  the complaint. 

"3d. That  the northern half of said tract of land is  held in trust by 
Peter Dial, J r . ,  for Bettie Dial, and he is hereby ordered and directed 
to convey it to her in fee simple. 

''4th. That  a reference be had to ascertain what amount, if any, plain- 
tiff has been damaged by Peter Dial, Jr . ,  i n  withholding possession 
from  lai in tiff, and what amount plaintiff is entitled to recover of Peter 
Dial, J r . ,  and Bettie Dial, respectively, as liens upon their respective 
portions of said land for taxes pa id ;  and C. B. Skipper is  hereby ap- 
pointed referee for that purpose, and directed to report his findings of 
fact and law to the court, without delay. 

'(5th. That  the defendant Bettie Dial recover of the plaintiff her costs 
herein expended, to be taxed by the clerk. 

"And this cause retained for further orders. This 8 August, 1935. 
N. A. Sinclair, Judge presiding." 

The plaintiff's only exception and assignment of error was to the 
signing of the judgment. The  defendant Bettie Dial's only exception 
and assignment of error was to the finding of his  Honor, N. A. Sinclair, 
that  she does not hold the land by adverse possession. 

W i ~ ~ s t o n .  & Tucker and Lee & Lee for plaintiff. 
David H .  Fuller, W .  S. Britt, and J .  C. King for defendant. 
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I i~scnal \ -c~ Co. v. DIAL. 

C ~ a ~ r t s o s ,  J. Willis Dial, father of the defendant Bettie Dial, died 
intestate about 1893, seized and possessed of 585 acres of land in Pern- 
broke Township, Robeson County, Korth Carolina, and left surviving 
him seven children. 

These children were all living on the land a t  the t i r e  of their father's 
death, and, in 1906, desiring to effect a tlirision in  a simple and inex- 
pensive method, they quitclaimed to Peter Dial, Jr . ,  their brother and 
cotenant, these lands for the sole and specific purpo5)e of dividing the 
same according to agreed shares. The defendant Bettie Dial, then a 
young woman, joined in this quitclaim deed. 

Peter Dial, Jr . ,  carrying out the provisions of the agreement to divide 
tlie land, promptly executed and deliverell unto all tlle heirs of Willis 
Dial, escept Bettic, deeds for their respective shares in and to this land. 

Peter Dial, Jr . ,  and the defendant Bettie Dial lived on together ill the 
old home, which was situated on the 182.4 acres (the subject matter of 
this action), which represented the remainder of the 585 acres after 
conveying to the other heirs their respective shares. The use and occu- 
pancy of these 182.4 acres by Peter and Bettie were under exactly the 
same circun~stances and in the same manner after the, execution of the 
quitvlaim deed in 1906, as i t  was before that time, B2ttie clainiiug the 
northern half and Peter claiming the southern half of the land. 

I n  1910, Bettie erected a house on tlle northern half of this land, and 
lias continued in possession, not only of the house, but also the northern 
half of this land since that time. Both had an  undivided interest 
therein, ~ ~ h i c h  was recognized and respected by the other, and i t  was 
understood between them that Bettie, upon a division, was to get the 
northern half and Peter tlie southern half thereof. 

Bclttie Dial was born on this land, was living in the old home at the 
time of her father's death, and has lived on this land until the present 
day; she lias never executed but one paper, which ske did by making 
her mark, she being unable to read and write, and that one paper was 
executed by her in the belief that it was necessary in order for her to 
have her interest, her inheritance, i n  h i r  father's estate set aside to her ;  
she lias never received a deed from Peter Dial, J r . ;  has never received 
a cent from the loan made by the plaintiff to Peter Dial, J r .  ; has always 
claimed her interest in the 182.4 acres which are the subiect matter of 
this action, and has shown that she claimed the same 1)y cultivating the 
northern portion thereof, renting the same out, receiving the rents 
therefor, and putting the said northern portion to such use as the nature 
thereof would permit. 

Peter Dial, Jr . ,  and Bettie Dial  lived on the 182.4 ac:res of land, which 
had definite, known, and visible boundaries. Although there was no 
actual dividing line between Peter and Bettie, as between them, i t  was 
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agreed, upon a division, that  she was to  have the northern portion and 
he the southern portion of the 182.4 acres. 

Peter  Dial, Jr . ,  i n  his answer admitted that  although the title to the 
land described in  the complaint was in  his name, yet it was that portion 
of the estate of his father intended for himself and his sister, Bettie 
Dial, and that  he only claimed one-half of the same; that  he lived on 
one portion of said land and she upon another; and that he  had, through 
an  honest mistake, given an encumbrance upon the entire 182.4 acres 
when he only intended to give an  encumbrance upon his interest therein. 

On 13  June,  1927, Peter Dial, J r . ,  and wife, executed to the Raleigh 
Banking and Trust  Company a deed of trust on the entire 182.4-acre 
tract to secure a loan of $2,500 made to him by plaintiff. On account 
of default in payment the deed of trust was foreclosed and the land sold 
thereunder on 23 July,  1931, plaintiff becoming the purchaser a t  said 
sale for the aniourlt of its debt, plus accrued irlterest and taxes, the pur- 
chase price being $800.00 in  excess of the original debt. Defendant 
Bettie Dial claims one-half of the tract of land, contending that Peter 
Dial, J r . ,  had verbally agreed to  transfer legal title to her for one-half 
of the said tract. Plaintiff instituted this action to recover possession 
under its title obtained as purchaser at the foreclosure sale. 

The  court below held: "The court is of the opinion, under all the 
circumstances in evidence, that  Bettie Dial is not barred by the statute 
of limitations, nor does she hold by adwrse possession; and the court is 
also of the opinion that the plaintiff is not an  innocent taker for value 
without notice." W e  think, under the facts and circumstances of this 
case, the holding of the court below correct. 

111 Guylord I.. Gaylord,  150 S. C., 222 (225-6), is t h r  folloving: 
"The alleged deed recites a valuable corisideration paid by defendant 
Sam Gaylord, the grantee in the deed; contains a habendunz 'to h a ~ e  
mid to hold the said tract of land, free and clear of all privileges and 
appurtenances thereunto belonging, to the said Sam 31. Gaylord arid his 
heirs in fee simple, forever,' and also the covenants, 'that the grantor 
is seized of the premises in fee simple and hath the right to convey the 
same: that they are free from all encumbrances, and that the grantor 
nil1 narrarlt aud defend tllc title to the same against the lawful claim 
of all persons,' etc.; alid the authorities arc to the effect that in a deed 
of this cliaracter, g i ~ i n g  on the face clear iudicatiorl that an absolute 
estate n a s  intended to pass, either by the recital of a raluabIe consid- 
eration paid or by an  express coveuant to marraiit and defend the title, 
no trust nould be implied or result in favor of the grantor by reason 
of the circumstance that  no consideration x i s  in fact paid (citing 
numerous authorities). . . . (p.  230) The main current of decision 
is in this direction, and established that  a trust cannot be fastened on a11 
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absolute deed by evidence that the grantee paid no consideration, or that  
he agreed to take and hold the premises from the grantor (citing author- 
ities). . . . (p. 231) The  same position is very well expressed by 
Green, J., in Cain v. Cox, supra (23 W. Va., 594, 605) : ' In this state 
of facts, what was the operation of this deed of 1854, whereby Rezin 
Cain conveyed this tract of land to his sisters upon a parol trust for his 
own use? I n  Troll v. Curter, 15 W .  Va., 578, this Court decided: "If 
land be conveyed by a deed of bargain and sale for a merely nominal 
consideration, the courts of equity will not receive parol evidence to 
p row that the grantee agreed to hold the land for the grantor's use, as 
the deed in such a case must have been made for the express purpose of 
divesting the grantor of his title and vesting the same i n  the grantee. 
Such parol evidence, if admitted, would defeat the ~ e r y  purpose for 
which the deed was made, and must be regarded as contradicting the 
deed, and the general rule of evidence requires in  such cases the rejec- 
tion of parol evidence." ' " 

The principle in  the Gaylord case, supra, is well settled law in this 
jurisdiction. I t  is not applicable in  the present action. 

I n  1893 Willis Dial died seized and possessed of some 585 acres of 
land, which descended to his heirs a t  law-some seven in number. They 
were tenants in  common of the entire tract. On 12 Febiwary, 1906, they 
agreed upon a division and the land was surveyed in seven plots, and 
each heir a t  law was to receive his or her share of the tiaid 585 acres of 
land, as per the survey. To  facilitate a division, without consideration, 
a quitclaim deed of the land was made to Peter Dial, Jr., who in turil 
conveyed to each heir at  law (as he had agreed to do) his or her share, 
with the exception of Bettie Dial. H e  neglected to do this, although 
Bettie Dial was recognized by Peter Dial, J r . ,  a t  all times as the owner 
of one-half of the 182.4 acres, and mas in  possession with her brother, 
Peter Dial, J r . ,  and later i n  possession of the northwn half, in the 
division with her brother. 

I n  P o w e r  Co. v. Taylor, 191 N. C., 389 (332), ifi the following: 
"Partition deeds between tenants i n  common operate only to seyer the 
unity of possession and convey no title. Hawington. v. Rawls, 136 
N. C., 65; Harrison u.  Ray,  108 N. C., 215." Burrougl~s v. Wornble, 
203 N .  C., 432. 

I n  Wallace v. Phillips, 195 N.  C., 665 (670), i t  is said: "Ordinarily, 
when there is a partition of realty, by deed or action, between tenants 
in common, i t  only severs the unity of possession and conveys no title." 
Par01 evidence is permissible to show the facts constituting the posses- 
sion, manner of acquiring it, and the length of time the possession has 
existed. Lewis v. Lewis, 192 N. C., 267 (268). 
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The deed in  the present action was executed and delivered for the 
purpose of a partition between the heirs a t  law-theretofore agreed 
upon. The  grantee, Peter Dial, Jr . ,  carried out the agreement as to 
five of the heirs a t  law, but failed to convey to Bettie Dial. Peter  Dial, 
Jr . ,  was a naked trustee-no consideration passed. I t  was a condi- 
tional delivery-this could be shown by parol. Jefferson Standard Life 
Ins. Co. v. Norehead, ante, 174. I n  fact, Peter Dial, Jr.,  in his  answer 
says: "That the title to said land was in the name of this defendant, 
being that  portion of the estate of h is  father intended for himself and 
his sister, Bettie Dial, the codefendant, and that he held the same in 
trust, this defendant living on one portion of said lands, and his said 
codefendant on another portion thereof, and that  a t  the time of the 
execution of the said deed of trust, this defendant was under the impres- 
sion that  he had a right to execute a mortgage or deed of trust upon 
his interest i n  said land, which was about 100 acres, and that  he thought 
when he signed said deed of trust that  he was only executing the same 
against his said interest," etc. 

I n  the judgment is  the following: "The answer of Peter  Dial, J r . ,  
asserts that  he holds the land in controversy under trust for Bettie Dial 
and his  statement as part  of the 'pleadings' is to be 'taken as part  of 
the agreed facts'; and he is grantee in the deed and has the right to 
set u p  a parol trust in order to  perform his duty as trustee in execution 
of his trust." 

On  this aspect of the case plaintiff in its brief does not state this as 
one of the questions involved, nor is i t  considered in its brief. I t  does 
except to the judgment. 

The  second question involved: "Was the court in error in holding 
upon the agreed statement of facts tha t  plaintiff is not an  innocent pur- 
chaser for value without notice?" We think not. 

I n  the findings of fact is the following: "That default was made in 
the deed of trust above referred to, and the lands advertised to be sold 
on 23 July,  1931, a t  the courthouse door in Lumberton, N. C., a t  which 
time and place Bettie Dial, seeing the advertisement in the newspaper, 
appeared and objected to the sale of tha t  portion of the lands she 
claimed, to  wit, the northern half thereof, and that pursuant to the sale 
the trustee executed a deed to the Metropolitan Life Insurance Company, 
in which deed is embraced the entire tract of 182.4 acres, said deed duly 
recorded in Book 8-E, page 419, under which deed the plaintiff claims 
i t  is  entitled to  be declared the owner in  fee simple of the entire tract of 
land set out and described in the complaint." Before plaintiff pur- 
chased the land i t  was notified by Bettie Dial of her claim. 

I n  the findings of fact is also the following: "That the plaintiff had 
no actual knowledge of the existence of the parol agreement above 
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recitcd, or the fact that there was no consideration actually paid in  the 
deed fronl all of the heirs a t  law of Willis Dial, deceased, to Peter 
Dial, J r . "  

I n  1T7yi2i~ ?;. Grant,  166 N .  C., 39 (45 ), i t  is said:  " 'Constructive 
notice from the possession of the means of knon-ledge will have the 
effecl of notice, although the party was actually ignorant, merely be- 
cauw lie would not investigate. I t  is vell  settled hat if anything 
appeclvs to a party calculated to attract attention or stimulate inquiry, 
the person is  affected rcztll kno~7edge  of all the inquiry would have dis- 
closed.' Buntzng c. nicks ,  26 N .  c., 130; Le S e v e  v .  Le S e v e ,  2 White 
and 'Tudor's Leadiilg Cases in Equity, 144; Wit tkowsky  v. Gidney, 124 
N. C., 437; Blath~cood c. Jones, 57 K. C., 54; M a y  v. Hanks,  62 N. C., 
310; McIuer c. liardwave Co., 144 3. C., 478. The rule is thus put in 
TV'L'ISO~L v .  Taylor., 154 K. C., 211: 'A party n h o  may be affected by 
notice must exercise ordinary care to ascertain the facts, and if he fails 
to in~eat iga te  \%hen gut upon inquiry, he is  chargeable with all the 
klionledgc he would l i a ~  e acquired if he had made the necessary effort 
to discover the truth,' citing Huibert v. Douglas, 9.1 N. C., 122; Bryan  
u. llodges, 107 K. C., 492." West  v. Jackson, 198 N .  C., 693 (694) ; 
r l ~ s b ; ? ~  v. George, 201 S.  C., 380 (351) ; Earget t  v. Lee, 206 X. C., 
536 ( 539). 

Some of the badges of constructive notice are as fol ows: 
( a )  The onnership of 585 acres by the lieirs of Willis Dial, deceased. 
( b )  That  there were seven heirs of Willis Dial, among them the de- 

fendant Bettie Dial. 
( c )  The  execution, not of a na r ran ty  deed, but a quitclaim deed to 

these 585 acres by six of these heirs to the seventh heir, Peter  Dial, J r . ,  
for ''good causes and consideration, and especially for ten dollars." 

( d )  Deeds by this sewnth heir, Peter, on the sanle day tlie said 
quitclaim deed was executed to each of five of these heirs for a portion 
of the 585 acres, but no deed to Bettie. 

(e)  The coiltinued possession of the defendant fh t t i e ,  the sixth 
grantor in said quitclaim deed, of a portion of the 385 acres, which had 
riot been con\ eyed to the other five grantors, her possession and use being 
the same after as i t  n a s  before the execution of said cuitclaim deed in 
1906. 

( f :~  The erectloll of a house by the defendant Gettie on the northern 
half of the remainder of 585 acres ( the 382.4-acre tract, which is the 
subject matter of this action), and her full occupation and use of said 
housc together ~ v i t h  the northern half of these lands as her own; claim- 
ing it, cultivating it, renting it, and in  e w r y  way using it as her own. 

( g )  Recognition by the grantee Peter  of her interest in said lands. 
(11) h c l  finally, notice given by Bettie at the foreclosure sale of the 

land when the plaintiff became the purchaser. 
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I n  Grimes v. Andrews, 170 N.  C., 515 (524), me find: "The judge 
left the tenth issue undisturbed, we presume, for the purpose of ascer- 
taining whether the defendants had been in possession, claiming the 
land as their own, as bearing on the question of notice to plaintiff of 
defendant's equity, growing out of the alleged par01 trust, the general 
rule being that  possession constitutes such notice. Justice Dillarcl said, 
in IIeyer v. Ueaf ty ,  83 PIT. C., 289:  'The rule in equity uncloubtedly is 
that a party taking with notice of an  equity takes subject to that  equity; 
that is to say, he is  assumed to take and hold only such interest in the 
property conveyed as his vendor might honestly dispose of, having due 
regard to the equities existing against him in faror  of others. Xdams 
Eq., 151; Webbe?- v. Taylor,  55 N. C., 9 ;  ~Vaxwe l l  v. Wallace, 45 5. C., 
251. And the kind of notice suoken of in said rule may be an actual 
or constructive notice. I n  this case there is no pretense of actual notice 
to the plaintiff of tlle right claimed by defendant, but it is plainly im- 
plied, from the terms in which the instruction mas asked, that the de- 
fendant claimed oiily to affect the legal title of the plaintiff with a trust 
from a notice hv construction from t i e  mere fact of his uossession a t  the 
time of the sale. Possession is  suggestive of title or right in the posses- 
sor, and a prudent man should and would inquire into such apparent 
right before trading with another; and if he  do not, it  is but just to 
the rights of the in possession to hold the purchaser as affected 
with notice of the equities iil his favor,' " citing numerous authorities. 

This  matter, under the statement of agreed case, was left to the court - 
below. who found "that tlle plaintiff is liot an innocent taker for value 
without notice," and there was evidence to support the finding. 

Fo r  the reasons given, the judgment of the court below is 
Affirmed. 

ISAAC BUKN v. TV. G. HOLLIDAT ASD J. W. WHITAKER, TRADISG a s  
HOLLIDAT $ WHITAI<ER, AND R. C .  DUIViY, TRUSTEE. 

(Filed 22 January, 1936.) 

1. Mortgages H j- 
The purchase of property at a foreclosure sale of a deed of trust by the 

cestui gue trust will be upheld in the absence of fraud and collusion. 
2. Mortgages H -Plaintiff held estopped to attack validity of foreclosure 

sale. 
The cestui que ti-ust purchased the land in question a t  the foreclosure 

sale of the deed of trust, and thereafter rented the land to the former 
owner for three years, the rent for each year being paid by the former 
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owner. Held: The former owner is estopped by his 8.cquiescence and 
attornment to the purchaser from attacking the validity of the foreclosure 
sale. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL from Devin, J. ,  a t  March Term, 1935, of HALIFAX. Affirmed. 
This is an  action brought by plaintiff against the defendants to set 

aside a trustee's sale of certain land, alleged to be owned by plaintiff, 
and declare same null and void. T o  have marked "paid and satisfied in 
full" certain mortgages and deeds of trust on the hroperty, which were 
duly recorded. T o  recover judgment against defendanti3 Holliday and 
Whitaker for a sum set forth, and to declare plaintiff the owner of the 
land arid that  he be given possession of the same. 

The defendants denied the material allegations of the complaint, and 
set u p  the plea of res judicata and estoppel. 

T .  T.  Thorne and L. L. Davenport for plaintiff. 
Dunn & Johnson and Geo. C. Green for defendants. 

PER CURIAM. At  the close of plaintiff's evidence the defendants in 
the court below made a motion for judgment as i n  case of nonsuit, C. S., 
567. The court below allowed the motion, and in this we can see no 
error. 

The record discloses: "It was admitted that  the plaintiff theretofore 
mas the owner of two tracts of land situate in Halifax County, North 
Caroli i~a,  one tract containing 239.15 acres, and the second tract con- 
taining eleven acres, more or less, all known as home place and farm of 
the plaintiff. I t  was further admitted that the plaintiff executed his 
note to the defendants to secure an indebtedness of $1,725, secured by the 
said lands, which said note was due and payable on 1 5  December, 1929, 
and it was further admitted that  the defendant R. C. Dunn was attorney 
for the defendants. I t  was further admitted that  the property had been 
sold by R. C. Dunn, trustee, in a deed of trust executed by the plaintiff 
to R. C1. Dunn, to secure the said note of $1,725 to Holliday and Whita- 
ker, and that  a t  such sale Holliday and Whitaker became the purchasers 
of said land for the sum of $1,000, and are now in the possession of said 
lands. The  defendants further admitted that  R. C. Dnnn, trustee in 
the said deed of trust, foreclosed the said deed of trust by selling said 
lands to satisfy said debt a t  the request of the defendants Holliday and 
Whitaker." 

The plaintiff testified, in pa r t :  "I moved to  this place in January,  
1909, and lived there from then until a month or two ago, when they 
had the sheriff move me off-16 January ,  1935. . . . I raised a 



N. C.] FALL T E R M ,  1935. 353 

family there. When I was operating the f a rm I worked four mules 
regularly, and sometimes five, and since Mr. Holliday and Mr. Whitaker 
have had the place they work six regularly. I n  1931, the year they took 
it away from me, I raised some tobacco, peanuts, and cotton. Since 
1931 I have not had any tobacco, only had peanuts, cotton, and corn. 
I n  1931, when Mr. Holliday and Mr. Whitaker took it, the 267 acres 
and improvements were worth anywhere from $12,000 to $13,000. . . . 
The paper is 'Holliday and Whitaker v. Isaac Bunn.' They really put 
me out ;  kicked everything I had out in the yard, and it was raining and 
sleeting a t  the time. M y  wife and I executed a deed of trust to R. C. 
Dunn on 8 April, 1929. I went to see Mr. J. W. Whitaker about getting 
the money. At  the time there was a prior encumbrance on the land of 
between $3,100 and $3,300, to the Joint  Stock Land Bank of Raleigh. 
I t  was one of the thirty-three-year mortgages and I was u p  on the 
installments. The  reason I borrowed the money through Mr. Holliday 
and Mr. Whitaker was because I owed a note to the Scotland Neck 
Bank and i t  was being liquidated, and the agent told me something had 
to be done. . . . I went back, they said they would make the loan 
of $1,600 if I would agree to pay $125.00 bonus and I xould make the 
note for $1,725 instead of $1,600. . . . I had to agree, under the 
conditions, to pay the $125.00 if he would give me a reasonable time to 
work i t  out. . . . The  $25.00 for writing the paper was taken out 
of the $1,600 he  let me have. The actual cash I got was $1,575. . . . 
I t  went on until December, 1930, arid on or before 15 December I got 
a letter from the trustee saying that  Mr.  Whitaker and Mr. Holliday 
had placed in his possession the paper to be collected by paying the 
money or foreclosure, and to come to see him a t  once in Enfield. I 
went to see the trustee and he said he did not know anything he could 
do but mould see N r .  Whitaker. . . . Aftcr running around with 
some friends to see everybody, I was not successful in getting the money 
and the trustee proceeded to foreclose, and that  is what happened in 
1931. That  was about February, 1931. The trustee sold the land. I 
was a little late in getting to town and did not get there in time for the 
sale. Five months after the sale I went to  Mr. Whitaker's office and he 
said he was the only and successful bidder for the price of $1,000. I n  
my opinion the 267 acres of land arid improvements were worth between 
$12,000 and $13,000 a t  that  time. When Mr. Whitaker and Mr. Holli- 
day took the property in like they did, they came to the field where I was 
at work. I nTas working five mules a t  the time. I asked Mr. Whitaker 
if they had to foreclose a t  that  time; that  my  father was old, and asked 
him was there no way we could stay and rent and pay off what we owed. 
Mr. Holliday was there and he said I must get off a t  once. Mr. Whita- 
ker said he thought they could handle what they wanted in the other 
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houses and let me stay on, and that is what I did. Thl:re was nothing 
else in sight and that is why I agreed to rent from Mr. Whitaker, be- 
cause he told me he would allow me to rent to try to pay off the indebt- 
edness I owed and try to regain my home. I t  must have been in the 
month of March when I was talking to Mr. Whitaker and Mr. Holliday 
about renting the land because ten days had expired for raising the bid. 
I rented the land for that year and two other years. . . . The one- 
half I turned over to them each year was around $700 to  $800. I mpan 
they got that much from me as rent for the years 1931, 1932, and 1933. 
. . . At the time of the sale of the land all the buildings I have 
described as being on the land were in good condition; they are in fair 
shape now." 

I t  is well settled in this jurisdiction that the cestui que tmst has a 
right to buy at the trust sale unless fraud or collusion is alleged and 
proved. Monroe v. Fuchtler, 121 iY. C., 101 (104) ; Hayes v. Pace, 162 
N. C., 288; Winchester v. Winchester, 178 W. C., 483; 8imp.son v. Fry, 
194 N.  C., 623. See Hinton v. West, 207 IS. C., 708. The principle is 
different as between mortgagor and mortgagee. Lochxmidge v. Smith, 
206 N. C., 174. 

After the sale by the trustee and the purchase by the defendants Holli- 
day and Whitaker of the plaintiff's land, the plaintiff, who was sui juris, 
rented the land from them and for several years paid the rent to them. 
We think from plaintiff's testimony that he is estopped and the nonsuit 
was proper. Plaintiff's attornment is sufficiently unequivocal and ac- 
quiesced in for so many years and has barred any action, if one ever 
existed. From plaintiff's testimony the case is a distressing one and his 
misfortune is to be deplored, but we must abide by contracts where there 
is no fraud or mistake alleged and proved. 

The judgment of the court below is 
Affirmed. 

DEVIK, J., took no part in the consideration or decision of this case. 

T. B. DIXSON v. C. E. JOHNSON REALTY COMI?ANY. 

(Filed 22 January, 1936.) 

1. Appeal and Error L a: L d- 
!Phe decision of the Supreme Court on a former appeal constitutes the 

law of the case, both in subsequent proceedings in the trial court and on 
a subsequent appeal. 
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2. Frauds, Statute of, E a-Party obtaining forbearance during life of 
written contract by extending its terms by oral agreement may not 
plead statute of frauds to defeat action on oral agreement. 

Defendant executed a written contract to repurchase a certain lot from 
defendant a t  any time within a year from the sale if plaintiff was not 
satisfied with the lot. Thereafter the agreement to repurchase was ex- 
tended for one year by a writing attached to the contract and signed by 
defendant's authorized agent. During the life of the written contract, 
plaintiff made demand on defendant for the execution of the agreement, 
and defendant, or its agent, obtained forbearance on the part of plaintiff 
by agreeing orally to extend the contract for another year. Eeld: Upon 
institution of suit by plaintiff on the contract during the period of the 
gar01 extension, defenclant is precluded from defeating plaintiff's recov- 
ery by pleading the statute of frauds. 

APPEAL by defendant from Hill, Special Judge, at April Term, 1935, 
of FORSYTH. N O  error. 

This was an action to recover on the following contract: 

" 'We Sell the Earth' 

C. E. J o ~ n s o n .  REALTY COMPANY 

Real Estate and Fire Insurance 

Reputation Our Capital : Reliability and Pronlptness 

Winston-Salem, N. C. 

November 6, 1928. 

"C. E. Johnson Realty Company hereby agrees to refund to T. B. 
Dixson the full purchase price of $4,837.80 for Lot No. 14 in 'Stratford 
Place,' with 6 %  interest, on November 6, 1929, in the event the above 
named purchaser should not be entirely satisfied with purchase of said 
lot. 

Yours very truly, 
"Attest : C. E. JOHXSON REALTY GO., 

"(Signed) R. C. Johnson, By (Signed) C. E. Johnson, 
Sec. Pres." 

"We hereby agree to renew the above contract and extend the terms 
and guarantee for another twelve months to November 6, 1930. 

C. E. JOHNSON REALTY Co., 
"(Signed) By (Signed) R. C. Johnson, Treasurer. 

"M. A. Biggs, Witness." 
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The prayer of plaintiff i n  his complaint was for "such other and fur-  
ther relief in the premises as to the court shall seem proper." 

The evidence discloses that demand was made by plaintiff on defend- 
ant, or its duly authorized agent, within the time limit for the per- 
formance of its written contracts, and defendant failed and neglected to 
perform and appealed to plaintiff to give another year in which to 
perform its contract, promising to put same in  writing. This extension 
of time and forbearance was given by plaintiff with the :issurances made 
by defendant and relied on by plaintiff, which later the extension of 
performance was denied and repudiated by defendant. The plaintiff 
was at  all times ready, able, and willing to perform his part of the con- 
tract. The present action was instituted on 5 November, 1931, within 
the extension time for performance. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Did the plaintiff and the defendant, on 6 November, 1928, enter 
into a written contract by the terms of which the d e f e ~ d a n t  agreed to 
refund to the plaintiff the full purchase price of $4,837.80 for Lot No. 
1 4  in  Stratford Place, with 6 per cent interest, in the event the plaintiff 
should not be entirely satisfied with the purchase of said lot on 6 Norem- 
ber, 1!)29, as alleged? Answer: 'Yes.' 

"2. I f  so, did the plaintiff and defendant thereafter contract and agree 
in  writing to extend the terms of said alleged agreement and continue 
same until 6 November, 1930, as alleged? Answer: 'Ym'  

"3. Did the plaintiff elect and offer to sell, and was he ready, able, 
and willing to convey said parcel of land to the defendant, within the 
time specified in  said alleged agreements? Answer: 'Yes.' 
"4. Did the plaintiff and the defendant, before 6 Yovember, 1930, 

orally contract and agree to extend the provisions of said alleged agree- 
ments for a further period of twelve months, and until 6 November, 
1931 ? Answer : 'Yes.' 

"5. I f  so, did the plaintiff, within the time specified in said alleged 
oral agreement, elect and offer, and was he ready, able, and willing to 
convey to the defendant the said parcel of land? Answer : 'Yes.' 

"6. Did the defendant, within the time specified in said alleged oral 
agreement, decline and refuse to accept a conveyance of said property 
and pay therefor the sum of $4,837.80, with interest, a3 alleged? d n -  
swer : 'Yes.' " 

The defendant made numerous exceptions and assignments of error 
and appealed to the Supreme Court. 

Ingle & Rucker for plaintiff. 
Parrish (e. Deal and Calvin Graves, Jr. ,  for defendant. 
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PER CURIAM. This action has heretofore been before this Court. 
204 N.  C., 521. A t  the close of plaintiff's evidence and a t  the close of 
all the evidence (C. S., 567) the defendant made motions in the court 
below for judgment as in case of nonsuit. The  court below refused 
these motions, and in  this we can see no error. We think the plaintiff's 
evidence on the trial in the court below substantially the same as was 
set forth in  the former appeal. 

A decision by the Supreme Court on a prior appeal constitutes the law 
of the case, both in  subsequent proceedings in the trial court and on a 
subsequent appeal. 

I n  the previous opinion we quoted from Alston v. Connell, 140 N. C., 
485 (491-2), and we quote in part  again as follows: "The extension 
having been given a t  Thomas Connell's request and for his con~eriience, 
when the extended agreement itself and all the circumstances clearly 
implied that  he regarded i t  as a valid and binding contract, and that he 
intended to live u p  to its terms, the law will not permit him iiow to 
repudiate its obligations, invoke for his protection the statute of frauds 
and defeat the plaintiff's recovery, who had forborne a timely perform- 
ance by reason of Thomas Connell's request and in reasonable reliance 
on his assurance. This position is in accord with sound principles of 
justice and is well sustained by authority." 

I t  is  too technical to contend that  the pleadings with the issues and 
charge of the court below are insufficient to support the judgment and 
are contradictory. We do not think there is such a variance hetween 
the allegations, proof, and issues that  could be held as prejudicial or 
reversible error. The  issues were largely in the discretion of the court. 

We think there was plenary evidence, direct and circumstantial, of the 
authority of Biggs, who made the extension of forbearance, and this 
with the knowledge a i d  acquiescence of defendant. The  underlying 
principle of law imolved in this case is  embodied in  the broad idea of 
justice that  where one forbears from performing an  act a t  the request 
of and for the benefit of another, the latter will be precluded from later 
taking the position that  the former has lost the protection of his rights 
by such forbearance. Defendant's business covered some territory-"We 
sell the Earth." 

I n  the judgment of the court below, we find 
N o  error. 
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MRS. GEORGE HILL v. R. D. CLARK ASD MARY CLARK. 

(Filed 22 January, 1936.) 

Appeal and Error A d-Appeal in this case dismissed as premature. 
At the close of the evidence the trial court intimated he would instruct 

the jury that plaintiff would be entitled to recover only nominal damages, 
whereupon plaintiff submitted to a voluntary nonsuit, and appealed. 
Held: The ruling of the trial court did not go to the heart of the matter 
or take the'case from the jury, and the appeal is  dismissed. 

APPEAL by  plaintiff f r o m  Cranmer, J., a t  Apr i l  Term,  1935, of 
BEAUFORT. Appea l  dismissed. 

Plaintiff brought her  action f o r  damages f o r  alleged breach of con- 
t ract  fo r  the cultivation of cer tain land. Defendants  denied t h e  breach. 
There  was  evidence by  both plaintiff and  defendants i n  ~ u p p o r t  of the i r  
allegations. A t  the  close of t h e  testimony the t r i a l  judge int imated he  
v a s  of opinion the  j u r y  should be instructed t h a t  the  plaintiff would be 
entitled to  recorer only nominal  damages. Upon  such int imation,  plain- 
tiff submitted to  a voluntary noilsuit and  appealed. 

E. A .  Daniel for plaintiff. 
l17ard d? Grimes for defendants. 

PER CURIAM. T h e  appeal  was improvidently taken. T h e  rul ing of 
the court did not go  to the hear t  of t h e  mat te r  and  did not take the case 
f r o m  the  jury, but  lef t  open essential issues of fact  still  tc be determined. 
White v. Harm's, 166  N.  C., 227. 

Appeal  dismissed. 

STATE v. HOWARD WELLS. 

(Filed 22 January, 1936.) 
Criminal Law L d- 

Esceptions not brought forward and discussed in appellant's brief will 
be deemed abandoned. Rule of Practice in the Supreme Court No. 28. 

APPEAL by defendant f r o m  Rousseau, J., a t  October Term,  1935, of 
FORSYTH. 

Cr imina l  prosecution, t r ied upon indictment charging the  defendant, 
in five different counts, with violations of the prohibition laws. 

Verd ic t :  ' (Guilty of possession and  t ransport ing intoxicating liquors." 
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J u d g m e n t :  O n  the  count f o r  transporting, 1 2  months on the  roads ;  on 
the count f o r  possession, 2 years  on the  roads, to be suspended for  five 
years  on good behavior. 

Defendant  appeals, assigning errors. 

Afforney-General  Seau~el l  and Assistant di torney-General  A i k e ~ t  f o r  
the State .  

Phin flor ton, Jr., f o ~  dcfendarzf. 

PER CUXIAAI. S o  reversible e r ror  has  been made  to appear  i n  the  
t r i a l  of tlie cam(,. T h e  exception to the  judgment does not seem to have 
been brought f o r n a r d  and  d i s c u s s d  i n  appellant's brief. Helice, i t  is 
deemed t o  be abnndonecl. d. c. Lca,  203 S. C., 13, 1 6 4  S. E., 737. 
"Except ioi~s i n  the record not set out in appellant 's brief, o r  i n  support  
of nl l ich n o  reason or  argument  is stated or authori ty  cited, ni l1  be 
takcn a s  abar~doned." R u l e  25, Rules  of Prac t ice  i n  Supreme C o u r t ;  
I n  re Beurd,  208 N .  C., 661, 163  S. E., 748. 

No error .  

A. H. >IcCOIihIICI< ET AL. v. h1. 0. JACKSON. 

(Filed 22 January, 1936.) 

Fraud A b--Promissory representations may not be made the basis for 
action for fraud. 

Plaintiffs allegcd that defendant induced them not to sell their land by 
falscly representing that defeiidailt could later obtain a mucli higher 
price f o r  same. Uefendaiit tle~uurrecl to the complaint for failure to state 
a causc of action. fIcld: The demurrer \\.as properly sustained, mere 
liromissory representations not being generally regarded as  frauduleilt in 
law. 

1)h\1u, J., took 1 1 0  part in the colisid~r:~tion or decision of this case. 

A \ i l ~ ~ ~ a ~ ,  by plaintiffs fro111 TT7arlick, J., at N a y  Tcrni,  1935, of 
BlZh COMBE. 

C i ~ i l  action for  f r a u d  i n  preventing sale of land and  fa i lu re  to  make  
sale as  promised or represented. 

I t  is alleged i n  t h e  complaiut that  i n  1926 plaintiffs l iere  mduced to 
forego sale of their  BOO-acre t ract  of land, s i tuate  i n  Buncombe County, 
upon t h e  promise and  representation of the  defendant tha t  he  could 
obtain a better price therefor;  tha t  defendant was thereupon given the 
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exclusive right to sell plaintiffs' land, upon representations which later 
proved to be fraudulent, and that  said representationrl were repeated 
from time to time until their falsity was discovered in May, 1931. That  
plaintiffs have been damaged by reason of the decline in the value of 
their land. This action was instituted 16 November, 1!)34. 

Demurrer interposed upon the ground that  the complaint does not 
state facts sufficient to constitute a cause of action. Demurrer sustained. 

Plaintiffs appeal, assigning error. 

Eduurd H.  McMahan for plaintiffs. 
J .  ,4. Patla for defendant. 

PER  CURIA^. Promissory representations, looking to the future, such 
as to what an  agent or optionee can do with property, how much he can 
make on it, or what he can gain by handling it, are not generally re- 
garded as fraudulent in law. Nut. Cash Reg. Co. v. Townsend, 137 
N. C., 652, 50 S. E., 360, 70 L. R. A., 349; Williamson v. Holt, 147 
N. C., 515, 61 S. E., 384, 17 L. It. A. (N. S.), 240; 15 R. C. L., 252- 
253. Compare Kamm v. Flink, 113 N .  J. L., 582, 175 Atl., 62, 99 
A. L. R., 1, and note. 

The allegations of the present complaint seem to fall within this 
principle. 

While, of course, the statute of limitations is not raised by the de- 
murrer, it is observed that  plaintiffs have waited more than three years 
after the discovery of the alleged fraud to bring their action. C. S., 
441, subsec. 9. 

Affirmed. 

D ~ v r w ,  J., took no part  i n  the consideration or decision of this case. 

UTAH LITTLE AND WIFE, ROXIE LITTLE,  v. N. K. HARIIISON, TRUSTEE, 
AND W. M. GREEN. 

(Filed 22 January, 1936.) 

1. Mortgages H h: H' p-Trustor attacking foreclosure for failure of due 
advertisement has burden of overcoming recitals in trustee's deed. 

The recital of due advertisement contained in the trustee's deed is 
prima facie evidence thereof, and the trustor attacking the foreclosure on 
the ground that due advertisement was not made has the burden of over- 
conling such prima facie evidence, and when his evideme fails to show 
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that the sale was not advertised as provided by law, defendant's motion to 
nonsuit is properly allowed, although the evidence may not affirmatively 
shotv due advertisement. 

2. Same-Foreclosure sale must be advertised for twenty-one days. 
An attack of a foreclosure sale under power of sale contained in the 

deed of trust on the ground that the sale \\-as not advertised for 22 con- 
secutive days is unavailing, since ch. 96, Public Laws of 1933, changed the 
statutory minimum for such advertisement from 22 days to 21 days. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiffs from judgment of nonsuit, entered a t  the close of 
their evidence, by Moore, Special Judge,  at  Special J u n e  Term, 1935, of 
MARTIN. Affirmed. 

11. L. S w a i n  for plaintiffs, appellants. 
11ugk G. Hor ton  and J .  C. Smith for defendants, appellees. 

PER CURIAM. This is  an  action, instituted by the plaintiffs, to set 
aside a deed of foreclosure given by the defendant Harrison, trustee, to 
the defendant Green. 

The plaintiffs assign as  error the signing of the judgment, and base 
their exception upon the contention that  there was sufficient evidence to 
be submitted to the jury that  the deed of trust given by them to the de- 
fendant Harrison as trustee to secure their debt to the defendant Green 
had not been properly foreclosed for the reason that  the advertisement 
of the foreclosure sale had not complied with the terms of the deed of 
trust and the statute governing foreclosures, since (1) the advertisement 
had not been posted at the courthouse and three other public places, and 
(2)  since the advertisement in the uewspaper had not been for a dura- 
tion of 22 days. 

There is a recital i n  the trustee's deed that  the sale was duly adver- 
tised, and this is  prima facie evidence in  favor of the regularity of the 
executio~i of the power of sale in a deed of trust, and if there n a s  any 
failure to advertise properly, the burden was on the plaintiff to show it. 
Jenk ins  1;. Grzf in,  175 N .  C., 184; Lumber  Co. v. Waggoner,  198 N .  C., 
221. 

A perusal of the evidence leaves us with the impression that  i t  was 
insufficient to be submitted to the jury upon the failure to post the 
advertisement a t  the courthouse and three other public places. While 
this evidence may not affirmatively show that  such advertisement was so 
posted, when read in the light most favorable to  the defendants, i t  fails 
to show that  such advertisement was not so posted, and, the burden being 
upon the plaintiffs to establish the failure to  properly advertise, the 
judgment for nonsuit was correctly entered. 
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The second contention that the property was not advertised for 23 
consecutive days is untenable for the reason that  ch. 96, Public Laws 
1933, c h a i ~ g ~ t l  the statutory miiiimum for such advertisement from 22 
days to 1 (lays. X. C. Code of 1935 ( U c h i e ) ,  sec. 687 (b ) .  

Affirmed. 

DETIK, J . ,  took no part  in the consideration or decision of this case. 

M. E. REEVES, ADMISISTRATOR OF IT. I?. THOMPSON, I~ECEASED, R. A. 
WADDEr,L, ASD BANK O F  SPARTA r. KERIP JIILLER. 

(Filed 22 January, 1936.) 

Deeds A f-Deed of gift not registered in two years is void. 
Where a deed appearing on its face to be a deed of gift is not regis- 

tered in two years frou its execution as required by C. S., 3315, it is 
void, and may be set aside in an action by creditors of the grantor re- 
gartlless of whether it was executed in defraud of credjtors. 

,IPPEAL by defendant from Pless, J., at  N a y  Term, 1935, of ALLE- 
GHAXY. 

This mas an  action to set aside deed to defendant from Jno.  J. Miller, 
his fathcr, upon the ground that said deed was voluntar,y and in fraud 
of the rights of plaintiffs, who were creditors of Jno.  J. Miller. 

The deed in question was dated 1.5 May, 1929, and mas not recorded 
until 20 June,  1932, after the death of Jno.  J. Miller. The  only con- 
sideratjoii recited in the deed v a s  one dollar, and there was no other 
rv i t ie~~ce  of consideration. 

I n  answer t o  issues submitted, the jury found that  the said deed was 
made with intent to  hinder, delay, or defraud creditors, and that  Jno.  J. 
Miller did not retain property sufficient and available to pay his 
creditors. 

From judgment on the verdict, defendant appealed. 

R. A. Doughfo?~, R. F .  Crouse, and Sidney Gambill fcr plaintilY-s. 
T ~ i v ~ f f e  d Holslzouser and W .  H. McEltue'e for defenaant. 

PER CURIAN. I t  is ulinecessary to consider the exce~t ions  discussed 
in defendant's brief, as  the deed attacked by the plaintiff 3 i n  this action 
appears on its face to be a deed of gift,  and was not registered within 
two years as required by C. S., 3315. 

Tlle deed was therefore void. Booth v. Ilccirston, 195 K. C., 8. 
No error. 
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STATE v. J. R. LIBBY. 

(Filed 22 January, 1936. ) 

Criminal Law G m-Plea of guilty on prior trial may be proved in subse- 
quent trial for the same offense. 

Defendant pleaded guilty in the municipal court, but on appeal to the 
Suwrior Court pleaded not guilty. Held:  Proof of the plea of guilty on 
the prior trial is competent in the Superior Court. and the introduction 
of the original warrants, fully identified as the records of the municipal 
court, for the purpose of corroborating the evidence of the plea in the 
municipal court, is without error, and is not objectionable as proof of 
proceedings in  n court of record by eridence outside the record. 

APPEAL by defendant from XcE'lroy,  J., and a jury, a t  June  Term, 
1933, of GLILFORD. Xo error. 

The  defendant J. R. Libby pleaded guilty in  the municipal court of 
the city of High Point  for three violations of the Turlington Act and 
gave notice of appeal to the Superior Court of Guilford County a t  the 
June,  1935, Term of the Superior Court sitting in Guilford County, 
North Carolina, before a jury, with Judge P. A. McElroy presiding. 

The  defendant was again convicted of the aforementioned three riola- 
tions of the Turlington Act on three warrants sworn out in the High 
Point  municipal court. 

The court consolidated the cases for judgment, and all of the cases 
nere  consolidated with the consent of the counsel for the defelidant for  
judgment, and the defendant was sentenced to serve eighteen months in  
the county jail of Guilford Count& North Carolina, to be assigned to 
work under the State Highway and Public Works Commission. The  
defendant excepted, assigned error, and appealed to the Supreme Court. 

Attorney-Gene~al Xeawell and Assistant Attorney-General Aih-en for 
the State. 

Gold, M c l n a l l y  & Gold for defendant. 

PER CURIAM. The defendant contends : "There is  the fundamental 
principle of evidence that  proceedings in a court of record are  evidenced 
by the record, and proof outside of the record is inadmissible to estab- 
lish such proceedings, without proof of the loss or destruction of the 
record. G a d d i n  u. The Town of Jfadison, 179 X. C.;461." 

The  above is well settled by law, but is not applicable on the present 
record. The  defendant, i n  the High  Point  municipal court, pleaded 
guilty on three warrants charging him with the unlawful sale of intoxi- 
cating liquor. H e  was sentenced and appealed to the Superior Court  
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and pleaded not guilty, and was tried and convicted by the jury, and 
again sentenced, and appealed to the Supreme Court. I n  the Superior 
Court the evidence was plenary as to the unlawful posse!3sion of intoxi- 
cating liquor as charged in the warrants. The  original warrants mere 
sent u p  on the appeal, and defendant was tried on same. The warrants 
were introduced and identified by officers present a t  the hearing when 
the defendant pleaded guilty in the High Point  municipal court. They 
were offered to show the date and in corroboration of defendant's plea of 
guilty. The  warrants themselves show the plea of guilty and were fully 
identified as the records in the High Point  municipal cowt.  

I t  is well settled that  a plea of guilty on a prior tr ial  may be proved 
in  a subsequent tr ial  for the same offense. 

I n  the tr ial  i n  the court below, we see no prejudicial or reversible 
error. 

No error. 

E. D .  WOODY AND WIFE, PANTHEA WOODY, V.  PRUDENTIAL L I F E  
INSURANCE COMPANY O F  AMERICA. 

(Filed 22 January, 1936.) 
1. Usury C b- 

The burden is on plaintiff, seeking to recover the statu1;ory penalty for 
usury, to show that a commission charged on the loan, and constituting 
the basis of the claim, was received by the lender. 

2. Limitation of Actions A b- 
Where an action to recover the penalty for usury is not instituted until 

more than two years after the last payment of interest, the action is 
barred by the statute of limitations. C. S., 442. 

3. Csury A a- 
A sum paid as an attorney's fee in a settlement between the parties 

after foreclosure of the property securing the debt and the repurchase of 
the property by the trustor by paying the original debt, is held not 
usurious under the evidence in this case. 

APPEAL by plaintiffs from Grady, J., at  September Term, 1935, of 
DURHAM. 

Plaintiffs instituted this action on 22 January,  1935, to recover the 
penalty for usury alleged to have been exacted by the defendant. I n  
the complaint plaintiffs alleged that  from a loan made by the  defendant 
i n  1926, the sum of $209.00 was deducted and received by the defendant 
for making the loan, and that i n  July,  1934, a further sum of $50.00 was 
paid by the plaintiffs in excess of the legal rate. Defendant denied that  
it charged or received the $209.00, and in its answer alleged that if 



N. C.] FALL TERM, 1935. 365 

plaintiffs paid this sum it was a commission which was not received by 
the defendant. The defendant further alleged that  the item of $50.00 
was an  attorney's fee paid by the plaintiffs in a settlement after a fore- 
closure sale. Defendant also pleaded the statute of limitations. 

Plaintiff E. D. Woody testified that  the negotiations with respect to 
the loan mere had with one S. B. Frink,  who filled out an  application 
for the loan on the defendant's blank; that  the amount of the loan was 
$3,000, secured by deed of trust on his home, but that  $209.00 was de- 
ducted from the amount for negotiating the loan;  that  thereafter he 
kept up  his  payments on principal and interest to 5 July,  1932, and 
thereafter made no other payments; that in July, 1934, the trustee in 
the deed of trust advertised and sold the property and the defendant bid 
it in for $2,500; that  i n  August, 1934, he secured a loan from the Home 
Owners' Loan Corporation and paid off his debt, including interest, 
taxes, and cost of sale, the defendant accepting Home Owners' Loan 
Bonds therefor. 

At  the conclusion of plaintiffs' evidence, motion for nonsuit was 
allowed, and from judgment thereon plaintiffs appealed. 

Bennet t  d lllcDonald for plaintiffs, appellants. 
Basil X .  W a t k i n s  for defendant, appellee. 

PER CURIAM. The judgment of nonsuit must be sustained. The 
receipt by the defendant of the alleged usury of $209.00 does not suffi- 
ciently appear, and, if i t  did, the statute of limitations is a complete 
bar. No payments of interest were made after 5 July,  1932. 

The other item of $50.00 was an  attorney's fee, paid by the plaintiffs 
in a settlement made after a sale of the premises had been made in July,  
1934, and under the evidence in this case this could not be held to be 
usurious. C. S., 442; T m t  Co. v. Redwine,  204 N. C., 125. 

On  the record before us the judgment of nonsuit is 
Affirmed. 
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1. Banks and Ranking H c- 
The Commissioner of Banks  ac ts  in a capacity equivalent t o  a receiver 

in taking over the  assets of a n  insolrent bank, C. S., 218 ( c ) ,  and in such 
capacity represents the  depositors ;rnd other creditors in t he  collection and 
distribution of t he  assets of the  b:nik. 

2. Banks and Banking H a-Statutory liability of stockholders of bank 
creates a trust fund for the benefit of creditors. 

The s ta tu tory  liability imposed upon stoclrl~olders of :ln insolvent bank 
is  created, not for  the benefit of the  bank, but for  the  benefit of depositors 
and other creditors, and  constitutes a fund in t he  nature  of a t rus t  fund 
in the  sense t h a t  i t  should be maintained in tac t  and be available upon 
insulrency fu r  equitable distribution among all  creditors. 

3. Same- 
By provision of C. S., 219 ( c ) ,  a n  administrator,  executor, guardian,  or 

trustee is  not l~ersonally liable f o r  the  statutory liability on bank stock 
held in their  representative capacities, but such liability attaches to the  
estate or funds  in  their  hands. 
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4. Same--Failure of trustee t o  sell bank stock for  reinvestment held not  
t o  relieve estate of s ta tutory liability. 

I t  appeared from the statement of facts agreed that, n d e r  the terms of 
testator's will, certain shares of bank stock, together with other property, 
were bequeathed to named executors and trustees, testator directing 
that  the income from the estate be paid his wife during her life, then to 
his children, and the corpus of the estate paid his gran~lchildren upon the 
death of his children. The bank and testator's wife were named co- 
esecutors and trustees under the will. After testator's death the stock 
was changed on the books of the bank from testator's name to the "execu- 
tors of the estate." Thereafter, one of the children representing the 
beneficiaries and the testatrix, went to the trust officer of the bank and 
advocated the sale of the bank stock for reinvestment, which the trust 
officer declined to do, stating that the stock of the bank was a good invest- 
ment. Later the bank became insolvent and was taken over by the statu- 
tory receiver. The esecutors thereafter filed their final settlement, and 
defendant executrix resisted the assessment of the statutory liability on 
the bank stock against the estate. Held: Conceding that the bank 
breached its duty a s  trustee in failing to sell the stock for rein~estment, 
C .  S., 4018, its wrongful act will not relieve the estate of the statutory 
liability to the prejudice of depositors and creditors of the bank, who had 
no notice of the terms of the trust, and were entitled to regard the 
statutory liability as additional security, and notice to ):he bank not being 
notice to the depositors and other creditors, since the fact of the establish- 
ment of the trust did not appear upon the books of the bank. 

The principle that a corporation cannot relieve a stockholder of liability 
for the balance due on unpaid stock to the prejudice of creditors of the 
corporation applies to the statutory liability of bank stockholders. 

6. Same-Trust estate held liable for  statutory stock assessment, although 
ultimate beneficiaries were minors. 

Under the provisions of C. S., 219 ( c ) ,  the trust estate is liable for the 
statutory assessment on bank stock owned by it, regardless of the method 
by which the trust is established, and where shares of bank stock appear 
on the books of the bank in the name of "executors," the statutory lia- 
bility thereon of the estate may not be defeated by showing that the stock 
was held by the esecutors as executors and trustees uncler the will for the 
benefit of minor ulterior beneficiaries, the beneficiaries of the income from 
the trust estate being of age, and there being nothing on the books of the 
bank to disclose the trusteeship. 

7. Equity A c- 

The maxim that equity regards that as done which ought to be done 
will not be enforced to the injury of innocent third parties. 

STACY, C. J., and CLARKSON, J., dissenting. 
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APPEAL by defendant Margaret E. Brand, executrix, from Clement, J., 
a t  May Term, 1934, of GUILFORD. Affirmed. 

Plaintiff Commissioner of Banks, under the authority conferred by 
the statute, levied an  assessment against all the stockholders of the 
failed Nor th  Carolina Bank and Trust  Company for the amount of 
stock held by each, and among them against the defendants, executors 
of the last mill and testament of R .  A. Brand, deceased, for the stock 
liability on five hundred shares, of the par value of ten dollars each, 
and docketed judgment against them for five thousand dollars. From 
the assessment so levied, the defendant Margaret E. Brand in  apt time 
appealed to  the Superior Court. 

I n  the Superior Court the case was submitted without a jury upon 
the following agreed facts : 

"1. The Kor th  Carolina Bank and Trust  Company was a banking 
corporation, organized under the lams of the State of Xor th  Carolina, 
with its principal office in Greensboro, Guilford County, North Carolina, 
and a branch office in  Wilmington, Kew Hanover County, hrorth Caro- 
lina, and as such was authorized to do a trust business. On 20 May, 
1933, the plaintiff declared said bank i~isol\ent, took possession thereof, 
and filed in the office of tlie clerk of the Superior Court of Guilford 
County notice of his action and of the reason therefor. On 22 June,  
1933, the plaintiff levied an  assessment equal to  the stock liability of 
cach stockholder against all of the stockholders of the North Carolina 
Bank and Trust  Company, and on 3 July,  1933, filed a copy of said levy 
in tlie office of the clerk of the Superior Court of Guilford County; that  
said assessment was recorded and docketed in  said office as a judgment 
for $5,000 in favor of the plaintiff and against the defendants; that  a 
transcript of said judgment was also docketed in the office of the clerk 
of the Superior Court of New Hanover County. Thereafter Margaret 
E. Brand requested the North Carolina Bank and Trust  Company, as 
her coexecutor and cotrustee under the will of R. A. Brand, deceased, to 
appeal from said levy and assessment, but it refused so to do, and an 
appeal was thereupon filed by said Margaret E. Brand within the time 
prescribed by law. 

"2. R. A. Brand died a resident of New Hanover County, on or about 
24 June,  1930, leaving a last will and testament, a copy of which is 
hereto attached as  'Exhibit A,' and made a par t  hereof as if fully set 
out herein. Said will was duly admitted to probate in the office of the 
clerk of the Superior Court of New Hanover County on or about 28 
June,  1930, a t  which time the North Carolina Bank and Trust  Company 
and Xargaret  E. Brand qualified as executors of the estate of said 
decedent. 
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"3. R. A. Brand died leaving and surviving him the following chil- 
dren, to wit: Robert d. Brand, Jr . ,  E t t a  Brand Adam3, and Margaret 
Brand Taliaferro; and the following grandchildren, to wi t :  Xargaret  
Brand and Martha June Brand, children of Robert A. Brand, J r . ;  
Margaret B r a i d  Taliaferro, Lucy Taliaferro, and Carolyn Davis Talia- 
ferro, children of Margaret Brand Taliafwro; and L,lwrence Sdams, 
111, a child of E t t a  Brand Adams. All of said children and grand- 
children are now living, and all of said grandchildren are now minors 
under the age of twenty-one years. 

"4. Nargaret  E. Brand is now and was at all times herein mentioned 
wholly inesperienced in business, and the Xorth Carolina Bank and 
Trust Company, through its trust department, at  J+-ilmington, held 
itself out as competent and qualified to manage the estate of her de- 
ceased husband, R. A. Brand, and to adrise the said Margaret E. Brand 
in all matters connected therewith in whicah she was nterested as co- 
executor and cotrustee, ,and, except as hereinafter stated, said bank, 
through its trust department, at  all times handled the active manage- 
ment of said estate, kept all records, and received and disbursed all 
funds, merely calling upon the said Xargaret  E. Brand for her signa- 
ture whenever same was necessary. 

"5, At the time of his death, R. A. Brand owned five hundred shares 
of stock of the North Carolina Bank and Trust  Comoany of the par 
value of $10.00 per share. Immediately after his death said stock came 
into the possession of the executors of his estate, and was transferred on 
the books and records of the bank to 'North Carolina Bank and Trust  
Company and Margaret E. Brand, executors of the last will and testa- 
ment of R. A. Brand, deceased,' i n  which name i t  has remained a t  all 
times since. 

"6. On numerous occasions during a period of approximately two 
years prior to the beginning of the liquidation of the North Carolina 
Bank and Trust  Company, Robert A. Brand, J r . ,  one of the legatees 
under his father's will, acting on behalf of himself ar.d of his mother 
and the other beneficiaries under said will, consulted the trust officer of 
tlic Sort11 Carolina Bank and Trust  Company at  Wilmington and urged 
the sale of said stock and a reinvestment of the proceeds therefrom in  
Government Bonds or other similar securities, hut said trust officer, who 
had assumed the active management of said estate 01 behalf of said 
bank, stated to the said Robert A. Brand, Jr . ,  that said stock was a good 
and safe investment and should be retained, and in spite of protests by 
the said Robert A. Brand, Jr . ,  on behalf of himself, his mother, and the 
other beneficiaries under his father's will, said trust officer, acting on 
behalf of said bank, declined to sell or dispose of said stock. 



N. C.] S P R I N G  T E R M ,  1936. 371 

"7. On or about 23 May, 1933, a t  the suggestion of the North Caro- 
lina Bank and Trust  Company, said bank and Margaret E. Brand filed 
in the office of the clerk of the Superior Court of New Hanover County 
a final accounting as executors of the estate of R .  A. Brand, deceased, 
and thereupon all of the property and assets of said estate were trans- 
ferred and delivered to the Kor th  Carolina Bank and Trust  Company 
and Margaret E. Brand, as trustees, upon the terms, conditions, and 
uses set forth in the last will and testament of R. A. Brand, dewascd, 
and thc Xor th  Carolina Bank and Trust  Company and Xargaret  E. 
Brarid qualified and are now acting as  trustees of said estate. 

"Upon the foregoing facts, the plaintiff contends that  the estate and 
funds in  the hands of Nor th  Carolina Bank and Trust  Company and 
Margaret E. Brand, as executors and trustees under the will of R. A. 
Brand, deceased, are liable for the payment of the $5,000 assesbment 
herein referred to, and the defendant Margaret E .  Brand contends that  
said estate was not a stockholder in the Korth Carolina Bank and Trust  
Company at the time it suspended business, or ~vi th in  sixty days prior 
thereto, and that  said estate is not liable for said a s s ~ s s n ~ r ~ l ~ t . "  

The material portions of the will of R. A. Brand are as follows: 
"Second: I give, devise and bequeath unto my  said Executors all of 

the rest and residue of my estate, of whatsoever nature, kind, descrip- 
tion, whether real, personal, or mixed, and wheresoever situate, in trust 
nevertheless for the following uses and purposes, and none other, that is 
to say:  Tha t  my said Executors shall have arid hold said property for 
the sole use and benefit of my beloved wife, Margaret E. 13ranc1, for 
and during the term of her natural  life and pay the net income arising 
therefrom unto my said beloved wife, Margaret E .  Brand, for and dur- 
ing the said term, in  quarterly installments." 

"Third:  After the death of my  belored wife, Margaret E. Brand,  
I direct my  said Executors to pay, in equal proportions, to my said 
tlirer (3)  children (E t t a  S. Brand ,\dams, Margaret E .  Brand Talia- 
ferro, and Robert A. Brand, J r . ) ,  in quarterly payments, the net income, 
rents, ,profits and interest arising from my estate, and at the death of 
my bald three children, I direct my  said Executors to  divide the prop- 
erty rcniaining in my  said estate between my grandchildren, share and 
share alike, absolutely, unconditionally, and in fee simple forever." 

"Fourth:  I hereby authorize, direct and empower my said Executors, 
in their sound discretion, both concurring, to sell or otherwise dispose 
of, any or all of the real estate, except my present dwelling, save as 
hereinafter provided that I may die seized or possessed of, and hold and 
reinvest the proceeds arising from said sale, or other disposition, of my 
said real estate to and for the same uses, trusts, and purposes that they 
held said property in its unconverted state, as hereinbefore set forth." 
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"Fifth: I hereby constitute and appoint my wife, Mrs. Margaret E. 
Brand, and North Carolina Bank and Trust Company of Wilmington, 
North Carolina, my lawful executors." 

Upon the foregoing facts, judgment was rendered in the court below 
that the assessment levied against the defendants be affirmed, and that 
the appeal therefrom be dismissed. From this judgment defendant 
Margaret E. Brand, executrix, appealed to this Court. 

Brooks ,  M c L e n d o n  & Holderness  f o ~  appellee. 
S t evens  & B u r g w i n  for appel lant .  

DEVIN, J. I t  is admitted that the shares of stock in question belonged 
to defendant's testator, R. A. Brand, and that upon his death they passed 
to his executors under the provisions of his will. The will devises and 
bequeaths all of testator's property, both real and personal, to his execu- 
tors in trust to have and hold the same for the use and benefit of his 
wife, the defendant Margaret E. Brand, to pay to her. the net income 
therefrom during the term of her natural life, and after her death the 
net income, "rents, profits, and interest," to be paid to his three chil- 
dren, and at  the death of his children, the remaining property to be 
divided among his grandchildren. 

After the death of R. A. Brand the said shares of stock in the North 
Carolina Bank and Trust Company were transferred on the books of 
the bank to "North Carolina Bank and Trust Company and Margaret 
E .  Brand, executors of the last will and testament of 13. A. Brand, de- 
ceased." I n  their names the stock has remained at all times since. 

After the bank had closed and the plaintiff Commirrsioner of Banks 
had taken over its assets and affairs for the purpose of liquidation, the 
named executors filed their final settlement as such. 

The plaintiff herein is acting in a capacity equivalent to that of a 
receiver (C. S., 218 [c] ; B l a d e s  v .  H o o d ,  Clomr., 203 bT. C., 5 6 ) ,  in the 
performance of his duty to collect and distribute all the assets of the 
bank for the benefit of its depositors and creditors. To that end he 
stands in the place of and represents the creditors. 

The question presented by this appeal is whether bank stock, held by 
executors and trustees under a will, can avoid assessment for the statu- 
tory liability of stockholders, on the ground that the bank, one of the 
executors and trustees, negligently retained the shares of stock instead 
of selling them for proper investment, in breach of the trust created by 
the will. 

The appellant contends that for this reason, and for the further reason 
that under the terms of the will the corpus of the esta1;e was devised to 
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the testator's grandchildren as ultimate takers, the estate was not liable 
to assessment as stockholder, within the meaning of the statute, a t  the 
time the bank failed. 

T o  determine this question, it becomes necessary to examine the perti- 
nent statutes in force a t  the time and the decisions of this Court with 
reference to the nature and effect of the liability of the holders of bank 
stock to assessment for the benefit of depositors and creditors, on failure 
of the bank. 

I .  The  statute, C. S., 219 ( a ) ,  which imposes liability upon holders 
of bank stock, is as follows: 

"The stockholders of every bank organized under the laws of North 
Carolina, whether under the general law or by special act, shall be indi- 
vidually responsible, equally and ratably, and not one for another, for all 
contracts, debts, and engagements of such corporation, to the extent of 
the amount of their stocks therein a t  par value thereof, i n  addition to the 
amount invested in  such shares. . . . The  term stockholders shall 
apply not only to such persons as  appear by the books of the corporation 
to be stockholders, but also to every owner of stock, legal or equitable, 
although the same may be on such books in the name of another person.'' 

This statute mas originally enacted by the North Carolina General 
Assembly of 1897, ch. 298, and was taken from section 12 of the Na-  
tional Banking Act of 1864, Rev. St. U. S., 5151. 

The quoted provisions of the statute are very broad in their terms 
and impose liability upon every owner of stock in a bank "for all con- 
tracts, debts, and engagements of such corporation," not for the benefit 
of the corporation but for the benefit of the depositors and other credi- 
tors. The liability of stockholders is  statutory and attaches by virtue 
of the statute, to the owners of stock, and is imposed by statute for the 
benefit of depositors and creditors. Smathers v. Bank, 155 N.  C., 283. 

"The statutory liability of stockholders is created exclusively for the 
benefit of corporate creditors. I t  i s  not to be numbered among the 
assets of the corporation, and the corporation has  no right or interest in 
it." Cook on Stock and Stockholders, sec. 218. I t  is an  additional se- 
curity for creditors. Hill v. Smathers, 173 N. C., 642. 

I n  Srmthers v. Bank, 135 N. C., 410, it is stated that  the statute 
imposing the liability of stockholders, "incorporates in the contract of 
subscription the additional obligation that, if necessary to pay the 
debts of the corporation, the subscriber will pay an  amount in addition 
to his subscription equal to the par value of his  stock. This obligation 
is in trust for the security of the creditors. The  corporation may not, 
as against creditors, relieve him from the obligation." 

I n  Foundry Co. v. Killian, 99 N. C., 501 (decided in  1888), i t  was 
held that  the unpaid subscriptions to stock (and same rule applies to 
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HOOD, COMR. OF BANKS, v. TRUST CO. 

the statutory liability, Smathers v .  Bank,  135 K. C., 410), constitute 
a trust fund for the benefit of the creditors of the corporation-a trust 
fund pledged for the payment of the debts of the corporation, citing 
Sawyer v.  Hoag, 17 Wall., 620. 

I n  Smathers v. Bank,  135 N. C., 410, Air. Justice Connor, delivering 
the opinion, uses this language: "The doctrine that  the capital stock of 
a corporation constitutes a trust fund has been accepted and acted upon 
by this Court," and lie quotes with approval from 10 Cyc., 553, the 
following: "It is a farori te doctrine of the American courts that  the 
capital stock and other property of a corporation are to be deemed a 
trust fund for the payment of the debts of the corporation." Foundry 
Co. 2'. l i i l l ian,  supra; Cotton illills v. Cotton ~ u i l l s ,  115 S. C., 475; 
Bank v. Cotton llfills, 115 N.  C., 507. 

I t  is an  essential American doctrine, based upon the principle first 
eliunciated by Judge Story, that  the capital stock of a corporation is a 
trust fund to be preserved for the benefit of creditors. P o u ~ ~ d r y  Co. v. 
Kill iam, supra. 

"Statutes making stockholders individually liable to creditors create 
a right flowing directly from the stockholder to creditors." Thomp. 
Corp., see. 3560. 

I t  is apparent from these and many other authorities, which could be 
cited, that  i t  is the purpose of the statutes imposing the liability of 
stockholders to provide security, frequently referred to :IS a "trust fund," 
for the depositors and creditors, i n  addition to the stxurity furnished 
by the tangible property of the bank. Puller v. Service Co., 190 N. C., 
655; Redrying Co. v. Gurley, 197 N. C., 56. 

As pointed out by ilfcRae, J . ,  i n  Ba~nk v. Cotton Xil ls ,  115 hT. C., 507, 
the words, "trust fund," used in  this connection, are not to be understood 
in the strict sense to import a direct and express trust attaching to the 
property, but mean that  all the assets will be equitably distributed for 
the benefit of all creditors. 

Illustrating the nature and effect of the principle> that  the stock- 
holdrr's liability constitutes a fund to be preserved for the benefit of 
depositors and creditors, we have the rule ihat  such liability may not be 
set off against the bank's liability to  depositors and ci-editors. 3 s  was 
held in I n  re Trust  Co., 197 N. C., 613, a depositor, who is  also a stock- 
holder of an  insolvent bank, is not entitled to  h a r e  the total amount of 
his deposit applied as payment on his assessment. Only the dividends 
apportioned to him as a depositor may be so applitld. Prifchard v.  
I food,  Comr., 205 N. C., 790. 

11. But  the defendants in the case a t  bar are not illdividually and 
in their own right the owners and holders of the stock in question. I t  
was bequeathed to them as executors and trustees to be held for the pur- 
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poses expressed in the will of R. A. Brand. At common law, when 
stock was recorded on the books of the corporation in the riarne of a 
trustee for others, the trustee was personally liable as if tlle absolute 
owner; though the estate of a deceased shareholder was liable nhen 
shares came into the hands of an  executor. Cook on Stock 6 Stock- 
holders, secs. 244-248. 

That  rule, honerer,  has been generally changed by statute. The  
Korth Carolina statute appertaining to those who hold stock in a repre- 
sentative capacity, originally enacted in 1893 (C., 471)) now C. S., 219 
(c) ,  is as follows: "Persons holding stock as executors, aclministrators, 
guardians, or trustees shall not personally be subject to any liabilities as 
stockholders, hut the estate and funds in their hands shall he liable in 
like manner and to  the same extent as the testator, intestate, nard ,  or 
person interested in such trust fund would be if living and coinpettmt to 
hold stock in  his own name." 

This prorisioli extends to every trust relation, however created, and 
attaches liability to the estate and funds in  the hands of the trustee. 
I n  ye Trust Co., 203 X. C., 238. 

The  exemption of the personal liability of the trustee is limited to 
cases wliere there is a probability of some estate to respond to the lia- 
1 T ~ u s t  C'o. v. Jenkitu, 193 N. C., 761; 7 C. J., 770. 

The appealing defendant contends that her codefendant, the banlr, \i as 
wgligent in the administration of the trust created by the nill,  in that, 
ill spite of her protest, it  continued to hold tlle shares of i t> OTW stock 
a. a. part of the fund until the bank became inso l~en t  a i d  n as closed; 
that it was the duty of the bank to hare  invested the fund nhicli came 
into its l lards under the terms of the will in accordance with the statute, 
C. S., 4018. 

TTliile the fund came into the hands of defendants impressed with a 
trust, to be held for the purposes declared in the will, a portion of the 
funti, to n i t ,  the five hundred shares of stock in  question, came into their 
hands in the form of an inlestnlent uhich  had been selected and appar- 
eutly approved by the testator; yet, concediiig the hank commitretl a 
breach of dutj- in failing to sell the shares when salable and reinvebting 
the fund, can the deposit creditors of the bank be made to suffer on that  
account? There was no notice to then1 of the terms of the trusteeship. 
They ne re  only chargeable with ilotice of the manner in which the 
names of the stockholders appeared on the stock books of the bank, and 
had a right to rely in making deposits on the statutory liability of the 
stockholders as additional security for their deposits. Trust 6'0. v. 
JenX ins, supra. 

And a breach of duty on the part  of one of the trustees or of the bank 
could not illjuriously affect the rights of creditors without notice. The 
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stock liability was to  creditors an  additional security, and notice to the 
bank is not necessarily notice to depositors or creditors. T w t  CO. v. 
Jenkins,  supra. 

'(The governing officers of a corporation cannot, by agreement or other 
transaction with the stockholders, release the latter from their obliga- 
tion to  pay, to the prejudice of creditors, except by fa i r  and honest 
dealing and for a valuable consideration. Such conduct is  character- 
ized as a fraud upon the public, who were expected to  deal with them.'' 
Drug Co. v. Drug Co., 173 N. C., 502. 

"The creditors of a company may well ask that  the fund upon which 
they relied ( the capital stock subscribed) shall really exist and be held 
sacred to  discharge corporate liabilities." Foundry Co. v. K i l l i m ,  
supra. 

The  Court was here speaking of unpaid stock subscription, but the 
principle applies to the statutory liability of bank stockllolders. Smath-  
ers v. Bank ,  135 N.  C., 410. 

"The liability which attaches to  the ownership of'the stock, which was 
held by him as a guardian, is  statutory, and therefore would bind the 
estate of the wards in  his hands." Smathers v. Bank,  155 N.  C., 283. 

'(The corporation may not, as against creditors or other stockholders, 
relieve him from the obligation of stock liability." Xmathers v. Bank,  
135 N .  C., 410. Nor  can stockholders evade liability by any private or 
secret arrangement that  may have been entered into among themselves. 
Foundry Co. v. Kill ian,  supra. 

I t  was held in  T m t  Co. v. Jenkins,  supra, that  where the rights of 
depositors and creditors of the bank are involved, it was immaterial that  
the officers of the bank had notice of the conditions under which stock 
was held by a trustee. The  liability imposed by statute upon stock- 
holders of a bank i s  for the benefit of the depositors and creditors and 
not for the bank. 

I n  Corp. Com. v. McLean, 202 N.  C., 77, the defendants in that  case 
sought to avoid the statutory liability on the ground that  those from 
1\,11om they had purchased the shares had perpetrated a fraud upon them, 
but this Court denied relief on that  ground, stating that "to hold other- 
wise would defeat the purpose of the statute, which is to provide an  
expeditious proceeding for the enforcement of the statutory liability of 
all persons who are stockholders of an  insolvent banking institution a t  
the date of its insolvency." 

Corporation Corn. v. McLean, supra, is cited with approval in Com- 
missioner of Banks  v. Carrier, 202 N.  (!., 850, where a stockholder 
sought to escape liability for assessment by allegation that  her purchase 
of stock was induced by fraud of the officers of the bank. There i t  was 
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held she was not entitled to have her ~ u r c h a s e  of stock canceled to the 
detriment of the depositors and creditors of the bank, she having held the 
stock for two years and having exercised the privileges of a stockholder. 

I n  Scott v. Deweese, 181 U. S., 202, i t  is stated: "If the subscriber 
became a shareholder in consequence of fraud practiced upon him by 
others, whether they be officers of the bank or officers of the Government, 
he must look to them for redress, and is estopped as  against creditors to 
deny that  he is a shareholder within the meaning of see. 5151 (C. S., 
219 [a]) ,  if a t  the time the rights of creditors accrued he  occupied and 
was accorded the rights appertaining to that  position." 

I t  has been held that where stock is left by will or descends to an 
infant, the estate in the hands of the guardian is  liable for the assess- 
ment. 7 C. J., 770; Clark v. Ogilvie, 111 Ky., 181. 

I n  Clark v. Ogilvie, 111 Ky., 181, the father of the infant defendants 
died while owning certain shares of stock in  a, national bank. This 
stock came into the hands of defendants' guardian, who continued to 
hold it until the bank failed. Upon action by the receiver of the bank 
the guardian admitted these facts and judgment was rendered against 
the estate of the wards. The  Federal statute, 5152, U. S .  Revised Stat-  
ute, is  in the same words as  C. S., 219 (c) .  Subsequently, the defend- 
ants, then of age, set up  that  the guardian had violated the trust in hold- 
ing the stock. I t  was held that, while the personal judgment against 
the infant defendants was unauthorized, the judgment was properly 
entered against the estate of the wards in the hands of the guardian. 
Further referring to section 5152, U. S. Rev. St., our C. S., 219 (c) ,  the 
Kentucky Court used this language: "It  will be observed that  in fixing 
the liability of stockholders of a national bank, so f a r  as the persons 
beneficially owning stock may be under the legal disability of infancy 
are concerned, a s  well as  instances where the stock is  held by executors, 
administrators, or other trustees, i t  is the estate and not the person that  
is made liable for assessment. The  infants could not bind themselves by 
contract, or otherwise, as stockholders of the bank, nor could their 
father have bound them, had he intended to do so, by having this stock 
conveyed to them directly." 

Mr.  Justice Connor, speaking for the Court in Corp. Corn. v. McLean, 
supra, uses this language: "The only issues of fact that  may be raised 
by such an appeal (from an assessment against stockholders), ordinarily, 
a re :  ( I )  Was the appellant a stockholder of the insolvent banking cor- 
poration a t  the date of the assessment? ( 2 )  I f  so, how many shares 
did he own at said date?" 

The fact that  the bank itself, coexecutor, was negligent in that  it 
retained the shares and, together wlth the appealing defendant (though 
over her protest), maintained the status of holders of the stock in the 
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capacity of executors as shown by the stock books of thl: bank, could not 
change the rule of liability as against the claims of depositors and 
creditors. 

I t  was held in Hood,  Comr.,  v. Darden,  206 N .  C., 566, that  when the 
bank became insolvent after the death of a testator who owned shares 
therein, judgment should be rendered against his executrix for the stock- 
holders' liability, payable out of the funds of the estate, the liability 
beiiig contractual, though no preference was created for priority of pay- 
ment of such assessment from the assets of decedent's ecjtate. 

I n  Corp. C o m .  v. L a t h a m ,  201 N .  C., 342, i t  was held that  where 
bank stock was transferred before the failure of the bank, and in good 
faith, to trustees for infants "without any estate," no personal liability 
was imposed on the transferor. There the trustees were legally capable 
of holding the stock. C. S., 219 (d) ,  exempts from personal liability 
those who in  good fai th transfer stock to any p:rson of full age. 

While an  unlawful investment in, or negligent retention, of bank 
stocks among trust funds would subject the trustee to individual lia- 
bility, i t  does not follow that  the cestui que trust should be entitled to 
haye the fund relieved of liability a t  the expense of creditors who de- 
positc~d their money in the bank on the fai th of the liability of the stock 
to assessment for their benefit. 

111 In  re T m t  CO., 203 K, C., 238, Adams ,  J., thus states the law: 
"It  is an  established rule of lam that a transfer of stock in a corporation 
must be made to a person who is not only legally capahle of holding the 
stock, but is legally bound to respond when an assessment is made. . . . 
An infant cannot be held liable on his subscription, for he  is without 
legal capacity to bind himself by contract. . . . To transfer stock 
directly to a minor leaves the transferor liable for assessment. E a r l y  
v. Richardson,  280 U. S., 496." 

However, in Hood,  Comr.,  v. N a r t i n ,  203 N. C., 6510, and in Hood,  
Comr., v. Paddisoln, 206 N. C., 631, it was held that  the fact that  a stock- 
holder was induced to purchase the stock by the false and fraudulent 
representation of the president of the bank as to the condition of the 
bank, could be set up  as a defense to the enforcement of an  assessment 
for s ~ o c k  liability, when the stockholder had acted with promptness and 
diligence. And Chamberlain v. Trogden ,  148 N.  C., 139, is cited as 
authority for this holding. 

The  reasoning in  Hood,  Comr.,  v. Mart in ,  supra, is based to some extent 
on the fact that  by statute, in the final settlement of the bank's affairs, 
after all the depositors and creditors have been paid in full, the surplus 
should be distributed pro rata to  the stockholders, and that  under the 
facts and circumstances of that  case i t  would be inequitable for the 
officer of the bank, a stockholder, who perpetrated the fraud, to profit 
by his wrong. 
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Considering it in that aspect, due weight seems not to have been g i ~ e n  
the view that  in the event there be a surplus after all the depositors and 
creditors are paid in full (nhieh in the nature of things nould rarely 
happen), such inequity should be corrected among the shareliolder~ in 
the dirision of the surplus, rather than a t  the expense of innocent credi- 
tors, who deposited their money in the bank in faithful reliance on the 
security of the liability of all stockholders as their names a p p e a r d  on 
the stock books of the bank. 

Chamber la in  .c. Trogden ,  supra,  cited in Hood,  Comr.,  v. ; l Iarf in ,  
supra,  was an action on a note given for subscription to the capital stock 
of a manufacturi~ig corporation. Fraud 011 the part  of the officers of 
the corporation in procuring the subscription n a s  set up  as a defense to 
the note. I t  was determined in that case, hov-crer, that  the defeudant 
there hat1 not exercised due care and diligence in discovering the fraud 
and r e p u d i a t i ~ ~ g  the contract, and his defense n a s  not iustained, recor- 
cry being had on the note. I11 delivering the opinion of tlic Court, 
H o k e ,  J., uses this language : "Tlie weight of authority in this country 
seems to establish that, under rxceptional circumstances, the suhscariher 
may avail himself of the position suggested (r ight  to rescind) even after 
insolvency. (Citing authorities from other jurisdictions.) A11 of the 
authorities. lionerer, are to the effcct that. in order to do so, tlie sub- 
scriber must act n i t h  promptness and due diligence, both in ascertaining 
the fraud and taking steps to repudiate his obligation." 

So that, applying the rule in H o o d ,  C'onzr., v. M a r t i n ,  supra,  to the case 
a t  bar, the appealing defendant cannot be said to have acted with the 
diligence and promptness necessary to make this defense available, even 
if it  had been predicated on the fraud of an officer of the bank. There is 
here no contention that fraud was practiced upon her. There is no 
imputation of lack of good faith. She bottoms her defense upon a 
negligent breach of duty on the part of hcr coexecutor and trustee. I n  
the facts agreed, she states her contention as follows: "The defendant 
Nargaret  E. Brand contends that  said estate was not a stoclillolder in 
the Xorth Carolina Bank and Trust  Company at the time it suspended 
business, or within sixty days prior thereto, and that  said estate is not 
liable for said assessment." The facts agreed further set forth that  on 
numerous occasions one of the legatees, acting for hes, urged the truat 
officer of the bank to sell the stock for reinvestment, but the trust officer 
maintained the stock was a good and safe investment and tieclined to 
sell it .  With  full knonledge of the facts, and without taking any action 
to require her coexecutor to comply with her request, the shares of stock 
were permitted to remain on the stock books of the bank in the nanle of 
herself and the bank as executors of R. -1. Brand for nearly three years, 
and until the bank was closed. 
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The appealing defendant's counsel, Mr. Burgwin, in his able oral 
argument and in his brief, calls our attention to Rutledge v. Stackley, 
162 S. C., 173, 160 S. E., 429, as authority for his po3ition. There the 
ox-ner of bank stock, in good faith, transferred the shares to trustees for 
his minor children, and it was held by a divided couit that neither the 
trustees personally nor the estates of the infants mere liable to assess- 
ment on failure of the bank, citing Early 1;. Richardsm,  280 U. S., 496. 
However, i t  is pointed out in the dissenting opinion that  in X c S a i r  v. 
Darragh, 31 F. (2d) ,  906, a different conclusion from that  i n  Early v. 
Richardson, supra, seems to have been reached, and that the Supreme 
Court of the United States denied writ of cerfiorzri to review it. 
(Gamble v. Darragh, 280 U. S., 563.) 

M e  are also referred to the case of Xobley v. Phinizy (Ga.  App.) ,  
1 %  S.  E., 7 3 .  I n  the last named case i t  appears th2.t one who owned 
certain shares of stock in a bank, by will created a trust estate for the 
benefit of his  imbecile son, appointing trustees with full power to man- 
age the estate. Included i n  this fund, so set apart, were seven shares 
of bank stock. After the death of the testator the t ru~~ tees  acquired 139 
other shares of stock in the bank, an  investment not authorized by law, 
and all these shares were held by them as trustees a t  the time the bank 
failed. I t  was held that the estate of the incompetent was not liable 
to assessment under the terms of the banking act for the benefit of 
depositors, nor under the terms of the chaster of the bank, and that any 
such liability was the liability of the trustees making such illegal invest- 
ment. 

The reasoning upon which this case mas decided seems to hare  been 
based on the view that when the bank issued stock to  the trustees as 
trustees, i t  was apprised of the fact that it  was dealing with trust funds, 
and therefore participated in  the mismanagement of trust funds, and 
was i n  p a ~ i  delicto with the trustees; that, though depcsitors knew noth- 
ing of these illegal investments, the bank was one of their own selection, 
arid if they selected a bank whose officials disregarded the law and par- 
ticipated in  illegal investment, they should suffer rather than one who 
was no% compos m e n t k  

While we are not disposed to follow this line of reasoning to the con- 
clusion reached, the facts in the Georgia case, as well as those in the 
South Carolina case, are distinguishable from those in the case at bar. 

Here the stock was a t  all times held by the defendants as executors of 
R. *I. Brand, and there was nothing to takc it out of the rule of liability 
fixed by the statute. The will of R. A. Brand made the defendant 
Margaret E. Brand the beneficiary for her life, and those who took the 
income in succession to her were also of full age a t  the time the bank 
failed. There was nothing on the books to indicate a trusteeship for 
the benefit of minors. 
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I t  is interesting to note that i t  was held in  McNair v. Darragh, 31 
F. (2d),  906, Circuit Judge Stone delivering the opinion, that  when 
shares of bank stock were transferred, in good faith, to defendant as 
trustee for infant children, the liability for assessment on failure of the 
bank fell, not upon the transferor, but on the estate, i n  accordance with 
the provisions of Xev. St., 5152 (C. S., 219 [c]). It is stated in  the 
opinion in  this case that i t  was to remedy the uncertainty which arose 
where stock mas held by an  executor, guardian, or trustee, that the 
quoted section, Rev. St., 5152, was enacted to make certain in all in- 
stances the liability for assessment. We quote further from the opinion 
in this case: 

"I t  states that  the executors, administrators, guardians, or trustees 
shall not be personally subject to the stockholder liability for stock 
belonging to the estate. Also, the section states that  the estates and 
funds in their hands shall be liable. I t  states the extent of the liability 
of such funds to be the same as the 'person interested in such trust funds 
would be, if living and competent to act and hold the stock in his own 
name.' 'If living,' as thus used, refers, of course, to where the stock 
was owned by a deceased person whose estate is in course of administra- 
tion and refers back to 'executors, administrators,' 'competent to act and 
hold the stock in his own name,' clearly primarily carries the thought of 
guardianship or trusteeship, and sperifically covers the point of inrom- 
petency. As the only reason suggested here by appellant why appellee 
should be held personally liable, is the incompetency of the ininors, 
under the trust, and as section 66 specifically corers trusts, declares 
trustees not personally liable, and declares the trust cstate liable to the 
extent that  the beneficiary would be 'if . . . competent to act and 
hold the stock in his own name,' Tve think the aection exactly fits this 
situation. I t  is one kind of the situations which the statute was enacted 
to corer. See F o w l e r  c.  Gowing, 165 F., 891 (C. C. ,I., 2)." 

The defendant seeks to invoke the equitable priilciple set forth in the 
maxim: "Equity regards that as doue which ought to be done." This 
salutary priliciple, that  equity mill sometimes coiisidcr that propcrty has 
assumed certain forms with n l ~ i c h  i t  ought to be stamped, or that the 
parties will perform certain duties or carry out the terms of contracts 
which they ought to fulfill, d l  not be enforced to the in jury  of innocent 
third parties. C'asey v .  Cauanoc,  96 L. S., 467, 2 1  C. J., 201. 

Though it may hare  been due to the negligelice of the bank in failing 
to dispose of the shares of stock when salable, still the appealing de- 
fendant and her codefendant, as executors, were the holders thereof when 
the bank closed, and the estate to nhich  the stock belonged as a part  
thereof must bear thr burden of the liability to assessn~cnt rather thau 
the loss fall upon the depositors and creditors for whose benefit the 
statute created the liability. 
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Tlie qumtion of the liability of the bank to the estaie of R. A. Brand 
for alleged breach of trust is not presented by this appeal. 

Tlierefore, up011 consideration of the facts agreed as shown by the 
recold a ~ i d  an examiliation of the pertincmt statutes as interpreted by 
the authorities cited, we conclude that  the defendants were holding tlie 
shnrm of stock in qucstion, as executors of R. -1. Brand, deceased, at the 
time tlic bank closed, and tliat pursuant to the provisions of the statute 
the (.state aiid funds in  their Iiancis must be held liahle for the assess- 
111e111 l(&tl by tlie plaintiff Coninlissioiier of Banks. 

Tlie leariled judge who heard the case below properly decided that 
tlic tlcfelidant's appeal should be dismissed. 

Affirmed. 

S ~ a c r ,  C. J., dissc~iting: The question is this:  Will the statutory 
liability of stockholders in a bank be enforced against one who appears 
as a stockholder only by reason of the faithlessliess of tlie bank? The 
aiisn er should be, No. 

TTe have held tliat fraud on tlie part  of an officer of a bank in the 
sale of its stock will release the purchaser of this s,atutory liability. 
Uootl ,  Comr.,  2'. Xart in ,  203 N. C., 620, 166 S. E., 793. The conclu- 
sion rests upon the principle that  the statute existent a t  the time enters 
into and becomes a part  of the contract of stock subscription, and that  
no contract, or its complement, will be enforced which is grounded upon 
a wrong. f I o o d ,  Comv.,  v. Paddison ,  206 C\'. C.,  631, 175 S. E., 105. 

I t  is not after the manner of equity "to condone a liitle evil that  good 
may come of it." I t  is submitted that  in the instant case the plaintiff 
is seeking to gather grapes from the thorn-bush which the bank planted. 
H e  invokes the trust-fund doctrine to take from the defendants, through 
tlie nrong of tlie trustee bank, not "exclusively for the benefit of corpo- 
rate creditors," as said in R i l l  v. S m a f h e r s ,  173 N. C., 642, 92 S. E., 
GO;,  but tliat its general assets may be increased. Under the 1927 
anieiidment to the statute, ch. 113, see. 13 (d ) ,  Public Laws 1927, the 
liability of the stockholders is made "immediately an i l ab le  as general 
assets of the bank for distribution as other assets." I t  was upon this 
amerldment that tlie X a r f i n  case, supra,  was decided, ,lnd distinguished 
from Ifill v. Smathers ,  supra.  

Undoubtedly the bank could not recover in  the instant case because of 
its breach of trust, yet all sums clollected by the plaintiff are to "become 
in imdia te ly  available as general assets of the bank." Thus by indirec- 
tion is accomplished that which is  not permitted to be done directly. 
The whole difficulty arises from the failure of the bank in the first in- 
stailcqc to discharge its trust obligation to tlie dcfedants .  Fisher  v. 
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Fisher, 170 N. C., 378, 87 S. E., 113. Supposed rights bottomed upon 
this neglect ought not t o  stand. Nullus comrnodum capere potest de 
1nj7iria sun propria. Broonl's Legal Maxims, see. 279; Parher 1;. Poffer ,  
200 N. C., 348. 

C ~ a ~ r t s o x ,  J., dissenting: R. A. Brand died on 24 June,  1930. H e  
had $5,000 (200 shares, par value of $10.00) in stock in the 3. C. Bank 
and Trust  Company. Under his will he left same to the 3. C. Bank 
and Trust Company and Margaret E. Brand, executors and trustees for 
certain purposes. "Immediately after his death said stock came into 
the possession of the executors of his estate and was transferred on the 
books and records of the bank to 'IT. C. Bank and Trust  Company and 
Xargaret  E. Brand, executors of the last will and testament of R. A. 
Brand, deceased.' " Kothing else appearing, the stock ~ o u l d  be nssess- 
able "for all coutracts, debts, and engagements of such corporation." 
But equity steps in and halts the legal hand by showing gross negli- 
gence-the twin of bad fai th and fraud.  

On or about 23 May, 1935, the ATorth Carolina Bank and Trust 
Company and Margaret E .  Brand, executors, filed in the office of the 
clerk of the Suptrior  Court the final account, and thereupon all the 
property and assets of the estate were transferred and delirered to the 
Sorth  Carolina Bank and Trust Company and Margaret E .  Brand, as 
trustees, upon the terms, conditions, and uses set forth in the n i l l  of the 
said R. A. Brand. 

I n  the agreed statenlent of facts set forth in the record, pages 1-5, i t  
is admitted that  the said Margaret E. Brand is and mas wliolly inex- 
perienced in business, and the S o r f h  Carolina Bank and T m s t  Company 
held itself out as competent and qualified to manage the estate of her 
deceased husband and to advyse the said Xargaret  E. Brand in all mat- 
ters connected therewith, and that a t  all times said bank, through its 
trust department, handled the active management of the estate, kept all 
records, receired and disbursed all funds, merely calling upon the said 
Uargaret  E. Brand for her signature whenexer the same was neressary. 

I n  the agreed statement of facts, the exact findings are as follons: 
"On numerous occasions during the period of approximately t z ~ o  years 
prior to the beginning of the liquidation of the Sor th  Carolina Bank 
and Trust Company, Robert A. Brand, J r . ,  one of the legatees under his 
father's will, acting on behalf of himself and of his mother and the 
other beneficiaries under said nil l ,  coilsulted the trust officer of the 
S o r f h  Carolina Bank and Trust C'onzpany at  Wilmington and uqpd  
the sale of said stock and a reincestmenf of fhe proceeds therefrom in 
Gorernnient Bonds or other similar securities, but said frust o$cer, who 
had assumed the active management of said estate on behalf of said 
bank, stated to the said Robert A. Brand, Jr . ,  that said stock uas  a good 



384 I N  THE S U P R E M E  COURT. [209 

and safe investment  and should be retained, and in spite of protesfs b y  
the said Robert A .  Brand ,  Jr. ,  on behalf of himself, his mother, and the 
other beneficiaries under his  father's will, said trust  ofEcer, acting o n  
behalf of said bank ,  declined to sell or dispose of said stc~ck." 

I n  the main opinion, the cases cited and relied on by the Commis- 
sioner of Banks do not touch the equitable defense of the widow and 
infant  beneficiaries under the will of R .  A. Brand. I n  fact, no case in 
the main opinion deals with the factual situation in  the present case. I 
think the cases of Hood,  Comr., v. Mart in ,  203 N. C., 620, and Hood,  
Comr.,  v. Paddison, 206 N. C., 631, are applicable to the facts on the 
present record. 

I n  the Paddison case, supra, pp. 634-5, it is said:  "The defendant, 
as a defense, alleged and set u p  actionable fraud on the part  of the presi- 
dent of the bank, in the ~ u r c h a s e  of the stock. Whatever may be the 
English decisions and some of the American decisions, this Court has 
held that  actionable fraud, if shown, is a good defense. I n  Chamber-  
lain iq. Trogden,  145 N. C., 139 (140-I), speakiug to the subject, citing 
numerous authorities, is  the following: 'There is some conflict of 
authority as to the right of the subscriber to rescind his subscription or 
maintain a defense to his  obligation therefor on the gj-ound of fraud, 
after the corporation has become insolvent and its affairs have passed 
into the possession and control of a receiver of the bankruptcy court, or 
other method of general adjustment, primarily for the benefit of credi- 
tors. The English cases and some courts i n  this coun t r j  have held that, 
under conditions indicated, i t  i s  no longer open to the sukscriber to main- 
tain such a defense. These English decisions, however, are said to be 
based to some extent on the construction given to  certa n legislation on 
the subject, and the weight of authority in this country seems to estab- 
lish that, under exceptional circumstances, the subscriber may avail 
himself of the position suggested even after insolvency. . . . All of 
the authorities, however, are to the effect that, in order to do so, the 
subscriber must act with promptness and due diligence, both in ascer- 
tui~iirig the fraud and taking steps to repudiate his obligation.' The  
prcsideut of the bank has authority t o  make the alleged contract. M'ar- 
ren  L+. l l o f f l i n g  CO., 204 N. C., 258 (290)." 

Thc cases cited by defendant are also in point: R u t l d g e  v. S f a c k l e y ,  
162 S. C., 173, 160 S. E., 429; X o b l e y  I) .  P h i n i z y  (Ga.  App.), 155 
S. E., 73. 

The question involved : >fore than two years before the liquidation of 
the A'orth Carolina B a n k  and I 'rust Compa?zy, a stockholder in said 
bank died, leaving a last d l  and testanient, i n  which he appointed the 
S o ~ f h  Carolina B a n k  and Trust C o m p a n y  and his widow as executors. 
I n  the mill, t h  - corpus of his estate is devised to his  minor grandchildren. 
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As a part  of his  estate, there comes into the hands of his executors (who 
afterwards qualified as trustees), five hundred shares of S o r f h  Carolina 
Rank and Trust  Company sfock,  the S o r f h  Carolina Bank and Trust  
Company as executor and trustee, although urged to do so by the devisees 
under the will, refused to sell said stock and reinvest the proceeds, but 
retained the stock until tlie liquidation of the bank. I s  the estate of the 
minors liable for the statutory stock assessment? I think not, under 
the facts and circumstances of this case. 

I n  Stroud 1, .  Stroud, 206 N.  C., 668 (671), it  is said:  "I t  is well 
settled as the law of this State and elsewhere that  neither an executor, 
an  administrator, nor a guardian is an  insurer of the assets of the estate 
conln~itted to his custody and care. I n  DeBerry v .  Ivcy ,  55 N.  C., 370, 
it is said:  'An executor, like other trustees, is riot an  insurer, nor to be 
held liable as such in taking care of the assets which come into his hands, 
nor in collecting them. H e  is  answerable only for that crassa negli- 
geniia, or gross neglect, which evidences bad faith. The estates of de- 
ceased persons are deeply concerned in the existence of such a principle. 
I f  an  executor mas put into the position of an  insurer-answerable for 
any neglect, however slight-unprotected by ail lwnest endeavor to pcr- 
form his duties, hcnest and reasonable men would rarely be found will- 
ing to incur the responsibility; and those only would incur i t  who cal- 
culated possible gain and loss.' See Thigpcn v.  Trust  Co., 203 N. C., 
291, 16.5 S .  E., 720." 

Was the S o r t h  Carolina Bank and Trust  Company guilty of "gross 
negligence, which eviderices bad fai th?" I think so, under the findings 
of fact in this action. The  stock totalling $5,000 was in the North 
Carolina Bank and Trust Company and the ATorth Carolina Bank and 
T ~ u s t  C'ompany was one of the executors and trustees of the will of 
R. A. Brand, Sr.  The  trust officer of the bank assumed the active man- 
agement of tlie estate. The AITorth C'arolina Bank and T m t  Company 
knew, or in the exercise of ordinary care should have known, the condi- 
tion of the bank. Fo r  a period of approximately 2 years prior to the 
liquidation of the bank; oil numerous occasions, Robert A. Brand, J r . ,  
one of the legatees under his  father's nill, and acting on behalf of hirn- 
self and his mother, one of the executors and trustees, and the other 
beneficiaries of the mill, consulted a i d  urged the trust oficer to sell the 
stock in tlie S o r t h  Carolina Bank and Trust  Company, and to reinvest 
the proceeds therefrom in Government Bonds or other similar securities. 
The trust o,@cer, who knew, or iri the exercise of due care should have 
known, the condition of the bank, stated to Robert A. Brand, Jr., repre- 
senting the other executor and trustee, his mother, and the beneficiaries 
under his father's will, that  the stock v a s  a good and safe investment 
and should be retained, and in spite of the protests, the trust oficer, 
acting oil behalf of the bank, declined to sell or dispose of the stock. 
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'linder these facts, should this widow and the children and grandchil- 
dren, minors, under the will of Robert d. Brand, Sr., not only lose the 
$5,000 in the North Carolina Bank and Trust  Company, but also be 
assessc~d an  additional $5,0001 I do not think so. 

"Equity looks upon that  as done which ought to have been done. 
1 Story Eq.  Jur. ,  see. 64 G. Equity will treat the subj12ct matter, as to 
collateral consequences and incidents, in the same manner as if the final 
acts contemplated by the parties had been executed exactly as they ought 
to have been; not as the parties might have executei them," citing 
numerous authorities. Black's Law Dictionary, 3d Edition, page 675. 

'Wo man can serve two masters: for either he will hate the one, and 
love the other, or else he will hold to the one and despise the other. Ye 
cannot serve God and mammon." Matthew, 6th chapter, 24th verse. 

Thc. Xorth C'arolim Bank and Trust  Company, in its dual capacity, 
looking solely to the interest of i ts  bank, was grossly negligent, evidenc- 
ing bad faith, in its duty as executor and trustee, in not selling the 
stock, and i t  thus caused the loss. The  plaintiff Commissioner of Banks, 
when he took charge of the S o r t h  Carolina Bank and Trust  Company, 
took i t  cum onere, an$ had no authority under the provisions of N. C. 
Code, 1931 (hfichie), see. 218 (c) ,  subsec. 13, to levy the stock as'sess- 
ment. The  wrong was done-gross negligence and bad fai th were 
shown-when plaintiff took charge of the bank, and rlaintiff, in good 
conscience and fa i r  dealing, is estopped to make this as,lessment. 

I n  92 A. L. R., p. 463-4, i t  is said:  "And it has been held, also, that  
an administrator, who, as  director of a bank, has opportunity, and owes 
a duty, to inform himself as to i ts  financial condition, cannot excuse his 
negligence in  retaining stock of the bank for nearly four years, u p  to 
the, time of its failure, without making any attempt to dispose of it,  
althouph he holds the stock as an  asset of the estate. on the advice of a 

u 

guardian and mother of infant beneficiaries that  i t  shoidd be so allowed 
to remain." 

"lllil/s u. Eof fman  (1883), 92  N. Y., 181. The C m r t  pointed out 
that the duty of administering the estate was upon the administrator, 
and riot upoh the guardian or mother of the infants, and that  it was not 
claimed that  they had any knowledge or means of ascertaining the true 
condition of the bank. 

" , h d  the facts that  the testatrix in a letter, the contents of which are 
communicated to her executor, has indicated a desire not to have any 
of her securities chaiiged and a purpose of purchasing long-term securi- 
ties with this object in view, and that  the party conimunicating this 
information to the executor, a daughter of the testatrix and a life bene- 
ficiary, expresses a similar desire not to have the securities changed, will 
not, it seems, relieve the executor from responsibility for loss resulting 
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from retention of such securities and investment thereof in proceeds 
authorized by law. See lVotfon 2). DeReau (1901), 59 App. Div., 584, 
69 N. Y. S., 753 (affirmed without opinion in 1901), 167 N. Y., 629, 
60 N. E., 1123. 

"But if a majority of the beneficiaries request a sale of stock by the 
personal representatire, this fact may, it seems, require prompt action 
on his part. I t  appears that  in Niddingh v. Denyssen (1887), L. R., 
12 App. Cas. (Eng.) ,  624-P. C., in which executors were held respon- 
sible for failure for about eighteen months to dispose of shares of stock 
belonging to the estate ( i t  being held that  six months would be a rcason- 
able time for them to sell the shares). those interested in the ?stat(> had. 
about the close of the six-months period, requested the executors to dis- 
pose of tlie stock. The  view was taken that  the executors, having been 
called upon by the major portion of the heirs to  do as soon as possible 
the duty mliich tlie law laid upon them, were bound to delay no longer. 

"-lnd an  administrator has been held liable for failure to sell suecula- 
tive securities when requested to  do so by a preferred distributee, even 
though his delay in  doing so was due to the insistence of secondary dis- 
tributees n h o  hoped to secure a better price by a later sale. 

"In the reported case ( R e  Xellier [Pa.], ante, 430), where the de- 
cedent's estate consisted of speculative securities, and an  agreement was 
entered into among those claiming the estate by which one of the claim- 
ants was entitled to payment of a certain sum in satisfaction of her 
claim, i t  was held that  the administrator could not, except at his own 
risk, refuse to comply with the demand of such claimant, as preferred 
distributee, tliat he sell the securitic.~ which were declining in value on - 
the market, in order to realize funds for p a ~ m e n t  of the amount to which 
she was entitled, although his refusal to sell, or delay in  selling, was due 
to objection or1 tlie part of the secondary distributees, who insiqted tliat 
the securities should be held in the hope of a later rising market, which 
might g i ~ e  them a share, or an increased share, in tlic estate, after pay- 
ment of tlie preferred distributee. So that, nhere  tlie securities were 
finally sold for less than the amount required to pay tlie preferred dis- 
t r i bu te~ ,  the administrator was surcharged with the value of the securi- 
ties belonging to the estate as of the date when demand was made by 
such distributees for their sale." 

N. C. Code, 1931 (Michie), ch. 7 8 ,  Trustees, Art. I, see. 4018, 4015 
( a ) ,  makes provision for trustees, guardians, executors, administrators 
and others acting in a fiduciary capacity to inrest surplus funds i l k  cer- 
tain securities, and are protected in so doing. 

I n  Pe r ry  on Trusts & Trustees, 7th Edition. Vol. 1, see. 465, in part ,  
it  is said:  "If no directions are given in a will as to the conversion and 
inrestment of the trust property, trustees, to be safe, should take care to 
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invest the property in the securities pointed out by the law. I t  is true 
that a testator during his life may deal with his property according to 
his pleasure, and investments made by him are some <evidence that he 
had confidence in that  class of investments: but, i n  the absence of direc- , , 

tions in the will, it  is more reasonable to suppose that  a testator intended 
that his trustees should act according to law. Consequently, in states 
where the investments which trustees may make are pointed out by law, 
the fact that the testator has invested his property in certain stocks, or 
loaned it on personal security, will not authorize tru:)tees to continue 
such investments, even though requested to do so by the beneficiary, 
beyond a reasonable time for conversion and investinent in regular 
securities, and what is a reasonable time must depend upon the circum- 
stances of each party in the case." 

From the facts in this case, I do not think that N. C. Code, 1931 
(Michie), sec. 219 (c),  or Corporation (!ommission v. illclean, 202 
N. C., 77, contrary to the positions here taken. 

The plaintiff in i ts  brief says: "And notwithstanding the request for 
a sale of the stock, it appears that the stock was permitted to remain 
upon the bank's records in  the name of the estate, without any effort 
being made to force a sale by appealing to the courts for relief." I t  was 
the duty of the North Carolina Bank and Trust Company to sell with- 
out the-beneficiaries appealing to the court. The beneficiaries, for two 
years, made urgent requests and in spite of same, the Sorfh Carolina 
Bank and Trust Company refused to sell. I t  is responsible alone for 
the consequences and should not be allowed to take advantage of its 
own wrong. 

The Xorth Carolina Bank and T w t  Company, acting in a dual 
capacity, under the facts disclosed in this case, was subjected to the 
imperative duty of selling said stock. 

"If self the wavering balance shake, 
It 's rarely right adjusted."--.ROBERT BURNS. 

While a trustee who holds bank stock subject to assessment is relieved 
of personal liability thereon, and creditors have the right to collect the 
assessment out of the assets of the trust, such trustee '.oses his right to 
exemption "if he retains stock when he should convert : t, and thereafter 
assessment is made." Bogert: "The Law of Trust$ and Trustees," 
Vol. 3, p. 2146, sec. 720. I n  such a case a different principle applies, 
and, as between the trustee and the cestui que, the trustee should bear 
the assessment, because of his breach of trust. Bogert, supra. 

I t  may be conceded that the relationship between th3 trustee and the 
bank was known to the stockholders, that such relationship was con- 
tractual, and if the trustee is solvent that he is liable, for the faithless- 
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ness of the trustee is not denied, but that  is not the point a t  issue here. 
The question is whether the trust-fund doctrine can be used to take from 
the defendants, through the wrong of the trustee bank, that  its creditors 
may have more. N o  equity can be founded upon a wrong. I t  is ob- 
rious that  a beneficiary cannot be held responsible for the acts of a 
faithless trustee. I f  it appear to be a hardship to creditors that  they 
are without remedy, as regards an insolvent trustee, the answer is that  
the hardship is  no more than would be the case with any other insolvent 
holder of bank stock. The position of creditors is the same in any 
event, but to hold that  the beneficiaries of a trust estate, in the face of 
a negligent trusteeship, must be made to suffer because of his faithless- 
ness, rather than creditors, would be to set a t  naught equitable principles 
that are fundamental in our law. Upon this altar the defendants are to 
be sacrificed for the benefit of the bank's creditors. H a s  not the solici- 
tude for creditors thus reached the stage of a "Vaulting ambition, which 
o'erleaps itself, and falls on the other P7' (Shakespeare-Macbeth.) 

Is RE UNITED BAKK AND TRUST COMPANY, JOHK S. RIICHAUX, 
ADMINISTRATOX C. T. A , ,  D. B. K.. O F  THE ESTATE O F  J. T. CHILCUTT, 
DECEASED. 

(Filed 26 February, 1936.) 

1. Banks and a n k i n g  H a- 
The failure of a bank trustee to sell for reinvestment shares of the 

bank stock belonging to the trust estate does not relieve the estate of tlie 
statutory liability upon the iiisolvency of the bank, the fact of the trust 
and its terms not appearing from the books of the bank. 

2. Same- 
The liability of a bank trustee to tlie trust estate for its negligent fail- 

ure to sell for reinvestment shares of stock of the bank belonging to the 
trust estate cannot be set up as a counterclaim or set-off against the statu- 
tory liability of tlie estate upon the insolvency of the bank. 

CLARKSON, J., dissenting. 

SPPEAI~ by John  S. Michaux, administrator, from Alley, J. ,  at Octo- 
ber Term, 1834, of GUILFORD. Affirmed. 

Upon the failure of rnited Bank and Trust  Company, the Commis- 
sioner of Banks levied an assessment for the stock liability on fifty-two 
shares of stock, against the estate of J. T. Chilcutt. I n  apt time John 
S. Michaux, administrator c. t. a., d. b. n., gave notice of appeal to the 
Superior Court, and in that  court filed the following answer and defense 
to said assessment : 
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"1. That  J. T .  Chilcutt died in Guilford County, on or about 5 No- 
 ember, 1930; that  he left a last will and testament, which was duly 
probated in the office of the clerk of the court of said county, and 
naming therein Greensboro Bank and Trust  Company as executor. 
That  a copy of said will is hereto attached, marked 'Exhibit A,' and the 
same is asked to be taken as a part  of this paragraph as fully as if herein 
set forth in  detail. 

"2. That  on or about , 1932, Gurney P. Hood, 
liquidating agent of United Bank and Trust Company, filed a petition 
requesting that  i t  be relieved of the duties and responsibilities as execu- 
tor and trustee under the will of J. T. Chilcutt, whereupon the court 
entered an  order relieving said United Bank and Trust  Company as 
executor and trustee, and appointed in its stead the present defendant, 
John S. Michaux, administrator c. t .  a., d. b. n., of J. T .  Chilcutt, 
deceased. 

"3. Tha t  subsequent to the execution of said will the Greensboro 
Bank and Trust  Company changed its corporate name and became 
United Bank and Trust  Company, and said United Bank and Trust  
Company qualified as executor on , 1030. 

"4. That  on or about 29 December, 1931, United Bank and Trust  
Company became insolvent and closed its doors on said date, and the 
plaintiff Gurney P. Hood, Commissioner of Banks, acting under and by 
virtue of his authority as Commissioner of Banks, tool. orer the affairs 
of said United Bank and Trust  Company as liquidating agent. 

''5. That  a t  the time of the death of J. T.  Chilcutt, lie owned and 
possessed as a part  of his estate fifty-two shares of stock in United 
Bank and Trust  Company. That  said stock was taken by the executor 
under the will, and has since been in the possession of said executor. 

"6. That  under and by virtue of the terms of the mill, a copy of which 
is attached, marked 'Exhibit A,' said United Bank and Trust  Company 
assumed the duty and responsibility to administer said estate in accorcl- 
ance with the terms of the will; that  among other duties i t  was the duty 
of said executor and trustee to convert said stock into cssh with which to 
provide the trust funds herein specified; that under :md by rir tue of 
the terms of the will it  was the reasonable duty of lhe executor an(1 
trustee to sell said fifty-two shares of stock or convert same into cash 
as aforesaid, and thereby avoid further liability to the estate on account 
of the holding of said stock. 

"7. That  if said esecutor or trustee had any author ty to retain said 
stock as an investment for the purpose of carrying out ally of the terms 
of the will, then i t  was its duty to have said stock tral~sferred upon the 
books of the corporation to itself as trustee, or to s o m ~  other person as 
trustee; that  for thirteen months or more after the death of J. T.  Chil- 
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cutt, r~li ted Bank and Trust  Company, as executor and trustee, failed, 
refused, and neglected to take any steps whatsoever to convert said stock 
iiito cash or to reinvest or to transfer the stock on the books of the 
corporation, and as a result of such negligence and such failure the 
present defendant is called upon to respond for the liability. 
"8. That the said fifty-two shares of stock a t  the time of the death of 

J. T. Chilcutt were rcasonably worth $5,200, and raid stock rctained said 
~ a l u e  for a reasonable time thereafter, during which time the said 
executor and trustee could, by the exercise of due care a i d  prudence, 
have conTerted same into cash or otherwise disposed of same. 

"9. That  if the court should be of the opinion that any liability exists 
against this defendant by reason of the owriership of said fifty-two 
shares of stock of J. T.  Cliilcutt, then such liability results directly 
from the negligence and carelessness of said bank as  herein set forth, 
and said negligence and carelrssl~ess and the resulting liability is liereby 
pleaded as a bar and offset or a counterclaim or defense against any 
claim or assessment asked for in said notice. 

"10. That  any claim, judgment, or assessment nhich niay be eutered 
against this defendant under and by virtue of section 218 (c)  of the 
Consolidated Statutes is hereby appealed from to the Superior Court in 
term, as provided in  said section and notice of such appeal is hereby 
glven. 

"Wherefore, this defendant prays that  nothing be assessed against 
him and that  no amount be adjudged to be due on account of the stock 
onnership by J. T. Chilcutt; that he receive such other and further 
relief as he may be entitled to under the law and according to the facts." 

The plaintiff's demurrer ore f e n u s  n a s  sustained by the court below, 
and from the judgment dismissing the appeal John ST Michaux, admirl- 
istrator, appealed to this Court. 

P. TI'. Glidewel l  and Allen,  11. G w y n  for appel lant .  
JI .  F .  L)ouglas a d  Smith, V h a r t o n  CE H u d g i n s  for appellee.  

DLVIK, J. The judgment is affirmed on authority of l I o o d ,  Comr . ,  
v. S o r t k  Caro l ina  B a n k  a n d  Trust C'ompany and I l fargaret  E. Brand. 
a n f e ,  367. 

The statute (C.  S., 219 [c]), provides that  the estate and funds in 
the hauds of executors, administrators, guardians, and trustees shall be 
subject to the liability of stockholders prescribed by C. S., 219 ( a ) .  

Kor  can the alleged negligence of the bank be set up  as a counterclaim 
or set-off against the stockholders' l~abil i ty.  I n  r e  T r u s t  Cfo., 197 S. C., 
613. 

Affirmed. 
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CLARKSON, J., dissenting: I t  appears i n  the record that  Gurney P. 
Hood, Commissioner of Banks, "demurred ore tenus tc, the defense on 
the ground that  said answer and appeal failed to state sufficient facts 
to constitute a valid defense to the assessment.'' I cannot agree. 

The  record imports verity. On  it we find that  J. T. Chilcutt had 
52 shares of stock, of the value of $5,200, in the Greensboro Bank and 
Trust Company. The corporate name was changed to Trnited Bank and 
Trust Company. I tem 10 of his will was mandatory that  this stock 
"shall be by my executor converted into cash," and, as tnustee, "to be by 
it loaned or invested a t  its discretion and the net income paid annually 
or oftener to the Methodist Protestant Children's Horie, located near 
High Point, N .  C." The answer, for the purpose of this demurrer ore 
tenus, is  taken to be true. I t  is alleged: "That for thirteen months or 
more after the death of J. T .  Chilcutt, the United Bank and Trust  
Company, as executor and trustee, failed, refused, and neglected to take 
any steps whatsoever to convert said stock into cash, or to reinvest or to 
transfer the stock on the books of the corporation, and as a result of such 
negligence and such failure, the present defendant is called upon to 
respond for the liability." 

The bank, as executor, delayed in its positive and directed duty, under 
the will, for some 13  months. The  executor knew, or in the exercise of 
due care should have known, that the bank was gradually sinking into 
insolvency, but by its negligent delay allowed the stock, valued a t  $5,200, 
to berome perhaps worthless. Now, through the Commissioner of 
Banks, i t  levies a n  assessment of $5,200. The bank was acting in a dual 
capacity and had a positive duty to perform. I think t ~ y  its negligence 
the Commissioner of Banks, who took i t  cum onere, cannot now levy 
the assessment. See dissenting opinion in Gurney P. Hood, Commis- 
sioner of Banks, v. AT. C. Bank and Trust Co. and Nargaret E. Brand, 
ante, 367. 

MRS. ADA V. WHITEHURST AND HER HUSBAND, CECIL WHITEHURST, 
MRS. FLOSSIE NOSAY A 9 D  HER HUSBASD, HENRY NOSAY, AND MRS. 
SOPHIA MORGAN AND HER HUSBAND, J. C. MORGAN, J .  R. L. HINTON, 
E. T'. HIKTON, W. E. HINTON. MRS. IDA SAWYER A Y D  HER HUSBAND, 
LEE SAWYER, AIRS. RUTH hIORGAN HINTON, AND SOPHIA, 
CHARLES L., AND JOHN L. HINTON, THE LAST THREE BEING INFANTS, 
APPEARING HEREIN BY TIIEIR GUARDIAN AD LITEM, MRS. RUTH MORGAN 
HlNTON. 

(Filed 26 February, 1936.) 

1. Wills D n J u d g m e n t  setting aside will does not affect title of devisees* 
vendees for value without notice. 

Where the devisees named in a will, which has been duly probated in 
common form, sell and dispose of part of the lands devised to innocent 



IT. C.] SPRING T E R M ,  1936. 393 

purchasers for value without notice, and thereafter caveat proceedings 
are instituted and the will set aside, the heirs a t  lam. by operation of 
the judgment setting aside the will, become tenants in conlmon in the 
lands not disposed of, but the title conveyed by the devisees named in the 
paper writing to purchasers for value nithout notice, or knowledge of 
facts from which a purpose to file caveat proceedings could be intimated, 
is  not affected, the probate in common form being coliclusive evidence of 
the validity of the will until i t  is attacked by caveat proceedings duly 
instituted. C. S., 4145, 4158. 

2. Same--Devisees named in probated will held not liable for rents and 
profits except from date of judgment setting the will aside. 

Where devisees named in a tvill, which has been duly probated in 
common form, enter into powession of the lands and receive rents and 
profits therefrom, and several years thereafter caveat proceedings a re  
filctl and the will set aside, and there is nothing in the record to show 
that the persons named devisee? in the paper writing had any lrnonledge 
or intimation that the validity of the will would be attacked or any evi- 
dcnce that they procured the execution of the paper vriting by undue or 
fraudulent influence, the devisees named in the paper uriting are  the 
onners of the lands from the date of the probate of the paper nriting 
in common form until final judgment of the Suwrior Court setting aside 
the nill, the probate in common form beinr conclusive evidence of the 
1:ilidity of the 15 ill until it is set aside by judgment in caveat proceedings, 
C'. 5 ,4145, and heirs a t  law of the testator \I ho mere not named as  devisees 
in the paper nriting may recover of the devisees therein named their 
proportionate part of the rents and profits received by the devisees after 
the rendition of the judgment in the caveat proceedings, but may not recover 
rents and profits received by the devisees during the period betneen the 
probate of the ni l l  and the rendition of the judgment in the caveat pro- 
ceedings or for the occupation of the land by the devisees, the devisees 
being cotenants in common as  heirs a t  law of testator. 

DEYIS, J., took no part in the consideration or decision of this case. 

APPEAL by defendants f r o m  Decin, J., a t  J u n e  Term,  1934, of P A S -  
QUOTANK.  E r r o r  and remanded. 

T h i s  is a n  action for  a n  accounting by  the defendants to  t h e  plaintiffs 
fo r  reuts  and  ~ r o f i t s  received by the defendants f r o m  lands descrihed i n  
the  complaint,  arid owned by the  plaintiffs and  defendants as  tenants  
i n  c o n l m o ~ ~  since the death of J o h n  L. H i n t o n  i n  1910;  f o r  judgment 
tha t  plaintiffs recover of the defendants the amounts  found by  said 
accounting to be due to the plaintiffs by the defendants, and  t h a t  said 
amounts  a r e  liens on the undivided interests of t h e  defendants i n  said 
l ands ;  and f o r  the part i t ion of said lands among the  plaintiffs and  de- 
fendants  according t o  their  respective interests i n  the same by commis- 
sioners appointed by t h e  court  f o r  t h a t  purpose. 

T h e  action was begun i n  t h e  Superior  Cour t  of Pasquotank County 
on 4 February,  1922. Pleadings mere filed dur ing  the year  1928. At 
November Term, 1929, the  action was referred to  a referee f o r  trial. 
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Thereafter, on 6 October, 1933, the referee filed his report, setting out 
therein his findings of fact and conclusions of law, as he was ordered 
and directed to do by the court. 

From the evidence offered a t  the several hearings by him, the referee 
found the following facts : 

(1 )  John L. Hinton died in Pasquotank County, North Carolina, on 
or about 18 January,  1910. At the date of his death he was a widower, 
his x i fe ,  Sophia Hinton, having died on or about 20 October, 1907. 
H e  left surviving hiin the following named children, to wi t :  C. L. Hin-  
ton, It. L. Hintoil, W. E. Hinton, E .  V. Hinton, Mary F .  Hinton, and 
I d a  Sawyer, wife of Lee Sawyer, and the following named gradchildren, 
to wii : Ada V. Whitehurst, now the mife of Cecil Whitehurst, Flossie 
Nosay, now the wife of Henry  Nosay, and Sophia Morgan, now the 
wife of J. C. Morgan, the said grandchildren being t h ~  childre11 of his 
son, John C. Hinton, who died on or about 9 June,  1900. 

Mary F. Hinton, daughter of John  L. Hinton, deceased, died intestate 
on or about 26 August, 1917, leaving as ht3r heirs a t  1,iw her brothers, 
C. L. Hinton, R. L. Hiiiton, W. E. Hinton, and E. V. Hintoii, her sister, 
I d a  Sawyer, aiid her nieces, Ada V. Whitehurst, Flossie Nosay, and 
Sophia Morgan, children of her deceased brother, John C. Hinton. 

C. L. Hinton, son of John  L. Hinton, deceased, died intestate on or 
about 31 August, 1919, leaving surviving him his widolv, Ruth  Morgan 
Hiiiton ( ~ i o w  Alley), and his three children, Sophia, Charles L., and 
Jolin L. Hinton. 

I d a  Sawyer, daughter of John  L. Hintou, deceased, died on or about 
3 Novenlber, 1927, having first made and published her last will and 
testament, by which she devised and bequeathed all her property, both 
real and personal, to her husband, Lee Sawyer, and to her children, 
Jolin hf., Will Lee, Eddie, and Emma Sawyer. She died after this 
action was begun. 

(2 )  After  the death of John  L. Hinton, to wi t :  On  2!)  January,  1910, 
his sons, C. L. Hiiiton and R. L. Hinton, propoundeci for probate in 
common form by the clerk of the Superior Court of Pasquotank County, 
North Carolina, as the last will and testament of tEe said John L. 
Hinton, deceased, a paper writing in words as follows: 

"I, John  L. Hinton, being a t  this time in good hea1;h and mind, do 
make, publish and declare the following to be my will and testament, 

"I give to my wife, Sophia M. Hinton, for and during her natural 
life, all the property I have in this State except the Gordon F a r m  in 
Camden Co., and after her death, I give the same to my six children, 
Mary F. Hinton, Sophia I d a  Hinton, Charles L. Hinton, E .  V. Hinton, 
W. E. Hinton, and R. L. Hinton, to share alike. I give to my four 
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sons above named all the property I have in other States, to share alike. 
The Gordon F a r m  I give to Mrs. John  C. Hinton, during her life, then 
to her four children, her son, John,  to have the buildings, fifty acres 
around the house, and thir ty acres of woods, the remainder to the other 
three children, share alike in  said Gordon Farm, where they now reside. 

"I appoint my sons C. L. Hinton and R. L. Hinton to be my executors 
to my  will herein set forth. 

"Signed and sealed this September 4, 1902. 

"Witnesses : JOHN L. HINTON. (Seal.) 
GEO. B. PENDLETON, 
WM. T. OLD." 

(On the face of the said paper writing and across the devise of the 
Gordon F a r m  appears the following : j 

"I revoke the gift of the Gordon Farm.  May 18, 1906. 
JOHN L. IIIKTOK." 

The said paper writing, with the codicil thereto, was duly probated 
in  common form by the clerk of the Superior Court of Pasquotank 
County, as the last will and testament of John  L. Hinton, deceascd, and 
was thereafter duly recorded in the office of said clerk. C. L. Hinton 
and R. L. Hinton, n h o  were named therein as executors of J o h n  L. 
Hinton, deceased, duly qualified as such executors. 

(3)  After the probate in common form of the last will and testament 
of John  L. Hinton, deceased, the devisees therein named, except Sophia 
M. Hinton, who had died before the death of the testator, entered into 
possession of all the lands in this and other states of which the testator 
died seized and possessed, and received all the rents and profits from said 
lands, i n  accordance with their respective interests in said lands under 
the said last will and testament. From time to time they executed deeds 
by which certain of said devisees became the sole owners of certain 
tracts of said lands, and such owners have conveyed said tracts of land 
to purchasers who are now in possession of said tracts of land. The 
said devisees have received from time to time the purchase price of 
certain of the lands devised to them anti have appropriated to their own 
use the amounts so received. One-sixth of the amounts so receired by 
said devisees aggregates the sum of $26,3f 5. 

The  said devisees have sold and conveyed timber standing and grow- 
ing on certain of the lands devised to them, and hare  received from the 
purchasers of said timber the purchase pFce for said timber. One-sixth 
of the amount receired by said del-isees as the purchase price for timber 
sold by them is $1,189.57. 
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(4)  The said devisees have collected and received a3 rents for the 
lands devised by said last will and testament, and not located in this 
State, the sum of $109.00 per year, for the years 1910 to 1931, inclusive. 

(5)  6,000 acres of the lands owned by John L.  Hinton, deceased, a t  
the date of his death, and located in this State, were and are arable 
lands. The rental value of this arable land for the years 1910 to 1931, 
inclusive, was $4.00 per acre. One-sixth of the total rental value of 
said lands for said years is $84,000. 

(6)  Pr ior  to the death of Mary F. Hinton, on or about 26 August, 
1917, her brothers and her sister had conveyed to her all their right, 
title, and interest in and to certain tracts of land devised in the last will 
and testament of John L. Hinton, deceased, upon her agreement to 
convey all her right, title, and interest in other tracts of said land to 
them or to certain of said devisees. She  had failed to execute deeds in 
accordance with said agreement. Shortly after her jeath, Bda V. 
Whitehurst, Flossie Nosay, and Sophia Morgan, as heirs a t  law of the 
said Mary F. Hinton,  deceased, a t  the request of the de7,isees named in 
the last will and testament of John L. Hinton, deceased, signed deeds 
conveying to certain of said devisees all their right, title, and interest 
in certain lands devised in the last will and testament of John L. Hinton, 
deceawd, and subsequent to  his death conveyed by certain of the devisees 
to others of said devisees in severalty. The  execution of said deeds by 
the said Ada V. Whitehurst, Flossie Nosay, and Sophla Morgan mas 
procured by false and fraudulent representations made to them by 
devisees named in  the last will and testament of John  L. Hinton, de- 
ceased, and was without consideration. 

(7)  Ada V. Whitehurst, Flossie Nosay, arid Sophia Morgan, the chil- 
dren of John C. Hinton, the deceased son of J o h n  L. Hlnton, deceased, 
who with their husbands are the plaintiffs in this action, and R. L. 
Hinton, E. V. Hinton, W. E. Hinton, I d a  Sawyer, wife of Lee Sawyer, 
and Sophia, Charles, and John  L. Hinton, the children of C. L. Hinton, 
a son of John L. Hinton, deceased, who died subsequent to the death of 
his father, who are defendants in this action; were the heirs a t  law of 

, 

John L. Hinton, deceased, living a t  the date of the commencement of 
this action. 

(8) On or about 30 September, 1918, Ada V. Whit2hurst and her 
husband, Cecil Whitehurst, Flossie n'osay and her husband, Henry  
Nosay, and Sophia Morgan and her husband, J. C. Morgan, heirs a t  
law of John L. Hinton, deceased, filed with the clerk of the Superior 
Court of Pasquotank County a caveat to the probate in common form 
of the last mill and testament of John L. Hinton, deceased, in which they 
alleged that  the paper writing probated in common form as such last 
will and testament on 29 January,  1910, is not the last will and testa- 
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ment of John L. Hinton, deceased, for the reason (1)  that  at its date 
the said John  L. Hinton did not have sufficient mental capacity to make 
a will, and (2 )  that  the signature of the said John  L. Hinton on said 
paper writing was procured by undue and improper influence exerted 
upon the said John  L. Hinton. The allegations in the caveat were 
denied in the answer filed by the propounders. 

At the Janua ry  Term, 1920, of the Superior Court of Pasquotarik 
County, the issues raised by said caveat were submitted to a jury, and 
answered as follows : 

1. Was the execution of the paper writing propounded as the last will 
and testament of John L. Hinton procured by undue influence? An- 
swer: Yes. 

2. At the time of the execution of said paper writing on 4 September, 
1902, did the said John L. Hinton have sufficient mental capacity to 
make and execute a valid will? Answer: No. 

3. Is the paper writing propounded, and every part thereof, the last 
will and testament of John  L. Hinton, deceased? Answer: S o .  

4. Was  the caveat filed more than 7 years after the original probate 
of the will in controversy and more than three years after Mrs. Ada V. 
Whitehurst and Mrs. Flo'ssie Nosay each had attained the age of twenty- 
one years? Answer : Yes. 

5. Were the caveators, Mrs. Whitehurst, Mrs. Nosay, and Mrs. Mor- 
gan, each married to their present husbands during her minority, and 
have they since their marriage been a t  all times under coverture? An- 
swer : Yes. 

On the verdict, it  was ordered, adjudged, and decreed by the court 
that  the paper writing propounded for probate in solemn form as the 
last will and testament of John L. Hinton, deceased, is not such last 
will and testament, and that  the probate in common form of such paper 
writing as such last will and testament be and the same was set aside. 

This judgment mas affirmed on the appeal of the propounders to the 
Supreme Court of North Carolina. See I n  re Hinton's Will, 180 N.  C., 
206, 104 S .  E., 341. 

(9 )  The plaintiffs and the defendants, who are the only heirs at law 
of John L. Hinton, deceased, living at the date of the comnlencenient 
of this action, are as  tenants in common seized in fee, and in the posses- 
sion of all the lands owned by John  L. Hinton a t  the date of his death, 
except such portions of said lands as are now owned by purchasers for 
value claiming title under the paper m riting which was probated in com- 
mon form as his  last will and testament, without notice. The plaintiffs 
ow11 an uu t l i~  idcd one-sixth and the defendants an undivided five-sixths 
interest in said lands. 
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(10) The  execution of the paper writing which was probated in com- 
mon form as the last will and testament of John L. Hinton, deceased, 
was procured by the fraud of the defendants, or by the fraud of their 
ancestors in title, and their possession of the lands owned by John L. 
Hinton since his death has been wrongful and fraudulent as  against the 
plaintiffs. 

(11) The lands of which the said John  L. Hinton died seized and 
possessed and which have not been sold and conveyed to purchasers for 
value and without notice can be actually divided and partitioned among 
the parties to this action in  accordance with their respective interests 
therein. These lands are specifically described in  the report of the 
referee. 

The  referee's conclusions of law are  as follows: 
1. The  feme plaintiffs are the owners of an undivided one-sixth inter- 

est i n  all the lands of which their grandfather, John  1,. Hinton, was 
seized and possessed a t  the date of his death, except such parts of said 
lands as are now owned by purchasers for value, and without notice, who 
claim title to the lands conveyed to them under the paper writing which 
was wrongfully probated in  common form as the last will and testament 
of John L. Hinton, deceased. These lands are designated in the findings 
of fact, contained in the report of the referee, and are numbered 1 to 
142, inclusive. 

2. The  defendants R .  L. Hinton, E. V. IIinton, and W. E. Hinton 
are each the owner of an undivided one-sixth interest in ,111 the lands of 
which their father, John  L. Rinton,  was seized and possessed a t  the 
date of his death, except such parts  of said lands as are now owned by 
purchasers for value, without notice, who claim title under the paper 
writing which was wrongfully probated in common form as the last mill 
and testament of John  L. Hinton, deceased, such interest, however, 
being subject to liens and charges in favor of the plainfiffs, as herein- 
after set out. 

3. The  defendant Lee Sawyer, surviving husband of I d a  Sawyer, m d  
John I f . ,  Will Lee, Eddie, and Emma Sawyer, children (of I d a  Sawyer, 
deceased, are the owners jointly of an undivided on(>-sixth interest 
under the last will and testament of I d a  Sawyer, deceased, i n  all the 
lands of which John L. Hinton, father of I d a  Sawyer, deceased, 
was seized and possessed a t  the date of his death, excspt such parts  
of said lands as  are now owned by purchasers for value without 
notice, who claim title under the paper writing which was wrong- 
fully probated in common form as the last will and testament of John L. 
Hinton, deceased, such interest, however, heing subject to liens and 
charges in favor of the plaintiffs as hereinafter set out. 
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4. The defendants Sophia, Charles L., and John L. Hinton, children 
of C. L. Hinton, deceased, are tlie owners, jointly, of an  undivided one- 
sixth interest, as lieirs a t  law of C. L. Hinton, and the defendant Ruth  
Morgan Hinton (now Alley), is  entitled to dower in an undivided one- 
sixth interest, as widow of C. L. Hinton, in all the lands of which John 
L. Hinton, father of C. L. Hinton, deceased, was seized and possessed a t  
the date of his death, except such parts of said lands as are now owned 
by purchasers for value, without notice, who claim title under the paper 
writing which was wrongfully probated in common form as  the last will 
and testament of John L. Hinton, deceased, such interest, however, being 
subject to liens and charges in favor of the plaintiffs as hereinafter set 
forth. 

5 .  The deeds from the plaintiffs, as heirs at lam of Mary F. Hinton, 
deceased, to certain of the defendants and to ancestors of the other 
defendants, har ing  been executed by the plaintiffs without consideration, 
and l i a ~  ing been procured by false and fraudulent representations made 
to tlie plaintiffs by said defendants, or their ancestors, are void, and 
should he canceled. 

6. The plaintiffs are entitled to recowr of the defendants, jointly and 
sererally, (1) one-sixth of the total amount collected and received by the 
defendants or their ancestors as rents and profits from the lands which 
dtscended to the plaintiffs and defendants, at the death of John L. 
Hinton, as tenants in common, to wit: the sum of $84,000; ( 2 )  one- 
s ix t l~  of the total amount collected and received by the defendants or 
by their ancestors as tlie purchase price of lands which descended to the 
plaintiffs and the other heirs at law of John L. Hinton, a t  his death, 
and wliicli nere  subsequently sold and conveyed by said defendants or 
their ancestors to purcliasers for value, without notice, to wit :  the sum 
of $26,375; and ( 3 )  three times onc-sixth of tlie total amount collected 
ant1 received by the defendants or by their ancestors as the purchase 
price of timber sold and conveyed by the defendants or by their ancestors 
from lands -vr hich descended to the plaintiffs and the other lieirs a t  iaw 
of John L. Hinton, a t  his death, to wit :  tlie sum of $1,189.57. 

7. The  plaintiffs are entitled to a lien on the fire-sixths uridivided 
interest of the defendants in all the lands of which John L. Hinton died 
seized and possessed, and which have not been conveyed by the defend- 
ants or by ancestors of the defendants to purchasers for value, without 
notice, for the amounts which the plaintiffs are entitled to recover of the 
defendants as hereinbefore set out, and that said amounts should be 
charged upon the said five-sixths undivided interest in said lands. 

8. The feme plaintiffs are entitled to hold in severalty their interest 
in the lands which descended to them and to the other heirs at law of 
John I;. Hinton, a t  liis death, and which are now owned by them as 
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tenants in common, and are also entitled to have the interests of the 
defendants in said lands sold for the payment of the amounts due to the 
plaintiffs by the defendants as hereinbefore set out, if such sale be neces- 
sary. 

After the report of the referee had been filed, the defendants in apt  
time filed numerous exceptions to the findings of fact and to the conclu- 
sions of law set out i n  said report. These exceptions were heard a t  June  
Term, 1934, of the Superior Court of Pasquotank Cjounty. At  this 
hearing i t  was agreed that  judgment might be rendered by the presiding 
judge out of Pasquotank County, and after the expi ra t im of the term. 

Thereafter judgment was rendered as follows : , 
"This cause coming on to be heard before the undersigned judge a t  

June  Term, 1934, of the Superior Court of Pasquotz~nk County, and 
being heard on exceptions to the report of the referee heretofore filed; 

"And it appearing that all the parties are properly before the court 
and represented by counsel, and that  all the defendants have been made 
parties by proper service of process, and that any irregularity of service 
as to some of the defendants has been later cured, and that  other defend- 
ants whose rights have accrued since the institution of' this proceeding 
have been made parties by proper orders and have adopted the pleadings 
and exceptions filed by the other defendants; 

"And the defendants having waived the right of jury tr ial  of the 
issues raised by these exceptions; 

"Now, therefore, after considering the pleadings, the widence reported 
by the referee, the referee's report, defendants' exceptions thereto, and 
argument of counsel, it  is now ordered, adjudged, and decreed that  each 
and :ill the findings of fact and conclusions of law of the referee, as 
hereinafter modified, are found and adopted by tlie court, and the said 
report as hereinafter modified is in all respects approved and affirmed. 

"That each and all of the defendants' exceptions to the referee's report 
be and the same are hereby overruled. 

"That the referee's finding of fact No. 15, and conclusion of law No. 8, 
with respect to rents and profits received by the defendants from 6,000 
acres of open land over a period of 2 1  years, are hereby modified and 
amended so as to fix the amount with which the defendants' shares are 
chargeablc in the partition herein decreed at $63,000, instead of $84,000, 
as found by the referee, which said amount so found is in excess of any 
amount received by tlie plaintiffs from lands of John  L. Hinton occupied 
by them during said period. 

"That the referee's finding of fact No. 17, and conclusion of law 
KO. 9, as to waste found to hare  been committed by defendants in the 
cutting and sale of timber, are hereby modified and amended so as to 
striktl out the assessment of treble damages and to ailow only simple 
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damages and fix the amount with which the defendants' shares are - 
chargeable in  the partition herein decreed as the amount received by 
defendants for the timber sold, with interest, which would be one-third 
of the amount set out in conclusion of law No. 9, to wit :  $1,189.57, with 
interest from 4 February, 1922. 

"That the referee's finding of fact No. 12, and conclusion of law 
KO. 6, are hereby found and adopted by the court, and it is adjudged 
that defendants' shares in the land herein decreed to be partitioned are 
chargeable with the amounts found by the referee to have been received 
by the defendants from the sale of lands of which John  L. Hinton died 
seized which lvere sold and conveyed by said defendants, to wi t :  the sum 
of $26,375, with interest from date set out in said report. 

"The court further finds that defendants and their ancestors in title 
acted together and with common purpose and benefit in taking possessiori 
of the lands of which the said John L. Hinton died seized. and that they 
jointly received rents and profits therefrom, together' with the purchase 
price of the lands and timber conveyed as set out in the referee's report, 
and the court adjudges that  defendants' shares in said lands, which said 
sharps together constitute 5/6ths thereof, are chargeable with said 
amounts i11 the partition of said lands herein decreed, jointly, so f a r  as 
the plaintiffs are concerned. 

''But if any of the said defendants desire to assert equities, rights, and 
liabilities among themselves with respect thereto, riotlii~rg in this judg- 
ment shall bc held to preclude them from so doing, hereafter, either in 
this cause or in other proper proceeding for that purpose. 

"That plaintiffs together are entitled to hold in  severalty their one- 
sixth interest in the lands which descended to them from John  L. Hin-  
ton, antl of which he died seized, antl this cause is remanded to the clerk 
of the Superior Court of Pasquotank County for the appointment by 
said clerk of conimissioner, who shall make actual partition of said 
lancls, allotting to plaintiffs one-sixth in value thereof, and to defentlants, 
together, five-sisths in value thereof, as near as may be, chargiug de- 
fendants' five-sixths share therein with the amounts with which defend- 
ants' share is found to be chargeable in this proceeding, as fount1 and 
approved by this court, as hereinbefore set out, which said amounts are 
decreed to be liens upon defendants' five-sixths share in said lands. 

"That the plaintiffs have and recover of the defendants the costs of 
this proceeding, to be taxed by the clerk, including an  allowance of $300 
to the referee and of $ to the stenographer. 

"By consent of the parties, this judgment is rendered out of term, out 
of the county, and out of the district. 

''Dated at Oxford, N. C., 26 June, 1934. 
W. A. DEVIN, Judge." 
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Aft.er the foregoing judgment had been filed in the office of the clerk 
of the Superior Court of Pasquotank, the following addendum thereto 
was filed in  said office: 

"As an  addendum to the judgment entered in this cause and bearing 
date 26 June, 1934, i t  is ordered, adjudged, and decreed by the court 
that the shares of the defendants in the lands which descended to them 
as heirs a t  law of John L. Hinton are chargeable, jointly, so f a r  as 
plaintiffs in this cause are concerned with the respective amounts as 
decreed in said judgment that plaintiffs should recover of the defendants, 
to wit:  $63,000, for rents and profits, together with interest as found by 
the referee in his report filed in this cause, and with the sum of 
$1,189.57, with interest thereon from 4 February, 1922, for damages for 
waste committed by defendants, and the further sum of $26,375, with 
interest from date as set out in  the said referee's report, which said last 
item represents the amount received by the defendants from the sale of 
certain lands of which said John L. Hinton died seized and possessed; 
and i t  is further ordered, adjudged, and decreed by tkle court that the 
said respective amounts attached as liens on the said lands of the said 
defendants, which they inherited from the said John L. Hinton, as of 
the date of the filing of the complaint in this cause, to wit : 31 December, 
1928, and the said lien as of said date is hereby specifically declared and 
adjudged by the court. 

"By consent, judgment in the cause is rendered out of term, and out 
of the county and as of the above term. This 5 July,  1934. 

W. A. DEVIN, Judge Presiding." 

To the foregoing judgment and addendum, the defendants in  apt time 
excepted, and appealed from said judgment to the Supreme Court, 
assigning errors as appear in the record. 

J .  H.  Hall und Mcil.;rullan & NcMullan for plaintiffs. 
Xanning & Manning, Thompson & Wilson, Worth & Horner; and 

W .  I .  Halstead for defendants. 

COKKOR, J. There is no error in  the judgment in this action that 
plaintiffs, as heirs at  law of John L. Hinton and of his daughter, Mary 
F. Hinton, both of whom died intestate, are now the owners of an undi- 
vided one-sixth interest, and that defendants, who are the remaining 
heirs at law of the said John L. Hinton and of the said Mary F. Hinton, 
are now the owners of an undivided five-sixths interest, in all the lands 
of which the said John L. Hinton died seized and possessed, except such 
of said lands as are now owned by purchasers for value, without notice, 
who claim title to the lands conveyed to them under devisees named in .  
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the paper writing which was probated in common form as the last %ill 
and testament of John L. Hinton, 011 29 January ,  1910. The plai~lt iffs  
l l a ~ e  no right, title, or estate in and to such lands. See S e r r O ~ r n  P .  

Leigh, 184 h'. C., 166, 113 S.  E., 674, 26 3. L. R., 266. I n  that case it 
was held by this Court that  the setting aside of a duly probated nil1 does 
not affect the title of grantees for value of devisees who had no kn0111- 
edge or intimation that the will would be attacked, where, as in this 
State, there is a statute providing that  probate in common form is con- 
clusive evidence of the validity of the will, until the probate is set aside, 
and the will declared void, in a proper proceeding instituted for that 
purpose, C. S., 4145. All persons who claim in good fai th under a will 
which has been duly probated in  common form as provided by statute in 
this State are protected by its provisions, until the probate is attacked 
by a caveat proceeding instituted as provided by statute. C .  S., 415s. 

Xor  is there error in the judgment that  plaintiffs, as tenants in com- 
mon with the defendants, are entitled to an accounting by the defend- 
ants for the rents and profits which the defendants have collected ancl 
received from the lands of which plaintiffs and defendaiits are seized and 
possessed as tenants in common. One ~ 2 1 0  has received more than his 
share of the rents and profits from lands owned by him and others as 
tenants in common is  accountable to his cotenants for their share of sucli 
rents and profits. I11 the absence of an agreement or untlerstantling to 
the contrary, he is ordinarily liable only for the r e i~ t s  and profits which 
he has received. H e  is not liable for the use and occupation of the 
lards, but only for the rents and profits received. 47 C. J., 465. 

There is error in the judgnlent that plaintiffs recover of the defend- 
ants the amounts set out in the judgment, and that the plaintiffs are 
entitled to a lien on the interest of the defendants in said land for said 
amounts. Fo r  this reason, the action is remanded to the Superior Court 
of Pasquotal~k County, with direction that  an accouiiting be had in said 
court i n  accordance wit11 this opinion, to determine in n hat  ainou~lts, if 
any, the defendants are indebted to plaintiffs on account of r e ~ ~ t s  and 
profits received by the defenclal~ts from the lands of which plaintiffs and 
defendaiits a re  now seized and possessed as tenants in common. 

From the date of the probate in common form of the last will and 
testament of John  L. Hinton, deceased, to wit :  29 January ,  1910, to the 
date of the final judgment of the Superior Court in the caveat proceed- 
ing instituted by the plaintiffs, the defendants and their ancestors were 
the owners and in the lawful possession of all the lands of which John Id. 
Hinton died sexed and pc~sqewd. Tlicse lands were devised to tl~ern by 
the last mill and testament of John 1;. Hinton, which was duly probated 
in common form on 29 January ,  1910. This probate was conclusive 
evidence of the validity of said uill,  until the same was set aside by the 
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judgment i n  the caveat proceeding. There is no evidence in the record 
in this appeal tending to show that  a t  any time prior to the institution 
of the caveat proceeding, the defendants, or their ancestors, had any 
knowledge or intimation that  the plaintiffs would attack the ~ a l i d i t y  of 
the will under which they claimed. Nor is there any evidence in the 
record tending to show that  any of the devisees in  said will procured its 
execution by John  L. Hinton by undue or fraudulent influence. F o r  
that  reason, the defendants and their ancestors were entitled to the rents 
and profits of the lands devised to them until the probate was set aside 
and the will adjudged void. C. S., 4145. 

The defendants are accountable to the plaintiffs for rents and profits 
received by them from the lands which are now owned by them as ten- 
ants in common, since the date on which i t  was finally adjudged that  the 
paper writing under which they claimed is not the last will and testa- 
ment of J o h n  L. Hinton, deceased. When such accounting has been 
had, the plaintiffs will be entitled to judgment in this action for their 
share of the rents and profits which the defendants have collected and 
received from the date of said judgmt ' 

Erro r  and remanded. 

DEVIN, J., took no part  in the consideration or decision of th '  1s case. 

STATE v. JAMES B. CARDEN. 

(Filed 26 February, 1936.) 

1. Criminal Law L e- 
Where the charge of the trial court is not in the record it will be pre- 

sumed on appeal that the charge correctly stated the law applicable to the 
evidence. 

2. Criminal Law I c- 
The denial of a motion by defendant that counsel allowed by the court 

to assist the solicitor should be required to state by whom they were 
retained, will not be held for error. 

3. Same-Trial court has discretionary power to allow private counsel to 
assist the solicitor in the prosecution. 

The trial court has discretionary power to allow private counsel to 
assist the solicitor in the trial of the case, it being the duty of the court 
to permit only such assistance as fairness and justice may require, and 
such power does not impinge the provisions of Art. I, sw. 11, of the Con- 
stitution of North Carolina. 



N. C.] SPRING T E R M ,  1936. 

4. Homicide G c-Held: Proper  predicate was laid for  admission of testi- 
mony of dying declarations. 

Evidence tending to show that defendant shot his wife five times, that 
immediately after the shooting she told the witness she knew she was 
going to die and that her husband had shot and killed her, that she sub- 
stantially repeated these declarations in the hospital two days thereafter, 
and died the following clay from her wounds, is held sufficient predicate 
for the admission of testimony of the declarations. 

5. Criminal Law G r- 
Testimony that  the witness had known the person in question seven or 

eight years and had been in her company off and on during that period, 
is sufficient foundation for the witness' testimony that the character of 
such person was good, although the witness states that  she had never 
heard her character discussed. 

6. Same-Answers of witness on  cross-examination by defendant held 
conclusive on  defendant under  t h e  facts of this  case. 

Defendant's exception to the exclusion of evidence contradicting the 
statement of a State's witness, made on defendant's crossexamination 
of the witness as to collateral matters incriminating the witness, is not 
sustained, the answers elicited by defendant on cross-examination being 
conclusire, since they do riot tend to connect the witness directly with 
the cause or the parties, or tend to show motive, malice, temper, disposi- 
tion, conduct, or interest of the witness toward the cause or parties, and 
the exclusion of the evidence by the court in  its discretion is not held 
prejudicial or reversible error. 

APPEAL by defendant f r o m  Clement, J., and  a jury, a t  Apr i l  Special 
Term,  1935, of DURHAM. NO error .  

T h e  defendant was indicted f o r  the  murder  of his  wife, V e r a  Carden, 
on  4 May,  1934. T h e  j u r y  rendered a verdict of murder  i n  t h ~  first 
degree, and  judgment was rendered i n  the court  below of death by 
electrocution. 

T h e  deceased, V e r a  Carden, died a s  the  result of a pistol shot wound 
on 7 May, 1934. T h e  evidence shows t h a t  she was shot by her  husband, 
the defendant, on 4 May,  1934. 

Upon the calling of the  above case f o r  trial,  the solicitor announced 
i n  open court t h a t  with his  permission J u d g e  J a s .  R. Pa t ton ,  J r . ,  of 
D u r h a m ,  and M a j o r  L. P. McLendon, of Greensboro, would assist i n  
the  prosecution. Thereupon the defendant, i n  open court,  through 
counsel, requested t h e  court  to require t h e  pr ivate  prosecution t o  state i n  
open court by whom they were retained. T h e  motion was denied, and  
the defendant excepted. T h e  defendant excepted to his  Honor's rul ing 
denying t h e  motion to require the attorneys to  s tate  by  whom they mere 
retained. 

T h e  evidence introduced by the  S t a t e  tended to show: T h a t  prior t o  
4:00 o'clock p.m., 4 May,  1934, V e r a  Carden, wife of defendant J a m e s  
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B. Carden, lived in  F. P. Rochelle's house, located on the north side of 
West Peabody Street, being No. 1024; that  a hall ran north and south 
through the house; that  the west side was occupied by F. P. Rochelle, 
86 years old, the owner, and his grown son; that  the east side was occu- 
pied by Vera Carden, deceased, her nine-year-old son, James B. Carden, 
Jr . ,  and Miss Kina  Hunter,  who was then living with Mrs. Carden, and 
had been for two years; that  the house was near the middle of the block, 
and from the rear running north was a frequented path leading to west 
Main Street;  that  the deceased worked in the Erwin C'otton Mills, and 
returned to her home Fr iday afternoon about four p.m., where she found 
her husband, James  B. Carden, the defendant, and Miss Hunter.  

That  the defendant James B. Carden hat1 gone to hi13 wife's home by 
way of the path leading through from Main Street, Friday,  4 Xay ,  
1934, a little after twelve o'clock, and asked Miss H u ~ t e r  if Vera, his 
wife, had come from her work; was informed that  she would not be 
there until 3:30 p.m.; he then asked where Mr.  Rochelle was, whom he 
was told was on the porch; he said he would go out and talk to him. 
The defendant ate dinner with Miss Hunter  about one p.m., and sent 
Mr. Rochelle to his sister's home on Gregson Street to get n suit of 
clothes for him. Mr. Rochelle failing to get the right suit, the defend- 
ant went himself and got another suit, changed his clothes, and re- 
quested Miss Hunter  to press his clothes, which she sa d she might do. 
After he changed his clothes, he showed a gun to Miss Hunter, with 
bullets; took the gun out of his pocket. H e  said he had the right size 
of bullets to fit, was going to settle things and was going to fix them 
antl was going to fix them right, so he went out on the porch and sat 
there unti l  his wife came from work. Was on the porch when his wife 
returned. She spoke and came into the room nhere Miss Hunter nas.  
Was followed by the defendant. The  defendant, the deceased, and Niss 
H u n t w  then sat down in chairs in the room. The deceased then asked 
Miss Hunter, "Nina, what did you have for dinner?" The deceased 
said she was hungry and started to tell something. After defendant 
came in and sat down, in about a minute or two Miss Hunter  went out 
antl left the deceased and the defendant alone in  the room. In  about a 
minute after Miss Hunter  left the room, had gone in the hall, she heard 
a shot and scream. Then went on the back porch and around the house 
to Mrs. Cates next door. Saw the defendant go out 011 the porch, get 
his hat, and walk straight back through the hall and ant the back door 
and on through the path toward Mail; Street, the may he always came 
and went from his sister's home to his wife's. Miss Hunter  went in the 
room, found the deceased lying on her bavk on the day bed with her 
head on the pillow. She was bloody and asked for some water. Said 
she was burning up. Miss Hunter  got some water, bathed her face, and 
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took off her shoes. Found the deccmetl was shot. One shot was fired, 
follo\ved by an interval, and then four others in quick succession. 
Shooting occurred about four o'clock p.m. A11 ambulance was called 
and the deceased was taken to tlie hospital, at n~liich place she died on 
the following Monday morning, her death being caused by the bullet 
wounds above described. 

That  the dcfendant and his deceased wife had had trouble. That  
while living with her in Orange County, in 1928, he had been indicted 
for an assault upon his wife. I n  December, 1932, he had been indicted 
for an assault upon his nife,  and required to remain separate and apart  
from hcr for :I year. That  he left the city of Durham and w n t  to 
Richmontl, nliere he rcmaincd until Xarch,  1934, when he returned to 
Durham oil account of tlie death of his father. That  he hat1 made 
threats that he \\-as going to kill hi, ~ ~ i f e .  That  the deceased had insti- 
tutcd a w i t  against the def~ntlal i t  for  a dir-orce on 1 Xng, 1934. Sum- 
nions v a s  served u p o i ~  dcfeiidaiit on d Nay,  1034. That  the plaintiff 
had charged him with bring an ex-convict and the defendant stated at 
the time he read about the divorce action in the paper that  the rrference 
to his bring an ex-convict hurt  h im;  that the shooting occurred on 
4 May, 1934; that after the liomicide, about 4 :00 p.m., 4 May, 1934, the 
dcfendant left the home of his n i f e  through the back \vav a i ~ d  nen t  to 
his sister's, Mrs. J. E. Williams, wliere hc was living on Gregson Street, 
about two blocks away. That  while there one Thomas Lee Wrenn had 
callcd to see him. Found defeiidant ~vasliing blood off his hands and 
asked him if he had had a fight, and he said yes. H e  went to the side- 
na lk  to the car, \\.here Wrcrin xas .  Went back into the house, at 
n-hich time the officers came u p  :md went into the room and found 
Carderi in the kitchen of his sister's home. Tha t  he xvas arrested ant1 
searched by the officers. A bottle containing whiskey was found upon 
him, a hich the defendant drank uhi l r  being searched, and asked where 
the pistol \\-as, defendant said 11e had thrown i t  away. The officers 
fouiid one bullet in the deferidant's pocket. On the may to the station 
Oificer Roberts asked the defendant how he came to shoot his r i f e ,  and 
the defcndant said, "I do not know horn come me to do it"; and nhen 
a.ked how he came to get the blood on his arm, ticfendant said. "I 
pirlicd her up and laid her on tlie bed." The  defendant seemed to be 
right much drunk when he was taken back to jail after talking to 
Burgess a t  7 :30 o'clock, though lie xvas arrested at 4:30 o'clock p.m., and 
~ v a s  rather nervous, a d  a heavy odor of whiskey was on his breath. 

That  the deccased made a declaration to Miss Nina  Hunter  prior to 
her death that  the defendant had shot her, and told Miss Hunter  in the 
presclice of 0. B. Wagoner, deceased's brother, that  the defendant shot 
her first through the head and she fell and after she fell he just kept 
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shooting and shot her four or five times, and also told Dr. W. B. Mc- 
Cutcheon that Buck, her husband, had shot her. The deceased's bed- 
room was on the east side of the house, facing the north side of Peabody 
Street; that the door mas in the west side of the room leading into the 
hall; that upon entering the room toward the east from the hall, to the 
left or to the north behind the door was the day bed, the head of same 
being against the north wall of the room; that behind the door of the 
west wall, about three feet from the floor, was a bullet; that in the 
north wall, about five feet from the floor, were three holes located a 
little to the right of the day bed; that a discharged b d l  fell from the 
day bed to the floor when the officer pulled the cover flack on said day 
bed; that there were no other indications of bullet holes in the room 
except those mentioned. 

  hat the autopsy showed that the deceased was shot five times; first, 
below the lobe of the right ear, the bullet lodging beneath the skin on 
the left cheek; second, the bullet entered the left side of the abdominal 
wall, ranged downward, penetrated the liver, struck the wall of the 
stomach, and was recovered in the small intestines; third bullet passed 
through the right breast 3y2 inches of the right nipple and ranged 
downward; fourth bullet shattered her right thumb, and the fifth bullet 
entered the back to the left of the spine just under the left shoulder, 
emerged from the left axilla, it penetrating her lung and causing death. 

Mrs. Martha Murphy testified, in par t :  "Some time about seven or 
eight months before the homicide, and just before the defendant left 
Durham to go to Richmond, I heard him make the statement that he 
was going away, but when he came back he was going to get her (refer- 
ring to his wife). Said she had made trouble for him and he was going 
to get her. H e  said he was going to kill her. H e  said he was going to 
kill her and the boy, wasn't no use to leave him here.'' 

The defendant testified as to what took place, as follows: "I remem- 
ber my wife telling me to go and eat supper with her, and I told her, 
no, I didn't believe I cared for anything; my wife was then in the bed- 
room; that was the room I was in. And I told her I was going down 
to see if I could not collect the money that was taken from me, and I 
remember her saying-she told me that I was too drunk, and I said, 
'Well, I am going anyway,' and so I reaches up to get the gun off the 
chifferobe and when I gets the gun she grabs hold of the gun and in the 
tussle she gets shot. From there I guess I must have gone to my sister's. 
I don't remember what happened after the shooting; I guess I must 
hare went to my sister's. I am not sure. I did not ha.fe any intenti011 
to kill my wife. I did not have any feeling against her. I reached up 
after the gun and my wife tried to take the gun away from me, and the 
gun bqga11 to fire. I told my wifc I was going to take the gun with me. 
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She told me I was too drunk. I did not know that  I had shot my  wife 
or that she was shot, not until she come and sit down in front of me, 
she comes over and sits down in front of me, when I realized that, 1 was 
on m r  knem in the floor and she comes and sits down in front of me 
and when she sits down, she lays down on the carpet, she told me, and 
she says, 'I believe I am shot.' After the pistol went off, she come over 
and sit down in front of me on the floor and I was on my  knees a t  the 
time. The pistol started to firing and I must have fell about the same 
time, I guess. From there I was a t  my  sister's house and they brought 
me down to the police station. After the pistol ceased firing my wife 
came over and sat down in front of me and said, 'I believe I am shot.' 
I don't remember whether I picked her u p  and put her on the day bed 
or not. I did riot  ha^-e any feeling against m y  wife. I loved her and 
my boy. I uas  takrn down to the police station and have been in jail 
since that time." 

H e  testified that he had had trouble with the ~rosecut ing  witness, 
Xiss  Hunter,  and denied that  he had made threats against his wife, or 
assaulted her. Miss Xina  Hunter  testified : "Buck (defendant) didn't 
threaten me, he threatened her (his  wife). . . . I have nerer been 
arrested. . . . The trouble in 1932. when he left his wife. was not 
on account of me. . . . I have never had any trouble with Mr. 
Carden." 

Xrs .  J. F. Williams testified: That  she is the sister of the defendant. 
That  she was a t  home on Friday,  4 May, about four o'clock p.m., when 
defendant came there. H e  was in a drunken condition and informed 
her that Vera, his wife, was shot, to go and see her. 

Mrs. Christine Gray, daughter of Mrs. J. F. Williams and a niece of 
the defendant, testified: Defendant came to Mrs. Williams' home be- 
tween two and three o'clock Friday, 4 May. H e  was drinking and 
talked as if he was insane. 

Nrs.  hl. L. Rigsbee, cousin of defendant: Was  a t  Mrs. Williams' ten 
days before the homicide. Saw defendant and Mrs. Vera Carden, his 
15-ife, together. Defendant said, "Here she is, May Lee, isn't she sweet." 
I-Ie kisqed her and they all had dinner together. The defendant and 
deceased were affectionate. 

There was other testimony to like effect. There was evidence to the 
effect that  a short time prior to the shooting (some few days) defendant 
"spent Monday night at my house. H e  was nervous. H e  was hitting 
the side of the house and punching about, almost a wreck. Looked like 
a maniac. Spent part o f  Tuesday night a t  my house. Would get up  
and don-n during the night, plundering around, and groaning. Talking 
about his money being gone. . . . The defendant busted in the back 
door open, with a knife open in his hand. Defendant in dazed condi- 
tion. Acted like a crazy man." 
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The defendant made numerous exceptions and assignments of error, 
a i d  appealed to the Supreme Court. The  material ones and necessary 
facts will be set forth in the opinion. 

Attorney-General Seawell and Assistant Attorneys-Gtneral Aiken and 
Bruton for the State. 

A .  R. Wi lson  and R. 0. Everett for defendant. 

CLARKSOK, J. The charge of the court below is  not in the record, 
and the presumption of law is that  the court below (charged the law 
applicable to the facts. 

The first contention of defendant: Did his Honor err i n  overruling 
the motion of defendant to require the private prosecutors to state by 
whom they were retained? We think not. 

I n  S .  v. McAfee,  189 N .  C., 320 (321), we find: "A solicitor is the 
most responsible officer of the court, and has been spokeil of as 'its right 
arm.' H e  is a constitutional officer, elected in his district by the qualified 
voters thereof, and his special duties prescribed by the Cons'titution, 
Art. I V ,  sec. 23 (Judicial  Department) ,  'and prosecute on behalf of the 
State in all criminal actions in the Superior Courts, and advise the 
officers of justice in  his district.' I t  is  said in Lewis v. Cornrs., 74 
N. C.. p. 198 : 'A solicitor is not a judicial officer.? " 

I n  8. v. Lea, 203 N. C., 1 3  (26) ,  i t  is said:  "The appearance of 
counsc.1 for the prosecution, other than the solicitor of the district, was 
a matter which the tr ial  court necessarily had under its superl-ision. 
The solicitor at no time relinauishecl control of the case. nor does it 
appear that  the assistance of other counsel was not rclquested or m1- 
conied by him. Bu t  without regard to situations, different from the 
one now in hand, we hold tliat or1 the prcsent record, tlic matter was in 
the control and sound discretioli of the presiding judge." 

I n  22 R. C. L. (Prosecuting Attorneys), p. 93, it is said:  "At commou 
lam criminal prosecutions were generally carried on by i~idividuals inter- 
ested in the puiiisliment of the accused and not by the public. The 
private prosecutor employed his o v n  counscl, had the iiidictnient found 
and the case laid before the gralid jury, and took charge of the trial 
before the petit jury. While u~ lde r  the present practice officcrs are 
appointed or elected for the express purpose of managing criminal busi- 
ness, the old practice survives in most jurjsdictiolis to the estelit tliat 
counsel employed by the complaining nitnesa or by otlicr persons deair- 
ous of a conviction are permitted to assist the prosecuiiiig attorney in 
the conduct of the prosecution, aml, as a general rule, nc valid objection 
can be raised by the accused to allon- tlie prosecuting attorney to hare  
the assistance of private members of tlie bar. . . . (p.  94) I t  is 
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within the discretion of the tr ial  court to allow special counsel to aid 
the prosecuting attorney in the prosecution of a case, and such discretion 
will be interfered with only on a showing of abuse thereof. . . . I n  
all such cases i t  is within the discretion of the court to appoint compe- 
tent counsel to assist, or to ~ e r r n i t  counsel employed by private parties, 
or even volunteers, to appear for that purpose." 

Allowing the solicitor to hare  private counsel to assist him is largely 
in the discretion of the trial judge, whose duty it is  to  prevent injustice 
and oppression, and only to permit such assistance as fairness and 
justice may require. 

Art .  I, see. 11, of the Constitution of K. C., is as follows : "In all 
criminal prosecutions every man has the right to be informed of the 
accusation against him and to confront the accusers and witnesses with 
other testimony, and to have counsel for his defense, and not be com- 
pelled to give evidence against himself, or to pay costs, jail fees, or 
necessary witness fees of the defense, unless found guilty." 

We do not think that  the permission by the court of assistant counsel 
to the solicitor impinges this provision. 

I n  Handley v. State (d l a . ) ,  106 So., 692 (694-5), it  is said:  "Special 
counsel may appear in the prosecution as an assistant to the solicitor 
and with the consent of the court. The management of the case remains 
with the official representative of the state, in whose name the special 
counsel appears. The  consent of the state is all the authority needed by 
special counsel; hence, a motion by defendant to require special counqel 
to show his authority is properly overruled (citing M a .  cases). ' In the 
absence of statute, the state cannot be compelled to disclose the names 
of private prosecutors or informers, especially where i t  is not shown 
that defendant will be prejudiced by the want of such information.' 
16 C. J., 801; State c. Fortin, 106 Me., 382, 76 A, 890, 21  Ann. Cas., 
454; Barkman v. ,State (Tex. Cr. App.), 52 S .  W., 69. The  rule is 
founded upon the public policy that  encourages the citizen to give aid in 
the detection and punishment of crime. . . . The official representa- 
tive of the state has the first duty to see that no abuses arise, a d  a 
failure of duty in  this regard will not be presumed unless made to 
affirmatively appear." 

The defendant did not request the court below to find the facts upon 
which his motion was based. so that this Court could determine if his 
obiection was well founded. The trial court exercised its discretion, and 
on the facts of this record we see no error. 

We think the evidence of Nina Hunter  as to the dying declarations 
of Vera Carden competent. '(The court: Said what?  Ans.: Said she 
was not going to live, said she would not even l ire until they got her to 
the hospital if they did not get her there pretty quick because she was 
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bleeding to death. . . . Q. After you got in the rcom and after she 
made the statement to you that she did not expect to l i ~ . e ?  Ails. : What 
did she say then?  Q. Yes, what did she say then with reference to 
who shot h e r ?  d n s . :  She told me that Buck had shot her-she called 
me by my  name when I first got there. Q. Said what?  ,111s.: Said 
Buck had shot her and had killed her. Q. Did she nialie any further 
statement about how the shooting occurred? . . . -Ins.: Yes, she 
said when she got up, she was fixing to leave the room, ,md when she got 
up, she went to reach over in the chair behind the door to get her apron 
to go in  the kitchen, she said when she got u p  was wile,? he shot her the 
first lime. , . . I went to the hospital on Sunday afternoon and was 
there Sunday night. She said she wi s  going to die Sunday afternoon. 
011 tliat occasion she said that  Buck had shot her and killed her. She 
called her husband Buck. She  called him that  all t , ~ e  time. . . . 
She fold us she was going to die and she wanted to see all tlie folks, 
Sunday afternoon about fire o'clock; well, she said her husband had 
killed her, she told that  over again, said that  he had killed her. She 
told about the same thing she did the first day;  she said mhen she got 
up  out of her chair, he shot and the first shot went through her head 
and she fell, said mhen she fell, he just kept shooting and shot liar four 
or f i ~ e  times, she said he shot her five times. which rYas correct. and 
kept shooting her, and after shooting her he picked her up  311d pitcheJ 
her over there on the day bed." 

In S. v. Wallace, 203 N.  C., 284 (288), we find: "Dying declarations 
are an exception to the rule which rejects hearsay evidence, but tlie 
conditions under which they are admitted by the courts hare  often been 
defined. At the time they are made the declarant must be in actual 
danger of death and must have full apprclhension of his danger; a i d  
when the proof is offered death must have ensued. S. v, Jlills, 9 1  S. C., 
681. These declarations are received on the general principle that they 
are made in extremity-%hell,' as said by ~ y r e ,  C. B., 'the party is a t  
the point of death, and mhen every hope of this world is gone; ~vhen 
every motive to falsehood is silenced, and the mind is induced by the 
most powerful considerations to speak the truth. A s i t ~ ~ a t i o n  so solemn, 
and so awful, is considered by the law as creating an  obligation equal to 
tliat which is imposed by a positive oath administered in a court of 
justice.' Res v. Woodcock, 168  Eng. Reports, 352." S. v. Layton,  204 
X. C., 704; S. v. Ham, 205 11'. C., 749; S. v. Dalton, 206 S. C., 507. 

Thc exception and assignment of error "as to the evidence of Mrs. 
Cates, who testified that K ina  Hunter's character was good but upon - 

examination admitted that  she had never heard it discussed," cannot be 
sustained. The witness further testified : "(Question by the court) : 
How long did you live near her, madam; how long have you known he r?  
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Ans. : Been knowing her seven or eight years. Q. What opportunity 
have you had of knowing her character? Ans.: Well, I ha\-e been in 
her company and been off with her. Q. Off and on over that period of 
t ime? Am. :  Yes, sir." 8. v. Steen, 185 N. C., 768. 

The exception and assignment of error made by defendant as to the 
exclusion of evidence contradicting Nina Hunter,  as  to incriminating 
matters, etc., askrd her on cross-examination and dcnied by her. cannot 
be sustained. 

I n  S. v. Patterson, 24 N.  C., 346 (353), Gasfon, J., says: "It is well 
settled that the credit of a witness may be impeached by proof that  lie 
has made representations inconsistent with his present testimony, and 
xhenever these representations respect the subject matter, in regard to 
which he is  examined, i t  never has been usual with us to inquire of the 
witness, before offering the disparaging testimony, whether he has or has 
not made such representations. Bu t  with respect to the collateral parts  
of tlie witness' e\idence, drawn out by cross-examination, the practice 
has been to regard the answers of the witness as conclusive, and the 
party so cross-examined shall not be permitted to contradict him. Of 
k c ,  however, i t  is understood that  this rule does not apply in all its 
rigor, when the cross-examination is as to matters which, although col- 
lateral, tend to show the temper, disposition, or conduct of the witness 
in relation to the cause or the parties. His  answers as to  these matters 
are not to be deemed conclusive, and may be contradicted by the inter- 
rogator." S. v. English, 201 N .  C., 293. 

I n  S. v. Jordan, 201 N .  C., 460 (461), is the following: "The general 
rule is that answers made by a wit~iess to collateral questions on cross- 
examination are  conclusive, and that  the party n h o  draws out such 
answers will not be permitted to contradict them; which rule is subject 
to two exceptions, first, where the question put to the nitness on tross- 
examination tends to connect him directly with the cause or the r~nrties. 
and second, where the cross-examination is as to matter tending to show 
motive, temper, disposition, conduct, or interest of the ~vitness tom-ard 
the cause or parties. S. L'. Pafterson, 24 S. C., 346; 8. v .  Dal~is,  87 
S. C., 514; C'athey L,.  Shoemaker, 119 N.  C., 424; I n  re Cracen'a Tf7ill, 
169 X. C., 561. I t  is clear that  the testimony of the defendant elicited 
on cross-examination is not within either of the exceptions to the genrral 
rule, since its sole purpose was to disparage and discredit the witness." 

The answers of Kina Hunter  to tlie collateral matters on cross- 
examination were conclusive. At  least. on this record the exclusion of 
such evidence was not prejudicial or reversible error. The matter n a s  
largely in the discretion of the court below. 

For  the reasons given, in the judgment of the court below there is 
No error. 
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J. C'. QUEEN v. W. M. DEHART, T. J. FERGUSON, AXD T. C. QUEEN. 

(Filed 26 February, 1936.) 

1. Appeal and E r r o r  B b 
A n  appeal will be determined in accordance with th(2 theory of trial in 

the lower court. 

2. Trial P c- 
Tlie refusal to submit an issue tendered will not be held for error when 

the issues submitted to the jury, tendered by the same party, are  suffi- 
cient to embrace every phase of the controversy upon the theory upon 
which the case was tried. 

3. Judgments  L &Judgment exempting endorser f rom liability on  note  
held not  t o  bar  action against h i m  by payee on  original contract. 

In  an action on a note hy a holder by endorsement one of the makers 
successfully resisted recovery on the ground that his signature was condi- 
tioned upon the signature of another party who had failed to sign the 
note, and the payee paid the judgment on the note. Thereafter the payee 
instituted this action, alleging that he had entered into a contract with 
the three defendants under which he delivered to defendants certain time 
and checking deposits in a closed bank, defendants agreeing that  if the 
(,hoses in action were accepted and canceled under an agreement for the 
reopening of the bank in which defendants were interested, defendants 
would execute to plaintiff their note for the amoun: of the choses in 
action, that the bank had reopened, that only two of defendants had 
executed the note, the subject matter of the first action, and that the 
original contract had been breached entitling plaintiff to recover the 
amount stipulated in the contract. Held: The judgment in the action on 
the note will not support a plea of re8 judicnta a s  to the maker success- 
fully resisting recovery on the note, plaintiff's action on the original 
cSontract being a claim in a different right, and the defendant failing to 
sign the note not being a party to the prior action. 

4. Contracts E a-Contract obligating defendant t o  execute note  t o  plain- 
tiff held breached upon defendant's successfully resisting recovery on  
t h e  note on t h e  grounds t h a t  his signature was conditional. 

Plaintiff delivered to defendants certain time and checking deposits 
in a closed bank, defendants agreeing that if the choses in action were 
accepted and canceled under an agreement for  the reopening of the bank 
in which they were interested, they would execute to plaintiff their note for 
the amount of the choses in action. The bank was reopened and two of 
defendants executed the note to plaintiff but the third defendant refused 
to execute the note. One of defendants who had executed the note suc- 
cessfully resisted recovery by a subsequent holder on the ground that his 
signature was conditioned upon the signing of the hote by all three de- 
fendants. and plaintiff payee was forced to pay the judgment on the note, 
and instituted this action on the original contract. H c W :  T h e  defendant 
successfully resisting recovery on the note> breached the original contract, 
since a s  to him the note mas void under his defense ol' conditional signa- 
ture, and the execution of the void note did not discharge his obligation 
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under the original contract to execute a note to plaintiff upon thc accept- 
ance and cancellation of the choscw in action against the bank, of nhich 
he had obtained the benefit, nor did the failure of one of defendants to 
sign the note affect the l~ability of the other defendants under the original 
contract, nor did plaintiff's acceptance of the note in good faith \\ithout 
intimation that the defendant nould resist iecovery thereon upon the 
defcnse of contlitional signature, constitute a release of liability of such 
defendant. 

Money Received A c-under facts of this case, instruction tha t  law 
raised in plaintiff's favor  a n  implied promise t o  pay held not  error.  

An instruction to the jury that if plaintiff turned over to defendants 
certain clioses in action against a bank, and if defendants receixed said 
chose? in action and used them for tlie purposes intended. and neler re- 
stored same to plaintiff. said clioses in action being tlie conpidrration of 
the contract under n7hich drfendants promised to execute a note in plain- 
tiff's favor for the amount of the cl~oses in action, that the lam would 
imply a promise on the part of defendants to pay plaintiff the amount 
called for in the contrnct, although one defendant refused to execute the 
note called for in the contract, i s  held ~ i t l i o u t  error under tlie facts of 
this case. 

Appeal a n d  E r r o r  J e- 
An exception to the admission of testimony cannot be sustained n h e n  

the party excepting to its admission introduces testimony during tlie trial 
of the same import as that  excepted to. 

Trial  G c- 
A verdict is not complete until accepted by the court and tlie court has 

the discretionary power upon the c20ming in of a doubtful verdict to have 
the jury again retire and make the verdict clear. 

Contracts C &Conflicting evidence a s  t o  agreement of parties for  dis- 
charge of contract obligation by different method held fo r  juiy. 

I n  this action on a contract, a defendant contended that plaintiff agreed 
to release him from the obligation of the contract upon tlie defendant's 
transfer to plaintiff cf certain shares of stock in a bank, and that defend- 
an t  transferred to plaintiff the stock in accordance nit11 the agreement, 
and that the other parties to the contract :rqrcvd to the release of the 
defendant Defendant's evidence tending to establish the defense was 
contradicted by evidence introduced by plaintiff. Held: The conflicting 
evidence n a s  properly submitted to tlie jury, and its verdict in plaintiff's 
favor is sustained. 

Trial  E g- 
d charge of the court nil1 be construed as a whole, and a n  exception 

to the charge will not be sustained when the cliarge, so construed, is not 
prejudicial to  appellant. 

,ZPPEAL by defendants  W. M. D e H a r t  and T. J. Ferguson f r o m  

Alley, J., a n d  a jury, a t  July-August  T e r m ,  1935, of SWAIN. N o  error .  

T h i s  is a n  action brought  by plaintiff against defendants to recover 
$3,975.80, including interest,  due upon  the following con t rac t :  
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'(NORTH CAROLINA-SWAIN COUNTY. 
Jan. 2, 1931. 

"This is to certify that J. C. Queen is turning over to W. M. DeHart, 
T. C. Queen and T. J. Ferguson my certificate 
November 13-29 $ 900.00 
June 5-30 2,255.00 
Check 746.10 Amounting to $3,901.10 cf Citizens Bank 
of Bryson City, N. C., with the understanding that if accepted by the 
State Corporation Commission on the amount demanded for the reopen- 
ing of the said bank then the said W. M. DeHart, T. C. Queen & T. J. 
Ferguson is to give his note due December 20, 1932, with interest if 
certificate of deposit up to Kovember 21, 1930, at 4%. I f  not accepted 
by Corporation Commission then the above is to be returned. 

"Witness : 

(Signed) W. :U. DEHART, 
T. (I. QUEEN, 
T. J. FERQUSOK.)' 

The plaintiff alleges that he complied with the above contract and the 
bank reopened. The note in controversy, which was given, is as follows : 

"$3,975.80. Bryson City, N. C., April 3, 1931. 

"On December 20, 1932, for value received, we promise to pay to 
J. C. Queen $3,975.80. Negotiable and payable at  Citizens Bank, 
Bryson City, N. C., The drawers and endorsers of this note severally 
waive presentment and notice of protest and guarantee its payment any 
time after maturity without interest. 

(Signed) W. M. DEHART, 
T. C. QUEEN." 

The plaintiff endorsed and transferred the note to ont: Ed. Floyd, who 
in turn transferred same to one R. E. Andrews, who brought suit on the 
note. On the trial of the action DeHart denied l iabi l i t ,~  on the grounds 
that his execution of the note was conditional upon the signing of the 
same by defendant T.  J. Ferguson. 

Plaintiff alleged that "Upon a verdict of the jury, sustaining the con- 
tentions as to said DeHart, the action mas dismissed as against him and 
judgrnent rendered against this plaintiff and Ed. Floyd (no service of 
process having been had on said T. C. Queen), for the amount of said 
note, and that this,plaintiff has been required under said judgment to 
pay same. That the said defendants, by reason of their failure and 
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refusal to execute the note to plaintiff, as provided for in their said 
agreement, and their failure and refusal to pay to said plaintiff on or 
before 20 December, 1932, the amount provided to be paid under said 
agreement, breaclicd said contract, to plaintiff's great damage, in the 
sum of $3,975.80, with interest thereon from 20 December, 1932. That  
tlie plaintiff is advised and believes and now avers that the defendants 
and each of them, by reason of the breach of said contract and their fail- 
ure and refusal to comply with same, became and are indebted to this 
plaintiff in the full sun1 of $3,976.80, together with interest thereon from 
20 December, 1932; and this plaintiff further avers tliat he has made 
demand for payment of said amount upon the defendants, and each of 
them, and payment has been refused." 

The defendant W. X. DeHar t  denied the material allegations of the 
complaint, arid alleged as a further defense tliat " I t  was further agreed, 
that  before said agreement should become effective arid binding upon any 
of these defendants, that plaintiff ~ o u l d  obtain the signatures or execution 
of a note in said sum signed or executed by all of the defendants; 
arid that should the plaintiff fail to  obtain the signatures and execution 
of said note by any one or more of said defendants, said contract and 
agreement so entered into should not be valid and binding upon any of 
the parties to saine; that  the defendant T. J. Ferguson refused to sign 
and execute said note, or the plaintiff, a t  least, failed to obtain the signa- 
ture arid execution of said note by the defendant T. J. Ferguson, which 
plaintiff alleges was a breach of the agreement herein set out, and of the 
coiiditions upon which said contract was executed." H e  further pleaded 
estoppel-ms jlrdicafa the judgment in the Andrews action. The judg- 
ment in that case says: "It is  therefore considered, ordered, and ad- 
judged and decrecd that  the plaintiff R. E. Ahdrews  hare  and recover 
nothii~g against the deferi0ant W. 11. DeHar t  in this cause." 

The defendant DeHar t  also alleged as a further defense : "That if said 
contract and note had been completed and executed as agreed and made 
valid, t l i e ~ ~  and in that cvent this defendant would be and would have 
heen liablc to the plaintiff for only one-third of the amount claimed, for 
the reason that as part of said agreement it was agreed by and between 
the plaintiff and the defendants, who signed said paper writing set out 
in the l)lcacli~igs, that each party signing said contract was to be liable 
to the plaiiitiff for oiily one-third of the amount named in  said contract, 
and no more, and this defendant says and alleges, as heretofore set out, 
tliat lie is not liable to the plaintiff in any sum and does not owe plain- 
tiff anything, but in the event that it should be found that  this defendant 
is  indebted to the plaintiff in any sum, defendant is  only indebted to 
plaintiff in tlie sum of one-third of the amount mentioned and set out 
in said paper writing, copied and described in the pleadings." 
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The defendant T.  J. Ferguson answered, denying the material allega- 
tions of the complaint, and as a further defense alleged that he turned 
orer to plaintiff, with the consent of defendants T .  C. Queen and W. M. 
DeHnrt, 5 shares of stock in the Citizens Bank of Brjson City, N. C., 
and plaintiff released him from any liability on the contract. 

The issues submitted to the jury and their answers thereto succinctly 
sllo~v the controversy, which are as follows: 

"1. Did the defendants execute the contract i n  writing, dated 2 Janu-  
ary, 1931, as alleged in the complaint? Arm : 'Yes.' 

"2. Did the plaintiff and the defendants, at  the time of the execution 
of said contract in writing, enter into a supplementary oral contract 
under the terms of which i t  was agreed that the said written contract 
should not be binding and effectual, unless and until all the defendants 
executed and delivered to the plaintiff their note for the amount called 
for b,y said written contract, as alleged by the defendants? Ans. : 'NO.' 

"3. Did the plaintiff and the defendants, at  the time of the execution 
of said written contract, enter into a supplementary oral contract under 
the twms of which i t  mas agreed that  the liability of each of the defend- 
ants should be limited to one-third of the amount called for by said 
written contract, as alleged by the defendants W. 31. CleHart and T. J. 
Ferguson ? Ans. : 'Yes.' 

"4. Did the plaintiff and the defendant T. J. Fergutjon enter into an  
oral contract under the terms of mhich it was agreed that the said 
Ferguson should be released from his obligation under said contract upon 
the delivery to the plaintiff of five shares of stock in the Citizens Bank 
and borrowing of $500.00 to be used by J .  R. Jenkins in the opening 
of said bank, as alleged by the defendant '1'. J. Ferguson? Ans.: 'No.' 

" 5 .  Did the defendant W. M. DeHart  commit a bwach of said con- 
tract, as alleged in  the complaint ? Ans. : 'Yes.' 

"6. What amount, if anything, is the plaintiff entitled to recover of 
the defendant W. M. DeHar t?  Ans.: '$1,325.27, with interest.' 

"7. Did the defendant T .  J. Ferguson commit a breach of said con- 
tract, as alleged in  the complaint ? Bns. : 'Yes.' 
"8. What amount, if anything, is the plaintiff entitled to recover of 

the defendant T .  J. Ferguson? Bns. : '$1,325.27, with interest.' " 
Judgment was rendered in  the court below on the verdict. The de- 

fendants made numerous exceptions and assignments 3f error and ap- 
pealed to the Supreme Court. The material ones and necessary facts 
will be set forth in  the opinion. 

I .  C. Crawford and Black & Whitaker for plaintiff 
Edwards & Leatherwood for W .  M. DeHart. 
B. C. Jones for T .  J .  Ferguson. 
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CLARKSON, J. At  the close of plaintiff's evidence and a t  the close of 
all the evidence the defendants W. M. DeHar t  and T.  J. Ferguson, i n  
the court below, made motions for judgment as in case of nonsuit. 
C. S., 567. The court below overruled these motions, and in this we 
can see no error. 

The defendants saw fit to t ry  the case on the issues appearing in  the 
record. I n  fact, the defendant DeHar t  agreed to the issues and prayed 
for an additional one: " In  apt  time the defendant W. 31. DeHart  ten- 
dered the following issue, which he requested the court to submit to the 
jury, as follows: 'That the defendant W. M. DeHar t  hereby tenders 
the issues prepared and submitted to the court, and, in addition thereto, 
the following issue: Q. I s  the plaintiff J. C. Queen entitled to bring, 
prosecute, and recover in  this action as against the defendant T K  M. 
DeHart  2' " 

First. We consider the exceptions and assignments of error of W. 31. 
DeHart .  I t  is well settled in this jurisdiction that  a case will be re- 
viewed on the same theory on which it was tried in the court below, and 
appellants may not have a case heard on a different theory from that 
on which i t  was tried. We see no error in refusing the issue tendered 
by W. M. DeHar t  on the facts of this case. We think there mas suffi- 
cient competent eridence on the part  of plaintiff to sustain the issues. 

We do not think that  the defendants' plea of res judicafa can be sus- 
tained. The note given by W. M. DeHar t  and T. C. Queen was en- 
dorsed and transferred to Ed.  Floyd and then to R. E. Andrew,  who 
instituted suit on same against W. M. DeHart ,  T. C. Queen, and J. C. 
Queen. N o  service of summons was had upon T.  C. Queen (brother of 
plaintiff J. C. Queen), who filed no answer. TV. %I. DeHart  set up  the 
defense that the note was not to be binding on him unless signed by 
T. J. Ferguson, and won. Ferguson was not a party to this suit. The  
plaintiff alleged that  he had to repay Andrews the amount which 
Andrews had paid for the note. The  present action is on the original 
contract. 

I f  W. N. DeHar t  signed the note conditionally, he did not comply 
with his written contract-this was a breach of his xr i t ten  contract. 
H e  did not give "his note," but gave a conditional note, accordirlg to his 
version. DeHart ,  although he admits getting plaintiff's property and 
refusing to pay him or return it, claims he is absolred because the con- 
tract called for a note, which, although he signed, the jury in the former 
case found he had only signed conditionally, and, thus, as to him, the 
note was ~ o i d .  I n  other words, the execution and delivery by him to 
the plaintiff of a void note completely discharged his obligations under 
the contract. This  is his main defense. We cannot agree with him. 
H e  also alleges that if the contract mas binding he was only liable for 
one-third of the amount claimed. 
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I n  Gillam v. Edmonson, 154 N. C., 127 (130), we find: "The doc- 
trine is that an estoppel of record will bind parties and privies as to 
matters in issue between them, but it does not conclude as to matters not 
involved in the issue, nor when they claim in  a different right." Price 
v. Edwards, 178 N .  C., 493. 

We see no error in  the court below refusing DeHart's prayer for 
special instructions on the ground of estoppel or re? judicata. The 
plaintiff i n  the present action "claims in a different right." The action 
is bottomed on the original contract. Under the original contract all 
the conditions of the contract were complied with-entitling plaintiff to 
recover. H e  delivered to W. M. DeHart ,  T.  C. Queen, and T. J. Fergu- 
son the certificates of deposit and check totaling $3,903.10, this was ac- 
cepted by the Corporation Commission and the bank reopened. Vnder 
this contract the defendants became indebted to the plaintiff for the 
amount. The giving of the note was a collateral matter for plaintiff's 
benefit, and if defendants had not given a note this would not relieve 
them of their liability on the contract. The fact that W. 31. DeHart  
and J. C. Queen signed the note and T. J. Ferguson would not did not 
release any of the defendants from their liability to pay the indebtedness. 

The defendants excepted and assigned error to the charge of the court 
below (which cannot be sustained), as follows : "Then :inother principle 
of law would apply. And that  is, if you find by the greater weight of 
the evidence that at  the time of the execution of the contract the plaintiff 
Queen turned over to the defendants the certificates of deposit and a 
check for his account that was subject to check, and th,it that was to be 
the consideration for the execution of this contract and the note, and 
you find that the defendants received i t  and used i t  for the purposes in- 
tended, and kept it, and that i t  has never been restored, that the certifi- 
cates and the check have never been restored to the plaintiff J. C. Queen, 
then the law would raise in favor of the plaintiff a prcmise on the part 
of the defendants to pay him the amount the contract called for." 

The court below, to sustain this portion of the charge, quoted from 
iVontgomery v. Lewis, 18; X. C., 577 (579-80), the latter part of which 
we quote: "It  must not be forgotten that the object of the present action 
is not to correct, or even to set aside or modify, the defendant's deed, or 
to obtain relief against its apparent effect. The deed remains intact; 
but the object is to recover the ralue of the lot, the retention of which 
by the defendant would constitute unearned benefit or 'unjust enrich- 
ment.' Williston says, 'The principle of justice which requires the 
return of money paid under a mistake requires that other benefits re- 
ceived under a similar mistake should likewise be restored.' contracts, 
Vol. 3, sec. 1575. The suit has i ts  foundation in the coctrine of quasi- 
contracts-obligations occupying a field between contract and tort. 
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They are  imposed or created by law without regard to  any agreement 
on the part  of the party bound, because his promise is  fictitious and his 
liability arises from implication of law, as when a person by wrong- 
fully detaining or appropriating the property of another becomes liable 
to the owner for its reasonable value. 1 3  C. J., 233 (10) ; 6 R. C. L., 
588 (7 ) ."  We think the charge consonant with the facts in the case. 

The  defendants excepted and assigned error to the following ques- 
tions, which cannot be sustained: "Q. Pr ior  to the time you entered 
suit, did Mr. DeHar t  ever come to see you and endeavor to settle this 
matter with you? Ans.: Yes, he d id ;  I had a conference with Mr. 
DeHar t  after this note had been executed. Q. What did he say in  
regard to the paper?  Ans.: Mr. DeHar t  came to my house, I don't 
remember the date exactly, and he said he had a check for one-third of 
this note and asked me if I would accept i t  on his payment, and I told 
him I would iiot. Q. Why didn't you accept the ?heck? h i s .  : Because 
I wouldn't release him." The defendant DeHar t  contends that  this was 
incompetent, as i t  was an  unaccepted offer of compromise. 

I n  ~ l l o n f g o m e r y  v. Lewis ,  supra,  a t  p. 578, i t  is  said:  "The defendant 
excepted to certain evidence on the ground that  it embodied a rejected 
offer of compromise. I t  is true, if a person offer to compromise a 
demand he does not thereby necessarily admit that i t  is just, but if pend- 
ing a compromise he makes a distinct admission of an independent fact, 
the admission may be received in  evidence." 

As a defense in  this case, defendant DeHar t  contends that if he owes 
anything, i t  was only one-third, and the jury so found on an  issue not 
objected to by him. I f  DeHar t  ever had a valid objection, he has waived 
it. H e  testified: "Cling Queen told me that Ferguson had not signed 
the note. When I found this out, I went to J. C. Queen's home; I went 
to see Candler and got $1,300.00, and went to see him about that note, 
and I wanted to  pay one-third, and 1 told him that  was what I had come 
for, but he wouldn't take it." 

I n  Shelton v. R. R., 193 S. C., 670 (674), i t  is said:  "I t  is thoroughly 
established in  this State that  if incompetent evidence is admitted over 
objection, but the same evidence has theretofore or thereafter been given 
in other parts of the examination without objection, the benefit of the 
esception is ordinarily lost. Smilh v. R. R., 163 S. C., 143; T ~ l l e t t  v. 
R. R., 166 N. C., 515; Beaver  v. Fetter, 176 S. C., 334; -1Iarshall v. T e l .  
Co., 181 N .  C., 410." 

Defendants W. M. DeHart ,  T. C. Queen and T.  J. Ferguson were 
interested in the reopening of the bank, DeHar t  being a stockholder and 
director and Queen and Ferguson being stockholders. Defendant T. C. 
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Queen, who is a brother of plaintiff, did not deny liability on the con- 
tract or note. We  see nothing in the contention of DeIIart  in reference 
to the court below having the jury retire and make dear  a doubtful 
verdict. 

I n  Allen v. Yarborough, 201 N.  C., 568 (569), i t  is said: "Before a 
verdict is complete it must be accepted by the court for record. S. v. 
Godwin, 138 N.  C., 582; S. v. Bagley, 158 N.  C., 608; S. v. Snipes, 185 
K. C., 743. This does not imply, however, that in accepting or rejecting 
a verdict the presiding judge may exercise unrestrained discretion. I t  
is his duty to scrutinize a verdict with respect to its form and substance 
and to prevent a doubtful or insufficient finding from brxoming a record 
of the court. S. v. Bazemore, 193 N.  C., 336. Bu t  his power to accept 
or reject tlie jury's finding is restricted to the exercise c~f a limited legal 
discretion. H e  may direct the jury to reconsider their verdict if it is 
imperfect, informal, insensible, repugnant, or not responsive to the issues 
or indictment, or if i t  cannot sustain a judgment (citing authorities). 
S. v. Arm'ngton, 7 N.  C., 571, i t  mas said, 'When a jury returns with an  
informal or insensible verdict, or one that is not responsive to the issues 
submitted, they may be directed by the court to reconsider; but not 
where the verdict is not of such description.' " 

We think the charge did not impinge N. C. Code, 1935 (Michie), see. 
654. 

Second. We consider the exceptions and assignments of error of T.  J. 
Ferguson. What is said as to the liability of DeHart  is applicable in 
some respects to Ferguson, and we will not repeat. Ferguson's plea 
savors of "confession and avoidance." H e  admits sigring the contract 
sued on and his primary liability thereunder. H e  seeks to avoid this 
liability by reason of an  alleged verbal agreement with plaintiff, releas- 
ing him from his obligation. 

Ferguson testified, in pa r t :  "I signed the contract that was introduced 
in evidence with T.  C. Queen and W. M. DeHart .  'We all signed it 
together at  my dairy farm. Will DeHart, Mr. Coffey and Queen 
brought the contract to my place and called me out and we discussed it, 
and that was where I signed it, and DeIIart  turned over to me five 
shares of bank stock for signing that contract. I never had any contract 
with the bank. I signed the contract and right at  tlie same time he 
turned over to me the bank stock. At the time of the signing of the con- 
tract we discussed i t  and each one said he would be liable for one-third of 
that contract, T. C. Queen, W. 11. DeHart ,  and myself would all go one- 
third, and I signed the contract with that ~nderstandin~g. The contract 
calls for a note, but I never signed the note. Later, :lfter signing the 
contract, I had a conversation with Mr. J. C. Queen about his releasing 
me from the contract. I turned over to him the five shares of bank stock 
and he agreed to release me from any liability on the contract. I turned 
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orer the bank stock to him and he agreed to release me from the contract, 
L 

and there was a further consideration that  I was to go and borrow for 
Bob Jenkins a sufficient amount to reopen the bank." On the other 
hand, this was contradicted by plaintiff J. C. Queen. 

The evidence was pro and con. The jury took plaintiff's version of 
what occurred-that Ferguson was never released from his contract. - 
We do not think the charge complained of, exception and assignment of 
error 11, which deals with the 4th issue, by Ferguson, prejudicial from 
the pleadings and evidence and the theory on which the case was tried. 
I n  fact, Ferguson, i n  his  answer, says: "Thereupon this answering 
defendant r e n t  to the plaintiff herein, carrying with him the five shares 
of stock that  had theretofore been delivered to him by his codefendant, 
W. 11. DeHart ,  and stated to the plaintiff herein that he would clelirer 
said bank stock to the plaintiff if the plaintiff would release him from 
the contract theretofore signed and take the place of this answering de- 
fendant upon said contract and upon said note, and the plaintiff agreed 
thereto. . . . And the agreement to take said stock and relea,e this - 
answering defendant from said contract was made and entered into in 
the presence of this answering defendant's codefendant, T. C. Queen, 
who consented to said release. . . . This answering defendant went 
to the place of business of his codefendant, W. M. DeHart ,  and explained 
the uhole transaction and release to him, to which he readily agreed." 
At  least the charge complained of did not amount to prejudicial or 
reversible error. 

Later, unobjected to, the court charged the jury on this aspect: "I 
have already explained to you what the breach of a contract is ;  in short, 
i t  is a failure to comply with the terms, agreements, and stipulations of 
a contract, and if Ferguson did not make the trade with X r .  Queen 
whereby he was release& as contended by him, then I understand he does 
not contend he has complied with the contract. I understand he admits 
he and the other defendants received the amount of the certificates arid 
the checking deposit of the plaintiff, and that  he has riot been restored, 
and if you find those to be the facts, and answer the 4th issue 'No,' then 
I charge you that  would be a breach of the contract on tlie part of Nr. 
Ferguson, and if you find by tlie greater weight of the evidence it would 
be your duty to answer the 7th issue 'Yes.' I f  you fai l  to so find it 
would be your duty to answer that  issue 'No.' " 

We think that  the charge as to the greater veight of the evidence on 
the different issues is correct. The  charge of the able and learned judge 
in the court below comprised 29 pages. Taking same as a whole, if there 
was error, it  n u  harmless. On the uhole record we see no prejudicial 
or reversible error, and think that  substantial justice has been had be- 
tween the parties to the litigation. 

Ko error. 
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Hoou, COMR. OF BASKS, v. STEWART. 

GURNEY P. HOOD. COMMISSIONER OF BANKS, EX REL. CITIZENS BANK 
AND TRUST COMPANY, AND H. H. TAYLOR, LIQUIDATING AGENT OF 

THE CITIZENS BANK AKD TRUST COMPAR'Y, v. SARAH C. STEW- 
ART, ESECUTRIX OF THE ESTATE OF JOHN W. STEWAFCT. 

(Filed 26 February, 1936.) 

1. Executors and  Administrators C c-Executrix may not  bind estate on  
note  fo r  deb t  incurred wholly a f te r  testator's death. 

Plaintiff's complaint alleged that  testatrix executed a note to plaintiff 
in her represeiitative capacity, and it  appeared from the face of the com- 
plaint that the note was esecuted subsequent to the death of testator, and 
the complaint did not allege that the note was executed for a debt existing 
a t  the time of testator's death. Held:  A jud,ment by default against the 
estate for want of an answer is irregular as  contrary to the course and 
practice of the courts, the estate not being liable on the note upon the 
facts alleged, since a personal representative may not bind the estate by 
contract arising wholly out of matters occurring after the death of the 
testator, and the judgment also failing to comply with statutory provi- 
sions relative to judgments against estates of decedents. N. C. Code, 
130, 131. 

2. Judgments  K f-Judgment by default on complaint failing to  s tate  
cause of action is  irregular and may be set aside on  motion. 

A judgment by default on a complaint stating a good cause of action in 
a defective manner is erroneous, and may be corrected only by appeal, 
while a judgment by default on a complaint wholly insufficient to state a 
cause of action is irregular, and may be set aside by motion in the cause 
upon a showing of merit and the absence of laches. 

3. Same- 
C. S., 600, has no application to a motion to set aside a judgment on the 

ground that the judgment is irregular. 

4. Judgiuents K d-Judgment against estate  held irregulsm under facts of 
this case, and  was properlg set  aside upon motion i n  ,the cause. 

.Judgment by default n a s  entered against the estate upon a complaint 
alleginr the esecution of a note to ~laint i f f  by the esecutris of the estate, 
but failing to allege that the note \ \as  for a debt esisting at  the date of 
testator's death. Thereafter the esecutris filed a motion in the cause to 
set aside the judgment, the heirs a t  law not being made parties. Held:  
Thc jndqment agaiilst the estate \\as irregular and n a s  properly set aside 
upon the esecutris' motion, the motion to set aside having been made 
\\ithi11 a rcaqonable time, and a meritorious defense having been shown 
or1 behalf of the estate. 

L)EYIS, J., took 110 part in the consideration or decision of this case. 

~ ~ P P E S L  by defendant f r o m  Barnhill, J., a t  M a y  Term, 1935, of 

CRAVEN. Reversed. 

T h e  judgment of the  clerk of the Superior  Cour t  ful ly  sets fo r th  the  

contentions of the lit igants, and  is  a s  follows: 
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"This cause coming on to be heard upon motion of the defendant 
Sarah C. Stewart, made in  behalf of herself and i n  behalf of all other 
legatees and devisees under the will of John  W. Stewart, to set aside 
and vacate the judgment heretofore entered in  this cause, and being 
heard by L. E .  Lancaster, Esq., clerk of the Superior Court, after notice 
to the plaintiffs, the parties being represented by counsel, the court finds: 

"That John  W. Stewart died testate on or about 24 November, 1919, 
his mill being dated 25 June, 1919, and admitted to probate on 28 NO- 
rember, 1919, and recorded in the office of the clerk of the Superior 
Court of Craven County in  Will Book I, page 53. 

"That Sarah  C. Stewart, widow of John  W. Stewart, qualified as 
executrix of said will on 29 Sovember, 1919, arid duly advertised for 
creditors to present claims against said estate as prescribed by law, said 
advertisement being completed six weeks after 29 hTorrember, 1919. 

"That said will contained no power or direction to. the executrix to 
borrow money or to convey real estate, and tha t  there has been entered 
no order of court authorizing or empowering said executrix to borrow 
money or to execute any note for the same in  the name of the estate. 

'(That on 1 4  January,  1933, the plaintiffs herein instituted an action 
in the Superior Court of Craven County, and in  the conlplairit alleged, 
among other things : 

'' 'That on 30 June,  1930, for value received, the defendant Sarah C. 
Stewart, executrix of the estate of John W. Stewart, executed and de- 
livered to  the Citizens Bank and Trust  Company her promissory note, 
under seal, as executrix of the estate of John W. Stewart, for the sum of 
eleven thousand dollars, payable ninety days from date, in words arid 
figures as follows : 

" ' "$11,000. S e w  Bern, S. C., J u n e  30, 1930. 
" ' "On or before ninety days from date, I promise to pay to the order 

of the Citizens Bank and Trust  Company the sum of eleven thousand 
dollars, with interest a t  six per cent per annum from and after maturity. 
For  value received. This note is secured by deed of tnlst  of even date 
herewith. 

'' ' "Witness our hands and seals: Sarah C. Stewart, Executrix of the 
Estate of John Tlr. Stewart, (Seal)." ' 

"That no answer was filed by defendant and judgment by default was 
entered on 13 February, 1933, and docketed in Judgment Docket Y, 
page 213, office of the clerk of the Superior Court of Craven County, in 
the following words : 

" ( I t  is therefore, on motion of w a r r e n  & Warren, attorneys for plain- 
tiff, ordered and adjudged that  plaintiff herein recover of the defendant 
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Sarah C. Stewart, executrix of the estate of John W. Stewart, the sum 
of eleven thousand dollars, and interest thereon at six per cent from 
30 September, 1930, together with cost of this action, to be taxed by the 
clerk. L. E. Lancaster, Clerk Superior Court, Craven County.' 

"That said action was taken more than 13 years after the death of 
John W. Stewart; more than ten years after the qualification of the 
executrix and the publication of notice to creditors; more than ten years 
after the two-year statutory period of admirlistration had expired; more 
than ten years after the date required for the filing of final account; 
more than twelve years from the beginning of the representative capacity 
of Sarah C. Stewart, executrix, and more than ten years after the lapse 
of the two-year period prescribed by law for joint liability of heirs for 
debts of deceased. 

"That the action in which said judgment was rendered was not predi- 
cated upon a debt of the deceased person, J. W. Stewnt ,  outstanding 
unpaid at the date of the death of said deceas'ed person, nor was the 
same predicated upon an executory contract maturing beyond the l i f e  
time of the said J. W. Stewart, nor was the same a renewal of an obliga- 
tion of the deceased person, J. W. Stewart. 

"That the complaint filed in this cause does not state a cause of action 
against the estate of J. W. Stewart or against his executrix as such. 

"Upon the foregoing findings of fact, the court concludes as a matter 
of law that said judgment is irregular and is not taken in accordance 
with the due course and practice of the Superior C m r t  of Craven 
County, North Carolina, and not in accordance with section 130 of the 
Consolidated Statutes of North Carolina. 

"That the debt sued on was not the debt of the estiite of John W. 
Stewart, and that the addition of the words 'Executrix of the estate of 
John W. Stewart,' appended to the signature of said note, was mere sur- 
plusage, and does not have the effect of binding the estate of John W. 
Stewart. 

"That the attempt to charge the estate of J. W. Stewart with an 
unauthorized debt, evidenced by said note, was in law a fraud upon the 
heirs, devisees, and legatees of said J. W. Stewart. 

"That the plaintiff was fixed with knowledge in law and in fact of 
the limitation upon the authority of Sarah C. Stewart, executrix, at the 
time of the alleged execution of said note, and that said note was void 
as an obligation of the estate of John W. Stewart, and that the judgment 
rendered thereon is void, and that the same should be and is hereby set 
aside and entry to this effect shall be made on the judgment docket in 
this court and certified to Jones County and such other county as tran- 
script may have been docketed. This order is without prejudice to plain- 
tiffs to bring and maintain an action against Sarah C. Stewart, indi- 
vidually. 
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HOOD, COMR. OF BANKS, ti. STEWART. 
- 

"This 14 May, 1935. L. E. Lancaster, Clerk Superior Court, Craven 
County." 

Plaintiff excepted, assigned error, and appealed to the Superior Court. 
The judgment in the court below was as follows : 
"This is a motion in the cause filed before clerk of the Superior Court 

in Craven County to set aside a judgment rendered by the clerk, 13 
February, 1933, and in the event said judgment is not set aside as to 
Sarah  C. Stewart, individually, then that  said judgment be reformed by 
striking therefrom the words, 'Executrix of the estate of J. W. Stewart,' 
as will appear by written motion filed. The clerk entcred an order 
vacating and setting aside said judgment, from which the plaintiffs 
appealed. This  cause now comes on to be heard upon said appeal 
before the undersigned judge, a t  the May Term, 1935, Craven County 
Superior Court. 

T p o n  bearing said motion it appears to the court that summons herein 
lTas issued 17 August, 1932, and returned, 'Sarah C. Stewart, executrix, 
not to be found in  Craven County'; that  thereafter the clerk entercd 
an order for alias summons dated 19 September, 1932; that  alias sum- 
mons was issued 28 September, 1932, and, together with a copy of com- 
plaint, was served on the defendant 5 October, 1932; that  apparently 
thereafter, to wit, 13  January ,  1933, another order for alias was issued 
and an  alias summons was issued 13  January,  1933, and said summons, 
without a copy of the complaint, Tvas served on the defendant 14 Janu-  
ary, 1933; that  judgment by default was entered 13  February, 1933, will 
appear of record. Motion to set aside and vacate the judgment, as abore 
recited, was filed 22 April, 1935. 

"The complaint, upon which said judgment is based, sets out ant1 
recites a note i n  the sum of eleven thousand dollars, dated 30 June,  1930, 
signed : 'Sarah C. Stewart, Executrix Estate of J o h n  W. Stewart,' which 
date was subsequent to the death of the testator, John  W. Stewart. I t  
is not alleged in the complaint that  said note was executed for a debt in 
existence a t  the time John W. Stewart died, which mas a liability of the 
estate of the said John  W. Stewart. The heirs a t  law of John IT. 
Stewart, other than Sarah  C. Stewart, a re  not parties to the motion to 
vacate said judgment, but the defendant undertakes in  behalf of herself 
and said heirs to lnalie and enter said motion. 

"The plaintiffs filed before the clerk a motion to dismiss the motion 
filed by the defendant, which appears of record. 

"While the court, upon the foregoing facts, is  of the opinion that  said 
judgment is ineffectual to create any lien upon the estate of John 17. 
Stewart, or upon the property acquired by the heirs under the nill,  it is 
further of the opinion that i t  is  without power to determine saitl ques- 
tion i n  this proceeding. The court is further of the opinion that  said 
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judgment is regular and is sufficient in substance and form to create a 
lien against the property of Sarah C. Stewart, individually, and that as 
to said defendant no sufficient cause appears for vacating or annulling 
the same. 

"It is therefore ordered and adjudged by the court thst  the judgment 
entered by the clerk vacating said judgment be and the same is hereby 
set aside and annulled, and said judgment is reinstated. 

"This judgment is without prejudice to the rights of the heirs of 
John W. Stewart to institute an action to remove any cloud said judg- 
ment may cast upon the property held by them. This 1.5 May, 1935. 
M. V. Barnhill, Judge presiding." 

To the foregoing judgment and findings of fact, the defendant ex- 
cepted, assigned error, and appealed to the Supreme Court. The other 
material facts will be set forth in the opinion. 

Ward & Ward and Warren, & Warren for plaintiff. 
W .  T .  Woodley, R. E. Whitehurst, and R. A. Nunn for Saralz C. 

Stewart. 

CLARRSOK, J. I n  the judgment of the clerk is the following: "That 
the coinplaint filed in this cause does not state a cause of action against 
the estate of J. W. Stewart, or against his executrix as such. Upon the 
foregoing findings of fact, the court concludes as a matter of law that 
said judgment is irregular and is not taken in accordan2e with the due 
course and practice of the Superior Court of Craven County, North 
Carolina, and not in accordance with section 130 of the Consolidated 
Statutes of North Carolina." 

I n  the judgment of the court below we find: "The complaint, upon 
which said judgment is based, sets out and recites a note in the sum of 
eleven thousand dollars, dated 30 June, 1930, signed : 'Sarah C. Stewart, 
Execuirix Estate of John W. Stewart,' which date was subsequent to the 
death of the testator, John W. Stewart. I t  is not alleged in the com- 
plaint that said note was executed for a debt in existence at the time 
John W. Stewart died, which was a liability of the estate of the said 
John W. Stewart. The heirs at law of John W. Stewart, other than 
Sarah C. Stewart, are not parties to the motion to vacate said judgment, 
but the defendant undertakes in  behalf of herself and said heirs to make 
and enter said motion." 

I n  Skpes  v. iMonds, 190 N.  C., 190 (191)) is the following: "An 
executor cannot, by any contract of his, fasten upon tke estate of his 
testator liability created by him, and arising wholly out of matters occur- 
ring after the death of the testator," citing numerous authorities. Ins. 
CO. v. Buckner, 201 N. C., 78. 
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I n  Allen v. Armfield, 190 N. C., a t  p. 870-1, we find: "A personal 
representative is not answerable in his official character for a cause of 
action not created by the decedent. As the Court said in IVhisnant v. 
Price,  175 N. C., 611, the uniform rule is that  no action mill lie against 
the personal representative of the deceased person except upon some 
claim which existed against the deceased in his lifetime and for a claim 
accruing wholly in the time of the administration, the administrator is 
liable only in his personal character. Snipes v. Xonds,  ante, 190." 
Hall v. Trust Co., 200 N. C.. 734. 739. , , 

For  the court to render a judgment against Sarah  C. Stewart, execu- 
tr ix of the estate of John W. Stewart, i t  was uecessary for the complaint 
to allege such liability as set forth in  the above cases. This was not 
done in  the complaint. The clerk and the court below both found that 
the complaint filed in the cause does not allege a cause of action against 
the estate of John  W. Stewart;  that  the note was not executed for a debt 
in existence at the time John  W. Stewart died, which would make i t  
a liability of the estate. There i s  no allegation in  the complaiiit that  
Sarah C. Stewart contracted individually, so as to bind her personally, 
and we do not think an  implication arises on the present record. Bank- 
ing Co. v. Xorehead, 116 N .  C., 413; Ressire & C'o. v. Ward ,  anfe ,  266. 

To collect this judgrnent plaintiff must do something more than issue 
execution. N. C. Code, 1935 (Michie), see. 130, p r o ~ i d e s :  "All judg- 
ments given by a judge or clerk of the Superior Court against a personal 
representative for any claim against his deceased shall declare : (1) The 
certain amount of the creditors demand. ( 2 )  The amount of assets 
which the personal representative has applicable to such demand. Exe- 
cution may issue only for this last sum, with interest and costs." Sec- 
tion 131: T o  judgment of any court against a personal representat i~e 
shall fix him with assets, except a judgment of the judge or clerk, ren- 
dered as aforesaid, or the judgment of some appellate court rendered 
upon an appeal from such judgment. All other judgments shall be held 
merely to ascertain the debt, unless the personal representative by plead- 
ing expressly admits assets." Section 132: "A11 executions issued upon 
the order or judgment of the clerk, or of any appellate court against any 
perwnal represe l~ta t i~e ,  rendered as aforesaid, shall run  ngaimt the 
goods and chattels of the deceased, and if none, then against thc goods 
and chattels, lands and tenements of the representative. And all such 
judgments docketed in any county shall be a lien on the property for 
which execution is adjudged as fully as if i t  were against him persoii- 
ally." Section 136: "If it  appears a t  any time during, or upon, or 
after the taking of the accourit of a personal representative that his per- 
sonal assets are insufficient to pay the debts of the deceased in full, arid 
that he died seized of real property, i t  is the duty of the judge or clerk, 



430 I N  T H E  SUPREME COURT. [209 

a t  the instance of any party, to issue a summons in the name of the 
personal representative, or of the creditors generally, to the heirs, de- 
visees, and others in possession of the lands of the deccxased, to appear 
and shorn cause why said lands should not be sold for assets," etc. Sec- 
tion 75;  T u c k e r  c. A l m o n d ,  ante, 333. 

There is a difference between (1 )  a defective stateinent of a good 
cause of action, and (2)  a statement of no cause of action; that is, if 
the colnplaint is wholly insufficient to  make out a cause of action. N. C. 
Practice and Procedure in Civil (:as& (McIntosh), p. 461. 

Tire think a judgment by default on the former is errcneous and must 
be appealed froin,tlie latter is irregular and can be set aside in a reason- 
able time where merit is shown and there is no laches. Then, again, in , - 
an action agaiiist a decedent's estate the above section's of the statute 
must be consic!med, for example, section 130:  "All jud5;ments given by 
a judge or clerk of the Superior Court agajrist a personal representative 
for anv claim against his deceased sliall declare," etc. Under the facts 

u 

and circumstances of this case, we think the judgment -\i as irregular. 
I11 Finger  v. Smith, 191 N. C., 818 (819-20), i t  is said : "A judgnlent 

mag be valid and unassailable, or it may be irregular, erroneous, or void. 
A11 irregular judgment is one rendered contrary to the course and prac- 
tice of' the court, as, for example, a t  an improper time; or against an 
iiifant without a guardian;  or by the court on an  issue determinable by 
the jury;  or where a plea in bar is undisposed of ;  or where the debt sued 
on has not mi~ tu red ;  and in other sinlilar cases (citing authorities). 
. . . (p.  820) An erroneous judgment is one renderzd according to 
the course and practice of the court, but c80ntrary to law, or upon a 
mistalten view of the law, or up011 an  erroneous appllcatioa of legal 
principles, as vhere  judgment is given for one party when i t  should 
have been given for another; or where the pleadings require several 
issues and only one is submitted; or where the undenied allegations of 
the complaint are not sufficient to warrant, a recovery; and i11 other 
cases involving a mistake of law," citing numerous authorities. 

C. S., 600, relating to mistake, surprise, and excusal~le neglect, has 
no application on the present record. Foster  v. Al l i son  Corp.,  191 X. C., 
166; llrellons v. Lassiier,  200 x. C., 474 (477) ; S e w t o n  & Co. v. X f g .  
Co., 206 N .  C., 533. 

"To set aside a judgment for irregularity i t  is necessary to make a 
motion in the cause before the court which rendered the judgment, with 
notice to tlie other par ty ;  the objection cannot be made by appeal, or an 
independent action, or by collateral attack. The time for such motion 
is  not limited to one year after  the judgment is rendered but it lllust be 
made by tlie party affected and within a reasonable time, to show that  he 
has been diligent to protect his rights. The  application s ~ o u l d  also show 
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that the judgment affects injuriously the rights of the party, and that  he 
has a meritorious defense; otheruise, it  nould be useless to set aside 
the judgment." PIT. C. Prac.  6. Proc. in Civil Cases, McIntosh. part 
sec. 633, pp. 736-7. 

I n  1st Freeman on Judgments (5th Ed.) ,  sec. 217, p. 422, it is  said:  
''-1 judgment may undoubtedly be ~ a c a t e d  for prejudicial irregularity. 
. . . (Sec. 218, 1~13. 424-5.) Al judgnlcnt is said to be irregular  hen- 
e w r  it is not entered in accord:rncc nit11 the practice and course of pro- 
ceeding n liere it a as rendered. The  irregularities which ha1 e been 
treated as wfficielit to justify the 7 arations of judgrncnts are T ery numer- 
ous, aiicl it  is ilot possible to prescribe ally test by ~ ~ h i c l l ,  in all juris- 
dictions, to detcrmiiie whetl~er or not a particular irregularity is such as 
to require the vacation of a judgment. JTTlml the irregularity tlow not 
go to the jurisdiction of the court, its act1011 will be largcly colitrolled 
by the promptness \\it11 nhich the application is made, and by the consid- 
eration whether or not the irrrgularlty is one n-hich could have opcratcd 
to the prejudice of the applicant. . . . (Sec. 219, p. 432.) A judg- 
ment on the pleadings rendered under a rnisapprehcnsion a3 to thew die- 
gatioiis may be vacated for 'irregularity.' " 

I n  Snow II i l l  Live Stock Co. c. Atkinson,  189 AT. C., 250, suit was 
begun 24 h r c h ,  1921, tried a t  A1pril Term, 1923, a i d  judgment entered 
on ~ e r d i c t  against plaintiff. Kcither coinplaint nor ausver had been 
filed. Plaintiff n a s  not present and did ]lot know of the trial until after 
adjournment of the court. At 1)ecemher Term, 1924, plaintiff's motion 
to set aside the judgment was 07 errulctl 11). Judge Barnhill. Cpon 
appeal, S f u c g ,  J., reTeruing the decision of Judge U:trnhill, said. for 
the Court (13. 251) : "It could hardly be maintained that  this is not an 
irregular judgment, as it was entered contrary to the uwa l  course alid 
practice of the court. U e c f o n  v. Dunn, 137 S. C., 559; Gough c. Beii. 
130 I. C., 265. Apparently it is based on neither allegation nor sufi- 
cient finding by the jury, and the plaintiff is taxed with the costs, nhich 
nould seem to make it also an erroneous one, though an erroneous jutlg- 
illnlt should he corrected by appeal. D n f t ~ r  L .  l l r u i z w t ~ ,  158 S. ('., 
p. 791." 

I n  K n o f t  c. Taylor ,  99 N. C., 511 ( > I s ) ,  it  is  said:  '(A11 irregular 
judgments are in a scnse erroneous, but they may he set aside 111 a proper 
case for such ~rregulari ty,  if application be made n i th in  a reasonable 
period of time. LJjnn c.  Lou e ,  88 S. C'., 478, and numerous cases there 
cited; l lTzll~arnson c. Harlwmn,  92 X. C., 236; Fowler c. Poov, 93 S. C., 
466." Taylor  v. C'audle, 208 N .  C., 298. 

I n  I T h ~ t e  r .  A'notr, 71 s. C., 232 (235)' a judgment is held to be 
irregular when "the complaint is insufficient to warrant any judgment 
for the plaintiff. . . . A plaintiff must be careful to take only such 
judgment as is authorized by his complaint." 
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Under the facts and c i r cums tances  of this case, w e  t h i n k  that t h e  
j u d g m e n t  was i r r egu la r ,  t h e  t i m e  i n  w h i c h  t h e  m o t i o n  w a s  m a d e  reason-  
able, a n d  the a p p l i c a n t  has a mer i to r ious  defense.  

F o r  t h e  r ea sons  given, the j u d g m e n t  of t h e  c o u r t  be low must be  
Reversed.  

DEVIK, J., took  n o  p a r t  i n  the cons ide ra t ion  o r  decis ion  of this case. 

J. I,. RlcGRAW, AD~~ISISTRATOR OF THE ESTATE OF W. It. PESDRP, v. 
S O U T H E R S  RAILWAY COMPAKT A X D  F. T. DUGGINS. 

(Fi led  26 February,  1936.) 

1. Appeal  a n d  E r r o r  L a- 
The  decision of the Supreme Court  on a former  appeal constitutes the  

law of the  case, both in  subsequent proceedings in t he  tr ial  court and  
upon a subsequent appeal. 

2. Mas te r  a n d  Se rvan t  E b: E c-Evidence he ld  f o r  j u ry  o n  issues of 
negligence a n d  a s sumpt ion  of r i s k  u n d e r  Employers '  Liabi l i ty  Act. 

Evidence tellding to sllow tha t  plaintiff's intestate,  a f a g m a n  on defend- 
ant ' s  t ra in ,  was  standing on the  rear  platform of the train a s  the t ra in  
was  backing out of a switch in shift ing operations, t h a t  h e  was  required 
to  be a t  such ],lace ill the  course of his em~rloyn~erit ,  and t h a t  he  was  
t l ~ r u n n  tllerefroni to  tlie t rack  by a violent, sudden, unusual,  and  unneces- 
sary  jerk when the  engineer decreased the  speed of the  t ra in  f rom five or 
six miles per hour to  one mile per hour in two ca r  1enj:ths. and  tha t  the  
train contiaueil backing a f t e r  i t  had  been thus slowed dowll, and  r an  over 
aud killed' pl:tinti!Ys intestate a s  he lay  ul)on the  track,  where he  had 
been thro\vn by such unnecessary and  violent jerk, and  t h a t  the end of 
signal wliistle had broken oft' in intestate 's  hand a s  he was  holding on to  
it ns a 1lundlic:ld ill accordance with the  custom of i1efe:ldant's employees, 
and  t h a t  t he  signal \vhistle was  defective, causing i t  to thus  break off a s  
intestate \\.as holding on to it, and  depending on i t  to protect him f rom 
the  moveinent of the t ra in ,  is held suficient to be submitted to  tlie jury 
upon the  issues of negl ig~ncc  and assumption of r isk in a n  action under 
the  Federal  1Snll)loyers' 1,iability Act, a n  employee unc.er the  ac t  assum- 
ing only tlie risk of ordinary jolts and jars, hut  not unusual,  violellt, and 
unnecessary ones. 

3. Bi l l  of Discovery A b- 
Ry tlie terms crf tlie s ta tu te ,  N. C. Code, 902, evidence elicited f rom a 

witness upon esaminat ion  prior to  t r ia l  under the  PI-ovisions of S. C. 
Code, 000, may lw reatl a t  the tr ial .  

4. Bill of Discovery A a- 
Tlic old ecluitablc bill of discovery has  becn :~bolished by s ta tu te  and  

e s :~mina t io~ l  of the adrerse  par ty  substituted therefor, and  the s ta tu te  i s  
reinetlial nncl should be liberally construed. N. C. Code, 899, et  seq. 
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5. Bill of Discovery A &Party is not entitled to cross-examine witnesses 
at trial upon reading of their testimony taken upon prior examination. 

Where tlie examination of witnesqes prior to trial is had under the 
grorisions of N. C. Code, WO. et seq., and the testimony elicited from the 
nitnecics read a t  the trial, the party against whom such eridence is intro- 
duced is not entitled as a matter of right to cross-examine such nitnesses, 
althougli they are present a t  the trial, the right to object to the compe- 
tency of the evidence and cross-examine the nitnesses being available to 
tlie party only at  the time the examination of the witnesses is had. 

G .  Evidence K b- 
The admission of testimony of experienced trainmen. found by the court 

to be experts, as  to the cause and effect of the stopping of a train from 
a given speed to a giren loner speed, nithin a certain distance, is held 
without error. 

7. Appeal and Error B b-An appeal mill be determined in accordance 
with the theory of trial in the lower court. 

'\There, in an action brought under the Federal I3mployers' 1,iahility 
Act against the railroad company and the engineer of the train to recover 
for plaintiff's intestate's death, the indivitlual defendant admits the alle- 
patio11 of the romplaint that intestate w:~s killed while cngnged in inter- 
stntr conlmcrce. and the individual defmdnnt does not object to tlie sub- 
missiou of the usual issues in an ai.tion under the Federal Act, or request 
special instructions oil the issue of damages, the individual defendant may 
not contend ill the Suprcme Court that the damages recoverable against 
llini sl~ould not hare been d e t ~ r i n i ~ ~ e t l  in :~ccordarice with the Federal Act. 

I)E\I\. J.. t001i no part in the consideration or decision of this case. 

%TIC\-, C .  J.. dissents. 

APPEAL by  defendants f r o m  J f c F l r o y ,  J., and a jury, 1 5  October, 
1934. F r o m  F~RSYTH. N o  error .  

T h i s  i s  an action for  actionable negligence, brought by plaintiff 
against dcfendaiits, alleging damage. Tlie eridence on the par t  of plain- 
tiff and his contentions a r e  to the effect : T h a t  the tlecmsed, 11'. H. 
P r r ~ d r y ,  n a s  a m a n  of forty-four years of age, ea rn ing  about $225.00 per 
month, i n  good health, and  while in  the line of d u t y  as  a n  tmployee of 
t 1 1 ~  defrntlant Southern Railway, was Billed, due to the iicgligence of 
tlie t l e f e ~ ~ d a ~ ~ t  rai lway and  the defendant F. T. Duggins, tlie e n g i ~ ~ e r r ,  
by being r u n  ore r  by the t ra in  upon  which h e  was employed. T h a t  tlie 
deceased left Vinstoi i -Salem on the night  of 1 6  Apri l ,  1932, as a flagman 
on the defendarit Southern Rai lway Company's t ra in,  arid carried out 
h i s  duties on the said t ra in  as  i t  went south to  i ts  destination a t  Noores- 
rille,  S o r t h  Carolina. T h a t  the t r a i n  left Mooresrille, N o r t h  Carolina. 
a s  numbrr  f i f ty- tno,  about 4:10 a.m., on tlie morning of 17 April,  
1932, mid came north to  Barber's Junct ion,  reaching there about 

4:4O a.m. T h a t  tlie t ra in  pulled into the r e s t  "P" switch a t  Barber's 
Junct ion,  set off one car, and  left twenty cars  to  be brought on to 
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Winston-Salem, sitting on the west "Y." That  the deceased, together 
with other members of the train crew, spent about an hour switching 
there a t  Barber's Junction, making u p  the rest of the train to be brought 
into Winston-Salem, which, after being assembled, consisted of nineteen 
additional cars;  that  these cars were backed by the engiiie into the west 
"Y" switch and connected by the deceased, with the original part  of the 
train. That  after the entire train mas gotten together it consisted of an 
eiigine, thirty-nine cars, a large number of which were loaded, and a 
caboose. That  the engine was standing about six or eight car lengths 
nest of the "Y" switch on the -Isherille pass track, and the caboose on 
the rear end n a s  standing just in the clear, off the Nooresville main 
linc, in the south switch of tlie west "Y." That, after the train being so 
made up, the deceased, in the line of his duties, proceeded toward the 
rear of tlie train where, standing on the front end of the cab, he gave the 
back-up signal, proceeded through the cab to the rear end, and mas stand- 
ing on the rear end, holding on to the signal whistle, and on the lookout, 
protectiiig the rear of the train. That  he was so situated and standing 
oil tlic rear of the train because his lantern and brake stick were found 
inside of the cab, where it was his custom to leave then[;  that the rules 
of tlie company required him to so protect the rear end, and a special 
order liad been issued by the superintendent of the Winston-Salem 
Divisioii, especially ordering such a protection of the rear end of every 
train that backed out of the west '(Y" on to the Moorexille main line. 
That  this position is also supported by the usual custom in force among 
railroad men in performing a duty of this kind, and by the further fact 
that when his body was found the whistle from the rear end of the train 
that  was there for him to use as a signal i n  making this movement was 
found near liis body. 

Plaintiff contends that from all of these facts the indication is that  
tlie deceased was, immediately prior to  his death, standing on the rear 
platform, performing liis duties in the usual and customary way. That  
defendant engineer, Duggins, after receiving the signal of the deceased 
to back the train out of the west "Y," startcld to back the train from the 
place where it was standing after being made up, and that  when the 
engine passed tlie switcli of the west "Y" on the old pass track, where 
the brakeman, Daniels, was standing, that the train had reached a speed 
in backing of from five to six miles per hour ;  that  immediately after 
passing the said switch and brakeman, Daniels, the engineer, Duggins, by 
the n~anipulat ion of the controls on the engine, reduced the speed of said 
train from fire to six miles per hour to one mile per hour, or practically 
a stop, within two car lengths, and that  in making such a stop the 
deceased was thrown from the rear end on to the track. That  after 
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making such a slow-up movement and after throwing the deceased on to 
the track, the engineer, Duggins, continued to back out of the west "Y" 
switch, backed over the deceased, and thereby caused his death. 

That  such a stopping of the train was negligent and careless. That  
the train, consisting of an  engine, thirty-riine cars, and a c*aboose, was 
heavily loaded, carrying a maximum tonnage allowed on that road, back- 
ing over a slight hump and down a grade; that  it contained approsi- 
mately twenty feet of slack, and that, under these circumstances, wch a 
slowing up of the train did produce an unusual, violent, and unnecessary 
jerk on the rear of the train, and, furthermore, the kind of jerk that  tlie 
deceased \\as not expecting, due to the custom and practice of continuing 
to back out in this particular moTement of the train, and that  the actlon 
of such stopping on the rear of the train jerked the deceased to the track, 
and that in coiltiiluing to back the train ran  over the deceased after he 
~ v a s  thrown to the track, thereby causing his death. That  such an oper- 
ation of the engine was negligent, ill that such a stop under the existing 
conditions and the immediate continuation of backing the train could 
only ha l e  been produced by the use of the independent brake on the 
engine; that the effect of the use of such a brake was to apply the brake 
on the engine only, thereby stopping the engine immediat~ly,  with no 
braking power applied to tlie cars, which caused a violent run-out of tlie 
slack contained in the train and an  especially riolent run-out of the t r am 
due to tlie track being down grade, and that such an  operation of the 
train produced a sudden, unusual, violent, and unnecessary jerk on the 
rear of the train, one not anticipated by the deceased, Pendry, who was 
riding the rear of the train, who, caught unawares by such a stop, with- 
out warning and of such a violent nature, was thrown from tlie rear e11d 
to the track, where he was run  o ~ e r  and killed by the continued backing 
of the train. 

That  the stop caused the deceased to be thrown from the rear end of 
the train and the body of the deceased started dragging along the track 
a t  approximately five and one-half rail lengths south of tlie west "P" 
switch, designated as point ('B"; that  these rail lengths carried in length 
from thirty to thirty-three feet, and one witness testified it was approxi- 
riiately one huudred and seventy-fire to two llundred feet south of this 
switch point; that  figuring the length of the train as it was constituted, 
after being made up, from a point two car lengths south of tlle west 
snitch on the west T," designated as point "C," that  the rear end of the 
train would hare  been somewhere between one hundred arid sixty and 
t~vo  hundred feet south of the south switch of the west "Y," designated 
as point "B" a t  the time the stop was made. 

That  the death of the deceased was due to the negligence of the de- 
fendant Southern Railway Company in that  the said defendant failed to 
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maintain its equipment, and especially the whistle on the rear of the 
said train, i n  a safe and usable condition; that  the said whistle was 
constructed of a pipe approximately three-fourths of an  mch in diameter, 
extending through a sill i n  the rear platform of the cab, and supported 
in such a manner that i t  was of almost an immovable character, and 
used by the deceased and other employees as a handholcl to protect them 
from the movements of the train and used especially uhen it was their 
duty to be ready to use the said whistle in  back-up morements by blow- 
ing the same; that the said equipment and whistle was lnsafe and in an 
unusable and dangerous condition, which condition was known, or should 
have been known, to the defendant, in that the said whistle was made 
of a defective pipe of a weak and unsubstantial nature, and that when 
the deceased, Pendry, standing on the rear of the cab, experienced a 
sudden, violent, unusual, and unnecessary jerk caused by the sudden 
slowing u p  or stopping of the train he had hold of the whistle or grabbed 
hold of the whistle as a handhold; that the said whistle, due to its faulty 
construction, gave way and, as a result thereof, the movement of the 
train threw him to the track, where he was run over and killed. That  
the death of the deceased was due to the negligence of the defendants in 
that, after bringing the train to a stop to pick up  the head brakeman, 
Daniels, and without warning or a signal from the mar  of the train, 
and after the deceased, W. R. Pendry, was thrown from the said train, 
that the defendants continued backing, negligently a l d  carelessly, in 
violation of rules, and ran  over the said Pendry before he could recover 
from the fall from the rear end of the train, thereby causing his death. 

The plaintiff contends that from all of this evidence the deceased's 
death was due to and proximately caused by the negligerce of the defend- 
ants. Tha t  on the third issue the answer should be "No," because that, 
although the deceased, Pendry, assumed ordinary risks incident to his 
employment as a flagman by the defendant railroad company, that he 
did not assume the risk of negligence of the railroad company, and that  
the acts and conduct on the part  of the railroad and the defendant 
Duggins were not such acts as a man of ordinary prudence would assume 
in accepting any employment. That  on the question of damages, the 
three issues should be answered for substantial sums. 

The widow, Mrs. Ruth  Pendry, was absolutely dependent on her hus- 
band for a livelihood; that  he  was a man forty-four years of age, earning 
from two hundred to two hundred and fifty dollars per month;  that he 
had a number of years seniority with the defendant railroad company, 
and would shortly have been in a position to earn a much larger sum; 
that from such earnings, and a t  such an  age, he could reasonably have 
been expected to live for a long period of time, and contribute during 
those years large sums to the maintenance, comfort and care of the 
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widow; that because she has been deprived of such support she has been 
greatly damaged. That there are two children, dependent upon the 
efforts of the deceased; that the daughter was fifteen years of age at the 
time of his death, had reached the ninth grade in school, and could 
reasonably have expected from her father, with such an income, to be 
supported, educated, and prepared for life. That there was a son, thir- 
teen years of age, in the seventh grade at  school, who could reasonably 
have expected to have been supported and educated by his father until 
he was prepared for some vocation in life. That both of these children 
could reasonably have anticipated, if their father had lived his natural 
life, to have inherited from him a savings which he accumulated during 
those years of expectancy. 
9 map of the locality was introduced in evidence, setting forth in 

detail the tracks on the "Y," main track, etc. 
The evidence on the part of defendants, and their contentions, were 

contrary to that of plaintiff. They set up the plea of contributory negli- 
gence and assumption of risk. 

The issues submitted to the jury, and their answers thereto, were as 
follows : 

"1. Was the plaintiff's intestate killed by the negligence of the de- 
fendants, as alleged in the complaint? Ans. : 'Yes.' 

"2. Did the plaintiff's intestate, by his own negligence, contribute to 
his own death, as alleged in the answer? Ans. : 'No.' 

"3. Did the plaintiff's intestate assume the risk of being killed, as 
alleged in the answer? Ans.: 'KO.' 

"4. What amount of damages, if any, is the plaintiff entitled to re- 
cover for the widow, Mrs. Ruth Pendry? Ans. : '$12,000.' 

"5. What amount of damages, if any, is the plaintiff entitled to re- 
cover for the infant, Mary Lillian Pendry? Ans. : '$2,500.' 

"6. What amount of damages, if any, is the plaintiff entitled to re- 
cover for the infant son, W. R. Pendry, J r . ?  Ans.: '$3,000.' " 

The court below rendered judgment on the verdict. The defendants 
made numerous exceptions and assignments of error, and appealed to the 
Supreme Court. The material ones and necessary facts will be set 
forth in the opinion. 

Elledge & Wells and Parrish & Deal for plaintiff. 
Xanly ,  Hendren & Womble and W .  P. Sandridge for defendants. 

CLARKSON, J. At the close of plaintiff's evidence and at the close of 
all the evidence, the defendants in the court below made motions for 
judgment as in case of nonsuit. N. C. Code, 1935 (Michie), sec. 567, 
The court below overruled these motions, and in this we can see no error. 
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This case was here on appeal from judgment of nonsuit (see 206 
S. C., 873). Brogden, J., wrote a thorough opinion, setting out the 
facts and law. The  nonsuit was overruled and also the opinion evidence 
which was not allowed in  the court below mas held to be competent. 
The Court said, a t  p. 882: " In  other words, was Pendry on the rear of 
the t r a in?  Was there an  'unusual, violent, and unnece~sary' jerk of the 
train that threw him off to his death?  These are controverted questions. 
However, the Court is of the opinion that  there was suficient evidence to 
be submitted to the jury within the contemplation of the Federal rule." 

"A decision by the Supreme Court on a prior appeal constitutes the 
law of the case, both in subsequent proceedings in  the tr ial  court and on 
a subseque~~t  appeal." l - e l ~ b e r n  1 ' .  l ' e l e g ~ a l ~ l l  C'O., 196 \J. C., 1 4 ;  -Yobles 
.c. Davenport, 185 N .  C., 162; Power Co. v. Pozint cnd Robineite v. 
Yount, 205 N .  C., 182 (184). 

We think the evidence on the present appeal is perhaps stronger than 
that  offered by plaintiff on the former appeal, and sufficient to have 
been submitted to the jury. I n  fact, defendants say:  "While the evi- 
dence offered by the plaintiff upon the former appeal was substantially 
the same as the evidence offered a t  this trial," etc. The  plaintiff mas 
killed on 1 7  April, 1932. The  railroad authorities on the same day sent 
out a telegram to different employees: "Inclications are he fell from the 
rear of the train or was killed by hoboes." 811 the evidence shows that  
he was not killed by hoboes. The evidence of plaintiff indicates that he 
was on the caboose car, which was on the rear of the train, and plaintiff 
was on the rear platfornl of the caboose car in the line of his duty. I t  
also indicates that  he M-as thrown off by the carelessness and negligence 
of the engineer in the manner of the movement of the train, which pro- 
duced a sudden, unusual, violent, and unnecessary jerk on the rear end 
of the train. Hamilton v. R. R., 200 N .  C., 543 (553). After being 
thrown off he was run  over and dragged some distance, and near his body 
was a whistle that  was broken from the cab. This whistle was attached 
to the rear of the caboose car. I t  was a piece of pipe and showed a fresh 
break. The evidence indicates that  he was holding on to the signal 
whistle. H e  had left his lantern and brake stick on the inside of-the 
cab. The rules of the company required him to be on the rear end of 
the caboose car that  backed out of the "Y." The whisde from the rear 
end of the caboose, used as a signal in making a movement, was found 
near his body, broken. This  was used by the employees as a handhold, 
and was defective. When the sudden, unusual, violent, and unnecessary 
jerk took place, the whistle broke and plaintiff's intestate was thrown off 
the caboose car, run  over and dragged. Along the track where he was 
dragged was found the broken whistle, his pistol, watch, etc. The evi- 
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dence on the part of plaintiff was clearly sufficient to be submitted to 
the jury as to how this faithful employee met his death. All the e\ i-  
dence indicated that  plaintiff's contentions were correct, and so found by 
the jury. 

One of the main contentions of defendant was that the eTide11ce of 
certaiu employees arid agents of defendant railroad, taken before the 
comnlissioner arid read to the jury, constitutes the cornerstone of the 
plaiutiff's case. Without it, the plaintiff cannot conceivably recover. 
To this line of e~ idence  defendants excepted and assigned error. We do 
not think they can be sustained. 

S. C. Code, 1935 (I\Iichie), see. 899, abolishes the old equitable bill of 
t l iscor~ry.  I n  its place u e  hare  section 900 : "A party to an  action may 
be exaininetl as a witiiess a t  the instance of any adverse party, and for 
that purpose may he compelled, in the same manner and subject to the 
same rules of exaniination as any other nitness, to testify, either at the 
trial or conditiorially or upon commission. Where a corporation is a 
party to the action, this rxamination may be made of any of its officers 
or agents." Chesson v .  Bunk, 190 N. C., 187. The statute is remedial 
and should be liberally construed. A b b i f t  v. Gregory, 196 N .  C., 9 (11). 
Tlie plaintiff complied with the practice and procedure in the applica- 
ti011 for cwimiuatio~i. Bailcy 1 % .  Xaf thezc~s ,  156 N. C., 78 (81). Section 
901 provides for' examination before trial "at the option of the party 
claiiiiiilg it." Section 902 : "The party to be examined, as provided in 
the preceding section, may be compelled to attend in the same manner as 
a nitness who is to be examined conditionally; but he shall not be com- 
pelled to attend in any county other than that of his residence or where 
he may be served with a summons for his attendance. The examination 
shall be taken and filed by the judge, clerk, or commissioner, as i11 case 
of uitnesses examined conditionally, and may be read by either party on 
the trial." Phillips v. Land Co., 174 N. C., 542; Beck v. Jt'ilk~m-Ricks 
Co., 186 X. C., 210 (212). Section 904: '(The examinabion of the party 
thus taken may be rebutted by adverse testimony." 

I f  defendants desired to introduce the railroad employees and agents 
that plaintiff had theretofore examined before the complaint n a s  filed, 
they could have done it. They were in  court and defendants could have 
gotten their evidence. I n  the tr ial  of a cause the keystone is to find the 
truth. Defendants had the opportunity to use these witnesses in the 
trial, but did not do so. We cannot see why they should now complain. 

The defendants contend: "I11 each instance the witness whose testi- 
mony had been taken before the complaint was filed and pursuant to the 
clerk's order was present in court a t  the time his testimony was read to 
the jury and under subpceria for the plaintiff. I n  each instance the 
court declined to permit the defendants to cross-examine these witnesses. 
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I n  eacah instance the court ruled that the defendants woilld be permitted 
to interpose no objection t:, any part of the testimony of any of these 
witnesses, to which the defendants had not objected when the examina- 
tion was had before the commissioners." The defendants had a right, 
when the testimony was taken, under the statute, to object and except to 
incompetent evidence, and to cross-examine the witne'ls. I f  this was 
not done, the fault lies with the defendants. The defendants say:  "We 
think that  the examination taken by the plaintiff before complaint is 
filed may be used by the plaintiff only as information to enable the 
plaintiff intelligently to frame a complaint and may not be offered by 
the plaintiff at  the trial of the cause." We cannot rull ify the clear 
languqge of the statute, ('and may be read by either party on trial." 

I t  was in evidence that the court below admitted opi.?ion evidence of 
experienced trainmen, found by the court to be experts, on the cause 
and effect of the stopping of a train from a given higher speed to a 
given lower speed, within a certain distance. This was in accordance 
with the former holding by Brogden, J., at  p. 880, wh2re the opinions 
are cited to sustain the admissibility of this kind of expert evidence. 
The testimony of J. C. Burford as to  what another freight train did at 
Barber's Junction did not show such a similarity as to make the evidence 
permissible under the rule, a t  least the exclusion was noi, prejudicial. 

The defendant Duggins contends that his liability is not controlled by 
the Federal Employers' Liability Act. The plaintiff, in the complaint, 
par. 5 ,  alleged: "That at  the time of the plaintiff's irtestate's injury, 
hereinafter referred to, the defendants were engaged in interstate com- 
merce, and the deceased, as an  employee of the defendant Southern 
Railway Company, was also engaged in  such commerce." The dcfend:lnt 
Duggins i11 his answer says: "Par. 5 .  The allegations of article fire are 
admitted." 

The issues are those usually submitted in an  action under the Federal 
Employers' Liability Act. There was no objection by defendant Dug- 
gins to these issues as to him. H e  asked no prayer for instruction as to 
him on the question now presented as to damages. I f  he ever had any 
legal rights to the contention now made, he waived them. H e  cannot 
now change the theory on vhich the case was tried in the court below. 
Amnzon~. v. Fisher, 208 N. C., 712 (715). We think ihe charge as to 
assumption of risk correct. 

Talting the chargc as a whole, on elery aspect, alld 011 the measure 
cf damages we rail see no prejudicial or rc~rrs ib le  error. All the evi- 
dence iiidicates that plaintiff's intestate v a s  a faithful employee of de- 
fendant railroad for long years, and was killed in the line of his d u t ~ .  
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We h a r e  rend the  long record (276 pages) and  able briefs of the lit i-  
gants. T h e  learned judge tried this  long and  complicated case with 
unusual  care, following the  pr ior  opinion of this  Court.  W e  see on the  
cnt i re  record no prejudicial or rcrcmible error. 

F o r  the reasons giren,  i n  the  judgment  of t h e  court below we find 
KO error. 

DEVIX, J., took no p a r t  i n  the  consideration or decision of this  case. 

STACY, C. J., dissents. 

JOHS BEN JACKSOX, HI. HIS KEST E'RIEXD, GOEBEL PORTER, v. GEORGE 
F. SCHEIBER A X D  ROBERT PEARSON. 

(Filed 26 February, 1936.) 

1. Automobiles D &Evidence held s d c i e n t  to make out prima facie 
case that servant was acting in scope of employment at time of injury. 

Evidence that a house servant was permitted to use the employer's car 
in doiug errands for the eml~loyer, and that the employer often alloxed 
the employee to drive the car to the employee's house for articles of cloth- 
illy for himselt, and that oil the ovcasion in question the employer sent 
the e m ~ ~ l o j e e  to get a suit of clothing from a cleaning establishment for 
the employer and tnlte same to the employer's apartment, that the em- 
ployee, after gettiug the clothes from the cleaners, stopped a t  his house 
on the n a y  to the employer's apartment in order to give instructions 
about his own clothes, that the house was about one thousand feet from 
the employer's apartment, and that the injury n a s  inflicted as  the em- 
ployee n a s  driving from his house to the employer's apartment, is hcld 
suficient to make out a prima facw case that a t  the time of the iujury 
the employee was acting nithiu the scope of his employment, the deria- 
tion from the direct route being minor in its nature. 

2. Master and Servant D h 
Ordinarily, a master is not liable for a willful and inteutional injury 

inflicted by the servant to vent his personal spite and hatred, although 
a t  the time the servaut is on his master's business. 

3. Automobiles D +Owner held not liable for injury inflicted by driver 
willfully and out of personal hatred and malice. 

The competent evidence on the issue of defendaut owner's liability 
tended to show that animosity existed between defendant's driver and 
the plaintiff, that the driver had threatened the plaintiff, and that a t  the 
time of the iujury the driver backed his car past plaintiff, started the car 
forward, and deliberately struck plaintiff, while he was sitting several 
feet OR the unobstructed road. Held: Defendant owner's motion to 
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nonsuit was properly allowed, since the evidence, even though sufficient 
to show that the driver was about his master's business a t  the time, 
sl~owed that the driver stepped aside from the course of his employment 
and inflicted the injury willfully to carry out his threat, and that he was 
motivated by spite and hatred personal to himself. 

4. Evidence E &Testimony of employee defendant in recorder's court 
held incompetent as to employer defendant in Superior Court. 

Plaintiff sued the driver of a car and his employw to recover for 
injuries inflicted by the driver. All of plaintiff's evidence tended to show 
that the driver willfully inflicted the injury out of spite and personal 
enmity. I n  the recorder's court the driver testified to the effect that the 
injury was accidental, and such testimony was introduced upon the trial 
in the Superior Court upon appeal. H e l d :  The driver's, testimony in the 
recorder's court was competent as against himself, but incompetent as 
against the employer, and is insufficient to raise a conflict in the evidence 
upon the employer's defense that the injury was inflicted by the driver 
willfully and out of personal hatred and malice, and the eniployer's motion 
to nonsuit was properly allowed. 

APPEAL by plaintiff from Cowper, Special Judge, :it 18 February, 
1935, Special Civil Term. From MECKLESBURO. Affiimed. 

This is an  action for actionable negligence, brought by plaintiff against 
defendants, alleging damage. The defendants denied the material 
allegations of the complaint and set u p  the plea of contributory negli- 
gence. The evidence on the part  of plaintiff was to the effect that  John  
Ben Jackson, the plaintiff, was struck by a Chrysler automobile driven 
by defendant Robert Pearson, on South Al~xander  Street, between Hill  
and Vance streets, in the city of Charlotte, N. C., about 6:30 o'clock on 
14 April, 1934. I t  was daylight. Pearson stopped the autonlobile in 
front of his house on the west side of South Alexander Street, the auto- 
mobile entering from East  Hi l l  Street, and went into his house. Plain- 
tiff mas facing east, sitting on an  oil can, about 2y2 "eet west of the 
drain. 

Grady James, a witness for plaintiff, testified, i n  par t :  "After Robert 
Pearson backed up to Eas t  Hi l l  Street he started foraard .  I did not 
pay any more attention to him until I Eeard a 'zoom.' I saw the car as 
it came down Hi l l  Street. When i t  got four or five yards from Ben, it 
cut to its left straight towards Ben. I called to Ben and threw my hand 
out towards him. About that  time the front bumper o:? the car caught 
Ben. After the car passed i t  threw u p  a cloud of dust. Pearson did 
not blow his horn as  he came towards us. The next t h e  I saw Ben he 
was in Eas t  Vance Street. H e  was lying on his face. Ben was about 
one block from where he was struck. I ran  down there. When I got 
there Pearson was gone. . . . South Alexander Street a t  that  place 
is dirt.  I t  is about 18 feet wide. There was room for two cars to pass 
to the west of John  Ben when he was sitting on the oil can." 
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Lloyd Thomas, a witness for plaintiff, testified in par t :  "Pearson's 
house is on the west side of the street. H e  (Pearson) came out of the 
house and backed north on Alexander Street. H e  backed up pretty 
speedy, about 15 or 20 miles per hour. He stopped a t  Hil l  Street. 
When Pearson backed north on Alexander Street, John  Ben was on the 
east side of the street, sitting on an  oil can. John Ben was sitting about 
two and one-half feet west of a little drain and about fifty feet south of 
where Pearson stopped the car in Hil l  Street. Robert Pearson started 
the ear forward and drove south on South AUexander Street. H e  was 
going 20 or 25 miles per hour when he ran  into John Ben, who mas still 
sitting on the oil can. The  right par t  of the front bumper hit John Ben 
and dragged him about one block." 

Bradley Lee, a witness for plaintiff, testified in pa r t :  '(I saw the car 
start off at full speed. I t  went straight until it  got almost to John Ben. 
At  that time i t  cut towards John Ben and hit him n i t h  the front bumper. 
I f  the ear had gone straight, i t  would hare  rnissed John Ben about t n o  
and one-half feet. The car passed me with John Ben on the fender. I 
went dorm to where John Ben was lying. H e  had his face donn in 
Vance Street, east of South Alexander Street." 

John  Ben Jackson, the plaintiff, testified in p a r t :  "hIy house is on 
the west side of South Alexander Street, and I crossed over to the east 
side and sat down on an oil can. That  can was in the grass oler  hetween 
the drain and the fence. The fence is on the east side of the grass. 
The drain is on the west side of the grass. While I n a s  sitting there 
I saw Robert Pearson. I saw him get i n  the car and back up the street. 
H e  got in the car down a t  his house, No. 816. That  was south of where 
I mas sitting. Tha t  was about as f a r  as from where I am now to the 
second radiator ill the courthouse. After Robert Pearson got in the car 
he backed up to the street. H e  was driving a C'hrysler car. H e  baclied 
clean up to Hil l  Street, passing by me. Wheli he got to Hil l  Street the 
car stopped and started down on South Alexander Street again, tlw same 
street he was on when he was backing. I did not watch the car until it  
struck me. I n a s  sitting with my back turned to Grady Jarnes and n a s  
talking back orer my shoulder. I first whirled around n i t h  riiy face to 
him. I was not looking a t  the car when i t  struck me. I was talking to 
Grady Jarnes. Between the time Robert Pearson baclied the Chrgsler 
car by me until I was struck, I had not changed my position except to 
turn on the can. The can had riot ~iloved. I n a s  sitting oil tlie can 
both times. I do not remember being dropped from the automobile in 
Vance Street. The first thing I knew after the accident, my mother and 
brother was in the room with me in the Good Samaritan Hospi td .  I t  
was Tuesday evening when I first woke up. I don't remember nothing 
between the Saturday I was struck and Tuesday. When I n-oke up 1 
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was hurting all over. My face and head were hurting and both my 
wrists. I could not see. . . . (Cross-examination.) I was between 
the drain and the fence i n  the grass plot. I was not sitting in the trav- 
eled part of the highway. There was more than twenty feet between 
the drain and the curb on the west side and there was more than twenty 
feet between me and the curb on the west side. There was nothing in 
the street except this automobile. There were no other passing vehicles. 
I saw Pearson as he backed by me. . . . I n  order to hit me he had 
to get some part  of his automobile over to the east of the drain out 
of the roadway, and at  that time he had over twenty feet of clear road- 
way. . . . Pearson and I had had some difficulty before this. I had 
shot at  him. I don't remember the exact date. I t  was in March and 
this happened in April. H e  is the only person I have shot at. I was 
in my back yard when I shot at  him. I can't remember the date. I 
have said that the last time I had seen Pearson before I got hurt  that 
he told me he was going to get me if i t  was the last thing he ever did. 
I don't know how long that was before he hit me. . . . (Question 
by plaintiff's counsel) : You have testified about shooting the defendant 
Robert Pearson. Jus t  explain why you shot a t  him. Plaintiff ex- 
plained the quarrel. Recross-examination : &. The question I asked 
you is, haven't you stated that Pearson ran into you on purpose? Ans. : 
Yes, sir. Q. And that's the statement you make now, isn't i t ?  d n s . :  
Yes, sir. As to whether or not Pearson ever said anything to me about 
whether he ran into me on purpose or not, he did. H e  said where I 
could hear i t  that he intended to run orer me and would do i t  again if 
he had the chance. I heard him say that one night when we was at  a 
little party." 

George F. Scheiber, the defendant, mas examined by plaintiff, and 
testified in pa r t :  "On 14 April, 1934, in the afternoon, I instructed 
Pearson to go on an errand for me. I told him to go up town in my 
car and I told him to go to Wright's Cleaning place, m lich is on South 
Tryon Street, adjacent to the Catholic Church. H e  took my car and 
left with i t  on that trip. I told him to get a suit of clothes for me from 
Wright's Cleaners establishment and bring it back to the Addison d p a r t -  
inents. I didn't tell him exactly what streets to drive over or how to go. 
I just, told him to make that tr ip for me. . . . When my car was 
brought home by Pearson immediately after the John Ben Jackson acci- 
dent it had my suit in i t  and I got my suit. . . . As to whether I 
told him to go home a t  all, it  would hardly be in my scope to tell him 
to go home at  all. . . . I think he  went in the car. When the rea- 
sons were justifiable, I allowed him to go to that community in the car." 
The witness further testified that  heretofore when Pearson went out 
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with his car he allowed him to go to  his house for articles of clothing, 
etc. I t  was in  evidence that  on the day in question he went to his home 
to tell his mother to have him a clean shirt for Sunday. 

Edi th  Thomason, a reporter who took the testimony of Robert Pear-  
son in  the recorder's court, testified in  part  : "In that  court he testified : 
Didn't you hit  this boy and carry him down to the corner? Ans.: Yes, 
sir. I didn't know I hit him. Q. You knew this boy was sitting u p  
there on this oil can?  Ans.: I don't know what kind of a can he was 
sitting on. H e  was sitting six feet i n  the street." (To  the foregoing 
and like questions the defendants objected. Objections sustained as to 
defendant Scheiber. Plaintiff excepted.) By the court :  "The court 
understands that  you do not introduce any of this evidence as i t  bears on 
the issue of negligence against Pearson?" By Mr. Gover : "Not against 
anybody, solely for the purpose of showing any bearing it may have on 
the auestion of whether this accident was intentionally inflicted." 

The court below allowed the case to be submitted to the jury on the 
usual issues as to defendant Pearson. The jury rendered a verdict for 
plaintiff, arid assessed the claniages a t  $300.00. The defendant Scheiber - 
introduced no evidence arid the court below sustained a motion of non- 
suit as to him. The plaintiff excepted, assigned error, and appealed to 
the Supreme Court. The plaintiff made numrrous exceptions and as- 
signments of error, and appealed to the Supreme Court. 

C. H.  Gouer ,  T.t7nz. T .  C'ouingfon,  J r . ,  a n d  Vugh L. Lobdel l  f o r  p la in-  
f iff. 

J o h n  M. R o b i n s o n  a n d  EIun te r  111. J o n e s  for d e f e n d a n t  Sche iber .  

C L A R K ~ ~ X ,  J. At tlie close of plaintiff's evidence the defendant 
Scheiber made a motion in the court below for judgment as in case of 
nonsuit. C. S., 567. The motion lias allowed, arid in this we can see 
no error. 

The plaintiff, while sitting near the east side of South ,Ilexander 
Street, mas struck by an automobile which belonged to the defendant 
George F. Scheiber, and which v a s  being driven by the defendant 
Robert Pearson. Pearson was employed by Scheiber as a house servant 
and had gone to a cleaning establishment to get a suit of clothes for his 
employer. At the time of the collision he was carrying the suit to tlie 
Addison Apartments, in accordance with Scheiber's instructions. On 
the return tr ip to the apartment house he stopped by his own house on 
South Alexander Street, ah i ch  was approximately 1,000 feet from the 
Addison Apartments, to see his mother and have her to get him a clean 
shirt for Sunday. The plaintiff was struck after Pearson came out of 
his home, backed his car north along Alexander Street past the plaintiff, 
and then started forward south on Alexander Street. 
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We think on the entire record there was evidence that. Robert Pearson, 
the defendant, was in the employment of his  codeftmdant when the 
injury was inflicted on John  Ben Jackson, the plaintiff'. The deviation 
was of a minor nature. and the evidence was sufficient to make out a 
prima facie case to be submitted to a jury. 

I n  Duncan  v. Overton, 182 N.  C., 80, we find tha t :  The owner had 
put his son in charge of the automobile with instructions to drive him- 
seif and his baggage to college in Raleigh, and there to put the car in a 
garage for repairs. Instead of going to  the garage, the son met other 
students a t  the depot in Raleigh and was driving them 3ut to the college 
at tlie time the plaintiff was injured. At p. 82, C l a d ,  C .  J., speaking 
for the Court, says: "The father having placed his son in  charge of the 
machine to bring it from Nashville to A. & E. College a t  Raleigh, and 
then to the garage, is responsible for injuries accruing from the ~legli- 
g c ~ ~ c c ~  of his agent while in charge of the machine on that errand, and is 
not released therefrom by an  incidental divergence in discharging the 
duty entrusted to him before the driver reached the gxage ,  such as is 
testified to i11 this case." Lazarus u. Gvocery Co., '201 S.  C., 817; 
P v c k e t f  v.  dye^, 203 N.  C., 684. 

The matter has been recently discussed by Schenck,  J., i n  L e r f z  c. 
Hughes  Bros., Inc., 208 N. C., 490, and sustains the view here taken. 

The general principle is thus stated i n  2 Blashfield Cyclopedia of 
Automobile Lam (1927, ch. 60, p. 1404) : "The question whether a 
servant, in deviating from the direct route in performing work for the 
mas tu ,  thereby departs from the scope of employment, will depend upon 
tlie dcgree of deviation and of the attending circumstances; and, if the 
deriation is slight and not unusual, i t  may be determined by the court 
as a matter of law that  he is still engaged in his master's business, so as 
to render the latter liable for his negligence in  driving, as, for instance, 
a variation of a couple of blocks in a city or congested traffic and vary- 
ing conditions." - 

I n  fact, the able attorneys for defendant do not seriously controvert 
the law on this aspect, and in their brief contend that the question in- 
volved is as follows: "In an  action against the owner of an automobile 
on account of injuries sustained through acts of  owner'^! servant in driv- 
ing the automobile when all the evidence of the plaintiff tends to show 
that the injury mas intentionally inflicted, and there is  no evidence 
tending to show the contrary, was it error to nonsuit tlie plaintiff as to 
the owner?" We think not, under the facts and circumstances of this 
case. 

The plaintiff John Ben Jackson was a witness in his own behalf. 
H e  had shot Robert Pearson, the defendant, in a quarrel. H e  testified 
on cross-examination: "In order to hit  me he had to get some part  of 
his autonlobile over to the east of the drain, out of the roadway, and a t  
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that time he had over twenty feet of clear roadway. . . . I have 
said that  the last time I had s%en Pearson before I got hur t  that  he told 
me he was going to get me if it  was the last thing he ever did." (Recross- 
examination) : "The question I asked you is, haven't you stated that 
Pearson ran  into you on purpose? Ans.: Yes, sir. Q. And that's the 
statement you make now, isn't i t ?  Ans. : Yes, sir." 

There was evidence that  plaintiff was not in the street, and where he 
was sitting that Pearson had to go out of his traveled way to hit him. 
Where a servant commits a willful and intentional injury to vent his 
spite and hate, although while on his master's business, ordinarily the 
master is  not liable. 

I n  Daniel v. Railroad, 136 N.  C., 517 (522-3), we find: "It is not 
intended to  assert that a principal cannot be held responsible for the 
willful and malicious acts of the agent when done within the scope of his 
authority, but that  he is not liable for such acts, unless previously ex- 
pressly authorized or subsequently ratified, when they are done outside 
of the course of the agent's employment and beyond the scope of his 
authority, as when the agent steps aside from the duties assigned to him 
by the principal to gratify some pfmonal animosity or to give \ent  to 
some private feeling of his own (1l1c~lIanu.s v. C&ckeft, 1 East., 106), 
and, as is forcibly stated by Lord Kenyon in the case cited, quoting in 
part from Lord Ho l t :  ' S o  master is chargeable with the acts of his 
servant but when he acts in the execution of the authority given hirn. 
Kow when a servant quits sight of the object for which he is employed, 
and without having in view his master's orders pursues that which his 
own malice suggests, he no longer acts in pursuance of the authority 
given him, and his master will not be answerable for his acts." South- 
wel l  v. R .  R. ,  189 N .  C., 417 (419) ;  S. c., 191 X. C., 153, 2'7.5 U. s . ,  65, 
72 Law Ed., 157. 

I t  is  said by Hoke, J.,  i n  Foot v. Railroad, 142 N.  C., 51 (53-4) : "The 
breach of duty can be and frequently is intentional and willful, arid yet 
the act may be negligent; a d  i t  is only when there has been designed 
injury caused, or an intended damage done, that the idea of negligence 
is eliminated." Roberts 2;. R. R.,  143 N .  C., 176; Jones v. R. R., 150 
K. C., 473 ; S o r m a n  c. Porter, 197 N .  C., 222. Sherman 8: Redfield on 
Neg., sees. 3 and 4. Accordingly, me find the term "willful and wanton 
negligence" is coming to be not infrequently used both in  the decisions 
and textbooks. I Thompson Com. on Neg., sec. 21;  2 Thompson, see. 
1626; Railway v. Bryan, 107 Ind., 51;  Express Co. v. Brozcn, 67 Miss., 
261. 

The  facts on this record disclose that Robert Pearson, when he in- 
flicted the injury, stepped aside and did an individual wrong, to carry 
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out his threat, spite, and hate, and the purpose was personal to himself, 
and he alone is liable to plaintiff under the facts and circumstances of 
this case. 

Pearson was not a witness in the tr ial  below. What  he said in the 
recorder's court was evidence against himself, but, as to defendant 
Scheiber, i t  was hearsay and incompetent, and properly excluded. The 
type of evidence excluded, and which plaintiff excepted and assigned 
error to, we do not think competent. 

I n  Wimberly v. R. R., 190 N.  C., 447, it is said: "Animadverting 
on a similar situation in Shell v. Roseman, 155 N .  C ,  94, Allen, J., 
said:  'We are not inadvertent to the fact that  the  plaintiff made a 
statement on cross-examination as to a material matter., apparently in  
conflict with his evidence when examined in chief, but :his affected his 
credibility only, and did not justify withdrawing his evidence from the 
jury. M'ard v. Mfg.  Co., 123 N. C., 252.' " Shaw v. Handle Co., 188 
N .  C., 236; I n  re Fuller, 189 N .  C., 512; Southwell v. 3.  R., 191 N .  C., 
153, a t  p. 165. 

We see no such conflict as  set forth in the above cases on the entire 
record in  this case that  would require the case to be submitted to the 
jury. 

Fo r  the reasons given, the judgment must be 
Affirmed. 

(Filed 2.3 February, 1936.) 

1. Wills E f-Will held to authorize executor to pay for special nledical 
attention necessary for testator's wife. 

The will in question directed the esecutor to pay testator's wife rentals 
and interest on clluses ill action belonging to tlle estate, but if said income 
\\.;IS less than a stilmlatecl amount, that the corpus of tlle estate be used to 
tlit? rxtvnt iiec.ess;lry to 1 ~ y  lier the minimum stil)ulated amount, and 
furtllc~r liro~itlctl t l ~ t  in the event the wife should need sl)ecial medical 
nttention or iiurnes, the executor should see that she be given erery care 
n u d  :~ttentitin, i l n d  pay :lily I I ~ C C R S : ~ ~ ~  exl)eilses therefor ill excess of the 
:tmount sti1)ulated. Testator's wife contracted n chronic physical disease 
uncl snft'erecl ~iieiital illness, necessitnting spc>cial uiedical ?are and nursing, 
:lnd the esecutor employed a trained nurse for her care. Executor re- 
fusc~ l  to lxiy the nurse the amount her services were reasonably worth, 
co~ltendiiig that as the income from the estate was in:~nflicient, the ex- 
l)enditures for the benefit of the wife were limited to tlle amount stipu- 
lated in the will, and that he could not bind the estate for matters arising 
n l ~ o l l y  after testator's death. The trial court found, upon supporting 
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evidence, that the special medical attention and nursing were necessary 
to the wife in her afflicted condition, and that the amount claimed by the 
nurse was the reasonable ralue of her services. H e l d :  Under a proper 
construction of the will, the executor was authorized to incur liability for 
such special, necessary medical attention, and judgment that the estate 
was liable for the reasonable worth of the nurse's service is upheld. 

2. Executors and Administrators C c- 
The principle that an executor cannot bind the estate on matters arising 

wholly after the death of testator does not apply when the will expressly 
authorizes the executor to incur such liability. 

3. Executors and Administrators D h- 
An action to recover for personal services rendered testator's wife, in- 

rolvi~lg a construction of the will and an accounting, is properly brought 
in the Superior Court. C. S., 135. 

4. Appeal and Error J c- 
Findings of fact by the trial court are co~lclusive on appeal when s u p  

ported by any competent evidence. 

,~PPEAL by C. E. Taylor, executor of Emory D. Williamson, from 
Prizzelle, J., at  February Term, 1933, of C o ~ u i u ~ u s .  Affirmed. 

The judgment of the court below is  as follows: 
"This cause coming on to be heard and being heard a t  the February 

Term of Court, before J. Pau l  Frizzelle, and the plaintiff and defendant 
having waived a jury tr ial  and agreed that the cause may be heard by 
the court without the intervention of the jury, and after hearing the 
evidence, the court makes the following findings of facts and enters judg- 
ment accordingly : 

"1. The plaintiff Marie M. Meares is a registered nurse, residing in 
Lumberton, North Carolina. That  Emory D. Williamson died domi- 
ciled in Columbus County, leaving a last will and testament, which was 
duly admitted to probate and registered in the office of the clerk of the 
Superior Court of Columbus County, copy of which will is hereby 
attached, marked Exhibit 'A,' and made a part of this judgment. That  
thereafter C. E .  Taylor qualified as executor under the last will and 
testament anti entered upon the duties of his trust, and is now exercisillg 
said duties. 

"2. That  heretofore, to wit, 19 December, 1931, Mrs. Mary E. Wil- 
liamson became critically ill, and a t  that time plaintiff Marie hf. Meares 
was employed as nurse for Xrs .  Mary E. Williamson, who, by reason 
of a protracted illness, became an  invalid from the date of said employ- 
ment, 19 December, 1931, until the present time, being both physically 
and mentally incapacitated, now being committed to Westbrook Sani- 
tarium, Richmond, Virginia, which is an  institution for mental diseases. 
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"3. That by reason of the physical and mental cond:tion of the said 
Mrs. Mary E. Williamson, it was necessary that she shcluld have special 
care and attention, including the attention of a trainec nurse, the said 
Mrs. Mary E. Williamson having no children, and her husband being 
dead, nor having any immediate relatives to care for her. 

"4. After her employment the said Marie M. Meares, registered nurse, 
continued to nurse and care for the said Mrs. Mary E. Williamson con- 
tinuously from 19 December, 1931, to 2 August, 1932, both at Baker 
Sanatorium, Lumberton, K. C., and at  her home in Cerro Gordo, N. C. 
That during this period of time said Marie 36. Meares vas  paid the sum 
of $150.00 per month, save and except the last month in saidperiod by 
special agreement she accepted $75.00 for this one month. The court 
finds that the said Marie M. Meares rendered faithful and efficient serv- 
ice during this period of time mentioned, and that such services were 
necessary for the care and protection of the said Mrs. Mary E. William- 
son, who was both physically and mentally wable  to (:are for herself. 
That the said Marie M. Meares was on duty for 18 hours each day, and 
said services were well worth the sum paid by the executor. 

"5. On 2 August, 1932, plaintiff having been on duty for many 
months, was directed by her physician, Dr. H. M. Baker, to take a 
month's vacation, and during this time Mrs. Mary E. Williamson was 
returned from her home at Cerro Gordo, N. C., to Baker Sanatorium, 
Lumberton, N. C. That on 2 September, 1932, plantiff Marie M. 
Meares returned to her duty as nurse for Mrs. Mary E .  Williamson, 
going with her to her home in Cerro Gordo, N. C., and remaining with 
her on constant duty 18 hours each day, from 2 September, 1932, to 
15 February, 1933. That during said period of time Mrs. Mary E. 
Williamson was physically and mentally unable to care for herself, being 
an inralid from a protracted illness, and the court finds as a fact, by 
reason of her condition, it was necessary for her to have special medical 
attention and nursing. 

"6. The said Marie M. Meares had made demand upon the executor, 
C. E. Taylor, for payment of her services from 2 September, 1932, to 
15 February, 1933, at the rate of $150.00 per month, and the said execu- 
tor has refused to make payment. He  admits the services were per- 
formed, but contends that he is without power under the will to make 
any payment to the plaintiff Marie M. Meares, confending that he 
cannot expend more than $125.00 each month, while 36rs. Williamson 
remained at her home, and that he has paid said amount to Mrs. Mary 
E. Williamson each month during said period of time from 2 September, 
1932, to 15 February, 1935. 

"7. Shortly after Mrs. Mary E. Williamson entered Baker Sanato- 
rium for treatment, on or about the first of January, 1332, the defend- 
ant executor, C. E. Taylor, came to the hospital and advised Dr. H. M. 
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Baker, the physician in charge, to do everything necessary for the com- 
fort and care of Mrs. Mary E. Williamson, and to secure all necessary 
services for her, and that upon this authorization Dr.  Baker continued 
the nurse, Marie M. Meares, in the services of Mrs. Williamson, and 
the court finds as a fact from the testimony of Dr.  H. %I. Baker that 
such services were necessary and proper for the care and protection of 
Mrs. Williamson. That shortly after Marie hf. Meares was so em- 
ployed, defendant executor, C. E. Taylor, advised Mrs. Williamson, in 
the presence of Marie M. Meares, to keep this nurse as long as she 
needed her, and after then the said defendant executor, C. E. Taylor, 
continued to pay this nurse for her services from 19 December, 1931, to 
2 August, 1932. That  the services of the plaintiff were rea5onably 
worth the sum of $150.00 per month, and she made demand upon the 
defendant executor to pay this amount, and he has refused to do so, 
stating that  he had no authority- to malie any payment to her for services 
during this period, having already paid to Mrs. Mary E. Williamson 
$125.00 per month for said period of time. The court finds as a fact 
that during this period of time from 2 September, 1932, to 15 February, 
1933, the sum of $125.00 per month was not sufficient to pay her neces- 
sary expenses and to furnish'her necessary medical attention and nurs- 
ing. The court finds as a fact that  during said period of time Mrs. 
Mary E. Williamson mas a n  invalid from a protracted illness and 
needed special medical attention and nursing, and that such special medi- 
cal attention and nursing constituted necessary expenses in  excess of the 
monthly or annual amount belonging to Mrs. Williamson under her 
husband's will, and her condition required the expenditure of additional 
money by the executor, as p ro~ ided  for under item six ( 6 )  of the last 
will and testament, which reads as follows: ' I t  is my will and desire that 
my executors hereinafter named shall, after paying the cost of adminis- 
tration, and the annual taxes on my estate, out of the real estate rentals 
and interest on any money due my estate, pay any balance or residue of 
said rentals and interest on money to my beloved wife in equal monthly 
installments, as f a r  as practicable, and in the event that the residue of 
said rentals and interest on money does not amount to one hundred and 
twenty-five ($125.00) dollars per month, or $1,500.00 per year, then my 
will and desire is that my beloved ~vife  be paid by my executors, here- 
inafter named, a sum sufficient to make one hundred and twenty-fire 
($125.00) dollars per month out of any money in  their hands belonging 
to my estate; and i t  is my will and desire further that  in the event that 
my beloved wife should need special medical attention or nurses, my 
executors, hereinafter named, shall see that she has every care and atten- 
tion, that my executors, hereinafter named, pay any necessary expenses 
incurred in this way, if it be in excess of the monthly or annual amount 
above mentioned bequeathed to my beloved wife.' 
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"8. The court finds as a fact from the evidence introduced that the 
estate of Emory D. Williamson, now being administered by the defend- 
ant executor, C. E. Taylor, has considerable value at this time, not less 
than $17,000, and the court further finds that Mrs. Williamson is now 
in bad health and a woman of considerable age. 

"The executor having refused to pay the amount due said plaintiff 
for her services, her only recourse was to bring suit in the Superior 
Court of Columbus County, which having assumed jurisdiction of the 
case, i t  being necessary to construe the will of Emory D. Williamson, 
this court now has jurisdiction to pass upon the claim of the said plain- 
tiff, as to whether or not she is entitled to recover judgment against the 
executor, C. E. Taylor, for her services. 

"The court finds as a fact that the executor authorized Dr. H. M. 
Baker to employ such nurses as he deemed necessary to care for Mrs. 
Mary E. Williamson, and following this authorization, Dr. Baker em- 
ployed Marie M. Meares as nurse for Mrs. Williamson, and at  all times 
after such authority was given, while Marie M. Meares was acting as 
such nurse, her services were needed and necessary, and she was directed 
by Dr. Baker to remain with the patient until she was finally discharged 
by him on 15 February, 1933. 

"Upon the foregoing facts, it is ordered, adjudged, and decreed that 
the plaintiff Marie M. Meares shall have judgment agllinst the defend- 
ant CJ. E.  Taylor, executor of Emory D. Williamson, in the sum of 
eight hundred fifteen and no/100 dollars ($815.00), with interest from 
15 February, 1933, together with the costs of this action, to be taxed by 
the clerk of the court. J. Paul  Frizzelle, Judge presiding." 

To the foregoing judgment the defendant C. E. Taylor, executor, 
excepted and nssig~ied error and appealed to the Supreme Court. The 
defendant C. E .  Taylor, executor, made numerous exceptions and assign- 
ments of error. The material ones will be set forth in  the opinion. 

E. J .  and L. J. Britt and McLean & Stacy for plaintiff. 
Vamer, McIntyre & Henry for C. E. Taulor, executor of Emory D. 

Williumson. 

CLARKSON, J. The defendant C. E .  Taylor, executor of Emory D. 
Williamson, makes the following exception and assignment of error: 
"For that the trial court overruled appellant's demurrer ore tenus to the 
complaint, for that the complaint did not state a cause of action in that 
it alleged only a transaction occurring after the death of E. D. William- 
son and during the executor's time." We do not think, under the facts 
and circumstances of this case, the exception and assignment of error 
can be sustained. 
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I n  Hailey v .  Wheeler, 49 N.  C., 159 (161), i t  is said: "No authority 
is found to support the position that an  action can be maintained against 
a defendant, as executor, for money had and received by him, after the 
death of the testator. I t  would do violence to all principle. I t  is the 
duty of an  executor to pay off the debts of his testator i n  a prescribed 
order. I t  is not possible to conceive how a debt of the testator can be 
created by matter occurring wholly in  the executor's time.'' 

This principle is well stated by Varser, J., in Snipes v. Xonds ,  190 
Pu'. C., 190. flood, Comr., v .  Stewart, ante, 424. We do not think the 
principle above set forth applicable to the facts in  the present case. We 
think the present debt sued for is "wholly in the executor's time," under 
the language of the will. 

I tem 6 of the will of Emory D. Williamson (dated 17 July,  1914, 
and duly probated) is as follows: "It is my will and desire that my 
executors, hereinafter named, shall, after paying the cost of adminis- 
tration, and the annual taxes on my estate, out of the real estate rentals 
and interest on any money due my estate, pay any balance or residue 
of said rentals and interest on money to my beloved wife in equal 
monthly installments, as f a r  as practicable, and in the event that the 
residue of said rentals and interest on money does not amount to one 
hundred and twenty-five ($125.00) dollars per month, or $1,500.00 per 
year, then my will and desire is that my beloved wife be paid by my 
executors, hereinafter named, a sum sufficient to make one hundred and 
twenty-five ($125.00) dollars per month out of any money in  their hands 
belonging to my estate; And i t  is m y  wil l  and desire further that in. the 
event that my beloved wife should become an  invalid or have any  pro- 
tracted illness, and: slzould need special medical attention or nurses, m y  
executors, hereinafter named, shall see that she have every care and at- 
tention, that my executors, hereinafter named, pay any  necessary erpense 
incurred ln this way,  if zt be in excess of the monthly or annual amo t~n t  
above mentioned bequeathed to m y  beloved wtfe." (Italics ours.) 

The court below found the following facts: "The court finds that the 
said Marie N. Meares rendered faithful and efficient service during the 
period of time mentioned, and that such services were necessary for the 
care and protection of the said Xrs .  Mary E .  Williamson, who was both 
physically and mentally unable to care for herself. That the said 
Marie M. Meares mas on duty for 18 hours each day, and said services 
were well worth the sum paid by the executor. On 2 August, 1932, 
plaintiff having been on duty for many months, was directed by her 
physician, Dr. H. M. Baker, to take a month's vacation, and during this 
time Mrs. Mary E. Williamson was returned from her home at  Cerro 
Gordo, N. C., to Baker Sanatorium, Lumberton, S. C. That on 2 Sep- 
tember, 1932, plaintiff Marie X. Meares returned to her duty as nurse 
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for Mrs. Mary E. Williamson, going with her to her home in Cerro 
Gordo, X. C., and remaining with her on constant duty 18 hours each 
day, from 2 September, 1932, to 15 February, 1933. That during said 
period of time Mrs. Mary E .  Williamson was physically and mentally 
unable to care for herself, being an invalid from a protracted illness, 
and the court finds as a fact, by reason of her condition, it was necessary 
for her to have special medical attention and nursing." 

We think there was sufficient competent evidence to sustain the above 
findings of fact. We also think there was- sufficient competent evidence 
to base the findings of fact, as follows: "The defendan: executor, C. E. 
Taylor, came to the hospital and advised Dr. H. M. Baker, the physician 
in charge, to do everything necessary for the comfort and care of Xrs. 
Mary E. Williamson, and to secure all necessary services for her, and 
that upon this authorization Dr. Baker continued the nurse, Marie M. 
Meares, in  the services of Mrs. Williamson, and the court finds as a fact 
from the testimony of Dr. H. M. Baker that such services were necessary 
and proper for the care and protection of Mrs. William;3on," etc. 

There was corroborative evidence to like effect as to the employment 
of Miss Meares. C. E. Taylor, the executor, testified in par t :  "Q. And 
the last thing you said to Miss Meares was to take care of her?  A. I 
think possibly when I said goodbye I asked her to take good care of 
Mrs. Williamson. I don't think I saw Niss Meares any more until 
December. Q. And you left Mrs. Williamson under the care of Dr. 
Baker as a physician and Miss Meares as a nurse? A. I recognized 
Miss Meares only as Dr. Baker's instrument. I didn't know whether 
she was there all the time, or whether they would change from time to 
time. I left it entirely up to Dr. Baker to keep a nurse with her or not. 
. . . I would be delighted to pay Miss Meares if the court authorizes 
it, and relieves me, but my construction of the will- . . I f  I am 
wrong in the construction of the will, there is no other alternative but 
to pay; if the court says pay, it will be paid if we have to sell a house." 

We think the action was properly brought in the Superior Court. 
N. C. Code, 1935 (Michie), see. 135. S ,  v. A%IcCanless, 193 N .  C., 200. 

The' testator, Emory D. Williamson, and his wife kad no children. 
No doubt, realizing that his wife was growing old and had no one to 
care for her, it seems he took unusual precaution, in cl3ar language, to 
have his executor to charge his estate for her care if sh3 broke down in 
health. He  speaks of her as his beloved wife, and says, (1) should she 
become an invalid, ( 2 )  or have any protracted illness, (3) and should 
need special medical attention or nurses. Then he makes it mandatory 
on his executors that they "shall see that she have every care and 
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atLention." His  executors to "pay any necessary expense incurred in  
this way, if i t  be in excess of the monthly or the annual amount above 
mentioned bequeathed to my beloved wife." 

What  did the plaintiff do (undisputed) : "I worked eighteen hours 
out of the twenty-four. I massaged her limb, which was swollen, and 
ac,nii~iistcreil inec!iciiie, prepared llcr trays, and was with her coiistantly. 
I was the only white lady there a t  the time. I had to look after her and 
bathe her. I slept i n  the next room with my door open. Her  physical 
and mental condition during the particular period for which I received 
no pay was very bad. She  could not walk around. She ~ o u l d  get u p  
sometimes and should not have. She  could not walk unless I helped 
her, and we had to keep her on a special diet. H e r  kidney condition 
was bad, and she would contract cold very easily, and she could not sleep 
and her mental condition was rery  bad. . . . I n  the middle of the 
night she mould t ry  to get out and she would stay awake all night. She 
would walk around if she could and sit there and talk all night. Durlrig 
that  time I imagine I stayed up all night about a half-dozen times. 1 
always stayed u p  until about one o'clock. I mould go on duty the next 
day from seren to eight, whenever she woke up. I prepared her tray 
and took it i n  the room. I looked after sending out the laundry and 
buying groceries and things of that  kind. During that  time 1 took her 
to Lumberton once a month to the hospital for examination, when she 
was able to go. At this time hlrs. Williamson is i n  Westbrook's Sani- 
tarium. I think that is a hospital for mental diseases. She  has been 
there since before last Christmas." 

Dr. H. M. Baker, in charge of Baker Sanatorium at  Lumberton, 
iY. C., corroborated plaintiff, and testified that  Mrs. Williamson "has 
chronic nephitis-Bright's disease." 

We think the legal question as to liability is set a t  rest in C'arter v. 
Young, 193 N. C., 678 (683), where i t  is said:  "KO higher obligation 
rests upon the courts of this State than that  which requires them to 
effectuate the purpose and intent of a testator, clearly expressed in his 
last will and testament, with respect to the nlaintenance and support of 
a dependent child, who was during the lifetime of the testator the object 
of his affection and solicitude. The courts have ample power to dis- 
charge this obligation." See Woody v. Christian, 205 N. c., 610. How 
much more is this duty imposed, i n  a proper case, as the present one, in 
reference to an  aged and invalid woman-"One whom the finger of God 
had touched." 

I t  is well settled i n  this jurisdiction that  if there i s  any sufficient com- 
petent evidence to support the findings of fact by the court below they 
are binding on us. We think there was competent evidence to support 
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the findings of fact.  W e  th ink  the  t r i a l  court  made  no e r ror  in t h e  
admission of testimony complained of. F r o m  a careful  examination of 
the record, t h e  numerous exceptions and assignments of error  made  by 
C. E. Taylor ,  executor, cannot  be sustained. W e  find on the  record n o  
reversible o r  prejudicial error .  

F o r  the  reasons given, the  judgment  is  
Afirmed.  

ARTHUR ANDERSOS, ESECUTOR OF 0. L. PITTMAN, DECEASED, v. ELMA 
ANDERSON BRIDGERS, NETTIE ANDERSON, hlAN [ZA ANDERSON, 
hlATTIE SPEED AND HUSBAXD, EUGEXE SPEED. MAMIE P. DEBRULE, 
JESSIE P. MAT0 AXD H U ~ B A X D .  H. L. RIAYO, HELEX I?. MORNING AND 

HUSBAND, WILLIAM MORNING, 9. J .  PARKER, JR., ASD WIFE, TINY 
PARKER, MARGARET P. MARKS AND HUSBAND, SHADE MARKS, 
MABEL PARIiER, WILLIAXI D. PARKER (NISOR), LEE PARKER AND 

WIFE, MAUDE PARKER, ISABELLE PARKER ( M I ~ O R )  , JOSEPHISE 
ASDERSON ( ~ I I s o R ) ,  J .  H. PITTMAN A N D  WIFE, LENA PITTMAN, 
R. C .  PITTRIAN ASD WIFE, 1.ILLIAN MITCHELL PIT'TJIAN, FANNIE 
PITThIAN WEEKS ASD HUSBASD. RUSSELL WEEKS, WESLEY PITT- 
&IAN, TIKY PITTMAN ANDERSON A N D  HUSBAND, HAMPTON ANDER- 
SON, MRS. LENA PITTMAN WEEKS, JOHN PITTRfAN AND WIFE, 
RIII,DRED SHIPP PITTMAN, S. B. PITTMAN, ROTAND PITTANAN 
A X D  WIFE. SETAIA PITTBIAS, JUBKITA RTARKLE ASD HUSBASD. S. R. 
RIBRKLE, AXD HOBSON 1,. PITTMAN (ORIGINAL PARTIES DEFENDANT), 
A h D  WILLIAM LOUIS POTEST. F. H. BROOKS, AND It. L. McMILL-4N, 
TRUSTEES OF THE NORTH CAROLINA BAPTIST STATE CONVENTION 
(ADDITIOSAL PARTIES DEFESDANT) . 

(Filed 26 February, 1936.) 

1. Wills E &-Intention of testator  mus t  prevail i n  construction of will. 
In construing a will the intention of the testator m w t  prevail, and in 

ascertaining his intention, the language of the will, the setting, home and 
family conditions of the testator, and other relevant circumstances may 
be considered. 

2. Wills E f-Trustees of church held entitled t o  one-third of net  estate 
under  t h e  will i n  this case. 

The will invol~ed in this case stipulated that i t  was the testator's desire 
to derise and bequeath his wife one-third of the estate, certain collateral 
kin one-third, and "to religious and charitable purposes, one-third of my 
estate," and the folloning paragraph devised and bequeathed "all the rest 
and residue of my estate. which I estimate to be about $15,000," to the 
trustees of the Baptist State Convention, with direction lo them as to the 
investment and distribution of the funds. Thereafter testator executed a 
codicil to the will stating that he had directed in his will that  one-third 
his entire estate be given to religious and charitable purposes without 
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specifying the names of the beneficiaries, and directing that one-third his 
entire estate be paid to the named trustees, to be held in trust and used 
as directed in the nill. Testator had no children. His nife  died prior to 
tlie executioli of tlie codicil. I t  was in evidence that testator n as a deeply 
religious man and grofoundly interested in his church. The personal 
property was insufficient to gay debts and the real property \\as sold to 
mske assets, the parties agreeing that  all the real property be &old and 
their respective interest paid out of the proceeds, the sale of all the 
realty not being necessary to pay debts. Held: One-third the net estate 
should be paid the named trustees for the purposes specified in the will, i t  
appearing from the nill  and codicil that such T a s  testator's intention, and 
that he did not intend the devise and bequest to them to be treated as  a 
technical residuary devise and bequest to be defeated by the insufficiency 
of the personalty to pay debts. 

3. Wills E i--Judgment stipulating amount due certain beneficiary under 
the will without adjudicating amount due other beneficiaries held not 
error under the facts of this case. 

In  a special proceeding to sell lands of the estate to malreassets to pay 
debts. a trustee beneficiary under the will enjoined such sale, alleging 
that the esecntor had construed the eo ill erroneously as devising and 
bequeathing the trustee only the residuary estate out of which debts of 
the estate should first be paid, and prayed that  the sale be enjoined until 
the rights of the parties could be determined by a co~lstruction of the 
i l l .  Thereafter the sale of all lands of the estate was had under agree- 
ment of the ljarties that their respective riyhts in the estate be paid out 
of the proceeds. The court entered final judgment that the trustee was 
entitled to one-third the net value of the estate, without adjudicating 
the rights of othcr beneficiaries. some of whom were not parties to the 
action. Held: I t  allpearing that there is no ambiguity in the will as to 
thc trustee's right to one-third the net value of the estate, the judgment 
adjudicating the trustee's interest, without adjudicating the interest of 
the other beneficiaries is affirmed, leaving the respective rights of the 
other beneficiaries in the remaining two-thirds of the estate to be later 
determined. 

DEWS, J., took no part in the consideration or decision of this case. 

APPEAL by all parties, except trustees of the  Bapt i s t  S ta te  Convention, 

f r o m  N o o r e ,  Special Judge, 1 Apri l ,  1935. F r o m  EDGECOMBE. Af-  

firmed. 
0. L. P i t t m a n  died on 1 Apri l ,  1930, leaving a last  will and  testament 

and codicils, which were filed and  probated on 9 April,  1930. Plaintiff 

duly qualified as  executor of the estate of said testator before the clerk 
of the  Superior  Court  of Edgecombe County, K. C., on 9 April,  1930, 
and  a t  once entered upon the  administrat ion of h i s  testator's estate. 

T h i s  is  a n  action, brought by plaintiff against the  defendants, devisees 

and  legatees of the  last will and  testament of 0. L. P i t t m a n ,  deceased, to  
sell land t o  p a y  the  debts of the estate. After  exhausting the personal 

property, t h e  outstanding debts amount  to the  s u m  of about $9,000. 
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Commissioners mere appointed and the land duly sold. After the pay- 
ment of debts, this controversy concerns how the remainder should be 
distributed under the last will and testament of 0. L. Pittman. 

On this appeal, the paragraphs of the will and codicils to be con- 
strued are as follows: 

Paragraph 6, in part, is as follows: "It is my desire and intention to 
so distribute my estate by this my will as to give my one-third of 
my estate, my brother, J. H. Pittman, during his life, and then to his 
children, one-ninth of my estate, the children of my deceased brother, 
Bisco Pittman, one-ninth of my estate, and my sister, Carolina Ander- 
son, during her life and then to her children, one-ninih of my estate, 
including herein the $1,175.00 given to her son, H. 0. Anderson, in 
Item 5 of this my will, and to religious und churitabls purposes, one- 
third of my estate." 

Paragraph 7 is as follows: "I give, devise, and bequeath all the rest 
and residue of my estate, of any kind and description, which I estimate 
to be about $15,000.00, to W. C. Tyree, J. P. Hackney, Noah Biggs, 
W. N. Jones, and D. L. Grove, trustees of tlie State Baptist Convention, 
and their successors in office, to be by them held upon the following uses 
and trusts, viz.: one-third thereof shall be invested in good interest- 
bearing securities or loans and the interest and profits thereof be paid 
annually to the Baptist State Mission Board, to be by them used in their 
discretion in aid of weak churches within the limits of the Roanoke 
*4ssociation. One-third thereof shall be invested in good interest-bearing 
securities or loans and the interests and profits thereof Ee paid annually 
to the Board of Managers of the Thomasville Orphanage, to be used by 
them in their discretion in the aid and support of that branch of said 
orphanage known as the Kennedy Home. One-third thereof shall be 
invested in good interest-bearing securities or loans and the interest 
thereof paid annually to the deacons, or those in charge, of the Geth- 
semane Baptist Church at  Cherry's Cross Roads, in fio. 6 Township, 
Edgecombe County, North Carolina, to be used by them in the repair 
of the church and in maintaining the churchyard or cemetery around 
the church, and should there be more than sufficient for these purposes, 
such surplus they shall pay on the salary of the pastor of that church. 
But should the said Gethsemane Church be permitted to go down and to 
be abandoned, then and in that event the bequest for its benefit shall 
terminate, and the third of the residue of my estate herein given said 
trustees for the benefit of said church shall revert to my estate." 

The will was made and executed on 25 April, 1913. A codicil was 
made 31 July, 1924, and another codicil was made 26 February, 1927, 
which, in part, is as follows: "I, 0. L. Pittman, of the county and State 
aforesaid, do hereby make this codicil to my last will and testament 
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made by me and dated on the 25th day of April, 1913, which I hereby 
ratify and confirm, except as t h e  same shall be changed hereby.  . . . 
(8) Since in my will and testament I have directed that  one-third of my 
entire estate to  be given to religious and charitable purposes without 
specifying the names of such religious and charitable institutions, it  is 
therefore my will and desire and I do hereby  gice a n d  bequeath a n d  de- 
vise one- fhird  part of my ent ire  estate to the said W. C. Tyree, J. P. 
Hackney, Noah Biggs, W. N. Jones, and D. L. Grove, trustee of the 
State Baptist Conrention, and their successors in office, to be held in 
trust and used as directed in  I t em 7 of my  will and testament." (Italics 
ours.) 

Dr. William Louis Poteat, F. H. Brooks, and R. L. XcMillan, trustees 
of the n'orth Carolina Baptist State Converition, in their answer say, 
i n  par t  : 

"That it appears clear to these answering defendants that  the testator 
intended that  the trustees of the Baptist State Convention hare  and re- 
ceive under and by virtue of his will one-third of his entire estate, and 
that according to t l ~ c  allegations and prayer for judgment in the peti- 
tion herein, the said trustees of the Korth Carolina Baptist State Con- 
vention will receive nothing under the terms and conditions of said will. 

"That the executor of said will has undertaken to set forth an  inter- 
pretation of the same, eridently under and by virtue of the provisions 
of sections 87 and 88 of the Consolidated Statutes of the State of North 
Carolina, which interpretation these answering defendants say is  im- 
proper, and not i n  keeping with the intention of the testator clearly 
expressed both in  the original will and i n  the second codicil, and is not 
i n  keeping with the provisions of the law of the State of North Caro- 
l ina ;  that these answering defendants state that  the executor of said mill 
should not take i t  upon himself to interpret the will clearly in  favor of 
certain devisees and against the interest of other devisees named in  said 
will, and knowing that  the interpretation of the mill, the provisions of 
which are seriously contested as i n  this case, is  the duty and within the 
province of the court, these answering defendants pray that  this will be 
interpreted by the court, and that  the sale of any of said real estate by 
the executor or by any one for him or in his behalf be stayed until such 
interpretation is had. 

"That according to the interpretation of the will placed thereon by 
the executor of the estate iti his petition, the trustees of the North Caro- 
lina Baptist State Convention would be eliminated and would not share 
or participate in the assets of said estate, when in truth and in fact i t  
appears both in the original will and in said codicil thereto that  the 
testator clearly intended that  the said trustees would have and receive 
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one-third of the entire estate after the payment of debts from the pro- 
ceeds of real estate, if this became necessary, as it now appears is neces- 
sary, and it clearly appears from said will as the intention of the testator 
that there are no special bequests or devises in the said will having any 
advantages or taking any priority whatsoever over and above any other 
bequests or devises, and these answering defendants respectfully pray 
and urge that the court interpret this will setting forth the intention of 
the testator to the effect that said trustees will share equally in said 
estate according to the terms of said will, receiving one-third of said 
estate after the payment of debts, and that by proper decrees the court' 
direct and instruct the executor to proceed accordingly. 

"Wherefore, the said William Louis Poteat, F. H. Brooks, and R. L. 
McMillan, trustees of the North Carolina Baptist State Convention, 
pray for judgment : 

"First: That this proceeding be placed before the judge of this court 
for the interpretation of said will; 

"Seeond: That the executor be ordered and directed to withhold said 
sale and be further ordered not to dispose of any of the assets of said 
estate of any nature or kind whatsoever for the payment of debts or for 
other purposes until further orders are issued by this court; 

"Third: That the petitioner be required to pay the codlts herein; 
"Fourth: For such other and further relief as the court may consider 

just and proper in the premises, both in law and in equity." 
At January Term, 1935, Moore, Special Judge, rendered the following 

judgment, in part : 
"Now, therefore, the following is construed, interpreted, found, de- 

creed, and adjudged to be the intention and will of the said 0. L. Pitt-  
man, deceased, constituting the will and disposition of h s entire estate: 

"Judgment: I t  is the will of the testator, 0. L. Pittnlan, that, after 
the payment of all proper cost, charges, and fees in thiij cause, and all 
proper cost, charges, and fees connected with administering said estate, 
the remainder of his estate, which is mone,y now in the hands of his 
executor, shall, according to the provisions of said will, be paid over and 
delirered to the owners and those entitled thereto, and the said executor 
and J. G. Anderson, his attorney, are hereby directed to make such pay- 
ments, as follows : 

"First: One-third of said net estate to W. L. Poteat, Xi:. L. McMillan, 
and F. H. Brooks, trustees of the North Carolina Baptist State Conven- 
tion, and their successors in office, as provided in the sixth and seventh 
items of the original will and in item eight of the second codicil, to be 
used by said trustees according to the uses and trusts set forth by the 
testator in the seventh item of the original will." 
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L4t April Term, 1935, Moore, Special Judge, rendered the following 
judgment, i n  part  : 

"Whereas, on 24 January,  1935, a t  the Janua ry  Term of the Superior 
Court of Edgecombe County, the undersigned presiding judge entered a 
judgment in the above entitled cause, interpreting and construing the 
will of 0. L. Pit tman, deceased, late of Edgecombe County, at which 
time it was represented to and it appeared to  the undersigned judge that  
all proper parties were in court, and that  all of said parties requested 
and desired that  the court construe said will; 

"And whereas certain parties claiming an  interest in said estate now 
move the court to set aside said judgment as irregular, for that said 
parties mere not in court a t  said time, either by counsel or  in person; 

"And whereas, the only issue arising under the ~ e t i t i o n  and answer 
herein, which the court was called upon and requested to answer a t  said 
January  Term, was (To what par t  of the net estate of 0. L. Pit tman, 
deceased. if any, are the trustees of the North Carolina Baptist State 
Convention entitled?' . . . 

"Now, therefore, it  is ordered and adjudged that the said judgment 
be and the same is hereby set aside, and the following is construed, inter- 
preted, found, decreed, and adjudged to be the intention and will of the 
said 0. L. Pit tman, deceased, as to the interest, if any, of the trustees 
of the North Carolina Baptist State Convention, in and to said estate, 
which estate consists solely of cash on hand, in the hands of the executor 
and his attorney: The trustees of the North Carolina Baptist State 
Convention, namely: William Louis Poteat, R. L. McMillan, and F. H. 
Brooks, and their successors in office, shall receive from the net estate 
of the said 0. L. Pit tman, deceased, after the payment of debts prop- 
erly owing by said estate, and the costs of administration, and the costs 
properly chargeable herein, one-third of said net estate, as provided 
in the sixth and seventh items of the original mill arid in item eight of 
the second codicil, which funds shall be used by said trustees according 
to the uses and trusts set forth by the testator in the seventh item of 
the original will, and the executor of said estate, and J. G. Anderson, 
his attorney, are hereby ordered and directed to  make said payment of 
said one-third of said net estate to said trustees. This 9 Xuril, 1935. 
Clayton Moore, Special Judge presiding." 

T o  the above judgment all parties, with the exception of the trustees 
of the North Carolina Baptist State Convention, except, assign error, 
and appeal to the Supreme Court. 

W .  S.  Willcinson and H .  H .  Philips for Blma Anderson Bridgers et al. 
R. L. McMillan and T .  0. Moses for Trustees of the N.  C .  Baptist 

State Convention. 
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CLARK SO^, J. The question involved: Under the lasi will and testa- 
ment and codicils of 0. L. Pit tman, deceased, were the trustees of the 
K. C. Baptist State Convention to receive one-third of the net estate of 
0. L. Pittman, deceased? We think so. 

I t  is  well settled that  the intention of the testator is  the polar star i n  
the construction of wills. T o  sense the intention, the language used in 
the will, the setting, surroundings of the testator, the home conditions, 
family relations, and numerous other matttvs are to be considered. 

0. L. Pit tman, a man who had no children, made his  last will and 
testament on 25 April, 1913. On 31 July,  1924, he executed a codicil, 
and on 26 February, 1927, he executed another codicil. His  wife was 
living when he prepared his will and his first codicil, but she died before 
the second codicil was written. The  testator died on 1 April, 1930, and 
his will, with the codicils, was duly probated and recorded on 9 April, 
1930. 

The  testator was deeply interested in  his church. H e  was a regular 
member and attendant of Gethsemane Baptist Church in Edgecombe 
County, N. C., and attended the services of this church in  storm and 
sunshine. The language of his will itself shows his deep interest in the 
progress of the Kingdom. The  will indicates that  his lif. was patterned 
after what is written in James, ch. 1, verse 2 7 :  ( 'Pure religion and un- 
defiled before God and the Father is this, To visit the fatherless and 
widows in their affliction, and to keep himself unspotted feom the world." 

The one-third of his estate, which he left i n  paragraph 7 of his will 
and codicil, was to the trustees of the R. C. Baptist State Convention, 
in trust. (1)  One-third part  was to go to the Baptist State Mission 
Board to  aid certain weak churches. ( 2 )  One-third par t  to the Board 
of Managers of the Thomasrille Orphanage for those orphans in the 
Kennedy Home. (3 )  One-third par t  to his  beloved church-the Geth- 
semane Baptist Church, a t  Cherry's Cross Roads, Edgecombe County, 
N. C., for repair of church, maintaining churchyard c r  cemetery, or 
pastor's salary. 

I n  the last codicil, dated 26 February, 1927, a few years before he 
died, his last words (saving and exclepting appointing his executors) a re :  
"8. S ince  in my will  and t e s f a m e n t  I have  directed t h a t  one-third o f  my  
en f i re  estate t o  be given to  religious a n d  charitable purposes without 
specifying the names of such religious and rharitable institutions, i t  is 
therefore my will and desire and I do hereby give and bequeath and  
devise one-third part of my ent ire  estate to the said W. O. Tyree, J. P. 
Hackney, Koah Biggs, W. S. Jones, and D. L. Grove, trustees of the 
Baptist, State Convention, and their successors in office, to be held in 
trust and used as directed in  I t em 7 of my will and testament." (Italics 
ours.) 
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The successors i n  office of the trustees of the N. C. Baptist State Con- 
yention are now Dr.  William Louis Poteat, F. H. Brooks, and R. L. Nc-  
Millan. 

I n  a careful reading of the last mill and testament, and codicils of 
0. L. Pit tman, there may be some conflict in certain provisions, but 
construing the will and codicils as a ~vhole, we think the paramount 
intent of this childless man was that  one-third part of his entire estate 
was to  go to certain weak churches, orphans, and his home church, as 
before indicated. 

Under the record in this case, we do not feel inclined to pass on any 
question but that  considered by the court below. As to  those entitled 
to the remaining two-thirds of the estate, under the will, this can be 
determined hereafter. 

Under the equitable jurisdiction of this Court, we see 110 reason why 
the trustecs of the N. C. Baptist State Convention should not on this 
appeal be declared to be entitled to  one-third of the net estate of 0. L. 
Pit tman, in accordance with the judgment appealed from. I n  constru- 
ing the will, we see no ambiguity as to what the trustees of the N. C. 
Baptist State Convention are entitled to. The  language is clear and 
unequ i~  ocal as to what the testator meant : "S ince  272 nzy last will and 
tcsfanzcnt I hace  directed tha t  o m - t h i r d  of m y  e n f i r e  e s ta fe  f o  be g iven  t o  
religious and charitable purposes, etc." I f  there had been any am- 
biguity, these last words in the codicil set all doubt at rest, and we do 
the same. 

For  the reasons given, the judgment is 
Affirmed. 

DEVIK, J., took no part  in the consideration or decision of this case. 

E. H. BOWLING v. THE FIDETJTP RANK. 

( Filed 26 February, 1936.) 

1. Pleadings D e- 
A demurrer ore tenus on the qround that the complaint is insufficient to 

state a cause of action will not be sustained unless the complaint is wholly 
insufic.ient, construed in the light favorable to the pleader. C. S., 535. 

2. Mortgages H r-Trustor held entitled to maintain action for breach of 
cestui's agreement to bid in and convey property to trustor's son. 

Plaintiff trustor alleged that the ccstui que trust agreed to purchase the 
property at the foreclosure sale of the deed of trust and to convey same 
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to plaintiff's son, the cestui to receive from the son a deed of trust secur- 
ing a note signed by the son, the plaintiff and plaintiff'z: brother, and the 
note to include certain items of indebtedness of the makers to the cestui 
not embraced in the original deed of trust, that plaintiff had breached the 
contract by purchasing the property a t  the sale and corveying same to a 
stranger, and that  plaintiff had a t  all times been ready. able, and willing 
to perform his part of the contract. Defendant cestui demurred ore tenus 
to the complaiiit for its failure to state a cause of action for that plaintiff 
could not maintain an action on an agreement to convey the land to plain- 
tiff's son. Held: The demurrer should have been overruled, the complaint 
alleging the contract and its breach by defendant, and defendant's inter- 
est not being affected by the fact that the conveyance was to be made to 
the plaintiff's son and not to plaintiff. 

3. S a m e c o n t r a c t  for  purchase of property a t  sale by ct?stui and  convey- 
ance t o  trustor 's son held no t  demurrable fo r  indeflr~iteness. 

Plaintiff trustor alleged that the cestui que trust agrec'd to purchase the 
property at  the foreclcsure sale of the deed of trust and to convey same 
to plaintiff's son, the cestui to receive from the son a deed of trust secur- 
ing a note signed by the son, the plaintiff and plaintiff's brother, and the 
note to include certain items of indebtedness of the makers to the cestui 
not embraced in the original deed of trust. Defendanr cestui demurred 
ore tentis for that the complaint failed to state the amount for which the 
note should be executed, its maturity date and interest rate, and failed 
to allege that plaintiff and other makers agreed to pay same upon ma- 
turity, and that  the deed of trust agreed to be given would have to be 
foreclosed upon the nonpayment of the note upon its maturity. Held: 
The demurrer should have been overruled, since the complaint alleges the 
contract with sufficient definiteness as  against the demurrer, and defend- 
ant's remedy being by motion to have the allegations made definite and 
certain, which motion, to be effective, must be made before demurring. 
X. C. Code, 537. 

4. Abatement and  Revival B +Plea in  abatement on ground of pending 
action should have been overruled, t h e  actions no t  being identical. 

In  this action to recover damages for defendant cestui's breach of con- 
tract to buy in the property embraced in the deed of trust a t  the foreclos- 
ure sale and to convey a certain part thereof to plaintiff's son, it  appeared 
that the cestui bought in the property a t  the sale and conveyed the entire 
tract to a stranger, and that in a prior action instituted by a third person 
involving the part of the tract not agreed to be recon~eyed to plaintiff's 
son, plaintiff had intervened. Defendant filed a plea in abatement on the 
ground that there was a prior action pending between the same parties 
involving the same subject matter. Held: The plea in bar should have 
been overruled, since the actions involve separate tracts of land and the 
two actions are not identical for the purpose of the ple,l under the recog- 
nized tests. 

APPEAL by plaintiff f r o m  Grady, J., at September Civi l  Term,  1935, 
of DURHAM. Reversed. 

T h i s  is  a n  action for  breach of contract instituted by plaintiff against  

defendant to  recover damages. T h e  plaintiff i n  his  complaint alleges 
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that the defendant's agent, L. D. Kirkland, for and on behalf of dcfend- 
ant, made the following contract with plaintiff: 

"That the defendant corporation did then and there, through its duly 
authorized agent, solemnly promise that  they would order a sale of the 
land then remaining embraced in the deed of trust (22.95 acres), which 
had been put up  by B. P. Bollling as collateral security; further, that  
the bank mould buy the property in at the foreclosure sale; further, that  
they would make an  exchange of deeds with a son of E. H. Bowling, 
giving a deed embracing 22.95 acres to said son and taking back a deed 
of trust on the entire 22.95-acre tract, along with a note of even date, 
said note to accompany the deed of trust and to  be signed by E. H. 
Bowling, B. P. Bowling, and the son of E. H. Bowling; P r o v ~ d e d ,  the 
said E, H. Bowling and the said B. P. Bowling refrain entirely from 
participation in the bidding at the foreclosure sale; Procidcd furflier,  
that  said E. H. Bowling and B. P. Uowling refrain from having other 
fir~ancial backers or friends bid a t  the foreclosure sale for thrm;  Pro- 
vided further, that  the amount of the note to be made upon the making 
of the deed by the bank and the surrender of the new deed of trust in- 
clude: ( I )  an  item of $660.97, which represented the amount r e m a i n i ~ g  
due on the note then held by the defendant, said note having been made 
by E. H. Bowling and wife, Mattie J. Bowling, to a branch bank of the 
defendant corporation, it being that  certain instrument given for the 
Watts Street Church building fund and the security for which having 
been ample a t  the time of the loan, had a t  this time become wortliless; 
(2 )  an item of $250.00, represented by a noted dated February, 1932, 
signed by E. H. Bowling and B. 1'. Bowling, for which no security had 
eTer been given; further, that  a second mortgage be given by the son of 
E. H. Bo~vling after the deed of trust had been given to the bank to take 
the place of the latter of the bank then in  existence, promising B. P. 
Bonling that  all over and above the amount owed the bank upon the 
foreclosure of the original B. P. Bowling deed of trust mould be paid to 
the said B. P. Bowling; that  to each and every one of these conditions 
the said E. 11. Bowling did then arid there agree on behalf of himself 
and as agent for B. P. Bowling, and did then and there faithfully proin- 
ise for himself and as authorized agent of B. P. Bowling to fulfill each 
and every one of the conditions; that  the said E. H. Bowling now 
alleges that  he was then ready and willing to perform each and every 
act, and that he has always been ready and willing to carry out the re- 
financing agreement then and there entered into. 

"That pursuant to the agreement entered into with the said Fidelity 
Bank, through its agent, L. D. Kirkland, said E. H. Bowling refrained 
from participation in  the bidding on the sale which the bank ordered 
made by not attending the sale; that  the said E. H. Bowling, informed 
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of the solemn agreement which he had made with the dvfendant for the 
refinancing of the property, and apprised the said B. P. Bowling of the 
mutual promises and considerations, whereupon the said B. P. Bowling 
did by word and deed ratify each and every part of the said agreement, 
and that he likewise relying upon the promises of the defendant was 
lulled to sleep and did not attend the sale. 

"That shortly prior to 18 January, 1933, the defendant corporation, 
the Fidelity Bank of Durham, in open violation and absolute disregard 
of the fiduciary refinancing agreement made with the plaintiff E. H. 
Bowling, and the original debtor, 13. P. Bowling, while the said E. H. 
Bowling and B. P. Bowling, in full reliance on the promises of the 
defendant were lulled to sleep, did, in collusion with Dr. N. M. Johnson, 
and in flagrant disregard of the rights of the plaintiff, order the trustee 
to sell the entire 32.6-acre tract, and in furtherance of their wrongful 
and collusory scheme, the said Fidelity Bank did, on 18 January, 1933, 
cause the foreclosure sale to be made, bidding the property in at a price 
ridiculously below its real value, and immediately after receiving the 
deed from the trustee, deeded the entire tract of 32.6 acres to the same 
Dr. N. M. Johnson who had declined to take title to the 9.65-acre tract, 
having given as his only reason some suggested error in the title, said 
deed for 32.6 acres being made to Dr. Johnson on or :about 23 March, 
1933, by deed recorded in Book of Deeds 108, page 428, in the office 
of the register of deeds of Durham County, all to the great damage, 
embarrassment, and grief of the said E. H. Bowling, the plaintiff in 
this cause. 

"That the first time Dr. Bowling learned of the wrongful acts of the 
defendant corporation was upon his receiving a stateinent of the dis- 
bursements from the trustee and, upon being informed by the trustee, 
after the ten days allowed by law for making an increased bid had 
elapsed, that the bank had instructed him, the trustee, to sell the entire 
32.6 acres; that, then learning of the breach of trust on the part of the 
bank for the first time, the plaintiff then and there went over and in- 
formed the bank's agent of the intention of seeking redress at  law. . . . 

"That the said property containing 22.95 acres, of which the plaintiff 
was wrongfully deprived, was and is now well worth $10,000, and that 
there was, on 18 January, 1933, and is now, located on said property an 
eight-room house to which the plaintiff and all his family had become 
greatly attached, a large amount of timber, and the trails and approaches 
to the river from the adjoining land of the plaintiff. 

"Wherefore, the plaintiff prays: (1) That he have and recover of 
the defendant $10,000 for the damages incurred by the loss of the 22.95- 
acre tract of property, plus accrued interest since 1 E l  January, 1933. 
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( 2 )  That  the cost of this action, to be taxed by the clerk, be recovered of 
the defendant. (3 )  That  he have such other and further relief to which 
he may be entitled." 

The defendant in  its answer denied the contract as alleged by plain- 
tiff, and set forth its version in  detail of the transactions between the 
plaintiff and defendant. "And as a further answer and defense to the 
matters and things set out in said complaint, and as a bar to the further 
prosecution of this action, this defendant says: That  there is another 
action pending between the plaintiff and i t  for the same cause of action 
set out and alleged in  the complaint herein, to wit, a n  action pending in  
the Superior Court of Durham County, North Carolina, originally in- 
stituted by J. H. Bowen against this defendant and commenced by 
summons issued by the clerk of the Superior Court of Durham County, 
North Carolina, on 31 July, 1934, in which the plaintiff in this action, 
upon his own motion, was permitted to and did become a plaintiff and 
file a complaint therein on 22 November, 1934, to which reference is 
hereby expressly made for the awertainment of the cause of action 
therein alleged. This defendant hereby pleads the pendency of said 
action in bar of the prosecution of this action, and of any recovery 
herein." 

The defendant demurred ore tenus to the complaint, on the ground 
that the complaint does not state facts sufficient to constitute a cause of 
action, and set up  as a plea in bar the pendency of another action be- 
tween the same parties involving the same subject matter. 

The judgment of the court below is as follows: "This cause coming 
on to be heard, and the defendant having entered a demurrer upon the 
ground that the complaint does not state facts sufficient to constitute a 
cause of action, and having also demurred upon the ground that there 
is another action now pending in this court between the same parties and 
involving the same subject matter, and the complaint and answer in  said 
action having been read to the court by counsel, and it having been ad- 
mitted that the instant action was commenced after the institution of the 
former action, and the court being of opinion that the plaintiff cannot 
maintain this action; it is therefore considered, ordered, and adjudged 
and decreed that  the demurrer be sustained. And i t  is further consid- 
ered, ordered, and adjudged and decreed that the plea in  bar in  the 
defendant's action of the pendency of another action is sustained, and 
this action is dismissed. The costs in this action will be taxed against 
the plaintiff by the clerk of the court. Henry A. Grady, Judge pre- 
siding." 

The plaintiff excepted and assigned error:  (1) That the court below 
sustained the demurrer ore  tenus; (2 )  sustaining defendant's plea in 
bar ;  (3)  to the judgment as signed, and appealed to the Supreme Court. 
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Egbert L. Haywood for pluintiff. 
Fuller, Reade & Fuller for defendant. 

CLARKSON, J. The first question involved : Was his Honor below cor- 
rect in sustaining the defendant's demurrer ore tenus to the complaint 
upon the ground that said complaint did not state facts sufficient to con- 
stitute a cause of action? We think not. 

We think that the complaint alleges a contract maie by defendant 
with plaintiff and a breach, in reference to refinancing the lien held by 
defendant on the 22.95 acres of land owned by plaintiff. The contract 
also sets forth other conditions. The plaintiff alleges that "he has al- 
ways been ready and willing to carry out the refinancing agreement then 
and there entered into." Plaintiff alleges "damages incurred by the 
loss of the 22.95-acre tract of property." 

The defendant demurred ore tenus to the complaint "on the ground 
that the complaint does not state facts sufficient to constitute a cause of 
action; in that i t  is alleged in the complaint that the d3fendant entered 
into a contract to purchase the property therein referred to, to wit, 22.95 
acres of land, at a sale to be made by G. 'I?. McArthu~,  trustee, in the 
deed of trust herein referred to, and to convey it to a son of the plaintiff, 
and to take from him his note secured by a deed of trust upon said 22.95 
acres, said note to bear the same date as said deed of trust and to be 
signed by the plaintiff, his brother, B. P. Bowling, and his son, and 
that it therefore appeared from the face of the complaint that if there 
was any breach by the defendant of a contract to sell said land it was a 
breach of contract to sell it to a son of the plaintiff, and not to the 
 lai in tiff. I n  the second part of the demurrer the grounds in support 
of the statement that the complaint did not state facts sufficient to con- 
stitute a cause of action are that the complaint fa&d to allege the 
amount of money to be represented by the note which it was alleged 
that the defendant agreed it would take from a son of the plaintiff, and 
that it failed to allege any maturity date or rate of interest to be paid 
thereon, and that it failed to allege that if the son of the plaintiff should 
receive a deed from the defendant for said land and e~ecu te  said note, 
that either he or the other makers or endorsers of said note would or 
could pay it when it became due, and that therefore there was no cer- 
tainty that the plaintiff's son would have been able to retain said land 
and keep it, because if the note was not paid the land would be sold 
pursuant to the terms of the deed of trust to satisfy the indebtedness." 

I n  McIntosh N. C. Practice & Procedure in Civil Cases, p. 361, it is 
said: "The failure to state a cause of action, to be objected to by de- 
murrer ore tenus, must be a defective cause of action, and not a defective 
statement of a good cause of action." 
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I n  Blackmore v. Winders, 144 N. C., 212 (215-16), we find: "It may 
be said that a complaint cannot be overthrown by a demurrer unless it 
be wholly insuficient. I f  in any portion of it, or to any extent, it pre- 
sents facts sufficient to constitute a cause of action. or if facts sufficient 
for that purpose can be fairly gathered from it, the pleading will stand, 
however inartificially it may have been drawn, or however uncertain, 
defective, or redundant may be its statements, for, contrary to the com- 
mon-law rule, every reasonable intendment and presumption must be 
made in favor of the pleader. I t  must be fatally defective before it will 
be rejected as insufficient." N. C. Code, 1935 (Michie), see. 535. In  re 
Trust Co., 207 N.  C., 802. 

We do not see how defendant is concerned about the property under 
the contract being conveyed to plaintiff's son. Plaintiff alleges that 
defendant agreed in the refinancing arrangement to convey to his son, 
and breached its agreement. Plaintiff was ready and willing to carry 
out his part of the agreement. Defendant cannot call to its aid its own 
alleged breach. 

N. C. Code, 1935 (Michie), part see. 537, is as follows: "When the 
allegations of a pleading are so indefinite and uncertain that the precise 
nature of the charge or defense is not present, the court may require the 
pleading to be made definite and certain by amendment." 

The matter has been settled in this jurisdiction. I n  Allen v. Railway 
Co., 120 N .  C., 548 (550), i t  is thus stated: "When there is a defective 
cause of action, although in due form, the plaintiff cannot recover unless 
the court in its discretion, on reasonable terms, allows an amendment. 
When a good cause of action is set out, but defective in form, the court 
may require the pleadings to be made definite and certain by amend- 
ment. The Code, secs. 259 and 261 (N. C. Code, 1935 [Michie], secs. 
534 and 537). For this purpose, however, the objector must move in 
apt time. I t  is too late after demurrer or answer. Stokes v. Taylor, 
104 N. C., 394. This motion is addressed to the discretion of the court. 
Conley v. Railroad, 109 N. C., 692; Smith v. Summerfield, 108 X. C., 
284. The court may ex mero motu direct the pleadings to be reformed. 
Buie v. Brown, 104 N .  C., 335." Ins. GO. v. Gr i f i r~ ,  200 N. C., 251 
(255). 

The second question involved: Was his Honor correct in sustaining 
the defendant's plea in bar of an alleged similar action pending set up 
in the defendant's answer? We think not. 

I n  Bank v. Broadhurst, 197 N.  C., 365 (369-70), quoting from 1 C. J., 
p. 66, par. 83, we find: " 'Four leading tests have judicial sanction in 
determining whether or not the causes of action are the same for the - 
purpose of abatement by reason of the pendency of a prior action: (1) 
"Clearly, in order to hold the subsequent suit to be necessary, it is an 
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essential prerequisite that  the judgment in the former or prior action 
should be conclusive between the parties and operate as a bar to the 
second." (Wi l l i ums  v. Gastm, 148 Ala., 214, 216, 42 S., 552.) I n  
other words, if a final judgment in the former suit would support a plea 
of res  adjudicata i n  the subsequent suit, the suits were identical for this 
purpose; otherwise, they are  not. (2 )  Many cases apply the following 
test: Was full and adequate relief obtainable in the prior action? I f  
so, the second action was improperly brought and is  abatable; if not, the 
objection will be overruled. This, as we shall see, is a generally recog- 
nized rule. ( 3 )  A test having the support of some of i,he cases is this:  
Will the same evidence support both actions? (4) A fourth test sup- 
ported by English and Canadian authorities i s :  Could the bill i n  the 
second suit have been procured by a fa i r  amendment of the first 2' " 

E. H. Bowling owned two tracts of land-total acreage 32.6. The 
present controversy concerns one, 22.95 acres. J. H. I3owen instituted 
an  action against defendant for breach of contract in reference to the 
mill site, 9.65 acres, and plaintiff intervened in  that  cause. Bowen v. 
Bank ,  ante, 140. We see no such idelltity between the two actions as to 
base a plea of abatement. 

F o r  the reasons given, the judgment of the court below is  
Reversed. 

IN THE MATTER OF THE LAST WILL A N D  TESTAMEST OF HERMAK R. 
ROEDIGER, DECEASED. 

(Filed 26 February, 1936.) 

1. Wills C g--Interlineations and annotations made on will by testator 
held not to efPect revocation of will under the facts. 

Where testator, in his own handwriting, makes certain interlineations 
and annotations upon his will, which had been properly executed, and 
marks through certain words of the will, and it appears that such altera- 
tions are insufficient to constitute a holographic will and were made with 
the intent of altering the will a t  some future date in accordance with the 
notations, but that such alterations were not made with the intent to 
rwoke the will in whole or in part, such interlineations and annotations 
are insufficient to show a revocation of the will, intelit to revoke being 
essential to revocation by defacement or obliteration of the will by testator 
under the provisions of C. S., 4133. 

2. Appeal and Error K b: F a-Where error vitiating judgment appears 
on face of record, judgment may not be affirmed. 

When it appears from the face of the record that errors in the trial 
were committed which renders the judgment void, the judgment cannot 
be affirmed on appeal. even though such errors are not msigned on appeal 
as grounds for reversal of the judgment. C. S., 1412. 
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3. Infants G &Corporation may not be appointed next friend of infant. 
Only a person whose fitness has first been ascertained by the court is 

eligible for appointment by the court as next friend of a minor to institute 
suit, and neither a foreign nor domestic corporation may be appointed 
next friend of an infant. Rule of Practice in the Superior Courts, No. 16; 
C. S., 450. 

4. Wills D a: Jury C +Court may not try issue raised by caveat. 
The probate of a will in solemn form is a proceeding in rem, and the 

issue raised by the caveat must be tried by a jury, C. S., 4159, and the 
propounder and caveator may not waive trial by jury and submit the 
issue to the court under an agreed statement of facts. 

APPEAL by Security National Bank of Greensboro, N. C., next friend 
of the infant children of Herman R. Roediger, deceased, from Pless, J., 
at August Term, 1935, of GUILFORD. Er ro r  and remanded. 

This is a proceeding for the probate in  solemn form of a paper writing 
propounded as the last will and testament of Herman R. Roediger, who 
died in the city of Greensboro, N. C., on 1 2  April, 1935. 

On 20 April, 1935, Barbara Nevada Roediger, widow of Herman R. 
Roediger, offered for probate in  common form by the clerk of the Supe- 
rior Court of Guilford County a paper writing purporting on its face to 
be the last will and testament of Herman R. Roediger, deceased. After 
hearing evidence offered by the propounder, and after an  inspection of 
the paper writing, i t  was ordered by the said clerk that  said paper 
writing be and the same was probated as the last will and testament of 
the said Herman R. Roediger, eliminating certain interlineations and 
annotations made by the testator with a pencil and appearing on the face 
of said paper writing. Barbara Kevada Roediger, who was named in 
said last will and testament as the executrix of the said Herman R. 
Roediger, thereafter duly qualified as  such executrix. 

Thereafter, on 16  May, 1935, the Security National Bank of Greens- 
boro, N.  C., pursuant to an  order made by the clerk of the Superior 
Court of Guilford County, as  next friend of the infant  children of 
Herman R. Roediger, deceased, to wit :  Anne Roediger, Herman R .  
Roediger, Jr . ,  Charles Roediger, and Richard Roediger, filed a c a ~ e a t  to 
the probate of the said paper writing as the last will and testament of 
Herman R. Roediger, and alleged in said caveat "that the paper writing 
of which 'Exhibit A' is a copy mas not and is not the last mill and testa- 
ment of said Herman R. Roediger, deceased, for the reason that  Herman 
R. Roediger, prior to his death, and subsequent to  the execution and 
attestation of said paper writing, canceled or obliterated certain material 
portions and words contained therein by drawing lines through parts of 
same with the intent to annul the will, and by making in  his handwrit- 
ing certain pencil interlineations, all of which is shown on copy of said 
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will hereto attached as 'Exhibit A'; that said cancellations or oblitera- 
tions, which were made in material portions of said will, rendered said 
will void and of no effect, because it eliminated any testamentary dis- 
position of the property of Herman R. Roediger, and because the pencil 
interlineations made in the handwriting of Herman R,. Roediger were 
not executed with the same dignity and formality as was required for 
the original will." 

Upon the filing of said caveat, the proceeding was transferred to the 
Superior Court of Guilford County, for the trial of the issue raised by 
the caveat at  term time, as required by statute., Citations were duly 
issued to Barbara Nevada Roediger, widow of Herman .R. Roediger, and 
to Barbara Nevada Roediger, executrix of Herman R. Roediger. There- 
after, as widow and as executrix, the said Barbara Nevada Roediger 
filed an answer to the caveat, in which she denied that prior to his death, 
and subsequent to the execution and attestation of said paper writing 
as his last will and testament, the said Herman R. Roediger canceled 
and thereby revoked the said paper writing as his last will and testament. 

When the proceeding was called for t r i d  at August Term, 1935, of 
the Superior Court of Guilford County, judgment was rendered as 
follows : 

"This cause coming on to be heard before the Hon. J. Will Pless, Jr., 
judge presiding, and being heard without the intervention of a jury, 
upon agreement of counsel for the propounder and for the caveator, upon 
an agreed statement of facts, with the further agreement that the court 
sitting as a jury may find such additional facts from the evidence as are 
necessary to a proper determination of this cause; thereupon the court 
finds the following facts, which are agreed to by the parties hereto : 

"I. That the Security National Bank of Greensboro, North Carolina, 
is a corporation, duly organized and existing under and by virtue of the 
laws of the United States of America, with its principal office located 
in Greensboro, North Carolina; that on 11 May, 1935, Security Na- 
tional Bank of Greensboro, N. C., was duly appointed next friend of 
Anne Roediger, Herman R. Roediger, Jr., Charles and Richard Roedi- 
ger, minors, by the clerk of the Superior Court of GuilEord County. 

"I.C. That on 12 Bpril, 1935, Herman R. Roediger died in  Guilford 
County, North Carolina, and left surviving him his wife, Barbara 
Nevada Roediger, and the following children: Anne Roediger, Herman 
R. Roediger, Jr., Charles Roediger and Richard Roediger, all of whom 
are minors. 

"111. That on 25 April, 1935, Barbara Nevada Roediger, through her 
attorney, Sidney J. Stern, presented to the court a paper writing for 
the purpose of having the same probated as the last xi11 and testament 
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of Herman R. Roediger; that  a photostatic copy of said paper writing, 
marked 'Exhibit A,' is attached hereto and made a par t  hereof as if 
fully set out;  that  thereupon the clerk of the Superior Court admitted 
said paper writing to probate with the elimination of all pencil marks 
and notations thereon, as the last will and testament of the said Herman 
R .  Roediger, and thereafter, on 20 April, 1935, Barbara Nevada Roedi- 
ger obtained from the clerk of the Superior Court of Guilford County 
letters of administration as executrix of the estate of the said Herman 
R. Roediger. 

"IV. That  on May, 1935, Security National Bank of Greens- 
boro, Kor th  Carolina, as the next friend of the daughter and sons of 
the late Herman R. Roediger, as aforesaid, and as the only other person 
interested in  the estate of Herman R. Roediger, except Barbara Nevada 
Roediger, filed with the clerk of the Superior Court of Guilford County 
a caveat to the paper writing probated as the last will and testament of 
Herman R. Roediger. 

"V. That  on 28 May, 1930, Herman R. Roediger executed a last will 
and testament, a photostatic copy of which is  attached hereto, marked 
'Exhibit B,' and made a part  hereof as if herein fully set out. 

'TI. That  on 15 October, 1934, Herman R .  Roediger executed a last 
will and testament which was in the form required by law, and had no 
pencil marks and notations, as  was shown on said will when same was 
admitted to probate by the clerk of the Superior Court of Guilford 
County; that  Herman R. Roediger was confined in  the Clinic Hospital 
i n  the city of Greensboro, North Carolina, for  several months prior to 
his death on 12 April, 1935; that on or about the last day of February, 
1935, the said Herman R. Roediger requested his secretary to bring his 
will, dated 15 October, 1934, to him a t  said hospital; that  pursuant to 
said request the secretary took said will from the safe in the office of 
the said Herman R. Roediger i n  the city of Greensboro, North Carolina, 
and delivered it to the said Herman R. Roediger, who retained posses- 
sion of i t  for a period of six to  eight weeks, when he delivered said will 
to his secretary and requested her to replace i t  among his private papers 
in the safe in his office, which was accordingly done by said secretary; 
that after the death of Herman R. Roediger the paper writing which has 
been probated in  the office of the clerk of the Superior Court of Guilford 
County without the pencil marks and notations, was found among the 
private papers of Herman R .  Roediger in the safe in his office; that it 
is agreed among the parties hereto that  the pencil marks and notations, 
as shomn on said paper writing, were made by the late Herman R. Roedi- 
ger during the period of time that  he had possession of said will while in 
the Clinic Hospital, as aforesaid. 
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"VII. That the pencil marks and notations, as shown on the will 
probated in the office of the clerk of the Superior Court, were made in 
the handwriting of Herman R. Roediger, and that the paper writing 
which was probated in the office of the clerk of the Superior Court was 
never republished by the said Herman R. Roediger after the placing of 
the pencil marks and notations thereon by him. 

"VIII .  I t  is agreed that the deed to the home place, same being known 
and numbered as 624 North Elm Street, was in the joint names of 
Herman R. Roediger and Barbara Nevada Roediger ; that all household 
and kitchen furniture therein was owned by the said :Barbara Nevada 
Roediger, save and except the piano, which belonged to Anne Roediger. 

"IX. That the parties hereto were unable to agree upon the legal 
effect of the pencil marks and annotations on 'Exhibit A,' which were 
placed therein by the said Herman R.  Roediger in the manner aforesaid, 
and what, if any, is the testamentary value of said paper writing, and 
if of any testamentary value, whether or not the same revokes the alleged 
will theretofore made by him on 28 May, 1930. 

"In addition to the above facts, which were agreed upon by the par- 
ties, the court finds the following facts: 

"That Herman R. Roediger intended at some time to revise his will 
in accordance with the pencil notations shown on the will marked 'Ex- 
hibit A,' and that he intended to insert into the said revised will the 
words which were interlined in pencil, and that such pencil interlinea- 
tions and marks thereon were made by him and intended for the purpose 
of showing his desires in the revision of his will. However, the court 
further finds as a fact from the physical appearance of the paper writ- 
ing and from the agreed facts that he did not intend h a  interlineations 
and pencil lines drawn through the written portion of the will to con- 
stitute his revised will. 

"Upon the foregoing facts found, the court holds as a matter of law 
that the action of the testator in interlining and striking out parts of 
his will evidenced his desires in connection with the revision of his will, 
but that they were not a sufficient cancellation or obliteration of the 
same to revoke the said will, or any part thereof. 

"Upon the foregoing facts found, it is considered, ordered, and ad- 
judged that the paper writing executed by Herman :R. Roediger, de- 
ceased, dated 15 October, 1934, and every part thereof as propounded, 
without interlineations and erasures, is the last will and testament of the 
said Herman R. Roediger, and it is further ordered that the caveator pay 
the cost of this proceeding, to be taxed by the clerk." 

Security National Bank of Greensboro, N. C., next friend, excepted 
to the judgment and appealed to the Supreme Court. 
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D. Newtom Farnell, Jr., for caveator. 
Sidney J .  S tern  and Beverly C, Moore for propounder. 

CONNOR, J. The  judgment in this proceeding is supported by the 
facts set out in the agreed statement of facts submitted to the court by 
the propounder and by the caveator, supplemented by the facts found 
by the court, with their consent. I f  the paper writing which was pro- 
pounded for probate as the last will and testament of Herman R .  Roedi- 
ger, deceased, was written during his lifetime, and signed by him, and 
was subscribed in  his presence by two witnesses, a t  least, no one of whom 
was interested in  the devise and bequest of his estate, i n  accordance with 
the provisions of C. S., 4131, then said paper ~vr i t ing  is  the last will and 
testament of the said Herman R. Roediger, deceased, and should be pro- 
bated in this proceeding as such, unless such last will and testament was 
subsequent to  its due execution revoked by the testator, in accordance 
with the provisions of C. S., 4133. 

On all the facts set out in the judgment, the said last will and testa- 
ment was not revoked by the testator by its cancellation or obliteration, 
i n  whole or in part, as provided by the statute. The interlineations and 
annotations made by the testator after his execution of the said last 
will and testament, and appearing therein at the time it was offered for 
probate, do not affect its validity, and were properly eliminated by the 
court in its judgment. See I n  re Love, 186 N.  C., 714, 120 S. E., 479, 
and authorities cited in the opinion in  support of the decision in that 
case. A paper writing duly executed as a last will and testament is not 
revoked in whole or in part  by cancellation or obliteration, unless the 
testator defaced or obliterated said paper writing, or some material 
clause or words therein, with intent thereby to revoke the same, in whole 
or in part. A defacement or obliteration, although made by the testa- 
tor, is  not alone sufficient to show the revocation of a last mill and testa- 
ment duly executed by the testator. 

The  judgment in this proceeding, however, cannot be affirmed, for 
errors appear on the record, which, although not assigned on this appeal 
as grounds for the reversal of the judgment, require the consideration 
of this Court. These errors preclude this Court from affirming the 
judgment. C. S., 1412. TVilson v.  Lumber CO., 131 N. C., 163, 32 
S. E., 566; Thorn fon  v.  Brady, 100 1. C., 39, 5 S. E., 910. Mani- 
festly, this Court cannot affirm a judgment when i t  appears from an 
inspection of the record that  there were errors i n  the tr ial  in the Supe- 
rior Court, which show that  the judgment is void. 

I. The children of Herman R. Roediger, deceased, who are interested 
in his estate, and therefore entitled under C. S., 4155, to file a caveat 
to the probate in common form of a paper writing propounded as his 
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last will and testament, are all infants. They have no general or testa- 
mentary guardian. For  that  reason they must appear i n  this proceed- 
ing by a next friend, C. s., 450, appointed by the clerk of the Superior 
Court of Guilford County, as provided hy Rule 1 6  of the Rules of 
Practice in  the Superior Courts of this State. 200 N. 13., 842. 

This rule is as follows: "In all cases where it is proposed that  infants 
shall sue by their next friend, the court shall appoint w c h  next friend, 
upon the written application of a reputable, disinterested person closely 
connected with such infant;  but if such person will not apply, then 
upon the like application of some reputable citizen; and the court shall 
make such appointment only after due inquiry as to the fitness of the 
person to be appointed." 

The appointment in the instant case of Security Sa t iona l  Bank of 
Greensboro, N. C., a corporation, as next friend of the infant children 
of the deceased, was not authorized by the rule. Only a person, whose 
fitness has first been ascertained by the court, is eligible for appointment 
by the court as next friend. The rule does not contemplate or authorize 
the appointment of a corporation, whether organized under the laws of 
this State or under the laws of another state, or of the United States, 
as next friend. There was error i n  the appointment of a corporation as 
next friend of the infant children of Herman R .  Roed ger, deceased, in 
this proceeding. 

11. When a caveat to the probate in common form of' a paper writing 
propounded as the last will and testament of a deceased person has been 
filed as provided by C. S., 4158, and the proceeding which was begun 
before the clerk of the Superior Court having jurisdiction, has been 
transferred to  the Superior Court for trial of the issue raised by the 
caveat a t  term time, as provided by C. S., 4159, the issue must be tried 
by a jury and not by the judge. A trial by jury cannot be waived by 
the propounder and the caveator. Kor  can they submit to the court ail 
agreed statement of facts, or consent that  the judge may hear the evi- 
dence and find the facts determinative of the issue. The propounder 
and the caveator are  not parties to the proceeding in the sense that  they 
can by consent relieve the judge of his duty to submit the issue involved 
in the proceeding to a jury. 

I n  the instant case, i t  was error for the judge to render judgment on 
the facts agreed upon by the propounder and the camitor ,  and supple- 
mented by the facts found by him, with their consent. The proceeding 
was i n  rem, and could not be controlled by the pro?ounder and the 
caveator, even with the consent and approval of the judge. I n  that  
respect it is distinguishable from a civil action. 

Fo r  the errors appearing on the record, the proceeding is remanded 
to the Superior Court of Guilford County, in order tha,; a next friend of 



N. C.] SPRING T E R M ,  1936. 477 

the  in fan t  caveators m a y  be appointed by  t h e  court  i n  compliance with 
R u l e  16, Rules  of Pract ice i n  the  Superior  Courts, and  f o r  the  t r ia l  by 
a j u r y  of the issue raised by  the  caveat, and  of such other relevant issues 
a s  the  judge m a y  i n  his discretion submit  to  the  jury. 

W e  deem it proper  t o  say t h a t  the  record i n  this  appeal  shows t h a t  
the proceeding was conducted i n  the Superior  Court  i n  good fai th ,  and  
t h a t  the  errors  i n  the  record which preclude this  Cour t  f r o m  affirming 
the  judgment were manifestly inadvertent on the  par t  of t h e  clerk, the  
judge, and counsel fo r  the  propounder and the caveator. W e  cannot, 
however, affirm the  judgment, because the judgment is  not supported 
by the  verdict of a jury, and  t h e  in fan t  careators  do not appear  i n  the 

proceeding by a next f r iend duly appointed i n  compliance with the rule  

prescribed by th i s  Court,  pursuant  to  i ts  s ta tutory authority. C. S., 
1421. 

E r r o r  and  remanded. 

T. E. ALLISON, ROBERT W. DOCREItY, A A D  ALL OTHER PERSONS SIMILARLY 
SITUATED, T. C. R. SHARP, REGISTRAR FOR WARD NO. 2, IREDELL 
COUNTY; HUGH G. MITCHELL, CHAIRMAN BOARD OF ELECTIOKS OF 
IREDELL COUNTY: I,. P. McLENDON, CHAIRMAN, STATE BOARD OF 

ELECTIONS; A N D  THE STATE BOARD OF ELECTIONS O F  NORTH 
CAROLINA. 

(Filed 26 February, 1936.) 

1. Elections A a-C. S., 5939, requiring applicant to prove to satisfaction 
of rrgistrar ability to read and write Constitution held valid. 

The provisions of N. C. Code, 5939, that a person presenting himself 
for registration shall, before he is registered, prore to the satisfaction 
of the registrar his ability to read and \\rite any section of the Constitu- 
tion, is valid, since such qualification is prescribed bx the Constitutioi~, 
Art. 1'1, see. 4, and authority therein granted the Legislature to enact 
general legislation to carry out the l~rovisions of the article, Art. VI, 
sec. 3, and the provision of the act placing the duty upon the regiqtrar 
being logical and reasonable, and not constituting class legislation, since 
its ~rovisions apply to all classes, and there being an adequate remedy 
a t  la\\. if a registrar, in bad faith or in abuse of p w e r  or discretion, 
should refuse to register a person duly qualified. 

2. Actions B g-Validity of election statute held properly challenged by 
this proceeding under Declaratory Judgment Act. 

While the Declaratory Judgment Act does not authorize the bringing 
of an action not founded upon a legal controversy, and does not authorize 
the courts to give advisory opinions upon moot or abstract questions, the 
act specifically authorizes parties whose rights, status, or other legal 
relations are affected by a statute, ordinance, contract, etc., to obtain a 
declaration of rights. status, or other legal relations thereunder, and the 
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act is held to afford a means of testing the validity of :I  statute requiring 
persons presenting themselves for registration to prove to the satisfaction 
of the registrar their ability to read or write any section of the Constitu- 
tion, plaintiffs and all the people of the State being vitally affected by the 
statute in controversy. S. C. Code, 628 ( b )  ( h ) .  

DEVIX, J., took no part in the consideration or decision of this case. 
CONNOR, J., concurs in result. 

APPEAL by plaintiffs from Clement, J., a t  Ju ly  Term, 1935, of 
IREDELL. Affirmed. 

Tliis is a n  action, brought by plaintiffs pgainst defendants (under 
Public Laws 1931, ch. 102, N. C. Code, 1935 [hl i~h:~e] ,  secs. 628[a], 
et seq., known as the Uniform Declaratory Judgment Act), for the pur- 
pose of declaring unconstitutional N. C. Code, 1935 (M:ichie), see. 5939. 
The defendants demurred to the complaint. The court below sustained 
the demurrer and plaintiffs excepted and assigned error, and appealed 
to the Supreme Court. 

W .  Avery Jones and Hosea V .  Price for plaintiffs. 
Attorney-General Seawell and Assistant Attorney-Generd A iken  for 

defendants. 

CLARKSON, J. The question involved: I s  the act i n  question, N. C. 
Code, 1935 (Michie), see. 5939, unconstitutional? We think not. 

As to the demurrer of defendants on the ground of misjoinder of 
parties plaintiff and defendant to the action, we do not think it neces- 
sary to consider. 

The Uniform Declaratory Judgment Act (N. C. Code, 1935 [Michie], 
see. 628[2]), is as follows: "Courts of record within their respective 
jurisdictions shall have power to declare rights, statu:,, and other legal 
relations, whether or not further relief is or could be claimed. N o  
action or proceeding shall be open to ob*jection on the ground that  a 
declaratory judgment or decree is prayed for. The declaration may be 
either affirmative or negative in form and effect; and such declarations 
shall have the force and effect of a final judgment or decree." 

Section 628(b) is as follows: "Any person interested under a deed, 
will, written contract, or other writings constituting a contract, or whose 
rights, status, or other legal relations are affected by a i3tatute, municipal 
ordinance, contract, or franchise, may have determined any question of 
construction or validity arising under the instrument, statute, ordinance, 
contract, or franchise, and obtain a declaration of rights, status, or other 
legal relations thereunder. A contract may be construed either before 
or after there has been a breach thereof." 
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Section 628(h),  i n  part, is as follows: "In any proceeding which 
involves the validity of a municipal ordinance or franchise, such munici- 
pality shall be made a party, and shall be entitled to be heard, and if the 
statute, ordinance, or franchise is  alleged to be unconstitutional, the 
Attorney-General of the State shall also be served with a copy of the 
proceeding and be entitled to be heard." Edgerton v. Hood, Comr., 205 
N.  C., 816; Wright v. McGee, 206 X. C., 52;  Farnell v. Dongan, 207 
S. C., 611; Borchard on Declaratory Judgments, p. 549, par. 2. 

The  following and other constitutional amendments were submitted 
to  the people of this State-Acts of General L4ssembly of Ir'orth Caro- 
lina, Adjourned Session 1900, passed on 13 June,  1900, and ratified a t  
General Election, 1900. We give in part  the Suffrage Amendment of 
1900 material to be considered in this controversy: 

"Sec. 1. Every male person born in  the United States, and every 
male person who has been naturalized, twenty-one years of age, and 
possessing the qualificatioixs set out i n  this article, shall be entitled to 
vote at any election by the people of the State, except as herein other- 
wise provided. 

"Sec. 2. H e  shall have resided in the State of North Carolina for 
two years, in the county six months, and in the precinct, ward, or other 
election district i n  which he offers to vote, four months next preceding 
the election; Provided, that  removal from one precinct, ward, or other 
election district to another in the same county shall not operate to de- 
prive any person of the right to ~ o t e  in the precinct, ward, or other 
election district from which he has removed until four months after such 
removal. N o  person who has been convicted, or who has confessed his 
guilt in open court upon indictment, of any crime, the punishment of 
which now is, or may hereafter be, imprisonment in the State's Prison, 
shall be permitted to vote, unless the said person shall be first restored 
to citizenship in the manner prescribed by law. 

"Sec. 3. Every person offering to vote shall be a t  the time a legally 
registered voter as herein prescribed, and in the manner hereafter 
provided by law, and the General iZssembly of North Carolina shall enact 
general registration laws to carry into effect the provisions of this 
article. 

"Sec. 4. Every person presenting himself for registration shall be 
able to read and write any section of the Constitution in the English 
language; and before he shall be entitled to vote, he shall have paid, on 
or before the first day of May of the year in which he proposes to vote, 
his poll tax  for the previous year, as prescribed by Article V, section 1, 
of the Constitution," etc. 

The  residence under the above Suffrage Amendment in the State has 
been reduced to one year, and the poll tax provision has been eliminated. 
Const. N. C., Art. VI, sees. 1 and 2. S. v. Carter, 194 N.  C., 293. 
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To carry into effect the above Suffrage Amendment, the General 
Assembly (1901, ch. 89) enacted "An act to provide for the holding of 
elections in North Carolina." Sec. 12, in part, is as follows: "Every 
person presenting himself for registration shall be able to read and 
write any section of the Constitution in the English language, and shall 
show to the satisfaction of the registrar his ability to read and write 
any such section when he applies for registration, and before he is regis- 
tered." The Constitution above set forth and the above statute have 
been unquestioned law of this State for over a third of a century. 

The Constitution and act of the General Assembly which me are 
called upon to construe are: 

(1) Article TI, sec. 4, of the Constitution of North Carolina, in 
part:  " E ~ e r y  person presenting himself for registration shall be able 
to read and write any section of the Constitution in the English lan- 
guage," etc. The provisos we do not quote, as they are immaterial, the 
time limit having expired-1 December, 1908. 

( 2 )  N. C. Code, 1935 (Michie), sec. 5939, in part : "Every person 
presenting himself for registration shall be able to read and write any 
section of the Constitution in the English language, and shall show to 
the satisfaction of the registrar his ability to read and write any such 
section when he applies for registration, and before hi3 is registered," 
etc. This act was passed (Public Laws 1901, ch. 89, part sec. 12) to 
carry into effect the provisions of Article VI, see. 4, and other provi- 
sions of the Constitution of 1900, supra. 

The language of the Constitution is mandatory that "every person 
presenting himself for registration shall be able to read and write any 
section of the Constitution in the English language," elc. The Consti- 
tution says "presenting himself for registration." 8omeone has to 
determine whether or not the person shall be able to read and write any 
section of the Constitution in the English language. Section 5939, 
supra,  puts this duty on the registrar "to show to the satisfaction of the 
registrar his ability to read and write any such section when he applies 
for rcvgistration and before he is registered." The Constitution gives 
the General Assembly the right to enact this legislation. Laws 1900, 
supra, part see. 3 : "And the General Assembly of Korth Carolina shall 
enact general registration laws to carry into effect the provisions of this 
article." This gives in clear and unmistakable language the right to 
the General Assembly to pass the act complained of-!see. 5939, supra. 
This is unquestionably a reasonable provision, and the registrar is the 
logical person to carry out the provisions of the Constitution. Then, 
again, the registrar has to pass on other qualifications (of the voter con- 
tained in the Constitution. 

We think the act of the General Xssenlbly is cons1 itutional. I f  a 
registrar, in bad faith or in abuse of power or discreticln, should refuse 
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to register one duly qualified, that is when they come within this consti- 
tutional requirement and other provisions of the Constitution as to age, 
residence, sanity, citizenship, etc., then there is a remedy provided by 
1 Tlir a r t  of the General Assembly is no class legislatioli, but appli- 
cable to all the citizens of the State. 111 fact. in the final analysis, 
plailitifis do not cliallenge the constitutionality of Article TI, see. 4, but 
only the statute passed to carry into effect the prorisions of that section 
of the Con~ti tut ion.  I t  seems that 40 f a r  as plaintiffs a re  concerned, the 
action i, moot or academic. The  plaintiffs seek no affirmative relief 
xihatsoevcr in the action, allege no bad fai th or abuse of power or discre- 
tion on the part of tlie defendant Sharp,  the registrar, but just do not 
like tlic law of their State. The only relief prayed for in their com- 
plaint is that section 5939, supra ,  be declared unconstitutional. 

The  Uniform Declaratory Judgment Act "does not extend to the sub- 
mission of the theoretical problem or a 'mere abstraction,' " and "it is no 
part  of the function of the courts, in the exercise of the judicial power 
vested in them by the Constitution, to give advisory opinions, or to 
nnsner moot questions, or to maintain a legal bureau for tlioqe nho may 
clial~cr to he interested, for the time being, in the pursuit of somc3 aca- 
demic matter." S t a c y ,  C. J., in Poore v. Poore, 201 S. C., 791 (792) .  
T o  the same effect see Carol ina P o w e r  and Light Co. v. Ise ley ,  203 
K. C., 811. S o r  is an en: parte proceeding brought to cleterniine the 
petitioiler's racial status within the scope 01- purview of the act. Ex 
parte Eubauks, 203 N. C., 357. 

I n  the T.\T.,L decision, tleliveretl bv Chief J u s f i c e  I l u g h e s  of the 
t-. S. Suprenle Court (17 February, 1936), tlie same principle is de- 
clarrd:  "The judicial po\tcr does not extend to the determination of 
abstract questions. . . . Claims based merely upon 'assumed potell- 
tial inrasions' of rights are not enough to warrant judicial intervention. 
Ar i zona  2,. Cal i forn ia ,  283 U .  S., 423, 462. The act of 14 June,  1921, 
proriding for declaratory judgments, does not attempt to change the 
essei~tial requisites for the exercise of judicial power. B y  its tcrms, it 
applies to 'cases of actual controversy,' a phrase which must be taken 
to connote a controrersy of a judicial nature, thus excluding an  advisory 
decree upon a hypothetical state of facts." 

Hon-ever, in the instant case, the plaintiffs and all the people of the 
State are vitally affected by the statute in controversy. While there 
mas another remedy a t  lam available to them, they have challenged the 
constitutionality of the statute under which they contend that the 
registrar refused them registration. Under such circuinstances and 
conditions, the Uniform Declaratory Judgment Act affords a ready 
Illeams of testing its validity, as pointed out in Borcliard's L)rclar.atorS 
Judgments, p. 549, as follows: " In  countries, and especially in federal 
states, where the constitutionality or validity of statutes and ordinances 
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can be judicially challenged, and where the declaratory judgment is 
known, it is a regular practice to use this simple device to attack the 
constitutionality or validity, or the construction or interpretation, of a 
statute or municipal ordinance. Section 2 of the Uniform Declaratory 
Judgment Act specifically authorizes any person affected by 'a statute, 
municipal ordinance, contract, or franchise,' to have determined 'any 
question of construction or validity' thereunder, and section 11 provides 
that 'In any proceeding which involves the validity of a municipal ordi- 
nance or franchise, such municipality shall be made a party, and shall 
be entitled to be heard, and if the statute, ordinance, or franchise is 
alleged to be unconstitutional, the Attorney-General of the State shall 
also be served with a copy of the proceeding and be entitled to be 
heard.' " 

I t  would not be amiss to say that this constitutional amendment pro- 
viding for an educational test (ratified by the people of the State at the 
general election of 1900, by vote of 182,217 for and 128,285 against), 
brought light out of darkness as to education for all the people of the 
State. Religious, educational, and material uplift went forward by 
leaps and bounds. 

1900 1934 
. . . . . . . . . .  Value of white school property. $839,269 1$94,910,979 

Value of colored school property.. . . . . . .  258,295 12,170,324 

. . . . . . . . . . . . . . .  White teachers and principals 5,753 16,815 
Colored teachers and principals . . . . . . . . .  2,567 6,531 

White enrollment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  270,447 614,784 
Colored enrollment . . . . . . . . . . . . . . . . . . . . . . .  130,005 280,741 

The State now educates 895,525 children between the ages of 6 and 
21 years-Const. of N. C., Art. IX, see. 2. 614,784 white and 280,741 
colored. The rich and poor, the white and colored, alike have an equal 
chance and opportunity for an elementary and high school education. 
I t  may be of interest to state that this Commonwealth has an eight- 
months school, under State coritrol, and is now being operated without a 
cent of tax on land. I t  goes without saying that judging the future by 
the past the school system will naturally improve as the ,years go by. 

For the reasons giren, the judgment of the court below is 
Affirnied. 

DEVIN, J., took no part in the consideration or decision of this case. 

CONNOR, J., concurs in result. 
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ROSA WINBORNE, H. H. PHILIPS, NEXT FRIEND OF LEMUEL FENTRESS, 
ARMENTRIA FENTRESS. MELVIN FENTRESS, MELVINA FEK- 
TRESS, LLOYD FENTRESS, AND ERSOLINE FENTRESS, MINORS, AND 

H. H. PHILIPS, ADMINISTRATOR OF THE ESTATE OF ANNIE DANCY 
MEEKS, DECEASED, v. FRANK H. LLOYD AND EDGECOMBE HOME- 
STEA4D AND LOAN ASSOCIATION. 

(Filed 26 February, 1936.) 

1. Evidence K &Testimony of expert a s  t o  niental capacity of person i n  
question at t ime of execution of instruments held competent. 

A medical expert testified to the effect that he had attended the person 
in question for a period of twelve years, that he had last observed her 
twelve days before her execution of the instruments attacked by plaintiff, 
that a t  the time he last observed her she was mentally irresponsible from 
senile dementia, which condition would not improve, but would get worse 
with time. H e l d :  An esception to his testimony as  to the mental inca- 
pacity of the person in question a t  the time of her execution of the instru- 
ments, on the ground that the witness had not observed such person 
suficiently near the time of the execution of the instruments, cannot be 
sustained. 

2. Appeal and  E r r o r  P +Assignment of error  to  court's remarks must 
be supported by exception appearing of record. 

An assignment of error to the remarks of the court to the jury must be 
supported by an exception appearing of record, and may not be presented 
by a n  exceptive assignment of error appearing for the first time in appel- 
lant's brief, although an esception to the remarks need not be entered in 
the record until after verdict. 

3. Appeal and  E r r o r  J e- 
Where i t  appears from the facts and attendant circumstances appearing 

of record that the court's remarks to the jury during trial could not have 
prejudiced appellant, such remarks cannot be held for reversible error. 

4. Appeal and Er ror  J g- 
Where the answer of the jury to one of the issues determines the rights 

of the parties, assignments of error relating to another issue need not be 
considered on appeal. 

5. Wills D k- 
The finding by the jury that an alleged testator did not have sufficient 

mental capacity to execute a will is sufticient to support judgment for 
caveator, irrespective of the issue of fraud or undue influence. 

6. Trial  E g- 
Where the charge is correct when read contextually as  a whole, a n  

exception thereto on the ground that i t  was biased will not be sustained, 
certainly in the absence of a request by appellant that other or further 
contentions or instructions be given. 
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Appeal and Error J P 

An esception to the esclusion of testimony cannot be sustained when the 
record fails to show what the testimony of the witness would have been 
had he been allowed to testify. 

Wills D h-Letters offered in evidence by caveator held competent as 
links in chain of circumstances tending to show fraud. 

In  this action to set aside a purported will and certain other instru- 
ments esecuted in favor of ~xolmunder, caveator offered in evidence cer- 
tain letters written by the attorney who had drawn ul) the papers, and 
nho  had testified for propounder, which letters were w r ~ t t e n  a fe\v days 
after the esecution of the instruments, and stated th,lt testatris had 
engaged the writer to settle her business affairs, and that he desired 
to cash for her certain certificates of stock. One of the instruments 
attacked assigned the certificates of stock to propountler. Held: The 
letters were competent as links in a chain of circumstmces tending to 
show fraud and undue influence in the procurement of the execution of 
the instruments and as tending to contradict certain phases of the attor- 
ney's testimony for propounder. 

Evidence I +Where parts of letters are admitted in evidence, adverse 
party may not introduce other parts unless they are competent or tend 
to explain parts admitted. 

Where n party introduces in evidence parts of certain letters, i t  is 
competent for tlle adverse party to introduce the other parts of the letters 
in evidence when such other parts tend to esplain the parts introduced, 
but this rule does not estend to allow such adverse part,v to introduce in 
evidence an ex pctrte statement enclosed in the letters, which statement 
doc% not tend to esplain the portion of the letters introduced. 

THIS is  a civil action i n  t h e  na ture  of a caveat, t r ied a t  the  October 
Term. 1935, of EDGECOJIBE, before Cranmer, J., and  a jury. S o  error .  

T h e  plaintiffs sought to  have  set aside and declared nul l  and  void the 
following paper  writings, to  w i t :  ( a )  T h e  purported las;  will and testa- 
ment  of Annie  Dancy  Meeks; ( b )  the transfer,  assignment, and  delivery 
of cer tain paid-up stock i n  the  Edgecombe Homestead a n d  Loan Associa- 
t ion ;  ( c )  a deed f r o m  Annie Dancy  Meeks to  F r a n k  H. Lloyd, recorded 
i n  the Edgecombe registry, i n  Book 324, a t  page 514;  and  ( d )  the t rans-  
fe r  and  assignment of certain moneys on deposit i n  the defunct S o r t h  
Carolina B a n k  a n d  T r u s t  Company. 

T h e  defendant F r a n k  H. Lloyd was t h e  beneficiary under  said pur-  
ported will, and  was also t h e  beneficiary or  grantee of the t ransfer  of 
the  homestead and  loan stock, the  deed f o r  lands s i tuate  i n  Edgecombe 
County, and  the  assignment of moneys on deposit i n  the  defunct bank 
and t rus t  company. 

Annie Dancy  Meeks died i n  Washington, D. C., on 19 J a n u a r y ,  1934. 
T h e  purported will i n  controversy was signed on 10 Kovember, 1933, 
and t h e  other  paper  writings i n  controversy were signec on 11 Novem- 
ber, 1033. 
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The plaintiffs alleged that  said will and each and all of the other 
paper writings referred to were invalid, null and void, for that  the said 
Annie Dancy Meeks, at the time of the signing of said instruments, did 
not have sufficient mental capacity to execute the same, and for that the 
signing of the same was procured by fraud or undue influence on the 
part of the defendant F rank  H. Lloyd. 

The defendant F rank  H. Lloyd, on the other hand, avers that  said 
paper writings were executed by the said Annie Dancy Meeks when she 
was possessed of full testamentary capacity, and of full understanding; 
and the defendant Lloyd further averred that  no fraud or undue influ- 
ence was brought to bear upon the said Annie Dancy Meeks by him or 
allyone else to procure her execution of said instruments, or either of 
them. 

The Edgecombe Homestead and Loan Association admitted that  a t  
the time of her death Annie Dancy Meeks was the owner of d l  paid-up 
shares of its stock of the par value of $100.00 each, and that it was 
indebted on account of said shares in the sum of $2,100, together with 
dividends, to either the distributees, legatees, assignees, or administrator 
of said Annie Dancy Meeks, and offered to pay such amount to such 
person or persons as may be declared by the court entitled to receive 
the same. 

The issues submitted and answers made thereto were as follows: 
'(1. Did Annie Dancy Meeks, a t  the time of the execution of the paper 

writing purporting to be her will, to wit, 10 Norember, 1933; and a t  
the time of the execution of the paper nr i t ing  purporting to be a deed 
for a lot in Tarboro, dated I1 November, 1933, and a t  the time of execut- 
ing the paper writing purporting to be an assignment of stock in the 
Edgecombe Homestead and Loan Association, and the paper nritiiig 
purporting to be an  assignment of bank deposit, each dated I1 Sovem- 
ber, 1933, ha l e  sufficient rneiital capacity to execute the same? Answer: 
'No.' 

"2. Was the execution of the said paper writings procured by the 
fraud and undue influence of F rank  H. Lloyd? Answer : (Yes.' " 

From judgment for the plaintiffs, based upon the ~ e r d i c t ,  the defend- 
ailt F rank  H. Lloyd appealed to the Supreme Court, assigning errors. 

H .  H .  Philips for plaintiffs, appellees. 
T .  0. Moses, G. H .  Leggett, and Geo. Jf. Fountain & Son for defend- 

ants, appellants. 

SCHEKCK, J. We will take u p  the exceptions as grouped by the a p  
pellant in his assignments of error. 
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First  assignment of error:  Exceptions 1, 2, 3, 4, 5, 6, and 7. These 
exceptions, according to the brief of the appellant, raise two questions: 
"(g) The competency of questions and answers, and ( B )  the compe- 
tency of the trial judge's remarks." 

The questions objected to were propounded by the plaintiffs to their 
witness, Dr.  J. G. Raby. Each of the questions was framed as follows: 
"In your opinion, did Annie Dancy Meeks, on 10 November, 1933, hare 
sufficient mental capacity, . . . either to make a will or to execute 
a deed, or to execute an  assignment of personalty?" to which the witness 
answered in each instance "No." Counsel for appellant stated that the 
basis of his objection was that the witness had stated that the last time 
he saw Annie Dancy Meeks was on 29 October, 1933, and the date fixed 
by the question was 10 November, 1933. This objection is untenable. 
The witness, an  admitted medical expert, testified that he had treated 
Annie Dancy Meeks off and on for 12 years, and in his opinion she mas 
suffering from senile dementia, an  incurable condition due to old age, 
which grows progressively worse until death, and that  by reason of this 
condition she had become "mentally incapacitated, feeble, and crazy," 
on 29 October, 1933, and that this condition continued up till 10 No- 
vember, 1933, and until her death, and further, in his opinion, on 10 
November, 1933, she did not have sufficient mental capacity to make a 
will. The witness further said: "I would say that a person couldn't 
recover from senile dementia unless they could get this nature rerersed 
and get younger; it i s  due to old age. No, s i r ;  they don't recover from 
senile dementia." We think that the expert knowledge of the physician 
as to the cause, symptoms, and effect of senile dementia and the oppor- 
tunity he had of observing Annie Dancy Meeks for 12 yeErs prior to and 
up to within 12 days of the date in question, namely, 10 November, 
1933, rendered him a competent witness to express an opinion upon her 
mental condition a t  that time, the date the documents in question were 
signed. 

"The competency of the trial judge's remarks" is first raised in the 
brief of the appellant. N o  exception is noted to these remarks in the 
record proper, and in the first assignment of error, under which the 
appellant discusses such remarks, there is no mention made of them. 
I t  is said in S. v. B r y a d ,  189 N. C., 112 (115) : "The fact that 
exception was not entered at  the time the remark (of {he  judge) was 
uttered is immaterial. The statute i s  mandatory, and all expressions of 
opinion by the judge during the trial, i n  like manner with the admission 
of evidence made incompetent by statute, may be excepted to after the 
verdict." But this does not mean the appellant can make the remarks of 
the judge the basis of exceptive assignment of error for the first time in 
his brief, as has been attempted in this case. Exceptions must appear in 
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the record, some as having been noted during the course of the trial and 
some, as in the case of an exception to the charge, as having been noted 
after verdict, but all must appear in the record and be preserved in the 
assignments of error. Yel louday  11. Perkinson, 167 N. C., 144; Razuls 
v. R. R., 172 N. C., 211; Pleasants v. R. R., 95 Pu'. C., 195; Lytle 7%. 

Lytle, 94 N. C., 522. 
The portion of the record containing the remarks of the judge of 

which the appellant complains in his brief is as follows: 
"By defendant's counsel: I will state the basis of the objections. H e  

stated the last time he saw her was on 29 October, 1933. 
"By the court :  The doctor is an  admitted medical expert, and he 

testified at that  time she was suffering from senile dementia, and  was 
crazy practically, and he was medical man enough to know whether that 
condition would change." While, as aforesaid, there is no objection in 
the record to the remarks of the judge, we are of the opinion that  the 
remarks, even if exception had been properly noted thereto, "should not 
be held for reversible error because, from the facts and attendant cir- 
cumstances disclosed in the record, i t  appears that  they . . . could 
have reasonably had no appreciable effect on the result." S. v. Jones, 
181 N .  C., 546. 

Second assignment of error:  Exception 8. This exception is aban- 
doned in the appellant's brief. 

Third and eighth assignments of error:  Exceptions 9, 19, 20, 21, 22, 
23, 24, and 25. These exceptions, according to appellant's brief, present 
for the Court's consideration two "interlocking questions," namely, ' ((A) 
Was there sufficient evidence . . . of undue influence, sufficient for 
that issue to go to the ju ry?  ( B )  Was not his Honor's charge couched 
in language so extreme and severe . . . as to irremediably injure 
the defendants before the jury on all of the issues?" 

While the evidence of fraud and undue influence was largely if not 
entirely circumstantial, we are inclined to the opinion that  it justified 
the submission of the second issue, but however this may be, the finding 
of the jury on the first issue that Annie Dancy Meeks did not have suffi- 
cient mental capacity to execute the will, and other documents, renders 
unnecessary any discussion of the assignments of error on the second 
issue, as it is well settled that  the finding by the jury that an alleged 
testator did not have sufficient mental capacity to execute a will is  suffi- 
cient to  support a judgment for the caveator, irrespective of the issue of 
fraud or undue influence. I n  re Rawlings' Will, 170 N .  C., 58. 

W e  have examined the charge and cannot agree that  it is so biased 
as to be prejudicial to the appealing defendant. When read contextually 
and as a whole it is a correct statement of the evidence and a clear 
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declaration of the law arising thereon. The appellant did not request 
that any other or further contentions or instructions be given. 

Fourth assignment of error : Exceptions 10 and 11. These exceptions 
are  abandoned in the brief of appellant. 

F i f th  assignment of 'error : Exception 12. Appellant sought to elicit 
from the witness J. A. Norris, an  attorney of Washington City, testi- 
mony relative to certain legal requirements in the probate of mills in the 
District of Columbia, and excepted to the court's sustaining an objection 
to thc question propounded to the witness. The exception is untenable, 
since it does not appear from the record what the answer of the witness 
would have been to the question to which objection was sustained. 
Xewbern v. Hinton, 190 N. C., 108;and cases there cited. However, the 
information which the unanswered questions seem to indicate the de- 
fendant sought from the witness was subsequently given by the witness 
in his further examination. 

Sixth and seventh assignments of error:  Exceptions 13, 14, 15, 17, 
and 18. These exceptions present the inquiry (1 )  as to whether certain 
letters written by J. A. Norris to the Edgecombe Home83tead and Loan 
Association and introduced by the plaintiffs were competent evidence, 
and, (52) if so, was it not competent for the appellant to have introduced 
in evidence copy of report of Dr. Whitby, psychiatrist, of his examina- 
tion of Annie Dancy Meeks, which was enclosed in  said letters? 

These letters tended to show that  the will was executed one day (10 
November, 1933), and the deed for land and transfer of stock and 
deposit the following day, and that J. A. Norris, the attorney who drew 
all of the papers and who had been called as a witness for the appellant, 
wrote, on 13 November, 1933, two or three clays later, that he had been 
engaged by Annie Dancy Meeks to settle her business affairs, and that 
delivery of the stock certificates had been made to 11i111, and that his 
client desired to cash them, and were competent as links in a chain 
of circumstances tending to show fraud and undue influence in  the pro- 
curement of the signing of the paper writings involved, and to contradict 
certain phases of the testimony of Norris. 

The purported report of the psychiatrist, which appellant contends 
should have been admitted in evidence when offered by him, was enclosed, 
along with other documents, in one of the letters. While ordinarily 
when one portion of a letter, document, or conversation js introduced in 
evidence the opposing side may introduce any other portion thereof 
which is explanatory of the portion theretofore in t rodu~~ed,  i t  does not 
follow that such letters, documents, or conversations in their entirety 
become competent simply because written or had at  the same time, the 
remaining portions thereof must throw light upon or explain that por- 
tion which has been already introduced-a fortiori, an ex parte state- 
ment enclosed in a letter, and otherwise incompetent, mculd not become 
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competent unless i t  explained t h e  letter i n  which i t  was enclosed. 1 0  
R. C. L., pars. 101, 102, pp. 935-6. T h e  purported report  of the psy- 
chiatr is t  i n  no way  explained the letter of Yorr i s  to the Homestead 
and  Loan  Association. 

T h e  evidence i n  this case was  i n  sharp  conflict. I t  was admitted 
under proper rulings by the court and  submitted to  the j u r y  under  a 
f a i r  and  impar t ia l  charge. T h e  issues were amwered i n  f a r o r  of the 
plaintiffs. T h e  judgment must  be affirmed. 

No error .  

I1 THE MATTER OF THE ADOPTIOS OF AKS FOSTER, .I MIAOR CHILD. 

(Filed 26 February, 1936.) 

1. Parent and Child A c- 
The right of the mother, if a suitable person, to the custody of her 

nlinor illeqitimnte child is not absolute, but map he voluntarily relin- 
quished by her for the good of the child as  determined by her. 

2. Adoption A a-Mother held to have waived right to notice of proceed- 
ings for adoption of her minor child. 

Where a mother has voluntar i l~ relinquished control of her child and 
agreed in vriting that i t  might thereafter be adopted b j  some suitable 
perwn approved by the superintendent of public nelfare of the county, the 
mother thereby w i l e s  her right to notice of any proceeding thrreafter 
instituted for tile adoption of the child. 

3. Adoption B c-Petitioners, relying on parent's relinquishment of child, 
held entitled to adopt child as against parent later seeking custody. 

Where a mother has roluntarily relinquished custody of her minor 
illeqitimnte child, and agreed that  it  might thereafter be adopted by some 
suitable person approJed by the superintendent of public nelfare of the 
county, and thereafter proceedings for adoption of the child are insti- 
tuted by suitable persons, nho  are given custody of the child by the court 
pending final judgment, and who awume obligations for the care nnd 
support of the child, the mother. upon her later marriage. is not entitled 
to have the adoption proceedings dismissed upon petition filed in the pro- 
ceedings by herself and liuiband, and the original petitioners in the pro- 
ceedings, who are found by the court to be suitable persons and able to 
caare for the minor, and who relied upon the mother's voluntary relin- 
quishment of the child and incurred obligations upon the strength thereof, 
are entitled to judgment decreeing final adoption of the child. 

APPEAL by Mildred V a n  de Sande  and her  husband, J. N. V a n  de  
Sande, f r o m  Harding, J., a t  J u n e  Special Term, 1935, of MECKLEN- 
BURG. Affirmed. 
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This is a proceeding for the adoption of Ann Foster, ihe minor child 
of Mildred Foster, now Mildred Van de Sande, wife of J. N. Van de 
Sande. 

The proceeding was begun on 11 September, 1933, by a petition filed 
with the clerk of the Superior Court of Mecklenburg County, by Norman 
D. Doane and his wife, Cleora C. Doane, under the provis,ions of chapter 
207, Public Laws of North Carolina, 1933. 

An order was entered in the proceeding by the court directing the 
superititendent of public welfare of Mecklenburg County to make a 
careful and thorough investigation of the matters alleged in the petition, 
and to report, in writing, to the court his findings with respect to said 
matters. 

After the report of the superintendent of public welfare had been 
filed, an interlocutory order was entered in the proceedirg by the court, 
by which the child, Ann Foster, was committed to the custody and care 
of the petitioners, Norman D. Doane and his wife, Cleor,~ C. Doane, for 
a term of one year, and until a final order of adoption should be entered 
in the proceeding in accordance with the prayer of the petition. I t  was 
provided in said interlocutory order that if a final order of adoption 
should be made in the proceeding the said final order should be retro- 
active, and be deemed to have been effective to all intenls and purposes 
from the date of the filing of the petition. I t  was further provided 
therein that pending the making of a final order of adoption, the said 
Ann Foster should be and remain the ward of the court, and should be 
under the supervision of the superintendent of public welfare of Meck- 
lenburg County. The interlocutory order was entered on 21 September, 
1933. 

Before the expiration of one year from the date of the said interlocu- 
tory order, to wit: On or about 1 March, 1934, Mildred Van de Sande 
and her husband, J. N. Van de Sande, filed a petition in the proceeding 
in which on the facts alleged therein they prayed the court to vacate and 
set aside the interlocutory order entered on 21 September, 1933, to 
remand the said Ann Foster to the custody and care of the petitioners, 
and to dismiss the proceeding. 

The original petitioners, Norman D. Doane and his wife, Cleora C. 
Doane, filed an answer to the petition of Mildred Van de Sande and 
her husband, J. N. Van de Sande, in which on the facts alleged therein 
they prayed the court to deny the prayer of said petition, and to make 
a final order of adoption in the proceeding in accordance with the prayer 
in their petition. The proceeding was thereupon docketed in the Supe- 
rior Court of Mecklenburg County for the trial of issues of fact raised 
by the pleadings. 

The proceeding was heard at  June  Special Term, 1935, of the Supe- 
rior Court. At said hearing a trial by jury of the issues of fact raised 
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by the pleadings was waived, and by consent of the parties the judge 
heard the evidence and found the facts, which are substantially as 
follows : 

1. The petitioner, Mildred Van de Sande, prior to her marriage to the 
petitioner, J. N. Van de Sande, on 20 October, 1930, at Greensboro, 
N. C., gave birth to an illegitimate child, who is the child referred to in 
the petitions in this proceeding as Ann Foster. The ~etit ioner,  J. N. 
Van de Sande, is not the father of said child. ,4t the dote of its birth, 
Mildred Van de Sande, who was then Mildred Foster, was about nine- 
teen years of age. She lived with her father and mother in their home 
in the city of Charlotte, Mecklenburg County, North Carolina. After 
the birth of her child, Mildred Foster returned, with her child, to the 
home of her father and mother in the city of Charlotte, and continued 
to live in said home, with her child, until 15 July, 1932. During this 
time she was wholly dependent upon her father and mother for the sup- 
port of herself and of her child. Both her parents resented the presence 
of the child in their home and insisted that if the said Mildred Foster 
continued to live with them she must make provision for her child else- 
where. The attitude of her parents towards her and towards her child 
made the said Mildred Foster very unhappy. Finally, on or about 
15 July, 1932, some time after she had attained the age of twenty-one, 
and when her child was nearly two years of age, Mildred Foster deliv- 
ered her child, Ann Foster, to a representati~e of the Junior League of 
the city of Charlotte, and at the same time signed a paper writing in 
words as follows : 

"PARENT'S RELEASE. 

"NORTH CAROLINA-MECKLENBURO COUNTY. 
"I, Mary Foster, mother of Ann Foster, a minor child, born on the 

20th day of October, 1930, at 502 S. Cedar Street, Greensboro, county 
of Guilford, State of North Carolina, hereby relinquish all right, care, 
and custody of the said Ann Foster to the Superintendent of Public 
Welfare, county of Mecklenburg, State of Pu'orth Carolina, and hereby 
give my consent to the said Ann Foster being legally adopted for life 
by person or persons approved by the Superintendent of Public Welfare 
of the county of Mecklenburg, State of North Carolina; and hereby give 
my consent to the name of the said child being changed to such name as 
the foster parents may select. 

"I, Mary Foster, hereby give my consent to the above voluntarily, of 
my own free will and accord, without force or duress of any kind. 

MARY FOSTEE. (Seal.) 

"Sworn to and subscribed before me, this the 14th day of July, 1932. 

"(Notarial Seal.) WINFRED B. KEKDRICK, 
Notary Public." 
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2. On the day she signed the release, and delivered her child to the 
representative of the Junior League, Mildred Foster wa,3 informed that 
when the child was removed from her home its whereabouts thereafter 
would be unknown to her. She said, "It is breaking m y  heart to give 
up my baby, but there is nothing else to do." She wail distressed and 
unhappy, nervous and worried by the attitude of her parents, which 
compelled her to give up her child. 

3. Immediately after the child was delivered by Mildrsd Foster to the 
representative of the Junior League of the city of Charlotte, it was taken 
before the judge of the domestic relations court of the city of Charlotte, 
who, after a hearing, adjudged the said child to be dependent and neg- 
lected, and thereupon, at their request, ordered that the said child be 
placed in the custody and care of Norman D. Doane and his wife, Cleora 
C. Donne, for a period of six months, with the privilege at the expiration 
of said period of instituting a proceeding for the adoption by them of 
said child. At this hearing the release signed by Mildrec Foster, mother 
of Ann Foster, was exhibited to rhe court. She had, however, no notice 
of said hearing or of the entry of the order with respecl; to the custody 
and care of Ann Foster. Pursuant to this order, Ann Foster was placed 
in the custody and care of Norman D. Doane and his wife, Cleora C. 
Doane, where she has remained since the date of said order. 

4. The petitioners, Mildred Van de Sande and J. N. Van de Sande, 
were married to each other during the month of August, 1933. Before 
their marriage, Mildred Van de Sande informed J. N Van de Sande 
of the birth of Ann Foster, and of the circumstances under which she 
had surrendered the possession of her child. Soon after their marriage, 
in August, 1933, Mildred Van de Sande appeared in ths domestic rela- 
tions rourt of the city of Charlotte and moved that the motion of the 
custody of Ann Foster be reopened. The motion was denied, and the 
said Mildred Van de Sande appealed, but subsequently abandoned her 
appeal. Thereafter, both Mildred Van de Sande and her husband, J. N. 
Van de Sande, visited Ann Foster in the home of Norman D. Doane and 
his wife, Cleora C. Doane, but made no demand for the possession of the 
said Ann Foster. 

5 .  The original petition in this proceeding mas filed on 11 September, 
1933; no notice of the filing of the said petition or of the pendency of 
this proceeding for the adoption of Ann Foster by Norman D. Doane 
and his wife, Cleora C. Doane, was given to Mildred Van de Sande or to 
her husband, J. N. Van de Sande. On or allout 1 March, 1934, the said 
Mildred Van de Sande and her husband, J. N. Van de Sande, filed their 
petition in the proceeding, and thereby made themselves parties to the 
proceeding for all purposes as if they had been made parties at the com- 
mencement of the proceeding. 
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6. Norman D. Doane and his wife, Cleora C. Doane, "during the 
period that Ann Foster has been in their custody, have given her the 
best of care and attention, have made plans for the future welfare of 
said child, and are in all respects willing and amply able to provide a 
good home for her and give her a good education; they are both persons 
of splendid character and reputation." 

7. Mildred Van de Sande and J. N.  Van de Sande are happily mar- 
ried to each other; a t  the date of the commencement of this proceeding 
they were both residents of the city of Charlotte, but have since moved 
to the State of Pennsylvania, where they now reside; they have a good 
home in which the child, Ann Foster, could be cared for, supported, and 
educated; J. lu'. Van de Sande is employed by a large corporation and 
receives a salary of from $175.00 to $200.00 per month;  he has prospects 
of promotion and of increase in salary;  he is ready, willing, and able to 
care for, support, and educate ,inn Foster if she be committed to the 
custody and care of his wife, Nildred Van de Sande. Both Mr. and 
Mrs. Van de Sande are persons of good character and are suitable per- 
sons to have the custody and care of Ann Foster. 

8. '(The interest, education, and future welfare of the said child will 
be best promoted and cared for in the home of Mr. and Mrs. So rman  D. 
Doane, and i t  will be for the best interest of said child, Ann Foster, that 
she remain in the home of Mr. and Mrs. Doane, whom she knows as her 
father and mother, and a final decree of adoption a\\arding the custody 
of the said child to Mr. and Xrs .  Norman D. Doane, for life, should be 
made in this proceeding, ~ i t h  an order that  the name of said child shall 
be changed to Ann Doane." 

On the foregoing facts, it  was considered, ordered, and adjudged by 
the court (1) that  the petition of Mildred Van de Sande and her hus- 
band, J. S. Van de Sande, be denied; and (2)  that the petition of 
Norman D. Doane and his wife, Cleora C. Doane, be allowed. 

From judgment ordering that  letters of adoption be issued in this 
proceeding to Norman D.  Doane and his wife, Cleora C. Doane, and 
that the name of Ann Foster be changed to  Ann Doane, in accordance 
with the prayer of the original petition, Mildred Van de Sande and her 
husbantl, J. S. Van de Sande, appealed to the Supreme Court, assigning 
error in the judgment. 

H .  I .  , lIcBougle,  Paul R. E r v i n ,  a n d  P. C.  W h i t l o c k  f o r  appellees.  
Chlrrmz Alexander a n d  C a ~ z s l e r  & Cans le r  for  appel lants .  

C o r s o ~ ,  J. I t  is well settled as the law of this State that  the mother 
of an illegitimate child, if a suitable person, is entitled to the custody 
and care of such child, ercn though there be others who are more suit- 
able. I n  re S h e l f o n ,  203 N.  C., 75, 164 S. E., 332; A s h b y  v. Page ,  106 
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N. C., 328, 11 S. E., 283. The right of the mother to i;he custody and 
care of such child, which the law recognizes, and which in  proper cases 
the courts will enforce, may, however, be forfeited or relinquished by her. 
The right is not universal or absolute. Brickell v. Hines, 179 N. C., 254, 
102 S. E., 309. I t  must yield to the best interest of the child, as deter- 
mined by the mother, or by the courts. Atkimon v. Dow rting, 175 N. C., 
244, 95 S. E., 487. 

I n  the instant case, at  the time she voluntarily delivered her child 
into the possession of a representative of the Junior League of the city 
of Charlotte and agreed in  writing that her child might thereafter be 
adopted in a proper proceeding by any person or persons, who should be 
approved by the superintendent of public welfare of Mecklenburg 
County, the mother relinquished her right to its custody and care in the 
future, and waived her right to notice of any proceeding thereafter insti- 
tuted for its adoption. She has no just cause of conlplaint that  no 
notice was given to her of the commencement or of the pendency of this 
proceeding. The circumstances as disclosed by the record under which 
she surrendered her child and agreed to its adoption by a stranger excite 
sympathy for her, but cannot be invoked to restore to her rights which 
she voluntarily relinquished. 

The facts found by the court show that  the petitioners in this proceed- 
ing relied upon the voluntary act of the mother of the child, and thereby 
assumed obligations to the child, which were properly considered and 
deemed determinative by the court in its disposition of the matters in- 
rolved in  this proceeding. 

We find no error in  the judgment. I t  must be and is 
Affirmed. 

LEE PARKER, TRUSTEE OF THE ESTATE OF R. 0 .  JEFFRESS, DECEASED, v. 
GURNEY P. HOOD. COMMISSIOXER OF BANKS, EX REL. CENTRAL BANK 
AND TRUST COhlPANY O F  ASHEVILLE, N. C. 

(Filed 26 February, 1936.) 

1. Banks and Banking H e-Where bank, acting as trustee under a will, 
commingles funds of estate, estate is not entitled to preference. 

A bank, acting as trustee under a will, received the assgets of the estate 
and commingled moneys belonging to the estate with its general assets 
and exchanged secilrities of the estate for other securities. Upon its in- 
solvency, a successor trustee was appointed, to whom was turned over the 
securities belonging to the estate which were held by the bank at the 
time of its insolvency in the account of the estate, and the successor 
trustee brought action claiming a preference in the assets: of the bank for 
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the moneys commingled and the amount by which the securities of the 
estate were depreciated by exchange of such securities by the bank. Held: 
As to the funds of the estate commingled with the general deposits of the 
bank the relation of debtor and creditor existed, and the exchange of 
securities by the bank brought in no new money to the bank. and plaintiff 
trustee is not entitled to a preference in the assets of the bank. 

2. Sam- 
Where plaintiff is not entitled to a preference in his suit against the 

receiver of an insolrent bank on a debt due by the bank, judgment should 
be entered for plaintiff for the amount of the debt as a general claim, and 
judgment that plaintiff recover nothing is error. 

3. Appeal and Error J c- 
Findings of fact by a referee, approved by the trial court and supported 

by competent evidence, are ordinarily conclusive on appeal. 
DEVIX, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Warlick, J., a t  J anua ry  Term, 1935, of 
B U K C ~ M B E .  Modified and affirmed. 

R. 0. Jeffress, of Haywood County, N. C., died on 10 November, 
1922, h a ~ i n g  first made and executed a last will and testament, which 
was duly admitted to probate in the said county of Haywood in the 
office of the clerk of the Superior Court of said county. Under the 
terms of said will certain specific devises and bequests were made and 
the remainder of his property, either real, personal, or mixed, whatever 
kind or character and wherever situated, of which he was seized and 
possessed, was bequeathed and devised by the said testator unto the 
Central Bank and Trust  Company of dsheville, N. C., and its successors 
and assigns, to be held in trust upon the terms and conditions and for 
the uses and purposes set out in said will. The said Central Bank and 
Trust  Company was named in said will as executor as well as trustee, 
and duly qualified as executor, and accepted the trust, as  set out and con- 
tained in said will. That  the said Central Bank and Trust  Company 
duly administered the said estate as executor, and after the same had 
been fully administered there was left in its hands assets to the amount 
of $107,259.08, which it transferred to itself as trustee in accordance 
with the last will and testament of the said R. 0. Jeffress, all as shown 
by its final account duly filed in the office of the clerk of the Superior 
Court of said Haywood County. 

The Central Bank and Trust Company hecame insohent and is being 
liquidated by the proper legal authorities. On account of the inability 
of the said Central Bank and Trust  Company to administer the said 
trust created under the terms of the said will, the Independence Trust 
Company, a State banking corporation of the city of Charlotte, S. C., 
uas,  on 7 January,  1931, appointed successor trustee to the said Central 
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Bank and Trust  Company upon due petition and according to law, and 
the said Independence Trust  Company accepted said succsssor trusteeship, 
and entered upon its duties as such, and called upon the Corporation 
Commission, through and by its then liquidating agent, to deliver to said 
Independence Trust  Company all of the assets and securities which came 
into the hands of the said liquidating agent as the property of the said 
Jeffress estate, and pursuant to said request and demand certain securi- 
ties were delivered to said Independence Trust Company by the then 
liquidating agent, with the consent of the Corporation Commission. 

The said Independence Trust Company, in its capacity as successor 
trustee, within the time allowed by law, and upon the proper parties 
filed proof of its claim for preference, and that within the time allowed 
by law the said claim was denied by the liquidating agent in charge as 
a preferred claim. Thereafter, within the time allowed by law, the 
said Independence Trust Company, as sucressor trustet:, on 17 August, 
1931, instituted in  the Superior Court of Buncombe C'ounty, N. C., a 
certain civil action entitled, "Independence Trust  Company, Trustee of 
the Estate of R. 0. Jeffress, deceased, v. Gurney P. Hood, Commissioner 
of Banks, and G. N. Henson, Liquidating Agent of the Central Bank 
and Trust  Company of Bsheville, North Carolina"; the summons in 
said action was issued on 17 August, 1931, and duly serred by the sheriff 
of Wake County, North Carolina, on 18 August, 1931. The said action 
was instituted for the purpose of establishing a preferr3d claim against 
the defendant and creating the plaintiff in its capacit~y aforesaid as a 
preferred creditor of said Central Bank and Trust Company. 

Thweafter, and during the pendency of said civil , a t ion  above re- 
ferred to, to wit, 20 May, 1933, the said Independence Trust Company 
failed to open its doors on account of i ts  insolvency, and Gurney P. 
Hood, Commissioner of Banks of North Carolina, thereupon took due 
possession and control of the management and affairs of the said Inde- 
pendence Trust Company, as provided by the statutes of xorth Caro- 
lina, and thereafter, to wit, on 23 December, 1933, Lee Parker, the 
plaintiff herein, upon proper application, after the resignation of the 
Independence Trust Company as successor trustee, was duly appointed 
successor trustee of the estate of R. 0. Jeffress, deceased, by the clerk 
of the Superior Court of Haywood County, S o r t h  Ca~ol ina ,  and such 
appointment was duly approved by the Hon. Felix E, Alley, resident 
judge of the Superior Court of Haywood County, and the said Lee 
Parker, the plaintiff herein, duly filed his bond and otherwise in all 
respects fully and completely complied with all of the requirements of 
his said order of appointment, and is now the duly qualified and acting 
successor trustee of the estate of R.  0. Jeffress, deceased. 



h'. C.] S P R I N G  TERM,  1936. 49 7 

On 5 March, 1934, upon due petition made and filed in  the Superior 
Court of Buncombe County, N. C., the said Lee Parker, plaintiff herein, 
was, bx order of the judge of the Superior Court of North Carolina 
presiding over and holding the regular courts for Buncombe County, 
N. C., designated as party plaintiff in the above entitled action and 
granted the right to prepare and file a supplemental complaint in said 
action. 

The prayer for judgment was as follows: 
"Wherefore, the plaintiff prays judgment against the herein defend- 

ant  as follows : 
"1. That  the plaintiff, as trustee of the estate of R. 0. Jeffress, 

deceased, have and recover the sum of $69,019.42, with interest thereon 
from 27 October, 1930; that the said amount be constituted a judgment 
lien against the assets of the said Central Bank and Trust Company, 
and that the herein defendant be ordered to pay the same out of the said 
assets first coming into his. hands as and for a preferred claim against 
the said Central Bank and Trust Company. 

"2 .  That  the plaintiff, as trustee of the estate of R .  0 .  Jeffress, 
deceased, be declared a preferred creditor of the said Central Bank and 
Trust Company, and his claim be declared entitled to preference and 
be paid out of the assets first coming into the hands of the within de- 
fendant and before payment to general creditors of said Central Bank 
and Trust Company. 

"3. That the defendant be required to make full disclosure to the 
court of all the transactions of the said Central Bank and Trust Com- 
pany with respect to the said estate; that the defendant be required to 
disclose what, if any, solvent securities came into the hands of the said 
liquidating agent, which were acquired by the said Central Bank and 
Trust Company by the exchange therefor of sound securities of the 
Jeffress estate, and for which sound securities the said Central Bank 
and Trust Company took or assumed to take worthless or unsound 
securities, for the account of the Jeffress trust estate. 

"4. That the value of the assets of said estate, which came into the 
hands of the Central Bank and Trust Company, and the value of the 
assets which the said liquidating agent turned over to this plaintiff, be 
appraised by the court, and treated and held by plaintiff as security, and 
that the plaintiff have judgment against the defendant for preference in  
payment to the amount of $69,019.43, with interest on ~ v h a t e ~ e r  amount 
is determined by the court to be the difference between the value of the 
assets received by the said Central Bank and Trust Company, as afore- 
said, and the value of the assets coming into the hands of this plaintiff 
from the said liquidating agent. 



"5.  For the costs of this action, and 
"6. For such other and further relief as to this court may seem proper 

and just." 
The defendant denied the material allegations of the complaint, and 

denied that plaintiff was entitled to a preference, and! further prayed 
that the action be dismissed. 

The matter was referred to J. G. Merrimon, referee, who in an elabo- 
rate report found the facts and made his conclusions of law, and denied 
the preference. Numerous exceptions and assignments of error were 
made to the report by plaintiff. The court below overruled the excep- 
tions and assignments of error made by plaintiff, and :rendered the fol- 
lowing judgment : 

 his cause coming on to be heard, upon the report of J. G. Merri- 
mon, referee, and upon the exceptions-filed by the plaintiff to said 
report, and having been heard, and the court being of the opinion that 
the evidence fully sustains the referee's findings of fact and his con- 
clusions of law thereon; I t  is accordingly ordered and adjudged that 
the plaintiff's exceptions and assignments of error to said referee's report 
be and each of them is hereby bverruled, and the re.port of the said 
referee be and i t  is in  all respects, both as to findings of fact and con- 
clusions of law, confirmed. I t  is further ordered that the plaintiff take 
nothing by his'writ, and that the defendant go hence without day and 
recover his costs, to be taxed by the clerk. Wilson Warlick, Judge 
presiding." 

The plaintiff made numerous exceptions and assignments of error, and 
appealed to the Supreme Court. 

J .  Y .  Jordan, Jr., for plaintiff. 
Johnson, Rollins & Uzzell, C. I. Taylor, and Alfred Barnard for 

def encEant. 

CLARKSON, J. We think i t  unnecessary to go into a long discussion of 
this case. We think the judgment of t h ~  court below denying plaintiff 
a preference correct, but a judgment for the plaintiff should have been 
rendered for the debt due by the Central Bank and Trust Company to 
plaintiff. 

The referee, in an able and carefully prepared report, covering every 
aspect of the controversy, both the facts and law, has 1,his to say: "In 
view of the decision in the case I have cited, Coclce v. Hood, 207 N .  C., 
14, and the many authorities which I have read, I have felt compelled to 
find and conclude that the plaintiff in this case is not entitled to the 
relief demanded in his complaint, and that judgment sl~ould be entered 
for the defendant, and the costs to be fixed by the court,. . . . I t  is 
impossible to state how much time I did spend in investigation of the 
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law involved in  this case, for, as stated, my  sympathies-if I were per- 
mitted to have any-were with the plaintiff. I regret my inability to 
afford the relief demanded, especially so, as the general creditors will not 
receive anything in  the way of dividends according to my information, 
and i t  was only after long research and investigation that I have be- 
come convinced that  there was no other decision which I could render. 
I f  I am in error, I am very glad that the court will have the opportunity 
to correct me." 

There was evidence to support the referee's findings of fact and his 
judgment was confirmed by the court below "In all respects, both as to 
findings of fact and conclusions of law." These findings of fact are 
ordinarily conclusive on this Court. The funds were intermingled and 
commingled in  the Central Bank and Trust  Company, and the trans- 
action was one of debtor and creditor; and in other respects in the shift- 
ing of the funds there was no new money. Bank v. Corporation Com- 
mission, 201 N. C., 381; Hicks v. Corporation Commission, 201 N. C., 
819. We think the case of Andrews v. Hood,  Comr., 207 N. C., 499, 
distinguishable. 

For  the reasons given, the judgment of the court below is 
Modified and affirmed. 

DEVIN, J., took no part in the consideration or decision of this case. 

HUGH I,. MAUNEP v. METROPOLITAN LIFE INSURANCE COMPANY. 

(Filed 26 February, 1936.) 

1. Insurance K f-Effect of incontestability clauses in general. 
An incontestability clause in a policy of life insurance precludes in- 

surer, after the lapse of the time therein stipulated, from setting up the 
defense of fraud in the procurement of the policy, and all other defenses 
except nonpayment of premiums. 

2. Courts B &Recorder's court held to have no jurisdiction to grant 
affirmative equitable relief. 

The Superior Courts are given exclusive original equity jurisdiction, 
except such equity jurisdiction as is directly given courts inferior to the 
Superior Courts by statute, and a recorder's court not given equity juris- 
diction, ch. 390, Public-Local Lans of 1931, is without power to decree 
the cancellation and rescission of an insurance policy for fraud upon such 
defense raised by insurer in an action instituted by insured to recover 
disability benefits in a sum within the jurisdiction of the recorder's court. 
since such decree affords aarmative equitable relief and goes beyond the 
power of the court to consider equitable matters raised merely as a 
defense to an action within its jurisdiction. 
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Insurance K f-Held: Insurer  failed t o  set u p  f raud  i n  court of compe- 
tent  jurisdiction within t ime allowed in incontestability clause. 

In  order for insurer to rescind for fraud a policy containing an incon- 
testability clause, i t  is necessary that  insurer, within ,:he time allowed in 
the incontestability clause, bring an action therefor or set up such defense 
in a n  action instituted in a court having jurisdiction to grant the affirma- 
tive relief of rescission, and such defense set up by insurer within the 
time allowed in the policy in an action on the policy instituted by insured 
in a recorder's court having no equitable jurisdiction, is insufficient, and 
the incontestability clause will prevent Ihe insurer fi'om setting up the 
defense in a second action in the Superior Court thereafter instituted 
by insured after expiration of the time provided in the contract in which 
insurer might contest the policy. In this case judgment was renderecl in 
the recorder's court decreeing rescission, and insured appealed. took a 
voluntary nonsuit in the Superior Court, and instituted a new action. 

Judgments  L H u d g m e n t  rendered by court without jurisdiction is 
void a n d  will not  bar subsequent action. 

I n  an action for disability benefits instituted by insured in a recorder's 
court, within the time allowed in the incontestability clause for rescission 
by insurer, judgment was rendered in insurer's fa lo r  adjudging that  
insured recover nothing, and that the policy be canclled and rescinded 
for fraud in its procurement. Insured appealed, but took a voluntary 
nonsuit in the Superior Court, and thereafter instituted a new action, 
after the expiration of the time allowed in the polic:? for rescission by 
insurer, to recover disability benefits accruing since the rendition of the 
judgment in the recorder's court. Held: The recorder's court was with- 
out jurisdiction to grant the affirmative equitable relief of rescission, and 
its judgment of recission was void and does not bar insured from setting 
up in the second action the incontestability clause in the policy to prevent 
insurer from setting up the right to resvind the policy for fraud in its 
procurement. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by  t h e  defendant f r o m  Warlick, J., a t  F e b r u a r y  Term,  1935, 
of BUNCONBE. NO error .  

T h e  issues submitted to  a n d  answers made  by t h e  j u r y  were a s  follows : 
"I. D i d  the  defendant  issue a n d  deliver t o  the plaintiff i ts  policy 

No.  6809832-A, and  were al l  premiums due on said policy pa id  or either 
tendered u p ,  t o  and  including 2 November, 19321 Answer :  'Yes,' by  
consent. 

"2. H a s  t h e  plaintiff been continuously totally disabled a s  the result 
of bodily disease f r o m  engaging i n  a n y  business or occupation and per- 
fo rming  a n y  work f o r  compensation or profit f r o m  19 November, 19311 
Answer : 'Yes.' 

"3. D i d  the  plaintiff,  on or  about  2 1  March,  1932, file with the de- 
fendant  due proof of h i s  disabi l i ty? Answer : 'Yes.' 

"4. I s  the  defendant, by  reason of the  incontestability clause i n  the 
policy and  i n  the  disability clause attached thereto, precluded f r o m  
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setting u p  the defenses of fraud pleaded in  the answer? Answer : 'Yes.' 
"5. What  amount, if any, is the plaintiff entitled to recover of the 

defendant on account of the disability benefits pleaded in the complaint 1 
Answer: '$1,074.15, and interest a t  6 per cent.' 

"6. What amount, if any, is the plaintiff entitled to recover of the 
defendant on account of premiums paid under protest, subsequent to the 
plaintiff's disability ? Answer : '$104.82."' 

From judgment based on the verdict, the defendant appealed, assign- 
ing errors. 

Johnson,  Rol l ins  & Uzzell for plaintiff, appellee. 
Hark ins ,  V a n  W i n k l e  & W a l t o n  and P. TY. Garland for defendant, 

appellant. 

SCHEXCK, J. There is no conflict in the evidence. It all tends to 
show the issuance of the policy, the payment of premiums, the total and 
permanent disability of the insured from the date claimed, the notice to 
the insurance company of such disability, and the institution of this 
action after the expiration of t ~ + o  years from the issuance of the policy. 
The  two-year incontestability clause in  the policy sued on is made 
applicable to the "Supplemental Contract" for "Total and Permanent 
Disability'' by these words: "No other provisions of said policy shall be 
held or deemed to be a par t  hereof, except ( a )  the provisions of said 
policy as to incontestability shall apply hereto, . . ." The amounts 
contained in  the answers to the fifth and sixth issues were agreed upon 
by the parties. 

The controversy centers around the fourth issue. 
The  defendant issued an income policy, fifty-three-year endowment, 

upon the life of the plaintiff for  six thousand dollars, dated 2 February, 
1931, by the terms of which the defendant agreed to waive further pay- 
ment of premiums and to pay certain benefits to the plaintiff, should he 
become totally and permanently disabled, the terms and conditions under 
which said benefits  ere payable being fully set forth therein. About 
Nay,  1931, the plaintiff permitted said policy to lapse for nonpayment 
of premiunls, and, upon application, the policy was reinstated 28 Sep- 
tember, 1931. About March, 1932, plaintiff made application to the 
defendant for benefits under the policy, and the defendant tendered to 
the plaintiff the return of all premiums, with interest, and notified him 
that it would resist and contest any payment under the policy, which 
return premiums the plaintiff declined to  accept. 

On 1 September, 1932, the plaintiff instituted an  action in  the record- 
er's court of Cleveland County to recover the amount of benefits under 
said policy on account of alleged total and permanent disability from 
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19 November, 1931, till the institution of the action, namely, $480.00. 
The defendant filed an answer in said recorder's court, in which it 
alleged that it had been induced to issue the policy by reason of false 
and fraudulent statements as to the condition of the health of the plain- 
tiff, which were made in  his written application for insurance dated 
26 January, 1931, and that the defendant had been induced to reinstate 
said policy by reason of similar false and fraudulent statements made in 
the plaintiff's application for reinstatement of the policy dated 28 
September, 1931. 

The cause came on for trial in the recorder's court on 7 October, 1932, 
and judgment was rendered in favor of the defendant, from which the 
plaintiff appealed to the Superior Court of Clevelaid County. The 
case pended on appeal in the Superior Court of Cleveland County until 
the March Term, 1934, thereof, when the plaintiff took a voluntary 
nonsuit, and thereafter, on 8 June, 1934, instituted this action in  the 
Superior Court of Buncombe County. 

At the trial of the instant case his Honor, Warlick, J., held that the 
judgment in the recorder's court of Cleveland County was a bar to the 
recovery by the plaintiff of the amount sued for in that court, but was 
not a bar to the recovery of additional benefits accruing after that suit 
was instituted, and permitted the plaintiff to offer evidence tending to 
establish that such additional benefits had accrued. 

Judge Warlick refused to permit the defendant to introduce evidence 
to sustain its alleged defense based upon the procurement of the policy 
by false and fraudulent statements as to the condition of the plaintiff's 
health, made in his applications for insurance and reinrgtatement, for the 
reason that the instant action was commenced after the time limit in the 
incontestability clause had elapsed, and charged the p r y  that if they 
found the facts to be as shown by all the evidence they would answer 
the issues as shown in the record. 

The court's ruling denying the defendant the right to introduce evi- 
dence tending to establish its defenses based upon allegations of fraud 
in the procurement of the policy, and holding that the incontestability 
clause was applicable to this case, were made the basss of the defend- 
ant's exceptive assignments of error. 

The first question presented to us for determination is whether the 
judgment in the recorder's court of Cleveland County is a bar to the 
plaintiff's setting up the incontestability clause of the policy. That 
judgment is as follows: 

"This cause, coming on to be heard before the und~miglled recorder 
pro f e rn  for the recorder's court of Cleveland Count;?, on 7 October, 
1932, and being tried, and after the introduction of evidence by the 
plaintiff and defendant and the argument of attorneys, the court is of 
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the opinion that  the plaintiff is not to  recover anything from the de- 
fendant in this action, and the issues of fact are answered in favor of 
the defendant ; 

"Now, therefore, i t  is order, adjudged, and decreed by the court that  
the plaintiff take nothing by this action. I t  is further ordered that the 
policy of life insurance sued upon by the plaintiff be and the same is 
hereby canceled and this action dismissed, and the costs are taxed against 
the plaintiff ." 

I t  is  well settled in this jurisdiction that  a clause in a policy of life 
insurance making it incontestable after a given time covers the defense 
of alleged bad health of the insured a t  the time of delivery, and also that 
of false and fraudulent statements alleged to  have been made by the 
insured in his application, as well as all other defenses except nonpay- 
ment of premiums. Hardy v. Insurance Co., 180 N. C., 180, and cases 
there cited. 

The recorder's court of Cleveland County had jurisdiction of the 
amount sued for, namely, $480.00, by reason of alleged disability bene- 
fits accruing u p  to the time of the institution of the action therein, and 
the holding of the Superior Court that  that portion of the recorder's 
judgment to the effect that  the plaintiff take nothing was a bar to his 
recovery of that  amount in this action is not appealed from. However, 
that portion of the judgment of the recorder's court which provides that  
the life insurance policy sued upon by the plaintiff be canceled was void, 
since i t  was an  attempt to  administer equitable relief, namely, cancella- 
tion or rescission, and the recorder's court of Cleveland County is with- 
out equitable jurisdiction. 

Professor McIntosh, i n  his valuable work, K. C. Prac.  and Proc., 
par. 62, p. 60, in speaking to  the subject of the jurisdiction of our 
courts, says: "The Superior Court, prior to 1868, had exclusive equity 
jurisdiction, to be administered in accordance with the procedure exist- 
ing in the English court of chancery. The new Constitution abolished 
the distinction between the two systems of procedure, but left the rights 
and remedies to be administered by the Superior Court, with all the 
powers formerly exercised by i t  as a court of equity. Such jurisdiction 
is still exclusive, i n  the absence of statutes conferring it upon some other 
court.'' The recorder's court of Cleveland County was created by 
chapter 243, Public-Local Laws of 1911, and an  examination of this 
statute, and of the amendment thereto, chapter 390, Public-Local Laws 
of 1931, fails to reveal that  any equitable jurisdiction has been con- 
ferred upon the court thereby created. While the recorder's court of 
Cleveland County, in like manner as a justice of the peace, may have 
the right to allow an  equitable defense, this does not extend to it the 
right to affirmatively administer equitable relief. See cases cited under 
par. 62, N. C. Prac. and Proc., supra. 
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SMITH u. INSUR~NCE Co. 

The  setting u p  in the answer in the recorder's court of the defense of 
fraud in  the procurement of the policy, and the tendering of the amount 
of premiums theretofore paid, was nothing more than notice by the 
defendant to the plaintiff of its intention to rescind the policy. It was 

A " 

not a rescission thereof for the reason that  the company alone could not 
rescind it, nor could the company procure a valid juclgment rescinding 
it from a court without eauitable iurisdiction. I t  was necessarv for the 
insurer, within the time allowed in the incontestabilit,~ clause, to bring 
suit i n  a court of competent equitable jurisdiction for the cancellation 
of the policy to prevent i t  from remaining binding a.id enforceable by 
the insured. Trust Co. c. Insurance CO., 173 N .  C., 358.  '(Like other 
written contracts, i t  (the policy) may be set aside or corrected for fraud 
or for mutual  mistake; but, until this is  done, the written policy is con- 
clusively presumed to  express the contract it purports to  contain." Wil- 
son v. Insurance Co., 155 N .  C., 173 (175). 

The  court was correct i n  holding that  the judgment of the recorder's 
court was not a bar to the plaintiff's setting u p  the incontestability 
clause in this action, and, since such clause was so set up, the court was 
also correct i n  ruling that  the evidence tending to show the ill health of 
the plaintiff or false and fraudulent statements in hiig applications for 
insurance and reinstatement was incompetent, since u n d e r  the two-year 
incontestability clause the policy could be contested in this action, insti- 
tuted more than two years since the issuance of the policy, only upon the 
ground of nonpayment of premiums. 

I n  the tr ial  and judgment in  the Superior Court we find 
X o  error. 

Dimnil J., took no part  in the consideration or decision of this case. 

EDWARD DALTOS SMITH v. KEW TORK LIFE IKSURANCE COMPANY. 

(Filed 26 February, 1936.) 

1. Insurance K a-Rule that  knowledge o f  local agent will be imputed to  
insurer held not applicable under facts of this case. 

Plaintiff's evidence disclosed that he told insurer's soliciting agent that 
he had had trouble with his eyes and had had them treated, but that upon 
medical esamination for the policy he failed to disclose that he had had 
an operation on one eye a little over a year before the esamination and 
an operation on the other eye less than a year prior th~reto,  although the 
esamination blank specifically called for the disclosure of such informa- 
tion and plaintiff signed same immediately below a declaration that he 
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had rend same carefully and that each of his answers was full, complete, 
and true. Six years after the policy became effective, plaintiff became 
practicnlly blind. and instituted this suit on the disability provision of the 
policv. Held:  The disclosure to the soliciting agent that lie had had 
trouble with his eyes and had bccn treated for them is insufficient to 
impute to insurer knowledge that insured had been in a hospital and had 
his eyes operated upon, esl)ecially in the face of his statement to the 
contrary made to tlie medical examiner of the company. 

2. Insurance I +Insurer held entitled to rescission of disability clause 
for  fraud. 

JTliere plaintiff's evidence in an action on the disability clause of a 
lmlicy of insurance establishes that  the disability provisions in his p o l i c ~  
were procured by false statements and the suppression of material 
fdcts as  to insurability, made by insured to insurer's medical examiner, 
plaintiff may not recover. and insurer is entitled to judgment rescinding 
the (lipability provisions upon the return of premiums paid therefor, with 
interest, the disability clause exprrssly providing that the provisions of 
the incontestability clause 41ould not apply to the disability insurance. 

3. Insurance R c- 
Tlic evidence in this case is hcld to show that insured's disability re- 

sulted from a disease e ~ i s t i n g  prior to the issuance of the golicy, which, 
It$ the terms of tlie policy, was excluded from the disability benefits. 

DEVIS. J., took no part in the consideration or decision of this case 

APPEAL by  plaintiff f r o m  Barnhill, J., a t  May Term, 1935, of PITT. 
Affirmed. 

T h i s  is a civil action to  recover disability benefits upon a $5,000 l i fe  
insurance policy containing a provision known as  a total  and  permanent  
disability clause, which i s  t o  the  effect t h a t  upon  the  insured's becoming 
disabled by  i n j u r y  or  disease t h a t  wholly prevents h i m  f r o m  performing 
a n y  work or engaging i n  a n y  business f o r  remunerat ion or profit, occur- 
r ing  af ter  said insurance policy took effect and before the  insured was 
60 years old, he  shall be entitled to  a waiver of fu r ther  premiums a n d  
$10.00 pcr  month  f o r  each $1,000 insurance set fo r th  i n  the face of the  
policy, upon proof tha t  t h e  insured will be continuously a n d  totally 
disabled f o r  life. 

I t  is  admit ted by the  defendant t h a t  a policy with the  total  arid per- 
manent  disabiIity clause was issued by i t  to  the  plaintiff on  8 October, 
1926, and t h a t  the premiums were pa id  thereon u p  to t h e  t ime of filing 
claim thereunder, a n d  t h a t  proof of c laim was duly made  i n  August,  
1932, by  the  plaintiff f o r  the  sum of $50.00 per  month  f r o m  September 1, 
1932. However, the  defendant averred i n  i ts  answer t h a t  t h e  policy was 
procured by  false and  fraudulent  representations made  i n  the  applica- 
tion therefor, and  tha t  the  disease causing plaintiff's disability existed 
prior to  the issuance of the  policy, and  declined t o  p a y  the  disability 
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benefits, and gave notice of its election to rescind the provision for such 
benefits in the policy, and tendered the amount of premiums theretofore 
paid therefor. 

The plaintiff declined to accept the tender of the amount of premiums 
paid and filed a reply wherein he alleged that if any false statements 
were made in the application for the insurance policy, they were made 
with the knowledge of the defendant's soliciting ageni; and medical ex- 
aminer of their falsity, and that the company thereby waived any 
defense grounded upon such statements, and is estopped to set up such 
defense, and that the disability occurred after the issumce of the policy. 

The case came on for trial and at  the close of the plaintiff's evidence 
the court granted the defendant's motion for judgment as of nonsuit, 
and further ordered and adjudged, upon the pleadings and evidence, 
that the permanent disability provision in the policy be canceled. From 
this judgment the plaintiff appealed, assigning errors. 

S. J .  Everett for plaintiff, appeWa.ltt. 
Albion Dunn for defendant, appellee. 

SCIHENCK, J .  The provision of the policy under which the plaintiff 
claims is as follows: '(Disability shall be considered total whenever the 
insured is so disabled by bodily injury or disease that he is wholly pre- 
rented from performing any work, from following any occupation, or 
from engaging in any business for remuneration or profit, provided such 
disability occurred after the insurance under this policy took effect and 
before the anniversary of the policy on which the insured's age at  near- 
est birthday is sixty." 

I t  should be noted that the disability benefits under the policy are 
specifically excepted from the incontestability clause thereof, said clause 
being in the following words: ('This policy shall be incontestable after 
two years from its date of issue, except for nonpayment of premium, 
and except as to provisions and conditions relating to disability and 
double indemnity benefits." 

The plaintiff contended and offered his own testimoay and other evi- 
dence tending to prove that his eyes were good when the policy was 
issued and took effect in 1926, and gave him no trouble at that time, and 
that he was in good health and under no disability until January, 1932, 
and that he filed claim in August, 1932, and that when the policy was 
sold to him in 1926 he was not nineteen years old and had several years 
before been a pupil in a school conducted by the agent of the defendant 
who solicited his insurance, that he was wearing glasses; at  the time, and 
told her about his eyes having been treated, and that he accepted the 
statement of that agent when she told him that the treatment of his eyes 
made no difference; that the agent filled out the application and sent him 
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to the doctor, that the doctor had personally known him for nine years, 
and had had an  office within 50 yards of his father's store, where the 
doctor was seen by the plaintiff practically every day, and where the 
plaintiff went several times a week; that i n  making the examination the 
doctor asked him only four or five questions and nothing about his eyes, 
although he had glasses on a t  the time and would have told him about 
his eye treatment if the doctor had asked him; that  in signing the paper 
containing the questions and answers he did as directed by the doctor, 
and did not know he was responsible for what the doctor had written, 
and in putting his name on the paper he obeyed the doctor, whom he, as 
a child, had obeyed many times before; that he is now totally and per- 
manently disabled by practical blindness caused by glaucoma simplex. 

The "Answers to the Medical Examiner," which is a part of the policy 
upon which this action is based and which was introduced in evidence, 
contains, among other questions and answers, the following: "7. A. 
Have you had any accident or injury or undergone any surgical opera- 
t ion? yes, appendicitis, 12 years ago. Operation. Recovery. 7. B. 
Have you been under observation or treatment in any hospital, asylum, 
or sanitarium? Yes, appendicitis. . . . 8. D. Have you consulted 
a physician for or suffered from any ailment or disease of the skin, 
middle ear, or eyes? No. . . . 10. Have you consulted a physician 
for any ailment or disease not included in your above answers? Yes, 
malaria fever, 1922, two weeks, moderate, recovery." 

The plaintiff stated on cross-examination that the first time he went 
to the hospital for trouble with his eyes was in 1925, and that before 
that he had consulted Dr. Daniels of New Bern and bought glasses, and 
that Dr. Daniels had told him that he had a decayed nerve of the right 
eye, and that about six months after consulting Dr. Daniels he went to 
Johns H ~ p k i n s  Hospital and there consulted Dr.  XcLean for treatment 
on 16 September, 1925, and that Dr. NcLean performed an operation on 
his eye, heobored a hole in i t  and put a little gold wire in the eye, that 
Dr. McLean operated the first time he consulted him, and that the eye 
did not pain him any more until 1926, at  which time he made a second 
visit to Dr. McLean and he performed another operation in his other 
eye and told him that the condition which existed in September, 1925, 
had spread to the other eye, that  the operation on his left eye was a 
different operation, a trephine, the doctor just opened the eye but did 
not put a mire in  this one. 

On further cross-examination the plaintiff also stated: "I found my 
statement in the application was false; I did not know i t  then; I found 
out i t  was false when the company sent me the check for the return 
premiums; the statement about my eyes is not true, but I didn't make 
i t ;  the one about not haring consulted a physician in the last five years 
is not true;  if the operation on the eyes was a surgical operation, my 
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statement that the operation for appendicitis was the only operation I 
had had was not true; I don't know if I would call the eye operation 
a surgical operation. When I stated that malaria was the only disease 
I had had, that was not true. I don't know that I would call it a surgi- 
cal operation. Except as to my eyes I had not been treated by a doctor 
within five years next to the date of the policy, except for malaria." 

When asked why he did not tell about the operations on his eyes at 
the time he was asked if he had consulted a doctor about any other dis- 
ease, the plaintiff said: "I don't know. I didn't have my mind on my 
eyes then. I had on glasses; it looks to me like he ~ iou ld  have asked 
me about my eyes.') The plaintiff further testified that he kne~v he was 
undergoing a physical examination for the purpose of finding out 
whether he was able to get the policy, and when asked why he did not 
tell the doctor what he told the soliciting agent, said: "I thought he was 
going to make the examination; I didn't know it was a questionnaire"; 
and further stated, "If he didn't find it out, I was not going to tell him; 
it looks to me like he could find it out; I. knew i t ;  I never told him 
because he didn't ask me anything about it, and I knew at the time that 
I had had treatment for my eyes, that a wire had been put in my right 
eye, and that it had been drained, and that another operation had been 
performed on my left eye during my second trip to Baltimore." 

I t  appears from the plaintiff's own testimony that he withheld from 
the medical examiner of the company the fact that he had been but a 
short time previously to Johns Hopkins Hospital in Baltimore and had 
had an operation performed upon one eye within shortly over a year 
before making the application for insurance, and upon the other eye in 
considerably less than a year before. I t  is also apparent that the repre- 
sentations made by the plaintiff to the defendant's medical examiner to 
the effect that he had not been in a hospital and that he had not been 
treated by any physician except for appendicitis and malaria, when as 
a matter of fact he had been in the hospital and had both of his eyes 
operated on, were false representations of material facts. 

The questions and answers contained in the medical examination are 
followed by this provision: "On behalf of myself and of every person 
who shall have or claim any interest in any insurance made hereunder, 
I declare that I have carefully read each and all of the above answers, 
that they are each written as made by me, and that each of them is full, 
complete, and true, and agree that the company believing them to be 
true shall rely and act upon them," and immediately following this pro- 
vision is the plaintiff's signature. 

The attending physician's report on the claim for disability filed by 
the plaintiff on 18 August, 1932, shows that his "first consultation in 
the present disability" of the plaintiff was held on 16 Eleptember, 1925, 
and that the date of the "onset of the present disability" was about 
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September, 1924, and that his diagnosis of the "disease . . . caus- 
ing the present disability" was glaucoma simplex. 

We do not think that  this case falls within those cases which hold 
that, in the absence of fraud or collusion between the insured and the 
soliciting agent, the knowledge of the agent, when acting within the 
scope of the powers entrusted to him, of any misstatement of facts will 
be imputed to the company, although the policy contains stipulations to 
the contrary, and that  such imputed knowledge constitutes a waiver of 
any defense upon the ground of such misstatements and is  an  estoppel to 
the setting u p  of such defense. The  distinction between those cases and 
the instant case is that  i n  the former the agents of the insurers were 
informed of the true facts, but did not convey them to the insuring com- 
panies by truthfully filling out the answers to the questions contained in  
the applications or otherwise, whereas in  the instant case there was a 
suppression of the truth from the medical examiner who filled out the 
questionnaire, by which he was deceived, and which caused him to con- 
vey to the company false information, the falsity of which was known 
to the insured but unknown to  the medical examiner, or the insurer. 
The fact that  the plaintiff had told the soliciting agent that  he had had 
trouble with his eyes and had had them treated, and the facts that  the 
medical examiner of the company knew him from boyhood and knew he 
wore glasses were not sufficient to impute to the company knowledge of 
the fact that he had been in  a hospital and had his eyes operated upon- 
especially is this so in the face of this statement to the contrary made to 
the medical examiner of the company. 

We conclude and hold that  by reason of the false statements of mate- 
rial facts made by the plaintiff to  the medical examiner of the defendant, 
and of the suppression of material facts as to his insurability, the plain- 
tiff is  not entitled to recover in  this action, and that  the defendant is 
entitled to have the disability prorisions of the policy sued upon re- 
scinded upon the return by it to the insured of the amount of the pre- 
miums paid therefor, with interest. 

I t  mould seem further that  the total and permanent disability clause 
of the policy was not applicable to the plaintiff's present disability for 
the reason that  the evidence tends to  show that  i t  did not occur after the 
policy sued on took effect, since, according to the report of the physician 
filed with the application for disability benefits, the "onset of the pres- 
ent disability" was in 1924, and that  his "first consultation in the pres- 
ent disability" was in 1926, and that  the policy did not take effect until 
1932. 

The  judgment of the Superior Court is 
Affirmed. 

DEVIX, J., took no part  in the consideration or decision of this case. 
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R. H. RIGSBEE, EXECUTOR, v. W. J. BROGDEN, AU.MINI~TRAT~R. 

(Filed 26 February, 1936.) 

1. Life Estates  B c: Executors a n d  Administrators D f-Estate of life 
tenant  is  liable fo r  taxes assessed prior t o  his dea th  a s  preferred claim, 

A life tenant is liable for taxes assessed against the property during his 
lifetime, C. S., 7982, and when he dies without paying same they constitute 
a claim against his estate for taxes assessed previous to his death within 
the meaning of C. S., 93, and are  payable in the third class stipulated by 
the statute fixing priority of payment of claims against the estate of an 
insolvent. 

2. Same-Assessments fo r  public improvements assessed prior t o  death of 
life t enan t  d o  no t  collstitute preferred claim against his  estate. 

Street and sidewalk assessments constitute a lien against the property 
not collectible out of other properties belonging to the owner, and by pro- 
vision of statute a life tenant of the property is not liable for the whole 
assessment, C. S.. 2718, but such assessment is to be proportioned between 
the life tenant and remainderman, C. S., 2720, and upon the death of the 
life tenant the assessments for public improvements levied against the 
property prior to his death do not constitute a preference against his 
estate payable in the third class of priority as  a tax assessed on the 
estate prior to his death. C. S., 93. 

3. Same-Charges fo r  water  and  g a s  connections, incurred prior t o  death 
of life tenant,  d o  not constitute preferred claim against his estate. 

Charges for water and gas connections, incurred during the lifetime of 
a life tenant and unpaid a t  his death, do not constitute a preferred claim 
against his estate a s  taxes assessed on the estate prior to his death, C. S., 
93, since in no event would such charges stand upon a higher plane than 
assessments for permanent improvements. C. S., 2710 (4), 2718. 

4. Same-Tax-sale certificate in t h e  hands of remaindernnan does not con- 
s t i tute  preferred claim against  t h e  estate of life tenant.  

A tax-sale certificate in the hands of a remainderman, representing 
taxes paid by the remainderman during the lifetime of the life tenant, 
may not be proved as  a preferred claim against the estate of the life 
tenant, since the remainderman's sole remedy upon the tax-sale certificate 
is by foreclosure under the provisions of C. S., 8028. 

5. Life Estates  B d :  Executors a n d  Administrators D d-Proof of life 
tenant 's receipt of proceeds of Are insurance does not a lone  entitle 
remainderman t o  amount  thereof from life tenant 's estate. 

A remainderman proving that the life tenant received the proceeds of 
a fire insurance policy on the property and failed to accclunt therefor prior 
to his death does not entitle the remainderman to recover the entire amount 
of the proceeds of the policy from the estate of the lift! tenant, since the 
life tenant may have been entitled to part of the proccheds, u r  may have 
spent the proceeds of the policy in repairing the damage caused by the 
fire, and where the remainderman shows receipt of the proceeds of the 
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policy by the life tenant and failure on the part of the life tenant to 
account therefor before his death, without more, the remainderman is not 
entitled to judgment therefor against the estate of the life tenant. 

APPEAL by defendant from Harris, J., 10 May, 1935, a t  Raleigh. 
From DURHAM. 

Civil action to determine liability of decedent's estate for (1 )  unpaid 
taxes levied on life estate prior to death of life tenant; (2)  street and 
sidewalk assessments and water and gas connections assessed prior to 
death of life tenant; (3)  tax-sales certificate purchased by plaintiff; (4) 
insurance collected by life tenant and unaccounted for prior to his death. 

The  pertinent facts a re :  
1. That  A. M. Rigsbee died in 1922, leaving a last will and testament 

in which he devised certain real estate i n  the city of Durham to his son, 
W. T.  Rigsbee, for life, remainder over in the event of the life tenant's 
death without issue. 

2. That  W. T.  Rigsbee, the life tenant, died without issue, 22 Sugust, 
1931, and W. J. Brogden was duly appointed administrator c. t .  a. of his 
estate. 

3. That  during the years 1929, 1930, and 1931 the county and city 
taxes assessed against said property amounted to $15,170.51, which have 
not been paid. I n  addition, plaintiff i n  his official capacity holds tax- 
sales certificate for remainder of 1930 and 1931 taxes, amounting to 
$1,949.68, or $1,502.98. 

4. That  street and sidewalk assessments and water and gas connections 
amounting to $549.03 were also assessed against said property during 
the lifetime of W. T. Rigsbee, which have not been paid. 

5. That  in March, 1931, the life tenant collected $4,571 from fire 
insurance policies covering damage to buildings situate on said property, 
and has never made any accounting therefor to plaintiff as representa- 
tive of the remaindermen, or otherwise. 

6. That  the estate of W. T.  Rigsbee is  insolvent. 
7. That  since the institution of this action, and pending the appeal, 

the defendant administrator c. t .  a. has died, and Sumter C. Erawley, 
Jr . ,  has been duly appointed in his stead. 

Upon these, the facts chiefly pertinent, it was adjudged in the court 
below : 

I. That  the taxes levied by the city and county against said property 
prior to  the death of the life tenant, together with the street and side- 
walk assessments and charges for water and gas connections, including 
the tax-sales certificate held by the plaintiff, be paid by the administra- 
tor of W. T.  Rigsbee's estate as preferred claims in the "Third Class" 
under C. S., 93. 



512 I N  THE S U P R E M E  COURT. [209 

2. That  plaintiff is entitled to participate as a general creditor on 
account of the insurance funds, amounting to $4,571, collected by the 
deceased during his lifetime and unaccounted for to plaintiff, or other- 
wise. 

From the judgment thus entered, the defendant appeals, assigning 
errors. 

Hedrick & Hall and L. P. McLendon for plaintiffs. 
Brawley & Gantt for Xatfie R. Bitting, Sallie Rigsbee, and Hary E. 

Middletolz. 
Bryant & Jones and Egbert L. Haywootl for Zoa L. Haywood and 

Rosa R. Fulforcl. 
Fuller, Reade & Fuller for defendant administrator. 

STACY, C. J. This is an  administration suit, brought under C. S., 
135, to determine the liability of decedent's estate for the items enumer- 
ated in  the complaint, and to fix the order or priority of their payment, 
if liability be found. Fisher v. Trust Go., 138 N. C., 90, 50 S. E., 592. 

I t  is conceded on all hands that  with the exception of the homestead 
rights and the rights of a widow, which generally are superior to the 
claims of creditors, the debts of a decedent must be paid, if he leave any- 
thing with which t o  pay them, and if his estate be not sufficient to pay 
his debts in full, then they are to  be paid in classes, with those of the 
last class, if and when reached, sharing ratably in what is left. C. S., 
93;  Fertilizer Co, v. Bourne, 205 N .  C., 337, 171 S. E., 368; Trust Co. 
v. Lentz, 196 N. C., 398, 145 S. E., 776; Xurchison v. Williams, 71 
N. C., 135. 

Put t ing  aside matters of procedure, me go to a consideration of the 
questions raised by the appeal : 

1. Taxes assessed during the lifetime of a decedent, on land in which 
he held a life estate, remain unpaid a t  his death. Are they entitled to 
preferential payment out of the personalty left by h im?  I n  other 
words, are taxes assessed upon a life estate prior to the death of the life 
tenant, "taxes assessed on the estate of the deceased previous to his 
death," within the meaning of C. S., 93, "Third Class"? We agree ~ ~ i t h  
the tr ial  court that  this question should be answered in  the affirmative. , 

It is provided by C. S., 7982, that  "every person shall be liable for the 
taxes assessed or charged upon the property or estate, real or personal, 
of which he is tenant for life," etc. I t  follows, therefore, as the life 
tenant is liable for the taxes assessed upon his life es1;ate prior to his 
death, such taxes fall in the "Third Class" under the st,itute, and are to 
be regarded as '(taxes assessed on the estate of the deceased previous to 
his death." C. S., 93. Such was the holding in Coleman v. Coleman, 
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5 Redfield Reports (AT. Y.), 524, under a like statute and on a similar 
state of facts. See, also, Penn's Executors v. Penn's Ezccutors, 120 Ky., 
357, 87 S. W., 306; Brodie v. Parsons, 23 Ky., 833, 64 S.  W., 426; Gates 
v. IT'irth, 181 Ia . ,  19, 163 S. W., 215; Lantz Estate c. XcDani~I, 99 
Ind.  App., 233, 190 S. E., 130. This  conclusion is likewise supported, 
in tendency at least, by the decision in  Sherrod v. Dawson, 134 IN. C.,  
523, 70 S. E., 739. 

The fact that  the remainderman is given the right of forfeiture and 
redemption under C. S., 7982, i n  case the life tenant suffer the land to 
be sold for taxes, is in recognition of the duty resting upon the life 
tenant to keep the property free from tax liens, so that it may pass to 
the remainderman unencumbered bv such liens. Penn's Executors c. 
Penn's Execufors, supra. 

2. Are street and sidewalk assessments, assessed against the property 
proir to the death of the life tenant, to be regarded as "taxes assessed 
on the estate of the deceased previous to his death"? The law answers 
this question in the negative. 

Such assessments are not taxes levied against the owner. but are - 
charges upon the land, laid with reference to supposed benefits accruing 
thereto, and if the land benefited be not sufficient in value to pay the 
assessments in full, the deficiency is not collectible out of other proper- 
ties belonging to the landowner. Carawan v. Barnetf, 197 5. C., 511, 
149 S. E., 740; High Point v. Brown, 206 N .  C., 664, 175 S .  E., 169; 
Felmet v. Canton, 177 N. C., 5'2, 97 S. E., 728; Canal Co.  v. Whitley, 
172 S. C., 100, 90 S. E., 1 ;  25 R. (2. L., 174. 

I t  is provided by C. S., 2718, that  assessments for permanent improre- 
ments, such as street and sidewalk assessments, duly laid or levied on 
real estate in the possession or enjoyment of a tenant for life or for 
years, "which constitute a lien upon such property, . . . shall be 
paid by the tenant for life or for years, and the remaindermen after the 
life estate, or the owner in  fee after the expiration of tenancy for a term 
of years, pro r a t a  their respective interests in said real estate"; and fur-  
ther, in C. s., 2720, if such assessments are paid by any one of the 
interested parties, "the party paying more than his pro rata share 
. . . shall hare  the right to maintain an action in  the nature of a 
suit for contribution against the delinquent party . . . and be 
snbrogatetl to the right of the city . . . to a lien on such property 
for the same." Thus, i t  would seem, the deceased was nerer liable for 
the full amount of said assessments, conceding the validity of these stat- 
utes for present purposes. Raleigh v. Peace, 110 N. C., 32, 14 S. E., 
521. And even if the plaintiff mere in  position to maintain an action 
for contribution and subrogation under the statute, which he is not, still 
this would not place his claim in the category of "taxes assessed on the 
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estate of the deceased previous to his death." Saluda v. Polk County, 
207 N.  C., 180, 176 S. E., 298; Statesville v. Jenkins, 199 N .  C., 159, 
154 S. E., 15. 

3. Are charges for water and gas connections, incurred during the life 
of the life tenant and unpaid at  his death, "taxes assessed on the estate 
of the deceased previous to his death"? The answer is, No. 

I n  no event would such charges stand upon a higher plane than assess- 
ments for permanent improvements. C. S., 2710 (4'1; C. S., 2718; 
Justice v. Asheville, 161 N.  C., 62, 76 S. E., 822. 

4. I s  the tax-sales certificate in the hands of the plaintiff provable as 
a preferred claim against the estate of the deceased? The answer is, 
No. C. S., 7989 (a ) ,  has no application to the facts of this case. 

Foreclosure and redemption are the pertinent remedies of the indi- 
vidual holder of the certificate and the owner of the land. Foreclosure 
by civil action is the "sole right and only remedy to foreclose the same" 
afforded the plaintiff under the statute. C. S., 8028; Wilkes CO. v. 
Forester, 204 N. C., 163, 167 S. E., 691. "The applicable statutes create 
a lien for purchasers at tax sales, and also prescribe the procedure for 
enforcing said lien. 'Foreclosure' is the process provided for turning 
the lien into money." Logan v. Grifith, 205 N .  C., 580, 172 S. E., 348. 
"The courts everywhere are in accord upon the proposition that if a 
valid statutory method of determining a disputed question has been 
established, such remedy so provided is exclusive and must be first re- 
sorted to and in the manner specified thereinn--Bu- Sssociat~o?t v. 
S t r i ckhd ,  200 N.  C., 630, 158 S. E., 110, quoted with approval in 
Maxwell, Comr., v. Hinsdale, 207 N. C., 37, 175 S. E., 347. 

Nothing was said in Fertilizer Co. v. Bourne, supra, which properly 
interpreted, militates against our present position. And it is conceded 
that an election of remedies would have been open, had the county or 
city purchased the certificate. Xew Hanover County v. Whiteman, 190 
N. C., 332, 129 S. E., 808; Shale Prod. Co. v. Cemeni Co., 200 X. C., 
226, 156 S. E., 777; Wilmington v. Moore, 170 N .  C., 52, 86 S. E., 775. 

5. I s  plaintiff entitled to prove claim for insurance funds collected 
by life tenant on account of fire damage to buildings situate on the 
property and unaccounted for to the remaindermen? The answer is, 
No. 

The failure of the life tenant to render an accounting to plaintiff as 
representative of the remaindermen of insurance funds collected on 
account of fire damage to buildings situate on the property, without 
more, does not render his estate liable therefor. Certainly not for the 
whole amount. Butts v. Sullivan, 182 R. C., 129, 108 S. E., 511; King 
v. St. Mut. Fire Ins. Co., 54 Am. Dec., 683, and note. Compare Miller 
v. Asheville, 112 S. C., 759, 16 S. E., 762. I t  is conceded that as life 
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tenant he rightfully collected said insurance, perhaps was entitled to a 
portion of i t ;  and non constat that  he may not have used the same in 
repairing the damaged buildings. I n  other words, receipt of such in- 
surance funds by the life tenant, though unaccounted for to remainder- 
men, does not ipso facto import liability against his estate. Something 
more must be made to appear. Middleton v. Rigsbee, 179 N .  C., 437, 
102 S. E., 780. The facts agreed are too meager to warrant  a judgment 
against the estate for the full amount of said funds. However, as the 
estate is insolvent and will be consumed in the payment of preferential 
claims, the question apparently is academic. I t  has not been debated 
on brief. 

Plaintiff very properly says in  his brief:  "It is frankly admitted that  
the administrator would not be chargeable with the sum of $800.00 
which was paid out by him in  good fa i th  prior to notice of the claims 
asserted by the plaintiff through the institution of this action, because 
i t  has been held in  Mallard v. Patterson, 108 K. C., 255, that the ad- 
ministrator shall not be chargeable for assets he may have disbursed 
before the commencement of the plaintiff's action when the plaintiff 
sued on a claim that  had not been presented within twelve months from 
the first publication of notice to creditors." 

The result, therefore, is  an  affirmance in part  and a reversal in part 
of the judgment below. Let the cause be remanded for judgment 
accordant herewith. 

E r ro r  and remanded. 

JANET GAFIWEY v. LUMBERMEN'S MUTUAL CASUALTY COMPANY, 
UNITED STATES FIDELITY AND GU-4RANTY COMPANY, JOHN 
WILSON, Z. B. PHELPS, A X D  C. M. ALLRED. 

(Filed 26 February, 1936.) 

Torts B b-C. S., 618, providing for contribution between tort-feasors, 
does not apply to liability of insurance carriers of tort-feasors. 

Plaintiff obtained judgment jointly against the drivers of two cars for 
injury to plaintiff caused by their concurrent negligence. Upon return of 
execution against both defendants unsatisfied, plaintiff instituted this suit 
against the driver of one of the cars and the carrier of liability insurance 
on the car driven by him under the "omnibus clause" of the policy. De- 
fendants asked that the driver of the other car, the owner thereof, and the 
carrier of liability insurance thereon be made parties defendant, and 
set up a cross action against such defendants for contribution under 
the provisions of C. S., 618. The insurer joined on motion of the 
original defendants demurred to the cross actions of each of the original 
defendants. Held: The demurrer should have been sustained, since the 
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provisions of C. S., 618, by express terms, applies only to ;joint tort-feasors 
and to joint judgment debtors, an@ the demurring defendant was neither, 
since its liability under the policy is contractual and not founded on tort, 
and no judgment had been recovered against it by any of the parties. 

STACY, C. J., took no part in the consideration or decision of this case. 

APPEAL by the defendant United States Fidelity and Guaranty Com- 
pany from judgment overruling demurrer to cross actions of the co- 
defendants, entered by Harding, J., at May Term, 1935, of MECKLEN- 
BURG. 

J. Laurence Jona  for United States Fidelity and Guaranty Company, 
appel l ad .  

Goebel Pmter and Henry E. Fisher for Lumbermen's bfutual Casmlty 
Company and C. M.  Allred, appellees. 

SCHENCK, J. The plaintiff Janet Gaffney was injured in an automo- 
bile collision between two automobiles, one owned by G. R. Leiter and 
operated by C. M. Allred, and the other owned by Z. B. Phelps and 
operated by John Wilson. She instituted an action in the Superior 
Court of Mecklenburg County against the respective owners and drivers 
of said automobiles. The case came on for trial and the Superior Court 
entered judgment of nonsuit as to both of the owners, and the case pro- 
ceeded to the jury upon issues drawn-against the two clrivers, and the 
jury found that the plaintiff was injured by their joint and concurrent 
negligence and assessed damages at  $5,000. From judgment based upon 
the verdict the defendant C. M. Allred appealed. No appeal was taken 
by the defendant John Wilson. Upon the appeal of Allred, the judgment 
of the Superior Court was affirmed in Gaffney v. Allred, 207 N. C., 553. 
The automobile owned by Leiter and driven by Allred was covered by a 
liability insurance policy issued by the Lumbermen's Mutual Casualty 
Company. The automobile owned by Phelps and driven by Wilson was 
covered by liability insurance policy issued by the United States Fidelity 
and Guaranty Company. 

After the affirmation of the judgment of the Superior Court the plain- 
tiff had execution to issue against both Allred and Wilson, and upon 
same being returned unsatisfied, she brought this action to recover 
$5,000, the amount of the judgment, against the Lumbermen's Mutual 
Casualty Company and C. M. Xllred under what is known as the 
'(omnibus clause" of the policy issued by said casualty company to 
Leiter, which clause, in effect, provides (1) that the terms and condi- 
tions of the policy are so extended as to be available to any person (with 
certain exceptions) while riding in or operating the automobile de- 
scribed therein with permission of the named assured, and ( 2 )  that the 
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insolvency or bankruptcy of an assured shall not release the casualty 
company from payment of damages for injury sustained or loss occa- 
sioned during the life of the policy, and that in the event of an execu- 
tion against an assured being returned unsatisfied, in an action brought 
by the injured, by reason of such insolvency or bankruptcy, an action 
may be maintained by the injured person against the casualty company 
for the amount of any judgment obtained against an assured, not exceed- 
ing the limits of the coverage of the policy. 

The Lumbermen's Mutual Casualty Company filed answer to the 
complaint and denied that it was liable to the  lai in tiff in any sum, and 
asked that the United States Fidelity and Guaranty Company, John 
Wilson, the driver of the Phelps car, and Z. B. Phelps, be made parties 
defendant, and set up a cross action against said guaranty company and 
Wilson, wherein it alleged that Wilson was insolvent and that execution 
against him had been returned not satisfied, and that the United States 
Fidelity and Guaranty Company was liable under its policy issued to 
Phelps for that portion of the liability on the joint judgment of the 
plaintiff for which Wilson is responsible. 

Paragraph 18 of the cross action of the casualty company is as fol- 
lows: "That if any judgment is rendered against this defendant on 
account of the joint and concurring negligence of John Wilson and 
C. M. Allred, which resulted in a joint judgment in the amount of 
$5,000 in favor of Miss Janet Gaffney against John Wilson and C. hf. 
.\llred, this defelldant asks for a j~dgment  orer against the said United 
States Fidelity and Guaranty Company and the other defendants, as 
provided by the statute regulating contribution between joint tort- 
feasors." 

The defendant C. U. Allred filed answer to the complaint and practi- 
cally adopted the cross action of the Lumbermen's Mutual Casualty 
Company, and alleged that John Wilson mas insolvent, and that execu- 
tion against him had been issued by the plaintiff and had been returned 
not satisfied, and that the United States Fidelity and Guaranty Com- 
pany was liable under its policy issued to Z. B.  helps for that portion 
of the liability on the joint judgment of the plaintiff for which Wilson 
is responsible. 

Paragraph 14 of the cross action of Allred is as follons: "That this 
defendant asks for a judgment orer against John Wilson and Z. U. 
Phelps arid United States Fidelity and Guaranty Company under and 
as provided by the statute 618 regulating contributions between joint 
tort-feasors." 

The Lumbermen's Mutual Casualty Company and C. 11. Allred, in 
setting up their cross actions against the United States Fidelity and 
Guaranty Company, relied upon the provisions of section 618 of the 
Consolidated Statutes. 
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To these cross actions the United States Fidelity and Guaranty Com- 
pany filed a demurrer upon the ground that said action,3 failed to state 
facts sufficient to constitute any cause of action againsl; it, the demur- 
rant. This demurrer presents the single question as to whether the 
cross actions of the Lumbermen's Mutual Casualty Company and of 
C. M. Allred, respectively, have stated facts sufficient to bring them 
within the provisions of section 618 of the Consolidated Statutes. I f  
such cross actions fall within such provisions the demurrer was properly 
overruled, and if they do not fall within such provisions the demurrer 
was improperly overruled. 

The provisions of section 618 of the Consolidated Statutes, all of 
which are designed to furnish relief or protection to two classes of 
persons, and no others, namely, joint judgment debtors and joint tort- 
feasors, are as follows: (1) Those who are jointly liable as judgment 
debtors, either as joint obligors or as joint tort-feasors, may pay the 
judgment and have it transferred to a trustee for their Eenefit, and such 
transfer shall have the effect of preserving the lien of the judgment 
against the judgment debtor who does not pay his proportionate part 
thereof to the extent of his liability; ( 2 )  joint tort-feasow against whom 
judgment has been obtained may, in a subsequent action therefor, en- 
force contribution from other joint tort-feasors who were not made 
parties to the action in which the judgment was taken: ( 3 )  joint tort- 
feasors who are made parties defendant, at  any time before judgment is 
obtained, may, upon motion, have the other joint tort-feasors made 
parties defendant; (4)  joint judgment debtors who do not agree as to 
their proportionate liability, by petition in the cause, in which it is 
alleged that any other joint judgment debtor is insolvent or a nonresi- 
dent and cannot be forced under execution to contribute to the payment 
of the judgment, may have their proportionate liability ascertained by 
court and jury; and (5) joint judgment debtors who tender payment of 
judgment and demand in writing transfer thereof to trustee for their 
benefit, and are refused such transfer by judgment creditors, may not 
thereafter have execution issued against them upon said judgments. 

Thc: allegations of the cross actions of the defendant Lumbermen's 
Mutual Casualty Company and of the defendant C. a:. Allred fail to 
bring the defendant United States Fidelity and Guaranty Company 
within any of the foregoing provisions, since the guaranty company is, 
under said allegations, neither a joint tort-feasor nor a joint judgment 
debtor with the casualty company or with Allred-nor with anyone else. 
There is no allegation that the guaranty company has committed any 
tort or that any judgment has been taken against it. Such liability 
as the guaranty company has to any of the parties to this action, or to 
the former action, exists by virtue of its policy issued to Z. B. Phelps, 
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and is purely contractual. A most liberal construction of the statute 
will not permit the writing into it of the liability insurance carrier of 
tort-feasors when only tort-feasors and judgment debtors are mentioned 
therein. 

The judgment overruling the demurrer of the United States Fidelity 
and Guaranty Company is 

Reversed. 

STACY, C. J., took no part  in the consideration or decision of this case 

MARIE RICE v. SWANNANOA-BERKELEY HOTEL COMPANY, 
A CORPORATION. 

(Filed 26 February, 1936.) 

1. Trial E c-Denomination of special inst~uctions of law "contentions" 
held prejudicial error. 

In apt time defendant tendered a request for special instructions em- 
bodying principles of law. correctly stated, applicable to the evidence. 
The trial court gave the jury the instructions requested, and then in- 
structed the jury that the requested instructions given constituted the 
defendant's contentions. Held: The designation of the special instruc- 
tions of law as "contentions" of defendant constitutes reversible error, 
since it may have misled the jury to defendant's prejudice. 

2. Appeal and Error F a- 
Where appellant, in apt time, excepts and assigns error to the charge, a 

formal objection to the charge is not needed in order for the exception to 
be considered on appeal. N. C. Code, 590 ( 2 ) .  

- ~ P P E A L  by plaintiff from Oglesby, J., at  Regular December Term, 
1935, of BUXCOXBE. Affirmed. 

This action was commenced and tried in the general county court of 
Buncombe County, N. C., before his Honor, J. P. Kitchin, judge, and a 
jury. The action was for actionable negligence, brought by plaintiff 
against defendant, alleging damage. 

The plaintiff, a professional dancer and performer, was a guest in 
defendant's hotel, and was injured about 12:45 the night of 21 Decem- 
ber, 1934, by slipping and falling on the floor. The  gravamen of the 
complaint is to the effect that  defendant was negligent in having an 
excessively slippery condition of the floor near the elerator, and not 
lighted sufficiently. That  without notice of the dangerous condition of 
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the floor, the plaintiff went to the elevator, as was her custom, to go to 
her room, and slipped and fell. She alleged that the proximate cause 
of her injury was the dangerous condition of the floor. 

The defendant denied the material allegations of the complaint, and 
alleged: "That on or about the night of 21 December, 1934, prior to, 
at, and after plaintiff fell, as aforesaid, defendant, through its em- 
ployees, was engaged in scrubbing and washing the lobby floor of said 
Swannanoa-Berkeley Hotel, and that in all respects said work was con- 
ducted in a reasonable, proper, careful, arid prudent manner. That 
prior to said fall, plaintiff was present in said lobby during the greater 
part of said scrubbing and washing, and well knew the temporary condi- 
tion of said floor, and, up to the moment of said fall, was repeatedly 
warned and cautioned by the defendant that the portior, thereof which 
was in the process of scrubbing was slippery, and was further warned 
and requested by the defendant to keep off the same; notwithstanding 
said warnings, and in willful disregard thereof, the plaintiff deliber- 
ately, knowingly, negligently, and willfully went over and upon such 
portion of said floor in the proximity of said elevator, and by her own 
negligence caused and contributed to any injuries she may have sus- 
tained, and such negligence is hereby pleaded in bar of recovery." 

The issues submitted to the jury and their answers thereto were as 
follows : 

''1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Ans. : 'Yes.' 

"2. Did the plaintiff by her own negligence contribute, to her injury, 
as alleged in the answer? Ans. : 'No.' 

"3. What damages, if any, is the plaintiff entitled to recover of the 
defendant ? Ans. : '$3,500.' " 

The general county court rendered judgment on the verdict. The 
defendant made numerous exceptions and assignments of error and ap- 
pealed to the Superior Court. On certain exceptions and assignments of 
error made by defendant, the Superior Court sustained same and ren- 
dered the following judgment, in par t :  "It is further 01-dered, decreed, 
and adjudged that the verdict of said general county court be and is 
hereby set aside, the judgment of said court reversed, and the above 
cause remanded for a new trial.'' The plaintiff excepted and assigned 
error to the judgment of the Superior Court, and made other exceptions 
and assignments of error and appealed to the Supreme Court. 

Zeb.  F.  Curtis and Geo. F .  Meadows for plaintiff 
Adarns & Adams for defendant. 

CLARKSON, J. The trial of this action was in the general county 
court of Buncombe County, N. C. From a careful examination of the 
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record and charge by the judge in  that  court me see no error, except in 
one particular. The  judge of the Superior Court sustained the follow- 
ing exception and assignment of error made by defendant in the general 
county court: "I charge you, gentlemen, that  the charge I incorporated 
given by the defendant was its contention, one of its contentions, which 
i t  is entitled to have heard." 

I n  the record is  the following: "Defendant has asked me to give you 
these instructions: First: A hotel or innkeeper is not an  insurer of the 
safety of his guests, but is only required to exercise ordinary care in the 
maintenance and operation of his hotel, that  is to say, that  degree of 
care which an  ordinarily prudent man in a similar relation and under 
like conditions and circumstances would exercise, and as to the first 
issue, that  of negligence on the par t  of the defendant, the burden is 
upon the plaintiff to satisfy you by the greater weight of the eridence 
that the defendant has violated this rule in some respect, and unless you 
do so find, you should answer the first issue 'No.' Second: The mash- 
ing of the floor was not in itself negligence, as it was an obligation or 
duty on the part  of the defendant to keep it washed, and as to the first 
issue the burden is upon the plaintiff to show you by the greater weight 
of the evidence that the defendant in some respect failed to exercise ordi- 
nary care in  washing the floor, and that  such failure was the proximate 
cause of the injury, if you should find that  plaintiff was injured. Third: 
The burden of the second issue as to contributory negligence is upon the  
defendant to satisfy you by the greater weight of the evidence that the 
plaintiff by her own negligence contributed to such in jury  as you may 
find she received, if any, but if you find from all the evidence, and the 
greater weight thereof, that  the plaintiff saw the floor during the period 
it y a s  being mashed, and after being warned tha t  the floor was slick, 
and that  she knew, or should have known, of its condition, then the 
court charges you that her use of such floor under the conditions above 
outlined n ould be ~~cgligcnce, and if such negligence was the proximate 
cause of the injury, the plaintiff would be guilty of contributory negli- 
geucc a~i t l  you noultl answer the second issue 'Yes? Il'ourfh: I f  you 
shall find from all the evidence that the floor or lobby of the hotel was 
slick during the period i t  was being uashed and there was danger of 
slipping or falling in attempting to  walk across the same, and shall 
further find that  the plaintiff saw, or should hare  seen, by the exercise 
of due care, the condition and danger of said floor, and shall further 
find that she knew she could have reached her room by way of the stairs 
without crossing any portion of the floor then being washed, but that she 
continued and stepped on the floor then being washed and slipped and 
fell, then plaintiff (if you find such conduct was negligence, as I have 
defined negligence to you), and that  i t  was one of the proximate causes 



522 I N  T H E  SUPREME COURT. [209 

of her injury, that the floor and stairway were both equally accessible 
and available to the plaintiff, and she knew of the condition of the floor 
at  the time she crossed upon it, then you would be warranted in  answer- 
ing the second issue 'Yes,' the burden being upon the defendant to so 
satisfy you-I changed that fourth a little bit. You may retire, 
gentlemen." 

Then follows: "The court: I charge you, gentlemen, that the charge 
1 incorporated given by the defendant was its contention, one of its 
contentions, which it is entitled to have heard." 

Whatever the trial court may have intended, the ordinary and natural 
meaning of the words is that the jury was to consider defendant's 
i r r s t r m c t i w  as contentions. This may have misled the jury, and we 
think i t  is prejudicial and reversible error. To designate special in- 
structions of law, correctly stated, applicable to the evidence of the case, 
and given by the court as contentions of t h e  *d ies ,  is error. 

N. C. Code, 1935 (Michie), sec. 590, is as follows: "(1) I f  an excep- 
tion is taken upon the trial, it must be reduced to writing at  the time 
with so much of the evidence or subject matter as may be material to the 
exception taken; the same must be entered in the judge's minutes and 
filed with the clerk as a part of the case upon appeal. (2) I f  there is 
error, either in the refusal of the judge to grant a pra.yer for instruc- 
tions, or in granting a prayer or in his instructions generally, the same 
is deemed excepted to without the filing of any formal objections." 

The defendant, under subsection 2, supra, in apt time made the ex- 
ception and assignment of error, as is required by the statute, and 
"without the filing of any formal objections" has been the practice from 
"time whereof the memory of man runneth riot to the contrary." N. C. 
Code, 643; Pad v. Bur ton ,  180 N .  C., 45 (47) ;  Cherry  v. R. R., 
186 K. C., 263 (265); McIntosh, N. C. Prac. and Proc. in Civil 
Cases, supra,  sec. 580, p. 642. See, also, McIntosh, sec. 575, et seq., 
p. 633, et seq. 

We have been impressed in the many cases=coming to this Court from 
the general county court of Buncombe C o ~ n t y ,  N. C., with the careful 
and painstaking manner with which the able and learned judge of that 
court tries the cnses. There is an old saying that "accidents happen in 
the best regulated familiesn-so it is with judges. 

For the reasons given, the judgment of the court below is 
Affirmed. 



N. C.] SPRING TERM, 1936. 523 

CHARLIE LEE LEONARD v. PACIFIC MUTUAL LIFE INSURANCE 
COMPANY O F  CALIFORNIA 

(Filed 26 February, 1936.) 

Insurance R c-Evidence held sufficient to be submitted to jury on issue 
of insured's total  and  permanent disability. 

Plaintiff brought this action on a disability clause in a policy of life 
insurance. Plaintiff's testimony was to the effect that he was a farmer, 
that for over ninety days prior to filing claim for disability he had been 
unable to work in his occupation, that he had become extremely nervous, 
was internally sore, that  he had repeatedly attempted to work on the 
farm but was able to work only for very short periods of time, and plain- 
tiff introduced testimony of witnesses that from their observation of 
plaintiff, he was unable to do the work of a farmer with reasonable con- 
tinuity, together with testimony of a medical expert that  plaintiff was 
suffering from nervous disorder which caused him to become fatigued very 
easily. Defendant insurer introduced testimony of a medical expert that 
from his examination of plaintiff, plaintiff could perform part of the work 
of a farmer but not all. Other portions of the testimony of the witnesses 
did not support plaintiff's contention of total disability. Held: All the 
evidence, considered in the light most favorable to plaintiff, was sufficient 
to be submitted to the jury on the question of whether plaintiff was 
totally and permanently disabled within the meaning of the policy. 

APPEAL by t h e  plaintiff f r o m  Cranmer, J., a t  October Term,  1935, of 
NASH. Reversed. 

I t  is admit ted by the  pleadings t h a t  on 23 October, 1924, the defentl- 
a n t  issued t o  the  plaintiff a l i fe  insurance policy i n  the  amount  of $2,000, 
which contained a permanent  total  disability provision to the  effect t h a t  
if t h e  insured became totally and  permanently disabled before reaching 
the  age of 60 years  t h a t  t h e  company would waive the  payment of all  
f u t u r e  premiums and pay  t o  the  insured a monthly income of $30.00, 
such waiver t o  be effective and  the  first such monthly payment to  
become due and  the period of liability to  commence as  of the da te  of 
receipt a t  the  home office of the company of due  wri t ten proof of such 
disability. T h e  policy also contained the following: "Permanent  Tota l  
Disabi l i ty  a s  used herein, is defined t o  m e a n :  (1) . . . ( 2 )  Dis- 
ability caused by  accidental bodily i n j u r y  or disease which totally pre- 
vents the  insured f rom performing a n y  work or  engaging i n  a n y  occupa- 
tion or  profession for  wages, compensation, o r  profit, and  which shall 
have totally and  continuously so prevented the  insured f o r  not less t h a n  
ninety days immediately preceding the date  of receipt of due wri t ten 
proof thereof;  o r  ( 3 )  . . ." I t  is  also admit ted t h a t  the defendant, 
received notice of a total and permanent  disability claim f r o m  the plirin- 
tiff more t h a n  90 days later,  1 8  J a n u a r y ,  1934, the date  such disability 
is  claimed a n d  alleged t o  have commenced. 
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The plaintiff introduced his evidence and at  the conclusion thereof the 
defendant moved to dismiss the action and for judgment as of nonsuit, 
which motion was allowed, and from judgment entered ,accordingly, the 
plaintiff appealed, assigning errors. 

I. T.  V a l e n t i n e  for p h i n t i f ,  appel lant .  
J .  M.  B r o v g h t o n  and W .  H .  Y a r b o r o u g h  for defenda.nt,  appellee. 

SCHENCK, J. The sole question presented by this appeal is whether 
the plaintiff's evidence was sufficient to be submitted to the jury upon 
the question of his permanent total disability as defined in the policy. 

The plaintiff testified as follows: "I have worked on the farm all my 
life. I have never done anything else but farm, never done anything 
but that. I have done anything that come to hand on the farm, grubbed 
plant beds, worked in new grounds, made corn, tobacco, cotton, and peas. 
I plowed, primed tobacco, cured tobacco, raised tobacco, and pulled 
fodder. Along about the first of the year 1934 I was feeling nervous 
and troubled a little with internal soreness, or maybe two years prior to 
that, I was slightly bothered about working, and I had to take some 
little treatment from Dr. Martin once and from Dr. Coppedge. The 
first of January, 1934, I became so sore and nervous I could not do 
anything. I had to quit work, my genital organs were sore, swollen, 
and inflamed. I was swollen and sore in my back, hip, feet, and hands. 
My fingers were stiff in the morning and I was nervous. My heart 
troubled me only on exertion, getting around pretty brisk made my 
heart work faster and made me much more nervous. I was disabled 
because of soreness in my genital organs and through my body and hip 
joints and feet and stiffness in my fingers and it knocked me out 
completely. I have been continuously unable to work on the farm since 
18 January, 1934, and I am still in that condition. I was directed by 
the defendant, the insurance company who issued the policy, to go to 
Dr. Paul  Whitaker, in Einston, for an examination. I was directed to 
go to Dr. Paul  Whitaker for examination after I filed my claim for 
disability. Dr. Paul Whitaker examined me at that time and at the 
request of the defendant I have again offered myself today for examina- 
tion by Dr. Paul  Whitaker, and he examined me again today. Owing 
to the internal soreness and impairment to my digestion, about 18 Janu- 
ary, 1934, I got so I could not eat, I had to live on a very restricted 
diet, such as milk and a few eggs and things like that, and I couldn't 
sleep any at  nights. Sometimes I would go all night and not sleep any 
at all, sometimes sleep half a night. I n  the early spr.ng of last year 
I tried to do some light work, such as feeding a fertilizer sower, and I 
found I couldn't. When I attempted to I became sore and nervous and 
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had to gire it up. The  first of J u n e  I was feeling some better, taking 
treatment all the time, and I felt improved up some and I decided to 
t ry  to chop cotton. I chopped cotton about a day and a half, not very 
hard. I would stop and rest awhile a t  the end of a row, and this same 
genital trouble became worse, and i t  made me very nervous and made 
nly heart run faster. When I would be out trying to chop I would get 
tired and get to the end of the row and rest some, and then chop another 
row. I have found since then most any time in  riding about any dis- 
tance I couldq't do any riding much and driving makes this whole side 
sore (indicating his right side), makes my  hip joint extremely sore. I f  
I drive from my residence to Nashville or Rocky Mount and back home 
I am laid u p  for two or three days and I can't sleep but very little. 
I drove to Mr. Wood's store and Mr. Walker's store, two miles, this year, 
and I haven't been to town as much as once a month. Some of my 
neighbors have seen me trying to  work and I have discussed with then1 
my  condition and I have told some of my  neighbors I couldn't work. I 
have been to two doctors this year. Since having to stay very quiet and 
keep from being sore and suffering I have got to be very forgetful. I t  
seems like my  power of concentration is not as good as before. I don't 
own any f a rm land. My brother Clyde and I hare  lived with our 
mother on her farm. I had charge of my mother's farm from 1920 
until J anua ry  of last year. My  brother Clyde has had charge of it since 
then. I cannot continue to perform with reasonable continuity any 
work on the farm." 

C. Clyde Leonard, brother of the plaintiff, testified, among other 
things, that  his  brother, prior to January,  1934, was able and did do 
manual labor, such as mauling, plowing, chopping, working tobacco, 
and anything that  came to hand on the farm, but that  "since 18 January ,  
1934, has not been able to carry on with reasonable continuity the usual 
work of a farmer. Since January,  1934, he has tried chopping a little 
in J u n e  and the latter part  of May, and he had to quit. I t  made him 
sore. I saw in  his face expressions of pain. H e  told me how he suf- 
fered. H e  could not rest a t  night if he did any work hardly, and it 
made him sore to  work. I have looked after the farm since January,  
1934." 

Dr.  C. 'I'. Smith, a medical expert, testified that he had examined the 
plaintiff and that  "my diagnosis mas that  he had neurasthenia, condition 
of the nerves in which he gets fatigued very easily, and does not have 
the stamina to carry on," and that  "in my opinion Mr.  Leonard is riot 
able to  carry on with reasonable continuity the essential duties of a 
farmer." 
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R. 1,. King testified that he was a neighbor of the plaintiff and had 
known him for 20 years and saw him often, and that "from my observa- 
tion of Mr. Charlie Lee Leonard I don't think he coulc carry on with 
reasonable continuity the reasonably essential work of a farmer on the 
farm he was living on in January, 1934." 

A. W. Jenkins testified that he had known the plaintiff all his life, 
and that up to 1 January, 1934, he had done practically all kinds of 
work on the farm, and further, that "I have an opinion satisfactory to 
myself from my observation and knowledge of Mr. Leonard as to 
whether he is, or has been since January, 1934, able to 'carry on with 
reasonable continuity the essential elements necessary fo* farming oper- 
ations, and in my opinion he cannot, with any accuracy. There might 
be times when he could, but I do not think he could be depended on." 

Dr. Paul Whitaker, of Kinston, testified that he had examined the 
plaintiff at the behest of the defendant, first on 12 September, 1934, 
and again on the day of the trial, and in response to the following 
question made the following answer: "Question. I will ask you this 
question, if in your opinion the plaintiff, when you examined him on 
12 September, 1934, and now, I ask you if he could, in your opinion, 
follow, do with reasonable continuity, substantially all of the material 
acts necessary to the prosecution of the business of a farmer in the 
usual and customary manner of a farmer? Answer. I think he could 
do part of them, and part of them he could not.)' 

While there are other portions of the testimony of these witnesses 
that do not tend to support the contentions of the plaintiff, all of the 
evidence, when construed in the light most favorable to the plaintiff, we 
think was sufficient to be submitted to the jury, and therefore hold that 
the trial judge erred in sustaining the ,motion for judgment as of 
nonsuit. 

This case is governed by Bulluck v, Insurance CO., $300 N. C., 642, 
where it is emphasized that the policy of the law of this State, in cases 
of this kind, is to submit conflicting evidence to the jury upon the theory 
that in the last analysis the jury is the weigh-master of the evidence. 
Also, in the same case, in construing a disability prov sion similar to 
the one in the instant case, it is said: "The reasoning of the opinions 
seems to indicate that engaging in a gainful occupation is the ability 
of the insured to work with reasonable continuity in his usual occupa- 
tion, or in such an occupation as he is qualified physically and mentally, 
under all the circumstances, to perform substantially the reasonable and 
essential duties incident thereto. Hence, the ability to do odd jobs of 
comparatively trifling nature does not preclude recovery. Furthermore, 
our decisions and the decisions of courts generally, have established the 
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principle tha t  the  jury, under  proper instructions f r o m  the  t r i a l  judge, 
must  determine whether the insured has  suffered such total  disability as  
t o  render  it 'impossible t o  follow a ga infu l  occupation.' " See, also, 
Fields 21. Insurance Co., 195 S. C., 2 6 2 ;  Baker v. Insurance C'o., 206 
N. C., 106. 

Reversed. 

D. J. BREECE v. THE STANDARD OIL COMPANY O F  KEW 
JERSEY, INC. 

(Filed 26 February, 1936.) 

1. Contracts F c-4udgment on the pleadings on unambiguous contract is 
error when pleadings allege that the contract was procured by fraud. 

Where a contract is not ambiguous, and i t  appears from the pleadings 
and admissions of counsel that plaintiff is not entitled to recover under 
its terms, the construction of the contract is for the court, and the court 
may ordinarily give judgment on the pleadings in defendant's favor, but 
where plaintiff alleges that his signature to that  part of the agreement 
defeatiug recovery was procured by the false and fraudulent representa- 
tions of defendant, and sufEciently alleges each of the elements of fraud, 
judgment on the pleadings in defendant's favor is error, plaintiff being 
entitled to sustain with eridence, if he can, the fraud as  a ground for 
rescission of the agreement. 

2;. Cancellation and Rescission of Instruments A +Pleading held to 
sufficiently allege fraud as ground for rescission of contract. 

Plaintiff brought suit to recover rents for a filling station subleased to 
defendant oil company. The oil company set up in its answer a supple- 
mental agreement between the parties, which provided that  defendant 
should not be liable for any further rents until a certain amount of gaso- 
line had been sold a t  the station, and it \%as admitted that the stipulated 
amount of gasoline had not been sold. Plaintiff alleged that his signature 
to the supplemental agreement was procured by the false and fraudulent 
representation by defendaiit that the agreement n a s  not intended a s  a 
waixer of plaintifYs right to collect rents from defendant as  the? accrued, 
that the legresentation \\as made n i th  kno\\ledge and intent that plaintiff 
should rely thereon, that plaintiff did rely thereon to his damage. Held: 
Plaintiff suEiciently alleged fraud in the procurement of the supplemental 
agreement, entitling him to the relief of rescission if he can establish the 
allegations by evidence. 

APPEAL by plaintiff f r o m  Frizze l le ,  J., a t  September Term, 1935, of 

CUMBERLAND. Reversed. 
T h i s  action is  over cer tain agreements, the  last one only we thirili 

necessary to  set fo r th  to  show the  mater ial  aspect of the controversy: 
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'(Standard Oil Company of New Jersey, 
Charlotte, North Carolina. 

"We, the undersigned D. J. Breece, owner and lessor of the certain 
piece of property located in the city of Fayetteville, known as the 'Per- 
son Street Filling Station,' and C. H. Farrell, the lessee of the said 
service station, hereby acknowledge payment from tile Standard Oil 
Company of rent in advance on the said Person Streel, Filling Station 
in the sum of $1,500, to be applied to the basis of l c  Fer gallon on the 
gasoline and other motor fuel sold through the said :,tation from the 
date that certain sub-lease from C. H. Farrell to Standard Oil Company 
of New Jersey, dated February 27, 1931, becomes effective until 150,000 
gallons have been sold. Or  otherwise refunded. 

"It is further understood and agreed that  the rights of the Standard 
Oil Company of New Jersey under the sub-lease given it by Mr. C. H. 
Farrell shall not be in any way annulled or abrogated until there has 
been sold through this service station 160,000 gallons of 'Standard Gaso- 
line and Esso,' and that no additional rental will be required of the 
Standard Oil Company of I iew Jersey by either Mr. (2. H. Farrell or 
Mr. I). J. Breece, until after the sale of the 150,000 gallons of 'Standard 
Gasoline and Esso' through the station. Or otherwise refunded. 

(Duly acknowledged before a notary public, 15 J-une, 1932, and 
recorded.) 

The plaintiff, by way of reply to defendant's setting up the above 
supplemental agreement of D. J. Breece and C. H. Farrell  as a waiver 
or estoppel, alleges: "That i t  is denied by this plaintiff that under the 
terms of the written instrument, set out in paragraph 5 of the defend- 
ant's answer, that  this plaintiff waived his right to collect the rents 
accruing to him under the terms of the lease from C. EL Farrell, either 
from the said C. H. Farrell or the Standard Oil Company, but if, upon 
a proper interpretation and construction of said paper writing i t  should 
be determined that this plaintiff had waived his rights under said paper 
writing to collect said rents from the Standard Oil Company, this plain- 
tiff avers and alleges that his signature was obtained to said instrument 
by the false and fraudulent statements of the defendant, which state- 
ments were known by said defendant at  the time they were made to be 



N. C.] S P R I N G  TERM, 1936. 529 

false and fraudulent, and were made for the purpose of deceiving this 
plaintiff, which statements did actually deceive this plaintiff and cause 
him to place his signature to said paper nri t ing,  the plaintiff relying 
upon the statements made to him by the said H. T. Sawyer, a t  the time 
he signed said paper writing, to the effect that  it  was not intended as a 
waiver to his rights to collect the rents as they accrued to him from the 
Standard Oil Company in case the Standard Oil Company should as- 
sume the operation of said service station, and the said defendant is now 
attempting, after false and fraudulent procuring his signature to said 
paper l~ r i t i ng ,  to use the same to deprive this plaintiff of the rents ac- 
cruing to him under his lease." 

The judgment of the court below is as follows: "This cause coming 
on to be heard a t  this term of the court, before the undersigned judge 
and jury, and after the pleadings 15ere read, and upon admission of the 
counsel for the plaintiff that  the defendant Standard Oil Company of 
New Jersey had not sold more than one hundred and fifty thousand 
(150,000) gallons of gasoline, as set out in the contract or receipt, regis- 
tered in Book 17, at page 387, registry of Cumberland County, and 
referred to in  the pleadings; and the defendant, through its counsel, 
hariug moved for judgment upon the pleadings; and the court being of 
the opinion, after argument of the counsel arid upon admissions of the 
plaintiff, that  the motion should be sustained. I t  is, thereupon, ordered, 
adjudged, and decreed that  the plaintiff recover nothing on the cause of 
actiou alleged in the complaint, and that  the defendant recover its costs, 
to be taxed by the clerk. J. Pau l  Frizzelle, Judge presiding." 

The plaintiff made the follou-ing exceptions and assignments of error, 
and appealed to the Supreme Court : "(I) That  the court erred in allow- 
ing defendant's nlotion for judgment upon the pleadings and admission 
as shown by plaintiff's exception. ( 2 )  That  the court erred in refusing 
to submit the issues tendered by the plaintiff and in refusing to allow 
plaintiff to offer evidence in  support of the issues as shown by plaintiff's 
exception. (3)  That  the cou& erred in  signing judgment upon the 
pleadings and admission, as shown by plaintiff's exception." 

Downing $ Downing for plainf i f .  
R o s e  cC. L y o n  and Varser, X c I n t y r e  & H e n r y  for de f endan t .  

CLARKS~X,  J. The only question inr-olved in this controversy is:  
Did the court below err in allomirig the defendant's motion for judgment 
upon the pleadings and the signing of the judgment as  set out in  the 
record? We think so. 

The plaintiff sets up  actionable fraud or deceit to rescind the "Supple- 
mental Agreement of D. J. Breece and C. H. Earrell." The allegations 
of plaintiff i n  this respect fully comply with the rule as to the necessary 
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averments oE ingredients of fraud to rescind a contract. Corley Co. v .  
Griggs, 192 N. C., 171; Stone v.  Doctors' I d c e  Milling Co., 192 N.  C., 
585. 

I n  Bellc's Dept. Store v.  Ins. Co., 208 N. C., 267 (270))  is the fol- 
lowing: "It is well settled that where the contract is not ambiguous, the 
construction is a matter of law for the courts to determine. Courts will 
generally adopt a party's construction of a contract. Attendant circum- 
stances, party's relations and object in view should Ee considered, if 
necessary, in interpreting a written contract. Neither court nor jury may 
disregard a contract expressed in plain and unambiguous language. The 
court's province is to construe, not make contracts for parties, and courts 
cannot relieve a party from a contract because it is a. hard one. An 
agent can, under certain circumstances, contract for the principal." 

We see no ambiguity in the supplemental agreement The language 
is plain and clear. The only relief is actionable fraud or deceit to 
rescind it, which is made in plaintiff's reply. The allegations in plain- 
tiff's reply setting forth the fraud is well pleaded. Whether on a trial 
it can be substantiated is another question. 

I n  Colt v.  Kimball, 190 N. C., 169 (172-3)) written by Varser, J., 
jn an able opinion, we find : "It is defendant's duty to read the contract, 
or have it read to him, and his failure to do so, in the absence of fraud, 
is negligence, for which the law affords no redress. The defendant's 
duty to read or have read to him the contract is a positive duty of which 
he is not relieved, except in cases of fraud (citing numerous authorities). 
Therefore, it was error to admit the evidence over plaintiff's objection. 
Farquhar Co. v.  Hardware Co., 174 N. C., 369; M o f i t f  v .  Maness, 102 
N.  C., 457;  Murray Co. v. Broadway, 176 N.  C., 151. This principle 
lies at the very foundation of all contracts. I t s  violation, if permitted 
by the courts, would strike down one of the safeguards of commercial 
dealing. The resultant injury would be far reaching. The integrity of 
contracts demands its universal enforcement. Potato Co. v.  Jenette, 
172 N. C., 3. Defendant's testimony shows that he is a man of educa- 
tion and prominence, accustomed to the transaction of business, and of 
much experience, with more than an average education: who has served 
on the board of education for Vance County for many years. I t  was 
his duty, unless, fraudulently prevented therefrom, to read the contract, 
or, in case he was not able to read the fine print without stronger glasses, 
to have i t  read to him. This rule does not tend to impeach that valuable 
principle which commands us to treat each other as of good character, 
but rather enforces along with it, the salutary principle that each one 
must 'mind his own business' and exercise due diligence to know what he 
is doing." This matter is further discussed, citing authorities, in Oil 
and Grease Co. v.  Avereft ,  192 N. C., 465; Oliver v. Hecht, 207 N.  C., 
481. 
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I n  Dorm'ty v. Building & Loan Assn., 204 N. C., 698 (701), the negli- 
gence that  would bar a recovery is thus stated: "(1) Where the person 
signing the agreement was illiterate or otherwise incapable of under- 
standing the writing ; (2)  where there is positive misrepresentation of 
contents of the paper writing of such type and character as to deceive 
a person of ordinary prudence and the person signing such agreement 
reasonably relied upon such misrepresentation; (3 )  where the party 
procuring the signature resorted to some device, scheme, subterfuge, 
trick, or other means of preventing or interfering with the reading of 
the paper or reasonably tending to throw a person of ordinary prudence 
off guard." Dallas v. Wagner, 204 N .  C., 517; Hitchell v.  Strickland, 
207 N. C., 141; Bank v. Dardine, 207 N .  C., 509. 

We think, on the allegations of plaintiff in his reply setting up fraud, 
his exceptions and assignments of error are well taken. 

F o r  the reasons given, the judgment is 
Reversed. 

CAMILLA CLINE v. P. L. CLINE,  

and 
C. L. CLINE v. P. L. CLINE,  

(Filed 26 February, 1936.) 

Judgments C b F a i l u r e  of clerk to endorse judgment on veriAed state- 
ments does not render his judgments by confession thereon invalid. 

Where verified statements, sufficient in form and contents under the 
statute to confer jurisdiction on the clerk to render judgments by con- 
fession, are filed in the omce of the clerk, and the clerk enters on his 
judgment docket the judgment which the debtor authorized the court to 
render on each statement, but fails to endorse the judgment of the court 
on the verified statements, such failure is an irregularity, but does not 
affect the validity of the judgments by confession, which the entries on 
the judgment docket show were rendered by the court, and such judg- 
ments are erroneously set aside upon motion thereafter made by a subse- 
quent judgment creditor. C. S., 624, 625. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by Camilla Cline and C. L. Cline, respondents, from Sink, J., 
at  Ju ly  Term, 1935, of CATAWBA. Reversed. 

On  30 August, 1934, the United States Fidelity and Guaranty Com- 
pany after due notice in  writing to Camilla Cline and to C. I,. Cline, 
appeared before Wade H. Lefler, clerk of the Superior Court of Catawba 
County, and moved in writing that  certain entries appearing on pages 
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47 and 78, respectively, of Judgment Docket T, in his office, be stricken 
from said judgment docket, for the reason that, at, alleged in said 
motion, said entries were inadvertently and erroneously made by the 
clerk of said court. The movant is a judgment creditor of P. L. Cline, 
owning an unsatisfied judgment against him for the sum of $2,200, 
which was duly docketed and indexed in  the office of the clerk of the 
Superior Court of Catawba County on 1 June, 1931. 

At the hearing of said motions, an inspection of Judgment Docket T 
in the office of the clerk of the Superior Court of Catawba County, 
showed entries on pages 47 and 78, respectively, as follows: 

"Camilla Cline Judgment before R. M. Yount, C. 13. C. 
vs. C. S. C. costs $3.00-see Rev. Book 

P. L. Cline. Docketed Jan. 28, 1931. 

"Clonfession of judgment rendered in favor of the plaintiff and against 
the defendant in the sum of $650.00 and costs." 

"C. L. Cline Judgment before R. M. Yount, C. S. C. 
VS. I ' C. S. C. costs $3.00, pd. to use of pltfl. 

P. L. Cline. Docketed March 17th, 1931. 

"Confession of judgment rendered March 17, 1931, for the sum of 
$575.00, and interest on same from March 15th, 1929." 

On pages 359 and 364, respectively, of the Minute 13ook in the office 
of the clerk of the Superior Court of Catawba County, are the following 
records : 

"CONFESSION OF JUDGMENT. 

"North Carolina-Catawba County. 
I n  the Superior Court, Before the Clerk. 

"Camilla Cline vs. P. L. Cline. 

"1. P. L. Cline, the defendant in the above entitled case, hereby con- 
fesses judgment in  favor of Camilla Cline, plaintiff, for six hundred 
fifty dollars ($650.00), and authorizes the entry of judgment therefor 
against P. L. Cline on 27th day of January, 1931. 

"2. The confession of judgment is for debt or for a debt now justly 
due from P. L. Cline to the said plaintiff Camilla Cline, arising from 
the following facts : 

"P. L. Cline borrowed from Camilla Cline $425.00 a t  one time to use 
towards the purchase price of an automobile, which said car is the 
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property of P. L. Cline, and certificate of title was issued in the name 
of P. L. Cline. The remainder of the money I borrowed at another 
time for the personal use of P. L. Cline, and said money was used for 
the benefit of P. L. Cline, making a total of $650.00 borrowed from 
Camilla Cline. P. L. Cline really owes interest on this amount of 
$650.00, but this judgment is not confessed for any interest, but only 
for the principal sum of $650.00. Of this amount of $650.00, $225.00 
is in the form of a note, or balance on a note, made and executed by 
P. L. Cline to Camilla Cline several years ago, or during the year 1926, 
which said sum of $650.00 is due to said plaintiff Camilla Cline over 
and above all just demands that he has against Camilla Cline, the 
plaintiff. (Signed) P. L. CLINE. 

"P. L. Cline, being duly sworn, says that the facts stated in the above 
confession are true, and that the amount of the judgment confessed is 
justly due the plaintiff Camilla Cline. P. L. CLIKE. 

"Subscribed and sworn to before me, this the 27th day of January, 
1931. G. P. DRUM, 

Deputy Clerk of Superior Court." 

"North Carolina-Catawba County. 
I n  the Superior Court, Before the Clerk. 

"C. L. Cline vs. P. L. Cline. 

"1. P. L. Cline, the defendant in the above entitled case, hereby con- 
fesses judgment in favor of C. L. Cline, plaintiff, for five hundred 
seventy-five dollars ($575.00), and interest, since March 15th, 1929, 
and authorizes the entry of judgment therefor against P. L. Cline, 
defendant, on the 17th day of March, 1931. 

"2. The confession of judgment is for a debt now justly due from 
P. L. Cline to the said C. L. Cline, plaintiff, arising from the following 
facts : 

"On March 15, 1928, P. L. Cline executed and delivered to C. L. 
Cline his promissory note in the sum of $575.00, with interest at the 
rate of six per cent, and the note mas due one day after date. On the 
back side of said note is credited interest for one year, or the sum of 
$34.50, and there remains unpaid the principal and interest since March 
15, 1929. This note was executed for money received from C. L. Cline, 
every dollar cash, which said sum of $575.00, and interest since March 
15, 1929, is due to the said plaintiff over and above all just demands that 
P. TJ. Cline has against C. L. Cline. (Signed) P. L. CLINE. 
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"1'. L. Cline, being duly sworn, says that the facts set out or stated in 
the above confession are true, and that the amount of the judgment 
confessed is justly due the said C. L. Cline, the plaintijf. 

P. L. CLINE. 

"Sworn to and subscribed before me, this the 17th day of March, 1931. 
R:. M. YOUNT, 

Clerk of Superior Court." 

The minute book in the office of the clerk of the Superior Court of 
Catawba County does not show a record of any judgment rendered by 
the clerk of said court on either of the verified statements filed in said 
court, by P. L. Cline, nor is a judgment endorsed on either of the said 
verified statements by said clerk. The only record of a judgment by 
confwsion on either of said statements is the entry on Judgment 
Docket T. 

After hearing the motion in each of the above entitled causes, the 
clerk found that no judgment was endorsed on the verified statements 
filed in each of said causes, or otherwise rendered, and that the entries 
appearing on pages 47 and 78, respectively, of Judgment Docket T, in 
his office, were inadvertently and erroneously made by his predecessor, 
and thereupon ordered that said entries be stricken from said judgment 
docket. 

From these orders the respondents, Camilla Cline ,and C. L. Cline, 
appealed to the judge of the Superior Court of Catawba County. 

At the hearing of these appeals, judgment was rendered as follows: 
"The causes entitled as above, coming on to be heard on appeal from 

the clerk of the Superior Court of Catawba County, and being consoli- 
dated by consent for the purpose of the further hearing of the same, and 
it appearing that the movant, the United States Fidelity and Guaranty 
Company is a proper party to prosecute the petition arid motion, and i t  
further appearing, and the court so holding, that no judgment was ren- 
dered in  either of said causes, it is, on motion of C. W. Bagby and W. A. 
Self, counsel for petitioner and movant, considered arid adjudged that 
the judgment of the clerk appealed from in each cause be and the same 
is affirmed. H. HOYLE SINK, 

"July Term, 1935. Judge Presiding." 

The respondents excepted to the judgment and appealed to the Su- 
preme Court, assigning error in the judgment. 

W .  A. Self ,  Chas. W .  Bagby, and C. D. Swi f t  for movan,t. 
C. D. Moss and Jonas & Jonus for respondents. 
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CONNOR, J. The statements in writing, signed and duly rerified by 
the debtor, P. L. Cline, and filed by him with the clerk of the Superior 
Court of Catawba County-one on 27 January,  1931, and the other on 
17 March, 1931-are in full compliance with the requirements of the 
statute, C. S., 624, and therefore were sufficient, both as to form and as 
to contents, to confer jurisdiction on the court of the parties and of the 
subject matter of the proceeding. 

Speaking of the statutory requirements for a proceeding for the entry 
of a judgment by confession, in Smith v. Swzifk, 117 N. C., 348, 23 
S. E., 270, Clark, J., says: "If the statutory requirements are not com- 
plied with, the judgment is irregular aud void, because of a want of 
jurisdiction in the court to render judgment, which is apparent on the 
face of the proceedings. Davidson. 11. Alexander, 84 N .  C., 621 ; Daven- 
port 5 .  Leary, 95 N .  C., 206." E converso, where the statutory requirr- 
ments with respect to the form and contents of the statement hare been 
fully complied with, as in the instant case, the court acquires jurisdic- 
tion, and a judgment by confession, as authorized by the debtor in the 
statement, is valid for all purposes. 

The only question presented on the record in  this appeal is whether a 
judgment was rendered by the court on each of the statements filed with 
the clerk by the debtor. This question must be answered i n  the affirma- 
tive. 

The statute, C. S., 625, provides that where a statement, setting out 
the amount of his debt, and the facts out of which his debt arose, has 
been signed 2nd duly verified by the debtor, and has been filed with the 
clerk of the Superior Court of the county in  which the debtor resides, 
the clerk shall endorse upon the statement the judgment of the court, and 
shall enter said judgment on his judgment docket. I n  the instant case, 
the clerk entered the judgment which the debtor authorized the court to 
render on each statement, on his judgment docket. H e  failed to endorse 
the judgment on the verified statement. This failure was an  irregularity 
which does not affect the validity of the judgment, which the entry on 
the judgment docket made by the clerk, or under his immediate super- 
vision, shows was rendered by the court. 

There is error in  the order affirming the orders of the clerk. The 
motions of the movant should have been denied. 

Reversed. 

DEVIN, J., took no part i n  the consideration or decision of this case. 
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THOMAS WHITESIDE, BY HIS NEXT FRIEND. H. H. TURNER, v. THE 
EQUITABLE LIFE ASSURANCE SOCIETY O F  THE UNITED STATES. 

(Filed 26 February, 1936.) 

1. Insurance M e--Plaintiff mus t  show incapacity t o  ggve notice of dis- 
ability during period prescribed in policy. 

Where insured contends that his failure to give notice of disability 
within one year of its inception, as  required by the policy, was due to 
mental incapacity excusing such failure, he must show such mental in- 
capacity during the period specified, and where his evidence is insufficient 
to show such incapacity during the stipulated period, evidence of mental 
incapacity after the expiration of the one-year period and that  he was 
thereafter committed to a hospital for the insane is immaterial. 

2. Same--Evidence held insufficient to show mental  incapacity sufficient 
t o  excuse insured's fai lure  to give notice of disability. 

The policy in suit required insured to give insurer notice of disability 
within one year from the inception of the disability. Insured con- 
tended that his failure to give notice as required by the policy was 
excused by mental incapacity rendering him incapable of giving such 
notice. Plaintiff's evidence tended to show that  during the one-year 
period after the inception of the disability as  contended by him, he worked 
a t  several jobs, m o t e  letters to  his wife, would have days when his mind 
was good, but was irritable, unkeasonable, peculiar, etc., and that his 
condition grew worse, but that  he was not committed to hospital for the 
insane until three years thereafter. Held:  Plaintiff's own evidence failed 
to show mental incapacity during the one-year period sufficient to excuse 
his failure to give notice of disability, and insurer's motion to nonsuit 
should have been allowed. 

3. Insurance R -Evidence held insufficient t o  show insured was totally 
disabled while the  policy was i n  force. 

Plaintiff was insured under a group policy providing disability benefits 
to those becoming totally and permanently disabled while insured under 
the master policy, each employee's insurance thereunder to terminate upon 
the termination of his employment. Insured brought action claiming that 
he was disabled a t  the time of the termination of his employment, but his 
evidence tended to show that  for over a year after the termination of his 
employment he was employed a t  intervals on several jobs of the general 
nature of his former employment. Held: The evidence was insufficient to 
show permanent and total disability while the insurance was in  force, and 
defendant insurer's motion to nonsuit should have been allowed. 

AI~PEAL by  plaintiff a n d  defendant  f r o m  judgment  rendered by  
Oglesby, J., 11 December, 1935. F r o m  BUKCOMBE. Plaintiff 's appeal,  
dismissed. Defendant's appeal,  reversed. 

T h i s  was a n  action, instituted i n  t h e  general county court of Bun-  
combe County, 3 1  October, 1934, t o  recover on  a provir3ion against total  
and permanent  disability contained i n  a certificate of insurance issued 



N. C.] S P R I N G  T E R M ,  1936. 537 

to plaintiff Thomas Whiteside by the defendant, the Equitable Life 
Assurance Society, under a group insurance policy for employees of the 
Donora, Ptnnsylvania, plant of the ;\merican Steel and Wire Company. 

The certificate was dated 1 2  X a y ,  1930. Plaintiff had been em- 
ployed by said company at Donora, Pennsylvania, since 1923, and had 
ceased ~ i o r k i n g  there 1 October, 1930, and had not since been employed 
by said company. 

The total-and permanent disability prorision in the certificate of 
insurance issued to e la in tiff was as follows: "In the event that anv 
member, while insured under the aforesaid policy, and before attaining 
age 60, becomes totally and permanently disabled by bodily injury or 
disease and will thereby presumably be continuously prevented, for life, 
from engaging in any occupation or performing any work for compen- 
sation of financial value, upon receipt of due proof of such disability 
before the expiration of one year from the date of its commencement, 
the society will, in termination of all insurance of such member under 
the polisy, pay equal monthly disability installments, the number and 
amount of vhich shall be determined by the table of installments below; 
the number of installments being that  corresponding to the nearest 
amount of insurance shown in the table, while the amount of each install- 
stallment shall be adjusted in the proportion that  the amount of insur- 
ance on such member's life bears to the amount used in  the table in 
fixing the number of installments. The  amount of insurance herein u 

referred to shall be that  in force upon the date on which said total 
and permanent disability commenced." 

It v a s  in evidence that  plaintiff was committed to the South Carolina 
State Hospital for the Insane on 25 October, 1933, and there remained 
until 1 Xay,  1934, when he left without permission, but the records 
of the hospital were changed to parole after a parole blank had been 
signed by the plaintiff's mother. 

Plaintiff admits that Thomas Whiteside discontinued employment 
n-ith the American Steel and Wire Company on 1 October, 1930, when 
the certificate of insurance terminated according to the provisions 
thereof, and that Thomas Whiteside has never furnished the defendant 
with notice or proof of disability as provided in said certificate and 
group insurance. But  plaintiff contends that  prior to the discontinu- 
ance of his employment the plaintiff became totally and permanently 
disabled and so mentally deficient as to excuse his failure to give the 
notice required by the terms of the policy and certificate. 

Upon the testimony offered the tr ial  court submitted issues to the 
jury, who answered them in favor of the plaintiff. 

From the judgment on the verdict i n  the county court, defendant 
appealed to the Superior Court, assigning as error, among other excep- 
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tions, the overruling of its motion for nonsuit. I n  the Superior Court 
the presiding judge overruled defendant's exception for failure to non- 
suit, but remanded the case to the county court for a new trial for 
certain errors in the admission of testimony, and from these rulings both 
sides appealed to the Supreme Court. 

Geo. F. Meadows and J.  W .  Haynes for plaintiff. 
Parker, Bernard d DuBose for defedamt. 

DEVIN, J. On the defendant's appeal, the only pomt for considera- 
tion is whether plaintiff has offered evidence sufficient to go to the jury 
on the issues as to total and permanent disability and as to mental and 
physical inability to give the defendant notice thereof, according to the 
terms of the certificate. This requires an examination of the testimony 
in the most favorable light for the plaintiff. 

Since the plaintiff seeks to excuse his failure to give notice and fur- 
nish due proof of his disability within one year from 1 October, 1930, 
we are concerned only with the evidence as to his mental and physical 
condition during that period, and evidence that he thereafter became 
insane and incapable in October, 1933, could have no direct bearing on 
the determinative question. 

Plaintiff offered the testimony of Ola Whiteside, his wife and the 
beneficiary under the certificate, E. B. Xing, C. I?. Williams, and Dr. 
0. L. Miller; but it appears that witness Miller only knew him since 
17 October, 1931, witness King since Febrhary, 1932, and witness Wil- 
liams since October, 1933. 

Ola Whiteside testified in substance that she and plaintiff were mar- 
ried in 1917; that she kept the certificate of insurance; that plaintiff left 
Donora, Pennsylvania, in October, 1930, and went to Knoxville, Ten- 
nessee; that she did not go with him, but did join him there a month 
later, and they lived there together eight months, and then she left him 
and went to her home in Inman, South Carolina, plaintiff remaining in 
Knoxville; that while there he worked for the Pittsburg Plate Glass 
Company for two weeks at  $12.00 per week; at the Atkins Hotel two 
weeks a t  $10.00 per week; and plaintiff had testified in examination 
before the clerk that he had worked on a concrete river bridge at  Henry 
Street in Knoxville. Witness Ola Whiteside further testified that plain- 
tiff left Knoxville soon after she did and came to Asheville to his people; 
that he later went to Red Bank, New Jersey, and Hudson, New York; 
that she was not with him, but he wrote to her sometimes and wrote 
letters to her while he was at  Red Bank and Hudson; that in  September, 
1933, he came to Inman, South Carolina, and 25 October, 1933, was 
committed to the South Carolina hospital. As to his mental condition, 
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she testified: "He would have a very good mind today and tomorrow 
would be altogether different;" that  this began in the summer of 1930. 
"When he quit work he was ill-tempered and unreasonable. H i s  condi- 
tion got worse until I left h im in  September, 1931. H e  mould get a 
job and couldn't keep i t  very long. H e  would keep i t  two or three days 
and quit. Then we got to where we couldn't get along a t  all. H e  would 
just fuss, growl, and fight all the time. That  is  why I left him." 
Asked her opinion as to the condition of his mind, she answered: "Well, 
I knew something was wrong with him, but I didn't know he was plumb 
crazy until they carried him to  the hospital," 25 October, 1933. 

Witness King testified he saw plaintiff in dsheville as often as once 
a week or twice a month from February, 1932, to August, 1932. "His 
conduct was fairly good, only his mental condition seemed to be poor, 
and he is not vigilant, little peculiar." The  witness Dr.  Miller testified 
he saw him first 17 October, 1931, in Asheville, "found him in nervous 
state of excitement," and prescribed for h im;  that he "considered him 
insane type of insanity." 

Plaintiff bottoms his case on R h y n e  v. Ins. Co., 196 N. C., 717 (re- 
affirmed in same case, 199 N. C., 419), and contends the evidence offered 
brings i t  within the rule there promulgated. I n  that case it was held 
that  a stipulation in a contract of insurance requiring the assured to 
furnish proof of disability within a specified time ordinarily would not 
include cases where strict performance was prevented by the total in- 
capacity of the assured to act in the matter, resulting from no fault of 
his own, and that  performance within a reasonable time either by the 
assured after regaining his senses, or by his representative after discor - 
ering the policy, would suffice. 

I n  the R h y n e  case, supra, the policy was paid up  to 15  May, 1927. 
There was evidence the insured became insane in February, 1927, and 
was committed to the s t a t e  Hospital for the Insane 19 August, 1927, 
and that  guardian qualified 29 September, 1927, and notice given and 
claim made shortly thereafter. I n  that  case the jury found on sufficient 
evidence that  insured was so insane as to he incapable of knowing that 
he had insurance or that  he was required to pay a premium thereon, 
incapable of knowing that he was totally disabled or that  he mas re- 
quired by the terms of the policy to furnish proof thereof. 

I t  is apparent the evidence in  the case a t  bar does riot bring it withill 
the rule laid down in the R h y n e  case, supra. I t  is insufficient to show 
either total and permanent disability from bodily illjury or disease to 
the extent that  he was prevented from engaging in any occupation or 
performing any work for compensation of financial value, or mental 
incapacity, ~vi th in  one year, to give notice and furnish proof of such 
disability. Gal-fer v. I m .  Co., 208 N. C., 665; Hill v. Ins. CU. 207 
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N. C., 166; Boozer v. Assurance Society, 206 N .  C., 848; Thigpen z.. 
Ins. Co., 204 N. C., 551; Watkins v:Im. Co., 201 N. C., 681. 

T h e  defendant's motion f o r  judgment  of nonsuit should have been 
sustained. 

T h i s  disposition of t h e  case renders it unnecessary to consider the 
mat te r  presented by plaintiff's appeal.  

O n  defendant's appeal,  Reversed. 
On plaintiff's appeal,  Appeal  dismissed. 

ANNIE E. VICK, KATE A. TICKLE, BEN E. VICK, JAMES R. VICK, AND 
EMMA VICK DIXON v. MARGARET W. WINSLOW, C. J. WINSLOW, 
E. C.  WINSLOW, TRUSTEE, AND J. H. VICK. 

(Filed 26 February, 1936.) 

1. Quieting Title A b 
In  an action under C. S., 1743, to remove cloud upon title it is not 

required that  plaintiffs show possession of the land in cmtroversy. 

2. Quieting Title B d-Plaintiffs' evidence showing prima facie t i t le  i n  
them and  t h a t  defendants' t i t le  is  void as t o  plaintilt& held sufficient 
t o  overrule defendants' motion t o  nonsuit. 

In  this action to remove cloud upon title, plaintiffs made out a prima 
facie case by showing that they are the ulterior beneficiaries under the 
will of the common source of title, and then introduced in evidence a 
decree confirming sale of the land to make assets by the executor of the 
testator under whose will they claim, deed made pursuant to the sale, 
quitclaim deed from the purported heirs of the grantee in the commis- 
sioner's deed, a deed of trust from the grantee in the q ~ i t c l a i m  deed, and 
a foreclosure deed of the deed of trust, defendants being the trustor, 
trustee and cestui in the deed of trust, and the purcl~aser a t  the sale. 
Held: Plaintiffs' evidence did not disclose that they nere  made parties 
to the proceedings to sell land to make assets, or that  the grantors in 
the quitclaim deed were the heirs a t  law of the grantee in the commis- 
sioner's deed, or that the grantee in the c+ommissioner's deed was dead, 
and defendant's motion to nonsuit mas erroneously granted, plaintiffs 
being entitled to go to the jury upon the evidence estc,blishing a prima 
facie record title in themselves, and that the decree and deeds by and 
through which defendants claim were void a s  to plaintid's. 

D ~ v r s ,  J., took no part in the consideration or decision of this case. 

APPEAL by the  plaintiffs f r o m  Xoore, Special Judge, a t  Apr i l  Term, 
1935, of EDGECOMBE. Reversed. 

H.  H .  Philips for plaintifs, appellants. 
George X. Founfain and Henry C. Bourne for defendants, appellees. 
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S~HENCK, J. This is an action, brought under C. S., 1743. by the 
plaintiffs against the defendants, who it is alleged claim an estate or 
interest in the real estate described in the complaint adverse to the plain- 
tiffs for the purpose of determining such adverse claim, wherein the 
plaintiffs and defendants claim from a common source, namely, J. B. 
White. 

The plaintiffs introduced in evidence the will of J. B. White, which 
was admitted to probate on 30 May, 1891, and devises the land in 
controversy to his wife, Charlotte White, for her lifetime and to T. H. 
Cherry after the death of his wife to hold in trust for the use and benefit 
of his daughter, Mary Vick, during her life, and after her death "to 
such child or children as my said daughter may have living at  the time 
of her death, or may have issue born of their bodies, such issue to stand 
in the place of and take such share as his or her parent would have 
taken had such parent been living at the time of the death of my said 
daughter." Miss Annie Vick, one of the plaintiffs, testified that her 
mother was the Mary Vick mentioned in the will of J. B. White, and 
that the children of the said Mary Vick were herself, Kate Tickle, 
Emma Vick Dixon, Ben Vick, and James R. Vick, making five in all, all 
being plaintiffs in this action, and that her mother had only three 
other children, all of whom died in infancy; that J. B. White was her 
grandfather and was dead, and that Mary Vick, her mother, died 0x1 

2 March, 1910, and that Charlotte White, widow of J. B. White, died 
on 22 April, 1898, and that Thomas H. Cherry, named in the will of 
J. B. White as trustee and executor, has been dead for more thali 16 
years. This evidence makes out a prima facie record title in the plaiii- 
tiffs. 

The plaintiffs further introduced in evidence (1) a decree dated 
7 May, 1892, in the case of Thomas H. Cherry, executor of J. B. White, 
against Charlotte White, Calvin Savage and wife, Bettie, Rebecca 
Savage and Lafayette Savage, confirming a sale made by Thomas H. 
Cherry, as commissioner to sell the land in controversy, to M. L. Wool- 
ard, and directing him, upon the payment of the purchase money, to 
apply the same to the charges of administration and the debts of the 
estate of J. B. White; (2)  a deed for said la i~d from Thomas H. Cherry, 
commissioner, made pursuant to said decree, to hl. L. Woolard, dated 
10 Nay, 1592; (3)  a quitclaim deed from Ida 31. Adams, guardian of 
Jacquelin Woolard and Soloman Woolard to J. H. Vick, for the land in 
controversy, dated 28 hiarch, 1901; (4) a deed of trust with power of 
sale from J. H. Vick to E. C. Winslow, trustee for C. J. Winslow, 
dated 1 April, 1916; and (5)  a foreclosure deed from E. C. TFTi~lslo\v, 
trustee, to Margaret W. Tinslow, dated 21 March, 1926. 
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The plaintiffs rested their case and the defendants moved for a judg- 
ment as of nonsuit, which motion was sustained, and from the judgment 
entered accordingly the plaintiffs appealed, assigning errors. 

The evidence fails to establish such adverse possession, either in the 
plaintiffs or defendants, as would ripen into title, but since this action 
was instituted under C. S., 1743, the plaintiffs did not have to rely upon 
possession to maintain it. Hoke, J., in Satterwhite v. Gallagher, 173 
N. 0., 525 ( 5 2 8 ) ,  in writing of the statutes which are codified as C. S., 
1743, says: "Having reference to the broad and inclusive language of 
the statute, the mischief complained of and the purpose sought to be 
accomplished, we are of opinion that the law, as its terms clearly import, 
mas designed and intended to afford a remedy wherc, =ver one owns or 
has an estate or interest in real property, whether he is in or out of 
possession, and another wrongfully sets up a claim to an estate or inter- 
est therein which purports to affect adversely the estate or interest of the 
true owner and which is reasonably calculated to burden and embarrass 
such owner in the full and proper enjoyment of his proprietary rights, 
including the right to dispose of the same at its fair market value." 
See, also, Spem v. Woodhouse, 162 N.  C., 66; Plotkin v. Bank, 188 
N. C!., 711. 

The proceeding in which the decree was rendered c c d r m i n g  the sale 
of the land in controversy to make assets to pay the cost of administration 
and the debts of the estate of J. B. White by its caption tends to show 
that the plaintiffs in  this action were not parties thereto, and the plaintiffs 
testified that they had never been served with any process therein. Like- 
wise, there is nothing in the record to show that Jacquelin Woolard and 
Soloman Woolard were the heirs at  law of M. L. Woolard, the grantee 
in the deed made pursuant to said decree. Indeed, there is nothing in 
the record to establish the fact that M. L. Woolard, grantee in said 
deed, is dead, or that he ever conveyed the land in controversy to Jacque- 
lin Woolard and Soloman Woolard, or to any other person. Therefore, 
it does not follow that the decree and deeds introduced in evidence by 
the plaintiffs establish the title of J. H. Vick, and of E .  C. Winslow, 
trustee, and of Margaret W. Winslow, as contended b,y the defendants. 
Such decree and deeds, standing alone, tend to show only a cloud upon 
the title of the plaintiffs, which they seek in this proceeding to have 
removed. 

The plaintiffs having offered evidence establishing a prima facie 
record title in themselves to the land in controversy, and evidence tend- 
ing to show that the decree and deeds by and through which the defend- 
ants claim are void as to the plaintiffs and constitute a cloud upon the 
title of the plaintiffs, we hold that his Honor erred in granting the de- 
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fendants' motion for judgment as of nonsuit, and that  the plaintiffs are 
entitled to  have the case submitted to the jury upon the evidence pro- 
duced. 

Reversed. 

DEVIN, J., took no part i n  the consideration or decision of this case. 

STATE OF NORTH CAROLINA ON RELATION OF CARL PHILLIPS v. R. B. 
SLAUGHTER. 

(Filed 26 February, 1936.) 

1. Elections I + 
The result of an election will not be disturbed, nor one in possession of 

an office removed, unless the votes illegally counted or refused are suffi- 
cient to alter the result of the election. 

2. Pleadings D e- 
A demurrer admits allegations of fact properly pleaded, but not con- 

clusions of law. 
3. Statutes B a- 

Statutes i n  pari materia must be construed with reference to each other. 
4. Elections F +Absentee ballot law is applicable to  municipal elections. 

Construing N. C. Code, 5960, et seq., known as the Absentee Ballot Law, 
with N. C. Code, M55, et seq., known as the Australian Ballot Law, i t  i s  
held that the Absentee Ballot Law is applicable to municipal elections, 
and the machinery for its application in such elections is clearly provided. 

APPEAL by the respondent from judgment overruling demurrer entered 
by Warliclc, J., at  September Term, 1935, of GRAHAM. Reversed. 

T .  M. Jenkins for relator, appellee. 
R. L. Phillips for respondent, appellant. 

SCHEKCIC, J. This action was instituted by the relator, Carl  Phillips, 
to have himself declared the duly elected mayor of the town of Robbins- 
ville, and to remove the respondent, R. B. Slaughter, from said office. 
T o  the complaint of the relator the respondent filed a demurrer upon the 
ground that  it failed to state facts sufficient to constitute a cause of 
action, in that  it failed to allege that  sufficient illegal votes had been 
cast for the respondent, or that sufficient legal votes for the relator had 
been refused, to alter the result of the election. 
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The  relator alleges that  in the municipal election he'!d in  and for the 
town of Robbinsville, on 7 May, 1935, he, the relator, "received 68 legal 
votes in  said election and 81 votes were cast and counted for the defend- 
ant  R. B. Slaughter, according to the official count." 

The relator further alleges that  i n  said election there were eight illegal 
votes cast for the respondent by nonresidents of Robbinsville, naming 
them, and that  one legal vote tendered for the relakor was illegally 
refused by the election officials. I f  these allegations be admitted, as 
they must be for the purposes of the demurrer, the count would stand 
68 plus one, or 69, for the relator, and 81 minus 8, or 73, for the re- 
spondent, still leaving the respondent a majority of 4. The  result will 
not be disturbed, nor one in  possession of an  office removed, because of 
illegal votes received or legal votes refused, unless the number be such 
that the correction would show a majority for the contesting party. 
DeLoatch v. Rogers, 86 N.  C., 358; Hendersonville v. Jordan, 150 
N. C., 35. 

However, the relator further alleges "that of the eighty-one votes cast 
and counted for defendant in said election, . . . a t  least twenty 
rotes included and counted therein were illegal, for that  in said election 
twelve absentee votes were cast by absent voters who were out of said 
town on the election day," and that  if these twelve absentee votes be 
also subtracted from the votes cast for the respondeni; there would be 
left (73  - 12)  61 votes for the respondent, which would make the vote 
61 to 69, thereby giving the relator a majority of 8. 

The demurrer admits the truth of the facts alleged, that  is, that  12 
absentee ballots mere cast for the respondent, but i t  does not admit the 
conclusion of lam set forth in the complaint, namely, that  the 12 absentee 
ballots, because cast i n  a municipal election, were illegal. Tea CO. v. 
Hood, Comr. of Banks, 205 K. C., 313; Phifer v. Berry, 202 N .  C., 388. 

The demurrer presents this question of law:  I s  absentee voting per- 
mitted in municipal elections? I f  such absentee voting is so permitted, 
the demurrer should hare  been sustained, but if such absentee voting is 
not so permitted, the denlurrer was properly orerruled. 

The  absentee ballot lam became a part of the gentlral election law 
by chapter 23 of the Public Laws of 1917, and is now brought forward 
as article 9, chapter 97, S o r t h  Carolina Code of 1936 (Michie), being 
sections 5960, e t  seq. The first sentence of section 5960 is as follows: 
"In all primaries and elections of every kind hereafter held in this 
State, any elector who may be absent from the county in which he is 
entitled to vote or who is physically unable to attend a t  the polling place 
for the purpose of voting in person shall be allowed to rote as herein- 
after provided." Then follows the provision as to how an elector who 
'(desires to vote by abscntee ballot because of his abscxce" may do so. 
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Twelve years after the enactment of the absentee ballot law what is gen- 
erally known as the Australian ballot law was enacted by chapter 164 of 
the Public Laws of 1929, and is brought forward in Michie's Code of 
1935 as  ,Irticle 18, chapter 97, sections 6055 (a-1), e t  seq. Section 
60.55 (a-1) repealed the principal election laws theretofore in effect and 
enacted new provisions in lieu thereof. Section 6055 (a-2) provides 
tha t :  "The provisions of this subchapter shall be applicable to all coun- 
ties, cities, towns, townships, and school districts i n  the State of North 
Carolina, without regard to  population or number of inhabitants there- 
of." Section 6055 (a-3) provides for the preparation and distribution 
of ballots for national, State, county, municipal, and district offices ill 
towns, counties, districts, cities, arid other political divisions by the 
State Board of Elections, county board of elections, and by municipal 
authorities conducting such elections. Section 6055 (a-39) provides 
that "The ballots to be furnished absentee electors under the provision 
of section 5963 of the Consolidated Statutes of North Caro lha  and acts 
amendatory thereof shall be the same as the official ballots hereinbefore 
designated." I t  will be noted that  section 5963 of the Corisolidated 
Statutes is a par t  of Article 9, chapter 97, and provides for the furnish- 
ing by the chairman of the county board of elections or registrar of the 
precinct of ballots to  absent poters. Section 6055 (a-42) is as follows: 
"With respect to all municipal primaries and elections, wherever in this 
subchapter appear the words 'county board of elections' shall be deemed 
to be written the words 'city or town governing body'; and wherever 
appear the words 'chairman of board of elections' shall be deemed to be 
written the words 'mayor of town or city.'" 

Article 9 and Article 18 of chapter 97  (entitled "Elections") of the 
Korth Carolina Code of 1935 (Michie) being pari materia, must be 
construed with reference to each other, and u-hen so construed it is 
manifest that  the absentee ballot law is applicable to municipal elections 
and the machinery for i ts  application in such elections is clearly pro- 
vided. 

Holding as we do that absentee voting is permitted in  municipal elec- 
tions, i t  follows that the 1 2  absentee ballots alleged to have been cast for 
the respondent were not illegal, and since they are not illegal, all other 
allegations in the complaint may be admitted and still the complaint 
will not state facts sufficient to state a cause of action against the re- 
spondent, since he would, under such allegations, still have a majority 
of four over the relator. 

The  judgment below is 
Reversed. 
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THOMAS MARCELLUS DILLING v. FEDERAL LIFIO INSURANCE 
COMPANY. 

(Filed 26 February, 1936.) 

Insurance R *Whether accident was exclusive and independent cause 
of disability held for jury upon conflicting evidence. 

Insured under a policy of accident and health insurance suffered an 
accidental injury, and accepted from insurer a fixed amount in settlement 
for all claims for the injury under the policy. About three months thcre- 
after, insured accidentally fell and became totally disabled. Held: 
Whether the disability resulted solely from the first accident or whether 
the first accident was a contributing cause of the disability, in which 
events insurer would not be liable under the terms of the policy, or 
whether the disability resulted independently and exclusively from the 
second accident, in which event insurer would be liable, is a question for 
the determination of the jury upon conflicting evidence. 

LIPPEAL by plaintiff from Clement, J., a t  the February, 1935, Regular 
Civil Term of MECKLENBURG. Reversed. 

The  plaintiff sues the defendant on Policy 66010 i n  the Federal Life 
Insurance Company, of Chicago, Ill.  I n  said policy 1s the following: 
"Schedule of Accident Monthly Indemnities-Part Two-(A) Or  if 
such injuries, independently and exclusively of all other causes, wholly 
and continuously shall disable the insured from the date of accident 
from performing any and every kind of duty pertaining to his occupa- 
tion, so long as the insured lives and suffers said total disability, the 
company will pay a monthly indemnity of eighty dollare, but in no event 
for a period in excess of sixty months.'' 

There is  no question as to the premiums being paid and the policy 
being in force.' The  plaintiff filed a claim with defendant for an injury 
and gave a receipt to defendant for $173.00, "In full advance settlement 
of all claims accrued or to accrue under Policy No. 8 P R T  66010 on 
account of in jury  sustained on Feby. 27 (2S), 1931." 

I n  plaintiff's statement to defendant of his l n j u r y  is the following: 
"I was injured Feb. 28, 1931. Hour  BM. 7 P.M. Here state fully 
and precisely what you were doing a t  the time accident occurred. Walk- 
ing along street. Where were you when the accident occurred?. (De- 
scribe immediate surroundings.) On North Brevard Street. How did 
the accident happen? Driver applied brakes, car skiddsd and hit ankle. 
Day and hour after I was injured on which I quit work Feb. 28, 1931, 
hour 7:30 P.M. What  parts of your work or duties can you attend to 
since in ju ry?  Kone. . . . I f  paid a t  once, without requiring fur-  
ther proofs, what number of days' indemnity are you d i n g  to accept 
in full payment of your claim for the in jury?  Sixty days." 
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The plaintiff brought the present action on 2 March, 1933, and among 
other things in his complaint alleges: '(That the plaintiff has notified 
the defendant of his disability due to the accident, in which his disability 
has continued up to the present time, due to the accident, which the said 
defendant has injured (insured) the plaintiff against but the defendant 
has refused, failed, and still refuses to pay any amount of the monthly 
installments, as provided by the policy, since the plaintiff was last in- 
jured. That the injuries sustained on or about 25 May, 1931, have re- 
sulted in a permanent disability of the plaintiff and that he has been 
wholly and continuously disabled from date of said accident from per- 
forming any and every kind of duty pertaining to his occupation, and 
the said disability will continue the rest of his life. That the total and 
permanent disability that the plaintiff is now suffering from, which has 
been total and permanent since 25 May, 1931, and is and will remain 
total and permanent for the remainder of plaintiff's life, resulted inde- 
pendently and exclusively of all other causes or injuries, from the acci- 
dent and injury he sustained on 25 May, 1931." 

The defendant denied the material allegations of plaintiff and set up 
the settlement of 28 February, 1931, in bar of recovery, and further says 
that defendant has no knowledge of any accident other than the one 
for which settlement was made. The court below nonsuited the plain- 
tiff, and he excepted and assigned error and appealed to the Supreme 
Court. 

Carswell & E r v i n  f o r  plaintiff. 
J .  Laurence Jones and J .  L. DeLaney for defendant. 

CLARKSON, J. At the close of the plaintiff's evidence and at  the close 
of all the evidence the defendant in the court below made motions for 
judgment as in case of nonsuit. C. S., 567. The court below allowed 
the motion at the close of all the evidence and in this we think there 
was error. 

The learned judge in the court below seems to have been uncertain 
as to the sufficiency of evidence to be submitted to the jury. The motion 
for nonsuit a t  the close of all the evidence was first denied. I n  the 
record it appears, "During the argument of counsel, the court sustained 
the defendant's motion for judgment as of nonsuit." 

The able counsel for defendant, as usual, states succinctly defendant's 
contentions as follows: "We submit that the plaintiff has not shown a 
disability due independently and exclusively of all other causes to his 
alleged fall on 25 May, 1931. But on the contrary the record shows the 
accident of 28 February, 1931, to be the sole cause of his present dis- 
ability, or at  least that the two accidents joined and concurred in pro- 
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ducing his  disability. We respectfully submit that  the judgment of 
nonsuit should be sustained." 

After a careful review of the evidence, which we will not repeat, as the 
case goes back for trial, we think the matter i n  controversy should have 
been left for a jury to determine. The  evidence was pro and con on the 
question involved, therefore i t  should have been submitted to a jury. 

I n  Penn v. Insurance Co., 160 N.  C., 399 (404), rehearing (8. c., 
158 N. C., 29),  is the following: "Reasoning from the ~.uthorities cited 
in the briefs filed by both parties i n  the appeal, and in the former 
opinion of the Court, and the admittedly correct proposition above 
stated, i t  appears that  under policy contracts such as the one under 
consideratio& three rules may be stated: (1) When an  accident caused 
a diseased condition, which, together with the accident, resulted in  the 
injury or death complained of, the accident alone is  ti-, be considered 
the cause of the in jury  or death. (2 )  When a t  the time of the accident 
the insured was suffering from some disease, but the disease had no 
causal connection with the in jury  or death resulting from the accident, 
the accident is to  be considered as the sole cause. (3 )  When a t  the 
time of the accident there was a n  existing disease, which, cooperating 
with the accident, resulted in  the in jury  or death, the sccident cannot 
be considered as the sole cause, or as the cause independent of all other 
causes." 

Fo r  the reasons giren, the judgment of the court below is 
Reversed. 

JESS N. FORE v. THE EQUITABLE LIFE ASSURANC14 SOCI'ETY O F  
THE UNITED STATES. 

(Filed 26 February, 1936.) 

Insurance R c-Whether employee was disabled at time of termination 
of enlployment held for jury under conflicting evidence. 

Plaintiff was insured under a group policy providing benefits to those 
insured thereunder for disability occurring while the policy was in force 
as to them, and that the insurance of each employee should terminate 
upon the termination of the emplo~ment. Defendant insurer's evidence 
was to the effect that plaintiff voluntarily quit his empLoyment to enter 
into business for himself, that he thereafter operated a filling station and 
a restaurant, and continued in the restaurant business until within a few 
days of the trial. Plaintiff's evidence tended to show that he quit his 
employment because he was sick and unable to work, that he had a rack- 
ing cough, and that nhile he was able to do little odd jobs, selling Coca- 
Cola and the like, he had not been able to do any  work with reasonable 
continuity since he quit his employment, and introduced medical expert 
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testimony to the effect that he was suffering with pulmonary tuberculosis 
caused by working in close proximity to vats of acid in the plant of the 
employer under the group policy. g e l d :  The conflicting evidence oil the 
question of whether plaintiff was disabled at the time of quitting his 
employment was properly submitted to the jury, and defendant insurer's 
motion to nonsuit was correctly denied. 

APPEAL by the defendant from Ggiesby,  J., at  Norember Term, 1935, 
of BUNCOMBE. NO error. 

This is  a civil action, commenced in the general county court of Bun- 
combe County, to  recover on a certificate of life insurance providing for 
the payment of certain sums of money in the e ~ e n t  the insured should 
become totally and permanently disabled while said certificate was in 
force, which said certificate was issued to the plaintiff by the defmdant 
under a group policy of insurance i n  favor of the American Enka Corpo- 
ration. I t  is provided in said certificate and group policy that  i n  the 
event any employee, while insured under the aforesaid policy and before 
attaining the age of 60 years, becomes totally and permanently disabled 
by bodily in jury  or disease and will thereby presumably be continuously 
prevented for life from engaging in any occupation or performing any 
work for compensation of financial value, the society, upon receipt of due 
proof of such disability, will pay certain disability benefits. I t  is fur-  
ther provided in said certificate and group policy that  the insurance 
upon any employee shall automatically cease upon the termination of 
his employment by the holder of the group policy. 

The plaintiff admits that  after 26 September, 1934, he did not work 
for the American Enka Corporation, but alleges that  on or before that  
date he became totally and permanently disabled within the meaning 
of the certificate and group policy. 

The  defendant contends that  the plaintiff voluntarily quit his employ- 
ment with the American Enka Corporation on 26 September, 1934, after 
working a full day and after having norked regularly for many months 
theretofore, and that  he received compensation for his services up to and 
including that  date, and that  on said date the plaintiff served notice 
upon the American Enka  Corporation that he was quitting his employ- 
ment for the purpose of entering business on his own account. The 
defendant further contends that the plaintiff did, immediately after 
quitting his employment, enter business for hiniself by operating a filling 
station in West Asherille, mhich he carried on for some threc or four 
months, and, upon disposing of said filling station, opened a restaurant 
in the city of Asheville, which he operated until within a few days of 
the tr ial  of this action. 

The case was tried in the genwal couiit,~ court upon the following 
issue : 
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"Did the plaintiff become totally and permanently disabled by bodily 
injury or disease, on or before 26 September, 1934, to such extent that 
he will presumably be continuously prevented for life from engaging in 
any occupation or performing any work for compensation of financial 
value 2" 

The issue was answered in favor of the plaintiff and from judgment 
based on the verdict the defendant appealed to the Superior Coul:t, 
assigning errors. 

The case came on for hearing in the Superior Court, and the defend- 
ant announced that it would abandon all exceptions taken in the general 
county court except those relating to the motions for judgment as of 
nonsuit and to the signing of the judgment. The judge of the Superior 
Court overruled the appellant's exceptions and entered judgment affirm- 
ing the judgment of the general county court, to which the defendant 
excepted and appealed to the Supreme Court, assigning errors. 

Cecil C .  Jackson  for plaintif f ,  appellee. 
Parker ,  Bernard  & DuBose for de fendan t ,  appellant.  

SCHEKCK, J. The sole question presented on this appeal is whether 
the plaintiff became totally and permanently disabled while insured by 
the certificate issued to him under the group policy issued by the defend- 
ant to the American Enka Corporation. 

The plaintiff, as a witness in his own behalf, testified that he went to 
work for the American Enka Corporation on 31 December, 1932, and 
continued to work there until about 26 September, 1934; that he worked 
in the spinning department, where there were two vats of acid on each 
side of' the machine at which he worked, holding something like 300 
gallons of acid, and after he had worked a while in this acid he began 
to lose weight and to take a hacking cough and had quite a bit of trouble 
in his throat, which caused him to go to see a doctor, who gave him an 
examination; that he left the employment of the American Enka Corpo- 
ration because he was sick and wasn't able to work; and that since he 
has been away from this employment he has been sick, with no strength, 
underweight about 22 or 23 pounds, and has had a hacking cough, and 
when he tries to do any work he gives out and cannot do it. 

Dr. Donald S. Tarbox, an admitted medical expert, testified for the 
plaintiff that he found the symptoms from which the plaintiff was suffer- 
ing to be those most commonly found in pulmonary tuberculosis, and 
that the X-ray examination of the plaintiff by Dr. Murphy confirmed 
his findings. Dr. Tarbox further testified that he had an opinion satis- 
factory to himself as to what caused the plaintiff's condition, and that i t  
was that the present respiratory infection wae irritation of the lungs and 



N. C.] S P R I N G  TERM, 1936. 551 

the toxic effect of the fumes of sulphuric acid; and that in his opinioii 
the plaintiff would not make such a recovery as to get well and return 
to his ordinary work. 

The defendant's witness, H. G. Setzler, testified in effect that he was 
the overseer of the spinning department of the American Enka Corpo- 
ration, and that the plaintiff worked under him, and gave him notice 
on 26 September, 1934, that he was quitting work, and that the plaintiff 
said he was quitting because he was going into business for himself in 
West Asheville, and that he, the witness, made a memorandum of this 
statement in his book at the time it was made, and that plaintiff did not 
say anything about being sick or disabled. 

The defendant offered testimony of other witnesses tending to show 
that the plaintiff worked full time up to and including 26 September, 
1934, and received full pay therefor, and immediately after quitting his 
work he opened a,filling station and later a restaurant, and had continu- 
ously worked up to the time of the trial of this action. 

The plaintiff, in rebuttal, testified in his own behalf that he did not 
tell Mr. Setzler, his overseer, that he was quitting work to go into busi- 
ness for himself, but told him that he was quitting for some time on 
account of his health, and that while he had been able to do some little 
odd jobs, selling Coca-Cola and the like, he had not been able to continu- 
ously do any work for profit since 26 September, 1934. 

There was other adminicular evidence for both plaintiff and de- 
fendant. 

This case is distinguished from Boozer v. Assurance Society, 206 
N .  C., 848, relied upon by the defendant. The plaintiff in that case 
was discharged for violation of the rules of his employer, and up to the 
time of such discharge was able to and did fully perform all the duties 
of his employment, and did not suffer total disability until some months 
after his discharge. I n  the instant case the evidence as to the physical 
condition of the plaintiff at the time he ceased to work for the holder 
of the group policy, and as to the reasons for his quitting such work, as 
well also as to his physical condition since that time, was conflicting 
and clearly raised an issue for the jury. Fields v. Assurance Company, 
195 N.  C., 262; Bulluck u. Insurance Company, 200 PI'. C., 642; and 
Gossett v. Insurance Company, 208 N.  C., 152, and cases therein cited. 

There was no error in the action of the judge of the Superior Court 
in sustaining the denial of the motions for judgment as of nonsuit or in 
affirming the judgment of the general county court. 

No error. 
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PASQ'IJOTANK COUiYTY; W. 0. ETHERIDGE,  W. L. THOMPSON, J. D. 
HATHAWAY. JR. ,  W. T. LOVE, SR., J. C. JENNINCrS, E.  P. CART- 
WRIGHT,  J. H.  PERRY, BEIXG -4SD CONSTITUTING T H E  EiOARD O F  COM- 
MISSIONERS FOR PASQUOTANK COUNTY; DAN W. MORGAN, A. W. 
STASTON, AND W. G. COX, BEING ARD COXSTITUTING THE COUNTY 
BOARD O F  EDUCATION FOR PASQUOTANK COUNTY; A N D  T H E  
F I R S T  A S D  CITIZENS NATIONAL BANK O F  ELIZABETH CITY, N. C., 
FISAYCIAL AGENT OF PASQUOTANK COUNTY, v. GURNEY P. HOOD, 
C O ~ I ~ ~ I S S I O N E R  OF BAKKS, Ex REI.. SAVINGS BANK AND TRUST COM- 
PANY O F  ELIZABETH CITY;  H.  G. KRAMER, TRUSTEE, AND W. 0. 
CRURIP. SUBSTITUTE TRUSTEE. 

(Filed 26 February, 1936.) 

1. Estoppel  C +Held: B a n k  receiver w a s  estopped by  h i s  conduct  f r o m  
deny ing  validity of pledge by t h e  bank.  

The cashier and president of a bank pledged certain s e ~ u r i t i e s  to  secure 
county funds  which the  bank had on deposit in i ts  oflicial capacity of 
county treasurer. Upon the insolvency of the bank, the county and the  
statutory receiver treated the  securities, in the course c~f liquidation, a s  
having been validly pledged to the  county. Held: The receiver i s  estopped 
by his conduct f rom denying the validity of the pledge on the ground tha t  
the  pledge of the securities had never been authorized by the board of 
directors of the  bank nor accepted by the board of county commissioners. 

2. B a n k s  a n d  B a n k i n g  H e:  Pub l i c  Officers C b--Penalty provided by  
C. S., 357, h e l d  inapplicable t o  denland aga ins t  b a n k  receiver f o r  
county  funds  he ld  by t h e  bank in capacity of county  t r easu re r .  

A bank which had been duly acting a s  county treasurer became in- 
solvent and closed i t s  doors. At the  t ime of i t s  closing, the bank had on 
dcl~osit  funds of the  county which i t  had secured by the pledge of celtain 
securities to the  county in lieu of bond. The securities mere liquidated 
by the  statutory receiver, together with all  assets belonging to the bank, 
ant1 a n  amount  collected thereon sufficient t o  pay all  depositors and 
creditors of the banl;, including the county, the full amount of their 
r e spec t i~e  claims, plus six per cent interest. The county demanded inter- 
est on the  amount  due i t  a t  the ra te  of twelve per cent, under C. s. ,  357, 
which prorides tha t  upon the  wrongful detention of public funds by a 
public officer such officer should be liable for the  sum due, plus interest 
thereon a t  tne lve  per cent. Held: C. S., 357, is  not applicable, and the  
county is not entitled to the  penalty, since the s ta tu te  (*ontemplates the 
pas-ment of the penalty by a public officer wrongfully withholding public 
funds, whereas, under the facts of this case, the  penalty would fall upon 
innocent stockholders whose stock assessments helped contribute, and 
sin(-e the withholding of the funds by the  statutory r e c e i ~ e r  in  the  course 
of liquidation w a s  not a n  unlawful detention a s  contemplated in the 
statute.  

APPEAL by de fendan t  Commiss ione r  of B a n k s  f r o m  judgment  r en -  
dered by Cranmer, J., at  S p r i n g  T e r m ,  1935, of PASQUOTANK. Modified 
and affirmed. 
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This was an action to recover certain county and school funds of 
Pasquotank County, and for damages for the unlawful detention thereof 
at the rate of 12 per cent per annum, from Gurney P. Hood, Commis- 
sioner of Banks, on the relation of Sarings Bank and Trust  Company 
of Elizabeth City, N. C. I t  was heard by the court below on agreed 
statement of facts. 

I t  appea r s tha t  from 1928 to 1 Derember, 1930, the Savings Bank 
and Trust  Company (hereinafter called the bank), was the duly quali- 
fied and acting financial agent of Pasquotank County (Public-Local 
Laws 1915, ch. 61), and gave corporate surety bond for the faithful 
performance of its duties as such; that  on 1 December, 1930, it applied 
for and mas reelected to the same position. No surety bond was given 
under the last appointment, aud on 18 December, 1930, the president 
and cashier of the bank, pursuant to an  agreement with the chairman 
of the board of county commissioners, entered into in  good faith, segre- 
gated certain securities of the bank of the face value of $41,900, and 
turned same over to the county, and they were placed in a lock box in 
the bank, as security for the funds of the county and the board of educa- 
tion, which were held by and on deposit in said bank. The  individual 
key to said lock box was delivered to the register of deeds of the county, 
e.r of%cio secretary of the board of county commissioners. 

That  on 19 December, 1930, the bank closed i ts  doors and ceased i ts  
operation as a bank, and thereupon the defendant Commissioner of 
Banks took charge of same for the purpose of liquidation under the 
statute, and appointed W. 0. Crump and later R. C. Coppedge as liqui- 
dating agents in charge; that  the securities so segregated were later 
turned over by the plaintiffs to the liquidating agents for collection; that  
collections thereon were faithfully made, other assets collected, including 
certain insurance funds, and stock assessments, and distributioli made 
from time to  time therefrom, until the Commissioner of Banks has now 
on liarld funds sufficient to pay the balance in  full to all depositors and 
creditors, including the plaintiffs, together with interest there011 at six 
per cent; that  plaintiffs instituted this action on 7 Xarch,  1934, to 
enforce its right to the pledged securities, and, in addition, to recover 
damages for the unlawful detention of its funds in  the sum of 12 per 
cent thereof, under the provisions of C. S., 357. 

Of plaintiffs' total debt of $39,213.40, the sum of $36,286.36 was paid 
from dividends and collections, and after the institution of this action 
the balance of $2,926.04 was offered in full of the amount due plaintiffs, 
and refused. 

From judgment that  plaintiffs were entitled to  recover their entire 
claim, together with 1 2  per cent thereon as damages under the statute, 
the defendant Commissioner of Banks appealed. 
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McMullan & McMullan for plaintiffs. 
M.  B. Simpson and Thompson & Wilson for defendants. 

DEVIN, J. I t  was admitted that the plaintiffs were entitled to the full 
amount daimed, together with interest thereon at 6 per cent, but de- 
fendant denied liability for any greater amount as damages under C. S., 
357. 

I t  was urged in the oral argument and by brief that the pledge of the 
securities on 18 December, 1930, was not authorized by the board of 
directors of the bank, nor accepted by the board of county commissioners. 
However, it would seem that this action of the president and cashier of 
the bank was acquiesced in and acted upon by the Commissioner of 
Banks, who succeeded to the assets and rights of the bank, that his 
dealings therewith were approved by orders of the court, that the county 
commissioners are asserting their rights under said pledge, and that the 
collections from these and other assets of the bank are sufficient to pay 
the claims of all creditors in full. Hence, it is no longer open to the 
defendants to question the validity of a pledge upon whkh both have so 
long acted. 

Therefore, the only question to be determined is whether the plain- 
tiffs are entitled to recover damages at  the rate of 1 2  per cent per annum 
upon deferred payments on their claims. This depends on whether the 
statute invoked by plaintiffs applies to the facts of this case. 

C. S., 357, must be considered in connection with the preceding section. 
C. S., 356, is as follows (omitting unnecessary words) : "When a 

sheriff, coroner, constable, clerk, county or town trearrurer, or other 
officer, collects or receives any money by virtue or under color of his 
office, and on demand fails to pay the same to the person entitled to re- 
quire the payment thereof, the person thereby aggrieved may recover 
judgment in the Superior Court, etc." 

Sec. 357 : "When money received as aforesaid is unlawfully detained 
by any of said officers, and the same is sued for in any mode whatever, 
the plaintiff is entitled to recover, besides the sum detained, damages at  
the rate of twelve per centum per annum from the time of detention 
until payment." 

This statute, which is of ancient origin, prescribes a penalty in the 
form of damages at  a fixed rate, upon defaulting public officers, or those 
public officers who unlawfully detain funds received by them by virtue 
of their office. 

While a bank, which has been appointed county financial agent under 
the statute, ~er forn l s  the duties usually appertaining to the office of 
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county treasurer, there are material differences with respect to the man- 
ner in which public funds shall be held. I t  is provided in the statute 
that "such bank shall not charge nor receive any compensation for its 
services, other than such advantages and benefit as may accrue from the 
deposit of county funds in the regular course of banking." C. S., 1389. 

Evidently sections 356 and 357 of the Consolidated Statutes are in- 
applicable to impose liability for damages in a case where the facts are 
as presented here. We are not dealing with a defaulting or delinquent 
public officer. Here the Commissioner of Banks, acting pursuant to the 
authority of the statutes enacted to expedite and safeguard, in the public 
interest, the liquidation of closed banks, took over the affairs of a bank 
which had been theretofore constituted the financial agent of the county 
and which had county funds on deposit and in its possession. The de- 
fendant's relationship to the bank is that of statutory receiver. He took 
possession of the assets and funds of the bank for the purpose of collect- 
ing, preserving, and distributing the same for the benefit of all the 
creditors. His holding a portion of the fund, subject to the orders of 
the court and for the purposes of liquidation, could not be said to con- 
stitute an "unlawful detention," nor should he in his representative 
capacity be liable in damages as a penalty for so doing. The punish- 
ment would not fall upon a defaulting or delinquent public officer, as 
intended by the statute, but would penalize funds held in trust for all 
the creditors and stockholders whose stock assessments have helped to 
contribute. 

All the decided cases that have been called to our attention, where the 
statute 357 has been applied, are concerned with defaulting public 
officers. Bond v. Cotton Mills, 166 N.  C., 20; Hanmah v. Hyatt, 170 
N. C., 634; S. v. Martin, 188 N .  C., 119; 8. v. Gant, 201 N .  C., 211. 

For these reasons the judgment below must be modified to allow the 
plaintiffs the full amount of their claim, with interest at  the rate of six 
per cent per annum on deferred payments, calculated in the manner set 
out in  the judgment, instead of at  the rate of 12 per cent; and there- 
after the funds will be distributed in accordance with the statutes and 
this opinion. Hackney v. Hood, Comr., 203 N. C., 486. 

Modified and affirmed. 
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WALTER F. BOYLES AND HIS WIFE, CATHERINE BOYLES, v. T H E  
PRUDENTIAL IKSURASCE COMPANY O F  AMERICA, A X D  SHELDON 
M. ROPER. 

(Filed 26 February, 1936.) 

1. Mortgages H b--l"rustors may no t  recover sum voluntarily paid t o  have 
advertised sale of property called off. 

I t  appeared from the facts alleged in the complaint that  defendants 
required trustors to pay the cost of advertisement and commissions 
to  the  trustee before calling off a n  advertised sale of the  property un- 
der the terms of the deed of trust, defendants being the cestui in the 
deed of t rust  and i t s  agent,  and  that  a t  the t ime of the advertisement 
of t h e  property for sale, negotiations were pending, lo  the  knowledge 
of all parties, for the refinancing of the deed of t rust ,  which was in  
default. Hcld:  Trustors are  not entitled to recover the sum volun- 
tarily paid by them to have the sale called off, the trustors having re- 
ceived the consideration agreed upon, and there being no facts alleged 
tending to show tha t  the payment was induced by fraud on the part  of 
defendants, or mistake on the  part of plaintiffs. 

2. Saine-Where cestui has right t o  advertise property under  terms of 
instrument, t rustors  may not  recover damages resulting from nd- 
vertisement. 

Trustors in a deed of t rust  instituted negotiations for the refinancing 
of the debt, trustors being in default in payment, an9 the cestui sub- 
mitted to  the proposed lender the amount required by i t  to cancel its 
lien. Several months thereafter, the cestui had the property adver- 
tised for sale under t h e  terms of t h e  instrument. Prior to sale the 
t rustors  succeeded in borrowing the money to refinmce the deed of 
trust, and paid the debt and the cestui  canceled its deed of trust. Trustors 
instituted this action to recover damages resulting from loss of credit 
and standing caused by the advertisement of their land for  sale. Held:  
The cestui had a right under the terms of the instrument to advertise 
t h e  land for  sale, and if such advertisement caused injury to  trustors, 
such injury i s  d a m n u m  absque injuria.  

DEVIN, J., took no part in the consideration or decision of this case. 

APPEALS by  both plaintiffs a n d  defendants  f r o m  Sinlc, J., a t  J u l y  
Term, 1935, of LINCOLN. Affirmed i n  plaintiffs' appea l ;  reversed i n  
defendants' appeal.  

T h e  facts  alleged i n  the  complaint i n  th i s  action a r e  as  follows: 
1. O n  11 May,  1927, the  plaintiffs executed a deed of t rus t  by which 

they conveyed to the  Chickamauga T r u s t  Company,  a s  t ~ u s t e e ,  t h e  lands 
described therein, t o  secure the  payment  of their  note to  the defendant, 
t h e  Prudent ia l  Insurance  Company of America, f o r  $1,800. T h e  con- 
sideration f o r  said note was money loaned to the plaintiffs by the said 
defendant. 
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2. Some time during the year 1933, prior to 23 September, 1933, the 
plaintiffs had defaulted in the payment of their note, and, in order to 
secure an extension of said note, paid to the defendant Sheldon M. 
Roper, as attorney and agent of his codefendar~t, the sum of $32.23, 
which sum the said defendant agreed to repay to the plaintiffs if the d e  
fendant, the Prudential Insurance Company, declined to grant the ex- 
tension which the plaintiffs had applied for. Thereafter, the plaintiffs 
were informed by the defendants that the extension would not be 
granted. The defendants have failed and refused to repay to the plain- 
tiffs the sum of $32.23. 

3. On 15 Il'ovember, 1933, with the knowledge, approval, and consent 
of the defendants, the plaintiffs applied to the Federal Land Bank of 
Columbia, S. C., for a loan sufficient in amount to pay the amount due 
on plaintiffs' note to the defendant, the Prudential Insurance Company. 

On 16 January, 1934, the defendant insurance company filed with the 
Federal Land Rank of Columbia a statement in writing showing the 
total amount due by plaintiffs to said insurance company, and agreed 
that upon the payment of said amount out of any loan made by the 
said land bank to the plaintiffs, it would cancel the deed of trust secur- 
ing said amount. 

4. On 1 6  April, 1934, plaintiffs7 note to the defendant insurance com- 
pany being still unpaid, and past due, the defendants caused the trustee 
in the deed of trust to advertise the land described therein for sale, 
under the power of sale contained in the deed of trust, at the courthouse 
door in Lincolnton, N. C., on 14 May, 1934. Although the land was 
duly advertised for sale in newspapers and elsewhere, the plaintiffs did 
not learn of the advertisement until 10 May, 1934. They at once pro- 
tested to the defendants that their lands ought not to be sold in accord- 
ance with the advertisement, but notwithstanding said protest, the plain- 
tiffs were informed that the land would be sold on 14 May, 1934, unless 
plaintiffs paid to defendants the sum of $125.35 to cover the costs and 
expenses incurred by the advertisement, including commissions to the 
trustee. The plaintiffs paid to the defendants the said sum of $125.33, 
and the sale mas called off. 

5. On 15 June, 1934, the plaintiffs secured from the Federal Land 
Bank of Columbia the loan for which they had applied, and out of the 
proceeds of said loan paid to the defendant insurance company, in full, 
the amount due on their note. 

6. AS a result of the advertisement of their land for sale by the defend- 
ants, the plaintiffs suffered humiliation and embarrassment, and loss of 
credit in the community in which they reside. They allege that they 
thereby sustained damages in the sum of $5,000. 
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I n  their answer, the defendants denied the allegations of the complaint 
on which the plaintiffs demanded judgment that they recover of the 
defendant the sum of $32.23. 

By their demurrer, the defendants presented their contention that the 
facts stated in the complaint are not sufficient to constitute causes of 
action on which the plaintiffs are entitled to recover of the defendants 
the sum of $125.35, or damages for the advertisement by the defend- 
ants of their land for sale. 

The action was heard on the demurrer. The caul? sustained the 
demurrer with respect to the cause of action on which plaintiffs demand 
judgment that they recover of the defendants the sum of $125.35, and 
overruled the demurrer with respect to the cause of rxtion on which 
plaintiffs demand judgment that they recover of the defendants damages 
for the advertisement by the defendants of the lands of the plaintiffs 
for sale. 

Both the plaintiffs and the defendants excepted to the judgment and 
appealed to the Supreme Court. 

W .  A. Self and L. E.  Rudisill for plainti fs .  
A .  L. Quickel for defendun8ts. 

COKNOR, J. With respect to the cause of action on which the plain- 
tiffs demand judgment that they recover of the defendants the sum of 
$125.35, the plaintiffs allege "that on or about 10 May, 1934, the plain- 
tiffs discovered that their lands were advertised for sale as aforesaid, and 
immediately communicated with the defendant Sheldon M. Roper, agent 
and attorney for Prudential Insurance Company, and protested against 
the exposure of their farm for sale; that the said Sheldon M. Roper, 
acting as attorney and agent for said defendant, informed the plaintiffs 
that the sale would be made at  the time and place as advertised unless 
the plaintiffs paid to him the sum of $125.35, covering EL commissioner's 
fee and the costs of advertisement; and that plaintiffs, not being advised 
of their rights, and relying upon the correctness and uprightness of the 
statements of the said Sheldon M. Roper, procured and caused to be 
paid over to him as attorney and agent of the Prudential Insurance 
Company the sum of $125.35, and that by reason of said payment of 
money wrongfully and fraudulently exacted as aforesaid from the plain- 
tiffs by the said Sheldon M. Roper, attorney and agent for his codefend- 
ant, the said sale was abandoned.'' 

I t  appears from this allegation that the sum of $125.35 was volun- 
tarily paid by the plaintiffs to the defendants. K O  facts are alleged 
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tending to show that  the payment was induced by fraud on the part  of 
the defendants, or  by any mistake on the part  of the plaintiffs. Upon 
payment of the sum agreed upon by the parties, the sale was called off. 
I t  is manifest that  plaintiffs are not now entitled to recover of the 
defendants the sum which they paid voluntarily, and for which they 
have received the consideration agreed upon. 

With  respect to the cause of action on which the plaintiffs demand 
judgment that  they recover of the defendants damages in the sum of 
$5,000, the plaintiffs allege "that the defendants i n  causing the lands of 
the plaintiffs to be advertised for sale, as set forth in  paragraph 5 of 
this complaint, were acting in a fraudulent, unlawful, and high-handed 
manner in their disregard of the rights of the plaintiffs and with intent 
to embarrass and humiliate the plaintiffs; that  said unwarranted adver- 
tisement of plaintiffs' said lands was due, as plaintiffs beliele and allege, 
to the determination and desire of the defendants to embarrass and 
harass the plaintiffs, and to improperly, unlawfully, and fraudulently 
exact and extort from plaintiffs the said sum of $125.35." 

I t  appears from the allegations of the complaint that defendants had 
a right in law and in  equity to cause the lands of the plaintiffs to  be 
advertised for sale by the trustee in  the deed of trust, which plaintiffs 
had executed to secure their note to the defendant, the Prudential Insur-  
ance Company. The note was long past due, and plaintiffs' application 
for a loan out of which the note was to  be paid had been pending for 
several months, with no assurance to defendants that  the application 
would be approved. I f  plaintiffs suffered loss by the advertisement of 
their lands, the defendants were not liable for any damages resulting 
from such loss. The principle of damnum absque injuria is applicable. 

There was no error in the judgment sustaining the demurrer as to the 
"second cause of action" alleged in the complaint. 

There was error in the judgment overruling the demurrer as to the 
"third cause of action7' alleged in the complaint. I t  follows that  the 
judgment is  

Affirmed in  plaintiffs7 appeal. 
Reversed in  defendants7 appeal. 

DEVIN, J., took no part  in the consideration or decision of this case. 
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SAXTAHALA POWER A S D  LIGHT COMPAR'T v. WHITING MANUFAC- 
TURING COMPANY ASD IRVING T R U S T  COMPANY, TBUSTEE. 

(Filed 26 February, 1936.) 
1. Trial D e- 

In a civil action where no counterclaim is set up and no rights have 
accrued, plaintiff may take a voluntary nonsuit a t  any time before the 
rendition of a complete verdict sufficient to support a judgment. 

2. Eminent Domain D  petitioners in condemnation proceedings may 
abandon proceedings after report but before confirmation. 

Petitioners in condemnation proceedings may aband.on the proceed- 
ings and take a voluntary nonsuit, upon payment of costs, even after 
the commissioners appointed by the court have made their appraisal 
and report and petitioners have filed exceptions thereto, provided peti- 
tioners abandon the proceedings before confirmation of the com- 
missioners' report, since it is provided by C. S., 7 5 2 ,  that special pro- 
ceedings shall be governed a s  near as may be by the rules governing 
civil actions, and since the respondents have suffered r.o loss, the right 
to sell the land not being defeated by the institution of the proceed- 
ings, and petitioners not having entered into possession and having no 
right to do so until payment of the appraised value into court, C. S., 
1 7 2 3 ,  and judgment that the proceedings be dismissed on motion of 
petitioners, and the cause retained for assessment (sf costs against 
petitioners, is upheld in this case. 

APPEAL by defendants from W a r l i c k ,  J., at September Term, 1935, of 
GRAHAM. ~ f f i r m e d .  

This  was a proceeding instituted by petitioners to condemn certain 
land of the respondents for hydroelectric development. 'The clerk of the 
Superior Court of Graham County appointed commissioners to view and 
appraise the value of the described land, and the named commissioners 
thereafter made their report appraising the value of said land a t  $165,- 
000. T o  this report petitioners filed exceptions, and when the matter 
came on for hearing on said report before the clerk, and before i t  was 
heard, petitioners moved to be allowed to  take a voluntary nonsuit. The  
clerk overruled the motion of petitioners for nonsuit, and subsequently, 
on the same day, on motion of respondents, confirmed the report of the 
commissioners, whereupon the whole matter was appealed to the Supe- 
rior Court a t  term. 

From judgment of Warlick, J., reversing the clerk, adjudging that  
petitioner had right to take a nonsuit, and directing judgment of non- 
suit, respondents appealed to this Court. 

Black & W h i f a k e r  and J .  N. Moody  for petitioners. 
J o n e s  & W a r d ,  T .  M .  Jenk ins ,  and R. L. Phi l l ips  for respondents.  
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DETIK, J. The single question presented by this appeal is whether 
petitioners in a condemnation proceeding, after commissioners have 
made their appraisal and report, and exceptions are  filed, but before con- 
firmation, can submit to a voluntary nonsuit and abandon the proceeding. 

I n  civil actions, .the right of the plaintiff to submit to a roluntary 
nonsuit is unquestioned, where no counterclaim is set up  in  the answer 
and no rights have accrued. 

At common law a voluntary nonsuit was an  abandonment of the cause 
by a plaintiff who allowed judgment for costs to be entered against him 
by absenting himself or failing to answer when called upon to hear the 
rerdict. 18  C. J., 1146; X c K e s s o n  v. JIenrle.nhall, 64 N. C., 502. I t  is 
a well settled rule of procedure in this jurisdiction that  a nonsuit may 
be taken at  any time-before verdict. &1ntosh Prac.  and Proc., see. 
628. And this right continues even after the jury has attempted to 
render a verdict, with some, but not all, of the issues answered, n-here 
the verdict is not accepted by the court and the jury is sent back with 
instructions to respond to the unanswered issues. Oil Co. u.  Shore,  171 
K. C., 52; Cahoon v. Brinkley, 168 N. C., 257. 

However, a proceeding to condemn land under statutory power is a 
special proceeding and is so denominated by the statute, C. S., 1715. 
But C. S., 752, requires that, "except as otherwise provided," special 
proceedings shall be governed by the same rules laid do\rn for civil 
actions. 

And in  C. S., 1729, we find this language: "In all cases of appraisal 
under this chapter where the mode or manner of conducting all or any 
of the proceedings to the appraisal and the proceedings consequent 
thereon are not expressly provided for by the statute, the courts before 
whom such proceedings may be pending shall have the power to make all 
the necessary orders and give the proper directions to carry into effect 
the object and intent of this chapter, and the practice in  such cases 
shall conform as near as may be to the ordinary practice in such courts." 

The statutes regulating the practice and procedure for the condemna- 
tion of land make no specific reference to the question whether a t  any 
time the petitioner may abandon the proceeding and submit to nonsuit, 
but they do recognize the fact that the petitioner may elect not to com- 
plete the proceeding, and provision is made therefor. The procedure 
subsequent to the filing of report by the commissioners is set forth in 
C. 8.. 1723. I n  this last mentioned section i t  is provided that the peti- 
tioners may not enter into possession of the property sought to be con- 
demned until the amount appraised has been paid in full, and that upon 
confirmation of appraisers' or commissioners' report and payment of the 
amount into court the title of the landowner shall be divested, and con- 
cludes with this language: '(If the amount adjudged to be paid the 
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owner of any property condemned under this chapter shall not be paid 
within one year after final judgment in the proceeding, the right under 
the judgment to take the property or rights condemned shall ipso facto 
cease and determine, but the claimant under the judgment shall still 
remain liable for all amounts adjudged against him, except the consid- 
eration for the property." 

I n  other words, after final judgment fixing petitioner's rights to con- 
demn, and the value of the land, if the appraised value of the land be 
not paid within one year, the petitioner's right to take the property shall 
end, and the petitioner or claimant shall not be liable fclr the considera: 
tion (value of the land), but shall be liable for all costs adjudged against 
him. 

Hence, it appears that the title of the landowner is not divested until 
final confirmation and the payment in full of the amount appraised. 
The right to convey the land is not affected by the mere filing of con- 
demnation proceedings, nor by appraisement without confirmation and 
payment, as all rights would pass to the grantee. Liverman v. R. R., 
109 N. C., 52; Beul v. R. R., 136 S. C., 298; C. S., 1730. 

I n  the case at bar no rights had been acquired. There was no attempt 
to enter into possession of or exercise any authority over the property 
described in the petition, nor was there interference with the rights of 
respondents thereto, except to file the petition and present evidence 
before the appraisers. 

As was held in Pullman Cur CO. O. Tramsportation Co.. 171 U. S.. 138 : 
"There must be some plain legal prejudici to defendant to authokze a 
denial of the motion to discontinue; such prejudice mu8jt be other than 
the mere prospect of future litigation rendered possible by the discontin- 
uance. I f  the defendants have acquired some rights which might be lost 
or rendered less efficient by the discontinuance, the coui-t may deny the 
application." 

I n  R.  R. c. R. R., 148 N. C., 59, plaintiff was not pl3rmitted to take 
a nonsuit in a condemnation proceeding where it had entered and begun 
work on the land, under court order giving it exclusive possession. 

I n  Goldsboro v. Holmes, 183 N.  C., 203, the question of the right to 
take a lionsuit in condemnation proceedings was debated, but the appeal 
wns disposed of on another ground without deciding the question now 
presented. 

But in I n  re Baker, 187 N .  C., 257, the question seems to have been 
determined against the respondent. There the town of Ahoskie was 
permitted to enter nonsuit in the Superior Court in a proceeding to con- 
demn land. The town had instituted proceedings to condemn land, 
appraisers had been appointed, and report filed fixing vdue  of the prop- 
erty at $1,250. From the finding of the board and the valuation, Baker, 
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the landowner, appealed to the Superior Court. Subsequently, in that 
court, on motion-of the town, judgment Fyas entered dismissing the pro- 
ceedings. I n  the opinion of the court, by Clark, C. J., it is stated: "The 
court found as a fact, as set out in the record, that the town has never 
been in possession of the strip of land, and had never exercised any 
ownership or authority over it, and there is nothing in the record show- 
ing any judgment or confirmation by the commissioners of the town 
which conferred any interest or lien in the land or authority over it 
against the respondents. The respondent had appealed, it is true, but 
he had set up no counterclaim, and there was no equity involved. The 
town had a right to take a nonsuit in the proceeding upon payment of 
the costs." 
In re Baker, supra, is cited in Board of Education v. Forrest, 193 

N. C., 519. 
The statute, C. S., 1723, contemplates that in the event, for any rea- 

son, the condemnation proceedings are not carried through, all the costs 
of the proceeding, except the appraised value of the land, shall be paid 
by the petitioners, and the judgment appealed from retains this case on 
the docket for the determination of the amount of costs adjudged against 
petitioner. We do not think the respondents are entitled to more. 

Upon reason and authority, we conclude that the judgment of the 
court below must be 

Affirmed. 

FhNNIE COBB SPEIGHT, WIDOW, v. BRANCH BANKING AND TRUST 
COMPANY, ADMINISTRATOR OF THE ESTATE OF JAMES E. SPEIGHT; 
JOHN H. SPEIGHT AND WIFE, LILLIE SPEIGHT; GROVER C. 
SPEIGHT AND WIFE, RUTH SPEIGHT; C. L. SPEIGHT AND WIFE, 
PAULINE SPEIGHT; MARY SPEIGHT CRAJFJ? AND JOE CRAIW, HER 
HUSBAND; M. B. SPEIGHT AND WIFE, ANNIE SPEIGHT. 

(Filed 26 February, 1936.) 

1. Trusts A &Plaintiff held entitled to land under constructive trust 
under facts of this case. 

Plaintiff signed her husband's note as surety for the accommoda- 
tion of her husband, and executed a mortgage, with joinder of her hus- 
band, on land belonging to her individually as security for the note. Upon 
default, the mortgage was foreclosed and the land purchased at the 
sale by the husband who paid off the debt with his own money and 
took title in himself. Held:  The land was impressed with a construc- 
tive trust in the hands of the husband, since the husband owed the 
wife the duty to fully indemnify her for loss occasioned her as surety 
on his note, and upon the husband's death, she is entitled to recover 
the land as against the husband's estate. 
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2. Same--Nature of constructive trust .in general. 
Where a person obtains legal title to property b y  the violatioil of 

a fiduciary relationship or by the neglect to discharge some duty or 
obligation with respect to the property, or in any other unconscienti- 
ous manner, equity will impress a constructive trust upon the property 
in favor of the one who is in good conscience entit:.ed to it. 

3. Equity B a- 
Where it is agreed that the party entitled to equitable relief had no 

knowledge of the facts constituting the basis of her rights until shortly 
before suit, the question of laches cannot arise. 

APPEAL by defendants from Cmnmer, J., at November Term, 1935, of 
EDGECOMBE. Affirmed. 

This case was heard by the court below upon an ageed statement of 
facts substantially as follows : 

Plaintiff is the widow of James E. Speight, who died intestate in 
1934. The defendant bank is administrator of the estate of James E .  
Speight, and the other defendants are his brothers and sisters, and only 
heirs at law. 

The plaintiff Fannie Cobb Speight, prior to 10 January, 1921, was 
owner of a certain tract of land containing 79 acres, and on said date 
James E. Speight, being indebted to John H. Speight in a sum in excess 
of $2,900, executed his promissory note, payable to John H. Speight, and 
this was signed by plaintiff as surety. And on the same date plaintiff 
with joinder of her said husband executed and delivered to said John H. 
Speight a mortgage on her said land for the accommodation of James E. 
Speight, and as security for the indebtedness evidenced by his said note. 

Default having been made in payment of said note and mortgage, the 
land was advertised for sale by John H. Speight, mortgagee, under the 
power contained in the mortgage. After the sale, James E. Speight and 
the plaintiff instituted an action to restrain delivery of the deed to the 
purchaser. B t  September Term, 1926, judgment was rendered deter- 
mining the balance due on the note and mortgage to be $2,969.63, and 
appointing commissioners to sell. Upon sale by the named commis- 
sioners, the land was first bid off by John H. Speighl, mortgagee, and 
later, upon increased bid by James E. Speight, was conveyed to said 
James E. Speight for $2,625. 

James E. Speight used his own money to raise the kid and paid with 
his own money the purchase price to the mortgagee, the commissioners 
reporting they had delivered deed to James E. Speight, "the said John 
H. Speight having acknowledged to the commissionem that James E. 
Speight had paid unto him the sum of $2,625 and fully satisfied the 
judgment rendered in the action of James E .  Speight and wife, Fannie 
Cobb Speight, v. John H. Speight." 
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I t  is admitted that plaintiff had no information of the fact that the 
deed to her land had been made by the commissioners to James E. 
Speight until after his death in 1934. 

This action was instituted 22 March, 1935, for the purpose of declar- 
ing the trust and having title to said land vested in her. 

W .  A. L u c a s  and Gilliam & Bond for plaintiff. 
H. H .  Phil ips for defendmts.  

DEVIK, J. Reduced to its last analysis, the question here presented 
is this : When the wife is surety on the note of her husband and executes 
a mortgage on her land as security for his debt, and the husband subse- 
quently buys the land at a sale under the mortgage, pays off the debt 
with his own money, and takes title to the land to himself, mill a court 
of equity impress on the legal title thus acquired a trust in favor of the 
wife ? 

We think this question must be answered in the affirmative. 
I t  is admitted that the plaintiff signed the note as surety for her hus- 

band, James E .  Speight, and that she executed the mortgage on her indi- 
vidual land as security for his debt. Thereupon, in consequence of the 
relationship of principal and surety thus brought about, James E. 
Speight owed a duty to his surety with reference to her property put up 
as security for his debt, and he could not, in good conscience, take ad- 
vantage of the lien imposed on the land solely for his benefit, and of the 
position so created, to acquire title to the land and hold same in hostility 
to the right of the surety, to whom mas due complete indemnification. 
Equity, which acts in  personam, would regard him as holding the legal 
title to the property as trustee for the benefit of the surety. Thus, a 
trust would be created by the operation of law, and it would fall into the 
category denominated in equity jurisprudence as a constructive trust. 

"Constructive trusts arise by pure implication of equity without re- 
gard to the intention of the parties, or, necessarily, the frustration of 
fraud." Bispham's Eq., sec. 91. 

One of the most ordinary trusts of this kind is that which grows out 
of the rule of law forbidding one occupying a fiduciary or quasi-fiduciary 
position from gaining any personal advantage touching the property as 
to which the fiduciary position exists. Bispham's Eq., see. 92; d v e r y  
v. Stewart ,  136 N. C., 426. 

We quote from Pomeroy on Equity Jurisprudence, see. 1044, as fol- 
lows : "Constructive trusts include all those instances in  which a trust 
is raised by the doctrines of equity for the purpose of working out 
justice in the most efficient manner, where there is no intention of the 
parties to create such a relation, and in most cases contrary to the inten- 
tion of the one holding the legal title, and where there is no express or 
implied, written or verbal, declaration of the trust. They arise when 



566 IiY T H E  SUPREME COCRT. [209 

the legal title to property is obtained by a person in violation, express 
or implied, of some duty owed to the one who is equitably entitled, and 
when the property thus obtained is held in hostility to his beneficial 
rights of ownership.'' 

A constructive trust has been concisely defined as "one not created by 
any words, either expressly or impliedly evincing a direct intention 
to create a trust, but only by the construction and operation of equity 
in order to satisfy the demands of justice.'' 65 C. J., 223, 284. 

I t  seems to be a well settled rule that if one person obtain legal title 
to property by the violation of a fiduciary relationship, or in any other 
unconscientious manner, equity will impress a constnlctive trust upon 
the property in favor of one who is in good conscience entitled to it. 
,4nd this applies where such person owes some duty or obligation with 
respect to the property. 26 R. C. L., 1236, 1237. 

Equity applies the principles of constructive trusis wherever it is 
necessary for the obtaining of complete justice, although the law may 
also give the remedy of damages against the wrongdoer. Pomeroy Eq. 
Jur. ,  see. 1053; Edwards v. Culberson, 111 N .  C., 342. 

The principle is stated in Pomeroy's Equity Jurisprudence that while 
ordinarily constructive trusts, properly so called, may be referred to 
what equity denominates fraud, actual or constructivch, many instances 
spring from the violation of some fiduciary obligation, and in them 
"there is, latent perhaps, but none the less real, the necessary element 
of that unconscientious conduct which equity calls constructive fraud." 
Pom. Eq. Jur., see. 1044. 

The equitable doctrine of constructive trusts is fully discussed in two 
well considered opinions from this Court, one by Wdker ,  J., in Lef- 
kowitz v. Silver, 182 N. C., 348, and the other by Adams, J., in Bryant 
v. Bryant, 193 N. C., 372. 

I t  was held in Jordan v. Simmons, 169 N. C., 140, that a husband, 
who had the management and control of his wife's prcperty, should not 
be allowed to buy her property at  a tax sale without her knowledge or 
consent, and hold same adversely to her. Ruark G .  Harper, 178 N .  C., 
249. 

I t  is apparent that the equitable principles herein stated apply to the 
facts in the case before us. 

There is no question here of laches, or of affirmance by acquiescence 
on the part of the plaintiff. These could only arise after knowledge, 
and here i t  is expressly agreed that the plaintiff had no knowledge or 
information that the deed to her land had been miide to James E .  
Speight until shortly before this suit. 

The judgment of the court below that the plaintif[ is the equitable 
owner of the described land is 

Affirmed. 
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ELMER W. DANIELS v. SW1Y.C & COMPANY. 

(Filed 26 February, 1936.) 

Food A *Evidence held sufficient for jury on issue of negligence of 
manufacturer in preparation of food. 

Plaintiff's evidence tended to show that he was injured by particles 
of glass eaten by him in sausage prepared by defendant manufacturer, 
and that a short time prior to his injury plaintiff had found grit in 
similar sausage prepared by defendant, and that the deleterious sub- 
stances were found inside the casings in which the sausage was stuffed. 
Held: The evidence was sufficient to be submitted to the jury on the 
issue of defendant's negligence. 

STACY, C. J., dissenting. 
CONKOR, J., concurs in dissent. 

APPEAL by the defendant from Harms, J., at December Term, 1935, 
of BEAUFORT. Xo error. 

E. A. Daniel amd LeRoy Scott for plaintiff, appellee. 
MacLean & Rodman for defendant, appellant. 

SCHENCK, J. This is an action to recover damages for personal 
injury alleged to have been caused by the negligence of the defendant in 
allowing minute particles of glass to get into sausage sold by it for 
public food consumption. 

From a judgment based upon the verdict the defendant appealed 
and assigned as error the action of the court in refusing to grant its 
motion for judgment as of nonsuit made upon the plaintiff's resting his 
evidence and renewed at the close of all the evidence. C. S., 567. 

There was evidence tending to show that on or about 15 June, 1935, 
the plaintiff purchased from L. A. Trueblood & Company about one and 
one-half pounds of sausage which had been packed and sold for food 
consumption to Trueblood & Company by the defendant Swift & Com- 
pany, and that after the sausage was eaten by the plaintiff it was found 
to have contained small particles of glass, some of which the plaintiff 
swallowed, resulting in his painful and serious damage. There was 
further eridence tending to show that within two or three weeks prior 
to this occasion the plaintiff had found '(grit" in similar sausage pur- 
chased by him from the same source which had likewise been manu- 
factured and sold for food consumption by the defendant. The evi- 
dence also tended to show that the sausage, when manufactured, was 
stuffed into '(sheep casings," and that vhen purchased no grit was found 
on the outside thereof. 
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We think this evidence brings the case within the principle enunci- 
ated in Hampton v. Bottling Co., 208 N. C., 331, and Comm v. Tobacco 
CO., 205 N. C., 213, and cases there cited. I n  the Hampton case, supra, 
it was said:  "The decisions of this Court are  to  the effect that  one who 
prepares in  bottles or packages foods, medicines, drugs, or beverages, 
and puts them on the market, is charged with the duty of exercising due 
care in  the preparation of these commodities, and under certain circum- 
stances may be liable in damages to the ultimate consumer. . . . 
The decisions of this Court are also to the effect that while in  establish- 
ing actionable negligence on the part of the manufacturer, bottler, or 
packer, the plaintiff is not entitled to call to his aid the doctrine of 
res ipsa loquitur, he is nevertheless not required to produce direct proof 
thereof. but may introduce evidence of other relevant facts from which 
actionable negligence on the part of the defendant :may be inferred. 
Similar instances are  allowed to be shown as evidence of a probable 
lilie occurrence at  the time of the plaintiff's injury, when accompanied 
by proof of substantially similar circumstances and rea!;onable proximity 
in time." 

I n  the trial of the case in  the Superior Court we find 
No error. 

STACY, C. J., dissenting: The record is devoid of any evidence of 
actionable negligence on the part  of the defendant, according to our 
previous decisions. Thonzason 21. Ballard & Ballard (lo., 208 N. C., 1, 
179 S. E., 30; Blackwell v. Bottling Co., 208 N. C., 7 , j l ;  Enloe v. Bof- 
tling Co., 208 N. C., 305, 180 S. E., 582. 

"The facts present a case where i t  would be entirely unsafe to permit 
the application of the principle contended for (res ips3 loquitur), or to 
liold that the explosion of one single bottle of such I n  article (Coca- 
Cola), under such circumstances, should of itself rise to the dignity of 
legal evidence sufficient, without more, to carry the case to the jury"-- 
Hoke, J., in Dail v.  Taylor, 151 N. C., 284, 66 S. E., 135. 

Here we have only one instance of deleterious substance (glass) found 
in sausage, and another instance of "grit" found therein. By grit the 
witness may have meant no more than gristle or particles of bone. Xor 
does i t  appear whether this "grit" was in the original package. Indeed, 
it may be doubted whether the particles of glass were found in the 
original package, though the evidence may be sufficient to warrant the 
inference. 

Having decided in  Thornason V .  Ballard cf2 Ballara Co., supra, that  
plaintiff is not entitled to recorer, ex confracfu, as upon an implied war- 
ranty, the pertinent decisions i11 cases sounding in tort should be fol- 
lowed. 

Cosn-OR, J., concurs in dissent. 
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MRS. MAUDE J. CHEEK, AD~IINISTKATRIX OF TV. E. CHEEK, DECEASED, 
v. BARNWELL TVBREHOUSE AND BROKERAGE COMPANY, AND 

B. B. SHARPE. 

(Filed 26 February, 1936.) 

1. Evidence K a---Opinion testimony held properly excluded as invading 
t h e  province of the jury. 

Plaintiff's intestate was killed in  a collision between his car and a 
truck driven by the individual defendant. The driver of the t ruck was 
the only surviving eye-witness of the  accident, and did not testify a t  
t h e  trial. The liability of defendants was based mainly on plaintiff's 
contention tha t  the truck was being driven on the wrong side of the 
highway. A witness who came upon the  scene of the  accident shortly 
af ter  it  occurred was allowed to described to the jury the position of 
the cars, the location of the glass and other  physical facts a t  the scene 
of the  collision. The court excluded his testimony, based upon the 
physical conditions a t  the scene, that  a t  the ti-me the  cars collided the 
t ruck was a foot and a half over the center of its side of the highway. 
Hclt l :  The testimony was properly excluded as  invading the pro%-ince 
of the jury. 

2. Automobiles 0 m: Negligence D c-Where plaintiff's evidence raises 
only conjecture of defendant's negligence, nonsuit is proper. 

Where plaintiff's evidence leaves in  speculation and conjecture the 
determinative fact of whether defendant's car was being driven on  the 
wrong side of the highway a t  the time of the collision, defendant's 
motion to nonsuit is properly granted, the burden being on plaintiff 
to establish the negligence of defendant. C. S., 2 6 2 1  (51). 

APPEAL by the  plaintiff f r o m  judgment of nonsuit entered by Pless, J., 
a t  August  Term, 1935, of GUILFORD. Affirmed. 

A. C'. Dacis and Frazier & Prazier for plaintiff, appellant. 
Coopw CE Curlee and Brooks, XcLendon & Holderness for defendanfs, 

appellees. 

SCHEXCI;, J. T h i s  is a n  action f o r  wrongful  death of plaintiff's 

intestate resulting f r o m  a collision between a motor t ruck  owned by the 
corporate defendant and  driven by  the  individual  defendant and a 
Cherrolet  automobile dr iven by t h e  intestate. 

I t  is  admit ted t h a t  the collision took place on  1 0  December, 1934, on 
Highway KO. 10, between Greensboro and  Raleigh, while the t ruck was 

being driven east a n d  t h e  Chevrolct was being driven west, tha t  the 

defendant S h a r p e  was dr iving the car  of the  Barnwell  Warehouse and 

Brokerage Company i n  the scope of his  employment as  a c h a u f f w l  fo: 
the company, and  tha t  as  a result of the collision t h e  intestate was killed. 
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All allegations of negligence contained in the complaint are abandoned 
in the appellant's brief except those to the effect that the defendant's 
truck was being driven on the left half of the highway in violation of 
C. S., 2621 (51)) and similar statutes, and that the driver of said truck 
failed to maintain a careful and proper lookout. 

So far  as the record discloses there were no eye-witnesses to the colli- 
sion between the two cars other than the intestate, who is now dead, and 
the driver of the truck, who did not testify. The plaintiff rests her case 
upon the testimony of witnesses who reached the scene of the collision 
some time after i t  occurred, and from the testimony of these witnesses 
all that can be gleaned is that the two cars collided and that the intestate 
was killed as a result of the collision. There is no evidence to establish 
on which side of the center line of the road the collis on took place, or 
to establish the failure by the defendant to keep a proper lookout. 

The plaintiff offered the testimony of the witnkss Bayne to the effect 
that the collision took place on the intestate's side of the center line of 
the road, that is, the north side, to which the defendants in apt time 
objected. The following questions and answers were propounded to and 
made by the witness in the absence of the jury: "Question: I asked 
you where, with respect to the center line in the road, did the cars come 
in contact with each other? Answer: Eighteen inches on the right- 
hand side coming this way. That is the north side. Question: From 
what you saw there now, and from the location of the cars and other 
conditions there, do you know where the collision took place, on which 
side of the road? Answer: About eighteen inches on the north side of 
the road.'' We think that the court properly excluded this testimony 
from the jury, since it does not fall within the exception to the rule as to 
the admission of opinion evidence by a nonexpert witness upon a collec- 
tive fact, for the reason that it is an expression by the witness of an opin- 
ion upon the very question which the jury was called upon to answer. 
Trwt  CO. v. Store Co., 193 N.  C., 122; Pace v. McAden,  191 N .  C., 137. 

The court allowed the witness to describe the pasition of the cars, the 
location of the glasi and other physicel facts which he found upon his 
arrival at  the scene of the collision, and it was the province of the court 
to determine from those facts, and such other facts as the evidence dis- 
closed, whether there was evidence sufficient to be submitted to the jury 
upon the determinative question in the case, namely, on which side of 
the center line of the road did the collision take place. His  Honor held, 
and we think properly, that the evidence was not suflicient to take the 
case to the jury upon this question. 

I n  Grimes v. Coach Company,  203 N .  C., 605, Brggden, J.. writes: 
"The law imposes upon the plaintiff the burden of offering evidence 
tending to show that the injury was proximately caused by the negli- 
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gence of the defendant. I n  the  present case, deductions, inferences, 
theories, a n d  hypotheses rise a n d  r u n  with t h e  shif t ing t u r n s  of inter- 
pretation, bu t  proof of negligence must  rest upon a more solid founda- 
tion t h a n  bare  conjecture." 

T h e  judgment  of the Superior  Cour t  is  
Affirmed. 

(Filed 26 February, 1936.) 

1. Mortgages H  evidence held sufficient fo r  jury i n  this action t o  set 
aside foreclosure sale fo r  fraud. 

I t  appeared that  certain of defendants' claims against the  estate of 
the  owner of land were disallowed, in  whole or in part,  a s  improper 
charges against the estate of the owner, the  debts having been in- 
curred by the  guardian of the owner who had been adjudged a n  in- 
competent. Thereafter a deed of t rust  on the  lands, executed by the 
guardian, was foreclosed and the  bid placed by one of defendants was 
transferred to two other defendants to whom deed was made and who 
immediately thereafter executed deeds of t rust  to the creditors whose 
claims against the owner's estate had been disallowed in whole or in 
part. The owner's successor guardian brought this action to set aside 
the foreclosure. Held: The jury haying found that  the defendants to 
whom the trustee's deed had been made under the foreclosure proceed- 
ings had illegally and fraudulently colluded and connived together to 
suppress the  bidding a t  the  sale to the  end that  they might acquire 
the  land a t  a grossly inadequate price, the evidence that  certain other 
of the  defendants participated in  the  plan to  fraudulently deprive the 
owner of his land and to suppress the bidding a t  the sale was sufficient 
to  sustain the jury's finding in plaintiff's favor. 

2. Same: Judgments  K f- 
An independent action to vacate the order of confirmation is the 

proper remedy to attack a foreclosure sale for f raud and collusion, and 
defendants' contention tha t  the remedy is by motion in the cause is 
untenable. 

DEVIK, J., took no part in the consideration or decision of this case. 

APPEAL by defendants f r o m  Barnhill, J., a t  M a r c h  Term,  1935, of 
PITT. 

Civil action t o  set aside conveyances on ground of f r a u d  arid collu- 
sion, f o r  accounting, and  to recover plaintiff's lands. 

T h e  facts  were ful ly  stated on the pr ior  appeal,  reported 207 N. C., 
422, 177 S. E., 420, to which reference m a y  be h a d  without repeatilig 
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On the second hearing, upon denial of liability and issues joined, the 
jury returned the following verd'ict : 

"1. Did the defendants Joe Sutton and Guy Sutton illegally and 
fraudulently collude and connive together to suppress the bidding at the 
sale by W. H. Woolard, trustee, on 10 March, 1932, of the land in con- 
troversy to the end that they might acquire title thereto at a grossly 
inadequate price, as alleged ? Answer : 'Yes.' 

"2. I f  so, did said defendants, as a result of said unlrtnful agreement 
and their conduct in connection therewith, in fact acquire title to said 
property at  a grossly inadequate price, as alleged? Answer: 'Yes.' 

"3. Did the defendants Joe Sutton and Guy Sutton unlawfully agree 
and eonspire together to procure the Grcbenville Banking and Trust 
Company to bid on 'the property at the sale held 10 ;W arch, 1932, and 
afterwards transfer its bid to them upon their assumption of tlie debt 
owing by the estate of J. W. Sutton to said bank, including $600 inter- 
est charged but disallowed, and secure the same by a lien upou tlie prop- 
erty, and if so, as the result thereof, did they in fact procure said bank 
to execute said agreement, as alleged? Answer: 'Yes.' 

"4. I f  so, did the said Joe Sutton and Guy Sutton acquire title to 
said land under said agreement and at a grossly inadequate price? 
Answer : 'Yes.' 

" 5 .  Did the defendants Joe Sutton and Guy Sutton wrongfully col- 
lude and agree with the Greenville Banking and Trust Company, J. H. 
Waldrop, and W. H. Woolard, trustee, that said sale should be held and 
conducted, not in good faith, but for the mere purpose of effecting the 
transfer of the title to said land to the said Joe Sutton and Guy Suttoil 
at a grossly inadequate price, as alleged? Answer: 'Yes.' 

"6. Was the defendant H. L. Hodges wrongfully induced by the said 
Joe Sutton and Guy Sutton to refrain from bidding on said land, and 
was the bidding on said land thereby chilled or suppressed, as alleged? 
Answer : 'No.' 

"7. Was the defendant Nora Patrick wrongfully induced by the said 
Joe Sutton and Guy Sutton to refrain from bidding on said land, and 
was the bidding on said land thereby chilled or suppressed, as alleged? 
Answer : 'Yes.' 

"8. Was the defendant Virginia-Carolina Chemical Corporation 
wrongfully induced by the said Joe Sutton and Guy Sutton to refrain 
from bidding on said land, and was the bidding on skid land thereby 
chilled or suppressed, as alleged? Answer: 'Yes.' " (The remaining 
issues deal with rents and the question of accounting.) 

Judgment on the rerdict, from which the defendanh again appeal, 
assigning errors. 
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Gaylord & Hannah, Harrell & Bundy, and H .  C. Carter for plaintifis. 
Albion Dunn, Thurman Eliitchin, J .  B. James, F .  111. Wooten, and 

Blount & James for defendants. 

STACY, C. J. The vital question presently presented is  whether the 
evidence warrants the answers to the 3d, 5th, 7th, and 8th issues. A 
careful perusal of the record leaves us with the impression that  it does. 

I n  view of the avowed purpose of Joe  and ~u~ Sutton to obtain 
possession of their father's lands, the case presented an  issue for the 
jury to determine whether the other defendants, with knowledge of the 
facts, were also "present, consenting unto the wrong." While three of 
the claims, one in  favor of the chemical corporation, another in favor 
of H. L. Hodges, and the third in favor of the trust company, were 
disallowed, i n  whole or i n  part, as proper charges against plaintiff's 
estate while under guardianship, nevertheless under the collusive scheme 
of the two Suttons, these were to be paid in full  or compromised. This  
circumstance proved to be the undoing of the whole plan, and furnished 
the nucleus of the evidence upon which the case was properly submitted 
to the jury. 

The  plea of estoppel, or that  plaintiff's remedy was by motion in the 
cause, rather than by independent action to vacate the order of con- 
firmation, cannot avail in the face of the allegation and finding of fraud 
or collusion. Hatley v. Hatley, 202 N.  C., 577, 163 S. E., 593; XllcCoy 
v. Justice, 196 N .  C., 553, 146 S. E., 214; Fowler v. Fowler, 190 X. C., 
536, 130 S. E., 315; C'raddock v. Brinkley, 177 N .  C., 125, 98 S. E., 280. 

The  remaining exceptions are not of sufficient moment to call for 
elaboration. They have all been examined. S o n e  can be sustained. 
The verdict and judgment will be upheld. 

No error. 

DEVIK, J., took no part in the consideration or decision of this case. 

J .  Ii. W H I T E .  A D A I I K I ~ T R A T ~ R  OF SAILAH E L I Z A B E T H  TTHITE, DECEASED, 
r. THE C I T Y  O F  C H A R L O T T E ,  a m  C H A R L O T T E  P A R K  A N D  R E C R E -  
,4TION COhlhlISSIOK. 

(Filed 26 February, 1936.) 

Municipal Corporations E +Demurrer is properly overruled when com- 
plaint does not disclose that  city was e n g q e d  solely in governmental 
function. 

Plaintiff brought suit for the death of her intestate alleging that 
intestate was killed as she was swinging in a municipal park operated 
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by defendants, and that her death was caused by the negligence of 
defendant city and of defendant municipal park commission. Defend- 
ants demurred on the ground that it appeared from the complaint that 
they were engaged at the time in the performance of a governmental 
function. Held: The facts alleged in the complaint failing to show as a 
matter of law that defendants in maintaining the park and providing 
swings therein were engaged solely in a governmental function, the 
demurrer was properly overruled, leaving the facts relied on by de- 
fendants in support of their defense to be developell on the trial of 
the action on its merits. 

APPEAL by defendants from Alley,  J. ,  at October Term, 1936, of 
MECKLENBURQ. Affirmed. 

This is an action to recover of the defendants damages for the death 
of plaintiff's intestate. 

I t  is alleged in the complaint that the death of plaintiff's intestate 
was caused by the negligence of the defendant, the city of Charlotte, a 
municipal corporation, and of the defendant Charlotte Park and Recrea- 
tion (!ommission, an agency of said city, created by its governing body, 
under statutory authority. 

The defendants demurred to the complaint on the ground that the 
facts stated therein are not sufficient to constitute a cause of action on 
which the defendants, or either of them, is liable to the plaintiff, for 
that i t  appears from the allegations of the complaint i;hat the injuries 
which resulted in the death of plaintiff's intestate were received by her 
while she was using a swing in a public park in the city of Charlotte, 
which was maintained by the defendants in  the performmce of a govern- 
mental function. 

The demurrer was overruled, and the defendants appealed to the 
Supreme Court, assigning as error the refusal of the court to sustain 
their demurrer. 

J o h n  N e w i t t  for plaintiff. 
S c a ~ b o r o u g h  & Boyd  for defendants. 

CONNOR, J. The facts alleged in the amended complaint in this 
action (see W h i t e  v. C i t y  of Charlotte, 207 N.  C., 721, 178 S. E., 219), 
are sufficient to constitute a cause of action on which the plaintiff is 
entitled to recover of the defendants, unless, as contended by the defend- 
ants, the injuries which resulted in  the death of pla.intiff's intestate 
were caused by the defendants while they were engaged in the perform- 
ance of a governmental function. I n  that event, altho'lgh the death of 
plaintiff's intestate was caused by the failure of the defendants to exer- 
cise reasonable care for her safety, the defendants are not liable to the 
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plaintiff for damages resulting from her death. See Scales 1 ) .  Winston- 
Salem, 189 Y. C., 469, 127 S. E., 543. On the other hand, if the fatal  
injuries were caused by the defendants while engaged in the perform- 
ance of a mere corporate function, the defendants are liable, notwith- 
standing their status as municipal corporations. See Parks-Beik C'o. 
v. Concord, 194 N .  C., 134, 138 S. E., 599. 

The facts alleged in the complaint in this action are not sufficient to 
determine as a matter of lam whether or not the defendants, in main- 
taining a public park in the city of Charlotte, and providing in  said 
park a swing for the use of children and others who used said park for 
purposes of recreation, were thereby engaged in the performance of a 
governmental function only. Fo r  that  reason, there was no error in 
overruling the demurrer filed by the defendants. When the facts on 
~vhich the defendants rely to support their contention that they are not 
liable to plaintiff in this action are developed on the tr ial  of the action 
on its merits, the question debated on the argument and in the briefs on 
this appeal will be presented for decision. 

Affirmed. 

J. H. GROGG, JR.,  v. WILLIAM H. GRAPBEAL ET AL. 

(Filed 26 February, 1936.) 

Courts A c-Appeal from county court must be taken to next term of 
Superior Court commencing after adjournment of county court. 

An appeal from judgment of a general county court must be taken 
to the term of the Superior Court commencing next after the adjourn- 
ment of the term of the county court at which the judgment was en- 
tered, and where the record is not docketed in the Superior Court 
within the time prescribed, the appeal is properly dismissed, it being 
provided by statute that appeals from the general county court shall be 
governed by the rules governing appeals from the Superior Courts to 
the Supreme Court, 3 C. S., 1 6 0 8  (cc),  and dismissal in such circum- 
stances being mandatory under Rule of Practice in the Supreme Court 
No. 5. 

APPEAL by plaintiff from Oglesby, J., at Norember Term, 1935, of 
B u x c o a r ~ ~ .  

Civil action to recover broker's commissions on sale of real estate, 
tried in the general county court of Buncombe County, September Term, 
1935, nonsuited as to defendant W. H. Graybeal, and appeal dismissed 
in Buncombe Superior Court, Kovember Term, 1939. 

The facts are these: 
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1. Judgment was signed in  the general county court, 6 September, 
1935. 

2. The September Term, general county court, adjourned by limita- 
tion, 4 October, 1935. 

3. Plaintiff appellant docketed record proper in  office clerk Superior 
Court, 28 October, 1935. 

4. N o  case on appeal has been stated or served on appellee, and no 
certification of the judgment roll appears in the cause. 

5. Appeal bond was filed 31 October, 1935. 
6. The  October and Sovember Terms, 1935, Buncombe Superior 

Court, began 6 October and 4 November, respectively. 
Upon the foregoing facts, the Superior Court being of opinion the 

appeal had not been prosecuted as required by law, dismissed the same 
upon motion of appellee. 

Plaintiff appeals. 

Weaver d2 -4Iiller for plaint i f f .  
George 0. Perliins av~d Sale, Pennell d2 Pennell for defsndanfs. 

STACY, C. J. The general county court of Buncombe County was 
established in 1989, pursuant to ch. 159, Pub.  Laws 1929, which brought 
said county ~ ~ i t h i n  the operation of the general statutes on the subject. 
Jones v .  Oil Co., 202 N.  C., 328, 162 S. E. ,  741. 

I t  is provided by 3 C. S., 1608 (cc), that  appeals in civil actions may 
be taken from the general county court to the Supericlr Court of the 
county in term time for errors assigned in matters of lam "in the same 
manner as is now provided for appeals from the Superior Court to the 
Supreme Court," the time for docketing and perfecting appeals to be 
counted "froni the end of the term of the general county court a t  which 
such tr ial  is had." Baker v. Clayton, 202 N .  C., 741, 164 S. E., 233. 

Assuming, therefore, that  the rules of the Supreme Court are appli- 
cable to appeals from the general county court to the Superior Court 
of the county-and the statute appears to be susceptide of no other 
interpretation-it would seem the motion to dismiss ~ i a s  properly al- 
lowed under Rule 5, Rules of Practice in the Supreme C m r t ,  200 K. C., 
816; Pru i t f  v. Wood,  199 3'. C., 788, 156 S. E., 126; I'entuff v. Park ,  
195 N. C., 609, 143 S. E., 139. 

I t  is true, the rules as thus adopted by statute, apparently are ill 
adapted to appeals from the general county court to the Superior Court 
of the county, but as they have been prescribed by the General Assem- 
bly, litigants who avail themselves of the machinery of the general 
county courts are under the necessity of conforming. Bzker  v. Clayton, 
supra. 

Affirmed. 
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A. G. NcCABE ET AL. v. MARYLAND CASUALTY COMPAiST. 

(Filed 26 February, 1936.) 

1. Insurance R a-Provision in accident policy that person over stipulated 
age should not be covered thereby held provision limiting liability. 

A provision in a n  accident policy that  the policy should not cover 
any person under 1 8  years of age or over 6 5  years of age, and that  any 
premium paid to the company for any period not covered by the policy 
would be returned on request, is  a provision limiting liability and not 
a condition working forfeiture, and where such policy is issued to a 
person over the specified age, insured's recovery on the policy is 
limited to  a return of premiums paid. 

2. Insurance I< a-Provision limiting liability may not be waived, p~o- 
vision working forfeiture may be waived. 

Where a policy of accident insurance contains a provision limiting 
insurer's liability under the  policy to a return of premiums paid if the 
person insured is over a stipulated age, knowledge of insurer's local 
agent that  insured was over the stipulated age  a t  the time the policy 
was issued will not effect a waiver of the provision, the provision being 
a limitation of liability which may not be waived, and not a condition 
working a forfeiture, which may be waived. 

DEYIX, J., t001i no part in the consideration or decision of this case 

APPEAL by defendant frorn X o o r e ,  Special Judge, a t  October Term,  
1934, of PASQGOTANK. 

Civil action to recover on policy of insurance. 
Upon denial of liability and  issues joined, the  j u r y  returned the fol- 

lowing directed verdict : 
"1. D i d  the defendant issue to  J. T .  McCabe i ts  original policy of 

insurance, No. MC-108253, as alleged i n  the compla in t?  A. 'Yes.' 
''4. D i d  the defendant, through i ts  agents or employees, know that  

Jos. T .  McCabe mas over 65 years  of age, the name of h i s  wife, arid his  
lack of par t  of his left a r m  a t  t h e  t ime said policy was issued? A. 
'Yes.' 

"3. W a s  the  age and  date  of b i r th  of D r .  J. Lev McCabe, t h e  naming  
of t h e  latter 's wife  a s  beneficiary, her  designation a s  Jos. T. McCabe7s 
wife, and  a description of Jos. T. McCabe as  i n  whole and  sound condi- 
tion physically inserted i n  the application of said policy through mutua l  
mistake of t h e  parties, or the  mistake of the  draf tsman,  as  alleged i n  
the complaint?  A. 'Yes.' 

"4. D i d  t h e  plaintiff's intestate, Jos. T. McCabe, die as  a result of 
bodily injur ies  effected directly and  independently of a l l  other causes 
through accidental means and  sustained while operat ing and driving a n  
automobile ? A. 'Yes.' 
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"5. H a s  the defendant waived paragraph 20 of said policy, designated 
'Age Limits of Policy,' and the errors appearing in the application, 
and is  defendant estopped to set u p  said paragraph and said errors in 
denial of liability on said policy? A. 'Yes.' 

"6. At  the time of the issuance of the policy MC-108253, on 25 July,  
1929, was J. T. McCabe, deceased, more than 65 years of age? A. 'Yes.' 

"7. I s  plaintiff's cause of action barred by the statute of limitations? 
A. 'No.' 

"8. I n  what amount, if anything, is defendant indebted to plaintiff 
administrator? A. '$5,000, with interest (from) 15 November, 1934.'" 

Judgment on the verdict, from which the defendant appeals, assigning 
errors. 

J .  EI. L e R o y ,  Jr.,  and M.  B. S i m p s o n  for plaintiff. 
J o h n  I f .  Ha71 and Mclllullan & McMullan for defendant. 

STACY, C. J. Without going into the "n~ix-up," as indicated by the 
third issue, whereby the insured was confused with his 36-year-old son 
in the application, suffice it to say the policy in suit contains the follow- 
ing provision : 

''20. ,4ge Limits of Policy: The insurance under this policy shall not 
corer any person under the age of 18 years nor over the age of 65 years. 
Any premium paid to the company for any period not corered by this 
policy will be returned upon request." 

With this prorision in the face of the policy, plaintiff's recovery is 
limited to a return of the premiums paid while the insured was over the 
age of 65 years. Reinhardt  v.  Ins .  Co., 201 K. C., 785, 161 S .  E., 528; 
Gilmore v.  117s. CO., 199 N .  C., 632, 155 S. E., 566. 

The fifth issue undertakes to find that  the defendimt had w a i ~ e d  
paragraph 20 of its policy, but the suit is  upon the policy ar written. 
B u r t o n  v. Ins .  Co., 198 S. C., 498, 152 S. E., 396. The stipulation in 
question is not a condition working a forfeiture, which may be w a i ~ e d ,  
X a h l c r  v. Ins .  Co., 205 N .  C., 692, 172 S. E., 204; I$o,+ton c. Ins .  CO., 
122 K. C., 498, 29 S. E., 944, but a limitation upon liability. Foscue 
a. Ins .  Co., 196 N. C., 139, 144 S. E., 689; Lexingtoln v. I n d e t ~ l n i f y  Co., 
207 P;. C., 774, 178 S .  E., 547; Spruzll t*. Ins. Co., 120 S. C., 1.21, 27 
S .  E., 39. I t s  purpose was to protect the defendant against the lieedless- 
ness of youth and the debility of age. AIIcCain v. Ins .  Co., 190 N .  C., 
349, 130 S. E., 186; .Xoore c. Cas. Co., 207 3. C., 433, 177 S. E., 406. 
Compare 1T'alls c. Assurance Corp., 206 N. C., 903, 173 S. E., 23; 
ll'elcli I * .  Ins .  Co., 196 S. C., 546, 146 S. E..  216. 

New trial. 

D E ~ I X ,  J., took 110 part in the consideration or decision of this case. 
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STATE v. RATMOKD HARRIS. 

(Filed 26 February, 1936.) 

1. Criminal Law L e- 
Where the culpable negligence of defendant is abundantly estab- 

lished by the evidence, error in a question asked one of the witnesses 
on this aspect of the case will not be held for reversible error. 

2. Criminal Law I g- 

A slight misstatement of the evidence in stating the State's conten- 
tions should be brought to the trial court's attention in apt time if 
deemed material. 

3. Criminal Law L P 

A slight misstatement of the evidence in stating the State's conten- 
tions on a certain aspect of the case is held not to constitute reversible 
error, defendant not having been prejudiced thereby in view of the 
fact that there was plenary evidence on this aspect of the case cor- 
rectly stated in the charge. 

APPEAL by defendant from Cranmer, J. ,  at  September Term, 1935, of 
EDGECOXBE. 

Criminal prosecution, tried upon indictment charging the clefendant 
with the unlanful  and felonious slaying of C. C. Harris, Lena Harris ,  
and Pau l  Alford, J r .  

The  record discloses that  the three persons named in the indictment 
were killed on Saturday night, 20 July,  1935, about a mile from Crisp, 
N.  C., on Highway No. 12, as a result of a collision between a Chevrolet 
automobile driven by C. C. Harris, one of the persons killed, and a 
Ford pick-up truck driven by the defendant. The two vehicles were 
running in opposite directions. "The Chevrolet was hit on the right- 
hand front wheel." The scene of the accident was on a long curve, and 
it is in evidence that the defendant was driving on his left-hand side of 
the road. The officer, who arrived shortly after the wreck and arrested 
the defendant, said that he considered Raymond Harr is  drunk. "I say 
this from his actions, and you could sniell it. H e  acted like a drunkell 
man and was cursing and rearing and staggering." 

The officer was asked the following question: 
"Q. Could you tell whether it mas a sidewise or head-oil collision? 

Ans.: The truck hit the Chevrolet." Objection; overruled; exception. 
The  evidence for the defendant tended to show that  he x a s  driving in 

a prudent manner, on his right-hand side of the road, and that lie was 
not under the influence of liquor. H e  contended the collision was the 
result of an  accident, brought about by the carelessness of the d r i~ -e r  of 
the Chevrolet car. 
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Paul Alford, a witness for the State, testified that the Chevrolet car 
pulled off the hard-surface to the right and hit a sign-post eight feet 
from the outer edge of the highway. He  identified the sign-post and 
the car door with yellow paint on it, which were offered in evidence. 
On cross-examination, it appeared that his identification of the sign-post 
and car door was derived from hearsay, hence the exhibits were with- 
drawn on motion of defendant. However, there was other evidence of 
the sign-post and the condition of the Chevrolet car. 

I n  charging the jury, the court stated the contention of the State that 
the driver of the Chevrolet pulled off the hard surface so far that it 
struck a road sign, ('which has been introduced in esidence, . . . 
and as indication that it had been struck, yellow paint was found on the 
car do& the next morning." Exception. 

Verdict : Guilty of involuntary manslaughter. 
Judgment: Imprisonment in the State's Prison for not less than 1.5 

nor more than 20 years. 
Defendant appeals, assigning errors. 

Attorney-General Seawell and Assistant Attorney-General XcJlullan 
for the State. 

George 41. Fountain & Son. for defendant. 

STACY, C. J. I t  is conceded in the State's brief that the solicitor was 
perhaps infelicitous in  the question he propounded to the officer as to 
how the collision occurred, whether sidewise or head-on, but as the culpa- 
ble negligence of the defendant is abundantly established by the record, 
the error, if such it be, is not regarded as hurtful or rwersible. S. v. 
Jessup, 183 N .  C., 771, 111 S. E., 523; S .  v. Gray, 180 S. C., 697, 104 
S. E., 647. 

Indeed, it would seem that the officer's testimony, if not a "short-hand 
statement of a collective fact," and admissible as such, 8. c. Skeer~, 182 
N. C., 844, 109 S. E., 71, should be regarded as the statement of an ulti- 
mate fact, rather than the expression of an opinion. S. v. Sterling, 200 
N. C., 18, 156 S. E., 96. 

Nor can the court's misstatement that the sign-post '.has been intro- 
duced in  evidence," made in giving the State's contentions, be held for 
reversible error on the present record. The inaccuracy, if deemed mate- 
rial, should have been called to the court's attention at the time. S .  v. 
Lea, 203 N .  C., 13, 164 S. E., $37. I n  any event, the matter is too 
attenuate to work a new trial. There was ample evidence as to the 
sign-post without the exhibit being in evidence. The cacie of S. v. Love, 
187 N. C., 32, 121 S. E., 20, is easily distinguishable. 

The remaining exceptions call for no elaboration. 
No error. 
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STATE v. ERNEST B. STAMEY AXD CLYDE WOODS. 

(Filed 26 February, 1936.) 

1. Criminal Law P 
Defendants failing to plead former jeopardy and to offer support- 

ing evidence thereon, waive their rights to have the question of former 
jeopardy adjudicated. 

2. Criminal Law L g-Held: Petitioners failed to preserve their rights to 
have rights adjudicated and certiorari was improvidently granted. 

One of defendants appealed from conviction, and the judgment of 
the lower court was reversed, the Supreme Court holding that the de- 
fendant was entitled to a hearing upon his plea of former jeopardy. 
Thereupon a writ of certiorari in the nature of a writ of error was 
allowed as to the other defendants. Upon return of the writ it  
appeared that such other defendhnts failed to preserve their rights to 
have the question of former jeopardy adjudicated. H e l d :  The petition 
for certiorari must be dismissed, it appearing that the writ was im- 
providently granted. 

PETITION by Ernest B. Stamey and Clyde Woods for certiorari, filed 
originally in the Supreme Court, and granted a t  the Fal l  Term, 1935. 

Attorney-General Seawell and Assisfant Attorney-General ,lIcXullan 
for the State. 

.Marvin L. Ritch for defendants. 

STACY, C. J. The petitioners were tried with Robert Bell a t  the 
April Term, 1933, Macon Superior Court, upon a n  indictment charging 
them, in  one count, with conspiracy to murder George Dryman, and, 
in a second count, with the murder of the said George Dryman. 

Robert Bell entered a plea of former jeopardy and offered to show 
that a t  the same term of court he had been tried and acquitted on a bill 
charging him and his codefendants, in one count, with conspiracy to 
burglarize the home of George Dryman, and, in a second count, with 
burglariously robbing said home. The  court ruled that  this plea was not 
good and declined to hear his evidence offered in  support thereof. On  
appeal, the ruling of the tr ial  court was held for error, as the charge of 
murder grew out of the burglary. S ,  v. Bell, 205 K. C., 225, 175 
S. E., 50. 

Following the decision in Bell's case, supra, the petitioners, who did 
not appeal from the judgments entered against them, were thought to 
be entitled to similar treatment. Hence, the application for certiorari 
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in the nature of a writ of error was allowed on authority of 8. v. Law- 
rence, 81 N .  C., 522, and S. v. Green, 85  N. C., 600. 

However, it  is shown by the record now before us that the peti t ion~rs,  
Stamey and Woods, did not properly enter pleas of former jeopardy, or 
offer evidence to support such pleas, or preserve their rights to have the 
question presented as their codefendant Bell did. S. v. Ellsworth, 131 
N. C., 773, 4.2 S. E., 699; S. ti. King, 195 N. C., 6.21, 143 S. E., 140. 
Unlike Bell, they were convicted on the burglary charge. Their de- 
fense, on the second trial, mas an  alibi, and they offered many witnesses 
to show that  they mere elsewhere a t  the time the murcer is alleged to 
have been committed. S. u. Steen, 18.5 N. C., 168, 117 E.  E., 793. 

Thus, i t  appears from the return to the certiorari that  the writ was 
improvidently granted. I t  will be dismissed. 

Petition dismissed. 

(Filed 26 February, 1936.) 

1. Evidence J b- 

Plaintiffs claimed under a parol trust and under ,A. later executed 
written contract to convey. H e l d :  Evidence of the garol agreement 
i n  conflict with the later executed written contract is incompetent. 

2. Vendor and Purchaser F n- 

A purchaser under a contract to convey may not specifically enforce 
the contract as against grantees of the vendor for value who hold 
prior registered title. 

DEYIS, J., took no part in the consideration or decision of ):his case. 

APPEAL by plaintiffs fro111 Grudy, J., at  J u n e  Term, 1935, of LENOIR. 
Civil action to engraft parol trust on title to real estate, and to enforce 

specific performance. 
I n  1931 the plaintiffs were seized and possessed of certain lands situ- 

ate in Lenoir County, encumbered by deed of trust. I?oreclosure was 
had 22 December, 1922, the defendant W. C. Worthington bidding in  the 
lands a t  said sale. Plaintiffs allege that  Worthington agreed to buy the 
lands for them a t  said foreclosure, and to reconvey upon terms stated, 
which he now declines to carry out. Worthington later executed a con- 
tract to convey said lands to the plaintiffs. 

On the hearing, i t  was admitted that  the defendant Worthington sub- 
sequently sold the lands to the defendants F. P. and W. B. Heath  for a 
~ . :~ lunbl(~  co~isideration; whereupon, the action was dismissed as to the 
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d c f c w d a l ~ t ~  3'. P. and W. I3. Hcath ,  the court being of opiuion that  a. to  
them specific performance could not be had, and a mistr ia l  n n s  ordcrt.d 
as  to  the defendant Worthington,  r ~ i t h  privilege to plaintiffs to recast 
their pleadings and  ask for  damages, if so advised. 

Plaintiffs appeal,  assigning e r ror  i n  the  nonsuit as  to the  Heaths.  

Rouse & R o u s e ,  TT'allace & W h i t e ,  and  S u f f o n  & Greene for p la in t i f f s .  
John,  G. D a ~ c s o n  for d e f e n d a n t  W o r f h i n g f o n .  

STACY, C. J .  T h e  nonsuit is  correct on two grounds:  F i r s t ,  i t  ap-  
pears  tha t  the  alleged parol  agreement is i n  conflict with the wri t ten 
contract to  convey ( I n s .  Co. v. Aforehead,  an te ,  174) ; and,  second, the  
contract t o  convey i s  not enforceable as  against purchasers fo r  r a l u e  v h o  
hold pr ior  registered title. C. S., 3309; ( 'ontbes 1%.  d d a m s ,  130 ,1'. C., 
64, 63 S. E., 186;  H o o d ,  Comr . ,  v. ;llacclesfield Po.,  an t e ,  280. 

T h i s  is  the  only question presented by the appeal.  
Affirmed. 

DEVIIS, J . ,  took no par t  in the consideration or  decision of this  case. 

THE STATE O F  NORTH CAROLINA, ON RELATIOX OF HAYWOOD COUNTY, 
v. J. C. WELCH A K D  FIDELITY AND DEPOSIT COhlPANY OF MARY- 
LAND. 

(Filed 26 February, 1936.) 

1. Reference A b . 4  plea in bar requiring determination before reference 
must extend to the whole cause of action. 

In  this action on the bond of a public official involving a long account, 
defendant surety pleaded a settlement made by the public official with 
the county commissioners. Plaintiff county replied and alleged that any 
pur~mrted settlement was incomplete and was based upon fraudulent state- 
ments. Held: Plaintiff sought to surcharge and falsify the account and 
settlement, and the plea of the settlement is not such a plea in bar as to 
require determination before the court could order a compulsory reference, 
a mere denial of plaintiff's cause of action being insufficient to defeat a 
reference. 

2. Reference A a- 
Statutes relating to trials by referees should be liberally construed. 

APPEAL by defendants f r o m  a n  order appoint ing referee to  hear  and  
determine the  matters  i n  controversy, entered by Ogleshy ,  J., a t  J a n u a r y  
Term, 1936, of HAYWOOD. 
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The county of Haywood instituted action against defendant J. C. 
Welch, former tax  collection officer for  the county, and the Fidelity and 
Deposit Company of Maryland, surety on his bond, to  recover for alleged 
defalcations in  1930 and 1931, in the sum of $42,678.211, together with 
$2,500 penalty. 

I n  its complaint plaintiff alleged that  said Welch, in breach of his 
bond, had failed and neglected to collect taxes appearing on tax books; 
tha t  he had collected large sums of money which he had failed and 
refused to account for and pay over, and which he had misappropriated, 
and that he had fraudulently represented he had sold certain properties 
for taxes and wrongfully claimed and received credit therefor in his 
settlement with the county. And the plaintiff set out as an  exhibit to 
the complaint detailed statement of tax shortages, unse;tled taxes, and 
false land-sale certificates, containing more than five hundred separate 
items. Defendants answering denied the alleged shortages, and further 
alleged that  defendant Welch had made a full and complete settlement 
with the board of county commissioners for the taxes of 1930 and 1931, 
and that  his settlement had been accepted and approved tly said board. 

Plaintiff replied that  if any settlements were made they nere  incom- 
plete and based on fraudulent statements and accounts of defendant 
Welch. 

Upon motion of plaintiff, the court ordered a reference, finding that  
the action inrolved the taking of a long account. 

Defendants excepted to the order of reference, and appealed to this 
Court. 

J .  G. Xerrimon and A. S .  Barnurd for plaintif. 
JIo~gan, Stamey & Ward for defendant H7elch. 
Shepherd R. Shepherd for Fidelity and Deposit Company. 

PER CURIAM. Defendants contend that  their answers set u p  a plea in  
bar which should have been disposed of before a compulsory reference 
was ordered. Bu t  upon consideration of the pleadings, wt! are of opinion 
that the order of reference was properly entered, and that  defendants' 
answer does not preclude the court from making such order a t  this time. 
Manifestly, the case, which involves more than five hundred items, must 
be tried by referee, unless the facts pleaded in the answer be such as to 
defeat plaintiff's action absolutely and entirely in the outset before the 
necessity for an  accounting be reached. 

To constitute a plea in bar, there must be something more than a 
denial of plaintiff's cause of action. I t  must extend to ihe whole cause 
of action so as to defeat i t  absolutely and entirely. Reynolds v. Morton, 
205 K. C., 491. I n  Bank v. Evans, 191 N .  C., 535, Brogden, J., defines 
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what  is meant  by  a plea i n  bar, and states the rule f o r  the  application of 
the principle invoked to procedure i n  cases requir ing t r i a l  by referee. 

H e r e  defendants allege settlement with county commissioners, but, as  
pointed out  i n  Commissioners v. White, 123 h'. C., 534, this  will not 
prevent a compulsory reference when the  complaint recognizes attempted 
settlements and alleges errors  and  f raud ,  and  seeks to  surcharge and 
fals i fy the  account and  settlement. Jones v. Sugg, 136 N. C., 143. 

T h e  statutes relating to  t r ia ls  by  referees serve a useful purpose and  
should be liberally construed. Jones 2;. B e a m a n ,  117 5. C., 259. 

Judgment  affirmed. 

EJ,I,IS C. JOKES,  ASSIGNEE OF CORPORATIOX CONMISSION O F  NORTH 
CAROI,INA, v. T. S. FRANKLIN ESTATE, JULIAN PRICE,  AND 

JULIAN PRICE,  TRUSTEE. 

(Filed 26 February, 1936.) 

1. Judgments P &Assignee of judgment acquires only rights of judg- 
ment  creditor in  his capacity as such. 

Plaintiff assignee of a judgment against an executor in his representa- 
tire capacity for a stock assessment made on shares of stock of a bank in 
liquidation, sought by subsequent proceedings to charge the executor per- 
sonally with liability upon allegations that the executor personally owned 
the bank stock, legally or equitably. Held: The mere assignment of the 
judgment, without more, transferred only the rights of the assignor of the 
judgment in his status of judgment creditor and not his personal rights 
not incident to such status. and plaintiff n-as not entitled to set up the 
personal liability of the executor. 

2. Evidence E b 
The fact that an order making a person a party defendant is entered by 

consent is not an admission of liability of such person nor a waiver of his 
right to demur ore tcnus to the complaint. 

_\PYE.IL by plaintiff f r o m  Oglesby, J., a t  December Term,  1935, of 
B u n - c o n r ~ ~ .  Affirmed. 

Briefly stated, the  facts  a r e  these: Upon fa i lu re  of the  Central  Bank 
and Trus t  Company of Asheville, N. C., t h e  N o r t h  Carol ina Corpora- 
tion Commission, i n  accordance with the  statutes then i n  force, levied a 
stock assessment on twenty shares of stock i n  said bank against T .  S. 
F r a n k l i n  Estate ,  of which defendant J u l i a n  P r i c e  is executor, and judg- 
ment  thereon for  two thousand dollars n as docketed. Subsequently, on 
1 6  Xovember, 1931, said judgment was assigned to the plaintiff b y  the 
following words entered on the  judgment docket: "For  d u e  received, 
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I hereby assign this judgment to Ellis C. Jones, Attorney. A. M. 
Burrus, Liquidating Agent, Central Bank & Trust  Co." 

Thereafter, 13  May, 1935, on motion of plaintiff, an order was entered 
by the Superior Court making defendant Ju l ian  Price, individually and 
as trustee, party to said cause, and subsequently plaintiff filed his com- 
plaint alleging that "the defendant Ju l ian  Price was the actual owner 
of said stock, hereinbefore specifically set out, legal cr  equitable, al- 
though the same stood on the books of the bank in the name of said 
defendant's codefendant, T .  S. Franklin Estate," and asking that de- 
fendant Price be held chargeable with the payment of stlid judgnlent. 

Defendant Price, individually and as trustee, demurred ore tenus, on 
the ground that  the complaint did not state facts sufficient to constitute 
a cause of action. 

The demurrer was sustained in the court below, and from judgn~+xlt 
dismissing the action plaintiff appealed. 

Zeb F. Curtis and Weaver & Miller for plaintiff. 
Smith, Wharton & Hudgins for defendant Price. 

PER CURIAM. Does the simple assignment of a judgment on the judg- 
ment docket entitle the assignee in a subsequent proceecing to bring in 
others, who were not parties to the original action, and subject them to 
liability for the payment of the judgment which had been rendered 
against the original debtor only? We think not. 

The  statute (C. S., 219-c) provides that  executors and trustees shall 
not personally be subject to liability as stockholders for stock held by 
the estate. 

The mere assignment of a judgment transfers to the assignee all the 
rights and remedies of the assignor with respect to the judgment and 
carries with it the right to enforce the judgment by a resort to every 
legal or equitable remedy available to the assignor, but unless expressly 
provided for, this does not confer upon the assignee the sdditional right 
thereafter to subject to liability on the judgment others who were not 
parties to the original action, though the assignor, the original plaintiff, 
might have had a cause of action against them but forebore to pursue it. 
Independent and personal rights of the assignor, not incident to his 
status as judgment creditor in the particular judgment iissigned, do not 
pass by assignment unless expressly included therein. 2 Freeman on 
Judgments, 2209; Redmond v.  Staton, 116 N .  C., 140;  Timberlake v. 
Powell, 99 N. C., 233; Ward v. Haggard, 7 5  Ind., 381; Vicars 2;. 

Kan~pler .  5 1  S .  E. (Va. ) ,  737; Heyer v. Kaufenberg, 5 3  A. L. R., 285. 
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T h e  fact  t h a t  the  order making  defendant P r i c e  a p a r t y  was by  con- 
sent could not be construed as  a n  admission of liability to  the plaintiff, 
nor  as  a waiver of his  r ight  to  demur  ore t enus  to  the complaint.  

T h e  judgment sustaining the  demurrer  and  dismissing the action is 
Affirmed. 

F. B. TURNER v. C. C. DISHER CHEVROLET COMPANY, INC. 

(Filed 26 February, 1936.) 

1. Principal and  Agent C a- 
Where there is plenary evidence that the principal ratified the contract 

of his agent, objection to the admission of evidence of the contract on the 
ground that the authority of the agent to make the contract had not been 
shown, is untenable. 

2. Cancellation and  Rescission of Instruments A e-Breach of condition 
held t o  go to substance of contract, entitling plaintiff t o  rescission. 

Where i t  appears that defendant failed to procure a contract of indem- 
nity insurance as  agreed upon by the parties in their contract for the 
eschange of cars, the breach goes to the substance of the contract and 
entitles plaintiff to rescind and be placed in s tn tu  quo arrte upon the 
substantial damage of the car in an accident. 

3. Evidence E d- 
A letter written by an agent is  properly admitted against the principal 

when it  is made to appear that  the principal subsequently acted upon and 
ratified the letter. 

4. Appeal and Er ror  J e- 
The admission of a letter in evidence without proper foundation for its 

admission will not be held reversible error when it  appears that appel- 
lant was not prejudiced thereby. 

APPEAL by defendant f rom S i n k ,  J., a t  J a n u a r y  Term,  1934, of 
GI-ILFORD. N o  error. 

Henderson d2 Henderson f o r  p laint i f f ,  appellee. 
Fraz ier  d2 Frazzer for de fendan t ,  appel lant .  

PER T h e  issues submitted and answers made  thereto were 

as  follows : 
"1. D i d  the defendant enter into a co:~tract  with plaintiff whereby i t  

agreed to procure a $50.00 deductible collision policy, as  alleged i n  the 

complaint ? Answer : 'Yes.' 
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"2. Did the defendant fai l  to com.ply with the t e r m  thereof and 
breach said contract, as  alleged in the complaint? Answer : 'Yes.' 

"3. What  damage, if any, is the plaintiff entitled to recover of the 
defendant ? Answer : '$163.00.' 

"4. Did the plaintiff, by reason of false representations, induce the 
defendant to enter into said contract ? Answer : 'No.' 

" 5 .  What damage, if any, did the defendant sustain as a result of said 
false remesentations ? Answer : 7'  

The issues, to which there was no objection, arose upon the pleadings, 
and the verdict supported the judgment from which the defendant 
appealed. 

The  first group of assignments of error discussed in the appellant's 
brief are to the admission of the plaintiff's evidence as to the contract 
upon which he sues and alleges was made with him by TV. C. Baker, as 
agent for the defendant, upon the ground that the authority of Baker 
to make such contract was not shown. However this may be, there is 
plenary evidence that  the contract was subsequently acted upon and 
ratified by the president of the defendant company, C. C. Disher, which 
renders these assignments untenable. 

The second group of assignments of error discussed in the appellant's 
brief are to the holding and charge of the court to the effect that  the 
failure to procure the $50.00 deductible clause insurance on the automo- 
bile sold by the defendant to the plaintiff was such a breach of the con- 
tract between the parties as  to entitle the plaintiff to rescind the con- 
tract and be placed in sfatu quo ante. "To permit a11 abandonment 
i t  is necessary that  the failure of performance go to the substance of the 
contraclt, . . ." 13 C. J., p. 657, see. 734. The failure to procure 
the insurance, for which the plaintiff was required to  pay, i n  our opinion 
went to the substance of the contract in suit, and renders these assign- 
ments untenable. 

The  third assignment of error discussed in the appellant's brief is to 
the admission in  evidence of a letter by W. C. Baker purporting to set 
forth the terms of the "trade" between the plaintiff and defendant of 
a "Chevrolet" for a "LaSalle." There is likewise plenary evidence that  
this letter was subsequently acted upon and thereby ratified by the presi- 
dent of the defendant company, and the assignment iii therefore un- 
tenable. 

The fourth assignmelit of error discussed in the appel1,lnt's brief is to 
the admission ill e~ idence  of a copy of a letter from the plaintiff to the 
defendant notif j ing the defendant that  the LaSalle car had been wrecked 
and asking for an  adjustment. Even if it  be conceded that  the proper 
foundation was not laid for  he introduction of a copy, as argued by 
the appellant, the contents thereof are not such as could h a ~ e  prejudiced 
the defendant. 
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Having contented itself to t ry  this case upon the plaintiff's evidence; 
without requesting any special instructions as to the law or the presen- 
tation of any special contentions, and the jury, under a fa i r  and impartial 
charge, having answered the issues adversely to it, the defendant must 
abide the result. 

No error. 

WADE H O W E L L  r. SOUTHERN RAILWAY CONPANY A N D  W. T. 
CHAPNAN. 

(Filed 26 February, 1936.) 

Removal of Causes C b- 
Where the complaint states a cause of action against the resident de- 

fendant, the nonresident defendant's motion to remove is correctly denied, 
although its petition for removal alleges facts sufficient, under some cir- 
cumstances, to constitute a defense as  to the resident defendant. 

APPEAL by the corporate defendant from Alley, J., at  Ju ly  Term, 
1935, of SWAIN. 

T .  D. Bryson, Jr., and Edwards & Leatherwood for plaintiff, appellee. 
R. C .  Kelly and Jones CE Ward for Southern Railzoay Company, 

appellant. 

PER CCRIAM. This action was instituted to recover $20,000 for per- 
sonal injuries alleged to have been negligently inflicted. The defendant 
Southern Railway Company, a corporation chartered under the laws of 
the State of Virginia, filed motion for removal to the District Court of 
the United States for the Western District of North Carolina for the 
reason that, as i t  contends, the complaint fails to  allege any cause of 
action against the defendant Chapman, a resident of S o r t h  Carolina, 
and that  the resident defendant was joined as a party defendant to de- 
fraud the United States Court of its jurisdiction. As stated in the brief 
of the appellant, Southern Railway Company, the sole question pre- 
serted on this appeal i s :  "Does the complaint state a cause of action 
against the resident defendant, W. T. Chapman, engineer, thereby pre- 
renting removability of the case?" 

The  complaint alleges, in effect, that  the plaintiff was employed by the 
corporate defendant, and that  his duties "consisted of cleaning up the 
station yards a t  station houses of the said defendant Southern Rai lnay 
Company," arid that when he had cleaned up the station yard at Bryson 
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City he was ordered by his supervisor to board the "Murphy Local" to 
proceed to other stations for the purpose of cleaning them up, and that  
pursuant to orders he boarded said train a t  Bryson City, "and was 
seated in the place designated by his  supervisor, W. C. Kilwell. That  
the train was being operated by the defendant W. T.  Chapman. That  
the aforesaid train proceeded from the station at Bryson City in a 
westerly direction toward the city of Murphy and stopped at its 'Y' 
track about a mile distant from its station at Bryson City for the pur- 
pose of picking u p  additional freight cars. That  the ~ n g i n e  operated 
by the defendant W. T.  Chapman was uncoupled from the car in which 
plaintiff was riding, leaving said car stationed upon the main track 
until i t  could be recoupled to the train as aforesaid. That  the said 
W. T. Chapman, without notice or warning of his intention to recouple 
the train to the car i n  which plaintiff was riding, negligently, recklessly, 
and carelessly backed the engine and cars making u p  the train as afore- 
said into the car i n  which plaintiff was seated a t  a great and excessi~e 
rate of speed, causing the plaintiff to be thrown from his seat in said 
car, striking his  head against an  iron hand rail, knockilg and hurling 
plaintiff to the floor of said car and greatly injuring: bruising, and 
crushing the bones and flesh of plaintiff's head and face, and causing 
other great, severe, and permanent injuries to plaintiff, as will more 
fully hereinafter appear." 

While the allegations contained in the affidavit to support the motion 
for removal to the effect that the resident defendant had no notice of the 
presence of the plaintiff in the car may, under some circumstances, con- 
stitute a defense to the alleged cause of action against the resident 
defendant, i t  does not appear from the face of the complaint that  such 
defense exists. 

We are of the opinion, and so hold, that  the allegations of the com- 
plaint state a cause of action against the resident defendant Chapman, 
and that  the judge of the Superior Court properly denied the motioii 
of the nonresident defendant for removal to the United States Court. 

Fo r  a full and comprehensive discussion of the subject of removal of 
cases from the state courts to the federal courts, see the recent opinion 
of C'la~kson, J., in Bank cE. Trust C'o. c. Ry.  Co., anfe,  301. 

-4ffirmed. 
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F L O R A  W I L L I A M S  v. C H A R L E S  S T O R E S  COMPANY, INC., A S H E V I L L E  
G A S  COMPANY, AXD E. C. HORTON.  

(Mled 18 March, 1936.) 

1. Negligence A c-Store proprietor is under duty to exercise ordinary 
care to keep premises in reasonably safe condition. 

While the  proprietor of a store i s  not a n  insurer of the  safety of cus- 
tomers while on the  premises, he  owes them the  duty  to exercise ordinary 
care to keep the  premises in a reasonably safe condition and  to give warn-  
ing of hidden perils or unsafe conditions known to  him, or which h e  could 
have discovered by reasonable inspection and supervision. 

2. Negligence B c-Intervening negligence must break sequence of events 
in order to insulate primary negligence. 

I n  order fo r  primary negligence to be insulated by illtervening negli- 
gence, the intervening negligence must  be such a s  to break the  sequence 
of events, must  be palpable and  gross, and must begin to operate subse- 
quent to the  primary negligence and continue to operate until the  ins tant  
of injury.  

3. Segligence X c-Evidence of negligence and proximate cause held 
sufficient for jury as against store proprietor. 

The evidence tended to show tha t  plaintiff was  injured while a customer 
in a store when a heavy glass globe on a gas lighting fixture fell and hit  
her,  t ha t  the fixture belonged to the  store, and t h a t  a t  the t ime of in jury  
a wire basket, usually kept in place over the  globe to prevent illjury if 
the globe should break or fall, was  not fastened over t he  globe. Defend- 
a n t  store offered evidence tending to show tha t  a few days  before t he  
in jury  the  gas company had repaired a n d  cleaned the  fixture and tha t  the  
fixture had not been touched since. Defendant gas  compaliy offered evi- 
dence tending to  show tha t  i t  had  left  the  fixture in a safe  condition, t ha t  
i t  could not have become unsafe u n l ~ s s  tampered with. Hcld:  Defendant 
store's motions to nonsuit on the  ground of insufficiency of the evidence 
and for  t h a t  the  evidence showed tha t  the in jury  was  caused solely by 
the negligence of defendant gas company were p r o ~ e r l y  overruled, the con- 
flicting evidence of negligence being for  the  jury, and  there being evidence 
of concurrent negligence and breach of duty on the pa r t  of both defend- 
an t s  with respect to the s ame  instrumentality. 

4. Master and Servant D a-Injured third person may hold independent 
contractor liable under doctrine of inuninent danger. 

Ordinarily, a n  indegendent contractor i s  not liable to a third person for 
z n  in jury  sustained af ter  completion of the  contract  and the  acceptance 
of the work,  but he  may be held liable in such circumstances \ \hen he 
turns  the  work over in such n defective condition tha t  it is imminently 
dangerous to  th i rd  persons. 

5. Trial D a- 
On motion to  nonsuit. the  evidence must be considered i l ~  the most 

favorable light to plaintiff. 
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6. Master a n d  Servant D e-- 
A servant may be held liable by a third person for a n  injury sustained 

as  a result of the servant's negligence in the performance of a duty owed 
to the public a s  well as  to the master. 

7. Negligence A c-Evidence held for  jury on issue of liability of company 
repairing fixture fo r  injury caused by fixture's fall. 

The evidence tended to show that defendant gas company usually re- 
paired and cleaned gas fixtures belonging to its customers in order to 
stimulate the use of gas, that  the gas company was requested to repair 
and clean a gas fixture in its codefendant's store, that ita employee worked 
on the fixture, and that a few days thereafter the heavy glass globe of the 
fixture fell and injured plaintiff, a customer in the store, a s  she was 
standing in the aisle of the store. There was evidence that a wire basket, 
usually kept in place over the glass globe to prevent mjury in case the 
globe broke or fell, was not in place a t  the time of the injury. Defendant 
store offered evidence tending to show that the fixture had not been 
touched by its employees since defendant gas company worked on it, and 
defendant gas company offered evidence tending to show that its employee 
left the fixture in a safe condition, and that it  could not have become 
unsafe unless tampered with. Held: The conflicting evidence was prop- 
erly submitted to the jury on the question of the liatlility of defendant 
gas company, regardless of whether i t  mas an employee or independent 
contractor, since there was evidence that  it  turned the fixture over in an 
imminently dangerous condition within the rule of liability of an inde- 
pendent contractor to third persons, and that  i t  Wac; negligent in  the 
performance of a duty owed the store and the public within the rule of 
liability of a servant to third persons. 

8. Evidence K a- 
The testimony of medical experts a s  to the permanency of plaintiff's 

injuries and their nature and effect, based upon persorLal examination of 
plaintiff and deduced from their technical knowledge and experience, 
is held competent. 

9, Appeal and  E r r o r  J d:  J e- 
The burden is on appellants to show error and that the alleged error 

was prejudicial. 

10. Evidence D f- 
Testimony of a witness on rkdirect examination relating to matters 

elicited on cross-examination held competent, the testimony not containing 
statements of controverted fact. 

11. Damages F a-Plaintiff mag  recover medical expenses upon showing 
t h a t  she had been attended by physicians and  had  been in hospital. 

Where plaintiff shons that she had been attended by three physicians 
and had spent some time in the hospital as the result of her injuries, and 
that her condition was such as  would require medical attention in the 
future, a charge to the jury that plaintiff might recover, a s  an element 
of damage, the actual expenses for nursing and medical attention paid by 
plaintiff, or for which she had become indebted, and such further expenses 
a s  the jury should find from the evidence plaintiff would be put to in 
the future, is mithout error, although plaintiff failed to introduce evidence 
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that she had actually paid for any medical services, since it  must be pre- 
sumed from the evidence introduced that  plaintiff had incurred liability 
therefor. 

12. Trial E f- 
Errors in the statement of the contentions of the parties will not ordi- 

narily be considered on appeal when not brought to the trial court's atten- 
tion a t  the time. 

13. Appeal a n d  E r r o r  J g.- 
Where the answer of the jury to one of the issues makes unnecessary 

the answering of certain subsequent issues, exceptions to the charge relat- 
ing to such subsequent issues need not be considered on appeal. 

14. Trial E e- 
An exception to the refusal of the court to give instructions requested 

will not be sustained when i t  appears that the requested instructions were 
substantially given, and that  the court inserted therein or added thereto 
correct instructions of law or instructions which were not prejudicial 
when the charge is construed a s  a whole. 

15. Negligence B g- 
The burden on the issue of primary and secondary liability is upon the 

defendant claiming that  its codefendant is primarily liable. 

16. Trial E g-Where it appears t h a t  jury could not  have been misled by 
charge, a n  exception thereto cannot be sustained. 

Where it  appears that the charge properly placing the burden of proof 
on one of the issues upon one of defendants could not have been under- 
stood by the jury as placing the burden of proof on any other issue upon 
such defendnnt, a n  exception to the charge upon the issue cannot be 
sustained. 

S a m e c h a r g e  will be construed contextually as a whole. 
An exception to the charge for that i t  stated the jury would be "war- 

ranted" in answering an issue in the affirmative if they found the determi- 
native facts by the greater weight of the evidence, will not be sustained 
\$hen it appears that in the preceding paragraphs, in stating the same 
principle of law in almost identical language, the court correctly instructed 
the jury that i t  would be their "duty" to so answer the issue if they were 
satisfied of the existence of the determinative facts by the greater weight 
of the evidence. 

Negligence B g- 
The question of primary and secondary liability between defendants 

held properly submitted to the jury under the rule laid down in Johnson 
v. Asheville, 1% N. C., 550. 

Evidence G a- 
An exception to the production before the jury of a duplicate of the 

globe nhich struck plaintiff is held without merit, defendants having 
previously exhibited parts of the same instrumentality and having failed 
to request the court to restrict the testimony to the illustration of the 
witness' testimony. 
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APPEAL from Oglesby, J., at  December Term, 1935, of BUNCOMBE. 
Plaintiff instituted her action against Charles Stores Company, Inc. 

(hereinafter called Stores Company), and E .  C. Horton, manager of 
said Stores Company, and the Asheville Gas Company (hereinafter 
called Gas Company), in the general county court of Buncombe County, 
to recover damages for a personal injury alleged to have been caused to 
her by the negligence of the defendants. 

She alleged, substantially, that her injury was due to the falling of a 
heavy glass globe from a gas lighting fixture insecurely suspended ten 
or twelve feet above an  aisle in the department store of defendant Stores 
Company in Asheville, N. C., said globe striking plaintiff on her head 
and causing partial paralysis; that she was a customer in the store at  the 
time, and that defendants were negligent in respect to the inspection, 
supervision, maintenance, and repair of the lighting fixtures and devices 
for supporting such heavy object suspended over a walkway in a store 
much used by customers and the public. 

Defendant Gas Company filed answer admitting i t  furnished gas for 
lighting, but that all the fixtures in the store were owned and controlled 
by its codefendant Stores Company, admitting that a ,globe maintained 
by the Stores Company did fall and strike the plaintiff, but denied all 
allegations of negligence on its part. 

Defendants Stores Company and E. C. Horton filed answer admitting 
the operation of a generaldepartment store for sale of merchandise, and 
that in the store were gas pipes and equipment, and that gas lighting 
fistures were suspended from the ceiling; admit that while plaintiff 
was a customer in the store a globe from said gas lighting fixture fell 
and struck the plaintiff, but denied that they were negligent in any 
respect, and alleged that whenever i t  became necessary for said lighting 
fixtures to be repaired the Stores Company contracted with and cus- 
tcmarily cmployed the defendant Gas Company for that purpose, due to 
the technical knowledge and experience required; that pursuant to this 
practice, shortly before the occasion when plaintiff was struck, defend- 
ant Gas Company inspected said gas fixture, removed the globe for the 
purpose of repair, and in replacing same negligently failed to securely 
fasten same, and as a result the globe fell and struck plaintiff; that the 
insecurity of the globe was not discovered by defendant Stores Company 
until after it fell; and defendant Stores Company alleges if either of 
the defendants were negligent, its negligence was passive and inactive, 
while that of defendant Gas Company was positive and sctive, insulating 
the Stores Company's negligence, and that if negligent at  all, its lia- 
bility was secondary to that  of defendant Gas Company. 

Defendant Gas Company replied to the answer of its (codefendants and 
admitted that it was engaged in furnishing and distributing gas for 
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lighting purposes, and that  i t  customarily did certain repair work to gas 
lights when called upon; that  pursuant to request of the Stores Company 
on the occasion alleged i t  did certain repair work to lights in the store, 
and removed the globe, but that  i t  replaced the same in proper manner, 
and denied all allegations of negligence. 

The cause came on for tr ial  a t  the September Term, 1935, of the 
general county court for Buncombe County, and upon the pleadings and 
evidence offered by plaintiff and defendants, issues were submitted to the 
jury, who answered them as follows: 

"1. Was the plaintiff injured by the joint and concurring negligence 
of the defendants, as alleged in the complaint 1 Answer : 'Yes.' 

"2. Was the plaintiff injured by the negligence of the defendant Ashe- 
ville Gas Company, as alleged in the answer of the Charles Store? 
Answer : 

"3. Was the plaintiff injured by the negligence of the defendant 
Charles Stores Company, as alleged in the complaint ? Answer : 

"4. Was the plaintiff injured by the negligence of the defendant 
E. C. Hor tor ,  as alleged in the complaint? Answer: 

"5. I s  the liability of the defendant Asheville Gas Company primary, 
and that  of the defendants Charles Stores Company and E. C. Horton 
secondary, as  alleged in the answer of the defendants Charles Stores 
Company and E. C. Hor ton?  Answer: 'No.' 

"6. What  damages, if any, is the plaintiff entitled to recover? An- 
swer : '$17,500.' " 

From judgment on the verdict, the defendants appealed to the Supe- 
rior Court. Each defendant filed numerous assignments of error, based - 
upon exceptions taken during the tr ial  in the general county court. 
Defendant Stores Company noted 75 exceptions, embraced in 64 assign- 
ments of error, and defendant Gas Company 55 exceptions, embraced in 
40 assignments of error. 

Upon the hearing before the judge of the Superior Court lie overruled 
all defendant Stores Company's assignments of error (other than formal 
ones), except two with reference to the charge of the trial judge, and 
overruled all of defendant Gas Company's assignments of error (other 
than formal ones), except those noted to the judge's charge, and, on 
account of assignments of error thus sustained, rendered judgment 
awarding a new trial. 

From the judgment of the Superior Court granting a new trial, plain- 
tiff appealed to this Court, and from so much of said judgment in the 
Superior Court as overruled its assignments of error and exceptions in 
the county court as to plaintiff and defendant Gas Company, defendant 
Stores Company appealed; and from so much of the judgment in the 
Superior Court as overruled its assignments of error and exceptions 
taken in the county court, defendant Gas Company appealed. 
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Weaver d Miller, William J.  Cocke, ,Tr., and R. R. Williams for 
plaintiff. 

Jones d Ward for defendant ilsheville Gas  Cornpamy. 
Harkins, T7an Winkle & Walton for defendants Charles Stores Com- 

pany and E. C. Horton. 

DEVIN, J. This case presents the unusual situation in which both 
the plaintiff and each defendant appear before this C'ourt in the dual 
r81e of appellant and appellee, not only as between pla ntiff and defend- 
ants, but also between the two defendants, and we we favored with 
three records and seven briefs. 

On the trial in the general county court both the defendant Stores 
Company and the defendant Gas Company noted numerous exceptions, 
which they have preserved on their appeals to this Court, and the plain- 
tiff in her appeal assigns as error the granting of a new trial by the 
judge of the Superior Court. 

This case comes to us by appeal from a judgment rendered by the 
Superior Court, which here occupied the position of an intermediate 
appellate court, and we are called upon to review the rulings of the 
judge of the Superior Court upon the assignments of error set out in 
the appeal from the general county court as they were presented to him. 

While the record is voluminous and there are many exceptions and 
assignments of error, a careful examination and analysis of these show 
that the determinative questions presented for decision are compara- 
tively few. 

1. Was there error in overruling the motions of t3e defendant for 
judgment as of nonsuit? We think not. 

Stores Company contends that the falling of the globe and consequent 
injury to the plaintiff was due to the negligence of tke Gas Company, 
and that the Gas Company's negligence was the sole PI-oximate cause of 
the injury, or that the negligence of the Gas Company was active and 
positive and insulated any negligence on the part of the Stores Company. 

I t  is well settled that while the proprietor of a store is not an insurer 
of the safety of a customer while on the premises, he does owe a duty to 
such person to exercise ordinary care to keep the premises in a reason- 
ably safe condition and to give warning of hidden perils or unsafe con- 
ditions in so far as same can be ascertained by reasonable inspection 
and supervising. Bowden v. Kress, 198 N. C., 559; Pzrker v. Tea Co., 
201 N.  C., 691; Ring v. Thackers, 207 N .  C., 869. 

The doctrine of insulated negligence set forth in Bahinger v. Thomas, 
195 N.  C., 517, is inapplicable. There was evidence of concurrent 
negligence and breach of duty with respect to the same instrumentality. 
I n  order to insulate the original or primary negligence, the new and 
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independent intervening cause must be such as to break the sequence of 
events, must be palpable and gross, and must begin to operate subse- 
quent to the original act of negligence and continue to operate until the 
instant of injury. Hinnant v. R. R., 202 N. C., 489; Herman v. R. R., 
197 N. C., 718. 

The questions of negligence and proximate cause were properly left 
to the jury. 

Defendant Gas Company contends it was an independent contractor 
and owed no duty to third parties, and that it had completed the work 
it was called upon to do, that same had been accepted and it had left 
the premises; that there being no privity of contract between it and an 
invitee on the premises, it owed her no duty. 

While the general rule is that an independent contractor is not liable 
for injuries to a third person accruing after the contract is completed 
and the work accepted this rule does not apply where the finished work 
is turned over by the contractor in a manner so negligently defective 
as to be imminently dangerous to third persons. 14 R. C. L., 107; 45 
C. J., 885; 241 Ill. A., 583. 

This involves the question of what was the relationship of the Gas 
Company to the Stores Company, and to the work alleged to have been 
negligently performed. 

Upon motion to nonsuit, the evidence must be taken in its most favor- 
able light for the plaintiff. The evidence here tends to show that the gas 
fixtures in the store, including the globes and mantles, belonged to the 
Stores Company, and that the Gas Company was under no explicit con- 
tract to keep same in repair, but that incident to its business of furnish- 
ing gas it was directly interested in the continued and unobstructed flow 
of gas through its pipes and outlets, as this was its only source of profit; 
that for years the uniform custom and practice was, when there was com- 
plaint anywhere about a gas fixture being out of order, to send a man 
to make the repairs; that this work of repair, inspection, and cleaning 
up service was carried on outside of any written contract; that no 
charge to the consumer was made for the work, but it was done "to 
keep the gas burning" in the interest of the Gas Company; that on 
Saturday, 17 Sovember, 1934, complaint was made by defendant Stores 
Company of low pressure, and a man was sent to them on that day or 
the following Monday or Tuesday to repair the trouble; that the gas 
lights in defendant's store were for use when electric lights failed, and a 
pilot light constantly burned; that around the light was a large heavy 
glass globe, held in place by a ring and lugs, and there was under and 
around the globe a wire net or basket fastened by screws to the fixture 
above, to prevent the globe falling in case it came off or was broken by 
the heat; that the Gas Company's employee knew the globe was ovcr an 
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aisle i n  the department store where customers, employees, and others 
were continually passing and standing, and that he &.new it would be 
dangerous to anyone walking there if the globe was not properly secured; 
that if the wire net or basket was not i n  place there was danger of the 
globe falling, because it might break or crack or fall out of its ordinary 
clip. 

The  manager of the Gas Company testified in part  as follows: 
"If there is anything about i t  that  needs new material, we furnish it, 

if we have not, they furnish i t  for us. I t  would be the duty of my men 
when they put this wire basket back on to attach it properly. Of course, 
they know how to do that. And that  is their business. When they get 
up  to repair a light, the first thing they do, if there is a wire guard 
there, is  to unscrew the screws and take them off, got to do that  before 
they do anything else. When they get through, they put the globe back 
in, wire back, and fix it back securely. That  has a tendency to keep 
the globe from falling in the event anything should happen to this clip 
above there.'' 

I t  was in evidence that  the Gas Company knew its customers in call- 
ing for service and repairs relied upon the knowledge, experience, and 
technical ability of its employees. 

I t  was also in evidence that  the Gas Company's emp'oyee, after doing 
some work on this and other lights in the store, left ;  that  no one in the 
store touched or handled this globe or fixture; that  it was against the 
rules of the store for any employee of the store to do so;  that  a few days 
thereafter, when the globe fell and struck the plaintiff, the wire netting 
or basket was off, or hanging down on one side; that  wl-en the man came 
to work, the wire basket was underneath the globe. 

There was testimony to the contrary on the part  of defendant Gas 
Company, tending to sustain i ts  contentions that  the work was properly 
done by its employee; that  the globe was securely fastened when lie left ;  
that there was no wire netting under the globe when he went there to 
work; that  the Stores Company had paper pennants strung on mires near 
the l ight;  that  when globe was securely fastened i t  would not be likely 
to fall unless i t  mas tampered with or there was an  unilsual jar. 

But  it is apparent that  under any view of the law applicable the 
evidence in the case a t  bar is sufficient to require its ,~ubmission to the 
jury on the pertinent questions of negligence and proximate cause. 

If i t  be considered that  the evidence presents the phase that defendant 
Gas Company was employed by Stores Company to make the repairs to 
its lights, and thereby became the employee of its codefendant, it is held 
as a general rule that  where a duty rests upon an employee to perform 
ewtain acts for the benefit of his employer and the public as well, negli- 
gellcc resulting in injury would impose liability on the employee. 18 
R. C. L., 820. 
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And the same result is reached if we consider i t  under the doctrine of 
independent contractors, as contended by defendant. 

I n  the case of Trust  Co., Admr., v. Electric Co., 253 U. S., 212, a con- 
tractor n a s  employed to stretch a political banner across a street. This 
mas done by attaching one end of a wire to a chimney. Five days later, 
during a storm, this caused a brick to be dislodged and fall and strike a 
passerby, injuring him. I t  was held the facts warranted a verdict for 
the plaintiff and did not relieve the defendant of a duty with respect to 
the plaintiff and other travelers in the street with whom it had no con- 
tract. 

Tlit ( 'ourt fur thr r  said:  "An act of this kind that reasonable care 
would h a ~ e  shown to endanger life might have made the actor guilty of 
manslaughter. . . . The same considerations apply to civil liability 
for personal injuries from similar causes that would hare  been avoided 
by reasonable care (Gray v. Boston Gas Light Co., 114 Mass., 149). A 
inan is not free to introduce a danger into public places even if he be 
under no contract with the person subjected to the risk." And it was 
held that where a danger had been called into existence by the defendant, 
it  could not escape liability for the results of conditions that  it knew 
and had created by stepping out of control a few days before the event. 

I n  Oversfreet v. Security Storage Co., 138 S.  E., 552 (Va.) ,  it  is held 
(quoting from Lisle v. Anderson, 61 Okl., 6 8 )  : "Whenever the circum- 
stances attending the situation are such that an  ordinarily prudent per- 
son could reasonably apprehend that, as a natural and probable conse- 
quence of his act, another person, rightfully there, will be in danger of 
receiring an  mjury,  a duty to exercise ordinary care to prevent such 
injury arises, and if such care is not exercised by the party on whom the 
duty r e ~ t s  and injury to another person results therefrom, liability on 
the part of the negligent party to the person injured mill generally exist, 
in the abqencc of ally other controlling element or fact, and this, too, 
without regard to the legal relationship of the parties." 

And in the Oversfreef case, supra, the following is quoted from Wztten- 
berg L .  Sezfz ,  S App. Div., 439, 40 N. Y. S., 899: "There mas no con- 
tractual relation existing between these parties, and therefore tllc lia- 
bility of the defendant for the injuries received by the plaintiff, if any 
esists, results from his failure to observe the obligation mhic.h tho law 
imposes upon a party engaged in the prosecution of any work, of per- 
forming the same in such a manner as not to endanger the lires or per- 
sons or other parties. This  is a very well settled principle, and it i: 
applicable to all cases where a person is engaged in the performance 
of vork Tr  hicll. Tr  i t h u t  the exercise of a reasonable degree of care a ~ ~ d  
prevision, may be attended with risk and danger to others." 
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If  the plaintiff has offered eridence tending, in any aspect, to show 
that the defendant Gas Company negligently omitted to fasten the safety 
device beneath the globe which was suspended over an aisle in a depart- 
ment store constantly used by many persons as customers and employees, 
that would produce a situation potentially dangerous by reason of the 
liability of the globe to fall, and would bring this case within the rule 
laid down in T m t  Co. v.  Electric Co., supra, and in the case of Devlin 
v. Smith ,  89 N.  Y., 470, and in McPherson v.  Buicic Motor CO., 217 
N.  P., 382. 

I n  the leading case of Devlin, v .  Smi th ,  supra, the plaintiff was in- 
jured by the breaking of a scaffold which had been furnished by a con- 
tractor. Recovery was resisted on the ground that there was no privity 
of contract between the contractor and the plaintiff, ewn if, through the 
contractor's negligence, the scaffold was defective. But i t  was held that 
liability would rest not upon any contract between the contractor and the 
party injured, but upon the duty which the law imposes on everyone to 
avoid acts in their nature dangerous to the lives of others, and that the 
erection of a defective scaffold was imminently dangerous. O'Brien, v. 
A m .  Bridge Co., 110 Minn., 364, 136 Am. St. Rep., 503. 

I n  the case of McPherson v.  Buick Motor Co., supra, the cases 
on this subject are analyzed by N r .  Justice Cardozo, and the doc- 
trine of things "imminently dangerous" as affecting the liability of con- 
tractors held to include those instrumentalities which are not inherently 
destructive, but become so if imperfectly constructed or negligently 
used. "If the nature of the thing is such that it is reasonably certain 
to place life and limb in peril when negligently made or used, it is a 
thing of danger. I n  such circumstances the presence of known danger 
attendant upon a known use makes vigilance a duty." 

"The general rule is that the contractor, after an acceptance of the 
work by the owner, is not liable to third parties who have no concurrent 
relationships with him for damages subsequently sustained by reason of 
his negligence in the performance of his contract duties." Cmey v .  
Bridge Co., 114 Mo. App., 47. But this rule is subject to the qualifica- 
tion that an action on the ground of negligence may be maintained by a 
stranger to a contract for the execution of a specific piece of work if the 
product of the stipulated work be imminently clangero~~s to third parties 
or to the public. 

I n  41 A. L. R., beginning on page 8, nil1 be found a comprehensive 
monograph, with annotations of the leading cases, on ihe subject of the 
liability of independent contractors for injuries to third persons by 
defects in completed work. 

2. W a s  there error in the rulings of the trial court upon the exceptions 
to certain testimony of the plaintk's witnesses, Drs. ,I. C. Rich, J. F. 
Brovmsberger, and Forest E. Bliss? 
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These witnesses were admitted to be medical experts, and each of 
them had treated the plaintiff and testified as to her condition, and from 
personal knowledge gave their opinions as to the permanency of her 
injuries a i d  their nature and effect. The defendants admitted in their 
pleadings that the plaintiff had been struck on the head by the falling 
of the globe. The manner in which she received her injuries n a s  not 
controverted. These physicians were exanlined arid cross-examined by 
both defendants a t  length, and their opinions both as the result of per- 
sonal examination and deduced from their technical knowledge a i d  expe- 
rience were competent, and the rulings of the court on objections to this 
testimony cannot be held for reversible error. The burden was imposed 
upon the defendants not only to show that there mas error in the admis- 
sion of testimony, but that the error affected the result. One of the 
questions asked was similar to that held improper in Plummer v. R. R.. 
176  A-. C., 279, but here i t  was asked on redirect examination in  response 
to matters elicited on cross-examination. Nor did the answers contain 
statements of controverted facts, as in Xule Co. v. R. R., 160 N. C., 2.52. 

3. Was there error in the charge of the trial court on the issue of 
damages with respect to medical expenses? 

The judge of the county court charged the jury on this question as 
follows : 

"Damages for personal injuries, such as those complained of in this 
action, include actual expenses for nursing, medical services, loss of time 
and earning capacity, mental and physical pain and suffering. 

"By actual expenses for nursing and medical expenses is meant such 
sum as the plaintiff has expended therefor in the past, or for which she 
has become indebted, and such further expenses for nursing and medical 
services as she will, in your best judgment, based upon the evidence i11 
this case and by the greater weight thereof, be put to in  the future, which 
flow directly and naturally from any injury she may be found by you to 
hare  sustained on account of the negligence of the defendants, com- 
plained of in this action." 

There was no exception noted by the defendant Stores Company, but 
the tlcfendant Gas Company noted an exception to the last paragraph 
liewi~ibcfore quoted. I t  is apparent that  the portion excepted to by the 
dci'el~dant Gas Company merely defines and explains what was stated in 
tlie preceding paragraph to which no exception was taken, and refers to 
prospectiw liability therefor in the future. The defendant Gas Com- 
pany contends, howexer, that there is error in this portion of the charge 
under the rule laid down in Wallace v. R. R., 104 N. C., 442. 

An examination of the Wallace case, supra, shows that  after the judge 
in that  case had correctly laid down the rule for the admeasurement of 
damages for personal injuries (quoting from 3 Sutherland on Damages, 
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WILLIAMS v. STORES (lo., Imc. 

261), it  was a t  the request of counsel for the plaintiff that the jury 
should not consider nursing or medical attendance in making up their 
verdict, that  the court added: '(There is no evidence, however, offered 
that anything was paid for actual nursing or any amount mas paid for 
medical attendance." This case of Wallace v. R. R., supra, seems to 
have been considered by this Court three times, 98 N. C., 494; 101 X. C., 
454. I n  none of the reports of this case does i t  appear that  any evidence 
of nursing or medical attendance was offered, and the other cases cited 
by the defendant Gas Company are based on what was said in the 
Wallace case, supra. I n  the instant case it was in  evidence that the 
plaintiff had been attended by three physicians and had spent some time 
in a hospital, and presumably had incurred liability for nursing and 
medical services. Without showing that  she had actually paid for them, 
liability therefor would have been an  element of damage proper to be 
considered, and the evidence tended to show that  her condition was such 
as would require medical services in  the future. So that  she was entitled 
to have the jury consider what these services had been and would pros- 
pectively be, reasonably worth, under all the circumstawes. 

Therefore, we cannot hold for error the expressions used in the charge 
on this subject. 

4. Was there error in the charge of the court in the other respects as 
to which exceptions were noted? 

Twenty-nine exceptions were noted to the judge's charge, but many 
of these were to statements of the contentions of the parties, and any 
errors contained in statement of contentions not called. to the attention 
of the judge a t  the time mill not ordinarily be considered. S. c .  Bald- 
win, 184 N. C., 791. 

The  definitions of negligence and proximate cause and of the duty 
devolving upon the defendants were properly stated. 

The first issue, '(Was the plaintiff injured by the joint and concurring 
negligence of defendants, as alleged in  the complaint ?" was answered by 
the jury in favor of the plaintiff, and the jury was instructed if they 
amwered the first issue "Yes," they w c d d  not answer the second, third, 
and fourth issues, but if they answered the first issue "No," they would 
consider the second, third, and fourth issues. Nost of the exceptions 
noted bv the defendants were to the instructions of the court UD& the 
second, third, and fourth issues, but these issues not having been an- 
swered by the jury, the exceptions to the charge on thl2se issues become 
moot and need not be considered. As was said by X r .  J u s f i c e  Clarkson, 
speaking for the Court in Reid v. Reid, 206 N. C., 1 :  "This C o w t  will 
not consider exceptions and assignments of error arising upon the trial 
of other issues when one issue decisive of appellant's right to recover has 
been found against him." Ginsberg v. Leuch, 111 S.  C., 15. 
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The  defendant Stores Company excepted to the refusal of the court to 
give two instructions prayed for by it upon the question of primary and 
secondary liability, but upon examination of the charge it appears that 
both of these requests were substantially stated in the general charge. 
These requests were addressed to the fifth issue. Upon that  issue the 
burden of proof was properly placed upon the defendant Stores Com- 
pany, as against its codefendant, the Gas Company (S te in  v. Leulns, 
205 N. C., 302), and in charging the jury the trial judge inserted, 
parenthetically, in the requested instruction the words, "the burden 
being upon the Charles Stores to so satisfy you." Tha t  the words Ttere 
used in this sense is clearly apparent, and could not have been under- 
stood by the jury to place the burden of proof upon the Stores Company 
in any other respect. 

The other prayer of defendant Stores Company was given verbatim, 
except at the close the court uses this language: "The court charges you 
that you would be authorized and warranted in answering the issue 
'Yes,' but if you are not so satisfied, you would answer it 'No.' " The 
defendant Stores Company contends that the judge should have used 
the phrase, "it ~+ou ld  be your duty" instead of sayiiig '(you would be 
authorized and warranted." 

The use of the words "authorized and warranted" in this connectio~i 
was improper, as the words used would ordinarily be uriderstood to coil- 
vey an implication of permission or discretion, rather than necessarily 
an imperative and n~andatory  direction. Jones r > .  Commiss~oners, 135 
N .  C., 218; S .  c., 137 N .  C., 579. This might be held for error but for 
the fact that in the preceding paragraphs, in stating the same principle 
of lam, in almost identical language, the court properly instructed the 
jury if they found the same facts which were incorporated in the re- 
quested instruction to be true, it  would be their duty to answer the isaue 
in favor of Stores Company. 

The question of primary and secondary liability as between the de- 
fendants, raised by the pleadings, was properly submitted to the jury ill 
accordance with the rule laid down by this Court in Johnson v. Ashe- 
ville, 196 S. C., 550, arid Taylor 21. Construction Co., 195 S. C., 30, 
and ivas decided against the defendant Stores Company by the verdict 
of the jury. 

5. The exception to the production before the jury of a duplicate of 
the globe TI-hich struck the plaintiff is without merit. The  defendants 
had preriously exhibited parts of the same instrumentality. Nor was 
request made to the court to restrict the testimony to the illustration of 
the aitness' testimony. Barber v. R. R., 193 N. C., 691;  Ledford v. 
Lumber Co., 183 K. C., 611; Beck v. Tanning Co., 179 S. C., 123;  Hill 
v ,  flean, 150 N.  C., 436. 
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There were other exceptions noted in  the long trial before the jury, 
but after examining them we find no reversible error, or need for 
detailed comment. 

The case seems to have been fairly tried. The issues of fact raised 
by the pleadings were properly submitted to the jury. Full  opportunity 
was given all parties to present evidence in support of their contentions, 
and the jury, the triers of the facts, who heard the testimony as i t  fell 
from the lips of the witnesses, have rendered their decision, and we find 
no sufficient ground to disturb the result thus reached. 

The briefs filed by counsel in  this case, as well as the oral argument, 
showed diligent investigation of the decided cases and a careful study 
of the law relating to the questions here presented, ail well as an  able 
marshaling of the legal learning applicable to the litigated facts, as 
contended by the plaintiff and defendants. 

We reach the conclusion that  the rulings of the judgl: of the Superior 
Court upon the defendants' exceptions from which they have appealed 
to this Court must be sustained, and that upon the plaintiff's exception 
to the granting of a new trial  the  judgment must be reversed. 

Upon plaintiff's appeal, judgment reversed and case remanded to the 
Superior Court of Buncombe County for judgment in accordance with 
this opinion. 

Upon appeal of defendant Charles Stores Company, judgment affirmed. 
Upon appeal of defendant Asheville Gas Company, judgment affirmed. 

STATE v. CHARLES PERRY. 

(Filed 18 March, 1936.) 

1. Homicide H c-Where evidence warrants a verdict of murder in the 
second degree, the question must be subniitted to the jury. 

I t  is only when all the evidence tends to show that the homicide was 
committed by means of poison, lying in wait, imprisonment, starving, 
torture, or in the perpetration or attempt to perpetrate a felony, that the 
court may instruct the jury to return a verdict of guilty of murder in 
the first degree or not guilty, and where the evidence tends to show that 
defendant killed deceased with a deadly weapon and no evidence that the 
homicide was committed by lying in wait or in the perpetration or attempt 
to perpetrate a felony, the court must submit the question of murder in  
the second degree to the jury, although there is ample evidence of pre- 
meditation and deliberation. the evidence of premeditation and delibera- 
tion being for the jury upon the question of whether the crime was murder 
in the first or second degree. 
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2. Homicide G b--Killing with deadly weapon raises presumption of 
second degree murder only. 

A killing with a deadly weapon raises the presumption that the homi- 
cide was murder in the second degree, and if the State seeks a conviction 
of murder in the first degree it has the burden of proving beyond a reason- 
able doubt that the homicide was committed with deliberation and pre- 
meditation. 

CLARKSON, J., dissenting. 

APPEAL from Sin,clair, J., at  October Term, 1935, of HERTFORD. 
New trial. 

Attorney-General Seawell and Sssistant Attorney-General XcJfullc~n 
for the State. 

C. W .  Jones and J .  H .  Hatthews for defendant, appellant. 

SCHENCK, J. This is a criminal action wherein the defendant appeals 
from sentence of death based upon a verdict of guilty of murder i n  the 
first degree. Under the view we take of the case, i t  becomes necessary 
for us to  consider only one group of the defendant's assignments of error, 
namely, those relating to the failure of the court to submit to the jury 
the issue of murder i n  the second degree. 

The State offered evidence to the effect that  the defendant made a 
confession in which he stated that  he was with Joseph Terry  late a t  
night, and that  Joseph Terry went into his house, out of sight of the 
defendant, and fired the fatal  shot that killed the deceased. The State 
also offered in  evidence the testimony of Joseph Terry to the effect that  
he and the defendant vere  out together a t  night and that the defendant 
told him (witness) that  he (defendant) had shot and killed the deccased 
during an  interval when they were separated. No eye-witness to the 
homicide was introduced. The evidence as  to how the actual killing was 
accomplished is entirely circumstantial. While there was ex-idenre of 
threats and of motive and of other facts and circumstances amply suffi- 
cient to take the case to the jury upon the issue of murder in the first 
degree, there was no evidence that  the crime was committed by any of 
the means specifically mentioned in the statute defining the two degrees 
of murder or i n  the perpetration or attempt to perpetrate a feloily, as 
delineated in C. S., 4200. 

The defendant offered no evidence. 
The  court charge the jury to return a verdict of guilty of murder in 

the first degree or not guilty. 
I t  is only in cases where all of the evidence tends to show that the 

homicide was committed by means of poison, lying in  wait, imprison- 
ment, starving, torture, or in the perpetration or attempt to perpetrate 
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a felony, that the trial judge can instruct the jury that they must return 
a verdict of murder in the first degree or not guilty. I n  those cases 
where the evidence establishes that the killing was with a deadly weapon 
the presumption goes no further than that the homicide was murder in 
the second degree, and if the State seeks a conviction of murder in the 
first degree i t  has the burden of proving beyond a reasonable doubt that 
the homicide was committed with deliberation and premeditation. Under 
such circumstances it is error for the trial judge to fail to submit to the 
jury the theory of murder in the second degree, since it is the province 
of the jury to determine if the homicide be murder in the first or in  the 
second degree, that is, whether they, the jury, are satisfied beyond a 
reasonable doubt, from the evidence, that  the homicide was committed 
with deliberation and premeditation. Whenever there is any evidence 
or when any inference can be fairly deducled therefrom tending to show 
a lower grade of murder, i t  is the duty of the trial judge, under appro- 
priate instructions, to submit that  view to the jury. The defendant is 
entitled to have the jury instructed to the effect that if they should find 
beyond a reasonable doubt that  he committed the murder, and should fai l  
to find beyond a reasonable doubt that such murder was committed with 
deliberation and premeditation, they should return a verdict of guilty 
of murder in the second degree. 8. v. Spivey, 151 .Y. C., 676 ;  S. v. 
Newsome, 195 N. C., 552. 

Under the authorities cited, we hold that the failure to submit to the 
jury the theory of murder in the second degree entitles the defendant to 
a new trial, and i t  is so ordered. 

New trial. 

CLARKSON, J., dissenting: The defendant was indicted and tried for 
the homicide of Skidmore Nichols, on the night of 14 September, 1933, 
and convicted of murder in  the first degree. 

The defendant Charles Pe r ry  paid the rent for the house that Skid- 
more Nichols' wife and family lived in and he was there two or three 
times a week. I n  January,  1933, Skidmore Kichols and his wife sepa- 
rated. Joseph Terry, the brother of Skidmore Nichols' wife, had a 
house some 5 or 6 miles away. The defendant Char'es Perry, Joseph 
Terry, and Thomas Nichols were at  the house rented by defendant on 
Sunday morning, 15 September. Thomas Kichols, a son of Skidmore 
Nichols, was there and was going to Billy Terry's, and was requested by 
Joseph Terry to go to his home and feed his dog. When Thomas 
Nichols entered the house of Joseph Terry, about 12 :45, he went into 
the house through the back door. H e  sat down to write a letter and 
smelled something peculiar. H e  opened the window blind in  the room, 
the shade mas down, and when he opened the blind he saw a man's foot, 
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and when he opened the door he saw his father-dead. Blood and brains 
were up  and down the ceiling overhead and blood dripping oil thp floor. 
That  evening Skidmore Nichols' wife and defendant Charles Perry  were 
at Perry's own house. Perry  was on the bed, Skidmore Nichols' w f e  
was lying across the bed, and Joseph Terry was on the floor. 

Thomas Nichols testified in  pa r t :  '(Joseph Terry asked me, in the 
presence of Perry, to get Joe Ben Godwin to swear he qtayed a t  his 
house on Saturday night, he and Perry." 

Dr.  L. Ii. Walker, an expert, testified in pa r t :  "The body n a s  the 
body of Skidmore Nichols. The body was found on the floor in the 
middle of the room just out from the bed. The man n a s  lying on his 
back and Sheriff Parker and myself turned him oxer and the nhole top 
of his skull was blomn off and his brains were blo~i-n on the floor and 
scattered around the room and house. Pieces of his skull ne re  found in 
an  adjoining room. The door n a s  open betneen the two rooms. The 
feet of the dead man were six or eight feet from the adjoining room. 
I n  the examination of the room I found blood and pieces of flesh on the 
ceiling and the brains and part  of the hair nere  blown up in the ceiling 
of the room. I found the man lying on the Boor, his brains shot out. 
His skull blown all to pieces, his brain tissue scattered about the ceiling 
and floor, his skull bones partly in  an  adjoining room, scattered shot all 
around on the bed near where the inan x7as lying and on the floor. One 
thing peculiar was I didn't find any scars on the man anywhere except 
where the load carried his skull clean off. H e  was shot with a gun. 
I hare  an  opinion satisfactory to m p l f  ~vhere the load of shot entered 
the head. I t  eritered in the back and took the whole top of it off clean. 
H e  was shot from a lower angle than from ~i-here he was sitting. 1 
think he mas shot with number four shot." 

Sheriff C. W. Parker testified in pa r t :  "From the appearance of the 
- - 

wound in the head, it looked like lie was shot from a lower angle from 
where he was sitting or standing. I examined a window there anti saw 
the palie v a s  out. It lvas just a glass of one part of the pane, I would 
say, about six inches pieces out of the glass. From where that pnne n a s  
out and the of the body in the house I would think the shot 
mi l t  through the pane from the outside of the house. H e  was lying ou 
his back xhen  I first salv him with his head towards the broken out 
window pane. . . . When we arrived a t  the house of Charles Perry  
we walked in the house and xvent i n  the room on the left side and found 
on the bed Charles Perry  and Nrs.  Kichols and over in the corner of the 
same room I found Joseph Terry. . . . Q. Kow, before you said 
anything to anyone at that place, \That, if anything, was said by allyone 
in the presence of Perry  in respect to Mr. Kichols? ,4ns.: I guess it 
xi-as the middle-size boy of Mrs. Sicllols as I walked out of the door 
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with Perry and Sergeant Welch, this boy ran up behind me and asked 
if his daddy was dead sure enough. . . . I found blood on Perry's 
clothes. His  clothes were dirty, sweaty, and looked like they had been 
wet. That is the shirt he had on. I found blood on that shirt. Several 
places on the front. They were cut off. H e  had on a hat. There was 
blood on it. H e  had on an apron to the ovt~ralls. At that time bits of 
flesh and pieces of hair were on the apron of the overalls. . . . The 
ceiling had bits of brain, hair, and flesh on it. The blood had dripped 
down by the window on the floor. A lot of shot mere on the floor on the 
back side and also the gun wadding. . . . I did not see any other 
sign oy mark of violence on the body of the deceased besides the shot in 
the head. . . . I found the gun in a rack over the door leading to 
the back porch and to the kitchen. There was no empty shell in the 
gun. This is the gun you hand me. I t  was hanging on two hooks over 
the door leading to the back porch from the other room in which he was 
killed, the room nearer Winton. H e  was killed in the room nearer 
Union. I found this loaded shell in the same room I found the gun in. 
The number of the shot is on the shell. They are number four shot. 
. . . Q. Sheriff, was any threat made towards Mr. Perry? Ans.: 
None whatsoerer. Q. Was any inducement made to h m ?  Ans.: No, 
sir, I told Mr. Perry I was not offering to (30 anything for him and he 
could not hope for any reward and he made that statement. The con- 
rersation made to me by the defendant was made yesterday in jail. 
He sent f o r  me  and said he wanted to talk with me. Q. What statement 
did he make then relative to where he spent the night, and what, i'f 
anything, he did that night? Ans.: He  said on Saturday afternoon he 
met Joseph Terry in Winton and he and Joseph Terry went out to 
Nrs.  Nichols' and had supper and sat around there for a while and 
then came back to Winton. He said they drank some whiskey while 
out at Mrs. Nichols' home and said they came back to Winton and drank 
some more whiskey, and then Joseph Terry told him he was going out 
and kill Sliidmore Nichols. He  said they left Reid's Filling Station 
and walked to the dirt road leading to Union, and they got about 30 or 
40 yards donn the road and stopped and had a conrersation, and he said 
Terry told him he was going to kill old m i n  Skidmore Xichols and that 
they went on : that he got in front of the house and they stopped in front 
of the house and Terry went around the house and in a few minutes he 
heard a gun fire and ill a few more minutes he saw Terry come out and 
Terry said, 'Old man Skidmore Nichols is out of the way.' " 

Jeffrey Brown testified in part:  "Q. Why did he sap he mas on the 
fa rm?  Am. : He said the sheriff caught him in the bed with Mr. Kichols' 
wife. Q. What did he say in respect to what he was g2ing to do after 
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he left the f a r m ?  ,Ins. : H e  said he was going to kill Skidmore Sichols 
for causing all that  trouble." 

Odelia Terry testified in  pa r t :  "I was a t  the home of Malissa Sichols, 
wife of Skidmore Nichols. . . . I t  was about six weeks before Mr. 
Nichols was killed. I stayed there two days and t ~ \ o  nights. Charles 
Perry  came there nhile I mas there. H e  had his gun and some fish. 
That  T m s  the night lie came. H e  came that evening about 3 o'clock. 
JQhile he was there Mr.  Skidmorr: Sichols came near there. I don't 
know how near. H e  came by there and went on by the house towards 
Winton. H e  came from towards Nurfreesboro and passed there coming 
towards Winton. X r .  Perry  saw him nhen he passed. Q. T h a t ,  if 
anything, did Perry  say?  Ans.: H e  said he was going to kill him. I 
sure did hear him make that  statement. . . . Q. At the time he said 
he was gomg to kill Mr. Xichols, what else did he say ? Ans. : H e  said 
a damn rascal or scoundrel. Q. H e  mas goi l~g to kill h i m ?  911s. : Yes, 
sir." 

J. E. Brady testified in  pa r t :  "Q. Did you see him (defendant) on 
the day or within a few days after he came from the county f a r m ?  
d n s . :  I saw him the day he came from the county farm, in front of my  
store, sitting on a box. H e  got out of a car and came across there. H e  
had been there something like a half-hour or an  hour when Mr. Nichols 
came up on some car and got out of i t  and went across the street. Q. 
What did Charles Perry  say in  your presence in respect to Skidmore 
Nichols? Ans. : The only thing I heard him say or ever heard him say 
was, he didn't feel he would ever die satisfied if he couldn't run  his a rm 
down Skidmore Xichols' throat anti pull his heart out of him. That  is 
the only thing J ever heard him say." 

Charles Terry testified in p a r t :  "I never saw the defendant Charles 
Pe r ry  before he was tried h ~ r e  and sent to the roads. I saw him then. 
Q. What statement, if any, did you hear him make on the day he was 
tried here in respect to Skidmore Nichols? ,ins.: I heard him say that  
he mas going to kill the s---- of a b- if he ever got free. H e  mas 
referring to Skidmore xichols and was talking to Mrs. Xichole. Q. He 
was talking to Mrs. Uichols, wife of Skidmore Nichols, after belng tried 
and coin-icted for what?  d m .  : For  being with Mrs. Sichols." 

Joe Ben Godwin tcst if i4 in pa r t :  "On Sunday morning, 15 Septem- 
ber, Charles R. Perry  tun,-, t~ my  house around 4 3 0  o'clock or 5 9 0  
o'clock in the ~no~ming ,  Sunday, 1 5  September. I t  was dark a t  that  
time. H e  asked me to take ! i.n_ home. I told him 1 could t o t  tzke 
him. H e  wanted to knn7.- the ressctn I could not take him and I told 
him I did not have enough g 5 n n  my car to gosthere and back. R e  did 
:lot spend the night a t  z y  1 ,TI?. . . . The fellow who ivas with 
him said : 'Come on, let' g;. 1 F ~ r e  got to go to bed ' HQ ~ l c . : ~  'vw 
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are going to fall down if you don't watch out;' and he s:aid, 'I have al- 
ready fallen down.' That is what Charles Perry  said, I didn't see him." 

Edgar Perry  testified in  pa r t :  "Charles Perry  is my uncle. My 
father and he are brothers. I live on the highway between Cofield and 
Harrellsville. On Sunday morning, 15  September, I came through 
Cofield and found Charles Perry  there when I got there. . . . I 
got there about 7 o'clock. Charles Perry  said, 'If you are going to 
Winton, I want to ride with you.' . . . We took him down the road 
a quarter of a mile past Parker's Ferry  Road. I know where Mrs. 
Nichols lives. I judge where we stopped was one mile this side of her 
home." 

W. J. Manly testified in  pa r t :  "I heard Charles Perry  at  my door 
Sunday morning about 5 o'clock. I t  was not dark. . . . I did not 
see any other man out there with him, but I heard M r .  Perry  talking 
to some other person." 

Brandon Smith testified in  pa r t :  "I saw Charles R. Perry  Sunday, 
15 September. H e  was at  my house and asked me to take him home. I t  
was after midnight and before day. . . . Another man was out there 
with him. I could hear them talking to each other." 

Joseph Terry testified in par t :  "Charles Perry  dodged me at  Cofield 
and was gone one hour and a half or two hours. I didn't do anything 
while he was gone. H e  did not make any statement to me as to where 
he was going or why he was going. H e  got back to Co6eld about mid- 
night. H e  came back alone. Only my dog mas with him. When I saw 
my dog with him I asked him where he hati been. H e  didn't say any- 
thing at  first. I saw the dog. H e  said, 'I have been to your house.' 
I said, 'I would not like to go in anybody's house when no one mas 
there.' I asked him what reason he had to go to my house. H e  said, 
'I will tell you somefhing, but if you tell anybody I will get you before 
the sheriff gets me.' H e  said, ' I  expect Skidmore Xic8hols is at your 
house dead, but if you tell it I will get you before the aheriff gets me.' 
I could not do anything. H e  said to stay with him. I went on with 
him. We went to N r .  Godwin's and hailed. I had neier been to Mr. 
Godmin's before. Some young man came to the door and Mr. Perry  
asked about carrying us home. H e  said he didn't have enough 
gas to get us there and back and finally he said his car was out of shape. 
. . . H e  told me he killed Skidmore Xichols. H e  said, 'Old man 
Nichols threw up  his hands and said, 'Mr. Perry, please don't kill me, 
please don't.' " 

L. B. Rhodes, an  expert witness, testified in pa r t :  "I found some 
splotches on this hat. Q. Did you make an  examination of those 
splotches to determine whether or not they were blood? Ans. : Yes, sir, 
the splotches on the hat of Mr. Charles P e l q  were identified as blood. 
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I didn't make an examination for the determination of human blood. 
I found a stain on the brim and another stain on the band of the hat. 
Those I identified as blood. . . . Q. Did you examine the shirt I 
hand you, represented to be the shirt of Charles Perry? Ans.: Yes. 
There were splotches on the shirt on the back of the collar here on the 
collar at the back and some on the front. Some blood stains were on 
the front. They were the ones cut out. There was blood both on the 
back and on the front. Q. Did you examine the splotches found on the 
oreralls? ,411s.: I also found blood stains on the overalls." 

James H. Mitchell, deputy sheriff, testified in par t :  "I am a deputy 
sheriff and went to the home of Joseph Terry where the body of Skid- 
more Nichols was found. I found several pieces of skull on the floor. 
I have a piece of the skull. Yes, sir, that is a piece of the skull of 
Mr. Nichols I found there. I t  was lying about 3 feet from his body on 
the side next to the road from where he was lying. I saw a number of 
shot inside or at  the top of the room in which Mr. Nichols7 body lay, on 
the opposite side of the house from the dirt road. The room don't face 
on the dirt road. I t  faces on a little porch. I t  was from that door to the 
back side of the house on the opposite side of that. . . . Shot 
ranged upwards and struck the ceiling. There were several shot in the 
ceiling." 

J. W. Hampton testified in par t :  "On Saturday night, 14 September, 
I left Winton to go home around 20 minutes to 11 o'clock. . . . 
When I got in about 300 or 400 yards of this side of my home I met 
Mr. Perry and Mr. Terry walking along the road towards Union. 
They did not have a dog with them at that time. I got home around 
11 o'clock, in 3 or 4 minutes after I left them. . . . When I met 
these men on the road coming to Winton they did not have a gun with 
them. If they had had a gun I could have easily seen it. The moon 
was shining and I was riding along slow. I know both of them when 
I see them." 

Annie Wiggins testified in part : "I and my husband live in the house 
on the right just after you leave the highway going towards the house in 
which Mr. Xichols was found dead. I t  is in sight and in hollering 
distance. On the Saturday night of 1-1 September, I passed by the 
house in which X r .  Sichols' body was found the next day. X y  husband 
was ~yi th  me. I t  was 20 minutes past 12 o'clock. . . . After we got 
home I saw some men pass our house going towards the house in xvhich 
Mr. Kichols' body was found. . . . Just about the time it took the 
men to walk from up there dovn to Mr. Terry's house I heard a gun 
fire. Just as soon as the gun fired a hollering took place. . . . I 
got out of the window, cracked the door and stood there about an hour. 
They came towards Winton. They came down the dirt road and went 
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up towards the highway. Yes, I know where Cofield is. They were 
going towards Cofield. Mr. Skidmore Nichols came to our house Satur- 
day afternoon. When he left our house he went back towards Mr. 
Terry's house, where he was found dead. There were two of the men." 
There was other evidence on the part of the State. 

I n  the main opinion is the following: "Whenever there is any evidence 
or when any inference can be fairly deduced therefrom tending to show 
a lower grade of murder, it is the duty of the trial judge, under appro- 
priate instructions, to submit that view to the jury." 

The defendant did not testify, but his plea mas "Kot guilty." The 
evidence, I think, on the part of the State showed that whoever did the 
killing, did it with premeditation and deliberation, and there was no evi- 
dence tending to show a lower degree. 

N. C. Code, 1935 (Michie), sec. 4200, is as follows: "A murder which 
shall be perpetrated by means of poison, lying in wait, imprisonment, 
starving, torture, or by any other kind of willful, deliberate, and pre- 
meditated killing, or which shall be committed in the perpetration or 
attempt to perpetrate any arson, rape, robbery, burglary, or other 
felony, shall be deemed to be murder in  the first degree and shall be 
punished with death. All other kinds of murder shall be deemed murder 
in the second degree, and shall be punished with imprisonment of not 
less than two nor more than thirty years in the State prison." 

Under the statute, the murder to be in the first degree must be n will- 
ful, deliberate, and premeditated killing, and this must be shown by the 
State beyond a reasonable doubt before i t  is justified in risking a verdict 
of guilty of murder in the first degree. 

All the authorities are to the effect: Premeditation means "thought 
of beforehand," for some length of time, however short;. Deliberation 
means a preconceived intent to kill, executed in cold blood, in further- 
ance of a fixed design to gratify a feeling of revenge or to accomplish 
some unlawful purpose, and not uxder the influence of a riolent passion 
suddenly aroused by some lawful or just cause or legal provocation. 
And before conviction for murder in the first degree can be had, the 
State must show that the prisoner has formed, prior to the killing, with 
deliberations and premeditations, s purpose to kill deceased. Where a 
ronspiracy is formed and murder is committed by one of the conspirators 
in the attempt to perpetrate the crime, each conspirator is guilty of 
murder in the first degree. Murder in the second degree is the unlawful 
killing of a human being with malice, but without el.ements of pre- 
meditation and deliberation. 

I n  8. v. Spiuey, 151 N. C., 676 (GSG), is the following: "It  becomes 
the duty of the trial judge to detzruine, in the first instance, if there is 
PC? evidence or if any infeitnc? c ~ i i ;  Ls fairly deduced therefrom tend- 
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ing to prove one of the lower grades of murder. This  does not mean any 
fanciful inference tending to prove one of the lower grades of murder;  
but, considering the evidence 'in the best light' for the prisoner, can the 
inference of murder i n  the second degree or manslaughter be fairly 
deduced therefrom." S. v. Xewsome,  195 X. C., 552, is to the same 
effect. 

I have set forth the evidence copioiisly, as I can see no evidence and 
cannot see nriy inference that  can be fairly deduced therefrom tending to 
prove a lower grade of murder. 

(1)  H o w  was  the deceased shot? With a shotgun. There were no 
scars on the dead man, Skidmore Nichols, "except where the load carried 
his skull clean off." The  load "entered in  the back and took the whole 
top of i t  off clean. . . . H e  mas shot from a lower angle, . . . 
blood and pieces of flesh, brains and par t  of the hair were blown up in 
the ceiling of the room." "The back part  of his head was shot off." 
K o  "sign or marks of violence on the body of the deceased, besides the 
shot in the head." James H. Mitchell testified : "Shots ranged upwards 
and struck the ceiling." 

( 2 )  W h o  did the shooting? Defendant told the sheriff that  "Joseph 
Terry told him he was going out and kill Skidmore Nichols. H e  went 
with him and Terry again told him, "He was going to kill old man 
Skidmore Nichols." They stopped in front of the house. "Terry went 
around the house and in a few minutes he heard a gun fire and in a few 
more minutes he saw Terry  come out and Terry said, 'Old man Skid- 
more Nichols is out of the way.' " Joseph Terry  said that defendant 
told him, "I expect Skidmore Nichols is a t  your house dead, but if you 
tell i t  I will get you before the sheriff gets me." "He told me he killed 
Skidmore Kichols. H e  said, 'Old man Kichols threw up his hands and 
said, ''Mr. Perry, please don't kill me, please don't." ' " 

( 3 )  Threats  made:  1. H e  (defendant) told Jeffrey Brown when he 
was on the county farm that  the sheriff had caught h im in  bed with 
Sic.holk7 n i f c  a11t1 after lie left tli:. fa rm "he was going to kill Skidmore 
for causing all this trouble'." 2. Odelia Terry testified that as Skidmore 
Nichols passed by the house of hfalissa Nichols, wife of Skidmore 
Nichols, defendant mas there and said "he was going to  kill him," called 
him a "damn rascal or scoundrel." 3. J. E. Brady testified that  de- 
fendant said "he didn't feel he would eyer die satisfied if he couldn't 
run  his arm down Skidmore Nichols' throat and pull his heart out of 
him." 4. Charles Terry testified before defendant was tried and sent to 
the roads he  said that  "he Ivas going to  kill the s- of a b- if he 
ever got free." 

I n  the S e w s o m e  case, supra (p. 559), the defendant told Dr.  Linville : 
"I asked hini what caused him to do this, and he said, 'I don't know.' 
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I asked him if he cut the gir l  immediately after he came u p  with her. 
H e  said he did not;  that  he seized her around the waist, and she fought 
him off and ran  from him. H e  said that  he cut her after he caught u p  
with he r ;  that  he cut her because she said she was going to tell her 
father." As I understand the main opinion in that  case, this was some 
evidence on the question of murder in the second degree. I n  that case 
the Court said (p.  564) : "Deliberation and premeditation, if relied 
upon by the State, as  constituting the homicide murder in  the first 
degree, under the statute, must always be proved by the evidence, beyond 
a reasouable doubt. I n  such case, under the statute as construed by 
this Court, it  is for the jury and not the judge to find the fact of delib- 
eratiou and premeditation, from the evidence, and beyond a reasonable 
doubt. Premeditation and deliberation are always matters of fact to 
be deterniined by the jury, and not matters of law to be determined by 
the judge." 

111 the present case, if the defendant did the killing or aided and 
abetted or conspired with Joseph Terry to do the killing, i n  either 
aspect he xould be guilty on the evidence in this case of murder 111 the 
first degree. The jury found that  defendaiit did the killing with pre- 
meditatioil and deliberation. The  court below charged the jury clearly 
and correctly on the law applicable to the facts. On ihe evidence, if 
defendant killed or aided or conspired in the killing, it  n-as murder i n  
the first degree. The  eridence v a s  not circumstantial, but direct, that  
the deceased x a s  shot in the back of the head and his skull shot off. 
H e  Tvas shot from a lower angle and blood, flesh, brains, and parts of 
his hair  were blown to the ceiling of the room, and the cry went up  from 
the dead mail, when he threw up his hands: '(Mr. Per-y,  please don't 
kill mt., please don't." 

The record discloses a horrible crime, for nhich the jury has convicted 
defendant of murder in the first degree, and I can see no error i n  the 
record. Defendant took deceased's wife and was convic,ed and impris- 
oned for the crime. He  made threat after threat that  he was going to 
kill deceased, aiid did kill him-sliootilig him from behind-taking the 
top of his head off; or co~ispired with or aided and abetted Joseph Terry 
in  killung him in the manner before described. H e  was found the day 
after the night of the killing lying on his bed in his honle in  his bloody 
clothes, bits of flesh and pieces of hair  on the apron of his overalls-his 
paramour, deceased's wife, was with him on the bed. 

The eridence is to the effect that he filled up  on n l h k e y  before the 
foul deed was done. 
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J. W. TESENEER AKD WIFE, Jf. J .  TESENEER, v. HENRIETTA MILLS 
COMPANY. 

(Filed 18 Jlarch, 1936.) 

I .  Trial D a-Upon motion t o  nonsuit, a l l  t h e  evidence must  be consid- 
ered in  light most favorable t o  plaintiff. 

Upon a motion as of nonsuit, all the evidence \T hich makes for plaintiff's 
claim or tends to support his cause of action is to be considered in its 
most favorable light for plaintiff, and he is entitled t? every reasonable 
~ntendment thereon and elery ~r~asonable inference therefrom, and only 
t l ~ e  eJ ldence favorable to plamtift' J\ 111 be considered. C. S . 567. 

2. Limitation of Actions A c-Action f o r  trespass based on  damage t o  
land from ponded water  held not  barred by three-year statute. 

The evidence farorable to plaintiffs tended to show that  defendant's dam 
had been erected for over tnenty years, that defendant had periodically 
opened the flood gates and cleaned the pond, that for several years prior 
to the institution of the actlon defendant had not so cleaned the pond, 
and that the bed of the stream had gradually built up, and that after 
heavy rains the na te r  was ponded on plaintiffs' land and deposited sand 
thereon until a t  the time of institution of the action the sand n a s  over 
t v o  feet in depth, rendering i t  unfit for cultivation, but that the land had 
not been substantially damaged or rendered unfit for cultivation except 
during the two years prior to the institution of the action. Held: Whether 
the action was barred by the thee-year  statute of limitations was prop- 
erly submitted to the jury upon the evidence under instructions that if all 
the damaqe was caused by a urongful act committed more than three 
years before the institution of the action, the action was barred, and that 
recorery of a11 damage inflictecl more than three years prior to the institu- 
tion of the action was barred, and the jury's finding from the evidence 
that the action was not b a r e d  iz nplielcl c'. S . 441 ( 3 ) .  

3. Waters  and Water  Courses C b-Evidence held for  jury on question of 
damage to land from defendant's nrongful  operation of dam. 

Plaintlfis' evldence tended to chon that clefendant had periodically 
o ~ e n e d  the flood gates of its dam and cleaned the pond for many )ears  
prior to the institution of the action, and that plaintift's' land during this 
time had not been substantially damaged, but that for several years prior 
to the institution of the action defendant had not cleaned the pond 
because of the scarcity of nater .  that the bed of the stream had grad- 
ually filled up so that any heavy rain caused the \\ ater to o~erflow plnin- 
tiffs' land and deposit sand thereon, iendering the land ~ncapablc of 
cultivation, and that the sand was deposited by reason of the ponding of 
still na te r  thereon, and the failure to clean out the sand from the stream 
bed above the dam Held:  The evidence n a s  sufficient to be submitted 
to the jury on the issue of defendant's negligent operation of the dam and 
damage resulting therefrom. 

4. Damages H +Admission of evidence of value of land prior to  period 
for  which damages a r e  sought held not  error  under  t h e  facts. 

Plaintiffs instituted this action to recover damages to their land for the 
three years prior to the institution of the suit, the injury to the land result- 
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ing from defendant's wrongful act causing sand to be deposited thereon by 
ponded water. Plaintiffs were allowed to introduce evidence of the value 
of the land prior to the three years in controversy. Held: The admission 
of the testimony cannot be held for reversible error, since a certain lati- 
tude must be allowed in the introduction of evidence bearing on the 
question of damage, and since it  appears that defendant introduced testi- 
mony of the value of the land prior to the three-year period in conflict 
with plaintiff's evidence. 

5.  Evidence K &Admission of opinion testimony t h a t  defendant's dam 
caused s tream t o  deposit sand on  plaintiffs' land held not  error. 

l'he male plaintiff was allowed to testify to the sect that defendant's 
dam caused large quantities of sand to be deposited on p aintiffs' laud by 
ponding water thereon. Plaintiffs' expert witness testified to the same 
effect without objection, a s  did other nonexpert witnesses for plaintiffs. 
Held: An exception to the admission of plaintiff's testimony cannot be 
sustained, the testimony being of a common condition not capable of being 
made palpable to the jury and being based upon plaintiff's observations 
mode a t  the time. 

6. Appeal and  E r r o r  J e- 
Ordinarily, an exception to the admission of inco~.petent  evidence 

cannot be sustained when it  appears that testimony of like import was 
theretofore and thereafter admitted without: objection. 

7. Trial P d- 
Where defendant does not object to issues tendered by plaintiff or tender 

other issues, his esception to the issues ordiuarily will not be considered 
on appeal. 

8. Trial E g- 
l'he court's charge to the jury will be construed contextilally as  a whole. 

9. Eastkments A e--Where permanent damage is awarded for  injury t o  
land, defendant is entitled t o  a n  easement therein. 

Where permanent damages are  allowed for damage resulting to plain- 
tiffs' land from defendant's ponding of water thereon, the judgment should 
grant defendant, its successors and assigns. an easement to pond water 
on the land in controversy. 

APPEAL by defendant f r o m  Harding, J., and  a jury, a t  Regular  Sep-  
tember Term,  1935, of R~THERFORD. KO error. 

T h i s  was a civil action, instituted by  plaintiffs against  the defendant, 
to  recover damages to  land alleged to be the result of the negligent con- 
struction and  operation of the power d a m  below the land  owned by 
plaintiffs. 

T h e  plaintiffs allege, i n  p a r t :  
"Tha t  t h e  construction of the  said d a m  has  caused the  bed of the said 

river to gradual ly fill u p  over a period of several yeam wi th  silt and  
sand and  debris several feet deep, and  has  caused the  bed of the said 
s t ream f o r  several miles above the said d a m  to be several feet higher  t h a n  
it was or iginal ly;  tha t  included i n  t h e  plaintiffs' t r ac t  of l and  herein- 
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above described are about 20 acres of river bottom land lying on the west 
side of said river and on both sides of said creek or branch ; and that up 
until the last few years the said bottom land was in a high state of culti- 
vation and was extremely fertile bottom land for the production of corn 
and other crops, had level surface and rich soil, and was free from de- 
posit of silt and sand. . . . 

"That during the past few years the defendant, on account of the 
unusual and abnormal dry  summers, has  failed and refused to operate 
the said dam properly in that  the defendant has not opened the gates 
of the said dam and has not drawn therefrom the water, silt, and sand 
as frequently as  formerly and as necessary, but has allowed the gates to 
be closed for months a t  a time in order to preserve water power. 

"That solely by reason of the construction of said dam and the addi- 
tion thereto in height as aforesaid mentioned and the negligent and care- 
less operation of said dam in not having the pond properly and fre- 
quently 'drawned,' which said operation has continued until present time, 
the bed of the said river and branch has filled with dead sand and silt 
and other debris, and has caused the bed to rise several feet higher than 
originally, and as a result thereof the said river and branch have practi- 
cally no banks whatever, and that  whenever any little rain or freshet 
occurs the river and branch spread its water, silt, and sand all over the 
bottom land of the plaintiffs; and further, that  the sald lands during the 
past two and three years have been visited and covered and filled with 
water and sand to such an extent that  the said lands are now entirely 
useless and worthless for cultivation, and that  by reason of the accumu- 
lation of sand several feet thereon said lands are also unfit for pasture, 
or ally purpose. . . . 

"That the aforesaid acts of negligence and ~ i rongfu l  coilduct on part  
of defendant have gradually increased the damages to said bottom land 
so that for the past two years or more the plaintiffs7 bottom lards have 
not been fit to cu l t i~a t e ,  or even use for pasture; that  prior to com- 
mencement of mju ry  to plaintiffs' lands 40 to 50 bushels of corn could 
be easily and profitably produced; that plaintifis have not only lost use 
and yields from bottom lands during the past few years, but that  said 
lands are permancntly unfit for either cultivation or pasture, and that  
since the bed of said river and stream is gradually rising and thus in- 
creasing the deposit of water, sand, and silt, the damages to plaintiffs' 
fa rm and bottom land are becoming more and worse and greater each 
year, and have been getting worse each year for past few years." 

The defendant denied the material allegations of the complaint, and 
as a further defense says: "That the dam referred to in plaintiffs' com- 
plaint M-as construrted more than thirty-five (35) years ago, and has 
been operated since that  time by the defendant corporation. That  the 
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operation of said dam has been proper, and the same ha3 been operated 
in such a manner as not to cause any damage to the plaintiffs' property 
or any other property. That if any damage has been occasioned by the 
construction and operation of said dam, that the said camage accrued 
many years ago; and this defendant pleads the twenty-year statute, the 
ten-year statute, the seven-year statute, and the three;year statute of 
limitations as a complete bar of plaintiffs' right to I-ecover in this 
action." 

The issues submitted to the jury and their answers xhereto were as 
follows : 

"1. -Ire the plaintiffs the owners of the land described in the com- 
plaint, as alleged? Ans.: 'Yes.' (By consent.) 

"2. Has the defendant, in the operation and control of its dam, wrong- 
fully flooded the lands of the plaintiffs, as alleged in the complaint? 
Ans.: 'Yes.' 

"3. I s  the plaintiffs' cause of action barred by the statute of limita- 
tions, as alleged in the answer? Ans. : 'No.' 

"4. What damage, if any, are plaintiffs entitled to recover? A m :  
'One thousand dollars ($1,000) .' " 

The court below rendered judgment on the verdict. The defendant 
excepted and assigned error to the judgment as signed, and also made 
numerous other exceptions and assignments of error and appealed to the 
Supreme Court. The material ones and necessary facts will be set forth 
in the opinion. 

Wade  B. Matheny for plaintiff. 
Stover P. Dzlnagan, Robt. G. XcRorie, and Clyde R .  Hoey for de- 

fendant. 

CLARI~SOS, J. The first question : Should plaintiffs be nonsuited? 
We think not. 

At the close of plaintiffs' evidence and at  the close of all the evidence 
the defendant in the court below made motions fur judgment as of non- 
suit. C. S., 567. The court below overruled these motions, and in this 
we can see no error. 

Upon a motion as of nonsuit all the evidence which makes for plain- 
tiff's claim or tends to support his cause of action is to be considered in  
its most favorable light for plaintiff, and he is entitled t2 every reason- 
able intendment thereon and every reasonable inference therefrom. 

The competent evidence on the part of plaintiffs sustained the allega- 
tions of the complaint, that about 20 acres of plaintiffs' land was dam- 
aged by the negligent construction and operation of defendant's power 
dam-about one mile and a quarter below plaintiffs' land. The defend- 
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ant, having pleaded certain statutes of limitations, the court below lim- 
ited the question of wrong to three years. The suit having been com- 
menced on 15 December, 1934, the wrong v-as limited to three years from 
15 December, 1931. We think from the facts and circumstances of thls 
case that  the court below was correct. 

The defendant's evidence was contrary to that  of plaintiffs, hut under 
the rule in  this jurisdiction we can only consider plaintiffs7 evidence. 

About 1893 the defendant built a dam across Second French Broad 
Rirer ,  a t  Caroleen. I n  1918, the plaintiffs purchased 57.48 acres of 
land about one and one-fourth miles above the defendant's dam, paying 
therefor $50.00 an acre. Plaintiff J. W. Teseneer testified in pa r t :  
"When I moved there in 1918 the banks on the river were about 6 feet 
deep, and now the banks around the bottom land are  something like two 
feet deep, or a little more. The  bottom land is in t ~ r o  tracts, and is 
about a quarter of a mile from the lower tract to the upper tract. When 
the darn is full the pond water would stand on the bottom land. . . . 
The river did not throw out any sand to do any damage up to about six 
years ago. . . . I did not plant anything on the bottom land this 
year, as I made nothing last year. At  the present time the land is  met, 
the part  that  does not have dead sand on it. About four or five feet of 
dead sand on i t  now. I t  is all lerel land. Some of i t  in places is 
deeper than others. I t  is so deep that  it mould not make anything. I 
am satisfied the average depth on the lower bottom is two feet and six 
feet on upper bottom." . . . 

F o r  seven consecutive years after plaintiff purchased the tract of 
land in controversy he raised 10 to 50 bushels of corn to the acre. H e  
testified fur ther :  "The land is not fit for cultivation now. I nerer 
planted anything this year. I let the cows run over it for pasture. 
Planted about two acres in wire grass about four years ago, but it ~ o n ' t  
grow. Neither corn nor any other kind of crop will grow in the sand 
now.,, 

There was other evidence on the part  of plaintiffs corroborating his 
testimony. The plaintiffs' expert witness, H. H. Stribling, ail engineer 
and surreyer, testified, i n  pa r t :  "Assuming 100 to be the height of the 
flash board on the dam ( in  order to keep all other measures applicable 
to loo ) ,  the back water with no spilling extends to Teseneer's lower tract, 
which is absolute dead water-no spilling at one arid quarter miles. 
There is a fall of about t u o  feet from the upper to the loner tract. 
. . . I examined the surface of the bottom land in question. I t  is 
irregular, cut u p  with sluices; varies in height from one to six feet. At  
the peak it is ten feet above the spillway, that is all sand. . . . T h e  
bank is practically as high as ever, but zt is sand and not soil. I would 
say the sand is 4 feet deep,  most o f  the way, caused b y  water and flood- 
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stilling the flood water-stilling of the flood water due to the lecel of the 
flash board o n  the dam. The level from that  point and each succeeding 
point is still in comparison with the middle of the stream, and it is held 
there long enough to deposit sand. I n  a country which i!3 not all cleared 
i t  would take quite a long time after the completion of the dam for the 
sand to be backed up. I have known sometimes it takes ten to fifteen 
years for a dam to  back water on owner's field. The sand is in suspen- 
sion, carried like a vehicle, and has got to be dropped. Whenever i t  is 
still i t  will be dropped, if i t  can't run  off. I t  does that  in case of a pond 
and the river itself as far  u p  as the back water-as the flash board affects 
the gradient-back water on top of that-it is still beyond what nature 
intended. Nature  mould carry i t  to a flat place, where i t  would be 
deposited. I f  the d a m  had never been u p  there and th,? water got out 
over the bot tom land, the w a f e r  would r u n  o f f ,  carrying this  suspended 
sand, as fast as nature allows." 

J. A. Peeler, a witness for plaintiffs, testified, i n  pa r t :  "I could not 
say when most of the sand was put  there. I t  has been getting on there 
for several years. I would say some five or six years ago before a n y  
real damage. There is a portion of i t  covered with san l .  The land I 
worked I stuck a stick ill lt, arid said is deep, that  u a s  just before last 
court. I t  would be hard to tell what the average depth of the sand is 
unless a man measured it. I would say anywhere f rom two to t u o  and 
a hal f  feet.  S o m e  places as deep as a man's h ~ p .  Q. Do you know 
what put that  sand there? Ans.: Caused from slow water of Caroleen 
dam, I would say. . . . I am a farmer. I would not want to plant 
a crop on i t  for myself." 

B. A.  Stalnaker, a witness for plaintiffs, testified, in p a r t :  "I went to 
Caroleen to work in  1917, as chief engineer and electrician. There  were 
no  flash boards o n  the d a m  w h e n  I went there 1 February,  1917. I put 
t h e m  on, I th ink ,  about Apr i l ,  1917, w i t h  the superintendent's permis- 
sion, in order to make  the water last longer. The height of the boards 
did not run  even, but were between two and three feet. . . . At that  
time there were four flood gates in  operation, and one over near the 
west bank that  had been out of commission a long time and was not  
operated. T h e  flood gates are three feet b y  five, and the purpose is  to  
draw open the pond and keep it clean. I worked there eight years. 
. . . I drew the pond pretty often, usually after I got the gates fixed. 
I drew i t  every other Saturday in  order to clean the pond and get out 
mud that  would bank up around there, and to make it hold more water. 
There was plenty of sand there when I first drew the p m d .  Right in 
the channel there was about 20 feet of mud in some places. I cut out 
about 20 feet. The pond got more shallow as i t  went to the land. . . . 
I n  the summer time I usually opened the flood gates every two weeks, 
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every other Saturday. We had an ice plant and did not want to cripple 
i t  every week, just every other week." 

We think the evidence, direct and circumstantial, as to the damage 
for the three years, from 15 December, 1931, sufficient to be submitted 
to the jury. 

The court below charged the jury, to which there was no exception, as 
follon s : "The plaiiitiffs are not asking for any permanent damage cre- 
ated to that property prior to three years before 15  December, 1931. 
This action was brought and the date of the summons issued is 15  De- 
cember, 1934. Three years prior from that date, by mathematical calcu- 
lation, is  15  December, 1931. The statute of limitation would bar the 
plaintiffs' right of action lf you shall find that  the wrongful mainte- 
liance of the dam, which caused the damage, was done prior to 15 Decem- 
ber, 1931. I f  you shall find that  the wrongful maintenance and opera- 
tion of the dam caused the damage to plairitilfs' land, you will answer 
this issue 'Yes.' But  the court charges you, that  ~f that nrongful  act 
was done prior to 15  December, 1931, which caused or has produced all 
of the damage and injury to the plaintiff, then his cause of action is 
barred by the statute of limitation.'' 

This  matter has been so recently considered in Lzghtner V .  Raleigh, 
206 S. C., 496, that  we do not thlnk i t  necessary again to consider the 
aspect on the question of the statute of limitations in cases as to dam- 
ages resulting from acts continuing, recurring, or intermittent. N. C. 
Code, 1935 (hlichie), sec. 441 (3) .  The  defendant's evidence was in 
sharp conflict to that  of plaintiffs, but the matter was for the jury to 
determine. 

The defendant in its second cluestion asks: "Did the lower court err  
in permittmg plaintiffs to offer evidence relating to damages sustained 
to plailltiffs' property and the value of the same prior to 15 December, 
1931?" W e  think not, from the facts and circumstances of this case. 

I n  Xyers v. Charlotte, 146 N. C., 245 (248), i t  is said:  "The ~ a l u e  of 
land is largely a matter of opinion, derived from a variety of circurn- 
stances, and, when it is agricultural land, one of the most important is 
the yield of crops therefrom. That  is a matter upon which farmers ac- 
quainted with the land, or who have examined it, can express an opinion 
mow or  lob> :mnrately. Tlus o l ) i ~ ~ i o n  is subjcct to the test of cross- 
examination, and the weight to be given i t  is  a matter for the jury. 
This matter has been recently fully discussed. C r e ~ g k t o n  c. Water 
Commissiorre~s, 143 N. C., 171; Crown v. Poujer Co., 140 x. C., 341." 
Powell v. R, R., 178 N. C., 243 (248). 

I n  Rouse 2'. Kinsfon, 188 S. C., 1 (13),  we find: '(The evidence bear- 
ing on the question of compensation naturally takes a wide r a n g e t h e  
surrounding circumstances and facts. From the record both sides were 
allowed latitude." 
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The court below allowed defendant latitude-Coffey Hollifield, witness 
for defendant, testified, i n  p a r t :  "I have been on this bottom various 
times during the past twenty-five years. I don't think this land has been 
damaged in the last eight or ten years. I n  my opinion, the island was 
worth $50.00 an acre eight or ten gears ago. I n  my opinion, the value 
now is  $50.00 an  acre. . . . I am somewhat familiar with the other 
streams, have had experience farming on Puzzle Creek. There is no 
dam on that  stream. Puzzle Creek has been filling up with sand. I t  
has three or four feet now where formerly didn't have any. I know 
the conditions of other streams about filling up. I n  my estimation there 
is  not a stream in Rutherford County but what has filled u p  in the last 
few years." There was other evidence to like effect on the part of 
defendant. 

The de fe i ida~~ t  cites 27 R. C. L., p. 1103, nliich is as follows: '(The 
rule is well settled that the owner of a dam inust use reasonable care 
m d  skill in so constructilig. and mai~itailiing it that it nil1 not be tlie 
mcans of injuriug another, kitlier above or bcLlow, by thrcwilig tlie water 
back, or being incapable of resisting i t  in times of usual, ordinary, and 
expected floods, but his liability extends no further, and he is not held 
responsible for inevitable accidents, or for injuries occasioned by extraor- 
clilrary freshets, which could not be anticipated or g u u d e d  agail~st." 
We think, u d e r  the above principle of the law, there was sufficient eri- 
dence in  this case to be submitted to a jury. 

The third question: "Did the lower court err i n  permitting plain- 
tiffs' witnesses to testify as to the cause of dainage a l l egd  to have bee11 
sustained to plaintiffs' property ?" I f  error, it  was waived. 

Plaintiff testified, in pa r t :  "Q, Mr. Teseneer, what caused that  water 
to be ponded up on your bottom land?  Ans.: That  darr was the cause 
of the-water being backed up on the bottom. There is 'no other dam or 
construction between the Caroleen dam and the bottom. land. Q. Go 
ahead and tell the court and jury what i t  was that  put the sand out on 
the bottom land, if you know. Ans. : The dam mas the cause on account 
of backing the water so the water would not drain out." To the a b o ~ e  
questions defendant excepted and assigned error. They cannot be sus- 
tained. 

It is true the geueral rule is that the opinion of n-itl~esses is uot coili- 
petent evidence, but, as stated ill Briff 1 % .  R. R., 148 I\'. C., 37 (41) 
(quotiug 5 Eucyc. Er., 654) )  there is m l l  recognized e:iceptioil to the 
rule, and "I t  includes the evidence of common observers, testifying the 
results of tlicir obse rmt io~~s  made at the time ill renard to comnion - 
appearances, facts, a d  conditions which cam~ot  be reproduced and made 
palpable to a jury." The testimony did 11ot imade  the p r o ~ i n c e  of the 
jury. Xarshall 1 % .  I'd. C'o., 181 X. C., 294; Hicks c. Lore, 201 S. C., 
7 7 3 ;  Xorris v. Lambeth, 203 N .  C., 695. 
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TESEXEER 2). MILLS C O .  

The plaintiffs' expert witness, Stribling, testified, unobjected to, sub- 
stantially n h a t  plaintiff testified to as above set forth. Many of plain- 
tiffs' nitnesses testified to the same effect, unobjected to by defendant. 
For  example. E. T.  Randall testified: ('Caroleen dam has caused the 
na ter  to be ponded u p  to the l o m r  tract. The  water has thrown sand 
out of the river and deposited it on that  bottom land." Vance Prlce 
testified: "The dam causes the na ter  to pond up. There is nothing 
between the dam and this loner trac3t to obstruct the river.'' 

I n  Slleltcin 1,. 12. R., 193 N. C., 670 (Gi4), i t  is said: "It is thor- 
oughly established in  this State that  if incompetent evidence is  admitted 
orer objectio~t, but the same evidence has theretofore or thereafter been 
given in other parts  of the examination without objectton, the benefit of 
tlie exception is ordinarily lost." Ingle c .  Green, 206 S .  C., 116 (121) .  

The fourth question: "Did the l o ~ e r  court properly charge the jury 
and submit proper issues in the case?" We think so. The issues ten- 
dered nere  not objected to by defendant, nor did defendant submit other 
issues. 

I n  tlie case of Greene v. Eechtel, 193 X. C., 94 (99),  this Court said:  
"If the defendant did not consider the issues submitted by the court 
proper or relevant, i t  was his duty to tender other issues, and, having 
failed to do so, he cannot now complain." 

R e  have examined the charge of the court below carefully-it con- 
tains 20 pages. Taking same as a whole, and not disconnectedly, we 
think the able and learned judge in the court below charged the law 
applicable to the facts and gave fairly the contentions of both litigants. 

The record discloses that  the defcndant, by its attorney, made its 
motion that the court allow and permit the jury to ~ i e m  and visit the 
said bottom land and the defendant's dam before arriving at a decision. 
Plaintiffs' attorney did not object to the motion, but consented thereto. 
Thu\,  it 11 ns agreed by p l a l i ~ t i f l ~  :!11i1 tlefcntlant that at tlw c o l i c l u ~ ~ o l ~  
of the judge's charge to the jury, that  the jury should go out and view 

the location of the Teseneer land and the Caroleen dam. This was done 
by the jury before they rendered their verdict. 

The  fifth question is not material and has already been considered 
under other questions. We see no prejudicial or reI ersible error in the 
exceptions and assignments of error made by defendant. 

The  sixth question: "Is the judgment in proper form to settle the 
cont ro~ersy  hetneen the parties 17' V e  think not. The judgment must 
be modified. 

The case mas tried on the theory of permanent damage and the court 
below charged, uuobjected to :  "Now, the court charges you that if you 
find that  this defendant has committed a wrongful act in that it has 
failed to exercise due care in the maintenance and operation of its dam, 
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and that such failure i s  the proximate cause of flooding plaintiffs' land, 
and that that failure took place on 15 December, 1931, Dr any time since 
then, the plaintiffs would be entitled to recover the difference between 
the reasonable market value at  the time of the injury--time the injury 
took place-and the reasonable market value a t  this time. Q. (By 
juror) : Are we to consider permanent damage, if any we find, after 
this da te?  The court: Of course, gentlemen, this is a permanent dam- 
age, but you have got to measure it by something, and the measurement 
is the difference between the reasonable market-ralue at  this time and 
the market value on 15 December, 1931. Or, put it another way: The 
difference between the reasonable market value of the .and if the water 
was not on i t  15 December, 1931. You ascertain what that value was a t  
that time, and then the difference between the value of i t  at  that time 
and the value of i t  at  this time. That  is the damage. and that measure " ,  
of damage mill include all damages." The judgment must be modified 
so as to give and grant the defendant, its successors and assigns, an  
easement to back water on the 20 acres of plaintiffs' land damaged by 
defendant, as found by the jury. 

For  the reasons given, the judgment is modified. There is no error 
in the trial. 

N o  error. 

STATE O F  SOIITH CAROLISA, ES REL. -1. A.  F. SEA'A'ELL, ATTORSET- 
G E N E R A L  OF THE STATE OF NORTH CAROLISA, ES REL. ZEIl 5'. NETTLES AS 

Sor ICITOR OF THE SISETEESTH JUDICIAL D~STRICT, v. CAROLINA RIOTOR 
CI.UD, IXC., ASD AJIERICAN AUTOhfOBILE BSSOCIATION. 

(Filed 18 March, 1936.) 

1.  Attorney and Client A b C .  S., 199 ( a ) ,  prohibiting the practice of law 
except by members of the bar, is constitutional and valid. 

C. S.. 190 ( a ) ,  providing that only those admitted and licensed to prac- 
tice ns xttorneys at law may appear as attorney in any action, escept 
appearance hy n party ilz propria persoiza, give legal advice for a fee or 
any compcnsation, or prepare legal documents, or hold themselves out as 
con~petent to give legal advice or furnish legal services:, is constitutional 
and valid, the right to practice law being subject to legislative regulation 
within constitutional restrictions and limitations, and the statute not 
being in contravention of any provision of the State or Federal Constitu- 
tions. 

2. Attorney and Client A a- 
The right to practice law is personal and may not be esercised by a 

corporation either directly or indirectly by employing lawyers to practice 
for it. 
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3. S a m c S a t u r e  and scope of practice of law in general. 
The practice of law is not limited to the conduct of cases in court, but 

embraces, in its general sense, legal adrice and counsel and the prcpara- 
tion of legal documents and contracts by which legal rights are secured, 
although such matter may or may not be pending in court. 

4. Attorney and Client X &Decree enjoining defendant corporation from 
continuing practice of lam held correct upon facts found. 

The trial court found, upon supporting evidence, that defendant corpo- 
rations, as  a part of their services to their members rendered in considera- 
tion of the payment of annual dues, were engaged in giving legal advice, in 
employing attorneys for members in certain instances to collect damages 
out of court, in allowing lay members of the incorporated club to write 
letters on club stationery to persons invol~ed in accidents with members 
of the club advising, a t  least indirectly, that such persons mere liable in 
damages in  law for negligence in causing such accidents, and in drawing 
up receipts stating that a certain sum was received a s  settlement of such 
damages when collections were made as a result of such letters. Held: 
The findings support the conclusion of law that defendants were engaged 
in the practice of lam in violation of C. S., 199 ( a ) ,  and judgment upon 
the findings that defendants be perpetually enjoined from performing such 
acts is affirmed on appeal. 

5. Appeal and Error J c- 
Findings of fact by the court under agreement of the parties are  con- 

clusive on appeal when based upon competent evidence. 

&TEAL by defendants f r o m  Oglesby, J., a t  September Term,  1935, of 
BUNCOMBE. -Mrmed.  

T h i s  was  a n  action, instituted by Zeb T. Nettles, solicitor of the  
Kineteenth Jud ic ia l  District,  to  restrain defendants f r o m  doing cer tain 
acts i n  violation of C. S., sec. 199 ( a ) ,  brought upon application of 
certain members of the bar  and  of t h e  J u n i o r  B a r  Association of B u n -  
conlbe County, under  authori ty  of section 199 ( d ) .  Later ,  on motion, 
the S t a t e  e x  rek. A. A. F. Seawell, Attorney-General, mas made  p a r t y  
plaintiff. 

T h e  allegations i n  the  complaint a r e  substantially these : 
T h a t  the  defendant Carol ina Motor  Club, Inc. ,  is  a N o r t h  Carolina 

corporation, with branch office i n  Xsheville, N. C., and defendant 
.Imcrican Automobile Association i s  a corporation authorized t o  do 
business i n  N o r t h  Carolina, n i t h  hranch offices operated through i ts  
codefendant, Carolina X o t o r  Club, l n c . ;  that  the  defendants, by word. 
sign, letter, or other advertising, hold themselves out as  competent to 
g i r e  legal advice, to prepare legal documents and, in  consideration of a 
payment  of regular annua l  dues, a r e  engaged i n  advising or  counselling 
i n  law, act ing as  attorneys or  counsellors a t  law, and i n  furnishing the 
serrices of l auyers  without license so to  d o ;  t h a t  defendants i n  their  
advertisements hold themselves out  and a r e  engaged i n  furnishing t h e  
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services of lawyers to assist persons in  the collection 0.: damages out of 
court, furnishing legal advice with respect to the ownership, operation, 
or registration of motor vehicles, the furnishing of attorneys for private 
prosecution of criminal actions, furnishing counsel and attorneys at  law 
to defend persons charged with criminal offenses: that  defendants circu- - 
late and distribute maps on which are printed advertisements by which 
defendants hold themselves out as furnishing services of attorneys; that 
by advertisement through the Carolina Motor Sews  defendants hold 
themselves out ns furnishing attorneys retained by them to represent 
persons in need of legal advice and court action; that defendants adver- 
tise to hare  collected $71,780.42 through its legal department in civil 
damages; that defendants are and have been engaged in advising and 
counselling in law and furnishing the services of lawyers, and are so 
advertising. 

The plaintiff offered the following exhibits : 

Exhibit A :  "The Club, through its Legal Department will give 
a d ~ i c e  to members with respect to the ownership, the operation, or 
registration of members' cars. I n  addition, the Club will assist mem- 
bers in the collection of damages out of court. The Club does not, how- 
ever, furnish legal service in civil matters which involve litigation. I f ,  
in order to collect damages, court action is necessary, the member must 
pay for such services to the attorney of his or her choice. 

"111 (~r in i l i~al  cases iiir 011-ii~g members' cars in those courts where 
there is 110 regular prosecuting attorney, the Club will furnish an  attor- 
ney to prosecute such cases. The Club will also furnish counsel to 
defendant members charged with criminal offenses, provided said offenses 
do not grow out of illegal transportation of whiskey or the operation of 
a car ~vhile under the influence of intoxicating beverages." 

"Direct Benefits and General Services : 
"Legal advice regarding registration, ownership, and operation of 

autouiobiles and defense when member is being unjustly prosecuted." 

Exhibit B : "Legal Advice and Assistance." (Said words constitut- 
ing a caption to a picture of a judge on the bench, witk. attorney, plead- 
ing case for client.) 

"Legal Advice-Attorney Services assures members of advice in any 
case involving an automobile and defense in criminal actions accruing 
from operation of an  automobile. 

"Carolina A. A. A. Motor Club. Claim Service Department Endeav- 
ors to collect Damage for Members out of Court. Claim Service- 
$71,780.42 in Damage Claims Collected for Members. Carolina A. A. A. 
Motor Club. 6,150 Members Given Legal Advice by Club Attorneys. 
Legal Advice." 
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Exhibit C :  "14. A. A. Motor Club Attorneys in the Carolinas. 
"Herewith is a partial list of corresponding attorneys retained to 

represent Carolina Motor Club and A. A. A. Members in  emergency 
cases. Members should bear in mind that  these local attorneys should 
be consulted only in  case of emergency. A full report of any case de- 
manding legal advice should be filed promptly to club headquarters. 
I t  will then be handled by the Claim and Adjustment Department of the 
club, which may, in its discretion, turn  the case over to the proper cor- 
responding attorney." 

(Follows list of approximately one hundred [ loo]  Xorth Carolina 
attorneys, with addresses.) 

Defendants in their answer deny the material allegations of the com- 
plaint charging them with violating the statute, and deny they are 
engaged in the practice of law in  any respect. Defendants allege fur-  
ther that  these defendants, though incorporated, consist of groups of 
motorists banded together for their protection and for the advancement 
of the interest of motorists generally, both as to security and conrenience, 
and for the enactment of wise motor vehicle laws for the safety of the 
public; that  as incident to the service i t  renders, in return for the annual 
dues paid by its members, it  uses its good offices to facilitate the amicable 
adjustment of small claims growing out of operation of automobiles; 
that  i n  a few instances the club has employed counsel to attempt to settle 
property damage claims for its members, and has employed counsel to 
represent i ts  members when unjustly prosecuted. 

Affidavits of Coleman W. Roberts, president ; J. H. Monte, secretary ; 
and F rank  D. Miller were offered by defendants and those of W. C. 
Maness and A. 0. Mooneyham by plaintiffs. 

Upon the hearing it was stipulated and agreed by all parties that jury 
trial in this action be waived; that  the court should find the facts from 
the affidavits and pleadings, and render final judgment thereon. The 
findings of fact, conclusions of law, and judgment of the court below are 
as  follows : 

"2. That  the defendant American Automobile Association is a foreign - 
corporation or organization, but is represented in this State by i ts  co- 
defendant, the said Carolina Motor Club, Inc., its duly authorized agent, 
and that the defendant Carolina Motor Club, Inc., is a corporation 
organized and existing under and by virtue of the laws and statutes of 
this State. 

"3. That  the defendants are in  the business of rendering certain serv- 
ices to motorists who become members of said organization in considera- 
tion of the payment of certain membership fees and annual dues. 

"4. That  among the services so rendered in consideration of the pay- 
ment of said annual dues and fees, the defendant Carolina Motor Club, 
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Inc., and the defendant American Automobile Associ:ition, through its 
agent, Carolina Motor Club, Inc., maintain and hare  maintained what 
is known as a legal department and claim and adjustmtmt department of 
said club or clubs. 

"5. That  the foregoing legal service is partially explained by an  adver- 
tisement appearing in  the Carolina Motor Club News for February- 
March, 1935, a newspaper published by Carolinn Motor Club, Inc., pages 
1, 2, 3, and 4 thereof, being attached to the complaini of the plaintiff, 
and exhibited, filed, and placed in evidence in  this cause, and that said 
advertisement is in part as follo\vs: 

"'Herewith is a partial list of corresponding attorneys ret'lined to 
represent Carolina Motor Club, Inc., and American ~ u t o m o b i l e  Associa- 
tion members in emergency cases. Xembers should bear in  mind that 
these local attorneys should be consulted o d y  in cases of emergency. d 
full report of any case demanding local legal advice should be filed 
promptly at  headquarters. I t  will then be handled by the claim and 
adjustment department of the club, which may in  its discretion turn the 
case over to the proper attorneys.' 

"(Follows long list of attorneys located in various towns in S o r t h  
arid South Carolina.) 

"6. That said services are further explained by reference to adver- 
tisements published on maps issued by the defendant3 prior to April, 
1936, one of which maps is attached to the complaint, and filed in  evi- 
dence in this cause, which said advertisements state that  attorneys' serv- 
ices assure members of advice in  any case involving ail automobile and 
defense in  criminal actions accruing from operation of a n  automobile; 
that the claim service department endeavors to collect damages for mem- 
bers out of court, and that  $71,780.42 has been collected by this depart- 
ment for members, and that 6,150 members have been given legal advice 
by club attorneys. 

"7.  That  since April, 1935, said defendants have discontinued the 
advertising of legal-services, but did not discontinue the rendering of 
said service until the issuance of the temporary restraining order in  this 
cause. 

"8. That defendants' services to members in  criminal law consist, 
and has consisted, of employing counsel for private prosecution where 
the member desired a criminal action to be vigorously pushed against 
a nonmember motorist with whom he had had a collision, and in employ- 
ing counsel to defend said members where, i n  the opinion of the agent 
of the club, the member mas being 'unjustly prosecuted' or was not ad- 
mittedly guilty of driving under the influence of intoxicating liquor, and 
that these services were rendered to the members by attorneys employed, 
retained, and paid directly by the defendants, and that said members 
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were entitled to said service by virtue of the payment of dues and mem- 
bership fees to the defendants. 

"9. That  the services rendered in  connection with the cix-il practice 
of the l a x  by the defendants consists of giving legal advice, and the col- 
lection of damages out of court resulting from collision of motor vehicles; 
that  in part  this service was rendered by lay employees and agents of the 
club, and in part  by attorneys en~ployed, retained, and paid by the de- 
fendants, the method being in  the discretion of the agents and officers of 
the defendants. 

"10. That  the defendant Carolina Motor Club, Ine., admits in open 
court, through the affidavit filed in this cause by its secretary, J. H. 
Monte, that lay members of the club have written letters on the station- 
ery of the club to the other party involved in a collision, stating ill sub- 
stance that the member of the motor club was of the opinion that the 
property damage in question resulted from the negligent operation of the 
automobile by the other party involved to whom the letter was addressed, 
and requesting that  such party mail a check in a certain amount to 
cover the damage occasioned, and that  if necessary the defendant would 
nr i te  follow-up letters; and the court further finds as a fact that, in t l ~ i s  
eonnwtion, Mr. F rank  D. Miller, manager of the Asheville office of the 
Carolina I lotor Club, Inc., stated in  open court that  if these letters were 
successful and a cheek was received i t  was the practice to draw up a 
receipt stating merely that  a certain sum had been received as settle- 
ment of the damages caused to the car of the club member; and the 
court further finds as a fact that, in the writing of said letters in the 
manner hereillabove set out, the defendants were expressing and giving 
an opinion, at least indirectly, by adopting or confirming the opinion of 
the club member as to negligence as a matter of law on the part  of the 
claimee, and as to the proper amount of damages involved in a case of 
tort liability. 

('11. The  court further finds that  both the defendants admit in para- 
graph 5 of their further answer and defense filed in  this cause that a t  
least in a few instances the defendants have employed attorneys to per- 
form this 'claim and adjustment service.' 

"12. That  for all of the services hereinabove specifically set out the 
defendants receive valuable consideration in the form of dues and mem- 
bership fees, and that  the giving of said services by the defendants con- 
stitutes a substantial inducement to the motoring public to become 
members of said organization and pay the required fees and dues 
therefor. 

"13. I t  further appears to the court that  the State of North Carolina 
does not insist upon and agrees to waive its cause of action with respect 
to the revocation of defendant Carolina Motor Club's charter. 
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"Now, therefore, i t  is hereby ordered and adjudged that  the defend- 
ants, and each of them, be and they are hereby forever and perpetually 
restrained and enjoined from in any way advertising or holding them- 
selves out as competent to practice law as defined by the statutes and 
laws of this S ta te ;  to prepare legal documents, engage in ad\-ising or 
counsel in law or equity or acting as attorneys and counsellors a t  lam 
or in furnishing the services of a lawyer or lawyers in legal matters, civil 
or criminal, as a consideration for the payment of membership dues; 
directly or indirectly to furnish the service of a lawyer or lawyers in any 
civil or criminal litigation in consideration for the payment of fee for 
membership; from collecting, or attempting to collect, damages in or 
out of court as par t  of legal service, or settling, or attempting to settle 
disputes, by giving legal adyice in  or out of court, sounding in tort aris- 
ing from collision of motor vehicles, or  other vehicles, on behalf of its 
members or other parties, and from so settling contrclversies as to tort 
liabilities, and from in anywise engaging in the practice of law, or hold- 
ing themselves out as practicing law in violation of the statutes of this 
State." 

The defendants excepted to paragraphs 9 and 10 of the foregoing find- 
ings and judgment, and appealed to the Supreme Court. 

Zeb V .  Settles, solicitor of the Sineteenth Judicial Disfrict. 
Weaver & Miller, appearing as amici curice on behalf of Junior Bar 

Association for Buncombe County, S. C.  
C.  C .  Collins, H.  E.  Fisher, and Thomas 8. Rollins, Jr., for defend- 

ants. 

DISVIN, J. The question presented to this Court for decision is  
whether the particular acts and methods of business of the defendants, 
as charged in the complaint and found by the court below, constitute a 
violation of the statute prohibiting the practice of law by unauthorized 
persons, and particularly by corporations and associations; and are such 
as to entitle the plaintiff to injunctive relief. 

By chapter 157, Acts 1931 (C. S., 199-a) i t  is made unlawful for 
any corporation, person, or association, except members of the bar of 
Xorth Carolina, admitted and licensed to practice as attorneys a t  law, 
"to appear as attorney or counsellor a t  law i n  any action or proceeding 
in any court; to  maintain, conduct, or defend the same, except in his 
own behalf as a party thereto; or, by word, sign, letter, or advertise- 
ment, to hold out himself, or themselves, as competent or qualified to 
give legal advice or counsel, or to prepare legal documents, or as being 
engaged in advising or counselling in  law or acting as attorney or coun- 
sellor at law, or in furnishing the services of a lawyer or lawyers." I t  



N. C.] SPRING TERM, 1936. 631 

is  made unlawful "for any person or association of persons, except mem- 
bers of the bar, for a fee or any consideration, to give legal adviw or 
counsel, perform for, or furniyh to another legal service." 

And the statute further authorizes the solicitor, upon application of 
any rnenlber of the bar or any bar association, to bring action in the 
name of the State to  enjoin such person, corporation, or association froin 
~ i o l a t i n g  thr  proxic.ioris of thls act. C. S., 199 ( a ) .  F i f c h e f t e  2 ) .  

T a y l o r ,  134 hT. JV., 910. 
Tllc r~g l i t  to practice lan is not a natural one. Subject to constitu- 

tional restrictions and limitations, the Legislature has the power to pre- 
scrlhc> the yuulificatloiis and cstal1i.h the rules and regulatiorls under 
x1lnc.11 c i t i~e~rh  may enter upon and continue in the professiorlal practice 
of the la-. In re A p p l i c a n t s  for  Lzcense,  143 N. C., 1. 

T11c ~ t a r u t e  in question offends neither the State nor Federal Consti-  
tution. C e r k  ?;. S t a t e ,  224 Ala., 324. 

A corl~oration cannot lanfully practice law. I t  is a personal right 
of the nldiridual, obtained by diligent study and good conduct, cannot be 
delegated or assigned and dies with him. 

Sirire a corporation cannot practice law directly, it  cannot do so 
i n d i r ~ r t l y  by employing lawyers to  practice for it. R e  Co-ope?-atzce Lalo 
C'ii., 1 0 b  PI'. T., 479, 32 1;. R. -1. (S. S.), 55; S f a t e  e x  rel .  L u n d l n  v. 
X c r ~ I t c / n t s  P r o .  C'orp., 105 Wash., 1 2 ;  P h o f o  E n g .  C o .  v. S l h o n e r t ,  95 
N. J .  Eq., 1% B e  George  H .  Ot terness ,  181 Minn., 254;  Peop le  v.  Cal .  
Pro. ( o ~ p . ,  76 Cal. App., 354;  Peop le  C. X e r c h a n t s  P r o .  C'orp., 189 Cal., 
331; R e  E a \ f e i n  I d a h o  L o a n  4 T r .  Co., 49 Idaho, 280, 73 A. L. R., 
1323, and note. 

111 rer*ent years the courts have been frequently called upon to dcter- 
minc nlinr constitutes practicing law. Probably the def in i t io~~ more 
often quoted ~ ~ i t h  approval is found in In re  D u n c a n ,  83 S .  C., 186, as 
f o l l o n s  "According to the generally understood definition of the prac- 
tice of Inn. in this country, it  embraces the preparation of pleadings and 
other papers Incident to actions and special proceedings, and the man- 
agemcnt of such actions and proceedings on behalf of clients before 
judgeq and courts, and, in addition, conveyancing, the preparation of 
legal instrumellts of all kinds, and, in general, all advice to clients. and 
all action taken for them in matters connected with the law." In  r e  
U z r n t u n ,  83 S .  C., 186;  In  r e  Pace ,  170 N. Y .  App. Div., 818, 156 
S. T. S., 641; B a r r  .r;. C'aldwell, 173 Iowa, 18 ;  Ferr i s  v. Sniuel!],  172 
TY~':i.ll,, 167;  k ' i f c l ~ ~ f t e  1 % .  T a y l o r ,  254 3. JV.. 910, 9 1  A. L. R., 356; ,So L , .  

B r y a n ,  96 K. C., 644. 
The practice of law is not limited to the conduct of cases in court. 

A'. 1;. R i c h a r d s o n ,  123 La., 644. I n  a larger sense it includes legal 
advice and counsel and the preparation of legal instruments and con- 
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tracts by which legal rights are secured, although such matter may or 
may not be pending in court. Boykin v. IIopkins, 162  S .  E., i 9 6  (Ga.) .  

But  the defendants i n  the case a t  bar contend they are not practicing 
law. They do not object to any of the prohibitions contained in the 
judgment except as their "claim and adjustment" department may be 
affected. They excepted only to paragraphs 9 and 1 0  of the findings and 
judgment of the court below. 

The question whether the maintenance of a collectlon agency comes 
within the definition of practicing law has been considwed by the courts 
in other jurisdictions, and i t  has been generally held tkat while a collec- 
ti011 agency might lawfully, for its mrmhrrs and othfrs, engage in  the 
collection of their claims, the maintenance of a law department and 
through i t  giving free legal advice to members and the performance of 
the services of an  attorney in collecting the claims would constitute 
practicing law, and that  where the corporations employed attorneys to 
dispense legal advice and services of the sort usually furnished by lam- 
y r s  to their clients, and undertook to perform various legal services 
through licensed attorneys paid by them, i t  would b,? regarded as an  
evasion of the lam. C'redifors S a f i o n a l  ('learing House r .  Bannwrf ,  
227 Mass., 579;  Xidland Credit Adjustment Co. v. L'onnelly, 219 Ill. ,  
271 ; Grocers d Xerchants Bureau v. Grazy, 6 Tenn., C. C. A., 87, cited 
in 84 A. L. R., 753;  State v. Retail Credit illen's Asson'ution, 163 Tenn., 
451;  Berlz v. State, 225 Ala., 324  (distinguishing Kendrich: 21. State, 218 
,\la., 277) ; Boyliin z-. Hopkins, 162 S .  E., '796 (distinguishing Trust Co. 
2). Boykin, 172  Ga., 437).  

I n  tlie recent case (1035) of Rhode Island Bar Assoc;ation c. k u f o m o -  
bile Service Association, 179  Atl., 139, where the facts mere very 
much like those in  the case a t  bar, the questions here involred were fully 
discussed with citation of authorities, and n similar result reached. 

The dcfe~ldants in the case at bar, doubtless, perform useful serrices 
for the  conrrnicncc of their members, an11 in the pul~lic interest ~ v i t h  
respect to the  safety of motor vehicular tra~yel and the pronlulgation of 
automobile l a m  and regulations, but in so far  as any cf their activities, 
methods, and conduct contrarene the express prorisions of the statute, 
they must, upon proper application, be enjoined. 

The complaint in the case at bar alleges riolations of law in the very 
terms of the statute. The findings of fact and conclusions of lam deter- 
mine that  in certain respects the identical matters and things forbidden 
by the statute hare  been and are being done by the defendants, and tlie 
judgment enjoins them from continuing such unauthorized practices. 

The findings of fact based on evidence are conclusive on appeal, and 
the conclusions of lau- of the court below nwessarilg follo~r,  and must be 
sustained. 

Judgment affirmed. 
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JIRS. 1\IAUDE V. SHhCI<ICI,FORD v. T H E  SOVEREIGK CAMP O F  T H E  
WOOUAIEK O F  T H E  WORLD. 

1. Insurance K &Evidence held for  jury on  question of insurer's waiver 
of prompt payment of premiums. 

Plaintiff's evidence tended to show that for n period of fifteen y e u s  it 
hat1 b e ~ u  the custom of defendant mutual benefit association's collccti~~g 
;rwnts. S. C. Code, 6393 ( a ) ,  to collect dues from members after the due 
date 1)nt within thirty days thereof, that defendant's home office knew 
of this custom, or should have known of it in the exercise of due care, 
;~!! i l  t11:1t insured nmtle payment of the dues for the  receding ~uo~i t l l  
wit11i11 thirty clays of the due date and died prior to the customary time 
for tlic cc~llection of dues for the following month. Hcld:  The evidence 
\!.;i~ sumcient to be submitted to the jury on the question of defendant's 
waiver of the prorisioris of its certificate and by-laws, requiring certifi- 
c;!tv of good health before reinstating a golicy upon payment of premium 
after t11c due date, and upon the verdict of the jury in her favor, plaintiff. 
~ l l o  was named beneficiary in the certificate, is entitled to judgment for 
th(1 amount of the policy, less the clues for the month not paid because 
of the t l~a t l l  of insured 1)rior to the customary time for collecting same. 
Tlicl distinction is madc between waiver by local agents of defendant, 
pr~*hibitetl by N. C. Code. 6303, and a custom of dealing established over 
a period of years to the knowledge of the home office. 

2. Appeal and Er ror  J e- 
Ordinarily, an exception to the admission of certain testimony will not 

he considered on appeal when it apgears that appellant elicited testimony 
of the same import upon cross-examination of the witness. 

3. Insurance P b-- 
An exception to the admission of the testimony of the former collecting 

axerit for defendant mutual benefit association, tending to establish a 
custom of defendant in accepting dues within thirty days after due date, 
is held untenable. 

STACY. C. J., and C o s x o ~ .  J., dissent. 

~ P P E A L  b~ defendant f r o m  Harris, J., and  a jury, a t  December Term,  
1035, of BEATFORT. KO error. 

T h i s  is  a n  action, brought by plaintiff against the  defendant, to recoTer 
$1,000 on a cer tain certificate of insurance issued to plaintiff's husband, 
R u f u ?  R. Shnckelford, plaintiff being the  beneficiary therein. T h e  cer- 
tificLltc S o .  TE-718755 being a 10-year t e r m  insurance certificate, issued 
30 December, 1027. T h e  plaintiff alleges: "Tha t  said policy of insur- 
ance wns i n  ful l  force and  effect a t  the t ime of h i s  death. T h a t  said 

policy obligated and  bound the defendant to p a y  t h e  beneficiary therein 
i l ~ m e d ,  t o  wit : T h i s  plaintiff, the  s u m  of $1,000, upon  proof of death of 
the snit1 insured, which obligation has  been breached by fa i lu re  and 
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refusal of the defendant to make payment as demanded. That  more 
than 90 days has passed since receipt by the defendant of proof of death, 
and less than one year since said death has passed at the beginning of 
this action, and under the terms and conditions of said policy defendant 
is indebted to her as beneficiary therein named in  the sum of $1,000, 
with interest from 90 days after the death of said insured. Wherefore, 
she prays judgment against the defendan1 for the sum of $1,000, with 
interest and costs, and for general relief." 

I n  the record is the following: "It is admitted that  plaintiff submitted 
to the defendant proof of the death of Rufus R. Shackelford, and that  
this proof was submitted more than 90 days prior to the institution of 
this action." 

The  answer of defendant denies the breach, and allegzs that the certifi- 
cate "was issued and accepted subject to  the provisions of the constitu- 
tion, laws, and by-laws of defendant. I t  is further expressly provided 
in said certificate that  if the payments required by the constitution, lams, 
and by-laws of defendant are not paid by the memb.r, the certificate 
should be null and void, and that should the certificate become null and 
void for any cause, acceptance of any payment from or for the member 
or any other act of any camp officer or member of the society thereafter 
should not operate as an  estoppel or as a wairer of the terms of the 
contract. . . . That  Rufus R. Shackelford failed to pay the install- 
ment due for the month of December within the time and in  the manner 
prescribed in  said constitution, laws, and by-laws, and that  by reason of 
said failure the certificate became void as provided in  said constitution, 
laws. and by-laws and particularly section 63 thereof. On or about 
10 January ,  1935, he paid the installment due during the month of 
December, 1934, which payment was made subject to znd in  accordance 
nit11 the terms and provisions of section 65 of the constitution, laws, 
and by-laws of defendant. . . . The payment made by Rufus R. 
Shackelford on or about 10 January ,  1935, by which he sought to be 
reinstated as provided by section 65 of the constitution, laws, and by- 
laws, was refunded by defendant's chcck B-25149, said check being in  
the sum of $2.S9." The plaintiff refused to accept this check. 

I n  reply the plaintiff alleges: "That the application referred to  in the 
answer and the statements made in the same has been in  possession of 
defendant at all times since the application was signed and no copy was 
kept by the insured and the adoption of the by-laws ieferred to in  the 
answer as comprising a par t  of the said application \ws  not known and 
understood and not read by the insured, and the by- law referred to was 
never left with the insured and the insured had no  knclwledge of it, and 
in signing the application and making the said by-laws a par t  of it, the 
said insured followed the solicitation and direction of the agent of the 
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defendant, and that thereafter, through the entire period of the pendency 
of the contract, and as to each and all premium payments made, tlie 
agents of the defendant, knowing tlie prorisions of the application from 
their custom of keeping them in their possession, and knowing that the 
said insured did not know and understand the pro\-isions of forfeiture 
and of reinstatement and the condition of good health on the part of the 
insured a t  the time of his subsequent payment of that  due date of sucli 
premium, consistently and in almost every instance caused and consented 
to the deferring of the payment beyond tlie due date and on to tlic fol- 
lowing month as in the payment of the last premium, to wi t :  The one 
referred to in the anslver, and the defendant, at its home office, knew 
of the long fixed and established custom of collecting the premium and 
never demanded nor required proof or notice of good health conditions 
on acceptance of such premium payments, but in eyery instance acccpted 
the same as an approval of the date of their collection, and by the course 
of practice so long pursued caused the insured to recognize tlie paymrnt 
as being the fixed policy of the defendant as to the time of paymeut by 
him and such custom and practice and witlillolding of actual knowledge 
was calculated to deceive ancl did deceive the said insured and mislead 
him to his prejudice, and the by-lans, proridiug that a delayed pagnient 
would not continue the policy in effect unless accompanied hy a crrtifi- 
cate of good health and an  actual condition of good health, being at all 
times withheld from the insured and never brought to his attention, was 
a trick and device calculated and intended to deceive and did dece i~e  the 
said insured, a fraud upon his rights and is  null and 1 oid, and the custom 
and policy hereinabove stated constitutes a waiver on the part of the 
defendant of any right to plead the said deferred payment unacconi- 
panied by proof of good health as a forfeiture of the contract of insur- 
ance. I t  is denied that the insured was in fact not in good health at the 
time of the payment of the premium referred to in tlie answer, and the 
state and condition of his health n a s  known to the defendant a t  the time 
tlie insured made the payment." 

The issues submitted to the jury and their answers thereto nere as 
follows : 

''1. Did the defendant company issue to Rufus R. Sliackelford, with 
tlie plaintiff as bcueficiary therein, the policy as set out in the pleadings 1 
~111s. : 'Yes.' 

"2. Did tlie defendant naive the matters and things set up  in its lllead- 
ings aild in the said policy as a defense in this action 2 Ans. : 'Yes.' 

"3. Was the said policy in force a t  the death of the insured I ,111s. : 
'Yes.' " 

The judgnient is as follons: "This cause coming on for trial at this 
term bcfore the j u d g ~  and the jury, aild tlie jury having answered thc 
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issues as appears i n  the record, i t  is, on motion of J. A. Mayo and Ward  
6. Grimes, counsel for plaintiff: Oi-dered, adjudged, and decreed that  
the plaintiff recover of defendant $1,000, the face of the policy, less 
$3.14, representing the dues for January ,  1935, on the policy, together 
with the cost, to be taxed by the clerk. Bond to stay execution fixed a t  
$1,200. W. C. Harris ,  Judge presiding." 

To the foregoing judgment defendant excepted, ast;igned error, and 
made numerous other exceptions and assignments of error and appealed 
to the Supreme Court. The  material ones and necessary facts will be 
set forth in the opinion. 

J o h n  A. X a y o  and H.  S. W a r d  for  lai in tiff. 
X a c L e a n  d Rodmalz for defendant .  

CIARKSON, J. The main question involved in  this controversy is 
whether or not the provisions in  the policy were waived by defendant. 
We think the uncontradicted evidence shows a waiver. 

" In  i2Iurphy v. Ins. Co., 167 N .  C. ,  at  p. 336, i t  is  writ ten:  ' I t  is also 
held by well considered cases on the subject here and elsewhere that this 
provision as to forfeiture, being inserted for the benefit of the company, 
may be waived by it, and such a waiver will be considered established'and 
a forfeiture prevented whenever it is shown, as indicated, that there has 
been a valid agreement to postpone payment, or that  ths  company has so 
far  recognized an agreement to that  effect or otherwise acted in reference 
to  the gatter as to induce the policyholder, i n  the exerc.ise of reasonable 
business prudence, to beliere that  prompt payment is not expected and 
that the forfeiture on that  account will not be insisted on (citing numer- 
ous authorities).' The principle in the above case is cited and approved 
in P(zul v. Ins.  Co., 183 N.  C., 159, and a t  p. 162 it is s t l id:  'A course of 
action on the part  of the insurance company n-hich leads the party in- 
sured honestly to believe that by conforming tlicrcto a fo r f e i tu~e  of his 
policy nil1 riot be incurretl, followed by due conform it^, on his part, will 
estop thr  company from insisting upon thg forfciturc, though i t  might 
be claimed u n d ~  the express letter of tht. contract' (ci t ing numerous 
authorities)." Iii?l 1.. Inz. C'o., 300 S. C., 113, at pp 121-3. The 
abovtl has been for long ycais the m l 1  set tkd lam in thi: juridict ion.  

IT. H. Conglctol~, a witness for plaintiff, testified in pa r t :  "The 
Woodmen of the Kor ld  ha? r, local camp in Tashingtcn,  S. C., in 
192b, ant1 continued rc  h ~ c  one through 1933. The Voc:d111.1.:, of the 
TTorld is u f r  :tcrl:a! organizition. Thc 11)cal camp h a s  a conau! com- 
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office. I collected the dues from Mr. Rufus R .  Shackelford. I have 
been collecting for the past three years. Mr. Singleton was clerk or 
financial secretary before I held the office. This is the fourth year 
that I have been secretary. Q. Tell us whether there was any custom 
during that  time of collecting dues which, under the contract, were due 
a t  a certain time thereafter and within the grace of 30 days? Ails.: 
Yes, sir, there was. I t  mas customary. Mr. Singleton had the book, the 
former clerk ahead of me, and like he died 1 February, we would only 
be starting to collect the Janua ry  dues. Q. How long had that been the 
custom of the lodge? Ans.: Over 15  years. Q. When you collected 
from him, when would you remit? iins. : About the 12th of the month. 
Court:  The  dues for December you would remit 1 2  J a n u a r y ?  Ans.: 
Yes, sir, so as  to reach the home office by the 15th. I would send them 
in by money order. The  monthly report which I sent would show the 
months for which payment was made. I send these monthly reports 
every month. I hare  copies of the reports which I made. The home 
office sends me a statement of the dues which I am to remit. I get this 
somewhere around the 10th of the month. Q. Would you get i t  before 
you sent i n  your 10 January  collection? ,Ins. : Xo, sir, 10 January  
goes in and then they bill me back the next month. Q. I mean on the 
December dues. When do they bill you for that  collection? A m . :  
J anua ry  1st to 5th. Q. Can you say, either from the fact of the report 
or your independent recollection, that  this had bee11 going on for any 
considerable period of time-if so, how long? Ans.: Been going on 
for over 15 years. When I collected from hIr. Shackelford I would 
give him a receipt for his dues. You haud me what purports to he two 
receipts. I signed both of them. Receipt No. 12 is for the December 
dues paid on 10 January.  The other receipt is for installment Xo. 11. 
That  is for the Sovember dues. All of my receipts were in the same 
form. (The receipts exhibited to the witness shorn the date, the an~ount  
receired, the month for which paid, and the amount paid. Receipt 
Ko. 1 2  was dated 10 January  for Dccenlber dues.) Q. Was any other 
informatioll girerl to him than the receipt itself ! Xns. : No. (Plain- 
tiff offered in eridence the two receipts which had been exhibited to the 
witness, one dated 1 7  December, 1934, being receipt for $3.14 for Norem- 
her dues, the other dated 10 January ,  1935, $3.14 for December dues.) 
1 recall riiakilig the collccstioll oil 10 J a l n ~ a r y .  I'aynieut 11 u s  matlc to 
me by Mr. Shackelford in  his store. Q. What appeared to he the condi- 
tion of his health from your observatlou of him at that  time he made 
the payment l Ans. : Good so far  as I k11ow. . . . dns .  : I can clear 
that up  n11y he didn't p a - .  Court:  This  witiieis says he can clear up  
sometl~ing. If there is any esplarlation you wish to make, do so. Ans. : 
I n  rcgard to the January  installment, it  had been the custom to collect 
back month-nhen I billed for the <January collection I would not start 
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collecting until 1 February for the month of January,  and he died 
1 February and I could not collect a dead man's dues when I was sending 
in a death claim; that's the reason the Janua ry  dues were not collected, 
because I mailed the death claim ahead of the report.'' 

The record states: "The reports or remittance sheets to which the 
nitness referred as being received between the 1st and 5th of the month, 
and which he used with his remittalices to the home oifice, were in form 
as follows (setting same forth)." 

The questions above were excepted to Ly defendant and assignments 
of error duly made. We do not think they can be sustained. 

On cross-examination, the witness Congleton testified: "I have in my 
hands a book of bound sheets. They are sheets sent i,o me monthly by 
tlie Grand Lodge showing the names of the members, their certificates, 
and the amounts to collect on the certificates. You call my  attention to 
tlie sheet showing the dues payable in December; that  was received by 
me some time between the 1st and 5th of January.  I n  regard to Janu-  
ary installments, it  had been tlle custom to collect back month. (Re- 
direct) : Q. Would the report show that i t  was for the then past month?  
Ans. : Yes, sir, that  was a n  understood fact. Q. How was i t  understood! 
,111s.: Because i t  had been the custom and they had never changed it 
~r-hatsoever." The evidence elicited on cross-examination is practically 
that objected to on the direct examination. The  witness was the finan- 
cial secretary of tlie local camp. The receipt given I h f u s  R. Shaclrel- 
ford for December was signed by Congleton, the local financial secretary, 
oil 10 January ,  1934. Shackelford was then in good health. The  de- 
fendant for the December collection sext a bill to Congleton, the local 
fil~alicial secretary, between Janua ry  1st to 5th. Tlie dues for Deceni- 
bw would be remitted 1 2  January ,  so as to reach the home office by the 
15th. Rufus R. Shackelford died 1 February, 1934, having been given 
n receipt prior to his death by the financial secretaqy, Congleton, of 
the local camp, which course of denling had been ~u :~ tomary  for more 
than 15 years. 

A. L. Singleton, witness for plailitiff, testified, in & a r t :  "I held the 
position of financial secretary for the local c:tnlp of tlie Woodmen of the 
World before N r .  Congleton. I am familiar ~ ~ i t h  the custom of collect- 
i i ~ g  the inonthly assessments when 1 n-as financial secretary. Q. Tell 
the court and jury when the assessnients were collected with respect to 
when they were due. d n s . :  Always waited until the month had 30 
days grace and started collecting dues anywhere from tlie 1st to the 15th 
of the following month. I made out reports to the llonie office somewhat 
similar to tlie reports which Mr.  Congleton has referred to. I would 
send my remittance to the home office anywhere from the 5th to the 
13th." Tlie q u e ~ t i o ~ ~  above was objected to and ass~gnment of error 
made, which we do not think can be sustained. 
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From the entire evidence, the course of dealing extending over 15  
gears, it  is beyond question that the home office knew, or in the use of 
due care ought to have known, of the custom. I t  acquiesced in the 
custom, and sent out forms indicating its knowledge of the custom, 
the home office sending bills for Drcember dues from the 1st to the 5th 
of January .  This is knowledge of the home office and fifteen years 
unbroken custom was sufficient to establish a "course of dealing" and 
an unrn~stakable information to Shackelford that  when he paid his dues 
as the local camp required, his policy continued in force. 

We do not think that the deposition of the sole witness for defendant, 
nho  resided in Omaha, Xeb., and secretary of defendant conlpany, raises 
any sufficient contro~ert ing evidei~ce. H e  mainly states the constitu- 
tion, laws, arid by-laws of defendant. I n  fact, lie says, spcaking of de- 
fendant:  "Its objects are to combine white persons of sound bodily 
health. exemplary habits, and good moral character, betneen the ages of 
16 and 60 years, into a secret, fraternal beneficiary and benevolent 
association; provide funds for their relief; comfort the sick and cheer 
the unfortunate by attentive n~i i~is t ra t ions  in times of sorrow and dis- 
tress; promote fraternal l o ~ e  and unity;  and to create fuuds from which, 
oil reasonable and satisfactory proof of death of a beneficiary member 
nlio has complied wit11 all the requirements of the association, there 
shall be paid the sum provided for by the terms of the contract to the 
beneficiary or beneficiaries under his bweficiary ccrtificate." 

Under the facts and circuiiistaiices of this case, the above funda- 
mental ideals should be applicable to the plalritiff \ticlow in this case. 
I t  is a matter of common kiio~vlrdge that tlcfeiida~lt l i  a splentlid, 
reputable o r g a ~ n ~ a t i o n .  The  local financial secretary and former secre- 
tary were aitnesses for plaintiff, indicating that under a course of deal- 
mg, for over 15 e a r s  acquie;cetl in by the home office and relied on by 
Rufus R. Shackelford, who ha(l  his receipt for the December due<, that 
oil a technicality $1,000 J~ou l t l  not be forfeited to the company. 

The defeildant cites S. C. Code, 1935 (Alichie), sec. 6503, as follons: 
"The constitution and l ans  of a society may prorlde that no subordillate 
body, nor ally of its subordinate oficcrs or members, sliall have the poner 
or authority to naixe any of the pro~is ions  of the laws and constitution 
of the society, and the same shall bc binding on the society and each 
and erery member thereof, and on a11 beneficiaries of members." 

A similar pro\ isiori is in the South Carolina law. The defeada~it  
cites the case of Perry v. Sovereign Camp, TI'. 0. T I J .  (S. C.), 174 S. E. 
Rep., 397. The decision was written by the able and learned Associate 
Justice N .  L. Bonham, but is clearly distinguishable from the present case. 
I n  that caw the member was suspended for nonpayment of installmei~ts, 
and the payment was made after the member was dead. I11 fact, the 
learned Justice lays down the rule relied upon by plaintiff (11. 309) : 



640 I N  T H E  S U P R E M E  COURT. [209 

"Concede, if you please, that  the Sovereign Camp had power to waive 
this nonwaiver provision of the statute and the nonwaiver provisions of 
its by-laws and constitution, unless i t  can be shown by competent evi- 
dence that  i t  had knowledge of the facts upon which the claim of waiver, 
and consequent estoppel, is founded, no waiver or estoppel follows." 

The above section was enacted by the General Assembly of North 
Carolina in 1913-ch. 89, sec. 17, N. C. Code, supra, sec. 6493 ( a )  
(mas twacted in 1921, ch. 139), and is  as follows: "P,ssessments and 
dues referred to in the two preceding sections may be collected, re- 
ceipted, and remitted by a member or officer of aqy local or subordinate 
lodge of any fraternal  order or society when so appointed or designated 
by any grand, district, or subordinate lodge or officer, deputy, or repre- 
sentative of the same, there being no regular licensed agent or deputy 
of said grand lodge charged with said duties; but any person so collect- 
ing said dues or assessments shall be the agent or representatire of such 
fraternal order or society, or any department thereof, and shall bind 
them by their acts in collecting and remitting said amount so collected. 
Under no circumstances, regardless of any agreement, by-laws, contract, 
or notice shall said officer or collector be the agent or representative of 
the individual member from whom any such collection is made; nor 
shall said member be responsible for the failure of such officer or  col- 
lector to safely keep, handle, or remit said dues or assessments so col- 
lected, in accordance with the rules, regulations, or by-laws of said 
society; nor shall said member, regardless of any rules regulations, or  
by-laws to the contrary, forfeit any rights under his certificate of mem- 
bership in said fraternal benefit society by reason of any default or mis- 
conduct of any said officer or member so acting." 

On the entire record, we see no prejudicial or reversible error. 
N o  error. 

STACY, C. J., and CONXOR, J., dissent. 

C. BI. RUCKNER r. C S I T E D  STATES F I R E  INSURANCE: COMPANY AND 

THE F E D E R A L  I A S D  BANI< O F  COLUMBIA, COLUMBIA. S. C. 

(Filed 18 March, 1936.) 

1. Insurance 0 a-Insurer paying mortgagcw under provisions of mort- 
page clause held not entitled to subrogation against mortgagor. 

Defendant insurer denied liability to the owner mortgagor of the prop- 
erty because of alleged breach of the arbitration clause of the policy, 
but paid a sum agreed upon to the mortgagee in disc'harge of its lia- 
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b i l i t ~  to the mortgagee under the standald mortgage clause. Under 
provisions of the policy, insurer took from the mortgagee a n  agreement 
subrogating insurer tor the amount paid, and assigning to insurer a 
proportionate part of the mortgage debt. The mortgagor brought this 
action to have the amount paid to the mortgagee applied on the debt and 
to have the subrogation agreement between the mortgagee and insurer 
canceled. Held: Agreements in the policy contrary to statutory provi- 
sionr are void, and the only statutory provision relating to subrogation, 
N. C. Code, 6437, does not provide that insurer should be subrogated to 
rights of the mortgagee against mortgagor, and under the facts of this 
case insurer is not entitled to the subrogation claimed upon any equitable 
principle. and insurer's snbrogation receipt from tlie mortgagee is not 
~ a l i d  or binding as  against the owner mortgagor. 

2. Insurance P c-Provision of policy providing time nithin which action 
should be brought hcld not applicable to this action. 

Insurer denied liability to the onner mortgagor, but paid a sum agreed 
to the mortgagee in discharge of its liability under the standard mortgage 
C ~ R U S C '  ot the policy and took from mortgagee a subrogation ieceipt as 
against the onner mortgagor. The oniler mortgagor brought this actloll 
to l i a ~ c  the sum paid applied to the mort'gage debt and to have the  subro 
gation agree~nent canceled. Held: The provision of the policy prescribing 
the time nithin nhich action on the policy must be brought has no appli- 
cation. plaintiff's action being an ind~pendent action to have the proceeds 
of the poliq applied upon the debt under the pro~ision of the policy 
g i ~ i u g  him the right to direct such application of the proceeds. 

3. Insurance 0 a- 
Upon paying the loss by fire, insurer is entitled to subrogation to the 

rights of insured against the third person tort-feasor causing the loss, to 
the extent of the amount paid, both by prorision of statute, N. C. Code. 
6437, and under equitable principles. 

APPEAL by defendant U, S. F i rc  Insurance  Company from Onlesby, 
J . ,  and a jury, a t  Regular  December Term,  1935, of ~ L ~ X C O ~ I B E .  ,\lc 
error. 

T h i s  was a c i \ i l  action, tried before his  Honor ,  J o h n  M Ocleqhy, 
judge presiding. and x jury, a t  the  Regular  December. 1935, T e r m  f o r  
tlle t r i a l  of c ir i l  case-; 111 the  Superior  Cour t  fo r  the  county of Buncombe, 
Stsite of N o r t h  CaroLna. T h e  plaintiff conmlericed this  action against 
the clefendant United States  F i r e  Tnsurance Company and  t h e  Federa l  
T and B a n k  to have credited $2,202.43 on  notes executed by the  plaintiff 
to t h e  Federal  Land  B a n k  of Columbia securrtl by deeds of t rust ,  v h i c h  
amount  of said notes the defendant United States  F i r e  I n s u r ~ n c e  Com- 
p:m> clniincd had been a ~ s l g i i ~ i !  to it by Tray of subrogation. 

T h e  1-nited Statcxs F i r e  Insurance  Company ni l1 hereafter be ab- 
brer iated "Insurance Company," and  the  Federal  L a n d  B a n k  of Colum- 
biz, S. C., abbrel iated "Land Bank." 

C. 11. Buckner  was the o n n c r  arid seized i n  fee simple of iO.57 acres 
of land ill Black Mountain,  Bvr~coml,e  County, N. C. Si tuated oil tlie 

,- on,> 
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land was a big house-two and a half story building. Plaintiff made 
two notes, secured by deeds of trust on said property for the benefit of 
the defendant Land Bank-one 31 December, 1926, for the sum of 
$2,500, and one on 29 September, 1928, for the sum of 5900.00. There 
is due on same, including principal, interest, and advancc:~ as of 1 April, 
1935, $3,972.33. 

Terms of the deeds of trust were : "It is covenanted by and between 
the said parties of the first part, their heirs, executors, or administrators, 
to insure and to k e e ~  insured to the satisfaction of the Federal Land 
Bank of Colunlbia all the buildings and improvemenxs now on said 
premises, the ralue of which, was a factor in determining the amount 
of the loan secured hereby, against loss or damage by fi1.e or windstorm 
in such sum or sums as may be required by the Federal Land Bank of 
Columbia, and in such company or companies as may be approved by 
the Federal Land Rank of Columbia, its successors or assigns, the loss, 
if any, to be payable to Federal Land Bank of Columbia as its interest 
may appear at the time of the loss, and will deliver said policy or 
policies of insurance to the Federal Land Bank of Columbia, and will 
promptly pay when due all premiums for such insurance. I n  case any 
insured buildings or improvements on said premises are destroyed or 
damaged by fire or windstorm, the sum or sums collected from said 
insurance may, at the option of the said parties of the first part, be 
applied either to the payment of the note secured by this mortgage, or, 
subject to the regulations of the Farm Loan Board, and under the direc- 
tion of the Federal Land Bank of Columbia, to the recor~struction of the 
buildings or improvements so destroyed or damaged. . . . (3) Bnd 
it is further covenanted that if the said parties of the first part, their 
heirs, executors, administrators, or assigns, shall fail to procure and 
maintain said insurance, or i f  after procuring the same shall fail fo pay 
the premium charged therefor, OT shall fail to pay szid taxes, liens, 
judgwients, or assessments as herein agreed, then the Fec!eral Land Bank 
of Columbia, its successors or assigns, may efect said insurance and 
pay the premium thereon, as well as any unpaid premiums for an insur- 
ance policy procured and deposited by the party of the first part with the 
party of the second part under the provisions of section 1 hereof, and 
may also pay said taxes, liens, judgments, or assessmentc,, and the money 
so advanced for the payment of such insurance premicLms, taxes, liens, 
judgments, or assessments, shall be added to the mortgcage debt and be- 
come a part thereof and the repayment of the same, with simple interest 
at the rate of 6% per annum, from the date of actual pa,ymenf, and until 
paid, shall be secured by this mortgage." (Italics ours.) 

The Land Bank, in compliance with the deeds of trust, took out insur- 
ance with defendant Insurance Conlpany in the sum of $2,700, on 
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26 January ,  1931, and paid the premium and tacked same to the deed of 
trust as was provided in same. When the insurance was in  full force 
and effect, on 1 January,  1933, the "big house" was burned to the 
ground, salvage being only perhaps $100.00. 

Plaintiff alleges that he "furnished the proof of the total loss of said 
dwelling house, insured as aforesaid, to  the defendant U. S. F i re  Insur-  
ance Company and the defendant Federal Land Bank of Columbia, under 
the terms and conditions of the policy of said fire insurance company, 
and in the manner and time required for the furnishing of said proof 
under said policy." This was admitted by defendant Land Bank, and 
defendant Insurance Company said:  "It is  true that  the plaintiff 
delirered to the defendant a certain paper writing purporting to be a 
proof of loss on a dwelling house located in Black Mountain Township, 
Buncombe County, State of North Carolina." 

There r a s  a disagreement between plaintiff and the Insurance Com- 
pany as to the appraisers, a t  the same time the plaintiff claiming the 
full amount of the policy-$2,700. At the instance of the Land Bank 
the plaintiff selected as an appraiser C. C. Daugherty and the defendant 
Insurance Company selected Dion A. Roberts. The  Insurance Company 
knew that  Daugherty u a s  the appraiser selected by plaintiff. On 
28 Norember, 1933, the appraisers found the "Total sound ra lue  
$3,675.88," that is the actual cash value of the property when burned 
and the actual loss and damage by the fire. The defendant Insurance 
Company paid the defendant Land Bank $2,292.45 and required and 
took from the Land Bank a "subrogation receipt," in pa r t :  "By making 
payment to the bank as mortgagee, under the terms of the memorandum, 
after denial of liability to the owner, the company has acquired an 
interest by subrogation in the note and mortgage, but junior in priority 
and subject in effect to the right of the bank to be first paid the full 
amount of its mortgage debt, including all advances permitted and 
authorized to be made by the terms of the mortgage. Unless otherwise 
ordered and adjudged by a court of competent jurisdiction or disposed 
of by an agreement and adjustment between the owner and the company, 
the bank will assign without recourse the note and mortgage to the 
company ~vhen  the amount due it has been paid in full, provided that  i n  
the meantime the owner has not contested the denial of liability and been 
sustained therein by the court, i n  which exent the funds will be credited 
on the remaining unpaid principal of the indebtedness." 

The following is in the policy of the defendant Insurance Company: 
"It  is hereby further understood and agreed that  the undersigned com- 
pany, whenever i t  shall claim that  as to any mortgagor or owner whose 
property is insured under this policy no liability for any loss exists, or 
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though admitting its liability therefor, i t  shall dispute the amount 
thereof as claimed by any mortgagor or owner, will pay to the bank 
the amount of the loss, the same not to exceed the amount covered by its 
schcdule policy, and thereaftfr thr  company will a t  snce be legally 
subrogated to all the rights of the bank and to all the securities held as 
collateral to the mortgage debt to the extent of such pajment,  or a t  the 
company's option it may pay to the bank the whole priiicipal due or to 
grow due on the mortgage debt, with interest, and <.hall thereupon 
receiw a full assignment and transfer of the note and rrortgage and all 
othcr securities held as collateral to the mortgage debt, but no such 
snbrogation shall impair the right of the bank to rocorer the full 
amount of its mortgage debt." 

The issues submitted to the jury and their a n w e r s  thereto mere as 
follom : 

"1. Were the premises of the plaintiff C. M. Buckner insured by the 
defcndant United States Fi re  Insurance Company, for the benefit of the 
said Buckner and the Federal Land Bank of Columbia, ('olumbia, S.  C., 
as their separate interests might appear, as alleged in the complaint, 
a1ii1, if SO, was said dwelling described in the complaint destroyed by 
fire, as alleged 1 Ans. : 'Yes.' 

" 2 .  I f  so, was there an  appraisal and award between the Federal 
Land Bank of Columbia and the defendant United States F i r e  Insur-  
ance Company made in accordance with the terms and pro1 iqions of said 
policy 2 h s .  : 'Yes.' 

"3. What sum, if any, is plaintiff C. 11. Buckner entitleil to recover 
of United States Fi re  Insurance Company and defendant The Federal 
Lai~tl  Bank of Columbia? Ans. : '$2,292.45.'" 

'Ille court below rendered judgment on the rerdict. The clefendant 
L a i ~ ~ l  Rank di(l not appeal. The defendant Insuraucc Coinpany made 
numerous exceptions and assignments of error alicl npp~a led  to the 
Sup~c'11e Court. Thc material ones and necessary fzrts  will be set 
forth in the opinion. 

IT-. E. - l l cL~an ,  Xan:  E .  Rctnzsey, and .T. IF. IJaijnes f o r  p l u o ~ f i f .  
E .  I ? .  TT'illiarns for Gnifed >'fafc>s Fire Inaurant  r Con1p77 y. 

C L A R ~ ~ S O K ,  J. The questiou  in^ olred : I s  the l~lnintilf mortgagor, i n  
an independent action, under mortgagee loss clause, entitled to ha re  the 
sum of $2.296.15 fire loss paid by defendant 1n.iurancr Colnpnny to 
tlef~niiant L;tnd Bank, under the policy of i ~ ~ s n r a n c e  in defer~rlant Insur-  
ance (3oinpnny, credited upon his indebtedness of $3,972.3333, dilc as of 
1 April. 19335, to defendant Land Bank?  Tre think so, uncler the facts 
and circnmstt~nces of this case. 



X. C.] S P R I K G  T E R M ,  1936. 645 

The prayer of plaintiff is as follows: "(1) That  the defendant U. S. 
Fire  Insurance Company be required to cancel and delirer any agree- 
ment i t  may have entered into by i t  and its codefendant Federal Land 
Bank of Columbia, attempting to assign any interest of the plaintiff in 
his notes and his farm given as security for the same; (2 )  that  the 
Federal Land Bank of Columbia be required to credit the principal sum 
of the note of the plaintiff described in  the deed of trust in the amount 
of $2,292.45, as of the date of 28 Sovember, 1933; ( 3 )  for such other 
and further relief as the plaintiff may be entitled herein." 

I r k  BanX: v. Insurance Co., 187 n'. C., 97 (102), citing a n-ealth of 
authorities, it  is said:  "With respect to the rights of the mortgagee 
under the standard mortgage clause, it  is the generally accepted position 
that  this clause operates as a separate and distinct insurance of the 
mortgagee's interest, to the extent, a t  least, of not being invalidated by 
any act or omission on the part  of the owner or mortgagor, ~ I l l i l l ~ ~ v l l  to 
the mortgagee; and, according to the clear neight of authority, this 
affords protection against previous acts as well as subsequent acts of the 
assured." S. c., 188 N. C., 747 (751) ; Bank v. Insurance Assn. (Hager 
case), 203 N. C., 669; Xahler  ?;. In$. CO., 205 N. C., 692; Stoclcton c. 
Ins.  Co., 207 S. C., 43. 

This is an independent civil action, instituted in the Superior Court 
of Bur~conlbe County, 8 September, 1934, p herein the plaintiff mort- 
gagor seeks to have the fire loss under the policy of insurance paid by 
tlie defendant Insurance Company to its codefeudant, the Land Bank, 
credited upon his notes given to  the defendant Land Bank. 

I n  the policy issued by defendant Insurance Company is the follow- 
ing:  "Does illsure the Federal Land Bank of Columbia and legal 
represeritatives, to the extent of the actual cash ralue (ascertained with 
proper deductions for depreciation) of the l~ropcr ty  at the time of loss or 
damage,, but not exceeding the amount nhich it nould cost to repair or 
rep1ac.r tlie same with material of like kind and quality within a reason- 
able time after such loss or darnage," etc. 

ITnder the contract plaintiff elected that the $2,291.45 he credited on 
his: ilcetis of trust to the Land Bank. ant1 brought this action for that  
purpow. The property burned \ \as  consideretl by plaintiff to be worth 
far  a b o v ~  the appraisal. Thc total sound 1 d u e  by the appraisers was 
fixed a t  $3,675.58. The premium paid n a s  $48.60 a year for amount of 
insurance. From the record n e  are unable to understand by what 
legertlernain the Insurance Company paid the I ~ m d  B:1111< only $2.292.45 
under the insurarlce contract-which was for $2,700 in case of loss. 
We nil1 pass orer thc questions of waiver and breach of contract 011 the 
part  of defendant Insurance Company. I t  may be noted that  plaintiff 
accepted the reduced amount and elected to sue and have the amount 
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credited on his deeds of trust. We will consider the right on the part  of 
the Insurance Company to set up  the subrogated receipt. There is one 
thing fatal  to the Insurance Company's defense-it relies on the form 
of Standard Policy, N. C. Code, 1935 (Michie), sec. 6437. 

I n  Johnson  v. Ins. Co., 201 N. C., 362 (363-4), it  is said:  "These 
stipulations and provisions are included in the policies by virtue of 
statutory requirements, a i d  are valid in all respects. Mllidkif v. Ins. 
Co., 197 N. C., 139, 147 S. E., 812; Greene v .  Ins. Co., 196 S. C., 335, 
145 S. E., 616; B a n k  c. Ins. Co., 187 hT. C'., 97, 121 S. E., 87;  Black 
u. Ins. C'o., 148 N. C., 169, 61 S. E., 672. In the last cited case, refer- 
ring to the stipulations and provisions included in a poli1:y of fire insur- 
ance, as required by C. S., 6437, it is said:  'They are inserted in tlie 
policy, not by the company or by the plaintiff, but by the statute. T o  
fail to give them force and effect is to nullify the statute ' These stipu- 
lations and provisions are included in the policies, and unless w a i ~ e d  as 
p r o ~ i d e d  therein, must and will be enforced." 

A provision in the policy of defeudant Insurance Conipany is as fol- 
lows: "It is  understood and agreed where the printed co~lditions of this 
policy are in conflict with the conditions of the standard fire and lightning 
policy of any State or territory where this contract is to be performed, 
then and in thilt evelit the standard policy of such State or territory 
shall control and govern the construction of the printed portion of this 
policy," etc. 

Thc o d y  subrogation clause we can find ill the Form of Standard 
Policy, ill section 6437, supra, is the following: "Sulc~rogation-This 
compauy may require from tlie ilisured an  assignment of all right of 
recovery against any party for loss or damage to the extelit that  payment 
therefor is made by this company." This has been held to be an equita- 
ble right independent of the statute. Cunningham L., R, R., 139 S. C., 
427 3434). ~, 

The defeiidant Insurance Company has put in the policy a new right, 
contrary to the standard policy. ?Ire do not think under the ternis of its 
policy or oil any equitable principle that its subrogation receipt is valid 
or binding on plaintiff on tlie facts and circumstances of this case. 

The policy period contended by defendant Insurancc~ Company for 
bringing this action does not apply on this record. This  is an independent 
action, brought by plaintiff against the Land Bank to hay,. the amount of 
insuraiice paid it by tlie Insurance Conlpany credited on its deeds of 
trust, i n  accordance with his contract with the Land Bank. This action 
was brought imnlediately when plaintiff found that  this had not been 
done. 

On this record the exclusion of evidence on the part oE the Insurance 
Company by the court below is not material. 
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Tlie  lai in tiff, by the amount being t a c k d  on to his debt, under his 
contract with the Land Bank, paid the insurance policy. The plaintiff 
had no notice of this new right of subrogation put in the policy by the 
Insurance Company-contrary to the statute-as the policv was left 
with the Land Bank. The Land Bank's interest in the policy, under its 
contract with plaintiff, is the "loss, if any, to be payable to Fcderal 
Land Bank of Columbia, as its interest may appear at the time of the 
loss." 

I n  Richards on the Law of Insurance (4th Ed. ) ,  p. 75, part sec. 52, 
is the following: "A corollary incident to the doctrine of indemnity is 
the right of subrogation. Upon paying the loss under a fire or marine 
policy, the insurer becomes subrogated pro tanfo to such rights and 
remedies as the insured may have against third persons who are pri- 
marily liable to him for his damage sustained. The person who has 
caused the loss is said to (be) the one primarily liable." 

This is the right g i ~ e n  the Irisurancc Company under section 6437, 
supr(~-"Subrogation." insurer, on paying a loss, is subrogatcd 
to the insured's claim against the wrongdoer causing the loss. Cunning- 
ham & Hinshaw 2).  8. A. L. R y .  Co., supra; Fidelify Ins. Co. v. A. C. 
L. R. Co., 16.5 N.  C., 136; Powell d Powel l  v. Wake Water Co., 171 
9. C'., 290 ;  Lumbermen's M u f .  Ins. ( ' 0 .  v. Sou. Ry.  Co., 179 S. ('., 235. 

N. C. Code, 1935 (Michie), sec. 446, provides that  all actions inust be 
prosecuted in  the name of the real party in interest. "But this section 
does not authorize the assignment of a thing in action not arising out 
of contract." Held, that  if the exception in the section operated to pre- 
vent a fire insurance company, on paying a loss, from suing the one 
whose negligence caused the loss, i t  was repealed by Laws 1899, ch. 54, 
see. 43, which provides that  the insurance company should be subrogated, 
to the extent of the payment by it, to all right of recovery by assured. 
Hamburg-Bremen Fire Ins. Co. v. A. C. L. R. Co., 132 N. C., 75.  See 
subrogation clause now in the Standard Policy, see. 6437, supra. 

"But where the mortgagor has any interest in the policy, either by 
payment of premiums or by agreement with the mortgagee, then there 
mill be no subrogation in favor of the insurers, for  the latter takes only 
such rights as the a s s u r d  can gire." Richards, supra, 11. SO, part  
sec. 53. 

F i re  insurer paying insurance to mortgagee under mortgage clause 
held not entitled to be subrogated pro fanto to right of mortgagee 
against insured mortgagors. Atlantic Joint Stock Land Bank of Raleigh 
v. Farmers N u t .  Fire Ins. Asm. of N. C., 203 N. C., 669 (Hager case). 

W e  see no error in the charge. On the entire record we see no preju- 
dicial or reversible error. 

No error. 
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CLARE 0. R E E D  v. T H E  STATE HIGHWAY AND PUBLIC \f70RIiS 
COMMISSION O F  T H E  STATE O F  XORTH CAR01,IR'A. 

(Fi led  1s March, 1936.) 

1 .  E m i n e n t  Domain  A a-Private p rope r ty  m a y  n o t  be  t a k e n  b u t  f o r  
publ ic  use .  

P r iva t e  property may  not be talien, even upon payment of just compen- 
sation, except fo r  a public use or purpose, and  although n l ~ a t  is  :I "public 
purpose" must first be passed upon by administrative bodies, the Legisla- 
turc, cannot deprive the courts of their  power and  duty to determine the 
question when properly presented, nor map  the  courts be ~ ~ r e c l u d e d  by the  
declarations of administrative bodies a s  t o  whether the use is  public o r  
private. 

2. Same-Pleadings he ld  insufficient t o  raiqe i ssue  of fac t  a s  t o  w h e t h e r  
t a k i n g  w a ~  f o r  p r iva t e  o r  publ ic  purpose.  

Under the provisions of ch. 143 Public L a m  of 1931, the  county com- 
~niss ioners  petitioned the Sta te  Hiqhmay Commission tha t  certain roads 
in the  county be taken over a s  :i pa r t  of the  county system. Plaintiff, 
owrler of pa r t  of the land involved, obtained a temporary injunction pro- 
hibiting the  taking over of the  road, claiming the taking was  for  a private 
and not a public purpose. Upon the  re turn  of the  temporary order, t he  
court found tha t  the  takinq was  for  a public purpose, and dismissed the 
action, i t  appearillg from the  pleadings considered a s  affidavits tha t  the  
prol)osed road noultl give four families access to the  county sea t  ,lnd tlltlt 
the  road would consti tute 3 par t  of a through scenic l i ighnay. Held: 
T h e  judgment dismissing the  action i s  affirmed, there being no  evidence 
upon the  record showing tha t  the  taking over of the road v.as for  a private 
purpose sufficient to raise a n  issue of fact ,  and plaintiff being remitted to 
his r ights under S. C. Ccde, 3846 ( b h ) ,  1716, for  the  recovery of just 
compensation. 

3. Same- 
I n  taking over a road a s  a pa r t  of t he  highway system, the  scenic value 

of such road and i ts  necessity a s  a pa r t  of the system of scenic highways 
for  t he  public may  be considered in determining whether taking over the 
road is  for  a public or private purpose. 

4. Const i tu t ional  L a w  B c- 
The courts must declare t he  law a s  writ ten,  the wisdom of the  enact-  

1ne11ts being a question fo r  the 1,egislature. 

~ P E ' A L  b y  p la in t i f f  f r o m  Harding, J., 9 Soven ibe r ,  1939,  a t  C h a m -  

bers. F r o m  POLK. A e r m e d .  

T h i s  is a n  i n j u n c t i v e  p roceed ing  b rough t  by p l a i n t  ff aga ins t  t h e  

d e f e n d a n t  t o  r e s t r a i n  i t  f r o m  t a k i n g  over  plaintiff 's  r o a d  a n d  m a k i n g  it 
a p l r t  of t h e  S t a t e  sys tem of liigliways. P l a in t i f f  al leged t h a t  t l i t  

t a k i n g  w a s  f o r  a p r iva t e?  n o t  a pub l i c  purpose .  T h e  p r a y e r  i s  a s  fo l -  
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lons :  '(That the defendant and its officers, represelitatives, agents, and 
servants be permanently enjoined from taking over the private roadway 
of the plaintiff hereinbefore described as a part  of the State Highway 
System of the State of S o r t h  Carolina, and that  a temporary illjunction 
be issued and continued until the hearing of the matter on its merits; 
and for such other and further relief as is just and equitable, and that  
the plaintiff recover against the defendant the costs of this action." 

The  defendant, in answer, denied the material allegations of the com- 
plaint, and alleged: "That the defendant's action in this matter has 
been in accordance with its honest judgment and what i t  deemed to be 
for the best of the public interest and within the scope of the discretion 
vested by law in the said Commission." 

a further defense, the defendant alleges: "(1) That  this action 
is brought by the plaintiff in an effort to restrain the defendant i n  the 
exercise of the discretion vested in it by law and in direct violation of 
the provisio~is of section 7 of chapter 46 of the Public Laws of 1927, 
and carmot therefore be maintained in the courts of this State. ( 2 )  
That  this action is in effect an  allegation that the defendant has appro- 
priated certain property rights of the plaintiff, and that the General 
Assembly has, by section 3846 (bb) of the Consolidated Statutes, pro- 
vided the only and exclusire remedy by which questions of that  nature 
may be tried in the courts of this State. This action, therefore, not 
being in accordance with the provisions of law and being against an 
agency of the sovereign State and without legislative authority, cannot 
be nlaintained in the courts of this State. Wherefore, the defendant, 
having fully answered the complaint of the plaintiff, prays that  this 
action be dismissed and that  i t  go hence without day." 

The defendant sets forth, as "Exhibit A," a Road and Bridge Report, 
showing, among other things, that  the road proposed to be taken over 
will '(furnish a public outlet for fire homes from the top of the mountain 
to the c o u ~ t y  wat at Colurnbus." Also petitiou, "Exhibit B," as fo l low:  

'L In  t l ~ c  matter  of the R e d  Road, Colunibus aud  White Oak Ton-nships. 

"TVhereas, the Board of Commissioners of Polk County, a t  their regu- 
lar monthly meeting a t  the courthouse in Colurnhus, N. C., on 6 May, 
1933, duly enacted a resolution and ordinance in words and figures fol- 
lowing, to wit : 

" 'Whereas, in the opinion of this Board the best interests of the 
people of Polk County and of the particular communities which include 
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the towns of Tryon and Columbus, and that portion of White Oak 
Township situated upon the upper levels of White Oak and Tryon 
Mountains and the broad plateau which crowns said mountains, and the 
connecting ridges, will be subserved by the addition to the county road 
system of Polk County heretofore established and defined by the State 
Highway Commission conformably to the provisions of chapter 145 of 
the Public Laws of 1931, of another and new road, namely, to be com- 
posed of the following separate but connecting roads, to wit: 

"(That  certain road commonly known as the Reed Road, from its 
intersection near the town of Columbus, with the public road known as 
the Houston Road, and continuing thence to the top of the ridge and 
passing near the ruins that mark the site of the former :Log Cabin Inn, 
and also passing the entrance to the Slick Rock Estate, and traversing 
the said plateau area to the point known as Sunset Rock, and continuing 
thence in a westerly direction with the existing roadway to its inter- 
section with Skyuka Road, and continuing thence with the road known 
as Skyuka Road, and passing Skyuka Hotel, to the intel-section of said 
road with S o r t h  Carolina State Highway No. 181 (which is also 
Federal Highway KO. 176),  near the town of Lynn, North Carolina; 
said nt:w road to conform to the existing locations of said connecting 
roads. as above defined, except for such relocations and realignments as 
said State Highway Commission may deem requisite: 

" 'KO\\., therefore, Be I t  Resol~ed:  That this, the Board of County 
Commissioners, conformably to the provisions of the aforementioned 
statute, and section 13 thereof, to add the above defined new road to 
the Polk County Road System aforementioned, as provided by law; 
said petition to be signed for and in the name of this board by its chair- 
man and secretary, and duly authenticated as required by law, and said 
petition to recite and exhibit this resolution : Provided, however, that 
such right of way and easement costs, if any, and all other costs and 
expensw that may be incurred in  the execution of said project, shall be 
the obligations of the State Highway Commission and not of the county 
of Polk.' 

"Now, therefore, the said Board of Commissioners of Polk County, 
acting in  this behalf in conformity with the said resolution and the 
statute (P. L. 1931, ch. 145, and particularly section 13 thereof), does 
hereby petition the State Highway Commission of North Carolina to 
add to the County Road System of Polk County, heretofore established 
conformably to the provisions of said statute, that other and new road 
mentioned and described in said resolution; but subject, llowever, to the 
condition therein prescribed. 
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" In  witness whereof, the said Board of Commissioners has caused this 
petition to be signed in the name of said Board by its Chairman and 
duly attested by its Secretary and by the corporate seal of the said Board 
hereto affixed. 

BOARD OF COMMISSIONERS OF POLK COUETY, 
B y  (Signed) G. C. FEAGAN, 

"Attest : Chairman. 
(Signed) C. W. BALLEKGER, Secy. (Seal.)" 

The judgment of the court below is as follows: "This cause, coming 
on to  be heard before his Honor, W. F. Harding, holding the courts of 
the 18th Judicial District, upon the return of the temporary restraining 
order in Hendersonville on 15 October, 1935, and being heard upon the 
complaint and answer treated as affidavits; and after the argument of 
counsel; and the court being of opinion, and so finding, that  the defend- 
ant is  an  agency of the State of North Carolina, and that  as such agency 
is not subject to suit, except in accordance with special matters particu- 
larly authorized by the General Assembly; and that  this complaint is an  
effort to make the said Commission answerable before this court for the 
exercise of a discretionary power that has been vested in the said Com- 
mission with respect to taking over and incorporating into the public 
road system of the State additional roads; and that  the said Commis- 
sioner, i n  the exercise of the discretion vested in i t  by law and in re- 
sponse to the request of the Board of Commissioners of Polk County, 
has caused an  investigation to be made of the particular road in ques- 
tion, and based upon such investigation has found and determined that 
the incorporation of the said road into the public road system of the 
State is i n  furtherance of the public interest, and that there has been 
no abuse of the discretion on the part  of the said Commission, and that  
there has been no sufficient eridence produced before this court to satisfy 
i t  that  there has been any abuse on the part of the said Commission of 
the discretion vested in said Commission, and that  questions of pecuniary 
damage gre not properly presented in this cause for determination by 
the Court. Now, therefore, i t  is considered and adjudged that  the 
defendant's demurrer o re  tenus be and the same is hereby sustained, and 
this action is dismissed a t  the cost of the plaintiff. The matter having 
been taken under advisement by the court, all parties having agreed 
that the court can sign judgment a t  such time and place as might suit 
its convenience, this judgment is signed a t  Rutherfordton on 28 Novem- 
ber, 1935. W. F. Harding, Judge holding the courts of the 18th Judi -  
cial District." 

The  plaintiff excepted and assigned rrror to the above judgment as 
signed, and appealed to the Supreme Court. 
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Massenburg, XcCown Le. drledge and Paul Boucher f o ~  plaintiff, 
Charles Ross for defendant. 

CLARKSON, J. I t  is well settled that  public funds cannot be taken for 
private purposes, and private property can only be taken for public 
purposes upon the payment of "just compensation" to the owner. 

I n  S'tratford v .  Greensboro, 124 X. C., 127 (132-133), we find: "In 
cases where the municipal authorities are empowered by the general law, 
or by their charters, a s  in this case, to open up, grade, and pave streets, 
the expediency or necessity of doing so, and the power of exercising the 
right of eminent domain, condemnirig the prirate property of the citizen 
for that purpose, are entirely within the determination of the corporate 
body, and their action is conclusively against judicial int3rference, since 
such a question is not judicial; it  is political. 2 Dillon Mun. Gorp., 
sec. 600. When the use is  public, the necessity or exped~ency of appro- 
priating any particular property is not a subject of judicial cogniza~~ce.  
Lewis on Em. Domain, sec. 238; Boom v. Patterson, 138 U. S., 403; 
Broadrcax v.  Groom, 64 X. C., 244; Vaughan v.  Commissioners, 117 
N. C., 434. I t  is also true that  municipal authority, when lawfully 
exercising the power of condemning private lands for the public use, do 
and must determine, in the first instance, that the use to which they 
intend the Iand is public use. But  that  decision is not conclusive. B u t  
whether the use of the property which the delegated legislative authority 
has declared to be a public use be such a use as would sustain the 
authorities i n  taking, against the will of the owner, his property, is a 
judicial question. I f  the taking be in fact for the purposes of private 
use. if the basis of condemnation be the benefit of a n  individual and not 
the public interest and convenience, the courts cannot be concluded by 
the action of legislative authority from exercising jurisdiction in  deter- 
mining whether the use is  a public use or one for private gain and 
advantage. 2 Dillon, supra, sec. 600; Call v. Wilkesboro, 115 N .  C., 337. 
All the courts, we believe, concur i n  holding that  whether a particular 
use is public or not, within the meaning of the Constitu,ion, is a ques- 
tion for the judiciary. Lewis, supra, sec. 158; Cooley on Taxation, 110, 
120; Clark v. Sanders, 74 Mich., 692. . . . (Pp .  134-5.) I n  the 
case before us, the main question raised by the pleadings was whether 
the use, to which the new street and improvements were to be devoted, 
was a public use. I t  was not necessary-on the par t  of the plaintiff to 
allege or prove actual fraud in  the transaction. I f  the substantial 
benefit was for the defendant Cone as an  individual, anc! the benefit to 
the city only incidental and purely prospec'tive, then the proceedings of 
the board were ultra wires and void. An  issue should therefore have 
been submitted as to whether the action of the board, in making the 
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orders and carrying them out, was for the benefit, and whether 
the landv condemned were for the public use; and upon that  issue the 
court should ha re  instructed the jury in the law as to what constitutes 
a public use." Cobb v. R. R., 172 K. C., 58. 

I n  Hartsfield v. N e w  Bern,  186 N .  C., 136 (142-3), we find: "The 
plaintiffs rely upon Strat ford v. Greensboro, 124 N. C., 127, but a s  to 
that  case i t  was said by Hoke,  J., in  Edwards v. Comrs., 170 K. C., 451, 
cited in  Allen v. Reidscille, 178 N. C., 532: ' In that  case there was 
specific allegation, with elidence tending to show that  the action of the 
city authorities mas in pursuance to a contract admittedly entered into 
with the individual defendant and making i t  according to plaintiff's 
evidence, not a t  all improbable that the measure complained of was in 
promotion of a personal and private scheme in  favor of the individual 
defendant, and not in furtherance of the public interest.' I n  Lee v. 
Waynescille, 184 N .  C., 565 (568), Hoke,  J., speaking for a unaninlous 
court, and citing numerous cases expressly in  point says: ' I t  is the ac- 
cepted principle, declared and upheld in numerous decisions with us, 
that courts may not interfere in a giren case with the exercise of dis- 
cretionarv Imwcrs, conferred on these local aclministratix-e boards for " A 

the public welfare, uriless their action is so clearly unreasonable as to 
amount to an oppressive and manifest abuse of their discretion.' " Y a r -  
borough v. Park Corn., 196 S. C., 284 (292). 

I n  Public Laws of 1931, ch. 145, sec. 13, is the following: ((The 
board of county commissioners of any county may, when in the opinion 
of said board the best interests of the people of said county or of any 
particular community thereof will be subserved thereby, petition the 
State Highway Commission to change or abandon any road in the county 
road system or to add thereto any new road. Said petition shall be filed 
with the chairman of the State Highway Commission, who shall per- 
sonally or by his duly constituted deputy, after conferei~ce with the 
board of county commissioners of said county, make diligent inquiry into 
and study of the proposed change, abandonment, or addition, and if in 
his opinion the public interest demands the same, such change, abandon- 
ment; or addition shall be made." I n  the construction o f  the section 
above, see limitations set out in Davis v. Alexander, 202 N .  C., 130. 
I n  re Peti t ion of Edwards, 206 N.  C., 549 (551) ; Grady et al. v. Grady, 
r ~ o s f ,  749. 

The question as to what is a public purpose is not always clear or 
well defined. On the present record we see no sufficient evidence to base 
an issue of fact that  the present road taken over is for private purposes. 
The road in controversy, known as the "Reed Road," will furnish a 
public outlet for five homes from the top of the mountain to the county 
seat of Colun~bus;  then again, it  will be a part of a through scenic high- 
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way. I n  the petition of the Board of Commissioners of Polk County is 
the following: "In the opinion of this board the best interests of the 
people of Polk County and of the particular communitieig which include 
the towns of Tryon and Columbus, and that portion of White Oak 
To~vnship situated upon the upper levels of White Oak and Tryon 
Mountains and the broad plateau which crowns said mountains, and 
the connecting ridges, will be subserved by the addition to the County 
Road System of Polk County heretofore established and defined by the 
State Highway Commission conformably to the provisions of chapter 
145 of the Public Laws of 1931, of another and new road, namely, to be 
composed of the following separate but connecting roads, to wi t :  That  
certain road commonly known as the Reed Road," etc. 

I t  is  a matter of common knowledge, shall we term it, '(the tourist 
industry" is now in the mountain sections of this State one of its most 
valuable assets to the people of that  section. These scenic roads do 
much to encourage tourists to come into this "land of the sky," locate 
and spend the summer, and put into circulation money which is of great 
benefit to the people. I n  taking over a road to be a part  3f the highway 
system, this purpose can be considered on the aspect of the road being 
taken over for a public and not a private purpose. These beautiful 
mountain views ought not to be shut off from the public by selfish per- 
sons or interests. I t  goes without saying that  private property cannot 
be taken for public purposes without just compensation. 

I n  Shute v. Nonroe, 187 K. C., 676 (683), is the following: '(The 
Anglo-Saxon holds no material thing dearer than the ownership of land ; 
his home is termed his 'castle.' Although there is nothi,ig in the Con- 
stitution of North Carolina that  expressly prohibits the taking of 
private property for public use without compensation ( the clause in the 
United States Constitution to that  effect applies only to act by the 
United States and not to government of the State) ,  yet the principle is so 
grounded in  natural  equity and justice that  i t  is a par t  of the funda- 
mental law of this State that  private property cannot be taken for 
public use without just compensation. Johnston v. Rankin, 70 N .  C., 
555." MacRae v. Fayetteville, 198 N .  C., 51 (54). 

N. C. Code, 1935 (Michie), sec. 3846 (bb),  provides a remedy for 
plaintiff against defendant for damages, "just compensation," for taking 
plaintiff's land:  "Provided, that  all actions for damages for rights of 
way or other causes shall be commenced within six months from the 
completion of each particular project." 

I n  NcKinney v. N. C. Highway Corn., 192 N.  C., 670 (671), we find: 
"In Lafham v.  Highway Commission, 191 X. C., 141, speaking to the 
question, it was said that  'where a State agency, like the L3tate Highway 
Commission, is created for certain designated purposes, and a statutory 
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method of procedure provided for adjusting or litigating claims against 
such agency, the remedy set out i n  the statute is exclusive and may alone 
be pursued,' citing a number of authorities for the position. The only 
remedy afforded the plaintiff, and others similarly situated, by express 
provisions of the statute ( 3  C. S., 3846 [bb], and C. S., 1716) is a 
special proceeding in condemnation under chapter 33 of the Consoli- 
dated Statutes. This remedy is equally alailable to the owner of the 
land and the State Highway Commission." 

N. C. Code, 1935 (Michie), see. 1715, proceedings when parties cannot 
agree. Section 1716, in pa r t :  "For the purpose of acquiring such title 
the corporation, or the owner, of the land sought to be condemned, may 
present a petition to the clerk of the Superior Court of the county in  
which the real estate described in  the petition is situated, praying for 
the appointment of commissioners of appraisal," etc. Long v. C i t y  of 
Randleman,  199 N. C., 344. 

Wisdom or impolicy of legislation is not judicial question, Sidney  
Spi tzer  d Co. v. Comrs. of Frank l in  County ,  188 N .  C., 30. Policy of 
legislation for the people, not courts. Bond v. T o w n  of Tarboro, 193 
N. C., 248. Courts do not say what law ought to be, but only declare 
what i t  is. A'. v. Revis ,  193 N .  C., 192. 

I n  the judgment of the court below is the following : "That the incor- 
poration of the said road into the public road system of the State is in 
furtherance of the public interest, and that  there has been no abuse of 
the discretion on the part  of the said Commission." 

On the record, we think the above finding of the court below correct. 
Fo r  the reasons given, the judgment of the court below is 

Affirmed. 

C I T Y  O F  G R E E N S B O R O  r. G U I L F O R D  COUNTT,  B O A R D  O F  COMhIIS- 
S I O N E R S  O F  G U I L F O R D  COUNTY, AND B O A R D  O F  EDUCATION O F  
G U I L F O R D  COUNTY, 

and 

G R E A T E R  G R E E N S B O R O  SCHOOL D I S T R I C T  ET AL. V. G U I L F O R D  
COUNTT,  B O A R D  O F  C O J I M I S S I O N E R S  O F  G U I L F O R D  COUNTT, AND 

B O A R D  O F  EDUCATION O F  G U I L F O R D  COUNTY. 

(Filed 18 March, 1936.) 

1. Counties E b: Schools and School Districts B &County may not be 
forced to assume liability for special charter school district bonds not 
necessary to maintenance of constitutional school term. 

Where a special charter school district and a city operating schools 
within a special charter school district coterminous with its corporate 
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limits, issue bonds, respectively, for school sites, buildings and maintenance 
of schools in order to provide better schools within the districts than 
tliose provided by the General Assembly for the county generally, in  
accordance with intent of the General Assembly in creating such speciai 
charter districts, but at the time such bonds are isc,ued they are not 
reasonably essential and necessary for the operation of schools in the 
districts for the minimum constitutional term of s is  months, Art. IX, 
scc. 2, the city and special charter school district a,:e not entitled to 
n~audantus  to force the county to assume such bonds upon the taking over 
by the county of the buildiugs as a part of the general system of public 
schools. Liability for the bonds may not be imposed upon the county 
nithout the approval of a majority of the qualified voters of the county, 
Art. VI I ,  sec. 7. 

2. Appeal and Error P a- 
Assignments of error must be supported by exceptions taken during the 

trial in order to be considered on appeal. 
3. Appeal and Error J g- 

Where the rights of the parties are determined by the answers to certain 
issues, regardless of the answer to a subsequent issue, matters relating 
to such subsequent issue need not be considered on appeal. 

APPEAL by plaintiffs from Alley, J., a t  December Term, 1934, of 
GUILFORD. N O  error. 

Each of the above entitled actions was begun by a summons which 
was returnable before the judge of the Superior Court of Guilford 
County, a t  his chambers, in the city of Greensboro, on 31 August, 1934. 

011 the facts alltged ill the conlplaint in each action, the plaintiff 
therein prayed that  a writ of mandamus be issued by the court, com- 
manding the defendants therein to assume the payment of certain bonds 
described in the complaint, and to provide for the payment of said bonds, 
as the same shall become due, by levying taxes on all the property, both 
real and personal, subject to taxation, in Guilford County, for that  
purpose. 

The  defendants in each action filed an  answer to the complaint therein, 
and prayed that  the action be dismissed. 

On the return of the summons in  each action, i t  was ordered by the 
judge, on motion of the defendants and without objection by the plain- 
tiff, that the action be transferred to the civil issue docket of the Supe- 
rior Court of Guilford County, for the trial, a t  term time, by a jury of 
the issues of fact raised by the answer therein. Both actions were 
accordingly transferred to the civil issue docket of said court. 

When the actions came on for tr ial  a t  the December Term, 1934, of 
the Superior Court of Guilford County, by consent of' counsel for the 
plaintiff and the defendants i n  each action, it was ordered by the court 
that the two actions be consolidated for trial. The  two actions were 
accordingly consolidated and tried together. 
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At  the trial, issues arising upon the pleadings were submitted to the 
jury and answered as follows : 

"I. Dld the plaintiff', the city of Greensboro, issue and sell $1,125,000 
of bonds for the purpose of proriding sites, buildings, and equipment 
for the schools conducted and operated within its district, as alleged in 
the complaint ? Answer : 'Yes.' 

"2. Were the proceeds of said bonds used by the plaintiff, the city of 
Greensboro, for the purpose of providing sites, buildings, and equipment 
for the schools conducted and operated within its district, as alleged in 
the complaint ? Answer : 'Yes.' 

"3. What amount of the bonds and interest so issued and used by the 
said plaintiff is still outstanding and unpaid? Answer: 'Principal, 
$869,000; interest, $11,978.' 

"4. Did the plaintiff, the Greater Greensboro School District, issue 
and sell $2,300,000 of, bonds for the purpose of providing sites, buildings, 
and equipment for the schools conducted and operated within its dis- 
trict, as alleged in the complaint? Answer: 'Yes.' 

"5. Were the proceeds of said bonds used by said plaintiff for the 
purpose of providing sites, buildings, arid equipment for the schools 
conducted and operated within its district, as alleged in the complaint? 
Answer: 'Yes.' 

"6. What amount of the bonds and interest so issued and used by said 
plaintiff is still outstanding and unpaid?  Answer: 'Principal, $2,125,- 
000 ; interest, 9 

"7. Were the sites, buildings, and equipment acquired, constructed, 
and used by the plaintiff, the city of Greensboro, reasonably essential 
and necessary for the conduct and operation of the six months school 
term contemplated by -4rticle IX, section 3, of the North Carolina Con- 
stitution and statutes enacted pursuant thereto, as alleged in the com- 
plaint ? Answer : 'No.' 

"8. T e r c  the sites, buildings, and equipment acquired, constructed, 
and used by the plaintiff Greater Greensboro School District, reasonably 
essential and necessary for the conduct and operation of the six months 
school term contemplated by Article IX, section 3, of the North Caro- 
lina Constitution, and statutes enacted pursuant thereto, as alleged in 
the complaint ? Answer : 'No.' 

"9. Did the defendants, i n  the year 1922 or thereafter, assume the 
payment of the bonds and interest issued and sold by Rura l  Special 
Tax Districts i n  Guilford County, as alleged in the complaint? Answer: 
'No.' 

"10. Have the defendants failed and refused to assume the payment 
of the bonds and interest issued and sold by the plaintiffs herein, as  
alleged in the complaint? Answer: 
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"11. I s  the plaintiff, the city of Greensboro, estopped by its conduct 
from asserting its claim and demand that the defendants assume the 
payment of its bonded indebtedness, as alleged in  the complaint? 
Answer : . . . . .  .:. ..... 

"12. D'id the plaintiff Greater Greensboro School 1)istrict waive its 
right to demand that the defendants assume the paymsent of its bonded 
indebtedness, as alleged in the complaint ? Answer : ............. " 

The 1st) 2d, 3d, 4th) 5th) and 6th issues were answered by consent. 
There are n o  exceptions in the case on appeal with re!lpect to either of 
these issues. 

The court instructed the jury that if they should anriwer the 7th) 8th) 
and 9th issues WO,)~ they would not answer the loth, 11th) or 12th 
issues. The exceptions in the case on appeal are directed, chiefly, to the 
trial of the 7th) 8th) and 9th issues. 

From judgment denying the prayer of the plaintifls that a writ of 
7nandamus be issued by the court in each action, and dismissing both 
actions, the plaintiffs appealed to the Supreme Court, assigning numer- 
ous errors in the trial, and in the judgment. 

Andrew Joyner, Jr., Hoyle & Hoyle, and Hines & Boren for plaintiffs. 
B. L. Fentress, Brooks, McLendon B Holderness, Fmzier & Frazier, 

and King Le. King for defendants. 

C o m o ~ ,  J. The bonds aggregating in amount the sum of $2,125,000, 
which were issued and sold by the city of Greensboro, prior to 1926, 
when the Greater Greensboro School District was creai;ed by the Board 
of Education of Guilford County, were valid obligations of the city of 
Greensboro, a municipal corporation of this State. The issuance and 
sale of said' bonds were authoiized by statute and were first approved by 
a majority of the qualified voters of the city of Greensboro. The pro- 
ceeds of the said bonds were used by the city of Greensboro to provide 
sites, buildings, and equipment for schools which were established, main- 
tained, and operated by t h e  city of Greensboro, under valid prdvisions 
of its charter, in a special charter school district, which was coterminous 
with the corporate limits of the city of Greensboro, as such corporate 
limits existed prior to 15 March, 1923, when said corporate limits were 
extended. These schools were not established, maintained, or operated 
bv the Board of Commissioners or bv the Board of Education of Guil- 
ford County. The special charter school district. which was coterminous 
with the corporate limits of the city of Greensboro, was created by the 
General Assembly of this State, in order that the city of Greensboro 
might provide better schools in said district than those which the General 
Assembly at that time provided in obedience to the constitutional man- 
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GREENSBORO 2). GUILFORD COUNTY AND SCHOOL DISTRICT 2). GUILFORD COUNTY. 

date that "the General Assembly at  its f i ~ s t  session under this Constitu- 
tion, i .e .  (the Constitution of North Carolina adopted in 1868), shall 
provide by taxation and otherwise for a general and uniform system of 
public schools, wherein tuition shall be free of charge to all children of 
the State between the ages of six and twenty-one years." Sec. 2 ,  Art. 
IX, Const. of N. C. I t  was manifestly contemplated by the General 
Assembly, when it created the special charter school district which was 
coterminous with the corporate limits of the city of Greensboro, and 
imposed upon the city of Greensboro the duty of establishing, maintain- 
ing, and operating schools in said district, that the school facilities in 
said district would be better in all respects than those provided by the 
General Assembly for districts in which schools were maintained and 
operated for only the minimum term required by the Constitution of 
this State. 

The bonds aggregating in amount the sum of $2,300,000, which were 
issued and sold by the Board of Education of the Greater Greensboro 
School District, after the said district had been created by the General 
Assembly a special charter school district, were valid obligations of said 
district. The issuance and sale of said bonds were authorized by statute 
and were first approved by a majority of the qualified voters of said 
district. The proceeds of said bonds were used by the Board of Educa- 
tion of the Greater Greensboro School District to provide sites, 
buildings, and equipment for schools which were established, main- 
tained, and operated in  said district by said Board of Education, 
under statutory authority. These schools were not established, main- 
tained, or operated, after the issuance and sale of said bonds, by the 
Board of Commissioners or by the Board of Education of Guilford 
County. The Greater Greensboro School District, which mas first estab- 
lished by the Board of Education of Guilford County, as a school dis- 
trict, in 1926, was created by the General Assembly in 1927, a special 
charter school district. See chapter 77, Private Laws of North Caro- 
lina, 1927. I t  is provided therein that "the $2,300,000 bonds voted for 
and in behalf of said district may be issued and sold by the Board of 
Education of the Greater Greensboro School District, in the name of the 
district." A11 the provisions of chapter 77, Private Laws of Sor th  
Carolina, 1927, show that it was contemplated by the General Assembly, 
when it created the Greater Greensboro School District a special charter 
school district, and imposed upon the Board of Education of said dis- 
trict the duty to establish, maintain, and operate schools in said dis- 
trict, that the school facilities of said district would be better in all 
respects than those which the General Assembly had then provided for 
districts in the sereral counties of the State, in which schools were main- 
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tained and operated for only the minimum term required by the Consti- 
tution of the State. 

The  facts as found by the jury a t  the trial of these actions that  the 
sites, buildings, and equipment acquired, constructed, and used by the 
plaintiffs for  schools in their respective districts, were not reasonably 
essential and necessary for the operation in said districts of schools for 
the minimum term required by constitutional mandat., do not support 
the suggestion that  the jury, i n  answer to issues submitted by the court, 
found that  the governing authorities of the plaintiffs had acquired sites, 
constructed buildings, and purchased equipment, with the proceeds of 
said bonds, which were not reasonably required by tlle needs of their 
respective special charter school districts. On  the contrary, all the 
evidence a t  the trial shows that  the sites acquired, tlle buildings con- 
~t ruc ted ,  and the equipment purchased, were all required for the opera- 
tion of schools in their respective districts, as contemplated and author- 
ized by the General Assembly of this State. These facts are, however, 
material to a proper determination of the questions involved in these 
actions, to wi t :  Whether, under the law of this State, i t  has become and 
is now the duty of the defendants to assume the payment of the amounts 
now due and unpaid on the bonds which were issued and sold by the 
plaintiffs as obligations of their respective districts, and thereby make 
said bonds the obligations of Guilford County. - 

111 supljort of their colitentioil that the> questioris involved in these 
A .  

actions should be answered in the affirmative, the plaintiffs cite and rely 
upon the decision of this Court in City  of Hickory v. Catawba County 
and Newton Graded School District v. Catawba Count!/, 206 K. C., 165, 
173 S. E., 56. These cases were consolidated and tried together in the 
Superior Court of Catawba County. On defendanti? appeal to this 
Court, the judgment of the Superior Court, on the facts found by said 
court, commanding the defendants to assume the payment of bonds 
issued by the plaintiffs, and to levy taxes on all the taxable property in  
Catawba County for that  purpose, was affirmed. I n  that  case i t  was 
fount1 as a fact by the Superior Court that  the proceeds of the bonds 
issued and sold by the plaintiffs had been used by them in the construc- 
tion of buildings which were necessary for the operation in their respec- 
tive districts of schools for the minimum constitutional term of six 
months in  each and every year. I n  his opinion in  that  case, writing for 
the Court, Justice Adam says: "This is  not a problem to be solved by 
the defendants in the exercise of their discretion, or one in  the solution 
of which the courts are shorn of jurisdiction. The  exercise of jurisdic- 
tion implies the right to hear evidence on the question whether buildings 
and equipment of certain types are essential to the operation of the 
schools." The clear implication is that  when i t  i s  found as a fact, as i n  
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the instant case, that  the buildings constructed by the governing authori- 
ties of a special charter school district and paid for out of the proceeds 
of bonds ~vhich were obligations of the said district, a t  the time the said 
bonds were issued and sold, were not reasonably essential and necessary 
for the operation in  said district of schools for the minimum constitu- 
tional term of six months, there is no duty imposed by law up011 the 
county in which said district i s  located, or upon its Board of Commis- 
sioners or Board of Education, which can be enforced by a writ of 
mandamus, to assume the payment of said bonds, where the General 
Assembly has authorized and directed the county and its governing 
authorities to take over said buildings and use them in operating public 
schools as part  of the general and uniform system of public schools, 
required by the Constitution of this State. I n  such case, liability for 
the bonds cannot be imposed upon the county without the approval of a 
majority of the qualified voters of the county. Art. VII,  sec. 7, Const. 
of N. C. 

We haye considered the numerous contentions of the plaintiffs on this 
appeal. Many of them are not supported by assignments of error based 
011 exceptions taken during the trial. F o r  this reason they do not require 
discussion. Contentions which are so supported are without substantial 
merit. They are not sustained. The answers to  the 7th and 8th issues 
are sufficient to support the judgment, without regard to the answer to 
the 9th issue. I n  view of the answers to the 7th and 8th issues, it  is 
immaterial whether or  not the defendants have assumed the payment of 
bonds issued by the rural  districts of Guilford County. The proceeds of 
tllr,se b o d s  \\ere used in the construction of buildings in said districts, 
which uere  required for the operation of schools in said district for the 
constitutional term of six months. 

The  situation in Guilford County with respect to the bonded indebted- 
ness of said county for  schools, as  disclosed by the record on this appeal, 
is the result of a belated recognition by the General Assembly of its 
constitutional duty to provide a general and uniform system of public 
schools, which shall be as the Constitution contemplates, a State system. 
The problems presented by this situation are legislative and not judicial. 
Relief must be sought from the General Assembly and not from the 
courts. 

We find no error in the trial of these actions. The judgment is 
affirmed. 

N o  error. 
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J. C. THOMSON v. HARNETT COUNTY, A BODY POLITIC A X D  CORPORATE, AXD 

d. B. ENNIS, J. S. BARKER, G .  R. NOEL, A N D  E. L. COOK, AXD A. A. 
CAMERON, AS T H E  BOARD O F  CORIMISSI0NEE:S O F  HARNETT 
COUNTY. 

(Filed 18 March, 1936.) 

1. Taxa t ion  A c-Issuance of county  bonds  he ld  n o t  t o  violate consti tu- 
t i ona l  m a n d a t e  t h a t  proper ty  m a y  n o t  be  t a k e n  b u t  by  l a w  of t h e  land.  

Under the  provisions of ch. 342, Public-Local Laws of 1935, defendant 
county proposed to issue county bonds bearing 4% interest  to refinance 
lownship road bonds issued by the townships of the county, the township 
bonds to remain valid and to be acquirrd by the county and  held in a 
sinking fund. and the  county bonds to be paid by a t a x  equal to 670 of the  
bonds issued by each township to be levied in  the  regpective townships. 
He7d: The proposed county bond issue is  merely to refinance the  township 
uni t  bonds, and the  possibility of a deficit requiring payment by the county 
a s  a whole i s  remote, and plaintiff taxpayer's contention tha t  the s ta tu te  
violates Art. I ,  sec. 17, of the Sta te  Constitution, prohibiting the taking of 
property but  by the  law of the  land, i s  untenable. 

2. Count ies  E b C o u n t y  bond  issue  t o  refinance county  township  r o a d  
bonds  he ld  f o r  coun ty  purpose.  

Under the provisions of ch. 342, Public-Local Laws of 1935, defendant 
county proposed to issue county bonds to refinance bonds issued by the  
townships of the county. The proceeds of the township bonds were used 
in  the construction of highways constituting a pa r t  of the general highway 
system of the county, which highways were later taken over by the county, 
ch. 293, Public-Local Laws  of 1925, and thereafter taken over for main- 
tenance and improvement by the State. H e l d :  The proposed county bond 
issue is  for a county purpose within the  meaning of Art. V, sec. 6 of the 
Constitution of North Carolina. 

3. Taxat ion A a-Bond i s sue  t o  refinance townsh ip  bonds  issued f o r  
county  highways he ld  f o r  necessary county  expense.  

Defendant county proposed to issue bonds to  refinance bonds issued by 
i t s  townships, the  proceeds of the township bonds having been used to 
build highways thereafter taken over by the county a s  a par t  of the 
county highway system. Held:  The  township bonds were for a necessary 
county expense, and the approval of the majority of t he  qualified voters 
of the county is not a prerequisite to the issuance of the refunding bonds, 
N. C. Constitution, Art. VII ,  sec. 7. 

4. Taxat ion A e :  Count ies  A c-Under fac ts  of this case  proposed county  
bond  issue  he ld  n o t  a t a x  o n  o n e  communi ty  f o r  benefit of another .  

Under the provisions of ch. 342. Public-Local Laws ~f 1936, defendant 
county proposed to issue county bonds bcaring 47% interest  to refinance 
township road bonds issued by the townships of the coiinty, the township 
bonds to remain valid and outstanding and t o  be acquired by the county 
and held in  a sinking fund, and the county bonds to be paid by a t a x  
equal to 6'Jo of the bonds issued by each township to be levied in the  
respective townships. The proceeds of the t o ~ ~ n s h i p  bonds were used in 
the  construction of highways later taken over by the county a s  n par t  of 
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the county highway system. Held:  Since the proceeds of the townshil> 
bonds were used for a necessary county expense and the entire county 
recei~ed the benefit of the expenditure by the townships, and since K. ('. 
Constitution, Art. VII, sec. 2, imposes the duty on the county commission- 
ers to supervise roads. the levying of taxes and finances of the county. 
objection to the progosed county bond issue on the ground that the statute 
authorizing the bond issue violates N. C .  Constitution, Art. VII, sec. 9, 
by granting the power to tax one community or local t a s  district for the 
exclusive benefit of another, is untenable. 

5. Constitutional Law 9 a- 
Our Constitution is not static, but must be liberally construed to meet 

changing conditions. 
6. Counties A a- 

A county is but an agency of the State, and is subject to almost unlim- 
ited legislative control in the exercise of ordinary governmental functions. 

APPEAL by plaintiff from Simclair, J., at  Chambers, 17 February, 
1936, in Lillington, N. C. From HARKETT. Affirmed. 

This  is  an injunctive proceeding, brought by plaintiff against defend- 
ants, to restrain them from issuing $427,000 of county bonds. 

The judgment in  the court below was as follows: 
"This cause coming on to be heard before the undersigned judge hold- 

ing the courts of the Fourth Judicial District, a t  chambers in Lilling- 
ton, S o r t h  Carolina, on 17 February, 1936, upon the complaint, treated 
as an  affidavit, and the demurrer of the defendants, the court concludes: 

"1. That  the bond issues of the several townships of Harnett  County 
described in the complaint, now outstanding and unprovided for, totaling 
$427,000, were issued lawfully, and the proceeds thereof expended for 
the iniprorement of the public roads constituting the public road system 
of Harnett  County. 

"2. That  said bonds are and will remain valid obligations against the 
taxable properties of the several townships issuing them until paid, and 
the continued levying and collecting of a tax to pay a t  least the interest 
thereon by the commissioners of Harnet t  County is a ral id exercise of 
the taxing power. 

"3. That  the county of Harnet t  as a whole received a direct benefit 
from the expenditure of the money represented by said indebtedness, 
and the proposed underwriting of said indebtedness by the issuance of 
county bonds is in accordance with law and for a county purpose. 

"4. That  the carrying out of the proposed arrangements, as outlined 
in the complaint, will violate no constitutional right of the plaintiff, or 
any other taxpayer, but  dl inure to the benefit of the plaintiff 2nd all 
other taxpayers of the county as a whole. 

"Therefore, the motion of the plaintiff for an injunction is denied, the 
proposed issuance of bonds is declared to be a valid and lawful exercise 
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of the authority vested by law and in said board of commissioners, and 
the action is therefore dismissed. N. A. Sinclair, Judge." 

The plaintiff excepted and assigned error to the judgment as signed, 
and appealed to the Supreme Court. The exception e.nd assignment of 
error and necessary facts will be set forth in the opinion. 

Jernigan, Godwin & Strickland for plaintiff. 
I .  R. Williams, county attorney, and Ross c f  Ross, special attorneys, 

for f h e  defendants. 

CIARXSON, J .  The  facts: Under and by virtue of the provisions of 
chapter 427 of the Public-Local Laws of 1913, each and every one of 
the townships of Harnett  County from time to time issued township road 
bonds by vote of the people, and expended the proceed:; of the said road 
bonds upon the improvement and development of the public roads of 
the county lying within the respective townships, the said bonds being in 
the total sum of $430,000. None of the principal of the said bonds has 
been paid, except $3,000 of the bonds of Buckhorn Township, and the 
remainder of the said principal remains due and unpaid, a n d  no provi- 
sion has been made by the respective townships for the payment of the 
said principal sum. 

Section 17 of the act provides that the township road commissions to 
be set up  ill the event of a favorable vote in each townslip shall "succeed 
to and have all of the rights, powers, and duties, not inconsistent with 
the provisions of this act, now conferred by law upon the township board 
of supervisors." The act does not deprive the board of county com- 
missioners of their general right to aid in the improvement of the public 
roads of the county. 

Chapter 293 of the Public-Local Laws of 1925, substituted for the 
existing several agencies of township road commissionci, one commission 
for the entire county, and vested in this county highway comnlission the 
control of the roads then being maintained and improved by the several 
to\~nships,  aud that act, in section 13, expressly declared, with reference 
to the outstanding township bonds: "Thcl proceeds of said bo~lds are 
hereby declared and found to have been expended for the necessary 
improvement of the public roads of Harnett  County." The couilty 
commissioners were, in that  act, autliorizetl. in  their discretion (section 
13))  "to purchase or assume the payment of any and all of the road 
bonds of the several townships heretofore issued and outstanding." 
This discretion, however, was never exercised. 

By chapter 3-12 of the Public-Local L a w  of 1038, after reciting in 
detail the outstanding township road bond issues, it was declared: 
"The proceeds of the said bonds were used for the purpose of the neces- 
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sary improvement of public roads constituting a part  of the general 
road system of the county, and the entire county received direct benefit 
from tlie said expenditures, and the county as a whole was reliered of 
a n  expenditure which otherwise would have fallen upon the whole 
county." 

The seleral townships of Harizett County issued road bonds b ~ t w e u  
1 October, 1914, and 1 July,  1921. These bonds constitute obligations 
of the r e spe r t i~e  to~vnships. The  proceeds thereof were spent i n  the 
respecti\e tonnships for improving roads therein which the General 
Assembly has declared coristitute ('a par t  of the general road system of 
the couiity." Some of these tonnship road bonds are now in default. 

Chapter 346, Public-Local Laws 1935, supra-((An act to authorize 
rcfu~lcling bonds for the county of IIarnett  for the retirement of town- 
ship road bonds in  said county," provides that  the township bonds are 
in all respects validated; that  Harnet t  County is authorized to issuc full 
fai th allcl cretllt bonds of the county bearing intereit not exceeding 4:; 
per annun1 aiid maturing serially over not to exceed thirty years, and to 
levy aud collect ailnually upon the entire taxable property of tlie county 
such tax as may be necessary, i n  addition to other sources of revenue 
proliiled in the act to pay interest and principal oil the county bonds 
as tlle same may become due. The  act declares that  the county bonds 
and tax are for meeting a llecessary expense of the county, and provides 
that n i t h  the consent of the Local Government Commission as to each 
transaction, the Board of Comnlissioners may exchange tlle bonds 
authorized by the act for township bonds, or, after their sale a t  not less 
than par, may use the proceeds for the exclusive purpose of purchasing 
tovnship bolids of the issues described in the preambles, all upon such 
terms as map be agrecd upon \ n t h  the holders of township bonds, but 
nor more than par for p a r ;  that  the township bonds so "acquired" shall 
remain 7 d i d  ohlJgations of the respective tonilships, and shall be de- 
posited in the sinking fund for the county bonds and held for the purpose 
of p a ~ i n g  the county bonds; that  the board shall be required to l e ~  y and 
cdlict  ~mnually in each towiship a ta? sufficient to pay a t  least 6 ( ;  
intcrest annually on the township bonds now outstanding and unpaid;  
that proportion of the collections from this tax which represents the 
proi~ortion of the total outstanding township bonds which are held in the 
si i~king fund. shall be paid to the sinking fund ;  and that  such tax and 
payments are to continue in each township unti l  collections from such 
tonns l i~p are sufficient to retire an  amount of the county bonds equal 
to the amount of bonds of such township acquired by the sinking fund. 

Gnder the authority of the above act, the board of commissioners for 
the couiity of Harnett  has adopted a resolution providing for the issu- 
ante of Y4X,000 Harnett  County Township Road Refunding Bonds. 
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This resolution describes the township bonds to be acquired by purchase 
or exchange for the county bonds authorized. The county accountant is 
directed to negotiate and enter into agreements with the holders of the 
township bonds, subject to the approval of the board of commissioners 
of Harnett County, on the most advantageous term$ available to the 
county, for the acquisition of such bonds. 

The act is challenged by the plaintiff upon the grounds: First, that 
it is the taking of the plaintiff taxpayer's property cther than hy the 
the law of the land; second, that it is an authorization of a county tax 
for other than a county purpose; third, that it is not for a necessary 
expense; and fourth, that it violates Article V I I ,  see. 9, of the Constitu- 
tion, by levying a tax on the community or taxing district for the exclu- 
sive benefit of another. 

Plaintiff says the questions present are:  "(1) Does chapter 342, 
Public-Local Laws of North Carolina, 1935; violate Article I, see. 17, 
of the Xorth Carolina Constitution, which prohibits the taking of plain- 
tiff's property other than by law of the land? ( 2 )  Dces the act violate 
Article V, see. 6, of the North Carolina Constitution which prohibits 
the levy of a county tax for other than a county purpose? ( 3 )  Does 
the act violate Article V I I ,  see. 7, of the ATorth Carolina Constitution, 
which prohibits a county from contracting a debt and levying a tax for 
other than a necessary expense of the county without a vote of the 
majority of the qualified voters therein? (4) Does the act violate 
Article VII ,  see. 9, of the North Carolina Constitution, by granting the 
power to tax one community or district for the exclusive benefit of 
another?" We do not think the contentions of p1ai:ltiff can be sus- 
tained. 

The first question: The township units are pledged now to pay the 
principal and 6% interest on its present bonds. The county issue under 
the act in controversy is in the aggregate sum of $427,000, and is for 
the amount of all the township units, and the issue is3 restricted to be 
sold or exchanged a t  4% to aid these units. We cannot see how there 
can be ally possibility of a deficit under the neTv issuance of bonds of 4% 
when the township units are pledged to pay 6%.  I t  is an easy method 
of firlancing the township unit bonds and does not deprive plaintiff of 
his property. I t  does not impinge the Constitution "but by the law of 
the land." 

The second question: Under Article V, see. 6, in Brooks v. Avery 
C o u n f y ,  206 N. C., 840, it is held: "A county has authority to issue fund- 
ing and refunding bonds with the approval of the Local Government 
Commission to take up valid, outstanding indebtedness of the county 
which was incurred for necessary county expenses. Article V, see. 6." 
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We think, under the facts and circumstances of this case, the bonds 
are for a county purpose. I t  may be noted that the county roads were 
taken over by the State for maintenance and improvement, and are now 
maintained and improved by the State. Public Laws 1931, ch. 14.5. 

I n  Hill v. Comrs., 190 N .  C., 123, i t  is held: "A public-local law 
authorizing the commissioners of a county to take over a specified high- 
way within the county, constituting one of the principal highways within 
the county, connecting two important State highways, transferring to 
the said commissioriers the bridges of the various townships for their 
care and supervision, is not violative of Article 11, see. 29, of our Con- 
stitution against direct legislation by local, private, or special act, nor 
the taking of property without the due process of law, Article I, 
see. 1 7 ;  nor the pledging of the county's fai th or credit without the 
approval of the voters, etc., Article VII ,  see. 7 ;  nor against the uni- 
formity rule, Art. V I I ,  see. 9." 

The third auestion: I t  has been held by this Court that  roads are 
necessary expenses. Citing a wealth of authorities, i t  is said in  Barbour 
v. R'ake County, 197 N.  C., 314 (317) : " l t  has been held in this juris- 
diction that the construction and repair of bridges and roads are neces- 
sary expenses. T o  contract a debt for such purposes, a vote of the 
majority of the qualified voters of a county is not a prerequisite." 

The fourth question: The  plaintiff contends that  ((The act violates 
Article V I I ,  see. 9, of the S o r t h  Carolina Constitution, by granting the 
power to tax oue eonlnlumty or local taxing district for the exc.lusi\e 
benefit of another." C'onzmissioners v.  Lucy, 174 N. C., 141; Ellis u. 
Greene, 191 N .  C., 761 (766). 

Constitution of Korth Carolina, Article VII ,  see. 2, is as follows: 
"It shall be the duty of the commissioners to exercise a general super- 
vision aud control of the penal and charitable institutions, schools, roads, 
bridges, levying of taxes and finances of the county, as rnay he pre- 
scribed by law. The register of deeds shall be, ex oficlo, clerk of the 
board of commissioners." The General Assembly can, "as may be pre- 
scribed by law," give almost unlimited power to tlle counties to carry out 
this pro\-ision of the Constitution. 

The act in co~~troversy  does not in any n a y  impair thc obligation of 
the ton riship bonds. These bonds are valid obligations of the townships. 
r~ ider  Article V I I ,  see. 2, of the Constitution, above quoted, the corn- 
missioners of a county hare  the duty to exercise a general supervision 
and cont rd  of the roads and levying of taxes as prescribed by law in 
reference to roads. By 1egisIative authority all these roads were taken 
over by the county and the act of 1935 declared that tlle entire county 
received direct benefit from the expenditures i r ~  the torvriships, and the 
county as a whole was relieved of ail expenditure which othe&se \vould 
hare  fallen upon the whole county. 
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In Reeves v. Buncombe County, 204 N. C., 45 (17) ,  Brogden, J., 
wri t ing t h e  opinion for  the Court,  distinguishes C'omw~issioners v. Lacy, 
supra,-and ~ T l i s  v. Greene, supra,  and  says:  "The record discloses t h a t  
the proceeds of both bond issues were spent upon roads and bridges i n  
Black Mounta in  Township, 'which said roads and  bridges n-ere la ter  
taken over by the county of Bunconlbe as  a p a r t  of the highway system 
of said county, and  la te r  taken over by  tht> S t a t e  H i g h w a y  Commission, 
and  a r e  now under  the control of same.' Manifestlv, l,he facts  so estab- " ,  

lislled disclose t h a t  the project was not one of local or township benefit, 
supervision, and  control, bu t  such expenditure was made (quoting f r o m  
Comrs. v. Lacy, s u p r a )  (for t h e  public benefit o r  a pa;*t of the S t a t e  o r  
county system.' Hence, t h e  la; impresses upon the  bond issues the 
character  and  qual i ty  of a county-wide obligation." 

O u r  Constitution is not static-it is elastic t o  meet changing condi- 
tions. It mus t  be  liberally construed, as  was done i n  t h e  R e e w s  case, 
supra.  T h e  act i n  controversy c ~ m n o t  in jure  plaintiff but is a n  a id  to 
the townships to meet cllanged conditions. A countp i s  subject to almost 
unlimited legislative control i n  the  exercise of ordinary governmentnl 
functions, it  being but a n  agency of the  State. D a y  I * .  Commissioners, 
191 N. C., 780, 

F o r  tlie reasons given, the judgment of tlie court  below is  
Affirmed. 

STATIC O F  N O R T H  CARO1,IXA EX RBL. BANK O F  S P R U C E  P I S E  V. J. H. 
RIcKINSEY A N D  U K I T E D  S T A T E S  F I D E L I T Y  AND GUARANTY COM- 
P A S T .  

(Mled 18 Blnrch, 1936.) 

1. Register of Deeds B b-Failure 04 register of deeds t o  properly register 
instrunlrnts is breach of bond for  which person injured may sue. 

The register of deeds of a county is required by statute to register 
nritten instruments' properly l~resented to him for recistration, and to 
1)roperly i n d e ~  and cross-indes such instruments as  nn essential p r t  of 
their repistrntion, C. S., 3353, and the failure of the register of deeds to 
rcyister such instruments or his failme to properly indrlx and cross-index 
them is a breach of his statutory bond, C. S., 3545, for which he and the 
surety on his bond are liable to the person injured by s,uch breach, C. S., 
3555. 

2. Lin~itnt ion of Actions P. a-Action against register's bond for  fai lure  
t o  register instrumrnt  nccl ues nt t ime of failure and not its d i s c o t e l ~ .  

This action to recnvcr agninst the statutory bond of defendant register 
of' deeds was brought under the provisions cf C. S., 35 1, to recorer dam- 
apes sustained by reason of the failure of the register of deeds to properly 
iniles and cross-indes relator's msrtgcge, resulting in loss of priority of 
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the instrument to subsequently registered mortgages and subsequently 
docketed judgments. Relator's evidence tended to show that  the failure 
of the clerk to index and cross-index its mortgage was not discovered 
until about two years before institution of the action, but it appeared that 
the clerk was required by the statute to index and cross-index the instru- 
ment more than six gears before the institution of the action. H e l d :  
The cause of action accrued a t  the time of the neglect of the rrgister of 
deeds to index and cross-index the instrument as  required by the statute, 
and the action should have been dismissed by judgment as  of nonsuit upon 
defendants' plea of the six-year statute of limitations, C. S., 439. 

STACY, C. J., and DEWY, J., took no part in the consideration or decision of 
this case. 

SPPEAL by defendants f r o m  N a ~ d i n g ,  J . ,  at  March-Apri l  Term,  1935, 
of MITCRELL. Reversed. 

T h i s  is  a n  action to recorer damages resulting f r o m  the breach of a n  
official bond filed by tlie defendant J. H. McICinney, rcgister of deeds of 
Nitcl i r l l  County, with the  board of commissioners of said county, oil 
22  December, 1924. T h e  action was begun on 25 October, 1933. 

T h e  defendants i n  their  answer deny the breach of the  bond a s  alleged 
i n  t h e  complaint,  and  among other defenses set u p  ill their  answer, 
pleaded i n  bar  of plaintiff's recovery i n  this action certain statutes of 
limitation. 

T h e  evidence offered a t  the t r i a l  by  t h e  plaintiff slion c 1 the following 
facts  : 

A t  the general election held in Mitchell County, 011 S o ~ e r n b e r ,  
1934, the  defendant J. H. McKinney was duly elected register of deeds 
of said county for  a term of two years, beginning on the  first Monday 
i n  Dcccmher, 1924, and ending on the first Monday i n  December, 1926. 
Af te r  the said election, t h e  defendant filed nit11 the board of commii- 
sioners of Mitchell County a bond i n  the  w n l  of $5,000, p a y a h l ~  to tlie 
S t a t e  of X o r t h  Carolina, and  i n  forin as  r e q u i r d  by statute. T h i s  bond 
V:IP (1111> (~xec11t~tI t ~ y  tlit' c I e f e i l ~ l : ~ ~ ~ t  l - l~i te t l  State, Fitlelity a11(1 (;11;1rallt\ 
Company as  surety, and n a s  duly npproTet1 ant1 accepted by the I~oarcl 
of commissioners of Alitchell Courity. After  he had  filed .aid I)oncl, 
and had otherwise qualified as  register of deeds of Mitchell County, fo r  
a t e rm of t n o  years as aforesaid, the defcnda i~ t  J. H. X c I i i ~ i n e y  c~rl tcr~t i  
upon tlie perfornlance of the duties of his  office. T h e  defendant 1 ~ s  
been froiii t i n e  to time re5lectccl as  rcgis tw of deeds of Mitchell ( ' O U I I ! ~  

for  euccewire terms of two years each, a d  is iio\\ n ~ i d  lixs bee11 at a11 
times qince 1.5 J a n u a r y ,  1923, the  duly elected and  duly qualified register 
of dce& of Mitchell C o u r ~ t ~  

011 15 J a n u a r y ,  192.5, the relator B a n k  of Spruce  Pine filed rtitll the 
t l r~f(~~~d:r i r t ,  for  rcgirtratlon, a mortgage tlwd t,- aliic.11 the mortgagor- 
ilarnetl therein, to w i t :  C. F. -1rronood anit his x i f e  and  D .  1'. I l y a t t  
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and his wife, conveyed to the Bank of Spruce Pine  (certain real estate 
described therein and located in  Mitchell County, to secure the payment 
of their bond i n  the sum of $4,500, payable to the Bank of Spruce Pine. 
The said bond was dated 6 January,  1925, and was due four months 
after its date. Pr ior  to the time the said mortgage dl:ed was filed with 
the defendant for registration its execution by the mortgagors had been 
duly probated by tlie clerk of the Superior Court of Mitchell County. 
The said mortgage deed was recorded by the defendaut on 15 January,  
1925, at page 266, in Book KO. 47, i n  his office. Thz  defendant, how- 
ever, failed and neglected to index and cross-index t2e registration of 
tlie said mortgage deed, as required by statute, during his term of office, 
which expired on the first ;?/Ionday in  December, 1926. During a subse- 
quent term of office as register of deeds of Mitchell County, to which he 
had been elected, to wit :  On  25 June, 1931, a t  the request of the relator 
Bank of Spruce Pine, the defendant properly indexed and cross-indexed 
the registration of said mortgage deed. A short timc before 2 3  June, 
1931, the relator discovered, for the first tirne, that  its mortgage deed was 
not properly indexed and cross-indexed, and immedia1,ely requested the 
defendant to index and cross-index the same in accorda 1ce with statutory 
requirements. 

During the period of time which elapsc>d from 15 ,January, 1925, to 
25 June,  1931, certain mortgage deeds executed by C. F. Arrowood and 
his wife nlltl 1). P. Hyatt  and his wife were duly registered in  the office 
of the register of deeds of Mitchell County, and certain judgments recov- 
ered against the said D. F. Arromood and his wife and against D. P. 
Hyart  and his wife mere docketed in the office of the clerk of the Supe- 
rior Court of X t c h e l l  County. As the result of the failure and ~ ~ e g l c c t  
of the defendant J. H. McKinuey, register of deeds, to index and cross- 
index its mortgage deed, on 1.5 January,  1925, or thereafter during his 
term of office, which expired on the first Xonday in De2ember, 1926, tlie 
relator did not acquire priority over the mortgages subsequently executed 
by C. F. Arrowood and his wife and D. P. Hyat t  and his wife, and 
subscque~ltly registcred in the office of the register of deeds of Xitchell 
County, a i d  o ~ e r  tlie judgnlents subsequently recoveret against the said 
C. F. Arrowood and wife and the said D. 1'. Hyat t  anc wife, and subse- 
quently docketed in the office of the clerk of the Superior Court of said 
county, with respect to the real estate described in its mortgage deed 
from C. F. Arrowood and his wife and D.  P. Hyat t  and his wife. The 
said real estate was sold under foreclosure proceedings instituted subse- 
quent to 25 June,  1931. The  proceeds of the sale of said real estate have 
been applied to the satisfaction of the mortgage deeds executed by C. F. 
Arrowood and his wife and D. P. Hya t t  and his wife, and of the judg- 
ments recovered against them, in the order of their priority. The  
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amount now due to the Bank of Spruce Pine, the relator in this action, 
on the not? executed by C. F. Arrowood and his n-ifc and D. P. Hyat t  
and his wife, and secured in the mortgage deed executed by them to the 
Bank of Spruce Pine, is $468.37, witli interest from 14 January ,  1933. 

.It the close of the evidence for the plaintiff, the defendants nioved 
for judgmcnt as of nonsuit. Thc ~ ~ i o t i o n  was tler~iecl, and the rlefcl~tlaiits 
duly excepted. 

No evidcnce was offered by the defendants. 
The issues submitted to the jury were almvered as follows: 
"I. I s  the plaintiff's cause of action barred by the statute of limita- 

tions, as alleged in the answer? Answer: (So. '  
"2. Did the defendant J. H. McKinney, register of deeds of Xitchell 

Count?, fail to properly index and cross-index the mortgage deed re- 
ferred to in the complail~t, ns alleged in tlie complaint ? Answer: 'Yes.' 

"3. What damages, if any, is the plaintiff entitled to recover of the 
defendant J. H. McKinney, and the surety on his bond, Ullited States 
Fidelity and Guaranty Company 2 Answer : '$400.00."' 

From judgment that plaintiff recover of the defcndal~ts J. H. Xc-  
Kinney and the United States Fidelity and Guaranty Company, and 
each of them, the sum of $400.00, with interest on same from 30 Octo- 
ber, 1933, and the costs of the action, the defendants appealed to the 
Supreme Court, assigning errors in the trial. 

X C B P ~  (e. X c B e e  and  Burke (e. Burke for plainti#.  
Huskins (e. Wilson  f o r  defendants .  

CONSOR, J. This action was instituted under the prorisions of C. S., 
354, nherein it is provided, among other things, that  elery person in- 
jured by the neglect of the rcgister of deeds of any county 111 this State 
to perform an  official duty may institute an action in the lianie of the 
Statc apaii~qt snch regliter of tlwtli, a i d  the surety or ~urc t ic~s  1111 his 
official hoild. Ererg prrbon nlio has bren duly cllectrtl register of (lee115 
of any county in this State, before he is ~nducted  into his ofice, is 
required by statute to give bond with sufficient surety, to be approxed 
by the board of conimissioiiers of the county, in a sum not exceeding ten 
thousand dollars, payable to tlie State of S o r t h  Carolilia. and condi- 
tioned for the safe keeping of the books and records, and for the fai thful  
discharge of the duties of hls officc. H e  is required to renew his bond 
annually on the first Monday in December. C. S., 3545. 

I t  is provided by statute that  "the register of deeds shall register all 
instrunlerits in writing del i~ered  to him for registration forthwith. H e  
<hall endorse on each instrument in writing the day and hour on which 
it is presented to him for registration, and such endorsement shall he 
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entered on his books and form a par t  of the registration, and he shall, 
immediately upon making the endorsement herein required upon each 
instrument in  writing, index and cross-index the same in  the order of 
time in which such instruments are presented to h im:  Provided, that  
the register of deeds may, if in his opinion it is  proper to do so, prepare 
and use in lieu of his permanent index a temporary index until the 
instrument is actually recorded, upon which all instruments shall be 
indexed immediately upon receipt of same in his office, and until said 
instruments shall have been recorded, the temporary inc~ex shall operate 
in  all respects as the permanent index. I'n the event the register of 
deeds shall use a temporary index, however, all instruments shall be 
recorcled and cross-indexed on the permanent index w i ~ h i n  thir ty (30) 
days from date of receipt of same." C. S., 3553. 

The neglect of a register of deeds to  register a deed or other instrument 
presented to him for registration, as required by statute, is  a breach of 
his official bond, and for such breach he and the surety c r  sureties on his  
official bonds are liable to any person injured by such breach. C. S., 
3555. 

Thc indexing and cross-indexing of deeds or other instruments in 
writing filed with a register of deeds for registration, as required by 
statute, is essential to their proper registration (Woodley v. Gregory, 
205 X. C., 280, 171 S. E., 65),  and the failure of a register of deeds to 
index and cross-index such deed or instrument is  a breach of his official 
bond, for nliicli he is liable on his official bond to the person injured by 
such breach. (Watkins v. Simonds, 202 N .  C., 746, 164 S. E., 363.) 

Thc~ evidence a t  the tr ial  of the action showed that  the defendant 
J. H, JIcKinney, register of deeds of Mitchell County, breached his 
official bond by his neglect to index and cross-index, as required by 
statute, the mortgage deed which was delivered to the said defendant for 
registration by the relator Bank of Spruce Pine  on 13  January ,  1925. 
The relator is entitled to recover in  this action such damages as resulted 
from said breach, unless, as contended by the defendants, the action is 
barred by the statute of limitations. 

I t  is provided by statute in  this State that  an  action to recover on the 
official bond of a public officer must be begun within sir. years from the 
date at which the cause of action accrued. C. S., 439. Otherwise, the 
action is barred, and the plaintiff cannot recover. 

This action was begun on 25 October, 1933. 
The cause cf action on .which the plaintiffs seek to recover in this 

action accrued a t  the date of the neglect of the defendant J. H. McKin- 
ney, register of deeds of Nitchell County, to index and cross-index the 
mortgage deed delivered to him by the Bank of Spruce Pine  for regis- 
tration, as required by statute, which was 15  January,  1923. The action 
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was not begun within six years  f rom the  date  on which the cause of 
action accrued. F o r  tha t  reason, t h e  action is  barred and  the plaintiffs 
cannot rerover. See Danirl is. Griztard,  117 N. C., 106, 2 3  S. E., 03. 

There  was error  i n  the  refusal of the  t r i a l  court  to  allow defendants' 
motion for  judgment as of nonsuit.  See Washington v. Trust Co., 205 
N. C., 382, 1 7 1  S. E., 438. 

T h e  judgment is  reversed, a n d  the action remanded to the Superior  
Court  of Mitchell County t h a t  judgment m a y  there be entered i n  accord- 
ance with this  opinion. 

Reversed. 

STACY, C. J., and  D ~ v r s ,  J., took no par t  i n  the  consideration or  deci- 
sion of this case. 

ANDREIV WILLIFORL)  L A S C A S T E R  v. C A T H E R I K E  D E L L a  LANCAS- 
T E R ,  LUCY L A K C A S T E R  D R A U G H N  AND HUSBAND, C H A R L E S  
DRAUGHN. E M I L Y  P. LAKCASTER,  J O S E P H  L. LAKCASTER,  P I E R -  
P O S T  MORGAN L A S C A S T E R ,  D A V I D  W. I S E A R ,  GUARDIAN AD LITEM. 

(Filed 18 March, 1936.) 

1. Wills E d-Held: Under t e rms  of this will, i f  contingent limitation 
over should be defeated, property would not  revert t o  testatrix' estate, 
but  would go t o  brothers and  sisters of life tenant.  

Testatrix' will provided that a certain sum should be used by her 
executor in the purchase of a home for each of the children of a specified 
person, who was no kin to testatrix, that each of the named beneficiaries 
should hare a life estate in the property purchased for him or her, with 
remainder over to the child or children surviving such beneficiary. Tes- 
tatrix later executed a codicil directing that if any one of the named 
belieficiaries should die before testatrix' death, "and the payment to him 
or her by my executor of his or her devise after my death," the share of 
such beneficiary should be used for the other beneficiaries of the class, 
share and share alike. Held: Upon the death of any one of the named 
beneficiaries without issue him or her surviving, real estate purchased for 
such beneficiary under the provisions of the will would not revert to the 
estate of testatris arid descend to her heirs a t  law, but would go to the 
brothers and sisters of such beneficiary as members of the class. 

2. Life Estates and  Remainders C a-Heirs a t  law of testatrix held not  
necessary parties for  sale of contingent remainder for  reinvestment. 

Under the terms of the will in this case certain beneficiaries, who were 
brothers and sisters but no kin to testatrix, were given, respectively, a 
life estate in certain property, with contingent limitation over to the 
child or children him or her surviving, with further provision that if any 
beneficiary should die without child or children him or her surviving, the 
property should vest in the brothers and sisters of such beneficiary. Held: 
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In a proceeding under N. C. Code, 1744, for the sale of the property of 
one of the named beneficiaries for reinvestment, the heir85 a t  law of testa- 
trix are not necessary parties, since if the contingent limitation over to 
the child or children of such beneficiary should be defeated, the property 
would not revert to the testatrix' estate, but mould go to the brothers 
and sisters of the beneficiary dying without issue. 

APPEAL by respondent J. T.  McCraw from Harris, <T., at  February 
Term, 1935, of WILSOX. Affirmed. 

The clerk of the Superior Court of Wilson County, N. C., rendered 
the following judgment : 

"In %he above entitled action or special proceeding  ending in  this 
court, a rule was duly issued to J. T. McCraw, commanding him to 
appear and show cause, if any he had, why he should not accept the 
deed tendered to him, and to  pay the purchase price f o ~  the real estate 
agreed by him to be purchased as  set forth in the petition and former 
judgment herein; i n  obedience to said rule the said respondent J. T. 
McCraw now appears in court by his attorneys, F. L. Carr, J r . ,  and 
Connor 6: Connor, and files answer to said rule, stating tha t :  

" '1. Tha t  the land described in the petition in this cause mas con- 
veyed unto Andrew W. Lancaster by the deed of W. E .  Smith, a copy of 
which is attached to the petition. That  as will be seen by reference had to 
the petition herein and the deed attached thereto, the said land was con- 
veyed to Andrew W. Lancaster to be held under the terms of the will of 
Catherine Fryar ,  a copy of which is  attached to the petition herein. 
Reference is hereby made to the said deed and said will. 

" '2. That  the plaintiff and the defendants named in  this action are not 
related by blood or marriage to Catherine Fryar,  and that  the heirs a t  
law of Catherine F rya r  have not been joined as defendants in this 
action, and that  should the remainder over upon the death of Andrew W. 
Lancaster without issue descend to the heirs a t  law of Catherine Fryar,  
or any other person or class of persons not named in this action, then 
the respondent is advised, informed, and so believes ;hat this action 
would be null and roid as to such persons or class of 3ersons, and his 
title to the said tract of land would thereby be rendered defective. 

(' '3. Respondent has been advised that  i t  is a doubtful question of law 
as to whether deed therefor offered to him by Andrew W. Lancaster 
and S. G. Mewborn, commissioner, conveys unto him a good and inde- 
feasible title in fee to  said property.' 

"The court, upon due consideration of the answer filed herein by said 
respondent, orders, decrees, and adjudges: 

"1. That  all parties necessary to this action and its determination hare  
been made parties defendant thereto, and that  the heirs a t  law of the 
said Catherine F rya r  have and can have no interest whatever in said 
real estate, as the respondent admits, that  the plaintiff and the named 
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defendants are not related by blood or marriage, nor mere so related 
to said Catherine Fryar,  deceased. 

"2. That  the deed made and executed under the order of this court by 
said Andrew W. Lancaster and S. G. Mewborn, commissioi~er, does 
convey unto the said respondent J. T. hIcCraw a good and indefeasible 
title thereto in fee: 

"3. That  the said respondent J. T. McCraw accept said deed so ten- 
dered to him and that he pay said agreed purchase price therefor, as 
hereinbefore adjudged, and that in default thereof that  said real estate 
be sold a t  public auction for cash at  the courthouse door in themtown of 
Wilson by said commissioner after due advertisement thereof, for and 
at  the risk of said respondent J. T. McCraw. 

"That this cause of action be and the same is retained for such other 
and further orders as the court may adjudge proper in the premises. 
This 7 February, 1936. hf. D. Owens, C. S. C., Wilson County." 

The court below rendered the following judgment: ''This cause corn- 
ing on to be heard a t  this term of the Superior Court of Wilson County 
upon the appeal of the respondent J. T. McCraw from a judgrnent of 
the clerk of the Superior Court for Wilson County, rendered in this 
action, and being heard by his Honor, W. C. Harris, judge presiding, 
the court adopts the findings of fact and the conclusions of law as ren- 
dered by the clerk in  his judgment herein and affirms said judgrrlent i n  
all respects, arid this cause is rernnrlded to the clerk for such other orders 
as he may deem proper in the ~rernises.  W. C. I-Iarris, Judge presid- 
ing." 

J. T. McCraw, respondent, excepted and assigned error to the fore- 
going judgrnent and appealed to the Supreme Court. 

S. G. Xewborn for plaintif. 
Fred L. Caw,  Jr., and Connor d Connor for J .  T .  XcCraw, re- 

spondent. 

CLARKSOS, J. The only question prcserited on this appeal i s :  Were 
the heirs at lav of Catherine Fryar,  deceased, necessary parties to he 
joined as defendants in this action? We think not. 

Catherine Fryar,  who was no relation to the parties to this contro- 
versy, made a will on 17 July, 1926, which lvas duly probated. I tem 2, 
in part, is as follows : ('To Andrew Williford Lancaster $4,000. . . . 
The herein mentioned bequests and devises to Andrew Williford Lan- 
caster, Catherine Della Lancaster, Lucy Williford Lancaster, and Emilx 
Peninah Lancaster is riot to be paid directly to them by my said executor, 
but is to be used by him and for them in the purchase and acquisition 
of a home or in real estate for them and each of them, title thereto being 
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taken to them and each of them for their lifetime, remainder to their 
children or issue in such manner that  each of said devisees shall have 
only a lifetime right or title therein, the remainder to rest in such child 
or children as the said devisee may have surviving them, him, or her a t  
his or her death. The selection of the home or real esl.ate to be made 
by such devisee and the payment therefor to be made by my executor 
out of or from the bequest and devise hereinbefore provided." 

This provision of the will was carried out, and W. E. Smith and wife 
deeded to plaintiff certain lots of land-the provision ill the deed is as 
follows (substantially the words of the will) : "To H a r e  and to Hold, 
unto him the said Andrew W. Lancaster, to him for his lifetime, remain- 
der to his child, children or issue, i n  such manner that the said Andrew 
W. Lancaster shall have only a lifetime right or title therein, remainder 
to vest i n  such child or children as he may leave surviving him at  his 
death, as set out and provided for in the last will and testament of 
Catherine Fryar,  deceased, which last will and t e s t a m a t  is fully re- 
corded in the office of the clerk of the Superior Court of Wilson County, 
to which reference is here made." 

Catherine Fryar,  on 23 March, 1928, made a codicil to her will, which 
was duly probated. I n  I tem 3 of the codicil the testatrix provided : "In 
the event of the death of any one of the children of Rosa Rebecca Lan- 
caster (she was the mother of the plaintiff and the named defendants) 
before my death and the payment to him or her by my executor of his or 
her devise after my death, then and in  such event the other brothers and 
sisters of the one so dying shall have and take and receive his or her 
devise, sharing equally among them therein; provided, i,uch child shall 
leave no child or children surviving him or her, if child or children is 
left such one so dying, then same to be paid to such child or children or 
to their guardian." 

Sndrew W. Lancaster holds a life estate in these lots, and, under the 
long established decisions of this Court, any child or children which 
Andrew W. Lancaster may leave surviving him are the owners of a con- 
tingent remainder in fee of the property in question. Jtarnes v .  Hill, 
112 N. C., 1. 

The respondent contends : "If a contingent remainder becomes im- 
possible of vesting because of the determination of the life estate before 
the contingency upon which the remainder was limited has happened- 
i .e . ,  if the contingent remainder has perished i t  is the same as if it never 
existed. And where there is a remainder over and no remainderman to 
take, i t  will go back to the estate and descend to the heirs 3f the testator." 
23 R. C. L., pp. 517-18, part  sec. 54. 

The above principle is ordinarily true, but not applicable here. The 
plaintiff contends that Catherine F rya r  did not die intestate as to the 
property in controversy. 
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I n  Case v. Biberstein, 207 N. C., 514 (515), is the following: "The 
law presumes that  when a person who is capable of doing so undertakes 
to make a will, he  does not intend to die intestate as to any part of his 
property. Gordon v. Ehring?zaus, 190 N. C., 147, 129 S. E., 187. This 
presumption against partial intestacy has been applied in a number of 
cases," citing authorities. 

Plaintiff contends: "That. as set forth in I tem 3 of the codicil. these 
brothers and sisters should succeed in  title the interest of anyone dying 
without child, children, or issue surviving him, she, or them." We 
think this contention correct according to the codicil of the will. 

The executor, under I t em 2 of the will and in  compliance with the 
same, had the property in controversy deeded to plaintiff by W. E. 
Smith and with the contingent remainder as to his leaving surviving 
him a child or children. Nothing else appearing, there being a remain- 
der over and no remainderman to take, ordinarily i t  would go back to 
the estate and descend to the heirs of the testator. But i t  seems that the 
codicil above quoted especially provides for two contingencies as to the 
vesting of the remainder: (1) Contingency upon the death of any one of 
the children of Rosa Rebecca Lancaster in the testatrix lifetime, and 
(2) after death of the testatrix these contingent remainders (the pay- 
ment was made by the executor and the land in controversy purchased 
for plaintiff) are devised as follows: "Then and in such event the other 
brothers and sisters of the one so clvine shall have and take and receive " " 
his or her devise, sharing equally among them therein; provided, such 
child shall leave no child or children surviving him or her, if child or 
children is left such one so dying, then same to be paid to such child or 
children or to their guardian." I n  other ~vords, if plaintiff died without 
child or children, the remainder would go to his brothers and sisters. 

This proceeding is brought under K. C. Code, 1935 (hfichie), see. 
1744-"Remainder to uncertain persons; procedure for sale; proceeds 
secured.'' 

I n  Poole v. Thompson, 183 N. C., 588 (599),  i t  is said:  "C. S., 174-2, 
providing for the sale of land affected with certain contingent interests 
does not in i ts  terms or purpose profess or undertake to destroy the 
interests of the contingent remaindermen in the property, but only con- 
templates and provides for a change of investment, subject to the use 
of a reasonable portion of the amount for the improvement of the re- 
mainder, properly safeguarded, with reasonable for protecting 
the interest of the unascertained or more remote remaindermen by 
guardian ad lifem, etc., and is constitutional and valid." 

For  the reasons given, the judgment of the court below is 
Affirmed. 
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WILLIAM NELSOX THOMPSON v. MUTUAL BESEFIT HEALTH AND 
ACCIDENT ASSOCIATION. 

1.  Insurance K *Knowledge of local agent  a t  inception of policy is im- 
puted t o  insurer  when agent  does no t  participate i n  fraud. 

Where an applicant for life or health insurance discloses to insurer's 
local soliciting agent all material facts and circumstances relative to the 
risk, knowledge of the local agent is imputed to insurer, :and constitutes a 
waiver by insurer of the right to declare the policy void for fraud in the 
failure of the application to state material matters relative to the health 
of applicant a t  the time of the inception of the policy, when the agent 
dow not participate in the alleged fraud. 

2. Insurance P +Conflicting evidence a s  t o  knowledge of local agent  
held t o  raise issue of fact fo r  determination by jury. 

Where applicant testifies that he made disclosure to il surer's soliciting 
agtwt of all matters relating to health called for in the application, and 
the soliciting agent testifies that applicant did not make such disclosure, 
the conflicting testimony raises an issue of fact for the jury, and insurer's 

. motion to nonsuit upon the evidence is correctly denied. 

3. Insurance E + 
Subordinate conditions and provisos limiting and restriding the primary 

object of the policy to afford protection upon the happening of certain 
contingencies, should be strictly construed against insure::. 

4. Insurance R a-Evidence held for  jury upon question of degree of dis- 
ability suffered by insured. 

The policy in question provided two schedules of benefits for illness 
causing total temporary disability and loss of time, and necessitating 
regular visits by a physician, the larger benrfits to be paid for such illness 
n hich continuously confined insured within doors, and the smaller sched- 
ule for such illness which did not continuously confine insured indoors. 
Plaintiff's evidence tended to show illness causing total temporary dis- 
ability and necessitating regular attendance by a physician, but that on 
orders of his physician he took infrequent walks of not more than two 
blocks from his home. Held: The provision relating to continuous con- 
fiwment within doors was to describe the character and extent of illness 
rather than to prescribe limitations upon insured's conduct, and the evi- 
dence was properly submitted to the jury under correct instructions by 
the court on the question of whether insured's illness and disability came 
within the provision for the greater or lesser benefits. 

APPEAL by  defendant f r o m  Moore,  Special  J u d g e ,  a t  September Spe- 
cial Term,  1935, of MECKLENBURG. No error. 

T h i s  is  a n  action wherein the  plaintiff seeks to recover illness indem- 
ni ty benefits f o r  "confining illness" under  a heal th insurance policy 

issued to h i m  by t h e  defendant on 17  November, 1931, and  wherein the 
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defendant seeks, first, to avoid all liability upon the ground that the 
issuance of said policy was procured by fraud, and, second, to limit the 
recovery of the plaintiff to the benefits allowed for "nonconfining illness." 

There was evidence tending to establish the plaintiff's allegation of 
total disability and total loss of time from 1 August, 1934, to 14  Novem- 
ber, 1934, and that  his illness confined him within doors and required 
the regular attention of a physician. On the other hand, there was 
evidence tending to establish the defendant's allegations that  the policy 
mas procured by fraud, and that the plaintiff's illness did not confine 
him within doors and therein require the regular attention of a physi- 
cian. 

The case was submitted to the jury under appropriate issues, and 
from a judgment based on an  adverse verdict the defendant appealed, 
assigning errors. 

Ralph V .  K i d d  and John 111. Robinson for plaintiff, appellee. 
J .  Laurence Jones and J .  L. DeLaney for defendant, appellant. 

SCHEKCX, J. The assignments of error are treated in the briefs in 
two groups, and we will consider them as grouped. 

Thr  first group of assignments relates to the rnotions for juclgmelit as 
of nonsuit. I t  is conceded in the brief of the appellant that  it "would 
not be entitled to a judgment of nonsuit unless the court finds that  the 
policy was void as  a matter of law under the exidence." 

The fraud alleged, upon ah ich  appellant seeks to have the policy 
declared void, is in effect that  the insured concealed from the insurer 
that he had been ill over a long period for which he had collected health 
insurance, and that  a railway employee benefit association had refused 
to renew a health policy he formerly carried with it, and that  he had 
suffered from and collected insurance for attacks of influenza, neuritis, 
and neurasthenia, and that  the insured had represented that  he was 
"sound physically and mentally" at the time he made application for the 
policy when in truth and in fact he knew he a-as suffering from nervous 
exhaustion, "special weakness in  right arm" (telegrapher's cramp), and 
an  irregular heart and sub-acute endocarditis, and, further, that  within 
the last five years he had been trcated by only one physician and by him 
only for pyrogenic poisoning from his teeth, whereas he had been treated 
by a number of other physicians for various maladies. 

The  plaintiff, i n  his reply to the answer of the defendant, denied the 
allegations of fraud by either concealment or misrepresentations, and 
averred that  a t  the time his application for insurance was solicited and 
obtained he made a full and complete disclosure to the agent of the 
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insurer of the facts relative to his former illnesses, collwtion of health 
insurance benefits, the reason for the refusal of the railway employees 
benefit association to rewrite the policy formerly held by him, and had 
concealed no facts from such agent and had made no misrepresentation 
of facts to such agent. 

The court, without objection, submitted the following issue : "Was 
the policy of insurance, plaintiff's 'Exhibit A,' obtained from the de- 
fendant insurance company by means of false representations or conceal- 
ments, as alleged in the answer?" There was evidence to sustain the 
allegations both of the defendant and of the plaintiff, and the jury 
answered the issue in favsr of the plaintiff. There are no assignments 
of error either to the evidence or to  the charge as they relate to this 
issue, the defendant having contented itself to  rely uFon its motions 
for judgment as of nonsuit. 

The motions for judgment as of nonsuit cannot be sustained. I t  has 
been repeatedly held by this Court, and courts of other jurisdictions, 
that if an  agent of an  insurance company, while acting within the scope 
of his authority in soliciting and taking applications for insurance, is 
adrised of the facts constituting any alleged fraud, and (lid not himself 
participate in such fraud, the knowledge of the agent will be imputed 
to the insurer. This principle applies to conditions existing a t  the time 
of the inception of the policy and not after the policy has been issued. 
The doctrine of waiver is applied upon well settled principles of equity. 
Smifh 1 % .  Iizszi~-ance Co., 208 S. C., 9 9 ;  Colson v. Assurance Co., 207 
N. C., 581. 

I n  the case a t  bar there is no suggestion that the agent was not acting 
within the scope of his authority or that  he participated in  the alleged 
fraud. The defendant offered the agent as witness in its behalf and he 
testified that when he solicited and obtained the application for the 
policy he was not informed of the plaintiff's illnesses or of his  former 
policies, and was generally ignorant of the facts which the defendant set 
up  as constituting the fraud.  The evidence was sharply in conflict and 
presented a question for the jury, not the court. 

The second group of assignments relates to the question as to whether 
the plaintiff's claim for illness indemnity, under the evidence, falls under 
P a r t  J or P a r t  K of the policy, relative to "confining illness" and "non- 
confining illness," respectively. The  plaintiff contends the claim falls 
under the former and the defendant under the latter. The portions of 
the policy involved are as follows: 

"Par t  J. The association will pay, for one day or more, a t  the rate 
of seventy-five ($75.00) dollars per m o n t i  for the first fifteen days and 
a t  the rate of one hundred fifty ($160.00) dollars per mlsnth thereafter 
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for disability resulting from disease, the cause of which originates more 
than thir ty days after the date of this policy, and which confines the 
insured continuously within doors and requires regular  isi its therein by 
legally qualified physician; provided, said disease necessitates total dis- 
ability and total loss of time." 

"Par t  K. The association will pay, for one day or more, a t  the rate 
of seventy-five ($75.00) dollars per month, but not exceeding one month, 
for disability resulting from disease, the cause of which originates more 
than thirty days after the date of this policy, and which does not confine 
the insured continuously within doors, but requires regular medical 
attention; provided, said disease necessitates total disability and total 
loss of time." 

There is no controversy as to the plaintiff having had a disability 
resulting from disease, the cause of which originated thirty days after 
the date of the policy, that  required regular medical attention, and that 
such disease necessitated total disability and total loss of time. The 
controrersy is over the court's submitting to the jury, under the evidence 
in the case, the issue as to whether the plaintiff's disability mas such as  
to confine the insured continuously within doors and to require regular 
visits therein by legally qualified physician. 

The evidence is to the effect that  the plaintiff's disability due to 
disease during the time alleged, from 1 August, 193-1, to 14  November, 
1934, confined the plaintiff to  his home and required regular visits of a 
legally qualified physician there, except that he sometimes went to his 
doctor's office a half-block from where he lived for treatment, and occa- 
sionally n7ent to the A. 8; P. Store and library, both within a half-block 
of his home, and had walked to  the barber shop and shoe shop within a 
block and a half of his home, but that  during all of this time he was 
totally disabled and was suffering a total loss of time, and had been able 
to do but little except to sit i n  a chair, and that  the doctor advised him 
to get out and walk some in order to regain the use of his legs, and that  
such walking as he did was not for pleasure or profit, but in obedience 
to  the doctor's advice. 

The  question presented is  the fact that  the plaintiff occa- 
sionally walked from his home when he was suffering total disability 
and total loss of time took his protection from P a r t  J and placed i t  in 
P a r t  K. The purpose of the provision relative to the insured's being 
continuously confined within doors was to describe the character and 
extent of his illness, rather than to prescribe a limitation upon his con- 
duct. The  insured took out the policy as an  indemnity against loss i n  
case of total disability to pursue his ulual vocation. This indemnity 
was the principal object of the contract and the protection for which the 
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insured paid the premiums. The subordinate conditions and provisos 
of the policy should be strictly construed against the insurer, since they 
limit the scope and purpose of the principal object for which the policy 
was taken out. We are of the opinion that the interruption or break in 
the strict continuity of the confinement of the insured within doors is 
not such a departure from the contract, or in such violation of its provi- 
sions, as to take the insured's protection from Par t  J to Par t  K. To 
give the provision relative to confinement within doors such a construc- 
tion would be to so magnify the letter as to practically nullify the princi- 
pal object of the policy. Wade v. Mutual Benefit Health & Accident 
Association, 177 S. E., 611 (W. Va.) ; Mutual Benefit He,zlth d Accident 
Association v. McDonald, 215 P., 135 (Col.). "Not of t.le letter, but of 
the spirit: for the letter killeth but the spirit giveth life." 2 Corin- 
thians 3 :6. 

The fourth issue was: "If so, has said total disability confined the 
plaintiff continuously within doors since said date during the period set 
out in the complaint, requiring regular visits therein by a legally quali- 
fied physician?" and we hold that his Honor properly charged the jury 
thereupon as follows: "I charge you, gentlemen of the jury, upon the 
fourth issue, that if you find as facts from the evidence, and by its 
greater weight, that on 1 August, 1934, the plaintiff became totally dis- 
abled from a cause originating more than thirty days after the date of 
the policy; that thereafter, from 1 August, 1934, until 14 November, 
1934, the plaintiff was totally disabled; that during this entire period 
his physical condition was of such seriousness as to necessitate him being 
indoors; that he got out of the house infrequently and only because of 
his doctor's instructions to do so as much as possible; that he spent prac- 
tically all of his time indoors; that he got out of doors for only short 
periods of time and only went short distances of not over two-blocks, 
and that these infrequent departures from the house were not of such a 
character as to imply any lessening of the gravity of his illness; that 
during the entire period in question his condition was such as to require 
regular visits and attention of a physician, and that during said entire 
period he was, in fact, under the constant care and attention of a physi- 
cian, I charge you, if you find all those facts by the greater weight of 
the evidence, you should answer the fourth issue 'Yes.' " 

I n  the trial of the Superior Court we find 
No error. 
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C. E. BLEVINS A X D  WIFE, ETHEL BLEVINS, v. NORTHWEST CAROLINA 
UTILITIES, INC.  

(Filed 18 March, 1936.) 

1. Constitutional Law I &Statute held unconstitutional fo r  failure t o  
give reasonable t ime for  institution of action before bar. 

Section 2 of ch. 433, Public-Local Laws of 1923, providing that no 
action for compensation or damages for rights of \Tray used by domestic 
electric companies for transmission lines should be maintained against 
such companies unless brought nithin six months after the passage of the 
act when such transmission lines were in use for two years prior to  the 
enactment of the statute, is held unconstitutional and void for  failure to 
give a reasonable time, under the circumstances, for the institution of an 
action before the bar of the statute takes effect, in contravention of the 
Fourteenth Amendment of the Federal Constitution, the limitation in effect 
prior to the statute being t-iventy years. 

2. Same--Law changing limitation of actions must  allow reasonable t ime 
within which action may be  brought before bar  takes effect. 

The Legislature may prescribe a limitation for the bringing of suits 
where none previously existed, or shorten the time for bringing suits on 
existing causes of action, provided a reasonable time is allowed by the 
new law for the bringing of suits before the bar takes effect, and what is  
a reasonable time must he determined by the facts and circumstances of 
each particular case. 

3. Same-Statute held constitutional a s  providing reasonable time for  
institution of action before limitation takes effect. 

Section 1 of ch. 433. Public-Local Laws of 1923, providing that C. S., 
440, applicable to railroad companies, should also apply to all electric com- 
panies operating in certain counties of this State so that actions against 
them for damages for use of land for transmission lines should kx barred 
unless commenced within five years after the accrual of the cause of 
action, is held constitutional and valid a s  giving a reasonable time for 
the institution of actions before the bar of the statute becomes effectire. 

4. Limitation of Actions E c-Conflicting evidence on question of bar  of 
s ta tute  of limitations should be submitted t o  t h e  jury. 

Where there is conflict in the evidence as  to whether defendant's in- 
creased use of its easement for a transmission line by the addition of new 
wires and a substation on plaintiffs' land resulted in adding to the burden 
of the easement theretofore acquired by defendant by adverse user, and 
it  appears that  plaintiffs' action to recover the alleged additional damage 
was instituted within the time allowed by the applicable statute of limi- 
tations pleaded by defendant, the conflicting evidence on the question of 
additional damage inflicted since the bar of the statute should be sub- 
mitted to the jury, and a n  instruction directing that plaintiffs' action was 
not barred is  reversible error. 

CLARKSOS, J., concurring in part and dissenting in part. 
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APPEAL by defendant from Phillips, J., at September Term, 1935, of 
MITCHELL. New trial. 

Action for permanent damages to land caused by the erection and 
maintenance of structures for transmission of electric power. Defendant 
admitted occupancy of plaintiffs' land for the purpose of placing two of 
its poles carrying its lines, but alleged adverse user of the easement for 
fourteen years, and pleaded the statutes of limitation, specifically ch. 
433, Public-Local Laws of 1923, in bar of plaintiffs' action. 

There was evidence that a t  the time plaintiffs purchased the land in 
1925 there were two poles with wires on each side of them in front of 
plaintiffs' lots on the highway, with one transformer, m d  that within 
less than two years before the commencement of this action (1934) 
defendant had removed its old poles and equipment and built a new 
line, with new transformers, and erected a substation on plaintiffs' land 
two hundred feet from plaintiffs' house, with power lines extending over 
plaintiffs' garden and pasture, and voltage increased from 2,100 to 
6,600. 

The defendant offered evidence tending to show that the line was 
originally constructed in 1920 substantially as it now stands, consisting 
of power line from Toecane to Bakersville, with three power wires and 
a telephone wire, and that it has been in continuous use since; that there 
are now five wires; that there were formerly two poles and a tower on 
plaintiffs' land; that the transformers were placed on it in 1931 or 1932, 
when the substation was erected; that the substation consisted of two 
forty-foot poles, five or six feet apart, with steel platform and a couple of 
transformers; that there were two poles originally, and two poles now; 
that the poles were moved four feet further into plairtiffs' land and 
away from the road and guy wires put up, guy wires extending 12 feet 
from the base of poles. 

Plaintiffs offered evidence as to the difference in the market value of 
the property prior to and since the erection of the substation. Defend- 
ant offered evidence that the market value of the land uas  not affected 
by any change in the structures. 

The judge below charged the jury that a public serrlce corporation 
could acquire land by purchase, by condemnation, or "bey going in and 
taking possession thereof and using same openly, notoriously, and ad- 
versely for the period of twenty years." He further c h q e d  the jury, 
if they found the facts to be as testified by the witnesses and as the 
evidence tended to show, to answer the issue as to the statute of lirnita- 
tions that plaintiffs' cause of action was not barred. 

There was a verdict for plaintiffs on issues submitted, and from judg- 
ment thereon defendant appealed. 
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M. L. Wilson and Charles Hutchins for plaintiffs. 
Watson & Pouts, Walter Berry, and Miles & O'Brien for defendant. 

DEVIN, J. The determinative question presented here is  the applica- 
tion of the statutes of limitation. 

The learned judge who tried the case below charged the jury that  the 
only statute available to the defendant was the twenty-year statute, and 
that  in the absence of title by grant or condemnation, it could only 
acquire the easement to  impose the servitude complained of on the land 
of plaintiffs by twenty years adverse user. And he further charged the 
jury, if they found the facts to be as shown by all the evidence, to an- 
swer the issue as to the statute of limitations against the defendant. 

The defendant sets u p  in  its answer and contends upon the evidence 
that  plaintiffs' cause of action is barred by the provisions of ch. 433, 
Public-Local Laws of 1923. This act is  as follows: 

"Sec. 1. That  section four hundred and forty (440) of the Consoli- 
dated Statutes of North Carolina shall apply and be in full force and 
effect, and shall regulate all suits, actions, or proceedings brought or 
maintained against corporations under the laws of the State of North 
Carolina, whose business is  the generation and transmission of electric 
power as a public service corporation. 

"Sec. 2. That  no action shall be brought against any electric com- 
pany chartered under the laws of this State and which has maintained 
its transmission lines for a term of two years prior to the enactment of 
this statute, for damages or compensation for rights of way or use and 
occupancy of ally land by the company for use of its transmission lines 
unless the action or proceeding is  commenced within six months after 
the passage of this ac t :  Provided, that  this act shall apply only to the 
counties of Yancey, Mitchell, and Haywood." 

This act was ratified 2 March, 1923. 
The second section of C. S., 440, referred to in  the above quoted act, 

is as follows : 
"No suit, action, or proceeding shall be brought or maintained against 

a railroad company for damages caused by the construction of the road, 
or the repairs thereto, unless such suit, action, or proceeding is com- 
menced within five years after the cause of action accrues, and the jury 
shall assess the entire amount of damages which the party aggrieved is 
entitled to recover by reason of the trespass on his property." 

There was competent evidence of in jury  to plaintiffs' land by reason 
of the construction and maintenance of a substation and power lines, 
and that action therefor was brought within fiue years after their cause 
of action accrued. But defendant contends that section 2 of the act of 
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1923 applies and that  plaintiffs are thereby barred. The  plaintiffs, on 
the other hand, argue that this section of the act attempts to impose an 
unreasonable burden on those whose property has been iaken by public 
service corporations, and that  i t  is unconstitutional and yoid. 

An examination of the second section of the act referred to. in the 
light of the facts as shown by the record before us, leada us to the con- 
clusion that  plaintiffs' position on that  point is correct. 

This section purports to extend the benefit of the limitation to "any 
electric company chartered under the laws of this State," thus giving 
privileges to a North Carolina corporation not permitted to others. 
Gulf, Col. R. Co. v. Ellis, 165 U .  S., 154. However, i t  does not appear 
that  the defendant is a North Carolina corporation. But  we think the 
attempt to prescribe a statute of limitations limiting a landowner to six 
months after the passage of the act as the only period within which he 
could bring an  action for compensation for wrongful use and occupancy 
of his land is  i n  violation of the Fourteenth Amendment, to the Consti- 
tution of the United States. 

Under this provision of the Federal Constitution it is well settled that  
the ~ e ~ i s l a t u r e  may prescribe a limitation for the bri.nging of suits 
where none previously existed, as well as shorten the time within which 
suit to enforce existing causes of action may be commenced, provided, 
in each case a reasonable time, taking all the circumstan:es into consid- 
eration, be given by the new law for the comnlencement of suit before 
the bar takes effect. Wheeler v. Jackson, 137 U .  S., 255; Turner v. ATezo 
York,  168 U. S., 94 ;  Saranac Land Co. v. Comptroller, 1 7 7  U. S., 318. 

"Statutes of limitations affecting existing rights are not unconstitu- 
tional if a reasonable time is given for the commencemeit of an  action 
before the bar takes effect." I n  such cases the question is whether under 
all the circumstances the time allowed by the statute is reasonable. 
What  is a reasonable time in  a particular c&e depends upon its particu- 
lar  facts. Terry v. Bnderson, 95 U. S., 628; Hozisek 1) .  Brigham, 49 
A. L. R., 1260, and note; Michols v. R. R., 120 N. C., 495; Culbreth 
v. Downing, 121 K. C., 205. 

I n  the present case, prior to the act of 1923, the only ~jtatute of limi- 
tation applicable was the twenty-year statute. That  is ,  the plaintiffs 
had twenty years within which to bring their action for damages to their 
land caused by the structures erected by the defendant. And when the 
Legislature attempted to reduce that  to six months and to prescribe that  
no  action should be brought against an electric company for damages for 
occupancy of land unless the action should be commenced "within six 
months after the passage of this act," that act must be held to be unrea- 
sonable, violative of the rights guaranteed by the Constitution of the 
United States, and therefore void. 
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Bu t  the first section of the act (ch. 433, Public-Local Laws of 1923), 
which, i n  general terms, prescribes the same statute of limitations for 
public service corporations engaged in the business of generation and 
transmission of electric power as that  which has prevailed since 1893 as 
to railroads, would not seem to be unreasonable under the rule set forth 
in  the authorities cited, and is therefore within the legislative power 
and valid. C. S., 440. 

I t  follows, therefore, that  the plaintiffs' right to bring their action for 
compensation for damages caused by the constru@ion of defendant's 
power lines, or  the repairs thereto, and the erection of the substation 
and structures complained of, is  limited to the period of five years next 
after the cause of action accrued. 

The evidence as shown by the record in  the case before us is  conflicting 
and would not warrant the peremptory instructions given by the court 
below on the question of the statute of limitations, and requires the 
awarding of a new trial. 

This disposition of the case renders unnecessary the consideration of 
the other assignments of error. Nor is  it  necessary to decide the other 
questions presented on the argument and by brief by plaintiffs and de- 
fendant, as there must be a 

New trial. 

CLARKSON, J., concurring in  part  and dissenting in  part  : I think that the 
main opinion is correct, provided the statute, ch. 433, Public-Local Laws 
1923, is constitutional, but the proviso in  section 2 is as  follows: " P r o -  
c ided ,  that  this act shall apply only to the counties of Yancey, Mitchell, 
and Haywood." This is contrary to the Constitution of North Carolina, 
S r t .  I, sec. 7 :  ((No man or set of men are entitled to exclusive or sepa- 
rate emoluments or privileges from the community but in consideration 
of public ser~iccs." S ~ n l o r ~ f o n  c. Lan ier ,  7 1  S. C., 498; S. L ~ .  Forcler, 
193 N.  C., 290 (292) ;  Y o t t  v. F e r p s o n ,  202 N.  C., 446; Hendrix v .  
R. R., 202 N. C., 579; E d g e r t o n  v. H o o d ,  Comr. ,  205 N .  C., 816. 

There is a general statute of this State giving telegraph, telephone, 
electric polvcr or lighting companies a right to conderlln land ((upon mak- 
ing just compensation therefor." N. C. Code, 1935 (Michie), sec. 
1698. 

The right of easement may be acquired by adverse and continuous 
user for the period of 20 years. T e e t e r  v. Pos ta l  T e l .  Co.,  172 N .  C., 
783. I n  the present case I think the court below correct in applying the 
twe~~ty -y ra r  statute, and there is no error in the judgment of the court 
below. 



688 I N  THE S U P R E M E  C O U R T .  [209 

S. V. TOiVLIR'SON v. H. A. CRANOR. TRUSTEE, ASD MRS. ElESSIE CRANOR 
McELWEE. 

(Filed 18 March, 1936.) 

1. Appeal and  E r r o r  E g- 
The record imports verity, and an appeal will be determined on, and 

limited by, the record, and matters discussed in briefs outside the record 
will not be considered. 

2. Injunctions D +It is er ror  to dissolve t e m p o r a r ~  order  when issues of 
fac t  a r e  raised determinable by jury. 

Plaintiff alleged that the trustee in a prior deed of trust released a 
p:irt of the land from the lien a t  the instance of the cestui que trust, by 
making a marginal entry upon the record, and that plaintiff loaned money 
to the mortgagor on the strength of the release and took a first mortgage 
on the land released from the prior deed of trust, and that the trustee in 
the prior deed of trust was advertising the whole tract for sale under the 
instrument. and prayed that the sale of the part released be enjoined. 
Defendant cestui demurred to the complaint for failurth to state a cause 
of' action, but thereafter filed an affidavit denying the material facts 
alleged in the complaint, and prayed that the trustee in plaintiff's deed of 
trust be made a party, and that sale under plaintiff's deed of trust be 
enjoined. Temporary restraining orders a e r e  issued, respectively, on the 
prayer of the complaint and on the prayer of the affidavit. Upon the 
return of the temporary orders, the court entered judgment dissolving the 
restraining order issued in plaintiff's favor and making permanent the 
restrnininq order issued in defendants' favor. Held: The temporary 
orders should have been continued to the hearing for the determination by 
a jury of the issue of fact raised by the pleadings as  to the authorization 
of' her trustee by defendant cestui to release the part of the land from her 
deed of trust, and the judgment of the court dissolving plaintiff's restrain- 
ing order was error upon the record. The record also disclosed that 
neither defendants' demurrer nor their motion to make plaintiff's trustee 
a party was passed on by the court. 

~ P P E A L  b y  plaintiff f r o m  Phillips, J., a t  September-October Term,  
1935, of WILXES. Reversed. 

T h i s  is  a n  injunct ive proceeding, brought by  plaintifl  against defend- 
ants,  t o  restrain them f r o m  selling a certain piece of' l and  on which 
plaintiff claimed a first lien. T h i s  was denied by  defendants, who 
claimed a first lien. 

T h e  plaintiff i n  h i s  complaint alleges tha t  on 4 Janc.ary, 1930, T. B. 
F in ley  and  wife; C. L. Finley,  made  and  executed a deed of t rust  t o  
J u l i u s  A. Rousseau, trustee f o r  plaintiff, to secure t h e  sum of $10,000, 
said deed of t rust  was duly recorded. T h e  lot set fo r th  i n  said deed of 
t rust  was i n  the town of Korth Wilkesboro and ful ly  described. 

T h e  plaintiff fu r ther  alleges: "That  on February ,  1925, the  said 
T. B. F in ley  and  wife executed to H. A. Cranor,  trustee, f o r  the  benefit 
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of Mrs. Bessie C. McElwee, a deed of trust, which deed of trust is 
recorded in  Book 131, page 293, in the office of the register of deeds of 
Wilkes County, conveying, among other property, the same property as 
above described, and being the second tract in said deed of trust. That  
on 7 January,  1930, the said H. A. Cranor, trustee, for value received, 
made a marginal entry on said deed of trust, which is as follows: 'For 
value received, the second tract i n  this deed of trust i s  fully released 
from this deed of trust and canceled. Signed, H. A. Cranor, Trustee. 
Witness: T. H. Settle, Register of Deeds.' That  this plaintiff loaned to 
T.  B. Finley and wife, C. L. Finley, the sum of $10,000, in good faith, 
and paid over the money after the said H. A. Cranor, trustee, had 
released and canceled from the operation of the deed of trust executed 
by T.  B. Finley and wife to him, as trustee. . . . That  the said 
defendants now have said tract of land advertised for sale on 21 Septem- 
ber, 1935, a t  12 o'clock noon, a t  the courthouse d o p  in Wilkes County, 
and will sell said property unless they are enjoined and restrained from 
so doing, and if said property is sold that  this plaintiff will suffer great 
damage and irreparable wrong. Plaintiff further alleges in that  the 
defendant, Mrs. Bessie Cranor XcElwee, caused her trustee, H. A. 
Cranor, to release and cancel from the operation of her deed of trust 
the lot located on the west side of Tenth Street, i n  the town of North 
Wilkesboro, as  hereinbefore described from the operation of said deed 
of trust, that  she is now estopped, and that  the trustee is now estopped, 
they having no title to same from selling said lot, and that  plaintiff has 
had his trustee, Julius A. Rousseau, to  advertise said property for sale 
on 23 September, 193.5, a t  12 o'clock noon, a t  the courthouse door in the 
county of Wilkes, and that  unless the defendants are restrained from 
foreclosing or attempting to foreclose, this plaintiff will suffer great 
damage and irreparable wrong. That  there is now due upon said deed 
of trust held by this plaintiff the sum of $10,000, with interest from 
date, in order to satisfy said deed of trust it  is  necessary that this plain- 
tiff sell said lot hereinbefore described free and clear from encumbrances. 
When plaintiff made said loan he relied on the release and cancellation 
of said deed of trust by H. A. Cranor, trustee, who, as this plaintiff is 
advised, informed, and believes, has represented the cestui que trust, 
Mrs. Bessie C. hlcEluee, for a number of years, he being a brother to 
her, and had full authority and power to release and cancel said deed of 
trust, and they are now estopped from claiming any interest i n  the lot 
hereinbefore described, and that  the attempt of the defendants now to 
foreclose said property casts a cloud upon the title to said property and, 
unless they are enjoined and restrained from selling or attempting to 
sell, this plaintiff will suffer great damage and irreparable wrong." 

On 20 September, 1935, Judge Wilson Warlick issued a restraining 
order, as follows: "It is therefore ordered, considered, decreed, and 
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adjudged that the defendants, and each of them, their attorneys and 
representatives be and they are hereby enjoined and restrained from 
selling the lands described in the complaint on 21 September, 1935, and 
they are further required to appear before his Honor, F. Donald Phil- 
lips, Judge holding courts in  the 17th Judicial District, on Wednesday, 
2 October, 1935, at Wilkesboro N. C., at 10 o'clock a.m., and show 
cause, if any cause they have, why this order should not be made perma- 
nent or continued until the final hearing. This order does not affect 
any property advertised by the defendants, except the lot described in 
the petition." 

The defendant, Mrs. Bessie Cranor McElwee, demurs to the complaint 
of the plaintiff upon the following grounds : 

"1. That the complaint does not state facts sufficient to constitute a 
cause of action; in that the plaintiff's complaint, upon its face, shows 
that on 4 January, 1930, the plaintiff took a.deed of 1;rust from T. B. 
Finley and wife, C. L. Finley, to secure $10,000, as shown by paragraph 
2 of the complaint. Paragraph 3 of the complaint shows that the deed 
of trust of this defendant, upon 4 January, 1930, was the first mortgage 
on the tract of land described in paragraph 2, and that the mortgage 
of the plaintiff was a second mortgage, and does not allege that the 
purported release placed on the defendant's deed of trust by H. A. 
Cranor, trustee, was placed there at the instance of the plaintiff or that 
any value proceeded from him. That said complaint does not show 
any authority from this defendant to H. A. Cranor, trustee, to make 
the purported entry now found on her deed of trust, or that this defend- 
ant ever received anything of value therefor; and further, as a matter 
of law, shows that said purported entry is not such entry as a trustee is 
authorized to make, and was not made until three dayri after the plain- 
tiff's deed of trust, if made at  all. 

"2. That the court has no jurisdiction of the action, the same being 
brought before the clerk of the Superior Court of Wilkes County, and 
the complaint directed to said clerk. 

"This 23 September, 1935. W. H. McElwee, Attorney for Defendant, 
Mrs. Bessie Cranor McElwee." 

Thereupon defendant, Mrs. Bessie Cranor McElwee, filed an affidavit 
and petition: '(That said deed of trust was issued to this affiant with 
H. A. Cranor as trustee therein, to whom no power was delegated, 
except the powers set forth in the deed of trust, and 110 authority was 
granted him any time thereafter to release the lands dsscribed in para- 
graph 2 of the answer from the lien of said deed of trust. That your 
affiant was no party to said purported release, aud has rtxeived no money 
therefor. That your affiant commanded H. A. Cranol*, trustee, to sell 
under said deed of trust, and the said trustee did advertise said property, 
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including the lot set out i n  paragraph 2 of the complaint in this action, 
and the sale was set for 12  o'clock on 21 September, 1935, a t  which time 
the plaintiff served a restraining order upon one of your affiant's attor- 
neys, W. H. NcElwee, and on H. A. Cranor, trustee, restraining said 
sale. That  said sale was held as to all other property described in your 
affiant's deed of trust, which property only brought the sum of $2,000, 
and the balance due on her said deed of trust after applying the pro- 
ceeds of said sale will be more than $13,000. That  your affiant has filed 
a demurrer to  said complaint, as shown by the files i n  said action. That  
the plaintiff, as your affiant is  informed and believes, has caused said 
restraining order to  be served upon herself, and her trustee, for the pur- 
pose of enabling the plaintiff to get priority of sale of the said lot of 
land and thereby defeat her deed of trust as to said lot, and uillcss the 
plaintiff is also restrained from selling said lot (which sale he has set 
for Monday, 23 September, 1935, a t  12 o'clock noon), your affiant will 
suffer great and irreparable damages in  the sum of the balance due on 
her said deed of trust, which will be more than $13,000. Wherefore, 
your affiant prays the court that  J. A. Rousseau, trustee, be made a 
party to this  action, and that  he and the plaintiff be enjoined and 
restrained from selling said lot of land under his said mortgage prior 
to the sale of said lot under her deed of trust." 

On 23 September, 1935, Judge Wilson Warlick issued a restraining 
order as follows: '(It is, therefore, ordered that  the plaintiff S. V. Tom- 
linson, and J. A. Rousseau, trustee, their attorneys and agents, be and 
they are hereby enjoined from selling the lands described in the com- 
plaint and in this affidavit on 23 September, 1935, or a t  any other time 
until further orders from the court, and they are further required to 
appear before his Honor, F. Donald Phillips, on Wednesday, 2 October, 
1935. i n  Wilkesboro, North Carolina. a t  10 o'clock a.m., and show 
cause, if any they have, why this order should not be made permanent 
or continued to  the final hearing of the action upon its merits.'' 

The  restraining orders came on for hearing before Judge Phillips, 
who found certain facts and made the following order: ( 'It is therefore 
ordered that  the temporary restraining order, in faror  of the plaintiff, is  
dismissed and dissolved, and that  the temporary restraining order issued 
in favor of defendants is  sustained and made permanent, except the 
plaintiff is  entitled to his sale as a second lien." The plaintiff excepted 
and assigned errors to the findings of fact set forth in the judgment- 
that  J. &4. Rousseau, trustee, was not made a party and to the judgment 
as signed, and appealed to the Supreme Court. 

Bowie & Bowie and J .  H.  Whicker for plaintiff. 
Chas. G. Gilreath and W .  H.  McElwee for defendanfs .  
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CLARKSON, J. I t  is well settled in this jurisdiction that the record 
imports verity. The case in this Court is determined on the record. 

I n  the present case the defendants filed no answer denying the allega- 
tions of the complaint, but demurred to same. From the record this 
demurrer has not been passed on. 

The brief of defendants deals with matters de hors the record, and 
some of the material matters therein debated are not now before us. 
The court below made the following order: "That the temporary re- 
straining order, in favor of the plaintiff, is dismissed and dissolved, and 
that the temporary restraining order issued in  favor of the defendants 
is sustained and made permanent, except the plaintiff is entitled to his 
sale as a second lien." The temporary restraining orders were obtained 
by both plaintiff and defendants from Judge Warlick, and set for hear- 
ing, and were heard before Judge Phillips, at  the same time and place. 

I n  Bod v. Lassiter, 105 N .  C., 490 (498)) we find: "They cannot 
suffer serious injury by delaying the sale of the property until the action 
can be determined upon its merits. I n  such a case, the injunction will 
be continued until the hearing. Whitaker v. Hill, 96 2:. C., 2, and cases 
there cited." 

I n  Sutton v. Sutton, 183 N .  C., p. 128, it was held: "Upon the hear- 
ing by the judge upon the question of continuing a re$,training order to 
the hearing, the judge, upon proper findings, may disolve the tempo- 
rary order, but in doing so it is error for him to also determine an issue 
of fact, material to the rights of the parties, and which should be re- 
served for the jury to pass upon at the trial." Grantham v. Xunn, 188 
N.  C., 239 (242) ; McIntosh, N. C. Prac. and Proc. in Civil Cases, sec. 
876, p. 994. 

I n  Galloway v. Stone, 208 N .  C., 739 (740)) Devin, J'., says: "A per- 
manent or perpetual injunction issues as a final judgment which settles 
the right of the parties, after the determination of all issues raised. 
McIntosh N. C. Prac. and Proc., sees. 848, 849." 

The court below dismissed and dissolved the temporary restraining 
order theretofore issued in favor of plaintiff. This was error on the 
facts of this record. The issue of fact material to the rights of plaintiff 
should have been continued to the final hearing. The record also dis- 
closes that the demurrer of defendants to plaintiff's complaint was not 
passed on, nor was the question of making J. A. Rousseau, trustee, a 
party passed on. We may state that the record is not clear, and is some- 
what ambiguous. 

The cause was ably argued in this Court by T. C. Ilowie, Jr., one of 
the attorneys for plaintiff. 

For the reasons given, the judgment of the court below is 
Reversed. 
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Is RE DISBARMENT OF JAMES D. PARKER. 

(Filed IS March, 1936.) 

1. Appeal a n d  E r r o r  A e- 
Where an appeal can be decided on either of two grounds, one involving 

a constitutional question, and the other a question of lesser moment, the 
latter alone will be decided. 

2. Appeal and  E r r o r  E h- 
Matters not determined in the Superior Court or continued therein with- 

out prejudice are not presented for determination upon appeal and will 
not be discussed or considered. 

3. Appeal and Er ror  B b- 
An appeal ex necessitate follows the theory of the trial. 

4. Attorney and  Client E c--Judgment of disbarment i n  proceedings under  
statutory method held erroneous upon the record i n  this  case. 

The statutory disbarment proceedings in this case were prosecuted on 
the theory of professional misconduct a s  a n  attorney on the part of the 
respondent, and were based upon a civil action in which judgment \ \as  
recovered against respondent, in his capacity a s  executor. and against the 
surety on his bond, for matters transpiring prior to the enactment of 
ch. 210, Public Laws of 1933, under which the proceedings were insti- 
tuted. Held: The verdict and findings that  respondent was guilty of mis- 
appropriation of funds coming into his hands as  an attorney are  not sup- 
ported by the record tending to establish such misappropriation in his 
capacity as  executor, and respondent's motion for a directed verdict should 
have been allowed and his exception to the refusal of the Council of the 
Bar to grant his motion to nonsuit should have been sustained. 

DEVIN, J. ,  concurs in the result. 

APPEAL by respondent, J a m e s  D. Parker ,  f r o m  Small, J., a t  Apr i l  
Term,  1935, of JOHNSTON. 

Disbarment  proceeding instituted 2 J u l y ,  1934, by T h e  X o r t h  Caro-  
l ina S t a t e  B a r ,  under  authori ty  of ch. 210, Publ ic  Laws  1933, on allega- 
tions substantialIy a s  follows : 

1. T h a t  complaint against respondent has  been filed wi th  the Griev- 
ance Committee of the  S ta te  Bar ,  and  report  thereon recommending 
investigation a n d  hearing. 

2. T h a t  the  charges a r e  based upon  t h e  case of "State ex rel. W. Lester 
Langdon, Administrator  c. t. a., v. J a m e s  D. P a r k e r  a n d  E z r a  Parker ,  
Executors  a n d  Trustees Under  the  W i l l  of Willis Calvin Lassiter," which 
action was tried a t  the  M a r c h  Term, 1933, Johns ton  Superior  Court,  
resulting i n  verdict "that the  respondent, while act ing a s  executor, did 
fa i l  to  fai thful ly execute t h e  t rust  reposed i n  h i m  a s  executor," etc., to  
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the damage of said estate in the sum of $10,633.52. Judgment was 
thereupon entered against the defendants and their i.uretg, Massachu- 
setts Bonding and Insurance Company, for said amount and costs. 

3. That  upon said information and belief, it  is averred, respondent, 
while acting as one of the executors and trustees of said estate, wrong- 
fully converted said sum to his  own use and benefit, and has failed 
properly to account therefor. 

4. That  i t  is further alleged, upon such information and belief, re- 
spondent not only acted as one of the executors ancl trustees of said 
estate, but also represented said estate i n  the capacity of attorney, and 
has been guilty of unprofessional conduct in connection therewith. 

Whereupon, a tr ial  committee was appointed to hear the evidence, find 
the facts, and report its conclusions thereon. 

At the opening of the hearing before the tr ial  comm ttee, the respond- 
ent demurred (1)  to the jurisdiction of the committee, and ( 2 )  to the 
applicability of ch. 210, Public Laws 1933, to acts ccmmittecl prior to 
1 July,  1933, its effective date. Demurrer overruled; exception. 

The Tr ia l  Committee found (one member dissenting) that  the mis- 
conduct of the respondent was that  of an  executor, and not as attorney 
for the estate, and recommended the proceeding be dismissed. 

On appeal to the Council of The  S o r t h  Carolina State Bar,  the find- 
ings and conclusions of the Tr ia l  Committee were reversed, contrary 
findings made, and disbarment ordered. 

Respondent filed exceptions to said findings and judgment, and gave 
notice of appeal to the Superior Court of Johnston County. 

The complainant then amended i ts  complaint and charged the respond- 
ellt with the wrongful conversion of funds, i n  the amount above men- 
tioned, belonging to the estate of W. C. Lassiter, deceased. 

Before the judge of the Superior Court, the respondent demanded a 
jury trial, which was denied as  a matter of right, but alloxed as a 
matter of grace. 

Tlie jury returned the following directed verdict : 
"Did the respondent collect as an  attorney moneys of the estate of 

W. (2. Lassiter and retain the same without bona fide claim thereto, as 
alleged in  the rule to show cause? A. 'Yes."' 

Respondent challenged the sufficiency of the evidenze by motion for 
directed verdict i n  his favor. Overruled; exception. 

The  respondent renewed his demurrer before the judge of the Superior 
Court, which was overruled ; his exceptions lvere likewise overruled ; the 
findings and conclusions of the Council adopted and approved, and the 
motion to disbar by virtue of the court's inherent power was continued 
without prejudice. 
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From the judgment of disbarment entered upon the findings and con- 
clusions of the Council, adopted and approved by the judge of the Supe- 
rior Court, and the jury's verdict, the respondent appeals, assigning 
errors. 

F. Erfe l  Carlyle, Varser, ~ I f c ln t y re  & Henry for S o r t h  C'arolina 
State Bar. 

G. A. i l farf in,  James A. Wellons, and J .  I ra  Lee for respondent. 

STACY, C. J. The plea to the jurisdiction brings in question the 
power and authority of the Council of the North Carolina State Bar  to 
disbar the respond~nt ,  and to take from him his license and right to prar- 
tice law in this State. 

The basis of respondent's challenge is fourfold : 
I .  I t  is pointed out that by the express terms of the statute, ch. 210, 

Public Laws 1933, The Kor th  Carolina State B a r  is created "an agency 
of the State of Xorth Carolina," n i t h  its government rested i11 a "Coun- 
cil" of 20 members, one from each judicial district, yet "neither a coun- 
cillor nor any officer of the Council, or of The  Korth Carolina State 
Bar, shall be deemed as such to be a public officer as that phrase is used 
in the Constitution and lams of the State of North Carolina." This last 
limitation, it is contended, deprives the "Council" of any judicial or 
quasi-judicial powers. Ex parte Xchenck, 65  N. C., 353; 8. v .  Johi~son,  
171 N .  C., 799, 88 S .  E., 437; S. v.  Kiker, 261 Pac. (N. JIex.), 816. 

2. I t  is also advanced by the respondent that the act contains an un- 
warranted delegation of legislative powers over the subject of discipline, 
disbarment, and restoration of attorneys practicing law in the State. 
Provision Co. v. Dazes, 190 N .  C., 7, 128 S. E., 593. 

3. I t  is next suggested that  the right of trial by jury, vouchsafed in 
the Bill of Rights, see. 19, is denied in disbarment proceedings. E z  
parte Thompson, 152 So. (Ala.), 229. True, an  appeal may be taken 
from any judgment of suspension or disbarment "to the Superior Court 
judge regularly holding the courts of the county . . . on the record 
made before the Council," and "upon appeal to  the judge of the Superior 
Court, the accused shall hare  the right to have his cause heard by a 
jury," but it is further provided that  in hearings before the Council (or 
Committee), "and in all appeals the procedure shall conform as near as 
may be to the procedure now provided by lam for hearings upon the 
report of referees in references by consent." 

I t  is well settled that, in consent references, the parties waive the 
right to hare  any of the issues of fact passed upon by a jury. C'. S., 
572; Carr t*. Askew, 94 S. C., 194; Green v. Castlebury, 70 N. C., 20. 
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Compare 3 C. S., 6618; Board of Medical Examiners v. Gardner, 201 
N. C., 123, 159 S. E., 8 ;  8. v. Carroll, 194 N. C., 37, 138 S. E., 339. 

4. Finally, the respondent says his right of appeal to the Supreme 
Court is left in doubt by the statute : "From the decision of the Superior 
Court judge hearing the appeal, or the jury, the Council (or Commit- 
tee) and the accused attorney shall each have the right of appeal to the 
Supreme Court of North Carolina." Appeals to the Supreme Court are 
taken only from the Superior Court. Rhyne v. Lipscornbe, 122 N.  C., 
650, 29 S. E., 57. 

I t  must be conceded that  the plea to the jurisdiction presents a grave 
and serious constitutional question. However, i t  is not after the manner 
of appellate courts to pass upon constitutional quec,tions, even when 
prol~erly presented, if there is  also present some other ground upon 
which the case may be made to turn. Newman v. Comrs., 208 N .  C., 
675; Wood v. Braswell, 192 N.  C., 588, 135 S. E., 529. "It is not the 
habit of the Court to decide questions of a constitutional nature unless 
absolutely necessary to a decision of the case"-Nr. Justice Peckltam in 
Burton v. U.  S., 196 U. S., 283. The rule is, that  if a case can be 
decided on either of two grounds, one involving a const tu t ional  question, 
the other a question of lesser moment, the latter alone will be decided. 
Siler v. L. B X. R. R., 213 U. S., 175; Light v. U.  S., 220 U. S., 523. 

A n  avenue of escape from the constitutional question is afforded by 
the theory upon which the case was predicated and t rkd .  The  proceed- 
ing rests upon the record in "Langdon, Atlmr., 7%. Parker," heard a t  the 
March Term, 1933, Johnston Superior Court, which resulted in verdict 
and judgment against the respondent, and his  surety, in his capacity as 
executor. Indeed, i n  no other capacity would his surety have been 
liable. 

I n  the present proceeding, upon the same record, i t  is sought to hold 
the respondent liable for breach of trust in his capacii y as an  attorney. 
The two verdicts are not alike. Not only is  this so, but i t  also appears 
that  all the matters and things complained of took place before the 
enactment of ch. 210, Public Laws 1933, which eo nomine repeals the 
prior subsisting statutes on the subject. Fo r  history of prior legislation, 
see 8. v. Johnson, supra. The verdict and findings in the instant pro- 
ceeding are not supported by the record. Respondent's motion for a 
directed verdict should hare  been allowed, and his exception to the refusal 
of the "Council" to grant  his motion for judgment as of nonsuit should 
have been sustained. 

The other matters, sought to be raised before the judge of the Superior 
Court were either not determined or continued without prejudice. I n  re 
Sf icm,  204 N. C., 48, 167 S. E., 382; Bar Associafion o. S f G k l a n d ,  200 
S. C., 630, l5G S. E., 110. They are not noly before us. Xor are we 
prestwtly called upon to express any opinion upon their merits. I n  re 
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Shattuck, 279 Pac .  (Cal.),  998. On the  hearing, the  case was limited 
to  a nar row compass. A n  appeal  e.c necessitate follows the theory of 
the t r ia l .  Coral  Gables  v. d y r e s ,  205 K. C., 426;  W e i l  v. H e r r i n g ,  207 
9. C., 6, 175 S. E., 836;  H a ~ g e t t  v. Lee ,  206 X .  C., 536, 1 7 4  S. E., 495;  
Hol land  v. D u l i n ,  206 9. C., 211, 173 S. E., 310. 

T h e  case then comes to a single question: Sha l l  t h e  respondent he clis- 
barred by  the  s tatutory method?  T h e  answer is: N o t  on th i s  record. 

Reversed. 

DEVIS, J., concurs ill the  result on the ground t h a t  the  respondent 
could not be convicted and  caused to suffer disbarment  under  chapter  
210, Publ ic  Laws of 1933, fo r  the  offenses committed pr ior  to  the pas- 
sage of the  act. 

JOHN BASNER v. CAROLINA BUTTON CORPORATION. 

(Filed 18 March, 1936.) 

1. Process B c-Facts found held t o  support judgment denying motion t o  
vacate service by attachment and  publication. 

Plaintiff instituted suit against defendant, a domestic corporation, and 
upon return of summons not served, attached a judgment owing defend- 
ant  and obtained an order res t ra in iq  defendant from issuing execution 
on the judgment. Defendant entered a special appearance and moved to 
vacate the proceedings. The court found summons had been issued in 
the county in ~ ~ l i i c h  the action was instituted and in the county to which 
defendant had moved, and that both of them had been returned "Defend- 
an t  not to be found," that plaintiff had filed affidavit that  defendant had 
removed its property from the State with intent to  hinder, delay, and 
defraud creditors, that so f a r  as  appeared from the evidence, defendant 
had no other property out of which plaintiff's claim might be satisfied, in 
whole or in part, defendant having removed all other property from the 
State, and that plaintiff has a bona fide claim against defendant as  pro- 
Tided by C. S.. 798. Held: The findings support the court's judgment 
denying the motion to vacate the proceedings, and continuing the order 
restraining execution on the judgment by defendant to the hearing. 

2. Appeal and  Er ror  J f-Judgment continuing restraining order will ordi- 
narily be affirmed when sustained by Andings supported by evidence. 

Where the findings of fact in injunctive proceedings a re  sufficient to 
sustain the judgment and are  supported by evidence, the judgment will 
ordinarily be affirmed, although the Supreme Court has the power to 
review the evidence, and the evidence on the determinative facts is  con- 
flicting. 

3. Injunctions D b-- 
Ordinarily, a restraining order will be continued to the final hearing 

where no harm can come to the defendant by such continuance and where 
injury might result to plaintiff from a dissolution thereof. 
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APPEAL by the defendant from Rousseau, J., at  October Term, 1935, 
of SCRRP. Affirmed. 

Folger ~6 Folger for plainti f ,  appellee. 
M'alfer G. Green, Jr., for defendant, appellant. 

SC'HENCX, J. This is an action instituted by the plaintiff to recover 
damages in the sum of $550.00 for the wrongful convtlrsion of personal 
property and for in jury  to  real and personal property in consequence 
of the wrongful detachment and removal by the defendant of lighting 
fixtures and wiring, plumbing and toilet fixtures, locks, and other prop- 
erty from the building of the plaintiff in Mount Airy. North Carolina, 
to the State of Virginia, and wherein the plaintiff alleges that  the de- 
fendant is a domestic corporation and "has removed all of its property 
from the State of North Carolina with the intent to binder, delay, and 
defraud the creditors of the defendant." The relief prayed is for the 
recovery of $550.00, and "that a warrant  of attachment issue against the 
property of the defendant if any should be found within the State of 
North Carolina." Upon the summons having been returned endorsed 
"after diligent search and inquiry, Carolina Button Corporation not to 
hc found in my  county," the clerk of the Superior Court of Surry  
County issued a warrant  to the sheriff of said county commanding him 
to forthwith attach and safely keep all the property of the defendant 
found in his county. Subsequently, plaintiff filed a supplemental affi- 
davit to the effect that  the defendant had within the State of North 
Carolina a judgment against the Mount Airy Knitting Company in the 
sum of $228.85, duly recorded in  the office of the clerk of the Superior 
Court of Surry  County, whereupon the clerk of the Superior Court 
issued summons in  garnishment to the Mount Airy Knitting Company 
to be a t  his office and answer on oath what i t  owed to the defendant, the 
Carolina Button Corporation, and pursuant to  said summons the said 
knitting company filed answer and admitted i t  was indebted to the button 
corporation in the sum of $228.85 as appears by judgment duly docketed 
in Surry  County. 

B y  virtue of the warrant of attachment issued to him the sheriff of 
Surry  County levied upon the judgment docketed in  the office of the 
clerk of the Superior Court in favor of the Carolina Button Corpora- 
tion against Mount Airy Knit t ing Company. 

T x o  days after the levy upon the aforesaid judgment by r ir tue of the 
warrant of attachment the plaintiff made application to the judge regu- 
larly holding the courts of the Eleventh District for an order restrain- 
ing and enjoining the Carolina Button Corporation and the sheriff of 
Surry  County from proceeding with the levy and sale of any of the prop- 
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erty of the Mount Airy Knitting Company under the judgment of the 
Carolina Button Company, and filed affidavit to the effect that the 
Carolina Button Company had removed from the State all of its prop- 
erty, except this judgment, and had had execution on this judgment 
placed in  the hands of the sheriff, and that  if the said Carolina Button 
Company was permitted to collect thls judgment through execution the 
plaintiff's attachment against said jutlgmeilt would fail arid become 
ineffective, and the plaintiff would 11ot be able to realize upon any juclg- 
merit that lie may secure against the Carolina Button Company. Upon 
this application and affidavit, the judge of the Superior Court issued a 
temporary restraining order and notice to the Carolina Button Company 
to show cause wliy the same should not be continued till the hearing. 

Upon a f f ida~  it of the plaintiff to  the effect that the summons had bee11 
returned endorsed diligent search and inquiry made and defendant not 
to be found in  Surry  County, and that  the defendant after due dili- 
gence could not be found in  the State, and that  personal service could 
not be made thereupon, the clerk of the Superior Court ordered that  

I ews service of summons be made by publication in the Mount Airy V 
as by law provided. 

After sereral continuances, the case came on to be heard before Judge 
Rousseau, holding the courts of the. Eleveuth District, upon a supple- 
mental and cumulative affidavit by the plaintiff and upon an  affidavit by 
Walter G. Green, J., filed by the defendant under a special appt.arance. 
The defendant, still under special appearance, moved to vacate and set 
aside the attachment and the proceedings in this cause. The  affidavit of 
Green is to the effect that  he, Green, mas a director of the Carolina 
Button Corporation, which is a dolrlestic corporation, and formerly had 
its principal office in  Mount Airy, North Carolina, and subsequently 
movecl said office to Winston-Salem, N. C., and now has its office in the 
latter city; and that  the defendant has not attempted to hinder, delay, or 
defraud its creditors, but, on the contrary, has tried to discharge i ts  
obligation;; and that  the property which the plaintiff had attached \la.: 
subject to liens in faror  of the United States for taxes amouritirtg to 
approximately $1,300; and that  this action, in affiant's opinion, n a s  
commenced a t  the connivance of the stockholders of the Mount Airy 
Knitting Company to thwart the defendant in collecting its judgment 
against said knitting company. Judge Rousseau entered the following 
judgment : 

"This cause coming on to be heard before his Honor, J. A. Rousseau, 
judge holding the courts of the 11th Judicial District, and being heard 
at Dobson, IT. C., the county-seat of Surry  County, the court finds as 
a fac t :  
"1. That  this action was duly begun in the Superior Court of Surry 

Countv, sunmons issued and returned; that the defendant is not to be 



700 IS T H E  SUPREME COCRT. [a09 

found in Surry County; that affidavit was duly made that the defend- 
ant cannot after due diligence be found in the State of North Carolina. 

"2. That the plaintiff has made affidavit that the defendant Carolina 
Button Corporation has removed its property from the State of Xorth 
Carolina, and that said property was removed and was removed with the 
intent to hinder, delay, and defraud the creditors of the said defendant. 

"3. That process was issued to the sheriff of Forsyth County and 
returned unserved with the notation made by the sheriff of Forsyth 
County that no officer of the said corporation was to be found upon 
whom process could be served; and that no certificate of the corporation 
or the Secretary of State was filed in the clerk's office rietting forth that 
Winston-Salem was the principal office of said corporation. 

"4. That said defendant has no property within the State of North 
Carolina, having removed all other property therefrom so far  as evi- 
dence appears to the court, out of which the plaintifl"~ claim may be 
satisiied in whole or in part, and that all other property has been re- 
moved from the State. 

"5. That the plaintiff has a bona fide claim against the defendant as 
provided in section 798 of the North Carolina Code far $550.00, as set 
forth in the plaintiff's complaint. 

"It is now therefore ordered and adjudged that the motion to vacate 
and set aside the attachment and the proceedings in this cause made by 
the defendant be and the same are denied and this cause is retained to be 
heard upon its merits in the Superior Court of Surry County. The 
defendant is allowed 45 days from this date to file anawer to the com- 
plaint of the plaintiff if it be so advised. That the restraining order be 
continued to be heard upon its merits.'' 

Although i t  was conflicting, there was sufficient evidence to support all 
the findings of fact by the court, and the findings of fact sustain the 
judgment. Under these circumstances, and in view of the fact that the 
plaintiff has given a sufficient bond to save the defendant harmless, the 
judgment will not be disturbed, notwithstanding this Court may have 
the power to review the findings of fact in injunctive proceedings. 
Wentz v. Land Co., 193 N. C., 32; Cuhoon v. Comrs. of Hyde, 207 
N.  C., 48. I t  is the general practice in this jurisdiction to continue a 
temporary restraining order to the final hearing where no harm can 
come to the defendant by such a continuance and where injury might 
result to the plaintiff from a dissolution thereof. Bouhiar v. Willis, 
207 N. C., 511, and cases there cited. 

Affirmed. 
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W. H. STEPHENSOX v. X. ,4. HONEPCUTT. 

(Filed 18 March, 1936.) 

1. Appeal and Error G c- 
Exceptions not discussed in briefs are deemed abandoned. Rule 28. 

2. Evidence I &Witness held competent to identify account, and his 
testimony relative thereto was competent. 

Plaintiff, suing upon an open account, offered the testimony of the man- 
ager of the store in charge of the books, to the effect that the owner of the 
store made certain entries on the books before the witness was hired, 
and that he had charge of the books thereafter, that he had discussed the 
account with the debtor, who did not deiiy its correctness, and that the 
account was in the sum claimed by plaintiff. H e l d :  The witness was 
competent to identify the account. and an exception to his testimony is 
untenable. 

3. Account Stated A c- 
Where the debtor accepts an account rendered, either by assenting to 

its correctness or by failing to object thereto within a reasonable time, he 
will be regarded as  admitting its correctness, and the account becomes an 
account stated. 

4. Payment A c- 
The plea of payment is an affirmative one, and the burden of proof is 

upon the party asserting payment. 

5. Payment C d-Delivery of intoxicating liquor cannot operate as pay- 
ment. 

Defendant contended that he made payment on his account by delirer- 
ing intoxicating liquor to the creditor. H e l d :  The law recognizes no 
property right in or growing out of intoxicating liquor sold or transferred 
in  violation of the law, and the delivery of the intoxicating liquor does 
not support the plea of payment. 

6. n i a l  D a: Appeal and Error B d- 
Where defendant does not renew his motion to nonsuit a t  the close of 

all the evidence he waives his right to have the sufficiency of the evidence 
considered on appeal. C .  S., 567. 

5. Appeal and Error J a: Trial G e- 
A motion to set aside the verdict as  being contrary to the weight of the 

evidence is addressed to the discretion of the trial court, and the court's 
determination of the motion is not ordinarily reviewable. 

APPEAL by defendant f r o m  TVt'iZliams, J., and a jury, at October Term,  

1935, of HARKETT. NO error. 

T h i s  was a civil action, instituted i n  the recorder's court  of H a r n e t t  

County by the plaintiff, to recorer judgment against the defendant ill 
the sum of $257.30, claimed by the  plaintiff on an open account, pur-  
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chased by plaintiff at an administrator's sale of the estate of L. G. 
Young. The action was heard and determined before his Honor, F. H. 
Taylor, judge of the recorder's court of Harnett Collnty, and from a 
judgment in favor of the plaintiff, and against the defendant, the de- 
fendant appealed to the Superior Court of Harnett Ccunty. The cause 
came on for hearing at the October Term, .L935, Harnett Superior Court. 

The issue submitted to the jury and their ansTver thereto was as 
follows: "1. V h a t  amount, if any, is the defendant indebted to the plain- 
tiff? Ans.: 'Full amount of debt as of book record, $257.30. We 
recommend that no interest be charged.' " 

The court below rendered judgment on the verdict. The defendant 
made numerous exceptions and assignments of error, and appealed to 
the Supreme Court. The material ones and necessary facts will be set 
forth in  the opinion. 

Dupree & Strickland for plaintiff. 
J .  R, Hood for defendant. 

CLARKSOX, J. The defendant in his brief only relies on three excep- 
tions and assignments of error. The others will be ta'xen as abandoned 
by him. S. C. Code, 1935 (Michie), p. 2674; Supreme Court Rule 28. 

Defendant's Frst  contention: "That the witness W. J. Crawford was 
not a competent witness to identify the account, and that his Honor 
erred in permitting the testimony of the witness Craxford to go to the 
jury." 

Under the facts and circumstances of this case, deferdant's contention 
cannot be sustained. 

IFT, J. Cramford, prior to September, 3933, was mmager of Young 
Bros. Drug Co. L. G. Young, through nhom plaintiff claims the 
account by assignment, mas the sole owner. As manager it was said 
Crawford's duty to keep the books. He  testified, in part:  "I had an 
account against the defendant X. A. Honeycutt. This is N. A. Honey- 
cutt's account; this is the old drug ledger; some of this here was done 
by L. G. Young before I was employed by him; it indicates a balance 
due by Mr. N. A. Honeycutt. Q. Will you tell the jury what that 
balance i s?  Am. : I discussed that balance with Mr. Honeycutt ; especially 
since Mr. Stephenson bought the account; Mr. Honeycutt did not deny 
the account at that time; it has never been denied. He claimed that 
Mr. Young owed him; he said that he owed him for a little stuff. . . . 
I did not make all of those records there. By the court: What is the 
balance there you discussed with Mr. Honeycutt? Xiis. : I t  looks like 
$257.30. By Mr. Dupree: I s  that the amount less his credits? 311.3.: 

Yes, sir. The account was $278.45. . . . H e  never denied he got 
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the stuff charged." The defendant's exception and assignment of error 
to the above questions must be denied. 

I n  Black's Law Dictionary (3d Ed.) ,  p. 27, citing numerous authori- 
ties, "account stated" is defined: "An account rendered by the creditor, 
and by the debtor assented to as correct, either expressly or by impli- 
cation of law from the failure to object." 

I n  S u p p l y  Co. v. P l u m b i n g  Co., 195 K. C., 629 (633), i t  is said:  
"When an  account is rendered, a failure to object to it within a reason- 
able time will be regarded as an  admission of its correctness by the 
party. D a z h  v. Steplzenson,  149 N .  C., 113." 

W. H. Stephenson testified, in pa r t :  "My name is W. H. Stephenson. 
I have Mr. Honeycutt sued on an account of $25i.30. I purchased this 
account from the administrators of L. G. Young estate a t  Angier; a t  
public sale. I made demand on Mr. Honeycutt for the account. H e  
never denied the correctness of the account, but said Mr. Young owed 
him for some liquor. . . . H e  did not assign any reason for not 
paying it. 1 told him that  I could not allow him credit for the whiskey. 
. . . H e  did not claim that  X r .  young owed him for anything except 
the whiskey." 

The defendant testified, in pa r t :  "I don't think I owe him anything 
on that  account. H e  owed me $280.00 and I owed him $245.00, some- 
where along there; $280.00 in money and whiskey, too; I paid hlm 
brandy and all that  I owed him. . . . There never was any dispute 
between me and him as to the account." 

The evidence was practically but one way. I n  fact, the defendant i n  
his brief says: "The defendant by his answer admits that he had an  
account with the deceased, but clalmed that the said account was paid, 
and a t  the time of the death he was not indebted to the plaintiff." 

The  plea of payment is an  affirmative one. I n  F u r s t  v. T a y l o r ,  204 
K. C., 603 (605), i t  is said:  "I t  is well settled that  the plea of payment 
is an affirmative one, and the burden of showing payment is on the one 
who relies on the same. The burden of proof is a substantial right. 
( 'o11l~l .s  1 .  T'nncllford, 196 S. ('., 237." Daz.2~ r ,  D o c X e n ~ ,   ant^, 272 
(274) .  

The  defense of defendant was to the effect that  the account was paid 
practically in liquor-('blind-tiger" whiskey and brandy. 

Walker, J. ,  in Liquor Co. v. Johnson, 161 I\'. C., 74 (75-6), said:  
"The defense was that the checks were given for the sale of liquor, 
contrary to our statute prohibiting the sale of liquor in the State, and 
upon the principle that where a contract is entered into by the parties 
for the purpose of doing something that  is prohibited by law, it is not 
enforceable, as the law will not lend its support to a claim founded 
upon a violation of itself (citing numerous authorities). I n  Holman 
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v.  Johnson, Cowp., 341, Lord Mansfield said:  'The principle of public 
policy is  this:  ex dolo malo non oritur actio. No court will lend its aid 
to a man who founds his cause of action upon an immoral or an  illegal 
act. I f  from the plaintiff's own stating or otherwise the cause of action 
appear to arise ex turpi causa, or the transgression of a positive law of 
this country, then the Court says he has  no right to  be assisted. I t  is 
upon that  ground the Court goes, not for the sake of the defendant, but 
because they will not lend their aid to such a plaintiff.' " 

On this aspect the able, painstaking, and learned judge in the court 
below charged the jury correctly as follows: "It  is admitted i n  evidence 
here, gentlemen of the jury, that  he claimed to have paid the account 
through the delivery of whiskey to Mr.  L. (2. Young. 'The delivery of 
whiskey from one person to  another is an  unlawful transaction, a trans- 
action in  violation of the laws of North Carolina. and from an  unlawful 
transaction no valid obligation to  pay money or anything else can be 
created or can arise. The  law recognizes no property 14ght in and no 
property right growing out of whiskey or intoxicating liquors. A man 
that sells another intoxicating liquor on credit does not have any right 
to  come into court for the collection of an  obligation which is founded 
on that  unlawful transaction." 

The defendant's second contention : "That his Honor erred in  denying 
the motion for judgment as of nonsuit a t  the close of the plaintiff's 
testimony." 

We cannot so hold on this record. The  defendant, after the close of 
plaintiff's evidence in the court below, made a motion, under C. S., 567, 
for judgment as in case of nonsuit. This motion was overruled. The  
defendant then introduced evidence and a t  the close of all the evidence 
did not renew his motion in the court below for judgment as in case of 
nonsuit, C. S., 567. By not making this motion, he waived the benefit 
of the statute. 

I n  ;\'owell is. Banl ight ,  185 N.  C., 142 (148), citing numerous authori- 
ties, i t  is  said:  "If the first motion is  overruled, the defendant may 
except and go to the jury;  or except, introduce evidence, and renew 
motion after all the evidence. . . . Exception is  waived if motion is 
not renewed." Ferrell v. Ins. Co., 208 N. C., 420 (421 ) .  

The  defendant's third contention: "For that  his Honor erred in  not 
setting aside the verdict of the jury, and in signing the judgment as 
appears of record." This matter was within the discretion of the court 
below. 

I n  :McIntosh, N. C. Prac.  and Proc. in Civil Cases, p. 670, we find: 
"The verdict is  the solemn act of the jury, and i t  should not be set 

aside without mature consideration, but the power of the court to  set 
aside a verdict as a matter of discretion has always been inherent, and 
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is  necessary to  t h e  proper administrat ion of justice. I t  is not a n  arbi- 
t r a r y  discretion, to  be exercised capriciously and  a t  the  mere inclinatioii 
of the  judge, but  by  a sound a n d  enlightened judgment, to  prevent what  
m a y  seem to be a n  inequitable result. T h e  judge is  i n  a position to know 
al l  the  circumstances and  their  probable effect, and in this  respect his  
discretion is  practically unlimited, since his action will not be reviewed: 
unless i t  clearly appears  tha t  t h e  discretion was abused." 

On the  whole record and  i n  the charge see n o  prejudicial o r  re- 
versible error .  

N o  error .  

S. A. SPARKS v. C. H. HOLLAND 

and 

J. IT. PARDUE v. C. H. HOLLAND. 

(Filed 18 March, 1936.) 

1. Appeal and Error G c- 
Exceptioi~s not discussed in briefs are deemed abandoned. Rule 28. 

2. Jury A d-Court may allow counsel to ask prospective jurors if they 
are connected with insurance company when inquiry is in good faith. 

The court has discretionary power, upon its finding that the inquiry 
is in good faith, to allow plaintiff's counsel to ask prospective jurors if 
they have any business connections with a certain insurance company, i t  
having been made to appear to the court that defendant's car, involved in 
the collision in suit, was insured by such company, and a n  exception to 
the court's allowing such inquiry is untenable. 

3. Damages H a-Allegation held sufficient to support evidence of hospital 
expenses. 

The complaint alleged that a s  the proximate result of defendant's negli- 
gence in driving his automobile, plaintiff suffered damages in a large sum. 
Held: The allegation was sufficiently broad to permit plaintiff to introduce 
in evidence, as  an element of damage, the amount of the hospital bills 
paid by plaintiff, defendant's remedy, if the complaint failed to sufficiently 
disclose the nature of plaintiff's injuries, being by motion to make the 
complaint more definite and certain, C. S., 537, or by motion for a bill of 
particulars, C. S.. 534. 

4. Trial E f- 
A misstatement of the contentions of a party must be brought to the 

court's attention in time to afford opportunity for correction in order for 
an exception based thereon to be considered on appeal. 

5. Negligence D d-Charge held to sufficiently instruct the jury on ques- 
tion of proximate cause. 

Defendant excepted to an excerpt from the charge instructing the jury 
that if they found from the greater weight of the evidence that plaintiff 
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SPARKS 2). HOLLAKD AND PARDUE 2). HOLLAND. 

was injured by the negligence of defendant they should answer the issue 
in the affirmative, defendant contending that the excerpt was erroneous 
for failing to make reference to proximate cause. It appeared that in the 
preceding portion of the charge the court defined proximate cause and cor- 
rec3tly stated the burden of proof. Held: 1)efendant's exception is unten- 
able, the charge being construed as a whole, and the excerpt complained 
of not being in conflict with the preceding portions of the charge. 

6. Trial E g- 
The court's charge to the jury will be construed context:ually as a whole. 

APPEAL by the defendant from Phillips, J., a t  Kovember Term, 1935, 
of WILXES. NO error. 

These are civil actions, consolidated by consent for the purpose of 
trial, wherein i t  is alleged by the respective plaintiffs that  they were 
gratuitous guests i n  an  automobile owned and driven by the defendant, 
and that  they were injured when said automobile collided with another 
automobile driven by one Sherman Anderson. I t  is further alleged 
that  a t  the time of the collision the defendant was unlawfully and negli- 
gently driving his automobile on his left side of the road, and that  the 
in jury  to the plaintiffs was proximately caused by such negligence. The  
allegations of negligence were denied by the defendant. Evidence 
tending to  establish the contentions of both parties ws.s offered. The  
jury found that  the plaintiffs had been injured by the negligence of the 
defendant, as alleged in the complaint, and assessed damages. 

F rom judgments based upon the verdict, the defendant appealed to 
the Supreme Court, assigning errors. 

J .  M. Brown, a d  Bowie & Bowie for plaintiffs, appel l~~es .  
T .  E. Bingham an'd Trivet te  & Holshouser for defendant, appellant. 

SCHERCII, J. We will consider the several assignments of error 
brought forward in  the appellant's brief in the order in which they are 
there presented. The  other assignments i n  the record which are not 
mentioned in the brief are deemed to be waived. Rule KO. 28 of Rules 
of Practice in the Supreme Court, 200 N. C., 811 (831). 

The first assignment of error i s  to  the court's permitting counsel for 
the plaintiff to inquire of the jurors being selected if they had any 
businfm connection with the American Caaualty Company. The follow- 
ing appears in the record : 

"The court, not i n  the presence of the jury, and a t  the insistence and 
request of the plaintiffs' counsel, inquired of the defendant's counsel if 
the defendant was insured by the American Casualty C'ompany, where- 
upon the defendant's counsel declined to answer, and plaintiffs' counsel 
stated to the court, in the presence of the defendant's counsel, that  the 
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plaintiffs' counsel had been in  several conferences with the defendant's 
counsel and a representative of the American Casualty Company with 
reference to the suit, which statement was not denied by the defendant's 
counsel; whereupon, the court found as a fact that  the plaintiffs' inquiry 
was in  good faith, and permitted the plaintiffs' counsel in the exercise of 
the discretion of the court to question the jury as to whether any of the 
jurors had a n  interest as agent or otherwise in the Bmerican Casualty 
Company, which finding of fact and inquiry addressed to the defend- 
ant's counsel were not made in  the hearing of the jury." 

The court having found as a fact that t h e  plaintiffs' inquiry was in 
good faith, and having permitting the questions as to whether the jurors 
being selected had any interest as agent or otherwise in  the American 
Casualty Company in  its sound discretion, this assignment of error is 
untenable. Wal ters  v. L u m b w  Co., 165 N .  C., 388, and cases there 
cited. ('As to whether the question (relative to any connection the pros- 
pective jurors might have to an  indemnity company) i s  asked in  good 
faith, or as to whether the adverse party has been prejudiced by the 
inquiry addressed to the jurors, before the jury is impaneled, must be 
left to the trial judge to determine in his discretion." Fulcher v. L u m -  
ber Co., 191 N .  C., 408. 

The third assignment of error is to the court's permitting the plaintiff 
Pardue to testify as to the amount of the hospital bills paid by him 
when there was no specific allegation in the complaint as to such bills. 
The complaint alleges "that by reason of the carelessness and negligence 
of the defendant, which was the proximate and sole cause of the plain- 
tiffs' injury, . . . the plaintiff has been damaged in the sum of 
$3,500." A liberal interpretation of this allegation mould permit the 
proof of hospital bills paid in connection with the injuries complained 
of, since "in this class of cases the plaintiff is entitled to recover as 
damages one compensation for injuries, past and prospective, in conse- 
quence of the defendant's wrongful or negligent acts. These are under- 
stood to embrace irldemriity for actual nursing and medical expenses and 
loss of time, or loss from inability to perform ordinary labor, or capacity 
to earn money." Wallace u. W e s t e r n  Railroad Company ,  104 N .  C., 
442. I f  the precise nature of the plaintiffs' injury and damage was not 
apparent i t  mas open to the defendant to have moved the court to make 
the complaint more definite and certain, C. S., 537, or, if the defendant 
so desired, to have asked for a bill of particulars, C. S., 534. I t  would 
further seem that the maxim " d e  minimis non curat 1r.r" is here appli- 
cable, since the judgment was for $1,500, and the plaintiff's testimony 
relati1 e to liis hospital bill x i s ,  "It wasn't so i~lucll. I n oultl say ten or 
fifteen dollars, somewhere along there." 
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The eighteenth assignment of error is to a portion of' the charge, as 
follows: "The plaintiff further contends, gentlemen of the jury, that 
when you answer the first issue 'Yes,' that there being no dispute about 
the fact that the defendant was operating his automobile in violation 
of the law and that the automobile being so operated was the proximate 
cause of the injury and damage to the plaintiff, that your answer to the 
second issue in each case should be a large amount." 

The defendant says in his brief: "We do not think fmm a perusal of 
the record it will be found anywhere that the defendant admitted that he 
was driving in violation of the law, his contention being that this was a 
country road with only one track traveled by all cars during the season 
of the year in which the accident occurred." The c0.x-t was stating 
the contentions and "we have so often said that the statement of conten- 
tions must, if deemed objectionable, be excepted to promptly, or in due 
and proper time, so that, if erroneously stated, they may be corrected by 
the court. I f  this is not done, any objection in that respect will be con- 
sidered as waived." S.  v. Sinodis, 189 N. C., 565, and cases there cited. 
The defendant failed to except to the statement of the contentions or to 
call the court's attention to any error therein, and thereby waived any 
objections thereto. 

The thirteenth assignment of error is to a portion of the charge, as 
follows: "Now, gentlemen of the jury, if you find from the evidence 
and by its greater weight in this case that the plaintiff in each of these 
cases was injured by the negligence of the defendant, in each case you 
would answer the first issue 'Yes,' that is, in the 'Sparks case' and also 
in the 'Pardue case,' you would answer the issue 'Yes.' " 

The defendant argues that the foregoing instruction is erroneous for 
that it fails to make any reference to proximate cause. However, when 
the excerpt is read in connection with the portion of the charge imme- 
diately preceding it, wherein the court in defining actio7iable negligence 
to the jury said: "It must appear that such negligent breach of duty 
was the proximate cause of the injury-a proximate cause is a cause that 
produced the result in continuous sequence and without which it would 
not have occurred, and one from which any man of ordinary prudence 
could have foreseen that such a result was probable under all the facts 
and circumstances as they existed," it is manifest tha: the jury were 
clearly instructed as to the burden of the plaintiff to eiitablish that the 
defendant's negligence was the proximate cause of his injury. The in- 
struction complained of is not in conflict with the instructions that pre- 
ceded it, even-if not as elaborate. The charge must be considered con- 
textually as a whole and not disjointedly. Narriner r .  X i z z e l l e ,  207 
N. C., 34. 

No error. 
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LOIS LETTERMAN, BY HER NEXT FRIEND, C. R. LETTERMAN, v. FLOYD 
MILLER AND S. H. MILLER, TRADING AS ASHEVILLE-CANTON AND 
WAYNESVILLE MOTOR EXPRESS. 

(Filed 18 March, 1936.) 

Automobiles C c-Evidence held for jury on issues of negligence and 
proximate cause in this action to  recover for injuries to child struck 
by truck as  she crossed highway to enter automobile. 

The evidence tended to show that plaintiff, a child nine years old, and 
her brother and two sisters, neither of whom was over fourteen years old, 
were walking to school along the highway, that a neighbor, riding his child 
to the same school, slowed down and stopped his car on the opposite side of 
the highway to give plaintiff and her brother and sisters a ride to school 
in his car, that the driver of defendants' truck, driving behind the car 
and going in the same direction, slowed down when the car slowed down 
and stopped behind it. and that plaintiff, assuming the truck had stopped 
so she could cross the highway, started across the highway to enter the 
car, and was struck when the truck driver started forward without warn- 
ing for the purpose of going around the automobile. Held:  The evidence 
was sufficient to be submitted to the jury on the question of negligence in 
the operation of the truck and proximate cause, notwithstanding defend- 
ants' evidence to the contrary. 

STACY, C. J., dissenting. 

APPEAL by both plaintiff and defendants from Oglesby, J., at  Decem- 
ber Term, 1935, of BUNCOMBE. 

Reversed in plaintiff's appeal; defendants' appeal dismissed. 
This is  an  action to recover damages for personal injuries suffered by 

the plaintiff, a child nine years of age, when she was struck and knocked 
down as she started to cross a State highway in  Buncombe County, to 
enter an  automobile parked on the opposite side of the highway, by a 
truck owned by the defendants and negligently operated on said highway 
by the driver, an  employee of the defendants. 

The defendants denied that  the driver of the truck was negligerlt i n  
its operation a t  the time the plaintiff was injured, or if he was negligent, 
that such negligence was the proximate cause of plaintiff's injuries. 

The action was begun and tried in the general county court of Bun- 
combe County. 

The issues submitted to the jury were answered as follo~vs: 
"1. Was the plaintiff injured by the negligence of the defendants, as 

alIeged in the complaint ? Answer : 'Yes.' 
"2. What  damages, if any, is the plaintiff entitled to recover? An- 

swer : '$3,000.' " 

From judgment that  plaintiff recover of the defendants the sum of 
$3,000, and the costs of the action, the defendants appealed to the Supe- 
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rior Court of Buncombe County, assigning errors in i,he trial in the 
general county court. 

At the hearings of defendants' appeal, pursuant to the rulings of the 
judge of the Superior Court on their assignments of error, i t  was ordered 
and adjudged by the court that the defendants are entitled to a new trial, 
and accordingly the action was remanded to the general county court 
for a new trial. 

From the judgment of the Superior Court both the plaintiff and the 
defendants appealed to the Supreme Court, each assigning errors in  the 
rulings of the judge on defendants' assignments of error on their appeal 
from the judgments of the general county court. 

Geo. 0. Perkins and J .  W .  Pless for plaintif 
Smathers, Jlartin & McCoy for defendanis. 

COXNOR, J. A n  examination of the record in  this appeal discloses no 
error in the rulings of the judge of the Superior Court by which certain 
of defendants' assignments of error on their appeal from the judgment 
of the general county court were overruled. There is error, however, in 
the rulings of the judge by which other assignments of error were sus- 
tained, resulting in the order for a new trial. For  this reason there is 
error in the judgment of the Superior Court awarding the defendants a 
new trial. The judgment of the Superior Court is reversed on plaintiff's 
appeal to this Court. The appeal of the defendants is dismissed. The 
judgnlent of the general county court should be affirmed. 

The only ruling of the judge of the Superior Court ai, the hearing of 
defendants' appeal from the judgment of the general county court whicli 
seems to require discussion by this Court is the ruling bg which defend- 
ants' contention that  there was error in  the refusal of the tr ial  court to 
allow their motion for judgment as of nonsuit, a t  the close of all the 
evidence, mas not sustained. There was no error i n  this, ruling. 

There was evidence at  the trial i n  the general county court tending to 
show that plaintiff, a child nine years of age, with her lxothcr and t ~ o  
sisters, neither of whom was over fourteen years of age, was walking 
along the edge of the highway, on her way to school. h neighbor passed 
in his automobile, taking his child to the same school which the plaintiff 
and her brother and sisters attended. H e  indicated to plaintiff that he 
would take her and her brother and sisters to school in his automobile, 
and at  once began to slow down. H e  stopped his automobile about 
thirty feet from the plaintiff, on the opposite side of th3 highway. At 
this time, defendants' truck was approaching, going in  the same direc- 
tion as the automobile. When the driver of the truck saw that the auto- 
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mobile was slowing down, he slowed down, and when the automobile 
stopped, he stopped, a short distance in the rear of the automobile. 
The plaintiff, assuming that the truck had stopped so that she could 
cross the highway and enter the automobile in safety, took a step in 
the direction of the parked automobile. At this moment, without warn- 
ing, the driver of the truck started up and turned toward the plaintiff 
for the purpose of going around the automobile. I n  this situation the 
plaintiff was struck and knocked down by the truck, and thereby suffered 
serious injuries which are probably permanent. 

This evidence was properly submitted to the jury as tending to show, 
notwithstanding the evidence for the defendants to the contrary, that the 
driver of the truck was negligent, and that his negligence mas the proxi- 
mate cause of plaintiff's injuries. See Smith v. Xiller, ante, 170. 

The action is remanded to the Superior Court of Buncombe County 
that judgment may be entered in said court affirming the judgment of 
the general county court of Buncombe County. 

Reversed in plaintiff's appeal. 
Defendants' appeal dismissed. 

STACY, C. J., dissenting: Unfortunate and distressing as the accident 
in this case was, a careful perusal of the record leaves me with the con- 
viction that no actionable negligence on the part of the defendants has 
been shown. 

The little girl ran into the side of the truck, as witness the following 
from her own evidence: "The truck hit her on top of the head. . . . 
The front corner of the bed hit her. . . . She stepped one step, just 
a side step. She was struck straight in the back of the head. . . . 
If she had stood still she would not have been hit. . . . Q. What 
part of the truck hit her? A. The corner of the front of the bed. After 
she fell forward, the hind wheel of the truck ran over her leg." This 
means the bumper, the fender, the front wheel, and the cab of the truck 
had safely passed where the children were standing before the plaintiff 
took her '(one step, just a side step," and was struck by the corner of the 
bed of the slowly moving truck. I t  was the rear wheel, and not the 
front wheel, that crushed her leg. Her companions were not hurt. 
These physical facts permit no inference of negligence on the part of the 
driver of the truck. H e  did not know the children were waiting to cross 
the road, as was the case in Smifh zs. ,lIiller, ante, 170. Reasonable 
prevision or foresight, and not the gift of prophecy or clairvoyance, is 
all the law required of him. Osborne v. Coal Co., 207 N. C., 515, 177 
S. E., 796. "The law does not require omniscience"-Brogdet~, J., in 
Gant c. Gant, 197 N. C., 164, 148 S. E., 34. 
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W h e n  t h e  plaintiff fell, she was "4 or  41/2 feet  inside t h e  curbing." 
T h i s  would indicate t h a t  she  necessarily took more t h a n  "one l i t t le  step" 
before coming i n  contact with t h e  truck, but  this  is  not t h e  determining 
factor. 

Under  the  l aw a s  heretofore written, t h e  plaintiff is  not entitled to  
recover. T h e  case is  n o  stronger t h a n  FOX v. Barlow, 206 N. C., 66, 
173 S. E., 43, where a nonsuit was ordered. 

MARY E. BAILEY, EVELYN PETERSON SCOTT, PAULINE PETERSON 
HALTEMAN, AND A'EWLAND C. PETERSON v. JESSI: HOWELL AND 
WIFE, T I E  HOWELL, AND J. W. HOWELL AND W ~ E ,  LUCRETIA 
HOWELL. 

(Filed 18 March, 1936.) 

1. Taxation H c- 
The statute, C. S., 441 ( lo ) ,  barring an action to set riside a tax deed 

after three years from the execution of the deed by the sheriff does not 
apply where the owner remains in possession. 

2. Adverse Possession A f- 
Possession of one tenant in common is the possession c~f all, and is not 

adverse to them, until there has been an ouster and adverse holding. 

3. Tenants i n  Common A c- 
The acquisition of an outstanding adverse title by one tenant in common 

in possession, including titles based upon tax deeds, inures to the benefit 
of all the cotenants. 

The mortgaging of the entire tract by one tenant i n  common, who 
remains in possession, does not destroy the tenancy in ccmmon, nor does 
the subsequent foreclosure of the mortgage destroy the interest of the 
cotenants. 

5. Same: Taxation H e-Tenant i n  common may no t  acquire tax title so  
a s  to  defeat t h e  interests of her  cotenants. 

One tenant in common listed the entire tract for taxation in her name. 
Thereafter the land was sold for taxes and deed made to a stranger, who 
transferred title back to the tenant a few days thereafter, taking a mort- 
gage in himself, the tenant remaining in possession throughout. Held: 
The reconveyance of the tax title to the tenant in common inured to the 
benefit of her cotenants, and the tenant's mortgaging of the property did 
not convey the interest of her cotenants nor destroy the tenancy in 
common. 

6. Adverse Possession A h- 
A mortgage executed on the entire tract by one tenan,: in common in 

possession is not color of title as  against the cotenants. 
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7. Adverse Possession A f-Possession of tenant in common under whom 
plaintiff claims held not  adverse t o  cotenants. 

One tenant in common listed the land for taxes in her name and there- 
after the land was sold for taxes and deed executed by the sheriff to 
defendant, but the sheriff's deed was void a s  being without authority of 
law. A few days after execution of the sheriff's deed, defendant recon- 
v e ~ e d  the land to the tenant in common and took a mortgage back in 
himself. Thereafter the mortgage was foreclosed and the property bid in 
b ~ -  defendant, who transferred the land to a stranger, who reconveyed it  
back to him. The tenant listing the land for taxes remained in posses- 
sion of the land throughout. The cotenants instituted partition proceed- 
ings and defendant claimed sole seizin, basing his claim of title upon 
s e ~ e n  years adverse possession under color of title. Held:  Although a 
void sheriff's deed constitutes coIor of title, the tenant in possession sub- 
sequently acquired such title, which inured to the benefit of her cotenants, 
and defendant may not claim adverse possession thereunder, nor may 
defendant claim the benefit of the tenant's possession by virtue of her 
mortgage to him and the subsequent foreclosure and acquisition of title 
by him, since the mortgage did not convey the cotenants' rights or destroy 
the tenancy in common or render the tenant's possession adrerse to 'her  
cotrnants, and he acquired upon foreclosure only her interest as  a tenant 
in common. 

8. Taxation H b 
The title of tenants in common who are not made parties is  not af- 

fected by a tax foreclosure suit and commissioner's deed executed in pur- 
suance thereof. 

APPEAL by  plaintiffs f r o m  Harding, J., a t  October-November Term,  
1935, of YANCEY. Reversed. 

Original ly begun a s  a special proceeding for  the part i t ion of land, 
upon  defendants' plea of sole seizin, the  cause was t ransferred to the  
civil issue docket f o r  the  determination of the issue of tit le to  the land. 

T h e  uncontroverted facts  were these : 
I n  1919, by  deed, t h e  described land  was conveyed t o  S a r a h  Peterson 

and  her  daughter,  Lydia, wife of W. S. Renfro, as  tenants  i n  common. 
S a r a h  Peterson died i n  1925, and her  one-half interest i n  the  land de- 
scended one-third to  her  daughter,  t h e  plaintiff M a r y  E. Bailey, one- 
th i rd  t o  t h e  other plaintiffs, the children of her  deceased son, Charles 
Peterson, and  one-third thereof t o  t h e  said Lydia Renfro.  S o  t h a t  
thereupon the  plaintiff M a r y  E. Bailey owned one-sixth of the  whole, 
t h e  named children of Charles Peterson one-sixth of t h e  ~vhole, and 
Lydia Renf ro  the  remaining two-thirds of the  whole (one-half under  t h e  
deed of 1919 and  one-sixth by  descent f r o m  S a r a h  Peterson) .  Lydia 
Renf ro  h a s  been i n  possession of said l and  since the  death of S a r a h  
Peterson i n  1925. 

T h e  land,  which was  listed i n  t h e  name of Lydia Renfro, was sold by  
the sheriff f o r  t h e  nonpayment  of taxes 1 September, 1926. T h e  plain- 
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tiffs were at  that time nonresidents, and it is alleged in the petitioners' 
reply that three of them were under the age of twenty-one years. On 
24 August, 1927, within less than one year from the date of tax sale, the 
sheriff executed a deed for the land to the defendant J. W. Howell. 
The affidavit required by the statute, C. S., 8029, was not attached to the 
sheriff's deed. 

Defendant J. W. Howell, 9 September, 1927, reconveyed the land to 
the said Lydia Renfro, and took a mortgage from her back to himself. 
Subsequently, by deed dated 18 July, 1931, J. W. Howell, mortgagee, 
executed deed to Jesse Howell for the land, and by deed dated 4 August, 
1931, registered 6 March, 1935, Jesse Howell and wife reconveyed to 
J. W. Howell. 

Evidence was offered as to the relationship of the parties, and that 
Lydia Renfro and her husband had lived on .and been in possession of 
said land since the death of Sarah Peterson in 1925. 

This action was begun 27 February, 1935. 
At the conclusion of plaintiffs' evidence, defendants' motion for non- 

suit was allowed, and from judgment dismissing the action plaintiffs 
appealed. 

H u s k i n s  & W i l s m  for plaintif fs,  appellants.  
Charles H u t c h i n s  and  A n g l i n  & R a n d o l p h  for defendamts, appellees. 

DEVIN, J. The defendants seek to sustain the nonsuit on the ground 
that the plaintiffs are barred by the three-years statute of limitations, 
C. S., 441 ( l o ) ,  or by seven years adverse possession under color of 
title. 

I t  is admitted that the sheriff's deed was void. I t  w~is not made in 
conformity with the statutory provisions in effect prior to the Act of 
1927. The Act of 1927, ch. 221, which went into effect 9 March, 1927, 
changed the law as to tax deeds, repealed secs. 8028 to 13037, inclusive, 
of the Consolidated Statutes, and substituted the remedy by suit for 
foreclosure of the certificate of tax sale. The sheriff's deed was executed 
without authority of law. 

But even if it be conceded that the statute of limitations is broad 
enough to bar any proceeding with respect to  real property unless insti- 
tuted within three years next after the execution of the sheriff's deed, 
the defendants are not in position to invoke its protection under the 
facts shown by the record in this case. The statute does not apply 
when the owner continues in possession. Ncll 'air v. B o y d ,  163 N. C., 
478; J o r d a n  v. S i m m o n s ,  169 N. C., 140; Price v. Slai71e, 189 N. C., 
757. 
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The plaintiffs and Lydia Renfro were admittedly tenants in common 
up to the time of the execution of sheriff's deed in August, 1927, and 
the possession of one tenant in common is in law the possession of all 
(Purvis v. Wilson, 50 N. C., 221, until there has been an ouster and 
adverse holding for twenty years. Crews v. Crews, 192 N.  C., 679; 
Bicks v. Bullock, 96 N. C., 164. 

And the conveyance by the sheriff to Howell and by Howell within a 
few days back to Lydia Renfro, together with the subsequent passing 
back and forth of the title, could not change the effect of the continued 
possession of the land by Lydia Renfro a t  all times and u p  to the trial, 
nor destroy her tenancy in common with plaintiffs. Smith v. Smith, 
150 K. C., 81. She held in trust for all the tenants in common. 

Tenants i n  common are  placed i n  confidential relations to each other 
by operation of law as  to the joint property. "These relations of trust 
and confidence bind all to  put forth their best exertions, to protect and 
secure the common interest, and forbid the assumption of a hostile atti- 
tude." Freeman on Cotenancy, see. 151. 

"It is a well settled rule that  a person under any legal or moral obli- 
gation to pay the taxes cannot by neglecting to pay the same, and allow- 
ing the land to be sold in consequence of such neglect, add to or 
strengthen his title by purchasing a t  the sale himself, or by subsequently 
buying from a stranger who purchased a t  the sale; otherwise, he would 
be allowed to gain an adrantage from his own fraud or negligence in 
failing to pay the taxes." Smifh v. Smifh, supra. 

The acquisition of an  outstanding adverse title by one of the tenants 
in common, who is  in possession, inures to the benefit of all. And this 
rule applies to tax sales. Tiffany Real Prop., see. 201. Goralski v. 
Rostuski, 179 Ill., 177, 20 Am. St .  Rep., 98. 

The law will not permit Lydia Renfro, one of the tenants in common, 
as result of a sale of the land for taxes listed by her, to take title to the 
whole tract to the exclusion of the other tenants i n  common. As the 
tenant who was in possession, she occupied a trust relationship with 
respect to the land for her cotenants. 

While an  invalid sheriff's deed will ordinarily constitute color of 
title, the possession of Lydia Renfro was not adverse to the plaintiffs, 
and the deed to her of an  outstanding adverse title inured to the benefit 
of her cotenants. Nor could defendant J. W. Howell claim the benefit 
of her possession under her mortgage to him and subsequent foreclosure 
and deed, for her deed would not convey the interest of the plaintiffs, 
nor constitute color of title as against them. As  was held in Lumber 
Co. v. Cedar Works, 165 N.  C., 83: "A deed by one tenant in common 
of the entire estate is not sufficient to berer the unity of possession by 
which they are bound together, and does not constitute color of title, as 
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the  grantee of one tenant  takes only h i s  share and  steps in to  his  shoes. 
I n  such case twenty years  adverse possession, under  claim of sole owner- 
ship, is required t o  bar  t h e  en t ry  of the  other  tenants." Crews v. 
Crews, supra. 

Hence, i t  follows t h a t  the plaintiffs' t i t le t o  a n  interest i n  t h e  l and  
h a s  not been divested by seven years adverse possession under  color of 
title, nor has  their  action been barred by the s tatute  of limitations. 

T h e  deed t o  t h e  defendant J. W. Howell f r o m  D. R. Fonts, commis- 
sioner, i n  a t a x  foreclosure sui t  by t h e  county commissioner, i n  October, 
1932, could not affect plaintiffs' title, since they were not par t ies  t o  t h a t  
action. 

I t  is  stipulated i n  the  record t h a t  plaintiffs admi t  t h a t  the  taxes 
claimed by t h e  defendants t o  be due a r e  due, and that they will p a y  
them. 

W e  conclude t h a t  defendants were not entitled to have the  action dis- 
missed, a n d  t h a t  t h e  judgment of nonsuit must  be 

Reversed. 

STATE v. J. B. EDMUNDSON. 

(Filed 18 March, 1936.) 

1. Homicide H b-Evidence held sufficient t o  be submitted to jury o n  ques- 
tion of defendant's guilt of second degree murder  o r  manslaughter. 

The State's evidence tended to show that while defendant's brother and 
another were engaged in a fight, defendant ran past them and cut the 
throat of his brother's assailant with a knife, causing his death. Defend- 
ant 's evidence was to the effect that deceased had the knife in his hand 
as  they were fighting and that defendant's brother got possession of the 
knife and inflicted the mortal wound. Held: The evidence, though con- 
flicting, was sufficient to be submitted to the jury on the question of de- 
fendant's guilt of murder in the second degree or mardaughter,  there 
being no evidence that defendant, if he did inflict the mortal wound, did 
so in defense of himself or the necessary dchfense of his brother. 

2. Criminal Law L e- 
Where a new trial must be awarded for error in  the in,structions to the 

jury, esceptions to the admission of evidence need not be considered. 
3. Homicide H c-Instruction held erroneous a s  failing t o  instruct jury 

on question of manslaughter. 
The State's evidence tended to show that  while defendant's brother and 

another were engaged in a fight, defendant ran  past them and cut the 
throat of his brother's assailant with a knife. The evidence disclosed 
that defendant's brother had previously shot his assailant and that either 
wound was sufficient to cause death, and that each wound was a contribut- 
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ing factor in causing death. Defendant contended that he did not cut 
deceased, but that deceased had the knife in his hand as they were fight- 
ing and that defendant's brother got possession of the knife and inflicted 
the wound. The court instructed the jury that if they should find from 
the evidence beyond a reasonable doubt that defendant cut the deceased, 
as contended by the State, and that such wound caused death or was a 
contributing cause of death, they should return a verdict of guilty of 
second degree murder. Held:  The instruction is erroneous for failing to 
charge the jury upon the facts that if they should fail to find that the 
act of the defendant was malicious they should return a verdict of guilty 
of manslaughter, there being evidence from which the jury might find that 
if defendant cut the deceased as contended by the State, he did so, not 
from malice, but from sudden passion aroused by the assault which de- 
ceased was then making upon his brother. 

APPEAL by defendant from Sinclair, J., at  November Term, 1933, of 
WAYNE. New trial. 

The defendant J. B. Edmundson was tried a t  the November Term, 
1935, gf the Superior Court of Wayne County on an  indictment in 
which he was charged with the murder of Pinkey Smith, on or about 
1 April, 1933, in Wayne County, North Carolina. 

On his arraignment, the defendant entered a plea of not guilty. 
The  solicitor announced in open court that  the State would not contend 

a t  the trial that  the defendant is  guilty of murder in the first degree, 
but would contend that defendant is guilty of murder in the second 
degree or of manslaughter, as the jury shall find the facts to be from all 
the evidence. 

At the trial, the evidence for the State tended to show that on the 
night of 6 April, 1933, a number of people had assembled a t  Spring 
Branch schoolhouse in Wayne County to participate in  or witness an  
entertainment; that  among others present were the defendant J. B. 
Edmundson, a t  that  time about 15  years of age, his older brother, H. 
Weil Edmundson, and the deceased, Pinkey Smi th ;  that  before the 
entertainment began, while H. Weil Edmundson was engaged in conver- 
sation with two or three girls, Pinkey Smith walked u p  to him and 
cursed h im;  that  H. Weil Edmundson resented the language used by 
Pinkey Smith, who thereupon repeated the language; that IT. Weil 
Edmundson then drew a pistol and shot Pinkey Smith, thereby inflict- 
ing upon him a mound in his abdomen; that  Pinkey Smith then grappled 
with H. Weil Edmundson, catching him by the arm, which he  held u p ;  
that the pistol then fired a second time, the shot lodging in the roof of 
the schoolhouse; H. Weil Edmundson and Pinkey Smith then fell to 
the floor, with Smith on top of Edmundson; and that  in this situation 
the defendant J. B. Edmundson ran  by his brother and Pinlrey Smith, 
as they were struggling on the floor in the schoolhouse, and cut Pinkey 
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Smith with his knife, thereby inflicting a wound on his neck. The 
defendant ran out of the schoolhouse and left the premises. 

After  he had been cut by the defendant, Pinkey Smith arose and went 
out of the schoolhouse. At  his request, he was taken immediately to a 
hospital in the city of Goldsboro, where he received surgical and medical 
treatment. The surgeon who attended him testified thai; in his opinion 
either the pistol wound in  his abdomen or the knife wound in his neck 
was sufficient to cause death. H e  said:  "I cannot tell from which 
wound he died. I think that  each wound was a con t r ih t ing  factor to 
the death of the deceased. I think either wound was sufficient to cause 
his death." Pinkey Smith died two days aftcr he wzs taken to the 
hospital on the night of 6 April, 1933. 

The evide~ice for the defendant tended to show that lie took no part 
in tlic quarrel between his brother, H. Weil Edmundson, and the de- 
ceased, Piiikey Smi th ;  that at the time the quarrel beg:ln the deceased 
had a knife in his hand, and that  in the tussle between him and H. Weil 
Etlniundson the k~i i fe  fell from his hand to the floor, and that  after they 
\wrC on the floor, and while they were struggling 11- t11 each other, 
H. Weil Edmuiltlsori got the knife a i d  cut Pinkey Smi h on the neck. 
The testimony of the defendant that  he did not take pa r ,  in the quarrel 
between his brother and the deceased, and did not cut the deceased, was 
corroborated by the testimony of other witnesses. A t  a former term of 
the court, H. Weil Edmundson was tried on an indictment in which he 
was charged with the murder of Pinkey Smith. H e  was con~ic ted  of 
murder i n  the second degree, and is  now confined in the State's Prison, 
under a judgment upon such conviction. 

The evidence for both the State and the defendant wiis submitted to 
the jury. The  defendant was convicted of murder in the. second degree. 

From judgment that  he be confined in the State's Prison for a term 
of not less than ten or more than fifteen years, the defendant appealed 
to the Supreme Court, assigning numerous errors in the trial. 

Attorney-General Seawell and Assistant Attorneys-General SIcLIIullan 
and Bruton for the State. 

N .  W .  Outlaw and Berkeley & Colton for defendant. 

CONSOR, J. The assignment of error on this appeal biised on defend- 
ant's exceptions to the refusal of the tr ial  court to allow defendant's 
motion, a t  the close of all the evidence, that  the action be dismissed, on 
the ground that  there was no evidence tending to show that  defendant is 
guilty of either murder in the second degree or of manslaughter, cannot 
be sustninetl. The evident-e, although co~iflicting, was properly sub- 
mitted to the jury. 
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As the defendant is entitled to  a new trial for error in an  instruction 
of the court to the jury, i t  is needless to discuss or to decide questions 
presented by assignments of error based on defendant's exceptions to the 
refusal of the tr ial  court to sustain defendant's objections to the admis- 
sion of evidence offered by the State. Conceding, without deciding, that  
there were errors in the admission of testimony as evidence for the State, 
over objections by the defendant, such errors were not prejudicial to the 
defendant. The  evidence admitted by the court had little, if any, proba- 
t i re force on the questions inrolved in this action. 

The court instructed the jury as follows : 
"I charge you, gentlemen of the jury, that  if you find from all the 

evidence, beyond a reasonable doubt, that  the defendant cut the throat 
of the deceased, as contended by the State, and that  the mound caused 
his death, or that  the wound was one of the contributing causes that  
brought about the death of the deceased, i t  would be your duty to return 
a verdict of guilty of murder in the second degree." 

The defendant excepted to this instruction and on his appeal to this 
Court assigns the same as error. This assignment of error is sustained 
on the authority of S. v. Robinson, 188 N. C., 784, 125 S. E., 617, and 
of cases cited in the opinion in that  case. 

There was no evidence a t  the trial of the instant case tending to show 
that  the defendant, if he did cut the deceased, did so in self-defense, or 
in the necessary defense of his brother, H. Weil Edmundson. There is 
evidence, however, from which the jury could find that  if the defendant 
cut the deceased as contended by the State, he did so, not from malice, 
but from sudden passion aroused by the assault which the deceased was 
then making upon his brother. I n  that  case, the defendant is guilty of 
manslaughter and not of murder in the second degree. I t  was error to 
instruct the jury that  if they should find that  the defendant cut the 
deceased as contended by the State, they should return a verdict of 
guilty of murder i n  the second degree. The jury should have been 
instructed by the court that  if they should find beyond a reasonable 
doubt that  the defendant cut the deceased as  contended by the State, 
and that  the wound thereby inflicted upon the deceased caused his death, 
or was one of the contributing causes of his death, but should fail to 
find that  the act of the defendant was malicious, they should return a 
verdict of guilty of manslaughter. 

F o r  this error, the defendant is entitled to a new trial. I t  is  so 
ordered. 

New trial. 
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MISS ET,VA BRTBN r .  ACME MANUI'ACTURING COMPANY. 

(Filed 18 March, 1936.) 

Pleadings C &Matter alleged i n  reply held within limitations upon scope 
of reply imposed by statute. 

Plaintiff brought action to cancel certain notes for failure of considera- 
tion, alleging that the notes were executed for tobacco fertilizer and that  
drfendant furnished corn or cotton fertilizer, which was ~rortliless to 
plaintiff, and that plaintiff did not discover that  cotton fertilizer had been 
furnished until after she had attempted to use it. Defendant alleged in 
its answer that plaintiff had ordered through her agent cotton fertilizer 
as  furnished, and offered in evidence the purported ordw signed by plain- 
tiff's agent. Plaintiff filed a reply, as  permitted by the court under a 
gcneral order, in which she alleged that the signature of her agent to the 
order mas procured by fraud, and that if the fertilizer furnished was 
cotton fertilizer, as alleged in defendant's answer, the fertilizer was tagged 
tobacco fertilizer, and was thus misbranded in contt?mplation of law. 
ITcld: The attack of the contract set up in the answer as  a defense, on 
the ground of fraud, and the allegations that  the f~?rtilizer was mis- 
branded contrary to law are  not inconsistent with the complaint, but tend 
to constitute a defense to the new matter alleged in the answer and to 
amplify the original theory of the complaint that  cotton fertilizer was 
furnished when plaintiff had ordered tobacco fertilizer, rund the allegations 
of the reply were erroneously stricken out on defenllant's motion, the 
allegations being within the limitations upon the scope of a reply imposed 
hy statute, C. S., 525. 

APPEAL by plaintiff f r o m  judgment sustaining a demurre r  to cer tain 
allegations i n  plaintiff's reply entered by Sinclair, J., a t  October Term,  
1935, of LEE. Reversed. 

T h i s  was a civil action, brought to  cancel two notes aggregating 
$832.90, given by the  plaintiff to the  defendant, upon  t h e  ground t h a t  
said notes were void for  lack of consideration. I t  is alleged i n  the com- 
plaint  t h a t  the  notes were given f o r  tobacco fertilizer,  a n d  tha t  when 
the  fertilizer furnished the  plaintiff by  the defendant was attempted to 
be used on a tobacco crop the discovery was  made  t h a t  i t  was corn and  
cotton fertilizer and  unfit f o r  use i n  growing tobacco, a n d  mas of no use 
and  of no value to the plaint i f f ;  and  t h a t  the defendant well knew when 
the  fertilizer was shipped t h a t  i t  was  ordered f o r  the purpose of being 
used on a tobacco crop, and  t h a t  tobacco fertilizer and  no other  was 
ordered; and  fur ther ,  t h a t  it mas not  discovered by the plaintiff t h a t  she 
had  been furnished by the  defendant  corn and  cotton fertilizer instead 
of tobacco fertilizer unt i l  a f te r  the notes h a d  been given and  the at tempt 
to use the  fertilizer as  aforesaid had  been made. 

Defendant  filed answer and  denied the lack of consideration f o r  the  
aforesaid notes, and denied t h a t  plaintiff had  ordered tobacco fertilizer 
a t  all, and  alleged tha t  a cotton fertilizer had  been ordered by plaintiff 
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and was the subject of the sale. The  defendant further filed a counter- 
claim for the amount of the notes mentioned in the complaint, and to 
rebut the allegation of lack of consideration therefor and to establish 
that  a cotton fertilizer had actually been ordered, pleaded and set out 
what purported to be a copy of the written order and sales contract 
entered into between i t  and plaintiff's agent for the identical cotton 
fertilizer furnished, and of the kind and quality actually furnished. 

The plaintiff, by leave of court, filed a reply wherein she denied that 
she or her agent had ever executed, or that  her agent was ever author- 
ized to execute, any order or contract for cotton fertilizer, or for the 
fertilizer actually furnished, and alleged that  if the defendant held such 
an order or contract as i t  alleged, the same had been procured by fraudu- 
lently filling out as an order or contract for cotton fertilizer a form 
signed by her agent to be used for ordering tobacco fertilizer; and the 
plaintiff further alleged in her reply that  the fertilizer which the de: 
fendant delivered to  her was actually tagged as tobacco fertilizer and 
not as cotton fertilizer a t  all, and that  the same mas thereby misbranded 
in contemplation of law if i t  was cotton fertilizer as alleged in the 
answer. 

Defendant filed demurrer to that  portion of the reply alleging fraud 
in the procurement of the written order or contract for cotton fertilizer, 
and to that  portion thereof alleging that  the fertilizer furnished was 
tagged as tobacco fertilizer, and misbranded if the same was cotton 
fertilizer as alleged in the answer. 

H i s  Honor entered judgment sustaining the demurrer, and the plain- 
tiff excepted and appealed, assigning as error the signing of this judg- 
ment. 

K. R. H o y l e  for  p la in t i f f ,  appe l lan t .  
C .  D. H o g u e  for de f endan t ,  appellee.  

SCHENCR, J. The allegation in the reply that  the purported order or 
contract for cotton fertilizer was procured by fraud was not demurrable 
upon the ground that  it was inconsistent with the complaint or a de- 
parture from the original cause of action alleged. I n  H o u s e r  v. Bonsa l ,  
149 N .  C., 51, wherein the defense was set up  that  a judgment had been 
entered and paid and the reply of the plaintiff assailed the procurement 
of the judgment and the settlement thereof upon the ground of fraud, 
H o k e ,  J., a t  page 57, says: ". . . Under our present system, where 
courts are empowered to administer full relief in one and the same 
action, when all the parties to be affected by the decree are before the 
court, and a judgment is set u p  in  bar and directly assailed in the pro- 
ceeding for fraud, this is a direct and proper proceeding to determine 
its validity." I f  a judgment set up  in an  answer as  a defense may be 
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assailed for fraud when all the parties affected therehy are  before the 
court, by the same token, an  order or  contract so set up, when all the 
parties thereto are in  court, may be so assailed. 

The  allegation in  the reply that  the fertilizer furnislhed the plaintiff 
by the defendant was tagged tobacco fertilizer, when it was in truth 
cotton fertilizer, is "not inconsistent with the complaint,'' and tends to 
constitute "a defense to the new matter i n  the answei-," and amplifies 
the original theory of the complaint, namely, that  cotton fertilizer, a 
commodity valueless to the plaintiff, was furnished wk~en tobacco ferti- 
lizer was ordered, and known by the defendant to have been ordered. 
~ c I n t o s h ' s  X. C. Prac.  and Proc., par. 479, pp. 510-11. 

Winstead v. Acme Manufacturing CO., 207 N.  C., 110, is  differenti- 
ated from the instant case in  that  i n  the former case the court i n  its 
discretion denied the motion of the plaintiff to  amend his complaint so 
as to allege that  the order or contract was fraudulently filled in, whereas 
in  the latter case the plaintiff filed a reply in  which such fraud is defi- 
nitely alleged as  "a defense to the new matter in the answer." The 
order permitting its filing was general and placed no limitations upon 
the scope of the reply except those imposed by the statute, C. S., 525, 
and t,he reply is within the provisions of the statute. 

The  judgment sustaining the demurrer is 
Reversed. 

STATE v. ARTHUR THOMAS AND DIXIE BONDING COMPANY. 

(Filed 18 March, 1936.) 

1. Bail B -The State is bound by the terms of a bail bond accepted by it. 
In this action on an appearance bond it appeared that the bond stipu- 

lated that it should create a liability against a certain trust fund held by 
the trustees under a recorded declaration of trust, and that the bond 
should create no personal liability on the part of the trustees or any 
ccstu i  que trust,  and that the recorded trust agreement contained like 
stipulations against pkrsonal liability. Upon breach of the bond and 
esecution against the trust fund being returned unsatisfied, the solicitor 
nioved that the trustee signing the bond be made a party, alleging that the 
trust in fact created a partnership between the trustees, and that the 
trustee signing the bond was personally liable. Held:  The State having 
accepted the bond, and having notice, both actual and constructive, of the 
provision against personal liability, is bound by the ternis of the bond and 
may not hold the trustee signing the bond personally liable. 

2. Same: Estoppel C d- 
The State, claiming under an appearance bond, ma:7 not be heard to 

attack its validity. 
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3. Same--If appearance bond is void as being contrary to public policy, 
the bond is a nullity and no recovery may be had thereunder. 

The appearance bond in this case stipulated that it should create lia- 
bility against a certain trust fund, hut that the trustees and ccct11l.s qrtc 
frustent should not be personally liable. The State contended that its pro- 
risions were void as being against public policy. Held: If the bond is 
void, as contended by the State, no recovery mag be had thereunder, since 
in such event the bond is a nullity. 

APPEAL by respondent C. C. Willis from Hnrding, J., at October 
Term, 1935, of YAXCEY. Reversed. 

On 4 February, 1932, the defendant Arthur Thomas executed a bond 
in the sum of one thousand dollars, payable to the State of North Caro- 
lina, with the Dixie Bonding Company as his surety, conditioned for his 
appearance at the March Term, 1932, of the Superior Court of Yancey 
County, to answer the criminal charge made against him on this action. 
The bond was executed in the name of the Dixie Bonding Company by 
J. W. Bennett, trustee or agent, and contains a paragraph as follows: 

"This bond, when signed by Dixie Bonding Company, by C. C. Willis 
or W. F. Rogers, or their duly authorized agent, shall create a liability 
against all of the trust fund held by the said trustees under a declara- 
tion of trust dated 14 August, A.D. 1923, and recorded in the office of 
the register of deeds for Buncombe County, North Carolina, Book of 
Deeds 273, at  page 381, and shall not be a personal liability on the part 
of the trustees or any of the ceafuzs gue trustei~f." 

Upon the failure of the defendant Arthur Thomas to make his ap- 
pearance at the March Term, 1932, of the Superior Court of Yancey 
in  accordance with the conditions of said bond, judgment was duly ren- 
dered in this action against the said defendant and the Dixie Bonding 
Company in favor of the State of North Carolina for the penal amount 
of said bond, to wit: One thousand dollars. Execution duly issued on 
said judgment has been returned wholly unsatisfied. 

On 14 September, 1935, the solicitor for the State filed a petition in 
this action in which he alleged that the Dixie Bonding Company is a 
partnership, composed of C. C. Willis and others. H e  moved that the 
said C. C. Willis be made a party to the action, and that judgment be 
rendered agaiqst him personally on the bond executed and filed in this 
action by the defendant Arthur Thomas as principal and the Dixie 
Bonding Company as surety. 

I n  response to notice served on him, the respondent C. C. Willis filed 
an answer to the petition, in which he denied that the Dixie Bonding 
Company is a partnership. He  alleged that on August, 1923, Scott 
Dillingham, W. F. Rogers, and C. C. Willis, by an instrument in writ- 
ing, signed by them and duly recorded in the office of the register of 
deeds of Buncombe County, created a trust under the name and style 
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of the Dixie Bonding Company; that he is one of the trustees named in 
said instrument, and that i t  is expressly provided therein that "neither 
the trustees nor the c e s t u i s  q u e  trustent shall ever be personally liable 
hereunder as partners or otherwise, but that for all debts the trustees 
shall be liable as such to the extent of the trust fund only." 

The court was of opinion that the trust agreement !get up in respond- 
ent's answer, and offered in evidence by the plaintiff, is a partnership 
agreement, by which Scott Dillingham, W. F. Rogers, and C. C. Willis 
are engaged in business as partners, and accordingly ordered and ad- 
judged that the plaintiff recover of the respondent C. C. Willis the sum 
of one thousand dollars, and the costs of the action. 

The respondent excepted to the judgment and appealed to the Supreme 
Court, assigning error in the judgment. 

Anglin & Randolph for plaintiff. 
0. K. Bennett for respondent. 

CONKOR, J. The State of North Carolina, having :accepted the bond 
filed in this action by the defendant Arthur Thomas, is bound by its 
terms. 

I t  is expressly stipulated in the bond that no personal liability is 
created by its execution as against the trustees named in the declaration 
of trust by which the Dixie Bonding Company was established, and by 
which it was authorized to execute civil or criminal bonds. Reference 
is made in the bond to the declaration of trust, as recorded in the office 
of the register of deeds of Buncombe County. I t  is expressly provided 
in the declaratioli of trust that '(neither the trustees n x  the c e s f u i s  que 
trustent shall ever be personally liable hereunder, as partners or other- 
wise, but that for all the debts the trustees shall be liable as such to the 
extent of the trust, only." 

The State of North Carolina, at the time it accepted the bond, as 
obligee named therein, had notice, both actual and coniitructive, that the 
trustees named in the declaration of trust had not assumed personal 
liability under the bond. For this reason there is erroi. in the judgment 
that the State of North Carolina recover of the respondent C. C. Willis, 
personally, the penal amount of the bond. See Roberts v. Syndicate, 
198 N. C., 381, 151 S. E., 865. 

The State claims under the bond. I t  cannot be heard to challenge 
its validity in this action. I f  the bond is void as against public policy, 
as contended in the argument and brief filed in this appeal on behalf of 
the State, the State cannot recover on the bond, which in that event is 
a nullity. 

The judgment is 
Reversed. 
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STATE v. JOHN HORNE. 

(Filed 18 March, 1936.) 

1. Homicide G d: Criminal Law G i-Nonexpert may testify from obser- 
vation a s  to sanity o r  insanity of defendant. 

Nonexpert witnesses are  competent to testify from their observation of 
defendant that defendant was sound mentally, and where defendant in a 
homicide prosecution contends that he was mentally incapable of pre- 
meditation and deliberation, such testimony is properly admitted for the 
consideration of the jury upon the question. 

2. Homicide G d-Evidence of previous threats  made by defendant held 
competent on  question of premeditation and deliberation. 

The State's evidence tended to show that defendant and his wife had 
become separated because of defendant's mistreatment of her, that  defend- 
an t  was  greatly upset by the separation, and sought to get his wife to 
return to him, and that after her refusal to return to him, he went to the 
place where she was working, made an unprovoked attack upon her, 
cutting her throat and causing her death. Held:  Evidence that some 
four weeks before the homicide, and prior to their separation, defendant 
ran after his wife and threatened to cut her with a knife, is competent a s  
tending to show a circumstance which the jury could properly consider on 
the question of premeditation and deliberation. 

3. Constitutional Law F a- 
The court's remarks to the jury in instructing them that defendant was 

within his rights in not testifying, and that his failure to testify should 
not be considered against him, are held without error upon defendant's 
exception. C. S., 1799. 

APPEAL by  defendant f r o m  Harris, J., a t  September Term,  1935, of 
CHOWAN. N o  error. 

T h e  defendant J o h n  H o r n e  was t r ied a t  the  September Term, 1935, 
of the Superior  Cour t  of Chowan County  on his plea of not gui l ty  to a n  
indictment charging h i m  with the  murder, on  1 4  August, 1935, i n  
Chowan County, of his wife Nellie Horne .  He was convicted of murder  
i n  the  first degree. 

F r o m  judgment t h a t  he  suffer death by means of asphyxiation a s  
prescribed by s tatute  (chapter  294, Publ ic  Laws of N o r t h  Carolina, 
1933), the defendant appealed to  t h e  Supreme Court,  assigning errors  
i n  the  trial. 

Attorney-General Seawell and Assistant Attorney-General AiLen for 
the State. 

W.  D. Pruden for defendant. 

CONNOR, J. O n  his appeal  t o  this  Court ,  the defendant contends t h a t  
there were errors  i n  the  trial of th i s  action i n  t h e  Superior  Cour t  which 
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entitle h im to a new trial. H e  contends that  there  as error in the ad- 
niission of evidence offered by the State, and in instrul:tions of the court 
to the jury. These contentions cannot be sustained. 

Fo r  some time prior to 14 August, 1935, the defenl3ant and his x~ i f e  
were living separate and apar t  from each other. She was living mith 
her parents a t  Edenton, N. C. H i s  efforts to induce her to return to his 
home had been futile. E ~ i d e n c e  offered by the State tended to show 
that the separation mas caused by defendant's mistreatment of his wife. 
H e  insisted that  her refusal to return to his home. and to resume marital 
relations mith him, was the result of the influence of her parents upon 
her. From time to time he expressed his resentment of' this situation. 

Some time between 7 and 8 o'clock on the morning of 14 August, 1935, 
the defendant went into Edenton Cotton Mill, where he knew his wife 
was a t  work as an  employee of the mill. After talking to her for a fern 
minntes, without provocation he nssaulted anJ  killed 11er by cuttillg her 
throat with a razor. She  died almost immediately after receiving the 
fatal  wounds. After cutting his wife's throat, the defendant inflicted 
mounds on his own person, with suicidal intent. Evidence offered by 
the State tended to show that  the homicide was murder in  the first 
degree, the murder having been committed by the defendant, after pre- 
meditation and deliberation. See C. S.. 4200. The defendant offered 
no evidence. H e  relied upon his contention that  a t  the time of the 
homicide, he was incapable of premeditation and deliberation because 
of his mental condition, and that  at most he was guilty of murder in the - .  

second degree only. 
The evidence offered by the State, and admitted by the court over 

objections by the defendant and subject to his exceptions, tending to 
show that  a t  the time of the homicide the defendant wris of sound mind, 
and fully capable of premeditation and deliberation, was competent for 
that purpose. I t  is  well settled as the law of this S ta te  tha t  "any witness 
who has had opportunity of knowing and observing the character of a 
person whose sanity or mental capacity is assailed, or brought i n  ques- 
tion, may not only depose to  the facts he knows, but may also give in 
evidence his  opinion or belief as  to the sanity or insanity of the person 
under review, founded upon such knowledge and observation, and i t  is 
for the jurors to ascribe to his testimony that  weight and credibility 
which the intelligence of the witness, his means of knowledge and obser- 
vation, and all the circumstances attending his testimony may in their 
judgment deserve." S.  v. Keaton, 205 N. C., 607, 170 IS. E . ,  2 i .  

The  evidence offered by the State, and admitted Ey the court over 
objections by the defendant and subject to his exceptions, tending to 
show that  about four weeks before the homicide, and before she had left 
his home, the defendant on one occasion ran after his wife and threat- 
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ened to cut her with a knife, was competent as tending to show a cir- 
cumstance ~vhich  the jury could properly consider as tending to show 
that the homicide was committed by the defendant after pren~editation 
and deliberation, as contended by the State. S. v. Fos ter ,  130 S. C., 
666. 41 S. E.. 284. 

I n  his charge, the judge instructed the jury as follows: 
"Now, gentlemen of the jury, the defendant did not see fit to offer any 

evidence. I charge you that he was within his rights i n  so doing. The 
l a x  does ~ i o t  require the defendant to go on the stand as a witness. H e  
has a right to sit mute and say nothing. 

"Some people on the street say that  if a defendant is not guilty, he 
will prore it, and will go on the stand for that  purpose, but the law 
does not say so, and I charge you that  you are not to consider the fact 
that the defendant did not go on the stand as a witness as any evidence 
of his guilt. The  law says tha t  he cannot be forced to go on the stand, 
and I so charge you." 

We find no error in this instruction of which the defendant can com- 
plain. C. S., 1799. 

As the tr ial  of the action in the Superior Court is free from error 
prejudicial to the defendant, the judgment must be and is affirmed. 

S o  error. 

STATE r. PARKER HUSKINS, ROY WELDS, ASD HARRY BURLESON. 

(Filed 18 March, 1936.) 

1. Criminal Law G c- 
Defendant in a criminal prosecution may put his character in issue as 

substantive eridence of innocence, and this he may do without testifying 
i n  liis o ~ n  behalf, and eve11 by cross-examination of a State's witness. 

2. Criminal Law G 1'- 
The cross-esaminatio~~ of a witness is not limited to matters elicited on 

his examination-in-chief. but may extend to and include any matter rele- 
rant to the inquiry. 

3. Criminal Lam L e- 
The rule that an exception to the exclusion of testimony will not be 

considered where the record does not show r h a t  the answer of the witness 
\iould hare been had lle been permitted to testify, does not apply when 
the question is asked an adversary witness on cross-examination. 

DEVIY, J., concurs in the result. 

APPEAL by defendant Huskins from Phi l l i p s ,  J., at  September Term, 
1935, of MITCHELL. New trial. 
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This was a criminal action wherein the appellant and two others were 
tried upon a three-count bill of indictment charging (1) the felonious 
breaking and entering a storehouse where personal property was kept for 
the purpose of committing a felony, (2)  larceny, and (3) feloniously 
receiving stolen goods knowing them to have been stole?. The codefend- 
ants of the appellant were convicted on the first count and did not 
appeal. The appellant, Parker Huskins, was convicied on the second 
count, larceny, and from judgment pronounced appealcbd to the Supreme 
Court, assigning errors. 

Aftorney-General Seawell and Assistant Attorneys-Glenera1 NcMullan 
and Bruton for the State. 

Charles Hutchins and W.  C. Berry for defendant, zppellant. 

SCIHERCK, J. The State's witness, J. E. Guy, a member of the part- 
nership whose goods were alleged to have been stolen, on cross-examina- 
tion stated : "I have known Parker Huskiris about four. years." Where- 
upon, counsel for the defendant propounded the following question: "Do 
you know his general reputation?" To this question the State objected, 
and the court sustained the objection and refused to allow the witness to 
make answer. The defendant makes this ruling of tke court the basis 
for exceptive assignment of error. 

"It is the rule with us that the cross-examination of an adversary's 
witness is not necessarily confined to matters about which the witness 
has testified on his examination-in-chief, but may extend to and include 
any matter relevant to the inquiry. . . . The evidence then must be 
considered and dealt with as if it had come from plaintiff's witness, and 
this though i t  was in no way responsive to the testimony given in chief, 
and may tend only to support an affirmative defense.'' Smith  v. R. R., 
147 N. C., 603. 

"In all cases a person accused of a crime of any ,grade, whether a 
felony or a misdemeanor, has a right to offer in his defense testimony of 
his good character. . . . This right is not dependent upon the de- 
fendant having been examined as a witness in his own behalf, and was 
recognized long before defendants were made competent to testify." 
S. v. Hice, 117 N .  C., 782. "In all criminal prosecutions, certainly 
those involving moral turpitude, the defendant may elect to put his char- 
acter in issue, and thus produce evidence of his good reputation and 
standing in the community." 8. v. Colson, 193 N .  C., 236. 

But it is contended by the State that although it may be competent 
for the defendant to put his character in issue without going upon the 
stand as a witness in his own behalf, and to show such character by cross- 
examination of a State's witness, and to hare the evidence thus elicited 
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considered as substantive evidence upon the issue of his  innocence or 
guilt, since the record does not disclose what the answer of the ~3itness, 
had he been permitted to make answcr, would have been to the question, 
"Do you know his (defendant's) general reputation?" the exception of 
the defendant can avail him nothing. While ordinarily the rule is that  
to afford the appellant any  relief by reason of the court's refusal to 
allow answer to a question the record must disclose what the answer 
would have been, this rule does not apply when the question is asked 
upon cross-examination of a witness called by his adversary. This is  so 
for the very sufficient reason that  counsel for appellant cannot be charged 
with knowledge of what the answer of an  adversary witness would be, 
and could not be expected to be able to state to the court what answer 
such witness mould make. Etheridge v. R. R., ante, 326. However, 
lack of knowledge of what the witness might say does not deprive the 
defendant of his right under the law to put his character i n  issue and 
to  show his general reputation as substantive evidence of his innocence, 
and to do this even b-j cross-examination of a State's witness if he is 
willing to take the hazard of an  adverse answer. 

The  error i n  the court's refusal to allow the State's witness to make 
answer to the question as to whether he knew the defendant's general 
reputation entitles the defendant to a new trial, and renders i t  unneces- 
sary for us to coi~sider the other esceptioi~s to the rulings upon the evi- 
dence and the charge. 

New trial. 

DEVIX, J., concurs in the result, but is of opinion that there was not 
suficie~lt conlpetent evidence to go to the jury on the question of the 
guilt of defendant Huskins on the charge of larceny. 

WALTON W. SMITH v. HENRY A. JOHNSON. 

(Filed 18 March, 1936.) 

Boundaries B &Equitable matters may be set up by defendant in pro- 
ceeding to establish boundary. 

In a proceeding to establish a disputed boundary, C. S., 361, defendant 
filed answer denying the allegations of the petition, and alleging as a 
further answer and defense that the common grantor represented when 
the deeds were simultaneously executed that the boundary was as con- 
tended by defendant, and that if the deeds called for the boundary claimed 
b r  plaintiff, such boundary was inserted in the deeds by mutual mistake 
of the parties, and prayed that the common grantor be made a party 
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defendant and the deeds reformed, or that defendant recover from the 
common grantor damages suffered by reason of its representation of the 
boundary otherwise than as contained in the deeds. ~ F e l d :  The common 
grantor should have been made a party and the cause transferred to the 
civil issue.docket for trial of the issues of fact raised by the answer, and 
judgment sustaining plaintiff's demurrer ore tenus to the further answer 
and defense and remanding the cause to the clerk for further proceedings, 
is erroneous. C. S., 363 ( 4 ) ,  758, 457. 

APPEAL by the defendant from judgment sustaining demurrer ore 
teltus to further answer and defense and remanding the cause to the 
clerk, entered by Sinclair, J., a t  September Term, 1935, of JOHNSTON. 
Reversed. 

This proceeding was instituted under chapter 9 of the Consolidated 
Statutes, sections 361, et  seq., to  establish the boundary line between the 
lands of the plaintiff and defendant, wherein the plaintiff alleges tha t  
he i s  the owner and entitled to  the possession of certain lands contigu- 
ous to the lands of the defendant, and that  the defendant is encroaching 
upon his lands and cultivating a par t  thereof, t o  his  damage, and that  
the true boundary line between their lands is  as  set out i n  the complaint. 

The defendant filed answer wherein he denies the allegations of the 
complaint, and sets up  as a further answer and defense that  there was 
a mutual  mistake in the drafting of the deeds from the Home Insurance 
and Realty Company to the plaintiff and to the defendant, respectively, 
for the lands involved in  this controversy, that  the said deeds were 
simultaneously drawn and delivered to the plaintiff and defendant by 
said Home Insurance and Realty Company, the immediate predecessor 
in title of both the plaintiff and the defendant, and that  said Home 
Insurance and Realty Company, through its properly constituted agents, 
represented to the plaintiff and to the defendant that  the dividing line 
between the lands involved was located as alleged by the defendant, and 
that both the plaintiff and the defendant acted upon said representation 
in purchasing said lands, and if the dividing line contained in the deeds 
is located otherwise than as so represented, such location was inserted 
in the deeds by the mutual mistake of the Home I n s u ~ a n c e  and Realty 
Company and of both the plaintiff and the defendant. The  defendant 
asked that  the Home Insurance and Realty Company be made a party 
defendant, and that  the true dividing line be adjudged to be as alleged 
in the further answer, or, i n  the event that it be not ,30 adjudged that  
the defendant recover damages of said insurance and realty company 
suffered by reason of its representation that  the boundary line was 
otherwise than contained in  its deeds. 

Subsequent to the filing of the answer and further d<?fense, the  clerk, 
upon motion of the defendant, found that  there mas involved in the 
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proceeding an issue of fact as to whether .there had been a mutual mis- 
take in the execution of the deeds by the Home Insurance and Realty 
Company to the plaintiff and to the defendant, respectively, and trans- 
ferred the cause to the civil issue docket, and ordered that the Home 
Insurance and Realty Company be made a party defendant and that 
summons issue accordingly. 

To the further answer and defense the plaintiff demurred ore t enus ,  
and moved the court to remand the cause to the clerk for determination 
as provided by statute in processioning proceedings. The court sus- 
tained the demurrer and allowed the motion. From the ruling of the 
court the defendant appealed, assigning error. 

E. J.  W e l l o m  for p l a i n t i f ,  appellee. 
P a r k e r  $. Lee for defendant ,  appellant.  

SCHESCK, J. C. S., 361, provides that when boundary lines are in 
dispute that they may be established by a special proceeding in the 
Superior Court of the county in which the land, or any part thereof, is 
situated. C. S., 363 (4), provides that the procedure in processioning 
proceedings shall be the same as in special proceedings. C. S., 7 5 6 ,  
provides that in special proceedings a defendant or other party thereto 
may plead any equitable or other defense, or ask any equitable or other 
relief in the pleadings which it would be competent to ask in a ciril 
action, and that when such pleas are filed the clerk shall transfer the 
cause to the civil issue docket for trial during term upon all the issues 
raised by the pleadings. C. S., 457, provides that all persons may be 
made defendants who are necessary parties to the complete determination 
or settlement of the question involved. 

I t  therefore appears that the plaintiff properly commenced this pro- 
ceeding, C. s., 361, and that the procedure was that of special proceed- 
ings, C. S., 363 (4),  and that it was competent for the defendant to 
plead the equitable relief of mutual mistake, and when this plea was filed 
the clerk properly transferred the cause to the civil issue docket, C. S., 
758, and that the court was authorized to make the Home Insurance and 
Realty Company a party defendant, C. S., 457. 

The allegation of mutual mistake of the Home Insurance and Realty 
Company, the common grantor of the plaintiff and defendant, and of the 
plaintiff and defendant as grantees in the deeds simultaneously executed 
and delivered to them by said insurance and realty company, raised an 
issue which the defendant was entitled to have submitted to the jury, and 
rendered erroneous the judgment sustaining the demurrer o r e  t e w u s  to 
the further answer and defense and remanding the cause to the clerk. 

Reversed. 
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(Filed 18 March, 1936.) 

1. States A c- 
An action instituted in the courts of this State, involving an automobile 

accident occurring in another state, is governed by the laws of such other 
state. 

2. Automobiles C j- 
The liability of a driver to a gratuitous guest for injuries sustained in 

an accident occurring in the State of Virginia must be determined in 
accordance with the laws of the State of Virginia, which deny liability 
except in case of wanton or culpable negligence. 

3. Negligence E a- 
Culpable negligence is such recklessness or carelessness, proximately 

resulting in injury or death, a s  imports a thoughtless disregard of conse- 
quences, or a heedless indifference to the safety and rights of others. 

4. Automobiles C j-Evidence held insufficient to establish wanton o r  cul- 
pable negligence of driver of car. 

The evidence disclosed that defendant, the owner and driver of an auto- 
mobile in which plaintiff was riding a s  a gratuitous pamenger, attempted 
to pass two trucks going in the same direction upon the highway, that 
after the defendant had passed the first truck she saw a horse-drawn 
wagon approaching from the opposite direction, and that in the emer- 
gency, there being only thirty feet between the trucks, she attempted to 
pass the second truck before meeting the wagon by increasing her speed, 
that she passed the second truck without accident and swerved back to 
the right of the highway, but that the car then swerved back to the left 
and ran off the highway, resulting in the injuries in suit. H e l d :  The 
evidence showed that defendant exercised her best judgment in the situa- 
tion suddenly confronting her not only for the safety of plaintiff but for 
her own safety, and the accident having ocwured in the State of Virginia 
and plaintiff's action being governed by the laws of that  state denying 
recovery by a gratuitous passenger in the absence of manton or culpable 
negligence, defendant's motion to nonsuit should have been allowed. 

CLARKSOR', J.. dissents. 

APPEAL by  defendant f r o m  Oglesby, J., a t  August  Term,  1935, of 
BUNCOMBE. Reversed. 

T h i s  is  a n  action t o  recover damages f o r  personal injur ies  suffered by  
the plaintiff when a n  automobile i n  which she was riding, and  which 
was owned a n d  driven by t h e  defendant, lef t  t h e  highway and  collided 
with a t ree which was off the  highway. T h e  collision occurred i n  the  
S ta te  of Virginia .  

I n  her complaint  t h e  plaintiff alleges t h a t  t h e  collision and  her  result- 
ing  injur ies  were caused by the  wanton or culpable negligence of t h e  
defendant  i n  undertaking to pass  a t ruck  which was traveling on the  
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highway in the same direction as the automobile. This allegation is 
denied in  the answer of the defendant. She alleges that the collision 
was the result of an  accident which she could not have foreseen or pre- 
vented. 

The issues submitted to the jury were answered as follows: 
"1. Was the plaintiff injured by the wanton or culpable negligence 

of the defendant, as alleged in the complaint? Answer: 'Yes.' 
"2. I f  so, what damages, if any, is the plaintiff entitled to recover of 

the defendant ? Answer : '$8,000."' 
From judgment that plaintiff recover of the defendant the sum of 

$8,000, and the costs of the action, the defendant appealed to the Su- 
preme Court, assigning as error the refusal of the trial court to allow 
her motion for judgment as of nonsuit at  the close of the evidence. 

Zeb V.  Curt is ,  P. C .  Cocke, Xr., and P. C.  Cocke, Jr. ,  for plaintiff .  
Smathers ,  M a r t i n  d2 N c C o y  for defendant.  

CONNOR, J. At the trial the evidence for the plaintiff tended to show 
the following facts : 

On 21 November, 1934, the plaintiff and the defendant left the home 
of the defendant in  the city of Asheville, N. C., where the plaintiff 
had been for some time the guest of the defendant, in defendant's auto- 
mobile, intending to drive to New York City, where both plaintiff and 
defendant hoped to secure employment. They were and had been for 
several years close and intimate friends. They had lived and worked 
together in  New York City, where the plaintiff resided, and had taken 
trips together frequently in defendant's automobile. On these trips the 
automobile was driven sometimes by the plaintiff and sometimes by the 
defendant. Both plaintiff and defendant xvere competent drivers of an 
automobile. 

,4t about 1 :30 p.m., on 22 November, 1934, as they were traveling in 
defentlailt's automobile 011 a highnay in the State of Virg~i i i~ l .  they 
overtook two trucks which were traveling on the highway in the same 
c!~rc,ctiol~ n s  tl:c nutomobilc. The d(.fendant, who was r l r i~ ing  the auto- 
mobile, turned to her left, and passed the first truck in safety. As they 
were passing the first truck, and before they had overtaken the second 
truck, they observed a wagon drawn by a pair of horses, approaching 
them from the opposite direction. At this time the wagon v a s  at least 
100 feet ahead of them. The distance between the two trucks mas about 
30 feet. I n  this situation the plaintiff said to the defendant: ('You 
cannot make it." The defendant replied: "Yes, I can," and "stepped 
on tlir gas," thus causing the automobile to leave the pared surface of 
the highway and run a short distance on the shoulder. The defendant 
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turned the automobile to her right, drove across the highway and passed 
the second truck in  safety. 9 s  the automobile passed from the left to 
the right of the highway, to avoid meeting the oncoming wagon and 
horses, i t  swerved from right to  left, and r an  off the highway and col- 
lided with a tree which was standing about 20 feet from the right edge 
of the highway. As the result of the collision, the plaintiff was thrown 
from the automobile, and thereby suffered serious and permanent per- 
sonal injuries, on account of which she has sustained damages. 

B y  her assignment of error on her appeal to this Court, the defend- 
ant presents her contention that  there was no  evidence a t  the tr ial  of 
this action tending to show that  the plaintiff's injuries, as shown by the 
e~idence,  were caused by the wanton or culpable negligence of the de- 
fendant as alleged in the complaint, and that  for this reason there was 
error i n  the refusal of the tr ial  court to allow her moi,ion for judgment 
as of nonsuit at the close of the evidence for the plaintiff, no-evidence 
having been offered by the defendant. 

The  cause of action on which the plaintiff seeks to recover in this 
action arose in  the State of Virginia. I t  is  admitted tha t  a t  the time 
she was injured the plaintiff was riding in defendant's automobile as 
her gratuitous guest. The defendant's liability to the plaintiff i n  this 
action must be determined by the law of the State of Virginia, and not 
by the law of this State. Wise v. Hollowell,  205 N. C., 286, 171  S. E., 
82. I t  is conceded that  under the law of the State of Virginia the 
plaintiff is not entitled to recover of the defendant, unless her injuries 
Tvere caused by the wanton or culpable negligence of the defendant. 
Culpable negligence has been defined by this Court as such recklessness 
or ctirelessness, proximately resulting in in jury  or death, as  imports a 
thoughtless disregard of consequences, or a heedless indifference to the 
safety and rights of others. 8. L>. C o p e ,  20-1 S. C., 28, 167 S. E., 456. 

I n  the instant case there was no evidence tending to show that de- 
fendant, a t  any time immediately before the plaintiff was injured, was 
heedless of plaintiff's safety or indifferent to her rights. On the con- 
trary, all the evidence shows that  i n  the situation which suddenly con- 
fronted her she exercised her best judgment as to  the course she should 
pursue for the safety not only of the plaintiff but of herself. W e  are of 
opinion that  there was error in the refusal of the trial court to allow 
defendant's motion for judgment as of nonsuit. Fo r  this reason, the 
judgment is 

Reversed. 

CLARKSOK, J., dissents. 
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AVERT MILLER r. W. A. BURIGARXER, C. H. COLVARD, AND C. C. FAW. 

(Filed 18 March, 1036.) 

Limitation of Actions C a-Payment on note by maker without agreement 
for extension to definite tune does not prevent bar as to endorsers. 

Payment of interest and part payment of principal by the maker of a 
note, without agreement for extension of time for payment of the princi- 
pal of the note for a definite period or to a date certain, does not prevent 
the running of the statute of limitations in faror of the endorsers, even 
though the note provides on its face for waiver by all parties to the note 
of extensioil of time for payment. 

APPEAL by defendants Colvard and F a w  from Phillips, J., at  October 
Term, 1935, of WILKES. 

J .  H. Whicker, John R. Jones, and J .  M.  Brown for plaintiff. 
Trivetfe d? Volshouser for defendants, appellants. 

DEVIK, J. This was an  action on a note for $350.00, due 25 August, 
1926, executed by defendant Bumgarner, and endorsed by defendants 
Colvard and Faw. 

Defendant Bumgarner filed no answer, but the endorsers set u p  the 
defense of release by extension of the time for payment, and pleaded the 
statute of limitations. 

The note contained these words: '(Protest, presentment, notice of 
dishonor, extension of time of payment waived by all parties to this 
note." On the back of the note appear the signatures of the appealing 
defendants and the following credits: "Xay 25, 1927, int ,  paid, $15.00; 
Kov. 29, 1927, received on principal, $125.00; J an .  7, 1928, $50.00; 
May 20, 1930, on interest, $2.00." 

Suit  was instituted 21 May, 1932. " ,  

On the tr ial  below there mas a verdict and judgment for plaintiff. " - 
Construing similar extension agreements in negotiable instruments, 

in Wrenn v. Cotton N i l l s ,  198 N .  C., 89, this Court said:  "By the terms 
of this contract defendants waived such notice (notice of dishbnor) ; also 
they waiwd defenses based upon an  extension of time of payment. The 
latter waiver, however, imports a legal extension of time which mould be 
effective against the defendants. Granting that  time of payment may be 
extended, . . . we are confronted by the general rule that  such an  
agreement must fix a definite time when p y m e n t  is to be made. The 
time thus agreed on should be as definite as that  which is required when 
the note is originally executed." 

And in Corporation Commission v. Williinson, 201 N .  C., 341, i t  is 
said: "In order to bind the endorsers two things are essential to such an 
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agreement: (1) Waiver of the defense that the time of payment has 
been extended; (2)  mutual assent to a definite time when payment is to 
be made." 

I n  the recent case of Bank v. Hessee, 207 N.  C., 71, Brogden, J., thus 
clearly states the law: "Ordinarily payments made by a principal will 
not deprive an endorser of the benefit of the defense of the bar of the 
statute of limitations. Homer v. Fayssouz, 168 N .  C., 1 ;  Franklin v. 
Franks, 205 N.  C., 96. This principle, however, does not apply when 
the endorser has consented in the body of the instrument itself to such 
extensions; provided, of course, that such extensions are for definite 
periods of time. Revel2 v. Thrash, 132 N. C., 803." 

I n  the case at bar the only competent evidence of agreements for 
extensions of time for payment is that implied by the credits on the note. 
While these credits would prevent the bar of the statute as to the prin- 
cipal, they are not for definite periods of time, nor do they fix a definite 
time when payment is to be made, so as to bring this case within the 
rule laid down in the cited cases. 

I t  follows that the action as to the appealing defendants, who were 
accommodation endorsers, is barred by the statute of limitations, and 
that they were entitled to have their motion for nonsuit allowed. 

Reversed. 

N E W  AMSTERDAM CASUALTY COMPANY v. E. R. DIJNN AND WIFE, 
LOUIE E. DUNN. 

(Filed 18 March, 1936.) 

Homestead D +Homestead right held not forfeited by failure to assert 
same until after judgment decreeing sale of land. 

Defendant allowed judgment by default to be taken against him in an 
action to set aside his deed as  being fraudulent as to creditors, the deed 
embracing practically all property of defendant, real or personal. Judg- 
ment was entered that the deed be set aside and a commissioner was 
appointed to se1I the land, and the cause retained. Prior to sale, defend- 
ant prayed that his homestead be allotted in the land. Held: The right to 
the homestead exemption guaranteed by the Constitution, Art. X, sec. 2, 
is not forfeited by a fraudulent conveyance, and the jullgment was prop- 
erly modified by order directing that defendant be al1oti:ed his homestead 
in the land which should be exempt from sale by the c~~mmissioner. 

APPEAL by plaintiff from Hill, Special Judge, at November Term, 
1935, of JOHKSTON. Affirmed. 

Plaintiff creditor brought its action to set aside as fi:audulent a con- 
veyance by defendant E. R. Dunn to his wife. The land so conveyed 
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constituted practically all the property, real or personal, then owned by 
defendant E. R. Dunn. Defendants are residents of Johnston County. 
No answer was filed. 

On the trial at  April Term, 1935, before Small, J., there was a ver- 
dict for plaintiff and judgment thereon that the conveyance was fraudu- 
lent, and that the land was held in trust for creditors, and a commis- 
sioner was appointed with directions to sell the land and to report his 
proceedings to a subsequent term of court. I t  was further decreed that 
the case be retained upon the docket for further orders. 

Prior to the advertised date of sale defendants filed a motion in the 
cause asking the court to set aside the judgment on the ground of 
excusable neglect, and "that in event the judgment is not set aside the 
defendant E. R. Dunn be allotted his homestead exemption in said 
land." 

Upon examination of the judgment roll, together with defendants' 
affidavit and motion, it was held by the court below that the effect of the 
former judgment was to set aside the deed as being in fraud of creditors, 
and that defendant E. R. Dunn was entitled to have his homestead al- 
lotted in said land, and ordered that the former judgment be modified 
so that homestead be allotted said E. R. Dunn in accordance with the 
provisions of the Constitution and statutes relative to homestead, and 
that the commissioner be permitted to sell only such part of said land as 
should not be allotted to defendant as his homestead exemption. 

The plaintiff excepted to the judgment and appealed to this Court. 

Parker & Lee for plaintiff, appellant. 
L. L. Levinson for defendants, appellees. 

DEVIN, J. The only question presented here is whether the judgment 
decreeing a sale of the debtor's land may be modified so as to permit the 
allotment of a homestead therein. 

The Constitution of North Carolina (Art. X, see. 2) provides that 
"Every homestead . . . owned and occupied by any resident of this 
State and not exceeding the value of one thousand dollars, shall be 
exempt from sale under execution or other final process obtained on any 
debt," and this homestead "to be selected by the owner thereof." 

The right to the homestead exemption is guaranteed to every resident 
of North Carolina by the Constitution, and this right is not forfeited 
by a fraudulent conveyance. Grocery CO. v. Bails, 177 N .  C., 298; Rose 
v. Bryan, 157 N. C., 173. Nor by a fraudulent assignment. Whitmore 
v. Hyatt, 175 N.  C., 117. 

The authorities cited by plaintiff (Cooper v. McKinnon, 122 N.  C., 
450, and Powell v. Lumber Co., 153 N.  C., 59) construed sections 967, 
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e t  seq., of the Revisal of 1905, which were not brought forward in  the 
Consolidated Statutes. 

The allowance of defendant's motion for the al1otme:nt of his home- 
stead in the land described and the modification of the dearee of sale pro- 
tecting that  constitutional right cannot be held for error. 

Affirmed. 

S. A.  STEVER'S v. CORR'ELIA VAKDERBILT CECIL. 

(Filed 18 March, 1936.) 

1. Principal and Agent C a-General manager of principal's dairy held 
without implied authority to make contract to employ plaintiff for life. 

Plaintiff declared on an alleged contract of 6mploymmt for life made 
on defendant's behalf by her agent. Held: In the ab&ence of evidence 
tending to show the authority of the agent to make the alleged contract 
or ratification of same by defendant, defendant's motion to nonsuit should 
have been allowed. 

2. Appeal and Error J g- 
Where it is determined on plaintiff's appeal that defendant's motion to 

nonsuit should have been allowed, defendant's appeal from the ruling of 
the court on her esceptions taken in the county court need not be con- 
sidered. 

APPEAL by both plaintiff and defendant from Oglesby ,  J., at  Decem- 
ber Term, 1935, of BUNCOMBE. Affirmed in plaintiff's appeal; defend- 
ant's appeal dismissed. 

This  is an action to recover damages for the breach of a contract by 
which the defendant, for  a ~ a l u a b l e  consideration, agreed to employ 
plaintiff for his life, and to pay him the sum of $4.00 per day so long as 
he shall live. 

The  plaintiff alleges in his complaint that  the-contract alleged therein 
was made with him, on behalf of the defendant, by F rank  Daly, super- 
intendent and manager of the Biltmore Dairy, which was owned and 
operaied by the defendant a t  the time the alleged contract was made. 
This  allegation is denied by the defendant. She  expressly denies in  her 
answer that  F rank  Daly, as superintendnt and manager of the Biltmore 
Dairy, was authorized by her to make the contract alleged in  the com- 
plaint on her behalf. She  pleads in  bar of plaintiff's recovery in  this 
action the three-year statute of limitations. 

The action was begun and tried in the general county court of Bun- 
combe County. 
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Issues submitted to the jury were answered as follows : 
"1. I s  the plaintiff's cause of action barred by the statute of limita- 

tions ? Answer : 'NO.' 
"2. Did the defendant Cornelia Vanderbilt Cecil agree and contract 

with the plaintiff to employ the plaintiff for his life, as alleged in the 
complaint ? Answer : 'Yes.' 

"3. I f  so, did the defendant Cornelia Vanderbilt Cecil breach such 
contract and agreement ? Answer : 'Yes.' 

"4. What damages, if any, is the plaintiff entitled to recover of the 
defendant ? Answer : '$10,000.' " 

From judgment that plaintiff recover of the defendant the sum of 
$10,000, and the costs of the action, the defendant appealed to the 
Superior Court of Buncombe County, assigning numerous errors in the 
trial. 

At the hearing of defendant's appeal, the judge of the Superior Court 
sustained defendant's assignment of error based upon her exception to 
the refusal of the trial court to dismiss the action by judgment as of 
nonsuit, and overruled assignments of error based upon other exceptions 
taken during the trial. 

From judgment reversing the judgment of the general county court, 
and dismissing the action, both the plaintiff and the defendant appealed 
to the Supreme Court, each assigning errors in the rulings of the judge 
of the Superior Court at  the hearing of defendant's appeal from the 
judgment of the general county court. 

D o n  C.  Y o u n g  and  Jones  & W a r d  for plaintiff. 
A d a m s  & A d a m s  for defendant.  

CONNOR, J. An examination of all the evidence at the trial of this 
action in the general county court fails to disclose any evidence tending 
to show that Frank Daly, superintendent and manager of the Biltmore 
Dairy, which was owned and operated by the defendant, at the time the 
rolltract nllegcd in the cornplaint was made by him with the plaintiff', as 
testified by the plaintiff, was authorized by the defendant to make said 
contract. There was no evidence at the trial tending to show that the 
defendant had ratified said contract, and thereby become boulld to per- 
form the same. For this reason, there was no error in the ruling of the 
judge of the Superior Court sustaining defendant's assignment of error 
based on her exception to the refusal of the trial court to allow her 
motion, at the close of all the evidence, for judgment dismissing the 
action as of nonsuit. See Stephens  v. L u m b e r  Co., 160 N .  C., 107, 75 
S. E. 933. The judgment of the Superior Court, which is in accord 
with this ruling, is affirmed. 
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As the judgment dismissing the action is affirmed, ihe defendant's 
appeal need not be considered. I t  is dismissed. Beard v .  Sovereign 
Lodge, 184 N .  C., 154, 113 S. E., 661. 

Affirmed in plaintiff's appeal. 
Defendant's appeal dismissed. 

GURXEX P. HOOD, COMMISSIONER OF BANKS, EX REL. NORTH CAROLIKA 
BANK AND TRUST COMPAXY, v. R. T. PITTMAN A N D  HIS WIFE. 

(Filed 18 March, 1936.) 

Banks and Banking H d-Defendant may set up counterclaim in action by 
Commissioner of Banks without showing that notice of claim was 
given. 

While, in an action against the Commissioner of Banks on a claim 
against a bank in course of liquidation, it is necessary that plaintiff allege - 
and prove demand on defendant for the payment of the claim, in an action 
instituted by the Commissioner of Banks on a note executed to the bank 
by defendants, defendants may set up breach of contract by the bank 
resulting in unliquidation damages as an offset against the note sued on 
without showing that notice of the claim was given, prior to the institu- 
tion of the action, to the bank or the liquidating agent. 

DETIN, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiffs from Moore, Special Judge ,  a t  April  Term, 
1935, of EDGECOMBE. N O  error. 

This  is  an action to recover on a note executed by the defendants and 
payable to the order of the North Carolina Bank and Trust  Company. 

The defendants admitted the execution of the note sued on and pleaded 
as a counterclaim to said note damages which they had sustained, as the 
result of the breach of a contract by which the North Carolina Bank 
and Trust  Company had agreed to advance to the defendant R. T .  Pit t-  
man the sum of $1,000, to enable the said defendant to cultivate a f a rm 
in  Edgecombe County during the year 1933. 

The issues submitted to the jury were answered as fcllows: 
"1. I n  what amount are the defendants indebted to the plaintiffs on 

account of the note sued o n ?  Answer: '$1,468, with interest from 
28 February, 1933.' 

"2. Did the plaintiff North Carolina Bank and Trust  Company 
breach i ts  contract with the defendant R. T.  I ' ittman? Answer: 'yes.' 

"3. I f  so, what damages has the defendant R. T.  P i t tman sustained 
by reason of said breach? Answer : '$775.00.' " 
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From judgment that  plaintiffs recover of the defendants the sum of 
$820.09, and the costs of the action, the plaintiffs appealed to the 
Supreme Court, assigning as errors the overruling of their demurrer to 
the answer, and the refusal of the trial court to allow their motion for 
judgment as of nonsuit on defendants' counterclaim. 

Gilliam & Bond for plaintiffs. 
H.  D. Hardison and H.  H.  Philips for defendants. 

CONNOR, J. Neither of the assignments of error on this appeal can 
be sustained. 

The demurrer was properly overruled. There was no error in the 
refusal of the tr ial  court to allow plaintiffs' motion for judgment as of 
nonsuit on defendants' counterclaim. 

Neither Buncombe County v. Hood, Comr., 202 N .  C., 792, 164 S .  E., 
370, nor Child v. Hood, Comr., 203 N .  C., 648, 166 S. E., 809, is appli- 
cable to the instant case. I n  each of those cases the plaintiff had failed 
to allege in  his complaint that  he had made demand on the defendant for 
the payment or allowance of his claim before the commencement of the 
action. On  demurrer to the complaint, i t  was held that  such failure was 
fatal. The  instant case was begun by the Commissioner of Banks. The  
defendants were not required to allege in  their answer or to show a t  the 
tr ial  that  they had given notice to the plaintiffs of their claim for un- 
liquidated damages, resulting from breach of contract, which included 
the execution of the note sued on, prior to the commencement of the 
action. See Sugg v. Greenville, 169 N .  C., 606, 86 S. E., 695. 

The judgment is affirmed. 
No error. 

DEVIN, J., took no par t  in the consideration or decision of this case. 

ELIZABETH M. HARRELL r. CARL GOERCH AND "THE STATE." 

(Filed 18 March, 1936.) 

1. Libel and Slander D d-Evidence held sufficient to overrule motion to 
nonsuit in this action for libel. 

Plaintiff instituted this suit for libel against a magazine and the pub- 
lisher thereof, and introduced evidence that an article published in the 
magazine tended to hold her up to ridicule and contempt by charging she 
kept a number of dogs in her house under conditions which would make 
her place insanitary and her manner of living indecent. Defendants did 
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not: plead privilege, justification, or mitigating circumstances, C. S., 542. 
Held: The granting of defendants' motion to nonsuit was error, since 
plaintiff has showed the article to be libelous, and since, on the state of 
the plefidings, it  is immaterial whether the article was libelous per se or 
only per quod. 

2. Limitation of Actions E c- 
TT'here, in an action for libel, defendauts admit that the article was 

published in defendant magazine on a certain date, and plaintiff shows 
that the action was instituted one day less than a year thereafter, 
tlefendnnt is not entitled to nonsuit upon his plea of the one-year statute 
of limitations, C. S., 443 ( 3 ) .  

3. Trial D a- 
011 motion to nonsuit, the evidence is to be taken in its most favorable 

light for the plaintiff. 
DEYIS, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Moore, Special Judge ,  at  October Term, 
1935, of H~LIFAX. 

Civil action for libel. 
There was allegation and evidence on the part  of the plaintiff tending 

to show that  on 1 4  October, 1933, the defendant published in "The 
State," a journal or magazine published by Carl Goerch, n libelous and 
defamatory article, i n  that  it is therein asserted the plain1 iff kept a large 
number of dogs in the house in which she lived, under such conditions 
as  to make her place insanitary and her manner of living indecent, thus 
holding her u p  to the ridicule and contempt of the community; that  
more than five days before the iilstitution of this action the plaintif? 
served notice in writing on the defendant as required by C. S., 2429, 
specifying the article and statements therein which ~1113 alleged to be 
false and defamatory; and that  she has suflered damages by reason of 
said publication. The  action was commenced by the issuance of sum- 
mons on 13 October, 1934. 

The defendants admit i n  their answer that  the article complained of 
"appeared in  the issue of the aforesaid magazine on 14  (October, 1933." 
They further allege that  the publication was in good fai th and without 
any intent to injure or in any way to ridicule the plaintiff. They also 
pleaded the one-year statute of limitations. 

From a judgment of nonsuit, entered a t  the close of all the evidence, 
plaintiff appeals, assigning error. 

Gulley (e. Gulley for plaintiff. 
B u n n  & Arendell for defendants. 

STACY, C. J. AS the article was shown to be libelous, Brown v. Lum- 
ber Co., 167 N .  C., 9, 82 S. E., 961, and the defendants have not pleaded 
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privilege, justification, or mitigating circumstances, C. S., 542, it  was 
error to  withhold the case from the jury. Alley v.  Long, ante, 245; 
Hartsfield v. Hines, 200 N .  C., 356, 157 S. E., 16;  Gudger v. Penland, 
108 N.  C., 593, 13  S. E., 168; Broadtcay V .  Cope, 208 N. C., 85; hlcIn- 
tosh, Practice and Procedure, 365; 17  R. C. L., 401. 

Nor  can the nonsuit be sustained on the theory the action was not 
brought within the statutory pried of one year. C. S., 413 (3) .  I t  is 
admitted in  the answer that  the publication appeared in the issue of the 
defendant magazine "on 1 4  October, 1933." This action was com- 
menced by the issuance of summons on 13 October, 1934. Xorrison v. 
Lewis, 197 N.  C., 79, 147 S. E., 729; McIntosh, supra, 293, et seq. 

Whether the article should be regarded as libelous per se or only 
per quod is not material on the motion to nonsuit, as the evidence was 
sufficient to carry the case to the jury in either ~ i e w ,  considering the 
state of the pleadings. Oates v. Trust  Co., 205 N. C., 14, 169 S. E., 869; 
Pentuff v. Park, 194 N. C., 146, 138 S.  E., 616. 

On motion to nonsuit, the evidence is to be taken in its most favorable 
light for the plaintiff. Nash v. Royster, 189 S. C., 408, 127 S. E., 336. 

Reversed. 

DEVIN, J., took no part  in the consideration or decision of this case. 

RACHEL E. BLACK, ADMISISTRATRIX, T. RUTH TREMBLY. 

(Filed 18 March, 1936.) 

Wills E b-Judgment that legatee of life estate in personalty might use 
part of corpus held without error on remainderman's appeal. 

Judgment that a bequest of personalty to testator's wife, "to be used 
as  she sees fit," and a t  her death to go tu testator's daughter i f  l i ~ i n g ,  
and if not, to testator's brother and sisters, gave the nife  the right to use 
not only the income, but also so much of the principal thereof as  should 
be necessary for her comfort and support, is held without error upon the 
appeal of the daughter. As to vhether a limitation over after a life 
estate mny be created in personalty by esecutorr devise, qttere? 

.IPPEAL hy defelidallt from l i a r d i n g ,  .J., at S o ~ e n l b e r  Term, 1933, of 
HENDERSON. 

Civil action, brought by administratrix c. t .  a. of the estate of E. R. 
Black, to obtain a construction of the te~tator 's  will and for guidance in 
the discharge of her duties. 
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The only clause in the will submitted for construction ill as follows: 
"That I will all of my personal and real estate to my wife, Rachel E. 

Black, to be used as she sees fit, and at  the expiration of her life to go to 
my daughter Ruth, if she is living, if she is not living, to go to my 
sisters and brother." 

The defendant is the daughter of the testator mentioned in the will. 
The testator also left him surviving one brother and three sisters. 
The estate is not large; i t  consists o f  personal property; the major 

portion of which is common stocks of various corporations. There is 
no real estate. 

The trial court being of opinion "the testator intended by the said 
will that his widow should have the right to hold the said personal prop- 
erty and to use, not only the income, but also so much of the principal 
or corps thereof as might be necessary for her comfort and support," 
entered judgment accordingly, from which the defendant :ippeals, assign- 
ing error. 

Thomas H. Franks for plaintiff. 
Charles French Toms, ST., for defendant. 

STACY, C. J. I t  would seem that under the decision in Jordan v. 
Sigmon,, 194 N. C., 707, 140 S. E., 620, the defendant is in no position 
to complain at  the judgment entered below. Compare Speight v. Speight, 
208 N. C., 132, 179 S. E., 461. 

The cases cited by appellant, D i x m  v. Hooker, 199 N. C., 673, 155 
S. E., 567, and Allen v. Smith, 183 N .  C., 222, 111 S. E., 11, were given 
due weight by the trial court. They are not controlling on the facts 
presently presented. 

Affirmed. 

J. W. ALLEN ET AL. V. EULA ALLEN ET AL. 

(Filed 18 March, 1936.) 

Deeds R a- 
Deeds of gift executed and delivered by the grantors in escrow and 

therefore not registered by the grantees within two years; thereafter, are 
void under the terms of the statute, C .  S., 3315. 

APPEAL by plaintiffs from Phillips, J., at December Term, 1935, of 
YADKIN. 

Civil action to remove cloud from title, i.e., to declare deeds of gift 
void, and to have plaintiffs and defendants declared tena:nts in common 
of certain lands. 
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The facts are these: 
1. On 20 April, 1928, T. W. Allen and wife decided to divide their 

lands among their children. 
2. Plaintiffs were given a deed for the "Martin Place," xhich  their 

mother owned, and they went into immediate possession. 
3. Deeds for other lands (here in  controversy) were duly executed to 

the defendants and delivered to J. N.  Davis, son-in-law of grantors, "to 
be by him held in escrow until after the death of the grantors and then 
to be delivered to the grantees." 

4. T. W. Allen died 11 January ,  1935, his wife having predeceased 
him, and on 14  January,  1935, J. N. Davis delivered the deeds in ques- 
tion to  defendants, grantees therein, who caused them to be registered. 

From judgment upholding validity of deeds to defendants, the plain- 
tiffs appeal, assigning errors. 

C .  F .  Burns, Hustings d Booe, Peyton B .  Sbbot f ,  and Richmond 
Rucker for plainfiffs. 

Avalon E.  Hall for defendants. 

STACY, C. J .  I t  is provided by C. S., 3315, that  deeds of gift "shall 
within two years after the making thereof be prored in due form and 
registered, or otherwise shall be roid." I t  is  conceded that  if the deli17- 
ery in escrow completed the "making" of said deeds, they were not 
registered within two years thereafter. The defendants say delivery 
was not complete, and registration by them not possible, until said deeds 
actually came into their possession. This position prevailed below. 

The position of the defendants, however appealing, overlooks the 
effect of a delivery in escrow and the terms of the statute. 18 C. J . ,  
206. ''Where a deed i s  deposited as an escrow to take effect upon the 
death of the grantor, the general rule is that  the deed is immediately 
operative as against the grantor." 21 C. J., 889; Fortune v. Hunt,  149 
N. C., 358, 63 S. E., 82;  Buchanan v. Clark, 164 N.  C., 56, 80 S. E., 
424. 

The deeds of the defendants being deeds of gift, and admittedly not 
registered "within two years after  the making thereof," are void under 
the terms of the statute, C. S., 3315. Booth v. Hairston, 193 N .  C., 278, 
136 S. E. ,  879 (on rehearing, 195 N. C., 8, 141 S. E., 480) ; Reeves v. 
,?Iiller, ante, 362. 

The question of advancements, mentioned on the argument, is not 
presented by the appeal. Paschal v. Paschal, 197 N.  C., 40, 147 S. E., 
680; Lunsford 1;. Yarborough, 189 N. C., 476,127 S. E., 426; Thompson 
2 , .  Smith,  160 S. C., 256, 75 S. E., 1010; Sobles c. Davenporf, 183 
X. C., 207; 1 Am. Jur. ,  715. 

New trial. 



746 I N  T H E  S U P R E M E  COURT. [209 

C. A. HARDY, ADMIXISTRATOR OF PAUL G. HARDY, v. DR. OLIVER DAHL. 

(Filed 18 March, 1936.) 

Pleadings I a- 
The trial court may refuse to strike out certain paragraphs of the con- 

plaint on motion when the matter may be better determined by rulings 
upon the competency of evidence. if and when offered. 

APPEAL by the defendant from an order entered by .garding, J., at  
November Term, 1935, of HENDERSOK, allowing in par t  :and disallowing 
i n  par t  defendant's motion to  strike from the complaint various and 
sundry allegations therein contained. Affirmed. 

R. L. Whitmire and 0. B. Crowell for plaintiff, appellee. 
Redden & Redden for defendant, appell~n~t.  

PER CURIAM. This  is an  action to recover damages f x  the death of 
the plaintiff's intestate, alleged to  have been caused by the wrongful and 
negligent acts of the defendant i n  purporting to treat said intestate while 
ill with diphtheria. The complaint is rather long and elaborate and the 
judge of the Superior Court held that  some of the allegations of the 
complaint assailed by the motion should be stricken therefrom. To this 
portion of the order there was no exception. The judge, however, mas 
evidently of the opinion that the other allegations of the complaint 
assailed by the motion to strike could better be determined by rulings 
upon the competency of the evidence, if and when offered, than by under-, 
taking to chart the course of the tr ial  by passing upon allegations as 
yet undenied, and for this reason disallowed the motion in part. I n  this 
we see no error. Pemberton v. Greensboro, 205 N.  C., 599. The  order 
appealed from is  accordingly 

Affirmed. 

SHERMAN AKDERSOK v. C. H. HOLLAND. 

(Filed 18 March, 1936.) 

Appeal and Error J - 
The discrctiollary order of the trial court entered at 1he term of the 

trial setting aside the verdict as being contrary to the wigh t  of the evi- 
dence is not reviewable, and an appeal therefrom will be dismissed in the 
nbscblice of abuse of discretion. C. S., 591. 
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APPEAL from Phi l l ips ,  J., at  October Term, 1935, of WILRES. Dis- 
missed. 

J .  M. B r o w n  and Bozvie & B o w i e  for plaint i f f ,  appellee. 
T .  E. Bingham and Trivetfe & Holshouser  for de fendan t ,  appe l lan f .  

PER CURIARI. Civil action wherein plaintiff alleged that  he was 
injured by the negligence of the defendant in causing a collision of his 
automobile with the automobile of the defendant, and the defendant 
alleged the contributory negligence of the plaintiff. The jury anmered 
the first issue as to negligence in favor of the plaintiff and the second 
issue as to contributory negligence in favor of the defendant. The 
defendant presented judgment to the effect that  the plaintiff recover 
nothing, which the court declined to sign, and made the following entry:  
"The da in t i f f  reauests the court i n  its discretion to set aside the verdict 
as being contrary to the greater weight of the evidence. The court in i t s  
discretion sets aside the verdict and orders new trial. When the court 
exercises its discretion in setting aside the verdict as being contrary to 
the weight of the eridence the defendant objects and excepts, and in &en 
court gires notice of appeal to the Supreme Court." 

The defendant makes as his only assignment of error the action of the 
court in declining to sign the judgment presented and in ordering the 
verdict set aside. 

Where the tr ial  judge, a t  the same term a t  which the trial is had, sets 
aside a verdict in his discretion as being contrary to the weight of the 
evidence his action is not subject to review on appeal, and, in the absence 
of abuse of discretion, an  appeal therefrom will be dismissed. C. S., 
591. G o o d m a n  v. Goodman ,  201 N. C., 808, and cases there cited. 

Appeal dismissed. 

A N N I E  E. LANGE r .  W. L. EVANS. 

(Filed 18 March, 1936.) 

Landlord and Tenant D + 
Where the lessee forfeits and surrenders all rights under his lease, the 

lessor may recover the premises from a sublessee of the  lessee, even 
though the sublease has not terminated under its terms. 

APPEAL by defendant from Oglesby, J., a t  September Term, 1935, of 
Bun-CORIBE. N o  error. 
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This is a summary action in ejectment, tried in the Superior Court of 
Buncombe County on plaintiff's appeal from a judgment of the justice 
of the peace of said county before whom the action was {originally tried. 

The issues submitted to the jury were answered as follows: 
"1. I s  the plaintiff entitled to the possession of the premises, as alleged 

in  the affidavit? Answer: 'Yes.' 
"8. What amount of rent, if any, is the plaintiff entitled to recover of 

the defendant? Answer: 'The amount due and unpaid. $64.00, on the 
basis of $16.00 per month up  to the date of the Superior Court trial, but 
we think that defendant should be credited on rent with reasonable pay- 
ment covering cost of improvements which he placed in building.' " 

I n  the exercise of his discretion, the judge presiding set aside the 
answer to the second issue and ordered a new trial of said issue. 

From judgment that plaintiff recover of the defendant possession of 
the premises described in the affidavit, the defendant appealed to the 
Supreme Court, assigning errors in  the trial. 

Weaver & Miller, Ford, Coxe & Carter and James S. Howell for 
p1ainti.f. 

Sale, Pennell & Pennell and George C.  Franklin for c!efendant. 

PER CURIAM. The plaintiff is the owner in  fee of the premises de- 
scribed in  the affidavit filed in this action. The defendant is in posses- 
sion of said premises, claiming as a sublessee of the lessee (of the plaintiff. 
At the date of the commencement of the action the sublease had not 
expired. However, prior to said date, the lessee of the plaintiff, under 
whom the defendant claims, had forfeited and surrendered all his rights 
under the original lease. 

On these facts shown by all the evidence, there was no error in the 
trial. The judgment is 

Affirmed. 

R. G .  YASNOY v. MRS. E. F. STAFFORD, ADMINISTRATRIX OF ESTATE OF 

E. F. STAFFORD, DECEASED. 

(Filed 18 March, 1936.) 

1. Bills and Notes G f- 
An extension of time for payment of a note will not discharge an en- 

dorser when the note provides on its face that extension of time for pay 
ment is waived by all parties to the note, the endorser being a "party" to 
the note, C. S., 3092. 
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2. Evidence D b- 
An attorney formerly holding a note for collection is not an interested 

party in an action on the note within the meaning of C. S., 1795, prohibit- 
ing testimony by interested parties as to transactions with or declarations 
of a decedent. 

APPEAL by defendant from Phillips, J. ,  a t  October Term, 1935, of 
WILKES. No error. 

John R. Jones and J .  M.  Brown for plaintiff, appellee. 
Trivette & Holshouser and J .  H .  Whicker for defendant, appellant. 

PER CURIAM. This was an  action against the endorser of a note and 
was resisted on the ground of release by an  extension of the time for 
payment. On the face of the note appears the following: ('Protest, 
presentment, notice of dishonor, and extension of time of payment waived 
by all parties to this note." 

These words constituted a waiver by defendant's intestate, who was a 
"party" to the note as a n  endorser. C. S., 3092; Bank v. Hessee, 207 
N .  C., 71;  Corp. Corn. v .  Wilkinson, 201 N.  C., 344. 

Defendant also excepted to the testimony of an  attorney, who had 
formerly held the note for collection, as to declarations of defendant's 
intestate to  him, but C. S., 1795, disqualifies '(only such as have a direct 
and substantial, or a direct legal or pecuniary interest in the result" 
(Jones v. Emory, 115 N .  C., 158), and does not apply to an  attorney. 
Propst v. Fisher, 104 N.  C., 214; Hall v. Holloman, 136 N .  C., 34. 

N o  error. 

L. GRADP AND J. W. OUTLAW, SR., ON BEHALF OF THEMSELVES AND ALL 
OTHER INTERESTED PERSOKS WHO MAY COME IA AND MAKE THEMSELVES 
PARTIES, V. HENRY F. GRADY. 

(Filed 18 March, 1936.) 

Highways E a- 
Persons living along a highway which had been taken over by the State 

Highway Commission, and subsequently abandoned by it, are "interested 
citizens" within the meaning of ch. 302, Public Laws of 1933, and may 
maintain a proceeding to have the road established as a "neighborhood 
public road." 

DEVIN, J., took no part in the consideration or decision of this case. 
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APPEAL by defendant from Devin, J., at October Term, 1935, of 
WAYNE. Affirmed. 

This is a special proceeding, begun before the clerk of the Superior 
Court of Wayne County on 1 March, 1935, and heard a t  October T ~ r n i ,  
1935, of said court, on defendant's appeal from an order of said clerk 
overruling a demurrer to the petition filed by the defendant. 

From judgment affirming the order of the> clerk, and remanding the 
proceeding for further proceedings according to l a~v ,  the defendant ap- 
pealed to the Supreme Court. 

DicX-inson & Bland for petitioners. 
J .  Faison Thomson for defendant. 

PER CURIAM. On the facts alleged in the petition in this proceeding, 
the road leading from the town of Mount Olive to Outlaw's School, i n  
Wayne County, is a "neighborhood public road," as defined by statute, 
chapter 302, Public Laws of Korth Carolina. 1933. 

The petitioners are residents of Wayne Courrty, living on said road, 
and are therefore "interested citizens," within the meaning of the statute. 
They are therefore entitled to maintain this proceeding. 

The purpose of the proceeding is  to have the old Mount Olive Road, 
in Wayne County, which was taken oyer by the State Highway Com- 
mission, under the provisions of chapter 145, Public Lams of North 
Carolina, 1931, and subsequently abandoned for purposes of mainte- 
nance by said Commission under the provisions of chapter 448, Public 
Laws of North Carolina, 1931, as amended by chapter 302, Public Laws 
of North Carolina, 1933, established by the clerk of the Eluperior Court 
of Wayne County, as a "neighborhood public road," as provided bp 
statute. 

The judgment affirming the order of the clerk overruling; the demurrer 
to the petition is affirmed. See I n  re Petition of Edwards, 206 N. C., 
549, 174 S. E., 505, and Davis v. Alexander, 202 N .  C., 130, 162 S.  E., 
372. 

Affirmed. 

D E ~ I S ,  J., took 110 part in the coi~sideration or decision of this case. 
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TOWN O F  BENSON, A ~IUXICIPAL CORPORATION, V. COUNTY O F  JOHNSTON. 

(Filed 8 April, 1936.) 

1. Taxation B d-F'roperty acquired by municipality by tax foreclosure 
and rented by it held not exempt from county taxation. 

Plaintiff municipality acquired certain property within its corporate 
limits by tax foreclosure. After acquisition of the property the munici- 
pality rented same, and received the rents therefrom. The county levied 
a d  l'alorcm taxes aqainst the property, and the municipality contended 
that the property was exempt from taxation from the date the munici- 
pality acquired title. Held: The property is liable for the county taxes, 
since it is not used by the city for a governmental purpose, and therefore 
does not come within the constitutional provision for the exemption of 
property from taxation. S. C. Constitution. Art. T, sec. 5 ,  or within the 
scope of the statutes enacted pursuant thereto. N. C. Code, 7880 ( 2 ) ,  ( 177 ) .  

2. Same- 
Exemptions of property from taxation are to be strictly construed. 

I)EVIS, J., dissenting. 

APPEAL from Daniels, Etnergency Judge, a t  February Term, 1936, of 
JOHNSTON. Affirmed. 

This is a controversy without action, N. C. Code, 1935 (Michie), see. 
626. The  agreed statement of facts is as follows: 

"1. Tllc town of Benson, North Carolina, is a municipal corporation, 
created by an  act of the General Assembly of Kor th  Carolina, chapter 63, 
Private Laws of 1915, and is vested with all the rights conferred by its 
charter and by the statutory law of Kor th  Carolina pertaining to munici- 
pal corporations. The county of Johnston is a body politic under the 
statutes of North Carolina. 

"2. That  the town of Benson duly instituted an  action in the Superior 
Court of Johrlstori County, entitled 'Town of Benson v. J. C. Warren 
and Wife, Mrs. J. C. Warren,' for the purpose of foreclosing tax certifi- 
cate on account of the nonpayment of taxes levied and assessed against 
the property hereinafter described, and said property was acquired by 
the town of Benson from the commissioner appointed in said action, on 
6 January,  1934, and is now the lawful owner in fee simple of said 
property, the deed conveying the same to the town being of record in 
I3ook S o .  306, page 494, registry of Jolir~ston County, and said property 
is described as follows: Lot No. 1, in Hock  No. 21, according to map of 
the town of Benson, made by Riddick, Mann and Hales in 1914, said 
map being of record in the office of the register of deeds for Johnston 
County. The property herein described being situate on Parrish Drive 
(formerly I f i l l  Street) ,  in the town of Benson, North Carolina. 
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"3. The  county of Johnston instituted foreclosure proceedings on 
account of the nonpayment of taxes due said countj  by the Benson 
Creamery Corporation, and prosecuted said action to j ~ d g m e n t ,  wherein 
C. C. Canaday was appointed commissioner to sell m d  convey, and 
thereafter, on 10 May, 1932, the town of Benson having become the 
purchaser a t  said foreclosure sale, the said C. C. Csnaday, commis- 
sioner, executed and delivered to  the town of Benson a deed of convey- 
ance, stipulating a consideration of $1,174.76, and described and con- 
veyed the following property : 

"One lot fronting Wall Street, same being Highway No. 9 2 ,  and is 
Lot No. 1, in  Block No. 4.5, according to the map of the town of Benson 
prepared by W. J. Lambert, surveyor, and is Lot No. 17, in Block No. 
33, according to the map of the Alonzo Parrish property, and is bounded 
on the north by the land of D. J. Hi l l ;  on the east b j  Wall  Street, or 
State Highway No. 22; on the south by the land of C. T. Johnson; and 
on the west by a lot of land formerly owned by Alonzo Parrish,  said lot 
fronting Highway KO. 22-60 feet and running back 50 feet, being a lot 
60 by 50 feet. 

"This conreyance is made as of 8 February, 1932, and the property 
herein conveyed shall not be chargeable with 1932 and 1933 county 
ad valorem taxes. 

"That the deed bears date of 10 May, 1932, and was iiled for registra- 
tion on 7 February, 1934, and registered in Book KO. 306, page No. 494, 
office of the register of deeds for Johnston County. The  said commis- 
sioner paid the receipts of the sale to the county of Johnston, and said 
receipts were sufficient to pay all taxes to the county of' Johnston up to 
and including 1931. The  town of Benson has been in ~ossession of said 
property since such sale and is the owner of same in fee simple. 
'(4. There is  a dwelling house upon the first parcel of land herein- 

before described, and a small building upon the other parcel now used as 
a hatchery. The  town of Benson has, since obtaining title to said two 
parcels of property, received a small monthly rental, which has gone 
into the treasury of the town for general municipal purposes. 

" 5 .  The town of Benson is now endeavoring to refund its bonded 
indebtedness and has prepared and promulgated a refunding plan, bear- 
ing date of 1 December, 1934. That  said refunding plan contains the 
following provision : 

" 'Moneys derived from the sale or from the redemption of the twenty- 
two parcels of property heretofore taken over for delirquent taxes and 
assessments, as well as the net income, if any, derived from the opera- 
tion of said properties, will be paid into the sinking fund for the funding 
bonds.' 

"That the two parcels of land hereinbefore described   constitute a par t  
of the twenty-two parcels referred to in  the above quoted provision. 
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"6. The  town of Benson offered the two parcels of property referred 
to for sale, and has received bona fide bids to purchase said property at 
an agreed price from the firm of Blackman and Xassengill and Wade F. 
Johnson, who require the title to be in fee simple, free and clear of all 
liens, encumbrances, and taxes. There are no liens or encumbrances 
upon said property, excepting that  the county of Johnston claims taxes 
against the first parcel of land herein described (J. C. Warren prop- 
erty), for the years 1929 t o  1935, both years inclusive, and upon the 
S C T O I I ~  parcel of proprrty referred to (Creamery property), for the years 
1942 f o  1935, both years inclusive, the town of Benson admits that  the 
Warren property is subject to county taxes for the years 1929 to 1933, 
inclusive, being prior to  the time the tom1 took title to said property, but 
denies that  the county is entitled to any taxes upon said property since 
the toxn of Benson took title thereto; the town further denies that the 
county is entitled to assess taxes as a lien against the Creamery property 
since the town acquired title thereto, and during the period title to said 
property, as well as the other parcel referred to, is  vested in said town 
of Benson. 

"7. Under the duly constituted authority, the board of county colli- 
missioners of Johnston County have assessed said property for taxation 
during the period the title to same has been ~ e s t e d  in the town of Bcnson, 
and hare  levied a tax against same, which plaintiff refuses to pay;  and 
the tax collector has advertised said property to be sold for taxes for the 
aforesaid years. The proposed purchasers have refused to accept title 
while this claim of tax lien remains unsettled against said property. 
The plaintiff denies that  the county of Johnston is permitted to tax said 
property during the period i t  remains vested in the plaintiff municipal 
corporation, and therefore refuses to pay the same. 

"Wherefore, the parties hereto ha re  agreed upon the foregoing facts, 
and respectfully urge a speedy determination of the matter of law in- 
volved in this controversy. The  matter in controversy being whether 
or not such tax may be assessed as a lien against said proper<y for and 
during the period title to same is vested in said town of Benson. 

"This 14 February, 1936. 
L. L. LEVINSON, 
Atty. f o r  Plaintiff. 
W. J. HOOKS, 

A f t y .  f o r  Defendant. 
'(Jurat." 

The judgment of the court below is as follows: "This cause coming 
on to be heard, and being heard by his Honor, F. A. Daniels, judge 
presiding, a t  the February Term, 1936, of the Superior Court of John- 
ston County, by consent, upon an  agreed statement of facts submitted 
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in a controversy without action: I t  is therefore considered, ordered, and 
adjudged that the tax levied and assessed by the defendant against the 
property of the plaintiff, during the periods that the tJitle to said prop- 
erty was vested in the plaintiff, is valid and collectible. Let the plaintiff 
pay the cost of this action. F. A. Daniels, Judge Superior Court hold- 
ing the February Term, 1936." 

The only exception and assignment of error is to the judgment as 
signed. 

L. L. Levinson for plaintiff. 
W .  J .  Hooks for defendant. 

CLARIISON, J. The question involved in this controversy is whether 
or not a county may levy and collect ad valorem taxes zgainst real estate 
owned by a municipality within that county, after title to such real 
property has been acquired by tax foreclosure and is being used by the 
municipality for rental purposes? We think so, when the property is 
not devoted to governmental uses or purposes. 

The plaintiff claims the parcels of property (1) acquired by the town 
of Benson at a foreclosure sale of the tax certificate held by the town of 
Benson for the nonpayment of tax on the J. C. Warren property. (2) 
Acquired by the town of Benson at a foreclosure sale 3f the tax certifi- 
cate held by the county of Johnston for the nonpayment of the tax on 
the Benson Creamery Corporation property. 

The plaintiff contends that it is exempted, under the Constitution of 
North Carolina, Art. V, sec. 5. We cannot so hold under the facts of 
this controversy. The provisions of the Constitution are as follows: 
"Property belonging to the State, or to municipal corporations, shall be 
exempt from taxation. The General *4ssembly may exempt cemeteries 
and property held for educational, scientific, literary, charitable, or 
religious purposes; also wearing apparel, arms for muster, household and 
kitchen furniture, the mechanical and agricultural implements of me- 
chanics and farmers; libraries and scientific instruments, or any other 
personal property, to a value not exceeding three hundred dollars." 

I n  Atlantic & N. C. R. R. CO. v .  Board of Commissioners of Carteret 
County,  75 K. C., 474 (476), it is said: "But where the State steps 
down from her sovereignty and embarks with individuals in business 
enterprises, the same considerations do not prevail. . . . At any 
rate. w e  do not think the exemption in the Constitution embraces the 
interest of the State in business enterprises, but applies to the property 
of the State held for State purposes.'' 

The General Assembly has passed the following act, N. C. Code, 1935 
(Michie), see. 7880 (2) : "The following property shall be exempt from 
taxation under this article: (a)  Property passing to or for the use of 
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the Sta te  of North Carolina, or to or for the use of municipal corpora- 
tions within the State or other political'subdivisions thereof, for exclu- 
sively public purposes," etc. 

We think that  the question involved in  this controversy was settled in 
Board of Financial Control v. Henderson Co., 208 N. C., 569 (571-2), 
where i t  is said: "So the question in this controversy narrows itseIf 
down: Can the city of Asheville, a municipal corporation, acquire busi- 
ness property in  another county, hold and rent it, without the payment 
of taxes in  that  county? We think not. The property is not held or 
used for any governmental or necessary public purpose, but for purely 
business purposes." 

I n  the above case we distinguished the case of Andrews v. Clay Co., 
200 N. C., 280, and said a t  p. 574: "The town of Andrews was oper- 
ating a municipal electric plaut-a public use or purpose. Fawcett 
v. Xt.  A i r y ,  134 N. C., 125. d necessary expense-Const. of S. C., 
Art. VII ,  see. 7 ;  Webb  v. Port  Conzmission, 205 N. C., 663 (673) ; 
Jug.  Co. v. A l u m i n u m  CO., 207 N. C., 52 (59). The  purpose for which 
the land was used in  the Andrews case, supra, being for a public purpose 
or use, is distinguishable from the present case, where the use was pri- 
vate, for business purposes." 

While there is  no doubt as  to the general principle in this State, the 
specific question here involved has not been directly decided, but the 
case of Village of W a t k i n s  Glen  v. Hager,  252 N.  Y .  S., 146, is directly 
in  point. I n  that  case a tract of land was deeded to the municipality 
without reservation "to use the same, or  the avails therefrom for munici- 
pal purposes, and for the use, benefit, and enjoyment of the people of 
the said village and its successors." . . . The power of the munici- 
pality to acquire the land was amply sustained by statutory provision. 
At the time of the decision in this case, all real property in the State 
of Xew York was subject to taxation except as the same mas exempted 
from taxation under the terms of the tax law as follows: "Property 
of a municipal corporation of the State held for a public use, . . . 
except the portion of municipal property not within the corporation." 
I t  will be noted that the terms of the exemption statute were not as broad 
as  the constitutional exemption in North Carolina, but this Court held 
in Atlant ic  & N. C. R. R. Co. v. Comrs. of Carferet  Counf?j,  supra, that  
this mas intended to  apply only to property devoted to a public use, or to 
some purpose or function of government. I n  applying the tax law 
exemption, the New York Supreme Court relied as one of its authorities 
upon the North Carolina decision. The  county of Schuyler sought to 
sell the land, and an action was brought to cancel the assessment and 
levy. The  plaintiff contended that  the property, having been acquired 
by the village of Watkins Glen for municipal purposes, was held by it 
for a public use, and that the same was not subject to taxation. The 
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defendants contended that the property so held by the plaintiff was not 
held for a public use or devoted to a use, and therefore was sub- 
ject to taxation. 

"It is manifest there are two classes of property of' municipal corpo- 
rations exeinpt from taxation," said the New York Supreme Court. 
"First is that class of property held for a public use, in that it is used 
in  connection with the operation of the functions of government, such as 
municipal buildings; second, that class of property held for a public use, 
in that it is for the benefit of the people for their free use and enjoyment, 
such as parks, playgrounds, athletic fields, art  museums, and public uses 
of a similar nature. 

"When the municipal corporation, however, acquires and holds prop- 
erty without devoting the same to either class of purpose,. it is simply 
held without use. The fact that it is to a certain extent used for the 
purpose of producing income, when there is no definite plan evolved for 
its use by or for the public, cannot reasonably be said to constitute hold- 
ing for a public use. I f  property is held for a public use, it must be 
used for the public benefit, devoted to some public purpose, and oper- 
ated and maintained in the interest of the public health, education, 
amusement, or other specified statutory purposes. When it is held in 
practically a private capacity, when no use is made of' it for the benefit 
of the people, when the sole acts of the public authorities in  relation to it 
are to rent small parcels and exclude the public by 1.ocked gates, such 
property is not held for a public use within either the letter or the 
spirit of the statute exempting the same from taxation.'' 

N. C. Code of 1935 (Michie), see. 7880 (1771, is as follows: 
"Whenever in any law or act of incorporation, granted either under the 
general law or by special act, there is any limitation or exemption of 
taxation, the same is hereby repealed, and all the property and effects 
of all such corporations, other than the bonds of this State and the 
United States Government, shall be liable to taxation, except property 
belonging to the United States and to municipal corpoi:ations, and prop- 
erty held for the benefit of churches, religious societies, charitable, educa- 
tional, literary, or benevolent institutions or orders, and also cemeteries : 
Prozlided, that no property whatever, held or used for investment, specu- 
lation, or rent shall be exempt, other than bonds of t,he State and the 
United States Government, unless said rent or the investment in or 
income from such investment shall be used exclusiv'ely for religious, 
charitable, educational, or benevolent purposes, or the interest upon the 
bonded indebtedness of said religious, charitable, or benevolent institu- 
tions." This section is based on Art. V, see. 5, of the State Constitution. 
I n  fact, portions of the section are verbatim enactments of the provisions 
of the constitutional article before mentioned. No exemption is per- 
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mitted except in  the specified instances and where such property is 
esclusively devoted to those purposes. United Brethren v. Comrs., 115 
N .  C., 489; Davis v. Salisbury, 161 N.  C., 56; Southern Assembly v. 
Palmer, 166 N.  C., 75; Trustees v. Avery County, 184 N.  C., 469; 
Salisbury Hospital v. Rowan County, 205 N. C., 8. See N. C. Code, 
1935 (Michie), see. 7971 (17). 

Taxation is the rule and exemption the exception. The rule has 
repeatedly been laid down by this Court, the exemptions from taxation 
are to be strictly construed. United Brethren v. Comrs., supra, 490; 
Salisbury Hosp. v. Rowan County, supra; Rich v. Doughton, 192 N.  C., 
604; Latta v. Jenkins, 200 N.  C., 255; Stedman v. Ci ty  of Winston- 
Salem, 204 N.  C., 203. 

I t  has been specifically held that property acquired by the State 
through delinquent tax sales is held by the State in  its proprietary 
capacity, and not for governmental purposes, and lands so held are 
subject to general assessments and other burdens not imposed upon 
property impressed with a public purpose. Conley v .  Nawley (Gal.), 
39 P. (2d), 408. 

Property acquired by a municipal corporation through foreclosure of 
local improvement assessments and held in trust for holders of improve- 
ment bonds has been held not exempt from taxation. Spokane County 
v. Ci ty  of Spokane (Wash.), 13  P. (2d), 1084. 

Even if it be conceded that a liberal construction should be given to 
tax exemption laws as applied to municipal corporations, it is neverthe- 
less true that property of municipal corporations not intended to be 
used for corporate purposes is not exempted from taxation. City of 
Eugene zl. Renny (Ore.), 293 P., 924. 

There is no evidence in  the record of this case indicating that the 
town of Benson ever had any intention of devoting the lands purchased 
under tax foreclosure proceedings for a public purpose. The lands were 
rented, and the town received the rental income. They were held for 
sale, and the present action was brought because of bidders for the prop- 
erty. The only suggestion of a public purpose or public use is that the 
purchase of the tracts was necessary to protect the town's tax liens. 
Having done that, the town held the lands as would any other purchaser, 
renting the property as a private individual would have done, and now 
it proposes to sell the lands, as any private individual purchaser might 
have done. The income from the rents has been applied or could have 
been applied to paying the taxes due on the lands. To permit the town 
to buy the lands, and thus exempt them from county taxes, would result 
in manifest discrimination against the county. 

For the reasons given, the judgment of the court below is 
Affirmed. 
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DEVIN, J., disseilting : T h e  Constitution of N o r t h  Carolina, Art. V. 
sec. 5, contains these words:  

"Property belonging t o  t h e  S t a t e  o r  to  municipal  corporations shall 
be expmpt f r o m  taxation." 

Neither  the  General  Assembly nor  this  Cour t  h a s  power to  amend or  
qual i fy the clear and  unmistakable mandate of the  organic law of the  
State. 

T h e  positive language of the  constitutional exempbion admits  of no 
interpretat ive distinction cont ra ry  t o  t h e  wri t ten words. 

STATE v. G. T. EUBANRS. 

(Filed 8 April, 1936.) 

1. Criminal Law I j- 
Upon motion to nonsuit, the eoidence is to  be taken in the light most 

favorable to the State, and i t  is entitled to the benefit of every reasonable 
intendment upon the evidence and every reasonable inference to be drawn 
therefrom. 

2. Sam* 
Upon motion to nonsuit, only the evidence favorable to the State will be 

considered. 

The competency, admissibility, and sufficiency of evidence is for the 
court to determine, the weight, effect, and credibility iri for the jury. 

4. Criminal Law L d- 
\Vhcre the charge of the court is not in the record, it  will be presumed 

correct on appeal. 

5. Homicide H +Evidence held sufficient t o  overrule nonsuit in this  
prosecution of constable fo r  manslaughter. 

The evidence favorable to the State tended to show that  deceased was 
attacked by a person with an axe handle, that deceased took the axe 
handle away from his assailant, and that thereupon his assailant called 
upon defendant, a constable, to arrest deceased for assault, that defendant 
went up and took hold of deceased, that deceased backed away across the 
highway and both shoulders of the road to his son's Blling station, that 
several persons called to defendant not to shoot, but 1;1iat defendant fol- 
lowed him, and then shot him four times, causing his death, that prior 
to the homicide defendant had made threats against deceased, and that 
after the shooting defendant cursed deceased. Held: The evidence was 
sufficient to be submitted to the jury on the question of defendant's guilt 
of manslaughter, either upon the theory that defendant. shot the deceased 
for revenge, or used unnecessary and excessive force in attempting to 
arrest deceased. 
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6. Arrest B + 
An officer of the law may use only reasonable and necessary force in 

making an arrest, and whether the force used in any particular case is 
reasonable and necessary or excessive and unnecessary is ordinarily a 
question for the jury. 

APPEAL by defendant from Cowper, Special Judge, and a jury, a t  
December Special Term, 1935, of JONES. N O  error. 

The defendant was tried upon a bill of indictment charging him with 
murder in the first degree in  connection with the killing of William 
Oxley. Upon the calling of the case for trial, the solicitor announced 
in  open court that  he would not ask for a verdict of murder in the first 
degree, but would ask for a verdict of murder in the second degree or 
manslaughter, as the court and jury might find the facts to be. Lpon 
the conclusion of all the evidence, the solicitor announced that upon 
suggestion by the court he would not ask for more than manslaughter, 
and the case proceeded to argument with the defendant being tried for 
manslaughter i n  connection with the death of the said William Oxley. 
The defendant was convicted of manslaughter and sentenced to not less 
than four nor more than eight years i n  the State Prison. 

Mrs. Ethel  Oxley Quinn, a witness for the State, testified in pa r t :  
"Mr. Vi l l iam Oxley, the deceased, was my  father, and X r .  Dan  Oxley 
is my brother. At  the time my father was killed I was standing in the 
door of my  brother's, Dan  Oxley's, store. I was working there a t  the 
time. Some time before my father was killed I saw the defendant, 
Guy Eubanks, i n  Dan's store. I t  was about 3 or 3:30 o'clock in the 
afternoon. At  that  time my father was asleep in  his room in  the build- 
ing. I heard a conrersation between my  brother Dan  and defendant 
Eubanks. The  reason why I think the defendant was drinking was 
because I had never seen him before but what he showed all manner of 
respect for everybody, and I judged by the way he talked in  our station. 
The defendant went out of the store, was gone about 30 or 45 minutes, 
and the11 came back again, but I don't know where he went. From the 
statcmeiits and the way he acted and talked he was mad. H e  said he 
came there to settle the matter of corn. The  second time he came back 
was about -2 or 4:15 o'clock, and he stayed only a few minutes. Dan was 
in  the filling station and my father was still asleep. The  next time 1 saw 
him after he left that  time he was standing across the road a t  hIr. Lon 
Hawkins' filling station. . . . When papa came out he did not come 
to the store, and when I saw him I was standing in front  of the store a 
few minutes before the shooting occurred. . . . H e  (deceased) 
started across the road where Mr. Dail was, and after he got over there 
I heard he and Mr. G. T .  Eubanks, the defendant, i n  an  argument. 
I could not understand what they were saying. They were across the 
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road from me, and was standing between Mr. Lon Hawkins' station and 
the log cabin. After they stood there and argued a while, papa came 
around in  front of Mr. Hawkins' store, from the side where he had been, 
which is directly across the road from where I was. He and Mr. 
Eubanks seemed to have stopped. Then I saw Mr. Hawkins come out. 
I did not hear Mr. Hawkins tell papa to leave his premises, but I heard 
papa say he would leave, and then Mr. Hawkins went back in the store 
and got an axe handle and came out and hit papa with it. He  tried to 
hit him on the head but papa threw his hands up and he hit him on the 
left arm two or three times. Then papa took the axe handle away from 
Mr. Hawkins and acted as if to hit Mr. Hawkins, (2nd Mr. Hawkins 
went back in the store, and then Mr. Eubanks, the defendant, went up 
to papa. H e  went up and took hold of papa, but turned him loose, and 
papa started backing away towards Dan's station where I was, and 
still held the axe handle in his hand. I think he had the axe handle in 
his right hand and held i t  up and he kept backing back and Mr. Eubanks 
was following him. I did not see the pistol until they were at the center 
of the highway, and then I could see Mr. Eubanks had the pistol in his 
hand and papa still kept backing, and at  that time I heard Mr. Will Dail 
holler and say, 'Guy, don't shoot !' Papa kept on backing until he got 
practically even with our gas tanks. H e  had backed all the way from 
Hawkins' station across the highway, which was abo~. t  twice the width 
of the road, I think. H e  backed from one station clear to the other, 
which includes the highway and both shoulders to the road. Then it 
mas that Guy Eubanks started to shooting. My father did not strike a t  
him at any time, but he shot papa four times. Then papa walked in the 
store and lay down on the floor. . . . Four bullets took effect in my 
father's body and he is now dead. He  was shot around 6 o'clock and 
died at  8 :I5 that same night in  the Parrott's Hospital in Kinston. I 
asked Nr .  Eubanks over a half-dozen times not to shoot papa. At that 
time papa was backing from the window of the highway to where he was 
shot. Papa was 60 years old, and he x7as not as large as Guy Eubanks, 
the defendant. I also heard Mr. Will Dail holler to him not to shoot 
papa a half-dozen times or more. . . . Papa knew Mr. Eubanks and 
had known him for a number of years and knew he was a constable, and 
I knew he was a constable." 

Richard Casper testified, in par t :  "On the day of the shooting I was 
in Trenton. I saw Mr. Guy Eubanks about 2 o'clock that same day, and 
I heard him make a statement at  that time. I heard Guy say that he 
would get even with Will Oxley, 'a d- s. o. b., before night.' " 

Wesley Smith testified, in par t :  "I lint with Dan Oxley, and I help 
haul the corn away from the barn. Mr. Will Oxley aen t  with us when 
we hauled the corn; it was hauled from George Metts' on the Guy 
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Eubanks' land. George Metts was farming for Guy Eubanks, and 
George Metts had an account with Mr. Oxley. Mr. Will Oxley hauled 
the corn, and I helped him, and this was done a week before the 
shooting." 

Ear l  Smith testified, in part:  "Mr. Eubanks was on the outside talk- 
ing to somebody, don't know who. I t  was about dusk. Then Mr. Will 
Oxley went over to where Mr. Will Dail was. . . . Heard Guy 
Eubanks call Dan Oxley a 'd- s. o. b.' and Mr. Will said, 'Don't you 
call my son a d- s. o. b.,' and then Guy and Mr. Oxley got to arguing." 

J. P. Taylor testified, in par t :  "From the way he (defendant) looked 
I judged he was drinking." 

Will Dail testified, in part:  "Eubanks shot Will Oxley four or five 
times. After he shot him Guy Eubanks said, 'G- d- you, I 
reckon you will stop now.' . . . I was about two-thirds the length 
of this building from Guy, and I hollered at  Guy three or four times and 
said, 'Guy, I certainly would not shoot that man,' and my wife also 
hollered at him. . . . He did mention to me 'something about their 
having some trouble over the corn." 

J. K. Dixon, who acted as coroner at the inquest, testified in par t :  
"I think one ball looked like it went in a little bit to the left side, not 
right in front, left side of the abdomen. It came out over on the oppo- 
site side. There was another one that went in about the same side, but 
u little loner down, and came out lower down in practically the same 
position. Then there was one i11 the left leg, I think, and one in the 
arm, four different places. Two of them went through the body and 
through the intestines." 

There was other evidence corroborating the State's evidence, and 
several witnesses testified that defendant was drinking. 

The defendant gave a different version of what took place from that 
of the State-that the deceased was the aggressor and had had trouble 
with Hawkins, who ran the filling station, called the "Little Chicago," 
and who asked defendant as an officer to arrest the deceased for assault 
on him. Also that deceased had an axe handle which he had taken from 
Hawkins in an altercation, and defendant, at  the request of Hawkjns 
to arrest deceased for assault on him, had told deceased to consider him- 
self under arrest; that the killing took place in an attempt to arrest 
deceased, and that deceased had a knife out. This was denied by the 
State's witnesses. 

Defendant testified, in part : " 'I have asked you to drop the axe helve 
and consider yourself under arrest on good terms,' and just as I said that 
he hauled off and hit me a glancing lick on ply arm and hit my head, 
and I ducked my head and almost fell down. Then when he hit me with 
the axe helve I shot under his feet, as I thought. At the time he drew 
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back again-the shooting did not take any effect at :&-the first shot. 
Then he come back with another lick, glancing on my right side, and as 
I shot, his glancing lick hit my thumb of the hand I had the pistol in 
and the last report went off during the meantime; at the time he hit 
me the last time the glancing lick on my arm, then the pistol went off 
again. At the time I was doing my own aiming was under his feet, but 
the time he hit my hand with the axe helve I did not have any control 
with the gun as it went off the last two shots; the shots were in pretty 
rapid succession. I did not have any purpose other than to shoot him 
in the legs and make him quiet and drop his axe h,mdle. . . . I 
was trying to protect myself and arrest him. I carry a pistol as an 
officer in performance of my duty. I think I shot four times." 
In regard to previous troubles he had, he testified: (1) "It was kind 

of a race riot, you might say, trouble between white and colored boys, 
and I shot a Negro boy. The judge ruled i t  was done in self-defense. 
The Negro died. I was acquitted. I paid the funeral bill, but that was 
between the father of the dead boy and myself. I paid them $250.00, 
I and the father of the Negro boy settled that between our~elves.'~ (2)  
"I also had a scrape with a fellow. The judge tried us and found us 
both guilty and spread the cost between us. That has been sixteen 
years ago." (3) "I cut John Gardner with a knife and he was sewed 
up by a doctor, but I don't know how many times I out him. I don't 
know how many stitches the doctor took. H e  cut me, too. H e  was out 
in two or three days after I cut him." (4) "I had a little fuss with 
Wilbur Burnette at Polloksville. We had a little friendly fuss. H e  
did not black my eyes, just scratched them a little, while he had me on 
the floor. That was while I was an officer. I don't sag whether we were 
drinking or not, but I guess we had had a drink and gl,t in a little fuss. 
. . . I don't think I was drinking the Saturday night before I killed 
Mr. Oxley, but I drank a bottle of beer in the pool room there. I had 
not taken anything besides beer more than usual that day. I don't 
usually get drunk every day, or pretty full. I was not drunk when I 
jumped on Mr. Larkins, just drinking a bottle of beer." (5)  "On 
October lst, I was indicted for driving an automobile while under the 
influence of whiskey; I was indicted, but I was not driving drunk. That 
case is on the docket but has not been proven." ( 6 )  "I also had a wreck 
with a colored fellow; he ran into me. I had drunk a bottle of beer and 
had eaten a sandwich. That case is still pending." 

Defendant testified further : "I stopped there between 2 and 3 o'clock. 
I went in and just asked Dan Oxley what he wanted to do about it. 
He had my corn locked up and he had made threats that he was going 
to get it and I wanted to know what he wanted to do about it. I did 
not invite him out then; he invited me out. I had my pistol in my belt 
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then. I carried my gun when I left that  morning. I had i t  when I 
left there a t  4 o'clock; I had i t  all day. . . . I did take a drink with 
Rom McDaniels, a colored fellow, that day. I don't know who drank 
out of the bottle first. Another fellow had it. We all were drinking 
out of the same bottle. . . . I left him alone after I had fired four 
shots into his body. I told him plainly he had cursed me several times, 
and I told him not to hit  me any more;  I said, 'Don't you hit me any 
more; if you hit me any more I am going to shoot you;' he hit me 
again and I shot, and the next time he hit a t  me, he hit my a rm and the 
next shots were not under my control. I shot four times." 

T h r  defendant introduced eridence corroborating his testimony as 
to what took place. H e  also introduced evidence that his general repu- 
tation ~ i - a s  good. The jury returned a verdict of guilty of manslaughter. 
Therc was judgment on the verdict. The defendant made several excep- 
tions and assignments of error, and appealed to the Supreme Court. 

Attorney-General Seawell and Assistant A ttomey-General XcNullan 
for t h e  State. 

J .  A.  Jones for defendant. 

CLARKSOP*', J. The defendant, a t  the close of the State's evidence and 
a t  the close of all the evidence, moved to dismiss the action or for judg- 
ment of nonsuit. C. S., 1643. The court bclom denied the motions. 
This constitutes defendant's sole exceptions and assignments of error. 
The only question involved in this appeal: Was there sufficient evidence 
of defendant's guilt to be submitted to the ju ry?  We think so. 

On motion to dismiss or judgment of nonsuit, the evidence is to be 
taken in  the light most favorable to the State, and i t  is entitled to the 
benefit of every reasonable intendment upon the evidence and every 
reasonable inference to be drawn therefrom. "An exception to a motion 
to dismiss in  a criminal action taken after the close of the State's evi- 
dence, and renewed by defendant after the introduction of his own eri- 
dence, does not confine the appeal to the State's evidence alone, and a 
conviction x~ i l l  be sustained under the second exception if there is any 
eridence on the whole record of the defendant's guilt." S. v. E'arp, 196 
N. C., 164 (166). See S .  v. Curlson, 171 N. C., 818; 8 .  v. Sigmon, 190 
N.  C., 684. T h e  evidence favorable alone to the State is considered- 
defendant's evidence is discarded. S. z'. Utley, 126 N. C., 997. The 
competency, admissibility, and sufficiency of evidence is for the court to 
determine, the weight, effect, and credibility is  for the jury. S. v. 
Utley, supra; S. c. Blackzuelder, 182 S. C., 899; S. P .  Lazi~reizc~, 196 
N. C., 562 (564). 



164 I N  T H E  SUPREME COURT. [209 

The charge of the court below is not in the record, and the presump- 
tion is that the court below charged the law applicable to the facts. 

The defendant was mad with the deceased because he hauled some corn 
from defendant's tenant's farm to pay a bill which the tenant owed to 
the Oxleys. About 2 o'clock of the day of the killing defendant told 
Richard Casper "that he would get even with Will Oxley, a d-- s. o. b., 
before night." H e  went to deceased's son's (Dan's) store about 3 :30 
o'clock that afternoon and came back about 4:15 o'clock. He  said that 
he came there to settle the matter of corn. The decemed was sleeping 
at the time defendant came and when deceased awok~. he went across 
the road to Hawkins' filling station. There ~ 7 a s  a quarrel between 
Hawkins and the deceased-the deceased took an axe handle away from 
Hawkins. The defendant went up and took hold of the deceased. The 
deceased, with the axe handle, kept backing across the road to his son's 
filling station, the defendant following him. He  had backed from one 
station, across the highway and both shoulders of the road, until he got 
even with the gas tanks-then it was that defendant shot him four times, 
all the shots taking effect. The deceased was an old man and the de- 
fendant was comparatively a young man. The defendant was larger 
than the old man. The deceased did not strike at defendant at any time. 
Several witnesses hollered to defendant, in substance, ''Guy, I certainly 
would not shoot that man." After defendant had shot the deceased, he 
said, "G- d- you, I reckon you will stop now." 

In S. v. Bland, 97 N. C., 438 (443), speaking to the subject, it is said : 
"The law does not clothe an officer with the author it,^ to judge arbi- 
trarily of the necessity of killing a prisoner to secure him, or of killing 
a person to prevent a rescue of a prisoner. H e  cannot kill unless there 
is a necessity for it, and the jury must determine, from the testimony, 
the existence or absence of the necessity. They must judge of the 
reasonableness of the grounds upon which the officer acted." 

I n  S. v. Pugh, 101 N. C., 737 (740), as to the rightil of an officer to 
make an arrest, it is said: "A grossly unnecessary, excesilive, and wanton 
exercise of force would be evidence-strong evidence-of a willful and 
malicious purpose, but the jury ought not to weigh the conduct of the 
officer as against him in 'gold scales'; the presumption is he acted in good 
faith. This is the rule applicable in such cases as the present one, as 
settled in 8. c. Stalcup, 24 N. C., 50; S. v. XcZinch, 90 N. C., 695, and 
the cases there cited. So, also, S. v. Bland,, 97 N .  (?., 438." S. v. 
Dunning, 177 N. C., 559 (562-3) ; Hollowuy v. Moser, 193 N. C., 185; 
S. v. Jenkins, 195 N. C., 747. 

I n  8. v. Orr ,  175 N. C., 773 (775), we find: "If Grant, instead of 
acting as an officer of the law in arresting Birchfield, engaged in an 
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affray with him and afterwards assisted Or r  in causing his death, he is 
a t  least guilty of manslaughter, of which he was convicted." 

On  this record it is presumed that  the court below charged the jury 
on the law, as above stated, and applied the law applicable to the facts. 

On two aspects the evidence was sufficient to be submitted to the jury:  
(1) The defendant was, in the language of the witness, "mad" a t  de- 
ceased and had made threats against him, and the defendant shot de- 
ceased for revenge. (2 )  I f  he was acting in good faith, as  an  officer, 
attempting to arEest deceased, i t  was for the jury to  determine whether 
he used unnecessary and excessive force. Without any danger to himself, 
he shot deceased, while backing away from him, four times in the body, 
and a t  the time the eridence is  that  witnesses appealed to him not to 
shoot. 

T h e  defendant is a constable, and his  first duty is to "preserve the 
public peace." I t  is in evidence that  he was a frequent violator of the 
law, and there was a t  the time of the trial an indictment pending against 
him "for driving a n  automobile while under the influence of whiskey." 

The defendant's counsel ably argued the case in this Court, and no 
doubt before the jury, but we think the court below correct i n  submitting 
the matter to  the iurs .  " " 

I n  the record we see 
No error. 

J. F. WILLIAMS, LUYEKIA K E S S E D Y ,  I. D. JOHIVSON, S. E .  JOHKSON, 
F. L. JOHKSOK, J. B. JOHKSON, I R A  JOHSSON,  WILLIAMS JOHN- 
SON, CLAUDIA M. JOHSSOX,  ROSA L. JOHKSOK, J A S I E  B. JOHN- 
SON, E F F I E  RIURRAP, MARY CARR, AND ALBERTA WARD V. 

GREEKSBORO F I R E  ISSURANCE CORIPAAT. 

(Filed 8 April, 1936.) 

1. Insurance E c-Insurance policy may be reformed for mutual mistake 
or mistake induced by fraud. 
h policy of insurance, like other written instruments, may be reformed 

for mutual mistake or for mistake induced by fraud or inequitable conduct 
of the adverse party, and parol eridrnce is competent to establish the right 
to such equitable relief, but the proof must be clear, strong, and con- 
vincing. 

2. Same-Evidence held sufficient for jur) on issue of plaintiff's right to 
relief of reformation of policy as to name of insured. 

Plaintiffs' eridence tended to show that defendant's local agent issuing 
the fire insurance policy in suit was a tenant in one of the stores insured, 
and paid rent to plaintiffs, who owned the property as heirs at law. The 
application \\as made in the name of 1)laintift's' ancestor, and the pdicg 
i\.ued i n  his name. Held: The question of whether the policy was issued 
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in the name of the ancestor, who c as dead a t  the time of application 
therefor instead of the names of plaintiffs owning the property as heirs 
a t  Ian,  through the mutual mistake of the parties was properly submitted 
to the jury, the hnomledge of the local agent of insurei3 a t  the inception of 
the policy being imputed to insurer. 

3. Limitation of Actions A a-Action held for  construciion of policy a s  t o  
propert1 covered and  no t  fo r  reformation. 

Drfendant insurer contended that the policy in qu?stion covered only 
one store, coinprisiug a comlrartment in plaintiffs' I~uilding. Plaintiffs 
tiletl a rcl~ly, alleriug that  the policy \ \as  intended to (%over and did cover 
the nhole building, which contained thrc3e compartmc,nts or stores. De- 
fendnnt in its rejoinder, set up the defense of the three-year statute of 
limitations, claiming that  plaintiffs' right to reformation of the policy a s  
to the prol~erty covered mas barred, since more than three years had 
~rlapvcl since the issuance of the policy and the damage to the property 
by fire. H e l d :  Plaintiffs' right to relief is based upon a construction of 
the policy and not upon reformation thereof as  to th? property covered, 
and under the pleadings and facts the statute of limitations is not appli- 
('able. 

4. Insurance E b-Evidence held for  jury on question of property insured. 
Plaintiffs' property consisted of one building, divided into stores or  

rompartments, two facing on one street and one facing on another street. 
The evidence tended to show that  the amount of the policy was greatly 
in exrcss of the val i~e of one store and amounted to a little more than 
the value of the whole building, and that the policy desmibed the building, 
and lxovided that  the insurance should be effective only nhile the prop- 
crty wns occupied by "tenants" as  "stores," but designated the property 
by number and block of one of the stores The builcing caught on fire 
ant1 earl1 of the stores was damaged thereby. 1)efendant insurer con- 
tended that  the policy c o ~ e r e d  only one store, and not I he whole building. 
H i T d :  The policy \ \as  ambiguous as  to the property covered thereby. and 
the question mas properly submitted to the jury as  to whether the entire 
building was covered by the policy. 

5. Same-- 
An i ~ ~ s u r a n c e  policy will be construed strictly against insurer. 

6. Same-In construing policy a s  t o  amount  of property covered, it will 
no t  be presumed t h a t  insurer  charged larger  premilum t h a n  allowed 
by law. 

Plaintiffs' property consisted of one building contain ng three compart- 
ments or stores. Insurer contended that the policy issued covered only 
one of the stores and not the entire building. I t  appeared thnt the 
amount of the policy \yas greatly in escess of the valu? of the one store, 
but was about the value of the entire building, and that  insured paid the 
premium based upon the amount for which the policy was issued. Held: 
I n  construing the policy a s  to whether it covered the one store or  the 
entire building, i t   ill not be presumed that  insurer charged a premium 
based upon a valuation greatly in escess of the value of the property 
insured in violation of law, N. C. Code, 6418, 6435, but that the policy 
covered the entire building, the value of which would justify the amount 
of the policy and the charge of the premium paid. 
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5. Insurance M e- 
Where insurer denim liability, insured is not required to furnish proof 

of loss as stipulated in the policy, the denial of liability constituting a 
wairer of proof. 

,%PPEAL by defendant fronl Grady,  J., and a jury, at  January  Term, 
1936, of DL-PLIK. S o  error. 

This is an action by plaintiffs against defendant to recover on a fire 
insurance policy. The defendant denied liability. The issues indicate 
and show the controversy between the parties. 

The issues submitted to the jury and their ansxers thereto n7ere as 
f olloms : 

"1. Were plaintiffs, as heirs at  law of J. C. Williams, the owners of 
the property in question at  the time of the issuance of the policy of 
insurance sued upon, and a t  the time of the fire referred to in the com- 
plaint ? Ans. : 'Yes.' 

"2. At the time of the application for and the issualice and delivery 
of said policy to J. I?. Williams, did the defendant know that J. C. 
Williams was dead, and that J .  F. TJTilliams was acting for himself and 
the other heirs at  law of J. C. Williams in securing said insurance? 
Xns. : 'Yes.' 

"3. At the time of the issuance and delivery of said policy (to) 
J. P. Williams, was it understood and agreed between him and C. 31. 
Miller, agent of the defendant, that  said policy was intended to cover 
all of the brick building situate on the north side of East  Church 
Street in Rose Hill, composed of three separate compartments, as alleged 
by the plaintiffs? Am. : 'Yks.' 

"4. I f  so, were the agreements and understandings referred to in the 
second and third issues left out of the policy as issued by the mutual 
mistake of the said J. I?. Williams and the defendant? Ans. : 'Yes.' 

"5.  What mas the total damage to said building by reason of the fire 
of 14 November, 1931 '2 Ans. : '$4,800.' 

'(6. What  was the total damage to the part of said building designated 
on the defendant's map as No. 107 Church Street I Ans. : '$300.00.' 

"7. I s  the plaintiffs' claim barred by reason of their failure to file 
proof of loss rrithin sixty days from date of fire, under the conditions 
named in said policy ! Ans. : 'xo.' 
"8. I s  plaintiffs' cause of action for reformation of said policy barred 

by the three-year statute of limitations? dns .  : 'No.' 
"9. What damages, if anything, are the plaintiffs entitled to recorer 

of the defendant ? Xns. : '$3,600.' " 
The defendant made numerous exceptions and assignments of error 

and appealed to the Supreme Court. The material ones and necessary 
facts will be set forth in the opinion. 
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Beasley & Stevens for plaintiffs. 
R. D. Johnson, J .  T .  Gresham, Jr., and 'Smith, Wha;*ton & Hudgins 

for defendant. 

CLARKSON, J. At the close of plaintiffs' evidence and at  the close of 
all the evidence defendant made motions in the court below for judgment 
as in case of nonsuit. N. C. Code, 1935 (Michie), see. 567. The court 
below overruled these motions, and in this we can see no error. 

J. C. Williams owned, i n  fee simple, title to certain property in the 
town of Rose Hill, Duplin County, N. C., on which waEl situated a one- 
story brick building, metal roof. There were three compartments but 
all one building, built at the same time, and a wall all the way around 
the compartments. The contractor testified, in par t :  "I begun on the 
inside walls on Church Street and run back and cut off what we called 
the drug store; and then I joined the drug store wall with a brick 
wall and run west to Railroad Street, and joined the wall with a center 
wall, making three compartments. Two fronted on Railroad Street 
and one fronted on Church Street." 

(1) The drug store, or compartment, on Church St]-eet, was rented 
by C. M. Miller; (2) Scott Bros., who ran a general store, rented the 
corner store, or compartment, on Railroad Street; (3) 'W. M. Rochelle, 
who ran a dry goods store, rented the other store, or compartment, on 
Railroad Street. The plaintiffs' evidence was to the ejfect: (1) That 
the fair  market value of the store, or compartment, rented by Miller on 
20 November, 1930, the date of the issuance of the policy of fire insur- 
ance, was $1,500. Defendant was immediately notified of the fire dam- 
age, and on 27 May, 1932, plaintiffs gave formal notice, itemizing same. 
The totals are below given. The fire damage to the drug store was 
$135.50. (2) The fair market value of the corner store, or compart- 
ment, was $3,500, the fire damage was $3,172.80. (3) The fair market 
value of the other store, or compartment, was $2,500, the fire damage 
was $2,344.75-total, $5,653.05. I n  the policy was a three-fourths ralue 
clause, and plaintiffs claimed $4,239.79. 

The defendant contended that the policy was void, as J. C. Williams, 
in whose name the policy was issued, was dead. That the policy was 
issued on 20 November, 1930, for one year. That J. C'. Williams died 
on 26 April, 1930, and the fire was on 14 November, 1931. On the other 
hand, plaintiffs contend that C. M. Miller was the local ,igent of defend- 
ant, rented the drug store and had full knowledge of the whole matter. 
That J .  C. Williams was dead and his heirs at law were J. F. Williams 
and the other plaintiffs herein. That J. F. Williams took out the policy 
through the agent Miller, paid the premium to him, and "the plaintiffs 
aver that the names of the plaintiffs as the owners 01 sa ld buildings and 
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the beneficiaries of said policy were omitted from the same, and the name 
of J. C. Williams inserted therein by the mutual mistake of the plaintiffs 
and the defendant, and the inadvertence of the said C. M. Miller, agent 
of the defendant, who effected said insurance, and wrote up  or had 
written u p  said policy of insurance.'' 

It is well settled that  in equity a written instrument, including insur- 
ance policies, can be reformed by par01 evidence, for mutual mistake, 
inadvertence, or the mistake of one superinduced by the fraud of the 
other or i r ~ e ~ u i t a b l e  conduct of the other. The  evidence must be clear. 
strong, and convincing; or clear, convincing, and satisfactory; or clear, 
cogent, and convincing. Lee v. Brotherhood, 191 N .  C., 359; Lloyd v. 
S p e i y h t ,  195 N. C., 179. 

I n  iS'yk~s 2 % .  I m .  Co., 148 N .  C., 13  (21),  we find: "The principle, as 
we have seen, applies to policies of insurance. 'The power of reforma- 
tion extends to practically every kind of written instrument. Thus, 
there may be a reformation of a conveyance, a mortgage or deed of trust, 
a bond, an insurance policy, a promissory note, lease, power of attorney, 
contract of sale, or any character of contract i n  writing.' 24 Am. and 
Eng. Enc. (2d Ed.) ,  p. 652." B u r t o n  v. Ins .  Co., 198 N.  C., 498. 

C. M. Miller was the local agent of defendant company, with whom 
J. F. Williams took out the insurance. There was evidence that it was 
known hy Niller that  J. C. Williams was dead and the insurance was 
for J. F. and the other heirs a t  law of J. C. Williams, who 
then olr-lied the real estate and received rent for same, including himself 
as tenant. Miller delivered the policy for $5,000 ( i t  was reduced from 
$6,000 to $5,000) to J. F. Williams for the heirs a t  law, and J. F. 
Williams paid him the premium of $114.50. This is not a case where 
the knowledge of the agent is after the policy has become effective. The 
matter here is a t  the inception of the contract. Midkiff  v. I n s .  Co., 197 
N. C., 139 (142). 

I n  H o r t o n  v. Insurance Co., 122 N.  C., 498 (503-4), is the following: 
"It is well settled in this State that  the knowledge of the local agent of 
an  insurance company is, i n  law, the knowledge of the principal; that  
the conditions in a policy working a forfeiture are matters of contract 
and not of limitation, and may be waived by the insurer, and that  such 
waiver may be presumed from the acts of the agent," citing numerous 
authorities. I n s .  Co. v. Lumber  Co., 186 N .  C., 269 ; Aldridge v. Greens- 
boro F ire  I n s .  Co., 194 N.  C., 683; Houck  v. Insurance Co., 198 N .  C., 
303; X a h l e r  v. Insurance Co., 205 N.  C., 692 (698-9) ; Bellc's Dept .  
Store v, Insurance Co., 208 N .  C., 267 (277). 

I n  Colson v. Assurance Co., 207 N .  C., 581 (583-4), is the following: 
" In  Laughinghouse v. Ins .  Co., 200 N.  C., 434 (436), speaking to the 
subject, we find: 'It is  held that  in the absence of fraud or collusion 

07 - .on 
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between the insured and the agent, the knowledge of the agent, when 
acting within the scope of the powers entrusted to him, will be imputed 
to the company, though the policy contains a stipulation to the contrary. 
Short v. LaFayette Ins. Co, ,  194 N. C., 649; Insurance Co. v. Grady, 
185 N. C., 348.' " 

I n  the policy is the following: '(Mercantile Building (Three-Fourths 
Value Clause) $5,000.00 on the one-story brick building with metal roof, 
only while occupied by tenants as stores and for no other purpose situated 
number 107, on the North side of East Church Street, Block No. 
in  Rose Hill, N. C." 

The plaintiffs' complaint, in part, is as follows: "The defendant 
executed and caused to be delivered through its said local agent to the 
plaintiff J. F. Williams, for himself and the other plaintiffs herein, in 
consideration of the sum of $114.50, to said defendant paid by said 
J. F. Williams through its said local agent, as premium therefor, a 
policy or contract of insurance in the sum of $5,000, which said contract 
or policy of insurance was to be in force from 20 November, 1930, to 
20 November, 1931, insuring against loss or damage bsp fire the brick 
store building then situated on the lot described in paragraph 4 of this 
complaint, and then owned by the plaintiffs." The plaintiffs prayed for 
"general relief." This action was instituted 24 October, 1932. 

I n  the defendant's further answer is the following: "That the said 
policy of insurance covered only 107 East Church Street, Rose Hill, 
North Carolina, and no other property, and did not cover the other store 
buildings alleged to be covered in the complaint." 

I n  plaintiffs' reply, filed 9 January, 1935, is the following: "It is 
alleged in connection therewith that said insurance policy was intended 
to cover and did cover all of said stores set out and described in the 
complaint, and formerly belonging to J. C. Williams in the town of 
Rose Hill, N. C., bounded on the south by Church Street, and on the 
west by the east boundary lines of Atlantic Coast Line Railroad Com- 
pany, known as Railroad Street; that said policy was at  the time that 
it mas issued intended to cover and did cover all three of said store build- 
ings under one roof, to the east edge of the right of way 12f said Atlantic 
Coast .Line Railroad in the town of Rose Hill, two of said stores fronting 
on said right of way, and if the description in said policy failed to cover 
all three of said stores, then the same was omitted from the said policy 
by the mutual mistake of the parties and the inadvertence of the drafts- 
man, and the plaintiffs ask that said policy be reformed to that extent." 

I n  defendant's rejoinder is the following: "That the said policy in 
question was issued on or about 20 Norember, 1930, and that if the 
plaintiffs ever had any cause of action to reform said policy, all of which 
the defendant denies, the said cause of action is barred big the three-year 
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statute of limitations, i t  having been more than three years since said 
policy was issued, and likewise having been more than three years since 
the date of the fire, al l  of which is specifically pleaded in bar of plain- 
tiffs' right of recovery." 

We do not think that  the statute of limitations is  applicable on the 
pleadings and facts and circumstances of this case. The  case cited by 
defendant, Xoore v. Casualty Co., 207 N.  C., 433, is not applicable. 

The language in  the policy is  ambiguous and parol evidence admis- 
sible outside of the allegation for reformation. 107 East  Church Street 
was a private number of the N. C. Inspection and Rating Bureau. 
They fixed the property by blocks, lots, etc. The  case of Flours v. Ins. 
Co., 144 N. C., 232, is  also not applicable to the facts on this record. I f  
contract is ambiguous, effect is for jury. Xontgonzery v. Ring, 186 
N. C., 403; Porter & Peck v. West Const. Co., 195 N.  C., 328. I f  writ- 
ing  leaves it doubtful or uncertain as to what the agreement was, parol 
evidence is competent to show and make certain what was the real agree- 
ment, which is for the jury. Hite v. dydle t t ,  192 N .  C., 166. 

I n  Fayetteville Light In fantry  v. Dry Cleaners, ante, 14 (16),  me find: 
"In determining the meaning of an  indefinite or ambiguous contract, the 
construction placed upon it by the parties themselves is to be considered 
by the court. Lewis v. S u n n ,  180 N .  C., 159; Lumpkin  u. Investment 
Co., 204 N .  C., 563." 

The policy says "$5,000 on the one-story brick building, metal roof." 
The three compartments came within this description. Then i t  says: 
"Only nhile occupied by tenants as stores and for no other purpose." 
There were three stores and three tenants. Then comes a limited tiescrip- 
tion, taken from the Inspection and Rating Bureau's private numbers, 
"Kumber 107 on the North side of Eas t  Church Street, Block No. , 
Rose Hill,  N. C." T h a t  construction did defendant, to sell the insur- 
ance, put 011 this laiigunge! No. 107 was valued a t  some $1,500. I t  
seems that the intention of the parties was that  the insurance policy 
should cover the three compartments. I t  is presumed that  defendant 
would not violate the law. N. C. Code, 1935 (Michie), see. 6418, says 
that  no insurance company shall issue a policy for more than a ('fair 
valuation of the property." Section 6433, provides a penalty for so 
doing. Section 6435, in part, is as follows: '(Every agent of a fire 
insurance company shall, before issuing a policy of insurance on prop- 
erty situated in a city or town, inspect the same, informing as to its 
value and insurable condition." Defendant issued a $5,000 policy and 
received the premium $114.50, and now has same. The three compart- 
ments were stores and had tenants: One, the drug store, valued at 
$1,500; the next a t  $3,500; and the third at $2,500. Total value, $7,500. 
And prior to this it was insured for $6,000. Of course, defendant, a 
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reputable company, would not violate the law and issue (1 $5,000 policy 
on the $1,500 drug store and pocket $114.50-price of a $5,000 policy. 
This aspect was left to the jury, and they answered the i ~ ~ s u e  in favor of 
plaintiffs. I n  fact, this evidence almost required a directed verdict for 
plaintiffs on the third issue-sufficient to sustain a judgment on this 
aspect of the controversy. I t  is well settled that an insurance policy 
will be construed strictly against the insurer and in favor of the insured. 

The defendant further contends that proof was not furnished within 
60 days, as required by the policy. But defendant denicad liability and 
now denies liability. The law does not require one to do a vain thing. 

I n  Misskelley v. Ins. Co., 205 N .  C., 496 (505), speaking to the sub- 
ject, it is said: "In Gerringer v. I n s .  Co., 133 N .  C., 407 (415), we 
find: 'The weight of authority is in favor of the rule that a distinct 
denial of liability and refusal to pay, on the ground that there is no 
contract or that there is no liability, is a waiver of the condition requir- 
ing proof of loss or death. I t  is equivalent to a declaration that they 
will not pay, though the proof be furnished,' " citing a wealth of authori- 
ties. Guy v. Ins. Co., 207 N.  C., 278 (279) ; Gossett v. Ins .  Co., 208 
N. C., 152 (158). 

The defendant's prayers for instruction were properly refused by the 
court below. We think the issues submitted were proper under the 
pleading-material and determinable of the controversy. We see no 
error in  the charge, taken as a whole and not disconnectedly. The 
quantwm of proof required of plaintiffs was given "clear, strong, and 
convincing." There was ample competent evidence to sustain the issues 
submitted to the jury. The assignments of error made by the defendant 
cannot be sustained. 

We have read the record with care and can see no prejudicial or 
reversible error. 

No error. 

STATE v. GARVEY RAT ET AL. 

(Filed 8 April, 1936.) 

1. Indictment C d-Defendant must aptly enter plea in abatement to pre- 
sent contention that crime was committed in another county. 

Defendant moved to quash the indictment in this prosecution for receiv- 
ing stolen goods knowing them to have been stolen, on the ground that the 
evidence showed that the property, if stolen, was stolen in another county, 
and, if received by defendant, was received by him in a third county. 
Held:  The motion to quash was correctly denied, even without taking into 
consideration the provisions of C. S., 4250, since, under t:he provisions of 
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C. S., 4606, the crime is presumed to have been committed in the county 
laid in the bill of indictment unless defendant aptly enters a plea in 
abatement. 

2. Criminal L a w  G +Evidence of gui l t  of other  crimes is  competent 
when tending t o  establish scienter constituting element of t h e  crime 
charged. 

While ordinarily evidence of guilt of crimes other than that charged in 
the bill of indictment is not competent, the rule is subject to the excep- 
tion that when guilty knowledge is an essential element of the crime 
charged, evidence of guilt of other crimes is competent when such evidence 
tends t5 establish guilty knowledge or scienter, and in this prosecution 
for receiving stolen goods knowing them to have been stolen, evidence 
tending to show that defendant had in his possession stolen goods bearing 
no consignee marks, or which had had the consignee marks removed, on 
three separate occasions other than the occasion charged in the indict- 
ment, the collateral occasions having occurred, respectively, two weeks 
prior to the date charged in the indictment, and three and ten days there- 
after, is held competent as  tending to show defendant's knowledge a t  the 
time of receiving the goods as  charged in the indictment that  same had 
been stolen. 

3. Criminal Law G +Best and  secondary evidence rule  held not  appli- 
cable t o  facts  of th i s  case. 

The contents of a specified box car was a material fact involved in this 
prosecution for receiving stolen goods knowing them to have been stolen. 
The State introduced witnesses who testified from their own knowledge as  
to the conteots of the car. Defendant objected to the testimony on the 
ground that the records of the railroad company were the best evidence 
as  to the contents of the car. Held: The best and secondary evidence rule 
applies in proving the contents of a written instrument but is inapplicable 
ill proving the contents of the box car, and defendant's objection is  un- 
tenable. 

4. Criminal Law I g-Instruction i n  this  case held t o  sufficiently charge 
jury on  question of burden of proof. 

The charge of the court in this case, when construed contextually a s  
a whole, is held to sufficiently instruct the jury that they were required to 
find defendant guilty of each of the essential elements of the crime beyond 
a reasonable doubt before they could convict him, and defendant's objec- 
tion to the charge on the ground that the court failed to instruct the jury 
that the burden of proof was on the State, and failed to define the term, 
is untenable. 

APPEAL by defendant R a y  f r o m  Small, J., a t  Alugust  Term,  1935, of 
PITT. NO error .  

Allen J. Honeycutt ,  Garvey Ray ,  E m a n u e l  Crump,  J o h n  Dunbar ,  and 

J a m e s  H i n t o n  were placed upon t r i a l  upon a three-count bill of indict- 

ment  charging t h a t  they, on or  about 5 April,  1935, i n  the  county of 

P i t t ,  (1) feloniously broke and entered freight  ca r  S o .  20635 of the  
Norfolk Southern Rai lroad Company with the  intent to  commit a felony 
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therein, ( 2 )  committed larceny of several cases of cigarettes consigned 
to Sea Stores Warehouse No. 2, District of Maryland, and (3)  feloni- 
ously r ece i~ed  several cases of cigarettes of the value of $500.00, which 
had been in the custody of the Xorfolk Southern Railroad Company 
for the purpose of transportation, then and there well knowing that  said 
cigarettes had been stolen. A verdict of not guilty was entered as to the 
defendants Honeycutt and Ray  upon the first and second counts, and as 
to them the jury returned a verdict of guilty upon the third count. The  
other defendants, i n  the course of the trial, entered a general plea of 
guilty, and were used as State's witnesses. From judgment pronounced, 
the defendant Garvey Ray  alone perfected appeal to the Supreme Court. 

The evidence introduced by the State, as it relates to the appellant 
Ray, tended to show that  20 cases of Lucky Strike cigarettes were loaded 
on Norfolk Southern freight car No. 20635, a t  Durham, on 4 April, 
1935, and that  these cigarettes were consigned to "Sea Stores," since 
they were not for consumption in this country, but for  us. on the water, 
and contained no government revenue stamps; that  said car was routed 
to Berkeley, Qa., and on 5 April, 1935, a t  Qreenville, one Boston Xc-  
Neil1 and the codefendants Dunbar, Hinton, and Crump, broke and 
entered the car and threw out some of the cigarettes, m a r  Greenville, 
i n  P i t t  County, and some of them at  Marsden, i n  Beaufort County; that 
Dunbar, Hinton, and Crump came to Wake County and iold Honeycutt 
that they had the cigarettes, whereupon Honeycutt took them to the 
home of the appellant Ray, his son-in-law, and there Ray  made arrange- 
ments for his truck, driven by his brother, to take them 3ack to Green- 
ville and Marsden to get the cigarettes; that  they got the cigarettes a t  
Marsden, but were unable to  find those near Greenville; that they 
brought the cigarettes i n  the truck of the appellant Ray  to his filling 
station in Wake County, and the appellant then and there took charge of 
the truck and of the cigarettes therein; and that  on the following day 
a t  the "regular meeting place" and "regular pay-off plitce" on Peace 
Street, in the city of Raleigh, the defendant Honeycutt, in the presence 
of the appellant Ray, paid them $18.00 for five cases of Lucky Strike 
cigarettes, and stated, also in  the presence of the appellant, that  he couLl 
not pay more because the cigarettes had gotten soiled and wet, and that 
on the next tr ip he wanted some Camels. 

There was further evidence by the State, admitted over. the objection 
of the appellant, which tended to show that  i n  March, 1935, the appellant 
R a y  went with one Boston McNeill and some of the codefendants to 
Youngsville, in Franklin County, and there loaded on his truck and 
hauled to his place of business in Wake County 26 cases of Chesterfield 
cigarettes, which said McNeill and others had thrown out of a car of the 
Seaboard Air  Line Railway Company; and also, tending to prove that 
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on 8 and 15 April, 1935, there were obtained from the place of business 
of the appellant Ray on the Wake Forest Road, in Wake County, four 
cases of Camels and Chesterfield cigarettes, upon which there were no 
consignee marks, and from some of which i t  appeared consignee marks 
had been removed. 

The evidence introduced by the appellant tended to sho~v that he was 
in  Florida on 5 and 6 April, 193L; that he left his home in  Wake 
County in an  automobile on 29 March, 1935, for Arcadia, Florida, to 
drive some friends to attend a funeral of a kinsman who had died the 
preceding day;  that he left Arcadia, Florida, on 7 April, and arrived at  
RaIeigh about 2 :00 o'clock p.m. on 9 April. The appellant also intro- 
duced evidence tending to show that his wife had purchased Camel and 
Chesterfield cigarettes from a man in  a truck. 

Attorney-General  Seawel l  and Assis tant  At torney-General  J I c X u l l a n  
for t h e  State. 

E l l i s  Xassi f  and  Douglass B Douglass for de fendan t ,  appel lant .  

SCHEKCK, J. Upon the close of the evidence the appellant moved the 
court to "quash the indictment" for the reason that he could not be tried 
in  P i t t  County, since all of the evidence tended to show that the prop- 
erty involved, if stolen, was stolen in Beaufort County, and if received 
by him, was received by him in Wake County. The motion was denied 
by the court, and such denial is made the basis of exceptive assignments 
of error. The assignments cannot be sustained. 

I n  order to sustain a conviction it is not necessary for the State to 
prove that  the crime occurred in the county where the indictment is 
drawn, as, since the Act of 1844, "in the prosecution of all offenses it 
shall be deemed and taken as true that the offense was committed in the 
county in  which by the indictment it is alleged to have taken place, 
unless the defendant shall deny the same by plea i n  abatement." C'. S., 
4606. S.  v. Outerbridge,  82 N. C., 618. "Indeed, the offense. if proven, 
'shall be deemed and taken' as having been committed in  the county laid 
in the charge, unless the defendant, by plea in  abatement, under oath, 
shall allege the transaction took place in  another county, whereupon 
the case may be removed thither for trial." S. v. Al len ,  107 N.  C., 805. 
An offense is deemed to have been committed in the county in which i t  
is laid in the indictment unless the defendant shall deny the same by 
plea in  abatement, which ordinarily must be filed not later than the 
arraignment. S.  v. Oliver ,  186 N. C., 329, and cases there cited. "If 
the offense had not been committed in  that county the defendant waived 
the objection by not pleading in abatement." S. v. Lemons ,  182 N .  C., 
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828. There was no plea in  abatement in  the case a t  bar before arraign- 
ment, or a t  any time. 

I n  the absence of a plea in  abatement, i t  was not necessary for the 
State in  this case to invoke the provisions of C. S., 4350, to the effect 
that one charged with receiving stolen property knowing ~t to have been 
stolen may be tried in any county in which he shall have had such prop- 
erty in his possession or in  any county in which the thief may be tried. 

There was evidence tending to show that within less than a month 
preceding the date of the commission of the crime for which the appel- 
lant was being tried, namely, 5 April, 1935, there had beer: other offenses 
of a similar nature committed by the appellant, and some of the other 
parties named in the bill of indictment, and that shortly 3fter said date 
other stolen cigarettes were obtained from the appellant. This evidence 
was introduced by the State and admitted by the court o w r  objection by 
the appellant, and is made the basis for exceptive assignments of error. 
There mas no error in the admission of this evidence, since it comes 
within :L well recognized exception to the general rule that  n particular 
crime may not be proved by evidence of distinct substantive offenses. The 
exception is that  when i t  becomes necessary to prove the guilty knowledge 
of the accused, evidence of similar independent offenses committed by 
him is competent to show such knowledge, or scienter. 111 S. v.  Twitty, 
9 N. C., 248, wherein the defendant was charged with uttering forged 
money knowing i t  to be forged, the court cited various authorities and 
said:  "'These authorities seem to go the length of proving that  where an  
offense consists i n  a knowledge of the thing done to be unlawful, evidence 
may be given to bring home that knowledge to the prisoner, although 
a disclosure of other facts and transactions for which the defendant is 
not then on trial may be the consequence. . . . The q ~ , o  animo with 
which he passed the note is to be collected from the concomitant circum- 
stances." See, also, S. v. Walton, 114 X. C., 783; 8. zl. Pannil, 19.2 
N .  C., 838; S. v. Ferrell, 205 N.  C., 640; Lockhart's N. C. Evidence, 
par. 213. Guilty knowledge is a n  essential element of the crime with 
which the appellant was charged, the words of the s ta t~l te  creating it 
being, "such person knowing the same to have been feloniously stolen or 
taken, . . ." C. S., 4250. 

This exception to the general rule applies not only to prior transac- 
tions of the accused but also to his recent subsequent transactions of a 
similar nature. I n  S. v. Nurphy, 84 N. C., 742, Ashe, J., cites Rex v. 
Davis, 6 Car. & P., 117, where, on a trial for knowingly receiving stolen 
goods, for the purpose of showing guilty knowledge of the defendant, 
evidence was admitted that other stolen goods were founll at  the same 
time in his possession, although they were the subject of an indictment 
then pending, and writes: "So, on a charge for sending a threatening 
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letter, prior and subsequent letters from the defendant to the person 
threatened have been receil-ed in evidence explanatory of the meaning 
and intent of the particular letter upon which the indictment is found." 
The following from S. e. Jef fr ies ,  117 N.  C., 727, is cited and quoted in 
the brief of the appellant: "If such testimony be admissible to prove 
such intent, the 'collateral offense' sought to be proved must be confined 
to a time before or just about the time the offense charged against the 
defendant is  alleged to have been committed." 

The evidence of prior collateral offenses which the State introduced 
tended to prove that  26 cases of stolen Chesterfield cigarettes were hidden 
a t  Youngsville, in Franklin County, and that  the appellant, in 31arcl1, 
about two weeks before the date alleged in the bill of indictment as the - 
date the defendant knowingly received stolen property, went with some 
of his codefendants and hauled them "to a little place back of his house" 
in Wake County. The evidence of subsequent collateral offenses which 
the State introduced tended to proye that  on 8 April and 15 April, three 
and ten days, respectively, after  3 April, 1935, the date alleged in the 
bill of indictment, four cases of Chesterfield and Camel cigarettes (two 
cases on each date), with no  consignee marks on them, were obtained 
from the appellant in Wake County. All of this evidence as to both 
prior and w b s q u e n t  collateral offenses was sufficiently connected and 
contemporaneous with the crime charged to render it competent as tend- 
ing to prove that the appellant knew that the cigarettes named in the 
bill of indictment were stolen a t  the time he received them. 

As to all the evidence relative to similar collateral offenses, the court 
was careful upon its admission in each instance to instruct the jury that 
it was admitted only to show, if i t  did shorn, the knowledge on the part  
of the appellant that he was receiving stolen property when he rcceivetl 
Lucky Strike cigarettes from his codefendants on or about 5 April, 1033. 
This instruction was also repeated in the charge. 

The  appellant directs a number of exceptions to the court's permitting 
the State to introduce, over his objection, par01 evidence to establish 
the contents of Norfolk Southern freight car No. 20635, when there was 
evidence to the effect that  the records of the railroad company showed 
such contents, upon the theory that such records were the best evidence 
of the fact sought to be proved. While it is  generally agreed that  writ- 
ings themselves furnish the best evidence of their contents, the "best 
evidence rule" has no application here, since the fact sought to be proved 
 as whether certain cigarettes had been put  in a certain car, and had 
no relation whatsoever to the contents of any writing or record. N o  
problem of primary and secondary evidence was presented. The mak- 
ing of a record did not prohibit a witness, who loaded the car and saw 
what went into it, from testifying as to its contents. 
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The appellant assigns as error that  "the tr ial  court did not a t  any 
time instruct the jury that  the burden of proof was upon the State, nor 
did it explain to the jury the meaning of burden of proof." I n  the 
light of the charge as a whole, this assignment is untenable. At  the 
outset of the charge his Honor correctly defined the offense of feloniously 
receiving stolen property knowing i t  to h a w  been stolen, and told the 
jury that the defendant was presumed to be innocent unti l  proved guilty 
beyond a reasonable doubt, and carefully explained the meaning of the 
words ('reasonable doubt," and, later on in the charge, instructed the 
jury as follows: '(Now, gentlemen, right there, if you convict Garvey 
Ray,  you would have to be satisfied beyond a reasonable doubt, first, 
that  he received the cigarettes a t  his filling station; and secondly, you 
would h a w  to be satisfied beyond a reasonable doubt that  a t  the time 
he received them he knew they were stolen goods. I f  you have a reason- 
able doubt about either one of these essentials, you would return a verdict 
of not guilty as to Garvey Ray." This instruction, when read con- 
textually with the rest of the charge, fully meets the only exception to 
the charge brought forward in the appellant's brief. 

I n  the tr ial  i n  the Superior Court we find no error. 
The motion in arrest of judgment lodged in this Courl is denied. 
N o  error. 

ROBERT E. COX v. THE EQUITABLE LIFE SSSURAKCE SOCIETY OF 
THE UNITED STATES. 

(Filed 8 April, 1936.) 

1. Appeal and Error B b 
An appeal will be determined in accordance with the theory of trial in 

the lower court. 
2. Insurance P +Conflicting evidence on question of insured's disclosure 

of facts to insurer's agents held to raise issue for jury. 
Insured offered evidence, principally his own testimony, to the effect 

that he disclosed previous illnesses and the names of physicians who had 
treated him to insurer's soliciting agent and to insurer's melical examiner, 
that insurer's medical examiner tested him in regard to his previous ail- 
ments and pronounced him all right, and stated he would not put all the 
information down because it was immaterial. Insurer offered evidence 
that insured's application failed to disclose material facts, and offered 
testimony, principally that of its medical examiner, to the effect that 
insured did not disclose such information either to the soliciting agent or 
to the medical examiner, and that no test as to the prior ailments was 
made. H e l d :  The conflicting evidence raised an issue of fact for the 
determination of the jury. 
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3. Insurance K a-Knowledge of local agent is imputed to insurer when 
agent does not participate in fraud, and constitutes waiver or estoppel. 

The jury found from conflicting evidence that insured disclosed all facts 
material to the risk to insurer's soliciting agent and to insurer's medical 
examiner. There was no suggestion that insurer's agents participated 
in the alleged fraud, or that the information was not received by them 
in the scope of their duties. Held:  The knowledge of insurer's local 
agents a t  the inception of the policy is imputed to insurer, even though 
the policy contains a stipulation to the contrary, and insurer will not be 
allowed to avoid the policy for the very facts so disclosed to its local 
agents, such imputed knowledge constituting either a waiver or an 
estoppel. 

APPEAL by the defendant from Cowper, Special Judge,  at Xarch  
Term, 1935, of WAYNE. NO error. 

This is a civil action, wherein the plaintiff alleged that  the defendant, 
on 14  March, 1929, issued to  him two life insurance policies providing 
for suspension of payment of premiums and certain monthly cash bene- 
fits to the insured in the event of his total and permanent disability; and 
that  the premiums were paid and the policies were in full force and 
effect on 1 December, 1931, when the plaintiff became totally and perma- 
nently disabled within the meaning of the policies. 

The defendant Gade answer and admitted the issuance of the policies 
with total and permanent disability provisions, but denied the plaintiff 
was disabled as alleged, and for a further defense averred that the total 
and permanent disability provisions in said policies were void for the 
reason that  the plaintiff's application therefor contained falsr: repre- 
sentations and concealments, (1) as to the receipt by him of insurance 
benefits for in jury  or illness, (2)  as to other illnesses or injuries suffered 
by him, and ( 3 )  as to  the physicians by whom he had been treated 
during the preceding five years. 

The  plaintiff filed reply in which he alleged that  if the application 
for disability insurance signed by him failed to contain a full and cor- 
rect statement of his former illnesses and injuries, and of the physicians 
who had treated him, such failure was due to the omission of the medical 
examiner of the defendant to record all the information given him, since 
a t  the time said application was prepared bx said examiner the plaintiff 
made to said examiner a full and correct statement of all illnesses and 
injuries suffered by him and of the physicians who had treated him 
during the preceding five years, and that  such omissions as were made in 
the applications were known to the defendant a t  the time the policies 
mere delivered. 

The  issues submitted to and the answers made by the jury mere as 
follows : 

"1. Did the plaintiff, on or about 1 December, 1931, become totally 
and permanently disabled, as  defined in the policy? Answer: 'Yes.' 
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"2. Has such disability continued and existed continuously to the 
present time ? Answer : 'Yes.' 

"3. Did the plaintiff Robert E .  Cox untruthfully represent in his 
application for the insurance policies sued on that he had never received 
any insurance benefit or indemnity for any injury or illness? Answer: 
'No.' 

"4. Did the plaintiff untruthfully represent in his application for the 
insurance policies that he had had no other illness or injury except the 
following: Treatment of the right leg 1923, tonsilectomy 1927, influenza 
1928, and bronchitis 19282 Answer: 'No.' 

"5. Did the plaintiff untruthfully represent in his application for 
the insurance policies that he had consulted or been treated by no physi- 
cian or practitioner during the preceding five years except Dr. D. J. 
Rose 2 Answer : 'No."' 

There appears in the record the following agreement: "It was agreed 
between the parties that if the jury shall answer the issues in such 
manner that the plaintiff will be entitled to any sum, that the court or 
judge may find from the evidence the amount so due the plaintiff for 
disability and return of premiums." 

The court entered judgment to the effect that "the plaintiff recover of 
the defendant the sum of eighteen hundred eighty-two and 50/100 
($1,882.50) dollars, with interest on $382.50 thereof frorn the first day 
of October, 1932, and interest on $1,400.00 thereof from i,he first day of 
August, 1932, together with the costs of this action, to be taxed by the 
clerk," . . . and that "the contract of insurance issued by the de- 
fendant to the plaintiff and being Policy No. 7638016, and the contract 
of insurance issued by the defendant to the plaintiff and being Policy 
No. 7638017, are valid and binding obligations on the part of said de- 
fendant and are now in full force and effect.'' From this judgment the 
defendant appealed, assigning errors. 

Dickinson & Bland, Julian T .  Gasln'll, Kenneth C. Roy,zll, and Joe C.  
Eagles, Jr., for ~ l a i n t i f ,  appellee. 

Lanpton, Allen & Taylor and S .  Brown Shepherd for defendant, 
appellant. 

SCHENCK, J. The exceptions relating to the first and second issues do 
not seem to be very strongly urged in the appellant's brief, and we find 
no reversible error preseiited by them. The third issue was answered 
by consent. The controversy centers upon the fourth and fifth issues. 

Under its exceptions to the court's refusal to grant iis motions for 
judgment as of nonsuit, and to the court's refusal to give requested 
peremptory instructions as to the fourth and fifth issues, the defendant 
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takes the position that under all of the evidence i t  was entitled to a 
judgment canceling the total and permanent disability clause of the 
policies in suit. 

From the issues submitted, the evidence offered by the defendant, and 
the charge of the court, it clearly appears that the case was tried in the 
Superior Court upon the theory that the disability clause in the policies 
in suit was roid for reason that the plaintiff, the insured, made false 
representations and concealments in his application to the defendant, the 
insurer, for such policies. Having been tried upon this theory in the 
Superior Court, and no objection having been made by either party to 
the issues submitted, the case must be interpreted by us in the light of 
such theory. Edgerton v. Perkins, 200 N. C., 650. 

Upon the fourth issue the defendant offered evidence tending to prove 
that the plaintiff had other illnesses and injuries than those mentioned, 
namely: "Treatment of the right leg 1923, tonsilectomy 1927, influenza 
1928, and bronchitis 1928," and the plaintiff did not controvert that he 
had had some other illnesses and injuries. However, the plaintiff offered 
evidence, his own testimony principally, that he had made known to both 
the soliciting agent and to the medical examiner of the defendant, who 
filled out the application, all of the illnesses and illjuries that he had 
suffered, and had told such examiner that he had had trouble while in 
the army with a sprained ankle and afterwards had an attack of "sciatica 
nerve trouble," and had recently been to the Veterans' Bureau in Char- 
lotte and had i t  checked; that at  the time of the examination the ex- 
aminer had him to hop to the back of the office on his right foot and 
back on his left foot, and the examiner remarked: "I think that is all 
right"; that during the examination he was stripped and the fact that 
one of his legs was smaller than the other was apparent; and that he 
remembered very distinctly that the medical examiner, when the various 
illnesses and injuries the plaintiff had suffered were being related to him, 
said: "There ain't no need putting all that junk down, because it is 
immaterial." The defendant offered evidence, the testimony of the 
the medical examiner principally, that the plaintiff did not inform him 
of an? illnesses or injuries not written in the application, and did not 
tell him of any trouble he had had in the army or of any visit to the 
Veterans' Bureau, and that the plaintiff was not stripped for the exami- 
nation and was not required to hop across the office, and did not make 
known or exhibit the fact that one of his legs was smaller than the 
other; and that the medical examiner had no information as to the plain- 
tiff's past health record except that given to him by the plaintiff. This 
sharply conflicting evidence raised a clear issue of fact for the jury and 
the jury found for the plaintiff. 
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A similar issue of fact was presented under the fifth issue. The plain- 
tiff's evidence tended to prove that  he gave to the medicril examiner of 
the defendant the names of all other physicians than Dr. 11. J. Rose, who 
had treated him during the preceding five years, and that the medical 
examiner of the defendant failed to write such names in  the application. 
The defendant's evidence tended to show that  while other physicians had 
treated the plaintiff for other maladies i n  the preceding five years, no 
other physicians or maladies than those mentioned in the application 
and issues were given to its medical examiner by the plaintiff. The 
issue of fact raised by this conflicting evidence was likewise found for 
the plaintiff. 

The answers to the issues, when taken with the agreement in the 
record, constitute a verdict that, under the decisions of this Court, sup- 
port the judgment entered. 

I t  is a well settled principle in  this jurisdiction that an  insurance 
company cannot avoid liability on a policy issued by i t  by reason of any 
facts which were known to it a t  the time the policy was delivered, and 
that any knowledge of an  agent or representative, while acting in the 
scope of' the powers entrusted to him, will, in the absence of fraud or 
collusion between the insured and the agent or representative, be imputed 
to the company, though the policy contains a stipulation to the contrary. 
Follette v. Accident Asso., 110 N. C., 377; Fishblafe v. Fidelity Co., 140 
N. C., 589 ; Short  v. Life Insurance Co., 194 K. C., 649 ; laughinghouse 
v. Insurance Co., 200 N. C., 434; Colson v. Assurance Co., 207 X. C., 
581; Barnes v. Assurance Society, 204 N.  C., 800, and cases there cited. 

There is no suggestion in  this case that there was any collusion be- 
tween the insured and the medical examiner, or that the medical exam- 
iner mas not acting in  the scope of his employment in making the exam- 
ination and in writing the answers to the interrogatories contained in 
the application, since said examiner was introduced as a witness for the 
defendant and his testimony is its principal reliance. There is also 110 

evidence or suggestion in  the record of any collusion between the insured 
and the soliciting agent. The only evidence relative to the information 
possessed by the latter mas the testimony of the former. 'The soliciting 
agent was not called as a witness. 

What is said in Follette v. Accident Associczfion, supya, is applicable 
to this case and renders unnecessary any discussion by us of the questions 
relative to waiver and estoppel raised in the briefs. I n  that case Judge 
Avery writes: "It  is not material whether we say that  the conduct of 
the local agent amounts to a waiver or works an estoppel on the insurer, 
as the authorities are in  conflict upon the point. . . . Certain i t  is 
that in such cases the knowledge of the agent is imputed to the principal, 
and to deliver a policy with a full knowledge of facts upon which its 
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validity may be disputed, and then insist upon those facts as a ground 
of avoidance, is to attempt a fraud." 

We have examined the exceptive assignments of error which relate to 
the admission and exclusion of evidence and to  the charge of the court 
and find no reversible error. 

N o  error. 

F. L. CASE AND WIFE. MAGGIE CASE, v. FRANK FITZSIJIONS. 

(Filed 8 April, 1936.) 

Dower B a-Where deed of trust is  executed in substitution for purchase 
money lien without discharging original debt, dower does not attach. 

Uy agreement between the grantor and grantee, the debt secured by a 
duly executed purchase money deed of trust was divided, and two deeds 
of trust securing same were executed and substituted for the original 
purchase money deed of trust, which \\as canceled, the substitution of the 
two deeds of trust. constituting a first and second lien, for the original 
purchase money deed of trust being made for the convenience of the 
grantee in making payment. The wife of the grantee did not join in 
executing any of the deeds of trust. The trial court found, upon submis- 
sion of controversy, that the substituted deeds of trust constituted a con- 
tinuation of the original debt. Held: The wife of the grantee acquired no 
dower right in the land, the original debt for the purchase money not 
having been extinguished. N. C. Code, sees. 1003, 4101. 

APPEAL by defendant from Pless, J., a t  March Term, 1936, of 
HEXDERSOR. Affirmed. 

This is a controversy without action. N. C. Code, 1935 (Michie), 
see. 626. The agreed statement of facts is as follows: 

"1. That  on 7 September, 1935, the plaintiffs were the owners and in 
possession of the following described tract of land in said county, to wit : 
(describing same by metes and bounds). 

"2. Tha t  as  such owners the plaintiffs sold and conveyed, by proper 
deed, all said lands to one George B. Pettit,  which said deed is duly 
recorded in the office of the register of deeds for Henderson County; 
that upon delivery'of said deed said George B. Pett i t  paid par t  of the 
purchase price in cash, and simultaneously with the execution and deliv- 
ery of said deed, and to secure the balance of the purchase price, executed 
a deed of trust to McD. Ray, trustee, for the plaintiff F. L. Case, con- 
veying said property to said trustee, for the purpose of securing the said 
balanct of the purcliase price; that  said deed of trust was in all respects 
regular and constituted a first and valid lien, and was a purchase money 
dekd of trust against said property, said deed of trust being recorded ih 
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the office of the register of deeds for Henderson County, in Book , 
page , of the Records of Mortgages and Deeds of TI-ust. 

"3. That at  the time of the execution and delivery of said deed of 
trust the purchaser, George B. Pettit,  was married and living with his 
wife; that the said wife still lives and is residing with her said husband, 
but was not a party to said purchase money deed of trust. 

"4. That  on 7 September, 1926, after said purchase money deed of 
trust was recorded, and while the same was in full force and effect, and 
before any payment had been made thereon, the said George B. Pett i t  
requested of the plaintiff, F. L. Case, the then owner and holder of the 
notes securing said purchase money and deed of trust, to grant an exten- 
sion of the payments maturing under the terms of said purchase money 
deed of trust, and to divide the total sum so that i t  ~ ~ o u l d  mature on 
dates other than the maturity dates mentioned in  the purchase money 
deed of trust;  whereupon, the plaintiff F. L. Case caused to be properly 
canceled the said purchase money deed of trust, and simultaneously 
therewith the said George B. Pett i t  executed and delivered to the said 
F. L. Case one note in  the sum of $3,500, due 7 September, 1927, and 
to secure the payment thereof, executed and delivered at  said time a 
deed of trust to M. M. Redden, trustee, for F. L. Case, which, in  all 
respects, is regular and is duly recorded in Book 99, page 168, of the 
Henderson County Mortgage Records, and conveys the property afore- 
mentioned, for the purpose of securing said debt; that  it is recited in 
said deed of trust, 'This deed of trust is given to secure a part of the 
purchase price on the above described land, and is a first mortgage on 
same.' Tha t  said note and deed of trust represented a part  of the money 
owing for the purchase of said land as secured by the original deed of 
trust first above mentioned, and was a continuation of said debt. 

"5. That  the balance of the purchase money, as represented by the 
original deed of trust first above mentioned, was evidenced by the execu- 
tion and delivery on the part  of George B. Pettit, of one note, in the 
sum of $570.00, and one note, i n  the sum of $4,000, maturing 20 Febru- 
ary, 1927, and 7 September, 1927, respectively, which were executed and 
delivered simultaneously with the cancellation of the first deed of trust 
aforementioned and said notes were secured by the execution and deliv- 
ery on the part of George B. Pett i t  to M. 11. Redden, txs tee ,  for F. L. 
Case, a deed of trust, in proper form, conveying the property afore- 
mentioned, for the purpose of securing said debt as evidenced by said 
notes, and there is written in said deed of trust the follouing : 'This deed 
of trust is given to secure a part  of the purchase price and is a secoiltl 
lien on same.' Said deed of trust is duly recorded in  Book 99, page 167, 
of the Henderson County Mortgage Records; that  said notes and deed 
of tru4t represent that part of the original purchase money deed of trust 
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not secured by the deed of trust described in paragraph 4 above. That 
both said last deeds of trust were executed and delivered to M. M. 
Redden, trustee, for F. L. Case, to secure the obligation as evidenced by 
the original purchase money deed of trust, and was a continuation of 
the debt evidencing the purchase price of said land; that the wife of 
George B. Pettit did not join in either of said deeds of trust. 

"6 .  That the trustee, in accordance with the terms of sale provided in 
the last two deeds of trust aforementioned, on account of default in the 
payment thereof, advertised said lands and exposed the same to public 
sale, in strict compliance with the provisions of said deeds of trust; that 
plaintiff F. L. Case became the purchaser of said lands, and the trustee 
executed and delivered to said F. L. Case a deed conveying said lands to 
said F. L. Case, who is now the owner of an indefeasible, fee simple, 
unencumbered title to said lands, unless the wife of George B. Pettit, 
because of her failure to sign said deeds of trust, has an inchoate right 
of dower therein. 

" 7 .  That the plaintiffs and defendant entered into a contract, in writ- 
ing, by the terms of which the plaintiffs agreed to sell, and the defend- 
ant agreed to purchase, said property, for an agreed consideration, pro- 
vided the plaintiffs could deliver a good title to said property; that said 
plaintiffs being husband and wife at all times herein mentioned, have 
executed a deed in proper form, by the terms of which the property 
aforementioned is conveyed to the defendant, and the defendant is able, 
ready, and willing to comply with the terms of his agreement and pay 
the purchase price and accept deed therefor, but contends that, on 
account of the matters and things herein set forth the wife of George B. 
Pettit is the owner of an inchoate right of dower in said land, and for 
that reason has declined to accept said deed and pay said purchase price. 

"8. That the defendant contends that when the plaintiffs caused to be 
canceled the original purchase money deed of trust first above mentioned, 
the wife of George B. Pettit immediately became vested with a doner 
interest in said property, and that the execution and delivery of the last 
two deeds of trust above mentioned did not defeat said interest. 

"9. The plaintiffs contend that since the purchase money deed of trust 
first above mentioned was in all respects regular and proper, and the 
debt secured thereby nas  the balance of the purchase price, that the 
execution and del i~ery of the last two deeds of trust constituted simply 
a continuation of the debt and did not vest the wife of George B. Pettit 
with any interest in said property until the debt was paid, which has 
not been done, and that the deed offered by the plaintiffs to the defend- 
ant conveys said land in fee simple, free from any claim of dower on tho 
part of the wife of George B. Pettit. 
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"10. That plaintiffs have been at  all times since the sale of said lands 
to George B. Pettit, and are now, in  possession thereof; that said sale 
was consummated in the 'boom days' of Western North Carolina real 
estate; that the wife of George B. Pettit has never claimed any interest 
in said property, and her whereabouts at present are urknown. 

"Wherefore, the parties hereto respectfully pray the court: 
"That the differences between them be adjudged and dl2termined to the 

end that their rights may be declared. This 6 March, 1936. 
REDDEN & REDDEN, 
Attys. for Plaintiffs. 

L. B. I'RINCE, 
Atty. for Defendant." 

The judgment of the court below is as follows: "The above entitled 
cause coming on to be heard before his Honor, J. Will Pless, Jr., judge 
presiding, at  the aforesaid term of court, and being keard, and after 
consideration of the facts agreed upon, and after hearing the argument 
of counsel of plaintiffs and defendant, the court being of the opinion 
that upon the facts in this case the execution of the deeds of trust in 
question was a continuation of the original purchase money deed of trust 
securing the purchase price, and that to hold otherwicge would render 
the property unsalable by the owner, resulting in injusti1:e to him, there- 
upon holds that the wife of George B. Pettit has no dower interest or 
other claim in or to the property described in paragraph 1 of this contro- 
versy, and that the deed tendered by plaintiffs to the defendant is suffi- 
cient to convey an absolute title: I t  is therefore, on motion of Redden 
& Redden, attorneys for plaintiffs, ordered, adjudged, and decreed that 
the plaintiffs are declared the owners in fee simple of the lands described 
in this controvrsy, free from any claim of dower or otherwise on the 
part of the wife of George B. Pettit in said lands, and the defendant is 
ordered and directed to pay the purchase price agreed upon to the plain- 
tiffs upon further tender of a deed to said property, as iset forth in said 
controversy. I t  is further ordered that defendant pay the cost of this 
action as taxed by the clerk. This 6 March, 1936. J. Will Pless, Jr . ,  
Judge presiding.'' 

The only exception and assignment of error is to the judgment as 
signed. 

Redden & Redden for plaintiffs. 
L. B. Prince for defendant. 

CLARIZSON, J. The question involved in this controversy: When a 
purchase money deed of trust, in proper form, has been canceled at the 
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request of the maker and a substituted deed of trust given therefor 
between the same original parties and to secure the same debt so as to 
more conveniently suit the ability of the maker to pay the debt, does the 
substituted deed of trust lose its status as a purchase money lien, thereby 
vesting the maker's wife with an  inchoate right of dower in the prop- 
er ty?  We think not, under the facts and circumstances of this case. 

N. C. Code, 1935 (Michie), sec. 1003, is as follows: "The purchaser 
of real estate who does not pay the whole of the purchase money a t  the 
time when he takes a deed for title may make a mortgage or deed of 
trust for securing the payment of such purchase money, or such par t  
thereof as may remain unpaid, which shall be good and effectual against 
his wife as well as himself, without requiring her to join in the execution 
of such mortgage or deed of trust." 

Section 4101 is  as follows: "No alienation of the husband alone. with 
or without covenant of warranty, shall have any other or further effect 
than to pass his interest i n  such estate, subject to the dower right of his 
wife: Provided, that  a mortgage or trust deed by the husband to secure 
the purchase money, or any part  thereof, of land bought by him, shall, 
without the wife executing the deed, be effectual to pass the whole inter- 
est according to the provisions of the said deed." 

F rom the agreed statement of facts, the court below in the judgment 
found "That upon the facts in this case the execution of the deed of 
trust i n  question was a continuation of the original purchase money 
deed of trust securing the purchase price." 

I n  Grace ?;. Strickland, 188 K. C., 369 (372), speaking to the subject, 
i t  is said:  "In 8 C. J., p. 443, sec. 656, i t  is  said:  'Where a note is 
given merely in renewal of another note, and not in payment, the 
renewal does not extinguish the original debt nor in any way change 
the debt, except by postponing the time of payment.' Bank v. Bridgers, 
98 N.  C., 67. I f  the second note be given and accepted in payment of 
the debt, and not i n  renewal of the obligation, a different principle will 
apply. Wilkes v. Miller, 156 N. C., 428; Collins v. Davis, 132 N .  C., 
106; Smith v. Bynurn, 92 h'. C., 108." Kidder v. JfcIlhenny,  81 N.  C., 
123 (133) ; Terry  v.  Robbins, 128 X. C., 140; Dawson v. Thigpen, 137 
h'. C., 462 (470-1) ; Bank v.  Howard, 188 N .  C., 543 (547). The  case 
of Chemical Co. v. TYalston, 187 N. C., 817 (825), cited by defendant, 
me do not think is contrary to the position here taken. 

We think from the facts and circumstances of this case the wife of 
George B. Pet t i t  has no dower rights i n  the lands in controversy. 

Fo r  the reasons g i ~ e n ,  the judgment of the court below is 
Affirmed. 
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W. 0. CARTER ET AL. v. JESSE SMITH ET AL. 

(E'iled 8 April, 1936.) 

1. Part ies  A c-Where subject m a t t e r  is  i n  custody of t h e  court, t h e  court  
may allow person having a n  interest therein t o  intervene. 

Where final judgment adjudicating the rights of the parties has been 
rendered, but the subject matter of the action is still in ]:he custody of the 
court, the court has the discretionary power to allow a person having an 
interest in the subject matter of the action, but who was not made a party 
thereto, to intervene and assert his rights, since the intervener, not being 
a party to  the action, is not bound by the provisions of the judgment. 

2. Appeal and  E r r o r  J a- 
The determination of a motion that a party be allowed to intervene in 

an action, upon a proper showing, is  not reviewable, the motion being 
addressed to the discretion of the court. 

3. Descent and  Distribution B c-Representatives of brothers of mother of 
illegitimate child held not  entitled t o  inherit  f rom him. 

The provisions of ch. 256, Public Laws of 1935, do not affect the dis- 
tribution of a n  estate of a person dying prior to the enactment of the 
statute, the provision of the statute that i t  should apply to estates of such 
persons whose estates had not then been distributed being inoperative, 
and an illegitimate person dying prior to the enactment of the statute 
leaving only the brothers of his mother, or their legal representatives, him 
surviving, leaves no person him surviving entitled to inherit from him, and 
his property, both real and personal, vests immediately in the University 
of North Carolina under the Constitution and laws of this State. 

4. Consitutional Law E a- 
A statute enacted subsequent to intestate's death may not change the 

law of descent so as to divest property rights which had vested in  accord- 
ance with the law in effect a t  the time of the death of the intestate. 

APPEAL by  al l  parties, both plaintiffs and  defendants, except the  
University of N o r t h  Carolina, i ~ t e r v e n e r ,  f r o m  Rousseac,, J., a t  Septem- 
ber  T e r m ,  1935, of FORSYTH. Affirmed. 

T h i s  i s  a special proceeding, instituted before the clerk of t h e  Superior  
Cour t  of Forsy th  County, on  1 2  December, 1932, f o r  the  purpose of 
hav ing  determined by  the court  which of the plaintiffs and  defendants 
a r e  heirs  a t  l a w  and  next of kin of E d  L. Carter ,  deceailed, a n d  f o r  t h e  
part i t ion among h i s  heirs  a t  l aw of lands of which the  said E d  L. Car te r  
died seized and  possessed, and  f o r  the  distribution among h i s  next, of kin 
of the  personal property which was  owned 1)y the  said E d  L. Car te r  a t  
h i s  death. 

Af te r  pleadings h a d  been filed, to  w i t :  On 20 Februa:*y, 1933, on the  
facts  set out therein, a n  order was made  i n  the  proceeding by the clerk 
of the Superior  Court  that  the lands described i n  the petition be sold by 
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a commissioner appointed by the court for that  purpose; and pursuant 
to said order the said lands were sold by the commissioner and the pro- 
ceeds of the sales, to wi t :  The  sum of $7,291.40, are now in the office 
of the clerk of the Suprior Court of Forsyth County, awaiting final 
judgment in  the proceeding. I n  addition to this sum, there is  now in 
the hands of the defendant administrator of E d  L. Carter, deceased, 
subject to the orders of the court, the sum of $9,000, which constitutes 
the personal estate of E d  L. Carter, deceased. 

Pursuant to an  order of the clerk of the Superior Court of Forsyth 
County made on 20 February, 1933, the proceeding was transferred by 
said clerk to the civil issue docket of the Superior Court of Forsyth 
County for the tr ial  by a jury of the issues of fact raised by the plead- 
ings. S t  March Term, 1933, of said court, issues involving the conflict- 
ing contentions of the plaintiffs and defendants, as to which of the said 
parties to the proceeding are heirs a t  law and next of kin of E d  L. 
Carter, deceased, were submitted to and answered by the jury. Judg- 
ment n-as rendered a t  said March Term, 1933, of the court, in accordance 
with the verdict, determining that  certain of the plaintiffs and certain of 
the defendants are heirs a t  law and next of kin of E d  L. Carter, de- 
ceased, and as such are entitled to  share in the division of the proceeds 
of the sales of the lands owned by the said E d  L. Carter, a t  his death, 
and in the distribution of the personal property owned by the said 
E d  L. Carter a t  his  death. 

After the judgment in  this proceeding was rendered a t  March Term, 
1933, of the Superior Court of Forsyth County, and before the proceeds 
of the sales of the lands owned by E d  L. Carter a t  his death had been 
divided, or the personal property owned by the said E d  L. Carter, a t  
his death, had been distributed in accordance with said judgment, to wi t :  
On 29 April, 1933, the University of North Carolina filed a motion in 
writing in the proceeding, praying that it be allowed to intervene in 
the proceeding, for the purpose of setting up its claims, under the Con- 
stitution and laws of this State, to the property, both real and personal, 
owned by E d  L. Carter, a t  his death. This motion was heard and 
allowed by the court a t  its October Term, 1933. 

The  Unirersity of North Carolina thereupon intervened in the pro- 
ceeding and filed its petition. On  the facts alleged in  its petition, i t  
prayed that the judgment rendered a t  March Term, 1933, of the court 
be set aside and vacated, and that  it be adjudged by the court that  the 
University of North Carolina is the owner of all the property, real and 
personal, which was owned by E d  L. Carter a t  the date of his death, 
subject only to the payment of his debts, if any, and the costs and ex- 
penses incurred in  administering his estate. Answers to the petition 
mere duly filed by both plaintiffs and defendants, who prayed that  on 
the facts alleged in said answers the petition be dismissed. 
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The proceeding was heard on the petition of the University of Korth 
Carolina, as intervener, and the answers of the plaintiffs and defendants, 
a t  September Term, 1935, of the Superior Court of Forsyth County. 
At  this hearing a statement in writing of facts agreed by the parties was 
filed with the court. The  facts agreed by the parties are substantially 
as follows : 

1. E d  L. Carter died in Forsyth County, Xorth Caro'ina, intestate, on 
20 August, 1932. 

The plaintiff R. L. Hastings has been duly appointed and has duly 
qualified as administrator of E d  L. Carter, deceased. 

At his death the said E d  L. Carter  was seized in fee <tnd in possession 
of the lands described in  the petition. These lands ha.ie been sold pur- 
suant to an  order made in this proceeding by the clerk of the Superior 
Court of Forsyth County. The  proceeds of the sale of ssid lands, to wi t :  
The sum of $7,291.40, are now in the office of the clerk of the Superior 
Court of Forsyth County, and are subject to the final ,judgment in this 
proceeding. 

At his death the .said E d  L. Carter was the owner of considerable per- 
sonal property, which has been sold by his administrator. The proceeds of 
t h c  S P I P  of said personal property, together with the anixmt  of a deposit 
in the Wachovia Bank and Trust  Company of Winston-Salem, N. C., 
which has been paid to the said administrator, amount to the sum of 
$9,000. This sum is now held by the administrator of E d  L. Carter, 
deceased, and is subject to the final judgment in this proceeding. 

The deposit in the Wachoria Bank and Trust  Company, amounting 
to the sum of $2,835.07, was to the credit of "Ed Carter or Bettie 
Carter.'' Bettie Carter was the mother of E d  Carter. She died intes- 
tate before his death. N o  administrator has been appointed for Bettie 
Carter. The deposits were made during the joint lives of Bettie Carter 
and E d  Carter, and were made u p  by money earned by their joint labors. 

2. Ed L. Carter was the only child of Bettie Carter, who died in 
Forsyth County, North Carolina, intestate, about seven een years before 
his death. H e  was the illegitimate son of Bettie Carter. H e  never 
married. 

Beltie Carter, mother of E d  L. Carter, had two brothers, Williani 
Carter and F rank  Carter, both of whom died prior to her death. Each 
of the brothers of the said Bettie Carter left surviving him children or 
grandchildren. The  plaintiffs and the defendants are children or grand- 
children or descendants of William Carter or of F rank  Carter. Each of 
the defendants has been duly served with summons in this proceeding. 

This proceeding was instituted on 12 December, 1932. At March 
Term, 1933, of the Superior Court of Forsyth Countty, judgment was 
rendered in the proceeding that  certain named plaintiff'$ and defendants 
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are the heirs a t  law and next of kin of E d  L. Carter, deceased. The 
University of North Carolina was not a party to the proceeding at the 
time said judgment was rendered. After the said judgnlent v a s  ren- 
dered, the University of Xor th  Carolina, on its motion, was allowed to 
intervene in  the proceeding, and to file its petition praying that on the 
facts alleged therein, the judgment at March Term, 1933, of the Supe- 
rior Court of Forsyth County be set aside and vacated, and that it be 
adjudged by the court that  the University of North Carolina, under 
t l ~ e  ('on.titution and Inns of tllis Stattl, is the owner of all the property, 
real niitl per~onnl,  nhicli v a s  ovned by Ed. L. Carter a t  his death, subject 
only to the payment of his debts, ~f ally, and the costs and espensc.s 
incurred in administering his estate. 

011 thc~ fact, aprrecl, it  \\as ordered, considered, aud adjudged by the 
c curt that tliv LTlii~ ersity of S o r t h  ('arolilia is entitled to all the funds 
I I ~ W  in the hands of the administrator of E d  L. Carter, deceased, and to 
all the funds now in  the custody of the clerk of the Superior Court of 
Forsyth County, as proceeds of the sale of lands owned by thr. said 
E d  L. Carter a t  his  death. 

I t  was further ordered by the court ('that R. L. Hastings, adminis- 
trator as aforesaid, shall, immediately after paying the costs and ex- 
penses of administration and all debts and expenses of the estate of 
Ed L. Carter, deceased, pay the remainder of said funds to the Unirer- 
sity of North Carolina, and that  the clerk of the Superior Court of 
Forsyth County shall likewise pay to the University of North Carolina 
the funds held by him." 

A11 the parties to the proceeding, except the University of Sort11 
Carolina, excepted to the judgment and appealed to the Supreme Court 
of North Carolina, assigning errors in the judgment. 

Elledge CE Wel l s ,  Gold, Xcdnal1,y & Gold, and Hus t ings  & Booe for  
appellants.  

Parrisk  & Deal for Uniuel+sity of N o r t h  C a r o l i m .  

CONNOR, J. There was no error in the order made in this proceeding 
hy the judge of the Superior Court of Forsyth County at October Term, 
1933, of said court, allowing the University of Ror th  Carolina to inter- 
vene in  the proceeding in accordance with its motion made after the 
judgment had been rendered in  the proceeding a t  March Term, 1933, 
of said court. The intervener mas not a party to the proceeding a t  the 
time the judgment was rendered, and therefore was riot bound by its 
provisions. On the facts alleged in its motion, which was in writing, 
the interrener had an interest not only in the controversy which mas 
involved in the proceeding, but also in  its subject matter. The coritro- 
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versy between the plaintiff and defendants had been determined by the 
judgment, but the subject matter of the controversy was in the custody 
of the court, or subject to its control, a t  the time the motion was made. 
Whether or not, on these facts, the University of North Carolina should 
be allowed to intervene in  the proceeding in  accordance with its motion 
was a matter resting in the sound discretion of the court, and its order 
allowing the motion is for that reason not subject to review by this 
Court. Bank v. Lewzi, 203 N. C., 644, 166 S. E., 800. We think, how- 
ever, that  i n  the instant case the court properly exercised its discretion 
when i t  allowed the University of North Carolina to intervene in the 
proceeding, and to assert therein its claim, under the Oonstitution and 
laws of this State, to the property, real and personal, which was owned 
by E d  L. Carter at  his death. 

At his death on 20 August, 1932, E d  L. Carter left surviving him no 
person who was entitled to his property, real or personal, as his heir at  
lam or as his next of kin. H e  died intestate. H e  had never married. 
H e  was the only child of Bettie Carter, who had predezeased him. H e  
was her illegitimate son. Under the Constitution and laws of this State, 
in force at  the death of E d  L. Carter, his property, both real and per- 
sonal: subject only to the claims of his creditors, if any, vested imme- 
diately in the University of North Carolina (see In  re Areal, 182 S. C., 
405, 109 S. E., 70), and could not be divested by a statute enacted by 
the General Assembly subsequent to his death. Chapter 236, Public 
Laws of North Carolina, 1935, which was ratified on 29 April, 1935, is 
not applicable to the instant case, notwithstanding t:ie provisions of 
section 3 of the statute. 

There is no error in the judgment of which the plamtiffs or the de- 
fendants can complain. On the facts agreed, neither the plaintiffs nor 
the defendants have any right, title, or interest in the property, real or 
personal, which was owned by E d  L. Carter at his death. The judgment 
must be and is 

Affirmed. 

RUTHERFORD COLLEGE, INCORPORATED, v. T. D. PAYSE. 

(Filed 8 April, 1936.) 

1. Courts A f-Matter determined by order of one Superior Court judge 
may not be presented for decision to another Supericw Court judge. 

The findings of fact and order of the clerk refusing a motion to remove 
the cause to another county, on the ground of the residence of the parties, 
were approved and affirmed on appeal by the judge of the Superior Court 
at term. Upon trial of the cause at  a subsequent term movant excepted 
to  the  refusal of the trial court to remove the cause. Held: Movant's 
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rights \yere determined by the confirmation of the clerk's order, and his 
exception to the trial court's refusal to order the cause removed cannot 
be sustained, since no appeal will lie from a determinative order of one 
judge of the Superior Court to another. 

2. Bills and  Notes H &Where evidence is conflicting on defense relied 
o n  by maker, nonsuit is  properly denied. 

Defendant admitted esecuting the note sued on, which was introduced 
in evidence by plaintiff, but defendant alleged certain matters in defense. 
The eridence was conflicting upon the defense relied on by defendant. 
H c l d :  Defendant's motion to nonsuit was properly denied, the burden 
being upon defendant to prove the defense, and plaintiff's evidence being 
sufiicierit to take the case to the jury. 

3. Bills and Notes H c-Answer held to allege defense t o  recovery on  
note, and  evidence thereon should have been submitted to jury. 

The note in suit stipulated that the consideration therefor was to pro- 
vide, n i th  other contributors, an endowment fund for the denominational 
educr.tional institution named a s  payee. In  an action on the note, defend- 
ant maker admitted its execution, but alleged and offered evidence to the 
efYcct that the institution named a s  payee was insolvent and was in 
prowss of liquidation, and that its assets had been assigned to another 
educational institution controlled by the same religious organization, and 
that the purpose of establishing an endowment fund for the institution 
named as payee could not be accomplished. Held: Although there was 
suWcient consideration for the note a t  the time of its execution, the 
matters alleged. if existing a t  the time of institution of action, consti- 
tuted a defense, and the collflicting evidence upon the defense should have 
been submitted to the jury. 

APPEAL by defendant f r o m  Warlick, J., a t  J a n u a r y  Term,  1936, of 
CATAWBA. N e w  tr ia l .  

T h i s  is  a n  action to recover on a note which i s  i n  words and  figures 
a s  follows : 

"RUTHERFORD COLLEGE, N. C., 
October 26, 1927. 

"F i re  years a f te r  date, f o r  value received, I promise to  pay  to the  
order  of Ruther ford  College ( Incorpora ted)  t h e  s u m  of three hundred 
dollars, with interest f r o m  date  a t  the  ra te  of 6 per  cent, payable 
annual ly.  

"The consideration of the  foregoing obligation is  together with other 
subscribers and contributors mutua l ly  t o  provide, create, and  establish 
a n  endowment f u n d  for  the  said Ruther ford  College, a n  institution dedi- 
cated to Chris t ian Educat ion,  said f u n d  and  endowment to  be held by 
the said Ruther ford  College and  used i n  the  cause of Chris t ian Educa-  
t ion ;  and  i t  is provided t h a t  i n  the  event of m y  death before the matur i ty  
of this bond and obligation, t h a t  the  total  sum herein pledged, both pr in-  
cipal and interest, shall become a t  once due and  payable. 

T. D. PAYNE (Seal)." 
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I t  is alleged in  the complaint and admitted in the answer that the 
interest accrued on said note from its date to 26 October, 1932, has been 
paid by the defendant. 

I n  his answer the defendant admits the execution of the note sued on. 
He  does not allege that he has paid the said note, or any part of its 
principal. 

I n  defense of plaintiff's recovery on the note descr.bed in the com- 
plaint, the defendant alleges in his answer, among other things: 
('(c*) That on account of the mismanagement of Rutherford College 

by its trustees, it became insolvent, and has been unable to run as an 
institution of learning; and that the defendant is inforrned and believes, 
and so alleges, that the trustees of Rutherford College and others con- 
nected with its operation, including G. F. Ivey, who now claims to be 
treasurer of Rutherford College, used the assets of said institution, 
including money that had been contributed to its endowment fund, for 
the purpose of paying debts which they themselves created, and for 
which they are personally responsible. 

"(d) That on account of the mismanagement of Rutherford College 
by its trustees and those in charge of it, the institution has been utterly 
discontinued as an institution of learning, and the corporation is now in 
process of liquidation and dissolution. 

"(e) That on account of the mismanagement of Rubherford College, 
as hereinbefore alleged, the very purpose for which this defendant prom- 
ised to contribute has been destroyed, and it is not now and never can 
be again an institution of learning, and there is not now and never can 
be again any endowment fund created for the said Rutherford College. 

"(f)  That the purpose of the plaintiff in this actim instituted by 
G. F. Ivey, who claims to be treasurer of Rutherford College, is to at- 
tempt to collect money on the note or obligation which this defendant 
executed for the purpose hereinbefore alleged, and to use such proceeds 
as may be collected on said note for the payment of debt13 and obligations 
of said institution which were made and contracted without any author- 
ity from this defendant, but on which indebtedness, as this defendant is 
informed and believes, and so alleges, the said G. F. Ivey and others 
are liable as endorsers or otherwise, and not for the purpose of creating 
an endowment fund for Rutherford College. 

( ' ( g )  That this defendant is informed and believes, and so alleges, that 
the said G. F. Ivey, claiming to be treasurer of Rutherf ord College, has 
no authority nor direction given by any one to institute suit against 
the defendant for any cause whatsoever, and particularly has been given 
no power or authority to represent Rutherford College in bringing this 
action against this defendant. 
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"(h)  That  the defendant is  informed and believes that  by action of 
the Western North Carolina Conference of the Methodist Episcopal 
Church, South, which Conference was the owner and operator of Ruther- 
ford College, while it was in existence, had preriously to the filing of this 
action by the plaintiff transferred and assigned all of the assets of 
Rutherford College to Brevard College, Incorporated; and that  Brevard 
College, Incorporated, is an educational institution, owned and operated 
by the Western Korth Carolina Conference of the Methodist Episcopal 
Church, South, and that  the plaintiff has no right to bring an action 
against this defendant, nor against any other person, for or on behalf 
of Rutherford College, Incorporated, inasmuch as Rutherford College, 
Incorporated, does not now own any assets or choses in action, and there- 
fore cannot become a proper party to any suit on any obligations which 
h a ~ e  been assigned by the Western North Carolina Conference of the 
Methodist Episcopal Church, South, to Brevard College, Incorporated." 

At  the trial, after offering in evidence the note described in  the com- 
plaint, together with the defendant's admission in his answer that he 
executed the note as alleged in  the complaint, the plaintiff rested. 

The elidence offered by the defendant tended to support the allega- 
tions in  his a n m e r  to the effect that  Rutherford College has been dis- 
continued as a n  institution under the control of the Western North 
Carolina Conference of the Xethodist Episcopal Church, South, dedi- 
cated to the cause of Christian education, and that  the plaintiff corpora- 
tion is now in process of liquidation because of its insolvency, for the 
purpose of its ultimate dissolution. 

As a witness in  his own behalf, the defendant testified as follows: 
"I am a member of the Methodist Church. I signed the note de- 

scribed in the complaint. A t  the time I signed the note, i t  was my 
understanding that  Rutherford College was owned and operated by the 
Western North Carolina Conference of the Methodist Episcopal Church, 
South, as a Methodist school. After I signed the note, I paid the inter- 
est a number of times-until 26 October, 1932. Rutherford College is 
not operated now as a Methodist School, as  i t  was when I signed the 
note. I signed the note for the purpose of making a contribution to the 
endowment fund of Rutherford College. I was raised in Hickory, N. C. 
Although I did not attend Rutherford College, as a student, I felt very 
kindly to the college. When I was solicited to make a contribution to 
its endowment fund, it was a Methodist School, dedicated to the cause 
of Christian education. When I learned that  the college had been dis- 
continued as a Methodist school, I stopped paying interest on the note, 
and have since refused to pay the principal. Rutherford College is  no 
longer a Methodist school, and cannot now use an  endowment fund to 
promote the cause of Christian education under the control of the 
Methodist church." 
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The only issue submitted to the jury was as follows : 
"What amount, if any, is the plaintiff entitled to recover of the 

defendant ?" 
The court instructed the jury as follows: 
"If you find the facts to be as the evidence tends to show, and by its 

greater weight, you will answer the issue, $349.50, with interest at 6 per 
cent from 26 July, 1935. I am giving you this as a peremptory instruc- 
tion; you may simply signify your answer to the issue by holding up 
your right hands." 

The defendant excepted to the instruction of the court to the jury. 
The jury answered the issue in accordance with the instl.uction. 

From judgment that plaintiff recover of the defendant the sum of 
$349.50, with interest on said sum from 26 July, 1935, and the costs of 
the action, the defendant appealed to the Supreme C'ourt, assigning 
errors in the trial. 

Thos. P .  Pruitt for plaintiff. 
Jake F. Newell f o r  defendant. 

CONNOR, J. Defendant's assignments of error based o,i his exceptions 
to the refusal of the trial judge to order the removal of this action from 
Catawba County, where it was begun, to Mecklenburg County, where 
the defendant resides, and also to his refusal to allow defendant's 
motion, at the close of all the evidence, for judgment as of nonsuit, 
manifestly cannot be sustained. 

The motion for the removal of the action on the ground that the 
principal office of the plaintiff corporation is not in Catawba County 
was first made before the clerk of the Superior Court of Catawba 
County. The clerk's findings of fact, and his order denying the motion, 
on defendant's appeal, were approved and affirmed by the judge of the 
Superior Court at November Term, 1935. This was conclusive of de- 
fendant's right to a removal of the action for trial on the facts alleged 
by him. See Broadhurst v. Drainage Comrs., 195 N.  C., 439, 142 S. E., 
477. I n  that case it is said: "It is well settled by numerous decisions 
of this Court that no appeal lies from an order of one judge of the 
Superior Court to another. I t  has been held that this principle does 
not apply where the order is merely interlocutory, and not determinative 
of the rights of the parties. Bland v. Faulkner, 194 3.. C., 427, 139 
S. E., 835. When, however, the order is final with respect to the matter 
involved, as in  this case, the principle must be given full force, for 
otherwise we could not have an orderly administration of the law by the 
courts. Dockery v. Fairbanks-Morse Co., 172 N.  C., 529, 90 S. E., 501 ; 
Cobb v. Rhea, 137 N. C., 295, 49 S. E., 161; Cowles 1) .  Cowles, 121 
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N. C., 276, 28 S. E., 476; Henry v. Hilliard, 120 N.  C., 419, 27 S. E., 
130; Alexander v. Alexander, 120 N. C., 472, 27 S. E., 171; May v. 
Lumber CO., 119 N. C., 96, 25 S. E., 721." 

The admission by the defendant in his answer that he executed the 
note described in the complaint, was offered in evidence by the plaintiff. 
This was sufficient to take the case to the jury. The burden was on the 
defendant to sustain by evidence the defense on which he relies in this 
action. The defendant offered evidence which tended to support the 
allegations of his answer. This evidence, however, was contradicted by 
evidence offered by the plaintiff. For this reason, there was no error in 
the refusal of the court to allow defendant's motion, at the close of all 
the evidence, for judgment as of nonsuit. 

There was error, however, in the peremptory instruction of the court 
to the jury. This instruction can be upheld only upon the contention 
that the facts alleged in the answer and shown by evidence offered by the 
defendant at the trial are not sufficient to constitute a defense to plain- 
tiff's recovery in this action. This contention cannot be sustained. 

There was sufficient consideration for the note sued on in this action 
when it was signed and delivered by the defendant to the plaintiff. See 
James v. Dry Cleaning Co., 208 N .  C., 412, 181 S. E., 341; Roz~sseau 
v. Call, 169 N. C., 113, 55 S. E., 414; University v. Borden, 132 N .  C., 
476, 44 S. E., 47. 

The jury should have been instructed by the court that if they found 
from the evidence, the burden being upon the defendant, that at  the 
commencement of this action the plaintiff was insolvent, and was in 
process of liquidation for the purpose of its ultimate dissolution, that 
Rutherford College had been discontinued as a school owned and oper- 
ated by the Western North Carolina Conference of the Methodist Epis- 
copal Church, South, for the promotion of Christian education, and that 
the plaintiff, by reason of its insolvency and of the discontinuance of 
Rutherford College as a school owned and operated by the Western 
North Carolina Conference of the Methodist Episcopal Church, South, 
for the promotion of Christian education, is now unable to hold and use 
an endowment fund for the promotion of Christian education, they 
should answer the issue, "Nothing." 

For the error in the instruction of the court to the jury, the defendant 
is entitled to a new trial. I t  is so ordered. 

New trial. 
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T. 11. STANBACK, ADMIXISTRATOR OF THE ESTATE OF T. C. INGRAM, DE- 
cis as^^, v. A S S I E  HATWOOD, WIDOW OF W. F. HAYWOOD, C. T. HAY- 
WOOD AXD HIS WIFE, MYRTLE HAYWOOD, D. C. HAYWOOD A N D  HIS 
WIFE. ADKA HATWOOD, ET AL. 

(Filed S April, 1936.) 

Trial F a-Sew tr ia l  mill be awarded where issues submitted by court a r e  
insufficient t o  present all  mater ial  questions raised 'thy pleadings. 

In  this action to foreclose a mortgage, and recover any deficiency after 
snlc, defendants alleged that contemporaneously jvith the execution of the 
uotes nnd mortgage. the mortgagee agreed with defendants by parol not 
to foreclose the mortgage, but to accept a reconveyance of the land and 
cancel the notes if defendants were unable to pay same. Issues as  to 
the execution of the notes and mortgage, the esistence of the parol agree- 
ment, and indebtedness, were submitted to the jury, Held:  A new trial 
must be awarded on plaintiff's exceptions to the issues and to the judg- 
ment rendered thereon, since the issues submitted are insufficient to sup- 
port the judgment, in that the issues did not require defendants to prove, 
or afforded plaintiff opportunity to disprove, that defendants were unable 
to pay the balance due on the notes, which, under the pleadings and evi- 
dence, was a condition precedent to defendants' right lo  have the notes 
canceled upon a reconveyance of the land, C. S., 584. 

S ~ a c ~ ,  C. J., and CLARKSOS, J., concur. 

APPEAL by  t h e  plaintiff f r o m  Clement ,  J., a t  September Term,  1935, 
of MOKTGOMERY. N e w  trial.  

Arrr~strong d2 Armstrong  for plaintiff ,  appellant.  
R. T .  Poole, M. C. Lisk, Lee Smith, and R. L. Smith d? Sons for 

defendants,  appellees. 

SCHENCII, J. T h i s  was a sui t  to  foreclose a mortgage for  $16,000, 
given to the  plaintiff's intestate  by  t h e  defendants  t o  secure eight notes 
f o r  $2,000 each, f o u r  of which have  been paid, and  to cxollect a n y  defi- 
ciency a f te r  appl icat ion t o  t h e  debt  of the  amount  received f r o m  t h e  
foreclosure sale. 

T h e  defendants  i n  their  answer admit ted t h e  execution of the notes 
a n d  mortgage referred to i n  plaintiff's complaint,  and  i n  their  fu r ther  
defense alleged t h a t  contemporaneously wi th  t h e  execution of said notes 
and mortgzge a parol  agreement was entered into between them and the  
plaintiff's intestate  to  the effect t h a t  i n  t h e  event t h e  defendants were 
unable t o  p a y  the balance due on said notes, said i n t e ~ t a t e  would not 
foreclose said mortgage, but  would accept i n  fu l l  satisfaction of any  
such balance due a reconveyance to h i m  of the  land described i n  the 
mortgage securing the  notes, which were given for  the  pbrchase pr ice of 
said land. 
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The court submitted the following issues : 
"1. Did the defendants execute the notes and mortgage set out in the 

complaint ? 
"2. Did T.  C. Ingram, thc original plaintiff, agree a t  the time of the 

consummation of the trade with the defendants that  he would, in the 
erent defendants were unable to pay the notes given for said land, 
accept the land in payment of said notes, as a l l~ged  in the answer? 

"3. What amount, if any, are the defendants indebted to the plain- 
tiff ?" 

T o  the submission of the foregoing issues the plaintiff reserred ex- 
ception. 

The  jury answered the first issue "Yes," the second issue "Yes," and 
the third issue, "None, except the land," whereupon the court rntered 
judgment to the effect that  the heirs a t  law of the plaintiff's intestate 
were the owners and entitled to the possession of the land described in 
the complaint, and directing the defendants to  make conreyancc accord- 
ingly, and that  the defendants were entitled to hare  the notes secured 
by the mortgage canceled and directing the plaintiff to surrender the 
same. T o  the signing of this judgment the plaintiff reserred exception. 

The exception to the issues submitted should h a r e  been sustained for 
the reason that, under the issues submitted, no requirement was made of 
the defendants to prove, and no opportunity afforded the plaintiff to  dis- 
prove, that  the defendants m7ere unable to pay the balance due on the 
notes. This was a vital issue betvieen the defendants and the plaintiff, 
concerning which there were no admissions in  the pleadings or record. 

'(Section 393 of The Code (C. S., 584) is mandatory, and binding 
equally upon the court and counsel, and it is  the duty of the trial judge, 
either of his own motion or a t  the suggestion of counsel, to submit such 
issues as are necessary to settle the material controversies arising on the 
pleadings. I n  the absence of such issues, or equivalent admissions of 
record sufficient to reasonably justify a judgment rendered thereon, this 
Court \\-ill order a new trial." 1 Syllabus of T u c k e r  v. Satterthzcaite,  
120 N. C., 118. 

"It  is within the sound discretion of the tr ial  judge to determine what 
issues shall be submitted, and to frame them subject to the restrictions, 
first, that  only issues of fact raised by the pleadings are submitted; 
secondly, that  the verdict constitutes a sufficient basis for a judgment; 
and thirdly, that  i t  does not appear that  a party was debarred for want 
of an  additional issue or issues of the opportunity to present to the jury 
some riew of the law arising out of the eridence." Redmond 21. Chand- 
ley, 119 N. C., 575. See, also, Bank v. B r o o m  Co., 188 N .  C., 505. 

The exception to the judgment should have been sustained, since the 
verdict, in the absence of any finding by the jury that  the defendauts 
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were unable to pay the balance due on the notes, was not sufficient to 
support the judgment. 

"The insufficiency of the verdict, 'the facts found,' to support the 
judgment is a defect upon the face of the record proper which is pre- 
sented for review, since the appeal is of itself an exception to the judg- 
ment. The omission of a vital issue is not cured by the charge of the 
court, for there is no finding by the jury." Sfrauss v. IYilmington, 129 
N. C., 99. 

The issues submitted to the jury were insufficient to support the judg- 
ment for the reason that they were only partially determinative of the 
controversy between the parties. The essential fact of the defendants' 
inability to pay the balance due on the notes is still undetermined. 
For this reason a new trial must be awarded. Chapman-Hunt Company 
v. Boa& of Education, 198 K. C., 111, and cases there cited. 

I f  it should be thought that the allegations of the further answer are 
not sufficient to make the inability of the defendants to pay the balance 
due on the notes a condition precedent to their right to recover the land 
and have the notes canceled, and for that reason an issue as to such 
inability did not arise on the pleadings, it would seem chat the further 
answer would be subject to dismissal, since all of the evidence relative 
to the alleged contemporaneous oral agreement tended to show that such 
inability was an essential condition of such agreement. Any doubt as 
to the sufficiency of the allegations of the further answer., relative to the 
inability of the defendants to pay any balance due on the notes, may be 
removed by appropriate amendment. 

The view we take of the two exceptions discussed renders it unneces- 
sary for us to consider the other exceptions in the record. 

New trial. 

STACY, C. J., concurs on the ground the contemporaneous oral agree- 
ment, as alleged in the answer, runs counter to the terms of the written 
instruments (Coral Gables v. Ayres, 208 N .  C.,  426, 181 S. E., 263), 
and, further, the evidence offered in support of said alleged contempo- 
raneous oral agreement is not sufficient to carry the iswe to the jury. 
Broum v. Kinsey, 81 N. C., 245. 

CLARKSON, J., concurs on the ground that the evidence was admissible 
to show an agreed mode of payment and discharge other ihan specified in 
the bond, and the evidence was sufficient to be submitted to the jury. 

I n  Evans v. Freeman, 142 N.  C., 61 (62-3)) the evidence was that, 
"It was a part of the agreement at  the time the note was given that it 
should be paid out of the proceeds of the sale of the stcck-feeder." At 
p. 64, Walker, J., says: "But this rule applies only when the entire 
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contract has  been reduced to writing, for if merely a part  has been 
written, and the other part has been left in parol, it  is competent to 
establish the latter part  by oral evidence, provided it does not conflict 
with what has been written." 

I n  Bank r .  Winslow, 193 N .  C., 470 (Brogden, J.), the note was to 
be paid from the sale of peanuts. I n  Justice v. Coxe, 198 N. C., 263 
(266), (Connor, J.) : "The contract, which defendant alleged in his 
answer was entered into by and between him and the plaintiff contempo- 
raneously with the execution of the notes, was, in effect, that defendant 
should be discharged of liability upon his conveyance of the land to 
George W. Knight, Edward Higgins, and Samuel Puleston, and upon 
their assumption of the notes." Stockfon v. Lenoir CO., 201 N .  C., 88;  
Stack v.  Stack, 203 N. C., 498. Wilson v. Allsbrook, 203 N.  C., 498 
(Stacy,  C. J.), the note "was to be paid from rents collected by the 
defendant." I n  K6ndler v. Trust Co., 204 N. C., 198 (201), citing 
numerous authorities, A d a m ,  J., says: "In proper cases it may be 
shown by parol evidence that  a n  obligation was to  be assumed only upon 
a certain contingency, or that  payment should be made out of a particu- 
lar  fund or otherwise discharged in a certain way, or that  specified 
credits should be allowed." 

I n  Trust Co. v. Wilder, 206 N .  C., 124 (125), we find: "Liberally 
construed, the defendants allege that  they executed the notes as trustees 
for the plaintiff, receiving no consideration, and with the agreement 
that  the notes were to be paid out of the proceeds of the sale of land. 
These allegations invoke the principles applied in Evans v. Freeman, 
supra, et al." Galloway v. Thrash, 207 N. C., 165; Bank v. Rosenstein, 
207 N .  C., 529. 

MRS. JOHN S. E. YOUNG EX AL. V. GURNEY P. HOOD, COMMISSIONER, ET AL. 

(J?iled 8 April, 1936.) 

1. Banks and Banking H -Estate held not entitled to vacate stock 
assessment for failure of successive trustees to sell the stock. 

Testator created a trust estate, part of which consisted of bank stock, 
which testator provided should not be sold without the consent of the 
majority of certain of the income beneficiaries of the estate and the con- 
sent of the president of the bank during his lifetime, and suggested the 
stock should not be sold unless the further holding of the stock would be 
detrimental to the best interests of the trust estate in the opinion of the 
trustee, testator being interested in the estate's retaining the stock hecause 
of long business association and for the interest of his son, who was an 
oflicer of the bank. The number of shares of bank stock held by the 
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estate was increased by a stock dividend and by the trustee's exercise of 
st~rcli subscription rights. After the death of the president of the bank 
the bank was merged with other banks and the trustee exchanged the 
bank stock for stock in the new bank. Thereafter, the new bank took 
over the management of the trust estate upon its merger with the trustee 
bank. The new bank became insolvent and a stock assessment was levied 
against the estate. I t  did not appear that the successive trustees were 
of the opinion that the further holding of the bank stock would be detri- 
mental to the estate, or that the requisite consent to the sale of the stock 
could have been obtained a t  any time. Held: The estate was not entitled 
to vacate the stock assessment on the ground that the original trustee 
acted in bad faith in exercising the stock subscription right and in es-  
changing the stock for stock of the new bank, or on the ground that the 
new bank, upon becoming trustee, should have sold the stock. 

2. Trusts  E d-Restrictions placed upon sale of assets b:y t rustor  should 
be considered in passing upon trustee's management of estate. 

In an action to recover for alleged mismanagement of the trust estate by 
the trustee in failing to sell certain assets for reinvestment, the trustor's 
expressed desire that such assets should not be sold, and his imposition 
of restrictions upon their sale without the consent of certain interested 
persons, and whether the requisite consent could have been obtained, and 
the good faith of the trustee in retaining the assets, are all germane and 
properly to be considered, and the exclusion of evidence relating thereto 
is erroneous. 

3. Banks and  Banking H e- 
An estate may not claim a preference against the assets of an insolvent 

banlr for alleged mismanagement of the estate by the bank while acting 
ns trustee, resulting in loss to the estate. 

4. Appeal and  E r r o r  J c- 
An exception to a finding of fact by the court must be sustained when 

thr~ record does not support such finding. 

A \ ~ ~ ~ ~ ~  by defendants f rom C o w p e r ,  Spec ia l  J u d g e ,  at  April Term,  
1935, of WAKE. 

Civil actions t o  restrain execution of stock assessment levy, to recover 
of trustee f o r  faithless management  of t rus t  estate, a n d  to establish pref- 
erence or  pr ior i ty  of c laim to funds  i n  hands  of l iquidat ing agent of 
insolvent bank. 

T h e  cases were consolidated f o r  t r i a l  and  heard, without  the interven- 
tion of a jury, upon  uncontroverted facts  o r  those found  by  t h e  court. 

I n  t h e  first case, f o r  brevity, called the  "Young Case," the  plaintiffs, 
who a r e  grandchi ldren of A. B. Andrews, Sr., deceased, seek to restrain 
execution of judgment  f o r  stock assessment against  the t rus t  estate of 
their  g randfa ther  i n  the sum of $160,000, to  require  a n  accounting, and 
t o  secure t h e  appointment  of a competent trustee t o  mar.age said estate. 

I n  the  second action, f o r  short called the  "Cheshire Case," the newly 
appointed trustee seeks to repudiate  the  holding and  purchase of stock 
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in the Nor th  Carolina Bank and Trust  Company by the former trustee, 
to recover for the faithlessness of the said trustee or trustees, and to 
establish a preference or prior claim upon the assets i n  the hands of the 
liquidating agent of the North Carolina Bank and Trust  Company. 

On  1 7  April, 1915, A. B. Andrews, Sr., died a resident of Wake 
County, leaving a last will and testament by the terms of which he 
created a trust estate for the benefit of his children and grandchildren, 
and appointed the Raleigh Savings Bank and Trust  Company trustee of 
his estate. 

I t em Three of the will empowers the trustee to change investments in 
the trust estate by sale and purchase, provided i t  first obtain the consent, 
i n  writing, of a majority of testator's children living and having issue, 
but that  i n  case of the sale of the 800 shares of stock in the Citizens Na- 
tional Bank, held by the testator a t  the time of his death, the consent of 
Joseph G. Brown, president of the bank, shall also be secured in addi- 
tion to the consent of a majority of the children living and having issue. 

This  item concludes as follows : 
"Having been one of the organizers of said Citizens National Bank of 

Raleigh, N. C., and having been a director i n  that  institution erer  since 
its organization, over forty years ago, and being anxious to hold my 
stock in  said bank for the benefit of my family, and especially of my 
grandchildren, I suggest t h a t  said trustee do no t  sell a n y  of said bank 
stock unless the further holding of said stock would, in the opinion of 
said trustee, be detrimental to the best interests of said trust estate, and 
i t  would be gratifying to me for Mr. Joseph G. Brown to remain presi- 
dent of said bank as long as he lives and for the trustee holding said 
stock in trust to vote for him as such president; and in  case of his death 
i t  would be pleasing to me for the said bank to make my son, Graham H. 
A n d r e w  (who is now in said bank and expects to  make i t  his life work), 
president or  some other prominent officer of said bank; but these state- 
ments as to the lioldirig and sale of said stcck and as to  officers of said 
bank are mere expressions of my personal preferences and are not to be 
taken as obligatory or as binding or enforceable in a court of law." 

I tem Twelve of the will provides that  in the event of the death of any 
person n-hose consent is  required to effect any change or sale of invest- 
ments, the will shall be construed as though such consent were not re- 
quired. Joseph G. Brown died in January ,  1927. 

The income from the trust estate was to be paid to the trustor's chil- 
dren so long as they should live, and the corpus of the estate was then 
payable to their children (grandchildren of trustor) per stirpes.  

The holding of stock in the Citizens National Rank, which anlount~tl  
to 1300 share. at the time of trustor's death, was increased to 2,000 shares 
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in  1927, (1)  by reason of a stock dividend of 400 shares, and (2) by the 
exercise of stock subscription rights, amounting to 800 shares. 

I n  1929 the Citizens National Bank of Raleigh combined with other 
banks of the State to form the North Carolina Bank and Trust Com- 
pany, and the trustee exchanged the 2,000 shares of Citizens Xational 
Bank Stock, which it then held, for 16,000 shares (par value $10.00) 
of the stock of the North Carolina Bank and Trust Company. 

This bank stock was held by the Raleigh Savings Bank and Trust 
Company, as trustee, until 1932, when i t  was merged with the Yorth 
Carolina Bank and Trust Company, and thereafter the North Carolina 
Bank and Trust Company took over the management of the trust estate 
under authority of chapter 207, Public Laws 1931, and continued to act 
as such trustee, paying the income to the income beneficiaries, until its 
insolvency in March, 1933. 

A stock assessment was levied against the bank stock, held for the 
benefit of the trust estate, which the plaintiffs in the "Young Case" seelr 
to restrain and vacate. 

The court found that the former trustee, or trustees, "did not exercise 
a sound discretion and act in good faith and to the best interest of the 
trust estate in the attempted purchase of the 800 shares of stock of the 
Citizens National Bank with trust assets in August, 1027, nor in the 
exchange of the stock of the Citizens National Bank for the stock of 
the North Carolina Bank and Trust Company in October, 1929, nor in 
the retention of the stock of the Citizens National Bank after August, 
1927, nor in  the retention of the stock of the North Carolina Bank and 
Trust Company after October, 1929." Exception No. 119. 

Judgment was entered, and preferential claim decret?d, against the 
assets in the hands of the defendants in the sum of $:284,616.3'7, less 
dividends previously paid on said bank stock, agreeably to the prayer in 
the "Cheshire Case"; and the stock assessment levy was declared null 
and void as asked in the "Young Case." 

The defendants appeal, assigning errors. 

Paul F .  Smith, James S.  Mamniltg, and Nurray Allex. for plaintiffs. 
Kenneth C .  Royal1 and Brooks, JfcLendon &? HoGerness for de- 

f endants. 

STACY, C. J. A reversal of the present judgment was adumbrated or 
foreshadowed by the decisions in Hood, Comr., v. Trust Co. and Brand, 
amte, 367, and Parker v. Hood, Comr., ante, 494. 

The Brand case, supra, is a direct authority against the position taken 
in the "Young Case," and the decision in  Parker v. Hood, Comr., supra, 
is contrary to the preferential part of the judgment rc?ndered in the 
"Cheshire Case." 
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I t  should be observed that here the trustor himself placed several 
restrictions upon the trustee. Investments were not to be changed with- 
out the written consent of certain of the income beneficiaries, and in 
case of a sale of the bank stock, the consent of the president of the bank, 
if living, was also to be obtained. These restrictions ought to be con- 
sidered in passing upon the management of the estate. Hester v. Hester, 
16 N .  C., 328; Crayton v. Fowler, 140 S .  C., 517, 130 S. E., 161; Bogart 
on Trusts, sec. 681, et seq.; 26 R. C. L., 1307, et seq. A trustor is privi- 
leged to impose terms and conditions upon the administration of his 
estate, as well as to select the agencies for the distribution of his bounty. 
Crabb v. Young, 92 N. Y., 56. 

I n  the instant case, the trustee is held to have breached his trust in 
exchanging the Citizens National Bank stock for stock in the North 
Carolina Bank and Trust Company '(without first procuring the consent 
of the children of A. B. Andrews as required by the will," which seems 
to be at variance with the written proxy authorization appearing of 
record; and again the trustee is charged with a breach of trust for hold- 
ing the bank stock when there is no evidence that the requisite consent 
to sell could have been secured at  any time, or that the trustee deemed 
"the further holding of said stock detrimental to the best interest of said 
trust estate." Stroud v. Stroud, 206 N .  C., 668, 175 S. E., 131. Indeed, 
the proffered testimony of the defendants that the trustee was of a con- 
trary opinion and that the requisite consent to sell would not have been 
forthcoming, had it been requested, was excluded. Likewise, the defend- 
ants' evidence tending to establish the born fides of the trustee's manage- 
ment of the estate was excluded. This was error. Fisher v. Fisher, 
170 N. C., 378, 87 S. E., 113; Carter v. Young, 193 N. C., 678, 137 
S. E., 875; Sheets v. Tob. Co., 195 N.  C., 149, 141 S. E., 355; 26 
R. C'. L., 1310. 

I t  appears somewhat inconsistent to hold the investment in the bank 
stock valid as to the income beneficiaries and invalid as to their children 
in the "Young Case," and then void as to both in the "Cheshire Case," 
yet this is the effect of the judgment entered below. I t  would seem, 
therefore, that, in result, the income beneficiaries win both ways and on 
opposite theories. Lannin v. Buckley, 256 Mass., 78, 152 N. E., 71; 
International Trus t  Go. v. Preston, 24 Wyo., 163, 156 Pac., 1128; 
Bogart, supra, sec. 689. They "keep their cake and eat it too," Whit- 
mire v. Ins. Co., 205 N. C., 101, 170 S. E., 118. The record discloses 
they were close advisers and consultants of the trustee. At least one 
of them was director or officer of the trustee bank as well as of the 
Citizens National Bank. 

The case turns on the alleged mala fides of the former trustee, or 
trustees, in the management of the estate. I t  is conceded the defend- 
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ants' 119th  exception, above set out, goes to the hear t  of the case. This 
exception mus t  be sustained, a s  i t  is not supported by the record. Sheets 
v. Tob. Co., supra; Carter v. Young ,  supra. T h e  trustor  h a d  a peculiar 
interest i n  retaining the bank investment, not only because of his long 
association with the business, but  also on account of the hope he  cher- 
ished f o r  the  promotion of one of his sons i n  the  same enterprise. T h e  
s i tuat ion partakes of the  unusual,  which equi ty regards. ~VfcNinch r .  
Trust Co., 183 N.  C., 33, 110 S. E., 663. 

I t  would serve n o  useful purpose to consider t h e  remaining exceptions 
seriatim, as the  t r i a l  court  apparen t ly  was misled by  the appl icat ion of 
inapposite principles. T h e  judgment  will be stricken out and  the  
causes remanded f o r  judgment accordant herewith. 

Error. 

NORTH CAROLINA BANK AXD TRUST COMPANY A N D  GURNEY P. 
HOOD, CO~~MISSIONER OF BANKS, EX REL. NORTH CAROLINA BANK 
AND TRUST COMPANY, A N D  EX REL. BANK O F  DUPLIN, V. J. F. W I G  
LIAMS, ADMIXISTRATOR OF J. C. WILLIAMS, DECEASED, CHAS. 
TEACHEY, MAURY WARD, D. W. FUSSELL. HENRY FUSSELL, D. B. 
HERRING, AND G. W. BONEY, AND M. G. STARLING, ADMINISTRATOR 
OF MAURY WARD, DECEASED, A N D  MRS. LULA HERRING, ADMINISTRA- 
TRIX OF D. B. HERRING, DECEASED. 

(Filed 8 April, 1936.) 

1. Limitation of Actions A c- 
The ten-gear statute of limitations applies to pr incipa.~ in an indem- 

nity bond under seal, but not to sureties therein. C. S., 437. 

2. Limitation of Actions B a- 
Ordinarily, a cause of action does not accrue on a n  indemnity bond 

until loss or damage is sustained, or where the bond provjdes payment of 
loss upon demand by those indemnified, a t  the time of such demand. 

3. Limitation of Actions B g-Substitution of statutory receiver fo r  insol- 
vent bank plaintiff held not t o  constitute new action. 

Where action is instituted by a bank as holder of an indemnity bond, 
and thereafter, upon insolvency of the holder, the statutory receiver is 
made a party or allowed to intervene as  the equitable omner or pledgor, 
the cause of action is not changed, but is a continuation of the original 
nction, and the period of limitation will be computed as  of the date of the 
institution of the original action. C. S., 547. 

4. Limitation of Actions C b-New promise held made  for  benefit of plain- 
tiff and was supported by sufficient consideration. 

A bank assigned its assets to another bank for liquidation, and certain 
officers and stockholders of the assignor bank executed as  sureties a bond 
of the assignor bank indemnifying the assignee bank from loss in such 
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liquidation. Thereafter, in order to have the assets of the assignor bank 
transferred from the assignee bank to the statutory receiver for liquida- 
tion, the officers and stockholders esecuted a resolution addressed to the 
statutory receiver, agreeing to remain bound on the indemnity bond until 
the assignee bank had been reimbursed for moneys advanced in the liqui- 
dation of the assets of the assignor bank. Held: The resolution, although 
directed to the statutory receiver, was executed for the benefit of the 
assicnee bank, and mas supported by sufficient consideration, and consti- 
tuted a new promise from which the statute of limitations began to run. 

APPEAL by defendants from Grady, J., a t  August Term, 1935, of 
DUPLIK. Affirmed. 

Action on indemnity bond executed by defendants, directors, and 
stockholders of Bank of Rose Hi l l  to the Bank of Duplin, under a n  
agreement by which the Bank of Duplin took over the assets of the 
Bank of Rose Hi l l  and guaranteed payment of its depositors. 

This bond was dated 15 July,  1926, and was conditioned as follows: 
"The condition of the above obligation is such that  if the above 

bounden, the Bank of Rose Hill,  and its sureties, shall well and truly 
have, keep, bear harmless, and indemnify the Bank of Duplin against 
all loss and damage that  i t  may sustain in taking over the Bank of Rose 
Hi l l  by reason of shortage, bad paper, overdrafts, expense, bank guar- 
antees, attorney fees, court costs, and all other damages and losses what- 
soever incident to taking over and liquidating the said Bank of Rose Hil l  
in an  amount not exceeding $30,000, the penal amount of this bond. 
(And the said Bank of Rose Hi l l  and its sureties shall make good any 
loss or damage covered by this bond within 30 days after demand by 
the said Bank of Duplin.) Then this obligation to be null and void; 
otherwise, to remain in full force and virtue." 

011 27 September, 1928, the Bank of Rose Hi l l  adopted a resolution 
which was signed by each of the defendants. I n  this resolution request 
was made by the Bank of Rose Hil l  and the said signers of the indemnity 
bond that  the Corporation Commission take over and liquidate the Bank 
of Rose Hi l l  under the existing banking laws. I t  was set forth in  the 
resolution, among other things, that  "the fact that  the North Carolina 
Corporation Commission enters into possession of the Bank of Rose 
Hi l l  and its assets, and proceeds to liquidate same under banking law 
shall be without prejudice to the rights of the Bank of Duplin to collect 
from the Bank of Rose Hi l l  and its sureties on the indemnity bond made 
by the said Bank of Rose Hi l l  to the Bank of Duplin, 1 5  July,  1926, and 
the said defendants (naming them), sureties on said indemnity bond, 
. . . hereby agree to remain bound and liable on said indemnity bond 
until the Bank of Duplin shall have been reimbursed for the money 
advanced by it during the course of liquidating, taxes, and necessary 
expenses, including attorney fees incurred in  connection therewith." 
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TBUST Co. v. WILLIAMS. 

On 20 March, 1929, demand was made by the Bank of Duplin on all 
the signers of said bond for the payment of losses occasioned by taking 
over the Bank of Rose Hill. 

On 16 January, 1930, the bond signed by defendants was assigned to 
the North Carolina Bank and Trust Company as collateral security for 
the indebtedness due it by the Bank of Duplin. On 4 December, 1930, 
Bank of Duplin closed its doors and was taken over for liquidation by 
the State Banking Department. 

On 21 April, 1931, this action was instituted by North Carolina Bank 
and Trust Company, assignee, against the defendants, 5;igners of said 
bond. 

On 10 January, 1934, order was made making Hood, Commissioner 
of Banks e s  rel. Bank of Duplin, party plaintiff to the action, as of 
25 May, 1932, the date of his petition therefor, and some time after the 
institution of the action order was made substituting Hood, Commis- 
sioner of Banks ex rel. North Carolina Bank and Trust Company, party 
plaintiff for the said Bank and Trust Company, said B,mk and Trust 
Company being then in liquidation. 

This cause was heard by Grady, J., on agreed statement of facts on 
the question of the statute of limitations set up by defendants. 

From judgment that the plaintiffs' action was not barred, and con- 
tinuing the cause for determination of other issues, defend ants appealed. 

C. I. Taylor, E. K. Bryan, and Geo. R. Ward for plaintiffs. 
R. D. Johnson, Oscar B. Turner, Bemley & Stevens, and Butler & 

Butler for defendants. 

DEVIN, J. This case was before this Court at Fall  Term, 1931, on 
appeal by defendants from a judgment overruling their demurrer, and 
is reported in 201 N. C., 464. 

The case again came before this Court at  Spring Term, 1935, on 
appeal by defendants from a judgment on directed verdict for the plain- 
tiffs that the action was not barred by the statute of limitations. New 
trial was awarded for error in the peremptory instructiorls as to one or 
more of defendants. This is reported in 208 N. C., 243. 

I t  was stated in the last report of the case (opinion by Stacy, C. J.) : 
"The defendant Maury Ward did not sign the resolution; nor does J. C. 
Williams appear to have signed it individually." 

However, from the record before us now, it appears that the resolu- 
tion of 27 September, 1928, was signed by both these defendants. 

The only question presented by this appeal is the correctness of the 
ruling of the court below on agreed facts that plaintiffs' cause of action 
was not barred by the statute of limitations. 
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While the indemnity bond sued on appears to have been under seal, 
and there is some ground for plaintiffs' contention that i t  was in effect 
an original obligation on the part of the signers, yet their relationship 
to the transaction here has been treated throughout as that of sureties, 
and the ten-year statute, C. S., 437, applies only to principals. Barnes 
v. Crawford, 201 N. C., 434; Welfare v. Thornporn, 83 N. C., 276. 

This being an action on an indemnity bond, the general rule is that 
the cause of action would not accrue until loss or damage was sustained. 
37 C. J., 838. The language of the bond is that the defendant "shall 
make good any loss or damage within 30 days after demand." Demand 
was made 20 March, 1929. 

This action on the bond was begun 21  April, 1931, by the North 
Carolina Bank and Trust Company, the holder of the bond as collateral 
security for the indebtedness of the Bank of Duplin, and plaintiff, 
Commissioner of Banks ex rel. Bank of Duplin, the equitable owner or 
pledgor of the bond, was by order made partyXplaintiff, or was permitted 
to intervene, as of 25 March, 1932. This, i t  seems, was a continuation 
of the same suit. The cause of action was not changed. The statute, 
C. S., 547, expressly confers power to amend pleadings and process by 
adding names of parties when the claim is not thereby substantially 
changed. The court has power to make additional parties when the 
amendment does not change the cause of action. Mills v. Callahan, 126 
N. C., 756; Martin, v. 170ung, 85 N. C., 156; Cheatham v. Crews, 81 
N .  C., 343; Bullard v. Johmon, 65 N. C., 436. 
"3 suit brought before the bar is complete will inure to the benefit of 

one intervening after the time when but for the commencement of the 
suit the claim would be barred," when there is privity of estate or com- 
munity of interest between the parties. 37 C. J., 1064. 

The name of one beneficially interested may be added by amendment 
after the statute of limitations has run. Gentile v. PhilacFelphia, 274 
Pa., 335. 

But the defendants have by their own act extended the period of obli- 
gation by signing and sealing the resolution of 27 September, 1928, in 
which they use this language: "The said J. C. Willian~s, Charles 
Teachey, Maury Ward, D. W. Fussell, Henry Fussell, D. B. Herring, 
and G. W. Boney, sureties on the said indemnity bond from the Bank 
of Rose Hill to the Bank of Duplin, as aforesaid, hereby agree to remain 
bound and liable on said bond until the Bank of Duplin shall have been 
reimbursed for money advanced, etc." There was no evidence that the 
Bank of Duplin has been reimbursed. 

While this resolution, so signed, mas addressed to the Corporation 
Commission, which under the law at that time had charge of the liqui- 
dation of banks, it was passed for the purpose of taking the assets and 
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property of the Bank of Rose Hil l  from the Bank of Duplin and ~ u t t i n g  
same into the hands of the Corporation Commission for liquidation, 
which the court finds was done 6 October, 1928. T h e  agreement to 
remain bound was for the purpose of indemnifying the Bank of Duplin 
on account of the removal of the assets of the Bank of Rose Hi l l  and to  
renew itnd continue the obligation "until the Bank of Duplin shall have 
been reimbursed for money advanced." Statesville v. Jenbins, 199 
N.  C., 159; Barnes v. McCullers, 108 N.  C., 47. The  ~enewed  indem- 
nity obligation was clearly intended for the benefit of the Bank of 
Duplin, and i ts  rights thereunder cannot be defeated by the contention 
that  the promise to remain bound was made to another, since it was 
expressly stipulated i t  was intended for the protection of the Bank of 
Duplin. Glass v. Fidelity Co., 193 N. C., 769; Recto?. v. Lyda, 180 
N. C., 577; Withers v. Poe, 167 N. C., 372. 

Nor  was i t  without consideration. Institute v. Mebane, 165 N .  C., 
644; Cherokee County v. Meroney, 173 N.  C., 653; Ezum, v. Lynch, 188 
N.  C., 392; R. R. v. Zeigler, 200 N.  C., 396. 

We conclude that  there was no error i n  the rulings of the able and 
careful judge who heard the case below, and that  his findings and judg- 
ment must be 

Affirmed. 

GURNEY P. HOOD, COMMISSIONER OF BANKS, EX REL. MORRIS PLAN BANK, 
GREENSBORO, NORTH CAROLINA, v, W. A. HEIWITT. 

(Filed 8 April, 1936.) 

1. Banks and Banking H b s t o c k h o l d e r s  of industrial bank are  liable 
for assessment to pay debts contracted by bank after effective date of 
N. C. Code, 223 (0).  

Under the provisions of N. C. Code, 225 (o) ,  stockholdms of an indus- 
trial bank are liable for a statutory stock assessment, upon the insolvency 
of the bank, when necessary for the payment of debts contracted by the 
bank subsequent to the effective date of the statute, althclugh as between 
the stockholders and the bank the stock is fully paid up and nonassess- 
able, the provisions of the statute for the stock assessment being for the 
benefit of the depositors and creditors of the bank and not for the benefit 
of the bank. 

2. Constitutional Law E a-Statute imposing liability upon stockholders 
of industrial bank held not to impair obligations of contract. 

X. C. Code, 226 ( 0 ) .  imposing a statutory liability upon holders of stock 
in industrial banks is constitutional and valid even in regard to stock 
sold by industrial banks prior to the enactment of the statute which, as 
between the banli and stockholders is fully paid up and nonassessable, 
since such liability is imposed by the statute only for debts contracted 
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by industrial banks after the effective date of the statute, and since the 
ccntract betneen the stockholders and the banks providing that the stock 
is fully paid up and nonassessable, is not affected, the liability imposed 
by the statute not being for the benefit of the banks but for the benefit of 
their depositors and creditors upon insolvency, and the statute being 
within the constitutional power of the General Assembly to alter the lam' 
under which the industrial banks were organized, N. C. Const., Art. VI I I ,  
see. 1. 

DEVIX, J., took no part in the consideration or decision of this case. 

APPEAI~ by defendant from McBlroy,  J., a t  March Term, 1935, of 
GUILFORD. Affirmed. 

This was an appeal from an  assessment made by the commissioner of 
Banks of North Carolina against the defendant as the owner of 44 
shares of the capital stock of the Morris P l an  Bank of Grwnsboro, 
North Carolina, an  insolvent banking corporation, organized under and 
prior to its insolvency, doing business by virtue of the laws of North 
Carolina. 

The  assessment was made under and by authority of section 13, Public 
Laws of ATorth Carolina, 1927, as amended. N. C. Code of 1935, see. 
218 (c) ,  subsec. 13. I t  was filed and docketed in the office of the clerk 
of the Superior Court of Guilford County on 2 March, 1934. The de- 
fendant appealed from the assessment to the Superior Court of Guilford 
County, as authorized by the statute. 

At  the hearing of the appeal, the parties filed with the court an agreed 
statement of facts, which is as follows: 

''The parties hereto expressly waive trial by jury and agree upon the 
following facts, and further agree that the judge presiding a t  the trial 
of this cause may t ry  the same, without a j u r ~ ,  upon said agreed state- 
ment of facts, and render judgment, subject to the rights of the parties, 
or either of them, to appeal to the Supreme Court, or o th~rwise  seek a 
review of such decision; the facts agreed upon being as follows : 

"1. On  2 December, 1916, Greensboro Morris P l an  Corilpany was 
created, organized, and came into existence as a corporation; a copy of 
its certificate of incorporation is hereto annexed, marked 'Exhibit A,' 
and made a par t  hereof. On  21 April, 1920, the certificate of said 
corporation was amended so as to  authorize an  increase of capital stock; 
a copy of the amendment then made is hereto annexed, marked 'Exhibit 
B,' and made a par t  hereof. On  19 October, 1921, the certificate of in- 
corporation of said corporation was again amended so as to change the 
name to 'The Morris P lan  Industrial Bank of Greensboro'; a copy of 
the amendment then made is hereto annexed, marked 'Exhibit C,' and 
made a part  hereof. On  3 July,  1930, tlle certificate of incorporation of 
said corporation was again amended, and the name changed to 'The 
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Morris P l an  Bank'; a copy of the amendment then inade is hereto 
annexed, marked 'Exhibit D,' and made a part  hereof. The defendant 
W. A. Hewitt consented to and signed the original of the last amend- 
ment t o  the certificate of incorporation, secured on 3 Jul,y, 1930. 

"2. Shortly after the enactment of chapter 225 of the Public Laws of 
1919, relating to Industrial  Banks, and. before 1 January ,  1920, the 
president and secretary of said corporation filed with the Corporation 
Commission and the Secretary of State the notice required by said act 
to be recognized as an  Industrial  Bank and to come wi;hin the provi- 
sions of the said chapter of the Public Laws of 1919, and received from 
the Corporation Commission a license to do an industrial banking busi- 
ness; but it does not appear from the minutes of said corporation that  
the act of the president and secretary was or was not approved by the 
directors or stockholders of said corporation. S f t e r  filing said notice 
and receiving said license the said corporation engaged in the business 
of an  Industrial  Bank until the banking holiday declarec by the Presi- 
dent in March, 1933. From time to time during said period of opera- 
tion the said corporation published or caused to be published in news- 
papers published in the city of Greensboro advertisements by which i t  
held itself out as doing an industrial banking business. Two typical 
copies of the advertisements published subsequent to 1 July,  1930, are 
attached hereto, marked 'Exhibit E,' and made a par t  hereof. 

"3. On 1 September, 1921, defendant W. A. Hewitt purchased eight 
(8)  shares of stock in  said corporation and paid therefor the sum of 
$800.00 to said corporation, whereupon a certain stock cwtificate, duly 
signed and executed, was issued and delivered to h im;  a copy of said 
stock certificate is hereto annexed, marked 'Exhibit F,' and made a part 
hereof. On 2 January,  1924, the defendant W. A. Hewitt received two 
(2)  shares of stock i n  said corporation as a 25 per cent stock dividend, 
whereupon a certain stock certificate, duly signed and executed, was 
issued and delivered to  him, a copy of said certificate being hereto 
annexed, marked 'Exhibit G,' and made a part hereof. On 15 January ,  
1925, the defendant W. A. Hewitt purchased eight (8) s iares  of stock 
in said corporation and had the same transferred to h im on the books of 
said corporation, whereupon a certain stock certificate, duly signed and 
executed, was issued and delivered to h im;  a copy of said certificate, 
except as to number and number of shares, is  hereto anr~exed, marked 
'Exhibit G.' On 24 January,  1924, the defendant W. d Hewitt pur- 
chased fifteen (15) shares of stock in  said corporation and had the same 
transferred to hini on the books of said corporation, whereupon a certain 
stock certificate, duly signed and executed, was issued anti delivered to 
h im;  a copy of said certificate, except as to number and number of 
shares, is hereto annexed, marked 'Exhibit G.' On 20 February, 1924, 
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the defendant W. A. Hewitt purchased five (5 )  shares of stock in said 
corporation and had the same transferred to him on the books of said 
corporation, whereupon a certain stock certificate, duly signed and 
executed, was issued and delirered to him; a copy of said stock certifi- 
cate, except as to number and number of shares, is hereto annexed, 
marked 'Exhibit G.' On the date said corporation closed and the Com- 
missioner of Banks took possession of it, as hereinafter set forth, defend- 
ant W. A. Hewitt was the owner of all of said shares of stock, totaling 
thirty-eight (38) shares, in said corporation, having continuously owned 
said shares of stock since his purchase of them as aforesaid. 

"On 21  April, 1926, defendant W. A. Hewitt purchased three (3) 
shares of stock in said corporation from a stockholder to whom said 
shares had been issued by the corporation on or before 2 January, 1924, 
and had said shares transferred to him on the stock books of the corpo- 
ration on or about 21 April, 1926, whereupon a certain stock certificate, 
duly signed and executed, was issued and delivered to him; a copy of 
said stock certificate, except as to number and number of shares, is hereto 
annexed, marked 'Exhibit G,' and made a part hereof. On 15 March, 
1928, defendant W. A. Hewitt purchased three (3) shares of stock in 
said corporation from a stockholder to whom said shares had been issued 
by the corporation on or before 2 January, 1924, and had said shares 
transferred to him on the stock books of the corporation on or about 
15 March, 1928, whereupon a certain stock certificate, duly signed and 
executed, was issued and delivered to him; a copy of said stock certifi- 
cate, except as to number and number of shares, is hereto annexed, 
marked 'Exhibit G,' and made a part hereof. On the date said corpo- 
ration closed and the commissioner of Bahks took possession of it, as 
hereinafter set forth, defendant W. A. Hewitt was the owner of both of 
said certificates of stock for a total of six (6) shares in said corporation, 
having continuously owned said shares of stock since his acquisition of 
them as aforesaid. That the par value of each share of stock is $100.00. 

"4. Said corporation paid and defendant W. A. Hewitt received yearly 
dividends on each share of stock owned by him, from the date of its 
acquisition, as aforesaid, through the year 1932. 

"5. When the national banking holiday was declared by the President 
in March, 1933, said corporation ceased to do an unrestricted business, 
and thereafter its business activities were restricted and curtailed. 

"6. On 30 December, 1933, the directors of said corporation met and 
adopted a resolution, a copy of which is hereto annexed, marked 'Exhibit 
H,' and made a part hereof, and immediately notified the Commissioner 
of Banks of the adoption of said r.esolution. On 1 January, 1934, the 
Commissioner of Banks of North Carolina caused to be filed in the office 
of the clerk of the Superior Court of Guilford County a notice of posses- 
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sion of the  assets of said corporation, a copy of which notice is attached 
hereto, marked 'Exhibit I,' and made a par t  hereof. 

"7. At the time the Commissioner of Banks filed notice of possession 
of the assets of said corporation, as aforesaid, said clwporntion was 
insolvent, and all of the amount for which the stockholders of said corpo- 
ration are liable on account of any statutory liability, if any such lia- 
bility exists, is  needed to pay the obligations and liabilities of said 
corporation. 

"8. On or about 2 March, 1934, the Commissioner of Banks caused 
an  order lerying a stock assessment against defendant W. A. Hemitt 
and all the other stockholders of said corporation to be filed and docketed 
in  thc office of the clerk of the Superior Court of Guilford County, in 
J u d g m a t  Docket Book 21, a t  page 39, e t  sey., a copy o? the pertinent 
portions of said assessment order being hereto attached, marked 'Exhibit 
J,' and made a part  hereof. 

"9. To the foregoing assessment the said defendant W. A. Hewitt 
excepted and appealed, notice of appeal being g i ~ e n  as set out in the 
record. 

"10. That  the liabilities of the Morris P lan  Bank of Greensboro on 
1 January ,  1934, the date on which the Commissioner of Banks took 
charge, were $247,705.21; that  $59.29 of the said liabilities were con- 
tracted by the bank prior to 4 Narch,  1925; that $247,1345.92 of said 
liabilities were contracted by the bank after 4 March, 1995. 

"It is  agreed that  if upon the foregoing facts the court is of the opin- 
ion that the defe~idant appellant, W. A. Hewitt, is liable for said assess- 
ment, or any part  thereof, the court may enter judgment therefor, and 
for the c.osts of this appeal; and if the court is of the opinion that he is 
not liable for said assessment, the court may enter judgment so declaring, 
and taxing the respondent with the costs; subject to the rights of either 
party to appeal to the Supreme Court." 

On the foregoing agreed statement of facts, it was considered, ordered, 
and adjudged by the court that  the plaintiff recover of the defendant the 
sum of $4,400.00, with interest from 2 March, 1931, and the costs of 
the action. 

I t  was further considered, ordered, and decreed by the court that  no 
par t  of ihe sum or sums recovered by the plaintiff of the defendant on 
account of said judgment shall be applied by the plaintiff tcl the payment 
of the indebtedness of the Morris P lan  Bank of Greensboro, due 011 

1 January,  1934, which mas contracted by said bank prior to 4 Narch, 
1925. 

From said judgment the defendant appealed to the Supreme Court, 
assigning errors in the judgment. 
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Y o r k  & B o y d  for p l a i n t i f .  
Hobgood & I17ard for defendant .  

cox so^. J. There is no error in the judgment in this action. The 
judgment is supported by the facts agreed, and by a proper construction 
of the statute applicable to  these facts. 

Under the prorisions of section 1, chapter 121, Public L a n s  of North 
Carolina, 192.5 (section 225 [o], N. C. Code of 1935), nhich became 
cffectiw on 4 March, 1925, the defmdant, as a stockholder of the Morris 
P lan  Bank of Greensboro, S. C., owning 44 shares of its capital stock, 
of the par xalue of $4,400, is liable, intlividually, to tile extent of the 
par value of the shares of stock owned by him a t  the date of the insol- 
rency of said bank, for every contract entered into, for every debt in- 
curred, and for elery engagement made by said bank, since 4 March, 
1925. 

This statute was enacted by the General Assembly of this State in the 
valid exercise of its power to alter, by a general law or by a special act, 
the law under which the corporation xias created in 1916. Const. of 
S. C., Art. V I I I ,  sec. I. The statute is applicable to tlie defendant 
ill this action, notwithstanding the shares of stock owned by him are 
fully paid and nonassessable by the corporation. The statute does not 
affect, or purport to affect, the contract between the corporation and its 
stockholders n i t h  respect to the shares of its stock owned by its stock- 
l l o l d ( ~  The llahility ~mposed by the statute upon the stockholders of an 
industrial banking corporation, organized and doing business under the 
laws of this State, is for the benefit of creditors of the corporation, and 
not for the benefit of the corporation itself. The effect of the statute 
is to impose upon every stockholder of an  industrial banking corporation, 
organized and doing business under the laws of this State, a statutory 
liability to all persons who shall become creditors of the corporation, 
after its enactment. The validity of the statute as thus construed is 
sustained by the decision of this Court in Smathers  v. B a n k ,  135 N.'C., 
410, 47 S. E., 493. I n  that  case, speaking of chapter 298, Public Laws 
of North Carolina, 1807 (now section 219 [a], N.  C. Code of 1933), the 
Court said:  ('We hold that  the statute should not be so construed as to 
fix liability upon stockholders for debts contracted or made prior to the 
amendment of the charter or the statute. The  subscription of stock- 
holders coristitutes the contract, and the extent of the liability as to debts 
already incurred is fixed by the terms of the charter as they then exist. 
Any change in the charter in this respect must be construed to operate 
prospectively, only. I t  is well settled that  such liability as tlie stock- 
holder assumes is contractual. Thus construed, find no constitutional 
objection to the Alct  of 1897." 
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I n  this case, from 1921, when the corporation, by amendment to its 
certificate of incorporation, changed its name to "The Morris Plan 
Industrial Bank of Greensboro," to 1933, when the corporltion, by action 
of its board of directors, placed all its assets in the hands of the Commis- 
sioner of Banks for liquidation, as authorized by statute, the defendant 
was a stockholder of said corporation. During this time the corpora- 
tion was engaged in the business of operating an industrial bank, under 
the laws of this State. The defendant, by the judgment in this action, 
is required to discharge his statutory obligation to creditlsrs whose debts 
were contracted after 4 March, 1925, and who relied, as they had a right 
to do, upon the provisions of the statute for protection in  the event the 
corporation became insolvent. The judgment is supported by the stat- 
ute, and is, we think, in accord with good morals. 

A5rmed. 

DEVIN, J., took no part in the consideration or decision of this case. 

GURNEY P. HOOD, COMMISSIONER OF BANKS, EX REL. MORRIS PLAN BANK, 
GREENSBORO, NORTH CAROLINA, V. C. S.  WILLIAMS. 

(Filed 8 April, 1936.) 

APPEAL by defendant from McElroy, J., at March Term, 1935, of 
GUILFORD. Affirmed. 

This was an appeal from an assessment made by the C!ornmissioner of 
Banks against the defendant as the owner of five share3 of the capital 
stock of the Morris Plan Bank of Greensboro, North Carolina, an insol- 
vent banking corporation, organized under, and prior tl:, its insolvency 
doi?lg business by virtue of, the laws of North Carolina. 

On an agreed statement of facts filed with the court it was considered, 
ordered, and adjudged by the court that the plaintiff recover of the 
defendant the sum of $500.00, with interest from 2 N i m h ,  1934, and 
the costs of the action. 

I t  was further considered, ordered, and decreed by the court that no 
part of the sum or sums recovered by the plaintiff of the defendant on 
account of said judgment shall be applied by the plaintiff to the payment 
of the indebtedness of the Morris Plan Bank of Gretmboro, due on 
1 January, 1934, which was contracted by said bank prior to 4 March, 
1925. 

From said judgment the defendant appealed to the 13upreme Court, 
assigning errors in the judgment. 
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Y o r k  & Boyd for plaintiff. 
Hobgood d? W a r d  for defendant.  

COKXOR, J. There  i s  n o  error  i n  the  judgment i n  this  action. T h e  
judgment is affirmed on the  authori ty  of Hood,  Comr.,  v. H e w i t t ,  ante, 
810. 

Affirmed. 

DEVIN, J., took n o  p a r t  i n  the  consideration or  decision of this  case. 

F E D E R A L  L I F E  ISSURAKCE COMPANY V. J O H N  W. NICHOLS. 

(Filed 8 April, 1936.) 

1. Insurance I &Evidence held not to disclose fraud in insured's appli- 
cation for policy of accident insurance. 

Insured's application for a policy of accident insurance stated that 
insured's occu~mtion was a lumber buyer and salesman on the yards of 
hib employer, not handling lumber. Insurer's evidence teuded to show 
that insured inspected and checked lumber bought and sold. and super- 
vised the loading and unloading of lumber by other employees. Held: 
Insurer's evidence does not establish fraud in the application, the acts 
established by the evidelice being ordinarily incidental to the occupation 
of a buyer and seller of lumber as  stated in the application. 

2. Insurance R a-Evidence held not to establish that insured was en- 
gaged in more liazardous duties at time of accident. 

The policy in  suit insured defendant for accidental injuries sustained 
in his wcupation of buyer and seller of lumber on the yards of his em- 
ployer, and provided for a smaller rate of compensation if accidental 
i n j u ~ y  occurred nhlle insured was engaged in a more hazardous duty. 
Tlie endence diiclosed that insured \ \as  injured vhile directing other 
emplo~ees in moving a car loaded with lumber when the car accidentally 
ran over his foot. Held: Tlie evidence discloses that insured was injured 
while engaged i11 a duty incidental to his occupation as  a b u ~ e r  and 
seller of lumber, and not one requiring the handling of lumber, and 
i~lsured s recovery is  not governed by the schedule for injuries sustained 
in more hazardous duties. 

APPEAL by plaintiff f r o m  Phillips, J., a t  October Term,  1935, of 
WILKES. NO error. 

T w o  causes of action a r e  alleged i n  the  complaint i n  th i s  action. 
On t h e  allegations which constitute the first cause of action, the plain- 

tiff p rays  judgment declaring t h a t  the policy of insurance described i n  
the complaint,  which was issued to the  defendant by the  plaintiff on 
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15 May, 1931, is void, and ordering that  the same be canceled on the 
ground that its issuance was procured by false and fraudulent repre- 
sentations made by the defendant i n  his  application for said policy, with 
respect to his occupation and the duties incident thereto. 

o n  the allegati&s which constitute the second cause of action, the 
plaintiff prays judgment that  the defendant be reclassified with respect 
to his occupation in accordance with the provisions of the policy, for the 
purpose of determining the amount for which the plaintiff is liable to 
the defendant, if any, under the policy, for the loss of a foot on 6 June,  
1931. 

I n  his answer the defendant denies the allegations oi  the complaint 
~ h i c h  constitutes the two causes of action alleged therein, respectively, 
and prays judgment that plaintiff recover nothing on either of <he causes 
of action alleged in  the complaint. 

On the allegations of his answer, which constitute the cause of action 
set up  therein in his cross action against the plaintiff, the defendant 
prays judgment that  he recover of the plaintiff the sum of $2,500.00, 
and the costs of the action. 

The evidence a t  the trial shows the following facts:  
On 4 May, 1931, a t  the solicitation of an agent of the plaintiff, the 

defendant signed an  application to the plaintiff for a policy of insurance. 
I n  the application the  defendant represented that  he wa!g a t  that  time a 
"lumber buyer and salesman-not handling lumber ( in  yards or 
woods:)," and that  he Jvas then employed by "C. D. C',ffey, wholesale 
lurnbe~man, a t  North Wilkesboro, N. C." The application was signed 
by the defendant a t  his office. At  the time he signed the application 
the defendant disclosed to plaintiff's agent all the facts relative to his 
occupation and employment, and i t  was agreed by and between the de- 
fendant and the agent that  the defendant was entitled to classification, 
with respect to  his occupation, as a lumber buyer and salesman-not 
handling lumber. 

Pursuant to the application signed by the defendant on 15 May, 1931, 
the plaintiff issued to  the defendant the policy of insurance described in 
the complaint, which contains the following provision : 

"The policy includes the endorsements and attached papers, if any, 
and contains the entire contract of insurance, except as i t  may be modi- 
fied by the company's classification of risks and premium rates i n  the 
event that the insured is injured after having changed h is  occupation 
to one classified by the company as more hazardous than that  stated in 
the policy, or while he is doing any act or thing pertaining to any occu- 
pation so classified, except ordinary duties about his residence or while 
engaged in recreation, in which event the company will pay only such 
portion of the indemnities provided in the policy as the premium paid 
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would have purchased at the rate, but within the limit so fixed by the 
company for-such more hazardous occupation." 

After the issuance of the policy, and while same was in force, to wit: 
On 6 June, 1931, the defendant suffered the loss of a foot by an accident 
which occurred in the lumber yard of his employer, C. D. Coffey, at 
Xorth Wilkesboro. N. C. At the time of the accident the defendant 
was engaged in the performance of duties incident to his occupation and 
employment, as stated in the application and in the policy. Under the 
provisions of the policy the defendant was entitled to an indemnity of 
$2,500 for the loss of his foot. His claim for such indemnity was duly 
made and denied by the plaintiff. 

As incident to his employment by C. D. Coffey as a buyer and sales- 
man of lumber on his lumber yard at North Wilkesboro, the defendant 
mas required, from time to time, to inspect and check lumber bought and 
sold by him and to supervise the loading and unloading of said lumber 
by other employees of C. D. Coffey, and in that respect to act as fore- 
man of the yard. He  was not required to handle lumber, and was not 
handling lumber at the time of the accident which resulted in the loss 
of his foot. 

At the close of the evidence the defendant moved for judgment as of 
nonsuit on both causes of action alleged in the complaint. The motion 
was allowed, and the plaintiff duly excepted. 

Issues tendered by the defendant and submitted to the jury were 
answered as follows : 

"1. Did the plaintiff issue to the defendant the insurance policy de- 
scribed in the pleadings? Answer : 'Yes.' 

"2. What amount, if any, is the defendant entitled to recover of the 
plaintiff? Answer : '$2,500.7 " 

From judgment that the defendant recover of the plaintiff the sum 
of $2,500, and the costs of the action, the plaintiff appealed to the 
Supreme Court, assigning as errors in the trial the dismissal of plain- 
tiff's action against the defendant, and the peremptory instructions to the 
jury on the issues submitted by the trial court. 

Bou~ie B Bowie, John R. Jones, a d  J .  41. Brown for plaintif. 
Burke & Burke and Trivette d Holshouser for defendant. 

CONNOR, J. On the admissions in the pleadings, which were intro- 
duced as evidence by the plaintiff at the trial of this action, the defend- 
ant is entitled to recover of the plaintiff the sum of $2,500, under the 
terms and prorisions of the policy of insurance described in the plead- 
ings, unless, as alleged in the complaint, the issuance of said policy was 
procured by false and fraudulent representations with respect to his 
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occupation at  the date of the application, made by the defendant in his 
application, or unless, as further alleged in the com~laint ,  after the 
issuance of the policy, the defendant changed his occupa1;ion to one more 
hazardous than that stated in the application and in  the policy, or 
unless at  the time he suffered the loss of his foot by accLdent he was en- 
gaged in the performance of an act pertaining to the more hazardous 
occupation. 

At the close of the evidence for the plaintiff, the trial court was of 
opinion that the plaintiff had failed to ofler any evidence tending to 
support the allegations of its complaint, and accordingly, on motion of 
the defendant (C. S., 567)) dismissed plaintiff's action. I n  this there 
was no error. 

There was no evidence tending to show that the representations made 
by the defendant in his application for the policy, with respect to his 
occupation and the duties incident thereto, were false or fraudulent. 
The defendant's occupation, as statid in the application and iri the 
policy, to wit:  "Lumber buyer and salesman-not hantlling lumber in 
yards or woods)," ordinarily includes as its incidents the inspectiori and 
checking of lumber bought and sold. The defendant's employment, as 
stated in the application, to wit: As buyer and salesman of lumber on 
the yards of his employer, ordinarily includes the supervision of the 
unloading of lumber bought by him and the loading of lumber sold by 
him. These duties are incidental to the occupation of a buyer and 
salesman of lumber, employed by a wholesale lumberman, and do not 
require of him the handling of lumber. The performance of these inci- 
dental duties do not increase the hazards of thi occupation of buying and 
selling lumber. 

At t,he time the defendant was injured by an accident, which resulted 
in  the loss of his foot, he was at  work on the lumber yard of his em- 
ployer. H e  had directed other employees of his employ& to move a car 
loaded with lumber. The car accidentally ran over artd knocked him 
down on the track. The injury to his foot necessitated its amputation. 
He  was not engaged at the time of the accident in the pe~formance of an 
act which was incident to an occupation more hazardous than that stated 
in his application or in the policy. For that reason the plaintiff was 
not entitled to a reclassification of the defendant with respect to his occu- 
pation, with the result that it would be liable to the defecdant, under the 
policy, for a smaller sum than $2,500. 

I n  support of the dismissal by the trial court of plaintiff's action 
against the defendant, see Womack 2;. Ins. Co., 206 N. C., 445, 174 
S. E., 314; Smith v. Ins. CO., 179 N. C., 489, 103 S. E., 887, alrd Hoff- 
man v. Ins. Co., 127 N. C., 337, 37 S. E., 466. 

The judgment in this action is affirmed. 
No error. 
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R. C. COLLIXS v. LUNBERTON COCA-COLA BOTTLING COMPANY. 

(Filed 8 April, 1936.) 

Food A a: Evidence D h-Evidence must show time when product was 
bottled for evidence of deleterious substances therein to be competent. 

Plaintiff instituted action to recover damage alleged to have resulted 
from drinking bottled Coca-Cola containing a deleterious substance, which 
plaintiff had purchased from a retailer and which had been bottled by 
defendant. Evidence was admitted, over defendant's objection, tending 
to show that deleterious substances had been found in other Coca-Cola 
bottled by defendant, but the evidence failed to show when such other 
bottles had been sold by defendant to the retailers from which they were 
purchased. Held: The evidence was erroneously admitted, since the 
required proximity of time was not established to render such other in- 
stances competent on the question of negligence. 

CLARKSO?;, J., dissents. 

APPEAL by the defendant from Grady, J. ,  at  May Term, 1935, of 
ROBESOK. New trial. 

This was a civil action by a consumer to recover of a bottler damages 
resulting from drinking bottled beverage containing foreign and delete- 
rious substance. Negligence is alleged against the bottler and the action 
is  to recover in  tort. 

The  plaintiff alleged, and offered evidence tending to  prove, that  on 
30 June, 1934, he purchased from one H a m p  Mercer a t  his place of 
business on Main Street i n  Lumberton a bottle of Coca-Cola which had 
been bottled and placed on the market by the defendant; that  when he 
was drinking from the bottle the partially decayed body of a spider came 
with the fluid into his mouth, which he ('blowed back into the bottle"; 
and that  he became ill from drinking a portion of the contents of the 
bottle. 

The  pIaintiff was allowed to offer evidence, over the objection of the 
defendant, tending to show that  on six other occasions Coca-Cola bottled 
and sold by the defendant to  retail dealers was found to contain foreign 
substances. These occasions, as gathered from a construction of the 
evidence most favorable to the plaintiff, were as follows: 

1. About the same time the sale was made to the plaintiff by Mercer, 
Pau l  Brit t  bought a bottled Coca-Cola from Mercer containing a sub- 
stance that  "looked like ground-up meat," which Mercer had bought 
from the defendant "two or three weeks, or a month" before the sale to 
Collins ( the   la in tiff). 

2. Ea r l  Thompson bought from J. F. Rozier a bottled Coca-Cola 
"in June, 1934," which had an  "odor of kerosene." While the evidence 
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tends to show that  Rozier, the retail dealer, or "middleman," purchased 
this Coca-Cola from the defendant, there is no evidence as to the time he 
purchased it, or how long he had had i t  before he sold i t  to Thompson. 

3. W. N. Ivey bought from Willie Davis a bottled Coca-Cola on 
15 June, 1934, which had '(three flies of some kind in it." As on the 
preceding occasion, the evidence tends to show that  Davis, the retail 
dealer. bought the Coca-Cola from the defendant, but is silent as to 
when he  bought it, or how long he had i t  in stock before selling i t  to 
Ivey. 

4. Marvin Autrey bought from James Stanley a bott1l.d Coca-Cola in 
Norember, 1934, which contained something that  "looked like a bug." 
On this occasion, likewise, while tending to show the Coca-Cola was pur- 
chased from the defendant, there is no evidence as to when i t  was so 
purchased. 

5. Rester Ivey bought from Fundy F r y  a bottled Coca-Cola "some 
time last summer" which had a "housefly in it." As on the other occa- 
sions, the evidence tends to show that  the Coca-Cola m ~ ~ s  purchased by 
the retailer from the defendant, the bottler, but fails to indicate when 
such purchase was made. 

6. James Allen bought from J .  F. Rozier a bottled Coca-Cola on 
2 June, 1934, which contained something that  "looked like a crushed 
bug." While there i s  evidence that  the Coca-Cola was bottled and sold 
by the defendant, the record is silent as to when the sale was made by 
the defendant, the bottler, to Rozier, the retail dealer, or "middleman." 

The issues of negligence and damage were answered in favor of the 
plaintiff, and from judgment in  accord with the verdict the defendant 
appealed, assigning errors. 

Lee & Lee, McNeill & McKinnon, and F. Ertel Carlgle for plaintiff, 
appellee. 

Varser, McIntyre & Henry for defendant, appellant. 

SCHEKCK, J. Since there was a total absence of any evidence as to  
the time when the bottles of Coca-Cola containing foreign and delete- 
rious substances were sold by the defendant, the bottler, to the various 
retail dealers, the middlemen, the foundation laid was insufficient to 
support the introduction of evidence tending to  show the occasions on 
which such substances were found in  bottles of Coca-Cola placed on the 
market by the defendant. 

B r o g d ~ n .  J., clearly stated the question of law in~o lved  in this class of 
cases as follows: ('Upon the tr ial  of an  action for damages for personal 
injury caused by shivered glass in a bottle of Coca-Cola, is it  competent 
upon the question of negligence to show that foreign substances ~ i w c  
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found i n  other bottles of beverage bottled and  sold by the defendant 'at 
about the  same time' plaintiff was in jured?"  Perry v. B o t t l i n g  Co., 196 
K. C., l i 5 .  T h e  question i s  answered i n  the  a f f i rmat i~e .  

I11 plotting again the  decisions i n  this jurisdiction respecting the  
liability of one who prepares i n  bottles beverages and  places them on the  
marlier, f o r  injur ies  sustained by  the ul t imate consumer who purcha,qes 
such good,. f rom a dealer, o r  middleman, and  not f r o m  the bottler, the 
present Chief J u s t i c e ,  i n  the recent case of E n l o e  v. B o t t l i n g  C o m p a n y ,  
208 S. C., 305, wri tes:  "Tha t  a s  tending to establish the  pr incipal  fact  
i n  issue, t o   it, the  alleged actionable negligence of the  defendant. i t  is 
competent fo r  the plaintiff to  show t h a t  like products n ~ a n u f a c t u r e d  
under  substantially s imilar  conditions and  sold by the defendant 'at  
about the  same time,' contained foreign or  deleterious substances." 

O n  all  of the occasions set fo r th  above, with the  possible exception of 
the first, there is  a total absence of a n y  evidence a s  to  t h e  t ime when the  
bottles of Coca-Cola involved were sold by the defendant  t o  the  various 
retail  dealers, a n d  f o r  th i s  reason we hold t h a t  the  evidence as  to such 
occasions (except the  first) was erroneously admit ted and  tha t  a new 
t r ia l  must  be awarded. 

K e w  trial.  

CLARESON, J., dissents. 

JACK SLADE, DECEASED, ASD MRS. JACK SL.4DE v. WILLIS HOSIERY 
MILLS ET AL. 

(Filed 8 April, 1936.) 

1. 3Iaster and  Servant F b- 
In order for a death to be compensable under the Workmen's Compensa- 

tion Act, i t  is necessary that the death result from an injury by accident, 
which is an injury produced by a fortuitous cause. C. S., 8081 ( i ) ,  prior 
to the amendment of ch. 123, Public Laws of 1935. 

2. Sam-Evidence held insufficient t o  show that death of employee was 
caused by accidental injury. 

The evidence tended to show that the employee was required to wash 
certain machines and remove ashes from the furnaces, that the day in 
question was hot, but not excessively so, that  the employee got wet in 
washing the machines, although furnished with special clothes, including 
rubber boots, and that in removing the ashes he got in the sunshine and 
open air,  and that the sudden change in temperature in going from the 
hot room into the open air  caused him to contract pneumonia, from which 
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he died. Held:  The evidence does not disclose any accidental injury, 
there being nothing unusual or unexpected in the employee getting wet in 
washing the machines or in getting into the sunshine and open air in re- 
moving the ashes, and compensation should have been ~lenied. 

3. Master and Servant F c- 
A proceeding under the Workmen's Compensation Act to determine 

liability of defendants to the next of kin of a deceased employee should 
not be brought in  the name of the deceased employee. 

APPEAL by plaintiff from Clement, J., at August Term, 1935, of 
CABARRUS. 

Proceeding under Workmen's Compensation Act to determine liability 
of defendants to next of kin of Jack Slade, deceased, employee. 

The deceased was employed by Willis Hosiery Mills as general handy 
man around the mill. On 13 June, 1934, he was cleaning and scouring 
the dye machines with broom and hose, also the ditch under the ma- 
chines. For  this work he had special clothes, includi.2g rubber shoes. 
The machines were not in operation and the boilers were cold. The 
ditch under the machines is two feet deep, five or six feet, wide, and 25 or 
30 feet long. The machines stand four or five feet abore the ditch. 
The six windows and three doors in the dye house were open. The 
weather was not excessively hot, but "it was during the hot spell in 
June, and down behind these machines it is almost impossible for anyone 
to get to you. I t  was an unusually hot day." Slade had been removing 
ashes from the furnaces and carrying them to a pile about two feet from 
the mill. He  had to get in the sunshine to take the ashes out. He  was 
doing his usual work, it was not heavy, though he had not washed the 
machines in this way in about eighteen months. I t  was hotter under 
the machines than anywhere else. The water was cold and Slade was 
wet. 

The deceased was well when he went to work on the morning of the 
13th. That night "he was deathly sick all night." 

The doctor testified that he was called to see Slade on the morning of 
the 14th. "He was in bed and acutely sick. H e  had consolidated pneu- 
monia. H e  died on the 20th. The pneumonia was due to sudden change 
of temperature, going from the hot room out into the open air. I t  
produced a congestive chill." 

The Industrial Commission awarded compensation. This was re- 
versed on appeal to the Superior Court. From the latter ruling, plain- 
tiff appeals, assigning error. 

Waller D. Brown for plaintiff. 
R. .1I. Robinson, for defendants. 
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STACY, C. J. Did Jack Slade's death result from an injury by acci- 
dent arising out of and in the course of his employment? We agree 
with the judge of the Superior Court the evidence is not such as to per- 
mit an affirmative inference. 

By the terms of the Workmen's Compensation Act, "death" means 
only death resulting from an injury, and "injury" means only "injury 
by accident" arising out of and in the course of the employment, and 
does not include a disease in any form, except where it results naturally 
and unavoidably from the accident. C. S., 8081 ( i ) .  "Accident" as 
here used has been defined "as an unlooked for and untoward event 
which is not expected or designed by the person who suffers the injury." 
Conrad v. Foundry Co., 198 N. C., 723, 153 S. E., 266. And it was said 
in McA-eely v. Asbestos Co., 206 N .  C., 568, 174 S. E., 509, that "injury 
by accident" has reference to "an injury produced without the design or 
expectation of the workman." See, also, Thomas v. Lawrence, 189 
N. C., 521, 127 S. E., 585; and 28 R. C. L., 787. 

Death from injury by accident implies a result produced by a fortui- 
tous cause. Scott v. Ins. Co., 208 N. C., 160, 179 S. E., 434. A com- 
peneable death, then, is one which results to an employee from an injury 
by accident arising out of and in the course of the employment. There 
must be an accident followed by an injury by such accident which 
results in harm to the employee before it is cornpensable under our 
statute. Cube v. Parker-Graham-Sexton, 202 N .  C., 176, 162 S. E., 223; 
Speciulty Co. v. Prancks, 147 Md., 368, 44 A. L. R., 363. I t  was said 
in  Johnson v. Southern Dairies, 207 N .  C., 544, 177 S. E., 632, that an 
injury resulting from the employer's negligence may be tantamount to 
an injury by accident. See, also, Y d l e y  v. Cotton Mills, 201 N.  C., 426, 
160 S. E., 479. The act was intended to cover all accidental injuries 
arising out of and in the course of the employment which result in harm 
to the employee. McNeely v. Asbestos Co., supra. 

I n  the present case there is no evidence of any accidental injury 
arising out of and in the course of the employment which resulted in the 
death of the deceased employee. For this reason the judgment of the 
Superior Court is correct. 

The hearing Commissioner put his finding upon "the unusual condi- 
tions" under which the deceased worked, and because he "was subjected 
to a greater degree of heat and exposure . . . than that common to 
the general public." This was affirmed by the Full Commission, one 
member dissenting. 

I t  is in  evidence, however, that the conditions were not unusual, and 
to subject a workman to a greater degree of heat and exposure "than 
that common to the general public" is the rule rather than the exception 
in industries where men toil and engage in manual labor. The deceased 
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mas doing his work in the usual and customary way. I: was not heavy. 
The employer had provided him with special clothes, including rubber 
shoes. That he should get in the sunshine, in carrying the ashes out of 
the mill, was obviously necessary. Nor was it unusual or unexpected 
that he should get wet in washing the machines. He  was pursuing the 
general routine of his employment. Nothing unusual or unexpected 
took place at  the mill. The weather was hot, but not excessively so. 
The case is free from "injury by accident," as this phrase is used in 
the Workmen's Compensation Act. Ferris' case, 123 Me., 193; Hoag 
v. Independent Laundry, 113 Kan., 513, 215 Pac., 295; Chop v. Swift & 
Co., 318 Kan., 35, 223 Pac., 800; Lerner v. Rump Bros., 241 N. Y., 
153, 149 N. E., 334, 41 A. L. R., 1122, and note. 

I t  should be observed the amendment of 1935, ch. 123, Public Laws 
1935, providing for payment of compensation in certain cases of dis- 
ablement or death of an employee resulting from an occupational disease 
is not involved in the present proceeding. 

Nor is "Jack Slade, deceased," a proper 
Hunt v. State, 201 N. C., 37, 158 S. E., 703. 

Affirmed. 

FLOREKCE N. SUTTOK v. FRANKLIN 
COMPANY ET AI,. 

party to the proceeding. 

FIRE IN!SURANCE 

(Filed 8 April, 1936.) 

1. Insurance 0 d-Insurer suffering judgment held entitled to joinder of 
another insurer upon allegations entitling it to contribution. 

Judgment was awarded against insurer on a policy automobile acci- 
dent insurance, and insurer asked that another insurer be joined, and that 
it hale judgment against such other insurer for one-half plaintiff's judg- 
ment, alleging that such other insurer had also issued a policy of accident 
insurance on the same car. The other insurer demurred, contending that 
its policy was invalid. Held: The demurrer should have been overruled, 
the invalidity of the policy not being raised by demurrer. 

2. Pleadings D e- 
A demurrer admits facts well pleaded. 

3. Appearance A a- 
By demurring to the merits, a defendant puts itself i n  court. 

APPEAL by defendant Franklin Fire Insurance Comprmy from Spears, 
J., at January Term, 1936, of CRAVEN. 

Civil action to recover on policy of insurance ccb~ering Chrysler 
automobile. 
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Upon denial of liability and issues joined, the plaintiff was awarded 
judgment against the Franklin Fire ,Insurance Company upon the 
policy issued by it, which was paid; whereupon, said defendant asked 
that the St. Paul Fire and Marine Insurance Company, which had also 
issued a policy on said automobile, be brought in as a party defendant, 
and that the ('Franklin" have and recover of "St. Paul" one-half of said 
judgment. 

Demurrer interposed to said cross action upon the ground that the 
facts alleged are not sufficient to constitute a cause of action. Demurrer 
sustained ; exception. Appeal. 

L. J .  Eubanks for appellee. 
Ward & Ward for appellant. 

STACY, C. J. The principal matter debated on brief, to wit, the 
alleged invalidity of defendant appellee's policy, Johnson v. Ins. Co., 201 
N .  C., 362, 160 S. E., 454, is not presented by the record. I t  may be 
raised by answer. 

The demurrer admits facts well pleaded, Oliver v.  Hood, Comr., ante, 
291; Phifer v.  Berry, 202 N.  C., 388, 163 S. E., 119, and it would seem 
that upon the facts alleged, nothing else appearing, the demurrer should 
have been overruled. Ramsey v. Furniture Co., ante, 165. 

By demurring to the merits, the "St. Paul" put itself in court. Motor 
Co. v. Reaves, 184 N. C., 260, 114 S. E., 175. 

Reversed. 

STATE v.' ROBY SPENCER. 

(Filed 8 April, 1936.) 

1. Automobiles C c- 
Driving an automobile in excess of 45 miles per hour in the country on 

a public highway is prima facie evidence that the speed is unlawful, 
ch. 311, sec. 2, Public Laws 1935, but an instruction that the law prohibits 
a speed in excess of 45 miles per hour is erroneous. 

2. Automobiles F b- 
I n  this prosecution for manslaughter, resulting from an automobile 

accident, defendant is held entitled to a new trial for error in the charge 
applying the test of civil liability rather than of criminal responsibility. 

APPEAL by defendant from Clement, J., at September Term, 1935, of 
RANDOLPH. 

Criminal prosecution, tried upon indictment charging the defendant 
and another with manslaughter. 
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There is evidence tending to show that on the night of 19 May, 1935, 
the defendant, while intoxicated, was driving an automobile on Highway 
No. 70, a t  an excessive rate of speed, on the wrong side of the road, 
when he collided with another car, driven by Amos Kearns, and in 
which Aileen Luther was riding. Shortly after the collision Aileen 
Luther was found dead in the Kearns car. 

There is also evidence from which the jury could infer that the de- 
ceased met her death as a result of the collision. There is other evidence 
tending to show that she was dead before the collision occurred. 

The judge charged the jury "the law provides that one shall not drive 
an automobile at  a greater rate of speed than 45 miles an hour out in the 
country on the public highway." Exception. 

Verdict : Guilty as charged in bill of indictment. 
Judgment: Imprisonment in  State's Prison for not less than eight nor 

more than twelve years. 
Defendant appeals, assigning errors. 

Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 

J. V. Wilson and H.  M.  Robins f o r  defendant. 

STACY, C. J. I t  is conceded in  the State's brief the trial court was 
inattentive to ch. 311, sec. 2, Public Laws 1935, which provides that 
driving faster than 45 miles per hour, under conditions here described, 
"shall be prima facie evidence that the speed is not reasonable or pru- 
dent, and that i t  is unlawful." 

I t  also appears from a careful perusal of the charge ;as a whole that 
the test of civil liability, rather than that of criminal res:ponsibility, was 
applied in  determining the defendant's guilt. S. v. Cope, 204 N. C., 28, 
167 S. E., 456. 

This necessarily works a new trial. I t  is so ordered. 
New trial. 

IN RE WILL OF W. M. EVANS. 

(Filed 8 April, 1936.) 

Limitation of Actions B d- 
Where, at  the time of the accrual of the cause of action, the person 

entitled to bring action is not under disability, the statute of limitations 
will not cease to run because thereafter the right passes to an infant. 
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APPEAL by caveator from Harris, J., at September Term, 1935, of 
PITT. 

Caveat proceeding. 
The facts are these: 
1. I n  September, 1911, W. M. Evans died leaving a last will and testa- 

ment in which he named his son, Zeno T. Evans, executor. 
2. On 29 September, 1911, the executor duly probated said will in 

common form. 
3. On 8 August, 1912, Zeno T.  Evans died leaving him surviving a 

son, Elbert Evans, then about nine months of age. 
4. On 12 January, 1935, Elbert Evans filed caveat to his grand- 

father's will. 
The trial court held that the caveator's right to file said caveat was 

barred by the seven-year statute of limitations, C. S., 4158, and so in- 
structed the jury. Exception. 

Judgment on the verdict, from which the caveator appeals, assigning 
errors. 

Julius Brown for caveator. 
Harding & Lee and Albion Dunn for respondent. 

PER CURIAM. Affirmed on authority of Chancey v. Powell, 103 N. C., 
159, 9 S. E., 298. "In the statute of limitations, there is an express 
exception in favor of the rights of those who may be infants, etc., at  the 
time the right accrues, but if, at  that time, there is no disability, 
although the right may, on the next day, pass to an infant, etc., it is not 
within the proviso, so that it has grown into a legal adage, 'When the 
statute begins to run it continues to run.'" Mebune v. Patrick, 46 
N. C., 23. 

Affirmed. 

J. FRAXK STANLEY, ADMIXISTRATOR, V. TIDEp7ATER POWER COMPAXY. 

(Filed 8 April, 1936.) 

Electricity A a-Defendant held not liable for intestate's death caused by 
contact with wire which intestate had knocked down in auto accident. 

Evidence that plaintiff's intestate drove his car off the highway, hit 
defendant's pole, causing an electric transmission wire supported thereby 
to sag, that intestate left the car where it stopped against a tree, but was 
killed when he returned and came in contact with the sagging wire which 
had caught on the car, is insufficient to resist defendant's motion to 
 onsu suit, the evidence failing to establish negligence of defendant and 
disclosing contributory negligence on the part of plaintiff's intestate. 



I N  T H E  SUPREME COURT. 

APPEAL by plaintiff from Barnhill, J., at November Term, 1935, of 
LENOIR. 

Civil action to recover damages for death of plaintiff's intestate, 
alleged to have been caused by the wrongful act, neglect, or default of 
the defendant. 

On the night of 9 November, 1934, plaintiff's intestate drove his auto- 
mobile off Highway No. 11, across a drain ditch, stru~:k a pole which 
supported defendant's electric transmission wire, and came to a stop 
when his car ran into a tree. The wire sagged down and caught on the 
car. Plaintiff's intestate and his companions left tho automobile in 
safety and returned to the highway. Later plaintiff's intestate started 
back to his car when he came in contact with the transnlission wire and 
was killed. I t  is in evidence that the parties had all been drinking. 

From judgment of nonsuit, entered at  the close of plaintiff's evidence, 
he appeals, assigning errors. 

J o h n  G. Dauvon  and Al len  & Al len  for p la in t i f .  
Poisson & Campbell and Rouse & Rouse for defendant. 

PER CURIAM. The judgment of nonsuit is correct, whether viewed 
from want of evidence to establish actionable negligence on the part of 
the defendant, or from the standpoint of contributory negligence on the 
part of plaintiff's intestate. 

Affirmed. 

JULIA A S K  CARTER V. D. W. BOST, L. T. HARTSELL, TRUSTEE, AND 

GEORGE I. CARTER. 

(Filed 8 April, 1936.) 

Limitation of Actions A d-Right to foreclose deed of trust given as addi- 
tional security by person not liable on note held governed by ten-year 
statute and not three-year statute. 

Plaintiff esecuted a deed of trust on her land as additional security for 
the principal's debt, the principal having executed the note and a deed of 
trust on his lands. Plaintiff did not sign the note, and brought this 
action,to have the deed of trust on her lands canceled as a cloud upon 
title, alleging that her liability on the note as surety was barred by the 
three-year statute of limitations, C. S., 441 (1).  Held: Plaintiff was not 
liable in any capacity on the note, and the right of action in rem for fore- 
closure of the deed of trust upon her land upon default of the principal is 
not barred until the expiration of ten years after the Imwer of sale be- 
comes absolute, or after ten years from the last payment on the note. 
C. S., 436, 437 (3).  
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APPEAL from judgment sustaining demurrer entered by Clement, J., 
a t  September Term, 1936, of ROWAN. Affirmed. 

This  is a n  action to remove cloud from plaintiff's title, instituted on 
23 January ,  1935. The complaint is  substantially to the effect that  on 
23 May, 1923, the defendant George I. Carter purchased from Ellen M. 
Bost a tract of land containing 128 acres, and borrowed from the de- 
fendant D. W. Bost the sum of $3,600 with which to pay therefor; that  
on said date a deed of trust was executed by George I. Carter and his 
wife (now deceased) and by the plaintiff and her husband (now de- 
ceased) upon the said 128 acres, as well as upon a' tract of 114 acres 
beloiiging to the plaintiff, to L. T. Hartsell, trustee, to secure a note for 
$3,600, payable to D. W. Bost, and representing the amount borrowed 
from him by George I. Carter;  that the plaintiff signed the deed of trust 
with the understanding, and to the knowledge of all parties concerned, 
that  she was signing only as surety, and that  her land included in said 
deed of trust should be bound only as surety; that  the deed of trust was 
due and payable on 23 May, 1924, but was not paid a t  that  time, and 
without the knowledge or consent of the plaintiff, and a t  the request of 
the defendant George I. Carter, the defendants Hartsell, trustee, and 
D. W. Bost, cestui que trust, granted to George I. Carter extensions from 
time to  time for payment of interest and principal on said note; and 
that  inasmuch as more than three years have elapsed since such exteu- 
sions were granted, her land is released from the operation of the deed 
of trust, but that  said deed of trust constitutes a cloud upon her title. 

After filing answer, the defendants demurred ore tenus upon the 
ground that  the complaint failed to state facts sufficient to constitute a 
cause of action. 

The court entered jud,ment sustaining the demurrer, from which 
plaintiff appealed to the Supreme Court. 

R. Lee Wm'ght for plaintiff, appellant. 
Hartsell & Hartsell for defendants, appellees. 

PER CURIAM. According to the admissions made on the argument, 
the plaintiff did not sign the note. This being true, the plaintiff was 
never bound by the note, either as principal or surety, and, therefore, 
the authorities cited by the plaintiff to the effect that  actions against 
sureties on sealed instruments, not included in  specific statutes, are ordi- 
narily barred within three years by virtue of C. S., 441 (1 ) )  hare  no 
application to this case. 

The  plaintiff having executed only the deed of trust on her land as 
additional security for the debt, the only cause of action created by her, 
in the event of default i n  payment, was one to foreclose the deed of trust 
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against her land and not one for judgment against her personally-an 
action i n  rem, not in personam. 

The period prescribed for the commencement of the foreclosure of a 
deed of trust under power of sale is "within ten years after the . . . 
power of sale became absolute, or within ten years after the last payment 
on the same.'' C. S., 436, 437 (3). There was no contention that the 
rights to foreclose the deed of trust on the plaintiff's land is barred by 
the ten-year limitation, presumably for the reason $hat it appears that 
many payments on the debt were made within the ten-ylear period next 
preceding the commencement of this action. 

Affirmed. 

W. M. ELKES AND WIFE. ANNIE L. ELKES, v. INTERSTATE TRUSTEE 
CORPORATION, NORTH CAROLINA JOINT STOCK LAND BANK O F  
DURHAM, AND LUCINDA EDWARDS. 

(Mled 8 April, 1936.) 

1. Mortgages H h: H p- 
The burden is on the trustor attacking foreclosure for failure of due 

advertisement to prove such failure, since the execution of the power of 
salt? contained in the instrument is presumed regular. 

2. Mortgages H p- 
Mere inadequacy of purchase price is not sufficient, standing alone, to 

upset a foreclosure sale. 
3. Mortgages H j: H p-!lYustee may announce bid made for property by 

cestui que trust at the foreclosure sale. 
The cestui que trust advised the trustee by telephone t'hat it would bid 

a certain amount for the property. The trustee announced the bid at  
the sale, and there beiug no other bid, the bid was reported, confirmed, 
and deed made accordingly. Held: The sale is not voidable on the ground 
that the trustee could not buy in at  his own sale, since it appears that 
the bid was entered by the cestui, who is entitled to bid in the property 
at the trustee's sale. 

APPEAL by plaintiffs from Small, J., at October Term, 1935, of PITT. 
Affirmed. 

Gaylord d Hannah and David M. Williford for plainiiffs. 
J. B. James for defendants. 

PEE CURIAM. The facts are these: The plaintiffs in 1923 executed 
deed of trust on 60 acres of land to secure a loan of $2,900 made by the 
North Carolina Joint Stock Land Bank of Durham, N. C. Upo~i  de- 
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fault in the payment of the debt the substituted trustee, the defendant 
Interstate Trustee Corporation, sold the land under the power, and the 
holder of the evidence of the debt, North Carolina Joint Stock Land 
Bank, became the purchaser at  the price of $1,500. No advance bid 
having been placed thereon within the statutory period, on 22 February, 
1933, said trustee executed deed to the land bank, and on 16 March, 
1933, the land bank, for value, conveyed to the defendant Lucinda 
Edwards. 

I t  was admitted that there was as much as $3,000 due on the debts 
on the land at the time of the sale. Plaintiffs attack the validity of the 
foreclosure sale on the ground that it was not properly advertised, and 
that the attorney for the trustee making the sale also made the bid for 
the land bank upon which the purchase was made and deed executed. 

Plaintiffs further contend that the land was worth more than enough 
to satisfy all liens, and ask to recover from defendants, trustee and land 
bank, as damages, the difference between the value of the land and the 
debts and taxes, conceding defendant Edwards has acquired a good title. 
There mas no evidence that the sale was not properly advertised. Plain- 
tiffs offered the evidence of the attorney for the trustee, which showed 
that on the morning of the sale he was advised by telephone that the 
land bank wished to put on a bid of $1,500, subject to taxes for four 
years. At the sale at the courthouse door in Greenville, N. C., the bid 
of the land bank was announced. There was no other bid and sale to the 
land bank was reported and later confirmed. Plaintiffs also offered evi- 
dence that the land is now worth $4,000 or $6,000, though in February, 
1933, only $2,000 or $2,500. 

This action was instituted 1 January, 1935. 
Plaintiffs seek to recover from the land bank and the trustee on the 

ground that the foreclosure as between them and the plaintiffs was void 
because not properly advertised and because the land was offered, bid 
off, and sold by the same person. 

But the evidence fails to support either contention. There was no 
evidence that the sale was not properly advertised, and it is presumed 
to have been regular. Jenkins c. Grifin,  175 N .  C., 184; Phipps v. 
W y a f t ,  199 N. C., 727; Cawfield v.  Owens, 129 N.  C., 286. 

Nor did the fact that the land bank was creditor prevent it from 
becoming purchaser at  the sale by the trustee. Simpson v. Fry,  194 
N.  C., 623; B u n n  v. Holliday, ante, 351. 

Mere inadequacy of price is not sufficient to upset a duly advertised 
sale. Roberson v. Natthews,  200 N. C., 241. 

Plaintiffs invoke the rule that when a mortgagee or trustee buys at  his 
own sale the relationship of mortgagor and mortgagee will continue 
(Owens v. N f g .  Co., 168 N.  C., 397)) and rely on Gibson v. Barbour, 
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TRUST Co. v. LEVY. 

100 N. C., 192, and Lockridge v.  Smith, 206 N .  C. ,  174. I n  the Gibson 
case, supra, the sale was made by the agent of the mortgagees, who bid 
off the land as agent of the purchaser (p. 196) ; and in the Lockridge 
case, supra, the agent and attorney of the trustee conducted the sale and 
bid it off for himself, and had deed made to himself. 

The facts here were different. The agent and attorney of the corpo- 
rate trustee making the sale received a bid from the land bank, an- 
nounced it, and that being the last and highest bid, sale was reported, 
confirmed, and deed made accordingly. 

The motion for nonsuit at  the close of plaintiffs' evidence was prop- 
erly allowed. 

Judgment affirmed. 

THE FIRST NATIONAL BANK AND TRUST COMPANY I N  MACON 
V. N. D. IAEVY ET AL. 

(Filed 8 April, 1936.) 
1. Evidence B d- 

The burden is on defendant to prove an offset claimed by him. 
2. Trial D b- 

The court may direct a verdict on an issue against the party having 
the burden of proof on the issue when such party fails to introduce evi- 
dence on the issue or when the evidence offered and taken to be true 
fails to make out a case. 

APPEAL by defendants from Barnhill, J., at November Term, 1935, of 
LENOIR. NO error. 

This is an action to recover on a note executed by the defendants and 
payable to the plaintiff. 

The defendants admit the execution of the note described in the com- 
plaint, and in their answer plead an offset or counterclaim. 

The issues submitted to the jury were answered as follows : 
"I. Did the defendants execute and deliver the note sued on?  An- 

swer : 'Yes.' 
"2. What amount is now due and unpaid thereon? Answer: '$650.00 

and interest.' 
"3. What offset, if any, are the defendants entitled to by reason of 

the matters and things set out and alleged in  the answers? Answer: 
'None.' " 

From judgment that plaintiff recover of the defendants the sum of 
$650.00, with interest from 15 November, 1932, and the costs of the 
action, the defendants appealed to the Supreme Court, asr~igning as error 
the instructions of the court to the jury with respect to the third issue. 



I?. C.] SPRING TERM, 1936. 835 

Wallace & White for plaintif. 
James R. Patton, Jr., A. R. Wilson, and Robert D. Holleman for 

defendants. 

PER CURIAM. There was no evidence at  the trial of this action tend- 
ing to support an  affirmative answer to the third issue. The burden in  
this issue was on the defendants, and for that reason there is no error in 
the instruction of the court to the jury that they should answer the third 
issue, "None." 

Defendants' assignment of error cannot be sustained. 
The  court may always direct a verdict against the party who has the 

burden of proof, if there is no evidence in  his favor, as where he fails 
to introduce any evidence, or if the evidence offered and taken to be true 
fails to make out a case. McIntosh, N. C. Prac. and Proc., p. 632. 

N o  error. 

J. A. WARREN v. U. M. WARD. 

(Filed 22 January, 1936.) 

APPEAL by plaintiff from Barnhill, J., at  August Term, 1935, of 
ORANGE. Affirmed. 

The following judgment was rendered in the court below : 
"The above entitled cause coming on for trial before the undersigned 

judge and a jury and being consolidated and tried together by consent; 
and i t  being agreed by counsel that if the case of 'Warren u. Ward' is 
decided in favor of the defendant that i n  tlle case of 'Ward v. Warren' 
tlle plaintiff is to have judgment for the possession of the property 
described in the pleadings; and the plaintiff J. A. Warren having volun- 
tarily amended his pleadings and alleged that  the contract relied upon 
by him was an  oral contract, the court being of opinion that since the 
complaint shows upon its face that the contract relied upon is a contract 
for the purchase and sale of real property and was riot reduced to nr i t -  
ing or signed by the defendant, and that the defendant denies the con- 
tract and pleads the statute of frauds, the plaintiff cannot recover; upon 
a demurrer ore tenus and a motion for judgment by the defendant the 
court renders judgment in  favor of the defendant. The plaintiff Warren 
demurs to the cross action and counterclaim of the defendant Ward for 
damages in tort, which the court sustains. The defendant Ward takes a 
roluntary nonsuit upon his counterclaim for rent. 
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"It is further adjudged in the case of 'Ward v. Warren' that  the plain- 
tiff is entitled to the immediate possession of the lands tltscribed in the 
pleadings. I t  is  agreed that  execution on this judgment will not issue 
until the first of January ,  1936, upon the payment of r e r t  for 1935. 

M. V. BARNHILL, 
Judg,? Presiding." 

The plaintiff excepted and assigned as error the action of his Honor, 
Judge Barnhill, in sustaining the demurrer ore tenus of the defendant, 
which is the only question involved in this appeal. 

John J .  Henderson for plaintiff. 
8. M.  Gattis, Jr., for defendant. 

PER CURIAM. W e  see no error in the judgment of the court below. 
The allegations of plaintiff's complaint and his prayer for relief we 
think are so general and indefinite that  under our most liberal practice 
plaintiff is not entitled to an  issue as to the question of valuable improve- 
ments. The principle invoked by plaintiff is  well settled in P a s  v. 
Brooks, 125 N.  C., 129; S. c., 127 N. C., 119, and the more recent case of 
Insurance Co. v. Cordon, 208 N. C., 723. The pleadings of plaintiff and 
the theory upon which the case was heard in the court below does not 
now permit plaintiff to invoke the well settled principle in tlie above 
cited cases. 

The  judgment of the court below is 
Affirmed. 

STATE v. W. J. SWAN. 

(Filed 22 January, 1936.) 

Appeal and Error J d- 
Where the Supreme Court is evenly divided in opinion, one Justice not 

sitting, the judgment of the lower court will be affirmed without becoming 
a precedent. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Frizzelle, J., at  November Term, 1935, of 
PAMLICO. Affirmed. 

The defendant was convicted on four counts contained in two bills of 
indictment charging him, while a n  officer of a bank, with receiving 
deposits, or permitting deposits to be received, when he knew the bank 
was insolvent, and with making and publishing certain false reports as 
to the financial condition of the bank. From judgment pronounced 
upon tlie verdict, the defendant appealed. 
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RICHARDSON 2). E D M U N D ~  CO. 

Attorney-General Brummitt and Assistant Afforney-General Seawell 
for the State. 

W .  R. Rodman, 2. V .  Razuls, T .  D. Warren, and L. I .  ,lloore for 
defendant, appellant. 

PER CURIAM. This case was argued a t  the Fall  Term, 1934, and, 
after being considered in conference, was assigned to Justzce Brogden 
for detailed investigation and report. Justice Brogden was. taken ill 
soon thereafter and after several months died without submitting an 
opinion. Since his  death the remaining members of the Court who 
heard the argument find themselves evenly divided upon the question of 
awarding the defendant a new trial. 

I11 accord with the established practice, the Court being evenly di- 
vided in  opinion, Justice Devir~ not sitting, the judgment of the Superior 
Court is affirmed and stands as the decision in this case without becom- 
ing a precedent. Arebel v. Sebel, 201 N .  C., 840, and cases there cited. 

Affirmed. 

D E ~ I K ,  J., took no part  in the consideration or decision of this case. 

A L V I S  RICHARDSON v. J. 31. EDhlUNDS COJIPANY. 

(Filed 22 January, 1936.) 

APPEAL by defendant from Hill, Special Judge, at  June  Term, 1935, 
of R O C I < I K G ~ ~ A M .  

Civil action for damages arising out of collision between two auto- 
mobile trucks. 

The  usual issues of negligence, contributory negligence, and damages 
were subriiitted to the jury and answered in f a ~ o r  of the plaintiff. 

Defendar~t appeals, assigning errors. 

P. W .  Gl ide~e l l  and .lllen £1. Gwyn for plaintiff. 
R. T. Pickens and Dalfon, Turner d Bickson for d ~ f o z t l a n t .  

PER C'VHIAM. The only cxceptioils brought forward in appellant's 
brief are those relating to the charge in which i t  is contended the court 
failed to '(state in a plain and col-rect manner the evidence given in the 
case," and likewise failed to ('declare and explain the law arising 
thereon," as required by C. S., 564. The exceptions are not of sufficie~it 
merit to call for elaboratiou or to warrant a new trial. Hence, the 
verdict and judgment will be upheld. 

No error. 
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F. M. MISENHEIMER v. TOWX O F  TROY. 

(Filed 22 January, 1936.) 

APPEAL by plaintiff from Sink, J., at  April Term, 1935, of MOKT- 
GOAIERP. Affirmed. 

This is,an action for actionable negligence brought by plaintiff against 
defendant alleging damage. 

R. L. Smith & S o w ,  I.$'. L. Jlaltn, and 111. C.  Lisk for plaintif, 
F.  T .  Poole for defendant. 

PER CURIAM. *4t the close of plaintiff's evidence the defendant made 
a motion in  the court below for judgment as in case of nonsuit. C. S., 
567 .  The court below granted the motion, and in  this we can see no 
error. 

The plaintiff's evidence was to the effect that he and hls brother were 
engaged in  hauling crossties and went to  Troy in  a truck, on 22 April, 
1933, and stopped in the main section of the town-on west side of street. 
I n  going to Johnson's store, on the east side, he passed across the street 
and stepped on the curbing and slipped and fell on a barrel i n  front of 
Johnson's store. Tha t  the curbing mas painted white with fresh paint. 
Plaintiff testified, in pa r t :  "I went across the street and the little six- 
inch curbing was painted white and I stepped on it with my right foot 
and i t  slipped out to the left and threw me over on the barrel-the right 
side. I t  was an  apple barrel, with no hoop on the top, an empty 
barrel." 

The plaintiff was seriously injured. I t  was in  the inorning, about 10 
or 11 o'clock. 

Johnson, a witness for plaintiff, testified: "Curb was painted half-way 
in front of store. A11 way round the end. Run off in front of filliig 
station. H a d  never seen this curb painted before. Don't know why 
it was there and don't know why or who put i t  there." 

I f  it  was negligence for the defendant to paint the curbing, there is no 
evidence that  i t  mas done by the defenda~it  town, or that  the officers of 
defendant knew, or by the exercise of due care ought to have known, of 
the situation complained of. I t  is questionable, under the facts and 
circumstances of this case, if the painting of the curbing was done by 
defendant and the barrel was as indicated in the evidence, that  it mas 
such a situation that  injury to travelers might be reasonakdy anticipated 
or foreseen. 

We think the judgment of the court below must be 
Affirnied. 
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WILLIAM LAMOST v. H I G H S h I I T H  HOSPITAL ET AL. 

(Filed 22 January, 1936.) 

_~PI>EAI .  by defendants from F r i z z e l k ,  J . ,  at  August Term, 1935, of 
HOKE. 

Civil action to recover damages for allegctl ~~eg l igeu t  illjury, result i~lg 
i n  verdict and judgment for plaintiff. 

Defendants appeal, assigning errors. 

R. A .  Collier and Parse,; X c I n t y r e  & H e m y  for plaintif f .  
Sapp & S a p p ,  Oates & I l e w i n g ,  and  Spru i l l  & Spru i l l  for defemlants .  

PER C u ~ ~ a n r .  This is the same case that was before us a t  the Spring 
Term, 1934, opinion filed 28 February, 1934, reported in 206 K. C., 111, 
173 S. E., -16, to which reference may be had for fuller statement of the 
facts. 

The record is quite 7 olumii~ous and uumerous exceptions h a l e  been 
as~igned as error, but a careful perusal of the case leaves us with the 
impr~ss ion that 110 new or ~lovel question of law is presented by the 
appeal. The learned judge evidently had before him, during the trial, 
vha t  was said oil tlic former appeal and the case of S a s h  v.  R o y s f e r ,  
189 N. C., 408, 127  S. E., 356. The  whole ground was covered in  these 
t n o  opinioiis and it ~vould w r \ e  no useful purpose to go over it again. 

S o  rerersiblc error has bcen made to appear;  hence, the verdict arid 
judgment must be upheld. 

S o  error. 

W O R T H  KELLY r. T H E  GREAT ATLASTIC  & PACIFIC  TEA 
CO;\IPAkxY ET AL. 

(Mled 22 January, 1936.) 

Appeal and Error J d- 
T h e  Imrden is on appellant to  show error, as the presumption is against 

him. 

APPEAL by plaintifi from C'owper, Special  J u d g e ,  at  Special June  
Term, 1935, of A ~ ) - I E C I < L E X B ~ R ( ~ .  

Civil action to recover damages for a n  alleged negligent illjury due to 
the failure of the corporate defendant, in the exercise of ordinary care, 
to furnish plaintiff, all employee, a reasonably safe place to work, 
brought against The Great Atlantic & Pacific Tea Company, a corpo- 
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ration chartered under the laws of the State of Arizona, and L. I. Smith, 
Clyde Culp, and J. M. Butler, citizens and residents of Mecklenburg 
County, North Carolina. 

Motion of nonresident corporate defendant to remove cause to the 
District Court of the United States for the Western District of North 
Carolina for trial. 

Motion allowed, and plaintiff appeals. 

,John N .  Robinson, Ralph V .  Kidd, and Hunter M.  Jones for plaintiff. 
Gufhrie,  Pierce & Blakeney for defendant A. d P. T e a  Co. 

PER CVRIAM. The petition for removal, besides showing the presence 
of the requisite jurisdictional amount, asserts rights of removal on the 
grounds of diverse citizenship and (1) fraudulent joinder of resident 
defendants, and (2) separable controversies. 

The trial court held that as the allegations of the complaint all point 
to the failure of the corporate defendant to discharge its nondelegable 
duty to furnish plaintiff, an employee, a reasonably safe place to work, 
the case was controlled by the line of decisions of which Cox v.  Lbr. C'o., 
193 N. C., 28, 136 S. E., 254; Johnson v. Lhr. Co., 189 N. C., 81, 126 
S. E., 165; and Rea v. Aliwor Co., 158 N. C., 24, 73 S. El., 116, may be 
cited as fairly illustrative; while the plaintiff contends the principles 
announced in Givens v.  Mfg.  Co., 196 N .  C., 377, 145 S. E., 681; Crisp 
v. Fibre Co., 193 N. C., 77, 136 S. E., 238; and Hollifield 71. Tel. Co., 172 
N.  C., 714, 90 S. E., 996, are more nearly applicable. 

Under the trial court's interpretation of the complaint, which is a 
permissible one, it would seem the plaintiff has not overcome the pre- 
sumption against error. LaNeve v. T e a  Co., 207 N.  C., $381, 176 S. E., 
560. To prevail on appeal, he who alleges error must make it appear 
clearly, as the presumption is against him. Poindexter v .  R. R., 201 
N. C., 833, 160 S. E., 767; Jackson v.  Bell, 201 N .  C., 336, 159 S. E., 
926. 

Affirmed. 

W. I,. IIOWLES, ADMINISTRATOR OF MARY VIRGINIA WOODWARD, DE- 
CEAE.ED, AND NEXT FRIEND OF E D I T H  MOZELLE WOODWARD, AN 

INFANT. C .  ATLANTIC COAST L I N E  RAILROAD COMPANY. 

(Filed 22 January, 1936.) 

A I ~ E A L  by defendant from Devin, J . ,  at March Term, 1935, of 
IIALIFAX. N O  error. 
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Two actions, one by W. L. Bowles, administrator of Mary Virginia 
Woodward, deceased, and the other by W. L. Bowles, next friend of 
Edi th  Mozelle Woodward, both against the Atlantic Coast Line Railroad 
Company, to recover damages for the death of Mary Virginia Wood- 
ward, and for personal injuries suffered by Edith Mozelle Woodward, 
pendiug in the Superior Court of Halifax County, were, by consent, 
consolidated for trial, and tried together. 

Issues arising in the pleadings were submitted to the jury and an- 
swered as shown by the record. 

The jury found that  Mary Virginia Woodward was killed, and Edith 
Xozelle Woodward was injured by the negligence of the defendant as 
the proximate cause of a collision between the automobile in which they 
were riding as guests of the owner and driver of the automobile and a 
locomotive engine of the defendant; that  neither the said Mary Virginia 
Woodward nor the said Edi th  Mozelle Woodward, by her negligence, 
contributed to her respective death and injuries; and that  the negligence, 
if any, of the driver of the automobile in which they were riding at  the 
time of the collision did not insulate the negligence of the defendant. 
The jury assessed the damages which the plaintiff is entitled to recover 
for the death of Mary Virginia Woodward a t  $5,000, and for tlie injuries 
suffered by Edi th  Mozelle Woodward a t  $15,000. 

From judgment that plaintiff, as administrator of N a r y  Virginia 
Woodward, recover of the defendant the sum of $5,000, and as iiext 
friend of Edi th  Mozelle Wootlward recover of the defendant the sum of 
$15,000, and that  the costs be taxed against the defendant, the defendant 
appealed to the Supreme Court, assigning as error the refusal of the trial 
court to  allow defendant's motion a t  the close of all the evidence for 
judgment as of nonsuit, and to give certain instructions to the jury as 
requested by the defendant. 

George C .  Green and B. S. Royster, Jr., for plaintifs. 
Spruill & Spruill, Dunn. & Johnson, and Thos. I T ' .  Duuu for de- 

fendant. 

PER CURIAM. On its appeal to this Court, the defendant contends 
that on facts shown by all the evidence, it is not liable to tlie plaintiffs 
in these actions, and that  for that  reason there was error in the refusal 
of the tr ial  court to  allow its motion a t  the close of all the evidence for 
judgment as of nonsuit, or to give the peremptory iiistruction requested 
by the defendant in apt  time, and in  writing. 

After a careful examination of the record, we are of opinion that  
defendant's contention cannot be sustained. I t s  assignments of error 
are overruled, and the judgment is affirmed. 
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Both actions arise out of a collision at a grade crossing in the town of 
Enfield, N. C. Every fact involved in  the issues submitted to the jury 
to determine the liability of the defendant was in dispute. The evidence 
was conflicting, and for that reason was properly submitted to the jury. 
The principles of law applicable to the facts as the jury might find them 
from the evidence are well settled and were correctly applied by the 
court in its rulings during the trial, and in  its charge to the jury. The 
record discloses no error of law in the trial. 

No  error. 

DEVIN, J., took no part in the consideration or decision of this case. 

GURNEY P. HOOD, COMMISSIONER OF BANKS, EX REL. THE TJNITED BAKK 
AND TRUST COMPANY, v. A. J. TILLEY, TRADING AS TILLEY'S 
WAREHOUSE, A. J. TILLEY, P ~ S O N A L L Y ,  J. W. HANCOCK, GEORGE 
T. HANCOCK, B. H. JONES, D. L. HANCOCK, L. C. SLOAN, 0. M. 
&IcI)ANIEL, AND 0. P. MAKEPEACE. 

(Filed 22 January, 1936.) 

APPEAL by plaintiff from Devin, J., at January Term, 1935, of LEE. 
No error. 

This is an action to recover on a note which was executed on 22 Sep- 
tember, 1931, by A. J. Tilley, trading as Tilley's Warehouse, as maker, 
and by his codefendants as endorsers. The note was dc.e on demand, 
and is payable to the order of United Bank and Trust Company. The 
amount due on the note at the commencement of the action was 
$2,910.84. 

The plaintiff owns the note sued on as an asset of The United Bank 
and Trust Company, an insolvent banking corporation in his hands for 
liquidation; he is not a holder in due course of said note. The title to 
the note was acquired by The United Bank and Trust Company from 
the payee, United Bank and Trust Company, by purchase, after its 
maturity. 

I n  defense of plaintiff's recovery in  this action, the endorsers, as 
defendants, alleged in their answers breaches by the payee of certain 
agreements with them with respect to the application of the proceeds 
of the note, and with respect to certain securities held by the payee for 
the protection of the endorsers. 
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These defenses were sustained by the jury. The  verdict as to the 
defendants A. J. Tilley and 0. P. Makepeace mas set aside by the trial 
judge in the exercise of his discretion. 

From judgment that he recover nothing from the defendants J. W. 
Hancock, D. L. Hancock, George T. Hancock, L. C. Sloan, B. H. Jones, 
and 0. M. McDaniel, on the cause of action alleged in  the complaint, the 
plaintiff appealed to the Supreme Court, assigning errors in the trial. 

J .  C. P i t tman  and Smith, Whar ton  & Hudgins for plaintiff. 
R. R. IIoyle and B. F .  Brittain for defendants. 

PER CURIAM. A careful examination of the assignments of error on 
this appeal fails to  disclose any  prejudicial error for which the plaintiff 
is entitled to a new trial. There was evidence tending to show agree- 
ments by the payee of the note sued on as alleged in the answers, and 
breaches of these agreements resulting in damages to the endorsers i n  
excess of the amount due on the note. 

The  judgment is affirmed. 
X o  error. 

DEYIN, J., took no part  i n  the consideration or decision of this case. 

MILTON HESTER, ADMINISTRATOR OF JAMES W. HESTER, DECEASED. T. 

NORTH CAROLINA RAILROAD COMPANY AND SOUTHERN RAIL- 
WAY COMPANY. 

(Filed 22 January, 1936.) 

APPEAL by plaintiff from judgment of nonsuit entered by Harris ,  J., 
at  the May Term, 1935, of DURHAM. Affirmed. 

Bennett & McDonald for p la in t i f ,  appellanf. 
Hedrick & Hall for defendants, appellees. 

PER CURIAM. This action was instituted by the plaintiff to recover 
damages for the alleged wrongful death of his intestate. It was alleged 
and evidence was offered tending to prove that  on 18 November, 1934, 
the intestate, James W. Hester, was struck, run  over, and killed by a 
passenger train of the defendants within the corporate limits of the city 
of Durham, and that  the defendants were negligent in that the train 
which struck the intestate was running a t  a rate of speed in  violation of 
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an ordinance of the city of Durham, and that the engineel. failed to blow 
his whistle or give other signal of the approach of the train. However, 
there is no evidence as to what position the intestate was ~n just prior to 
and at  the time he was struck, the evidence being that he was last seen, 
some few minutes before the train passed, in the public ]soad about 800 
feet from the place on the railroad track where his mangled body was 
subsequently found. I n  the absence of any evidence as to the intestate's 
position upon the track when struck the motion for judgment as of non- 
suit was properly entered. Norwood v.  R. R., 111 N. C., 236, and cases 
there cited. 

Affirmed. 

SALLIE D. HOLDERFIELD v. GEORGE ROSS POU, P. A. HODGES, a m  
K. B. JONES. 

(Filed 22 January, 1936.) 

Appeal and Error J d- 
Where the Supreme Court is evenly divided in opinion, one Justice not 

sitting, the judgment of the lower court will be affirmed without becoming 
a precedent. 

DEVIN, J., took no part in the consideration or decision of this case. 

NONSIJIT as to the defendant Pou and no appeal. Appeal by defend- 
ants Hodges and Jones from judgment based upon adverse verdict be- 
fore Daniels, Emergency Judge, at March Term, 1935, of WAKE. 
Affirmed. 

This is a civil action for damages alleged to have been caused by 
trespass upon the family burying ground of the plaintiff's deceased 
father. 

Albert Doub and J .  W .  Templeton for plaintiff,  appellee. 
Charles Ross and E. A. A d a m  for defendants, appellants. 

PER CURIAM. The Court being evenly divided in opinion, one of its 
members, Justice Devin, not sitting, the judgment of the Superior Court 
is affirmed and stands as the decision in this action without becoming a 
precedent. Nebel v. Sebel ,  201 N.  C., 840, and cases there cited. 

Affirmed. 

DEVIN, J., took no part in the consideration or decision of this case. 
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EIJZA WILLIAMS A X D  HUSBASD. I,. W. TT'ILI,IAMS, v. BLUE RIDGE 
BUILDIR'G & LOBN ASSOCIATIOK AR'D A. W. BURNS, JR., LIQUIDATI~G 
AGEST FOR THE CEXTRAL BAKB AND TRUST COMPAXT. 

(Filed 26 February, 1036.) 

, ~ P P E A L  by the plaintiffs from Oglesby,  J . ,  at  Alugust Term, l g n j ,  of 
BL'XCOMBE. Modified and affirmed. 

This nns  a civil action, instituted by the plaintiffs, to restrain a sale 
under a certain recorded deed of trust, signed arid purporting to be 
duly ackno~~ledged before a notary public by the plaintiffs, to the Central 
Bank and Trust Company, as trustee, to secure an  indebtedness of 
$7,000, and interest, to the Blue Ridge Building and Loan Llssociation. 
Edwin Rap, r ece i~e r  of the Blue Ridge Building and Loan Association, 
by consent, was made a party defendant in this Court. This case was 
here on a former appeal, 207 3. C., 362. 

I t  is alleged in the complaint that, while the f e n ~ e  plaintiff signed the 
deed of trust, she never appeared before the notary public whose ilanle 
is  affixed to the certificate, and ]lever, separately and apart  from her 
husband, assented thereto. This allegation is denied in the answer. 
The case was submitted to the jury upon the following issue: 

''1. Did the notary public, Fenton H. Harris ,  take the private esami- 
nation of Eliza Williams touching her voluntary execution of the deed 
of trust dated I1 December, 1929, securing the sun1 of $7,000 recorded 
in  Deed of Trust  Book 305, page P92?" Upon the issue being answered 
in  the affirmative, judgnlent was entered for the defendants, and the 
plaintiffs appealed, assigning errors. 

P r i t c h a r d  d. J a m e s  for p la in f i f f ' s ,  appe l lan t s .  
R. x. TT'ells and Smathers, Nald in  d XcCoy f o r  de f endan t s ,  ap -  

pellees. 

PER CURIAJI. We have examined the exceptive assignments of error, 
both to the rulings upon the evidence and to the charge, and find 110 

reversible error therein. The  charge is in compliance with the opinion 
in this case when before this Court on former appeal. 

However, in paragraph 6 of the judgment it is ordered that the de- 
fendants rccoler of the plaintiffs "the sum of $400.00, to  be discharged 
by the payment to said defendants of a sum equal to $25.00 per month, 
calculated from 12 October, 1933, until paid, and the same to be calcu- 
lated to the day of payment." I t  is conceded in  the brief of the appel- 
lees that this prorision of the judgment has no basis i n  either allegation 
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or proof. Such provision was erroneously inserted and must be stricken 
from the judgment. 

Paragraph 6 of the judgment should be stricken therefrom and the 
remaining provisions affirmed, and to that end the case is remanded to 
the Superior Court that judgment may be modified accordingly. 

Modified and affirmed. 

STATE v. MAJOR LOFYE. 

(Filed 26 February, 1936.) 

APPEAL from Oglesby, J., and a jury, at Sovember Term, 1935, of 
MADISON. NO error. 

The defendant was tried upon an indictment containing four counts: 
(1) Did unlawfully and willfully barter, sell, give away, furnish, de- 
liver, exchange, and otherwise dispose of intoxicating liquors. (2)  Did 
unlawfully and willfully transport, export, import, purchase, receive, 
possess, and have on hand intoxicating liquors. (3) Unlawfully and 
willfully did hare and keep on hand intoxicating liquor for the purpose 
of being sold and otherwise disposed of in violation of law. (4) Did 
unlawfully and willfully solicit and receive, and knowingly permit his 
employees and agents to solicit and receire an order for liquor, and did 
give information of how liquor might be obtained in violation of the 
law. The defendant pleaded not guilty. 

Harrison Treadway, a deputy sheriff, testified, in par t :  "I know 
Major Lowe. I found a half-gallon of whiskey five steps from the door 
of his house. I t  was in a gallon fruit jar. There were several empty 
jars around there that smelled like liquor. The defendant operates a 
filling station. The liquor was in the yard and you could not see any 
tracks. I t  was under a bushel bean basket in the yard. I went there 
about three o'clock in the afternoon and the defendant was at  home. 
The other jars I found around the house had had liquor in them. There 
were also some 'bat-wing7 bottles, about seven or eight or a dozen, there. 
There were also some jars, and I think a five-gallon can, all of which 
had the odor of whiskey in them. That was about five or six months 
ago, some time last spring. The whiskey I found was in a jar under a 
bean basket, five steps from the defendant's house. . . . The whis- 
key was near Marshall on the highway in the county of Madison." 

The defendant did not go on the stand, but a witness for defendant, 
Betty Stewart, denied the material allegations of the State as to defend- 
ant's ownership of the liquor. 
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The State only asked for a ~ e r d i c t  on one count, (lpossessing liquor for 
the purpose of sale." There n a s  a verdict of guilty, and the court ren- 
dered judgment on the verdict. Defendant exceptetl, assigned error, a i d  
appealed to the Supreme Court. 

Attorney-General  Sealcell and  Assis tant  ,Ltforney-General i ~ l c X u l l a n  
for the S ta te .  

Ra tnsey  iC. ..lI.lltLea~l; for d e f e n d a n f .  

PER CURIAM. The wituess, Betty S t m a r t ,  for defendant testified, in 
p a r t :  "I have seen Major Lowe take a drink whcn people came there 
and gave him one; that mas iri tlle fillirig station owlied by him and ill 
the yard, near the road. The last time I saw Major take a drink, I 
belime, was just before I ~ e n t  to jail in Asheville, about three month.: 
ago. I just saw him take a drink in  a glass. I saw him pour the 
liquor into the glass i n  the yard of the filling station and in the filling 
station, too. The  yard of the filling station is  right on the edge of the 
road." The court i n  its charge fully and correctly laid down the law 
applicable to  the facts. Tlie record discloses : 

"(The State further says and coi~tentls that you should be satisfied 
from the evidence offered by the defendant that  the deferidant on certain 
occasions was gireii drinks out on the highway near his home, and that  
he drank it.  The  court instructs you that if the defendant v a s  on the 
highway and someone gave him liquor and he took it and took a drink, 
then he  mould be guilty of possession.)" To the foregoing charge of the 
court in parelltheses the defendant excepted. "But the bill charges tlle 
defendant with possession for the purpose of sale, and whether the de- 
fendant \%as guilty of possession of the liquor for the purpose of sale is a 
matter for you to determine from all the evidence." 

Taking the charge as a whole, the exception and assignment of error 
of the defendant cannot be sustained. I t  is we11 settled that the 
charge must be taken as  a whole and not disconnectedly. The court 
below said:  ('But the bill charges the defendant with possession for the 
purpose of sale," etc. The  court below confined the question of the guilt 
or innocence of defenda~it  to  the possession for the purpose of sale. The 
court below charged the jury fully the law as to possession and construc- 
t i l e  possession. A11 the evidence shoued that defendant had a filling 
station and he made this his home. 

I n  57. v. l l a r d y ,  ante ,  83, i t  mas held (headnote) : "The provision of 
N. C. Code, 3411 ( j ) ,  that  a person may legally possess intoxicating 
liquor in his  dwelling for his personal consumption and the consumption 
of his family and bona fide guests is limited by the terms of the statute 
to a private dwelling occupied and used exclusively as a dwelling, and 
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a person may not lawfully possess intoxicating liquor in a building or 
structure used and operated by such person as a fil1:ng station and 
dwelling combined when the parts of the structure used for the respective 
purposes are connected.'' 
-   he defendant, under the above holding, having his home as part of 
the filling station, would be guilty if he had the intoxicating liquor in 
his possession, irrespective as to having it for sale. The charge of the 
court below was more liberal for defendant than he was entitled to and 
did not impinge C. S., 564. 

I n  the judgment there is 
No error. 

- 

C. H. MORROW ET AL. V. BURLINGTON HOTEL CORPORATION ET AL. 

(Filed 26 February, 1936.) 

APPEAL from Devin, J., at Chambers in Oxford, 10 July, 1935. From 
ALAMANCE. 

L. I). Meador and Walter CS. Green, Jr., for plaintiffs, zppellanfs. 
Louis C.  Allen and Smith, Wharton & ITudgins for defendants, ap- 

pellees. 

PER CCRIAM. This is an action, instituted by a minority stockholder 
in the defendant corporation, to enjoin the confirmation of foreclosure 
sale under deed of trust and the appointment of a rece:ver to wind up 
the affairs of the corporation. 

The learned and painstaking judge who heard this case in exfenso 
finds (1) that the plaintiff was given ample opportunity to raise or to 
have raised the bid made at  the foreclosure sale, and that no raise was 
forthcoming, (2)  that the sale was for the best interest of the creditors 
and stockholders of the corporation, and ( 3 )  that the interest of all con- 
cerned would be best conserved by the appointment of a receiver to wind 
up the affairs of the corporation, and upon these findings of fact con- 
firmed the sale and appointed a receiver. From this judgment the plain- 
tiffs appealed, assigning errors. 

There was an abundance of evidence to support the h d i n g s  of fact, 
and they amply sustained the judgment. 

The record presents no new question of law for discussion. 
The judgment of the Superior Court is 
Affirmed. 

DEVIN, J., took no part in the consideration or decision of this case. 
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PRESTON ROGERS ET A I ~ .  I-. ITr. L. BAILEY ET AL. 

(Filed 26 February, 1936.) 

APPEAL by plaintiffs from Cranmrr, J., at September Term, 1935, of 
MARTIN. 

C i ~ i l  action to redeem, for an accounting and damages. 
Plaintiffs allege that defendants took possession of their lands in 1929, 

i~nde r  an agreement to hold the same until the mortgaged indebtedness 
thereon of $300, then held by defendants, could be paid; that  thereafter, 
in breach of said agreement, attempted foreclosure of tax sales certifi- 
cate n a s  had and purchase made for defendants; that, in addition, de- 
fendants wrongfully attempted foreclosure of their said mortgage; 
wherefore plaintiffs ask to redeem, for an accounting, and for damages. 

Thc defendants deny the allegations of the complaint and plead. the 
three-xear statute of limitations. 

The judgment recites that "after hearing the pleadings read and argu- 
ments of counsel, upon motion of the defendants to dismiss the action as 
of nonsuit," the court being of opinion that plaintiffs could not recover, 
('ordered that  the plaintiffs be nonsuited." 

Plaintiffs appeal, assigning errors. 

B. A .  C'rifcher and J .  A .  Liverman for plaintifis. 
Jos. TI'. Bailey and Hugh G. IIorton for dcfendanfs. 

PER CURIAM. Reversed 011 authority of Dim-Downing v. Whi t e ,  206 
X. C., 567, 174 S. E., 451. 

Reversed. 

STATE v.  L E E  MURCHISON. 

(Filed 18 March, 1936. j 

APPEAL by defendant from Sinclair, J., at  Sovember Term, 1935, of 
HARXETT. 

Criminal prosecution, tried upon warrant  charging the defendant with 
operating a motor vehicle "on the public highways of North Carolina in 
a careless and reckless manner, while drunk," ete. 

Verdict : Guilty. 
Judgment:  That  defendant pay a fine of $10.00 and costs. 
Defendant appeals, assigning errors. 
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Attorney-General Seawell and Assistant .4ttorneys-Ge~nera2 McMullan 
and Bruton for the State. 

Neil1 McK. Salmon for defendant. 

PER CURIAX, While strongly controverted, there was some evidence 
of reckless driving as defined in the statute, section 3, ch. 148, Public 
Laws 1927; hence, the demurrer to the evidence, or motion to nonsuit, 
was properly overruled. S. v. Cope, 204 N .  C., 28, 167 S. E., 456. 

The other .exceptions are without substantial merit. 
No error. 

W. A. WEAVER v. PILOT LIFE INSURAXCE COMPANY OF 
GREENSBORO, N. C. 

(Filed 18 March, 1936.) 

APPEAL by plaintiff from Devin, J., at October Term, 1935, of WAYNE. 
Affirmed. 

This is an action, brought by plaintiff against defendant, on a policy 
of insurance, containing a provision for total and permanent disability. 
The policy defined total and permanent disability as follows: "For the 
purposes of this policy contract, disability shall be deemed to be total 
when i t  is of such nature that the insured is prevented thereby from 
engaging in any occupation or performing any work for compensation 
or profit, and such total disability shall be deemed to be permanent 
when it is present and shall have continued uninterruptedly for a period 
of at  least three months; but the entire and irrecoverable loss of the sight 
of both eyes, or the severance of both hands at  or above the wrist, or 
both feet at  or above the ankle, or of one entire hand and one entire foot 
will of itself be considered as total and permanent dirgability, without 
reference to the duration of the disability.'' 

J .  Paison Thomon for plaintiff. 
Langston, Allen & Taylor for defendant. 

PER CURIAM. At the close of plaintiff's evidence the (defendant in  the 
court below made a motion for judgment as in  case of nonsuit. C. S., 
567. The court below sustained the motion, and in thj.8 we can see no 
error. 

The plaintiff alleged in  his complaint : "That on or about . .. . . . Decem- 
ber, 1932, while the contract or policy of insurance was still in  force, 
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the existing contract between the plaintiff and defendant, and while all 
premiums then due by the plaintiff to, the defendant had been paid, the 
plaintiff became totally and permanently disabled, having been and still 
being prevented from performing any work or from conducting any 
business for compensation or profit." This was denied by defendant. 

After reading carefully the evidence on the part of plaintiff, we do not 
think, taking i t  in the light most favorable to plaintiff, that i t  sustained 
the allegations of his complaint. Thigpen  v. Ins .  Co., 204 N. C., 551. 

The judgment is 
Affirmed. 

DEVIN, J., took no part in the consideration or decision of this case. 

STATE v. OTHEL SHOAF A r D  SLIM BARNHARDT. 

(Filed 18 March, 1936.) 

APPEAL by defendants from Phillips, J., at  August Term, 1935, of 
DAVIE. 

Criminal prosecution, tried upon indictment charging the defendants 
with assault with deadly weapon, resulting in serious injury. C. S., 
4215. 

Verdict: Guilty in manner arid form as charged in  bill of indictment. 
Judgment:  Eighteen months on the roads. 
Defendants appeal, assigning errors. 

Attorney-General Seawell and Assistant Attorney-General X c X u l l a n  
for the State. 

B. C .  Brock and Walter H .  Woodson for defendants. 

PER CCRIAX. The record is not altogether free from difficulty. The 
evidence tending to impeach the prosecuting witness' identity of the 
defendants as his assailants was competent, but its exclusion will not 
be held for reversible error, as the impeachment was otherwise before 
the jury without objection. 

The question of jurisdiction, raised by the defendants, was decided 
against them in  S. v. Everhardt, 203 N .  C., 610, 166 S. E., 738. 

N o  error. 
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B E L L E  G. OWENS v. N E W  YORK L I F E  INSURANCI;: COMPANY. 

(Nled 8 April, 1936.) 

APPEAL by defendant from Clement ,  J., a t  October Term, 1935, of 
CABAKRUS. 

Civil action to recover on policy of life insurance. 
Execution and delivery of policy admitted. Recovery resisted on the 

ground of alleged material false representations by insured a t  time of 
application for policy. Defense not sustained. 

From judgment for plaintiff on the policy, defendant appeals, assign- 
ing errors. 

Br idges  d O r r  for plaintif f .  
Cansler  d Cansler  for de fendan t .  

PER CURIAM. The  case presents no new question of law or one not 
heretofore settled by a number of decisions. S o  reversible error has 
been made to appear. 

The  verdict and judgment mill be upheld. 
N o  error. 

S P R U I L L  SPAIN,  ADMINISTRATOR OF THE ESTATE OF D R L R Y  S. SETTLE,  
DIECEASED, V. R O B E R T  EXUM, AND M. S. HAWKINS A N D  L. H .  WIND-  
HOLZ, RECEIVERS OF NORFOLK S O U T H E R S  RAILROAD COMPANY. 

(Fi led  S April, 1936.) 

APPEAL by plaintiff from judgment sustaining demxrrer entered by 
Harr i s ,  J., at  September Term, 1935, of PITT. Affirmed. 

This was a civil action for wrongful death, heard upon complaint and 
demurrer. The  complaint alleges that plaintiff's intestate mas riding in 
"an automobile owned and entirely controlled by the defendant Robert 
Exum" when it collided with a train operated by the defendant receivers 
a t  a grade crossing in Marsden a t  an  intersection of the railroad tracks 
and the Greenville-Washington Highway, and that  as a result of said 
collision said intestate was killed. The complaint further alleges that  
said ('intestate came to his death directly and proximately as a result of 
the joint and concurrent negligence . . . upon the par t  of the de- 
fendants. . . ." The negligence of the defendant Exum alleged is 
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that when he reached the grade crossing he "was driving said automo- 
bile in  a highly reckless and unlawful manner, and at  a n  unlawful rate 
of speed, and drove said automobile to and upon said crossing, and there 
collided with a train operated by said defendants, receivers, which was 
then standing upon or moving over said crossing"; and the negligence of 
the defendant receivers alleged is that  they failed to provide proper 
signal devices or watchman to warn persons approaching the crossing of 
"trains standing upon or moving over same," and permitted their trains 
to block the highway, and that their engineer failed to blow the whistle 
or ring the bell attached to said train. 

The defeudant receivers filed demurrer to the complaint upon the 
ground that i t  failed to state facts sufficient to constitute a cause of action 
against them, and the court sustained the demurrer and entered judg- 
ment accordingly, from which plaintiff appealed. 

Gaylord & H a n n a h  and  J .  H.  Harrel l  for plaint i f f ,  appel lant .  
J .  B. J a m e s  for defendants ,  appellees. 

PER CURIAS~. The opinion of Brogden,  J., in  George v. Railroad,  207 
N. C., 437, is apposite to this case. I t  is as follo~vs: 

"The narrative of facts contained in  the complaint and the picture 
painted therein classify this case within all the essential principleq here- 
tofore announced and applied in  Ball inger  v. T h o m a s  and S o u f h e ~ ~ z  
R a i l u a y ,  195 N .  C., 517, 142 S .  E., 761. Of course, there are qlight 
variations of fact between the Bal l inger  case, supra ,  and the case at bar, 
which might form the basis of nice legal distinctions and metaphysical 
reasoning; nevertheless, i n  all practical aspects the Ball inger  case, supra ,  
is decisire." 

Affirmed. 

GLAIN SCOTT, DECEASED EMPLOYEE, AND J. 0. SCOTT AXD WIFE, PAREXTS, 
PLAIXTIFFS, v. FRANK AUMAN, EMPLOYER, AND LUMBER.MEN'S MU- 
TUAL CASUALTY COMPANY, CARRIER, DEFEKDANTS. 

(Filed 8 April, 1936.) 

APPEAL by defendants from Clement ,  J., at  December Term, 1935, of 
RAKDOLPH. 

This cause was heard in the court below upon appeal from an award 
by the North Carolina Industrial Commission to the plaintiffs, who are 
the parents and next of kin of the deceased employee, Glain Scott. 

From a judgment affirming the award, defendants appealed to this 
Court. 
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A. I .  Ferree for plaintiffs. 
Henderson & Henderson for defendants. 

PER CURIAM. The only question involved is whether the ruling of the 
court below that  the deceased employee left no one dependent is sustained 
by the evidence heard by the Industrial Commission. 

I t  was not controverted that plaintiffs were entitled to an  award, but 
the defendants contended the re  was e~ idence  that  plaintiffs were par- 
tially dependent on the employee, and that the amount of the award 
should be reduced for that reason in accordance with the provisions of 
the statutes. C. S., 8081 ( t t ) ,  8081 (vv). 

The Industrial Commission found the following facts : 
"The deceased was living in the home of his father while working in 

the employ of the defendant F rank  Auman. The dec?ased, from time 
to time, made some contribution from his earnings towards the purchase 
of food and other items in  the household of his father and mother. The 
deceased was living in said house and no board was being charged him 
for living there. From all the evidence it might be fairly concluded that  
the contributions made by the deceased to the living expenses of the 
family were no more than his just proportion of said expenses as com- 
pensation for his board in said house. While the deceased was away 
from home he made no contribution whatever to the family. The father 
of the deceased owned the farm on which he resided and neither the 
father nor the mother were dependent in any sense upon the deceased, as 
both were in good health and living on their own land." 

There being evidence to support these findings, they are conclusive on 
appeal. Toml inson  v. Sorwood,  208 N. C., 716; Rowe v. Rowe-Coward 
Co., 208 N.  C., 484; B y r d  v. I ~ m b e r  Co., 207 N .  C., 253. 

Judgment affirmed. 

DISPOSITION O F  APPEALS FROM THE SUPREME COURT O F  
NORTH CAROLINA T O  THE SUPREME COURT 

O F  THE UNITED STATES 

Xor fo lk  & W e s t e r n  Railroad Co. v. Maxwell,  Comr ,  of Revenue,  208 
N. C., 397, affirmed. 

State  v. Carden, 209 N. C., 404, petition for certiorari denied. 
Attorney-General v. Gorson, 209 N .  C., 320, petition for certiorari 

denied. 
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Abatement and Revival. 
B Pending Action. 

71 Same Subject of Action 
1. Where an action is pending between the parties, plaintiff may not 

maintain another action involving the same subject matter, although 
in the first suit he demands damages and in the second injunctive 
relief. Vinson 2;. O'Berry, 289. 

2. In this action to recover damages for defendant cestu~'s breach of 
contract to buy in the property embraced in the deed of trust a t  the 
foreclosure sale and to convey a certain part thereof to plaintiff's 
son, it  appeared that  the ccstui bought in thk property a t  the sale 
and conreyed the entire tract to a stranger, and that  in a prior 
action instituted by a third person involving the part of the tract 
not agreed to be reconreyed to plaintiff's son, plaintiff had inter- 
vened. Defendant filed a plea in abatement on the ground that  
h e r e  was a prior action pending between the same parties inrolring 
the same subject matter. Held: The plea in bar should have been 
overruled, since the actions involve separate tracts of land and the 
two actions are not identical for the purpose of the plea undrr tlw 
recognized tests. Bowling 2;. Bank, 463. 

Account Stated. 
A Nature and Requisites. 

c Acceptance of Account Rendered 
Where the debtor accepts a n  account rendered. either by assenting to ~ t s  

correctness or by failing to object thereto v ithin a reasonable time. 
he will be regarded a s  admitting its correctness, and the :lccount 
becomes an account stated. Stephemox v. Ho?leycutt, 701. 

Actions. 
A Nature and Essentials of Rights of Action in General. 

c Right to dlaintailz Cicil Action Arising Out of Unlatvful Act 
Plaintiff alleged that defendant bank, in consideration of plaintiff's 

turning over certain collateral, agreed to pay plaintiff's check in a 
certain amount, although plaintiff's deposit was insufficient to cover 
same, that the bank breached the contract by failing to pay same, 
and that  plaintiff suffered damage by reason of the breach by being 
prosecuted and convicted of issuing a worthless checli. Plaintiff 
took no appeal from the conviction for issuing the worthless check. 
Held: Plaintiff was not entitled to maintain the action, since it  
was based upon a violation of the criminal law of the State by the 
plaintiff, the conriction being deemed in accordance with 1 3 ~  in the 
absence of a n  appeal therefrom. Wheeler v. Bank, 258. 

B Forms of Actions. 
g Declaratory Judgment Act 

While the Declaratory Judgment Act does not authorize the bringing 
of an action not founded upon a legal controversy, and does not 
authorize the courts to give advisory opinions upon moot or abstract 
questions, the act specifically authorizes parties whose riqllts, 
status, or other legal relations a re  affected by a statute, ordinance, 
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Actions B g-continued. 
contract, etc., to obtain a declaration of rights, status, or other 
legal relations thereunder, and the act is held to afford a means 
of testing the validity of a statute requiring persons presenting 
themselves for registration to prove to the satisfaction of the regis- 
t rar  their ability to read or write any section of the Constitution, 
plaintiffs and all the people of the State being vitally affected by 
the statute in controversy. N. C. Code, 628 ( b )  ( h ) .  Allison v. 
Sharp, 477. 

Adoption. 
A Requisites and Procedure for Adoption. 

a Parties and Notice 
Where a mother has voluntarily relinquished control of her child and 

agreed in writing that  it  might thereafter be adcpted by some suit- 
able person approved by the superintendent of public welfare of the 
county, the mother thereby waives her right to notice of any pro- 
ceeding thereafter instituted for the adoption oi' the child. I n  re 
Foster, 489. 

d Right to Final Judgment of Adoption 
Where a mother has voluntarily relinquished custody of her minor 

illegitimate child, and agreed that  i t  might thereafter be adopted 
by some suitable person approved by the superintendent of public 
welfare of the county, and thereafter proceedings for adoption of 
the child a re  instituted by suitable persons, who are given custody 
of the child by the court pending final judgment, and who assume 
obligations for the care and support of the child, the mother, upon 
her later marriage, is not entitled to have the adoption proceedings 
dismissed upon petition filed in the proceedings by herself and hus- 
band, and the original petitioners in the proceedings, who are found 
by the court to be suitable persons and able to care for the minor, 
and who relied upon the mother's voluntary relinquishment of the 
child and incurred obligations upon the strengt? thereof, a re  en- 
titled to judgment decreeing final adoption of the child. I n  r e  
Foster, 489. 

Adverse Possession. 
A Nature and Requisites of Title by Adverse Possession. 

f Hostile or Permissive Possessiom 
Possession of one tenant in common is  the possession of all, and is not 

adverse to them, until there has been a n  ouster and adverse holding, 
and plaintiff held not entitled to attack possession of the tenant in 
common in possession from whom he acquired tltle by foreclosure 
of a mortgage executed by the tenant on the entire tract. Baileg 
v. Howell, 712. 

h Color of Title 
A mortgage executed on the entire tract by one tenlint in common in 

possession is not color of title a s  against the cotenants. Bailey 2;. 

Howell, 712. 

Appeal and Error. 
A Nature and Grounds of Appellate Jurisdiction of Supreme Court. (Orig- 

inal jurisdiction see State E b ;  appellnte jnrisd~ction in criminal 
cases see Criminal Law L.) 
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Appeal and Error A-continued. 
d Judgments Appealable (Matters reviewable see hereunder J a.) 

1. The denial of a motion to dismiss on the ground that the complaint 
fails to state a cause of action is not appealable. Olicer v. Hood, 
Comr., 291. 

2. The overruling of a demurrer on the ground that the complaint fails 
to state a cause of action is appealable. Ibid. 

3. At the close of the evidence the trial court intimated he would in- 
struct the jury that plainitff would be entitled to recorer only 
nominal damages, whereupon plaintiff submitted to a voluntary 
nonsuit, and appealed. Held: The ruling of the trial court did not 
go to the heart of the matter or take the case from the jury, and 
the appeal is dismissed. Hill v. Clark, 338. 

f Parties Who May Prosecute Appeal 
Where it  is made to appear that a party has died pending appeal, the 

~ ~ e t i t i o n  of the personal representative that he be substituted a s  a 
party will be allowed. Rules of Practice in the Supreme Court, 
No. 37. Hnnna 2;. Howard, 161. 

B Presentation and Preservation in Lower Court of Grounds of Review. 
b Theory of Trial 

An appeal  ill be determined in accordance with the theory of trial in 
the lower court. Queen v. DeHart, 414; NcOruu: v. R. R., 432; 
I n  re Parkcr, 693; Cox v. Assurance Society, 778. 

d Motions 
M7here defendant does not renew his motion to nonsuit a t  the close of 

all the evidence he waives his right to have the sufficiency of the 
evidence considered on appeal. C. S., 567. Stephenson v. Honey- 
cutt, 701. 

E Record. 
c Form and Requisites of Transcript 

Record need not show what testimony would have been when question 
is asked adrersarg witness on cross-examination. Etheridge r. 
R. R., 326. 

g Conclusiceness and Effect of Record 
The record imports verity, and an appeal will be determined on, and 

limited by, the record, and matters discussed in briefs outside the 
record will not be considered. Tomlinson 9. Cranor, 688. 

h Question Presented for Regiew on Record 
Matters not determined in the Superior Court or continued therein 

~ i t h o u t  prejudice are not presented for determination upon appe:~l. 
and will not be discussed or considered. I n  re Parker, 693. 

1.' Esceptions and Assignments of Error. 
b Sccessity for, Form axd Suflctency. 

1. In  the absence of exceptions to the findings of fact by the court 
under agreement of the parties, his findings are  conclusire. N. C'. 
Constitution, Art. IV,  sec. 13. Odom c. Palmer, 03. 

2 When i t  appears from the face of the record that errors in the trial 
were committed which renders the judgment void, the judgment 
cannot be affirmed on appeal, even though such errors are  not 
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Appeal and Error F b-continued. 
assigned on appeal as  grounds for reversal of the judgment. C. S., 
1412. I n  re  Will of Roediger, 470. 

3. An assignment of error to the remarks of the court to the jury must 
be supported by a n  exception appearing of record, and may not be 
presented by an exceptive assignment of error appearing for the 
first time in appellant's brief, although an exception to the remarks 
need not be entered in the record until after verdict. Winborne 
v. Lloyd, 483. 

4. Where appellant, in apt  time, excepts and assigns error to the charge, 
a formal objection to the charge is not needed in order for the 
exception to be considered on appeal. N. C. Code, 590 ( 2 ) .  Rice v .  
Hotel Co., 519. 

3. Assignments of error must be supported by exceptions taken during 
the trial in order to be considered on appeal. Greensboro v. Guil- 
ford County, 655. 

G Briefs. 
c Abandonment of Exceptions bf/ Failing to Discuss. 

Exceptions not discussed in briefs are  deemed abandoned. Hule 28. 
Stephenson v. Honeycutt, 701; Sparks v. Holland, 705. 

J Review. 
a Matters Reviewable 

1. In  proceedings to establish the boundary line between the parties, 
judgment was entered in accordance ~v i th  defendmt's contentions, 
and the court surveyor ordered to run the line in wcordance there- 
\\-ith. Upon the coming in of the surveyor's report, defendant 
moved to set aside the judgment and resisted confirmation of the 
surveyor's report on the ground that he had been misinformed by 
tlie surveyor a t  the time of the trial as  to whele the line would 
run. Held: The motion was addressed to the discretion of the 
court, and its ruling thereon is not reviewable. Gaskins v. Lan- 
caster, 301. 

2 .  Whether the court should allow plaintiff to amend :~fter  sustaining a 
demurrer to the complaint is a matter in its sound discretion, and 
its ruling thereon is not reviewable. C. S., 316. Hood, Comr., v. 
Xotor Co., 303. 

3. A motion to set aside the verdict as  being contrary to the weight of 
the eridence is  addressed to the disc>retion of the trial court, and 
the court's determination of the motion is not ordinarily review- 
able. Stephenson v. Hone~cut t ,  701 ; Alzderson v. Molland, 746. 

4. The determination of a motion that a party be a l low~d to i n t e r ~ e n e  in 
an action. upon a proper showing, is not revienable, the motion 
being addressed to the discretion of the court. Carter v. Smith, 
'788. 

c Of Findi~!gs of Fact (Sufficiency of exceptions to findings see here- 
under I?; review of findings in injunctive proceedirgs see hereunder 
J f . )  

1. On a motion to dismiss a n  action, instituted after  o on suit of a prior 
action between the parties, an the ground of res gudicata, the find- 
ing hy  the court, after considering tlie evidence in both actions, 
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t h a t  t h e  evidence offered by plaintiff was  substantially the  same a s  
t h a t  offered on the  t r ia l  of the  cause of action nonsuited, ordinarily 
T i l l  not be reriewed on appeal. Batson v. Lazindr!~ Co. .  223. 

2. Findings of fac t  by the  tr ial  court  a r e  conclusive on appeal when 
supported by any competent evidence. Vearcs  z'. Williamson. 448; 
Seawell, Attorney-General, t;. Notor  Club ,  624. 

3. Findings of fac t  by a referee. approved by the  t r ia l  court  and sup- 
ported hy competent evidence, a r e  ordinarily conclusive on :~pprnl.  
P a r k e r  z'. Hood, Comr., 494. 

4. An csception to a finding of fac t  by the  court must  be sustained when 
the  record does not  support such finding. P O U I I ~  2:. Hood, Cn?nr.. 
801. 

d Prcsunzptions and  B ~ r r d e n  of Shozciizg E r r o r  
1. The burden is  on appellants to show error,  and tha t  the  alleged er ror  

was  prejudicial. Il'illinms 1:. Stores Co., ,591. 

2. The burden i s  on appellant t o  show error,  a s  the presumption is  
against  him. Kelly v. Tea  Co., 839. 

3. Where the  Supreme Court  i s  evenly divided in opinion. one Justic-e 
not sitting. the  judgment of t he  lower court will he affirmed without 
becoming a precedent. S. v. Swan,  536; Hold r~ f i e ld  2;. POIL,  841. 

e Harmless and  Prejudicial  E r r o r  
1. The erroneous placing of the  burden of proof is  prejudicial error,  t he  

burden of proof being a substantial  right. Davis I . .  Dockery, 272. 

2. An esception t o  the  exclusion of testimony cannot be sustained r h e n  
the  record fails  to show what  the  testimony of t he  witness wol~ld  
have  been had he  been :lllo\\-ed to testify. Winborne z'. Lloyd, 453. 

3. The ,general rule t h a t  the  record must  show wha t  t he  ansn-er or 
testimony of a witness would h a r e  been in  order fo r  a n  exception 
t o  t he  exclusion of t h e  testimony to  be considered on appeal, does 
not apply where the  question is  asked on cross-examination of a n  
adversnry ancl hostile witnrss.  Ethc'ri@/e 1'. X. K., 327; X. ,t'. 
Htiski,~/s,  527. 

4. Ordinarily, a n  exception to the admission of certain testimony will 
not be considered on appeal v h e n  i t  appears t h a t  appellant elicited 
testimony of t he  same import  upon cross-examination of the wit- 
ness. Slrackelford c. TT'ood~wj/ of tllc I170rld, 633. 

5. A11 esception to the  admission of testimony cannot be sustuined n h e n  
the  par ty  excepting to  i t s  ndmission introduccs testimony during 
the  t r ia l  of t he  same import  a s  t ha t  excepted to. Q l r v o l  z'. D ~ H n r t .  
414. 

6. Ordinarily, a n  esception to  the  admission of incompetent evidence 
cannot be sustained T h e n  i t  appears t h a t  testimony of like import 
was  theretofore and  thereafter :~dmit ted  without objection. Tcse- 
necr v. Xills Co., 616. 

7. Where i t  appears from the  facts and nttendant circumstances appear- 
ing of record tha t  tlie court's remarlis to the  jury dur inq the tr ial  
could not h a r e  ~ r e j n d i c e d  appellant, such remarks cannot be held 
fo r  reversible error. li7inborne t l .  Lloyd, 483. 
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8. The admission of a letter i n  evidence without proper f o ~ ~ n d a t i o n  for  

i ts  admission will not be held reversible error when i t  appears tha t  
appellant was not prejudiced thereby. Ttoxcr  v. Chccrolct Co.. 
587. 

9. Where i t  al3pears t h a t  tbe  charge properly placi~lg the burden of 
proof 011 one of the issues upon one of defendants could not have 
heen understood by the jury a s  placing the burden of proof on any 
other issue upon such defendant, a n  exception tc the charge upon 
the issue cannot be sustained. Williams v. Stores Co., 591. 

f RCCZ'CW of Injunctive Procecdivgs 
Wllere the findings of fac t  i n  injunctive lxoceedings a re  sufficient to 

sustain the judgment and a re  supported by evideice, the jutlement 
will ordinarily be affirmed, although tlie Supreme Court has  tlie 
power to review the  evidence, and thcl evidence on the determinative 
facts i s  conflicting. Bawter  v. Button Corp., 607. 

fj Qt~c8tio11s Scceunary to Determination of Cause 
1. Where the  a n s n e r  of the  jury to  one of the issues determines the 

rights of the parties, assignments of error re la t inr  to nnother issnc 
need not be considered on appeal. TViubori~e v. L l o ~ d ,  483. 

'2. Where i t  is  determined on plaintiff's appeal t ha t  d ~ f e n d a n t ' s  motion 
to nonsuit should have been alloned, defendant's appeal from the 
ruling of the court on her  esceptions taken in the cwnnty court need 
not be considered. Stevens v. Cecil, 738. 

3. Where the answer of the  jury to one of tlie issues makes unnecessary 
the ansner ing of certain subsequent issues, esceptions to the c l l a r ~ r  
relating to such subsequent issues ncc~ l  not be confideretl on appeal. 
Williams v. Stores Co., 591. 

4. Where the  rights of the parties a r e  determined b : ~  the answers to 
certain issues, regardless of the answer to a subsequent issue, mnt- 
ters  relating to such snbseqnent issue need not he considered on 
appeal. Grccusboro v. Gzrilford  count^, 655. 

3 .  Where a n  appeal cnn be decided on either of two grounds, one in- 
volving a constitutional question, and the other a question of lesser 
moment, the latter alone will be decided. I n  r e  Parlier, 693. 

I i  Iletermination and Disposition of Cause. 
b Remand 

When i t  appears from the face of the rrcortl tha t  errors in the trial  
were committed which renders tlie jndgment roid,  the judgment 
cannot be affirmed on appeal, even though such wror s  a r e  not 
assigned on appeal a s  grounds for reversal of the  ;~ idgmrn t .  C. S.. 
1412. 111 r e  Will of Roediger, 470. 

r. Proceedings After Remand. 
a 3fatters avd Questions Opeu fo r  E'urthcr .-I (1 j~ctlicotiou 

The decision of the Supreme Court on a former appeal constitutes the 
law of the  case, both in subsequent ~roceet l ings  in the trial  court 
aiid on a subseqnent appeal. Dirson v. H(wlt)/ Co.. 254: J l c G r a ~ c  
r .  R. R.. 432. 
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B Effect of Appearance. 
a Waiver of Process 

Ry demurring to  the merits ,  a defendant puts  itself in ctr~urt. Slrttou 
c. Ins .  Co., 826. 

Arrest. (Arres t  and  Bail  see Bail .)  
I: On Criminal Charges. 

cr Force Permissible i n  JInkiizy Arrest  
A11 officer of the  law may use only reasonable and  necessary force in 

making a n  arrest .  and  whether the  force used in  any particular 
case i s  reasonable and  necessary or e s c e s s i ~ e  and unnecessnrj i? 
ordinarily a question for the  jury. S. z'. Eubanlis. 7.58. 

Assault. 
A Ciril  Actions. 

Qnertion of uhetl ler  defendants used escesrire force in protecting their  
property h t ld  ftrr jury ~ ~ p o n  conflicting evidence. Bailcy z' Foglc-  
&ow, 264. 

A t t a l ~ i ~ n t  (Serr ice  Irx ~~nlr l ica t ion  ant1 a t t a c l ~ ~ n e n t  see Process n c. I 

Attorney and  Client. 
A 0Aic.e of Attorney 

tr I/! G o ~ o ~ z l  
1. The  right to  practice law i s  kersonal and lnay not be exercised by a 

corporation either directly or indirectly I,$ employin:. lawyers to 
practice for  it. 8eazccll. A t t o r t ~ e ~ - C c ~ l c r o l .  z'. .llotor Club, 624. 

2. The  practice of law i s  not  limited to the  conduct of cases in court. 
but embracns, iu i t s  general sense, legal adr ice  : ~ n d  counsel and the  
da reparation of legal docnments and contracts b? n l ~ i c l ~  legal r ights 
a r e  securetl, although such mat ter  mag o r  m:Iy not be pendin:: in 
court. Zbid. 

71 d~lmiseioti, to B a r  crnd Kryzilation of R i g h t  to Practice 
1. ('. S., 199 ( : t i ,  providing t h a t  cnly those admitted and  licensed to 

practice a s  :~ t to rnexs  a t  law may  appear a s  attorney in any action, 
escept appearance by a par ty  i n  propria pcrsoiia, give legal advice 
fo r  a fee or any compensation, or prcyare legal documents, or hold 
then~se l r e s  out a s  c o n ~ y e t e ~ ~ t  to give legal aclrice o r  f ~ ~ r n i s l i  legal 
wrvices. is  constitutional and valid, the right to practice law beinc 
snlrjec+ to legislatire regulation within constitutional restrictions 
:tnd limitations, and the  s ta tu te  not being in contr:trention of any 
lrrovision of the  Sta te  or Federal  Constitutions. Scau'cll. .4ttor?i('!t- 
Ocnernl. z'. Slotor Club, 6'24. 

2 The trial  court found, u~o11 supporting e ~ i d e n c e ,  t h a t  tlefendiint cor- 
porations, a s  a pa r t  of their  services to their  members rendtared in 
consideration of t he  payment of annual  dues, mere engaqed in 
giving legal advice. in employing attorneys for  members i n  certain 
instances to collect damages out  of court, in allowing lay  members 
of the incorporated club to wri te  let ters on club stationery to per- 
sons i n v o l ~ e d  in accidents \ \ i th members of the  club advising, a t  
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B The 

least indirectly, that  snch persons were liable in damages in law 
for negligence in causing such accidents. and in drawing up receipts 
stating that n certain sum was received as settlerient of such dam- 
aces when collections were made as  a result of such letters. Held: 
The findings support the conclusion of law tliat defendants were 
engaged in the practice of lam in violation of C S., 199 ( a ) ,  and 
judgment upon the findings that  defendants be peppetually enjoined 
from performing snch acts is affirmed on appeal. Ibid.  

Relation. 
b Gcope of Attornelj's author it^ 

Ordinmily an  attorney has implied nnthority to contrc~l and mannge the 
suit in matters of procednre and to make aereements affecting the 
remedy d n r i n ~  the progress of the trial. I)ut an  attorney has no 
implied :~utlioritg, after the terinination or final disposition of the 
case in vhich he is employed, to cnter an  ngrcement materially 
affecting the rights of the client Dietz T. nolch 202. 

E Disbarment. 
a Grolc?ids for  Disbar~noi t  

The record in tliis proceeding disclosed that  respondeit, a t  the time of 
application for license to practice law, concealed from the Supreme 
Colirt giving the examination the fact tliat respondent had been 
disbarred by the courts of another state for unprofessional conduct, 
and that  he falsely represented to the Supreme Court that he had 
studied law in this Stnte for a period of two year? and had thereby 
qualified himself to take the examir~ation. H e l d  The fraudulent 
concealment of the fact of prior disbarment a l ~ d  the false ant1 
frnlidulent misrepresentations of a fact materia. to  the issuance 
of the license are sufficient grounds for the revocation of the license 
by the Supreme Court. Attomey-GencrnI v. Gorson, 320. 

The Snprcme Court has the power to reroke a license, issued by it ,  
entitling the licensee to practice law in tliis State, on the ground 
that  i ts  issuance was procured by fraudulent concealment or by a 
false representation of a fact material to its iss~iance. Attorne?l- 
General v. Corson, 320. 

The statutory disbarment procwdings in this case were prosecuted on 
the theory of professional misconduct as  an  attorney on the part 
of the respondent, and were based upon a civil action in which 
judgment wns recovered ngainst respondent, in his capacity as  
esecutor, and against the surety on his bond, for matters transpir- 
ing prior to the. enactment of ch. 210, Public Laws of 1933. under 
which the 1)roceedings were instituted. Hcld:  The verdict and 
findings that  respondent was guilty of misappropriation of funds 
coming into his liands a s  a n  attorney are not supported by the 
record tending to establish such misappropriation in his capacity 
as  esecutor, and respondent's motion for a directed verdict should 
have been allowed nnd his exception to the refusal of the Council 
of the Bar to grant his motion to nonsuit should have been sus- 
tained. I n  re Parker. 693. 
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Bnto~uobiles. (Liabil i ty of city fo r  in jury  caused by unsafe streets see 
Jfunicipal Corporations E c ;  r ight of city to require liability inwrance  
of dr ivers  of vehicles for  h i re  see Jlnnicipal Corllorations H d . )  

C Operation and I,aw of t he  Road. 
c Speed 

Driving a n  automobile in exccss of 4,s miles IEr hour in the  country on 
a linhlic Iiighway is prima fucir  evidence t h a t  t he  sgeed i s  unlawful, 
ch. 311, scc. 2,  Public Laws 1935, but a n  instruction t h a t  t h ~  law 
prohibits a speed in excess of 4.5 miles per hour is  erroneous. 8. 1' .  

Spewer ,  827. 

Evidence tha t  t he  driver of a car  gave timely warning before tnrninx 
his ca r  from the  highway into a side road is  sufficient to sustain 
the  jury's tintling t h a t  h e  \vas 110t negligent in so turning. and in 
the  driver 's  cross action to  recover dninages sustnined in  a collision 
with a car  driven by his codefendant, set up  in his answer in an  
action agi~ins t  both drivers insti tuted hy n guest in his codrfend- 
nnt 's  car,  t he  codefendant's motion to nonsuit the cross action on 
t l ~ c  g.round of contributury ~icgligencc is  ]~rtrp?rly tlenicd. Pitftxc111 
D.  Ucncning, 219. 

1, Driver of a ca r  going forty to  forty-five miles a n  hour failed to slacken 
speed o r  give any ~ v a r n i n g  a s  he  approached a group of children 
standing on the l l ir l i~vag, some on one side and some on the other,  
\vaitiiig for  a scliool bus clriren in f ront  of the ca r  and going in the  
same direction, Iic7d i i~gl igeut .  Smi th  C. .llillcr. 170. 

2 .  Evidence he7d for jury on issnrs of negligence ant1 l~roximate  cause 
in th is  action to recover for  injuries to  cllild struck by truck ;IS she 
crossed highway to enter auton~ol~i le .  Lcttc,t.nztr t i  r .  d l  ilTcr, 709. 

7 Erit7ciice of Xcgri!je~it Opcrrrtion 
After the collision in question the s l~eedo~ncter  on defcntl ;~nt 's  car  regis- 

tcxred 70 milrs per hour, tlie s l~e rdo~ue te r  haying stuck and ceased 
to function as  a result of the  collision. Held: Whether the needle 
on the  slteedometer fell or rose af ter  tlie c3011ision i s  :I matttsr  of 
rl>ecul:~tion and conjecture, and  i t s  l~osit ion a f t e r  tlie collision i s  no 
c~ridence tha t  clefendant was  tlriving 70 miles ller hour a t  thy t ime 
of the c d l i s i o ~ ~ .  h', C. Bc~itoii ,  27.  

1. Evidence tha t  the driver of a car  fitri~ig forty to  forty-five miles a n  
honr failed to slackell his s l~er t l  or gi1-e a n y  warning a s  11t: all- 
l!roaclltd a group of children standing on the  higll\\.ay, some on one 
side ; ~ n d  sonie on tlie other, wnitiiig fur  a ~cl lool  bus driven in 
f ront  of the cur aud  going in the same direction, t ha t  tlie driver 
saw, or coultl h a r e  seen in  the exercise of re;ison;~ble car(,. this 
situation. and tha t  he struck and injured one of the  children a s  she 
rnn across the highway to c i ~ t e r  t he  school bus a s  i t  stopped, ia hcld 
sufficient to snstuin the :~llegatioils of negligence and  1)roximate 
cause u s  a mat ter  of law, and dc~fcnd:~nts '  motions for judgment a s  
of nonsuit were 1)roperly denicd. ('. S.. 28'21 ( 45 ) .  Snzith 1. .  V i l l c r ,  
170. 
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Automobiles C m-continued. 
2. Evidence held for jury on issues of negligence and proximate cause 

in this action to recover for injuries to child struck by truck as she 
crossed highway to enter automobile. letter mar^ v. Miller, 709. 

3. Where plaintiff's evidence leaves in speculation and conjecture the 
determinative fact of nhether defendant's car W:IS being driven on 
the wrong side of the higlinay a t  the time of the collision, defend- 
ant 's motion to nonsuit is properly granted, th t~  burden being on 
plaintiff to establish tlie negligence of defendant. C. S., 2621 (61) .  
Cheek c. Brokerage Co., 369. 

D Guests and Passengers. 
d Acfzons 

1. I n  an action by a guest against the driver of a car to recover dam- 
ages sustained in a collision caused by the driver's negligence, the 
driver's motion to nonsuit on the ground of joint enterprise, con- 
tributory negligence, C. s., 523, and assnmption of risk is properly 
refused when there is conflict of evidence as  to nhether the guest 
had the right or did control the driving of the ear, and a s  to the 
issue of contributory negligence and assumptioil of risk, since LI 

clefendant is entitled to nonsuit plaintiff on defenses raised in his 
answer only when all the evidence, considered i11 the light most 
favorable to plaintiff, sustains such defenses. Piitman v. INzcui?rg, 
219. 

2. The liability of a driver to a gratuitous guest for injuries sustained 
in an accident occurring in the State of Tirginla must be cleter- 
mined in accordance with the laws of the State of Virginia, whicli 
deny liability except in case of wanton or culpable negligence. 
Wright  w. Pettus, 732. 

3. Evidence held insufiicient to establish wanton or ciilpable negligence 
of driver of car. Zbid. 

E Liability of Owner for Driver's Segligence. 
b Agents and Employees 

1. Where, in  a n  action against the d r iwr  of a car inflicting negligent 
injury and the owner of the car, the owner admits tlie fact of 
agency but denies that his agent a t  the time was acting witliin the 
scope of his employment and in furtherance of th13 principal's busi- 
ness, testimony of declarations of the agent imml'diately after tlie 
accident that a t  the time he was going after a newspaper for his 
employer is competent for the purpose of showing that  a t  the time 
the agent was acting within the scope of his emnloyment. Smith 
w, AViller, 170. 

2. Evidence that a house servant was permitted to use the employer's 
car in doing errands for tlie employer, and that the employer often 
allowed the emlrloyee to drive the car to the employee's house for 
articles of clothing for himself, and that on the occaasion in question 
the employer sent the employee to Set a suit of clothing from a 
cleaning establishment for the employer and take same to the 
employer's apartment, that the employee, after g ~ t t i n g  the clothes 
from the cleaners, stopped a t  his home on the way to the employ- 
er's apartment in order to  give instructions about his own clotl~es. 
that the house was about one thousand feet froin the enq11oyel"s 
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apartment,  and that  the  in jury  was  inflicted a s  the employee was  
driving from his house to the employer's apar tment ,  is held suffi- 
cient to make out a prima fncic case that  a t  the  time of the injury 
tlir employee was acting \vit l~in the  scope of his employment, the 
tl~viaticin from the  direct route being minor in  i t s  nature.  Jackson 
2:. Scheibcr, 441. 

.3. 'J'hc coinl~rtent evidence on the issue of defendant owner's liability 
tc~ntled to show that  animosity existed between defendant's driver 
nntl tlic l~laintiff. t ha t  tlie driver had t l ireatmed the plaintiff, and 
that  a t  the time of the in jury  the driver backed his car  past  plain- 
tiff, started the car  forward, and deliberately struck plaintiff, while 
11c. was sittiilg several feet  off the  unobstructed road. Held: De- 
fend:~nt  on.ner's motion to  nonsuit was properly allowed, since the 
evidence, even though sufficient to show that  the  driver was about 
his master's business a t  the  time, showed t h a t  the driver stepped 
asitle from the course of his employment and inflicted the  in jury  
\villfully to carry out his threat,  and that  lie was motivated by 
spite :rnd hatred personal to himself. Zbid. 

G Criinin:~l Responsibility of Owner or Driver. 
b C111pol)lc Seqligc~ice in Driving 

1. The evidence on behalf of the Sta te  tended to show tha t  defendant, 
while intoxicated, drove his ear  a t  a slreed of 55 to  60 miles per 
hour into a city street  intersection and struck the rear  of another 
car  which had passed tlie center of the intersection as i t  traveled 
along the intersecting street  from defendant's r ight,  tha t  defendant 
a t  the t ime was talking with a Ilnssenger in his car  and did not see 
the  intersection or the other car,  and that  the  passenger in defend- 
ant ' s  car  died a s  a result of injuries sustained in  tlie collision. 
Held: The evidence was  sufficient to overrule defendant's motion 
to nonsuit in a prosecution upon a n  indictment charging defendant 
with the unla\vfnl and felonious slaying of the deceased. S. U. 
Landin, 20. 

2. l<vidence that  defendant drove his car into il city street  intersection 
a t  35 or 40 miles per hour, but that  he blew his horn before enter- 
ing the intersection, and thereafter slackened his speed, and kept 
his car  on the right side of the street ,  and that  af ter  he had passed 
the center of the intersection the rear  of his ca r  was  struck by 
another car  entering the  intersection a t  05 to 60 miles per hour 
from clefendant's left, i s  held insnfiicient to be submitted to  the 
jury in a prosecution of defendant on a charge of manslaughter 
for  the death of a passenger in  the other ear  resulting from the 
collision, since the negligence of defendant in entering the  inter- 
section a t  an  excessive ra te  of speed had spent itself and would 
have been harmless but for the  intervening negligence of the  driver 
of the other car. Zbid. 

3. In this prosecution for homicide for  the death of deceased, killed in  
a n  automobile collision, defendant's motion to  nonsuit should have 
been allowed, there being no evidence tha t  the  collision was  caused 
by the culpable negligence of defendant. S. v. Benton, 27. 

4. Speed in  excess of 45 miles per hour is  pr ima facie negligence, but 
not negligence per se. S. .t'. Spe??ccr, 827. 
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5. I n  this prosecution for manslanghter. resulting from a n  automobile 

accident, defendant is held entitled to a new trial  for error in the 
charge applying the test  of civil liahility ra ther  t l ~ a n  of criminal 
reslmnsibilitg. Ibid.  

Bail. 
B I n  Criiuiilal Prosecutions. 

e Liabilities on Bonds 
1. I n  this action on an  appearance bond i t  alrpenred tha t  the bond 

stipulated that  i t  sllould create a l i i~bili ty against  a certain t rus t  
fnnd held by the trustees under a rewrded dec1ar:ition of trnst ,  and 
tha t  the bond s l~ould  create no personal liability on the pa r t  of 
the  trustees or any ccsttti que t n ~ s t ,  and tha t  the recorded trust  
agreement contuinetl like stipulations against  personal liability. 
Upon breach of the bond and the execution against  the t rus t  fnnd 
heing returned unsatisfied, the solicitor moved that  the trustee sign- 
ing tlie bond be made a party,  alleging that  the t rns t  in fact  created 
a ~ a r t n e r s h i p  between the  trustees, and that  the trustee sipninq the 
hand was  personally liable. Hcld: Tlie Sta te  llnving accepted the 
bond, and having notice, both actual and constr(~ctive,  of the pro- 
vision against  personal lial)ilitg, is  hound bg the tern13 of the bond 
and may not hold the  trnstee signing the Imnd personally liable 
8. 2'. Thomas ,  722. 

2.  The appearance bond in this case stipulated that  i t  sllould create 
linhilitg against a certain t rns t  fund, Iwt tlmt tile trustees and 
cestuis que f r ~ ~ s t c i t t  slionld not be gersonally liable. Tlie Sta te  
contended that i t s  provisions were void a s  being against public 
policy. Held:  I f  tllr Iwnd is void. a s  caontentled hy the State,  no 
recovery may I)e had thereunder, since in  such event the bond is  a 
~inll i ty.  Ibid.  

Banks and Ranking. 
C li'unctions and Dealings 

D r t ~ w r r  of n-orthless (-heck 11111y not innintain nrtion against hank for 
brencll of contract to pay same. Il'hcelci. 1 ; .  Rnnli .  268. 

H Insolvenc*y and Receivershil). 

1. Altl1o11~11 110 time is fixetl by ('. S., 218 ( c ) ,  u i th io  \I liich a stock- 
Iioltler of a n  insolvent bank must give notice of nilpeal f rom the  
;~sses sn~en t  levied against  hiill by thv ( 'omrnissio~~er of Ranks, the 
s ta tu te  provides tlint when the assessment is  dock~.ted i t  shall have 
the  for(-e and effect of a judgment, C .  S., 641, and therefore notice 
of al)l)eal from such assc~ssinent ninst be given within ten days  
a f t e r  the  docketing of the assessment, with the right of the stock- 
holder, in proper instances, to apply for  a writ  of certiorari, and 
when notice of appeal is not given within the  t ime required and 
no application for co.tiorari made. the stockholder loses his right 
to altpeal and the assessuient i s  final and conclusive. I n  re Baitk,  
216. 
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2. An actiim to vacate a stock assessment made under C. S., 218 ( c ) ,  

:rnd to  restrain execution thereon is  a direct a t tack upon the snm- 
mary jutlgmrnt of assessment. Oliver 1;. Hood, Comr., 291. 

:;. In  nn artion to vacate a stock assessment maile against  plaintiff by 
the ('ommissioner of Ranks under C. S., 218 ( c ) ,  and to restrain 
esecntion upon the summary judgment of assessment, a complaint 
fnililic to :tllcge that  l~laintiff ~ v a s  not a stockholder of the bank a t  
the  t imr of i ts  clt'siltg fails  to s ta te  a cause of action for the relief 
s o u ~ h t ,  and an allrgation that  there was  no certificate of stock 
standing in p la in t i f ' s  name upon the books of the bank a t  the t ime 
is insnfficient, since plaintiff' may be a n  equitable owner of stock 
ant1 li:~lrlt, to :~ssessment notwithstanding such fact. C .  S., 219 ( a ) .  
Ibid. 

4. The statutory liability imposed upon stockholders of a n  insolvent 
I,ank is created, not for the  benefit of the bank, hut  for the benefit 
of depositors and other creditors, and constitutes a fund in the 
nature  of a t rus t  fund in  the  sense that  i t  should be maintained 
intact and he available upon insolvency for equitable distribution 
among all  creditors. Hood, Comr.. v. Trus t  Co., 367. 

5. R y  provision of C. S., 219 ( c ) ,  a n  administrator,  executor, guardian, 
or trustee i s  not personally liable fo r  the statutory liability on bank 
stock held in their representative capacities, but such liability 
attaches to  the estate or  funds in their hands. Ibid. 

6. Fai lure  of bank a s  trustee of estate to sell bank stock helonging to 
the estate for  reinvestment held not to relieve estate of statutory 
liability on the stock upon the  hank's later insolvency and liquida- 
tion. Ibid. 

7. The principle tha t  a corporation cannot relieve a stockholder of lia- 
bility for  the balance due on unpaid stock to the  prejudice of 
creditors of the corporation applies to the statutory liability of bank 
stockholders. 1bi.d. 

8. Under the  provisions of C. S., 219 ( c ) .  the t rus t  es ta te  is  liable for 
the  statutory assessment on bank stock owned by i t ,  regardless of 
the  method by which the  t rus t  is  established, and where shares of 
bank stock appear on the btmks of the bank in the  name of "execu- 
tors," the statutory liability thereon of the estate may not be 
defeated by showing that  the stock was  held by the  executors a s  
executors and trustees under the  will for the  benefit of minor ulte- 
rior beneficiaries, the beneficiaries of the  income from the t rus t  
estate being of age, and there being nothing on the books of the bank 
to disclose the trusteeship. Ibid. 

9. The failure of a bank trustee to sell for reinvestment shares of the 
bank stock belonging to the t rus t  estate does not relieve the  estate 
of the  statutory liability upon the insolvency of the bank. I n  re 
Trust Co., 389; Young v. Hood, Comr., 801. 

10. The liability of a bank trustee to the t rus t  estate for i t s  negligent 
failure to  sell for reinvestment shares of stock of the bank belonp- 
ing to  the t rus t  estate cannot be set up a s  a counterclaim or set-off 
against  the statutory liability of the es ta te  upon the insolvency of 
the bank. I n  r e  Trust  Co., 389. 
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31. Under the  provisions of N. C. Code, 225 ( o ) ,  stockhclders of a n  indus- 

t r ia l  bank a r e  liable fo r  a statutory stock assessment upon the  
insolvency of t he  bank, when necessary for the  payment of debts 
contracted by the  bank subsequent t o  tlie effe13tive d l t e  of the  
s ta tu te ,  al though a s  between the  storkholders and  the  bank nnd the  
stock is  fully paid u p  a n d  nonassessable, the  provisions of the  
s ta tu te  fo r  tlie s t t ck  assessment being for  the 3enefit of t he  de- 
positors and  creditors of the  bank and not for  lie benef11 of tho 
bank. Hood. Comr., 9. Hezcitt, 810; Hood, Comr., 1;. T~i l l inms,  81b 

c Management a n d  C o ~ ~ t r o l  of Assets 
The Commissioner of Ranks  acts in a capacity equivalent to a receiver 

ill tak ing over the  assets of a n  insolvent bank, C. S., 218 ( c ) ,  aiid 
in such capacity represents the  depositors and  othvr creditors in the  
collection a n d  distribution of t he  assets of the  bank. Iiood. Comr., 
1;. l ' rus t  Co., 367. 

d Collection of Totes,  Offsets, and Corc?zterclaims 
1. Action on note held properly insti tuted in county of residence of 

l iquidating agent of illsolvent payet' bnnk. Hoofl .  C'omr., v. Pro- 
yressive Stores,  36. 

2 I n  a n  action by the  s t a t u t o r ~  receiver (111 n note esec*uted to the bank, 
defendant maker  set  u p  a counterclaim for  the  peiialty for  usury in 
a suru in escess of the  i l o t ~ ,  and  alleged demaild for  i t s  payment 
and  refusal  by the  receiver. Hcld: The receiver'<; demurrer to the  
counterclaim was  properly o ~ e r r u l e d .  Hood, Conet . I . .  Motor Co., 
303. 

3. While, in a n  action against the  Coniniissioiier of I ianks on a claim 
against  a bank in course of liquidation, i t  is  nec essury tha t  plaintiff 
allege and prove demand on defendant for  tlie payment of t he  
claim, in a n  action insti tuted by the  Commissionc?r of Banks on a 
note executed to  the bank by defendants,  defendants may  se t  u p  
breach of contract  by tlie bank resulting in  unliquidation damages 
a s  a n  offset against  the  note sued on without showing tha t  notice 
of the  claim was  given, prior to the  insti tution of t he  action, to  t he  
bank or the  liquitlating agent.  Hood, Co~nr . ,  I.. IJ i t tmnn,  740. 

e Claims and Priori t ies 
1. A depositor deposited with a bank a s  collecting agc.llt checks d rawn  

011 banks  in ( tlier states. The  checks were collected in due  course 
f rom the  drawee banhs a n d  final credit  given th t  bank of deposit 
the  day before i t  restricted withdrawals to  3 per cent of deposits 
under a n  eniergency statute.  Held: The relation of debtor and  
creditor existed between the bnnk of deposit and  the depositor on 
the  day  t h e  bank went on a 3 per cent restricted basis, and upon 
the  bank's subsequent liqniclation, the depositor is  not entitled to  a 
preference in i ts  assets. Tt'ceks v. Hood, Comr., 2531. 

2. A bank, acting a s  t rus tee  under  a will, received the  assets of the  
es ta te  and  commingled moneys belonging to t h e  es ta te  with i t s  
general assets and  exchanged securities of the  es ta te  for other 
securities. Upon i t s  insolvency, a successor t rus tee  was  appointed, 
t o  whom was  turned over the securities belunging to the  estate 
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which were held by the bank a t  the t ime of i t s  insolvency in the 
account of the estate, and tlie successor trustee brought action 
claiming a preference in  the  assets of the  bank for  the moneys 
commingled and the amount by n-hich the securities of the estate 
were depreciated by exchange of such securities by the  bank. Held: 
As to the funds of the estate commingled with the general deposits 
of the bank the relation of debtor and creditor existed, and the  
exchange of securities by the bank brought in no new money to  the  
hank, and plaintiff trustee is not entitled to a preferewe in  the 
assets of the bank. l 'arko. 2.. Hood, Corn?.., 491. 

3. The cashier and president of a bank pledged certain securities to 
secure county funds vhicli  the bank had on deposit i n  i t s  official 
c a p c i t y  of county treasurer.  Upon the insolvency of the bank. 
the county and the statutory receiver treated the securities, i n  the 
course of liquidation. :IS having been valitlly pledged to the county. 
IIcTd: The receiver is  estopl~ed by his conduct from denying the 
validity of the  pledge on the ground tha t  the pledge of the securi- 
ties had never been authorized by the board of directors of t h r  bank 
nor accepted by the board of county commissioners. Pasquotank 
C o z ~ ~ f y  v. Hood,  Comr.. 552. 

4. Penalty provided by C. S., 357, held inapplicable to demand against  
bank receirer for county funds held by the bank in capacity of 
county treasurer.  I bid. 

5. An estate may not claim a preference against  the :~sscts of an  in- 
solvent bank for alleged mismanagement of the estate by the bank 
while acting a s  trustee, resulting in loss to the estate. Youtlg v. 
Hood, C'omr., 801. 

6. Where plaintiff i s  not entitled to a l)reference in  his suit  against  the 
receiver of a n  insolvent bank on a debt due by the  bank, judgment 
should be entered for plaintiff for the  amount of the debt a s  a 
general claim, and judgment tha t  plaintiff recover nothing is error. 
Purlier v. Hood, Comr., 494. 

Bastards.  (Right  t o  inherit  f rom see Descent B c.) 
B Custody and Support. 

c Crimiwul Liubiltty for Failure to Support 
A parent may be prosecuted under N. C.  Code, 276 ( a ) ,  for  willful 

failure to support his illegitimate child begotten and born before 
tlie effective date  of tlie statute,  the offense being the  willful failure 
to support an  illegitimate child, and i t  being sufficient if such n-ill- 
fu l  failure occur af ter  the effectire da te  of the statute.  S .  ?'. 

Parker ,  32. 

Bill of Discovery. 
A Nature and Es ten t  of Remedy. 

a I n  G e n o a l  
The old equitable bill of discovery has  been abolished by s ta tu te  and 

examination of the  adverse party substituted therefor, and the 
s ta tu te  i s  remedial and should be liberally construed. S. C .  Code, 
800, ct aeq. XcOrulc 2;. X. R., 432. 
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Bill of Discovery-conti?irred. 
1) Introduction of Examination Upon Trial .  

a Right to Infroduee E m m i ~ r a t i o n  
By tlie terms of the s t a tn t r ,  N. C. <'odr, 002. el-it1enc.e elicited f rom a 

witness upon exumination prior to tr ial  under the provisions of 
I\'. C. Code. 000, mtty hr rend a t  the trial. VcGmzc. v. R. R., 432. 

b . I t tncl i  nird Impeachmetif of Ezaminat io~i  bl/ Adverae Par ty  
Where the esamination of witnesses prior to tr ial  is had under the 

provisiom of X. C. Code, 900, ct scq.. and the  testimony elicited 
froin the witnesses read a t  the trial. the par ty  ag:ainst whom such 
evidence is  introduced is  not entitled a s  a mat ter  of right t o  cross- 
examine such witnesses, although they a r e  present a t  the  trial ,  the  
right to object to the competency of the evidence and cross-examine 
the  w i t n ~ s s e s  being available to  the  par ty  only a t  the time the 
examinntion of the witnesses i s  had. ~IZcQraw v R. R., 432. 

Bills and Xotes. 
G Payment and Discharge. 

f E.rtotsio?t of Timc f o r  I'nymmt (As affecting bar  of s ta tu te  see Limi- 
tation of Actions C a.) 

A11 estenbion of t ime for  payment of a note will not discharge an  en- 
dorser when the note provides on i ts  face that  extension of t ime 
for  payment is  waived by all parties to the note, the endorser beinq 
a "p r~ r t j "  to tlie note, C. S., 3082. V a w ? o ~  v. Stnford, 748. 

H Actions. (Action agninst bank for breach of contract to pay \vorthless 
check see Banks and Ranking C e . )  

a Pleadiiign nnd Ptrrties 
1. I n  a n  action on a note esecllted to a bank, the l i q ~ ~ i d a t i n g  agent of 

the payee bank and  the Reconstruction Finance Corporation, t o  
which the note had been pledged a s  collateral security, may jointly 
sue the makers of the  note. Hood, Corn?., v. Progressive Stores, 36. 

2. A payee of a note who pledges same t o  a third par ty  a s  wl la tera l  
security for a debt owed by the payee to such third par ty  does not 
par t  with legal t i t le to the  note. and has  a substantial  interest in 
the note sufficient to enable her,  ns tlie real  par ty  in interest, to 
maintain suit  thereon against  the  makers. and judgment on the 
note is  properly entered against  the  makers offering no defense 
agains t  recovery when the  payee obtains possession of the note dur- 
ing trial  and before judgment so that  the note may be canceled for 
the  protection of the makers when the judgment is  rendered. ll'llite 
v. lf'i?tslow. 207. 

b Ezidellcc altd Hnrdtw of Proof 
nefendant  admitted executing the note sued on, which was  introduced 

in evidencc~ by plaintiff, but defendant alleged certain matters in 
defense. The  evidence was  conflicting upon the d14ense relied on 
by defendant. Hcld: Defendant's motion to nonsuit was  properly 
denied. the burden being upon defendant to prove the defense, and 
pla int i f t"~ evidence heing sufficient to take  the case to the jury. 
Ruflterford Collegc v. Payne, 792. 

Slrflciemlt of Evidence aitd Sonsui t  
The note in sui t  stipulated that t he  consideration therefor was  to pro- 

vide, with other contributors, a n  endowment fund for the  denomi- 



Bills and  Kotes H c-contiwed. 

national etlucational ins t i t~ i t ion  namrtl a s  payee. I n  a11 action on 
the  note, clefeutlant ~nt tker  admitted i t s  exrcntion, but  alleged and 
ofiered evidencp to t he  t~ficct tliat the  institiition n:~iuetl a s  payee 
was  insolvent and \\-as in process of liqiiidation. ;lnd tha t  i t s  assets 
had been assigned to another d u c a t i o n a l  insti tution controlletl by 
the  same religiolis organization, and tha t  the  l)lirpose of establisli- 
ing a n  endo\vment fuiid for the  insti tution riamed ns l nyee  could 
not he ;lccom~~lislietl. HcId:  Altl~ongli there \r.:is s~ifticient consicl- 
erntioil for  the  note a t  the  time of i t s  esecutioll. the  niatters allegetl. 
if exist ing a t  t he  t ime of insti tution of action, constituted a defense, 
and the conflicting evitlenccl nlmn the  defrnse should h a r e  hcen sub- 
mitted to  the jnry. Rfctl~rrfrird P o l T c y ~  1.. P a p f e .  792. 

Boundaries 

B Proceedings to  Establish. 
b Uefo~sec .  

1i:quitnl)le matterq may be set  u p  by defent1:lnt in proceeding to P-tnblish 
b o m d a q .  Smi th  1; Jo1111sol1, 729. 

Burglary.  

C Prosecution > ~ n d  Punishment 
c Conlpctti~c?/ of E v i r l e ~ ~ c c  

Wlivrc i t  is  established by t~v ide~ ice  tha t  ti store buildin;: was broken 
in to  and  the vault  tllcrein blown open with nitro-glycerine, i t  is  
competent for  t h e  Sta te  to  show, in connection with evidence tend- 
ing to  establish defendwat's llresence a t  the  scene of the  criirie \\.lien 
it was  committed, t h a t  defendant had in his gosscssion dyn:nnite 
caps ant1 nitro-glycerine when he was  ;rrrc.strd some ten months 
a f t e r  tile commission of the  crime, since such, ~mssession tended to 
show that .  if defendant were present, he  committed or participated 
in t he  commission of t he  crinie, the probative value of the evidence 
being for  tlie jury. AS'. v. Huffman, 10. 

Eviderice tending to show tl iat  a store building had beell broken into by 
breaking the  lock and prizing the  rear  door open, t ha t  defendant 's  
fresh finger prints were  found tlie following morning about the 
vault ,  which had heen hlown o ~ e n  with nitro-glycerine, and about 
other placrs in tlie I~uilding, and tliat a t  t he  t ime of his ar res t  some 
ten months af ter  the  commission of t he  crime, defendant had in his 
possession dynamite caps and nitro-glycerilie, i s  11cld sufficient to 
be submitted t o  the  jury on the  issue of defendant 's  guil t  of feloni- 
ously breakiiig and rn t r r ing ,  the evidencc I~eing snficient to war-  
r a n t  t he  inference tha t  defendant was  ltresent and committed or 
participated in t he  commission of the  crime, and  the  weight and  
credibility of t he  eridrnce being for the  jury. 9. 1.. Eluffma~f, 10. 

A srntence of not less than twenty-fire nor more than th i r ty  years in 
the  State 's  Prison. 11l)on a plea of gnilty of ])ossession of \venpons 
and implements for house brraking, in violation of ('. S., 42.16. is 
within the  discretion of the  court  conferred by the  statute,  and  is  
not objectionable a s  a cruel and  unusual punishment within the  
meaning of Brt .  I, sec. 14, of the  C'onstitution of So r th  Carolina. 
R. v. Caiu, 276. 
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Cancellation and Rescission of Instruments. 
A Right of Action and Defenses. 

The grantor inay not rescind a deed executed in con&leration of the 
marriage of the grantee to him, since the grantclr cannot restore 
the consideration received for the deed. TT7hitlcy v. TVl~itlcy, 25. 

b For Fraud 
Plaintiff brought suit to recover rents for a filling station subleased to 

defendant oil company. The oil company set up in its answer a 
supplemental agreement between the parties, whi-h provided that 
defendant should not be liable for any further rents until a certain 
amount of gasoline had been sold a t  the station, and i t  was ad- 
mitted that  the stipulated amount of gasoline had not been sold. 
Plaintiff alleged that  his signature to the supplemental agreement 
was procured by the false and fraudulent representation by defend- 
an t  that the agreement was not intended as a vaiver of plaintiff's 
right to collect rents from defendant as  they accrued, that  the 
representation was made with knowledge and intcwt that  plaintiff' 
should rely thereon, that  plaintiff did rely thereon to his damage. 
Hcld: Plaintiff sufficiently alleged fraud in the prlcurement of the 
supplemental agreement, entitling him to the relief of rescission if 
he can establish the allegations by evidence. Rrecre v .  Oil Co., 527. 

e For Breach of Codi t ion 
1. A promise by the grantee to take care of the grantor so long as they 

birth should lire is a condition subsequent, and the breach of the 
condition does not affect the validity of the deed. Whitley c. 
Whitley, 25. 

2 .  A contrnct may be resciiided for breach of condition precedent con- 
stituting an integral part of the consideration cf an  entire and 
indivisible contract. Jrnliins c. JlyPrs, 312. 

ti. A contrnct may not, be rescinded for breach of a condition precedent 
unless the breach is material or substantial. Zbid. 

4. Evidence 11eld to show substantial performance of condition prece- 
dent, and plaintiff was not entitled to rescission. Zbid. 

5 .  Where it appears that  defendant failed to  procure a contract of 
indemnit~- insurance as  agreed upon by the parties in their contract 
for the exchange of cars, the breach goes to the substance of the 
contract and entitles plaintiff to rescind and be plsced in statu quo 
alitc upon the substantial damage of the car in nn accident. T u r ~ w r  
v. Chevrolet Co., 587. 

Cloud on Title see Quieting Title. 

Conflict of Laws see State A. 

Consoli~lated Statutes and Jlicliie's Code Construed. (For  couvenience in 
annotating. Rules for construction of statutes see Statutes.) 

SEC. 
74. Fnnds in heirs' hands from sale of land claimed by them by descent 

may be attached to pay debts of estate. Odom 5. Palmer, 93. 

03. Estate of life tenant is liable for tases assessed prior to his death as  
preferred claim, but assessments for public iml?rovements n ~ i d  
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Consolidated Statutes-co?zti?zued. 
SEC. 

charges for water and gas connections do not constitute preferred 
claim Rigsbee v. Brogden, 610. 

130, 131. Executrix may not bind estate on note for debt incurred wholly 
af ter  testator's death. Hood, Comr., v. Stewart, 424. 

131, 132, 166. Ordinarily, judgment against representative iq not lien on 
lands of estate. Tucker v. Almond, 333. 

135. Action to recover for personal services rendered testator's wife, in- 
volving construction of the will and an accounting, held properly 
brought in Superior Court. Meares v.  Williamson, 448. 

199(a ) .  Statute held constitutional and facts found held to warrant 
order restraining defendant corporation from further practice. 
Seawell, Attorney-General, 2; Motor Club, 624. 

218(c).  Stockholder must give notice of appeal from stock assessment 
within ten days from docketing of assessment. I n  re  Bank, 216. 
Commissioner of Banks acts as receiver in taking over assets of 
insolvent bank, and a s  such represents depositors and creditors. 
Hood, Comr., v. Trust Co., 367. Action to vacate stock asseqsment 
and to restrain execution thereon held direct attack on summary 
judgment of asseqsment. Oliver v. Hood, Comr., 291. Complaint 
alleging that  no stock certificate was standing in plaintiff's name 
on books of bank a t  time of its closing fails to state cause of action 
to racate  assessment, since plaintiff may be equitable owner of 
stock, C. S., 2 l 9 ( a ) .  Ibid. 

219(c).  An administrator, executor, guardian, or trustee is not personally 
liable for statutory stock assessment, but liability attaches to the 
estate or funds in their hands. Hood, Comr, u. Trust Co,  367. 
Under provisions of this section trust estate held liable for stock 
assessment although bank, acting as trustee, failed to sell the bank 
stock for reinvestment. Hood, Comr., v. Trust Go., 367 : In 9 e Trust 
Co., 389; Young 2;. Hood, Comr., 801. 

225(0). Stockholders of industrial bank are liable for aswssment to pay 
debts contracted by bank after effective date of statute Hood. 
Comr., v. Hewitt, 810. 

276(a) .  Parent may be prosecuted under this section although child was 
begotten before effectire date of the statute, i t  being sufficient if the 
offense of willful failure to support transpire after its effective 
date. S. v. Parker,  32. 

354, 439. Action against register's bond for failure to properly resister 
instrument accrues a t  time of such failure 2nd not time of discor- 
ery. Bank v. UcKinney, 668. 

357. Penalty provided for in this section held inapplicablr to demand upon 
bank receiver for county funds held 113 the bank in capacity of 
county t reawrer .  Pasquotank G o u n t ~  z' Hood. Comr., 552. 

361. Equitable matters may be set up by defendant in proceeding to estab- 
lish boundary. Smith v. Johnson, 729. 

416. I n  order for partial payment to prevent bar, circumstances must 
show debtor's recognition of debt as  then existing. Bryaut v. 
Kellum, 112. 
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Coiisolidated Stirtntes-cortt itt w t l .  
SEC.. 
437. Ten-ye21r s ta tu te  al)l)lies to principals in indemnity bond under s w l  

biit not t o  svreties therein. Trus t  C'o. v. Wil l ian~s ,  806. 

440. Stntutcl 1 ) ruv id in~  th;it this section sllould apply to electric pow!  
1inc.s i n  certain counties held constitutional. ~ S e c .  1, ch. 433, 
Public. Laws of 1923.) Blevins v. Utilities, 683. 

441 ( I ) ,  48U. 4::7(3). Right to foreclose deed of t rus t  given a s  additional 
security by l~e r son  not liable on principal note held governed by 
ten-ye;ir i ~ n d  not three-year statute.  Carto- v. Uost, 830. 

4 4 1 ( 3 ) .  Action for  t res l~uss  based un damage to land f m m  ponded water  
held i ~ o t  bilriwl by three-year statute.  Teser~eer  v. Yills Co., 616. 

441 (10 J . I )ws  not al)l)ly n l lere  owner reiliains in possession a f t e r  t a s  
foreclosure sale. Bailey v. Howell, 712. 

442. Action to  recover penults fo r  usury is  barred a f t e r  two years f rom 
payment of usurious charge. I1700dy n. Ins .  Co., ,364. 

446. 469, L'lS(c.) ( 7 ) .  Action on note held lkrogerly i n s ~ i t u t e d  in county 
of residence of liclnidating agent of illsolrent bank. Hood, Comr., 
v. I'royrcssino Stores,  36. 

450. Corpori~tioii iu i~y uot be ~iyl~ointecl  l iest  fr iend of infant.  111  re  W i l l  
of Hoediyer, 470. 

464. Ulron disii~iss;rl of ;iction 21s t o  t le fe i~t l ;~ i~t  to\vn, action was  p r o ~ e r l y  
remk~ntlrcl to county in nli ich defent1;mt administra.tor qualified itnd 
in wliich plaintiff resides. Banks  v. dogner, 261. 

515. Whether Superior Court  slioiiltl ;illow plaintiff to aniend a f t e r  sus- 
taining demurrer is  i n  court's sound discretion. Hood, Comr., z'. 

Jfotor. Co., 30% Where judgment overruling defendant's demurrer  
is  rerersc~cl o11 appeal, lrlaintiff' may ask  to be allowed to amend if 
so advised. Oliaer l j .  Hood, Comr., 291. 

523. \\'here driver 's  negligence i s  est.ablislied, his motion to nonsuit on 
defense of contributory negligence is  properly refused when the 
evidence is  conflicting on the  issue. Pit tma?l c. Downing, 220. 
Ordinarily, contributory negligence caniiot he taken advantage  of 
by demurrer .  Ramsell v. Fto.7litut.e Co., 166. 

525. Matter alleged in reply held within limitations upan scope of reply 
imposed by s ta tu te .  Bryari a .  Ufg. Co., 720. 

536. Demurrer  adinits f w t s  ln'olrcrly alleged, and cannot be sastained 
unless con~l)laint  is  wliolly illsufficient t o  s ta te  cause of action. 
Ramsey r'. Furni ture  Co., 165; Botcling qi .  Bank,  463. 

,537. Iieniedy where  complaint i s  indefinite but sufficient to s t a t e  cause of 
action is  by motion to have the allegations made clefiuite and cer- 
tain,  which motion must be made before demurrer.  Bowliug r'. 

Bcotli, 463 : Spcrrks v. Holland, 705. 

542. I n  absciic.r of plea of privilege, justification. or m:.tigating circum- 
stances, evidence held sufficient to  overrule corporate defendant 's  
motion to nonsuit i n  action fo r  slander. Alley 2;. Long, 245. Evi- 
dence held sufficient for  jury in th is  action for  libel, defendant not 
having pleaded privilege, justification, o r  mitigating circumstances. 
Harre l l  v. Goerch. 741. 
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Consolidated Statutes-eotrti?iued. 
SEC. 
547. Substitution of statutory receive* for insolvent plaintiff held not to  

constitute new action. Trus t  Co. 2;. Williams, 806. 

564. Defendant's objection t o  the  charge on the  ground tha t  i t  unduly 
stressed contentions of t h e  Sta te  i s  not sustained, i t  appearing tha t  
charge was  without er ror  when construed a s  whole. '5'. I . .  Hesto ' .  
99. Instruction i n  this case hcld erroneous a s  containing eq-wssion 
of opinion by the  court. 8. c. Rhiilehart. 150. 

667. On motion to  nonsuit  evidence must be considered in l i g l ~ t  most 
favorable to plaintiff. TYil1iam.s c. Storcs Co., 591 ; Tescweer c. 
Jfills Co., 615, and only evidence favorahle to  plaintiff will he con- 
sidered. Ford  17. R. 22.. 108. Where defendant does not cene\v 
motion to nonsuit a t  close of all evidence, henefit of first motion 
is  waived. Stephenson c. Honeycutt, 701. 

584. New t r ia l  will be awarded where issues submitted hy court  a r e  in- 
s r~f ic ient  to  present all material  mntters raised by pleaclings. &'fan- 
hack 1:. Ha?~wood,  798. 

590(2) .  Formal  objection to charge i s  not necessary in order for exccll- 
tion thereto to  be considered on appeal. Rice c. Hotel Co.. 519. 

591. Discretionary order sett ing aside verdict a s  being contrary to weight 
of evidence is not reviewable. dlzdcrson 1.. Holla~rd ,  746. 

600. H a s  no application to  action to  s r t  aside judgment a s  hein:: irrepn- 
la r .  Hood, Comr., v. Stewar t ,  424. 

618. Does not apply t o  liability of insurance carriers of tort-fe:tso!'s. 
Gaffneg v. Casualty Co., 515. 

624, 625. Fai lure  of clerk to endorse judgment on ~ e r i f i e d  statements does 
nc~t  render his judgments by confession thereon voitl. Clivc z'. 

Cline, 531. 

628 ( b )  , ( h )  . Validity of s ta tu te  prescribing t h a t  persons l~resent ing  them- 
selves to vote should prove to register ability to read nnd write 
sections of Constitution held ~ r o p e r l y  presentetl by ~ roceed ings  
under Declaratory Judgment Act. Allison c. Sharp ,  477. 

798. Facts  found held to  support judgment denying motion t o  r aca t e  
service by a t tachment  and publication. Banrter z:. Button C'orp., 
697. 

899, et seq. Examination of adverse par ty  before t r ia l  may be read a t  
t he  tr ial ,  and adverse par ty  may not cross-exanline witnesses a t  
t he  tr ial  in respect to the prior examination.  McGralc v. IZ. H., 
432. 

987. Agreement held original promise not n-ithin s ta tu te .  Bro tc .~~  u. I ~ P ) I -  
ton. 285. 

1003. 4101. Where deed of t rus t  i s  executed in substitution for purchase 
money lien without discharging original debt, dower does not at tach.  
Case 2;. Fitxsimolzs, 783. 

1397, 1317. Bonds for county jail held for  necessary, special puryose given 
special legislative approval, and  taxes therefor a r e  not subject to  
limitation on t a x  rate.  Caste2;ens z'. Stciirly Courrty, 75. 
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Consolidated Statutes-cot~ti?~ued. 
SEC. 

1321(a) ,  1334(8) ( a ) ,  ( d ) .  Bonds fpr county jail held fcr necessary, s w -  
cia1 purpose given special legislative approval, and taxes therefor 
are not subject to limitation on t a s  rate. Castevens v. Stanly 
County, 75. 

1412. Where error vitiating judgment appears on face of record, judgment 
may not be affirmed. I n  re Will of Roediger, 470. 

1436. Superior Court has original jurisdiction of all civil actions whereof 
esclnsive original jurisdiction is not given some other court. Brvan 
v. Street, 284. 

1608(cc).  Appehl from county court must be taken to next term of Superior 
Court commencing after adjournment of county court. Grogg v. 
Cfraybeal, 575. 

1723. Petitioners in condemnation proceedings may abandon proceedings 
after report but before confirmation. Light Go. 2;. Bfg. Go., 560. 

1743. Possession is not necessary to action to quiet title. Vick v. Winslow, 
540. 

1744. Proceeding for sale of contingent remainder held properly constituted, 
all persons having interest in property, vested or mntingent, being 
parties. Lancaster c. Lancaster, 673. 

1795. Attorney formerly holding note for collt~ction is not "interested party" 
within meaning of the statute. Va~znoy v. Stafford, 748. 

1790. Instruction in respect to defendant's right not to testify held with- 
out error. S. v. Horne, 725. 

2306. Plaintiffs seeking to enjoin consummation of foreclosure for usury 
must pay principal of debt, with interest. Smith v. Bryant, 213. 
Plaintiff must show that  holder of note received usurious charge. 
Zbid. 

2309. Insurer I~eld liable for interest on amount of policy from receipt of 
proof of death of insured until payment. Bank v. Ins. Co., 17. 

2352. I n  absence of agreement by lessor to repair, gradual disrepair of 
premises will not justify abandonment by lessee. Mortgage Go. v. 
Massie, 146. 

2365. Summary ejectment before justice of the peace is not exclusive, but 
action may be brought in Superior Court. Bryan v. Street, 284. 

2430. Plaintiff may recover actual damages sustained, although defendant 
publishes retraction of false, defamatory statement, but may not 
recover punitive damages in such case. Lay v. Publishing Co., 134. 

2583. Statutory procedure for appointment of substitute trustee, not having 
been followed, appointment of substitute trustee by purchaser of 
notes held void under terms of the instrument. In,?. Co. u. Lassiter, 
156. 

2621(45).  Evidence held for jury on issues of negligence and proximate 
cause in this action for injuries to child struck by car as  she crossed 
highway to enter school bus. Smith v. Biller, 170. 

2621(51).  Burden i s  on plaintiff to establish that  defendant was driving 
on wrong side of highway. Cheek v. Brokerage Co., 569. 
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Consolidated Statutes-cotztircued. 
SEC. 
2710(4) ,  2718, 2720. Assessments for public improvements arid charges for  

water and  gas  connections do not constitute preferred claim against  
estate of life tenant.  I<iysbec c. B r o g d e ~ ,  510. 

2787(36),  a s  amended by ch. 279, Public Laws of 1933. Ordinance requir- 
ing liability insurance or bonds for  vehicles operated for hire hcld 
valid. TITath.ins v. Iscle!~, 256. 

3092. Endorser is  "party" to note. Varrnoy c. Staflord, 748. 

3309. Parol  contract t o  convey held invalid a s  to creditors of vendor. 
Hood, Comr., v. Jlncclesficld C'o., 280. 

3315. Deed of gift  not registered in two years af ter  execution i s  void. 
Rceces c. Miller, 362; Allen 2;. Allen, 744. 

3379. Ch. 493, Public 1,uws of 1935, dot% not repeal general prohibition 
s ta tu te  i n  counties not named in the  act ,  8. t.. Jones,  49, nor affect 
provisions of general act  malting possession for  purpose of sale 
illegal even in the  counties named. S .  v. La~igley ,  178. 

3379(0) .  Evidence lreltl sufficient to  s~ lppor t  directed verdict of guilty i n  
th is  prosecution for  1)ossession of liquor for sale. S .  c. Lavgley, 
178. 

3411 ( j ) . Person may l)c:ssess intosicnting liquor for  lrersonal consumption 
only in  structure used exclusively a s  dwelling. 8. v. Hardv,  53. 

3845. 3563. Fai lure  of register of deeds to properly index instruments is  
breach of bond, for  ~vh ich  person injured may sue. Bank 2;. Mc- 
Kinney, 668. 

3846(bb). Plaintiff's held remitted to remedy under this section, and could 
not maintain action to restrain taking of property. Reed v. Hiyh- 
wnu Com.. 648. 

4133. Interl ine;~tions and a~inota t ion  made on will by testator held not t o  
effect revocation, the  intent to revoke not being apparent.  I n  r e  
Will of Rocdiger, 470. 

4143, 4158. Probate i n  common form i s  conclusive unti l  set  aside in caveat 
proceetlings, and devisees a r e  not liable for  rents  for period f rom 
probate to final judgment sett ing the  TT-ill aside. Whitehzcrst 2;. 

Hinton, 392. 

4159. Issue  raised by caveat must be tried by jury, and  parties may not 
submit agreed facts.  I n  r e  Will of Rocdiger, 470. 

4162. A devise will be construed to  be  in  fee unless i t  is  plainly indicated 
tha t  testator intended to convey a n  estate of less dignity. Jforris  v. 
Waggoner, 183. 

4236. Sentence of twenty-five to th i r ty  years for  violation of this section 
hcld within court's discretionary power. S. v. Cain, 275. 

4268. Fraudulent  intent i s  essential element of embezzlement. 8. v. lllc- 
Lean, 38. 

4447. As amended by ch. 290, l'nblic Laws of 1925, constitutes offense of 
willful abandonment and  failure to support minor child a continu- 
ing offense. N. v. Hinsnu, 187. 



878 INDEX. 

Consolitlated Statutes-conf inued. 
SEC. 
4606. Defendant must aptly tender plea in abatement to  p ~ e s e n t  contention 

tha t  crime was  committed in  another county. 8. v Ray, 772. 

4G2. Court may consolidate for  t r ia l  three indictments each charging de- 
fendant  with embezzlement f rom his employer on separate dates.  
S. c. JfcLean. 38. 

4647. Evidence of conviction in municipal court hc'ld incoml~etent under 
s ta tu te  upon trial  in Superior Court. S. 2;. JIoore, 44. 

4640 State  may nppeal in criminal prosecutions f rom jnclgnent for  defend- 
a n t  upon a special verdict, upon a demurrer,  upon a motion to  
quash,  and upon ar res t  of judgment. 8. 2;. Parker .  32. 

4650. Appeal t o  Supreme Court  i n  criminal prosecution will lie only f rom 
final judgment. S ,  v. Rladcs, 56. 

4664. Attention called to  du ty  of r lerk relative to notifying tlie Attorney- 
, General of appeals in criminal cases. S. v. XcLcod, 54. 

>506(;1).  County may incur liability for  premiums for  fire insurance on 
school buildings in mutual  company without submitt ing question to 
vote. Ful ler  c. Lockhart ,  61. 

5939 Hcld constitutional. Alhson 2;. Sharp .  457. 

5060. 6055. Absentee Ballot Law is applicuble to municipal elections. 
Phillips c. Slaughter,  543. 

B"S7. I,n\\s i n  force a t  t ime of execution of insurance po l~cy  become pa r t  
of insurance contract. Ful ler  2;. Lockhart ,  61. 

6304 Payment  of initial premium on life policy to  insurer 's  soliciting agent 
held payment t o  insurer,  but payment of subsequent premiums to  
local agent \vithout obtaining insurer's oficial r txeipt  hcld not 
payment to insurer. Llfills ti. Z?ls. Co., 296. 

6::4S. 6%1. Policyholders in mutual  fire insurance compan:r a r e  not stock- 
holders and  a r e  in no \ v w ~  liable for  tlebts of the  caompany beyolid 
t he  contingent liability fixed in  the  policy. Ful ler  c. Locklrart, 61. 
Statu tes  (lo not prohibit county f rom insuring school property with 
mutual company. Zbid 

6303(a) .  Collection agents ot  mutual  benefit association held agent of 
associution and not w e n t  of members. Shackclford ti. Woodnteiz of 
the World, 633. 

6415, 6433. In con st ruin^ policy a s  to  amount of property covered, i t  nil1 
not be presumed tha t  insurer charged larger premium than alloned 
by law. T~t l l rams v. 111s. Co., 763. 

6437. Insurer  p y i n g  mortgagee under prorisionb of mortgage clause h d d  
not entitled to  subrogation against  mortgagor. Buckner ti. Ins.  Co., 
640. 

6308. Beneficiary h a s  no vested interest  in lmlicy, nor does payment of 
dues or premiums create lien on policy S o ~ r e l l  v. 1Voodmen of the  
World, 226. 

5251( W). Statu te  regulating use of milk bottles held void a s  unnecessary 
interference with rights of citizens. A. G. Broekwtll ,  209. 



'iliSO(iL), ( I T ) .  P ro l~e r ty  acquiied h j  municilrality by t ax  foreclosure and 
ronted by i t  l ~ c l d  i ~ o t  e ~ e m p t  from t :~ \a t ion  Bt H , O H  1' Johrrctolr 
C o u ? l t ~ .  751. 

798". &:state of life t rnnnt  is  liable for taxes ;lsscsssed 1)rior to his dent11 
as preferred claim. R i y a b w  1 ' .  Broytlc)r, 510. 

802Y Tas-s;rlv (~ertific;rtt~ in Ilantls of reinaintlrrmnn does not constitute 
1)rt3frrretl clikim against  estate of life t e i~nn t .  R1g5bf.c  v .  B r o g d c r ~ .  
510. 

5037. Uidder ; ~ t  foreclosure sale of tax  certificate acquires no rights ill 
land 1)rior to confirm;~tioii. I t i c l ~ m o ~ r d  County 1:. ,Simmons, 250. 

8081 ( h ) ,  ( g g ) .  Iiitlustrial ('ommission has  exclusive jurisdiction of claim 
ilgi~iilst iilsnrer for failure to 1)rtrvide metlicnl ;ittentioil. H c d y c -  
pc'th 1:. Cmsrlf l l t~ Co. ,  45. 

YOSl(i). l~:vitlei~ce tha t  eml)loyec~ contracted ~ r n e u n ~ o ~ i i a  f rom ~ h m l g e  of 
tcmlwr;~tni~e  ill goill:: fiwln Iiot room into olren a i r  in 1~rforma11c.e 
of tl1itic.s Irc,ld iiisutticieiit to show that  t l r : ~ t l ~  was  result of "ncci- 
dent." b'lade z'. Ho.sir,t'!~ V i l l s ,  823. 

801;1(r). ('oiistrninji the ;~iileiitlment by ell. 449, Public Laws of 1933, i t  i s  
Iwld tha t  injnretl c~iiil~loyrc niiiy miriiit:~iil :rctioii in o\vn name 
;~ j i ;~ ins t  third 1)t1rsoii tort-feasor \\.hell crnl~loj-er fails  to  iilstitute 
stlvli i ~ c t i o i ~  withill six rnoi~tlis. Ilic7rd r .  I<. X.. 270. 

Consti tutio~i.  Sections of. ( 'oi~struc~tl .  ( F o r  coli\-e~liencc ill ;~iinotating.)  
BET. 

I, sec. 11. ( 'onrt's l~e rmi t t i np  l ~ r i v a t e  coniisr~l to assist solicitor docs 
not i i i~ l ) i i~g r  this section. A', I . .  C ' I L ~ ~ ( ' I I ,  404. 

I s .  I 1 1 .  1)cfelltlant is  11ot twice lknt i11 jeopardy by s e c o ~ t l  
i~rrili:i~n~t~iit ilfter ccii~tiriuance. S. c. Il.ttfsoir. 229. 

1, e 1 Act ~ e r m i t t i i i g  tr ial  Iiy court npou cunditioiinl plea of guilty 
held uiicoiistitutional, since jury t r ia l  may not be abrogated. S. c. 
C u m b ~ ,  5 0 ;  6. c. C r u m p .  5 2 ;  8. c. Hil l ,  53. 

I. scc. 14. Sentence of twriity-five to  thirty years for violation of ('. S.. 
4236, hc~lrl not cruel nor unusual punishment. S .  1;. C'ain, 275. 

11, sec. 1. C o w t  lias power and  duty to declare \vlietlier ac t  is  coiisti- 
tntion;tl \\-lien i t s  \-:tlidity is  1 ) r o ~ e r l y  c~hiillei~pctl. I\'. c. B r o c k ~ t ' l l .  
"9. 

11, see. 29. Act prcrvicliiig for establislimeiit of recorders' cc:~u.ts in 1)ar- 
ticul;lr county lrrltl uncor~sti tutional.  A ' .  I . .  1f7illium.s, 57. 

I Y ,  scc. 2. Court lins power and duty to declare ~vhetl ier  a c t  is  consti- 
tu t io l~nl  \vlie11 i t s  wlit l i ty is  1)~'ol)t~rly c~luillengeci. S .  v. LIrocklrcll. 
209. 

IT, sec. 1::. I n  absence of exceptions to  findinps of fac t  by the court 
under agreement of the  parties, his tindings a r e  cunclusive. Odo?n 
v. P o l m e r ,  93. 

Y, see. 4. County's insnriiig school property in mutu:~l coinpany does 
not lend credit of Sta te  to private cvrporntion. Fuller  G. Lockhtrrt,  
61. 
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Constitution-continued. 
ART. 

V, see. 5. Property acquired by municipality by t ax  foreclosure and 
rented by i t  held not exempt from taxation. Benson v. Johnston 
County, 751. 

T', sec. 6. Bonds for county jail held for necessary, special purpose 
given special legislative approval, and taxes therefcr are  not subject 
to limitation on t ax  rate. Castevens v .  Stanly County, 76. 

VI, secs. 3, 4. Held to authorize Legislature to enact C S., 6939, requir- 
ing persons presenting themselves to vote to prove to register 
ability to read and write sections of Constitution. Allisolz v. Sharp, 
477. 

VI1. sec. 2. County may assume liability for township bonds issued for 
necessary roads. Thomson v. Hal'nett County, 662. 

VI1, sec. 7. County may incur liability for premiums in mutual fire com- 
pany for insurance of school building without submitting question 
to a vote. Fuller v. Lockhart, 61. 

VII, sec. 5 .  County may not assume liability for special charter school 
district bonds without vote when such bonds were not necessary to 
maintenance of constitutional school term. Greensboro z;. Guilford 
County, 655. County may assume liability for township bonds 
issued for necessary highways. Thornson v. Harnc2tt County, 66'2. 

VII, sec. 7. Bonds for county jail held not to require vote. Casteoens v. 
Stanly County, 75. 

VII, see. 9. Assumption by county of bonds issued by certain townships 
therein for necessary highways held not to tax one community for 
benefit of another, since county bonds would be paid by propor- 
tionate taxes in the respective townships. Thomson v. Hrcrnett 
County, 662. 

VIII,  ses. 1. Statute imposing liability upon stockholdws of industrial 
bank hsld within legislative power. Hood, Comr., v. Heujitt, 810. 

S, sec. 2. Homestead right is not forfeited hy frnudnlent conveyance. 
Casualty Co. o. Dunn, 736. 

Constitutional Law. (Constitutional requiremcmts and restrictions in enact- 
m w t  of statutes see Statutes A ;  in tasation s6e Taxation A , )  

A Construction of Constitution. 
a In Ocwral  

Our Constitution is not static, but must be liberally construed to meet 
changing contlitions. TRomso~z o. H~cmct t  Countg', 662. 

B Oovernniental Branches and Powers. 
c Judicial 

1. The courts of this State ha re  the y w e r  and duty, when the consti- 
tutionality of a statute is challenqr>d in a prop,?r proceeding, to 
declare whether or not the statute is valid. X. C. Const.. Art. 11, 
see. 1; Art. IT,  sec. 3. S. v. Broclcu-ell, 209. 

2. A statute will not be declared unconstitutional by tke courts unless i t  
appears beyond a reasonable doubt that  i ts  enactment was in viola- 
tion of constitutional limitations, and all reasonable doubt will be 
resolved in f a ~ o r  of its validity. Ibid. 
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Constitutional Law B c-continued. 
3. The courts must declare the law as  written, the wisdom of the 

enactments being a question for the Legislature. Reed v. Hlghway 
Com., 648. 

C Police Powers. (Of municipal corporations see Municipal Corporations 
H.)  

a Scope of Police Power of S ta t e  zn General 
The exercise b~ the General Assembly of the police power rested in it  

a s  the legislative department of the State government is left largely 
to  its discretion, and the power of the courts cannot be invoked to 
control this discretion, unless its exercise results in an unnecessary 
interference with the rights of the citizen. S. v. Brockwell ,  209. 

c Sanitation and Heal th  
C'h. 284, Public L a n s  of 1933. N. C. Code, $251 ( W ) ,  regulating the use 

of milk bottles and other dairy products containers, i s  held uncon- 
stitutional and void as  an unwarranted exercise of the police poner, 
since its provisions prohibiting the use of milk bottles by the owner, 
or person in lawful possession thereof, for purposes other than the 
distribution of milk bears no relation to the public health, or ordi- 
narilj  with the susceptibilities of the public, unless such container, 
after its use for  other purposes, is used or intended to be used for 
the distribution of milk. 8. v. Brockwell ,  209. 

E Obligations oi Contract (Impairment of vested rights we hereunder 
I c.) 

b Cllangcs Effcctrng Impairment  o f  Obligations 
5. C. Code, 295 ( o ) ,  imposing a statutory liability upon holders of stock 

in industrial banks is constitutional and valid even in regard to 
stock sold by industrial banks prior to the enactment of the statute 
nhich. as  betneen the bank and stockholders is fully paid up and 
nonassessable, since such liability is imposed by the statute only for 
debts contracted by industrial banks after the effecti~e date of the 
statute, and since the contract between the stockholders and the 
tmnkc, providinq that thr  stock is fully paid up and nonassessable, 
is not affected, the liability imposed by the statute not being for the 
benefit of the banks, but for the benefit of their depositors and 
creditors upon iniol~ency, and the statute being within the constitu- 
tional power of the General Assembly to alter the law under which 
the industrial banks were organized. AT. C. Const., Art. TIII, sec. 1. 
Hood, Comr., 2;. Hezcztt, 810; Hood, Comr., v. Wil l iams,  816. 

F Constitutional Guarantees to Persons Accused of Crime. (Cruel and 
unusual punishments see Criminal Law K d.) 

a Right  of Accused r o t  to B e  Compelled to test if^ Against Self 
The court's remarks to the jury in instructing them that defendant was 

within his rights in not testifying, and that  his failure to testify 
should not be considered against him, are held without error upon 
defendant's exception. C. S., 1799. S v. Horne,  725. 

d Trial  by J u r y  
1. The constitutional right to trial by jury in the Superior Court, Art. I, 

sec. 13, may not be waived by the accused after a plea of not guilty, 
nor may the General Assembly permit this to be done by statute, 
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Constitutional Law F (1-coutinued. 
and ch. 23. Public Laws of 1933, as amended by ch. 469, is uncon- 
stitutional in that it  provides, in effect, for trial by the court as  
upon a plea of "Not guilty," when a defendant enters a "conditional 
plea" under the act, and a judgment entered upon ,I trial under the 
nct will be stricken out upon appeal and the cause remanded for 
trial according to law. S. v. Cam&, 60;  S. u. Grump, 52. 

2 .  A defendant in  a criminal prosecution for a felony or a misdemeanor 
may not waive his constitutional right to trial by jury in the Supe- 
rior Court after entering a plea of "Not guilty," without changing 
his plea, nor may the General Assembly permit him to do so by 
statute, ch. 23, Public Laws of 1933, and where the court, after a 
plea of "Sot guilty." finds the defendant guilty without a jury trial, 
the judgment will be stricken out and the cause remanded. Art. I, 
sec. 13. Special verdicts distinguished in that  the jury finds all 
essential facts under such procedure. S.  ti. Hill, 53. 

e Former Jeopardy 
Where each defendant has been separately arraigned and has pleaded 

to the bill of indictment, following which the cas?s are continued 
to the nest term of court, defendants are not twice put in jeopardy 
by a second arraignment when the cases are  called for trial the 
following term. N. C. Const., Art. I, secs. 12, 13, 1'7. S. a. Watson, 
'q. -- 

G Privileges and Immunities and Class Legislation. 
a In  General 

An ordinance requiring operators of taxicabs or other motor \ T h i c k ~  
for hire to  secure liability insurance or enter into bond with per- 
sonal or corporate surety is a valid exercise of the police power and 
expressly authorized by statute, C. S., 2787 ( 3 6 ) ,  as amended by 
ch. 279. Public Laws of 1935, and does not violatrl the Fourteenth 
Amendment of the Federal Constitution, the oper,%tion of vehicles 
for gain being a special and extraordinary use of 1;he city's streets, 
which it has the power to condition hy ordinance uniform upon all 
coming within the classification. Watkins ti. Iseley, 256. 

K Full Faith and Credit to Foreign Judgments. (Actions on foreign judg- 
ments see Judgments N.) 

a S a t u w  and Extent of Mandate 
Under mandate of the Federal Constitution, Art. I V ,  sec. 1, and the 

acts of Congress enacted thereunder, the validity and effect of a 
judgment of another state must be determined by reference to its 
la\vs. :md the judgment must be given such faith and credit as  i t  
would have in the courts of the state rendering it. Dansby ti. 

INS. Co., 127. 

I Due IJrocess of Law: Law of the Land. ( In  tasation see Taxation.) 
c .llttring Vrated Eights and  Remedies 

1. Section 2 of ch. 433, Public-Local Laws of 1923, providing that no 
action for compensation or damages for rights of way used by 
domestic electric companies for transmission lines should be main- 
tained against such conlpanies unless brought within s i s  months 
after the passage of the act when such transmission lines were in 
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Constitutional Law I c-contin~red 
use for  two years prior t o  t he  enactment of the  s ta tu te ,  is hr ld  un-  
constitutional and void for  failure to give a reasonable time, under 
tl e circumstances, for the  insti tution of a n  action bcfore the bar of 
t he  s ta tu te  takes effect, i n  contravention of the  Fonrteentll Aniend- 
ment of t he  Federal  Constitution, the  l imitation in effect prior to  
the  s ta tu te  being twenty pears. Blevins v. Uti l i t i e s ,  68.1. 

2 The 1,eqislature may prescribe a limitation for  the  bringm:. of su i t \  
n here none previously existed. or shorten the  t ime for brinqing suit5 
(In exii t ing causes of action, provided a reaqonahle time is allowed 
b~ the  nen law for  the bringing of suits  before the  11ar takes effect. 
a n d  wlrat is  a reasonable t ime must  be determined by the facts and 
circumstances of each particular case. Ibid.  

2 Section 1 of ch. 433, Puhlic-T.ocnl I a n s  of 1023. l~roviding tha t  C' S , 
440, applicnhle to railroad (?orn11anies, shonld also al~111y to a l l  elec- 
tr ic companies o~rera t ing  in certain counties of th is  Sta te  so tha t  
art ions against  them for damages for use of land for  tranqnlisiion 
lines should he barred unless commenced n i t h i n  five Tears a f t e r  
t he  accrual of the  cause of action 1 9  held constitutional and ~ a l i c l  
a s  g i ~ i n q  a reasonable t ~ m e  for the  insti tution of :ictioni: before 
the  bar of the s ta tu te  becomes effective. 1111d 

4. A s ta tu te  enacted subsequent to intestate's death  may not chmigc the  
law of descent so a s  to divest property rights which hati vrsteil in 
accortlance with the  law in effect a t  the  t ime of the  death  of t he  
intestate.  Carter c. Smith ,  788. 

Contracts. (C'ontr:icts to convey see Ypndor and  Purchaser : lease contrncts 
see Landlord and Tenan t :  contracts of sale s r e  Sales ;  rontr:~cts to  pur- 
chase property a t  foreclosure sale ant1 reconvey t o  trustor see 3 I o r t m w s  
H r : clcctrsi contr;iets see 3Ioney Received : contr;~ct,* r e q ~ ~ i r e t l  to Ile ill 
writing see Frauds ,  S ta tu te  of.) 

A Requisites and Yalidity. 
d Comido-cttioii 

Plaintiff's :~utomobile agency contract  provided t h a t  i t  might hc termi- 
nated a t  any t ime a t  the will of ei ther party.  Plaintiff tlwlarrtl 
on il contrart  nnder the terms of which he  ;igrec.tl t o  resign his 
: I ~ P I I C ~ .  and continue to service ca r s  umde by t l e f r ~ ~ t l ; ~ i ~ t  until de- 
f e ~ ~ d n n t  could obtain another  dealer, etc., i n  consideration of de- 
fendant 's  agrermeut to r q ~ u r c h a u e  equi l~ment  on h;~trtl. I'lnintiff 
testified tha t  he  resigned his agency and l~erforrnetl a11 other ac ts  to 
b ~ ?  done by him nnder the  agreement. IIflc1: Defendant's ulotion 
to nonsuit, on the ground t l ~ t  a s  the agency contrar t  ~ ; ( s  termi- 
nable a t  will. there \vas no consideration sufficient to sulqxjrt t he  
contract  declnrcd on, should have been denied, since plaintiff's e r i -  
deuce discloses some detriment suffered by rilaintiff or Iwilefit nccl'u- 
ing to defendant.  Grubb I;. Notor  Co., 88. 

13 Construction and Operation. 
a Gelrerctl Rulcs of Corrsfrucfio?l 

1. I n  determining the  meaning of a n  indefinite or ambiguous contract, 
the  construction placed upon i t  b~ the  parties themselves is  t o  be 
eonsidered by the court. BayettccilZe L i g h t  I ? / f a n t q  12. Drp Clean- 
era, 14. 
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Contracts B a-conti)r ued. 
2, A contract must be construed as  written. Ins. Co. v. Lassiter, 156. 

c Conditions nqld Cmenants (Rescission of contract for breach of condi- 
tion see Cancellation and Rescission of Instruments.) 

Whether conditions of a contract are conditions concurrent, preceden~, 
or subsequent, divisible or entire, must be determined from the 
intent of the parties as  expressed in the instrum~?nt. Jenkins v. 
Xyers, 312. 

b Evidence a?ld Proof of Agrronents foi. Votlificatio~z 
I n  this action on a contract, a defendant contended that plaintiff agreed 

to release him from the obligation of the contract I pon the defend- 
ant's transfer to plaintiff of certain shares of stock in a bank, and 
that defendant transferred to plaintiff the stock in accordance with 
the agreement, and that the other parties to the coiltract agreed to 
the release of the defendant. Defendant's evidence tending to 
establish the defense was contradicted by evidencl? introduced by 
plaintiff. Held: The conflicting evidence was properly submitted 
to the jury, and its verdict in plaintiff's favor is sustained. Queen 
c. DeHart, 414. 

I3 Performance or Breach. 
a In General 

Contract obligating defendant to esecute note to  plainti'f held breached 
upon defendant's successfully resisting recovery on the note on the 
grounds that his signature was conditional. &ueen, v. DeHart, 414. 

F Actions for Breach. 
a Parties Who May Sue 

Trustor held entitled to maintain action for breach of ces tu i '~  :igree- 
ment to bid in and convey property to trustor's son. Bozcliug 
v. Bank, 463. 

c Pleadi?fgs, Evidence. and Burde?l of Proof 
1. I n  a n  action for breach of contract. a demurrer cannot be sustained 

if the allegations of the complaint are suflcient to entitle plaintiff 
to a t  least nominal damages. Bowen v. Bank, 140. 

2. Contract for purchase of property a t  sale by cestui and conveyance 
to trustor's son held not demurrable for indefiniti?ness. Bowliwg 
v. Bank, 463. 

3. Judgment on the pleadings on unambiguous contract. is error 'when 
pleadings allege that the contract was procured by fraud. Bveecc 
a. Oil Co., 527. 

e Damages Recoverable 
When plaintid proves breach of contract. he is entitled to nominal 

damages at least, but may recover substantial compensatory dam- 
ages only upon proof of such damages by the greater weight of the 
evidence, and that such damages were naturally and prosimately 
caused by the breach of contract. Bowen u. Bank, 140. 

Contribution see Torts B b ;  among coinsurers set? Insurance Ck d. 
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Controversy Without Action. 

,4 Right to Submit. 

n Azihject Xat ter  and Real Controversy 

The probate of a will in  solemn form is a proceeding in rcm, and the 
issue raised by the caveat must be tried by a jury, C. S., 4159, and 
the propounder and caveator may not waive trial by jury and s u b  
mit the issue to the court under a n  agreed statement of facts. 
I n  re W i l l  of Roediger, 470. 

B Jurisdiction and Proceedings. 

d Conclusi?'e~tess of Facts Agrecd 

Where the parties submit an agreed statement of facts, the court should 
render judgment thereon, and i t  is error for the court to submit the 
issue involved to the jury, the agreed statement of facts being con- 
clusive unless set aside for mutual mistake or fraud. IIood, Comr., 
v. Jol~nson, 112. 

Corporations. (Banking corporations see Eanks and Bunking.) 

E Stockholders. 

c Righ t  to Xaitztain Suit i~z L'orporation's Behalf 

Plaintiff alleged that defendant, in consideration of certain collateral 
turned over to defendant by plaintiff, agreed with plaintiff not to 
foreclose for a period of one year against assets belonging to a cor- 
poration of which plaintiff was a stockholder and president, that 
defendant breached the contract by instituting foreclosure proceed- 
ings against the corporation within the one-year period. :md pur- 
chased the property a t  the sale a t  a grossly inadequate price. Held: 
The damages alleged to have resulted from the wrongful seizure 
and purchase of the assets of the corporation a t  a grossly inade- 
quate price were incurred primarily by the corporation, and in the 
absence of allegation of demand on the corporation or i ts  receiver, 
in case of receivership, to bring the action, plaintif may not main- 
tain the action, the case not coming within the exceptions to the 
rule that stockholders of a corporation may not maintain a n  actioli 
to recover losses sustained by it  unless the representatives of the 
corporation have failed to act. Wheeler a. Bank, 255. 

G Corporate Powers and Liabilities. (Corporation may not practice law 
see Attorney and Client A ;  corporation may not be appointed next 
friend see Infants G b.) 

i Torts of Corporations 

Evidence that  the general manager of a corporation, in charge of losses, 
accused the shipping clerk in charge of checking out merchaudise 
from the corporation's n-arehouse with allowing drivers to take out 
merchandise and splitting the purchase price with them, and threat- 
ened to ask for the clerk's removal, is held, in the absence of a plea 
of privilege, justification, or mitigating circumstances, C. S., 542, 
sufficient to be submitted to the jury on the question of whether the 
general manager was acting within the scope of his authority in 
uttering the slanderous nords in an action therefor against the 
corporation. Alley v. Long, 245. 



Counties. 
d Governmental l'owers i ~ n d  I"unctions. (Sc11ools s r e  Scliools and School 

Districts.)  
tr III Gc~rc,t,trl 

A county is  hut  irn ilgency of tlie Stiite, and is  subject to  almost unlim- 
ited Iegisli?tive control in the exercise of ordinary gorernmentnl 
func.tions. T'honcsou 7.. H a r t ~ c t t  C'ofttrtlj. 662. 

I: Fiscal Jlirniigement, Debts, nnd Securities. (Tasa t ion  see Tasa t ion . )  
tr .4~1t1101~iaatio11 a11d T'cilidit~ of Lkbfs u ~ d  Clinr'gcs 

A county ho:~rd of rtlnciltion lins the  n u t l i o r i t ~  to insure school prop- 
r r t y  in a m u t w l  fire insl~rirnce coml)any authorized to  do business 
in this Stirte, illid iissuine the co~itingent liability limited to the  
irmount of the ci1s11 l)rcmium, irntl tlie execution of ljucli policy tloes 
11ot lcntl tlir credit of tlie Sta te  to n llrivate corl)oration, Art .  T'. 
src. 4, nor cr rz~te  ii d rb t  for other thiin :I IleceSSilry es[)ense, Art .  
Y I I ,  sec4. 7 ,  nor constitute the  cc~mity the o\\.ner of stock in a l~ r iva t e  
o r o r i r t i ~  o r  a i t r  I I i t  ~ i s i n e s .  F ~ l l l o .  1:. L0c.k- 
hur t ,  61. 

b Cozl?! ty EE~)CII.SFS (rut1 Aakrtrnptior~ of Debt Tlrercfo, 
1. V'herr :I special char ter  school distr ict  and a city o l ~ e r i ~ t i n g  schools 

13-ithin a specinl char ter  school distr ict  coterininous jvitli i t s  corpo- 
r:ltc limits, issue bonds, respectively, f o r  school sitec;, huildings, and 
inirintenance of schools in ortlrr to  l rovide  better scllools within the  
districts t han  those ~ 1 . o r i d r d  by the  Gcnertll A s ~ e m b l y  fo r  t h e  
vonntj- gt~ner:~lly.  in nccortlirnce with intent of the  General Assen -  
hly in creating such slwcinl char ter  districts. but :it the time such 
bonds a r e  issued they :Ire not rei1son:11)1y essentinl and necessary 
for tllc. operation of s d ~ o o l s  in tlie tlistricts for  the  minimnin con- 
st i tutional te rm of s ix  ~non ths ,  Art .  IS, sec. 2, the city and swc ia l  
c l ia r t r r  school distr ict  a r e  not entitlctl to  marrdamzis to force thc  
c,ounty to  :rssnule such bonds upon the  taliing over by t h e  county 
elf the  l)uiltlings a s  a l)art  of the  gcneral system of' public schools. 
1.iahility for  the  bontls may  not be imposed upon the county without 
the  :~ppro ra l  of a majority of t he  qualified ~ o t e r s  of t he  county, 
Art .  V I I ,  see. 7. Bree?~sboro v. GrtiZford Co~ i~z ty ,  655. 

2. 1Tntler the  provisions of d l .  342, Public-l.ocal I,a\vs of 1935, defendant 
county proposed to  issue county bonds to  refinance bonds issued by 
tlie t o \ ~ n s h i p s  of t he  county. T h e  proceeds of t he  township bonds 
were used in the  construction of liigliways constituting a pa r t  of 
tlle g e ~ ~ c r a l  highway system of the county, which highways were 
lntcr ti11x.n over by the  county. cli. 203, Public-Local L n ~ v s  of 1025, 
ant1 therraf ter  taken over for  mainttlnance and improvement by 
the  State.  Held: The  ~ ~ r o p o s e d  county bond issue is for a county 
purpose within t he  meaning of Art .  T'. see. 6, of the Constitution of 
Sort11 Carolina. T h o ~ t x o i ~  1.. I fn i ' r~ t t t  Corci~t!], 662. 

Courts. ( S ~ ~ ~ r e n i e  Court  see Appeal and Error .  Criminal Law L ;  courts a s  
branch of Government see Constitutional 1 . a ~  Ii C :  original jurisdiction 
of Supreme Court  see S t a t e  E b.) 

A Superior Courts. 
b Concurrent Original Jwisdic+ion 

The Superior Court  has  original jurisdictiou of all  civil lictions whereof 
exclusive original jurisdiction i s  not given to  some other court. 
C. S., 1436. Bryan  0. Street ,  284. 
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c ..ippcaZs f rom 11ferior Courts 
1. The st ir tutr  creating the  rn~~nicilrcll court  in which t leftsl~dsnt was  ctrll- 

victed provided tha t  the  right of appeal should be tlle same a s  pro- 
vidctl in case of wl)peals f rom justices of the  lwnce. :tnd tha t  tr ial  
in the  Snljwior Court should be clc )loco, and  the s ta tu te  r e g ~ ~ l a t i n g  
a ~ ~ l w i ~ l s  from justices of the  peace 1)rovides t ha t  tr ial  in t he  Supe- 
rior Court  shall  be anew and without prejudice f rom t11v former 
liroc,eetlings. LTlmn clt,fendant's appeal the  t r ia l  court aclmitted el-i- 
dcnce of his conviction in the  municipal court. I l c7d :  The evi- 
tlence of his col~viction n-:IS not without prejudice to  defendant 
from the formc>r l~roceedings, C. 9.. 4M7, and  defendant is  elititlet1 
to ;I  new trial. S. v. Moorc, 44. 

2. A11 airleal  from judgmelit of a gen~r:11 county c o l ~ r t  must tw taltcn 
to the  term of the  Sul~er ior  ( 'oust commencing nes t  a f t r r  tlle ad- 
journment of the  term of the county coart  a t  n.11ic.11 the  jntlgme~it  
was  entered,  and where the  record i s  not docketed in  the Supcrior 
Court \\.ithi11 the  t ime lirescritjed. the  appeal is  ~ i roper ly  tlismissed. 
i t  being provided by s ta tu te  t h a t  nppeals from the  general county 
court  shall  be goverl~ed by the  rnles governing appeals f rom the  
Superior Courts to  t h e  Snprc l r r~  C o ~ ~ r t ,  3 C. 8.. 1608 ( c c ) .  :IIK~ dis- 
miss:il in such circulnstilnces being mandatory under Rule of 
Practice in t he  Gul~reme Court  No. 6. Groyg v. Grc1:/7~enl. 375. 

The fintlings of fact  and order of t he  clerk refusing it motion to remove 
the  cause to another county, on the  grour~tl  of tilts residence of tht) 
parties. \vcre a r~pro red  and affirmed on ;il~pcnl by the  judge of thc, 
Su l~e r io r  ( 'ourt tit term. Vpon trinl of tllr (.;ruse a t  ;I s u l ~ s e q u r ~ l t  
term, nlovant excepted to the  refusal of the  tr inl  coart  to reniovc> 
the  cause. Held: Movn~it 's  r ights wcre tleterniined by the coll- 
firmation of t he  clerk's order,  and h is  e s c e ~ t i o n  t o  the  tr ial  court's 
refusal  t o  order the  cause removed cannot 11e sustained, sin(,? no 
appeal will lie f rom a determinative o rd r r  of one judge of the 
Superior Court  to another.  12uthcrfortl Collcyc 1.. Po!/nc. 792. 

B C'onnty and  l\lunicipal and  Rerorders '  Courts. 
a Estnbltsltnzozt 

Ai.t providing for  establishment of recorderb' courts in l i ;rr t ic~~l;tr  
county h t7d  unconstitntional. S z. I l ' i l l~nms,  37. 

The Sn~ le r io r  Courts a r e  g i w n  exclusive original equity jurisdic~tion. 
except such equity jurisdiction a s  i s  clirectlr given courts inferior 
to the  Sulierior Courts by statute.  :tnd a rccorder's cxtmrt not g i w u  
equit)- jurisdiction, ch. 390, Public-Local Laws  of 1931, i s  without 
power to decree the  cancdla t ion  and rescission of a n  i~~suralrc.e 
policy for f r aud  upon such defense raised by insurer i n  a n  action 
insti tuted by insured to rt:corer disability benefits in a sum withi11 
the  jurisdiction of t he  recorder's conrt. since such decree affords 
affirmatire equitable relief and  goes beyond the  power of the conrt 
to consider equitable mat ters  laised merely a s  a defense to a n  action 
\ \ i thin i ts  jnristliction. J iauney v. rns. Co., 409. 
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Covenants. (See Deeds C h.) 

Criminal Law. (Indictment see Indictment ; constitutional guarantees to 
persons accused of crime see Constitutional Law F ;  bail see Bail;  par- 
ticular crimes see Particular Titles of Crimes.) 

D Jurisdiction and Venue. 
a Place of Commission of Crime 

Evidence that the prosecuting witness and defendant were married in 
another state and there separated, that later defendant returned to 
the home of his parents in this State and that the prosecuting wit- 
ness thereafter returned to live with her parents residing in the 
same city in this State, bringing with her her infant daughter born 
after the marriage, and that defendant refused to support said 
minor child althougll repeated demands were made on him after 
the parties had returned to this State, i 9  held to show that the 
offense of willful abandonment and failure to support said minor 
child was committed hy the defendant in this State, since the 
amendment of C. S.. 4447, by ch. 290, Public Laws of 1925, provides 
that the abandonment by the father of a minor child shall consti- 
tute a continuing offense, and defendant's prayer for a directed 
verdict of "Not guilty," based upon his contention that the offense. 
if any, committed by defendant was committed in another State, 
was properly refused. S. v. Hinson, 187. 

F Former Jeopardy. 
a Necessitfj for aild Time of ,lfaking Plea 

Defendants failing to plead former jeopardy and to offer supporting 
evidence thereon, waive their rights to have the question of former 
jeopardy adjudicated. S. v. Stamel/ ,  5.81. 

b T imc  From T17hich Jeopardv Attaches 
Defendant is not twice put in jeopardy by second a r~a ignment  after 

continuaace. S. 2;. Watsoi?, 229. 

G Evidence. ( I n  prosecutions for particular crimes see Particular Titles 
of Crimes.) 

b Facts in Issue arzd ReZeQant to Issues 
1. I n  a prosecution for unlawful possession of intoxicating liquor evi- 

dence that officers of the law had found liquor on defendants' 
p remis~s  on two previous occasions within a year of the occasion 
made the basis of the prosecution is competent on the question of 
knowledge and motive. S. t 7 .  Hardu, 83. 

2. While ordinarily evidence of guilt of crimes other thfm that  charged 
in the bill of indictment is not competent, the rule is subject to the 
esception that when guilty knowledge is an essen1:ial element of 
the crime charged, evidence of guilt of other crimes is competent 
when such evidence tends to establish guilty knowledge or scienter, 
and in this prosecution for receiving stolen goods knowing them to 
hare  been stolen, evidence tending to show that defendant had in 
his possession stolen goods bearing no consignee marks, or which 
had had the consignee marks removed, on three separate occasions 
other than the occasion charged in the indictment the collateral 
occasions having occurred, respectively, two weeks prior to the date 
charged in the indictment, and three and ten days thereafter, is held 
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competent a s  tending to show defendant's knowledge a t  the t ime of 
receiving the goods a s  charged in the indictment that  same had 
been stolen. 8. ,L.. KCT& 772. 

c C!tuructcr Evidc~lcc  cts Subs ta~ t t i r c  Proof of I ~ ~ n o c e ~ z c c  (Impeaching 
ant1 17-itness see hereunder G r . )  

Defendant in a criiuillal l~rosecution may put his character in issue a s  
sulwtantive evidence of innocence, and tllis he may do without 
testifying in his o\vn I~eh :~ l f .  and even b y  cross-esaminatitm of 21 

State's \vitness. 8. a. Hrtski~is, 727. 

i Expert  c l ~ d  Opi11io92 Eridc)ice 
I. TTliere a witiiess testifies tha t  he has  had slwcial training and espe- 

rience in taking and classifying finger prints,  his testimony that  
the fresh finger pr in ts  fount1 a t  the scene of the  crime were identi- 
cal with those of defendr~at  i s  coinlwtent :IS tending to  show tha t  
defend:~nt was present when the crime W:IS committed, and tliat he 
a t  lcast  ~ l n r t i c i p ~ t e d  i n  i t s  commission. 8. 7.. IIitjpncz?~, 10. 

2. I t  is  coml~eteiit for a finger print  expert, i n  the presence of the jury, 
to demoi~st ra te  his method of taking finger ~ r i n t s  and explain how 
he identifies them. Ibid. 

3. S o n e s l ~ e r t  may testify f rom observation a s  to sanity or insunity tlf 
defend:int. 8. c. Horne, 725 .  

j l'estimoily of l)c7fotdant,  Codcfendunts, .Iccompliccs. coid Conaicts 
1. The instr~lction of the court in regard to tlie testimony of defendant 

in  his own llehalf kc16 not i n  the usually approred form. S. v. 
IZhi~~el~crrt ,  130. 

2 .  The court  sllonltl instruct the  jury to e s ;~mine  the testimony of n 
clefendant in liis own behalf in order to ascertain whether i t  i s  
influeliced by his interest  in their rerdict ,  hut t ha t  if they should 
find tliat his testimony a s  a witness has  not been influenced by his 
interest, they sliould disregard the fact of his interest  and give the 
testimony tlie same weight a s  that  of a disinterested witness, and 
the charge of the court in tllis case to  the  effect that  i t  was  the 
j ~ u y ' s  duty  to  scrutinize the testilnony of defendant. which meant 
they should take  into consideration defendant's interest i n  the 
verdict. but that  the  duty  to scrutinize did not mean they should 
not believe his testimony. but that  they should give i t  such credi- 
bil i tr  a s  they saw fit. i s  herd in substantial  accordance with the 
rule and not to constitute reversil~le error.  S .  v. Dnain. 24'2. 

I Confcsnions 
Testimoiiy of statements made hy drfendnnt to witnesses immediately 

af ter  c1efend:tnt had killed deceased. wl~icli statements disclosed 
that  defendant killed deceased af ter  premeditation and with de- 
liberation, is  competent wht.11 the evidence shows that  the s t a t r -  
ments were volunt:~rily made in  conversations with the witnesses. 
mid that  the witnessc.~ did not ~ n a k e  nny promises or threats. 
S. r .  Hester,  99. 

m Evidcnce at Fo7mer Trial 
1. Eritlence of conviction in mm~icipal  court lrc~ltl incom1)etent un(lt3r 

s ta tn tc  upon t r ia l  in Superior Court. h', v. Xoore. 44. 
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2. 1)rfendant pleaded guilty in the munic4pal court, but on appeal to 

the Superior Court pleaded not guilty. H e l d :  Proof of the plea of 
gnilty on the prior trial is competent in the Superior Court, and the 
iiltroductinn of the original \varrants, fully identified as  the records 
of the rnunici1)al court, for the purpose of corroborating the evi- 
dence of the plea in the municipal court, is without error, and is 
not objectionable as  proof of proceedings in a court of record by 
evidence outside the record. 8 .  71. Libhv. 363. 

1 .  Impeuclriwg and Cor~.oboratii!g Testimony 
I .  I t  is reversible error to admit testimony of specific acts of misconduct 

of a material witness for defendant for the purpose of impeaching 
the trstiino~iy of such witness, tlie State being confined to the gen- 
eral reputation of the witness in impeaching his cedibility. S. e. 
Shi iwi ,  22. 

2 .  Testimony that the witness had known the person i r ~  question seven 
or eight Sears and had bee11 in her company off andl on during that 
p ~ r i o d ,  is snfficient foundation for the witness' testimony that the 
character of such person was good, although the witness states that  
she had never heard her character discxmsed. S. 1;. Cardcn. 404 

3. Defendant's exception to the exclusion of evidence c~mtradicting the 
stateuient of a State's witness, made on defendant's, cross-esamina- 
tion of the witness as  to collateral matters incriinj.nating the wit- 
 less, is not sustained, the answers elicited by defendant on cross- 
esamini~tion being conclusive, since they do not tend to connect 
the witness directly with the cause or the parties, or tend to show 
motive. malice, temper, dislwsition, ctmduct, or interest of the wit- 
11ess toward the cause or parties, and the exclusion of the evidence 
I\y the court in its discretion is not held l)rejudici,al or reversible 
error. Zbid. 

4. The cross-esaillinatioi~ of a witness is not limited to matters elicited 
011 his examination-in-cllief, bnt may estend to a;id include any 
miltter ~.elevant to tlie inquiry. R. 1.. Huakitrs, 527. 

t U c s t  mid Bccowlury Ecidetrce 
Tht. contents of a specified box w r  was a illaterial fact i.nvolved in this 

l)rosecntion for rtwiving s tden  goods knclning them to hare  beell 
stolru. Tllc State introduced witnesses who testified from their 
( w n  knowledge as to the contents of the car. Defpndant objected 
to the trstimony on the ground that the records {of the railroad 
cwmlttlny were the Iwst evidence as to the contents of the car. 
I!c8ld: The lwst aild sec.oildary evide11c.e rule a p ~ l i e s  i11 proving the 
c~oi~tents of a written instrunlent but is inapplicable in proving the 
contents of the Iwx car, ilnd defentlant's objection is untenal)l(~. 
8. 1. .  R(l)/. 552,  

H Time of Trial. 
c Co~~ti~izrcri~ce 

LWendaiit moved for a c.ontillnailce, and la t r r  moved t82 set aside the 
verdict for that lie was not airell suftic.ient time to .prtxure certain 
witnesses. The trial court denied the motions in his discretion 
ulwn his finding that no stateluent in writillg had been made or 
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filed as  to the eridence l~roposed to be elicited from or given by the 
witnesses. Held: The findings of the trial court snpported his 
orders denying the motions. 8. v. Buffkin, 117. 

I Trial. ( I n  prosecutions for particular crimes see Particular Titles of 
Crimes : right to trial by jury see (:onstitntional IAW F d . )  

c Course awd Conduct of Trial 
1. The denial of n motion by defendant that  counsel allowed by the 

court to assist tlle solicitor should be required to state by nhoiu 
they were retained. will not he held for error. 8. v. Cardex, 404. 

2 ,  The trial court has discretionary polrer to allow private counsel to 
assist the solicitor in the trial of the case, it being tlle duty of tllr 
court to permit only such assistance as  fairness and justice may 
require, and snch power does not impinge the provisions of Art. I. 
sec. 11, of the C'onstitution of Sorth ('arolina. Ibid. 

f Colzsolidatiori of Indictments for  T r i a l  
I t  is not error for tlle court to consolidate for trial three indictments 

eilch charging defendant \rith embezzlemeilt from his employer oil 
separate specified dates. C. S., 4622. S .  2;. VcLean, 38. 

y Instructions 
1. Exceptions to the statement of the c,ontentions of the parties will not 

be sustained when the objections are not brought to the attention 
of the trial court in apt time. A'. v. McLccrn, 3 8 ;  S. 1. .  Buf fk in .  117; 
R. v. Harrin, 570. 

2. Defendant's objection to the charge on the ground that it unduly 
stressed the contentions of the State is not sustained, i t  appearing 
that the charge gave the contentions of the State and 'of the de- 
fendant fairly. and fully charged the law applicable to the evi- 
dence. C. S., 564. S. 1). Hester, 99. 

3. Exceptions to the charge based upon its arrangement and to the 
force of the language used in stating the contentions, without 
exc~pt ion to its correctness in stating the law, cannot be sustained. 
S'. 2.. Buffki~r,  117. 

4. If defendant desires fuller or more specific instruction on any puint. 
he should aptly make request therefor. S. 2;. Cagle, 114. 

5. Under C.  S., 664, it is the duty of the trial court to state in his 
charge in plain and correct manner the evideuce given in the case. 
and declare and esplain the law arising thereon, and the court 
may not express an  opinion a s  to the facts, the weight of the e ~ i -  
dence, or the credibility of the witnesses, directly or indirectly, by 
manner, undue emyhasis, arrangement and form of presentation of 
the eridence, or by the general tenor anrl tone of the trial. S. 1.. 

Rhinehart, 150. 

6. Instruction in this case held erroneous as containing expression of 
opinion by the court. Ibid. 

7. The charge of the court in this case, when construed contextually as 
a whole, is held to sufficiently instruct the jury that  they were 
required to find defendant guilty of each of the essential elements 
of the crime beyond a reasonahle doubt before they could convict 



89'2 INDEX. 

('rinlinnl I.aw I g-continued. 

him, and defendant's objection to the charge on the ground that  
the conrt failed to instruct the jury that tlie burden of proof was 
on the State, and failed to define the term, is ~~ntenab le .  S. v. 
Ray, 772. 

If -I rgrcmcnt and Condzlct of Comsel 
Defrndant's counsel objected to tlie solicitor rending to the jury ex- 

cerpts from a decision of the Supreme Court. The trial court 
thereupon cautioned the jury that  counsel could not read the facts 
of another case escept for the purpose of esplaining the law set 
forth in such case, and that the facts of the case read should not 
he considered by the jury. Held.: 1)efendnnt's rhjection cannot 
be sustained. S. v. Buffkin, 117. 

J Sonsttit awd Directed Verdict 
1. On motion to nonsuit, the court is required merely to ascertain 

11 hether there is any competent evidence to sustain the allegations 
of the indictment. S. v. Landin, 20: S. I'. McLean, 38. 

2 .  Where, under defendant's testimony, he is not guilt.? of the offense 
charged in the bill of indictment, i t  is error for the court to per- 
emptorily instruct the jury to conr-ict the clefendan1 if they believe 
the evidence beyond a reasonable doubt, althougk there may be 
plenary evidence of guilt on the part of the State, since the con- 
flicting or equivocal evidence raises a question for the determina- 
tion of the jury. S. v. Lawson, 59. 

3. Where a11 the evidence a t  the trial of n criminal aclion, if believed 
hg the jury, shows facts sufficient umlcr the provir:ions of a valid 
cltatute in force at  the time of the alleged crime am1 a t  the time of 
the trial to establish the gnilt of defendant, and there is no evidence 
to the contrary, the court may direct a verdict of guilty if the jury 
I ~ e l i e v ~  the evidence since the credil~ility of the evidence alone 
sllould be submitted to the jury in such case. S. v. Langley, 178. 

4. r p o n  motion to nonsuit, the evidence is to be taken in the light most 
farorable to the State, and i t  is entitled to the tenefit of every 
reason:~l)le intendment upon the evidence and every reasonable 
infrrence to be drawn therefrom. S. v. Eubanks, 758. 

3.  Upon motion to nonsuit, only the evidence favorable to the State 
will be considered. Zbid. 

6. The competency, ntlmissibilitj, and sufficaiency of eviclenve is for the 
vourt to determine, the weight, effect, and credibility is for the 
jury. Zbid 

I< Judgment and Sentence. 
b Suspetlded Jztdgments and Executions 

I t  is error for the court to suspend judgment upon stipulated terms 
over the objection of defendant. S. v. Webb, 302. 

d C ~ u c l  and Uii~rslcal P u n i s k m c ~ t  
A sentence of not less than twenty-five nor more than thirty years in 

the State's Prison, upon a plea of guilty of possess on of weapons 
and implements for house breaking. in violation of C. S., 4236, is 
within the discretion of the court conferred by the statute, and is 
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not objectionable a s  a cruel and unusual l~unislinient within the 
meaning of Art .  I, sec. 14, of the  Constitution of S o r t h  Carolina. 
N. 2i. Cnin. 275. 

c I?L Capital Cascs 
Tlie s ta tu te ,  ch. 294, Public Laws of 1933, substi tuting execution of a 

death  sentence by lethal  gas  instead of electrocution, i s  held to  
a111~1y, by the terms of the  s ta tu te ,  only to  crimes committed a f t e r  
tlir effective date  of the  s ta tu te .  1 July ,  1933. and the  s ta tu te  will 
not sul)li.ort a sentence of death  by lethal  gas imposed for a capital  
crime committed prior to t he  effective date  of the s ta tu te  alt l iougl~ 
defendant was  tr ied and  conrictetl a f ter  the  effective (late thereof. 
S. c. Hester,  99:  S .  2;. D'i?tgle. 293. 

I, Apl>eal i n  Criminal Cascs. 
(/ A\.atic~~c trittl G r o u ~ ~ d s  of Appellate Jurisdiction of S u p m n ~ c  Court (Of 

Superior Courts see Courts h c.) 
l 'hc  right to a l ~ l ~ e a l  to  tlie Supreme Court i s  wholly statutory,  and a 

tlcfentlant in a criniinal  rosecu cut ion mny appeal only from a convic- 
tion in the  S u ~ ~ e r i o r  Court, o r  from some judgment of tliat court  
tha t  i s  final in i t s  na ture ,  C. S., 4650, and  a n  appeal f rom the denial 
of dr f rndnnt ' s  plea i n  abatement will be dismissed as being a n  
appeal f rom a n  interlocutory judgment. 8. 7.. Blades. 56. 

1) .llnX~iitg Out aml Scrcice of Case oil Appeal 
\\'lirrr tlrfendant fails  to make out and serve his stiitement of case on 

:~pl r r i~ l  within t he  t ime fixed, he loses h is  r ight to prosecute tlle 
; i lq~eal and tlw apgenl will be disniissed 1111on motion of tlle Attor- 
iiey-Generill. but where defendant has  been convicted of a capital  
felony this mill be done only when no er ror  appears upon the  face 
I I ~  the recortl. Attention is again  directed to the duty  of the clerk 
wla t i r e  to notifying the  Attorney-General of appeals in criminal 
casrs. a s  recluiretl by C. S., 4654. S.  z3. .llcLcot7, 54:  S.  7;. L o ~ y .  
300: 8. 2;. Pressleu, 300. 

c -4 ppc'ol nitd C'c,t.t ioruri 

1. The  Sta te  may airpeal in criminal yrosecutions f rom judgment for 
tlefentlant upon a special verdict, upon a demurrer ,  ulrori a motion 
to qnash,  and upon ar res t  of judgment. C'. S., 4649. 5'. 1 . .  IJarkcr,  
32. 

2. Oncx of d e f e n t l i ~ n t ~  a11l)ealrcl from conviction, and the judgment of 
tile lower court  was reversed, the B i~~) ren ie  Court  holdin:: tliat the  
tlefenclant was  entitled to  a hearing upon his plea of former 
t r l  Tlirreulmn, a wr i t  of certiorari in the nature  of a wr i t  
of error was  allon.ed a s  to  the  other defentlants. Upon re turn  of 
tlie writ i t  apl~earetl  t h a t  such o ther  defendants failed to preserve 
their  r ights t o  have the  question of fornier jeopardy adjudicated 
It$ fai l ing to enter  plea. Held: The petition for certiom7-i must 
I)e dismissed. i t  appearing t h a t  the wri t  was  improvidently granted.  
S. 1.. N t a n w ~ .  581. 

e Fi l i i~y  at id  1)oclietirl.q Appeal, l iecord a ~ d  Briefs 

1. An appeal must be brought to  t he  first te rm of tlie S l~p reme  Court  
beginning af ter  the  rendition of the judgment and  same docketed 
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fourteen days before entering the call of the disti3ict to wliic.li it 
belongs. and when this has not heen done, and no apl~lication for 
( Y  rfiortrri made, the a1)l)eal will be dismissed. S. z.. McLcod, 34. 

2. The failure of defendants to file a brief in the Supreme Court works 
an abandunment of the assignments of error, except, in cases \rhere 
tlefendants have been convicted of a capital crime, those appearing 
on the face of tlie record. which are cognizable e.c mo'o nkofrc. 
6, w. Diuylc, 203. 

3.  Exceptions not brought forward and discussed in ~ppel lant 's  brief 
will be deemed abandoned. Rule of Practice in the Supreme Court. 
Ko. 28. 5'. v. Il'ells, 358. 

4. Where the charge of the trial court is not in the record i t  will be 
presumed on appeal that the charge correctly stated the law appli- 
cable to the evidence. S. u. Cartierr, 404; S. 2;. E'ubatzks, 758. 

1. Where a new trial is awarded defendant for error in :he exclusion of 
evidence, other exceptions, relating to other rulings upon the evi- 
dence and the charge uf the court need not be considered. S. v. 
X itchcll, 1. 

2. Where a new trial is awarded defendant for error in the admission 
of certain eritlence, other assignments of error need not be con- 
sidered. S. a. Slr i t~t ,  22. 

3. Where it is determiued on appeal that defendant's motion to nonsuit 
should have been allowed, other assignments of error, relied on 
for a new trial, need not be considered. S. a. Benton, 27. 

4. Where a new trial must be awarded for error in the instructions to 
the jury, exceptions to the admission of evidence need not be con- 
sidered. S. v. Edmundaon, 716. 

3. The verdict of the jury upon conflicting evidence is final when no 
rerersible error is committed upon the trial. S. v. (Yodzcin, 60. 

6. Where the culpable negligence of defendant is abundantly estab- 
lished by the evidence, error in a question nsked one of the wit- 
nesses on this aspect of the case will not be held for reversible 
error. S. v. Harris, 379. 

7. A slight misstatement of the evidence in stating the State's conten- 
tions on a certain aspect of the case is held not to  constitute re- 
versible error, defendant not having been prejudiced thereby in 
view of the fact that there was plenary evidence on this aspect of 
the case correctly stated in the charge. Zbid. 

8. The rule that an esception to the exclusion of testimony will not be 
considered where the record does not show what the answer of the 
witness would hare been had he been permitted to testify, does not 
apply when the question is asked an adversary witness on cross- 
examination. 8. v .  Huskins, 727. 

9. ?Were the Supreme Court is evenly divided in opinion, one Justice 
not sitting, the judgment of the lower court will be affirmed without 
becoming a precedent. S. a. Swan, 836. 
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of cont r ;~ct  see ('ontr:rcts F r :  for Irreacli of c.~~vm:rlrt of seizili sef3 
1)twls C h :  for lw~itliny water set. W:rters aiitl \T:rtrr ('oirrscs: in 
art ions for libel and sl:i~ider w e  l,ilwl :rnd Slnntlcr 1) is. I 

:~ttrr i t iou in tlit, fntur'. :I c.llnrge to the  jury tha t  l~l:rintitP might 
rtJc~ovc>r. :IS :ill e l rme~r t  of tlamage, the act11nl ( ~ x ~ ) e i ~ , w s  for  nnrsing 
anel n~ t~ ( l i c~a l  :~ t tent ion  11aid by l~laiiitiff, or for wliicli she hac1 ht3- 
come indel~tetl, and snch fnr ther  espensc3s a s  the jury should find 
from tlitl evidciice p1:lintiff would bc l>ut to  in the fu ture ,  is  \\-itll- 
clnt erro?. : ~ l t l i o ~ ~ g l ~  plaintiff failed to  introduce evidence tha t  sllr 
had actn:~lly pait1 for any metlira1 services, since i t  must be pre- 
sumed f rom the rrideilcw ii~trodnec~d tha t  p1:riiitiff 1ri11.I incurred 
liability thercfor. l17il!iclms 1;. Stores Co., 601. 
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Darnages I? a-continued. 
2. The coml)laint alleged that as  the prosimnte result of defendant's 

negligence in driving his automobile, plaintiff suffered damages in a 
large sum. Iicltl: The allegation was sufficiently broad to permit 
plaintiff to introduce in eridence, as  an element of damage, the 
amount of the hospital bills paid by plaintiff, defendant's remedy. 
if the complaint failed to sufficiently disclose the nature of plain- 
tiff's injuries, being by motion to make the comple,int more definite 
and certain, C'. S., 337. or by motion for a bill of l~articulars C .  S., 
534. Sparks c. Holland, 705. 

Death. 
A I'rool of Death. 

The absence of n person for wren years n-ithnnt being heard from by 
those who would be reasonably expected to hear from him if living, 
raises a presumption that such person is dead a t  the end of seven 
years, but not that he died a t  any particular lime during this 
period. Bridgcrs v. Ins. Co., 282. 

Deeds. (Cancellation and rescission see Cancellation and Rescission of In-  
struments; contracts to conrey see Vendor 2nd Pnrchase>-: proceedings to 
establish boundaries see Boundaries.) 

A Requisites and Validity. 
b Consideration 

A deed esecuted ill consideration of the marriage of the grantee to 
grimtor is supported by a valuable consideration, and is not a volun- 
tary deed. TVhitle~ v. Whitley, 25. 

f Registration of Deeds of G i f t  
1 .  Where a deed appearing on its face to be a deed of gift is not regis- 

tered in two years from its execution a s  required by C. S., 3315, i t  is 
void, and may be set aside in an action by creditol-s of the grantor 
regardless of whether it  was esecuted in defraud of creditors. 
Reeves v. -11 iller, 362. 

2. Deeds of gift esecuted end delivered by the grantors in escrow and 
therefore not registered by the grantees within two years thereafter. 
a re  void under the terms of the statute, C. S., 3315. Allen v. Sllen, 
744. 

C Construction and Operation. 
f Agreements and Conditions 

A promise by the grantee to take care of the grantor so long as they 
both should live is a condition subsequent, and the breach of the 
condition does not affect the validity of the deed. Whitleu w. 
Whitleu, 25. 

h C'ocenants and Warranties 
1. The measure of damages for partial breach of covei~ant of seizin is 

the proportion of the value of the land a s  to which title fails bears 
to the whole tract, estimated on the basis of the consideration paid 
and not on the basis of the increased value of the land when its 
valne has appreciated after the transaction, and where the vendee 
has in turn sold the land a t  a n  increased price, the damages sus- 
tained by the purchaser by reason of the partial failure of the 
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1)ecds (' 11-con tin ued. 
c,oven~nt of seizin in his deed may not he recovered against the 
original vendor. Bunk v. ITil2inms, 104. 

2 .  A \ ~ : ~ r r a n t y  tleecl was not registered until several years after the 
drat11 of the grantc~r, during which time several judgments were 
obtained against the personal representative of the grantor. The 
grantee in the deed sold same after the judgments had been dock- 
eted to a p n r ~ h a s e r  for value by warranty deed. The purchaser 
instituted this action against his grantor, contending that  the judg- 
ments ag:iinst the estate of the original grantor constituted a lien 
on the land in violation of the warranty against encumbrances. 
HoTrl: Under the provisions of statutes. N. C. Code, 131, 132, 166, 
tlie judgments did not constitute a lien on the land in violation of 
the warranty against encumbrances. Tt~clcor v. Almond. 333. 

Descent. 
B Persons Entitled to Inherit. 

(- Jllegitimate Per80t1s and Their Heirs 
Tic,lnwentatires of brothers of mother of illegitimate person held not 

entitled to inherit from him, the provisions of ch. 256, Public Laws 
of 1935, not being applicable to estates of persons dying prior to its 
enactment. Carter u. Smith, 788. 

Discovery, (See Rill of Discorery.) 

Dower. 
A Satnre ,  Rights, and Incidents of Estate. 

b Land to W h i c h  Dower l t t n c h e s  
By agreement between the grantor and grantee, tlie debt secured by a 

duly executed purchase money deed of trust was divided, and two 
deeds of trust securing same were executed and substituted for the 
original purchase money deed of trust,  which was canceled, the 
substitution of the two deeds of trnst,  constituting a first and 
second lien, for the original purchase money deed of trust being 
made for the convenience of the grantee in malting payment. The 
wife of the grantee did not join in executing any of the deeds of 
trust. The trial court found, upon submission of controversy, that  
the substituted deeds of trust constituted a continuation of the 
original debt. Held:  The wife of the grantee acquired no dower 
right in the land, the original debt for the purchase money not 
haring been estinguished. X. C. Code, secs. 1003. 4101. Case v .  
Fitzsimons,  783. 

Easements. 
A Creation. 

e Bfj Purchase or Paymelit o f  Damage 
Khere  permanent damage is awarded for injury to land, defendant is 

entitled to an  easement therein. Tescrreer t l .  MiIls Co.. 615. 

Education. (See Schools and School Districts.) 

Ejectment. 
B Summary Ejectment. 

a Jurisdiction 
1. Where plaintiff mortgagee bases his title in summary ejectment upon 

his past due hut unforeclosed mortgage and his purchase of the 
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Ejectment I3 a-coutiiirccd. 
property a t  a t a s  foreclosure sale, the action is properly dismissed 
for want of jurisdiction, since defendant mortgagor has an  interest 
in the land. Pearce z'. dlo7ttaguc, 42. 

'2. A landlord may institute suit in the Superior Court to eject his 
tenant. the remedy of summary ejectment before a justice of the 
peace, C. S., 2365, not being exclnsiv~., and in such action the Supe- 
rior Court certainly acquires jurisdiction \\here the defendant 
denies plaintiff's title, controverts the allegation of tenancy, and 
pleads betterments. Bryan 2;. Street. 284. 

C Parties and Pleadings. 
a Parties and Process 

Where lessor has contmcted to sell the leased premises and the lessee 
refuses to vacate, action in ejectment is properly brought in the 
name of the lessor. Fauetteville Light Zwfantry v. Dry Cleaners, 14. 

Election of Remedies. 
B Acts Constituting Election. 

a Election bu  Conduct 
Plaintiff niortgagors' failure to attack foreclosure until nearly three 

years after the sale and the transfer of the land by the mortgagee, 
who bid in the property, to third persons, and failure to protest. 
held to constitute election to rely up011 right of action against mort- 
gagee for hreach of contract to reconvey and to estop plaintiffs 
from attacliing deed of purchasers from mortgagee. Dennis u. 
Dixon, 199. 

E:lec8tions. (Enjoining holtling of election under repeal statute see Injunctions 
B e.) 

A Right to Suffrage. 
c 8dztcutional Qunlificc~tio?rs (Statute prescribing educ,ltional qualifica- 

tion properly challenged b j  procrrclings under Declaratory Judgment 
Act, see Actions B g.) 

'L'11e yrovisions of N. C. Code, 6939, that  a person presenting himself 
for registration shall, before he is registered, prove to the satisfac- 
tion of the registrar his ability to read and write any section of the 
Constitution, is valid, since such qualification is prescribed by the 
Constitution, Art. TI ,  see. 4, and authority therein granted the 
Legiflature to entlct grneral legislation to carry out the provisions 
of thtl article. Art. TI ,  see. 3, and the 1)rovision 01' the act placing 
the duty upon thc registrar being logical and reasonable, and not 
constituting class legislation, since its provisions apply to all classes, 
and there being an adequate remedy a t  law if a :.egistrar, in bad 
ftrith or in abuse of power or discretion, should refuse to register a 
person duly qualified. .4llisoli v. Sharp, 477. 

F Absentee Toters. 
a Bpplicatio?? of Ahsentee Ballot Law 

Construing R'. C. Code, 5960. et seq., kno\vn a s  the Absentee Ballot Law, 
with A'. C. Code. 6055, et seq., known as the Australian Ballot Law, 
it is held that the Absentee Ballot Law is applica3le to municipal 
elections, and the machinery for its application in such elections is 
clearly provided. Pl~illips v. Slar~ghter,  543. 
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Elections-continued. 
I Contested Elections. 

a Right to Relief 
The result of a n  election will not be disturbed, nor one in possession of 

a n  office removed, unless the votes illegally counted or  refused a re  
suflicient to alter t he  result of the election. Phillips v. Slaugl~ter ,  
543. 

Electricity. 
A Duties and Liabilities i n  Respect Thereto. 

e Contributory Xegligence. 
Evidence that  plaintiff's intestate drove his car  off the highway, h i t  

defendant 's  pole, causing a n  electric transmission wire supported 
thereby to sag, t ha t  intestate left  the  car  where i t  stopped against 
a tree, but was killed when h e  returned and came in  contact with 
the qagging wire which had caught on the car,  i s  insufficient to 
resist defendant's motion to  nonsuit, the evidence failing to estab- 
lish negligence of defendant and disclosing contributory negligence 
on the  par t  of plaintiff's intestate. Stanley v. Power Co., 829. 

Embezzlement. 
A Elements of the Crime. 

b In tent  
Fraudulent intent is  a necessary element of the statutory offense of 

embezzlement, C. S., 4268, and the Sta te  must  prove such intent 
beyond a reasonable doubt, bu t  direct proof i s  not necessary, i t  
being sufficient if facts and circumstances a r e  shown from which 
i t  may be reasonably inferred. S. c. XcLcaw, 38. 

B Prosecution and Punishment. 
c Evidence 

1. An exception to the refusal of the court to permit the defendant, on 
trial  for embezzlement, to testify that  the  prosecuting w ~ t n e s s  ob- 
tained full value for the money appropriated by defendant will not 
be sustained \\lien it appears that  defendant testified a s  to e l e ry  
fact relative to the transaction, the testimony sought to  be intro- 
duced by defendant being of a conclusion from such facts 8. c. 
AfcLean, 38. 

2. Fraudulent intent within the meaning of the s ta tu te  defining em- 
bezzlement is  the intent to willfully or corruptly use or misapply 
the property of another for purposes other than that  for which i t  
i s  held, and evidence tending to show tha t  defendant, without 
authorization, ap~d ied  funds of his employer to his own use, al- 
though defendant testified tha t  he used the  funds  to yay a debt 
due him by his rmgloyer, is  sufficient to he submitted to the jury 
on the question of fraudulent intent. IDid. 

Eminent Domain. 
A Kature  and Extent  of Power. 

a Public Gse 
1. Private property may not be taken, even upon payment of just com- 

pensation, except for  a public use or  purpose, and although what  
is  a "public purpose" must first be passed upon by administrative 
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Eminent Domaiu A a-continued. 
bodies, the Legislature cannot deprive the courts of their power 
and duty to determine the question when properly presented, nor 
may the courts be precluded by the declarations of administrative 
bodies a s  to whether the use fs public or private. Rced v. Highwall 
Corn., 648. 

2. 111 taking over a road as  a part of the highway system, the scenic 
value of such road and its necessity as a part of the system of 
scenic highways for the public may be considered in determining 
whether taking over the rond is for a public or private purpose. 
Ibid. 

3. Under the provisions of ch. 145, Public Laws of 1931, the county 
commissioners petitioned the State Highway Commission tliat cer- 
tain roads in  the county be taken over as  a part of the county 
system. Plaintiff, owner of part of the land involved, obtained a 
temporary injunction prohibiting the taking over of the road, 
claiming the taking was for a private and not a public purpose. 
Upon the return of the temporary order, tbe court found tliat the 
taking was for a public purpose. and dismisat.d the action, it  
appearing from the pleadings considered us affidavits that the pro- 
posed rond would give four families access to t l ~ t  county seat and 
that the road would constitute ;I part of a through scenic highway. 
Held: The judgment dismissing the action is afhrnied. there being 
no evidence upon the record showing that the t ~ k i n g  over of the 
road was for a private purpose sufficient to raise r i l l  h u e  of fact, 
and plaintiff being remitted to his rights under S. C .  ('ode, 3816 
(bb) ,  1716. for the recovery of just compensation Ibid. 

!J Proceedings to Take Land and Assesa Colupensntion. 
e 4bawdo11mc~t of Pl'occwlinga 

Petitioners in conden~nation 1)roceedings may abil~ldo~l the proceedings 
arid take a voluntary nonsuit, upon gayment of costs, even after 
the commissioners appuinted by the court have made their appraisal 
and report and petitioners have filed exceptions thereto, provided 
l~etitioners abandon the proceedings before confirmation of the com- 
missioners' report, since it  is provided by C. S., 752, that special 
proceedings shall be governed as  near a s  may be by the rules gov- 
erning civil actions, and since the respondents have suffered no 
loss, the right to sell the land not being defeated by the institu- 
tion c'f the l)roceedings, and petitioners not haring entered into 
l~ossesaion and liaving no riglit to do so until pavment of the ap- 
])raised value into court, C. S., 1723, and judgment tliat the pro- 
ceedings be dismissed on motion of petitioners, and the cause re- 
tained for asscmment of costs against petitic ners, is upheld in this 
case. Light Co. v. Xfg. Co., 560. 

Employer and Employee. (See Master and Servant.) 

Equity. (Particular equitable rights and remedies see Paiticular Titles of 
Rights and Remedies.) 

A Maxims of Equity. 
c Equity Regards That as Done Whicli Olcy11f to Be 1)one 

The masim that equity regards that as  done which ought to be done 
will not be enforced to the injury of innocent third parties. Hood, 
Comr.. v. Tru8t GO., 367. 
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Equity-continued. 
B Laches. 

a In General 
Where i t  is agreed that  the party entitled to equitable relief had no 

knowledge of the facts constituting the basis of her rights until 
shortly before suit, the question of laches cannot arise. Speight 
v. Trust Co., 564. 

Escheat. 
A Property Reverting to the State. 

a Failure of Heirs 
The provisions of ch. 256. Public Laws of 1935, do not affect the dis- 

tribution of an estate of a person dying prior to the enactment of 
the statute, the provision of the statute that i t  should apply to 
estates of such persons whose estates had not then been distributed 
being inoperative, and an illegitimate person dying prior to the 
enactment of the statu$e leaving only the brothers of his mother, 
or their legal representatives, him surviving. leaves no person him 
surviving entitled to inherit from him, and his property, both real 
and personal, vests immediately in the University of North Caro- 
linn under the Constitution and laws of this State. Carter c. 
Smith, 788.  

Estates. (Estates created by Will see Wills E ;  created by deed see Deeds C ;  
life estates see Life Estates.) 

B Special Estates. 
h Contingent Remainders 

T11e forfeiture of a life estate will not destroy a contingent limitation 
over for want of a particular estate to support it. hut, under the 
more modern doctrine, the person to whom the estate is forfeited 
talies only the interest of the life tenant without disturbing the 
contingent limitations over. Cor1 v. Corl, 7. 

Estoppel. (Election of remedies see Election of Remedies ; after acquired title 
see Mortgages F d ; Tenants in Common.) 

C Equitable Estoppel. (Estoppel from setting up defense of statute of 
frauds see Frauds, Statute of, D.) 

b Estoppel b ! ~  Conduct 
H e l d :  Bank receiver was estopped by his conduct from denying validity 

of pledge by the bank. Pasquotank County r. Hood, Comr.. 652. 

d Zvconsistent or Co?iflictiiig Claims 
The State, claiming under an appearance bond, mny not be heard to 

attack its validity. S.  c. Tl~omas, 722. 

Evidence. ( I n  criminal prosecutions see Criminal Law G and Particular 
Title? of Crimes ; in particular actions see Particular Titles of Actions ; 
bill of discovery see Bill of Discovery.) 

B Burden of Proof. 
a General Rules 

The burden of proof is a substantial right, and the erroneous placing 
of the burden of 1)rtwf entitles app?llaut to a new trial. Davis c. 
Dock-ery, 272. 
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Evidence B-continued. 
b Defenses 

1. The  burden of proof i s  on defendant to establish affirmative defenses 
pleaded by him in  his answer. P i t tman  v. Down~ng ,  219. 

2. Burden is  on defendant to  prove payment relied on by him a s  de- 
fense to plaintiff's recovery. Davis 2;. Dockery, 272; Stephenson 
v. Honeycutt, 701. 

d Counterclaims and Offsets 
The  burden is  on defendant to  prove an  offset claimed by him. Trust  

Co. 2;. Levy, 834. 

D Relevancy, Materiality, and  Competency. 
0 Transactions o r  Communications with Deceased 

An attorney formerly holding a note fo r  collection is  not a n  interested 
par ty  in a n  action on the note within the  meaning of C. S., 1793, 
prollibiting testimony by interested parties a s  to transactions with 
or declarations of a decedent. Vannoy v. Staflor,d, 748. 

f Impeuching and Corroborating Testimonu 
Testiulony of a witness on redirect examination relating to mat ters  

elicited on cross-examination held competent, the testimony not 
containing statements of controverted fact. I I~i l l ian~s  1;. Stores Co., 
691. 

IL SintiEur E'ucts a'nd Tl~arrsactions 
Plaintiff instituted action to recover damage alleged to have resulted 

froin drinking bottled Coca-Cola cont.aining a deleterious substance, 
which ylnintiff had purchased f rom a retailer anti which had been 
bottled by defendant. Evidence \\.iiS admitted,  over defendant 's  
objection, tending to show tha t  deleterious substances had been 
found in other Coca-Cola bottled by defendant, but the eridence 
failed to show \\hen such other bottles had been ;;old by defendant 
to the retailers f rom which they were purchased. Held: The evi- 
dence was erroneously admitted, since the required proximity of 
t ime \ras nut established to render such otlier instances competent 
on the question of negligence. Colliizs c. Bottli~rli Co., =I. 

k Plcudiiigs uiid Uljideitce ut E'ornler il1r.iul ( I n  criminal cases see Crinl- 
inal Law G m.) 

1. The admission of the pleadings in the original ac t io~ i  and in a former 
1)roceecling between the same parties is  nplield on authority of 
Alsicortl~ v. Cedar 1170~A-s, 172 X. C., 17. Odanz ,c. lJaliner. 93. 

2 .  P1;tintiE sued the driver of a car  and his eiuploycr to recover for 
injuries inflicted by the driver. ,411 of plaintiff's evidence tended to 
slio\r tha t  the driver \rillfully inflicted the injury c~ut  of spite and 
11erson;tl enmity. I n  the  recorder's court the clrivx testified to t l i ~  
effect that  the injury was accidental, and such tesrimony was intro- 
tluct)d uyon the trial  in the Sul~er ior  Court upon al)l)e:~l. Held: 
The driver's testimony in the  recorder's court u.as cotngetent a s  
aga i l~s t  himself, but incoml~etent a s  agt~iiist  the emljloyer, and is  
insufficient to raise a conflict in the evidence upon the employer's 
defense tha t  the in jury  was  inflicted by the d r i w r  \\-illfully and 
out of personal hatred and malice, and the employer's motion to 
~ioiisnit  was  1)roperly allowed. J u c k s o ~ i  v. Pchei11c.r. 441. 



Evidence-continued. 
E Admissions. 

b I n  Pleudinys on During Trial 
The fact that an order making n gersnn a party defendant is entered 

hy consent is not an  admission of liability of such person nor a 
waiver of his right to demur ore tewlts to the complaint. Jones v. 
Frawklin Estate, 686. 

d By Agents 
I. Where aeency is admitted. d rc la ra t io~~s  of agent hcld competent to 

prove that a t  the time agent was acting within scope of employ- 
ment. Smit71 v. Jlillcr, 170. 

2. A letter written by an  agent is properly admitted against the prin- 
cipal when i t  is made to appear that the principal subsequently 
:rcted upon and ratified the letter. Turner v. Checrolet Co., 587. 

G nemonstratire Eoidence. 
b Pllrposrs for which Compctcut a ~ ~ d  Restriction of Evidence Thereto 

Bn exception to the production before the jury of a duplicate of the 
globe which struck plaintiff i s  held without merit, defendants hav- 
ing previously exhibited parts of the same instrumentality and 
Imvinp failed to request the court to restrict tlle testimony to the 
illustration of the witness' testimony. Williams v. Stores Co., 591. 

H Hearsay Evidence. 
a General Ricles 

('ertnin lands were deeded to husband and wife by entireties. The wife 
j,redeccased her husband, and after the husband's death his admin- 
istrator sought to sell the lands to make assets to pay debts. A 
daughter of the tenants by entireties resisted the proceeding, claim- 
ing an  interest in the land as  h e i r ' a t  law of her mother, and 
ntteinlrted to show a resulting trust in the lands in her mother's 
f:l\-or by showing that her mother had furnished the major part 
of the purchase price, although the lands had been deeded to the 
-.rantees as tenants by the entireties. I n  support of her contentions,. 
the daughter offered testimony of a yitness to the effect that  the 
wife had told the witness she had furnished a certain amount of 
thc lpurchase pripe. Held: The testimony was properly excluded 
under the hearsay rule. Trust Co. v. Blackwelder. 252. 

I Ilocumentary Evidence. 
b Accounts, Ledgem, Records. and Private Il'ritinys 

1. 1 , r t t ~ r s  offered in evidence by careator Ileld competent as  links ill 
chain of circumstmces tending to show fraud. Ilyinborne 2;. Lloyd, 
481. 

2. IThc~re a 1):irt.y introduces in evidence parts of certain letters, i t  is 
com1)etent for the adrerse party to introduce the other parts of the 
letters in evi(1enc.e when such other parts tend to explain the parts 
introduced, but this rule docs not extend to allow such adverse 
1):trt.v to introduce in evidence an  ex parte statement enclosed in the 
letters. which statt>ment does not tend to e x l h i n  the portion of the 
letters introduced. I b i d .  

:3. Pliiintift', suing npoll a111 olleil nc'cc:nnt, offered testimouy of the man- 
:~gtv of the store in ch:trge of tlle books, to the effect that the owner 
of the store m:tde c.ert;~iii entries on the books before the witness 
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Evidence 1 b-contiizued. 
was hired, and that he had charge of the books thereafter, that he 
had discussed the account with the debtor, who did not deny its 
correctness, and that the account was in the sum claimed by plain- 
tiff. Held: The witness was competent to identify the account, 
and an exception to his testimony is untenable. Stephenson v .  
Honeycutt, 701. 

J Parol or Extrinsic Evidence Affecting Writings. 
a Adntissibility i n  General 

1. Plaintiff's contract with defendant motor company provided that 
upon the termination of the agency contract deeendant might re- 
purchase from plaintiff dealer, a t  i ts o ~ t i q n ,  products of defendant 
in plaintiff's possession a t  the price paid, plus freight, and that the 
contract might not be enlarged, varied, or modified except in writing. 
Plaintiff offered evidence of a par01 agreement mtered into more 
than a year thereafter in which plaintiff agreed to resign his agency 
and defendant agreed to repurchase accessories and equipment in 
plaintiff's possession a t  seventy-five per cent of list price. Held: 
Evidence of the separate, subsequent par01 agreement in accord 
with the original written contract was competent Gruhh v. Motor 
Co., 88. 

2. S o  verbal agreement bet\veen the parties to a written contract, made 
hefore or a t  the time of the execution of such contract, is admissi- 
ble to vary its terms or to contradict its provisions. The excep- 
tions to the general rule are  enumerated and discussed by 8tae?t. 
C. J. Ins. Co. v.  Morehead, 174. 

3. Testimony of verbal agreement that  instrument should not become 
effective until happening of condition held competent. Zbid. 

b Zi t  Establishing Resulting Trusts 
1. Evidence of conditional delivery of quitclaim deed held coinyetent ill 

grantor's action to establish trust. Ins. Co. Q. Dl'al, 339. 

2. Plnintiffs claimed under a yarol trust and under a later esecutetl 
\vritten contract to convey. Held: Evidence of the par01 agreement 
in conflict with the later esecuted written contract is incompetent. 
Cfvf/?l c. Wovthingtot?, 582. 

I< Espert and Opinion Evidence. 
n Co)~clusio)rs antl Opinions in Ge~rcral 

Plnintib's intestate was killed in a collision betwetst1 his car and 21 

truck driven by t!ie individual defendant. The driver of the trucli 
wns the oi11y surviving eye-witness of the i~cciclent, antl did nc t 
testify a t  tlie trial. The liability of defendants n.as 1)ascd mainly 
(311 plaintiff's contention that the truck mas being driven on the 
n r o ~ i g  sitle of the l~igliway. A witnws who came n11oi1 tlie scentb 
of the nwident sliortly after it occurred was allowed to describe 
to the jury tlie position of tlie cars, the location of the glass and 
other l)ligsical facts a t  the scene of the collisio 1. The court es-  
c31ndetl his testimony, based upon the physical conditions a t  tht. 
scene, that a t  the time the cars collilled the truck was a foot and :I 

halt over the center of its aide of the highway. Held: The testi- 
mony was properly esclutlrd a s  invading the province of the jury. 
Chcck r. Broolierage Co., 360. 
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Evidence K-continued. 
b Subjects of Expert and Opinion Testimony 

1. The admission of testimony of experienced trainmen, found hy the 
court to be experts, as  to the cause and effect of the stopping of a 
train from a given speed to a given lower speed, within a certain 
distance, is held without error. LIIcGraw o. R. R.. 432. 

2. A medical expert testified to the effect that he had attended the 
person in question for a period of twelve years, that he had last 
observed her twelve days before her execution of the instruments 
attacked by plaintiff. that a t  the time he last observed her she was 
mentally irresponsible from senile dementia, which condition would 
not improle, hut would get worse with time. Held: An exception 
to his testimony as  to the mental incapacity of the person in ques- 
tion a t  the time of her esecution of the instruments, on the ground 
that the witness had not observed such person sufficiently near the 
time of the execution of the instruments, cannot he sustained. 
Kinbor?ze u. Lloyd, 483. 

3. The testimony of medical experts as  to the permanency of plaintiff's 
injuries and their nature and effect, based upon personal examina- 
tion of plaintiff and deduced from theif technical knowledge and 
experience, is held competent. Williams v. Stores Co., 591. 

4. The male plaintiff n a s  allowed to testify to the effect that defend- 
ant's dam caused large quantities of sand to be deposited on plain- 
tiffs' land by ponding water thereon. Plaintiffs' expert witness 
testified to the same effect without objection, as  did other nonespert 
witnesses for plaintiffs. H e l d :  An esception to the admission of 
plaintiff's testimony cannot be sustained, the testimony being of a 
common condition not capable of being made pallmble to the jury 
and being based upon plaintiff's observations made a t  the time. 
l'eseneer v. &fills Co., 615. 

Executors and Administrators. (Limitation of actions of hontls see 1,imitn- 
tion of ,4ctions B b.) 

C Control and Management of Estate. 
c Liabrllty of Estate on Contracts Ezeczrted or Debts Created by Rcptt- 

sentatice 
1. Plaintiff's complaint allegcd that  testatrix executed a note to plnintiff 

in her representative capacity, and it appeared from the face of the 
complaint that the note was executed suhsequent to the death of 
testato? and the complaint did not allege that the note mas executed 
for a debt existing a t  the time of testator's death. Held: A judg- 
ment by default against the estate for want of an nuswer is irregu- 
lar as rtrntrarj to the course and practice of the courts, the estate 
not being liable on the note upon the facts alleged, since a personal 
representative may not hind the estate hy contract arisinq wholly 
out of matters occurrinq after the dent11 of the testator. and the 
jndrment also failing to comply with statutory ~)rorisions relative 
to judgments against estates of decedents. S. C. Code, 130, 131. 
Hood, Comr., G. Steccart, 424. 

2. The principle that  an executor cannot bind the estate on matters 
arising wholly after the death of testator does not apply when the 
nil1 expressly authorizes the executor to incur such liability. 
Mearcs c. Williamson, 448. 
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Executors and Administrators C-continued. 
d Personal Liability of Executor or  Administrator oqt Contracts Made 

for Estate 
An executrix, in buying merchandise necessary to t h ~ ?  operation of the 

business of the estate, may escape personal liability therefor by 
making an  agreement with the seller to that effect, and evidence in 
this case tending to show that the executrix explained to the seller's 
agent that she was buying the goods to continue operating a dairy 
belonging to the estate that  he understood the estate would be 
liable, that  the goods were delivered pursuant to the understanding 
as  ordered by the manager of the dairy, that  the seller knew the 
malinger mas operating tlie dairy for the estate, and that  the seller 
filed his claim with the estate and received dividends thereon from 
the estate, and made no demand on the executrix in her individual 
capacity until the institution of the action, is Aeld sufficient to be 
submitted to the jury on the question of an  agreement between the 
parties that the executrix should not be individually liable, and a 
directed vertlict against the executrix in her individual capacity 
was error. Bcssire & Go. v. Ward, 266. 

D Allonance and Payment of Claims. 
d Claims d ~ i s z n g  from Payment of Obligations of Estate or from Receipt 

by Dt ct nscd of JIoncl l~ Belonging to Claimant 
A remainderman provin:. that  the life tenant receirel the proceeds of 

a fire insurance policx on the property antl failed to account thete- 
for prior to his death does not entitle the remaintierman to recover 
the entire anlount of the proceeds of the policy from tlie estate of 
tile life tenant, since the life tenant may have been entitled to part 
of the proceeds, or may have spent the lrroceeds of the policy in 
repairing the damage caused by the fire, and where the remainder- 
man shows receipt of the proceeds of the polic,v I)!. the life tenant 
and failure on the par t  of the life tenant to accou i t  therefor before 
his death, without more, the remainderman is not entitled to judg- 
ment therefor against tlie estate of the life tenant. Rigsbee v. 
Brogden, 510. 

e Priorities and Payment 
1. Estate of life tenant is liable for taxes assessed prior to his death 

a s  preferred claim. Rigsbee v. Brogden, 510. 

2. Assessments for public improvements assessed prioi. to death of life 
tenant do not constitute preferred claim against h s estate. Ibid. 

3. Chnrges for n a t e r  antl gas connecrio~~s, incurred prior to death of 
life tenant, do not constitute preferred claim a6:ainst his estate. 
Ibitl. 

4. Tax sale certificate in the hands of remainderman does not consti- 
tute preferred claim against the estate of life tenant. Ibid. 

f Judymcnts aird Liens 
Ordinarily, judgn~ent against representat i~e is not a lien on lands of 

estate. Tucker v. Almond, 333. 

?I Actions 
A11 actiun to recover for personal services rerideled testator's nife ,  

involving a construction of the nil1 and a n  accounting, is properly 
brought in the Superior Court. C. S., 133. V e a ~ ' ~ ~ r  2;. Williclmson, 
44s. 
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Executors and Administrators-co?zti?t~ted. 
E Sales and Conveyanres Under Orders of Court. 

b Funds and Assrts Rubject to Attachn~cnf and Aale by Executor 
1. Where the heirs a t  lam, in their suit to declare a resulting trust in 

certain lands deeded by intestate during his lifetime, ubtain a con- 
cent judgment proriding that the lands be sold and part of the 
proceeds paid to the heirs, the heirs' share of the proceeds are  
chargeable with the debts of the estate since their rixht to the 
fnndq is based upon their claim to the land in the capacity of heirs. 
and their demurrer to the administrators' pleading, alleging the 
facts and insoficiency of the assets of the estate to ~ :1y  debts, is 
properly overruled. C. S., 74. Odom v. Palmer, 93. 

2,  I n  the suit of heirs a t  law to declare a resulting trust In Inndc deeded 
lry intestate during his lifetime, judgment was enterrd that  the 
lands be sold and part of the proceeds paid the heirs, and the canse 
retained. Held: An order allowing the ad1ninistr:itors to inter- 
plead and claim the funds allotted to the heirs in order to pay debt\ 
of the estate was proper under the facts Ibid 

False Imprisonment. 
A Nature and Elements of the Crime. 

c Tl'iZlfu1nr.w in  Procwing Arrest 
Defendant runst have willfully procured arrest of plilirltiffs in order to 

be liable in action for false imprisonment Ellis 1.. Trust Co . 247. 

Federal Em~loyers '  Liability Act. (See Master and Servant E.)  

Food. 
A Liability of hlanufacturer to Consumer. 

a Delcfo'irifrs m d  Foreigw Substances 
1. Plaintiff's evidence tended to show that he was in j~ur t l  by ~ ~ a r t i c l c s  

of glass eaten by him in sausage prepared by clefentl;li~t 1n:lnufac- 
tnrer, ant1 that  a short time prior to his injury plaintiff had fonnd 
grit in similar sausage ~ r ~ l ~ c l r e d  by tlefeiidnnt. and that t l ~ c  tl~lta- 
terions snljstances were found inside the c:rsings i l l  n-hic.11 t l ~ o  
sausage was stuffed. Hcltl: The evidence ~ v a s  sufficir~nt ro be si1l1- 
mitted to the jury on the issue of defendant's negligence. Dnlliels 
'1.. *S'lc.ift d Co., 567. 

2 .  E\-iclencc. nmst uhow time when ~iroduct was bottled for evidence of 
cleleterions substances therein to be competent. C'ollius v. Boftling 
Co., 821. 

Fraud. (Canccllntion of instrniuents for. see ('ancc~llation ; ~ n d  Iiesciwion of 
Instruments: in misrel)recrntin- numher of acres conr-eyed see Vendor 
and Purchaser F b.) 

A Deception Conqtitutinr: Fraud. 
b Ilfisscp~.cscwtaf ioli 

Plaintiffs :illeged t l ~ t  defrnd:rnt induced them not to sell their land by 
falsrly representing that  dt3fenrlant could later o11t:lin a mnch higher 
price for same. Defendant demurred to the complaint for failure 
to state :I cause of action. Held:  The demurrer was  properlj- sus- 
tained, mere promissory representntitn~s nut I~cing gener;llly re- 
giirded as  fraudulent in law. J/cCos~t~i(% I.. Jacksnr~, 359. 
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Frauds,  Sta tute  of. 
A Promise to Answer for Debt or Default  of Another. 

rr -ipplicability 
1. Defendants agreed orally to be personally responsible for merchan- 

dise shipped to a cor l~orat ic~n of which they were the main stock- 
liolderq, and which they later took over. Held: Cnder the evidence, 
the  agreement was a n  original promise not con ing  within the 
s ta tu te  of frauds.  C. S., 987. B r o x n  2.. Belltoll, 285. 

2. Evidence on behalf of plaintiff tended to show thxt  defendants or- 
dered two or three cars of lumber to be shipped to a corporation of 
which they were the main stockholders, both defendants being 
 resent and promising to 1)e personally responsible therefor. The 
first car was  shipped, and thereafter one of the  defendants went to 
p1:lintifY and told him to ship  another ca r  under the same arrange- 
ments. The first car  was  paid for, and plaintiff insti tuted this suit  
against the individual defcndants to recover the purchase price of 
the  second car.  Held: The evidence was sufficienl to be submitted 
to the jury on the question whether the  original promise of both 
defendants, made when both mere present, covered the second car 
a s  well a s  the  first. Ibid. 

D E:stoppel nnd Waiver of Defense. 
a Tra)lractior~e and Repwsc~itntions Constit~cting Estoppel or  Waicer 

Pa r ty  obtaining forbearance during life c~f writ ten contract by extend- 
ing i t s  terms by oral  agreement may not plead s ta tu te  of f rauds  to 
defeat action on oral  agreement. Dixson v. ICealt2/ Co., 354. 

Fraudulent Conveyances. (Par01 contract to convey not good a s  against  
creditors of vendor see Trusts  C d . )  

C Actions t o  Set Aside. 
a Par t ies  

Creditors of the grnntor may maintain an  action to set aside a deed of 
gift on  the ground t h a t  i t  was  not registered within two  years af ter  
i t s  execution. Reeves v. Xiller, 362. 

Highways. (Use of highways and law of the  road see Automobiles C ;  con- 
demnation of land for highways see Eminent Domain.) 

E h'eighborhood Public Roads. 
a Bstablishment 

Persons living along a highway which had been taken over by the Sta te  
Highway Commission, :1nd subsequently abandoned by i t ,  a r e  "inter- 
ested citizens" within the meaning of ch. 302, Public Laws of 1933, 
i ~ n d  may maintain a proceeding to have the road established a s  a 
"neighborhood public road." Grady v. Grady, 749. 

Homestead. 
D Abandonuent.  Waiver, or Forfeiture. 

Defendant allowed judgment by default  to be taken against  him in  a n  
action to set aside his deed a s  being fraudulent a s  to creditors, the 
deed embracing practically all  property of dqfendant, real or per- 
sonal. Judgment was  entered that  the deed be set aside and a com- 



Homestead D b-contitlzted. 
missioner was  appointed to sell the land, and the cause retained. 
Prior to sale, defendant prayed that  his homestead be allotted in 
the land. Held: The right to the homestead esemption gnaranteed 
Ily the Ponstitntion. Art. X, see. 9,  is  not forfeited hy a fraudulent 
mnveyance, i ~ n d  the judgment was 1)roperly modified by order 
directirrg that  defendant be allotted his homwtrad in the land which 
slionld be excmpt from salr  by the  commissioner. C'asualty Co. c. 
Dunn, 736. 

Homicide. (I\l;~nslau:.hter in operation of car  see Autornohilcs G b.) 

B Murder. 
( I  31z~rdcr i11 t l ~ e  Fi rs t  Dcgree 

A murtler is  1)remeditated if it i s  thought over and the intent to kill 
formed. 1xxardless of hon. short  a time elapses before the intent I \  

executed. : ~ n d  it is  deliberate if i t  is tommitted in :I cool s t : ~ t e  of 
hltmd in furthelance of such intent.  S. I.. Blrffktn. 117. 

G Evic1enc.e in Homicide Prosecutions. 
b Prcsr t rnpt io~!~ and Burde i~  of Proof 

1. IVherc the State shows by evitlence that  defendant killed deceased 
with :I deadly mealml, defendant's motion for judgment a s  of non- 
snit  is  properly refused, since the State's evidence raises the pre- 
sumption tliat dt>fen(lilllt is  guilty of murder in the second degree. 
u i t h  tht. bordtw on the defendant to show matters i n  mitigation or 
excuse. S. r. Coylr,  114. 

2. A ltilling n i t h  a tleadlj \reapon raises the l~resnmption that  the 
homicide \ ras  murder in the second degree, and if the  Sta te  seeks a 
convictiou of murder ill the first degree i t  h : ~ s  the burden of prov- 
ing I~e jond  n reasonalrle doubt tha t  the homicide was  committed 
with deliberation and premeditation. 6. c I'err!~, 604. 

c Dying Declai utiolzs 
1. Where i t  appears tha t  deceased, a few hours bcfore his death,  made 

the dying declarations sought to be admitted in  evidence by defend- 
an t ,  tha t  a t  the  time of mxking the declarations deceased was in 
imminent danger of death a s  the result of five gunshot ~vounds,  that  
he was in a very weakened condition and stated to one witness tha t  
he felt he \\.as "fatling out.'' i s  11c'ld suffic.it3nt Ilasis for the admis- 
sion of his dying declarations in evidence, i t  not being required tha t  
deceased should actually express his apprehension of imminent 
death,  but only that  i t  satisfactorily appear f rom the relevant facts 
an11 c i r c ~ ~ ~ n ~ s t a n c e s  that  he did apprehriid the d:unger of imminent 
death.  S. r.  .llitchell, 1.  

2. The evidence disclosed tha t  deceased and defc.ndant, a white man, 
were well ;~cquainted. Defendant oft'ered testimony of dying decla- 
rations of deceased. af ter  laying pro1)er predicate for their admis- 
sion in  evidence, to the  cft'ect tha t  deceased recognized his assail- 
a n t  as  a white man and recognizetl his dress and build. but did not 
have any Idea who his assailant was. Held: Testimony of the 
tlyiny declarations was material to the issue a s  tending to show 
tha t  the assailant was  someone other than defendant, and i ts  esclu- 
sion constitutes reversible error.  [b id .  
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Homicide G c-co~iti~iued. 
3. Evidence tending to  show t h a t  defendant shot h is  wife five times, 

tliat inimetliately nfter the  shooting she  told the  witness she knew 
she  ~ 1 s  goin:: to  d ie  and  t h a t  he r  linshancl had  s lot  and killed her.  
tha t  she substantially relleated these declarations in the  lios1)ital 
two days  therraf ter ,  a1111 (lied the  following day from her  mouncls. 
i s  Ircld sufficieut l lredici~te for  tile adniission of trst imony of the 
declarations. S. 2;. Carden ,  404. 

d Compctci~c!l (/lid h 'c l rra~icu  i ir  G'c'1ierct7 
1. The movements of defendant 's  and his victim's c : ~ r s  ant1 c i rc~lm-  

s tu l~vc~s  tentlir~g to slitrw tlint defent1;rnt mistook his victim's car  fo r  
the  cirr of iu~otlier  nit11 whom he hxd had :in altercation in regard 
to :I \vommi ill de fendmt ' s  ca r  and in l ' e p i ~ ~ d  to such person's 
"butting in on their  party," i s  11cld coinl~etent : IX  tending t ~ )  show 
the  circuinstaiiccs attellcling the  lioiiii&k auil motive ac tna t i i~g  
de fe~ idan t  in committing the  homicide. S, 1.. B~iffkii?.  117. 

2 .  I n  a l~rosecution fo r  homicide committed with n liistol i t  is  culul~etcnt 
for  the  Stntc  to  slivw tliat defendant had :I l~ is to l  011 Iris persou 
\vith one cl~alnber exploded nt  the time of his ar res t  u short  wliile 
a f t e r  the commission of the crime. Ibid. 

3. Proof of motive is  not necessary to make out the  State 's  case of 
i n ~ ~ r t l e r  ill tllr first degree \ ~ l l e n  tlitLre is  s~~ff ic ient  cvitlence of prtl- 
irietlitntion nnd tlvliberation. I b i d .  

4, l'rc~uitrtlit:ltio~~ ant1 d t~l iber i~t iou  may 11e a l i o ~ v ~ ~  by a11 the attentl :~ut 
circumst:~nccs, and the :~I)scnc'c of provoc;rtion is  a cuin1)etent cir- 
cumstnnct. to  he cwisit le~wl hy the  jury in determining tlie q ~ ~ e s t i o n .  
Ibid.  

3. A l t l ~ o n g l ~  flight of dcfend;~nt  a f t e r  con~rnission of the  crime is a c o n -  
11c5tent circ. l~~usti~nvt.  t o  I ) ?  cunsitlerotl I ) $  the jury ill co l i~ i rc t io~i  
\\it11 otl1c3r c.il.cnmst:~nccs as 2111 inlldietl admission of guilt, ill ;I 

l ~ r o s c u ~ t i o n  for I~oniictitlc. flight i s  mit pvitlence of 1)reiuetlitation 
1111tl d ~ ~ l i l w r ; ~ t i ~ i i i ,  ilnd where, u l ~ o n  11roEer of evitlcnce 1)y the St:rte 
relating to the  scwrcvli for  dcfenilant immedintely af ter  the conmlis- 
siou of t l l ~  c r i m ~ ,  tlie court :~tlmits the evidence over defendant 's  
objec.tion, r t>n~nrking a t  t he  time tha t  he tliouglit i t  con1l)etent on 
tlre clacstion of ~)remctli tat ion and  m:~lice. a r i s w  t r ia l  will be 
anartlet1 defendant on apl~enl ,  nlthongh the  charpr  of t he  court to  
tllc jury corrwt ly  s t a t r s  the l i ~ w  r e l n t i i ~ ~ '  to the scope of s11c11 
evitlence. 8. 'L'. Letcis, 191. 

6.  So l~ t - s lwr t  \ v i t~ l twc~s  arcb coml~ctent to ttwtify from their  ohscrr:~tioli 
of d c , f c ~ ~ d ; ~ n t  t h t  ilefcndant \vas sountl inentnlly, ant1 I V I I C ~ P  (Iefentl- 
a n t  iir it 1,oniicitlc prosecution contends t l ~ t  11c ,v:ls mentally in- 
c i ~ p ~ l ~ l e  of premeditation m d  deliberation, such t tst imony is prop- 
erly :~tlmittetl for the consitleration elf the  jury t i ]~on the  question. 
8. T. I fome ,  725.  

7. T l ~ c  State 's  evitlcnce tcwtled to sho\v t h l t  de fmdan t  and his  wife 
h d  hcw~nic s e l~a ra t ed  becn~lse of defendant 's  mistreatment of her,  
t ha t  defendant was  greatly upset Ily the sepilration, alld sought to  
get his wife to re turn  to him, and  tha t  a f ter  her  refusal to re turn  
to Ilini. he went t o  the place where she was  \\.orking, made a n  
~~ i ip ro roke t l  at tack upon her,  cutt ing her  throat  and causing her 



4. Tlic cvidcxnc.e f: iv~~riIhlc to tlic Stn t r  trntled to slio\v t ha t  deceased 
was  :lttaclied by ;I 1)crson with :in ;lse h:lntlle, t ha t  tleceascd took 
tllc : ~ s e  Ir:rncllt~ :r\\-ay froin his :iss:lilant, and tha t  thereupon his 
nssni1:int caller1 ulmn tl tfcndnnt,  n constable, to arrost  deceased for  
a s w n l t ,  t ha t  defc~ntl:lnt \vent up and took hold of tlecensed, t ha t  
devc;tsed 1)aclietl n \ n y  across tlie highw;iy and bntlr s l~onlders  of the 
road to his son's fillilif stiltion. t11:lt several ] r '~~so~is  call td to cle- 
ft~nel:~iit not to shoot. 111it t l ~ t  tlefcnt1:lnt follo\ved him, and then 
shot him foiir times, musing his d w t h ,  t ha t  ~rr ior  to  the  hoinicid(! 
tlefcntlailt 1i:ltl nl:rtle t l i r r :~ t s  : w ~ i n s t  clctwrstxtl. arid t ha t  a f ter  the 
shooting d ~ f e n d : ~ n t  curse(1 dec,eased. Hcld:  The evidence was  
snfiicic~nt to Iw s~ibniittetl to  the jnry (111 tht, qi~estion of tlcf(.ndant's 
pnilt of m:rnslaugliter. ei ther lipon the theory tllat defendant shot 
t he  dec<e:rsed fo r  rc~vcqg(~, or nsctl unnrccssnry :rnd esct~ssive force in 
n t t e m ~ ~ t i n g  to ar rcs t  deceased. S. r . .  E1171c11tli~. 75s. 

c Iwstrttctioirs 
1. Where. in :I ~ ~ r o s r c u t i o n  for  llomicitlt~, tlic dcxfentlant atlmits his guilt 

of ru~ir t l t~r  i n  tlie secontl deurec, i t  is i ~ o t  t\l.ror for  the tr ial  court to 
act  upon the admission, ant1 a f t r r  fully t,l~:trginy the eleint~nts of 
murder  in the first t l tvcxe.  a i ~ d  clefinin:: mnrtlcr in the sec.ontl 
degree, t o  instruct  the jnry to re turn  a verdict of murder i n  the  
sec.ont1 degree if they slionlcl fail  to find :lny one of tlie elcmcnts 
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Honiicide H c-continued. 
of first degree murder,  a s  defined, beyond a reasonable doubt. 
S. v. Grier, 298. 

2 .  I t  i s  only when all  the evidence tends to show that   he homicide was 
committed by means of poison, lying in  wait, imprisonment, s t a r r -  
ing. torture,  or i n  the perpetration or attempt to perpetrate a felony, 
that  the court may instruct the  jury to re turn  a verdict of guilty of 
murder in the  first degree or not guilty, and where the evidence 
tends to show tha t  defendant killed deceased with a deadly weapon 
and no evidence that  the  homicide was  committed by lying in wait 
or in the  perpetration or  a t tempt  to perpetrate a felony, the court 
must submit the question of murder in  the second degree to the 
jury, although there i s  ample evidence of premeditation and delib- 
eration, the  evidence of premeditation and deliberation being for 
the jury upon the question of whether the criuw was murder in 
the first or second degree. S. c. P e v r ~ ,  604. 

3. The State 's  evidence tended to sliow that  while defendant's brother 
and another were engaged in  a fight, defendant r an  past them and 
cut the throat of his brother's assailant with a l d f e .  The er i -  
denct. disclosed that  defendant's brother had previously shot his 
assailant and that  either wound n a s  sufficient to cause death,  and 
tha t  each wountl was a contributing factor in causin:: death. De- 
fcnd:lnt contended tha t  he did not cwt decwsed, hut t ha t  deceased 
I m l  the knife in his hand a s  they were fighting and that  defendwnt's 
brother got possession of the knife and inflicted :he \vound. The 
cbonrt instructed tlie jury that  if they should find from the evidence 
beyond rt.asonal11e doubt that  drfendant cut ):he deceased, a s  
contended by the State,  and that  such wound caused death or \\.as 
a contributing cause of death,  they should re turn  a verdict of guilty 
of second drxgree murder. Hcltl: The instruction is erroneous for  
failing to charge tlie jury upon the facts that  if they should fail  
t o  find that  the act of tlie defendant was malici.ous they shollld 
return n verdict of guilty of mansliiughter, there being evillencr 
from which the jury might find tha t  if defendant cut the deceased 
a s  contended by tlie State,  he did so, not from malice, but from 
sudden passion aroused by the assault  nhich dweased was then 
malting upon his brother. S. v. Edm~c??dson, 716. 

Hushaild and Wife. (Curtcsy see Curtesy ; dower see Dower ; constructive 
t rus t  froin husband's altpro11riation of wife's lands  see Trusts  A b ;  aban- 
donment of child see Parent  and Child A h :  wife's possession is construc- 
tive possession of husband see Intoxicating I.iqnor R b.) 

Indictment. (Consolidation of indictments for tr ial  s re  Criminal 1 . a ) ~  I f . )  
C Motions to  Quash or Dismiss. 

y Effcct of Qunshal or Disn~issa l  
The court  may not adjudge the tlefentlaiit not guilty u l~on  sustaining 

tlefcndant's demurrer t o  the  indictinent, t!!e defendant being entitled 
only to his disc~harge upon judgment sustiiining his demurrer.  S. c. 
Parker ,  3'5. 

11 Issnex, Proof, and Yariancr. 
f I'rocetl?irc to Takc . ldrantage of T-uriat~ce 

Ilefendant moved to quash the indictinent in this prosecution for  re- 
ceiving stolen goods knowing them to have been stolen, on the 
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ground t h a t  the  evidence &oned tliat the  p i o ~ r t j ,  if stolen, was  
stolen in  another county, and, if received by defendant,  was received 
bx him in a th i rd  county. Hcld: The motion t o  quash mas cor- 
rectly denied, even ~ i t h o u t  taking in to  c20nsideration the provisions 
of C.  S.. 4250, s i n c ~ ,  under the  provisions of C .  S., 4606, the crime 
iq presumed to  h a r e  heen committed in the  county laic1 in the  bill 
of indictment unless defendant aptly enters a plea in abatement.  
R. E.  Ray. 772. 

Infants.  
G Actions. 

b -4ppointmcnt of S e ~ t  Fr iend 
Only a person whose fitness has  first been ascertained by the court  is  

eliyible for  appointment by the  court a s  n e s t  fr iend of a minor to  
insti tute suit ,  and  n&ther a foreisn nor domestic corporation may 
be appointed nes t  fr iend of a n  infant.  Rule of Practice in the  
S n ~ e r i o r  Courts, Xo. 16; C.  S., 450. Ivt I e Will of Roctliyrr, 470 

Injunctions. 
B Subjects of In jnnct i re  Relief. (Enjoining enforcement of city ordinance 

see Municipal Corporations H e.)  
e Ettjoi~liuy Y~wxed inys  C t l d ~ r  S t a tu t t s  01% Grounds of Cnco~~s t i t~c t io~ ta l i t u  

Plaintiffs sought to enjoin the  holding of a n  election under ch. 493, 
Public Laws of 1936, to determine whether the county should be 
suhject to  :I s ta tu te  wliicli provided for the  repeal of the general 
law relating to  intoxicating liquor and for  sale of intosicating 
liquor under county supervision and  control, and provided t h a t  sale 
otherwise a s  permitted by the  s ta tu te  should be a misdemeanor. 
Plaintiffs did not allege tha t  they will suffer any  direct injury,  or 
tliat there will be any invasion of their  property rights if the  elec- 
tion is  held, or if the  s ta tu te  is  put into effect a s  a result of the  
election. Held: I n  the absence of such allegations, plaintiffs a r e  
not entitled to  t he  injunctive relief sought, and  judgment of the 
lower court  requiring defendants to  give bond a s  a condition prece- 
dent  to  the holding of the  election is  error.  Hill c. Con~rs .  of 
Greenc, 4. 

11 Preliminary and Interlocutory Injunctions 

1. I t  i s  e r ror  to  diksolre temporary order when issues of fact  a r e  raised 
clrtrrminnble by jury. To?nli)~son L.. ('railor, 688. 

2. Ordinarily, a restraining order will be continued to the  final hearing 
n h e r e  no h a r m  can come t o  the  defendant by  such continuance and 
\ \here  in jury  might result to plaintiff f rom a dissolution thereof. 
Banne r  v. Button Corp., 697. 

Insurance. 
B Insurance Companies. 

b Allutncll Compa?ties (Right  of county to insure in mutual companies 
see Counties E a , )  

The  policyholders in a mutual  fire insurance company are not stock- 
holders therein. a n d  a r e  in no way liable fo r  the  debts of the  com- 
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pany beyond the contingent liability fixed in the  policy. N. C. Code. 
6348. 6361, a s  aniended by ch. 89, Public Laws of 1935. Fuller v. 
Lockhart ,  61. 

C Insurance Agents. 

I .  I'aynient of the  init ial  ~ ~ r e m i u m  on' :I policy of life insurance to 
insnrer 's  soliciting agent is  payment to the  company. C. S., 6304. 
Jfills 2.. Iirs. Co., 206. 

2 .  Pn)men t  of note for  second l)renii~uu to insnrer1,3 agent without 
obtaining notc or insurer 's  receipt 11tld not p a y n e n t  to insurer.  
Ibid.  

E The  C'ontr:tct i n  General. 

1. Laws in force a t  tlie t ime of esrcut ing  a policy of insurance a r e  bintl- 
ing on tlir insnrer ant1 beconle a 1)ai-t of the  insurance contract. 
K. ('. Code, 62b'i. E'fcllrr v. Locki~nr t ,  61. 

2. A provizion in a n  accident policy that the policy ~ ,hou ld  not cover 
any  person nncler 18  years of age or over 63 years of age, and tha t  
any premium paid to the  company for  any period not covered by 
tlie lrolicy wo11lt1 be returned 011 request, is a gi~ovision limiting 
liability and not a condition working forfeiture,  and where such 
policy i s  issued to a person over tlie specified age, i i~sured 's  recovery 
011 thc  policy is limited to  a re turn  of premiums paid. VcCaBc 1 

Casfcal t~  Co., 577. 

8. Subordinate conditions and  1)rovisos limiting and  restricting the pri- 
mary  object of the policy to  afYord protection upon the happening 
of  certain continqencies, slioultl be str ict ly construed against  in- 
surer.  Thompson 2,. Accident Asso., 678. 

-4. An insurance policy will be  construed strictly ngninst insurer.  ITil- 
liants r. 1118. Co., 765. 

1. A policy of insnrnnce, like other wr i t ten  instruments,  may be re- 
formed for  mutual  mistake o r  fo r  mistake induced by f r aud  o r  
inequitable conduct of tlie adverse party,  and  parol evidence is  
com1)etent to establish the  right to sucli equitable relief, but the  
proof mus t  be clear, strong, and convincing. Williams 2;. Ins.  Co., 
763. 

2 Plaintiffs' elidelice tended to  show tha t  defendant 's  local agent 
issuing tlie lire insurance policy in suit  was  a tenant i n  one of the  
stores insured, and paid rent  to plaintift's, v h o  owned the  property 
; I \  lit>irs a t  law. The apl)lication n n s  made in t he  name  of plain- 
tiffs' ancestor, and  tlie policy issued in  his name. Held: The 
qnestion of \~ l i e the r  t he  l~olicy \ \ a s  issned in  t l  e name of t he  
:rncestor, who was  dead a t  the time of application therefor, instead 
of tlie names of plaintiffs owniiig tlie property a s  heirs a t  law. 
thr01ig11 the  inn t~ ia l  mistake of the  parties was  properly submitted 
to  the  jury, tlie knowledge of tlie local agent of insurer a t  the  
inception of the  policy being imputed to insurer. Ibid. 
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Z' Group Insurance.  

1. Plaintiff was  insured under ;I groug policy ~ ~ r ~ v i d i l l g  tlis:~bility bene- 
fits to those bccoming totally and permanently disabled while 
insured under the  master policy, each enigloyre's insurance tlirre- 
under to  terminate upon the  termination of his el i i~loyment.  In -  
s ~ ~ r e d  brought action claiiuiny t h a t  l:e was disnl~led a t  thc time of 
the  termination of his employment, hut his evidence tended to show 
tha t  for  over a y r a r  af ter  the  termination of his c~rn1)loj~mrnt he 
was  employed a t  intervals on several jobs of the  genrrtil nature of 
his former employment. H c l d :  The evidence was  insufficient to  
sliow pcrrnancrit and  total  disability wliile the  insurance was  in 
force. and  defendant insurer's motion to  nonsuit s l~ould  have heen 
allowed. Tl.hiteside I:. d s s u l ' a ~ i c c  Society ,  536. 

2 .  Whether emlrloyee was  disabled a t  t ime of termin:ltion of emplop  
ment  held for  jury under conflicting evidence. Fore  .c. . 4 ~ w r n 1 i i ' c  
Socicty, 548. 

I Avoidance of Policy for  Misreplesentation or F raud .  

b M a t t e r s  R e l a t i ~ i g  t o  Insured  
1. Insurer  held entitled to  rescission of disability clause for  f raud.  

Smith v. I n s .  Go., 504. 

2 Iiisured's aplrlictition for  a policy of accident insurance stated tha t  
~nsn red ' s  occupation \ \ a s  a lumber buyer and salesman on tlie yards  
of his emplojer,  not handling lumber. Insurer 's  ex idence tended 
to  shon t h a t  insured in s lmted  and checked 1umbc.r I~ought  and  
sold, and supervised the  loading and un load~ng  of luui l~er  11) otlicr 
ernglo>res. Hclt l :  Inzn r r r ' i  evidence docs not wtabl ish  fl and In 
tlie :~lrl)lication, the  acts eqt,iblishetl by t11r evidr i~ce  fwii~q ordi- 
nari ly incidental to the  occul~ntion of a bus e r  and scllrr  of l~ i inber  
a s  stated in the  application. I n s .  Co. w. S i c h o l s ,  817. 

J Forfeiture of Policy for  Breach of Covenant or ('ontlition Subsequent 

1. Insured paid the first annual  premium on the policy in qnrstion. tinct 
several months thereafter left his domicile and w:~s not 1lc:ird from 
by thcwe \vho wo111d he reasonably expectcd to liar-r heard f rom 
him if he werc i~ l ivc~,  for a ~ ~ e r i o d  of over srven ge;irs. S o  fnrtlrrsr 
lrremiuins Ivere paid, and  tlt the  expiration of tlie seveii-yc:~r l~er iod.  
tlie beneficiary insti tuted suit  on the  polics. I I c l d :  There was  no 
~ ) r e snn i l~ t ion  tha t  insured was  (lead a t  t he  time the  secoiltl annnal  
l ~ r e m i u m  was  due,  and the policy \v:~s forfeitetl under i ts  te rm for  
failure to pay premiums. Bridgcrs  v. I n s .  Co., 282. 

2 .  The  policy in question provided tha t  1)remiums were payable a t  tlie 
home o t t i c ~  of insurer and were 1~:lyable to  a duly a~it l lorized agent 
only in eschange fo r  insurr r ' s  official receipt. IJl:rintiff's evidence 
showed payment of a note given for  the  second se iu i a r in~~a l  pre- 
miurii to  insurer's authorized agent without o1)taining the note or 
insurer 's  official recrirtt, t ~ n d  there n-as no evidence tha t  insurer 
ever received any pa r t  of tlie payment. I n  insuretl's action against  
insurer to  recover the  premium paid a f t e r  i u s n r ~ r  had declared 
the  policy forfeited. i t  is herd, insurer's motion to  n o n s ~ ~ i t  n a s  
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properly allowed, payment to the agent under the circwnstances 
not constituting payment to insurer. Xl.lills c. Ins. Co., 206. 

I< Elstoppel, Waiver, or Agreements Affecting Right to Avoid or Forfeit 
Policy. 

a Knowledge of Facts Relied on for Forfeiture 
1. Where a policy of accident insurance contains a provision limiting 

insurer's liability under the policy to a return of premiums paid if 
the person insured is over a stipulated age, knowledge of insurer's 
local i~gent  that insured was over the stipulated age a t  the time 
the policy mas issued will not effect a waiver of the provision, the 
provision being a limitation of liability which ma:; not be waived. 
and not a condition norking a forfeiture, which may be waived. 
JfcCnbe v. Casualty Co , 677. 

2. Where an  applicnnt for life or health insurance discl~ses  to insurer's 
local soliciting agent all material facts and circuristances relative 
to the risk, knovledge of the local a w n t  is imputed to insurer, and 
constitutes a \\aiver by insurer of the right to dtlclare the policr 
void for fraud in the failure of the application to s ta te  material 
matters relative to the health of applicant a t  the tlme of the incep- 
tion of the policy, when the agent does not participate in the alleged 
fraud, and conflicting evidence ac; to the knowledge of the local 
agent raises a n  issue for the determination of the .lury. Tl~ompsot~ 
z. -4ccident A8so.. 678; Con ti. Sssurance Society, 778. 

3. Plaintiff's evidence disclosed that  he told insurer's soliciting agent 
that he had had trouble with his eyes and had had them treated. 
but that upon medical esamination for the policy he failed to dis- 
close that he had had an  operation on one eye a I ~ t t l e  over a year 
before the examination and a n  operation on the other eye less than 
a year prior thereto, although the examination .blank specifically 
called for the disclosure of such information and plaintiff signed 
same immediately below a declaration that he had read same care- 
fully and that  each of his answers was full, complete, and true. 
six years after the policy became effective, plaintiff became practi- 
cally blind, and instituted this suit on the disability provision of 
the policy. Held: The disclosure to the soliciting agent that  he had 
had trouble with his eyes and had bem treated for them is insuffi- 
cient to impute to insurer lrnowledge that  insured had been in a 
hospital and had his eyes operated upon, especially in the face of 
his statement to the contrary made to the medical examiner of the 
company. Smith v. Ins. Go., 504. 

b Acceptance and Retentiow of Premiums 
1. Where an  inwrance policy specifically provides that acceptance of 

premiums by insurer's agents after due date should reinstate the 
policy only as  to losses resulting after such reinstatement, plaintiff's 
contention that according to the course of dealing between insurer 
and insured. premiums were accepted and paid a t  the convenience 
of insured, and that  insurer should accept payment of premium due 
prior to insured's death which plaintiff tendered subsequent to 
insured's death, is untenable as  there was no reinstatement of the 
policy prior to insured's death. Lindley v. Ins. Co , 116. 
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2. Plaintiff's evidence tended to show that  for a period of fifteen years 

i t  had been the custom of defendant mutual benefit assoriation's 
collecting agents, N. C. Code, 6393 ( a ) ,  to collect ducs from m e w  
bers after tlle due date but within thirty days thereof, that defend- 
ant's home ofice hnew of this custom, or should have known of it 
in the exercise of due care, and that  insured made payment of the 
dues for the p~eceding month nithin thirty daj-s of the i111e date 
:1nd died prior to the customary time for the collection of dues for 
the following month. Held: The eridence was sufhcient to be sub- 
mitted to the jury on the question of defendant's waiver of the 
provisions of its certificate and by-laws, requirinq certihc.lte ot 
good health before reinstating a policy upon paymenf of premium 
after due date, and upon the verdict of the jury in her favor, 
plaintiff n ho \\as named beneficiary in the certificate, is cntitled to 
judgment for the amount of the policy, less the due.; for the month 
not paid because of the death of insured prior to the customary 
time for collecting same. The distinction is made betneen waiver 
by local agents of defendant prohibited by S C. ('ode, 65(J3, and a 
custom of dealing established over a period of w n r s  to the  lrnoul- 
edge of the home ofice. S h a c k e l f o r d  v. Wood~ncn of tlie Ii70r7d. 
633. 

f Incontcstabilit~/ Clauses 
1. An incontestability clause in a policy of life inwrance precludes in- 

surer, after the lapse of the time therein stipulated, from setting 
up the defense of fraud in the procurement of the policy. and 2111 
other defenses except nonpayment of premiums. .Wfur?ic~/ c. 111s. 
Co., 499. 

2. I n  order for insurer to rescind for fraud a policy containing :In ill- 
contestability clause, i t  is necessary that insurer, nithin the timr 
allowed in the incontestability clause, bring an  action therefor or 
set up such defense in an action instituted in a court having juris- 
diction to grant the affirmative relief of rescission, and sucb defense 
set up by insurer within the time allowed in the policy in an action 
on the policy instituted by insured in a recorder's court having no 
equitable jurisdiction, is insuficient, and the incontestability clause 
will prevent the insurer from setting up the defen-e in a second 
action in the Superior Court thereafter instituted by insured after 
expiration of the time provided in  the contract in which insurer 
might contest the policy. I n  this case judgment n n s  rendered in 
the recorder's court decreeing rescission, and insured appealed, took 
a voluntary nonsuit in the Superior Court, and instituted a new 
action. Ib id .  

3. Where plaintiff's evidence in a n  action on the disability clause of a 
policy of insurance establishes that  the disability provisions in his 
policy were procured by false statements and the sup~ression of 
material facts a s  to insurability, made by insured to ipsnrer's 
medical examiner, plaintiff may not recover, and insurer is entitled 
to judgment rescinding the disability provisions upon the return 
of premiums paid therefor, with interest, the disability clau.;tx 
expressly providing that  the provisions of the incontestability vlanse 
should not apply to the disability insurance B m f t h  v I n s  Co. .  
504. 
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L E s t e n t  of Liability of Insurer .  

a ['poll Dentlr of Insured in Life Policy 
Where,  under tlie ttxrms of a policy of ins~i rance .  payrnrnt is  to be made 

to  the beneficiary immediately upon leceipt of t l u ~  proof of death  
of insured,  t he  failure of t he  insurer t o  mnke payment unti l  more 
thnn a y w r  af ter  receipt of sucli due ] roo f  entitles the  beneficiaries 
to interest  on the amount f rom the  date  of insurer 's  receipt of due  
l~ roo f ,  and payment of interest  will not he excused because pay- 
nient hy insurer \\cis delayed hy rwqon  of t he  fnet  t l iat  t he  t ru s t  
:igrermc.nt m d e r  wlrich the  policy wns acsigned w; s clianqed with- 
ont notiw t o  insnrcr by adding a n  individual truslee, and  the fac t  
tliiit the  corporate trustee btwtmc insolvent brfore payment and a 
snbstitntecl trustee aplrointed and  i n w r e r  d id  not have notice of 
such substitution until a mucli la ter  date,  insurer 11avine had the  
use of the  money dur ing the  period of delny. C. S., 2309. Bawk 
v Ills. C'o , 17. 

(1 Fi rc  Il~sltt.ancc 
1. Plaintiffs' property consisted of one building, divided in to  stores or 

caompartmt~nts,  t n o  fac inc  on one ctreet and one f: cing on anotller 
street  The evidence tended to  show t h a t  the amount of the  policg 
w a s  greatly i n  excess of t he  value of one store,  and  amounted to  
n l i t t le morc than the  r a lne  of the  \vhole I~nilding,  and  tha t  the  
11o1ic.y descrihcd the  building, and  provided t l i : ~ ~  the  insur:~nce 
should be effective only nli i le t he  property a s  oc,cupied by "ten- 
ants ' '  a s  "stores," but designated t h e  prol~er ty  hy n i i~uher  and block 
of one of the s t ~ x e s .  T h e  building caught on fire ~ n d  each of the  
stores n a s  damaged thereby. Defendant insurer contended tha t  tlie 
1mlii.y covered only one store,  and  not the whole building. Held: 
The  policy was  ambiguous a s  to  tlie rwopt'rty coveled thereby. and  
the  question was  properly submitted to the jury a s  t o  whether the 
cntire h~iiltling was  covered hy the  policy 71'iZlirrmv ?I IHS Co.  
765. 

2. Plnintiffs' property consisted of one building containing three com- 
l ~ a r t m e n t s  or stores. Insurer  contendwl tha t  the  policy issued cov- 
ered only one of the  stores and  not the  entire huiltling. I t  appeared 
t h a t  tllc amount  of t he  policy \ \ a s  greatly i11 excess of the  value of 
the  one store, but was  about tlie value of the  entire building, and  
tha t  insured pilid the  l renl ium based upon tlic anlount for  which 
tlie policy wns issued. Hcld: I11 construing the  policy nq to 
n hetllcr i t  covered the  one store or the ent i re  bui11-ling, it nil1 not 
he prcsiinied tha t  insurer charged a. premium based lipon :I valun- 
tion greatly i n  excess of t l i ~  value of the property incured in viola- 
tion of law, N. C. Code, 6415, 6435, but tliat the policy covered the  
cntire building, the value of which wo11ld justify the  amount  of the  
policy and  the  charge of the  premium paid. Ibid 

M Notice a n d  Proof of Death or Loss. 
a Pres~o?fptiogt of Death f rom Seven Years Bbsetzce 

The absence of a person for  seven years without being heard f rom by 
those w11o would be reasonably expected to  hear f rom h im if living, 
raises a presumption t h a t  such person i s  dead a t  the end of seven 
years,  but  not t ha t  he  died a t  any particular time during th is  
period. Bridgers v. Ins .  Co., 282. 
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d Xenta l  and Plly8ical Incapacit!~ a s  Excuse for  Failure to Gicc' 1-oticc 

1. Where  insured contends that  his failure to give notice of (1isal)ilit.v 
within one ycar of i t s  inception, a s  required by the pc~1ic.g. \\-;IS due 
to mental  incapacity excusing such failure,  lie must s11o\v such 
l r i~n ta l  incapacity during the period specified, and w l i e l ~ ~  l ~ i s  eri-  
clence is insufficient t o  show such incapacity during the stiyulatetl 
period, evidence of mental  incapacity af ter  the exl)irr~tioli of the 
one-ycwr period and t h a t  he was  thereafter committed to  :I hosl?ital 
for  tlie insane is  immaterial. Ifllitcaide v.  =ts.rrirancc Socict!l. 536. 

2. El-idence held insufficient to shorn mental incapacity sufficient to 
excuse insured's fa i lure  to give notice of disability. Ibid. 

e Waiter of Sotice and  Proof 
Where insurer denies liability, insured is  not required to  furnish proof 

of loss a s  stipulated in  the policy, the denial of liahilitg constituting 
a waiver of proof. Tl'illiams ?:. I N S .  Go., '765. 

N Persons Entitled to  Proceeds. 
a Life Insurance 

I n  this action involving the right to proceeds f rom a mntual heliefit 
certificate, i t  appeared that  insured's wife \\.as named Iwncficiary 
therein, and  kept the  certificate in force for a mlmher of geilrs hg 
paying the necessary dues and nssessments, t ha t  a f t r r  licr drat11 
insured's brother, who, upon the death of insnrrtl 's wife, I)rc.ame the 
heneficiary under the  terms of the certificate a s  insured's nparc~st 
blood relation, kept the  certificate in force by 1)aying the clues ant1 
assessmrnts until the  dcath of the insured n short  time thereafter. 
The wife left a will in which sh r  attempted to t lrrisr  11rr interest iir 
the po1ic.v to her nephew. Held: Under the terms of tlw c~ortifivatc~ 
the  insured's brother w a s  entitled to  the  1)l'oceetls thereof. to tlw 
exclusion of  the wife's nephew. the payment of dues or premiums 
alone being insufficient t o  create a lien against  thc certificate. or  the 
proceeds thereof, and the wife a t  no t ime having any  vested inter- 
est a s  the named benefic3iary which she could bequeath hy will. 
C. S.. 6508. Sorrel1 v. Tl'oodmen of the Ti'orld. 226. 

c Fi re  Ins~r rance  
A relnaindermnn proving that  the life ten:~nt receircd the proceeds of 

a fire insurance policy on the property and failed t o  account there- 
for  prior to his death does not entitle the remaindermau to recover 
the cntire amount of the proceeds of tlie policy from the estate of 
the life tenant, since the  life tenant may ha re  been entitled to p a r t  
of the proceeds, or  may h a r e  spent the proceeds of the polic2y in 
repairing the damage caused hy the fire, ant1 where the rem:~inder- 
man  shows receipt of the  proceeds of the policy hy the  life tenant 
and failure on the par t  of the life tenant to account therefor before 
his death,  without more, the  remainderman is  not entitled to  judg- 
ment therefor against  the es ta te  of the  life tenant.  Rigsbee 1.. 

Brogden, 510. 

0 Payment and Subrogation. 
b Subrogation to Rights of Insured 

1. Defendant insurer denied liability to the owner mortgagor of the 
property because of alleged breach of the arbitration clause of the 
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policy, but paid a sum agreed upon to the mortgagee in discharge 
of its liability to the mortgagee under the standard n o r t g ~ g e  clause. 
Under provisions of the policy, insurer took from the mortgagee an 
agreement subrogating insurer for the amount paid, and assigning 
to insurer a proportionate part of the mortgage debt. The mort- 
cagor brought this action to have the amount paid to the mortgagee 
applied on the debt and to have the subrogation agreement between 
the mortgagee and insurer canceled. Held: Agreements in the 
policy contrary to statutory provisions are  void, and the only statu- 
tory provision relating to subroqation, A'. C. Code 6437, does not 
provide that  insurer should be subronated to riqhts of the mort- 
gztgee against mortgagor, and under the facts of tqis case insurer 
is not entitled to the snbrogation claimed upon a n j  equitable prin- 
ciple, and insurer's subrogation receipt from the mortgagee is not 
~ a l i d  or bindinq as  against the owner mortgagor. Buckner v. Ins. 
Co.. 640. 

2. Upon paying the loss by fire, insurer is entitled to sul~rogation to the 
rights of insured against the third person tort-feasor causing the 
loss, to the extent of the amount paid, both by provision of statute, 
X. C. Code, 6437, and under equitable principles. IMd. 

d Contribution Amoiig Coinsurers 
J ~ ~ d z i n e n t  was awarded against insurer on a policy of :tutornobile acci- 

dent insurance, and insurer asked that another inwrer  be joined. 
and that it have judgment against snclh other insurer for one-half 
plaintiff's judgment, alleging that such other insurer had also issued 
iI policy of accident insnrance on the same car. The other insurer 
demurred, contending that its policy wns invalid. Held: The 
demurrer should have been overruled, the invalidity of the policy 
not being raised by demurrer. S ~ t t t o ~ t  7:. Ins. PO., 826. 

P Actions on Policies. 
a Parties and Pleadings 

The invalidity of a policy may not be presented by demorrer, but must 
be raised by answer. Sutton v. Ins. Co., 826. 

b I'olicu P~o?.isions Limiting Time for  Insfit~tiow of Action 
Insurer denied liability to the owner mortgagor, but paid a sum agreed 

fo the mortgagee in discharge of its liability under the standard 
mortgage clause of the policy, and took from mortgagee a suhroqn- 
tion receipt as  against the owner mortgagor. The owner mnrt- 
Sagor brought this action to hare the sum paid applied t o  the 
mortgage debt and to have the subrogation agreement canceled. 
Held: The provision of the policy prescribing the time within which 
action on the policy must be brought has no application, plaintiff's 
action being an independent action to have the proceeds of the 
policy applied upon the debt under the provision of the policy giving 
him the right to direct such application of the proceeds. Buckncr 
v. Ins. Co., 640. 

c Relecunqt and Competency of Evidence 
An esception to the admission of the testimony of the former collecting 

agent for defendant mutual benefit association, tending to establish 
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a custom of defendant in accepting dues within thirty days  af ter  
due date,  i s  Acld untenable. Shclrkclford c. Ti'oodmen of thc Tl'orld. 
633. 

R Accident and Health Insurnnce. 
a Accidental I n j w i e s  

1. Insured, under a policy of accident and health insurance, suffered an  
accidental injury.  and accepted from insurer a fixed amount in 
settlcment for all  claii~is for tlie injury under the policy. About 
three nionths thereafter,  insured accidentally fell and became 
totally disabled. Held: Whether the disability resulted solely 
from the first accident or \vhether the  first accident was  a con- 
tributing cause of the disability, in which events insurer would not 
be liable under the terms of the policy, or  whether the disability 
resulted independently and exclusively f rom the second accident, in 
which event insurer would be liable, is  w question for  the determi- 
nittion of the jury upon vonflicting evidence. Dilliwy r .  Ills.  Co..  
546. 

2. Provision in accident policy that  person over stipulated age should 
not be covered thereby h,eld provision limiting liability. JlcCabc 
T .  Cuszfnlt~ Co., 577. 

3. The  policy in question provided two schedules of benefits for illness 
causing total temporary disability and loss of time, and necessitat- 
ing regular visits by a l)hysician, the larger benefits t o  be paid for 
such i l l i~ess which continuously confined insured within doors, and 
the smaller schedale for such illness which did not continuously 
confine iilsured indoors. Plaintiff's evidence tended to show illness 
causing total  temporary disability and necessitating regular attend- 
ance hy a physician. but that  on ordrrs  of his physician lie took 
infrequent walks of not more t l~ni i  two blocks from his home. 
Held: The provision relating to continuous confinement within 
doors was  to describe the char:~cter and  extent of illness ra ther  
than to prescribe limitaticms ul)on insured's conduct, and the evi- 
deilce was  plwperly submitted to the jury under correct instruc- 
tions by the court on the question of whether insured's illness aild 
disabilitx came within the prorision for  the greater or lesser bene- 
fits. T11ompso11 2;. Accident Asso., 673. 

4. The policy in suit  insured defendant for accidental injuries sustained 
in his occupation of buyer and seller of lumber on the yards of his 
employer, and provided for a smaller ra te  of compensation if acci- 
dental  injury wcurred while insured was engaged in a more hazard- 
ous duty.  The  evidence disclosed tha t  insured was injured while 
directing other employees in moving a car  loaded with lumber when 
the ca r  accidentally r an  over his foot. Held: The evidence dis- 
closes that  insured was  injured while engaged in a duty incidental 
to his occupation a s  a buyer and seller of lumber, and not one re- 
quiring the handling of lumber, and insured's recovery is not gov- 
erned by the schedule for injuries sustained in more hazardous 
duties. Ins.  Co. 2;. Sichols, 817. 

c Disability Clauses i n  Life Policies 
1. The evidence in  this case i s  held to show that  insured's disability 

resulted from a disease existing prior to tlie issuaiice of the policy, 
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which, by the terms of the policy, was excluded from the disability 
benefits. S m i t l ~  c. Ins .  Go.. 504. 

2. ISvitlence hcld sufficient to be submitted to jury on issue of insured's 
total and permanent disability. Leonard v. Ins.  Co., 523. 

:;. Evidence held insufficient to show insured w a q  totallr disabled while 
the policy was in force. Whites ide  v. Ins .  Co., 536. 

4. Whether em1)loyee was disabled at time of termination of employ- 
ment hcld for jury under conflicting evidence. Fore v. Assurance 
Society,  548. 

Interest. 
I3 Items Which Draw Interest. 

Z, Debts i n  General 
A debt draws interest from the date i t  becomes due, and when interest 

is not made payable on the face of the instrument, payment of 
interest will be imposed by law in the nature of damages for the 
retention of the principal of the debt. C. S., 2309. Bank v. Ins.  
Go., 17. 

In te rve~~ers .  (See Parties A c.) 

Intosicsatin:. Liquor. (Enjoining proceedings under repeal statute see Injunc- 
tions B e :  delivery of intoxicating liquor dofhs not constitute payment see 
Payment C d.) 

B Possession. 
a Legal altd Illegal Possession 

The provision of N. C. Code, 3411 ( j ) ,  that  a person ma:? legally possess 
intoxicating liquor in his dwelling for his personal consumption and 
the consumption of his family and bowa fide guests is limited by the 
terms of the statute to  a private dwelling occupied and used exclu- 
sirely a s  a dwelling, and a person may not lawfully possess intosi- 
caeting liquor in a building or structure used and operated by such 
1lersc.n as  a filling station and dwelling combined when the parts 
of the structure used for the respective purposes are  connected. 
S .  1.. Hardy,  53. 

Where a husband has linowledge of his wife's illegal possession of 
intosicating liquor on the premises, and permits her to keep i t  
there, the husband is equally guilty with the wife r f  illegal posses- 
sion. N. 2.. H n r d y ,  83. 

(: Prosccntion and Punishment. 
tl I?~stixctioiis  and Directed Verdict  

J~ridence that defendant had over a gallon of intosica:ing liquor in a 
bedroom in the back of a filling station operated by him, together 
with a siphon and several empty bottles, and that  in the front room 
of the filling station there were several glasses smelling strongly 
of whiskey, and that  defendant had been seen passing pint bottles 
containing some white liquid to several customers of the station, 
and that lie was arrested a s  he came out of the back room with a 
pint bottle of whiskey in his hand, is  held sufficient to overrule 
defendant's motion for judgment as  of nonsnit in a prosecution for 
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possession of intoxicating liquor for  the  purpose of sale, and under 
the presumption raised by such possession under the  provisions of 
C.  S., 3379 ( 2 ) ,  to support  a directed verdict of guilty in the absence 
of evidence explaining such possession or  showing tha t  i t  was  
lawful. S. u. Langley, 178. 

e Effect of Repeal S ta tu t e  
1. The general prohibition law of the Sta te  was  not repealed by ch. 493, 

Public Laws of 1935, a s  to counties not named in the latter act ,  i t s  
provisions applying by express provision only to the counties therein 
named, and i t  i s  unlawful t o  possess intosicating liquor for the 
purpose of sale in  any counties of the Sta te  not named in the act 
of 1935. C. S.. 3379. S. v. Jones, 49. 

2. Defendants were indicted, tried, and convicted of having illegal 
possession of intosicating liquor before the effective da te  of a 
s ta tu te  repealing the  prohibition s ta tu te  in the county. Held: The 
re11ea1 of the s ta tu te  af ter  the conviction of defendants does not 
entitle defendants to be discharged. S. v. Hardu,  83. 

3. C. S., 3379, providing that  the possession of intosicating liquor for the  
purpose of sale is  illegal and that  possession of more than one 
gallon of intoxic2ating liquor shall  constitute prima facie  roof of a 
violation of the s ta tu te  is  still in force in a11 the counties of tlit. 
State,  unaffected by ch. ,493, Public I.a\vs of 1935, the act  of 1938 
not being in conflict therewith, since i t  purports to repeal only the  
Turlington Act, Art. 8, ch. 66, C .  S.. Vol. 111, and to provide for 
sale and possession in the dcsignated counties only by the control 
boartls therein provided for. A. 9. Lanyle!l, 178. 

Judges. (One Superior Court Judge may not hear matter determined by 
anothrr  Superior Court Judge see Courts A f. j 

Judgments. 
B Judgmrnts  1)y Consent. (A t t~ lck  and setting aside see hereunder I< a . )  

a Batirre a ~ r d  Essentials in General 
A consent judgment is  an  agreement of the parties \vith the sanction 

of the conrt, har ing the force and rffect of a judgment, and i t s  
validity d ( ~ l ~ e n d s  ul)on the consent of the pxrties, either in person 
or by a duly authorized attorncly ac!ting within the scoIie of his 
a ~ ~ t l i o r i t y ,  and the conrt has no authority to modify or aruend th r  
judgment except by consent of the parties. Dictz c. U o l ~ l ~ ,  202. 

C Judgments by ('onfession. 
0 Form crttd Requisitc.~ 

Where verified statements,  sutficient in form ant1 coiitents n ~ ~ c l c r  t l ~ e  
s ta tu te  to cc~nfrr jurisdiction on the clerk to render jutlg~nents by 
confession, a r e  filed in the otiice of the clcrk, and the clerk enters 
on his judgment (locket the judgment which the debtor :~utliorizetl 
the conrt to rrndrlr on w c h  statement.  but  fails to endorse the 
judgment of the court on the verified statements,  such f:~ilure is  
a n  irregularity, but dofs not affect the validity of the judgments 
by confession, which the  entries on the judgment docket stlow were 
rendered by the  court, and such judgments a re  erroneously set 
aside upon motion thereafter made by a snhsequent judgment 
creditor. C. 9.. 624, 623. ('line 1.. Cline. 531. 
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D Judgments by Default. 

a I 1 2  Oelieral 
A judgment by default on a complaint failing to state a good cause of 

action is irregular. Hood, Comr., u. Stewart, 424. 

H Lien. 
a Attachment of Lien 

A judgment against an executor or administrator in hi!3 representative 
capacity merely establishes the debt sued on and does not consti- 
tute a lien upon the lands of the estate, in the absence of a 
stipulation in the judgment to the contrary, until leave of court 
is granted for esecution for failure of the represmtative to pay 
the ratable part of such judgment. N. C. Code, 131, 132, 166. 
T U C ~ C I .  2). Al?nond, 333. 

K Attack and Setting Aside. (Attack of summary stock assessment judg- 
ment see Banks and Banking H a.)  

( I  Consent Judgmellts 
A consent judgment was entered against two defendants, jointly and 

severally, upon a note, the judgment being signed by the parties 
and their attorneys, and approved by the court. Thereafter a 
modification of the judgment was entered by which the liability of 
ode defendant was made primary and the other secondary, the 
modification being signed by attorneys purporting to act for the 
parties and approved by the court. Thereafter the defendant, 
whose liability was made primary by the modification of the orig- 
inal judgment, filed a petition alleging that the modification was 
made without his consent. and that the attorney pmporting to act 
for him had not been employed by him and was without authority. 
Held: The petitioner was entitled to a hearing upon the petition, 
since the modification of the judgment was invalid, in the absence 
of his consent either personally or by duly authorized counsel, and 
wliethrr his liability on the note was primary or secondary is 
inimatcrial, since the original judgment imposing joint and several 
liability upon defendants, having been consented to by both defend- 
ants, stands until modified by consent or until im:oeached by ap- 
l~ropriate action. Dietz G. HolcR, 20'2. 

d Irregular Judgments 
Judgment by default was e n t e r ~ d  against the estate upon a complaint 

alleging the esecution of a note to plaintiff by the executris of the 
estate, but failiug to allege that the note was for a debt existing 
i ~ t  the (late of testator's death. Thereafter the executrix filed a 
motion in the cause to set aside the judgment, the heirs a t  law not 
being made parties. Held: The judgment against the estate was 
irregular and was properly set aside upon the executrix' motion, 
the motion to set aside having been made within a rm?ascnable time, 
and a meritorious defense having been shown on behalf of the 
estate. Hood, Comr., r .  Ste~car t .  424. 

f Procedure to Attuck or. Set Saide 
1. A motion in the cause is the proper procedure to attack a consent 

judgment on the ground that in fact n~ovant had not consented to 
the judgluent, either personally or by duly authorized counsel. 
Diet: ,c. Bolclt. 202. 
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" -. A judgment by default on a complaint stating a good cause of action 

in a defective manner is erroneous, and may be corrected only by 
appeal, while a judgment by default on a complaint wholly insufti- 
cient to state a cause of action is irregular, and may be set aside 
by motion in the cause upon a showing of merit and the absence of 
laches. Hood, Comr., c. S tewar t ,  424. 

3. C. S., 600, has no application to a motion to set aside a judgment on 
the ground that the judgment is irregular. Ibid.  

4. An independent action to vacate the order of confirmation is the 
proper remedy to attack a foreclosure sale for fraud and collusion, 
ant1 drfendants' contention that the remedy is by motion in the 
cause is untenable. Bundy  v. Sut ton ,  571. 

I, 0l)eration of Judgments a s  Bar to Subsequent Actions. 
a Judgntents as o f  Sonsu i t  

The finding by the court that the evidence offered by plainti& was sub- 
stantially the same a s  that  offered in a prior action between the 
same parties which had bren nonsuited, i s  sufficient to sustain the 
court's judgment dismissing the action on the ground of res judi- 
cata. Batson a. Lau~zdry ,  223. 

b V u t t e w  Concluded or Embrciced i n  Pleadings 
1. Question of dower held not involved in prior suit against widow 

intlividually and judgment held no bar to claim of dower. O d o m  
c. Palmer,  93. ' 

2. Judgment exeml~ting endorser trvm liability on note on grounds t h i ~ t  
his signature \%as conditional held not to bar 11nyee's action on 
original contract requiring the execution of the note by the en- 
dorser. Quceu I.. U c H u ,  t ,  414. 

3.  In  an  action for disability benefits instituted by insured in a re- 
corder's court, within the time allowed in the incontestability clause 
for rescission by insurer, judgment was rendered in insurer's favor 
adjudging that insured recover nothing, and that the policy be can- 
celed and rescinded for fraud in its procurement. Insured appealed 
hut took a voluntary nonsuit in the Sul~erior Court, and thereafter 
instituted 21 new action, after the expiration of the time allowed 
in thr policy for rescission by insurer, to recover disability benefits 
ttccruing since the rent l i t io~~ of the judgment in the recorder's 
court. H c l d :  The recorder's court was without jurisdiction to 
~ r : t n t  the ttftirmative equitable relief of rescission, and its judg- 
nlent of rescission was void and does uot bar insured from setting 
111) in tlic~ second action the incontestability clause in the p l i c y  to 
1)rcrent insurer froni setting uy the right to rescind tile l~olicy for 
fraud in its ~~roc~u 'ement .  JlflUtlQ 1:. I m .  Co.. 499. 

S Suits on Foreign .Judgments. 
11 1)ef cnscs 

1. The Only defenses thxt mily be interposed to an  action on a judg- 
ment of i~notlier state are that the court rendering the judgment 
\\as without jurisdiction, or that the judgment was l~rocured bj 
fraud. Uarrsby v. Ins.  Co., 127. 



926 INDEX. 
-- -- - 

Jndgments S b-con t inufd.  
2. Where,  i n  a suit  on a judgment of another state,  the defendant 

demurs,  the only defense that  may be considered is whether the 
court rendering the  judgment had jurisdiction, since whether the 
judgment was  procured by f raud cannot be considered on a de- 
murrer,  and the question of jurisdiction will be determined i n  
accordance with tlie facts alleged in the complaint and recited in 
the judgment attached thereto, siuce the demurrer admits for i ts  
purposes the facts properly pleaded. Ibid. 

3. This action was  instituted upon a judgment by default  rendered by a 
county court of the Sta te  of Mississippi upon a policy of insurance 
issned by a domestic company. I t  appeared f rom the complaint 
and the judgment attached thereto tha t  a t  the  t ime of instituting 
artinn in  the courts of hlississippi defendant cc'mpany was  no 
longer doing business in  Mississippi, and process was  served on i t  
by service on i ts  Insurance Commissioner, Mississippi Code of 1930. 
see. 407, and alias summons served by delivering a t rue  copy of 
same to the resident agent who represented defendant company a t  
the time the  policy was issued, and by mailing a copy by registered 
mail to the home office of defendant company in this Sta te ,  Missis- 
sip1)i Code of 1930, sec. 4167. Held: Under the  s ta tu tes  of the 
Sta te  of Mississippi, a s  construed by i ts  Supreme Court, the  county 
court of Mississippi obtained jurisdiction of the  action, and defend- 
ant 's  demurrer in the action on the judgment of tlie Rlississippi 
ronr t  was  properly overruled. Ibid. 

P Assignment of Judgments. 
b Rights of Assignee 

Plaintiff assigilee of a judgment against  a n  esecutor in his representa- 
tive capacity for :I stock assessment made on shares of stock of a 
bank in  liquidation, sought by subsequent proceedings to charge 
the esecutor personally with liability npnn allegations that  tht. 
esecutar personally owned the bank stock, legall:; or equitably. 
Held: The mere assignment of the judgment, without more, trnns- 
ferred only tlie rights of the assignor of the judgment in his s ta tus  
of judgment creditor and not his personal rights not incident to 
s11c11 status.  and plaintiff was  not entitled to set up  the l)tlrsonnl 
liability of the esecutor. Jones  v. Frunklin Estate. 585. 

Judicial Sales. 
C Title ;rnd Rights of Pnrchasrr.  

n I n  Genwal 
The  las t  and higllest bidder a t  a judicial sale is  merely a preferretl 

bidder wit11 no rights in the property in law or equity until his 
I)id h : ~ s  been nccrpted ant1 confirmed by the court. Richmol~d 
C o ~ i ? ~ f y  1..  Simw~o),s.  250. 

Jury .  (Right t o  tr ial  by. w e  Coilstitutional Law F d ;  waiver of jury trill1 
in civil actions see Controversy Withont Actitm, Trial  11.1 

A Competency of Jurors ,  ('hallenges, and Esceptions. 
b Challctigcc fo r  I'ril~cipal Cause 

I n  this prosecution for llomicide i t  appeared that  one of the juror's 
tlece:~sed uncle's wife's sister had married the f a t l i ~ r  of deceased. 



,111ry h b-co~t in~ted .  
Held: The juror was  not related to decensed in law either 1)s con- 
sanguinity or marriage,  and a challenge to  tlie juror's conr~)t~tency 
was  properly denied. R. r. R ~ ~ f f l i i n .  117. 

c C'halle?~ges to the E'acor 

Lkfendant challenged the  competency of one of the jurors durili:: t r ial  
oil the grountl t ha t  hefore tr ial  the  juror l ~ d  exl)rtwetl  : t i t  olri11it;li 
:IS to defendant 's  guilt, al t l iougl~ lie h:id stated on his roil. dire tll:rt 
1 1 ~  had fornlrd no opinion. The tri:~l court  l~c%rtl c,ritlcliccx :llrtl 
found :IS :I f;cc.t tliiit tllc \yitness \\.as inil~ilrti;il :inti corn1)vtent. 
I lcld:  Tlir  cliallengr \r:is to the faror  r:itlier thiin 21 cil:~lleligt~ for  
pri11cil)ill canse, and thc, fincling of thc tr ial  court is  not roric~\v:illle. 
R.  r. Buffkitt. 117. 

tl E.rcrnti~zrrtiotz attd Qurstiot~i?~!/ P r o s p c c t i ~ e  Jurora  

The conrt has  discretionary Itower, upoil i ts  finding tha t  tlir inclniry 
is in good fa i th ,  to allo\\. p1:iintiE's scornisel to ask  ~ r o s p e c t i r e  jurors 
if they h a r e  any husinrss connertions \ ~ i t i ~  x ( ~ ' ~ t i l i n  i1is111':1n(.e 
c,ornl):rng, i t  har ing  been ~ n : ~ d e  to  appear to the  conrt  tha t  dt>feiid- 
;~rrt 's  r a r ,  inrolretl in the collision in snit .  was  insured by sucll 
conil)any, and an  exception to the  col~r t ' s  allowing s ~ w h  inquiry is  
nnt rn :~l~l t ) .  h '~t/ / . l is  I . .  Holloirtl. i ( l Z .  

1,nclies. ( Sec Equity H.)  

1.andlord trnd Tenant.  (Ejectment of tenant see Ejectment. 

1% Ixast's ill General. 

c 1)nf . i~  to Repair  
1.c~ssors arcs not olrli,cated to krqr the. l~remises  in 1.c11ilir in the i~ l )~? l i tT  

of ill1 ag~?emcnt in the  Icasc in res])ect thereto. lfot~f{~V/c' ('11. 1 ' .  

Xassic,  146. 

D Terrns for Years. 

b .4ssig11?netlt (ti?rl ~Sublcnsi?ry 

Wlirre tire lessw forfeits and  surrenders t ~ l l  r ights under his lease. tho 
lessor niay recorer the premises from a srihlesset~ of the  lrssee, evtw 
tl~orlgll the sulrlease has  not terminntetl under i t s  terms. f,elll!/~ r .  
k;.:cnlrx. 747. 

c il'c~~~r~titrtrtioii 7))j l)ct ,st~~rcctio~~ 01. Z)is~~,ptrii. of Pr'c,?xisc,s 

1 Y h e 1 ~  lessors do not ayrre  to keep the leascd l~rc~mises  in repair. 
i i t~ i t l~e r  the  lessetl nor the  :issigner ttf the  1esst.r lniiy i~I)irncloii tht1 
] ~ r t ~ ~ n i s ~ s  11f~i111se they kwronie gr:idually iiiifit for I I ~ I , ,  1~re11 t l lougl~ 
t11c3 lossc2c or sul~lt%ec~ gi re  notice ;nit1 there is c~vitlrncc tha t  tlie 
rt\l)ili~.s n t ~ ~ ~ s s : l r y  \ ~ o n l d  cost more th:lii the ;rmoniit of a yci~r ' s  rent,  
the lessorr n( : t  11ring undr r  o l~l ig ;~t ion  to kcc.1) the  l~r t 'mis t~s  in  rc)]~:rir 
in the al)scxl~ce of iui i~,!qc,emellt to t ha t  rffec.t. i ~ n d  the (~vit l t~nce 
Iwii~:: insutfic~ient to show s~lc l i  t1;riiinge to the lrniltling ;IS \rould 
Itarc el~al)led th r  1rssc.c or sn1)lessee to  surrender tlw l)remisrs tulclt'r 
tlie provisions of ('. S., 23.5'1. Lllllortf~cc(/c Co.  2;. Ilrtssic. 146. 

tl Tcrni i~~cr l io~i  or C'n~~collntio~r h ! ~  7'(>rm.s of the' Lccrrc 
The leaw in q ~ l e s t i o ~ i  l)roridctl t l ~ t ~ t  it \\-;IS made subject to :in ol~tioli 

gi\-en a thirtl llerson 1 )~ .  lrsror.  A l<,tter \vrittcsii by lessees prior to 
thc  rs rcut ion  of the l w s c  in \yllich ltwsrc,s stated they could not 
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obtain a lease without a provision that they should vacate npon the 
exercise of the option, was admitted in evidence, and there n7ab 
evidence that upon the esercise of the option by the third person 
and demand for the premises by lessor, lessees agreed to vacate. 
Held: The court's holding, upon agreement of the parties to trial by 
the court, that the lease terminated upon the exercise of the option 
by the third person, is without error, the instrument being con- 
strued in the light of the interpretation given it by the parties 
themselves. Fayetteville Light Infantry u. Dry Cleaners, 14. 

Libel and Slander. 
A Elements and Essentials of Right of Action. 

a Words Actionable Per  Se 
Plaintiff was a textile operative. Defendant publishing: company printed 

in its newspaper a news item falsely stating tlil~t defendant had 
been arrested a s  a ringleader in a disturbance occurring during 
a strike. Held: The words were actionable per se as tending to 
injure plaintiff by preventing him from securing employment in his 
calling a s  a textile operative, entitling plaintiff to recover nominal 
damages, a t  least. Lay v. Publishing Co., 134. 

b Defamation and Damage 
Where plaintiff's evidence establishes a false publication, and defend- 

ant's evidence shows that the publication was made in good faith 
through error, and that a correction and retraction was published 
upon defendant's ascertaining the facts, plaintiff is entitled to 
recover the actual damage sustained by him. C .  S., 2430. Lay c .  
Publishing Co., 131. 

c Publication. 
1. In  an action for slander, a motion to nonsuit on the ground that 

there was no conscious publication of the slanderous remarks is 
improperly granted when the evidence shows that a third person 
was present and heard the slanderous remarks, although he could 
not have been seen by tlie person uttering them, and there is evi- 
dence of facts sufficient to support the inference that the person 
uttering the remarks was conscious of the presence of such third 
person. ,411ey v. Long, 245. 

2 .  The eridence disclosed that plaintiff, a shipping clerk in charge of 
checking out merchandise from the corporate defendant's ware- 
house, was charged by the individual defendant, the corporation's 
general manager, with allowing drivers to take out merchandise ant1 
selling it  and "splitting" with the drivers, the :enera1 manager 
addinr that "all tlie drivers you have over there are crooked," and 
that the only person overhearing the conversation of the general 
manager with plaintiff was one of the drivers referred to. Held: 
The driver overhearing the remarks was not directly charged with 
participating in the crime, and the corporate defendant's motion 
to nonsuit on the wound that there mas no publication sufficient 
to sapport a n  action for slander should have been overruled. Ibid. 

d Malice 
Malice mny not be inferred by the jury from a fnlse ~~ublication when 

defendant's uncontradicted evidence rebuts the presumption by 
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showing tha t  the publication was  made in good fa i th  through error,  
and tha t  a correction and retraction was  published upon defend- 
ant 's  aswrta ining the  facts. Lay v. Publishing Po.. 134. 

D Actions. 
d Suflciency of Eviderlcr and ATonsuit 

1. Where plaintiff in an  action for libel introduces evidence tending to  
show a false publication of words actionable per s r ,  defendant's 
motion for judgment a s  of r~onsuit  should be denied, especially 
when plaintiff introduces evidence of actual damage rcwl t ing from 
such publication. Lay v. Publishing Co.. 134. 

2. Plaintiff institutecl this suit  for libel against a magazine and the 
publisher thereof, and introduced evidence that  an  article published 
in  the magazine tended to hold her up  to ridicule and contempt by 
charging she kept a number of dogs in her house under conditions 
\vliich nould make her place insanitary and her manner of living 
indecent. Defendants did not plead privilege, justification. or 
mitigating circumstances, ('. S., 542. Held: The granting of defend- 
ants '  motion to nonsuit was  error,  since plaintiff has  shonn  the  
article to be libelous, and since, on tlie state of the pleadings, i t  is 
imniaterial \ ~ h e t h e r  the article was  libelous per se or only per qztod. 
Hal-rell v. Goerch. 741. 

e 1)amagcs Recoyera ble 
Plaintiff may not recorer punitive damage of a tlefendant in a n  action 

for libel or slander in the absence of malice, or \vantonness and 
recklessness on the par t  of defendant. C .  S., 2430. Lo!! v. I'uhlinA- 
ing Co.. 134. 

JJfe Estates and Remainders. 
B Rights and Iiabil i t ies of IAfe Tenants a s  Against Kemaintlermeli. 

c Tascs  and dsscssmetlts 
1. A life tenant is liable for t a w s  assessed against the property durinq 

his lifetime, C. S.. 7982. and whe11 he dies without paying same tllcly 
constitute a claim against his estate for taxes assessed previous to 
his death witllin the meaning of C. S., 93, and a r e  payable in the 
third class stipulated by the s ta tu te  fising priority of paymrnt uf 
claims against the estate of a n  insolvent. Rzgsbrc v. Brogden. 510. 

2. Street and sitlewnlk assessniel~ts constitute a lien against the prop 
erty not collectible out of other properties irelonging to the owner, 
and by l~ror is ion of s ta tu te  a life tenant of the property is not liable 
for  the whole assessment, (1. S., 2718, but such a s s ~ s s m e n t  is  to be 
proportioned betweell the life tenant and remainderman, C. S., 2720, 
and upon the death of the l ife tenant the assessments for public 
in~provements leried against  the ~ ~ r o p e r t )  prior to his death do not 
constitute a preference against his estate payable in the third class 
of priority a s  a t ax  assessed on tlie estate prior to his death. 
C. S., 93. Zbid. 

3. Charges for water and gas connections. incurred during the lifetime 
of a l ife tenant and unpaid a t  his death,  do not constitute :I pre- 
ferred claim against  his estate a s  taxes assessed on the estate, l~ r io r  
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to his death, C. S., 93, since in no (?rent would s,uch charges stand 
upon a higher plnne than assessments for permanent improvements. 
C. S., 2710 ( 4 ) ,  2718. Ibid. 

4. A tax-sale certificcite in the llands of a remainderman, representing 
taxes paid bg the remainderman (luring the lifetime of the life 
tenant, may not be proved as a preferred claim against the estate 
of the life tenant, since the remainderman's sole remedy upon the 
tas-sale certificate is by foreclosure under the provisions of C. S.. 
8028. Ibid. 

d Procerds of Fire Insurarlce Policies 
Proof of life tennnt's receipt of proceeds of fire ir~surance does not 

alone entitle remainderman to amount thereof from life tenant's 
estate. Kigshee v. Brogden, 510. 

C Sale of Estate for Reinvestment. 
a Parties a11d Procedure 

All persons having interest in estate, vested or contir~gent. haripg been 
made parties, the proceedings were pro'perly instituted, and the 
joinder of other persons, having no interest in the estate under a 
proper interpretation of the will creating the estate, was not neces- 
sary. Lancaatcr c. Lnncaster. 673. 

Limitation of Actions. 
-4 Statutes of Limitation. (Legislative paver to change periods of limi- 

tation see Constitutional Law I c.) 
B Actions Barred in Two 'Fears 

Where an action to recover the penalty tor uburg is not instituted until 
more than t n o  years after the last payment of interest, the action 
is barred by  the statute of limitations. C. S., 442.  wood^ v. Ins. 
Co., 364. 

d Actions Barred i r t  Ten Years 
1. The ten-year statute of limitations applies to principals in an indem- 

nity bond under seal, but not to sureties therein. C. S., 437. Trust 
Co. v. Tt'illiams, 806. 

2. Right to foreclose deed o f  trust given as additional security by person 
not liable on note held governed by ten-year s t a t ~ t e  and not three- 
year statute. Carter v. Bost, 830. 

B Computation of Period of Limitiltion. 
a Accrual of Cause of Action 

1. An action to recover the 1wil:llty for usury accruq's upon payment 
of the usurious charge, and is barred when inst~tuted more than 
t v o  Seals ilfter the last payment. TT700du v. I m .  Co., 364. 

2. The evidenve favorable to i~laintiffs tended to show that defendant's 
clam had been erected for over twenty years, that defendant had 
l~eriodiciilly opened the flood gates and cleaned the pond, that for 
sevcrnl Sears prior to the institution of the acticn defendant had 
not so cleaned the pond, and that the bed of the ,stream had grad- 
ually built up, and that after heavy rains the \rater was ponded 
on plaintiffs' land and deposited sand thereon until a t  the time of 
institution of the action the sand was over two feet in depth, ren- 
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dering i t  unfit for  cultivation, bnt t ha t  the I m ~ d  had not  been 
substantially damaged or renderrd unfit for  cultivation except dnr- 
ill:: thc two years prior to  the  iiistitution of the action. Held: 
Whether the action was  barred by tlie three-year s ta tu te  of limita- 
tions \vas ~woper lg  submitted to the  jury ul)on the evidence under 
instructions tha t  if al l  the  damage was  caused by a wrongful ac t  
cominitted more t l ~ a n  three years before the institntion of action the  
action was  barred,  and tha t  revovery of all damage inflicted more 
than  three years prior to thc  institution of the  action was  h:~rred,  
and the jury's finding from the  evidence tha t  the action was  not 
barred is  ypheld. C. S., 441 ( 3 ) .  Teseilcer r. Xills Co.. 615. 

3. A cause uf action on a bond of a register of deeds accrues a t  the 
t ime of the  register's fai lure to  properly register an instrument.  
and  not a t  the  time of the tliscorery of such failure. Bunk r. 
Jfch'inney, 668. 

4. Ordinarily, a cause of action does not accrue on a n  indemnity bond 
unti l  loss or damage is  sustained, or where the  bond grovidcs yay- 
meiit of loss upon denland by those indemnified, a t  the  t ime of such 
demand. Trust  Co. o.. T17illic~ms, 806. 

b E'rcrud, Coiocealnzefot, uxd Uiscorery of Cause of Action 
1. Action to  surcharge and  falsify admiiiistrntor's account i s  not barred 

nheil  cause of action is  coiicealed by f raud.  H u n ~ ~ a  r .  Hotcard, 
161. 

2. Action against  register's bond for failure to  register instr~lmeiit  
accrues a t  t ime of failure arid not i ts  discovery. Ilniih: r. _1fcKi~l- 
rrey, 668. 

d Disubilitics 
\There, a t  the  time of the a c c r u ~ ~ l  of the cause of action, the person 

entitled to  bring action is  not under disability, the s ta tu te  of limi- 
tat ions will not cease t o  run  because thereafter the  right passes to 
a n  infant.  I n  r c  TViTl of E raus ,  828. 

g I~~s t i t u t io t z  of Action 
1. Defendant insurer contended t h a t  the  policy in question curered only 

one store, comprising a compartment i n  pltlii~tiffs' building. Plain- 
tiffs filed a reply, alleging t h a t  the  policy was  intended to corer 
a ~ i d  did corer the whole building, which co~i ta ined three compart- 
ments or stores. Defendant,  i n  i t s  rejoiiider, se t  n11 the  defense of 
this three-year statutc. of limitations, claiming tliat 1)laintiffs' r ight 
to reformation of the  policy a s  to  the  l~ rope r ty  corered was  barred,  
since more than three years had  elapsed since the  issuance of the  
l~olicy and the damage to the  property by fire. He7d: Plaintiffs' 
r ight to relirf is  based upon a construction of the  policy and  not 
upon reformatic111 thereof a s  to the  property covered, and  under the  
1)leatlings and facts the  s ta tu te  of limitations i s  not applicable. 
Williams c. IHS.  Co., 705. 

2 .  \Vhere action is  insti tntcd by a bank a s  holder of a n  indemnity bond, 
ant1 therenftrr ,  1111on i i isolre~icy of tlie holder, the stntutory receiver 
is ~ i i :~de  n party or ;~llowed to  i~ i t e r r ene  a s  the equitable otvner or 
~)iedgor.  tlie cirusc of actic~n is  not changed, but is  a continuation 
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of the  original action, and  the  period of l imitation will be computed 
ns of the  date  of the  insti tution of the  original :action. C. S., 547. 
Trust  Co. u. Williams, 806. 

C Mat ters  Effecting Waiver of Plea or Estoppel. 
a Pa r t i a l  P a ~ m e n t  

1. E~ic lence  disclosing only tha t  defendant paid plaintiff a sum of money 
and obtained a receipt therefor, without evidewe of the  contents 
of the  receipt, or wha t  passed between t h e  parties,  i s  insufficient to  
show a partial  payment on the debt sued on so a s  to  prevent tlie 
bar  of the  s ta tu te  of limitations, since partial ,pa,gment,  t o  be effec- 
t i r e  under the s ta tu te ,  C. S., 416, must be made under circum- 
stances warrant ing  the clear inference t h a t  the  debtor recognizes 
t he  debt sued on a s  then esist ing and his  obligation to  pay same. 
Brllawt 2;. Kellum, 112. 

2. Payment of interest  and pa r t  payment of principal by the  maker  of 
a note. mithout agreement for  estension of t ime for  llayment of the  
l~rincipnl of the note for a definite period or to a da te  certain,  does 
not prerent  the  running of t he  s ta tu te  of l imi t a t ims  in favor of the 
endorsers, e ren  though the  note prorides on i t s  face for  waiver by 
ti11 pnrties to tht> note of estension of t ime for  p:lgment. Miller v. 
B urngarner, 735. 

b Sczi: Promisc otld -4qrccrne11ts to Remain Bound 
A lmnk assigned i ts  assets to another  hank for liquidation, and  certain 

otticers and stockholders of the assignor bank esi?cnted a s  sureties 
it lwntl (>f tllv assignor bnnli inilemnifying the  assignee bank f rom 
loss in such liquitlntion. T l~e rea f t e r ,  in order to have the assets 
of the :issignor bank tri~risferrecl from the  assignee hank to tht. 
stittutory receiver fur  liqnitliltion, the  officers and stocliholders ese-  
cwtrtl a resolution addressed to the  s ta tu tory  receiver, agreeing to  
r r n ~ a i n  hound on the indemnity hond unti l  the  assignee bank had 
heen reimblirsed for moneys advanced in the  liquidation of the  
assets of the  assignor bank. Hc7d: The  resolut:ion, although di- 
rw ted  to tlie s ta tu tory  receiver, m s  'secuted for the benefit of the  
nssignee bank, and was  supported by sufficient consideration, and 
constituted n new lxomise froni which tlie s ta tu te  of l imitations 
began to run.  Trus t  Co. 1.. TT'illiams, 806. 

E Pleadings. Iihidence, a n d  Trial .  
c Eridwc.c3 ccnd Hurdor of Proof 

1. Wlir r r  the s ta tu te  of limitiition is  1)leacled. the bartlen is  on plaintiff 
to  s l ~ o ~ v  tha t  tlie w t i o n  was  1)ronght within the time nllo\vttl 1jy thtb 
sttitute. /~r!/aiit 1.. Kcllum. 112. 

2. Esclusion of eritlence tending to  s h m  tha t  m n s e  of action was not 
caonctvdetl hcltl error.  H n n ~ i n  2;. Hr!!at~t, 161. 

3. Where there is  conflict in tlte evidence a s  to whvtller tlefentlant's 
increased use of i ts  easement for  a t r :~nsn~iss ion line hy  the addition 
of new wires and :i snbstation oil ~) ln in t iEs '  land resulted in adding 
to  the burden of the  easement theretofore acquired by defendant by 
adverse nser, ant1 it tt1)pears t ha t  plaintifis' action to recover tlie 
nllegetl adtlitional clnninge ~vi ls  insti tuted witliin the t ime allowed 
by the  ;~pl)l ic~:~l~le stiitute uf l imitations pleaded by defendant,  the  
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conflicting evidenm on the  question of additional damage inflicted 
,since the  bar  of t he  s ta tu te  should be submitted to  the  jury, and  
a n  instruction dirert ing t h a t  plaintiffs' action was  not hnrred is  
reversible error.  Ble2;inn v. Utilities. Znc., 683. 

1. Where. in a n  action for  libel, defendants admit  t h a t  the  art icle was  
pnblislled in defendant magazine on a certain date,  and  plaintiff 
s h o ~ r s  tha t  the  action was  insti tuted one day less t han  a year 
tllcrrwfter, defendant is  not entitled to nonsuit upon his plea of the 
on?-ycnr s ta tu te  of limitations. C. S.. 443 (3. Zlrtrrcll v. Coerch. 
741. 

Manslaughter. (See  Automobiles G b.) 

Marshaling. 
A Kature  and Scope of Remedy. 

c TTYhcre Three Liens Are  Involved 
Equity will not decree marshaling in favor of second lienor to  t he  

prejndice of th i rd  lienor. IiTood, Comr.. v. Jfacclcsfield Co.. 277. 

RIastcr and  Servant.  
C Master's Liability for  In jur ies  to  Servant.  

h Tools, Jlachinerl/, a n d  Appliances and  Bafe Place to Work 
In  nction to  recover fo r  injuries to employee sustained in fall  a s  she 

was  walking to work on path  not under employer's control, evidence 
of negligence held insuficient. . i l lc~z 2;. Cotton Mills. 238. 

I) Liabilities for  Injnries t o  Third  Persons. (Employer's liability for  em- 
ployee's negligent driving Fee h ~ ~ t o m o b i l e s  E h . )  

h Scope of Employment 
ordinar i ly ,  a master is  not liable for a willful and intentional injury 

inflicted by the  servant  t o  vent his personal spite :tnd hatred,  al- 
though a t  t h e  t ime the  servant  is  on his master 's  hnsiness. Jflckson 
,u. S'cheiber, 441. 

e Liability of Servant  to Third Pcrsons 
1. Agent or s e r ~ a n t  is  liable to third person injured by negligence of 

malfeasance or nonfeasance. Trus t  ('0. 1.. R. R.. 304. 

2. A servant may I)r l~e ld  liable b . ~  n third person fo r  :In in jury  sus- 
tained a s  a result of the  servant 's  negligence in the performance of 
a duty  owed to the  pnhlic a s  well a s  t o  the  master.  Trillinms r .  
S'tores Co., 591. 

f Liability of Zndependont Contractor to Third Perso)ix 
Ordinarily, a n  inde1~elltleIIt contractor is  not liable t o  a third person for  

a n  in jnry  sustained a f t e r  completion of the  contract and the  accept- 
ance of the  work, but  h e  may be held liable in suvh circumstances 
when he turns  the  work over in such a defective condition t h a t  i t  
is  imminently dangerous to third Wrsons. Williams v. Stores Co.. 
591. 

E Federal  E m ~ ~ l o y e r s '  Liability Act. 
b Nafure and Extent  of Employer's Liabilitll 

1. Plaintiff was  employed in t he  operation of a ditclling machine 
mounted on a flat car. The evidence favorable to  plaintiff tended 
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to  show t h a t  a s  plaintiff was  climbing on the  flat car  in the usual 
manner ,  with his foot on the  track on which the machine was  
mounted on the  car,  the  engineer, clefendant's a l tc r  cgo, who could 
have  seen plaintiff, pulled the lever moving the rihovel without giv- 
ing signal or warning, and tha t  the  machine, which had been held 
hack by the  shovel resting on tlie flat car ,  rolled donm the  inclined 
trilck and crushed plaintiff's foot. Held: The evidence was  sufii- 
c i m t  to be submitted to  t he  jury on the  issues of negligence and  
1)rosimate cause under the  Federal  Employers' T.-~al~ility Act. Ford  
v. R. R., 108. 

2. Evideilce hrld sufficient for  jury on question of \vhether flagman was 
thrown f rom rea r  platform of t ra in  I,?. reason of negligent opera- 
tion of t ra in .  McGr t~w ?.. R. R., 43. 

c Co?itribzttor~ Segligence atzd dssztmptio~z of Risks 
1. The evidence d i sc los~d  t h a t  plaintiff employee. while engaged in 

scraping r u s t  f rom a bridge in the ~~erformancc?  of h is  duties i n  
in ters ta te  commerce, was  injured when a piece of rns t  flew in his 
eye, t hn t  plaintiff understood the  liaaards of t l ~  work, and some 
two weeks before the in jury  had asked his foreman to  flirnish h im 
,goggles for the work, and thnt  the foreinan had 1)romisrd to do so 
a s  soon a s  possible. Hc7d: Whether more than  a wasouahle time 
rlapsed between the  proniise and  tlle in jury  and whc~ t l~e r  the work 
was  so intrinsically dangerous and in jury  so imminvnt t h a t  n 
reasonably prudent man would not liave relied niton tlir 1)romise 
and  continued in  the  elullloyment a r t  q ~ ~ ~ s t i u n s  for tlie jury under 
the eritlence, the  rule being tha t  a n  employee may rely upon sucli 
promise for  a reasonal)le time if the  tlanxer is  not so iniminent t ha t  
R reasonably prudent man ~vould  not rely thereo~i ,  i ~ n d  tha t  ( luring 
such t ime the  employer impliedly agrees to assI!ine the risk, and  
t h a t  what is  :i reasonable t ime under the  c i r c~~n i s t ances  is  ordi- 
nari ly n question for  the jury. Eflrrvitlye z'. R. I : . .  326. 

2 Under the Federal  rule, assumption of r isk i s  rr complete bar  to 
rt.corery by iln employee under t he  I9nployers' Liability Act. Zbid. 

3. Plaintiff employee testified tha t ,  alvare of tlie danger  inherent i n  the 
work of scraping rus t  f rom ti bridge preparatory to  painting i t ,  he  
asked his foreman for  goggles, and tha t  the  f o r c ~ n ~ i ~ n  ~)romised to 
furnish same a s  soon a s  lmsible ,  t ha t  he resumed work and w a s  
injurrcl a h m t  two weeks thereaf ter  when R l~ iece  of rus t  flew in 
his eye. On cross-esxniination l~lirintiff employee \ \ a s  mked whether 
he  thought lie would get tlie goggles and pla in t ibk  o l ~ j e ~ t i o n  to t he  
q l~es t ion  was  sustained, :rnd tlcfendant esce l~ted .  Hc'ltl: Defend- 
ant ' s  esc3eption must  be sustained, the  question being competent on 
the issue of nhe the r  1)laintiff employee continued to \vork in 
reliance on the promise to furnish goggles. Zbid. 

4. Evidence held for jury on iwue of tissnml~tion of r isks 11111lt'r the  
Federal  Act. McGrflw 7:. R. I?., 432. 

F Workmen's Compensation Act. 
n Sfl turc .  Constructioii, nvd 0pei.atiow ill (?cuo'ol 

:I. Plaintiff employee brought action against  t he  insurance carrier and 
i t s  agent,  alleging tha t  a f t e r  plaintif'f's injury by accident arising 
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o11t of arid iri the  course of his enil~loyment,  the  agent. on I)elialf 
of insnrtsr. intluced ~ d a i n t i f i  to dispense with t he  services of his 
1111ysician ant1 c ~ ~ n s ~ ~ l t  ldiysici:~ns selected 11y insurer,  and tha t  
i n s ~ ~ r e r  11roniised to provide hospitalization and snrgical services 
rot~ommc~~itlcd I)g i n s ~ u e r ' s  pliyriciaiis, hut  fililetl to do so to plain- 
rift". I)erniaIlc~nt injnrg.  I-/('ld: Insurer's obligation to f ~ l r ~ i i s l i  
mcdicnl : i t t c ~ ~ ~ t i o n  ncc8r.ss;lrg t o  plaintiff's c*o~upletr recovery was  
f o n n t l ~ d  on t l ~ c  \Torkmen's Compensation Act. S. C. Code. ,8081 ( h ) .  
( i.g 1 .  :111tl tlie Int111stri:il Commission has  exclusive jurisdiction of 
])laintiff's clairn. ant1 the  demurrer  of each defendant was  properly 
s~~s t : i i~ i e t l .  Ilctlgcpcth 1..  Crcsualty Co. .  45. 

2. ( ' o n s t ~ w i ~ ~ g  the  amc.nclment of t he  Workmen's ('ompensation Act by 
s ~ c .  1. t.11. 4-29, Public 1,aws of 1923, it is held: An injured employee 
11i;ry n ~ ; r i ~ i t : ~ i ~ ~  a n  ;rction in his own name ngninst n third ]rersnll 
tort-fensol WIIPII the  employer h a s  failed to i n s t i t ~ l t r  sllch actiorl 
\vitlii~i six niontlis aft6.r the  in jury ,  and :1n$ recovery should be 
l~ai t l  ill t h r  same manner  ns if the  employer had brought the  
: ~ c + i o ~ ~ .  Ilio-d I : .  R. R.,  270. 

11 IH irrrivs Compc?r.srthle 
1. In  o l~t l (~r  for :I tlcntli to I I ~  coml~erisahle under the Workmen's ('om- 

]~ens:rtion Ac't. i t  is  necaessnrg tha t  the  death  result f rom a n  in jury  
11y accident, which i s  a n  in jury  ~ roduce t l  by H fortuitous cause. 
('. R., 8081 ( i ) ,  11rior to tlie amendment of ell. 123. Pnhlic I.:~\vs of 
1945. STadr 1.. Aonicl-11 Slilla, 523. 

2. The evidence ttsntlecl to show tha t  the employee was  required to \msh  
ccxrt;~in m:rc,l~ines :mtl remove ashes from the  fnmaces ,  t ha t  the  day 
in cluestion w : ~ s  hot. but not esc>essirelg so. t ha t  the  cymployee got 
wet in wi~shini.  the i i i ac l~ in~s .  although fr~rnishetl  wit11 sl)ecial 
clothes, inc~lntlinu rnbhe~.  hoots, and t h a t  in rernovi~ig tlie ashes he 
!rot in the  sunsllinc :inti opcsn air .  and tha t  tlie sudtlc~n change in 
t c n i ~ ~ c r a t ~ ~ ~ ~ r  in g o i ~ ~ g  f rom the  Ilnt room into tlie op?n a i r  caused 
l ~ i m  to  co11tr:rc.t ~ ~ r ~ c ~ ~ m o n i a ,  from which Iir died. Held: The  evi- 
t l e ~ ~ t . ~  tlocs 11nt disrlose any necitlental injnry.  there  heine nothing 
n m ~ s n a l  or ~ inrz l l rc ted  in the  eml,loyee getting wet in \vashing the  
milchincs or in getting into the  sunshine and open a i r  in removinq 
tlie nslir,s, a ~ ~ d  cornr~ensation s l i o ~ ~ l d  have been denied. Ihid.  

d Pt~iccc>/liitqs critd Hfnri?iy.s 

A proceetlinr under t he  TTorkmen's ("o~npensati t~n Act to determine 
liability of defe~~cla i i t s  to the  nes t  of kin of :r t1ecc:r~ed employee 
should not be hronglit in the  name of the rit=ce;lstvl c~ml)loyee. Rlnde 
1.. Hosiery 31ills. S"3. 

JIoney Itc~ccivc~tl. 

A Right of Action and Defenses. 
b .lccrpfirircc. of Goods or. Choncs irc .lctiorz T7~rdcl- Implied dgireracr~f  

A n  iristt'nc.tion to the jury tha t  if plni~itiff turnetl oyer to defeutlants 
cc r . t : h  cliost~s in action ngalnst a l ~ n l i ,  :rud if tleferidtlnts received 
s ; ~ i d  clloses in action il11(1 used them for  the  1)nrpttses intended, and 
never restowti same to  l~ l a i~ i t i f f ,  said chosfs in action being the con- 
sitlrration of tlie cnntract nntler whicli defendants lmmised  to 
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esecute a note in  p ln in t i f s  favor for the amount of the choses in 
action, that  the law would imply a promise on the part of defend- 
ants to pay plaintiff the amount called for in the contract, although 
one defendant refused to execute the note called for in the contract, 
i s  11cld without error under the facts of this case. Qitcc?? 1,. De- 
Hnrf. 414. 

Mortgages. 
A Form, Requisites, nnd Validity. 

b Conve~]a+~ce of Legal Title to  Tr~istce  
A deed of trust esec~ited to  a n  individual trustee in trust for ;I corlw- 

rate cestui qice trust should convey the legal title to the trustee, 
"his heirs and assigns forerer," nnd not to Iiiui. "itq wccessors 
rind assigns forever." 111s. Co. v. 1,assitcr. 156. 

(' Construction and Operation. 
f Once, Appointment, awd Tenwe of Trustee 

1. The trustee named in a deed of trnst acts in a clu:~l cilpncity for the 
trustor and tcstlti q?tc trnst to carry out the pr~)\-isions of the in-  
strunlent. Ins. Co. c. Lassiter, 166. 

2. Purchaser of debt secured 1)s deed of trust h(>ld not rrnl~owered to 
appoint substitute trustee under terms of the instrument. Ins. Co. 
c .  Lassiter, 156; Ins. Co. v. Lnmbcth. 294. 

F Transfer of Mortgaged Property. 
d Purchnsc at  T a s  Sale b3j Jlortgagee 

A mortqagor's eqnity of redemption is not r s t i n ~ u i ~ h t ~ t l  1)y the ~nor t -  
gagee's purchase of the 11rogerty at  $1 tax foreclosure sale, since the 
mortgagee holds the sul~erior title thereby acquired in trust for the 
benefit of himself and the mortgagor, and the mortgagor is entitled 
to redeem the land by paying the nniount due on the mortgage plus 
the sun1 paid hy t l ~ e  mortgagee by way of tnses. Pcarce 2;. 

Illontague, 42. 

H Foreclosure. 
b Right to Forccloae and Defetrscs 

1. I t  appeared from tlie facts alleged in the coml)laint that defendants 
r e q ~ ~ i r r d  trnstors to pay the cost of :idrertisement nnd colmnissions 
to thc truqter hefore calling off an :~dvertisetl cale of the property 
under the terms of the derd of trust,  defendants being the cestui in 
thc deed of trust and its agent, and that  a t  the time of the adver- 
tisement of thp property for snle, negotiations n ere pending, to the 
ltnonledge of all pnrties, for the refinancing of the deed of trust, 
which was in default. Hcld: Trustors are not entitled to recover 
tlie slim voluntarily paid by them to have the brile called off, the 
trustors having received the consideration agreed upon, and there 
k i n g  no facts alleged tendincr to show that the payment was in- 
duced by fraud on the part of defendants, or uis tske on the part of 
plaintiffs. Boy7es v. Ins. Co., 566. 

2. Trustors in a deed of trust instituted negotiations for the refinancing 
of the. debt, trnstors being in default in payment. and the ccstui 
submitted to the proposed lender tlie uuiouiit required by it to cancel 
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its lien. Serer'al months thereafter, the ccstui had the propertx 
advertised for sale under the terms of the instrument. Prior to 
sale the trustors succeeded in horrolring the money to refinance the 
deed of trust,  and paid the debt and the cestui canceled its deed of 
trust Trustors instituted this action to recover damages resulting 
from loss of credit ant1 standing caused by the advertisement of 
their land for sale. Held: The ceatui had a richt. under the terms 
of the instrument, to advertise the land for sale, and if such adver- 
tisement caused injury to trustors, such injnry is damnurn absque 
in  jurin. Ibid.  

1. Powers of sale in deeds of trnst and mortgages will be strictly con- 
s t rwd .  and all parties to the instrument nre entitled to have the 
power of sale exercised in accordance with its terms. Ills Co. c .  
Ltrasito-, 156. 

9 .  Notice of sale and deed to purchaser referring to mortgaqe and mort- 
page referring to prior deed sufficiently descrihinc propwty. hrld 
to sufficiently identify lands foreclosed. B l o u ~ t  v. Basnight.  265. 

3. An attack of a foreclosure sale under power of sale contained in the 
deed of trust on the gro~lncl that  the sale n as  not advertised for 22 
consecntive clays i s  unavailing, since ch. 96 Puhlic 1.an.s of 1933. 
changed the statutory minimum for such advertisement from 22 
days to 21 days. Litt le 2'. Harrison,  360. 

4. The burden is cm the trustor attacliing foreclosl~re for failure of due 
advertisement to prove such failure, since the execution of the 
power of sale contained in the instrument is presnmrd rcqular. 
Little 2;. H n r r i s o ~ ~ .  360; Elkes c. Trustee Corp., 832. 

j Right of dfortgagee, Trus tec ,  or Cestui  to Bid in  Property 
1. The purchase of property a t  a foreclosure sale of a deed of trust by 

the cestui que trust  will be upheld in the absence of fraud and 
collusion. B U I ~ V  c. Holliday,  351. 

2. The c ~ 9 t w  que t )  11\t adliqed the trustee by trlepllone that  i t  nonld 
bid a certain amount for the property The trustee annonnced the 
bid a t  the sale. and there being no other bid, the bid was reported, 
confirmed, and deed made accordingly Held: The <ale is not 
voidable on the ground that the trustee could not buy ln a t  his o n n  
sale since it appear< that the bid \ \ a s  entered by the cestu?. n h o  
is entitled to 1)id in the propert3 a t  the trnstee s sale. Elkes I 

Trus tee  Corp , EL72 

o Cot~su??t?natio?i of Sulc (11i(1 Kiyht  t o  Kedecm or t o  D c n ~ u r ~ d  IZcsule 
1. IYhere plaintiffs seek to enjoin the consummation of a foreclosure 

sale on the gro~lnd that  the debt was tainted n-ith nsury, and ask 
for an accounting, they must tender the principal of the debt, with 
legal interest, since the penalties for usury may not be invoked wllen 
equital~le relief is demanded. C. 8.. 2306. S m i t h  c. Ilryrmt, 213. 

2 .  Where plaintiffs, trustors ill n deed of trust, seek to enjoin the cow 
wmmation of a torec.losure sale had under the power contained in 
t l ~ e  instrnment, trntl alleqetl that the ~jrice bid at  the sale was 
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grossly inadequate, which allegation is  denied in  the  answer,  i t  i s  
er ror  for  the court to g ran t  defendants' motion to nonsuit, plaintiffs 
being entitled to a hearing and  a determination r~ f  the  issue under 
the provisions of ch. 275, Public Laws of 1933. .'bid. 

3. JVhrre, in :I suit  to enjoin the consuinmation of a foreclosure sale 
under the p ro~ i s ions  of ch. 276, Public Laws of 1933, t he  issue of 
whether the bid a t  the sale was  grossly inadequate is  raised by the 
~ l e a d i n g s ,  the parties a r e  not entit1t.d a s  a m a t t w  of law to  have 
the issue determined by a jury, but  the  court may hear evidence 
and determine the  issue, and should dismiss the action if he should 
find tha t  the amount of the  bid is the f a i r  value of the land, or 
should enjoin the consummation of the sale if he should find t h a t  
the  bid is grossly inadequate, i n  which event n resale may be made 
by the trustee, either under the power contained in the instrument 
or under orders of the court. I b i d .  

p -4ttctcli of Fo~wlouur-e 
1. Complaint held to  show tha t  plaintiff mortgagors elected to rely 

upon their right of action for  dnmages against  the  mortgagee, who 
had purchased property a t  the  foreclosure sale, for breach of i t s  
ca l t rn r t  to reconvey the lands to the mortgagors. and plaintif-fs 
were c3stol)led to :itt:ick validity of folwlosure and attempt to upset 
deeds to defendants, who had purchased the  property from the 
inortgn,cee a s  1)urchaser a t  the sale. De?zriis c. Dirov,  199. 

2. The tlwd under which tlie murtgugor acquired title contained a full 
;1nd ilccwr:~te description of tlie land, nnd the  mortgage referred to 
the tlerd I)y h o l i  and page number ant1 identified the land a s  tht. 
siinie cmbri~ccd in  the derd.  The notice of foreclosure sale referred 
to tlie mortgage by book and page number. a s  did tlie deed to  the 
1~urt~h:lser : \ t  the foreclosure sale. Held: Under the doctrine of 
id ccSr.tzrm ?st quad certnm rcddi potest, the description of the lands 
in the inortgape, the notice of sale. :rnd the deed to the purchaser 
\\.ere sufficient, and the mortgagor's contention tlint the sale was 
i~letfectnal because of insufficient description in the instruments 
vi~iin(.t be sustained. Bloz~nt 2:. Bnswigl~t, 268. 

::. Tlic watrii qrtc t r ~ t s t  purchased the land in  question a t  tlie foreclosure 
sale of tlie clt'cd of t rus t ,  ant1 thereafter rented the land to the 
forinw o \ ~ i i e r  for t h e e  years, tlie rent  for each xear being paid 
1))- tlie former owncr. Held: The former owner i!; estopped by his 
a c q ~ ~ i ~ s c e n c e  ilntl t~ t tornment  to the 1)urchnser frcim attacking the 
validity of tlie forrclosure sale. Brrnn z'. H o l l i d o ~ ,  381. 

4. '1'1~3 i w i t ; ~ l  of tlue :idvertisement contnined in the trustee's deed is 
primct fnc.ic2 erit le~lce thereof, and the trustor attacking the fore- 
c.11 s n w  on the  ground that  tlne :ulrczrtisPment w:ls not made lias 
the 1)lirtlrn of orrrcoming such p!,inlrc fac ie eviden'ze, and when his 
e ~ i t l c ~ ~ c e  fails to slio\v that the sale \ ras  not i~drertisetl  a s  providetl 
1)). 1:1w, defend;~nt ' s  motion to nonsuit is  properly allo\wd, altliongh 
t h r  e ~ i t l ~ n c e  niay not affirln:~tirely shorn tlue advertisement. Litt lc 
I:. Iftrr~~~iuoil, ; M O :  E'llies c. [I'rrtatre Cot'p., 832. 

;t. Evidence h ~ l d  sufficieut for jury in this action to  set t~sitlr foreclosure 
salt for  frilud. l</t11du c. h'lctfor~, 571. 
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6. Mere inadequacy of purchase 11ricc is  not sufficient, standing alone, 

t o  upset a foreclosure sale. Elkes  c. Trustee Gorp., 832. 

7 .  An independent action t o  ~ a c a t e  the  order of confirmation i s  the  
proper remedy to  a t tack  a foreclosure sale for f raud and colh~sion, 
and  defendants' contention tha t  the remedy is by motion in the 
cause i s  untenable. Ib id .  

1. dgrecments to Pzirchaee f o r  Benefit of Mortgugor 
1. Complaint held to  show election by plaintiff rnortfagors to rely upon 

I~ re sch  of mortgagee's breach of contract t o  reconvey if i t  became 
!)urchaser a t  sale. and plaintiffs were estopped to  a t tack  foreclosure 
antl deed t o  purchasers from the  mortgagee. De111iis v. Diron, 199. 

2. Trustor held entitled to  maintain action for  breach of cestni's agrre- 
ment to bid in and convey p r o p ~ r t y  to trustor 's  son. Hoic.litrg c. 
Bank, 463. 

3. Ccntract  fo r  plirchase of property a t  sale by ccctui and convejunce to 
trustor 's  son held mot demurrable for indefiniteness. I h i d .  

s Actioirs f o r  Damages f o r  Trrongflcl Forcclosurc 
Jlortgagor hr ld  entitled to  nominal damages only for wro~ i f fn l  furc- 

closure in absence of showing of actual  damiigw. Boic.c~r 1. Rn~rl~., 
140 

t Titlc owd Kiyhts of Purchaser  
Facts  admitted Acld sufficient to sustain finding t h a t  l)urcli:lser : ~ t  sale 

was  not innocent purchaser for  value, and  purchaser could not resist 
the  sett ing up of a resulting t rus t  in the  lands. IHS. Po. I . .  Din!, 
339. 

hlnnicipal ( 'orl~orations.  ( 'l 'asation see T a s a t i c ~ n :  election of offic~rs see 
Elections.) 

E Tor ts  of Municipal Corporationq. 
n Liabrlitil in Gevernl 

Plaintiff I ~ r o ~ i g h t  su i t  for  the death  of her intestate,  nllrging tha t  intcs- 
tate n a s  killed :IS she \ \ a s  sn inging in n municipal lmrk operated 
h j  tlefrntl:~nts. :1nc1 tha t  h r r  death  n n s  canwd  by the  ncglircnce of 
ctefendant city and  of defendant municipal ~ n r l i  corn~nission. De- 
fendants  demurred on the  ground tha t  i t  a l~pearcd f rom the  com- 
plaint tha t  they were. cngaged a t  thc  t ime in the  performance of a 
g o ~ e r n m e n t n l  fmnctim Hcld: The  facts alleged i11 the complaint 
f i~ i l ing  to chon n h  :I  matter  of law t h a t  defend:mts in maint:iinin:: 
the  park  antl pro~ic l ing  swings therein were engaged solely in a 
go\ ernmental  function, t he  dem~i r r e r  \\':I(; pro1)erlj ovcrruletl. Ira\ - 
ing the facts wlietl on bv tlefendants i n  snpport  of their  defense to 
be developed on the  tr ial  of thp action on i ts  mer i t i  White 1. ('7lU~- 
lott t .  574 

c Uefrct8 or 07)8t1 uctiotrs i ~ r  Rtrcets 
1. The com1)laint in tllis action against  :I mnnici1)ality for  \ ~ r o ~ i g f u l  

death  alleged in ~ f f e c t  t ha t  the  c a r  in which ~l i i in t i f i ' s  i l ~ t ~ s t : ~ t ~  W ~ I S  

riding was  struck I)?; irnother ca r  \vliicIi was  negligently operatetl, 
and  tha t  the car  in which intestate was  riding was  thrc;\ni by the 
impact against  a foot-high cnrb surrounding a n  niipaved eight-foot 
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space maintained by defendant city in the center of the street. with- 
out signals or warnings, and tha t  the curb caused the ca r  in which 
intestate was riding to overturn, resnlting in  the death of intestate. 
Held: TVhether the  defendant city was negligent in maintaining t h r  
unpaved space surrounded by a curb in  the  cen tw  of the  street  i s  
immaterial to plaintiff's right t o  recover. since ded3ndant city would 
not be liable to  plaintiff under any  circumstances, defendant city's 
negligence, if any, being passive, and the  negligence of the driver 
of the  car  which struck the ca r  in which intestate was  riding being 
act i re  and the sole proximate cause of intestate 's  death.  Smith  v. 
Monroe, 41. 

2. The  evidence disclosed tha t  piles of sand, intended to be spread over 
defendant city's unpaved sidewalk, had been allowed to remain a t  
intervals along the sidewalk for a period of some two months, tha t  
a pedestrian stepped off the sidewalk into the street  i n  order t o  
avoid the piles of sand, and was  struck and killed by a n  automobile 
driven by the codefendant. There  was  evidence t h a t  t he  street  waq 
s t ra ight  and nnobstructed, and t h a t  the driver of the car  was guilty 
of nrglipence. Held: I n  a n  action to recover for t he  pedes- 
tr ian's death,  the defendant city's motion to nonsuit was  properly 
allowed, since, even conceding that  the city wa!: neslieent, such 
necligence was  insulated hy the in terwning negligtnce of the d r i r e r  
of the car,  the negligent operating of a car  and t h ~  resulting injury 
to  a pedestrian, forced into the  street  hy reason of the piles of sand. 
not heing reasonably foreseeable hy the city a s  a ~ w n l t  of the con- 
dition of the sidewalk. Wewcll v. DwneIl,  254. 

3. A guest injnred in an  automobile accident insti tuted action against 
the administrator of the person driving the car  at  the  t ime of the 
accident, alleging that  her injuries were caused hy the  driver's 
negligence. Defendant moved tha t  the town in  which the accident 
occurred be  mad^ a par ty  defendant, and upon i t s  joinder, filed 
answer alleging tha t  the town was negligent in failing to  keep i t s  
streets i n  a reasonably safe condition, and that  such negligence was  
the  sole prosimate cause of the injury.  The town filed answer 
denyin? neglisence on i ts  pa r t  and alleging that  the negligence of 
the original defendant's intestate n.as the snle prc~simate  cause of 
the injury.  Upon the  call of the case for tr ial  the town demurred 
ore t w u s  to the complaint. Held: Even construing the complaint 
and answer of the  original defendant together with the answer of 
the  to\vn under the  doctrine of aider, the town's demurrer was prop- 
erly sustained. since the pleadings allege active negligence on the  
par t  of the d r i r e r  of the cnr, which insulated the  negligence of the 
town, and must 1)e considered the sole prosimru-e cause of the 
injury.  Rank8 v. Joyner,  261. 

G Public Improvements. 
i Nnturc  of Licn, Prion'ties, and  Enforcemet~t 

Street and sidewalk assessments constitute a lien against  the property 
not collectible out of other properties belonging to the owner, and 
hy provision of s ta tu te  a life tenant of the property is not liable 
for  the whole assessment, C. S., 2'718, but such ass~?ssment is to he 
proportioned between the life tenant  and remaindernun.  C. S.. 2730. 
and upon the  death of the life tenant the assessn~ents  for public 
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improvements le'i'ied against  the property prior to his death do not 
constitute a preference against his estate payable in the third class 
of priority a s  a t ax  assessed on the estate prior to his death. C. S., 
93. Rigsbfe 1;. Brogden, 510. 

H Police Powers and Regulations. 
d Public Hcalth and Safety 

Ordinance requiring liability insurance or bonds for \ehic.lc.: olrcratetl 
for hire held valid. T17atkins z'. laeley, 236. 

e Violation and Enforccmcnt 
Ordinarily, the validity of a m u n i c i ~ ~ a l  ordinance ma2 not be chal- 

lenged by proceedings to enjoin i t s  enforcement. Wntkin.s C. I s ~ l f y .  
256. 

Murder. (See Homicide.) 

Segligence. 
A Acts and Omirsions C o ~ ~ s t i t u t i n g  Kegligence. ( I n  olwratioil of automo- 

biles see Automobiles C ;  criminal neqligmce in  c~peration of automo- 
biles see Automobiles G ; negligence of cities see Manicipnl Corpora- 
tions E ; in preparation of food see Food; in  transmitt ing elecatricity 
see Electricity.) 

c Condition and Cse of Lands and Buildings 
1. Evidence tending to show that  plaintiff, while n patron in  defendant'a 

store, slipped on a beet lying on the floor of the store between 
I egetable bins and fell to her  injury,  \I ithout e l  idence a s  to how the 
beet got on the floor or how long i t  had been there. is  insufficitnt 
to resist defendant's motion to nonsuit, since the  doctrine of f r  c 
ipsn loquitvr i s  inapplicable and plaintiff must show neyliqence on 
the  p a r t  of defendant. F o r  c. Tea Co., 115. 

2. I n  this action to recover damages sustained by plaintid when lie 
entered defendant's store a s  ail inr itee and fell clonn it11 e l e ~ ~ t t o l  
shaf t  a t  the rear  entrance of the building, the coinldaint 1s I i t l t l  
sufficient to state a cause of act1011 against defendant, itnd not to  
show upon i t s  face patent and nncluestionable rontril)utor) ntyli  
gence, and defendant's demurrer thereto should have been over- 
ruled. RanbSey c. E'urnlture Cn.. 165. 

9. While the proprietor of a store i s  not a n  inrurer of tho iafety ot c u -  
tomers nh i l e  on the  premises. he owes them the d u t j  to exercise 
ordinary care to  keep the premises in  a reasonably safe condition 
and to  give a a ~ n i n g  of hidden perils or unsafe conditions knoun  
to him, or which he could have disc.overed b) reasonable in\pec.tic)ri 
and sngervision. Wrlliams c. Stores Co., 591. 

4. Evidence of negligence and proximate cause held sufficient for jury 
a s  against store proprietor. Ibid. 

5. Evidence held for jury on issue of liability of cwmp:Iny repairing 
fixture for  injury caused by fixture's fall. Ihid. 

e Res Ipsa  Loquitur 
The doctrine of res ipsa loquitur does not apply to injuries rewived by 

patron of store in  fall  caused by stepping on vegetable in aisle. 
Fox C. Tea Co., 115. 
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StyAigence-co~r t irr uctl. 
B Pros ima te  Cause. 

1. Active iiegligence of t l ~ i r d  1)erson I~c ld  sole l ) roxin~nte  cause of i~c r i -  
(lent c.:insing death.  X~~rrtlr 1. .  liouroe, 41 :  AYelc.ell c. Uar~rel l ,  254; 
B n ~ t k s  c. Joy)ro', 261. 

2 .  I n  ord'r fur lwimnry iiegligence to he insulated by intervening negli- 
penw,  the intervening negligence must be such ;IS to  break the  
stqaence of events, niust be ~ ~ i i l p a l ~ l e  and gross, and must begin 
to ol)t~l'ate su l~reqnent  to the p r i n ~ : ~ r y  riegligenct? a n d  continue t o  
ol)t~rntt> until tlie ins t :~nt  of injury.  l l . i l l i(~nr.~ v, A'tows (:o,, 391. 

All l~ersons  whose nrgligeuce \vas IL l~ roa imnte  cause of t he  i n jn r j  in 
ii11.1 degree a r e  liilble to tlle injured ptwty. since none niay escape 
l i i~ l~ i l i t y  unless t he  total  c.ausii1 negligence be a t t l ibuted  to another 
or c~thers.  Trus t  C'o. c. IZ. R., 304. 

1. T h e  burdeli on the issue of 1)rimnr.v and secondarj  liability is u11o11 
tlie defendant claiming tha t  i t s  codefendant is  primarily liable. 
Il.illiclt~rs c. Ntorcs C'o., 591. 

'1. The  qnestion of llrimilry i111d secont1tlr.y liability l~etweeli  de fend i~~ l th  
ltcld ploperly bubmitted to tlle jury nnder the rule laid down in 
J o h l t s o ~  I . .  .lslrcrtII(', 106 S. ('., 330. /bid. 

D Actions. 
a Pleadings 

Contributory negligence must be pleaded in the :lnswrbr and proved OII  

t he  trial, the  burden on the  issue being upon defendant,  C. S., 32:, 
i ~ n d  a tlernurrer to tlie coruy1:rint on  tlie ground of contributory neg- 
ligence will not be sustained unless upon the  face of the compl:~int 
itself contributory negligence is  patent and unqnestionable. The 
distinction between u~o t i c~n  to nonsuit nnder C. S., 367, and a de- 
murrer  to the c.oml~laint is  pointed out. I f a n ~ s c y  u. E'rimiture C o . .  
165. 

c Buficicncy of Ecidotce  a u d  S o ~ t s u i t  
IVhere plaintiff's evidences raises only coujecture of defendant 's  negli- 

gence, nonsuit is  proper. Chr('L c. I3roliouge Co., 369. 

1)efeiid:mt excr l~ted  to  a11 t w e l p t  f rom the charge instructing the jury 
tliilt if t1itx.v found f rom the  greater w i g h t  of the  evidence t h a t  
l'laintift' n i ~ s  injured 11y the  negligence of defendant they should 
:lnswer the  issue in the  afiirmative, defendant conlending tha t  the  
e a c e r l ~ t  was  erroneous for  fililing to make reference to proximate 
cauae. I t  :ilil~e;lred tha t  i11 tlie preceding portion of the charge the 
court dt,fined prosimnte cause and  correctly s t a t e l  the  burden of 
yroof. Held: Defendant 's  exception is  untenable, I he charge being 
construed a s  a whole, and the  escerpt complained of not being in 
conflict nit11 the  preceding portions of thc chnrge.  sparks c. 1101- 
l n~ td .  703. 
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F, Culpable Negligence. 
a Seyligence of D c f e n d a ~ ~ t  

C111~al1le negligence is  such rt~cklesaness or carelessnt~ss. 1 , ro s im~te ty  
resnlting in in jnry  or death.  a s  i n l ~ o r t s  :I thougllt l tw ( H s r ~ c : ~ r d  of 
cwnseqnences, or a heidless indifference to tlit, safety and ricllts of 
others. TT7riyht v. I'cttus. 732. 

Sen* trial .  (JIotions t o  set  aside verdict see Tr ia l  G t ' . )  

Sonsnit .  (See Tr ia l  I) a.  Criminal Law I j.) 

Pa ren t  and  Child. 

9 Rights nntl J,iilbilities of Parent .  (Criminal liability of p n r m t  for fail 
u r e  to support illegitimate c l~i ld  see Rastarcls I3 c.) 

ti Support  and Abandonment 
Evidence tha t  the  ~ r o s e c u t i n g  witness and defendant Irere married in 

nnother s ta te  and there separated,  t h a t  la ter  defendant returned to 
the home of his l ~ n r e n t s  in this State,  and tha t  lirosecnting witness 
thereafter returned t o  l i r e  with her parents resitling in the  same 
city in th is  Sta te ,  bringing 1%-it11 her her  infant  tl:~ughter Imrn of 
the  marriage.  and  tha t  tlrfendant refused to  sulrl)ort said minor 
child although repeatccl d ~ m a n t l s  \\ere made on llim a f t e r  t he  par-  
tics had returned to the  State,  i s  l ~ c l t l  sufficient to overrnle defrnd- 
ant ' s  motion a s  of nonsuit  i n  a proseiwtion for willful abandonment 
and failure to support  his minor child. C. 8.. 4147, the  amendment 
of the  s ta tu te  by ch. 290, Public 1 ~ ~ : s  of 1925, providing tha t  the 
abandonme~l t  by the  fa ther  of a minor child shall  constitute :I 

continuing offense. S. 2;. Himon ,  187. 

c Custody and Covbtrol (Rights  of parents by adoption see Adoption.) 

T h e  rigllt of the  mother, if a suitable person, to the custody of her  
minor illegitimate child is  not absolute, hut 1 1 1 ~ ~ -  he ro l ln~tar i ly  
relinqnisllcd by her for  t l l ~  good of the  child a s  determinet1 11y 11cr. 
I n  r r  Fos t r r .  489. 

Parties.  
A Par t i e s  Plaintiff. ( I n  j)art ic~ilar actions see Par t icnlar  Titles of Ar- 

tions.) 

Whele  fin;~l jntlgment adjudicating the rights of the parties has  been 
rendrred but the  subject mat ter  of the  action is still in the  custody 
of the  court, t he  court  has  the discretionary power to  allow a per- 
son ha r ing  a n  interest  i n  the  subject mat ter  of the  action, but who 
was  not  made a par ty  thereto, to  intervene and  assert  his rights. 
since the  intervener, not being a party to  the  action, i s  not bound 
b) the  provisions of the  judg~nent  C n r t o  r. Sm~t l i .  7%. 

Payment.  
A Proof of Payment.  

c Bltrdcti of Proof 
1. Plaintiff insti tuted suit  to recover the  balance alleged to be due on 

the  purchase price of land sold defendant. Defendant admitted 
the  contract  to purchase and the  amonnt  of the  purchase price a s  
alleged by plaintiff, hut contended tha t  he  had made full 1)ayment 
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Payment -4 c-continued. 
of the stipulated price. Held: The burden of proving the affirma- 
t i re  defense of payment \ \as  on defendant alleging same, and it was 
error for the trial court to place the burden of proof on plaintiff. 
althonsh the form of the issue was whether defendant breached the 
contrilct by failing to pay the full purchase price. Davis v. Dock- 
eru, 272. 

2. The plea of payment is an  affirmative one, and the burden of proof 
is upon the party asserting payment. Stephenson v Hone~cul t ,  701. 

C Transactions Operating as  Payment. 
d Delivcrll of Illegal Xe?-chandise 

Defendant contended that he made payment on his account by deliver- 
ing intoxicating liquor to the creditor. Held: The law recognizes 
no ~n-operty right in or qrowing out of intoxicating liquor sold or 
transferred in violation of the law, and the delivery of the intosi- 
cnting liquor does not support the plea of payment. Stephenson 
2'. H o n e ~ c u t t ,  701. 

Perjury. 
B Prosecution and Punishment. 

c Suf lc ienc~  of Evidence 
I n  prrrsecutions for perjury i t  is required that  the falsity of the oath 

be established by two witnesses, or by one witness and adminicular 
circumstancrs sufficient to turn the scales against the defendant's 
oath. S. v. Rhiwhart ,  150. 

Pleadings. ( I n  particular actions see Particular Titles of Actions.) 
A Complaint. 

a Contents, Form, and Requisites 
It is the policy and purpose of our procedure to determine all matters 

in a given controversy in one action whenever pos4ble. Odom v. 
Palmer, 93. 

C Reply, Counterclaims, and Set-offs. 
b Scope and Subject Mrrtter 

Matter alleged in reply held within limitations upon scope of reilly 
imposed by statute. Bryan 2;. Vfg. Go., 720. 

D Demurrer. 
a For  Failure of Complairit to State  Cause of -4ction 

1. A demurrer adinits the truth of all material facts properly alleged, 
and the demnrrer cannot be sustained if the colrplaint, liberally 
construed, ( r  any portion of it, presents facts suffici~lnt to constitute 
a cause of action. C. S. ,  535. l2amsc.y v. Furniture Co., 165. 

2 A demurrer ore teilus on the ground that  the complaint is insuficient 
to state a cause of action will not be sustained unless the complaint 
is wholly in\uficirnt, construed in the light favorable to the 
pleader. C'. S., 535. Bowling 2;. Bank, 463. 

c Effect and Once of Demurrer 
1. A demurrer admits facts properly pleaded, but not irferences or con- 

clusions of law. DLstributtng Corp. v. Xa.cwel1, Conlr., 47;  Ifusseg 
v. Kidd, 232 ; Olizer z' Hood, Comr., 291 ; Pllillips 2.. Slaugli ter. 343 ; 
Sutton @. I n s .  Co., 826. 
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2. A demurrer admits, for the purpose, the truth of the allegations of 
ftlct and c!iallenges the right of the pleader in any view of the 
matter. Odom ti. Pulmcr, 93;  Kclmsc!/ v. Fuwriture CO., 165. 

1. After judginent overruling defendant's demurrer is reversed on all- 
~ e a l ,  plaintiff may ask to be allowed to nmend his complaint, if so 
advised. C. S., <515. Olicer z;. Hood, Comr., "1. 

2 .  Whether tlie court should allow plaintift' to amend after sustaining a 
demurrer to the corn1)laint is a matter in its sound discretion, and 
its ruling thereon is not reviewable. C. S., 513. Hood, Comr., 2;. 
Motor Co., 303. 

G Issues, Proof, trnd Variance. 
(I fn General 

Allegation \vithout proof arid proof without allegation are equally fatal. 
Hotceti  1.. Bank, 110. 

I Motions. 
a Motiows to A'trike Out Allegations of Pleadings 

The trial court may refuse to strike out certain paragraphs of the com- 
plaint on motion when the matter may be better determined b~ 
rulings upon tl:e coml~etency of evidence, if and when offered. 
Hardy c. Dnlrl, 746. 

Pledges. (Right of pledgee to muintai~l action on note pledged see Bills and 
Notes H a.) 

Police Powers. (Sty Constitutional Law C ;  Jlunicipal Corporations H.) 

Principal and Agent. (Insurance agents see Insurance C ;  principal's liability 
for agent's negligent driving see Automobiles E b.) 

C Rights and Liabilities as  to Third Persons. 
a Proof of .lyeircy (Adn~ibsions and declarations of agent see Evidence 

E d.) 
Where there is plenary evidence that the principal ratified the contract 

of his agent, objection to the admission of evidence of the contract 
on the ground that the authority of the agent to make the contract 
had not been shown, is untenable. T u r ~ e r  v. Chevrolet Co., 587. 

Z, Scope of A.utfiority 
1. Plaintiff's automobile agency contract provided that it  might not be 

enlarged, varied, modified, or canceled except by an instrument 
esecuted by defendant motor company's president, vice-president, 
secretary, or assistant secretary. Plaintiff testified that in conse- 
quence of differences between hini nnd defendant company, he 
went to defendant's branch office, and was told that  the matter 
would be taken up by defendant's zone manager, that thereafter he 
entered into a n  agreement with the zone manager under which he 
agreed to resign his agency and defendant company agreed to re- 
purchase equipment on hand a t  a stipulated price, that he mailed 
his resignation to the same branch oflice of defendant, which ac- 
cepted same on behalf of defendant company. Held: Defendant's 
zone manager had apparent authority. under plaintiff's evidence, 
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I'rinc~ipal and Agent C b-continued. 
to enter tlie agreement for the resignation of the agency and the 
repurchase of equipment by defendant, and defendant company's 
motion to nonsuit on the ground that the zone manager was with- 
out authority to make the agreement should be denied. Qrubb v. 
Notor Co., 88. 

2. Plaintiff declared on an alleged contract of employmt?nt for life made 
on defendant's behalf by her agent. Hc'ld: I11 tlitb absence of evi- 
dence tending to sllow the authority of the agent to make the 
alleged contract or ratification of same by defendant, defendant's 
motion to nonsuit should have been allowed. Stev~:ns 2;. Cecil, 738. 

d Liabilitu of Agent to Third Persom (Of liability of servant to third 
persons see Master and Servant D e.) 

1. An agent niay not be held liable by a third person fur acts done in 
the scope of his authority for a disclosed principal, the acts of the 
agent in such instance being the acts of the principal alone. Hedge- 
pet1~ v. Casualty Co., 45. 

2 .  A11 agent or servant is liable to a third person injurt.d as  a result of 
the negligence of the agent or servant in the performance of his 
duties in the scope of the employment, whether the negligence con- 
sists in p o s i t i ~ e  acts or in  failure to perform an  affirmative duty 
for tlie protection of the public. Tmst  ('0. I . .  R. R., 304. 

Process. 
B Service of Process. 

c Bu Pub11c.atfo~ cc~d ..lttach?rfcnt 
l'laintiff i~istituted suit against detendant, a domestic torporation, and, 

upon return of summons not served, attached a judgment owing 
defendant and obtained an order restraining defendant from issuing 
execution on the judgment. L)efendant entered a special aylpear- 
ance and moved to vacate the proceedings. The court found sum- 
mons had been issued in the county iu ~ l i i c h  the action was insti- 
tuted and in the county to which defendant had moved, and that  
both of tl~eui liad been returned "Defendant not to be found,"that 
plaintiff' had tiled affidavit that defendant liad removed i ts  property 
from tlie State with intent to hinder, delay, and dclfraud creditors, 
that  so fa r  as  appeared from tlie evidence, defendant had no other 
property out of which 1)laintift"s claim might be satisfied, in whole 
or in yart,  defendant linving removed all other property from the 
State, ant1 that  ylaintift' has a boua fide claim against defendant as  
provided by C. S., 798. Held: The findings support the court's 
judgment denying the motion to vavnte the proceedings, and con- 
tinning the order restraining execution on tlie judgment by defend- 
ant  to the henring. Lln~lner v. B ~ r f t o ~  Corp.. 697. 

Prohibition. (See Intosicnting 1,iquor.) 

Public Officers. 
C Duties and Liabilities. 

b TVrongf~rl Il'itlrholding of Public Funds 
Penalty provided by C. S., 337. held inapplicable to (leinand against 

bank receiver for county funds held by the bank in capacity of 
county treasurer. Pnsquotnnk Count)/ c.  Hood, Comr., 532. 
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Quieting Title. 
A Nature  and Grounds of Remedy. 

b Possession 
I n  a n  action under C.  S., 1743, to remove cloud upon title i t  i s  not 

required that  plaintiffs show possession of tlie land in controversy. 
Vick v. Winslow, 540. 

B Proceedings. 
d Suflciet~cy of Evidevce and Sonsrcit 

Plaintiffs' evidence showing prima facie title in them and tha t  defend- 
ants '  t i t le is  void a s  to  plaintiffs held sufficient to overrule defend- 
ants '  motion to nonsuit. Vicl; 2;. Winslow, 540. 

Railroads. 
C Rights of Way. 

Licensee may not be ejected when occupancy of right of way i s  not 
reasonably necessary for railroad purposes. I'ozcell v. Ice Go., 195. 

D Operation. 
a Pe r som awd Compu~lies Liable fo r  A-egligent Operation 

The complaint liberally construed alleged t h a t  plaintiff's testator was  
struck and killed a t  a railroad grade crossing, t h a t  defendant 
watchman was on duty a t  the crossing a t  the time, and t h a t  he 
negligently failed to warn testator of the  approach of the corporate 
defendant's train,  and tha t  such negligent failure was  one of the 
prosimate causes of the accident resulting in  testator's death. 
Hcltl: The complaint alleged a cause of action for actionable negli- 
wnce  against the \\atcliman, and his demurrer to the complaint 
cannot be sustained. Trltst Co. v. R. R.. 304. 

Reformation of Instruments. (Of insurance contracts see Insurance E c , )  

Receiving Stolen Goods. 
B Prosecution and Punishment. 

c Suflcir?tc!/ of Evidence slid Sonsui t  
Evidence tending to show tha t  the prosecuting witness had several 

twenty-dollar biils in his possession, to the  knowledge of defend- 
ants,  \\-hile riding in a n  automobile with defendants, t ha t  the  next 
morning his money was gone, that  he  went to the house of appeal- 
ing defendant, who gave him a twenty-dollar bill upon being in- 
formed of the loss or theft  of the money, the  appealing defendant 
stating that  he supposed i t  belonged to the prosecuting witness, 
with testimony of the appealing defendant that  he did not know 
bef(lre the conversation tha t  prosecuting witness had lost a n y  
money, and that  he had found the twenty-dollar bill on the ground 
a s  the party got out of the  car  to go into n filling station, is held 
insufficient to be submitted to  the jury on the issue of appealing 
defent1:int's guilt of receiving stolen goods knowing a t  tlie t ime 
they llad been stolen. 8. v. G n d d ! / .  34. 

Reference. 
A Kature  and  Scope of Remedy. 

a I n  Ge?leral 
Statutes relating to tr ials by referees should be liberally construed. 

Hayzcood County u. Welch, 583. 
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Reference A-continued. 
b Pleas in Bar  

I n  this action on the bond of a public official involving a long account. 
defendant surety pleaded a settlement made by the public official 
with the county commissioners. Plaintiff county replied and alleged 
that  any purported settlement was incomplete and was based upon 
fraudulent statements. Held: Plaintiff sought t3 surcharge and 
falsify the account and settlement, and the plea of the settlement 
is  not such a plea in bar as  to require determination before the 
court could order a compulsory reference, a mere denial of plain- 
tiff's cause of action being insufficient to defeat a reference. Hay- 
wood County v. Welch, 583. 

Registers of Deeds. 
B Duties and Liabilities. (Limitation of actions against bonds see Limi- 

tation of Actions.) 
b I'roperly Registering Instruments 

The register of deeds of a county is required by st;~tutrt to register 
written instruments properly presented to him for registration, and 
to properly indes and cross index such instruments as  a n  essential 
part of their registration, C. S., 3553, and the failure of the register 
of deeds to register such instruments or his failure to properly 
indes and cross index them is a breach of his statutory bond, C. S.. 
3645, for which he and the surety on his bond lire liable to  the 
person injured by such breach, C. S., 3655. Bank z. JlcKi t i r ie~,  668. 

Hemoval of Causes. 
C Citizenship of Parties. 

b Separable Controversy arld Fraudulent Joinder 
1. Plaintiff instituted this action against a railroad c3mpany ulld the 

engineer ol~erating the train which struck plain ti it"^ testator, and 
the watchman on duty a t  the crossing where plaint~b 's  testator was 
injured, the complaint alleging that the engineer failed to give 
any warning by bell or signal, that  the \vatchman, on duty a t  the 
time, failed to warn plaintiff's testator of the approach of the train 
and did not arrive a t  the scene until the train was in the inter- 
section, and that  plaintiff, relying 011 the watchman, required by 
city ordinance to be a t  the crossing a t  the time of the accident, was 
struck a s  he went upon the crossing, tlnd that testator was not 
guilty of negligence, and that his death was proximately caused by 
the concurrent negligence of defendants. Held: The complaint 
stated a cause of action for actionable negligence against defend- 
ants as  joint tort-feasors, and defendant railroad company's motion 
to remove to the Federal Court for diverse citizeuship and separable 
controversies was properly denied. Trust Co. 2;. R. R., 304. 

2.  Upon a motion to remove a cause to the E'ederal Cou1.t on the ground 
of diverse citizenship and separable controversy the complaint 
alone determines whether the cause alleged is joiut or separable, 
and where the complaint alleges a joint action, defendants cannot 
create a separable controversy by setting up sel~arate  defenses. 
1 bid. 

3. \Vhere the conlplaint states a cause of action against the resident 
defendant, the nonresident defendant's motion to remove is cor- 



IKDEX. 949 

Removal of C'auses C b-continued. 
rectly denied, although its petition for removal alleges facts SUB- 
cient. under some circumstances, to constitute a defense a s  to the 
resident defendant. Howell c. R. R., 589. 

Sales. 
H Remedies of Buyer. 

a Recocerg of Purchaee Price 
1. Where the article sold is not reasonably fit for the use for which i t  

was intended there is a total failure of consideration, and the pur- 
chaser may recover from the retailer, and the retailer may recover 
from the manufacturer, regardless of the terms of warranty pre- 
scribing the time within which the article must be returned to the 
manufacturer after discovery of defect therein, the warranty not 
being binding, since i t  fails with the entire contract for want of 
consideration. Williams v. Chevrolet Co., 29. 

2. I t  is error for the court to direct a verdict on the issue of whether 
the automobile sold was reasonably fit for the purpose for which it 
was intended upon evidence that the engine was defective, the scope 
of the issue being broader than a breach of warranty, and the 
question being for the determination of the jury. Ibid. 

Schools and School Districts. 
B Fiscal Management and Debts. (Taxation see Taxation.) 

a Issuance of Bond8 nnd Admi??i8t?-ative Unit3 Liable Therefor 
County may not be forced to assume liability for special charter scllool 

district bonds not necessary to maintenance of constitutional school 
term. Greensboro v. Guilford County, 655. 

d Clra~.yes utad Operating E ~ p e n s e s  i r z  Getleral 
1. By the School Machinery Act of 1935, salaries, 1)lant operation. and 

other major items of current school espenses were transferred from 
the county boards of education to the State, but maintenance es- 
pense and fixed charges, including insurance, were left with the 
county boards of education. Ch. 455, see. 9, Public Laws of 1985. 
Fuller v. Lockhart, 61. 

2 The selection of a company to carry insurance on the public school 
buildings is a matter in the discretion of the county board of edu- 
cation, and its action in regard thereto is not ordinarily reviewable. 
Ibid. 

3. N. C. Code, 6348, 6351, as amended by ch. 89. Public Laws of 1936, 
(lo not indicate legislative intent to prohibit county boards of edu- 
cntion insnring prol~erty in mutual companies by failing to ex- 
l~ressly grant such authority, sec. 6348 being an enabling statute 
relatins solely to trustees, and see. 6331 prescribing the nlethod and 
allowing the operation of mutual companies in this State. Ibrd. 

Where a county board of education desires to l~urchase insurance in a 
mutual company, it may set up in its budget the cash premium 
and the contingent liability, not exceeding the c:rsll preminm. 
Fztller c. Lockhurt, 61. 
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Schools and School Districts-continued. 
D Government and Officers. 

a Admillistratiee Agencies in  General 
A county board of education is an administrative agency of the State 

in the maintenance and operation of the State ~ m b l ~ c  school system. 
P ~ d l e r  v. Lockhart, 61. 

Specific Performance. (Of contract to convey realty see Vendor and Pur- 
chaser F a.)  

State. (Division of governmental powers see Constitutional Law B ;  stat^ 
police power see Constitutional Law C.) 

A Conflict of 1.an.s. (Full faith and credit to foreign judgments see Con- 
stitutional Law Ii ; Judgments N.) 

a Transitory Actions 
An action instituted in the courts of this State, involving an automobile 

accident occurring in another state, is governed by I he laws of such 
other state. Wright v. P e t t ~ ~ s ,  732. 

E Claims Against the State. 
a Actions and Consent to Be Sued 

1. In  this suit against the North Carolina Emergency Relief Administra- 
tion and certain officers thereof, the complaint alleged that the 
"Administration" is a State agency, and sought to recover damagtls 
sustained hy reason of the agency's interference with plaintiff's 
contract rights with a city, and to enjoin further interference by 
the agency. Held: A demurrer for want of jurisd ction was prop- 
erly allowed as to the "Administratioil" upon the allegation in the 
coml?laint that it was an agency of the State, the olaintiff seeking 
to control and enforce liability against i t  a s  such agency, constitut- 
ing the suit in effect a suit against the State. Vinson e. O ' B e r r ~ ,  
287. 

2. Where, in a suit against an agency of the State and cvrtain officers of 
such agency, the individual defendants defend the action on the 
ground of sovereign immunity, a demurrer as  to the individuals is 
improperly allowed, since they must show authority. Zbi&. 

1, Original Jurisdiction of Supreme Court 
The original jurisdiction of the Supreme Court to hear claims against 

the State may not be invoked upon a complaint which presents no 
serious question of law, but bases the right to recover upon allega- 
tions of fact. Vinson v. O'Berru, 289. 

Statutes. (Enjoining proceedings under on ground of constitutionality see 
Injunctions B e ; testine validity by proceedings under Declaratory .Judg- 
ment Act see Actions B g ;  table of statutes construed sze Consolidated 
Statutes.) 

A Requisites and T'alidity. (Constitutionality of substanti7:e provisions of 
statutes see Constitutional Law.) 

b Special Acts Relating to Certain Matters Proliibited 
Ch. 286. Public-Local Laws of 1923. providing for the establishment of 

tonnship recorder's courts in one specified county is held uncor- 
stitutional and void as being a local act relating to the establisli- 
ment of courts inferior to  the Superior Court, prohitlited by Art. 11, 
siic. 29. LS. v. Williams, 57. 
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Sta tu tes  A-continued. 
e Construction of S t a t ~ r t e s  in Regard to Coiistitntionalit~/ 

The presumption i s  in favor of the constitutionality of a s ta tu te ,  and 
when a s ta tu te  i s  susceptible to  two interpretations,  one constitn- 
tional and the  other not, the  constitutional interpretation will be 
adopted, and no s ta tu te  will be declared unconstitutional except in 
a case properly calling for the  determination of i t s  validity. S. 7'. 
Williams. 57. 

B Construction and Operation 
a General Rules of Cowstruction 

1. Sta tu tes  relating to the  same subject mat ter  must be construed in 
pnri  materia.  Costevens c. Stonly Coi~nty ,  75; Phillips 1.. Rlaugh- 
ter, 543. 

2. Where the  terms of a s t a t u t ~  a re  ambiguous or i t s  grammatical  con- 
struction i s  cloubtfnl t he  courts may control the  language to  give 
~ f f e c t  to  wha t  they suppose t o  h a r e  heen the real  legislatirc. intent. 
Ilierd C. R.  R , 270. 

C Repeal and Revival. 
h Repeal bf/ Impl ica t io?~ ond con st^ i~ctioil 

1. Ordinarily, a special s ta tu te  prevails over a repugnant gmera l  s tn tn te  
a s  a n  exception to t he  general statute.  Bur t  v. Riscoe. 70 

'5 The court4 \rill t ry  to harmonize inconsistent and conflicting s ta tu tes  
relative to  the same snhject mat ter  in order to give effect to the  
l t ~ ~ i s l a t i r e  intent nq gathered f rom the s ta tn tes  construed toccther.. 
Ihid. 

Submission of Con t rou~r sy .  (See Control-ersy Without *4ction.) 

Taxation.  
A ('onstitutional Requirements and Restrictions 

a Xeccsuity of Vote to Issuawce of Bowds o r  Incurrence of Debt 
1. Premiums for insurance of i t s  pnhlic school buildings i s  a necessarr  

puhlic espcnse of a county. and  the incurring of liahilitv therefor 
need not be submitted to the  voters S. C. Code. .i.i9A (11) : Art 
VI I .  see. 7. Ful ler  1. Lockl~ar t .  61. 

2. JInnicipnlity may iisnc, honds for neceiqnry pnrpo\e n i thou t  ro te  
nnder Emergencr Rond Act. notwithstandinc proriqionc of local 
act. B u r t  2: Biscoe, 70. 

3 A county ma\  issue i t s  bonds for a nececs:ir> special lru111oqe 1 ~ 1 t h  
the  special approla1 of t h ~  (;enera1 A<senrt)ly. or to  r a i w  funds  
necessary to  the  maintenance of thc constitotitrnal qchnol term, 
\ \ i thout  submittinq the issuance of t he  bonds to a vote. notni th-  
standing t h e  provisions of a special s ta tu te  requirinz ,? vote ch 442. 
Public-Local IAM s of 1927, \\hen the purpose of the bond i.sne i s  to  
provide the  counts 's  p a r t  of the  expense of a project for I? hich a 
Federal  grant  is  available, and  the  proposed bond issue comes 
within t he  prolisions of the  Emergency ('ounty Bond Act, t h  427. 
Public L a a s  of 1935, the  special ac t  being harmonized nit11 the  
Ernergencj Act to  effectuate the l e g i s l a t i ~ e  intent C a ~ t c z c n s  2: 

Stanly  C'outlty. 75 
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Taxation A a-continued. 
4. A public-local statute prohibiting the issuance of bonds without a 

vote does not prevent a county named in the act  from issuing bonds 
to provide funds for the purpose of erecting school buildings, mak- 
ing additions to old building, and purchasing equipment necessary 
to the maintenance of the constitutional school term, since the 
county, in issuing bonds for such purpose, is an administrative 
agency of the State. and the public-local statute applies only to 
local matters. Ibid. 

5. Defendant county proposed to issue bonds to refinance bonds issued 
by its townships, the proceeds of the township bonds having been 
used to build highways thereafter taken over by ,:he county a s  a 
part of the county highway system. Held: The township bonds 
were for R necessary county expense, and the :~pproval of the 
majority of the qualified voters of the county is not u prerequisite 
to the issuance of the refunding bonds, N. C. Constitution, Art. V I I ,  
sec. 7. Tllomson v. Harnett County, 662. 

b Limitation on Tax Rate 
1. Where a county has assumed all indebtedness of its political subdi- 

visions for school purposes, and a proposed bond issue to provide 
funds necessary to the maintenance of the constitutional school 
term in the county is within the limitations of N. C. Code, 1334 
( 1 7 ) ,  and comes within the provisions of the Emergency Bond Act, 
ch. 427, Public Laws of 1935, taxes for the payment of principal 
and interest of the proposed bond issue will not be subject to any 
limitation on tbe t a s  rate. ('asterens v. Stanly County, 75. 

2 .  Where it is stipulated in  the agreed facts that  defendant county's jail 
is unsafe and insanitary, and the erection of a new jail is a public 
necessity, bonds necessary to provide funds for the erection of a 
new jail, with plumbing, heating, and electrical vork,  are  for a 
special necessary county expense, h'. C. Code, 1297, 1317, and the 
issuance of such bonds is given special legislative approval, N. C .  
Code, 1321 ( a ) ,  1334 ( 8 )  ( a ) ,  ( d ) ,  and taxes necessary to pay 
principal and interest of such bond issue by the county are not 
subject to limitation on the tax rate. N. C. Const., Art. V, sec. 6, 
Art. VI I ,  sec. 7. Ibid. 

c Uniform Rule and Ad Valorem 
Under the provisions of ch. 342, Public-Local Laws of 1935, defendant 

county proposed to issue county bonds bearing 4% interest to re- 
fiuance township road bonds issued by tlie township!i of the county, 
the township bonds to remain valid and to be acquired by the 
county and held iil a sinking fund. and the county bonds to be paid 
by a tax equal to 6% of the bonds issued by each township to be 
levied in the respective townships. Held: The proposed county 
bond issue is merely to refinance the township unit bonds, and the 
possibility of a deficit requiring payment by the county as  a whole 
is remote, and plaintiff taxpayer's contention that the statute vio- 
lates Art. I, sec. 17, of the State Constitution, prohib~ting the taking 
of property but by tlie law of the land, is uutenabll:. Tkomson L.. 

Hamett  Co~cutu. 662. 
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Taxa tion A-continued. 
e Prohibition Sgainst Lendilzg Credit of State to Person, Firm, or Corpo- 

ration 
The insuring of school property in a mutual company does not lend t l ~ e  

credit of the State to the insurer, since the contingent liability for 
assessment is limited to the amount of the initial premium. Puller 
v. Lockhart, 61. 

f Tax on One Communitu for Benefit of Another 
Under the provisiorls of ch. 342, Public-Local Laws of 1935. defendant 

county proposed to issue county bonds bearing 4% interest to re- 
finance township road bonds issued by the townships of the county, 
the to\vnship bonds to remain valid and outstanding and to he 
acquired by the county and held in a sinking fund, and the county 
bonds to be paid by a tax equal to 670 of the bonds issued by each 
township to be levied in the respective townships. The proceeds of 
the township bonds were used in the construction of highways later 
taken over by the county as  a part of the county highway system. 
Hcld: Since the proceeds of the township bonds were used for a 
necessary county expense and the entire county received the benefit 
of the expenditure by the townships, and s ~ h c e  S. C .  Constitution, 
Art. VII,  sec. 2, imposes the duty on the county commissioners to 
supervise roads, the levjing of taxes and finances of the county 
objection to the proposed county bond issue on the ground that thr 
statute authorizing the bond issue violates N. C. Constitution, Art. 
TII, sec. 9, by granting the power to tau one community or local 
tax district for the exclusive benefit of another is untenablt~. 
Thomson v. Harnett Countu, 662. 

B Liability of Persons and Property. 
d Propertu Exempt from Taxation 

1. Exemptions of property from taxation nre to he strictly construed. 
Benson .I,. Johnston Coztnt?~, 751. 

2. Plaintiff municipality acquired certain property within its corporate 
limits by tax foreclosure. After acquisition of the property the 
municipality rented same, and received the rents therefrom. The 
county levied ad 2;alorem taxes against the property, and the munici- 
pality contended that the property was exempt from taxation from 
the date the municipality acquired title. Held: The property is 
liable for the county taxes, since it is not used by the city for a 
governmental purpose. and therefore does not come u-ithin the con 
qtitutional provision for the exemption of property from taxation, 
1;. C. Constitution, Art. V, see. 5, or within the scope of the statutes 
enacted pursuant thereto. R'. C. Code. 7880 ( 2 ) ,  (177) .  I b i d .  

D Lien and Priority and Persons Liable. 
a Attaclfment of Lien on Realty and Persons Liable 

A life tenant is liable for taxes assessed against the property during his 
lifetime, C. S., 7982, and when he dies without paying same they 
constitute a claim against his estate for taxes assessed previous to 
his death within the meaning of C. S., 93, and are  payable in the 
third class stipulated by the statute fising priority of payment of 
claims against the estate of an insolvent. Rigsbee v. Brogden, 510. 
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Taxation-conti,t~~ed. 
E Remedies for Wrongful Collection. 

c Recovery of Taa Paid 
Plaintiff failed to observe the statutory method provided for testing 

the validity of the tax paid under the Revenue Act, but institnted 
suit alleging that the tax was paid under compulsion in that plain- 
tift' \vas notified that  i t  would be subject to  fine and imprisonment 
if i t  did business in the State without first paying the tax, that the 
tax is discriminatory and unlawful, and that the statutory pro- 
cedure prescribed for the recovery of the tax is unconstitutional as  
applied to plaintiff. Held: The allegation that tlie tax was paid 
under comyulsioii mas a mere conclusion of the pleader, and the 
demurrer of the Commissioner of Revenue was properly sustained. 
Ilistribzrti?rg Covp. v. Vaxu'ell, Comr., 47. 

H Tax Sales and Foreclosures. 
a Tax-sale C ~ I  t ificates 

A tns-sale certificate in the hands of a remainderman, representing 
taxes paid by the remainderman during the lifelime of the life 
trnant,  may not be proved as a preferred claim against the estate 
of the life tenant, since the remainderman's sole remedy upon the 
tax-sale certificate is by foreclosure under the provisions of C. S., 
8025. Rigsbce u. B~.ogde?z, 510. 

b Po? ec1osu1.e of Tax-sale Certzficates 
The title of tenants in common who are not made parties is not affected 

by a tns  foreclosure suit and commissioner's deed (executed in pur- 
suance thereof. Batleu v. Hozcell, 712. 

c Tztlc a?ld Rights of Purcl~aser  
1 \\'here mortgagee buys in property at  tax foreclosule sale, he holds 

title thus acquired in trust for benetit of mortgtrgor. Pearce 2;. 

Jlo~ltngue, 42. 

2. \\'here, in a proceeding to foreclose a tax-sale certticate, the land 
has been sold under order but before confirmation of the bid a 
iesale is ordered under the provisions of C. S., 2591. for a n  advance 
bid, and pending a resale the taxpayer pays the judgment for the 
taxes and the county takes a voluntary nonsuit, the last and high- 
est bidder at  the sale is not entitled to be made a party to the 
:~ction ;lnd contest the validity of the judgment as of nonsuit, the 
order of resale being a rejection of his bid and a release of his 
liability thereunder, and the fact that lie had placed the last and 
liigliest bid a t  the sale conferring no rights in the property to him. 
C. S., 8037. I?iclrmo??d Colitit~ 1;. Simmons, 260. 

3. One tenant in common listed the entire tract for  axat at ion in her 
name. Thereafter the land was sold for tases and deed made to a 
stranger, who transferred title back to the tenant a few days there- 
after, taking a mortgage in himself, the tenant remci ining in posses- 
sion throughout. Held: The reconvejance of the tax title to the 
tenant in common inured to the benefit of her cotmants, and the 
tenant's mortgaging of the property did not convey the interest of 
her cotenants nor destroy the tenancy in common. Bailey v. 
Howell, 712. 
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Tenants in Common. 
A Nature and Incidents of Tenancy. (Adverse possession by tenant as  

against cotenants see Adverse Possession A f . )  
c Jlutua1:ty of Interests  and Bstoppel of ( lnc  Tenant  f r m i  Defeatilry 

Rights  o f  Cotenants 
1. The possession of one tenant in common is the possessien of all. 

Bailey v. Howell, 712. 

2. The acquisition of an outstanding adverse title by one tenant in com- 
mon in possession, including titles based upon t a s  deeds, inures to 
the benefit of all the cotenants. Ebid. 

3. The mortgaging of the entire tract by one tenant in common, who 
remains in possession, does not destroy the tenancy in common, nor 
does the subseqnent foreclosure of the mortgage destroy the interest 
of the cotenants. Ibid.  

Torts. (Particular torts see Neyligrnce and Particular Titles of Torts; lia- 
bility of municipal corporations for see Rlunicipnl C'orporntions E :  of 
private corporations see Corporations G i.) 

B Joint Torts. 
a Determination of Whe ther  In ju ry  i s  Result  o f  Joiut Tor t  

An injured party may sue jointly all persons whose negligence \!as n 
~ ~ r o s i m a t e  cause of the injury in any degree, since none may escalw 
liability unless the total causal negligence be attributable to another 
or others. Trust Co. v. R. R.,  304. 

b Right  to Contribution (Among coinsurers see Insurance 0 (1 . )  
C. S., 618, providing for contribution between tort-feasors. does not 

apply to liability of insurance carriers of tort-feasors. G a f f n r y  
v. Casualty Co., 516. 

Trespass. (Committed by ponding water see Waters and Water Courses.) 

Trial. (Of criminal prosecutions see Criminal Law I ; of particular action> 
see Particular Titles of Actions.) 

D Taking Case or Question from Jury. 
a Sonsui t  ( I n  criminal cases see Criminal Law I j.) 

1. On a motion to nonsuit, the evidence must be considered in the most 
favorable aspect for plaintiff. Crubb v. Motor Co., 8 8 ;  TT7illtcons 
c. Stores Co., 391; l 'eseuecr v. Mills Co., 615; Harrcll v. Goerch, 
741. 

2. On motion to  nonsuit, only the evidence favorable to plaintiff \\ill be 
considered. Ford v. K. R., 108; I'escnccr v. Vil7s  C o ,  615. 

3. Where defendant relies upon affirmative defenses pleaded in his 
answer, his motion to nonsuit, based upon such defenses, is prop- 
erly refused unless all the evidence, considered in the light mot[ 
favorable to plaintib, sustains the defenses relied npon in bar of 
recovery. Pit tman c. Downing, 219. 

4. Where defendant does not renew his motion to nonsuit a t  the close of 
all the evidence he waives his right to have the sufficiency of the 
evidence considered on appeal. C. S., 667. h'tepl~cnso?~ r .  Ilor~r?l- 
e ~ i t t ,  701. 
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Trial D-contin ued. 
b Directed Verdict 

The court may direct a verdict on an issue against the party having 
the burden of proof on the issue when such party falls to introdlice 
evidence on the issue or when the evidence offered and taken to be 
true fails to make out n case. Trust Po. v. Levy, 834. 

e Voluntary Xonsuit 
In a civil action where no counterclaim is set up and no rights have 

accrued, plaintiff may take a voluntary nonsuit a t  m y  time before 
the rendition of a complete verdict sufticient to suprort a judgment. 
Light Co. 2;. Jlfg. Co., 560. 

E Instructions. ( I n  criminal cases see Criminal Law I 8 . )  

e Form. Requisites, and Sufieicney 
1x1  apt time defendant tendered a request for special instructions em- 

bodying principles of law, correctly stated. applic~lble to the evi- 
dence. The trial court gave the jury the instruclions requested, 
and then instructed the jury that the requested instructions given 
constituted the defendant's contentions. Held: The designation of 
the special instructions of law as  "contentions" of defendant con- 
stitutes reversible error, since i t  may have misltxl the jury to 
defendant's prejudice. Rice v. Hotel Co., 519. 

c Rcqucsts for  Instructions 
An esception to the refusal of the court to give instructions requested 

will not be sustained nhen it appears that  the requested instruc- 
tions were substantially given, and that  the court inserted therein 
or added thereto correct instructions of law or ins:ructions which 
were not prejudicial when the charge is construcsd as a whole. 
Il'illiants v. Stores Go., 591. 

f Objections and Exceptions 
1. Errors in the statement of the contentions of the parti~?s will not ordi- 

narily be considered on appeal when not brought to the trial court's 
attention a t  the time. Williams o. Stores Co., 591; Sparks v. Hol- 
land, 705. 

2 .  Where appellant, in apt time, excepts and assigns error to the 
charge, a formal objection to the charge is not needed for the 
esc~pt ion  to be considered on appeal. R ~ c e  v. Hotel Co., 519. 

g Const?.uction of Instructions Upon Review 
1. A charge of the court will be construed :IS a whole and an exception 

to the charge will not be sustained when the charge, so construed, 
is not prejudicial to appellant.  queer^ ti. DeHart, 414; TVilliams 
?'. Stores Co., 591; Teseneer r .  Mills Po., 615; Sparks v. Holland, 
705. 

2. Where the charge is correct when read contextually as  a whole, an 
esception thereto on the ground that it was biased will not be sus- 
tained, certainly in the absence of a request by appellant that  other 
or further contentions or instructions be given. Wilt borne v. Lloyd, 
483. 

3. An exception to the charge for that it  stated the jury would be "war- 
ranted'' in  answering a n  issue in the affirmative if they found the 
determinative facts by the greater ~veight of the evidence, will not 
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he sustained \vhen i t  a1)pears that  in the preceding paragraphs, in 
s ta t ing the same principle of law in  almost identical language. the 
court correctly instructed the  jury tha t  i t  would be their "duty" to 
so a n s n e r  the issue if they n e r e  satisfied of the esistence of the 
determinative fac ts  l)y the  greater weight of the evidence. Tliil- 
Iiamn 11. Stores Co.. 591. 

F Issues. 
n Form a)ld Rziflciewu 

1. Where the issues fair11 present a l l  phases of tlie contruverby, aplxl-  
lant ' s  exception thereto cannot be sustained, especially in  the  
nhsence of objection to the issues snbmitted a t  the time or tender 
of other issues. Tcseneer 1;. N i l k  Co., 615. 

2. I n  this action to foreclose a mortgage, and recover any  deficiency 
a f t e r  sale, defendants alleged tha t  contemporaneously with the  
esecution of the  notes and mortgage, the  mortgagee agreed with 
defendants by parol not to foreclose the  mortgage, but to accept 
:I reconveyance of the land and cancel the notes if defendants were 
unable to pay same. Issues a s  to  the esecution of the notes and 
mortwge.  the existence of the parol agreement, :lnd indebtedness. 
n e r e  submitted to the jury. Hcld: A new trial  must be awarded 
on plaintitf's exceptions to the issnes and to the jnclgment rendered 
tllereon, since the issnes submitted a re  insnflicient to support tlie 
j~idgnient in t h a t  the  issues did not require defendants to ])rove. 
or afforded plaintiff opportunity to disprove, t ha t  defendants !\err 
unalrle to pay the balance due on the noteu. nhicli, under the plead- 
ingu and evidence, n a s  a condition l~recetlent to defendants' r i q l ~ t  
to have the notes canceled upon n reconleyance of the land, C. S , 
584. Sta?tback v. Harl!cood, 798 

c Tendcr of Issues 
The refusal to submit a n  issue tendered will not be held for error when 

the issues submitted to  the jury, tendered by the same party,  a r e  
sufficient to embrace every phase of the  controversy upon the theory 
npon nliich tllr casr was  tried. Qlrccu v. DcHnrt. 414. 

G Verdict. 
c Accejptw~rcc of Verdict 

A verdict is  not complete until accepted by tlie court, and the court has  
the  discretionary power npon the coming in of a doubtful verdict 
to 11~rve the jury a r ; ~ i a  retire and make the verdict c lc :~r  Queen 
t'. DeHart ,  411. 

e Votio?ls to Nct Aside 
A motion to set  aside the verdict a s  1)eing contrary to the weiqht of t h r  

evidence is  addressed to  the tliscretion of the trial  court, and t l ~ r  
court's determination of tilt, m(,tion is not ordinarily revie\vnbl~. 
Strphc~tnon v. Hom!/cutt, 701 : A v d c r s o ~ ~  v. Hollund, 746. 

H Tria l  by Court by Agreement. (Snbmission of facts agreed see Contro- 
versy Without Action.) 

a TT'nicer of J u r y  Tvial awl  .-ly~%ement of Par t ies  
Where the case on appeal recites tha t  the parties agreed tha t  the conrt 

m i g l ~ t  render j~ldglnent out of term and out of the district. and the 
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' r r i i~ l  H :I-co,itiiittetl. 
jndyment recites tha t  the parties agreed to tr ial  brr the court and 
the rendition of jndgment out of term and out of the district, ap- 
pellant's contention tha t  t r ia l  by the court  had not been agreed 
u l~on  c:~nnot he sustained, since trial  by jury would he impossible 
nnder the agreement that  judgment might be rendered out of term 
;1nd out of the district, and there is  no conflict betveen the recitals 
in the C ~ I S E  on appeal and  the judgment. nor objection to f a i l w e  to 
submit the case to a jury. Odom I . .  P n l m o .  93. 

Trn\ts.  

A Creation and Validity. 
ZI I i c s ~ t l f i i ~ g  avd C o ~ i s t r w t i ~ e   trust^ 

1. Whr re  n person obtains legal title to property by the \inlation of a 
fi t lucin~y relationship or by the neglect to discharge some duty or 
obligation with respect t o  the  property, or  in any other uncon- 
scientious manner,  equity will impress a constructivcl t rus t  upon the  
property in favor of the one a h o  is  in good conscience entitled to  
it. Speight c. Trust  Go., 563. 

7. Plaintiff' signed her husband's note a s  snrety for the accommodation 
of her ln~sband ,  and executed a mortgage, n i t h  joir~der of her hus- 
bnnd, on land belonging to her  individnally a s  security for the note. 
T'pon default, the  mortgage n a s  foreclosed and the land purchased 
a t  the sale by the husband who paid off the deb1 with his own 
money and took ti t le in himself. Held: The land lvns impressed 
u i t h  a constructive t rus t  in the hands  of the husband since the 
Iiushantl owed the wife the  duty to Sully indemnify her for loss 
occasioned her a s  surety on his note. and upon the husband's death,  
she is entitled to recover the  land a s   g gain st the h l~sband 's  estate. 
I b i d .  

C 13stt1hlishmrnt and Enforcement of Trusts.  
li Right to Follow Tvztst Property ov Proceeds of Gale 

Heir of wife held not entitled to follow proceeds from sale of lan(1 by 
tenant by the curtesy consummate. Husse!/ c. Kidd. 232. 

c Actioils 
1. Evidence offered to csta1)lish rwultinv trust  held p ro lwr l~  excluded 

nnder hearsay rule. T m s t  Co. 1.. Black~celder,  252. 

2. Ucld: Parol evidence is competent to establish the conditional deliv- 
r ry  of a quitclaim deed by defendant appellee undc,r her claim of 
:I resulting t r ~ i s t  in the lands, the rule that  a grantor in a warranty  
t l ~ e d  ma) not set up  a parol t rus t  in his favor having no applica- 
tion to  the facts disclosed by the  record. Ins.  Co. v. Dial, 339. 

3. Plaintiffs ch imed  under a pnrol t rus t  and under a la ter  executed 
writ ten contr:lct to convey. Held: Evidence of the par01 agreement 
in conflict n i t h  the later executed writ ten contract is  incompetent. 
Gmjl  2;. Wortltingto~i. 582. 

d Rights of T7ii1~2 Portics 
Petitioner alleged that  he paid full purchase price for  the lands i n  

question nnder a parol contract to conwy by the owner. The owner 
of the land, a corporation, was  thereafter thrown into receivership, 
and the lands in question were sold by the receiver. Petitioner 



Trusts  (~ '  (1-co?~ ti~rlicd. 
sccks to set  aside the  receiver's sale and  recover the  lands. Held: 
The receiver represents the  creditors, ;lad a s  to the  creditors the  
1):lrol contract to  convey is  void, for even if the  conveyalice had 
been executed to lretitioner, i t  ~voulcl n o t  have been valid against  
the creditors but from i t s  registration, C. S.. 3309, and since geti- 
tioner is  not enti t lrd t o  recover on the  f i ~ c t s  :lllegetl, the receiver's 
demurrer was  properly allowed. flood. Comr., r .  Xacdesfield Co., 
280. 

1.: Jlanagement of T rus t  Property.  
d S'c~le urtd 1;c'iqr cest?uolt of -1ssct.~ (Fai lure  of bank trustee to sell bank 

stock does not reliere estate of s ta tu tory  liability see Banks  and  
I i a ~ ~ k i i i g  H :I : nor entitle estate to preferred c l a i ~ n  see Banks ant1 
Banking H e.)  

I n  all action to  recover f(jr alleged mismanngement of t he  t ru s t  estate 
by the  trustee in fail ing to sell certain assets for  reinvestment. tlie 
trnstor 's  es l~ressed desire t ha t  such nssc~ts slionlcl not be sold. arid 
his i m ~ o s i t i o n  of restrictions upon their  sale \vithont the consent 
of certain interested ljersolis, and  nhctl ier  the requisite conscnt 
could h e r e  becn obtained, and tlie good fa i th  of the  trustee i n  re- 
taining tlie assets, a r e  a11 germane and  properly to be considered. 
;1nd the  exclusion of e ~ i d e n c e  relating thereto is  erroneous. YouW 
c. Flood. Comr:, Sol. 

Usury. 
A Vsurious Contr;rcts xiid Transactions. 

b JV7ter.e Eqrcitrthle Rclief I s  U~~riluntlcd 
Plnintift's srr1;inq to  enjtrin c o n s u n i m ; ~ t i ~ ) ~ l  of forrc.losiirt. for usnry n ~ u s t  

11:~y l)rilicil~:~l of debt, with i l~ teres t .  h'witll 1.. Bl,!/il/rt. 212. 

c I ' a y ~ ~ ~ ~ ~ ~ r t  of L ~ s ~ ~ r i o u ~  ('h(l~,ge to Crr'ditor' 
1. \There there i s  no evidence t h a t  ; I I I ~  holder of tile note csecnted by 

lrltiintift's has  charged or rpceived in t r res t  t l~ereoii  in esvrss of six 
1:cr (.elit. in a n  ;cction on tl~c' note 1)l;tintitYs may not invoke t11(> 
forfviturc of intc'rest for us1u.y. ('. S.. 23if i .  S n ~ i f h  c. I,'r!lrr~lt. 21.3. 

2. sun1 1):rid a s  a n  attorney's fee ill i l  s t~t t l t~ment  Iretwee~i the parties 
; ~ f t e r  forec.1oslu.e I I ~  the  ~rrol:c'rty st,c.urin:' the  debt and the repllr- 
c,h;ise of the l ~ r o l ~ e r t y  by the trustor 11y 1)ayin:: the  original clcbt. 
is hrld not usurious under the t~vitleuce in this cnse. l1700(l!i 1.. 
Ills, co., 364. 

(' A(,rions. (Limitation uf :ictions see 1.iliiit;itioll of Actioiis. ) 
7) L'ridc 1rc.c ( I I I ~  Ulrrtlcn of Proof 

The lrnrtlt~n is  on lrlaintiff, sectking to rrcovcr the st;itntory llc~nalty for 
nsury. to  sl~on- t ha t  n comnlission ( .h;irg~(l  on tlie loan. and coiisti- 
tnting tlie basis of the c ln i~n.  n-:IS rrc,eivetl by tlw leiider. ll~Ood!/ I.. 
111s. Po., 364. 

1-endor and I'urchaser. 
F Remedies of Purcliaser. (Rights of lr:lrtic% 111~11 l r i r y n ~ e ~ ~ t  of ]~nrcliaso 

1)ric.e lultler lr;~rol cc:iitr;tct to colrvey sce Trus ts  (' (1. ) 
u spccific Perfornzance 
h purclitisc'r under a contrnct to convey m t ~ y  ]lot sprcifictrlly rllforc.e tht. 

co11tri1c.t ;IS agaiust  yrnntees of the ve11r101. for  vt~lnt. \\-lio I~oltl 1)ril)r 
rr,qisterctl title. Ul'tr)/ 1.. I ~ o r t l ~ i ~ ~ ( l t r ~ ~ ~ ,  T,S'1. 
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Yt~ildor a i ~ d  Purchaser F-continued. 
b Sctioql for Damages for  Shortage of Ao.cage 

1. Where there is evidence that the vendor represented the tract sold to 
contain a certain number of acres, including two tracts upon which 
nere  situate tenant houses, and that in fact it contnined a snbstnn- 
tially smaller number of acres, and failed to inc1ud.e the tracts upon 
which the houses were situate, and evidence of facts from which i t  
could be reasonably inferred that the vendor, a t  the time knen the 
tract to contain a smaller number of acres, and knen i t  did not 
include the tracts upon which the houses were situate, the evidence 
is sufficient to be submitted to the jury on the issue of vendor's 
fraudulent misrepresentations in the purchaser's irction to recover 
damages sustained by reason of the shortage. Hu!jlcood v. Jlorto,n, 
236. 

2. h vendor's ulotion to nonsuit an  action by his l~urcllaser for damage 
resulting from a shortage of ;meage jn the tract sold 011 the ground 
that  the purchaser had an  opportunity of ascertaining the land 
purchased, is properly denied when there is allegation and evidence 
that the purchaser failed to  ascertajn the acreage because of the 
vendor's fraudulent representations as to the acreage, and tracts 
includetl, ~vhicli misrq~resentations n.ere n~nde  to tlecaeire the pur- 
chaser. Ibid. 

Yenue. 
A S a t a r e  and Subject of h c t i o ~ ~ .  

d Residctlcc of Parties 
An i~ction on a note by the ('ommissioner of Wtlnks n11d the l iqu id i~ t i i~~ :  

agent of an  insolvent bank, the payee of the note, and the Recon- 
struction Finance rorporation, the ~~let lpee of the note, is properly 
brought in the county in tvhich the insolvent bank is situate and 
of which the liquidating agent is a resident, and defendants' motion 
for change of venue to the county of their residence is 11rtrl)erly 
refused. N. C. Code, 146, 469, 218 ( c ) .  ( 7 ) .  H o o d .  Corn,.. r .  IJ1,O- 
ywnsive Stores, 36. 

(1 ('hnnne of Venue. 
b Upon doir~dcr or Dismisscll of Parties 

Upon dismissnl of nction as to defendai~t to\vi~, actin11 was properly 
reinantled to county in which defendant administrator qualified :iiitl 
in wl1ic.11 11laintiW resides. Bonk.? 1:. JO~IICI . ,  261. 

1Vater.s ant1 JVater Courses. 
C Dams and E'onds. 

b Injirvl/ to Lnrtdx of 12ipccria11 Otrvcrs 
E'laintiffs' evidence tended to show that tlcfendt~nt L~ad periodically 

ol~ened the flood L::~tes c:f its dam and cleaned the 1)ond for m;lily 
years l~ r io r  to the institution of the :ustion, and that  lllaintiffs' lui~tl  
duriiig this tiiue had not been substantially ciama$:ed, but that for 
several xcS:lrs ~ ) r i o r  to the institution of the action defendant had 
not cleaned the pond I~ecause of the scarcity of water, that the bed 
of the stream had gradually filled 1113 so that  any 11eavy rain caused 
the water to overflow plaintiffs' land ; ~ n d  deposit ss.nd thereon, ren- 
dering the land incapable of cultivatioil. and that the sand was 
deposited by renson of the ]~clnding 01' still \v:~ter ~licreon, and the 
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fai lure to clean out the sand f rom the s t ream bed above the  dam.  
Held: The evidence was  sufficient to  be submitted to the jury on 
the  issue of defendant 's  negligent operation of the dam aud d i tmaw 
resultin:: therefroni. Tese~ l r e r  v. ,llilTs Co.. 615. 

1) Damages. 

b Ez-idcr~cc arid Proof of Damage 

Plnintiffs instituted this action t o  recover damages to their  land for  the 
t l i rw  years 1)rior to the  insti tution of the suit ,  the  injury t o  the 
land resulting f rom defendant 's  wrongful ac t  causing sand to be 
tlelrositetl tlit~reon by poiided water.  Plaintiffs were allo\vrtl to  
iiitrodnc.e evidence c~f tlie v:llne of the  land prior to the three years 
in colltrtrversy. Held: The adnlission of the testiinony c:iiinot be 
held for reversible error,  since a certain lat i tude must he allowed 
ill t l ~ e  introduction of evidence bearing on the  qnestion of damaxe, 
and since i t  appears t ha t  defendant introduced trst imony of the  
vnlue of the  land prior to the  three-gear period in conflict with 
plaintiff's evidence. T F S C I I ~ ' ~  T. ,lPilla Co., 616. 

$2 Judgnlents. 

b For IJcrmaw?nt I)umage 
\Vlwre lwrmanent damages :Ire allo\ved for  damage resultiilg to plain- 

tiffs' land from clefendant's lronding of water  thereon, the  judgment 
slionltl grant  defendant,  i t s  successors and assigns, a n  eahement to 
1111ntl \v:rter 011 tlir land in controversy. 7'c'scveo. I:. Mil1.u Co.. 615. 

\Vills. 

C! It tquisi tes and Yalitlit).. 

g Iiccocutior~ 
\Ylirrr testator,  in his o\vn l~ai~d\vr i t ing ,  makes certain interlineations 

; ~ n d  annotati tr i~s upon his will. wllich had been properly e s ~ c ~ ~ t e d ,  
:rnd marks  throng11 certain words of the \\.ill, and i t  appears t ha t  
such alterations a r e  insufficient to constitute a liolographic will alld 
\vcbre made with the  intent of al tering the  will a t  some future  date  
in tlccordt~iicc. wit11 the  notations, but tha t  such alterations \vew not 
niatle with tlie intent to  revoke the will in wl~ole  or in lmrt, S U C ~  

iilterlincntions and anilotations a r e  insufficient to show a rtxvocittiou 
of the  will, illtent to revoke being essential to revocation by tieface- 
merit or oirliteration of tlie \\.ill hy testator under the  provisitms of 
('. S.. 4133. 111 rcJ IITill of Koediger, 470. 

1 )  Pi.ol);~ te and ( ' a rea t .  

b I'rocc,d rirc 
TIIP 11rol1;1tr of :I \\.ill ill solem11 form is a ~ ~ r o c e e d i n e  i l l  rcm. :illd the 

issurd r:tisrd by tlle :.areat m m t  be tr ied by a jury. ('. S., 4159, 
;iiltl tltr l)rol)ounder and caveator m a r  not waive tr ial  by j11ry and 
s u l m i t  the issue to the cc~nrt  nnder ;lii agreed statement of f ;~cts .  
111 r( ,  Il'ill of Roediyo-, 470. 

11 Erit l t , r~cc ill C(~~-tlcri I)roce~tli) tys (Opinion evidence a s  to nient:~l c;t- 
pacity of test:ltor see Er-idence I< h.) 

I11 th is  :~c.tiun to set aside a purported will and certain other instru- 
meuts executed in favor of propountler, caveator offered in evidence 
certaill let ters writ ten by the  attorney who had dra\vn u p  the  
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palm% and who had testified for propounder, ~ h i c h  letters were 
written a fenr days after the esecution of the instruments, and 
stated that testatris had engaged the writer to settle her business 
aff'airs, and that  h- desired to cash for her certain certificates of 
stock. One of the instruments attacked assigned the certificates of 
stocli to propounder. H c l d :  The letters were competent as  links 
in a chain of circumstances tending to show fraud and undue in- 
fluenct. in the procurement of the execution of the* instruments and 
a s  tending to contradict certain phases of the attorney's testimony 
for propounder. Winbo~ne v. Lloyd. 4%. 

The finding by the jury that  an  alltyed testator did ro t  have sufficient 
mental capacity to esecute a will is sufficient to 'support judgment 
for caveator, irrespective of the issue of fraud ox undue influence. 
Wi~zborne v. Lloyd, 483. 

n Operatio?l and Effect of Judymoit Rctti~tg Aside Will and Rfspectivp 
Rights of Parties 

1. Jutlgment settin:: aside will does not affect title of devisees' vendees 
for value without notice. I17hitehurst v. Hinton, ,392. 

2. Devisees uamed in probated will held not liable for rents and profits 
escept from date of judgment setting the will aside. Zbid. 

E Construction and Operation. 
a Geirowl Rztlcs of Const~~rictior~ 

1. The intent of the testator must prevail in the interpretation of the 
nill  unless contrary to public policy or some positive rule of law. 
C01.l C. COT!, 7. 

2. I n  construing a will, the primary purpose is to ascer-ain the intent of 
the testator as gathered from the instrument, taking into considera- 
tion the attendant circumstances and the condition of testator and 
his family. Xorris v. Ti'aygoner, 183 ; A)tdtrso)z v. Bridgers, 456. 

3. h devise will be construed to be in fee unless i t  is plainly indicated 
t11:lt testator intended to convey an  estate of less dignity. C .  S., 
4162. Zbid. 

4. Where a will is susceptible to two constructions, one disposing of the 
entire estate and the other disposing of only a part,  the courts will 
prefer the construction disposing of the whole estate. Zbid. 

b I3statca n ~ d  Iittcrcats C~wltcd 
Testatris tlrvisetl all of her estate to a designated b n ~ t h e r  and sister, 

"to use as they 1)leiise so long a s  they live," and thereafter provided 
that  if her mother should survive either of the beneficiaries she 
should share in the estate during her lifetime, and that the "last 
to survive shall share all tlle estate to use as  they please." Testa- 
tris '  mother predeceased testatris. There was no residuary clause in 
the nill. I t  appeared that  testatrix and her brother and sister 
named in tlle will lived together on the home place inherited from 
their father,  until the brother married, and that  he then moved to 
adjacent land. mid that  testatrix and her sister, both unmarried, 
continued to live in the home glace, and that all three worked 
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together in maintaining the  place and  in defraying living es l~enses .  
Held: Construing the  will in t he  light of the facts surro i~nding 
the  t rs ta t r ix  before, a t  t he  time of, and a f t e r  making the  will, the  
brother and sister named in  the will took a life estate in common. 
with remainder over to  t he  survivor, to t l ~ e  t.sc111sioli of other 
brothers and sisters of tes ta t r i s  and  their  chiltlren. J lor r i s  1.. 
Irnggower, 183. 

tl Vcstctl n ~ d  Coufili!/ciit Iwtcrcsts 

1. Testator devised r w t a i n  land in t rus t  for his son for  his life with 
cont i l~sent  limitation over to his son's legitimate children him sur-  
viving. The will providetl tha t  if any heneficii~ry sho11111 contest 
the  will the  beneficial interest  of such heneficiilry shonltl Iw for- 
feited and should go t o  another son in fee simple, tlischarged f rom 
any t rus t  created for such hrneficiary. The son first nnmetl co11- 
tested the  will. and in the r a r e a t  ~ roceed ings  the  validity of the 
will was  nl?heltl. IZcltl: The  son contesting the will forfeited the  
life estate createtl in t rus t  for him, hut  such forfri ture (lid not 
destroy the cctntingent limitation over to his chi ldre l~ ,  and the  son 
to  whom the  estate was  forfeited did not take  a fee s i ~ n l ~ l e  in the 
1;tntl.s forfeited. hut only the life estnte forfeited free from the 
trust .  Corl I > .  Corl. 7. 

2. Testatrix '  will 1)rovided tllat a certnin sum should he used by he r  
cxsecutor in tlie ~mrcl iase  of a home for each of the  c11ildrt.n of a 
specified person. who was  no kin to testatrix,  t ha t  each of the 
l~aincd beneficiaries shoultl h a r e  a life estate in the ljroperty 11ur- 
chimed for  him o r  her,  with remainder over to tlie cliiltl or c l~i ldren  
surviving snch 1)t~neficiary. Testatrix la ter  cksecutctl a c~~clicil  tli- 
~ w t i t i g  tha t  if any one of the  named beneficiurit.~ sllonld (lie before 
tes ta t r i s '  death,  "and the  payment t o  h im or her by my executor 
of his or her devise af ter  my death." the share  of snch hmeticiary 
shonltl 11e used for t he  other Ireneficiwries of the  class. s t~ i l re  and 
share  alike. Hcld: Upon the  death of any one of the na~lletl Ilene- 
ticiaries wi t l~out  issue him or her surviving. real  estate lmrchased 
for snch beneficiary under the  provisions of tl:e will would not 
r w e r t  to the pstate of tes ta t r ix  anti tlrscentl to h r r  lreirs a t  law. 
but would qo to the b ro t l~e r s  and sisters of such 1~eiwticiill.y ils 
mrmhers of the class. La~rcclster c. Lnncn.c.fo', 673. 

f L)csiyittrtioii of Drjcisc'cs and Legutets crnd Tlicir Rrspccticc2 Slin~'c 's 

1. IYill hold to authorize executor to pay for sl~ecial  medic:~l :~ t t eu t ion  
necessary for testator 's  wife. M r a r e . ~  c .  TVillirrrnsor~. 448. 

'1. Trustees of church hrld entitled to one-thirtl of net e s t :~ t r  nntler the 
will in this rase. .I wdcrnon r. Bridgrrs.  456. 

3. Jntlgment t l l i~ t  a 11c.quest of ~ ~ r r s o n a l t y  to  testator 's  wife. "to Iw nsetl 
;IS she  sees tit." anti nt  h r r  death to go to testator 's  tlaughtcr if 
living. and if not, to test:ltor's brother and  si5trrs. gilve the wife 
the  right to use not onls  the income, ha t  also so much of the prin- 
c i l~a l  t l~r reof  a s  s l~onld  I)? necessary for ller comfort and snl)port, 
i s  held without er ror  u l~on  the x1111eal of the  daugljter. As to 
whether a limitation over a f t e r  11 life estate nlay be created in ])el'- 
sollnlt j  by esecutory devise, qrtuv-c? Skwk 1.. TrottBI~t, 743. 
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Wills E-conti~iued. 
g Conditions and Restriction8 

A provision in a devise to a sister and l ~ r o t l ~ e r  that if either should 
marry, their husband or wife shoulrl have no share or control of 
the property, is inoperative, since the law in such instance would 
impose the right of dower and curtesy, respectively. on their lands. 
Jforris v. Ti7aggoner, 183. 

i Actions to Construe Wills 
Judgment stipulating amount due certain beneficiar:i under the will 

without adjudicating amount due other beneficinries held not error 
under the facts of this case. Bnderson z?. Bridgci.8, 456. 

F ltights and Liabilities of Devisees and Legatees. (13ale of lands or 
attachment of proceeds of sole to pay debts of estate see Executors 
and Administrators E.) 

h Lapsed and Void Legacies 
Where a beneficiary under a will predeceases the testator, the devise or 

bequest to such beneficiary lapses. Morris v. Waggoner, 183. 

Witnesses. (Impeaching and corroborating, see Criminal Law G r ;  Evidence 
D f.) 

Workmen's Compensation Act. (See Master and Servant F. I 


