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CITATION OF REPORTS 

Rule 46 of the Supreme Court is a s  follows: 
Inasmuch a s  all the Reports prior to tlie 63d hare been leprinted by the 

State, with the number of the Volume instead of the liame of the Rty)ortc~, 
counsel will cite the rolnmes prior to 63 X. C., as  follo\rs: 

1 and 2 Martin, Taylor Conf. j ............... a s  1 N. C. 

1 Haywood ............................ " 2 " 

'7 - ............................ " 3 " 

1 and 2 Car. Law Re- 
pository & N. C. Term 1 '  '' '' 

1 Murphey ........................... " 5 " 

2 " ............................ " 6 " 

3 " ............................ ' 7 " 
................................ 1 Hawks " 8 " 

2 " ................................ ' 6  9 '6 

3 " ................................ " 10 " 

4 " ..................... .. ..... . "  11 " 
1 Devereux Law .................... " 12 " 

2 " " .................... " 13 " 

3 " " .................... " 14 " 

4 " " .................... " 15 " 
1 " Eq. .................... " 16 " 

2 " " .................... " 17 " 

1 Dev. & Bat. Law ................ " 18  " 
2 " 6 6  ................ 19 
3 & 4 "  ' ................ " 20 " 

1 Dev. & Bat. Eq ................... " 21 " 

2 " " .................. " 22 " 

1 Iredell T,aw ........................ " 23 " 
2 " " ........................ " 24 " 

3 " " ........................ " 25 " 

4 " " ........................ " 26 " 

5 " " ........................ 27 " 

6 " " ........................ " 28 " 

7 " " ........................ " 29 " 
8 " " ........................ " 30 " 

9 Iredell Law ..................... as 31 N. C. 
10 " " ...................... " 32 " 

11 " " ...................... " 33 " 

12 " " ...................... " 34 " 

18 " " ...................... " 35 " 
1 ' Eq. ...................... " 36 " 
6, ' 6  - " ....................... 37 " 
3 " " ..................... " 38 " 
4 " ....................... " 39 " 
5 " " ...................... " 40 " 
d " " ...................... " 41 " - 6 '  ...................... " 42 " 
8 ~. " ...................... " 43 " 

Busbee Law ................... ......." 44 " 
" Eq. ........................... 45 " 

1 Jones Law ........................ " 46 " 
2 " " ........................ " 47 " 
3 " " ........................ " 48 " 
4 " " ........................ " 49 " 
5 " " ...................... . . "  50 " 
G " " ....................... " 51 " 

7 " " ......................... 52 " 
8 " " ........................ " 53 " 
1 " Eq. ....................... " 54 " 
2 " "  ....................... " 55 " 
3 " " ........................ " 56 " 

4 "  " ........................ " 57 " 
5 " " ........................ " 58 " 

6 " " ....................... " 59 " 

1 and 2 Winston .................... " 60 " 

Phillips 1,aw ....................... " 61 " 

....................... ' Eq. " 62 " 

.fT In  quotin:. from the i , c ' p ~ ' i ~ ~ t c t l  Reports, cwnnsel will . i t ?  : I~W;IZ .S  t l ~ ?  
marginal ( i .  (,.. tlie original) pnging, escrpt 1 N. C. and 20 S.  r.. v-liicl~ 11:lrc. 
Iwen repaged tliroughont without mnrginnl paging. 

The opinions pl~l)lislied in tlie first s is  ~-0111mes of the rcl101'ts W ( > I I ~  w ~ . i t t ( , ~ ~  
by the " C o ~ ~ r t  of Conference" :111tl th r  S1111rclme Court prior to 1Sl9. 

From tlie 7th to the 6'7d vol~unes. Iwtli inclnsirc. will be fo~n~cl  th(, ol)iniol~s 
of the Sl~premr Court, consisting of three members, for the first fifty y w r s  
of its csistmct>, or from 1818 to 1868. The opinions of the ('onrt, co~~xisting 
of fire members. ininic~liately followil~g the Civil War, arc  ~~111~lislied in  the 
rolnmes from thr  63tl to the 79th. hot11 inclnsire. From 1-he 80th to the 
lOlst volumes. both i1ic.111si~-c. will be fonnd the opinions of the Court, con- 
sisting of thrcc mcmbers, from 1879 to 1889. The remaining ro111mes contain 
the opinions of tlic Col~rt,  ronsisting of fir? members, since that timc or 
since 1889. 



J U S T I C E S  

OF T H E  

SUPREME COURT OF NORTH CAROLINA 
FALL TERM, 1936. 

CIIIEF JUSTICE : 

W. P. STACY. 

ASSOCIATE JUSTICES : 

HERIOT CLARKSON, MICHAEL SCHESCK, 
GEORGE W. CONNOR, WILLIAM A. DEVIS.  

ATTORNEY-GENEFUL : 

A. A. F. SEAWELL. 

ASSISTANT ATTORNEYS-GENERAL : 

T. W. BRUTON. 
HARRY McMULLAN. 

SUPREME COURT REPORTER : 

ROBERT C. STRONG. 

CLERK OF T H E  SUPREME COUBT : 

EDWARD MURRAY. 

LIBRARIAN : 

JOHN A. LIVINGSTONE. 
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J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

Kame District Address 
WALTER L. SMALL .................. ... .......... Firs t  ............. .. ............. .....Elizabtl City. 

............................ ......... ................. M. V. BARYHILL .... Second Rocky JIount.  
.............................. R. HUST PARKER ................................... Third  Roano1ieRay)icls. 

............................. CLAWSON L. WILLIAMS .............................. Four th  Sanford. 
.............. .......... .................... J. PAUL FRIZZELLE .. Fif th  .............. Snow Hill. 
............................. HEXRY A.  GRADI. ................................. Sixth .Clinton. 

......................... W. C. HARRIS ................................................. Seventh Iialeigl!. 
E. H.  CRANMER ............. ...... ..................... Eighth .............................. S o u t l ~ ~ ~ o r t .  

................................ S. A. SINCLAIR ........................................... Xinth Fayetteville. 
MARSHALL T. SPEARS ................................ Tenth  ..... -lam. 

SPECIAL JUDGES 
G.  V. CO\\'PRI: ......... .. .............................................................................. Kinston. 

WESTERN DIVISION 

JOI-IR. H. CLEMENT ........... ... ..... .. ........ ICleventh .......................... Winston-Sale111 
H. HOYLE SIN; ................ .... ............... T ~ r e l f t h  ............. .. .... .Lexington. 
I?. Dosacn  PIIII,I.IPS ........... .. ...... . . . .  r n h  . . . . . . . . . . . . . .  .Rockingham. 
K. F. F I . i n n ~ s ~  ........................................... Fourteenth ................. Charlotte. 
FRASK 11. AR\ISTROSG::: ............ .. . . . . . . .  Fifteenth ......... .. .......... Troy. 
KILSOS WARLICK ............................... Sisteenth ............. ... ........ Semron. 
J. A. I~OUSSEAU ............................................. Seventeenth ................ ..RTilliesboro. 
J. 1V1r.r. PLESS, JR ................ .... ........... I<ighteenthhhhh .................. h1ario11. 

..................... ....................... P. A. JICELI~OY ........... .... Sineteenth .\I;irshnll. 
..... FELIX E. ALLEY. SR .................................... T \ ~ e n t i e t h  . . T a y n e s r i l l  e. 

SPECIAL JUDGE 
FR.\sI< S. HILT ................... ... ..... .... ......................................................... 1\111~1>11~-. 

........................................................................................... SAM J .  ERVIN, J R  1\1organtoi1. 

EMERGENCY JUDGES 

THOS. J. SIIAW ............................................. .. . . . .  Greensboro. 
F. A.  I>.\SIEI.S ...................................................................................... Goldsboro. 
T. Ii. E'ISI,EY ......................................................................................... North Wilkesboro. 
-- 

+ S u c c e ~ ~ l e d , J o h n  31. Ogleshy,  Qcceased,  21 J u l y ,  1936 



SOLICITORS 

EASTERN DMSIOK 

Name District Address 
................................. ............................... HERBERT R. LEARY.. Fi rs t  Edenlon. 

DONNELL G n r . 1 ~ ~  . . . . . . . . . . . . . . . . . . . . . . . . .  Pecontl ......................... Tn rhoro. 
..................................... \I-. H. S. EURGWIS Third.  ............................ Woodland. 

CLAUDE C. CAEADAI. ................................. Fourth ............................. Benson. 
............................................. ................................ D. bf. CLARK Fif th  Greenville. 

................................ ................................ ,JAMES A. POWERS. Sixth  Iiinsron. 
.......................... WILLIAM T. BICKETT ............................. Seven th  Raleigh. 

JOHN J. BCRNEY ............... ... .................. Eighth .............................. ~ V i l n ~ i n ~ t o n  
...................... ...................................... 'I?. A. hIcK~rr.1. Xinth ......... I , ~ ~ u ~ h e r t o n .  

........................ .................................................... LEO CARR Tenth. .  .Rurlin:ton. 

\VESTERS DNISIOS 

ALLES H. GWYS ........................................ 1;leventh .......................... Reidsville. 
r 3 . . . . . . . . . . . . . . . . . . . . . . . . . .  ........................... H. I,. I~OOXTZ..  ~ w e l f t h  Greensboro. 

................................. ROWLAXD S. PHUETTE Thirteenth ...................... Wadcsboro. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ........... ..... .JOIIK (;. CARPES,CER Fourteenth .- (~:1~1011~:1. 
................................... CHARI,ES L. CCOGIN Fifteenth ......................... S3lisbl1ry. 

..................... ........................ I,. S ~ U R C E O S  S ~ C I ~ I X C ,  Sixteenth Iie~loir .  
.......................................... ................... J s o .  It. JOSES S e ~ e n t e e n t h  S.  ' T i l k r s h ~ r o  
........................................... ( '. 0. I : I I ) ITG.~ Eighteenth ...................... Forest  City. 

................. .......................................... %. T. SETTLES Sineteenth ..Asherille 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ................... JOHS M. QVEES. h ~ e n t i e t h  .Waynesville. 



LICENSED ATTORNEYS 
FALL TERM, 1936. 

List  of applicants granted l aw  license by t h e  North Carolina Board of Law 
Examiners  a t  Raleigh, S o r t h  Carolina, 7 August, 1936: 

ALLISON, JUNIUS ~JANDRULI  ...................................... J a n  511108. 

ASDRETVS, ALEXANDER BOYD, I11 Raleigh. 
BARS IIILL, A ~ A U R I C E  VICTOR. JR ............................................. Rocky Illount. 
BARNES, BENSETT HARPER ............... ....... ........................... Lillington. 
BESSETT, CLIFTOS CLEMEST ....................... .. ............... 3 a d e s b o r o .  
BENNETT, HAROLD KIMSEE. ............................. d i l l e .  
BLACKWELDER, BARRIE BASCOM, JR .................. .. ...... .. ...... Hicl io~~y.  
RI.ACI~WELL, THOMAS WISFIELD, JR .................................... Winston-Salem. 
BOMAR, HORACE LELAND, JR .................................... .. ........... Spartanburg,  S. C. 
BROWX, EUGESE WILSON ........................................................... Rich Square. 
BROWN, ROBERT. JR ..................................... ........ d a r l o t t e ,  
BRYAN, DAN B ..................................... -e Forest. 
BURWELL, CLAYTON LEE .................... ............................. Charlotte, 
CHASON. AWHUR BUTLER, JR .................. .... ........ ..... Lumber Bridge. 
CHEER, WALDO CI.AYTON ............. ........ ..... ... .................. isheboro.  
CLARK, JEROME BAYARD, JR ................. .. ..... .. ....................... Fqe t t ev i l l e .  
CLAYTON, OVERTOX WILSON, JR .................. .... ................... Brevmd. 
COPELASD, JAMES WILLIAM ................. .. ................................. Wood1;ind. 
DALTON. CIIARLES CLASTOX ................. .... ...... .... J o r t  City. 
DAVIS, SIMEOS BESTOS, JR .................... .. ............................. Roxbo i*~ .  
DOSNAHOE, ALAN STANLEY ................. ...... ........................... Asheville. 
DOVGIAS, ROBERT DICK, JR ...................................................... Greensboro. 
DUPREE, FRASKLIN TAYLOR, JR .............................................. Angier. 
EHRISGHAUS, JOHN CIIRISTOPH BLUCHER, JR ..................... Raleigh. 
ELLISGTON, ALFRED JACKSON ................ ... ....................... A1adisc.n. 
FIELDS. GEORGE ELMO .................................. .................. Charlotte. 
FO~XTAIX.  LAWREKCE H ....................... ... ......... -0. 

GAITHER, JOSEPII CHAMBERS .............................. .. ............ Asheville. 
............ GEITSER, ROBERT WALKER ..................................... Hickory. 

GOFORTII, GERALD BARBER ............. ... .................................... Shelby 
GUST, JOHN BREWSTER ........... ....... .................................. JIocks~i l le .  
HAGAS. CIIARLES TILDES, J R  ................. .. ............................. Greensboro. 
HARRIS, LEON SPENCE ............. ....... ................................. Raleigh. 
HILL, SAMUEL THOMAS ............................................................. High Point. 
I R ~ I N ,  ROBERT HOWARD ................ ...... ................................ Concord. 
LEACH, JOHX SABIN .............. .......................................... Washington. 
LEVITCII, JULIUS ..................................................................... Ashevi..le. 
MILLER, GARNET EDWARD ............... ... ................................. E r v i n ,  Tennessee. 
MILLER, MURRY A ............................... .. ................................ P o r t s o u t h ,  Virginia. 
MORGAN, CHARLES SPENSER, JR ..................... ........ ..... ..... 
MURCHISON, JOHN CAMERON .................. ............. ...... R o c  Xount.  
h l r ~ x s .  JOHN A .............................. ... ...................................... Oxford. 
JICI~EITIIEN, \ \ T ~ ~ ~ ~ ~  ALLSTOX LELAXD ................................ Aberdeen. 
PARSONS, THOMAS LEAKE, JR .................... ........ ....... a p e  Hill. 
PEACOCI<. JOHN SWARINGEN ....... .. ........................................ Goldsborn. 

v i  



LICENSED XTTORXEYS. rii 

PERKINS, EDWIN XARVIN ...................... ... ........................... C e l  Hill. 
PETERSON, WOODROW HUFHAM ............................................... Clinton, 
PHILLIPS, HUBERT EVERETTE ........................... ... ................ Warsaw. 
POLLOCK, ROBERT FREDERICK HOKE .................... .. .... .. ...... Kinston. 
POOLE. SAMUEL GORDOX .............. .... ............. ..l~>rsville. 
PREVATTE, ELIAS JESSE .............. ... ...................................... R e  Swings. 
PRIDGEN, SAMUEL RAYMOND .................................................. Mullins, S.  ('. 
RASKIN, PISKNEY RAY ............................. .. .... /ilmington. 
RAYMER, DEWEY LITTLE, JR ................................. .. ............... Statesville. 
REYNOLDS, ROBERT RICE, JR ................................................. Asheville. 
ROBERSOS, PAUL DAWSON ............................ ... ................... Rc~bersonvill~. 
ROGERS, JOHN TILDES ............................. .. ............................. Burlington. 

................. .......................... Ross, LEMUEL H1u.4.9~ ........ \Yaslli~~gtoll. 
RUTLEDGE, J. CARLYLE ........... .. ...... ............. ............................ Charlotte. 

................ SAMS, WILLIAM HAROLD .................................... isheville. 
SAWYER, DANIEL WEBSTER, JR ..................... .. . . . . . . . . . . .  m a v e n .  
SCHOCH, MRS. LOUISE RODES ................................. H h  Point. 
SEAWELL, DONALD RAY Chapel Hill. 
SEYMOUR, WOODROW WILSOX ................ ...... ........................ Sanford. 
STANLEY, GEORGE TV. H .................................. .. ..................... Charlotte. 
STERN, SIDNEY JOSEPH, JR ................... .. ........ .. .... G o .  
TAFT, EDMOND HOOVER, JR ................................. L e e n v i l l e .  
TAYLOR, CIIARLES WIXFIELD .................... .. ........ d y  Mount. 
TAYLOR, BORDEX ELLIOTT ............... .. ....... ... .................... Wilmington. 
TOMS, ~IARION FREDERICK ............. .. ..... .. ..... .. .................. Hendersonvill~ 
THOMAS, JAMES HINER .............. ................. J e s t  City. 
TUCKER, Invrx BCRCHARD, JR ................................................. Wliiteville. 
WALKER, FRANCIS EDGAR .......................................................... Durham. 
WEEKS, ORIN HAYWOOD ..................... ... ...... e o r o  . 
WILLIAMS, CROXTOS ............................................................ Greensboro. 
WILLIAMS, JOHS HUGII .............. .. ......................................... C'(~ncord. 
WILLIAMS, STATON PENDER ................ ... ................... ...sonville . 
WILSON, CARL CHARLES ................. .......... ....................... Linn-ood, 
TOUXG, KENNETH WHARTOS .......... ... ........... .. .................. Durham. 
ZEIGLER, EARLE NEVILLE ........... .. ............. ..... m t o i l .  

COMITY LICENSEES. 

MITCHELL, JAMES L .................................................... Aho~li ie  from Virginia. 
SULLIVAN, FRARANIC J .............................. ... .............. Raleigh from Sollth (?arolinn. 
MARTIN. CARROLL B .................. .. ................... ..... a l e h  from Ion-a. 

I. H. &.I. London, Secretary of the North Carolina Board of Law Exam- 
iners, do hereby certify that  the foregoing is a true and correct copy of the 
list of attorneys granted license by the said Board, August 7, 1936. 

Witness my hand and official seal, this 21st clay of August, 1036. 

(SEAL) H. M. LOXDON, 
Secretary. 



SUPERIOR COURTS, FALL TERM, 1936 

The numerals in  parenthesis following the  date of a term indicate the 
number of weeks during which the te rm may be held. 

T H I S  CALENDAR I S  UKOFB'ICIAL 

EASTERN DIVISION 

FIRST JUDICIAL DISTRICT 

Wall Term. l93G J u d a e  Frizzelle. 
Beaufort-Sent. 21'  ( A ) :  Oct. 5 t  ( 2 ) :  

NO;. 9*  ( A ) .  rjec. 2 t .  
Camdcn-Sept. 28. 
Chowan-Sept. 1 4 ;  Dec. 21  

Dare-Oct. 267 

~ y d e - A u g .  l i t  ( 2 ) ;  Oct. 19. 
Pasquotank-Sept. 2 1 7 ;  Oct. 1 2 t  ( A )  

( 2 ) ;  Kov. 9 t ;  Nov. 16.. 
Perquimans-Nov. 2  
Tyrreli-Oct. 5 ( A ) .  

SECOND JUDICIAL DISTRICT 

Fall Term, 1936-Judge Gmdy. 
Ed~ecombe-Sept .  1 4 :  Oct. 1 9 t ;  Nov. 

1Gt (3). 
Martin-Sept. 2 1  ( 2 ) ;  Nov. 2 3 t  ( A )  

( 2 ) .  Der. 1 4 .  ~ - , , - - . . - . . 
Nash-Aug. 3 1 ;  Sept. 2 1 t  ( A )  ( 2 ) ;  Oct. 

1 2 t ;  Nov. 30'; Dec. 7 t .  
Washington-July 1 3 ;  Oct. 2 6 t .  
Wilson-Seut. 7 :  Oct. 5 t :  Nov. 24' ( 2 ) :  

Dec. 21. 

THIRD JUDICIAL DISTRICT 

Fall Term, 193GJudge Harris. 
Bertie-Aug. 3 1 ;  Nov. 1 6  ( 2 ) .  
Halifax-Aug. 1 7  ( 2 ) ;  Oct. 5 t  ( A )  

Oct. 26'  ( A ) ;  Nov. 30  ( 2 ) .  
Hertford-July 2 7 ;  Oct. 19.; Oct. 
Northampton-Aug. 1 0 :  Nov. 2  ( 2  
Vancc-Oct. 5'; Oct. 1 2 t .  
Warren-Sept. 2 1  ( 2 ) .  

FOCRTII JUDICIAL DISTRICT 

Fall Term, l93G J u d g e  Cranmer. 
Chatham-Aug. 3 t  ( 2 ) ;  Oct. 26. 
Harnett-Sept. 7'; Sept. 2 1 t ;  Oct. 5 7  

( A )  ( 2 ) ;  Kov. 16'  ( 2 ) .  
Johnston-Aug. 1 7 ' ;  Sept.  2 8 t  ( 2 ) ;  Oct. 

1 9  ( A ) ;  Nov. Y t  ( A )  ( 2 ) ;  Dec. 1 4  ( 2 ) .  
Lee-July 20 ( 2 ) ;  Nov. 2 t  ( 2 ) .  
Wayne-Aug. 2 4 ;  Aug. 3 1 t ;  Oct.  1 2 t  

( 2 ) ;  Nov. 30  ( 2 ) .  

FIFTH JUDICIAL DISTRICT 

Fall Tenn, 1936-Jndge Sinclair. 
Carteret-Oct. 1 9 ;  Dec. It. 
Craven-Sept, i*; Oct. 5 t  ( 2 ) ;  Nov. 

2 3 t  ( 2 ) .  
Greene-Dec. 7  ( A ) ;  Dec. 1 4  ( 2 ) .  

Jones-Sept. 21. 
Pamlico-Nov. 9  ( 2 ) .  
Pitt-Aug. 2 4 t ;  AUK.  3 1 ;  Sept.  1 4 t ;  

Sept. 28; ;  Oct. 2 6 t ;  Nov. 2 ;  Nov. 2 3 t  ( A ) .  

SIXTH JUDICIAL DISTRICT 

Fall Term, 1 9 3 6 J u d g e  Spears. 
Duplin-July 2 7 * ;  Aug. 3 1 7  ( 2 ) ;  Oct. 

5.; Dec. 77 ( 2 ) .  
Lenoir-Aug. 2 4 ;  Scpt. 2 8 t :  Oct. 1 9 ;  

Kov. 9 t  ( 2 ) ;  Dec. 1 4  ( A ) .  
Onslow-July 2 O t ;  Oct. 1 2 ;  Nov. 2 3 t  

( 2 ) .  
Sampson-Aug. 1 0  ( I ) ;  Sept.  1 4 t  ( 2 ) ;  

Oct. 2 6 t  ( 2 ) .  

SEVESTH JUDICIAL DISTRICT 

Fall Term, 1 9 3 6 J u d g e  Small. 
Franklin-Aug. 3 1 t  ( 2 ) ;  Oct. 19 ' ;  Nov. 

1Gt ( 2 ) .  
Urake-July 13':  Sept.  14.; Sept. 2 1  

( 2 ) ;  Oct. 5 t ;  Oct. 12';  Oct. 2 6 t  ( 2 ) ;  Nov. 
9.; NOV. 3 0 t  ( 2 ) ;  Dec. 14. ( 2 ) .  

EIGHTH JUDICIAL DISTRICT 

Fall Term. 1936-Judge: Barnhill. 
Brunswick-Sent. ' i t :  Oct. 5 ~ ~ . . , , . . ~  -. 
Columbus-Aug. 24 I ? ) ;  Nov. 2 3 t  ( 2 ) .  
New Hanover-  Jui) .  27':  Sept. 14.; 

Sept.  2 1 t ;  Oct. 1 9 ?  ( 2 ) ;  S o v .  16 ' ;  Dec. 
7 t  ( 2 ) .  

Pender-July 2 0 ;  Nov. 2  ( 2 ) .  

NINTH JUDICIA'L DISTRICT 

Fall Term, 1 9 3 6 J u d g a  Parker. 
Bladen-Aug. 1 0 ;  Sept. 21. 
Cumberland-Aug. 31 * ;  Sept. 2 8 t  ( 2 )  ; 

Oct. 2 6 t  ( 2 ) :  Nov. 23'. 
Hoke-Aug. 2 4 ;  Nov. 1 6 .  
Robeson - J u l y  1 3 t ;  Aug. 17.; Sept. 

I t ;  Sept.  1 4 ' ;  Oct. 1 2 ' :  Oct. 1 9 t ;  S o v .  
9';  Dec. i t  ( 2 ) ;  Dec. 21'. 

TENTH JUDICIAL DISTRICT 

Fall Term, 1936-Judgc \Villiams. 
Alamance-Aug. 3 t ;  )lug. 17 ' ;  Sept.  2 7 ;  

Sept.  9'; Nov. 1 6 t  ( A )  ( 2 ) ;  Nov. 30'. 
Durham-July 20 ' ;  Sept.  7' (A),;. Sept.  

1 4 t  ( A ) ;  Sept. 2 1 1  ( 2 ) ;  Oct. 1 2  , Oct. 
2 6 t  ( A ) ;  Kov. 2 t  ( 2 ) ;  Dec. 7'. 

Granville-July Z i ;  Oct. 2 6 t ;  Nov. 1 6  
( 2 )  

Orlnge-Aug. 2 4 ;  Aug. 3 1 t ;  Oct. 5 t ;  
Dec. 14. 

p e r s o n - ~ u g .  1 0 ;  Ocf. 19 .  

viii 



COURT CALEXDAR. 

WESTERN DIVISION 

E L E V E S T H  JUDICIAL DISTRICT 

F a l l  T e r m ,  1 9 3 6 J u d g e  Oglesby. 
Ashe-July ? i t  ( 2 ) :  Oct. 26*. 
Alleghany-Sept 28. 
Caswell-July 6 ;  S o v .  23. 
~ o r s y t h - ~ u l y  1 3  ( 2 ) :  Sept. 7  ( 2 ) ;  Sept. 

2 1 ;  Sept. 28; ( A ) ;  Oct. 1 2  ( 2 ) ;  Oct. 2 6 1  
( A )  ( 2 ) ;  Kov. 9  ( 2 ) ;  Nov. 2 3 t  ( A )  ( 2 ) ;  
Dec. 7  ( A ) ;  Dec. 14. 

Rockingham-Aug. 10'  ( 2 ) ;  Sept. 7 t  
( A )  ( 2 ) ;  Nov. 2';  Kov. 3 0 t  ( 2 ) .  

Surry-July 1 3 t  ( A )  ( 2 ) ;  Oct. 5'; Oct. 
1 2 t  ( A ) .  

T\VELFTH JUDICIAL DISTRICT 

F a l l  T e r m ,  1 9 3 6 J u d g e  Warlick.  
Davidson-Aug. 24:; Sept. 1 4 t ;  Sept. 

211. ( A ) ;  Oct. 5 t  ( A )  ( 2 ) ;  Nov. 2 3  ( 2 ) .  
Guilford-July 1 3 '  ( A ) ;  Aug. 3.; Aug. 

l o t  ( 2 ) ;  Aug. 317 ( 2 ) ;  Sept. 21' ( 2 ) ;  
Sept. 2 1 t  ( A )  ( 2 ) ;  Oct. 5 t  ( 2 ) ;  Oct. 26  
( A ) :  S o v .  2 t  ( 2 ) :  Nov. 16 ' ;  Kov. 2 3 t  
( A )  ( 2 ) ;  Dec. 21'. 

Stokes-July 6:; Ju ly  1 3 t ;  Oct. 19.; 
Oct. 2 6 t .  

T H I R T E E N T H  J U D I C I A L  DISTRICT 

Fall Term,  1 9 3 6 J u d g e  Roqsseau. 
Anson-Sept. 1 4 i ;  Sept. 28 ' ;  Sov .  1 6 t  
Moore-Aug. 1 7 ;  Sept.  2 1 1 ;  Sept. 2 8 t  

( A ) ;  Dec. 1 4 t .  
Richmond-July 2 0 t ;  J u l y  27'; Sept. 

i t ;  Oct. 5 * ;  xov. 9 t .  
Scotland-xov. 2 t ;  Nov. 30  ( 2 ) .  
Stanly-July 1 3 ;  Sept. 7 t  ( A )  ( 2 ) ;  Oct. 

1 2 7 ;  Xov. 23. 
Union-Aug. 3'; Aug. 2 4 1  ( 2 ) ;  Oct. 

1 9 ;  Oct. 267. 

F O U R T E E N T H  .JUDICIAL DISTRICT 

F a l l  T e r m ,  l W 0 J u d g e  Pless. 
Gaston-July 2 7 * ;  Aug. 3 t  ( 2 ) ;  Sept. 

1 4 *  ( A ) ;  Sept.  2 1 t  j 2 ) ;  Oct. 26' ( A ) ;  
Nov. 30* ( A ) ;  Dec. i t  J 2 ) .  

Riecklenburg-July 1 3  ( 2 )  ; Aug. 31 ' ;  
Aug. 317 ( A )  ( 2 ) ;  Sept. 71 ( 2 ) ;  Sept. 
1 4 t  ( A )  ( 2 ) ;  Sept. 2 8 t  ( A )  ( 2 ) ;  Oct. 5'; 
Oct. 1 2 t  ( A )  ( 2 ) ;  Oct. 1 2 t  ( 2 ) ;  Oct. 267 
( 2 ) ;  Sol.. 2; ( A )  ( 2 ) ;  Nov. 2 t  ( 2 ) ;  Nov. 
9 1  ( A )  ( 2 ) ;  Kov. 1 6 " ;  Nov. 2 3 t  ( 2 ) ;  Nov. 
2 3 1  ( A )  ( 2 ) ;  Dec. 7 t  ( A )  ( 2 ) .  

F I F T E E S T H  JUDICIAL DISTRICT 

Wall T e r m ,  1 9 3 6 J u d g e  XcElroy. 
Cabarrus-Aug. 24 ' ;  Aug. 3 1 7 ;  Oct. 1 9  

( 2 ) .  
Iredell-Aug. 3  ( 2 )  ; Nov. 9 ( 2 ) .  
Montgorner>-July 1 3 ;  Sept. 2 8 7 ;  Oct. 

5 ;  Nov. 2 t .  

Eandolph-July 2 0 1  ( 2 ) ;  Sept.  7 . ;  Dec. 
7 ( 2 ) .  

Rowan-Sept. 9  ( 2 ) :  Oct. I ? ? ;  Oct. 1 9 t  
( A ) ;  Fov .  2 3  ( 2 ) .  

S I X T E E S T H  JUDICIAL DISTRICT 

F a l l  T e r m ,  1 9 3 W u d g e  Alley. 
Burke-Aue. 1 0  ( 2 ) :  Seut. 2 8 t  ( 3 ) ;  

Dec. 1 4  ( 2 ) .  
CalBwell-Aug. 24 ( 2 ) ;  S o v .  30 ( 2 ) .  
Catnmba-July 6  ( 2 ) ;  S e p t .  i t  ( 2 ) ;  

S o v .  1 6 * :  Nov. 2 3 t :  Dec. f f  ( A ) .  
Cleveland-July 27 ( 2 ) ;  Sept. 1 4 t  ( A )  

( 2 ) ;  Nov. 2 ( 2 ) .  
Lincoln-July 2 0 ;  Oct. 1 3 ;  Oct. 2 6 t .  
Tatauga-Sept.  21. 

S E V E S T E E S T H  JUDICIAL DISTRICT 

F a l l  T e r m ,  1 9 3 6 J u d g e  Clement. 
Alexander-Dec. 21. 
Avery-July 6';  July 13: ( 2 ) ;  Oct. 19.;  

Oct. 2 6 t .  
Davie-Aug. 31:  Dec. ' i t .  
Mitchell-July Z i t  ( 2 ) ;  Sept. 2 1  ( 2 ) .  
X'ilkes-Aug. 1 0  ( 2 ) ;  Oct. 5 ( 2 ) ;  Nov. 

1 6  ( 2 ) ;  Nov. 3 0 t .  
Tadkin-Aug. 24'; Dec. 14: ( 2 ) .  

E I G H T E E N T H  JUDICIAL P I S T R I C T  

F a l l  T e r m ,  1936-Judge Sink. 

Henderson-Oct. 1 2  ( 2 ) ;  h-oa. 2 3 t  ( 2 ) .  
XcDoweil-Julv 1 3 t  ( 2 )  : Sent. 7 ( 9 1 .  

Rutherford-Sept. 2 8 t  ( 2 ) ;  Piov. 9  ( 2 ) .  
Transylvania-July 27 ( 2 ) ;  Dec. 7  ( 2 ) .  
Pancey-Aug. 1 0  ( 2 ) ;  Oct. 267 ( 2 ) .  

S I X E T E E K T H  JUDICIAL DISTRICT 

F a l l  T e r m ,  1 9 3 G J u d g e  I'hillips. 
Buncombe-July 1 3 t  ( 2 )  ; July 2 7 ;  Aug. 

3 t  ( 2 ) :  Aug. 1 7 ;  Aug. 3 1 :  Sept. S t  ( 2 ) ;  
Sept. 2 1 :  Oct. 6 ;  Oct. 12:: Oct. 1 9 ;  Nov. 
2 t  ( 2 ) :  Nor .  1 6 ;  h-ov. 3 0 ;  Dec. i t  ( 2 ) ;  

Madison-Aug. 2 4 ;  Sept.  2 5 :  Oct. 21;; 
S o v .  23. 

T W E S T I E T H  JUDICIAL DISTRICT 

F a l l  T e r m ,  1 9 3 6 J u d g e  Harding .  
Cherokee-Aug 1 0  ( 2 ) ;  Nov. 9  ( 2 ) .  
Claq-Sept. 28 ( A ) :  Oct. 5. 
Graham-Sept. 7  ( 2 ) .  
Haywood-July 1 3  ( 2 ) ;  Sept ? I t  ( 2 ) ;  

iVov. 30  ( 2 ) .  
Jackson-Oct. 1 2  ( 2 ) .  
Macon-Aug. 24 ( 2 ) ;  Nov. 2 3 ;  Nov. 30  

( A ) .  --  . 
Swain-July 27 ( 2 ) ;  Oct.  26  ( 2 ) .  

*For  criminal cases only. 
? F o r  civil cases only. 
:For jail a n d  civil cases. 
Unmarked t o r  mixed terms. 
( A )  Special Judge  to  be assigned. 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
Eustem Di~fl'icf-ISAAC 11. AIEEKISS, Judge, Elizabeth City. 
Kiddle L ) i s t ? k t - J o r ~ ~ s o s  J. HAYES, Judge, Greensboro. 
TT'este~x Dis t r ic t -ED~IS TATES WEBB, Judge, Shelby; JAMES E. B O ~ D ,  Judge, 

Greensboro. 

EASTERN DISTRICT 

Terms-District courts a r e  held a t  the  t ime and place a s  fo l lons:  
Raleigh, criminal term,  second Monday a f t e r  the fo ~ r t h  Monday in 

April and October; civil term, second Monday in  March and Sep- 
tember. S. A. ASHE, Clerk. 

Fayetteville, third Monday in  March and September. S. H.  BUCK, 
Deputy Clerk. 

Elizabeth City, fourth 3Ionday in  3Iarch and first Ncrnday in  October. 
J, A. HOOPER, Deputy Clerk, Elizabeth City. 

Washington, first Monday in April and fourth Monday in September. 
J. B. RESPESS, Deputy Clerk, Vashington. 

New Bern, second Monday in April and October. GEORGE GREEN, 
Deputy Clerk, Kew Bern. 

Wilson, third Monday in  April and October. G. L. PARKER, Deputy 
Clerk. 

Wilmington, fourth Monday in April and October. PORTER HUFHAM, 
Deputy Clerk, Wilmington. 

OFFICERS 

J. 0. CARR, United Sta tes  District  Attorney, Wilmington. 
JAMES II. MASSING, Assistant United States District Attorney, Raleigh. 
CHAS. F. ROVSE, Assistant United Sta tes  District  Attorney, I< nston. 
F. S. WORTHY, United States Marshal,  Raleigh. 
S. A. ASIIE, Clerk United States District Court, Raleigli. 

MIDDLE DISTRICT 

Terms-District courts a re  held a t  t he  t ime and place a s  follows: 
Durham. four th  Monday in September and first Nonday in  February. 

HESRT REYNOLDS, Clerk, Greensboro. 
Greensboro, first Monday in J u n e  and December. HIXRY REYNOLDS. 

Clerk; XYRTLE D. COBB, Chief Deputy ; LILLIAR HARKRADER, Deputy 
Clerk ; P. H. BEESON, Deputy Clerk ; MAUDE B. GRUB]<, Deputy Clerk. 

Rocliingham, first Monday i n  March and September. HENRY REYN- 
OLDS, Clerk, Greensboro. 

Salisbury, third Monday in  -4pril and October. HENRY REYNOLDS, 
Clerk, Greensboro. 

Winston-Salem, first Monday in May and November, H ~ N R Y  RETROLDS, 
Clerk, Greensboro ; ELLA SHORE, Deputy. 

Wilkesboro, third Monday in  May and November. HIXRY REYNOLDS, 
Clerk, Greensboro ; LIN~ILLE BUMGARNER, Deputy Clwk. 

OFFICERS 

CARLISLE HIGGINS, United States District Attorney, Greensborc. 
ROBT. S. MCNEILL, Assistant United Sta tes  Attorney, GreensboiSo. 
MISS EDITH HAWORTH, Assistant United States Attorney, Greensboro. 
BRYCE R. HOLT, Assistant United Sta tes  Attorney, Greensboro. 
WM. T. DOWD, United States Marshal, Greensboro. 
HENRY HETSOLDS, Clerk United States District  Court, Greensbcro. 

X 



CNITED STATES COURTS. xi 

WESTERN DISTRICT 

To'wls-District courts a r e  held a t  t h e  t ime and  place a s  follows: 
Asheville, second Monday i n  hlay and November. J. P. JORDAN, 

Clerk ; OSCAR L. ~ I C L U R D ,  Chief Deputy Clerk ; WILLIAM A. LYTLE, 
Deputy Clerk. 

Charlotte, first Monday in  April and October. FAN BARNETT, Deputy 
Clerli, Charlotte. 

Statesville, four th  hlonday in April and October. ANXIE BDERHOLDT, 
Deputy Clerk. 

Shelby, four th  Monday in September and third Monday in MnrcI~. 
FAX BARNETT, Deputy Clerk, Charlotte. 

Bryson City, four th  Monday in May and  Kovember. J. Y. J ~ R D A \ ,  
Clerk. 

OBFICERS 

h I ~ x c u s  ERWIS, United Sta tes  Attorney, , I she~i l le .  
W. R. FRASCIS, Assistant United States Attorney, Asheville. 
W. h1. NICHOLSO~T, Assistant United Sta tes  Attorney, Charlottv. 
CHARLES R. PRICE, United Sta tes  Marshal,  Ashe~ i l l e .  
J. T. JORDAS, Clerk United Sta tes  District  Court, d s l~c r i l l e .  
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R A L P H  B. WAGSER A X D  EDNA C.  WAGSER v. ( ' 0SSOLI I )ATED REALTY 
CORPORATIOX, ASI-IETILI.1: SAE'E D E P O S l T  COJIPAASP, TRCSTEE, 
A A D  R E A L  ESTATE T R U S T  COMPANY O F  EALTIMORE,  MARYLAND. 

(Filed 29 April, 1036.) 

1. Evidence E b-Admissions in principal's letters to agent, disclosed to 
third party to principal's knowledge, held competent. 

In  this action by purchasers to enforce sl~ecific ~er formance  of a con- 
tract to conrey, certain letters written by the vendor to  its exclusive sell- 
ing agents were offered in evidence. It appeared that  the contents of the 
letters were disclosed to the purcl~asers with the knowledge and conscnt 
of the seller, that the purchasers and officers of the seller acted thereon, 
and as  a result thereof met to execute the contract of sale, that  the 1f)tters 
were written by officers of the seller having full authority to enter the 
contract of sale, and that  the letters contnincd a11 nilmission by the seller 
of its n'illingncss to complete the contract of sale although the purchasers 
had theretofore forfeited their rights under the contract by refusing to 
accept deed to the property during the time stipulated in the original con- 
tract for the transfer of the title. Held: The letters were competent and 
material, and were properly admitted in evidence against the seller to 
show a waiver by i t  of its right to disregard the contract for failure of 
the purchasers to accept deed within the time stipulated in the original 
contract. 

2. Appeal and Error J c- 
Where no evidence is set forth in  the record, i t  will be presumed on 

appeal that  the court's finding of fact was supported by sufficient eridence. 



I N  THE SUPREME C O U R T .  

3. Vendor and Purchaser B a-Where vendor signifies its willingness to 
convey after expiration of time stipulated in the contract, purchaser 
Itas reasonablt~ time thrrenftcr to enforce agreement. 

I l l e r e  a contract to convey stipulates that time is of Ihe essence, and 
tlie purc11:rsers refuse to :~ccept dced tendered withill the time stipulated, 
the purcl~nsers, ordinnrily, may not thereafter cnforce the col~tract agailist 
the rentlor, but n.1icre tlic rcndor, after clspiration of the stipnlated time, 
:~dvist)s its selling agmts  that i t  is ready :ind willing to transfer title, 
\ r l ~ i c l ~  inl'ormntio~i is conimunicnted to the pnrchnsers w i t l ~  the 1inowledi.e 
:inti co~!sc'~it of tlie vtbiidor, and acted upon by the p:~rties by nieeti~ig to 
cswnte  the contract, the vendor wnives its right to disreg~lrd the contract 
for f:lilure of tlie purchasers to accept deed \vitliin the time stipulated, 
:ri~tl tlic l~urchasers are eiititlcd to consummate the purcl~ase within a 
reasonable time thereafter. 

4. Vendor and Purchaser F a-Purchaser held not entitled to specific per- 
formance as against trnstee in deed of trust executed hy vendor. 

The vendor in a contract of snlc acquired title a t  foreclosure sale of the 
property, and up011 failure of the rendor to lmy tlle pricl bid, tlie cestui 
clue trztst agreed to accept the amount :~grecd to  he paid b,c t l ~ e  l)urcliasers 
il l  the contract of sale. Thereafter, U ~ I O I I  rcfusnl of the l?urchasers to 
:rc2cq~t devci arid Imp the price :igreetl, the vendor executed :I note secured 
by decd of trust to the cc'str~i pltc trrist to take nl) its bid a t  the fttre- 
closure sale. Tlie relidor il~stitutrcl nction ng:linst t111, l~urc11ase1's to 
enforce specific perforn~unce, but the action was iiot indexed a s  l i n  pcndeus, 
and the rendor later abnndoncd its appeal from an atlrers'? j u d g ~ ~ ~ e n t  upon 
the pnrcl~asers' agreement to avccpt tlccd, and tlic vcl dor n-:tivctl the 
pl~rcliascrs' prcrious breach of the contract. The rcndor refused to trans- 
fvr tillc) in :rcxwrtlance \vith the snl)l)lenientnl aqrcernt.1 t. a~l t l  the pur- 
c211:lsers il~stitutetl this action :ixailist the rcndor nud the trustee and 
c'rslui q ~ t c  trust to enforce spccific performance. HcTd: The trustee and 
c'cst~ti qlcc trust were not parties to the coiltract to conrey and had no 
knc)\vlccljic, actual or constructive, a t  tlie time of the t:secution of the 
deed of trust, ctf the supplemental agreement for tlic sale of the lwoprrtg, 
tlic rcndor's nction not being notice because not listed as  lis poldC)rs and 
bcvause tlie purchasers did not claim any rights in tlie l a rd  in that  action. 
: ~ i i c l  the l?urc.hasers are uot entitled to specific performance as against 
t l ~ c  trusttbe and ccstui quc trust upon the supplemental contract to coiirey. 

UEVIX, J., took no part in the consideration or decision of this case. 

 PEAL f r o m  JPar/ick, J., a t  J u n e  T w m ,  1935, of B u s c o a r n ~ .  

T h i s  i s  a civil  act ion f o r  specific performance of a contract  of pur -  
chase a n d  snlc of real  property,  inst i tuted by the  plaintiffs R a l p h  B. 
TVag1ic.r a n d  E d n a  E. T a g i i e r  against  the  Corisolidated l t ca l ty  Corpora-  
t ion (hereinaf ter  called the C o ~ ~ s o l i d a t e d ) ,  the Aslierille S a f e  Deposit  
Company  (hereinaf ter  called the  Deposit  Company) ,  trustee, a n d  the  
R e a l  E s t a t e  T r u s t  Company  of Bal t imore,  N a r y l a n d  (hereinaf ter  called 
the  T r u s t  Company) .  
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The findings of fact disclose thc following : 
The Trust  Company held notes secured by a first lien deed of trust on 

the property ir irol~etl  and, at its requcst, the property was foreclosed 
and a trustev's dced, dated 30 April, 1933, n a s  delirered to tlie pur- 
chawr, the Consolidatetl, : I I ~  subsequently recorded 29 September, 1933. 

Thc C o n d d a t e d ,  as onrier, through its exclus i~e  real ?itat(? sales 
agent. Carlberg & Cook, h e . ,  offered the property to plaintiffs for  
$23.000. n l~ ic l l  offer plaintiffs awepterl and paid $500.00 d o ~ ~ r i  ant1 
entered into a written contract of sale and purchase nit11 the C'onsoli- 
dntetl 011 3 .luguqt, 19333, nhercin it was agreed that  payment of the 
balance of $24,300 slmuld be made and deed dclirered on or before 
3 October, 1933, niul that time v a s  of the essence of the contract. 

011 5 October, 1033, the Conqolidated tendered the plaintifTs a deed 
and denlanded p a p e n t  of the balance due. The  plaintiffs refused to 
accept the dced alld to make the payment. Wl~ereupon Consolidated, oil 
the wme (lay, 2 October, 1033, instituted action againit the plaintiffs 
in tlw Superior Court of B u ~ ~ c o ~ r i b e  County dcmantling specific p c ~ f o l m -  
anccl. Tlle plail~tiffz herein, Wagner and nife, the tlefer~tlants in saitl 
action, filed mlsner 2 1)ecember. 1933, mid set up  as a defense certain 
alleged ~ i l i s r e ~ ) r t ~ ~ c ~ l t a t i o ~ l s  ill coniiectiorl with tlle procurement of the 
co~ltr:lcst of ~~urc~l luse  n i ~ d  ~ 1 ~ 1 .  The Consolitlatrtl tlerliurrcd to the an- 
sner,  and, upon tlcinurrer being orerruled, gave notice of appeal, and 
had race on appral  settled G March, 193-1, but nerr r  further pc.rfectcil 
the appeal. 

When the Coiliolidatecl purchased a t  the foreclosure salc in April, 
1333, i t  did not pay its bid, and later the Trust  Company agreed to  
accept the $35,000 contracted to be paid by T a g n e r  and wife and retire 
the purchase price bit1 at the aforesaid foreclosure sale. After Wagner 
had failed to pay and the Consolidated had sued for specific perform- 
ance, tlie Collsoliclated executed a new note for $57,000 in lieu of said 
$25,000, which new note, secured by deed of trust 011 the property in- 
r o l ~ e t l  to the Deposit Company, trustee, was accepted by the Trubt 
Company in payment of the notes it formerly held. 

011 or about 27 March, 1934, while the action instituted by the Con- 
solidated against Wagner and his n i f e  (the present plaintiffs) for spe- 
cific performance was a t  issue and the Consolidated's appcal on de- 
murrer was pending, TVagner notificd the president of Carlberg & Cook, 
Inc., that  he would comply with the contract of purchase, and Carlberg 
6t Cook immediately notified the Consolidated, and tlle Consolidatecl, 
through its vice-president, Francis J. H a z e l ,  under date of 3 >\pril, 
1936, nrote :  "I am pleased to  note that  Mr. Wagner is now ready to 
complete his purchase of the Campbell property ( the property involred). 
We are also ready to complete this transaction and to deliver to Mr. 
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T l ' ag~~cr  dced to the property upon payment of the $25,000, plus interest 
on this amount from the date when the purchase was lo be completed. 
I think, honewr ,  that  this transaction should be completed here in  
1 e ~ i l l  I t   rill be necessary for us to pay some taxe, that are a lien 
against the property, and also to cancel the existing r~or tgage  on the 
property. W e  intend to pay the taxes and cancel tlie mortgage a t  the 
time of the d e l i ~ e r y  of the dced and the payment of the purchase price. 
S o  doubt, Mr. TT:lgner's attorneys will also desire to close the t ram-  
action here, as they can be satisfied as to the title a t  the time of the 
del~r-cry of the deed and be in  u position to record the d2ed so as to vest 
rword title in hlr .  Wagner immediately up011 coniplction of the trans- 
action. We h a ~ c  in our possession the papers in conrection wit11 the 
csi5til1g mortgage on the property and are, thercfore, ready to complete 
this transaction a t  any time. I f  Mr. Wagner cannot find i t  convenient 
to come to dslleville to col~lljletc the transaction. I arn sure that  the 
matter can he handled for him by his attoruevs here. The  attornevs 
ehoultl be able to complete the exanlinatioil of the title in a few d a ~ s ,  
a i d  I hope. therefwe, that this matter may be closed (luring the ~ieek." 
0 1 1  11 ,\pril, 1034, X r .  Henzel, i n  reply to letter of Mr. Carlberg, dated 
6 A\pril,  wllercil~ C'arlbrrg stated that he I d  furiiislicd Mr. Wagner a 
copy of IIcazcl's letter of 3 April, n ro t e :  '(1 note t h l t  Mr. Wagner 
cxl)ccts to be r ~ a d y  to close the purchase of the Canipllell property on 
2 I .  I f  he finds that it n i l l  not be coi~venient for him to he here 
on the 22d, it n i l l  he entirely satisfactory for him to postpone the closing 
of this matter until later 011 i n  the month or tlie early part of May. I 
may not be here on the 22d, but Larry  n i l l  undoubtedly je here, and the 
matter cmi be handled whenever N r .  Wagner arrives in Asheville." 

The information contained in  these letters n.as conveyed to Wagner, 
with the knowledge of the Consolidated, by Carlberg 6: Cook, the sales 
ageiits, n h o  negotiated the sale of the property and with whom T a g n e r  
had all his dealing leading up to the signing of the contract of purchase 
and sale. 

The  plaintiffs, with the knowledge of the Consolidi~ted, had their 
attori1r.y exanline the title to said property, and this attorney reported 
certain minor defects in the title to the Consolidated, and, on 2 1  -\pril, 
1034, Mr. D. H. Perry,  secretary of the Consolidated, \,:rote Mr. Carl- 
berg: " T e  n i sh  to  advise that the matter (slight discrepancies ill the 
title to the property invol~ecl) has been cliscwssed x i t h  Mr. I h B o s e  in 
p c r m ~ ~  and n.c feel that upon Mr.  Wagner's arrival in the city Xonday,  
23 *lpril,  that  there n i l l  be iio delay in bringing the sale of the property 
to a ccmclusion." This information was communicated by Carlberg to 
Wagner, who thereupon came from Florida to Asherille on Sunday, 
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22 April, 1934, prepared to pay the balance of the purcliase price with 
interest and take title to the property. 

On 23 April, 1934, there n a s  some controversy between counsel for 
the parties as to tlip meaning of the reference to the payincnt of taxes 
in the letter from Mr. Heazel, and during this controversy counsel for 
the Consolidated stated to counsel for plaintiffs, in effect, that iicgotia- 
tions nere  at an end, to which counsel for plaintiffs replied that  the 
plaintiffs mould m i x e  the question and pay tlie full amount for the 
property and assume the ~)a)meii t  of the taxes. On 24 April, 1934, the 
Consolidated, the p la i~t i f f  in the case of "Consolidated Realty Corpora- 
ti011 1 % .  MTagner and W i f ~ , "  took a \oluntary n o n ~ ~ i t  in that  case and 
paid into court the $>00.00 down l~aynient theretofore made by Tagner .  
,\lso, on 24 April, 1934, Wagner, on behalf of himself and wife, tciidered 
the Cor~soliilatcd $25,320.74 in cash, being tlle full aniouiit n.itli interest, 
and agreed to acccpt a deed for the property, subject to taseq. This 
teilder was refused by the Consolidated, and the plaintiffs institutcd this 
action on 26 April, 1934. 

Tr ia l  by jury was waived and the court found the facts and dccrecd 
that  the plaintiffs were entitled to specific performance against the Con- 
solidated, but not against tlie Deposit Company, trustee, and tlie Trust  
Company. The Consolidated Realty Corporation appealed from so 
much of the decree as awarded the plainti& the right of spccific per- 
formance against it, and the plaintiffs appealed from so much of said 
decree as denied them the relief prayed for against the Ilel~osit Com- 
pany, trustee, and the Trust  Company. 

Parker, Bernard & DuBose for the plaintifs. 
Heazel, Skuford & Hartshorn for the defpndanfs. 

Scrrr; ; ic~,  J., after stating the case : H a d  there been no further traiis- 
actions bctnecn the plaintifis and the appellant, the ( 'o~lsolidat~tl, after 
the rcfnsal of the plaiiitiffs to accept deed tendered by it to t l ~ c n ~ ,  or after  
the plaintiffs had filed answer in the action institutcd by the C'o~isolidated 
against tlieni for specific performance, the plaintiffs could not now main- 
tain this action for specific perforn~ance. Hon-ever, tlie plai~~tif i 's  offered 
in  evid~nce  certain letters tentling to establish subsequent trm~sactioiis 
bc t~iww the plaintiffs and the Consolidated, these letters being from and 
to Franci.; J. Heazel and D. H. Perry, vice-president and sccwtnry, re- 
spectively, of the Consolidated. The letters to said Heazel and Perry  
\!ere from Carlbcrg 6: Cook, Inc., vho,  as sales agents of the Consoli- 
dated, had co~lducted the negotiations for the sale to tlle plaintiffs of the 
property involretl. 

T o  the introduction in  evidence and consideration of these letters by 
the court, the Consolidated excepted. The Consolidated further excepted 
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to the findings of fact based upon said letters (Findings of Fact  Nos. 
15, 20, niid 23), and to the conclusion of law based upon such findings. 
(Conclusion No. 1.) 

Thc findings of fact based thereupon are supported by the letters, and 
the conclusions of lam based thereupon are supported by the findings of 
fact. Therefore, tlie Consolidated's appeal presents tlie question : Were 
the letters conlpctent evidence? We hold that the question should he 
ans~vered in the affirmative. 

,111 of the evidence tends to show that  Francis J. Heaz.1 was the vice- 
president of the Coi~solidated, with full authority to act for his corpora- 
tion in entering into the contract of purchase aud sale of the property 
involved, and tliat the same was true of D. IT. Perry,  s ~ c r e t a r y  of the 
Coiisolidated, and the court finds, ~vitliout ohjcctioii, tliat their authority 
is not questioned. (Findings of Fact  Kos. 17 and IS.) 

Tlicse letters, together with the findings of fact to wliich no excep- 
tions are talren, disclose that  Carlberg & Cook, Inc., Tveie tlle exclusive 
real property sales agents of the Consolidated, and that  they communi- 
c a t d  the rontents of their correspondence n i t h  the officc~s of the Con- 
solicl:~tcd to the plai~itiffs, with tlie knowledge and coil?ent of tlle Consoli- 
datctl, and that the plaintiffs and the officers of the Coilsolidated actctl 
thereupon, a i d  as a result thereof met in Asherille oil 310  day, 23 ilpril, 
1934. 

These letters and the findings of fact further tend to  how that after 
the plaintiffs had declined to accept the deed tendered to them by tlie 
Coilsolitlntcd on 5 October, 1933, and had refused to comply with the 
origirial contract of purchase and sale, and l m l  filed RIISTVIT in the action 
hg tlic Co~isolitlatetl against them for specific performance, a i d  while 
said action \vas pending, they, the plaintiffs, informed Carlberg 85 Cook 
that they would carry out the origirial contract, aud tLat Csrlherg S- 
Cook, under date of 27 March, 1934, cornmuuicated this information to 
the Consolidated, and that it, through its officers (vicc-president a d  
secretnry), replied that it was ready, willing, and able to carry out the 
contract at such tirne as the plaintiffs desired, and sug,gestcd that  all 
coi~ccrnetl nlect in Ashe~ i l l e  on 22 April, 1934, to close tlle transaction; 
aud that as a result of these letters the plaintiffs came t o  Asheville on 
Suiitlay, 22 April, 1934, prepared arid williiig to corisun~niate the pur- 
chase of tlie property involved, and tliat, after certain negotiations on 
Nouday, 23 April, made proper legal tender of the purchase price of 
$25,000.00, n i t h  interest, on 24 April, which was declined by tlie Con- 
solidated. Uritler this factual situation the competency of the letters as 
evidcnce is manifest. 

The Coiisolidated also assigns as error the finding of the court to the 
effcct that  Mr.  La\vrence Quigley, president of the Consolidated, gave to 
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Mr. Bror Carlberg, president of Carlberg & Cooli, Inc., on 23 ,Ipril, 
1934, in Asherille, a memorandum indicating the exact amount ($23,- 
441.66) necessary to complete the transaction, and suggestctl a further 
conference the following day, and that Carlberg communicated this 
information to the plaintiffs. (Finding of Fact  S o .  21.) This assign- 
ment states that  the court erred in making this finding ('for that  the same 
was predicatcd upon incompetent evidence." K O  evidence is set forth 
in  the record, except the rncmorarltlum itself. Thc'refore, i t  must he 
presumed that  there was sufficient evidence to wppor t  tlle findings, and, 
under thc facts found, the mernor:tndum itself is clearly competent. 

The exception of the Consolidated to the firqt corlclusion of law "be- 
cause said conclusion of lam was based upon incompetelit e~iclcnce, in 
that said conclusion of law waS predicated upon Findings of Fact  Sos .  
15, 20, 23, and 34, and the letters therein set forth," cannot be sustained, 
for the reason tliat the exceptions to said findings of fact upon which 
said conclusion of law is based, as well as to the colnpetcncy of the letters 
as hereinbefore stated, cannot be sustained. 

While the original contract macle time of its essence, and provided 
that the transaction ~liould be consummatccl hy .i October, 1933, and 
the failure a i d  refusal of the plaintiffs to comply therewith on or before 
that date, g a w  to tllr Consolitlated, nothing r l v  appcari~ig,  tlie right 
from then on to disregard tlie contract, still nhen tlle Conqolidated, 
through its duly nuthorizetl officers and agents, \I rote letters aLxrptiilg the 
offer of thc plaintiffs to closc the sale in AIpril,  19:3-1, and rnncl~ engage- 
ments to niwt in A s h c d l e  at that time and for that  purpose, it naive11 
its right to disregard the contl-act on account of the forsrirr failure and 
refusal of the plaintiffs to close n i th in  the time named, m ~ d  restored in 
the plaintiffs the riglit within a rclasonable time to consu~nmate the pur- 
chaw. The findings of fact are to the effect that plaintiffs made full 
and proper tendrr at the time arid place (24 April, 1934, in -1;liedle) 
fixed by the parties for the cormmmatiori of the contract. 

12porl the appeal of the defendant Consolidated Realty Corporation, 
the judgment of tlie Superior Court is affirmed. 

The plaintiffs appeal from so much of the decree as denics them the 
right to maintain an action for specific pwformance against the Azhe- 
ville Deposit Company, trustee, and the Real Estate Trust  Company of 
Baltimore, Maryland. They filed but one exception, a1111 that  is to  the 
second corlclusion of law, which is  to the effect that the plaintif-fs are not 
entitled to relief sought against the Deposit Company, trustee, and the 
Trust  Company. 

The  findings of fact, germane to the plaintiffs' appeal, are that  the 
Consolidated l~urch:~setl the land involved at a foreclosure sale on 30 April, 
1933, and registered the deed to it from the trustee on 29 September, 
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1033, arid t h a t  th i s  deed conveyed a \lalid tit le to the Consolidated (Fincl- 
iiig of F a c t  S o .  1 0 )  ; tha t  on 5 October, 1933, tender of a valid deed for  
the property was rltatle by tlie C'onsolitiated to tlie plaintiffs, i n  accord 
v i t h  contract of purcltase and  sale etrtered illto oil 5 -lugu:t, 1933, whicoh 
deed was refused niitl r o n t r ~ t  hrenclietl 11y the plaintifl", and, 011 the  
saine day, sui t  f o r  specific performance \\-as i~~s t i tu tec l  li;i the Cousoli- 
dated :rgaitist the plaintiffs; t h a t  OII 20 October, 1933, tho Co~tsolitl:ltecl 
executcd aud  d e l i ~ e r e d  to the Deposit Conipaily, :IS trustee, a clecd of 
t rust  oil the yropcrtg inrol~.ecl  to secure a note lieltl by 11le t rus t  colii- 
p :u~y  for  $57,000; a ~ i d  tha t  oli 26 Apri l ,  19;1-4, tllis ac t io t~  for  specific 
performance was instituted Ly the plaintitfs against the t h e  tlefentl- 
:~n ts ,  tlie Consoliclntcd, t h e  Deposit C o i ~ i l ) a ~ ~ y ,  trustee, : 11ci tile Trus t  
Company. 

There is 110 finding tliat eitlicr tlie Deposit Contp:111y, rustee, or the 
T r u s t  C o m p a i ~ y ,  on 20 October, 1933, the date  tllcy recci~ecl  tile tleecl of 
t rust  frolli the  Consolidated, 11:id uity li~ionleclgc of' the co t~ t r :~c t  l w t ~ v e e ~ i  
tlic plai~i t i f fs  ant1 the Consolitlateel f o r  the  l~nrcl lase a i d  s:lle of tlie prop- 
ertj- iilvolvctl. T l ~ c r e  is all arfirmatirc f i~ l t l i r~g  t1i:lt tile Tl.ust C'olnpai~y 
is  a11 iaclepe~itleiit corpor:rtioii wit11 ('uo 1111tlctrlyi11g co~t i~ec t ion  ill :lny 
part icular  with eitlwr of i ts  cwtlcfe~itinnta" (Filicli~lg of  art S o .  "1, 
a i d  i t  appears, fro111 the f;lcts founcl, that  the l)cpo.sit Con~pal iy,  trustee, 
was siliiply a stakeholtler. 

There is  110 filiding of fact  to  tlre effect tha t  the  acticii f o r  specific 
performance irtstitutecl by the  Colisolithtcd aga i~ is t  tile prt'seilt p l : ~ i ~ ~ t i H ' s  
oil 5 O c ~ o b e r ,  1923, w:rs cloclxtccl aiitl i~~t lesec i  a s  lis pcri t lcus .  Ilo\vever, 
if it be coltceded t h a t  the Deposit Coriipa~iy, trnstec, and  t1.e T r u s t  Corn- 
pa11y hat1 1<110\\-lt>tige of tllc l)elitle~it~y of tli:rt ;rctio~i,  sucli knowlctlge 
n-oultl not be iioticc of a n y  chi111 by tile p l a i ~ ~ t i f f s ,  s i i ~ c c  tlicy, as  clefer~tl- 
: L I I ~ S  ill 11l:lt actioti, Jvcre allcy$ng : r ~ ~ t l  euriteiitliilg tliat the t.oiltr:~ct tlit'li 
i n  suit ~v:w ol~t:ii~it>cI ijy i i i i ~ r c ~ ~ ) r c ~ s e ~ ~ t : ~ t i o ~ i ,  : I I I ( ~  W:IS tli(~rci'ore void, a ~ i t l  
that  110 vi~litl  clai111 caoultl arise tltercf'rom. 

Sc i t l i lx  tllc 1)cl)osit C'ol~rl)aiiy, trl~stcc., nor t 1 1 ~  T r u s t  ('e)illpalry \\.:is a 
l )ar ty to tltc c2u~rt~~:\c~t  slwtl u p l  iti this  ncation, :rnd n e i t l w ~ ,  is fixe(1 ~v i t l l  
2 1 1 ~  1<11o\\-ldge, actnal  or c o ~ ~ s t r u r t i v e ,  of said c w ~ t r a c t  a t  the  t i ~ n e  the  
decd of t rust  niitlt,r wliicli tlicy claim becanic effectire. 

Upon the facts  fouild, to n.hich 110 o b j e c t i o ~ ~ s  were lot lg~~tl ,  \Ye concur 
i11 hi:: l lotlor 's l~ol t l ing (Coiiclusiot~ of Law S o .  2 )  that  tlir l~lai~i t i f i ' s  
:ire not ~!ntitletl to a tlcwee of spec3ific l)crforli~arice ngait~. ' t  tlic, 1)eposit 
L'oriil)atiy, trustee,, a11c1 the Trus t  Colnpa t~y .  

Upon tlic appeal of the plai l~t i f fs  the judginci~t  of thc  S - . ~ ~ c l r i o r  Court  
is  afirnietl. 

I\firn~ccl 011 both :rppcals. 

DEYIS, J., took I I O  pa r t  i n  tlie coiisicieratioii or decisio~i or this  case. 
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AIZMOI'R FICRTI1,IZCR WORKS v. H. D. KEITEERS.  DEFEXDAST, ATD 

S. C'. SI.:KRERK AID P. IT. RIc;\IULLSN, ISTERVEKERS. 

(Fi led  20 April, 1936.) 

1. P a r t i e s  A a-Where plaintiff ass igns  a n y  recovery  h e  m a g  have ,  as-  
signees a r c  p rope r  b u t  n o t  necessary pa r t i e s  t o  the action.  

Kl icre  a plaintiff assigns any recovery he mag obtain against  defendant 
to third 1wrs(!i1s, 511(.11 third 11crsons. upon I)ecomil~g :~ssienees. a r e  propc'r 
but  not necessary ~ m r t i e s  to the action. and plaintiff' may prosecute s ame  
af ter  t he  :rssign~utwt ill behalf of h is  assignees in tlie nbsciicc of objection 
hy  the defendant. 

3. E \ceu t ion  J b-Judgnrcmt d e b t o r  he ld  t o  h a r e  ass igned r igh t s  before  
ins t i tu t ion  of s u p p l e n ~ e n t a l  piaocrrclingc, a n d  jutlgmcnt c r ed i to r  n a s  
n o t  cnt i t led  t o  a t t a c h  s a m e  a s  aga ins t  ass ignre .  

Af1c.r re turn  of esecntion against  tlcfendant unsatisfied, lllniiitiff insti- 
tntecl supplementnl 1.1roctwlings agnilist clefendant and obtained nil order 
tllnt tlcfclidallt anel liis debtor, against  mliom defendant had insti t t l trd 
suit ,  apljcar 1 ) ~ f o r c  the. (.lt>rk, ant1 tliat t1cfeiid:mt be cnjoined from trilns- 
ferring or assigning the  debt. Upon the l iear i~lg  of tlie sulrpleineiitnl pro- 
c,eedinqs i t  a~r lmrred tliat prior to tlie insti tution of the liroccedings, tie- 
f t~~i t ln i i t  liad verbally agreetl t o  assign 1):lrt of tlic recovery fo r  nloney 
borron-rtl. and tli:xt while t he  action was  l~eiiclin:: tlefendnnt lint1 executed 
:I n.rittcii ;is,vignmcnt in voiiformity to  the v c d M  :rgreemcl~t. : ~ n d  tha t  nlmn 
dcfrndnnt 's  rt3rox-cry of jndemriit nxtlii~st his tlcl~tor nftcr tlre i l lst i t l~tion 
of t l ~ e  s i ~ ~ ! ~ ~ l c ~ ~ n e ~ ~ t a l  l ) roc (wl i~~es .  tlic, j11(Igme11t \vns assigi~ed 011 t 1 1 ~  jlidg- 
~ u ~ i i t  dockc~t in : I ( Y X I ~ I ~ : I I I ~ ~  ~ v i t l ~  d t ~ f ~ ~ ~ d i n t ' s  : ~ x r e ~ i u c ~ ~ i t s  with his :~ss ignw.  
Heltl: At the tinrc of t he  relitlition of the j l i d e i ~ ~ c n t  the :issigliec was  the  
etlnit:nhle ow1lc.r of t he  st i ln~latetl  pa r t  thereof. a i ~ d  ilefeiirlant Ii:!tl iio lcgal 
or cqnitalrle iiitert'st in s t ~ c l ~  liart, :rilcl l~laii i t if i  is  not ei i t i t l(4 to :rtt:~cll 
st1c11 p t r t  ill tlic snl)lrle~iieilt;~l ~)rocec~tlines i ~ t i t n t e c l  by i t  against  tlrfend- 
nllt. ('. S.. 'ill. c t  sc'q. T l ~ e  1)al;cnt.c~ of the j l~drnic~ii t  hat1 l~c~en  pait1 to 
:~no the~r  to \~ l iorn  dcfend:ri~t liatl excv~~tecl  a lilic. assiei~meiit  lkrior to  the 

3. Judgmen t s  P a-Assignees of plaintiff a r e  en t i t l ed  t o  ass ignnlcnt  of 
j uc lgn~cn t  upon  i t s  rendi t ion .  

Where l~laintiff ,  while tlie action i s  pending, assigns anj- r e c o ~ c r x  lie may 
obtain ngainst tlefcndant to third Iwrsuns for  a valnable cullsideration, 
s11c11 third persons a t  the  t ime of tlie rendition of tlie judgmeilt a r e  tlie 
equitable owllers thereof and elititled to the r1sxi::iiment of tlle judymcnt 
upon tlie judgment docket, plaiutiff haying no  lcpnl or rc l~~i table  interest  
therein. 

DEVIN, J.. dissents. 

APPEAL by l~laintiff from Ctanmer,  J., at  A\ l i r i l -May T e r m .  1933, of 
CLRRITUCIC. -1ffirnied. 
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Tliis (~c t ion  was begun in the Superior Court of Pasquotank Coullty, 
11. q~rinnolis tlatcd 2S Septemhtr, 1925. 

0 1 1  17 Ma), 1929, judgrneat was rendered in tlie action that plaintiff 
rccoox cJr of the t l c f t d a l ~ t  1%. D. Scnbt , rn  tlie sum of $1 2,SGi.09, with 
intcrwt n11t1 cost.. Tliis judgment was duly doclreted in tlip ofice of the 
cslerk of the Snpcrior Court of Pasquotmk. Thereafter, to wi t :  On 
2.; N y ,  1929, a trans(~i11t of s i id  judgment was duly iloc~lrctetl in the 
oifirc of tile clcrli of tllc Superior Court of Currituck Cou~lty.  The 
tlclfcndallt 11. I). S e v  bern n a s  then and is now a resident of C u r ~ l t u c k  
County. 

0 1 1  2 July,  1921, an execution was issued on said judgn~ent by the 
clcrli of tlie Superlor Court of Pasquotailk Couuty directecl to the 
4icriil of Curritucl; Couuty. This esccution n a s  r11ere:lfter tluly re- 
tur~lcd ,  \\it11 v~ idor se~ i~cu t  as follows : ''Issued Ju ly  2, 1931. Heceil ed 
Ju lv  S, 1931. Scrretl oil the 13th day of July,  1931, by reading to 
tlefendarit 11. r). Sc\ \bern .  Said execution is returnctl to the c'ourt 
uilqatisfied. S o  property of the dcfentlarit to be fou11i1 n 11iy county. 
11. F. Forbrs, Slicriff Currituch Couiity." 

Tlirreafter, 011 G Janu:iry, 1032, supplemental procecclu~gs in exccu- 
tioii n e w  institutccl by 2111 aff ida~it  filcd in tlle action on I d d f  of the 
plaintif?. I t  aplwared from said atficla~it that  TIT. A. Brock, :I resident 
of P:rsquot:~~~Ii  County, n a s  then indebted to the dcfendal~t  H. D. Sew-  
bcrn iii n sulii in escc-s of $10.00, and that  the :mount of said indebted- 
ness 4ioultl be :~pplieil as a payment on the juclgme~it in this action in  
favor ot' the p l a~ l~ t i f f  aild against the defendant 11. D. Xewberii. On 
the facts :~lleged in said affitlarit, it  was ordered by tlit. clerk of the 
Superior Court of Pl~squotai~li  County (1 )  tliat tlie defendant H. D. 
S e n h e r u  be and appear bcfore tlie clerk of the Superior Court of Curri-  
tuck Coui~ty,  a t  111s ofice in tlle courtliouse ill sald countj7, on 20 Janu-  
ary, 1932. tlleii ant1 tlicsre to be examined by tlle plaintiff ~ v i t h  respect to 
the ~ ~ i t l t b t e t l ~ i e s ~  of TT'. -1. Broclr to 111111; ( 2 )  that the said TIr. A. Brocl; 
be and appcar before the clerk of the Superior Court of Pasquotailk 
County, a t  liis ofice in tlie courtliouse in said county, oil 21 January,  
1932, then ant1 tlicre to be examined hy the plaintiff n ~ t h  respect to his 
intlcl,tctlilcqs to the dt~fend:lnt 11. 1). S e n h c , r ~ ~ ;  a~l t l  ( 3 )  tliat, until the 
further orders of tlie court, the said H. D. S e n b e r n  be enjoined from 
trausfeiriilg or n 4 g n i n g  any intlchtediless of TIT. L1. Brotk to him, arid 
t l ~ a t  tllc wit1 TIT. A. 13roc.k be enjoilied from paying any : niount due by 
111111 to the defeiitlaiit 11. I). S e v  bcrn to the said defendant, or to anyone 
for lliill. The affida~it  ant1 order of the clerk of the Supsrior Court of 
P:isquota~~lr County were duly served on both the defendant 11. 11. Kcw- 
benl :111(1 the said TV. Ll. BroCk, on 8 January,  1932. 
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At a hearing of tlie said supplementary proceedings in  execution, by 
the clerk of the Superior Court of Pasquotaill< County, 011 22Juune, 
1932, on the facts disclosed by the examiriation of the defendant H. D. 
Ncn bern, and by tlie examination of the said TV. A. Brocli, tllc plailitiff 
moved that  a certain judgment in faror  of tlie said EI. D. Sewbern 
and against the said TIT. A. Brock for tlic sum of $3,795.24, ni t l i  iliterest 
and costs, docketed in the office of the clerk of the Supcrlor Court of 
Curr~tuclr  County, on 21 May, 1932, be condemr~ed as a paynmit on tlie 
judgment in this action in faror  of the plaintiff and agalnqt thc defelid- 
ant  11. I). Nenberri for  thc sum of $12,QC7.09, with intercqt and costs, 
and that  the said TT. A. Brock be ordered and dlrectcd by the court to 
pay the amount due on said judgment to the plaintiff in partial s'ltis- 
faction of the judgment in this action. Tliis nlotion n a s  denied by tlie 
clerk, and thc plaintiff appealed to the judge of thc Superior Court of 
Pasquotank County. 

011 20 March, 1933, pursuant to an order made in  said supplcmentd 
proceedings in execution by the judge of the Superior Court of I'asquo- 
tank County, S. C. Xewberr~ and P. TV. XcNul l an  in t c r~ened  in said 
pro~erdirigs and filed their complaint, in nhich they alleged that  by 
xirtue of certain assignments made to them by H. D. Sewbern they are 
the omnerq of the judgment doclwted in the office of tlie clerk of the 
Supwior Court of C'urrituch Countj, ill f a l o r  of the h a i d  I1 I). Se\\- 
bcrn wlid against the said W. A. Brock, for tlie sum of $3,793.24, n i t h  
interest and costs, and prayed the court to so adjudge. The  plaintiff 
filed an  ansvrr  to said complaint, in nliich it denied tliat tlie iiiterreiiers 
are the owners of said judgment as alleged in their complaint. 

Thereafter, by conselit of tlie partie\, the said ~upple inc~i ta l  proceed- 
ings in execution were heard a t  April-May Term, 1933, of the Superior 
Court of Currituck County, on a n  agreed statement of f,ictq. These 
facts are as follows : 

1. On 21 September, 1921, H. D. Sembern instituted an  action in the 
Superior Court of Currituck County against W. A. Brock, to recorer 
certain sums of money which he alleged in  his complaint were tlue him 
by the said TV. A. Broclz by reason of certain contracts alleged in his 
complaint. I11 his ans.rrer, the said TV. Ai. Brock denied the allegntiolis 
of t l ~ e  complaint, and set up  a counterclaini. Tlie action was referred 
by consent to  a referee for trial. On  December, 1931, the referee 
filed his report. On the facts found by him, tlie referee concluded tliat 
the plaintiff i n  said action, H. D. Senbe rn ,  n a s  entitled to recowr of 
the defendant TT'. A. Brock 011 the causes of action allcged in the com- 
plaint tlie sum of approxiniately $3,500, and that the defendant in said 
action, TiT. A. Rrock, T T ~ S  entitled to recorer of the plaintiff 11. D. Sex\- 
bern on his counterclairil the suiii of approximately $1,700. The referee 
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recommended that  judgment be rcndered by the court that  the plaintiff 
H. D. S e w b m ~  recover of the deferidant TV. A. Br0c.k the sum of 
$3,795.24, with interest from 23 Octohcr, 1019, and the costs of tlie 
action. 

After the report of tlic referee was filed, to ~ v i t :  On 16 April, 1932, 
the plaintiff 11. D. Sewbern filed exceptions to said report, and agreed 
that the dcfei~tlant MT. A. Brock might harc  further timc ~vit l l in which 
to file liis exceptions. On 12 Nay,  1932, by agreement het~veen the par- 
ties, the plaintiff withdrew his exceptions to the report of the referee, 
and the defendant abandoned his right to file exceptionr. Thereupon, 
by consent, judgment was rendered in said action by the ,Superior Court 
of Curritucli County in accordance with the recomme,ldation of the 
referee. This judgrncnt was docketed in the office of tlie clerk of the 
Superior Court of Curritucli County oil 21 May, 1932. 

2. TVllile the action entitled "11. D. Senberr i  v. W. A. Broclr" was 
pending before tlie referee for trial, to wi t :  On 25 I\fa,y, 1931, 11. D. 
Kewbern, the plaintiff in said action, esecutcd a paper nri t ing nllicli is 
in no r& aud figures as follows : 

"H. D. N e ~ b e r n  v. W. A. Brock. 

"For value rcce i~ed,  I hcrchy transfer, assign and set orer to P. TV. 
McXlullan one-fourth (25%) of all recoveries made a i d  had in the 
abore case. 

"For Talue received, I further transfer, assign and s2t over to said 
P. W. I\fcMullan the sum of three hundred dollars ($300.00) froin and 
out of the remaining three-fourths ( 7 5 % )  of the recowries made and 
had in the aboxc action. 

"Ant1 I hereby expressly authorize the said P. TV. XcRl ullau to retain 
from and out of any recoveries of collection. made or had as the result 
of final judgment or settlement of the a b o ~ e  action, th: amounts and 
sums hereinbefore so assigned to him. 

"Subject to the foregoing assigilnleilt to the said P. Mr. XcMullan, 
after the percentage and the amount heretofore aisiglicd to liim ha re  
beeii deducted, for ~ a l u e  received, I furthcr trnn,fer, assign and set 
over to S. C. Sewberli tlic rest and residue of all sums recovered in the 
foregoing action-being the balance of said rwovcry after the percentage 
and ainoulit assig~ied to said ,llcI\fullnn l i a ~  e been paid ill full. 

"Willless my hand and seal, this 25th day of Nay,  1921. 
H. D. N c n - ~ ~ n n . .  (Seal.)'' 
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The said paper writing was on the day of its execution delivered to 
P. W. DlcXullan, one of the assignees named therein, who a t  the time 
received and agreed to hold the same, for the benefit of himself and 
S. C. Sewhern, as therein set out. The paper writing was recorded in 
Currituck County on 5 November, 1934. 

3. On 20 June,  1932, H. D. Newbern executed a paper writing which 
is in words and figures as follows: 

"H. D. Kenbern c. W. A. Broek. 

"Pursuant to a written agreement made on 23 May, 1931, and to an  
oral agreement to the same effect entered into theretofore, and for ralue 
received, I have this day transferred, assigned and set over the principal 
and interest of the judgment in the above entitled case, rendered by the 
IIon. G. IT. Conper, judge presiding, on 1 2  May, 1938, as follorvs : 

"One-fourth (25%) thereof to P. W. McMullan; $300.00 of the rc- 
maining three-fourths (735%) thereof to P. W. DlcNullan; and the 
residue, after the percentage and amount heretofore assigned to the said 
P. TIr. McDIullan have beell deducted, to S. C. Nembern. 

'T i tnes s  my halid and seal, this 20th day of June,  1932. 
H. D. KEWBERS. (Seal.)" 

'bAlttest : W. D. Cox." 

The said paper writing was, on the day of its execution, attached to 
the page in the judgment docket in Currituck County, opposite the page 
whereon the judgment in the case of "H. D. Sewbern c. W. A. Brock" is 
docketed, same being the page upon which an  assignment of said judg- 
ment was and is required to be recorded or docketed, if required to be 
recorded or docketed a t  all. 

4. The paper writings set out in paragraphs 2 and 3, supra, were 
executed pursuant to certain oral agreements betneen IT. D. Sewbern 
of thc one part  and P. W. McXullan and S. C. Nembern of the other 
part, under the terms of which, a t  the time of the institution of the 
action of "H. D. Sewbern v. TV. -1. Brock," the said H. D. Sewbern 
agreed to assign a i d  pay over to the said P. W. XcMullan, as compensa- 
tion for legal services to be rendered by the latter in said action, 2 5 %  
of all sums recoIered, and further agreed to pay the said P. TIT. hlcillul- 
lan an additional sum of $300.00 in  settlement of amounts due for legal 
services theretofore performed in other matters; and under the terms of 
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nliich said agreements, further, the said H. D. Ne~vbern,  on Deceni- 
ber, 1927, i n  consideration of money loaned and for tlie purpose of 
obtaining and securing said loan or loans, agreed to assign and pay over 
to S. C. S e ~ b c r l i  all amounts recorered in wit1 action, after the per- 
centagc and other amounts to be paid to tlie said P. W. LIc;lful!nii had 
bemi deducted, a i d  furtlier agreed, subjcct to the same dcductinn, to 
a\qigu to the said S. C. S e w l ~ e r n  the jutlgmeut recovered by hiin in the 
said action of "11. I). -l'enberli 2'. TV. A. Broek," if and when such judg- 
i ~ i ~ ~ i t  s l io~l i l  be recorereti; and that a t  the t h e  of tlic esc:cution of mid 
tn  o p a l w  writiiigs, arid caeh of them, and at d l  times sulmquent to the 
saitl oral agreemelit between the said H. D. Ne~vbern and S. C. S c ~ v b e r i ~  
there n a s  due from tlie former to the latter, by reason an3  virtue of the 
loan or loans aforesaid, a sum in  eseess of the amount of the judgment 
ob ta i~~c t l  by the p la in t ie  in the said suit of "Ncnbcrn v. Drock," after 
deducting the amount assigned to the saitl 1'. W. McMullan,  nliicll lias 
heen paid in full. 

On the forcgoirig facts, it  was considered, ordered, anll adjudged by 
tlie court that, subject to tlie suins paid thereon to P. W.-McNullnn a i d  
duly creditcd on said judgmelit, the in t e r~ene r ,  S. C. Ne~rberi i ,  is the 
onlier of tlie judgmeiit for $3,705.24, n i t h  interest and costs, renclered in 
the action entitled "H, D. xen.bern v. IT. A. Brock," and duly docketed 
ill the offire of the rlcrk of tlie Supcrior Court of Currituck County, on 
2 1  May, 1032. I t  is further ordered that  tlie interrener, 5;.  C. Sewberii, 
rccoT er of the plaintiff his costs in this procecding. 

The plaiiitifl' esceptetl to the judginci~t arid appealed to the Supreme 
Court, n~s igning crror in the jutlgmeiit. 

John  11. lIn71 for pla in t i f .  
AllcLIIullan cC. Jlc-111illan for i n f e ~ c e n c r .  

C o ~ x o n ,  J. On 6 January,  1932, supplemental proceedings in cxecu- 
tion, as authorized by statute, C. S., 711, ef seq., w x e  ir i~~ti tuted by the 
p la i~~t i f l '  in this action for the purpose of procuriiig an order of tlie court 
that  tlie il~clebtediiess of W. A. Brock to the tiefendant H. D. Newbern, 
tlien existing, if any, be applied as a payment on the judgnir~nt nliich the 
plaintifl' had tlieretoforr recol ercd against the defendant, : r i d  ~ h i c h  had 
not been paid or satisfied. At that date ail artion which had been insti- 
tuted in the Superior Court of Currituck County by the dcfc~ridant H. I). 
Senher11 against W. ,I. Broek was peiiding in said court on the report 
of a referee to whom the action had been referred by corisent for trial. 
0 1 1  the factq found by him and set out ill his report, tlic referee recom- 
mended that  judgment be rendered by the court that  H. D. Sewbern, the 
plairitifl' therein, recover of the defendant W. A. Brock the sum of 
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$3,'795.24, with interest and costs. On 1 2  May, 1932, by consent of the 
parties to saitl action, exceptions theretofore filed by the plaintiff therein 
to the referee's report were ~t i thdrawn,  and judgment n a s  rendered in 
said action in accordance with the report of the referee. This judgment 
~ v a s  docketed in the office of the clerk of the Superior Court of Currituck 
County on 21 May, 1932. 

At the date of the institution of the action entitled "H. D. Newbern V .  

ITT. -1. Erock" in the Superior Court of Currituck County, tlie plaintiff 
therein agreed to assign to I?. Mr. 3IcMullan, liis couns~ l  in sa~cl action, 
as compei~sation for liib profesbional +mires! ont-fourth (3: 'c  ) of the 
recovery 111 said actlon, and the further burn of three huutlrcd dollars 
($300.00), to he tleductecl from the remaining three-fourtlis (7;'; ) of 
the rrcoT ery, in paynicnt of profesGona1 scrl iwe ther~~toforc  reridered to 
him hy the said P. TIr. N c X u l l a i ~  ill other mxttcm. Thereafter, nllllc 
the action TI as pending for t ~ i a l  before the rcdrrw, tho l~laiiltifl exrcuted 
and tlelivc~recl to the said P. W. ?IleXullan tlicl p p e r  n r i t i ~ i g  clatt~(l 
25 blav, 1931, and subsequently, aftcr jutlgnlwt hat1 bccn ~clicleretl i r i  

the avtion on the report of tlie referce, excnited and ( le l i~ered  to the said 
1'. T. 3lcXullan the papcr nr i t ing  dated 20 Junc,  1932. Since the 
lrlstitutio~i of the supplemental proceedings 111 execution 111 tliiv avtion. 
the sums clue to P. TV. NcIL\lulla~i u i~de r  the agreements, both oral and 
15 rltien, ha\ e been paid to him and have been duly credited as paplnerits 
on the jutlgnleut i n  favor of H. D. Nenberr~  a i d  akainst Mr. I\. 1jloc.k. 
Fo r  that reasoil, the iu t e r~ene r ,  1'. TI7. McXullan, has no iiiterest l i i  the 
matter3 i n r o l ~  ed in thib appe:il. 

Some time during the rr~o~lt l i  of Tleceniber, 1927, prior to tlrtl com- 
mencement of this action, nliile the action mstituted hy hiin In tlie 
Superior Court of C'urritucli County agaiust W. A. Brock n a s  pentllng 
before tlie referee for trial, 11. L). S e ~ \ b e r n ,  the plai~itift thc~rci~i ,  111 

conii t lerat io~~ of n loan or of loans of l l~o l~cy  made to lmn hy S C. S e n -  
hem, a i d  as security for tlie payment of iaid money, xgreetl to . I ~ s I ~ ~ ~  to 
the saitl S. C. Ne~vberri all sums recorered hy him in wid nctioii, after the 
p a ~ n i c n t  to P. JV. AIcMullan of the :nnounlts due him out of 4 1  su111s 
by 7 irtue of tlie agreenie~~t  theretofore entered into by and b c l t w ~ e ~ ~  the 
plaintiff arid tlie said P. W. McMullan. Tllereaftel., the said H. 1). 
Xenberri executed and delivered to 1'. TIT. MclIullan the paper nri t ings 
dated 25 May, 1931, and 20 June, 1933. Both wid paper n r i t i l~gs  vcre  
cleli~ ered to and r ece i~  ed by the 4 d .  P. W. blcMullan for tlie bellefit of 
llimself ant1 of the said S. C. S e l l  hem. 

C'onccding that  the paper wr i t i~ ig  dated 20 Julie, 1932, l l a~ i l l g  heen 
executetl and deli\ ered subsequent to the institution of the , iuppleme~~tary 
proceedings in executioil in this acztion, is not sufficient alone to susta~il  
the co~itelition of the interlener, S. C. Kewbern, that  he is the owner, 
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as assignee, of the judgment docketed in the office of t h l  clerk of the 
Superior Court of Currituck County on 21 Nay,  193'2, as against the 
plaintiff in this action, the question of law presented by this appeal is 
whether the oral agreement entered into by and between H. D. Newbern 
and S. C. Nembern in December, 1927, and the paper writing executed 
by the said H. D. Newbern and deli>-ered by him to P. W. McXullan 
for tlie benefit of the said S. C. Xewbern, on 2 5  May, 1931, were suffi- 
cient for that  purpose. 

The  validity of the judgment rendered by the Superior Court of 
Currituc~k County in the action entitled "H. D. S e n b ~ ~ i i  .c. TIT. A. 
Brock" c~mnot  be challenged by the plaintiff in this action on tlie ground 
that  if the interreners i n  this actioii, I?. W. XcXul l an  and S. C. S e w -  
bern, became the assignees of the causes of action on which the judgment 
was r e~de red ,  by virtue of the agreements, both oral and written, as 
found by the court, they Tvere necessary parties to the action, after they 
became such assignees. As assignees of the causes of action alleged ill 
the complaint, they were proper but not necessary parties to tlie action. 
The right of H. D. Newbern, who had instituted the actioi~ in his on11 
behalf, to prosecute the same, after the assignment, i n  behalf of his 
assignees, in tlie absence of objection by the defendant in the nction, n.as 
riot affected by the assignment. See C h a f h a m  v. R e a l t y  Co., 180 S. C., 
300, 105 S .  E., 329, and V a l e n t i n e  2;. IIollonzan, 63 IV. C.. 476.  

I n  the instant case, by r ir tue of the oral agreement eutered into by 
and between the defendant H. D. Nenbern and the intervener S. C. 
X e w b e r ~ ~ ,  during the month of December, 1927. arid of the paper ~vri t ing 
executed by the defendant H. D. Nenbern on 25 Nay ,  1931, tlie inter- 
vener S. C. Ne~rbc rn  became the equitable o m c r  a t  leas of all sums 
which the said H. D. Sewbern should thereafter recover of W. A. Brock 
in tlie artion then pending in the Superior Court of Curr tuck, subject 
to tlie rights of P. W. McMullan under his agreement with tlie defend- 
ant H. I). S c n b e r n  and under the paper nr i t iug  dated 25 X a - ,  1831. 
When the judgment was recovered in said action on 12 Nay,  1932, tlie 
said S. C. Sewbern  became tlie owner of said jutigment, subject to tlie 
rights of P. TTT. T.'.Mcl\lullan, and was entitled to a legal assignment of tlie 
same. I n  recognition of this right, the defendant H. D. Xewbern, who 
then had no interest, legal or equitable, in said judgment, executed the 
paper writing dated 20 June,  1932. 

I n  Godwin v. B a n k ,  146 X. C., 320, 59 S. E., 154, the fo lowing state- 
ment of the principle applicable to the facts in this case ii, quoted with 
approval from the opinion of S t o r y ,  J., i n  Xitc-hell  v. Tl'inslozc, 2 Story, 
630: "It  seems to me a clear result of all the authorities that wherever 
the parties, by their contract, intend to create a positive lien or charge, 
either upon real or personal property, ~vhether theii o.sned by the 
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a s s ignor  o r  con t r ac to r  o r  not ,  o r  i f  pe r sona l  p rope r ty ,  w h e t h e r  i t  is 
i n  esse o r  not,  it a t t a c h e s  i n  e q u i t y  a s  a l i en  o r  c h a r g e  u p o n  t h e  pn r t i cu -  
l a r  p r o p e r t y  a s  soon a s  t h e  ass ignor  o r  con t r ac to r  acqu i r e s  a t i t le  t he re to  
a g a i n s t  t h e  l a t t e r ,  a n d  a l l  pe r sons  a s se r t i ng  a c l a im  the re to  u n d e r  h i in ,  
e i t h e r  ~ ~ o l u n t a r y  o r  w i t h  no t i ce  o r  i n  bankruptcy ."  

T h e  j u d g m e n t  i n  t h i s  ac t ion  i s  suppor t ed  by t h i s  pr inc ip le ,  a n d  is, 
accordingly ,  

Affirmed. 

DEVIS, J., dissents.  

VERA SPARROW ROBERTS. ADMIYISTRATRIY OF D. I. ROBERTS DECEASED, 
ET 4 ~ . ,  v. CITY ICE A S D  COAT, COMPANY, EMPIOTER: XORTI-ITTEST- 
E R S  CASTJAT.TT A S D  SURETY COMPAXP, A Y D  UKION ISDEMNITY 
COJIPASY,  CARRIER^. 

(Filed 29 April, 1936.) 

1. Master and Servant F a-Emplo)er is liable for award upon default of 
insurance carrier because of inqolvcncy. 

An ana r t l  n a q  entered in favor of the del~enrlents of a deceased em- 
plojce for  pajrnent of compenwtion in necltly installments for tlie death 
of the  emploxec. Af ter  the  iniurancc c a r r i ~ r  had paid qeveral inctall- 
mentq, i t  clcfaulted in the pa) ment of the balance of the  inctallments 
I)et aucc of i n c o l ~  c.ncsy. IlcTd: Untlcr the  provi~ioni:  of the  Compensation 
Act the  employer is  primarily liable to  the  employee, nll ich obligation i s  
uninipaired by i ts  contract  n i t h  a n  insurer for  insurance protection, or by 
the insurer 's  wlrroqation to  the rizhts of the  employer upon pn.inq o r  
a s w m i n z  the pnymcnt of a n  anarcl ,  and the emplover is not reliered of 
i t i  lmbilitg to  t h ~  dclrcndents of the  deceaced employee for the balance of 
the  n eeldy payments because of tlie inwlvency of the  insurer. 

2. Same- 
The  Workmen's Conlpensation Act must b r  constrned v i t h  refcrrnce to  

i ts  pr imary purlJose to l~r t r r ide  compensation for  injured einployres and  
dependents of deceased emplop?s .  

3. Same-Where insurer recovers from third person and then defaults in 
paying awaid, emplojer is liable for balance of award. 

The dependents of a deceaqed employee clected to lrursue tlicir remedy 
under tlie Compensation Act, and recovered compensation payable i n  weekly 
installment% Thereafter,  tlie insurer,  upon a q q n m i n ~  liability under the 
award.  insti tuted w i t  in the  name of the  adminis t ra t r ix  of the deceased 
employee against  the  third person tort-feasor and recovered judgment. 
Insurer  retained a n  amount sufficient to compensate i t  f o r  t he  award  and  
paid the  excess to the  employee's widow under  order of t he  Indust r ia l  
Commission. Thereafter,  the insurer became insolvent and for  t ha t  rea- 
son was  unable to pay tlie balance of t he  award.  HeTd: The adminis- 
t r a t r i s  was  only a nominal par ty  to the sui t  against  the  third person tort-  
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feasor and had no control over the recovery and could not safeguard it  
for the purpose of paying the award, and the employer, 'rho selected the 
insnrance carrier for his own protection, is not relieved of his primary 
obligation to the dependents of the employee by reason of the insurer's 
recovery from the third person and default in payment I ~ c a u s e  of insol- 
vency, nor does the fact that the employer had no notice of the suit by 
the insurer against tlle third person alter this result, the insurer and tlie 
employer having a community of interest, and the failure of the insurer 
to notify the employer not being chargeable to the dependents of the 
deceased employee. 

4. Master and  Servant F 11-Award may no t  be reduced, but may be en- 
larged by subsequent sui t  by elnployer o r  insurer  agai~nst tort-feasor. 

d f tc r  assuming liability for a n  award to the dependents of a deceased 
cnil)loyc~, the insurer brought suit against the third person tort-feasor 
ant1 rccovcred judgment in excess of the amount necessary to comllensate 
it for the award, which escc%s was paid to the dependents of the em- 
ployee under orders of the Industrial Con~mission. Thereafter the in- 
surer became insolrent and defaulted in payment of tlic balance of the 
award. H c l d :  The enlployer, held liable for the balance of the award, is 
not entitled to a credit for the amount paid the depencents out of the 
judgment against the third person tort-feasor or for the amount paid 
 plaintiff"^ attorneys in that action, the amount paid tlie dq~cndents  out of 
the judgment being an ninount in addition to the award and the award 
not being subject to reduction by such amount. 

STACY, C. J., dissents. 

A P P E : ~ L  by defeiidant I c e  and  Coal Company f r o m  llnrnhlil,  J . ,  a t  
J a n u a r y  Term,  1036, of WAKE. Affirmed. 

T h i s  casc arose under  the act known as  the  N o r t h  Carol ina Worlrmen's 
Compensation Act. T h e  facts  as  they appear  f rom t h e  findings and  
opinion of tlie Sort11 Carolilia I n d u s t r i a l  Commission a l e  substaiiti:~lly 
these : 

I). I. Roberts, a n  employce of defendant I c e  Company,  n a s  acci- 
dentally killed wliile i n  the serr ice of tlie Ice Company,  a s  result of 
coming in coiltact with live tension wires of the  Carolilia Powcr  and 
Light  Compaily. Defendant  I c e  Company was insured against liability 
by tlie Nor t l~nes te r i i  Casualty and  Sure ty  Company, whew business was 
a f t e r ~ v a r d s  taken ore r  by  t h e  K c ~ v  Y o r k  Indemni ty  Company,  and  the 
liability of the la t ter  was af terwards assunled by Union Indcnini ty 
Company. T l ~ e  S e w  York  Indemni ty  Company \ \ as  represcwted by 
Thomas  Crcelimore, a t torney of Raleigh. On 28 N a y ,  3930, a n  award 
was made  by the  Nor111 Carol ina Indus t r ia l  Commiss im against the 
I c e  C o m p : ~ ~ l y  : ~ n d  i t -  insurance carr ier  fo r  the payment  oE compensation 
to the plaintiff n i d o \ \  and  four  in fan t  ch i l~ l rcn  a t  tlle ra te  of $15.72 
per  wec>k f o ~  ::T,O TI( 1 lrs. plus $200.00 burial  expenses. 1311 22 Kovem- 
her, 1030, tlic 1 el, York Indcnini ty Company, tlirougl- i ts  attorneys, 
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Thomas Creekmore and I Iur rny dlllcii, gaye notice to the Carolina 
I'over arid Light Company that the ana rd  had bcen made, ant1 that 
u ~ ~ d c r  the subrogation p ro~ i s ion  of the TTorlimell's Cornpensation Alct  it 
liacl elertcd to inqtitute suit i n  the nnmc of tlie plaintiff Tern  S p : ~ r r o ~ r  
Robcrtq, administratris of D. I. Roberts, against Carolina POI\ er and 
Light Company for tllc purpose of rerorering tl:~ri~agcs for the tlcath of 
D. I. Robrrts. Suit in the name of l)laiiitii-f ad l r i i~ l i~ t ra t r i s  n:aiilst 
carol ill:^ I'oner :riid Light Coi~ipaiiy n a s  aci~ortlingly in7titntocl, and 
rcsulted ill a conse~lt judgment a i d  recolery of $7,230. Juclgnieiit n a 1  
consenteil to by plaintiff's at tori~cy,  J .  C'. Ray, arid by Mcssrs. C'reeknlore 
ant1 Allen, at tor~leys for S e n  yorl< Inclmmity Company, nut1 n a s  ap- 
1,rovetl by the Sor t l i  C'arolinn Indu8tr1al Cornmission. T l ~ e  Carolina 
Pone r  ant1 Light Companj paid the judgment by cliecli payable to the 
vlcrh of the Superior Court of TJTnl\e County, and the rhecli Tias cil- 
tlor\t 11 b j  tlic clerk t o  the ortler of Thou. Creekmore, appearillg as couilsel 
for 1)lnintiff 111 that iuit.  Thc New Tork  Indemnity Conipany, or its 
surcesior, Union Indeliniity C'oml)ariy, under the order of the Industrial 
Co~riniissio~~, p:~iil to the plaiiltiff $966.74, the excess o ler  thp amount 
tlue urltler the anartl,  and paid $230.00 to her attorney, and retained the 
remali~dcr for the reimbursenlent of itself for amounts paid and to be 
paid under the an ard. 

The S e w  York I n d i ~ m ~ l i t y  Conil)any or rr~ion Indemnity C'oinpany 
(nllicli Iiatl assumed the liability of the former) continued to mahe pay- 
illent, to l)laintiif on behalf of herself and l ~ e r  iilf:ult cl i i ldr~ri  111 accord- 
ance nit11 the ana rd  until December, 1936, at nhich  time the Cii io~i 
Intltrnnity Coinpar~y ncnt  into recei\ership. that  time tlicjre was a 
halunce tlue urldcr thc a n d  of $3,:MS.36, or pajments for 603 necks. 
S o  atltlltional pa>rneiiti l m ~ e  si11c.e been made. S o  not;ce of t l ~ c  cuit 
nor of the bettlcnle~it n i th  the C'aro1;ria Forier slid Light Conipany was 
gi\ cn the Ice  C'oilipar~y. 

After the tliscor~tiiiun~rce of p a j n m i t i  the plaintiff, oil l~elialf of herself 
ant1 children, brought the matter to tlie attention of tlie Iridustrial Com- 
mission, ant1 all order n a s  rnnde by tlie Commission holding that the 
dofcii~lant Ice Company. thc~ rmployer, n a s  liable under the original 
an aid, and that  it n as er~titlecl to credit tliereon oiily for compe11;ation 
nllicE1 hat1 been actually paicl and for funeral espenqes paicl. 

I n  the firitlings ant1 opinion of tlie North ('arolina I n r l ~ ~ t r i a l  Com- 
misiioil the f u l l o ~ ~  ing 1)ortioiis of the Torkiuen's  Coml)erlrut;oii -let are 
quotrd : 

" h y  amount collccterl by the e m p l o p  under the proriqioiis of this 
srctioil in excess of the amount paid hy the employer, or for nhich he is 
liable, bhnll be held b- the employer for tlie benefit of the injured ern- 
ployee or otl1cr persoils elititled thereto, less such amounts as are paid 
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by the employer for reasonable expenses and attorneys' fee when ap- 
proved by the Commission." 

"Wlicn any employer is insured against liability for colnpensation 
with any insurance carrier, and such insurance carrier shall have paid 
any com~sensation for which the employer is liable, or shall have assumed 
the liability of the employer therefor, i t  shall be subrogaied to  all the 
rights aud duties of the employer, and may enforce any such rights in 
i ts  own name or i n  the name of the injured employee or his personal 
represcntatires: Procided,  hotoeuer, nothing hereill shall be construed 
as conferring upon the insurance carriers any other or further rights 
than those existing in the employer at the timtl of the injury to his em- 
ployee, anything in the policy of insurance to the contlary notnith-  
standing." 

Section 67 reads in pa r t :  "Every employer who accepts the provisions 
of this act relative to the payment of compensation shall insure and keep 
insured llis liability thereui~der, or shall furnish to the Incustr ial  Com- 
mission satisfactory proof of his financial ability to pay direct the com- 
pensation in the amount and manner and when due, as provided for in 
this act." 

Section 68-b reads in  part  : "Any employer required to seture the pay- 
ment of compensation under this act, who refuses or neglects to secure 
such compensation shall be punished by a fine of ten cents for each 
employee a t  the time of the insurance becoming due, but lo t  less than 
one dollar nor more than fifty dollars for each day of such refusal or 
neglect, and unti l  the same ceases; and he shall be liable during con- 
tinuance of such refusal or neglect to an  employee either for compensa- 
tion under this act or a t  law in the same manner as pro.:ided in  sec- 
tion 15." 

From the order of the North Carolina Industrial Commicrsion holding 
the employer liable under the original award, the defendant Ice Com- 
pany appealed to the Superior Court, and from judgment of the Supe- 
rior Court affirming the findings and order of the Industl ial  Commis- 
sion, defendant appealed to this Court. 

B o n n e r  D. Sawyer for p l a i n t i f .  
J .  C. Li t t l e  and  Norehead  d? Xurdoclc  for City I c e  anc! Fue l  Com- 

pany ,  appel lant .  

DEVIX, J. Two questions are presented here:  
(1) Was the employer, under the Workmen's Compensation Act, 

relieved of liability for the payment of the balance of an ava rd  for the 
benefit of the widow and children of the employee by wason of the 
insolvency of the insurance carrier ? 
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( 2 )  Under these circumstances, was the employer discharged of lia- 
bility by reason of the fact tliat the insurance carrier brought suit in 
tlie lianic of the administratrix of the employee against a third party 
and recovered an amount sufficient to pay the award in full, which 
amount the insurance carrier received arid was thereafter unable to pay 
by reason of insolvency 1 

Standing alone, tlie proposition that  the employer under the T o r k -  
men's Compensation Act should be relieved of liability for the compen- 
sation to his injured employee by reason of the iiisolvenc~ of his insur- 
ance carrier nould present no serious difficulty. The liability of the 
employer under tlie award is primary. He, by contract, may secure 
liability iiisurance for his protection, but his obligation to the injured 
eml~loyec is unimpaired. As n a s  said in 6'. CE 0. R. R. 1;. P a l m e r ,  140 
S .  E. (Ta . ) ,  531: "Into the construction of every act must be read the 
purpose of the Legislature, and the underlying purpose in this instance 
(Vorkmen's C'onipensation Act) nas  to give relief to workmen. This 
rclief in tllc nature of things had to be charged against the employer." 

Thc~ primary consideration is coiiipensation for injured employees. 
I n  tlie nords of B r o g d e n ,  J., ill H o d g e s  v.  ,lIorfgage C'o., 201 S.  C., 701, 
'(The title and theory of tlie act import the idea of compensation for 
n orkmen and their dependents." 

Tlie statute requires tlie employer to insure and keep insured his lia- 
bility or furnish proof of his own ability to pay the compensation. I t  
is further provided that insolvency of the employer shall not relieve the 
insurer, and manifestly the insolvency of the insurer should not relieve 
tlie insured, notliing else appearing. The obligation of the insurance 
company is to insure the employer against liability under the act, and 
~ ~ l i i l e  the statute gives to insurer tlie right of subrogation, tliat is  for 
the benefit of the insurer and not intended to impair the right of the 
injured 71-orkman to compensation from the insured employer. 

But  here tlie defendant Ice Company, the employer, contends that  
nhere tlie insurailce carrier, after paying a part of the award, brings a 
suit in the name of the injured employee against a third party and 
recox-ers and receives an amount in  excess of the award, and, after pay- 
ing such excess to the employee, appropriates tlie rcmainder to itself to 
reimburse itself for payments made and to be made, and then becon~es 
insolvent, a different question is presented. I t  is contended that since 
the plaiutiff, administratrix of deceased employee, u a s  party to the suit 
against the tort-feasor, the Carolina Power and Light Company, even 
tliougli she TI-as merely a n o n h a l  party, and received part  of the recov- 
ery, to wit, tlie excess over the amount of the a ~ ~ a r d ,  she was in position 
to l i a ~  e required that the fund be retained within the jurisdiction of the 
court or the Commission, and having failed to take steps to safeguard 
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the fund which should hare  been held in trust to secure the payment of 
the award to her, and thus prevent the resulting loss, the employer is  
thereby reliered and discharged of i ts  obligation to make the payments 
as to which the insurance carrier is i n  default and cannot now respond; 
that, having no notice of the suit, it  had no opportunity to protect itself. 

The facts, liowe-\-el, set out in tlie findings and opinion of the Indus- 
trial Commission, ~vhich  by agreement constitute the case8 before us, and 
tlie principles of law deducible therefrom, do not sustain these conten- 
tions. The  plaintiff Vera Sparrow Roberts, as administratrix of her 
deceased husband, the employee, was only a nominal party to the suit 
against tlie Carolina Power and Light Con~pany.  She  had no coiitrol 
orer it. ,It the outset the law gave her the election to pursue her remedy 
undcr the act, or against the Carolina Power and Light Company. Her  
eleetioi~ of the former precluded the latter. B u t  the statute gare  the 
employer the right to sue in  her name for reimbursement from the third 
party, and by subrogation the same right, no more, no less, was given to 
the insurance carrier when i t  paid the compensation or assumed liability 
theref or. 

"For the protection of the employer and for the proper distribution 
of the recorery, i t  ( the Act) prorided tha t  one action shoilld be brought, 
and that  by the employer. A11 this was for his benefit." C. & 0. R. R. 
v. Palmer, supra. 

I n  Brown 2;. R. R., 202 N. C., 256, opinion by Connor, ,J., we find this 
language: "The action is prosecuted, not in behalf of tlle injured em- 
ployee, but i11 behalf, primarily, of the employer or the insurance car- 
rier. Tlie amount recorered is applied first to reimbursement of tlie 
employer or the insurance carrier for  such sums as may have been paid 
by either of them to the employee. Only tho excess, if any, is payable 
to tlie injured employee." 

Indeed, the injured employee, to whom an award lias been made. is 
not tlie real party in interest. McCarley v. (70uncil, 205 N .  C., 3i0.  

I n  tlie instant case formal notice was giren the Power Company that 
the suit against i t  was being prosecuted by the S e w  York Indemnity 
Company, in the name of plaintiff administratrix, by i ts  attorneys, 
hfessrs. Creekmore and Allen. The  recovery was turned orer by the 
clerk of the Superior Court of Wake County, where the case was tried, 
to N r .  Creekmore, who was attorney for the lndemnity Company. The 
fund was disbursed by the lndemnity Company pursuant i o order of the 
Industrial Commission by paying the plaintiff' the excess cf the recovery 
over tlic a~va rd ,  less certain expenses, and permitting the insurer to 
retain tlie remainder for tlie reimbursement of itself for payments made 
and to be made. The plaintiff had no control over the disposition of the 
fuiitl. This mas 9 May, 1932, and ill December, 1932, the Union 
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Indemnity Company, which had assumed the liability of the New York 
Indemnity Company, went into receivership, leaving unpaid a balance 
due under the award to tlie plaintiff. 

I t  would seem, looking back on i t  now, that  if the fund had been 
secured, or retained within the jurisdiction of the court, or had the 
Indemnity Company been required presently to pay the entire balance 
of the anard ,  this unfortunate situation would probably not have arisen. 
A loss has bcen occasiollcd by the insolvency of the Indemnity Company. 

But to hold that  the plaintiff nidow and her infant children, tlie 
beneficiaries, should suffer for the failure to safeguard the fund ill the 
hands of the insurance carrier wliich had been selected by the employer, 
and to provide against the carrier's subsequent default, nould seem to 
require of her greater foresight and care than was exercised by the 
Commission and the careful attorneys appearing in the case, arid ~voultl 
tend to defeat the primary object of the Act, to a i t ,  to provide for the 
x~idow and children of an  eniployee who was killed while in discharge of 
his duty to his employer. 

Se i ther  the employee nor this plaintiff had any voice ill the selection 
of the ilisurance carrier chosen by the defelidant Ice Company. The 
plaintiff was not in law charged n i t h  responsibility for its solvency. 
She had no knowledge of nor right to interfere with or question the 
successive changes in the identity of the defendant's insurance carriers. 
She had a right to rely on the employer's care for his own protection in 
the selection of solvent insurers. 

I n  the matter of the original award the defense was handled by the 
employer's insurance carrier by its attorney, X r .  Creekmore, who also 
prosecuted the suit against the third party and for i t  received the recov- 
ery, nominally acting for the plaintiff, but in reality the attorney of tlie 
Xew York Indemnity eompany. The employer under the law had the 
right a t  the outset to institute suit in the name of the plaintiff against 
the Carolina Power and Light Company if it  had seen fit to do so, but 
was precluded from doing so after the Iridemnity Company had brought 
the suit and occupied the Ice Company's shoes in  that  respect. I t  is 
found that  the Ice Company had no notice of that  suit. There being a 
community of interest betmeen the insurer and insured, the failure of the 
one to inform the other of action taken with respect to a common inter- 
est should not be held to the discredit of the plaintiff, or prevent her 
from claiming the remainder of the award. The  suit was prosecuted in 
the county where the employer was doing business, by its chosen insur- 
ance carrier. The  plaintiff, the widow of the deceased employee, was a t  
all times a resident of another county. 

The  defendant's contention that  i t  should have credit for the "excess" 
received by the plaintiff cannot be sustained. There is nothing in the 
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statute  to  indicate a n  intent  t h a t  the "excess" should g s  as  a credit t o  
the  employer on his  obligation to compensate the  emp!oyee. I t  i s  a n  
additional amount  accruing f o r  the  benefit of the  employee. A n d  t h e  
same rule  applies t o  t h e  fee  of plaintiff's attorney. The amount  origi- 
nally awarded m a y  not  be reduced, but  m a y  be enlarged by  subsequent 
suit by  t h e  employer o r  insurance carr ier  against a tort-feasor. N o r  i s  
the r igh t  of the  plaintiff affected by t h e  insolvency o '  t h e  insurance 
carr ier .  

T h e  I n d u s t r i a l  Commission careful ly considered this  e lse  a n d  reached 
a unariimous decision i n  favor  of the  plaintiff on the facts  found.  On 
appeal  the able a n d  careful  judge of the  Superior  Cour t  approved and  
affirmed t h a t  decision, a n d  i n  th i s  we find n o  error .  

3 s  the  case is presented t o  this  Court ,  we conclude t h a t  defendaut 
Ci ty  I c e  and  Coal Company is  liable under  the original award of the  
N o r t h  Carol ina Indus t r ia l  Commission f o r  t h e  unpa id  b a l m c e  on the  
compensation to the  plantiff V e r a  S p a r r o w  Roberts, administratr ix  of 
D. I. Roberts, and  her  children. 

Affirmed. 

STACY, C. J., dissents. 

0. A. EDWARDS AND C. H. HALL, ADMIKI~TRATORS OF JOHX R. PACE 
ESTATE, A K D  PATTIE PACE EDWARDS AND IRENE PACE HALL. v. 
J. 13. PERRY. 

(Filed 29 April, 1936.) 

Trial C -Allowing counsel t o  read from opinion of Supreme Court held 
error  under  the facts as tending t o  impeach party's own witness. 

Plaintiffs introduced defendant as  their onn  witness, and also intro- 
duced in evidence a receipt for money signed by defendant and the receipt 
book showing that the stub of the receipt had been torn out. Defendant 
as a witness did not deny that the amount had been r?ceived by him. 
Plaintiffs' counsel, in his argument to the jury, was allowed, over defend- 
ant's objection, to read the facts and lam from a n  opinion of the Supreme 
Court to the effect that where a party failed to present evidence in his 
possession the law presumed that such evidence withheld was detri- 
mental to such party, plaintiffs' counsel maintaining that the fact that the 
receipt stub had been torn out prior to the production of I he receipt book 
upon plaintiffs' order for the production of records and do-uments, should 
be considered against defendant. Held: Under the facts and circum- 
stances of this case allowing plaintiffs' counsel to read from the opinion 
of the Supreme Court tended to impeach and discredit Lie testimony of 
defendant in his testimony as  plaintiffs' o\Tn witness, which constituted 
prejudicial and reversible error upon defendant's esceptim. 

DEVIW, J., took no part in the consideration or decision of this case. 
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APPEAL by defendant from Frizzelle, J., and a jury, at Second October 
Term, 1934, of TAKE. S e w  trial. 

The plaintiffs 0. A. Ed~vards  and C. H. Ha l l  are the duly appointed 
and q ~ i a l i f i d  atlnlinistrators of the estate of John R. Pace, who died 
about 1 July,  1030. (Pat t ie  Pace Edwards and Irene Pace Hal l  are 
the n i ~ e s ,  r e s p e c t i ~ e l ~ ,  of Edwards and Hall .)  This action was 
brought by  lai in tiffs on 20 October, 1931, against the defendant for an  
accounting :1nd settlement. John  R. Pace was a farmer and defendant 
J. E. Pe r ry  a merchant, doing business a t  Youagsrille, N. C. I n  plain- 
tiffs' original complaint the gravainan n-as to recorer $2,430.40, with 
interest from 27 September, 1930, on insurance collected by defendant 
from the Mutual Life Insurarlce Company of S e w  York. The plaintiffs 
contended that the Mutual Life Insurance Company of New York had 
no right to pay this amount to defendant. 

The plaintiffs' prayer is as follows: "(1) That  they recorer of the 
defendants, and each and either of them, the sum of $2,450.40. with 
interest from 27 September, 1930, until pnid, subject to a credit for such 
amount, if any, as tllc court sliall find due assignee. (2)  For  an ac- 
counting betmen plaintiffs and defenclants, and a detailed statement of 
thc account of John R. P ~ C C  claimed by defendant J. B. Perry. Llnd 
for all such other ant1 further relief as to the court may seem proper." 
111 this action the iilsuraiice company n-a.; not made a party defentlant. 

I n  defendant's ansner he admittetl that he received this insurance 
rnolicy, but alleged that the policiei nere  assigned to him for debts then 
existing and atlrancemellts to he madc. That  the premiums to the 
amount of $844.70 were paid on the policies by defendant and the sum 
has bee11 properly applied on the intlcbtedness due by J. R. Pace to 
d~fcndan t .  

I n  a further answer the defendant sets up the transaction in reference 
to the inwrance policies and a counterclaim sho~ving the dealings be- 
tn-een J .  R. Pace and defendant: "This defendant alleges that plaiiitiffs' 
intestate is now indebted to this defmdant in the sum of $933.61, balance 
due on account of premiums paid $475.79, v i t h  interest on iiisurance 
policies and for goods, Tares, alid merchandise sold and delirered, and 
for $3,446.30 due on the notes secured by the deed of trust hereinbefore 
described. Wherefore, this defendant prays judgment : (1 )  For  $933.61 
due by account. (2 )  Fo r  $3,446.30 due by notes secured by dced of 
trust on lands i n  Franklin County. (3 )  That  said sum of $3,446.30 is 
a lien on the land described in the deed of trust from J. R. Pace and 
wife to J. A. MTilliams, registered in the office of the register of deeds for 
Franklin County, in Book 193, page 3-11," 

The plaintiffs made reply and denied that defendant paid the amount 
claimed on insurarice premiunis, or ally other suni, except such sums as 
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were repaid to defendant by J. R. Pace. Plaintiffs denied defendant's 
counterclaim, and alleged that  plaintiffs paid defendant 2111 that  was due 
him, and prays:  " ( I )  That  the defendant J. B. Pe r ry  *ecover nothing 
on his counterclaim. (2)  That  the defendant be required to render to 
plaintiffs a proper accounting for the money collected by liim involved 
in this case. (3)  That  a proper :tccounting be had, and for judgment 
against the defendant J. B. Pe r ry  for such sum as the vourt shall find 
due plaintiffs by reason of orerpayment on account aric notcs claimed 
by said clefendant in addition to the $2,450.40 insurance money. (4 )  
That  the defendant bc required to d e l i ~ e r  up to plaintiffs all notes and 
liiortgages held by him affecting plaintiffs' property." 

Cral~nier, J . ,  oil 19  ,lpril, 1933, signed a consent orrltr referring the 
matter to R. N. Simnis, J r . ,  "to take and st:lte the accoL nt between the 
parties, ant1 the said referee sliall report his finclings of facts and conclu- 
sions of law to the term of court beginning 22 Nay ,  1933." 

Thereafter, on 5 December, 1933, R. N. Simms, J r . ,  filrd his report 
as referee. I t  c~ontains 10 pages and seems to go carefully into every 
phaqe of the controrersy. It g i ~ e s  ill detail the account betneen J .  B. 
Perry  and J. R .  P a w ,  and in the report is ille following: "That. as is  
shown by the foregoing statenlent of the account, there is a balance in 
favor of the dcfelidant Perry  i11 the sum of $1,543.08. Upou the fore- 
going findings of fact and conclusions of law, the referee is  of the 
opinion that judgn~ent should he critered in  this cause in f a lo r  of the 
defendant J. B. I'crry and against the cstate of John R .  Pace for the 
sum of $1,343.08, with interest thereon froni 20 xoveml~er, 1933, until 
paid;  and it should he provided that  appropriate entries zhould be made 
upon tlic securities dealt n i t h  in  this cause and affected hy the said 
jutlgmcnt. The referee files with the clerk of this court ,111 the exhibits 
nhich were offered in evidence by the parties." 

Both plaintiffs and defendant made certain exceptions to tlie rcfrrerx's 
report. 011 2 January,  1931, at the Special Term of the Superior Court 
of T a k e  County, the case came on for hearing on tlie exceptions. The  
court s ~ t  forth certain issues for the jury to determine a t  a subsequent 
term. The matter was hrarcl before Frizzelle, J., a t  November Term, 
1934, of Wake Superior Court, and on the findings of t ~ e  jury oil tlic 
issues, tlie judgment ill part  is as fo l lom:  "It is, therefore, ordered, 
adjudgtd, and decreed that thc plaintiffs have and recorer of the de- 
fendant the sum of $5,137.02, n i t h  6 per (.eat interest there011 from 
30 Solemher ,  1933, until paid, together n i t h  the cost of this action; 
and it is further ordered that the defendant cancel thcs $850.00 note 
and the two $950.00 notcs with the mortgages and deeds of trust securing 
the same, and d e l i ~ e r  them to'tlie plaintiffs, plaintiffs to pay balance due 
referees and stenographer under prerious orders." 
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T h e  plaintiffs introducetl tlefendant a s  a uitness, and  the findings of 
the ju ry  n e r e  bayed on defendant 's testimony, books produced by him, 
rtc. I I e  teitifietl to the transaction< bc tnen l  Pace  and  himself dur ing  
tlir lolig course of dealings. T h e  record cliscloses : ' (The plaintiffs s e n  ed 
uotivc  up^ the tlefcridant to produce al l  clay books. jounlals,  Icdgerq, 
c:rsli l~ooks,  fcrtilizcr l)ooli~, rcceipt books, cotton n ~ i g l l e r s '  cwtific:~tcs, 
and al l  other records ill his lio\qcq~ion containing accounts of J. R. Puce. 
. . . Tlie t lefenda~lt  protluc*erl d a y  books, j o u n ~ a l q ,  and  lctlqers con- 
ta ining accoullt of J. R. P a w  tlxougli Ju ly ,  1924;  alio t n o  receipt books 
arid fertilizer hooli~." 

A s  plailltiffs' x i tnrss ,  tlir t lefel~(lant,  i n  g i l i n g  i n  tlc&l the xarious 
dealings oTer tlic year,, t c ~ t i f i e d :  "This  is a receipt fo r  $400.00 that  I 
gave J. R. P a c e  on 1 0  J u n e ,  1919. I don't Itnow n h p r e  I credited the 
4400.GO. Tlie tluplicate rcrpil)t is not ill the rrceipt book. I conld liot 
tell v l l y  the page n.as torn out.  I g a l e  X r .  P:rce other receipts on tha t  
day. T h c  $l,jOR.00 a i d  the $400.00 Twre not g i ren  i n  paylileut of the 
$1,900 note. O n  1 0  June ,  1919, X r .  Pacv  o ~ r c d  me $172.24 on hi.; riicTr- 
c.llantlise account." 

Tllc tlefentlnlit submitted se\ c d  pra?ers  fo r  instruction, among thcm 
is the  folloving : "That  the plaintiffs made  the  tlcfendant thcir nit11:w 
a d  canliot in-~pench h im or  deny n l la t  he  snitl. T h e  only thing tllej- can 
(lo is  t o  show 1 ) -  other eritlencc tha t  thc  facts  n e r e  ot l l r rvl \c  tlian as 
statccl by tlicir nitness. There is n o  other eviclence." 

T h c  rccord c l i sc lov~  : ( 'The plaintiffs exhibited to the  j u r y  a receipt 
book produced by the tlefrntlai~t,  f r o m  ~vli ich the page containing the 
$100.00 duplicate receipt datcd 10 June ,  1919, h a d  been torn out. T h e  
defendant objected on t u o  grou i i~ l s :  ( a )  T h a t  the  plaintiffs could not 
impmcli  thcir  o \ \ n  u i tness ;  ( b )  t h a t  the plaintiffs had  the  original 
receipt and notliillg the d t f e ~ ~ d a u t  could (lo to the s tub could i n j u r e  him.  
O b j ~ c t i o l i  01 errulctl;  defendant excepted and assigned error .  T h e  plain- 
tiffs' attorney, i n  his argument  to  t h e  jury, stated t h a t  defendant had 
failed to  produce certain books mid records fo r  nl l ich demand had been 
made  and  read to the  ju ry  f rom the case of 17a7-bowugl~ 1.. IIlcghcs,  139 
S. C., 199, relative to the  effect or fai lure  to produce documents i n  one's 
control. Defendant  objected and  assigned error," and  appealed to the 
Supreme Court .  

E. D. Flowers  a n d  J .  G. J i i l l s  for p1a in t i . f~ .  
Gullcy CC Gullcy for defendant .  

CLARI~SOX, J. P r a y e r  f o r  instructions and exception and  assignment 
of e r ror  were made  by defendant to  the fact  t h a t  defendant was plain- 
tiffs' witness, arid the evidence was riot sufficirnt t o  go to thc jury on cer- 
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ta in  issues submitted. T e  will not go into th i s  phase of t h e  case, as  
the  case goes back f o r  a lien7 trial.  

Defendant  excepted arid assigiied error  a \  fo l lons :  " T h e  plaintiffs' 
attorney, i n  liis :lrgurnent to  the jury, stated t h a t  defendant had  failed 
to  p r o d ~ ~ c e  ccrtaiil book? mid rccords fo r  nliicli d e n ~ a n t l  liad l w i i  illatlc, 
and read t o  t l ~ e  j u r y  f r o m  the cace of I 'arborouqh v. I t u q h c s ,  13!) S. C., 
189, relatiye to the efl'ect of fa i lu re  to protluce docunien s i n  one's cow 
trol." V e  tliinlr this exccytion and  assigiinmit of e r ror  slloultl bc 
sustaiiied. 

111 Corm C. R. R.. 201 X. C., 157 (160-I) ,  E r o y l e n ,  J., says :  ('Tlie 
thirtl c h s s  of iilllihitioiis tlcilics to counsel t l i ~  r ight  to re:ld the decisio~rs 
of tllc Su1wcin(> Court  of S o l ~ h  Caro l i~rn  nl icre  qncli rc.ntli~iq noultl  

court t o  say ill c ~ f ' t c ~ t  tha t  a j u r y  of Jackson County  hat1 conrictcd 
lI:llo~lce, 311d the s n p p o r t i ~ l g  eyidcnce n.ns much strongcr "tlian i n  
X C I ~ O I I ( L ' . ~  t i w ~ , "  ctr. A iler! t r i d  Tau an-arded hecnusc the  t r ia l  judge 
permitred s u c l ~  a r g u ~ i ~ e i i t  to be nlacle. 111 tlie Forbes  t u x ,  <lcpra, cou~lsel  
:~ t ten ip t (d  to rcacl :i portloll of the o p i ~ i ~ o i l  i n  Bell u. I l a r r ~ s o n ,  179 
x. ('., 190, slid up011 objection hy couilsel fo r  defcritlant tlitl court de- 
clincd to l~cr rn i t  sucll rcatliiig, :nit1 this  r u l i ~ ~ g  n ns ul)lic Id. Tlie court  
obserrcd ( ' that two caws ,grewr out of said adininistratioii, :md there was 
graTe tlanger of prejudicing tlie defendalits up011 the f 1ct5 as coullscl 
~r :LS :111ou ~ ( 1  to  rend tlie part of t h e  opiilion i n  the  case proposed to be 
read by liiin." ' " 

T h c  plai~i t i f fs  cite the case of llolcsard I ! .  T c l c g r c ~ p h  ( 'o., I f 0  S. C., 
49.; ( 4 ! ) T )  : ( 'The court erred i n  re fus i i~g  to permit  the  courlsel to argue 
that  the  r u l i i ~ g  i n  Cabh ion  7%. Il'el. C'o., 123 N. C., 267 ,  applied to this  
caw. R e ~ i s d ,  216, provides tliat in  j u r y  t r ia ls  counsel m a y  argue the 
law as ne l l  a s  tllr  facts  to  the  jury. Tliis is ciitirely distinct f r o m  the 
i l~stal icw ill nl1irl1 t h e  court has  refused to permit  cour~scl to rc:itl the 
facts  ill olle c:wl 21, c~it le i lce i n  anotlier." T h i s  case is  tlistiliguisllable 
froni the Coiin  ( ( ~ s P ,  si l l~i-a,  and t h e  prese~i t  casc. 

T h e  plaintiffs 1i:ltl the receipt fo r  $400.00. T h e  tlefciltlarlt \\-as plaiii- 
tiff.' n i t i lcw a ~ i t l  made no t le~l ial  t l ~ t  the nnlount lint1 I w n  receixctl by 
him.  Tlic rc>ncling of tlie facts  ill tllc I7c~r1iorough rase, s u p i x ,  ant1 the  
law app1ical)lc to  same, noultl  untloubtetlly l~rejut l ice  the ju ry  ant1 throw . . 
suspicion :11id discr(di t  011 d ~ f ~ > i l d a l i t ' s  t~st imcxiy,  ~ ~ l i o  was plaintiffs' 
own witness. F o r  example, a t  121). 205-9, the  l aw applicable to  tlie facts  
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in that case is thus stated: "It is the failure to introduce testimony, oral 
or ~vri t ten,  which should be valuable to a party, that  raises the inference 
against him that, if introduced, it ~vould be detrimental to his case. The 
relevancy and  eight of such a fact as evidence is established by one 
phase of the maxim o n a ~ ~ i a  prc~sun~uniur  contra s p o l i a f o r e m ,  n l ~ i c h  is 
said to rest upon logic, and the presumption it raises to be reinforced by 
our eleryday experiencc that  men do not as a rule ~ ~ i t h l i o l d  from a 
tribunal facts beneficial to tllemselws. I t  is therefore laid tlonn in the 
books ar a d l  settled principle that nhere a party fails to introduce 
in eritlence documents that  are relevant to the matter in question and 
withill his control, and offers ill lieu of their production ~eco~i t lnry  or 
other evidence of ir~ferior \ d u e ,  there is a presumption, or at least an 
infcreilce, that the evidelice nithhcld, if forthcoming, would injure his 
case." 

I t  will be seen that plaintiffs were attempting to impeach their on11 
vitncss by reading the facts in the 17arbol-ough case, supra, and the law 
applicable to the facts as above set forth, so as to cast suspicion nud 
nrongtloing on defendant. The plaintiffs hati the original receipt for 
the $400.00, and the fact that the stub sliowing this $400.00 receipt ~ v a s  
torn out could in  no wise injure plaintifis. Reading the facts and the 
law in that  case, under the facts and circunlstanccs of this case, TW thiiili 
n a s  prejudicial to defendant as the rerdict of the jury indicated. The 
referee, from an elaborate finding of facts and conclusions of law, found 
that  1)laintifls owed defendant $1,513.OS. On the evidence of drfendnut, 
a nitlicss for plaintiffs, the jury found that  defendant oned 1,I:lintiffs 
$5,157.02. T o  say the least, i t  is an  unusual verdict, and there was 
prejudicial error, as we have set forth. 

Fo r  the reasons g i ~ e n ,  there must be a 
Kew trial. 

DEVIS, J., took no part  in the consideration or decision of this case. 

RICHMOND MORTGAGE AXD LOAS CORPORATIOX v. WACHOTTIA 
BAXK AND. T R U S T  COJIPAKT A N D  ALEXANDRA G. J O H S S O S ,  EXEC- 
U T O R S  O F  R O B E R T  P. JOHNSON, DECEASED. 

(Filed 29 April, 1936.) 

1. Mortgages H k-Where holder of notes bids in property at foreclosure 
under power of sale, deficiency judgment may be resisted upon show- 
ing that property was worth amount of debt at the time. 

%'here a mortgage or deed of trust is foreclosed under the power of sale 
contained in the instrument, and the holder of the notes secured thereby 
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bids in tlie property, directly or indirectly, for an amount less than the 
delk and sues to recorer a deficiency judgment. Held:  Under the pro- 
visions of scc. 3 of ch. 273, Public Laws of 1933, recovery is properly 
denied upon the finding of the jury that the property was worth the 
amcunt of the debt a t  the time and place of the sale. The statute applies 
only to foreclosures under powers of sale and not to actions to foreclose. 
and only to instances where the creditor bids in the property, directly or 
indirectly. and not to instances where the property is bid in by independ- 
ent third persons. 

2. Constitutional Law E a-Statute regulating recovery of deficiency judg- 
ment held not  t o  impair obligations of contract. 

Sec. 3 of ch. 273, Public Laws of 1933, providing that upon the purchase 
of the property a t  the foreclosure sale under the power contained in the 
instrument by the mortgager, cestui  que t rus t ,  or holder of the notes 
secured by tlle instrument, the mortgagor or trustor ma'7 resist recovery 
of :I tleticicncy judgmcnt by shon ing that a t  the time of t le sale the prop- 
erty n a s  north tlie amount of the debt, is constitutional and valid and 
docs not impair the obligations of contract, since the statute recognizes 
the obligation of the debtor to pay his debt and the right of the creditor 
to enforce pnymcnt by proceedings in accordance nit11 the terms of the 
agreement, but provides merely for judicial su~er r i s ion  of sales under 
yoncr to the end that the price bid a t  tlie sale shall not be conclusive as  
to tlie r i ~ l n e  of the ~rropcrty, and that  the creditor mnj not recover ; ~ n y  
clcficicncy after :~pplying the purchase grire to the notes nithout first 
accountins for the fair \ d u e  of the property in accortlance n i th  nell 
settled principles of equity. Constitution of tlie United Slates, Art. I, sec. 
10, 5th Amendment, 14th Amendment, see. 1 ;  Constitution of North Caro- 
lina. Art. I, sees. 7, 17, 35. 

DEVIN, J., tool; no part in the consideration or decision of this case. 

APPEAL by plaintiff f r o m  Oglcsby,  J., a t  August  Term,  1935, of 
Bun-coa ln~ .  -Iffirnlcd. 

T h i s  is a n  action t o  recover judgment f o r  the amount  due on certain 
notes nhicl l  n e r e  executed by tlle defendants, a n d  a r e  now owned by the 
plaintiff. 

T h e  action was begun i n  the  general county court  of Buncombe 
County on 1 8  J u n e ,  1934. T h e  facts  admit ted i n  the pleadings a r e  
as  f o l l o w  : 

On 1 5  - iugust ,  1928, the  defendants  exemted a n d  dl:lirered to  the  
State-Planters  Bank of Richmond, Virginia ,  their  pronlissory notes 
aggregating i n  amount  $8,000.00. T h e  consideration f o r  said notes was 
the  s u m  of $8,000.00, which was loaned to the defendauts by  the  State-  
P lan te rs  B a n k  on or about 15  August,  1928. T h e  said notes, wi th  
interest, a t  the  ra te  of six per  cent per  annurn f r o m  da te ,  payable semi- 
annually, were due and  payable f r o m  t ime to t ime un t i l  1 5  August,  
1933, when the  last of said notes was due. A t  t h e  date  of the  com- 
mencement of this  action t h e  plaintiff was the holder and  owner of said 
notes. 
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Contemporaneously with the execution of said notes, and for the pur- 
pose of securing their payment, as they should severally become due, the 
defendants executed a deed of trust by which they conveyed to the trus- 
tees named tlierein a certain lot of land, together ~ v i t h  the building 
located thereon, situate in the city of dsheville, Buncombe County, 
North Carolina. This deed of trust contained a power of sale by \T-hich, 
up011 the default of the defendants i n  the payment of said notes as the 
same became due, and upon the request of the holder of said notes, the 
trustees nere  authorized and empowerrd to sell the lot of land described 
therein, and to apply the proceeds of the sale as a payment on said notes. 
The  deed of trust was duly recorded in the office of the rrgister of deeds 
of Buncombe County. 

After they had paid the sum of $1,200.00 on the principal, and had 
also paid the interest which had accrued on said notes prior to 15  .Iugust, 
1932, tllc defendants defaulted in  the payment of principal and interest 
due at said date. Because of such default, and a t  the request of the 
plaintiff as the holder of said notes, the trustees named i11 the deed of 
trust. after fully complying ~ ~ i t h  all its pro~isions,  offered the lot of 
land described in  the deed of trust for sale on 19 June, 1033. ,It said 
sale, the hfadison Inrestment Company was the last and highest bidder 
for said lot of land in the sum of $3,000.00. This bid n a s  not raised 
within ten days after the sale, and thereafter the trustees conwycd said 
lot of land to the Madison Investmelit Company, and applied the pro- 
ceeds of the sale, to wi t :  The  sum of $2,841.11, as a payment on the 
amount then due on said notes, to n i t :  The sum of $7,375.90, lc,a~iiig 
the amount due on said notes a t  the date of the commencement of this 
action $4,534.79, with interest from 19 June,  1933. 

011 the facts admitted in  the pleadings, the plaintiff demanded judg- 
ment that  it recover of the defendants the sum of $4,534.79. nit21 interest 
from 19 June, 1933, and the costs of the action. 

I n  their answer, in defense of recovery in this action, the 
dcfend:lnts alleged that as the result of the sale of the lot of land de- 
scribed in the deed of trust securing the payment of the notes sued on in 
this action, on 19 June, 1933, arid of its subsecluent con~eyance by the 
trustees pursuant to said sale, the plaintiff has become the owner of said 
lot of land;  that  the amount bid for said lot of land on 19 June,  1933, 
to v i t :  The  sum of $3,000.00, was not its fa i r   due at  said da te ;  and 
that at said date, the said lot of land ~ v a s  fairly nort l i  the amount then 
due to the plaintiff oil said notes. 

Tlie defendants prayed judgment that  the plaintiff recover nothing in  
this action, and that  they recover of the p1:lintiff their costs incurred 
in the action. 
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At the trial, the plaintiff admitted that  t h ~  Madison Inrestment Coin- 
pany purcliased tlie lot or parcel of land described in  tl e deed of trust 
for and oil behnlf of the plaintiff, and that  the plaintiff was the holder 
and owner of the notes secured by said deed of trust at tlie date of the 
sale. 

I s s u ~ ~ s  submitted to tlie jury vere  ans\\ere,l as follo~rs : 
"1. JTliat v a s  the anloul~t  of the indebtedness secured by the deed of 

trust described in the complaint on 19 June, 1933 ?" Ansn er : 
"$7,375.90." 
"8. Did the plaintiff, either directly or indirectly, bwome tlie pur- 

cliaser of tlie property at the foreclosure sale?'' h s w e r :  *(Yes." 
"3. Wllat n a s  the property sold fairly no r th  nt tlie tirne and place of 

the salc ?"  ,hswer  : ('$S,000.00." 
''4. JTliat anlouiit was unpaid on the notes described ill the complaint 

after all credits l i a ~ e  bceii alloned immet l ia te l~  subsequent to tlie sale 
on 19 ,Juilc, 1033 '1" A h s n  er : "$4,534.79." 

Froni jutlgnicnt on tllc verdict that plaintiff recoyer nothing of the 
tlcfcwtl;llite, nncl that defcndants recorer of the plaintiff their costs, llie 
plailitiR apljealetl to the Superior Court of Buncombe County, assigning 
errors i l l  the trial and in tlie judgment. 

At  tlie 11caring of its appeal, neitlier of plaintiff's assignnients of 
error n as sustained. 

From judgment affirming tlie judgment of the general county court, 
tlic p l :~ i~~t i fT appcnletl to tlie Supreme Court, assigning as errors the 
refusal of the judge of the Superior Court to sustain its assignnzents of 
error on its appeal from tlie judgment of the general coui~ty  court. 

I l a r l~ in s ,  T7an TTTinkle cC. 7T'alfon for plaintif.  
l'a~d.sr, Bernard LC DuBose for defendants.  

Con-SOR, J. Chapter 2i5,  Public L a w  of North Cai*olina, 1933, is  
entitled "An act to rcgulate the sale of real property upon the foreclosure 
of morigages or tleetls of trust." The was ratified on 18 April, 1933, 
and lias becn in full force nnd eflect since said date. I t  applies only to 
a sale made by a niortgagee or trustee under a poner of sale contained 
in a mortgage, deed of trust, or other instrument, securing the payment 
of money. It does not apply to a sale made under an  order, judgment, 
or deci-ec in an action to foreclose a mortgage or decd of trust, or 
similar instrumc~it. 

I n  s~&ons 1 and 2 of the Act it is provided that  where real property 
has been offered for sale by a mortgagee, or by a trustee under the power 
of sale contained in a mortgage or deed of trust, and the sum bid at such 
sale is inadequate, ancl for that reason the consumnlatioii of the sale 
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~ rou ld  be inequitable, because it would result i n  irreparable dalilage to 
the mortgagor or grantor in tlie deed of trust, or to any other person 
liaving a legal or equitable interest in tlie property, the mortgagor, or 
the grantor, or any other interested person, :tt any time before thc con- 
summation of the sale, nlay apply to a judge of the Superior Court for 
an order enjoining the consun~mation of tlie sale, and that in such case 
the judge ,of the Superior Court lnay enjoin the consumination of tlie 
sale, and may order a resale of the property by the mortgagee, by the 
rru-tw, or by a commissioner appointed by him for that purpose, upon 
surh terms as  he may deem juqt and equitable. 

Tlie validity of tllcse sections of the statute \vas challeiiged in TITdfz  
v. Deposit C'u., 206 S. C., 239, 173 S. E., 587. T l ~ e  challenge n a s  not 
sustninrd. I t  was held hy this Court that sections 1 nncl 2 of the statute 
are valitl, m~t l  nere  applica1)le to the facts in that  case. This dwision 
nas   appro^ cd in I f o p X i n ~  c. S l c a i ~ i ,  206 N. C., 439, 174 S. E., 400, in 
M i l l e r  2 , .  Slzore ,  2006 N. C., 732, 175 S. E., 135, arid in B n r r i u g e r  c. 
Tmsf  ( ' 0 . .  207 S. C.. 30.3, 177 S.  E., 795. 

S p e n k i ~ ~ g  of sectio~is 1 and 2 of tlie statute, it  was said in lTrollz c. 
Deposit C'o., supra;  "The statute does not violate any provision of tlie 
Col~stitution of the Ullited States, or of tlie Constitution of tlle State of 
Sor t l i  ('aroliria, by wliicli limitations are impowl  upon tlie lepiqlatire 
poner of the General Asscir~bly of this Stnte. I t  does not i n ~ p i r  the 
obligatioll of the c o ~ ~ t r a c t  e~iteretl into hy ant1 bet~rcen the parties to 
tlie mortgage or to the deed of t rus t ;  it does not d e p r i ~ e  either party of 
proljerty lvitbout due process of l a ~ r ;  nor does it confer upon mortgagors 
or gr:lntors in deeds of trust any exclusive pr i~i lege .  The statute is 
rcnietlial only, and is valid for the purpose. I t  is applicable to a sale 
made since its enactment, although the sale was made u~ ide r  a power of 
sale contained in  a mortgage or derd of trust executed prior to its enuct- 
melit." 

I n  the instant ease, the validity of section 3 of the statute is challenged 
by t l ~ c  nppcllant on tlie ground that  its enactment by tlie General Assem- 
bly of this State was in riolation of section 10 of Article I of the (lonsti- 
tution of the United States, of tlw Fi f th  Amendment, and of section I 
of the Fourteenth Amendment of said Constitution, and was also i l l  

1-iolation of sections 7 ,  17, arid 33 of Article I of the Constitution of the 
State of S o r t h  Carolina, in that  said section impairs the obligation of 
tlie contract entered into by arid bctneen the plaintiff and the defe~idant 
prior to its enactment. 

Sectioii 3 of clinpter 275, Public Laws of S o r t h  Carolina, 1933, is as 
follons: '(See. 3. Wlieri any salt. of real estate or personal property 
has been made by a mortgagee, trustee, or other person authorized to 
make the same, at which the mortgagee, payee, or other holder of the 
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obligation thereby secured becomes the purchaser and takes title either 
directly or indirectly, and thereafter such mortgagee, payee, or other 
holder of the secured obligation, as aforesaid, shall sue .'or and under- 
take to recover a deficiency judgment against the mortgagor, trustor, or  
other niaker of any such obligation whose property ha!; been so pur- 
chased, it shall be competent and lawful for the defendant against whom 
such deficiency judgment is sought to allege and show :IS a matter of 
defense and offset, but not by way of counterclaim, that  the property 
sold was fair ly ~ i o r t h  the amount of the debt secured by i t  a t  the time 
and place of sale, or that  the amount bid was substantial y less than its 
t rue value, and upon such showing, to defeat or offset any deficiency 
judgment against him, either i n  whole or in par t  : Provided, this sec- 
tion shall not affect nor apply to  the rights of other purchasers or of 
innocent purchasers, nor shall i t  be held to afEect or defelt  the negotia- 
bility of any note, bond, or other obligation secured by ~ u c h  mortgage, 
deed of trust, or other instrument: Provided, further, this section shall 
not apply to foreclosure sales made pursuant to an  order or decree of 
court, nor to  any judgment sought or rendered in any fctreclosure suit, 
nor to any sale hcretoforc made and confirmed." 

The statute recognizes the obligation of a debtor who kas secured the 
payment of his debt by a mortgage or deed of trust to pay his debt i n  
accordance with his contract, and does not impair such obligation. Xor  
does the statute hinder, delay, or defeat, i n  xhole or in part, the right of 
the creditor to enforce such obligation by all action instituted by him 
against his debtor in a court of conlpetent jurisdiction. There is noth- 
ing in the statute which preTents a recovery by the creditor in such 
action of a judgment for the amount due on the debt. The statute pro- 
vides only that  when the creditor has  elected to become the purchaser of 
the property conveyed by the mortgage or deed of trust a t  a sale made 
under a power of sale contained in  the mortgage or deed of trust, and 
thereafter, pursuant to such sale and purchase, acquires title to the prop- 
erty, he shall not recover judgment against his debtor for ,illy deficiency, 
after the application of the amount of his bid as a payment on the debt, 
without first accounting to his debtor for the fa i r  value of the property 
a t  the time and place of the sale, and that  such value shall be determined 
by the c30urt. I n  such case, the amount bid by the creditor a t  the sale, 
and applied by him as a payment on the debt, is not conclusive as to the 
value of the property. 

We are of the opinion that rhe statute is d i d ,  and so hcld. 
The statute involved in this action is not "emergency le,;islation," nor 

is its purpose to p r o d e  a "moratorium" for debtors during a tempo- 
rary  pel-iod of depressiou. Fo r  this rfason, the cases cite,{ by appellant 
froin other jurisdictions are not applicable in the illstant case. The 
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statute rrcognizes the validity of powers of sale contained in  mortgages 
or deeds of trust, but rcgulates tlie esrrcise of such powers hy the appli- 
catioli of well settled principles of equity. I t  dors not impair the ohli- 
gation of contracts, hut prol-ides for judicial supervision of sales made 
and conducted by creditors ~ rhose  debts are secured by mortgages or 
 deed^ of trust, mld tllcrth- pro~i t lcs  protection for debtors whov  prop- 
erty Iias heen sold and purcllascd by their creditors for a sum which was 
not a fa i r  value of the property a t  the time of the sale. See B e t t e r  P l a n  
B u i l d i n g  Le. L o a n  A s o ~ .  c. l lo lr len  ( N .  J . ) ,  169 &Itl., 289. 

The statute is applicable in the instant caw, and supports the judg- 
ment of the Superior Court. Fo r  that  reason the jutlginerit is 

dffirmed. 

DETIX, J., took 110 par t  in the consideration or decision of this case. 

TARBORO E U I L D I S G  A S D  LOAN ASSOCIATIOX r. I,. F. UEIJTA, 
ADXIIUIS~IHATOR C .  T. A,. O F  w. 1,. BELL, DECEASED. 9 S D  OTHERS. 

(Filed 29 April, 1936.) 

APPLAL by plaintiff from ,lloore, Spec ia l  J u d g e ,  a t  April Term. 1933, 
of EDGECOXBE. Affirmed. 

This  is an action to recover judgment for the amount due on a note 
executed by IT. L. Bell, deleased, on 20 April, 1931, and payable to the 
plaintiff. 

The  note sued on was secured by a deed of trust executed hy W. I,. 
Bell, deceased. This deed of trust n.as foreclosed by a sale of the prop- 
erty descril~cd therein, untlcr the power of sale contained. in the deed of 
trust, 011 26 Julie, 1033. The plaintiff was the purchaser at said sale 
and is 1iow the owner of the property. The plaintiff has applied the 
amount of its bid at the sale as a payment on the note. The property 
describrtl in the deed of trust and now owned by the plaintiff as the pur- 
chaser at  the sale was fair ly worth a sum in excess of the amount dur  011 

the note at the time of the sale. 
From judgment that  plaintiff recoxer nothing of the defendant, and 

that the tlefeiidant recorcr of tlie plaintiff his costs in the action, the 
plaintiit' appealed to the Supreme Court, assigning error i11 the judgment. 

H .  H .  Philips for p l a i n t i f .  
G i l l i a m  CE B o n d  for de f endan t .  
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COKR-OR, J. Tl ie  judgmen t  i n  t h i s  ac t ion  is  affirmed o n  the a u t h o r i t y  
of Richmond Xortgage and Loan Corporation, v. Slrachovia Bank and 
Trust  Co., e f  nl., anfe ,  29. I n  that  case it w a s  he ld  t h a t  sect ion 3 of 
c h a p t c r  275, P u b l i c  L a w s  of S o r t h  Caro l ina ,  1933, i s  val id .  On t h e  
f a c t s  found by the judge  p res id ing  a t  t h e  t r i a l  of this act ion,  t he re  is n o  
e r r o r  i n  t h e  judgmen t .  

Affirmed. 

DEVIX, J., took n o  p a r t  i n  t h e  considera t ion o r  decision of th i s  case. 

CAROTJINA AIOTOR SERVICE, INC., AND T H E  JOHN P. M J T T  CORPORA- 
T I O S  V. ATLANTIC COAST LINE RAILROAD COMPANY; SOUTHERX 
RAILWAY COBIPAST; LEIGH R. POWELL, JR., A Y D  HENRY W. 
ASDERSON, RECEIVERS OF SEABOA4RD AIR LINE RAILWAY COM- 
P-ZNT; BI. S. HAWIiINS AKD 11. H. TVINDHOLZ, RECEIVERS O F  S O R -  
FOLI i  SOUTHERN RAILROAD COMPAPU'Y; MYKJ S'PANLEY TVIS- 
BORIUE, UTIIJTIES COJIJIISSIOSER OF NORTH CAROLISA. 

(Filed 29 April, 1936.) 

1. Car r i e r s  B b: In junc t ions  A b c n r r i e r s  by t r u c k  he ld  n o t  ent i t led  t o  
en jo in  p romulga t ion  of lower  r a t e s  by ra i l .  

Plaintiffs, carrie'rs by truck, instituted this action against  certain rail- 
road companies and the Utilities Commissioner to enjoin the  promulfa- 
tion of lower ra tes  on a certain product by defendant carr iers  and the 
acceptance of such ra tes  by the Utilities Commissioncr, in shipments f rom 
a designated terminal to other points n i tb in  the State,  alleging that  the  
rates mere unjustly discriminatory against  other producti: over the  same 
route and against  products shipped f rom other terminals i n  the State, i n  
violation of N. C. Code, 1112 ( I ) ,  et  seq., and t h a t  such reduction in ra tes  
would tend to in jure  plaintiffs in their business of haul ng the product 
i n  question by contract with shippers. Held: Plaintiffs allege no inva- 
sion of property rights entitling them to injunctive relief, since the alleged 
discrimination against  other products over the same  route and af :~ins t  
other terminals in the  Sta tc  would in jure  shippers having such other prod- 
ucts for  s h i l ~ n ~ e n t  over the same route and shippers having products for 
shipment from such other terminals, and would iilracle no lml?cr ty  r i shts  
of plaintiffs, and since the alle,ged prospective injury to plaintiffs' business 
is  by way of f a i r  competition, against  which the law does not protect, such 
injury being d a n t ~ i u n ~  nbsque injzo'ia, defendant carriers being entitled to 
reduce their  ra tes  a t  will under ch. 131, sec. lG, Public L a m  of 1933. 

2. Monopolies C b :  In junc t ions  I3 e-Injunction he ld  n o t  t o  l ie  t o  m j o i i l  
violation of cr iminal  s t a t u t e  agains t  ~nonopol ies .  

Plaintiffs alleged tha t  defendant carriers by rail  Kere s~?elriag to lower 
freight ra tes  on a certain product in in t ras ta te  commerce nit11 the intent 
to drive plailitiffs, carriers by truck, out of business. ant1 then to raise 
ra tes  af ter  con~petit ion by plaintiffs had been destroyed, a11 in violation of 
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C. S., 2563. On the facts alleged, plaintiffs sought to enjoin the promul- 
gation of the contemplated lower rates. Held: While tlle facts alleqed 
constitute a violation of C. S., 2563, such riolation is made criminal by 
C. S., 233-1, and jndgment dissolrint. the temporary restraining order ob- 
tained by plaintiffs and dismissing the action is proper. plaintiffs' remedy 
for a riolation of the statute being by indictment and prowcution under 
the provisions of C. S., 395 ( 2 ) ,  since, ordinarily, the violation of a crim- 
inal statute may not be enjoined. 

APPEAL by the plaintiffs from Harris, J., residcl~t in the Serenth 
Judicial District, on 21 Narcli, 1936. From WAKE. Affirmed. 

This is an action, instituted by certain contract truck carriers engaged 
in the transportation of gasoline and kerosene in intrastate commerce 
from tlie terminal port a t  Wilmington, K. C., to certain points i n  
North Carolina, against certain railroad companies and the Utilities 
Commissioner, seeking to  enjoin the railroad companies from putting 
into effect (and the Utilities Commiqsioner from accepting) certain 
proposed reduced rates for iritrastate transportation in carload lots of 
gasoline and kerosene between TSTilmington and interior points in North 
Carolina, for tlie reason that  said proposed ratcs are discriminatory and 
monopolistic, and arc  sought to be put into effect by the railroad com- 
panies to injure and destroy the business of the plaintiffs. 

cpon the return of the temporary r e s t r a i rhg  order the court declined 
to sign judgment tendered by the plaintiffs continuing the restraining 
order unti l  tllc Utilities Commis~iorier could pass upon the legality of 
the proposed rates, or to the final hearing, and entered judgment dis- 
solring the restraining order and dismissing the action. From this judg- 
ment the plaintiffs appealed, assigning errors. 

Rennet l~ C.  Royal1 and Robert A. Hovis for plaintiffs, appellants. 
R. B. Gwafhmey, Janzes F. Wright, TI7 .  X. McGehee, Smith, Leach & 

Anderson, and 111urray Allen for defendants, appellees. 
TT'. B. Bodman and Simnzs cC. Xirnms for Receivers of SorfolX South- 

ern Railroad Company, appellees. 

SCHEKCI~, J. The plaintiffs are contract truck carriers engaged in 
the transportation of gasoline and kerosene in intrastate commerce from 
the termina1 port of Wilmington to certain interior points in S o r t h  
CaroIina, and operating indeperidently of public utility regulations. 
They contend that they are entitled to have enjoined the pronlulgntion 
and the putting into effect of the proposed rates for two reasons, first, 
such rates are  u~l jus t ly  discriminatory and in violation of chapter 307, 
Public L a n s  of 1033, K, C. Code of 1935 (Nicliie), see. 1112 (1) to 
(3Ci), commonly llinonii as the I'ublic Utilities Act, and, second, such 
rates are in r iolntio~i of cllaptcr 53, Consolidated Statutes, entitled 
Xonopolies and Trusts. 
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Plaintiffs allege aiid offer evidence tending to prore t l i l t  the proposed 
rates discriminate against ( I )  crude oil transportation from Wilmington 
to tlie same points i nvo l~  etl, ( 2 )  other cominodities transnortctl on basic 
or standard rates, (3) all other commodities transported by the railroad 
coinpai~irs by causiiig added burdens to the cost of tran:portatioii, ( 4 )  
transportation of gasoline and kerosene from points other than Wil- 
mington, such as Fa-ettelille, a port termiiial, and from places with long 
establislictl dista1icc proportion rates. 

There is neither allegation nor proof that the plaintiffs h a ~ c  crude 
oil for trniisportatioli f iom Wilmington to other points, or otlier com- 
modities for trailsportation on basic or standard rates, or that  they h a w  
any romriiotlity for tra~irportat ion upon ~ l i i c l - I  added burdens of cost will 
be p l a c d ,  or that tliey hare  any gasoline or kerosene for traiisportatioi~ 
froril Fayettclille, or from any pollits nit11 long estnblis led proportion 
rates, or that the plaiiitiffs have any co~liniodity w1iatiot:ver for trans- 
portat iol~ from any poilit. IIence, there could be no ir~vasioil of any 
property rights of tlie plaintiffs by the proniulgation arid putting into 
effect the proposed rates. 

While plaintiffs have the legal right to solicit and, if they call, to  
obtain ~ ~ o ~ i t r n c t s  to transport gasoline ,and kerosene fro11 Wilmington, 
they hare  no lcgal riglit to have their coiltract price protected against 
lawful c-ompetitloll from rail carriers, n h o  may now reduce their rates 
a t  will. Public L a v s  1933, ch. 134, see. IG. The pricr a t  wllicll tlie 
plaintiffs transport gasoline and kerosene is fixed solely hy private con- 
tracts betneeii tlierri and the shippers, and until thebe contracts are made 
they are not cognizable by the courts, and oiily tlieli n l ~ e n  tliffererices 
arise betxceii tlic 1~arties thereto. I n  tlie erent the pro1 osccl rates are 
proniulgated and put into effect, there would be no interference with the 
right of' plaintifis to contract with sliippers for the tramportation of 
gasoline and kerosene from Wilmington to other poii~ts. Their  riglit 
to contract for transportation would relnaia unimpaireti Tlicy could 
colltiiiuc, as they do now, to contract to transport gasolincl and kerosene 
from TTlliningtoii to otlicr poiiits a t  such prlces as may be agreed upon 
by thein and the sliippers. 

If it I)c concetlrd that the proposed reduced rates would be discriiniiia- 
tory again" certain cities :11id against certain commodities, and that  the 
riglit to i i i junct i~e  rclirf ~ r o u l d  lie, such righi mould lie i s i  the sliippers 
in those cities and in the shippers of those coinmoditics, a a < l  not in trans- 
portatioti coriil~nnic.; operating i i idepende~~tly of tlie Public Utilitics Act, 
siilcc the b a s ~ s  for i ~ ~ j u n c t i ~ c  relief murt he an i~lterference or tlireat- 
elled iiiferfere~ice nit l i  a legal right of the petitioner, liot of a third 
party. Tlie shippers would be tlie real parties in interest, 12. S., 446, not 
the co l~ t l~ i c t  truck carriers, 
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I t  vould seem that any loss that  tlie plaintiffs may suffcr by the de- 
fendants' acts ill the premises ~7011ld bc the result of lawful cwnpetitioii, 
and the law does not protect one against lawful competitloll. T)isturb- 
ance or loss resulting therefrom is damnurn u b a y u e  o ~ j u r ~ r r .  S t~ ,a in  2 % .  

J o h n s o n ,  131 K. C., 93;  IIolder c. Bank, 208 S. C., 3s. 
Plaintiffs further allcge arid offer evidence tending to proIe that if the 

defendant carriers are permitted to promulgate and p l ~ t  in effect the 
proposed rates their actions would be in restraint of trade and contrary 
to our laws against monopolies, and in violation particularly of C. S., 
2563,  i n  that  they would (1)  willfully destroy or injure, or undertake 
to destroy and injure, the business of the plaintiffs, opponents and busi- 
ness rivals of the defendant carriers, with the intent to fix rates m21en 
competition mas remorecl; ( 2 )  willfully injure and destroy, or unclertalrc 
to injure or destroy, the busiiiess of the plaintiffs by lo~vering the price of 
tranyortat ion,  a "thing of value," so low as to leave unreasonable or 
inadequate profit for a time, with the purpose of increasing the price 
nhen  the plaintiffs are driven out of business; ( 3 )   illfu fully sell such 
trar~sportation at a place where there v a s  competition, JJTilmington, a t  
a price lower than is charged for the same service at other places, when 
tliere Tvas not good and sufficient reason, on account of tlie expense of 
doing business, for charging less at one place tllali a t  others, \\.it11 the 
view to injuring tlie business of tlie plaintiffs, business rivals of the de- 
fendant carriers. 

While C. S., 2363, declares that  all of the above mentioiled acts are 
unlawful, the following section, C. S., 2564, further provides that "Any 
corporation, either as agent or principal, violating any of the provisioiis 
of the preceding section shall be guilty of a misdemeanor, and such cor- 
poration shall, upon conviction, be fined not less than one tliousarid 
dollars for each and every offense," and that tlie officers of any corpora- 
tion violating said provisions, "upon conviction, shall be fined or im- 
prisoned, or  both, in tlie discretion of the court." This statute clearly 
makes the alleged acts of the defendant carriers complained of by the 
plaintiffs criminal. and it is  the rule with us, subject to certain excep- 
tions that  do not here apply, that  "there is no equitable jurisdiction to 
enjoin the commission of a crime," Hargett v. B e l l ,  131  K. C., 391, and 
that injunctions are "confined to cases where some private right is a 
subject of controversy." P a t t e r s o n  v. Hubbs, 65 N. C., 119; 1 High on 
Injunctions (4 Ed.) ,  ch. 1, see. 20. 

Individuals who apprehend injury to their person or property by 
reason of any acts which are criminal are furnished an  adequate remedy 
a t  law, by having the perpetrator of such acts indicted and prosecuted 
by the State. Provisioil for such prosecution is  contemplated by C. S., 
395 (2).  Drastic punishment, well calculated to deter, is provided for 
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tlie allcged acts of the dcfcndant carr iers  complained of by  the plaintiffs. 
H o ~ v e r c r ,  i n  this con~iection, i t  should be obserred that  vliile i n  consid- 
er ing simply tlie question as  to whether eqliitable relief of ill junction 
will l k ,  tlic a r e r n i c ~ i t s  i n  tlle petition a re  regarded as  t rue,  it  is not 
intended to int imate a n  o p i ~ i i o n  upon tlle gui l t  of the defc~lrlant carr iers  
of tlle cliarges nlatie against them by the plaintiffs. T h i s  issue will be 
passed upon o ~ l y  ~vllcii properly presented. 

Tve hold that  since the plaintiffs fa i l  to allege or  l ) r o ~ - e  that a n y  
properly o r  lcgal r ights  rested i n  them nonlcl be inrac etl o r  illegally 
intcrfciwl wit11 by the proniulgat io~l  and  put t ing into e f  ect of the pro- 
posed rates, and  since a n y  alleged monopolistic acts of nhicl l  the tlcfentl- 
an t s  m a y  be gui l ty  appear  to be cr iminal  offenses, h i ;  Honor  ruled 
properly i n  both clissol\ ing tlie res t ra in i l~g  order a n d  i n  disniissilig the 
action. 

-Iffir~ued. 

GORDOS HOLLISGSJTORTH,  BY HIS XEXT FRIESD. 1,. 13. HOLLISGS-  
VOIi'rH. T. GUT A. B U R S S ,  TRADISG -1s PARCEL DELIVCRT TS'AGOS. 

(Filed 20 April, 1936.) 

1. Automobiles C j-Testimony held not  to  disclose contributory negli- 
gence, as matter  of law, on part  of t~ clre-J car-old plaintiff. 

PlaintiE's testimony disclosed that a t  the time of injury he was twelve 
years old and was plajing a game with other boys his age on roller skates, 
that in the escltcment of the game plaintift' was s1c:~tinq a t  a rapicl rare 
of speed dovl 11 n drire\vay towards a street ordinarily not much used, that 
one of liis coml~nnions holloed that  a car 11 as coming, that plaintiti' sknted 
ncmss a plot of grass in a vain attempt to stop before going into the 
street, that his momentum carried him into the street, n lere he was hit 
by clefendnnt's truck. There \ \as  ample evidence that a t  the time of the 
accident defendant's truck was being driven by his employe a t  an esccs- 
s i re  sl~eecl on the wrong side of the street. Held:  Plaintiff's evidence does 
not disclose contributory negligence barring lectrrery as  n matter of Ian ,  
the question of plaintiff's contributory nerligence, considering his tender 
years and the surrouuding circumstallces, being for the determination of 
the jury. 

A child of tender years is not held to the same degree of care for his 
own safety as an adult, but only that degree of care whic!l a child of his 
years may be espected to possess. 

STACY. C. J., dissenting. 

C o n o x ,  J., concurs in dissent. 

A l ~ v ~ . i ~  by  defcn(1~nt  f r o m  Shaw, J. ,  a t  December Term,  1033, of 
MECKLESBLTRG. S o  error. 
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Action f o r  damngcs for  personal i n j u r y  resulting f r o m  hcirig s t ruck 
bv the a u t o n ~ o b i l t  t ruck of defendant, n-hile plaintiff, a boy of t n e l r e  
year. of agc, n a a  1)laying nit11 qome other children on or  near  a street 
i n  tlie c i ty  of Charlotte. I t  appc.ars tha t  defendant 's t ruck  n a s  being 
t l r i ~  cn by liis employee on th i s  occasion a t  a high rate  of speed on the 
left side of tlic qtrcet, a t  a place n h c r e  children n c r e  playing. 

Ts.uei of ncgligence, contributory i~egligencc, and ilmnaqes n c r c  iub- 
nlittcd to  thc j u r - ,  requiting i n  a rcrclict there011 ill f a ~ o r  of the plain- 
tiff.  F r o m  jutlgmcnt on the T erdict dcfc~iclant a l~pealed.  

DEYIS, J. It is conceded t h a t  there Tms ample e~- idence  of negligellce 
oli t11c par t  of the defendant's d r i w r  n-a r rmt ing  the  verdict on t h a t  
Issue. 

I3nt t l i ~  appellant 's l r i u c i p a l  assigriment of error  is to the fai lure  of 
tllc-. judge b c l o ~ r  to  Iloltl. :IS a mat te r  of Inn-, t h a t  tlie plaintiff on his  own 
test i lnol~y \?:IS gui l ty  of v o ~ i t r i h t o r y  negligence, barr ing recowrg,  a11t1 
tha t  t l ~ c w f o r c  the motion f o r  jutlgnlent of nonsuit shoulil have bcwl 
allo~recl. 

Th is  renilcrs i t  necessary to csaminc. t l ~ c  l~lnintifi 's tt>stimolly. Pcr t i -  
11cnt to the question i n r - o l d ,  the  plaintifT testifietl substantially a s  
fol lons : 

"I got h u r t  about  -130 p.m., 9 J a n u a r y ,  1905. I t  Tvas ncar  m y  home. 
F o u r  b o - s  v e r c  ~ ~ i t l i  mc p l a y i ~ i g  l l o ~ l i ~ ~  v i t h  a can on Oakl:~lid Areiiue. 
O ~ l l i l a ~ i d  A l ~ t ~ l ~ n e  corinects Cclitral nnci Eiglitll streets ant1 is 11ot tray- 
elcd much.  TT'c lind sliates on our  feet. T h e  last I rememl~er  I ~ r n s  ill 
>trctlt, ncs t  caxne to i n  hospital. (lid 11ot hear  a n y  automo1)ile liorn. I 
]\-as i n  t h e  street when I got hit .  I IWS 011 tlie sitlcn-alk just I f ~ f o r e  I 
got hit .  TVe Tvere l ~ l a y i n g  hockey with a can, four  of us  wit11 s la tes  on. 
I h i t  the cml pnst t l r m  auil scored a point. I Iras going faqtcr. I c a t  
u p  on the  driren-ag arid n-ent on dorrn the street, anc! stzlrtetl out in t h e  
street when EIar la~ l  called me, and I couldn't s t o l ~ .  So. I tlcciilrtl to go 
on ore r  a n d  n-hen I got about tlic mitltllc of the street that  is :ill I 
rcmeniber. I Tvns i n  the d r i ~ e n - a g  ant1 I saw I couldn't stop, I rouldn't 
make i t  across tlie street. H a r l a n  holloed a car  ~x-as coming. T h e  car  
got me  before I got across. I had  both s l a t e s  011. I n.as going out 
into tlie d r i ~ e r v q -  and lie llolloerl and  I c.urr-erl :111t1 ~ v m t  ncrcss tlie grass, 
but i t  didn't stop mc, nntl I juqt \vent on out. I v a s  going out tlie 
drix-e\va~-, zrliil  hen he  culled 1 cut  t o  go across :lie gras., and I cut  off 
a lit t le corner uf grass, but  i t  tlitln't stop me. T h e  grnss n-as he t reen  
the s idc~valk and the curb of the street. I n n s  going to skate d o v n  the 
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driveway into tlie strcet. I thought if I could get on tlie grass I could 
stop before I got out into the street. I did the best I could to n d r e  i t  
RCI'OSS allcad of this automobile. The boy liollocd at ml? just as I n a s  
going don11 the d r i ~ e n  a- to go into the street, and then I cut across and 
hit the corner of tlic grass, but I couldn't stop. Then I went out into 
tlie street. I was going pretty fast and I Iar lan  hollc~ed, 'Look out, 
there's a car con~i~ig . '  1 realized then if I got out into the strcet I w t s  
liable to be hit, aiid in order to stop I got 011 the grass, liopilig that I 
could stop. I was going so fast I couldn't, and I went out into the 
street. I was not hit before I got to the center of tlie s;treet. more 011 

the left side of tlie street. W1m1 Har l an  holloed I realized tliat I ought 
not to go out i n  the street, and that  is the reason I jumpcd on the grass. 
I &(In'+ k i io~r  where the car was, I didn't see it vhen  I started. I tried 
to stop becau~e  lie holloed a t  me that  a car ~ v a s  coming. I hit the grass 
before I ~r-ent into tlie street. I t  didn't stop me. I rolled right across 
the grass plot and eyer the curbing into the street. I was going so fast 
donil tliat incline to the street that  I rolled o ~ e r  that grass into tlie 
strcet, and coultln't stop. I was already started in the street n l ~ e n  he 
told 1110 an nutomobile was coming. I was going too fist to help i t ;  
I was already started in the street. I did the best I could to stop. I 
didn't stop in  tlie center. I thought I could make it and missed it." 

Tlic rule as to tlie contributory negligence of a child has been repeat- 
cdlg laid down by this Court. In the recent case of X c r r i s  v .  Spro t t ,  
207 S. C., 359, Schenck, J., speaking for the Court, thus states the lam: 
"He is not chargeable v i t h  the same degree of care as ;ln experienced 
adult, but is  only required to  exercise such prudence as one of his  age 
may be expected to possess; and this is usually, if not a l~iays ,  when the 
child is not wholly irresponsiblc, a question of fact for the jury." Rol in  
v.  Tobacco Co., 141 N .  C., 300; Alexander v. iSfatesville, 165 N.  C., 5 2 7 ;  
Flay 2,. Cfili f ies Co., 183 N. C., 281; Ghorley v. B. R., 189 S. C., 634; 
Iloggawl c. R. IZ., 194 S. C., 236; and T a r t  v. R. R., 202 X. C., 52. 

I n  Rol in  1'. Tobacco Co., supra, Connor, J., uses this language: 
"Within certain ages, courts hold children incapable o: contributory 
negligence. We do not find any case, nor do we think i t  sound doctrine, 
to say that  a child of twelve years comes mithin that  clsss. Adopting 
tlic standard of the law in respect to crimiilal liability, Ire think that a 
child under twelve years of age is presumed to be incapab e of so under- 
standing and apprcciating danger from the negligent act, or conditions 
produced by otllers, as to make him guilty of contributory negligence." 

Here the plaintiff was just twelve years of age and was engaged with 
other boys in a childish game, on roller skates, on or near a connecting 
street ~ ~ h i c l i  TI as ordinarily not much used. I n  the excitement of play 
he sliatcd down a n  i n c h e d  driveway leading to the stwet, with such 
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speed that  he was carried out into the street and struck by defendant's 
truck, 11-hich was b e i q  operated with excessive speed, on wrong side of 
the road, and ~ ~ i t h o ~ t  sounding the horn. Too late, he was warned by a 
companion of the approach of the truck and tried to aroid the accident. 
H e  said, "I did the best I could to stop." H e  IT-ns struck and perma- 
nently injured. 

The courts recognize that  the love of play is instinctil-e i n  childhood, 
and that  children may be expected to act as children and upon childish 
impulses. One who powessed profound knowledge of the characteristics 
of human conduct said, long ago: "When I x i s  a child, I spake as a 
child, I understood as a child, I thought as a child; but nhen I became 
a man, I put away childish things." I Cor. 13 :11. 

The lam wisely takes into consideration the fact that a small boy will 
ha re  only the understanding and the thought of a child, not that of a 
man. The street v a s  open for all. children as well as aduIts, and the use 
thereof by children for the purpose of play and sport is not necessarily 
an  illegitimate use. Hoqgard v. R. R., supra. 

Tlie able counsel for the defendant frankly admitted that  the r u l i ~ ~ g  
of the court below in submitting the question of contributory ncgligeuce 
to the jury, under appropriate instructions, was in line with the authori- 
tat ire decisions of this Court, but he  argued that  the facts here u-ent 
beyond the principle laid dovn  in the decided cases, and that  the Court 
should hold as a matter of Ian7 that  plaintiff's contributory negligence 
barred his recovery, and that  his motion for judgment of nonsuit on that  
ground should be allowed. 

MTe cannot so hold. To do so would be to require of the plaintiff a 
h i g h ~ r  degree of care, judgment, and discretion than one of his age and 
experience would be expected to possess. That  which might have con- 
stituted an  error of judgment 011 the part of an  experienced adult may 
not in law be so charged to a child exercising only the prudence to be 
expected of one of his age. The question of the contributory negligence 
of the plaintiff, considering his  tender years and in the light of all the 
surrounding circumstances, was properly submitted to the jury. 

The exception to the charge of the court below on the issue of damages 
cannot be sustained. 

N o  error. 

a ~ a c r ,  C. J., dissenting: The  point is this:  When n 13--ear-old 
plaintiff, who is held competeilt to testify as a witness, admits on the 
stand, under examination by the court, "I realized that I ought not to go 
out in the street. . . . I thought I could make i t  and missed it," 
What is the effect of such testimony? Clearly, if this evidence be given 
its usual significance, the plaintiff cannot recover. H e  proves himself 
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out of court. Lincoln r .  R. R., 201 5. C., 787, 178 S. E., 601. H e  says 
he knowingly took a chance and lost. Stamey v. R. R., 208 N. C., 668, 
182 S .  E., 130. The judge so stated in eliargiilg tile jui-y, but left it  to 
them to say wliat its effect should be, simply because the plaintiff was 
under fourteen yenrs of age. This is not tlie test. S. v. Snfterjield, 207 
S. C., 118, 176 S. E., 466. There is no arbitrary rule as to age. S. 1;. 
Edzca~ds,  79 S. C., 648. See Wigmore's I'rinciples of Judicial Proof 
(2d Ed.), sec. 186. Plaintiff's capacity to understand the situation and 
to  appreciate the significance of his testimony was appar2nt to the court, 
for  lie told the jury, "If the boy had been the age of fourteen, or an 
adult, . . . the court would instruct yo11 as a matter of law that he 
TT-as guilty of contributory negligence." 

That  the plaintiff is presumed not to have appreciated the danger a t  
the time of the in jury  is conceded on all hands. G h o r l ~ y  c. R. l?., 189 
X. C., 634, 127 S. E., 634; 20 R. C. L., 12:3; Note, 27 h 1 1 .  Cas., 969. 
The question is, N a y  this presumption be rebutted by his own testimony? 
H e  v a s  tnelre ycars of age a t  the time of the injury ancl thirteen at the 
time of trial. 

I n  the court's opinion, "full fai th and crcdit" is given the plaintiff's 
testimony as it relates to the negligence of the defendant, but the self- 
i ncu lp to rg  statements are apparently disregarded. Do the same rules 
of eritlence apply t o  this case as i n  other trials, or is the court to abdi- 
cate and d low the jury to "take the cnse aiid say how it is"? 

The record also discloses that the plaintif? was playil~g in the street, 
with others, in riolation of an  ordinance of the city of Charlotte, when 
he skated in front of the on-coming truck and was injured. C. S., 
4174; S. a. dbernefhy, 190 X. C., 768, 130 S. E., 619; Ileynolds v. 
Reynolds, 208 IT. C., 428, 181 S. E., 338; Lloyd v. R. R., 1.51 S. C., 536, 
66 S. E., 604. 

C o s s o ~ ,  J., concurs in dissent. 

A. &I, HICKS v. FRANK SIVESS, 
and 

W. L. SIMS v. PRANK NIVENS. 

11 and Error G c- 

(Filed 29 April, 1936.) 

1. Appea 
13sceptions not discussed in appellant's bricf are deemed aba~idoned. 

Iiulc of Practice in Supreme Court KO. 25. 
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2. Trial E e- 
An oral request for instructions may be disregarded. C. S., 565. 

3. Pleadings G c- 
An objection to competent evidence on the ground that it  is not sup- 

ported by allegation is rendered untenable when the court allows the 
~deading to be amended so as  to allege the supporting facts. 

4. Pleadings E c- 
The court has discretionary poxver to allow a pleading to be amended 

after the introduction of evidence so as to make the pleading conform to 
the evidence. C. S.. 847. 

5. d r r c s t  I3 b-Officcr, acting in good faith with reasonable grounds to  
bel i t re  suspects h a r e  committed felony mag make arrest  without war- 
rant .  

A11 officer may make an arrest \ ~ i t l ~ o u t  a warrant when he acts in good 
faith and has reasonable grounds to believe that a felony has been com- 
mitted, :~nd  that a particular lwson is guiity thereof and might escape 
unlcss arrested, C. S., 4244, and in this action against an officer for 
n~alicious and unlawful arrest, evidence that a robbery had been committed 
i s  11rlr7 cornyetent upon the issue, and defendant's evidence tending to 
sho~v good faith and that he was acting within the l>rovisions of the 
statute in arresting pIaintiffs was properly submitted to the jury. 

6. Appeal and Er ror  J d- 
The burden is on appellants to show error. 

L)EVIS, J., took no part in the consideration or decision of this case. 

LPITAL by the plai l~t i f fs  f r o m  H a d i n g ,  J., a t  J a n u a r y  Special Term,  
1935. of 1 1 ~ c 1 c ~ ~ s n l . n ~ .  S o  error. 

Scp:wate civil actions, instituted by the respective plaintiffs against 
the samc tleferldallt, n e w  ~ o ~ i ~ o l i d i i t c d  f o r  the purpose of trial.  

T h e  plaintiffs i n  their  complaints alleged that  they were un la~vfu l ly  
an, l  maliciously arrested and  imprisoned by the defendant. T h e  de- 
fendant  111 his  original a n s ~  ers entered general dcnials. A t  the  close of 
the plaintiffs' elidenee the  plaintiffs de~l iu r red  to the evidence : I I I ~  moved 
f o r  a directed ~ e r d i c t ,  except as  to  the quantum of damages, w h i c h  
motions v e r e  denied, a n d  plaint i f fs  excepted. After  the  close of the 
e ~ l d e l ~ c e  the defendant, by leave of tlie court, aniended his  a ~ m r e r s  so 
a s  to  allege: 

"1. T h a t  if tlie defendant made a n y  statement o r  did a n y  act or thing 
nllicli i n  law or i n  fact  constituted a n  arrest  of the plaintiffs, nl i ich is  
eapre*bly denied, then and  i n  t h a t  event the defendant made such state- 
ment  o r  statements and did such acqt or acts i n  good f a l t h  and  nit11 justi- 
fication a d  f o r  good cause. 

"2 .  T h a t  if the defendant arrested the plaintiffs,  as  alleged i n  tlie 
complaint,  x h i c h  is  hereby expressly denied, then the defendant did so 
as permitted and required by law i n  the proper discharge of his duties 
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as sheriff of Union County; that  if the defendant arresttd the plaintiffs, 
as alleged in the complaint, which is expressly denied, the facts and 
circumstances surrounding such arrest rendered it entirel<y justifiable and 
proper, whether with or without a warrant, in that on the day referred 
to in the plaintiffs' complaint the sum of approximately $1,700 had been 
stolen from the office of the defendant in the city of hlonroe, Sor t l i  
Carolina, and numerous facts and circumstances tended to incriminate 
tlle plaintiffs with reference to the said theft and t e n d d  to show and 
reasonably tended to cause the defendant to believe thxt the plaintiffs 
were either guilty of the said theft or directly inrolwd therein, and 
therefore a person whom the defendant, under the circunlstances, should 
have arrested. 

" 3 .  That  whatwer i t  may be found that  the defend:n~t said or did 
wit11 wference to the plaintiffs, as alleged in  the complaint, \ras done in 
good faith, upon reasonable grounds, with ju5tification a1 d in the proper 
discharge of the defendant's duty as  required by law." 

To the action of the court i n  allowing the defendant to amend his 
answers plaintiffs excepted. 

The case was tried upon the following issues, which were ansn-ered as 
indicated, to wit : 

"1. Did the defendant unlawfullg arrest and impriscn the plaintiff 
Mr. L. Sims, as alleged in the complaint? Answer: 'Yo.' 

"2. What damages, if any, is the plaintiff W. L. Sinls entitled to 
recoyer from the defendant ? Alnsmer : 

"3. Did the defendant unla~vfully arrest and inlprison tlle plaintiff 
A. 31. Hicks ? Answer : 'NO.' 

"4. Wllat damages, if any, is the plaintiff A. %I. Hicks entitled to 
recover from the defendant ? Answer : >, 

From judgment based on the verdict the plaintiffs appealed, assigning 
errors. 

A. A. Tar l ton  and J .  D. L11cCa12 for plaintZfs, appellants. 
Guthrie ,  Pierce d? Blakeney and V a n n  (6 J f i l l i ken  for defendant, 

appellee. 

SCHEXCX, J. The appellants group 32 assignments of error. They 
mention in their brief only two exceptions. Those exceptions noted in 
the record, but not set out i n  their brief, are taken as abandoned. Rule 
28, Rules of Practice in the Supreme Court, 200 N. C., 811 (831). 

The first exception mentioned in the appellants' brief i13  the one num- 
bered 25, and is to the court's refusal to give :t special instruction, orally 
requested by counsel, to the effect that  if the jury ('believed the evidence 
of the defendant, and especially the evidence of Chief Fcsperman, they 
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would find that  the plaintiffs xe re  arrested and tliat the arrest was 
unlawful." When a request for special instructions is not in writing 
the judge mag disregard it. C. S., 565. 

The second exception mentioned in tlie appellants' brief is the third 
exception, which was to the court's overruling the plaintiffs' demurrer 
to tlie eridence and allowing certain nitnesses to testify relative to a 
robbery of the sheriff's ofice in Monroe on the day 011 which the p la i~i -  
tiffs allrge they were urilanfully arrested and imprisonetl. I f  it bc twll- 
ceded that  tlie demurrers should have been sustained and that the . . 
evidence should ha re  been escludetl had the ansners reiiiainetl as orlgi- 
iially filed, the amcndn~erit to the ai ismrs rentlered the evidence compe- 
tent and tlie demurrers unte~iahle. I f  this exception is meant to clial- 
lenge the right of the court to allow the amentlment, as the brief seems 
to indicate, it  caiinot be sustained. C. S., 547, provides that "The judge 
or court may, before and after judgment, i11 furtherance of justice, a d  
on such terms as may be proper, amend any pleading, . . . by ill- 
serting otlier allegatious material to the case; or  when the aniendnieilt 
does not cllange substantially the claim or defense, by conforming the 
pleading or proceeding to the far t  proved. . . ." Soon after the 
adoption of the Code of C i ~ i l  Procedure, Chief J u s t i c e  Pearson ,  in 
referring to that  portion thereof brought forward as C. S., 547, nri tcs 
that it allo~ved "amendments on a scale so liberal tliat it  may well be said 
'anything may be amended a t  any time.' " Garre t t  c. T r o t t e r ,  65 
s. C., 430. 

While there might have been little, if any, ground for debate as to 
~ d ~ t l i e r  the plaintiffs were actually arrested and imprisoned, there was 
an open question as  to whether the defendant, when he arrested and 
imprisoned the plaintiffs, was' acting in good fai th and within the pro- 
r isioi~s of C. S., 42-14, relatiye to  when an officer may arrest nitliout a 
warrant when he has reasonable grounds to believe that a felony has been 
committed and that  any particular person is guilty tliereof, a i d  shall 
apprel~end that said person may escape unless immediately arrested. 
The jury answered this question in favor of the defendant. 

The burden was upon the appella~its to point out prejudicial error, 
This they h a ~ e  failed to do, and for tliat reason we find 

S o  error. 

D E ~ I S ,  J., took no par t  in the consideration or decision of this ease. 
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MRS. LILLIAN S. BURKS r .  CITY O F  CHARLOTTE. 

(Filed 29 April, 1936.) 

Municipal Corporations E c-Evidence held to  disclose contributory negli- 
gence barring recovery f o r  fall  on  sidewilk. 

Plaintiff's testimony tended to s h o ~ r  that  she fell and \\as injured 
while walliing along the sidewalk in defendant city nhen she stepped 
down onto a driveway crossing the sidewtlk in front of :L house, tliat the 
driveway was rough, part of the cement having been w ~ s h e d  array, and 
tliat i t  mas directly in front of a house in  an unespectel place, hut that 
a t  the time of the injury it  n a s  broad daylight and that she could hare 
n alked in tlie street \r it11 safety. Held:  Plaintiff's testimony discloses 
contributory negligence barring recovery as a matter of law, it  being 
evident tliat plaintiff saw, or should hare sem. in the exercise of due care, 
the condition of the dr irevay,  and that  she attempted to \\alli over the 
driveway when a safe way was available. 

,IPPE.~L by defendant f r o m  Harding, J., and n jury, a t  Regular  Febru-  
a r y  Civil Term,  193G, of ~ ~ E C I ~ L E Y I ~ E ' R G .  Re1 ersed. 

This  is  a n  action for  actionable negligcncc, brought by plaintiff 
against defentlallt, alleging damage. 

T h e  complaint of plaintiff is, i n  par t ,  as  fo l lons :  "Tha t  on or about 
6 J u l y ,  1933, the plaintiff na5  nal l t ing on E a s t  Scconc Strcet,  i n  tlir  
city of Clinrlottc, on tlic sidewalk on the  soutlierly qide 3f Ea.t Secontl 
Street,  a n d  going i n  a n  castcrly direction; tliat u liilc n alkilig i n  f ron t  
of a house i n  the four/fire hundred block oil the  said southerly qidc of 
said street, slie stepped i n  tlie driveway i n  the  sidewalk innn~t l i a te ly  
i n  f ron t  of a 1iou.e; thxt  tlie t l r i ~ e w n y  tha t  c r o s ~ c d  tli3 s i d c ~ r a l k  -:I- 
loner  t h a n  tlie other par t  of the s idena lk ;  that  i t  n a s  imme(liate1y ill 
f ron t  of said h o u v  and  not n h r r e  a d r i ~ e n a y  is  suppclscd to bc. :tntl 
hecausr, of i ts  iniproper location and  because of the n ~y i t  n a b  con- 
structell, slie n a s  caused to fal l  \ \hen she stctpped on the tlrive~r a y  tha t  
crossed the s i d e ~ ~ a l k , "  causing serious injury.  

T h e  defendant denied the  mater ial  allegations of the  compla i~ i t  and 
set up the plea of contributory negligence. 

T h e  plaintiff t cs t i f id ,  i n  p a r t :  "I did case v o r k ,  social work, o r  
investigation for  the  S a l r a t i o ~ ~  .Irmy. I was h u r t  on G J u l y ,  10:3:3. 
. . . I was ~ a l k i n g  on t h e  s idena lk  i n  the 500 block of Eaqt Second 
Street,  on the right-hand side, going east, which would b j  on the south- 
erly side. L1 colored nonian  named Bonnle O'Daniel n a s  with 111~~. 
She  was walking next to tlie street.  I Jvas watching n l i e x  I v a s  going. 
I m s  just walking down the street and  stepped i n  this  old broken-up 
dr ivewty  t h a t  n-as r ight  i n  f ron t  of the  house. you n-ouldn't know it ~ - s s  
there. . . . I stepped down with m y  left foot. I t  turnetl over and 
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threw me down. . . . This driretray leads u p  to the house. I t  
crosses the sidewalk. This drivenay is in front of a house. I f  you 
na lk  up  the drivelray, i t  nould lead you right in the porch of the house. 
I t  does not lead in any alley or anything of that kind. The drlvenay 
is worn right much, it is an old-fashioned driveway, it is deeper at one 
end than a t  the other. I f  you would step off there as I did, not k n o ~ i n g  
the place n a s  there, it 31-ould turn you o ~ e r  in the btreet, just like it did 
me. I t  must have been ten or ten-thirty in the morning. . . . 
There are a good many cracks or broken places in the surface of the 
drivenay right nllere I stepped in. There are more broken places at 
the bottom of it than at the side. This street and the side~valk are 
paved, and the dr i renay is paved. . . . I hurt  my  right knee, this 
left ankle and the extreme end. of my backbone in the fall. . . . 
(Cross-examination.) This happened on 6 July,  1'333, about 10 :30 
ln the morning. T h e  sun  rLas s l r ~ n i n g  o n  t h a f  s zdez~u lh .  I t  was a clear 
day. I didn't knov  that this house nhere  the drivenay is used to face 
on Cald~vell Street and they turned the house around to face Second 
Street. . . . T h e r e  ~ c u s  n o f l ~ i n g  o b s f r u c t ~ n g  my v iew of t h i s  (?,(re- 
u a y .  1 didn't ,,ec i t  a t  all until after I fell, 1 didn't e len  know it was 
there. . . . Some of the concrete is vaslled axay.  There are a 
great many cracks where I stepped off. Down a t  the bottom of the 
dr i renay nliere I stepped off there are largc places ~vashccl away. 
. . . 1: n a s  nalking, but t h a t  street is wide  enough for t w o  people t o  
ualX on utzd s tay  out  of d a i ~ g e r .  I couldn't say h o ~ r  far  back from the 
curbing I was walking. I might have been one foot back, I don't 1;nolr. 
how far." 

The issues of ncgligence, contributory negligence, and (lamage were 
,ubmitted to the jury, and ansnered in f a lo r  of plaintiff. Judgment 
n a s  rendered for plaintiff on the verdict. Defendant ma& qeveral es- 
eeptions and assignm~nts of error and appealed to the Suprenie Court. 

Carswell  (e. E r c i n  for p la in t i f f .  
iS'carborough LC B o y d  for d e f e m l a n f .  

C ~ a n s s o s ,  J. At  the close of plaintiff's evidence and a t  the close of 
all the eridence the defendant made motions in  the court belon. for judg- 
m ~ n t  as in case of nonsuit. C. S., 567. These motions were orerruled, 
and in this n e  think there n-as error. There is not such a defect i n  the 
sidenalk as Ire find in G a s p e  z.. .lslleville, 207 N. C., 821. Conceding, 
but not deciding, that  there tras a material defect in the inclined drire- 
way, now closed for d r i r e m y  purposes, the illjury occurred about 10 :30 
in the mornirig. Plaintiff testified, " I t  \$-as a clear day, the sun was 
shining." She further tcstified, "There was nothing obstructing my 
view of this driven ay." 
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The, injury to 1,lailitiff was a sad misfortune. Tlie lavr required plain- 
tiff to usc tlue care-such care as an  ordinarily prude l t  person would 
have c.xcreisct1 under sucll circumstances. She saw, or in the exercise 
of d ~ w  care ought to have seeii, the nature of the driwxvay SIIP was to 
cross. She  tcitificd, "Tliat street is v ide  enough for txvo people to wall< 
on ant1 stay out of cla~lger." If onc v a y  is safe and the ~ t h c r  dniigcronq, 
and a person liiien-, or by tlie cxerciv of tlue carp ought to ha \  c lnionii, 
of the tlangerous TI a y  and goes that nay,  the pcrson is guilty of contrll~n- 
tory ~lcgliyc'ncc :111tl c:~nlrot rccoxcr. Groomc v. A ' f a f e \ z ~ i l / c ,  207 S. C'., 
538. 

For  tlic rcaizoiis given, the judgment in the court he lo^ is 
Reversed. 

FhIRhIOST SCHOOL, INC'., v. MRS. JARIES E. BEVIS. 

(Filcd 20 April, 1936.) 

1. Il.ial F b- 
Where the contract sued on is admitted in tlie ansncr, an issue as to 

tlw csistence of the contract does not arise upon the plvadiligs, and it is 
enor  for the court to submit such issue to ihe jury. C. S., 552. 

2. Schools J3 b--Inadequacy of accommodations and board to n~aint ;~ in  
health held defense to  school's action to recover tuition. 

In an action by a private school to recover the balance due for tuition 
and hoard of defendant's daughter for the school year, in accordance nith 
the contract betneen the parties, defendant is entitled to have her defense 
that the accommodations and board furnished nere inadequate to main- 
tain health, and caused the physical condition of defclid,xnt's dauqhter to 
kwome such that she nas  unable to a t t ~ n d  ~ ! h o o l  hut for half the :ear, 
submitted to the jury. 

APPEAL by plaintiff from Finley, Emergency Judge, :it October Spe- 
cial Tcrrn, 1935, of MECI~LENBLRG. New trial. 

This is an  action to recover the sum of $300.00, the balance due on a 
contract by which the defendant agreed to pay to the plaintiff, for the 
tuition and board of her daughter, for the school year 1932-1033, the 
sum of $1,000.00, said surn being due and payable as follows: On 2G 
September, 1932, $230.00; on 1 Kovcmbcr, 1932, $250.00; on 3 January ,  
1933, $250.00; and on 1 February, 1933, $250.00. 

I t  is  alleged in  the complaint and admitted in the answer that the 
defendant has paid to the plaintiff the sums due on 26 September, 1932, 
and on 1 November, 1932, and has failed and refused t )  pay the sums 
due on 3 January ,  1933, and on 1 February, 1933. 
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I n  her answer the defendant admits that  she cntered into the contract 
with the plaintiff, as alleged in the complaint. I n  defense of plaintiff's 
recol-ery in  this action she alleges: 

"1. That  the defendant allo~ved her daughter, Xildred Young, to 
attend plaintiff's school during the fall term of 1032-1033; that  her said 
daughter attended tlie said school for less than one-half of the school 
year, and that  the defendant has paid to the plaintiff the sum of $200.00 
to cover tuition for the said portion of the academic year during ~v l i i c l~  
the defendant's daughter attended said school, the said sum of $200.00 
I l a ~  ing been paid by the defend:liit to the plaintiff orer and abore ccrtain 
other amounts not included in the tuition fee as aforesaid. 

"2.  That  the defel~dallt's daughter became physically unable to con- 
tinue to attend plaintiff's school, and came to defendant's home in 
Charlotte, N. C., during the Christmas holidays of 1932; that tlcfend- 
ant's said daughter n a s  physically unfit to remain in plaintiff's school 
a t  the time she left for the defeldnnt's home in Charlotte, and that she 
remained in  a weak arid disabled physical condition for several months 
after she returned to defendant's home in  Charlotte; that the physicians 
IT ho attended defendant's daughter advised the defendant that  they could 
not approve of her daughter's return to school; that  on accouiit of the 
physical condition of her said daughter, the defendant notified the plain- 
tiff that her daughter could not return to plaintiff's school after tlle 
Christmas holidays of 1932;  and that thereafter defendant's daughter 
did not return to said school, nor has she since that  time attended the 
said scllool for any length of time whatsoerer. 

"3. That  defendant is advised and belier-es that  her daughter's illness 
jras due to the fact that the plaintiff did not provide her with proper 
food a i ~ d  ~ v i t h  a n a r m  and comfortable place in which to live; on the 
contrary, the defendant avers that  the plaintiff failed to keep its dormi- 
tories warm enough to be sufficiently conlfortable and healthful for 
defendant's daughter; that  the plailitiff failed to provide the proper 
~iourishment for her daughter's health and welfare; and that the plaintiff 
failed to care for and provide for tlie health and development of defend- 
ant's daughter as the plaintiff mas under duty to do so long as defend- 
ant's daughter remained in plaintiff's school as a student; and tlle de- 
fendant further a~ -e r s  that  this lacli of attention and failure to provide 
her daughter x5ith necessary care and protection was the cause of her 
daughter's illness as herein mentioned." 

At the tr ial  of the action, over the objections and subject to the excep- 
-sues : tions of the plaintiff, the court submitted to the jury the following iz 

"1. Was there a contract entered into between the plaintiff arid the 
defendant, as alleged in the complaint 1 Ansm-er : 
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"2 .  Did the defendant ~vrongfully breach the contract, as alleged in 
the complaint ? Answer : 

"3. Did the plaintiff fail to comply with the terms of tlie said contract, 
as alleged in the answer ? Answer : 

"4. What amount, if any, is the plaintiff entitled to recorer of tlie 
defendant ? Answer : ,, 

The jury answered the first issue "So," and under instructions of the 
court that in that  e ~ e n t  they need not ansner the other issues, did not 
answer- said issues. 

From judgment tliat plaintiff recorer nothing of the defendant, the 
plaintiff appealed to the Supreme Court, assigning as error the submis- 
sion by the court to the jury of the first issue. 

Edglzr TI'. Pharr and XcDougle Le. Ervin for plaintiff. 
Guf l~r ie ,  Pierce d? Rlakeney for defendant. 

COXSOR, J. The defendant in her ansver admitted the contract sued 
on by ihe plaintiff, as alleged in the complaint. X o  issue was raised by 
the pleadings with respect to the contract. Fo r  that reason, it was error 
for the court to submit to the jury, orer the objection of the plaintiff, 
the first issue, and to charge the jury tliat the defendant contended that 
they should answer the issue "No." 

I n  Dickens 7; .  Perkins, 134 K. C., 220, 46 S. E., 490, i t  is said : "An 
issue of fact as defined by the Code arises upon the pleadings when a 
material fact is alleged or maintained by one party and controwrted by 
the other. Code, sec. 391." See C. S., 58.2. 

For  the error in submitting to the jury the first issue, the plaintiff is 
entitled to a new trial. The defendant is entitled to h a r e  the jury 
determine the facts on which she relies for her defense to plaintiff's 
recorery in this action. See Horner's Jfilziary School v. Rogers, 167 
X. C., 270, 83 S. E., 315. 

New trial. 

JOHN 9. BAUSHAR, ALSO KXOU'N a s  SIBIER BAUSHAR ACHKAR, AND 
KOWKAB BAUSHAR ACHRAR, HIS WIFE. ASD FRED DAVID, THEIR 
ATTORKEY I X  FACT, V. AIRS. CAROLINE WILLIS, ADMIXISTRATRIX O F  

GEORGE T. TVILLIS, DECEASED, TRGSTEE, AXD STEVE C'OSTOS. 

(Filed 29 April, 1936.) 

1. Appeal and Error J c-Findings of fact on plea in abatement will not 
be disturbed when supported by evidence. 

The court's findings of fact upon a plea in abatement on the ground 
of a prior action pending that the parties are not identical nor the actions 
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substantially alike and his drnial of the plea upon his findings will not be 
disturbed on appeal when the findings are  supported by the record and 
ericlence before him. 

2. Trial F a- 
An exception to the issues submitted nil1 not he sustained when the 

issues present the determinatire questions inrolved and permit the presen- 
tation of all pertinent evidence. 

3. 3Iortgages H p-Foreclosure held properly set aside for  f raud and 
rights of parties adjusted llpon verdict of j u i ~  in this case. 

Plaintiff, the trustor in a deed of trust, instituted this action, claiming 
that defendant agreed to rent the property a t  a stipulated price and pay 
the rent to the eestui que t rus t  so as  to discharge the deed of trust. that 
dcfenclant paid the debt but, instead of haring the deed of trust canceled 
as  :greed. had the notes ass ig~~ed  to him and procured foreclosure by the 
t r u s t c ~ .  Drfcndaiit cle~~ied the allrgntions and set up claim for improve- 
ments and tases paid. H c l d :  The eridence of fraud  as sufficient to be 
submitted to the jury, and, in view of defendant's claim for tases and 
improrements, the jury was properly called upon to ascertain the entire 
amount of rents clue, and upon the verdict of the jury in plail~tiff's favor, 
judgment was proyerl~' entered setting aside the foreclosure and adjusting 
the rights of the parties upon the several amounts found by the jury on 
tlle respective claims of the parties for rents, tases, and imlrrovements. 

_\ITEAL by defendant S t e r e  Contos froin Small, J., a t  Korember  
Term,  1935, of CRAVEK. X o  error. 

T h i s  f as a n  action to restrain the  delivery of a deed by the trustee 
under  power of sale i n  a deed of t rus t  executed by the  plaintiffs on a 
house axid lot i n  the city of N e w  Bern.  Plaintiffs, who were the owners 
of tlle described property, executed, on 24 April,  1929, a deed of t rust  
to  George T .  TITillis, trustee, to  secure payment  of $500.00, evidenced by 
the i r  note of even date  n i t h  said deed of t rust ,  said note  being payable 
to Mrs. Lizzie Rahid .  Plaintiff J o h n  S. Bausliar leased said property 
to the defendant Steve Contos, who is a brother-in-law, a t  t h e  agreed 
rental  of $50.00 per month, upon the alleged agreement t h a t  out of the 
rents  due by h i m  defendant Contos should pay  off said note and  deed of 
trust,  and  p a y  tases  and  repairs.  A t  tlle t ime of the execution of said 
note and  deed of t rust  the  plaintiffs were residents of Xew Bern, S o r t h  
Carolina, but now reside i n  Lebanon, Syria .  

Plaint i f fs  allege that  the  said Contos paid the  note out  of moneys due 
the  plaintiffs, but, with intent  t o  defraud the  plaintiffs, caused said note 
t o  be t ransferred and assigned to himself instead of having same can- 
celed of record, and  requested the trustee t o  advertise and sell the prop- 
erty, and  upon such sale became the  purchaser and  is now seeking to 
h a r e  deed therefor delivered to h i m  by the trustee. 

T h e  defendant Contos denied al l  allegations of f raud ,  alleged t h a t  he 
paid fu l l  value for  the note and  had  same transferred t o  himself, and 
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that he had expended large sums in improvements on the property, and 
asked that the restraining order be dissolved. And the defendant Contos 
allrged further that at the time this action v-as begun there was an 
action pending in the Superior Court of Craren County between the 
same parties, involving the same cause of action about the same prop- 
erty. With respect to the plea in abatement contained in the ansver, the 
court found certain facts and denied defendant's plea cf former action 
pending between the same parties. 

Upon the trial in the Superior Court issues were submitted to the jury 
and answered as follows: 

"1. Did Steve Contos cause the note and deed of trus: securing same, 
that n as payable to Mrs. Lizzie Rahid, to be transferred and assigned to 
himself with intent to cheat and defraud John S. Baushar, as alleged 
in the complaint ? Answer : 'Yes.' 

"2:Did Steve Contos procure the land secured by said deed of trust 
to be sold with the intent to cheat and defraud John S. Baushar, as 
alleged in the complaint ? Answer : 'Yes.' 

"3. I s  John S. Baushar the owner of and entitled to the immediate 
possession of the land and building described in the complaint? An- 
swer: 'Yes.' 

"4. In what amount is Steve Contos indebted to John S. Baushar for 
the rents of said property? Answer: '$20.00 per month.' 

" 5 .  What amount, if any, is Steve Contos entitled to i-ecover of John 
S. Eaushar for improvenients made and taxes paid upon the premises 
described in the complaint ? Answer : '$1,029.42.' 

"6. What amount is Steve Contos entitled to recover fc'r amounts paid 
for and on the note? Answer: '$235.00, with interest,' " 

From judgment on the verdict the defendant Contos appealed. 

Greer & Greer and R. A. S u m  for plaintifs. 
D. H .  Willis, Ward & Ward, and R. E.  Whitehurst for defendant 

Contos, appellant. 

D E V ~ N ,  J. The appealing defendant excepted to the denial of his plea 
in abatement on the ground that there was another action pending be- 
tween the same parties for the same cause. 

This case was before this Court a t  the Fall Term, -1934, upon the 
defendant's appeal from an order of the Superior Court continuing the 
restraining order to the hearing, and is reported in 207 N. C., 511. 
There it is said: "There is no finding that the prior action is for the 
same cause, and that they are substantially alike. Indeed, the two are 
apparently dissimilar." Upon the trial in the court below Judge Small 
made certain findings and adjudged that the defendant's plea of a former 
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action pending between the  same part ies  i n  interest over the same subject 
matter  be denied. T h e  findings of the judge upon the record and  evi- 
dence before h i m  and  his  conclusions will not be disturbed. BucAanan 
c. Clark ,  164 N .  C., 56 ;  ,issurance Sociefy c. Lazarus,  207 N. C., 63. 
I t  appears  t h a t  i n  the other  action Albert J o w d y  was plaintiff and  
Caroliile H. TYillis, administratr ix ,  and Lizzie R a h i d  were defendants. 
Bozc l~ng  v. B a n k ,  209 N .  C., 463;  B a n k  v.  Broadhurst ,  197 N .  C., 365. 

T h e  defenclant's exceptior~ to the f o r m  of issues submitted cannot be 
sustained. These issues seem to present the determinative questions 
lit igated so tha t  they could be uridcrstood by the jury arid all  pertillerit 
evidence presented. P o f a t o  Co. v. Jeanette, 174 N. C., 236. 

S o r  is  there a n y  reversible error  i n  the portions of t h e  charge to which 
exceptions were taken. There  was sufficient evidence to  go to the jury 
on the  allegation of f r a u d  and  intent  to cheat and  overreach the plain- 
tiffs to their  injury,  and  there is  no sufficient reason to dis turb their  
findings. T h e  judgment was  properly entered on the  verdict adjust ing 
the amounts  found  by the j u r y  on the several issues. Nor was i t  e r ror  
to  ascertain the  ent i re  amount  of rents due in  connection with the de- 
fendant 's claim f o r  improrements  arid taxes paid. King v. U,ynum, 137 
N. C., 491. 

S o  error. 

STATE v. CLARENCE HATCHER. 

(Filed 29 April, 1936.) 

1. Automobiles G d-Statute prohibiting operation of vehicle by person 
under influence of intoxicants imports motion of the vehicle and does 
not embrace holding vehicle still by putting foot on brake. 

I n  this.prosecution under C. S., 4506, for operating a motor vehicle while 
under the influence of whiskey, defendant testified that he was not driving 
the truck, but that the driver got out to examine the motor when the truck 
stalled, and that defendant placed his foot on the brake to keep the truck 
from rolling backward. The court charged the jury to the effect that 
holding his foot on the brake to  keep the truck from rolling backward 
was an operation of the truck within the meaning of the statute. Held: 
The instruction entitles defendant to a new trial, operation of a motor 
vehicle nithin the meaning of the statute importing motion of the rehicle, 
and not including the acts of defendant as  testified to by him, and defeud- 
ant  having the right to have the theory of the case arising on his testi- 
mony presented to the jury. 

2. Statutes B c- 
Penal statutes must be construed in the light of the mischief against 

which they inveigh. 
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APPEAL by the defendant from Sink,  J., at  Januar-y Special Term, 
1936, of NECIILENBCRG. New trial. 

At f orney-General Seawell and Assistant At forney-General XcJlullan 
for the State. 

Scarborough d? Boyd for defendant, appellant. 

S c r r ~ s c x ,  J. This  case was heard upon appeal from the county 
recorder's court of Mecklenburg County upon a m r r a n t  charging a vio- 
lation of C. S., 4506, which reads as follows: "Any ptmon who shall, 
while intoxicated or under the influence of intoxicating liquors or bitters, 
morphine or other opiates, operate a motor vehicle upon any public 
highway . . . or the streets of any city or town in this State, shall 
be guilty of a misdemeanor, . . ." 

Jake  Culp, a rural  police officer and State's witness, testified that  
"The defendant Hatcher was under the wheel. I couldn't tell who 
stopped the truck. I t  was stopped when we got up  bei,ide of it. The  
car was headed u p  the hill." . . . "We got him out from under the 
steering wheel. Mr.  Hatcher Tvas under the steering  heel when the 
trucli rolled back down the hill into the curb. The defendant cursed 
a good deal. Mr. Hatcher was drunk that  night." 

The defendant testified in his own behalf that  "a fellow named M e l ~ i n  
NcClure was driving the truck and i t  stalled or s t o p ~ e d .  I was not 
u ~ ~ d e r  the  heel a t  all when the truck moved backwards. X r .  XcClure 
got out of the car to work on the carburetor and I put my  foot on the 
brake to keep the car from running backwards." . . . "The car 
did not roll back, not while I was in it. -1fter Mr.  Culp, the officer, 
pulled me out, it  rolled back to the curb. I did not haye a drop to 
drink." 

The defendant reeer~ed exception to the follo~ving ewerpts from his 
Honor's charge: "The court charges you, gentlemen of the jury, that  
if you are satisfied from the testimony in this case that  he d r o ~ e  the car 
there, that he was intoxicated, or had consumed liquor or drugs or 
opiates to the extent that his normal fulictions nere  interfered v i th .  or 
if he biteked the car partially down the hill, or if he heid the car fhere on 
t h e  hill, fhat was an operation of fhe car within contemplation o f  t h e  
lnzv, and if he n-as drunk at the time he did it, or under the influence of 
liquor or drugs, and you sllall be so satisfied, beyond a reasonable doubt, 
it  would be your duty to return a verdict of guilty." We think this 
csception is ve l l  taken and entitles the defendant to a new trial, since 
the charge is to the effect that  if the defendant did nothing more than to 
hold the car on a hill, that  would constitute an  operation of the car 
within contemplation of the law, and that  if the defendiint mas intoxi- 
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cated a t  the time he ~ o u l d  be guilty of violation of the statute. 811 
penal statutes must be construed in the light of the mischief against 
nhich they inveigh, and we apprehend that  it was neler  the intention of 
the Legislature to make it unlaxful  for a person to prevent an automo- 
bile from moving on the highnay,  although such person may be intoxi- 
cated at the time. The word "operate," when used in connection with 
an  autumobile, clearly imports motion-motion of the automobile. The  
holding of an automobile still on a hill by placing one's foot on the brake 
while tlie driver worlied on tllc carburetor callnot be construed as oper- 
ating the autonlohile. 

Tlle eridence is collflicting as to  what the defendant actually did at 
the tirue under investigation, and we do not intimate what the true 
statc of facts was, but ouly hold that  the defendant had a right to have 
the theory of the case arising on his testimony presented to tile jury, 
wliich riglit was denied liirn by his Honor's charge. 

S e w  trial. 

(Filed 29 April, 1936.) 

Criminal Lam G m-Plea entered by defendant in recorder's court held 
not determinable in Superior Court by evidence clehors the record. 

On a ~ p c a l  by defcndant from judgment of the recorder's court, the 
court heard evidence dchors the record offered by the solicitor tending to 
show that defendant had pleaded guilty in the recorder's court, the record 
failing to show the plen entered !I$ defendant in that court. The judge 
of the Superior Court found, from the eridence offered by the solicitor, 
that defendant had entered a plen of "guilty" in the recorder's court. 
Held: I t  was error for tlie judge of the Superior Court to determine the 
plea entered in the recorder's court ul~on the evidence dehors the record. 
The court might hare resorted to a writ of certiorari or recordari. 

APPLAL by defendaiit from Sink, J., at J anua ry  Special Term, 1936, 
of MECI~LE~*BCRG. 

Criminal prosecution, tried origirially in the recorder's court of the 
city of Charlotte upon warrant charging the defendant with operating 
an automobile on a public highv-ay nhi le  under the influence of an  
intoxicant, in violation of C. S., 4506. 

Fro111 judgmeut in recorder's court that  defendant pay a fine of $50 
and costs and assigned to work on the roads for ninety days-the road 
sentence to be suspelided on condition the defendant refrain from driv- 
ing an autonlobile in this State for that period-the defendant appealed 
to the Superior Court of Necklenburg County. 
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When the case was called for tr ial  i n  the Superior Court, the defend- 
ant entered a plea of "Sot  guilty"; whereupon, the solicitor sought to 
show by evidence dekors  the record that  he had pleaded guilty in the 
recorder's court. The  transcript of the record did not :sho~v what plea 
was entered in the recorder's court. 

After hearing evidence, pro and con, the judge found as a fact that the 
defendant had entered a plea of guilty in  the recorder's court, and 
declined, in his discretion, to permit the defcudant to wil hdraw his plea 
entered in the recorder's court and enter a plea of not guilty in the 
Superior Court. 

Judgment was thereupon rendered that  the defendant pay the mini- 
mum fine of $50 and costs, and surrender his drirer's license to the clerk. 

Defendant appeals, assigning errors. 

d f forney-General Seawel l  a n d  Assis tant  At torneys-General  , l IcXul lan 
and B r u t o n  for the  State. 

Carswell  (e. Emin for de fendan t .  

STACY, C. J. On the record as i t  came from the recorder's court, the 
defendant m7as entitled to a tr ial  de novo  i n  the Superior Court. Ch. 
338, see. 3, Private Laws 1009. The solicitor sought to show by eri- 
dence dehors that  the defendant entered a plea of guilty in the recorder's 
court, and that, therefore, the appeal ~ v a s  only on matters of l av ,  e.g., 
sufficiency of ~varrant ,  validity of statute, or legality of judgment. S. v. 
lT.'arre?(, 113 K. C., 683, 18 S. E., 408. Compare S. z. Ingra tn ,  204 
x. C., 551,  168 S. E., 837. Without resorting to cer t iora4  or ~ e c o r d a r i ,  
the judge undertook to determine the question for himself. This v a s  in 
excess of his authority. S. c. Pas ley ,  180 K. C., 695, 104 S.  E., 533; 
S. v. Koonce,  108 K. C., $52, 12  S. E., 1032; N e a l  v. Colules,  71 S. C., 
266. 

Let the cause be remanded for disposition sanctioned b,g law. 
Error.  

PEARL &I. GEORGE, ADMIKISTRATRIS OF JOHN J .  GEORGE, DECEASED, V. 

ATLANTA AiYD CHARLOTTE AIRLINE RAILWAY COMPAKT, 
SOUTHERN RAILWAY COMPANY, A m  GEO. B. SORRELLS. 

(Filed 29 April, 1936.) 

1. Appeal and Error L d- 
The decision of the Supreme Court on a former appeal constitutes the 

law of the case, and may not thereafter be attacked in mbsequent pro- 
ceedings. 
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2. Death B a: Limitation of Actions B g-Where conlplaint fails to state 
cause of action, amendment constitutes a new action. 

It n a s  determined on a former appeal that plaintiff's complaint in this 
actiou for wrongful death failed to state a cause of action against the 
corporate defendants. Thereafter plaintiff n a s  allowed to amend his com- 
plaint. H e l d :  The amendment constituted a new action so fa r  as  the 
coiporate defendants are  concerned, and it  appearing upon the face of the 
record that more than one year had elapsed betnenl the accrual of the 
cauw of action and the filing of the amended complaint, the demurrer of 
the corporate clefendants n o s  p ~ o p c r l ~ .  sustained, the action against them 
not having been instituted vithin the limitation preqcribed by C .  S., 160. 
The distinction betneen tlie defcctire statement of a rood cause of action 
and the statement of a defectire cause of action is pointed out. 

3. Same- 
The fact that an action for wrongful death is not iristitutrd n.ithin the 

limitation prescribed by C. S., 160, may be taken ai1~:rntage of 117 de- 
murrer nhen  the dates appear as  ;i matter of record. 

.\PPEAL by plaintiff f r o m  ETinley, J . ,  a t  December Term,  1933, of 
G a s ~ o s .  Affirmed. 

,Iction for  wrongful death alleged t o  have resulted f r o m  a collision 
betnecn a n  automobile i n  w l ~ i c h  the plaintiff's intestate was r i d i l ~ g  and 
a passenger t r a i n  of defentlarits, ra i lway companies. 

Plaintiff alleges tha t  the death of her  intestate was caused by the 
joint negligence of defendants, r a i l n a y  companies, mld George U. Sor-  
rells, t l r iwr  of the automobile. Defmtlants ,  ra i lway companies, tlemurlwl 
to the amended coliil~laint, and  f r o m  judgment sustaining the demurrer  
and d~smiss ing  tlie action as  to  the  corporate defendants, the  plaintiff 
appealed. 

8. R. XcC' lurd ,  E. R. Tl'arren, and  T i l l e t t ,  Tilleft & Kennet ly  f o r  
plain f if. 

Clyde  R. I f o e y ,  ( ieo .  B. ,lfa.son, and  R ichard  C .  K e l l y  for defendants .  

DETIS, J. T h e  facts  alleged i n  the complaint sufficiently appear  i n  
the report of th i s  case on a former appeal  (George  7.. R. R., 207 N. C., 
1 5 7 )  a n d  need not be restated. 

T h e  chronology of the case as  shown by the  record before us seems t o  
be as  fol lo~i-s :  T h e  death of plaintiff's intestate is  alleged to have oc- 
curred 1 6  September, 1932. T h i s  action was instituted 2.2 August,  1933. 
Demurre r  of the corporate defendants to the  original complaint  as 
heard  a t  J u l y  Term,  1934, of Gastoil Superior  Cour t  and  was sustained. 
Upon appeal  to this  Court ,  F a l l  Term,  1934, the ru l ing  of the  Superior  
Court  n a s  affirmed (opinion filed 1 2  December, 1931).  Thereafter ,  a t  
J u l y  Term,  1935, plaintiff was granted lea re  to  amend her  complaint 
and  the amendment  to the complaint n a s  filed 9 August,  1933. 
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The decision on the former appeal in this case wari based on the 
authority of Ball inger  o. T h o m a s ,  195 N. C., 517, and t h ~ t  decision must 
be held to be controlling. I t  has become the law of the case, and i t s  
correctness is not now open to debate. 

The  result of that  decision was the holding that  the plaintiff had not 
stated a cause of action against the railway companies. I t  was not a 
defective statement of a good cause of action; it did not state facts suffi- 
cient to constitute a cause of action. 

I t  follows, therefore, that  an  alneildrneiit to  the complaint, if i t  be 
good and available, would relegate the plaintiff to the position of having 
thereby for tlle first time stated a cause of action against the demurring 
defendants; and since it was not filed until August, 1935, nearly three 
years after the death of the iatestate, plaintifl's right of action under the 
ame1idc.d. conlplniiit cannot be maintained. C. S., 160. Dates which 
appear as a matter of record may properly be considered by the court 
upon a cleniurrer. I larper v. Bullock, 198 X. C., 448. And the fact  
tliat t l ~  actioii 11ow sought to be maintained on thk amended complaint 
originated more than one year after the death of intestate can be taken  
advantage of by clcmur~w. C a p p s  v .  R. I?., 183 S. C., 181; Taylor 2;. 

C1zi~bcr1.y  Iron ( 'o.,  94  X. C., 525 ; a i d  R. I;'. v.  W h i t e ,  230 U. S., 507. 
I n  L a s s i t w  v.  R. R., 136 S. C., 89, the Court points out the distinc- 

tion between tlie de fec t i~e  statcinent of a good cause of action and the 
etatemeiit of a dcfcctire CRUSe of action, but i t  was held in Capps  v. 
IZ. IZ., supva, that  an an~enclment iiltroducing a cause of action which 
had not tlicretofore been stated, mas demurrable if moi-e than twelve 
nlontlis had elapsed from the death of illtestate to tlie iiliiig of such 
ameridment. 

TTe conclude, therefore, that the judgment sustaining tlle demurrer as 
to the corporate defendauts must be affirmed. 

Affirmed. 

J. A. TATLOR, AD;\~INISTRATOR, v. H. T. CSUDLE. ADMINISTRATOR. 

(Filed 29 April, 1936.) 

1. Automobiles E a-Owner of car is negligent in permitting reckless, in- 
competent person to drive his car. 

C~ ide i~ce  that the owner of an automobile permitted a person to drive 
tlle car nlio was n recliless and incompetent driver and given to the 
habitual and escessire use of liquor is he ld  sufticient to 3e submitted to 
the jury on tlle issue of the owner's neglicence in permitting such person 
to drive his car. 
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2. Automobiles D a :  Trial D a-Conflicting evidence held to  raise issue 
of fact for jury on question of contributory negligence of guest. 

Conflicting evidence as to whether plaintiff's intestate knew the general 
reputation of the driver of the car as  reckless and incompetent and 
addicted to drink when intestate got into the car as such driver's guest 
is he ld  to raise an issue of fact for the jury on the question of intestate's 
contributory negligence. 

, ~ P P E A L  by defendant from Shazu, Emergency Judge, at January  Spe- 
I L E ~ B U R G .  cia1 Term, 1936, of MECI- 

Civil action to recover damages for death of plaintiff's intestate, 
alleged to have been caused by the wrongful act, neglect, or default of 
defendant's intestate. 

The case mas tried upon allegation and evidence tending to show that  
on 2 October, 1932, plaintiff's intestate, a boy sixteen years of age, was 
liilled while riding in an  automobile owned by George B.  Caudlc and 
iiegligcntly driven a t  the time by Hunter Byrum. I t  is in evidence 
that Byrum was a reckless and incompetent driver, given to habitual 
and excessive use of liquor. and that  Caudle permitted him to drive his 
car, knoving him to be such a person. I t  is further in evidence that  the 
tlrirer of the Caudle car, in attempting to go around another car, on a 
rough and dusty road in Xontgomt.ry County, at a speed of sixty miles 
an hour, ran off the road into the ditch, hit a stump, turned the car over, 
and killed plaintiff's intestate. 

The coroner and undertaker teqtified that they smelled whiskey on 
Hunter  Byrum's breath soon after the accident. 

Under defendant's plea of contributory negligence, there was evidence 
tending to  show that  plaintiff's intestate n a s  driving the C'audlc car a t  
the time of the in jury;  also that  he suggested the ride in  question; arid 
that  Hunter  Byrum's reputation as a reckless and unsafe driver was 
known to plaintiff's intestate before starting upon the fatal  trip. 

There was evidence in  rebuttal on behalf of the plaintiff. 
The  usual issues of negligence, contributory negligence, and damages 

nere submitted to the jury and answered in favor of plaintiffs. From 
judgment thereon defendant appeals, assigning errors. 

H. C.  Jones and Brocil- Ba~l i ley  for plaintif. 
X. K. Harrill and J .  F.  Sewell for defendant, 

STACY, C. J. The liability of the owner of the car is predicated upon 
his alleged negligence in intrustilig his autoniohilc to a reckless and 
illcompetent driver, one given to  habitual and excessive use of liquor, 
and known to be irresponsible or untrustworthy. Eller v. Dent, 203 
S. C., 439, 166 S .  E., 330; Robertson v. Aldridge, 185 N.  C., 292, 116 
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S.  E. ,  742; Tyree v. Tudor, 183 N.  C., 340, 111 S. E., 714; Elliott v. 
Harding, 107 Ohio St., 501, 140 11'. E., 338; 36 A. L. R., 1128. There 
was ample evidence to support this allegation. 

While i t  would seem the jury might well have answei*ed the issue of 
contributory negligence in favor of the defendant, in view of the evidence 
tending to show plaintiff's intestate's knowledge of Byrum's general 
reputation and character as a reckless and unsafe driver, still there is 
evidence to the contrary, and the issue was one for the twelve. Lincoln 
v. R. R., 207 X. C., 787, 178 S. E., 601. 

The record presents no exceptive assignment of error upon which a 
new tr ial  could be awarded, hence the result will not be cisturbed. 

No error. 

IN RE AP~~I.ICATIOS OF N. B. BROUGHTON ESTATE TO BUILD FILLISG 
STATION IN CITY OF RALEIGH. 

(Filed 29 April, 1936.) 

Municipal Corporations H b- 
The approval by the Board of Adjustment of a denial of a permit to 

erect a filling station on certain land does not constitute r e s  judicata upon 
a second application made therefor three years after the first application 
upon substantial change of the traffic conditions. 

APPEAL by petitioner from Parker, J., a t  October 'Term, 1935, of 
WAICE. 

Certiorari to review ruling on application for permit to build filling 
station. 

I n  April, 1935, perinit was issued to "N. B. Broughton Estate" to 
erect a filling station a t  the southeast corner of Edenton and Person 
streets i n  the city of Raleigh. Objection m7as made and the matter ap- 
pealed to the board of adjustment on the ground that  such permit was 
in violation of the zoning act and ordinances, and that  : I  similar appli- 
cation had been denied in April, 1932. Protest overruled and issuance 
of permit sustained on ground of "changed conditions and in view of 
the fact that  this property has heretofore been zoned for neighborhood 
business"; whereupon, certiorari was had to review the action of the 
board of adjustment by the Superior Court of Wake County, as pro- 
vided by statute. 3 C. s., 2776 ( r ) ,  et  seq. 

Upon evidence offered in the Superior Court, and from a personal 
inspection of the locus in quo, his Honor concluded that  there had been 
no substantial change in conditions and that  the adverse d i n g  in April, 
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1932, "was a n d  is res  judicata i n  the  present proceeding." T h e  action 
of t h e  board of adjustment  mas reversed and  the  permit  declared nul l  
and void. 

Pet i t ioner  appeals, assigning errors. 

John 11'. Hinsdale ,  J .  111. B r o u g h f o n ,  and  W .  H .  Y a r b o r o u g h ,  Jr., for 
petit ioner.  

Charles  U. H a r r i s  f o r  respondenfs .  

STACY, C. J. T h e  single question presented by  the  appeal  is  whether 
the board of adjustment  was precluded, on the  principle of res  jud ica fa ,  
f r o m  approving issuance of building permit  i n  April,  1935, by reason of 
i ts  approval  of a denial of a s imilar  application i n  April,  1932. 

T h e  t r i a l  court held t h a t  t h e  case was  controlled by the decision in 
Li t t l e  v. Rale igh ,  195 K. C., 793, 143  S. E., 827. T h e  two cases a r e  not  
alike. I n  the  first place, the  cited case was on  application '(to reopen 
and  rehear" a former decision which had  received judicial approval 
sub n o m i n e  H a r d e n  v. Rale igh ,  192 N .  C., 395, 135  S. E., 151. S o t  so 
here. I n  the next place, Lzttle's case, supra,  was not  only identical i n  
allegation a n d  fac t  ~ ~ i t h  the  or iginal  case, but  was i n  t r u t h  the same 
case. Here ,  t h e  traffic conditions as  found by t h e  board, ('have mate- 
rially changed since the  former application was acted on i n  1932." 

T h e r e  was e r ror  i n  holding the  principle of res  judicata applicable 
to the  facts  of the present record. 3-1- C. J., 808; 43 C. J., 356, e t  seq. 

E r r o r .  

STATE v. GEORGE SMITH. BENJAMIT\' TUDOR, A z u s  DICK TUDOR, 
AND JEWEL GRAY. 

(Filed 29 April, 1936.) 

1. Kidnaping A a-Evidence disclosing that witness voluntarily went with 
defendants held insufficient t o  support charge of kidnaping. 

The State's evidence tended to show that two of defendants accosted 
the State's witness a t  a dance hall and expressed a desire to tall< n i th  
him, that the witness voluntarily accompanied them, and got in the car 
~ ~ i t h  all three defendants and was driven to a spot nhere he was accused 
of having taken a pistol belonging to one of defendants, and that  ullon his 
denial he was assaulted by t v o  of defendants and thereafter put back in 
the car and returned to the dance hall, there beillg no evidence that the 
purpose of defendants was other than to question him about the pistol and 
to assault him upon his denial, is held insufficient to support a charge of 
kidnaping, i t  appearing that neither force nor fraud was exerted to compel 
the witness to accompany defendants. 
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2. Conspiracy B b- 
.Evidence held suf3cierit to be submitted to the jury on question of guilt 

of two of defenda~~ts on charge of unlawful conspiracy to assault the 
State's witness. 

3. Assault B c- 
Evidence 7~e ld  sufficient to be submitted to the jury on question of guilt 

of one of defendants on  charge of simple assault. 

,IFPEAL froni Parker, J., a t  J anua ry  Term, 1936, of HALIFAX. 
Def~wdants Smith, Tudor, and Gray were indicted for kidnaping 

one F rank  JIitchell, and also for unlawful conspiracy to assault and beat 
said 3Ltchell. 

At the close of the State's evidence, and again a t  the close of all the 
evidence, the defendants moved for judgment of nonsuit and excepted 
to the refusal to grant said motion. 

There was verdict of guilty as to the three defendants on the charge 
of kidnaping, verdict of guilty as to defendants Smith and Tudor on 
charge of conspiracy, and verdict of guilty of simple assault as to de- 
fendant Gray. 

From judgment on the verdicts defendants appealed. 

Attorney-General Seawell and Assistant Attorneys-General ;lfc,llullan 
and B r u f o n  for the State. 

J .  Tt'inficld Crew, Jr., and Geo. C.  Green for defend~znts Smith and 
Tudor. 

Gholson LC. Gl~olson and Cromwell Daniel for defendznt Gray. 

D ~ r r s ,  J. An examination of the evidence i n  this case leads us to the 
conclusion that the defendants' motion for judgment of nonsuit on the 
charge of kidnaping should have been allowed. 

I t  appears that  defendants suspected the State's witness Mitchell of 
having taken a pistol belonging to Tudor, who is his wife's first cousin. 
Defendants Smith and Tudor accosted him at a dance llall in Roanoke 
Rapids, North Carolina, and expressed the desire to talk with him. 
H e  testified that  he went across street with Tudor of hi!; own free mill. 
though Tudor held his arm, and that  he got in an  automobile with 
Smith,  Tudor, and two nomen;  that  he was then driven across the river 
a short distance to a secluded place, and there charged with taking the 
pistol. Gpon his denial, Smith struck him on the ear w ~ t h  his fist, and 
he ran.  He testified he was pursued, o r e r l ~ k e n ,  and struck again in  the 
back, and was put back in t h e  autonlobile by Smith and Tudor and 
finally brought back to the dance hall, where he got out. I t  did not 
appear that  either force or fraud was exerted to compel Mitchell to enter 
the automobile with defendants, nor that  they had any other purpose 
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than  to question h i m  about the pistol, and  upon his  denial to beat him.  
Y o  neapons  of a n y  kind were used, and  no serious i n j u r y  was done him. 

T h e  evidence fal ls  short of the d(61iition of kidnaping given i n  S. r .  
Ziarrison, 145 1. C., 408, and  8. 2.. Xarks,  178 N. C., 730. 

There  was, however, evidence sufficient to  w a r r a n t  the  cerdict and  
judgment against defendants S m i t h  a n d  T u d o r  on charges of unlawful  
conspiracy to assault the witness Mitchell, and to sustain the c o n ~ i c t i o n  
of G r a y  f o r  simple assault. 

T h e  conriction and  judgment a s  to  defendants S m i t h  and  Tudor  on 
charges of conspiracy and  the conviction and  judgment  as  to defendant 
G r a y  on charge of simple assault a r e  affirmed. 

T h e  judgment and sentences a s  to thc other defendants on charge of 
kidnapping must  be stricken out i n  accordance with this  opinion. 

Modified and affirmed. 

R. T. JIcK'AIR v. DR. I<II,RlER & CORIPANL', IKC., AND CHARLES E. 
ROCHFORD. 

(Filed 29 April, 1936.) 

Automobiles C a :  C e-Evidence held to disclose contributory negligence 
of plaintiff in attempting to pass defendant's parked car. 

The evidence disclosed that  the car owned by the corporate defendant 
and operated by the individual defendant m s  parked on the hard surface 
of the highway, in daylight, that plaintiff turned his car to the left to 
pass the parked car nhen he saw another car approaching from the 
opposite direction, apprehended he could not pass the parked car without 
hitting the oncoming car, turned back to the right and was unable to 
stop before hitting the parked car. Held: Conceding defendants TT-ere 
negligent in parking the car on the hard wrface in violation of C. 9.. 
2621 ( 6 6 ) ,  the evidence discloses contributory negligence of plaintiff as a 
matter of law in attempting to pass the parked car without first ascer- 
taining that he could pass the car in safety. 

APPEAL by  defendants f r o m  Noore ,  Special Judge, a t  September 
Term,  1935, of HALIFAX. Reversed. 

T h i s  i s  a n  action t o  recover damages f o r  injur ies  suffered by  the 
plaintiff, both t o  h i s  person and  to h i s  automobile, and  caused, as  alleged 
i n  the  complaint,  by  the  negligence of the  defendants. 

T h e  defendants  i n  their  answer denied tha t  the  plaintiff's injur ies  
were caused by  the i r  negligence, as  alleged i n  the  complaint,  and in f u r -  
ther  defense of plaintiff's recoyery i n  this action alleged t h a t  t h e  plaintiff 
by h i s  own negligence contributed to  his injuries. 
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Tlic jury answered the issues submitted by the couit ill accordance 
n ith the contentions of the plaintiff, and assessed liis damages a t  $357.50. 

From judgment that  plaintiff recorcr of the defendants the sum of 
$387.50, nit11 interest ant1 costs, the dcfcntlmits a p p ~ n l c d  to tlie Supreme 
Court, a s s i g ~ i i ~ ~ g  as error the rcfusal of tlie court to a l l ~ m  thcir iiiotion 
a t  tlie close of all the cxidcncc for jutigmclit as of nonsuit. 

CYosn.ox, J. L\s a witness in his on11 behalf at the tricl of this action, 
the plaintiff testified as follows : 

"On the riioriiiiig of 12 December, 1934, 1 left lrly lionie in Sorfolk, 
Virginia, ill my automobile, intending to t l r i ~  c to Rocky Mount in this 
Statc. As 1 n : ~ s  approaching the t o ~ i i  of E:iifield, in Halifax County, 
Sort11 Caroli i~a,  fro111 t l i ~  iiortli, a t  about 1 2  4 5  p.m., I p:lssc(l olcr  the 
top of a hill eiitl wn-. at a t l i i t a~~ce  of nbnnt 63 varcls nlleatl of me, 
an :iutomobile on tlie highway, headed in tlie ,ame tlirectioi~ t l ~ t  I was 
tral  ~ l i i ~ g .  *It first 1 coliltl not tell nlietlier tlic :rutoiiiohile wa.2 mowrig 
or standing still. I was then driving at a speed of about 2.i ~ni les  per 
hour. 1 decidcd to pass tlic autoli~ohile, a i d  spertled up  lily autoinohile. 
I soon discovered that  the automobile was i ~ o t  moring, but n-as parked 
on the higlinay. When I was uitliin about 30 feet of the pnrlred auto- 
mobile, I turned to my left to  IS it. L\s I d ~ d  so, I ::aw an :~utoino- 
bile n~)l)rowliing from the south. I rcalizrtl at oricc tlint I t-oultl not 
pass the approacliing automobile on the liiglin ay in .aft'tp. 1 then 
turrirtl to my  right, and put on my brakes, wliich wcre in good condition, 
but was unable to stop my automobile before I struck tlie tlefendants' 
automobile, wliicli ~i as still parked oil tlie highway :11iwd of me. 
the result of illy striking the defendants' parked nutoniobilr n i t h  nly 
automobile, 1 suffered injuries both to my  person and to my  automobile. 
I attenlpted to pass defendants' automobile 11efore I snn. tlic auto~liobile 
approaching from the south." 

Conreding that  there was e\ idei~ce at the trial of this action tending 
to slio~v tliat the defendant Charles E. Rochford, while drir ing the auto- 
mobile on.nec1 by the defendai~t Dr.  Kilmer & Company, Inc., ill the 
pcrforiuance of his duty as its employee, w:ts liegligcnt in parking tlie 
automobile on a State IIighway in Halifax ( 'our~ty,  & ortli ('arolina, 
in riolatioli of (J. S., 2621 (66))  and that such negligewe mas a proxi- 
mate cause of plaii~tiff's injurirs, as alleged in tlie coniplaint, n-e are of 
opinion that  all the evidence, including tlic tcstiniony c f  the plaintiff, 
showed that tlie plaintiff contributed to liis iiijurics by his own ~i rg l i -  
gcnce ill failing to stop his automobile \\lien he discoverc~ci tliat tlcfend- 
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ants' automobile was parked on the highway ahead of him, and in at- 
tempting to pass said parked automobile without first ascertaining that  
no automobile or other vehicle was approaching from the opposite direc- 
tion. Fo r  this reason, there was error i n  the refusal of the trial court 
to allow defendants' motioil, a t  the close of all tllc erideuce, for  judg- 
ment as of nonsuit. The motion should h a r e  been allowed and the 
action dismissed. The judgment is  

Reversed. 

THE S O R T H  CAROLIKA MASONIC: FOUNDATION ET AL. V. GURR'ET P. 
HOOD, COMMISSIOXER, ET AL. 

(Filed 29 April, 1936.) 

Banks and Banking H -Deposit by fiduciary in bank acting as  custodian 
of its funds held not to constitute preferred claim. 

The foundation of a benevolent society selected a bank to act as custo- 
dian of its funds, agreeing that the bank acting as custodian should 
receive a stipulated sum annually for its services and should treat the 
funds like other savings deposits, the foundation retaining colltrol over 
the funds and receiving interest thereon. A t  the time the ballk became 
insolrelit nncl closed its doors, the funds were represented by certificatcs 
of deposit. Held:  The foundation is elititled to proTe its claim against 
the bank for tlie deposit as a common claim, but is not entltled to a 
preference thereon. 

DEVIK, J., took no part iu the consideration or decision of this case. 

,\PPEAL by plaintiffs from Cowper,  Specla1 Judge, a t  October Term, 
1934, of WAKE. 

Civil action to establish preference, or priority of claim, to f u i ~ l s  in 
hands of liquidating agent of insolvent bank. 

I11 January,  1931, fuiids and investments held hg the "3lasonic 
Teinple Committee" nere  transferred to plaintiff, Sort11 C'aroliila 
Masonic Foundation, which corporation, i n  J u l y  of that  year, selected 
the Korth Carolina Bank aud Trust  Conlparly "as custodian of lts 
securities and cash principal, the committee deposits to be treated like 
other savings deposits, and to be held subject to the orders of the trus- 
tee," compensation to the bank for so acting being fixed a t  $50.00 per 
annum. The bank operated both a trust department and a savings 
department under charter authorization. 

With knowledge of the plaintiffs, all moneys placed with tlie bank 
were deposited by the custodian in its regular savings department, and 
mere "treated like other savings deposits," i.e., commingled with the 
general assets of the bank, used as such, and interest was paid thereon. 
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TVl~en the bank reduced its interest rate on savi~igs deposits to 3 % )  the 
form of the account, which then amounted to $100,000, was changed to 
certificates of deposit (four of $25,000 each), bearing interest a t  the 
rate of 4% per annum. 

I n  January ,  1932, on instructions from the plaintiffs, the bank pur- 
chased out of said funds and for said account $50,000 of Liberty Bonds, 
reducing the cash account to $50,000-represented by two certificates of 
$25,000 each, at nhich  figure i t  stood until the bank closed in 1933. 
The Liberty Bonds hare  been turned orer to plaintiffs. 

Five per cent of plaintiffs' cash claim has been paid, and defendants 
concede the balance is properly provable as a common claim. The 
plaintifis seek a preference. 

From judgment denying a preference, and reserring :dl other matters 
for future determination, plaintiffs appeal, assigning errors. 

D u n n  d Johnson,  P o u  d Pou,  and J .  L. Ernanuel fo r  plaintiffs. 
BrooX,s, J fcLendon  d Ilolderness for defendants. 

STACY, C. J. I s  plaintiffs' claim one of preference or one of com- 
monalty? This is the only question. The amount is agreed upon, and 
d l  otller matters were reserred for future determination. 

I t  is not perce i~ed upon wliat theory the case can be distinguished in 
principle from a general deposit by any other legally self-depositing 
fiduciary, e.g., fiscal or finaru&d agent ( T r u s t  Co. v. Hgod,  Comr. ,  206 
N. C., 268, 173 S. E., 601; Cnderwood v. Hood,  Comr., 205 X. C., 399, 
171 S. E., 364)) esecutor ( I n  re  Garner Bank ing  and T r u s t  Co., 204 
N. C., 791, 165 S. E., 813)) guardian ( I n  re H o m e  Sari7zg.s B a n k ,  204 
S. C., 454, 165 S. E. ,  658; B a n k  v. Corp. Com., 201 Y. C., 381, 160 
S. E., 360; Iliclis v. Corp. Com., 201 N. C., 519, 161 S. E., 545; Roebuck 
v. Sun: ty  C'o., 200 N. C., 196, 156 S. E., 531), trustee ( P a r k e r  v. Hood,  
Comr.,  209 N. C., 491), "Mortgage Pool Account" made up of sums due 
guardians, executors, administrators, and other fiduciaries (C'ocke v. 
Hood,  Comr., 207 X. C., 14, 175 S. E., 841). Especially is  this so when, 
as here, the cestui agrees that  the cash deposits in the hands of the custo- 
dian sllall be "treated like other savings deposits," retains control over 
the disposition of the funds, and receives interest thereon. 

Under the foregoing authorities, the tr ial  court was justified in hold- 
ing plaintiffs' claim properly provable as one of commonalty, and not 
one of preference. 

The cases of Andrezvs v. Hood,  Comr.,  207 N. C., 499, 177 S. E., 636; 
Zachery v. Hood,  Conzr., 205 N. C., 194, 170 S. E., 641; CocX,e v. Hood,  
Comr.,  205 Ir'. C., 532, 170 S. E., 637; Lauerkass 2 % .  Hcod,  C'ornr., 205 
3. C., 190, 170 S. E., 655; Flack v. Hood,  Comr.,  204 :V. C., 337, 168 
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S. E., 520, cited and relied upon by plaintiffs, a r e  dis t iuguisl~able by 
reason of different fact  situations. 

T h e  judgment is supported hy the decisions first above cited. 
Affirmed. 

DEVIX, J., took no p a r t  i n  the consideration or  decision of this case. 

HARDWARE MUTUAL FIRE IKSURAXCE COJIPAST v. J .  W. STIKSOK, 
TREASURER-TAX COLLECTOR OF MECKLENBURG COVSTT, S. C'., B Y D  JIECK- 
1,ENBURG COUKTY, R'. C. 

(Filed 29 April, 1936.) 

1. Appeal and Error J g-Where rights of partics arc determined by hold- 
ing on one exception, other exceptions need not bc considelSrd. 

Wliere it is determined on appeal that a taxyayer iq not liable for the 
t a s  levied on certain reserves deducted by the taspayer from solvent 
credits, the question of whether the tasing county could add such reserves 
to the tasable property after the taxpayer's tax return had been approved 
by tlic County Board of Equ:~lization and Review need not hc couiidered. 

2. Taxation B d- 
Under our constitutional and statutory provisions all property, real and 

personal, is subject to taxation, unless exempt from taxation by the Con- 
stitution. Art. T, see. 3 ;  K. C. Code, 7971 (15). 

3. Taxation B a-Insurance company may deduct "unearned premiums" 
from solvent credits in listing property for taxation. 

Unearned premiums are a liability of an insurance company, K. C. Code, 
6437, 6294. and an amount set apart by a mutual company as  a res'rre tor 
the rebate of unearned premiums to its policyholders upon cancellation of 
policies in accordance with its by-laws is properly deducted by the insur- 
ance company in listing its solvent credits for taxation, N. C. Code, 7971 
( U ) ,  7971 (46) ,  subsec. 26. 

APPEAL by plaintiff and  defendants f rom Harding ,  J., a t  Regular  
March  Term,  1936, of NECKLENBCRG. Rerersed on plaintiff 's appeal.  
Affirmed on defentlants' appeal.  

T h i s  i s  a submission of controversy without action. S. C. Code, 
1935 (Blichie), sec. 626. J u r a t  by the litigants. 

"1. T h a t  the  said Mecklenburg County is, and was a t  the  times herein 
set for th,  a political subdivision of the  S ta te  of S o r t h  Carolina, with 
pox-er, through i t s  prolper officers, to  l e ~ y  and  collect proper county 
taxes of Xecklenburg Couuty i n  the irianner proridecl by l a n .  

"2. T h e  said J. IT. St i~ l ron ,  t reasurer- tas  collector of Xccklenburg 
Coui~ ty ,  is, ant1 \\.a\ a t  the tirr1c.s herein set for th,  the  duly elcctecl a i d  
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acting treasurer-tax collector of said Mecklenburg County, who by law 
has, and had a t  such times, the duty and power to collect and receive 
all proper taxes duly levied and due Mecklenburg County for the benefit, 
under the authority and by request of the said Mecklenb~rg  County and 
its duly constituted authorities. 

"3. During the years 1934 and 1935 the duly constituted authorities 
of said Mecklenburg County duly levied an  ad ealorem tax on all real 
property and all personal property, including in the latter all choses in 
action in  said Mecklenburg County which were on the tax list and assess- 
ment roll of Xecklenburg County. 

"4. The said Hardware Mutual  F i r e  Insurance Company is  and was 
a t  the times herein set forth a corporation, duly created, organized, and 
existing under the laws of S o r t h  Carolina, being a mutual  fire insurance 
company without capital stock, the contingent liability of the members 
and polic~holders of the company being limited during the year 1934 to 
fire times the annual  premium written in the policy, and during the 
year 1935 to one time said annual  premium; the said company is, and 
was a t  the times herein set forth, doing the business of issuing policies 
irisuring such members and policyholders against all direct loss and 
danmge by fire and by remora1 from premises endangered by fire to 
prolxriy of such members and policyholders, in accordance with the 
Standard F i r e  Insurance Policy of the State of North Carolina; a copy 
of said policy is hereto attached, marked 'Exhibit A,' and, by reference, 
made a par t  thereof. 

"9. Such policies of fire insurance issued by said Ha:dware Mutual 
F i r e  Insurance Company are, and mere a t  the times ht>rein set forth, 
issued and made subject to the following prorision of the Bx-Lans cf 
said Hardware Mutual  F i r e  Insurance Company, which was duly 
adopted by said Hardware Mutual  F i r e  Insurance Company and which 
is, and was a t  the times herein set forth, i n  full force ,ind effect, and 
applying to all such policies of fire insurance issued by aaid Hardware 
Mutual  F i r e  Insurance Company: 

" 'ARTICLE X V I I .  

" 'The Board of Directors may from time to time fix and determine 
the amount to be paid as a dividend upon policies expiring each year, or  
any existing surplus on hand after payment of all losses and expenses 
may be passed on to a reserve fund. Renewal policies may be issued 
by the Company at expiration of policies in force, and in case of termi- 
nation by either party where protection has been afforded the assured 
by such renewal policy, the Company may deduct the earned premium 
thereon from any unabsorbed premium deposit in the hands of the Com- 
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pany;  but, in cases where no protection cvuld he afforded unrlw such 
policy, upon surrender of such renewal policy the Company shall return 
said unabsorbed premium deposit to the policyholder without tittluct~on 
for earned premium upon such renewal deposit.' 

"6. The said Hardware Mutual  F i re  Insurance Company, during the 
years 1934 and 1933, and for many years prior thereto, paid its members 
and policyholders a dividend of 40 per cent on all prelniunlr paid by 
them. 

"7. The said Hardware Mutual  F i re  Insurance Company regularly 
collects, and a t  the times herein set forth did regularly collect, from each 
member or policyholder in advance a standard fire insurance premium 
on each policy issued by it, and maintains, and at the times herein set 
forth did maintain, an unearned prcmium reserve fund, being and reprc- 
senting the unearned premiums due members or policyholders as set 
forth in the said policy marked 'Exhibit A,' under the heading, Cancel- 
lation of Policy, and as provided in said by-lax, which amount of 
unearned premium reserve was regularly rcportcd to the I n ~ u r a n c e  
Commissioner of North Carolina, as required by said Insurance Com- 
missioner; out of such unearned premium reserve the said Hardna re  
Nu tua l  F i re  Insurance Company regularly pays, and did at the times 
herein set forth pay, to each member or policyholder whose policy was 
canceled the amount due under clause in the policy marked 'Exhibit A,' 
under the heading, Cancellation of Policy. The nmount of quch un- 
earned premium reserve as of 1 April, 1934, was $29,155, and the 
amount of such unearned premium reserve as of 1 April, 1933, $32,735. 

"8. The said Hardware Mutual  F i r e  Insurance Company, on 18 May, 
1934, made its tax return for the year 1934, listing with the list taker 
for Charlotte Township, Mecklenburg County, in said tax return the 
property of said Hardware Mutual F i re  Insurance Company as follows: 

Total solvent credits $60,280.00 
Deducting therefrom amount of unsecured 

book accounts and bills payable April 
1, 1934 $13,234.00 

Unearned premiums 29,188.00 41,422.00 

Leaving net solvent credits $18,85S.00 
T o  which the list taker added 2.00 

Personal property 

Grand total . ... . . . . . . .  . . . .  .. . ...... $19,210.00 
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"9. The  Board of Equalization and R e r i t v  of Mecklenburg County 
met on 19 July,  1931, for the equalization and review of the property 
on the tax list and assessnlent roll of said 3Ieclrlenburg County, and 
after adjournment from time to time completed its duties on 4 Septem- 
ber, 1934. At  said meeting said Board of Equalizatic~n and Review 
made no correction or change in said tax return of the said Hardware 
Mutual F i r e  Insurance Company for the year 1934, i n  the property so 
listed for taxation, i11 the valuation of such property, in the net value of 
said solvent credits or in the grand total listed therein, or in the assess- 
ment of said property of the Hardware Mutual  F i re  Imurance  Com- 
pany which had been made by the duly constituted authcrities of Char- 
lotte To~vnship and Xecklenburg County on the basis of said tax return, 
but the said property of said Hardware Mutual  F i r e  Insurance Com- 
pany nhich had been so returned and assessed was so placed upou the 
tax list and assessment roll of Necklenburg County. The said tax list 
and assessment roll containing such assessment and I-nluation v a s  ap- 
proved and certified to by said Board of Equalizatioii and Review, as 
p r o ~ i d e d  by law, and delivered to the treasurer-tax collwtor of Meck- 
lenburg County, to ~vliom said Hardware Xu tua l  F i r e  Insurance Com- 
pany, on 30 October, 1934, paid the sum of $109.50, beiirg a tax levied 
by the board of county commissioners of Mecklenburg County a t  the 
rate of 57 cents on the one hundred dollars on the said grand total of 
$19,210. 

('10. Thereafter, Fred R. Young, who was investigating the tax books 
and returns for Mecklenburg County, suggested to the board of county 
commissioners of Mecklenburg County that the said unearned premium 
reserve of $29,188 of said Hardware Mutual F i r e  Insurance Company 
be placrd on said tax return of said Hardware Xu tua l  I'ire Insurance 
Company as unlisted property, and after notice had been mailed to the 
taxpayer by the clerk of said board that  such property had been discov- 
ered anti listed for taxation, and that said board mould p rxeed  to assess 
same a t  its next regular meeting, said board of county con~missioners, at 
its next regular meeting, assessed said unearned premium reserre for 
the year 1934; thereupon, the board of county commissioners of Xeck- 
lenburg County, and J. W. Stinson, treasurer-tax collector of Mecklen- 
burg County, demanded that the said Hardware Nu tua l  I'ire Insurance 
Company pay the county tax of $166.37 a t  said rate of 57 cents on the 
hundred dollars for the year 1934 on said unearned premium reserve of 
$29,188, which was levied, assessed, and charged by the bcard of county 
commissioners of Mecklenburg County on said unearned premium re- 
serve, to the said J. TI7. Stinson, treasurer-tax collector of Mecklenburg 
County. 
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"11. Purs11;1nt to >I~(.!I ~ l ( m a n d ,  the said Hardware Alutual F i re  Insur-  
a o n  , > Xar~ l1 ,  I!)::;,, paid said tax of $l66.3i for the year 
1834 on $: I :  I n ~ x e ~ l  p r i n l i ~ u ~  rescr\-e of $29,188 to the said J. TV. 
Stinso~l,  t reus~;  , ,-tax collector of Mecklenburg County, notifyillg said 
.J. I\'. Stinson. ,.ix;~surer-tax collector a t  the time of said pay~lleilt that 
it 1 1 1 I .  sa id  u ~ i i a ~ n c d  1)remium reserl-e under protest. 

V .  . ti:.-. after such p a p i m t  under protest the said 
Ilard $1 1' , i  12irc Jnsuraiic~. ('ompany demanded in writing from 
t l ~ e  . . : I ; ' !  J .  \\-. ' : ~ ~ s o i i .  trcasluc~ib-tax c.nllcctor of Neclilenhurg C:ounty, 

' I t a J  I, ,.: t ( j  , ..- :.aid 1,y the said IIardn-arc Mutual F i re  

111s~~ru1icc Conil)any u~icler prc'test. 
"13. The  s:iitl t ax  of $166.37 713s not refunded n-ithin ninety (lays 

tlrcw:lfter, and has not up  to the present time bcen refunded to the said 
l l a ~ , J i \ . ~ r c  hlutual  F i r e  lnsurance Company, or to anyone for said 
Company. 

"14. The said I I a r d ~ m r c  Rlutual F i r e  Insurance Company, on 24 
-1pri1, 1935, illatle its tax return for the year 1935, listing in said tax 
r r turn  n-it11 the list ta1it.r for Charlotte Township, l lecl i lel ih~rg County, 
t i 1 1 1  1"' I I C I  ,, t 0 I '  . . i t 1  !i:'l.t~\\.iire Mutual F i re  Inaurxr~ce Company as 

'1. ,3 : 

Total solvent credits $73,918.00 
Deductions therefrom : 

llrnount of unsecured book accounts 
and bills payable April 1, 1935 $ 5,657.00 

Unearned premiums 32,735.00 38,392.00 
-- 

S e t  value of solvent credits $35,326.00 
Personal property SOO.00 

Grand total . .  . . . .  . . .  . . . . . . . .  . . . $36,126.00 

"15. Thereafter, before the Board of Equalization and Reriew of 
Rlecklenburg County had adjourned, and before the tax list and assess- 
ment roll of Xecklenburg County for the year 1935 had been approved, 
notice having been mailed to the taxpayer by the clerk of said hoard of 
county commissioners of RIecklenbui-g County that  the unearned pre- 
mium reserve had been discovered and listed for  taxation, and that  said 
board would proceed to  assess same a t  i ts  next regular meeting, said 
board of county commissioners, a t  its next regular meeting, assessed for 
the year 1935 said unearned premium rescrre of said Hardware Mutual 
F i r e  Insurance Company, amounting to $32,735, which had been de- 
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ducted by said company from its solvent credits in its tax return, and 
thereupon said treasurer-tax collector of Mecklenburg C m n t y  and said 
board of commissioners of Mecklenburg County demaiided that said 
I-Iardware Mutual  F i r e  Insurance Company pay a tax O I L  said unearned 
premium reserve of said Hardware Mutual F i r e  Insurance Compmy 
amounting to $32,735, a t  the rate of 61 cents on the hundred dollars on 
said u~ iea r~ ied  premiuin reserve levied, assessed, and charged by the 
board of county cominissioners of AIecklenburg County 011 said un- 
earned premium reserve, the tax so demanded being $1911.68, subject to 
discount of ,25456 if paid in  July,  1939, net alnount being $194.69. 

"16. Pursuant to such demand the said Hardware Mutual  F i r e  
Insurance Company, on 23 July,  1935, paid to said J. W. Stinson, 
treasurer-tax collector, said net amount of tax of $194.69 for the year 
1935 on said unearned premium reserve of $32,735, notifying said 
treasurer-tax collector a t  the time of said payment that it paid said tax 
on said unearned premium reserve under protest. 

"17. Within 30 days after such payment under protest the said Hard-  
ware Mutual  F i r e  Insurance Company demanded in ~vr i t ing  from the 
said J. W. Stinson, treasurer-tax collector of' Mecklenburg County, the 
said tax of $194.69 so paid by the said Hardware Mutual  Fire Insurance 
Company under protest. 
"18. The said tax of $194.69 was not refunded withm ninety days 

thereafter alid has not up  to the present time been refun'led to the said 
S-Iardw~re Xu tua l  F i re  Insurance Company, or to aryone for said 
company. 

"The question in difference between said parties arising upon the 
facts h t ~ e i n  set forth i s :  

"1. Whether the said county tax of $166.37 on the said unearned pre- 
mium reserre of said Hardware Mutual  F i r e  Insurancl: Company of 
$89,188' for the year 1934 levied, assessed, and charged, paid under 
protest and demanded back, as herein set forth, is for any reason invalid 
or excessive; and whether the said Hardware Mutual  F i r e  Insurance 
Company is  entitled to recover from the said J .  W. Stinson, treasurer-tax 
collector of Mecklenburg County, N. C., the said county tax of $166.37 
on such unearned prenliunl reserve, with intt.rest. 

"2. Whether the said county tax of $199.69, subject to discount of 
2y2 per cent if paid in July,  1935, net amount being $194.69 on the said 
unearned premium reserve of $32,735 for the year 1935 l~?vied, assessed, 
charged, paid under protest and demanded back, as here n set forth, is 
for  any reason invalid or excessive, and whether the said Hardware 
Mutual  F i r e  Insurance Company is entitled to recover from the said 
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J. W. Stinson, treasurer-tax collector of Necklenburg County, N. C., 
the said county tax of $194.69 on such unearned premium reserre, ~ r i t h  
interest. 

HARDWARE MUTL-AL FIRE INSURANCE COMPANY, 
By W. W. WATT, Presidenf. 

"Attest : 
ARTHUR R.  CRAIG, Secy. 
(Seal of Hardware Mutual 
Fi re  Insurance Company.) 

MECKLEKBURG COUNTY, 
By  B. J. HUKTER, Chm.  C O .  C o m m .  

J. W. STINSON, Treasurer-Tax Col l ec to~ .  
for XeckZe~zbwrg County, iT. 0." 

The judgment of the court below is to the effect: "(1) That said 
county tax of $166.37 upon said unearned premium reserve of the Hard- 
ware Mutual Fi re  Insurance Company paid by the Hardware MutuaI 
Fi re  Insurance Company for the year 1934 is inr-alid, and that the said 
Hardware Mutual Fi re  Insurance Company recover of the said J. W. 
Stinson, treasurer-tax collector of Mecklenburg County, the sum of 
$166.37, being the amount of the county tax on said unearned premium 
resen e of said Hardware Mutual F i r e  Insurance Company as aforesaid, 
together with interest thereon from S March, 1935, until paid. (2 )  It 
is further ordered, adjudged, and decreed that said county tax of $194.69 
upon said unearned premium reserve of the said Hardware Xutual  Fire 
Insurance Company paid by said Hardware Mutual Fi re  Insurance 
Company for the year 1935 is valid, and that the Hardware Xutual  Fi re  
Insurance Company recover nothing of said J. W. Stinson, treasurer-tax 
collector of Xecklenburg County, on account of the county tax of 
$194.69 on said unearned premium reserve of the Hardware Nutual  
Fi re  Insurance Company for the year 1935 paid by said Hardware 
Mutual Fi re  Insurance Company as aforesaid." 

There are two exceptions and assignments of error in  the record: 
(1)  By  5. W. Stinson, treasurer-tax collector of Mecklenburg County, 
K. C., and Mecklenburg County, N .  C., that the court erred in giving 
judgment in f a ro r  of the Hardware Mutual Fi re  Insurance Company 
for repayment of the 1934 county tax, amounting to $166.37, and inter- 
est; and (2)  by Hardware Mutual Fi re  Insurance Company that the 
court erred in  refusing to give judgment in its favor for repayment of 
the 1935 county tax, amounting to $194.69, and interest. Both parties 
appealed to the Supreme Court. Affirmed on the 1st exception and 
assignment of error;  reversed on the 2nd exception and assignment of 
error. 



7 6 I N  T H E  SUPREME COURT. [2lO 

Chase Brenizer and Cansler & Cansler for plaintiff. 
J .  Clyde Stancill and Henry  3. Fisher for J .  n'. Stinson, Treasurer- 

Taz C'ollecfor for Xech.lenburg County, and for -1lecklenburg County, 
N .  C. 

C L A R I ~ ~ O X ,  J. As we answer the second tlxception and assignment of 
error in favor of plaintiff, we see no reason to discuss the question in- 
volved in the first exception and assignment of error, as to whether, 
under tlie facts and circumstances of this case, the taxing authorities can 
go behind the returns. W e  may say, hoviever, tliat t h~?  plaintiff's tax 
returns for the year 1934 s h o ~ ~ e d  clearly a deduction for "unearned 
premiums" and the amount of same.  his was approvcd by the Board 
of Equalization and Review of Mecklenburg County. The amount 
plaintiff was due for tax was placed on the tax list and assessment roll 
for Mecklenburg County. I n  the findings of fact is tlie following: 
"The said tax list and assessment roll containing such assessment and 
valuation was approved and certified to by said Board of Equalization 
and Review as by law, and delivered to the treasurer-tax col- 
lector of Mecklenburg Countx, to whom said Hardwape Xu tua l  F i re  
Insurance Company on 30 October, 1934, paid the sum of $109.50, being 
a tax levied by the Board of County Corrumissioners of Mecklenburg 
County a t  the rate of 57 cents on the one hundred dollars on the said 
grand total of $19,210." 

The plaintiff, like any other taxpayer, in good fai th gave in its tax. 
The  authorities, in clear written language and kno~~le t lge  of the "un- 
earned premiums" being deducted, and n-ith this knowledge they ac- 
cepted the "returns" and levied the tax and collected same. Plaintiff 
paid its tax as  assessed, and later the additional tax on the "unearned 
pren~iums," and, i n  conformity to the statute, paid this :imount assessed 
under protest and sues to recover the amount back. The  court below 
decided this aspect in plaintiff's favor, and we see no error from the 
position we take on the second exception and assignmcnt of error. 

O n  the second exception and assignment of error, we think the court 
erred in not giving judgment for plaintiff. The record discloses that a 
tax investigator concluded that  plaintiff's return was not correct as to it 
deducting the "unearned premiums" as a liability from its solvent 
credits and had the proper tax authorities t v  make assessment disallow- 
ing same. Plaintiff paid the tax for 1935 under protest, in coiiformity 
to the statute, and sues to recover the amount back. The court belox 
held tliat the tax authorities could tax this "unearned premiums7,-in 
this we think there was error. This is practically tlw only question 
involved on this appeal. 

Constitution of North Carolina, g r t .  V, see. 3, in part, is as  followi: 
"Laws shall be passed taxing, by a uniform rule, all moneys, credits, 
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investinents in bonds, stocks, joint stock companies, or otherwise; and, 
also, all real and personal property, according to its true value in 
money," etc. 

S. C. Code, 1935 (Michie), sec. 7971 (13) : "Property subject to 
taxation-All property, real and personal, within jurisdiction of the 
State, not especially exempted, shall be subject to taxation." See sec- 
tions 7971 ( l a ) ,  (19))  (36).  

Srction 7971 (46),  subsec. 25:  " I t  is the purpose of this section to 
require, and it shall be the duty of each and every taxpayer to furnish, a 
comple t~  and itcmized list of the solvent credits, property, or things of 
~ a l u r  owned or possessed by him or in his control." Section 7971 (50) ,  
subsecs. 1, 2, 3, and 4, provides for discovery of taxable property not 
listed, h- certain tax authorities, and listing same. 

The Constitution and the above acts and the other acts on the subject 
are broad and comprehensive that  all real and personal property shall be 
subject to taxation except that which is exempt by the Constitution. 
Section 7971 (47) provides : '(A11 bona fide indebtedness o~ving by any 
taxpayer as principal debtor may be deducted by the list taker or assessor 
from the aggregate amount of the taxpayer's credits, shown in items 
twenty and tnentg-one of section 7971 (46)." Section 7971 (46),  subsec. 
(21)-(nhat tax list shall contain) : "All solvent credits with accrued 
interest thereon, whether money on deposit, mortgages, bonds, notes, bills 
of exchange, certified checks, accounts receivable, or in whatever other 
form or credit and whether owing by any state or government, county, 
city, town, to~vnship, person, persons, company, firm, or corporation 
~i - i th in  or without the State." 

The policy written by the plaintiff is the Standard F i r e  Insurance 
Policy required by the Sort11 Carolina statute (N. C. Code, 1933 
[lIichie], see. 6437)) in part, provides as follows : (Under Cancellation 
of Policy) "This policy shall be canceled a t  any time a t  the request of 
the insured, in which case the company shall, upon demand and sur- 
render of this policy, refund the excess of paid premium above the 
custoiiiary short rates for the expired time. This  policy may be can- 
celed at any time by the company by giving to the insured a five days7 
11-rittcn notice of cancellation with or without tender of the excess of 
paid premium above the pro rata premium for the expired time, which 
excess. if not tendered. shall be refunded on demand. Kotice of can- 
cellation shall state that said excess premium (if not tendered) will be 
refunded on demand." 

Section 6294 provides, in regard to this unearned premium reserve, as 
follolvs : "Liabi l i t ies  and reserce fund  determined.  T o  determine the 
liability of an  insurance company, other than life and real estate title 
insurance, upon its contracts, and thence the amount such company 
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must hold as a reserve for reinsurance, the Insurance Commissioner 
shall take the actual unearned portion of the premium written in its 
policies. I n  case of the insolvency of any company, the reserve on 
outstanding policies may, with the consent of the Commissioner, be used 
for the reinsurance of its policies to the extent of their pro rata part  
thereof." 

From a reasonable construction of the above statutes we think the 
unearned premiums a liability of the company. This statute in no way 
impinges on the Constitution. Unearned premiums, ipso facto, to some 
extent denote a liability. "Unearned premium-That portion which 
must be returned to insured on cancellation of policy. B t n a  I n s .  Co,  v. 
Hyde,  315 Mo., 113, 285 S. W., 65, 71." Black's Law llictionary (3d 
Ed.) ,  p. 1404. 

The cases cited by the litigants are in woeful conflict, and we see no 
necessity to discuss them; but where statutes are in existence in the 
different states on the subject, as in this State, by the weight of authority 
the courts seen1 generally to hold that unearned premiums are  a liability 
and can be deducted from solvent credits. We see no reason why the 
statutes in  this State should be nullified. Plaintiff, within its legal 
rights recognized by statutory enactment, deducted its uneuned premium 
as a liability from its solvent credits. The taxing authorities recognized 
this method, until the tax investigator decided otherwise, hence this 
controversy. 

I t  goes without saying that no tax should be imposed which is not 
just, on either corporation or individual. The ideal of government is 
equal justice, under lam. Later, when the premiums are earned or 
returned, they will be taxed, and no escape from tax can take place by 
deducting unearned premiums from solvent credits. We hare  set forth 
the lengthy agreed statement of facts-the controversy without action- 
in full, so as to show the bona fide contentions of the :itigants. The 
able brief of counsel for defendants, citing cases in different jurisdic- 
tions, was persuasive but not convincing, as in this State we have stat- 
utes on the subject. 

On the first exception and assignment of error, made by defendants, 
we find no error. On the second exception and assignwent of error, 
made by plaintiff, me find error. The judgment of the court below is 
affirmed on the first exception and assignment of error, made by defend- 
ants, and reversed on the second exception and assignment of error, 
made by plaintiff. 

Reversed on plaintiff's appeal. 
Affir~ned on defendants' appeal. 
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COUNTY O F  MECKLENBURG AND THE BOARD O F  COUNTY COMRIIS- 
SIONERS FOR MECKLENRURG COUNTY v. STERCHI BROTHERS 
STORES, INC., A CORPORATION. 

(Filed 29 April, 1936.) 

Taxation B a-Personalty of nonresidents is taxable by this State  when 
such personalty has  a taxable situs here. 

N. C. Code, 7971 (18) (6 ) ,  does not exempt from ad  calorem taxes in 
this State personal property owned by nonresidents when such persona1 
property has a taxable situs in  this State, i t  being the intent of the stat- 
utes construed in pari materia to subject all property within the jurisdic- 
tion of the State to ad valorem taxation, unless such property is exempt 
from taxation by the Constitution. N. C. Code, '7971 ( IS) ,  subsec. 10;  
7971 (36) ,  subsec. 1 ;  7971 (13) ; Constitution of North Carolina, Art. V, 
sec. 3. 

Constitutional Law I &Taxation of personalty of nonresidents having 
"business situs" i n  th i s  State  does not violate 14 th  Amendment of 
Federal Constitution. 

The taxation of personal property of nonresidents by this State when 
such personal property has acquired a taxable situs here does not violate 
the provisions of the 14th Amendment of the Federal Constitution, the 
rule that personal property follows the domicile of the owner being sub- 
ject to an exception when such personalty is held in such a manner as  to 
create a "business situs" for the purpose of taxation. 

Taxation B -Held: Under facts  of this case, personalty of nonresi- 
den t  had  acquired "business situs" in this  State  fo r  purpose of taxa- 
tion. 

Defendant, a nonresident corporation operating several stores, and 
having its principal office in another state, maintained one store in this 
State, which sold merchandise for cash or upon installments under con- 
ditional sales contracts. The contracts to pay were collected by the store 
in this State selling the merchandise, and collections therefrom deposited 
here to the credit of the home office, the current expenses of the store 
being paid by its checks on another account furnished by the home office 
out of its general fund. Some of the conditional sales contracts were 
registered in this State, and the laws of this State resorted to, when 
necessary, to enforce collection. Held: The conditional sales contracts 
and promises to pay acquired a "business situs" here, and are solvent 
credits subject to a n  ad  valorem tax in this State. 

Taxation C +Defendant held no t  entitled t o  complain of assessment 
of personal property fo r  taxation by plaintiff county. 

Plaintiff county ascertained the amount of personal property of defend- 
ant  nonresident corporation having a "business situs" in this State, and 
liable for taxation as  solvent credits by the county by ascertaining the 
total assets of the defendant and the percentage o f  such assets found in 
the county, and allowing the same per cent of its total liabilities to be 
deducted therefrom. Defendant complained that defendant county had 
made its own rule in ascertaining the solvent credits in the county subject 
to taxation in violation of Art. I, sec. 8, of the State Constitution. Held: 
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Defendant failed to list its solvent credits for taxation as required by law, 
hT. (2. Code, 7971, 18, subsecs. 6 and 10, in which event it could have de- 
ducted its liabilities in the county, N. C. Code, 7971 (47) ,  and defendant 
was not prejudiced by the assessment of its personal property for taxation 
as determined by the county. 

APPEAL by defendant from Shaw, E m e r g e n c y  J u d g e ,  at March Term, 
1936, of ~~IECKLENBURQ. Affirmed. 

This is a submission of controversy without action. S. C. Code, 
1935 (Michie), sec. 626. J u r a t  by litigants. 

The agreed statement of facts is as  follows: 
"1. Sterchi Brothers Stores, Inc., is, and was a t  all times hereinafter 

mentioned, a corporation duly chartered, organized, and esisting under 
and by virtue of the laws of the State of Delaware, with its main office 
and principal place of business located in  Knoxville, Tennessee. 

" 2 .  That  Mecklenburg County is a political subdirision of the State 
of North Carolina, and body corporate. That  B. J. Hunter,  H. W. 
Harkey, A. D. Cashion, R. F. Dunn, and A. H. Wearr are the duly 
elected, qualified, and acting members of the board of cornmissioners of 
said county, and as such have the power and authority to assess ad 
valorem taxation of property located in said county l awfd ly  subject to 
taxation. 

"3. That  the defendant corporation operates a number of stores in 
several states, but has no store in the State of Delaware, and that all 
stores are operated under the direct supervision and control of the 
Knoxville, Tennessee, office. They also own and operate rt store located 
in the city of Charlotte, Mecklenburg County, North Ca-olina, for the 
sale of furniture and other types of merchandise in the nature of home 
furnishings. 

"4. That  all of the said merchandise is  sold either for cash or for an 
initial cash payment and a conditional sales contract or agreement to 
pay for the balance of said purchase price, in which said contract or 
agreement to pay the debtor agrees to pay in weekly or monthly install- 
ments the balance of said purchase price. That  the extxution of the 
contracts or agreements to pay is in such manner as to snable the de- 
fendant to record said contracts or agreements to pay, some of which 
are recorded in Mecklenburg County, and some of which are not. The 
Charlotte store of the defendant sells to  purchasers in Mecklenburg and 
other counties of North Carolina, and also to purchasers who reside in 
the State of North Carolina. A11 of these contracts or agreements to 
pay are retained in the Charlotte office and are collected by the Char- 
lotte office. Where necessary, the laws of the location of the debtor are 
used to enforce the collection. 

"5. That  all funds collected, either by cash or on the contracts or 
agreements to pay by the Charlotte office, are deposited to the account 
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of Sterchi Brothers Stores, Inc., i n  the Union Xational Bank of Char- 
lotte, North Carolina, and are subject to withdrawal only by Knoxville 
office of the defendant. 

"6. Local operating expenses, such as  salaries, water, light, telephone, 
and heat, but exclusive of rent and the purchase of merchandise, are 
paid by checks drawn by the local store on the American Trust  Com- 
pany, out of an  account which is  supplied by the home office out of its 
general fund. The rent is  paid direct by the home office at Knoxville, 
and all merchandise is bought and paid for direct by the home office, 
including accounts payable incurred for merchandise sent to the local 
store, said accounts payable not being entered on the books of the local 
unit as an obligation of said local unit. 

"7. The defendant pays ad valorem taxes on merchandise and cash on 
hand each year on the tax listing date. 
"8. On the tax  return date in 1935, the defendant owned, and held in 

physical custody of their Charlotte store, contracts and agreements to 
pay as hereinabove referred to in amounts aggregating in  excess of 
$36,295. 

"9. That  the defendant did not list for taxation for the year 1935 the 
above mentioned contracts and agreements to pay as hereinabove referred 
to for ad valorem taxes in  Mecklenburg County;  however, a t  the time 
of said listing, the defendant called attention to the tax listing authori- 
ties to said contracts or agreements to pay, but contended that  under the 
lam of North Carolina said contracts or agreements to pay were not 
subject to ad valorem taxes in  Mecklenburg County; that  thereafter the 
county of Mecklenburg, through its duly elected and qualified board of 
county commissioners, listed the said contracts or agreements to pay 
hereinbefore referred to and assessed the same for taxation against the 
defendant, notwithstanding the objection made a t  the time by the defend- 
an t ;  that thereafter the defendant gave notice of appeal, filed the neces- 
sary bond, all as required by law, and in accordance with the statutes 
pertaining thereto, and appealed from the listing and assessment made 
by the county of Necklenburg, acting through its board of county com- 
missioners and the Board of Equalization and Review in  connection with 
the said contracts or agreements to pay to the Superior Court of Meck- 
lenburg County, North Carolina. 

"10. The contracts or agreements to pay are not'listed as such for 
ad calorem taxes in the State of Tennessee, or elsewhere, but the State 
of Tennessee has a capital stock tax, which defendant contends taxes 
these accounts indirectly as part  of the assets back of the capital stock. 

"11. I t  is agreed that  the amount of $32,295 is net solvent credits, 
which the plaintiff seeks to tax, was arrived a t  as follows: The tax 
supervisor ascertained the total assets of the defendant and the per- 
centage of such assets in Mecklenburg County; the defendant was 
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allowed as deductions against solrelit credits the same percentage of its 
total liabilities as its assets in hlecklenlourg County bore to the total 
assets of the defendant. 

"12. I t  is stipulated and agreed by and between the parties to this 
action that all legal formalities 11:lr-e been complied with and that  this 
case is properly before the court for adjudication. 

"1. Stcrclii Brothers Stores, Ilic., contends that  the aforesaid contracts 
or agrtwnentq to pay are not subject to ad ?;alorcm taxation in Neck- 
lenhurg Connt ,~ ,  North Carolina. 

"2.  M ~ ~ k l e n b u r g  County coitt~nils tha t  the above mentioned contracts 
or ngrccnwnts to pay are subject to ad z.alortw taxation n Blecklenhurg 
County, Sor t l i  C'aroliria. 

H. E. FISHER, 
J. CLYDE STANCILL, 

A f f o r n e y s  for Nacklrnburg P o u n t y  and 
Board of C o u n f y  Commios ion~rs .  

E. -1. ~I ILI~EH,  
d t f o r n e ! ~  for S f e r c h i  Brothers  Stores, Irlcorpo~.ated." 

The judgment of the court below is as follows: "This cluse coming on 
to be heard before his Honor, Tllo~nas J. Shaw, judge 11olding extra 
courts in Cliarlotte, Sort11 Carolina, and being llcartl on tlic ngree~l 
statement of facts, as appears in the record in this cause, and the caourt 
bei~rg of the opinion that the solvent credits of $36,293 in question, a. 
set out in the agrced statement of facts, are subject to ad v a l o r ~ m  tasa-  
tion in Mecklcnburg County, S. C. I t  is tlterefore ordcred, adjudged, 
and deerced that  the action of the board of county cornmissioners of 
Meckle~iburg County in  listing said contracts or ngrccrncuts to pay and 
assessing same for taxation against thc defnidant be and is I~creby 
affirmed. This  25 March, 1936. Thos. J .  Sllaw, Judge presiding." 

The clefcnciant excepted and assigned error to the judgrwnt as signed, 
and appealed to the Supreme Court. 

J .  C'lydc S fanr i l l  and  I J~nr ! j  E .  Flalcer for plaint i f fs .  
3. A. fIilX-cr for defendant.  

~ L A R I ~ S ~ X ,  J .  I n  the agrced statement of facts (3) is the follo\ring: 
"That t l ~ r  dcfmdaltt corporation operates a number of stores in several 
states, but has no store in the State of Delaware, and that all stores are 
oprratctl under tllc direct supcrvi~ioii and control of the Knoslille, 
Tennessee, office. They also own and operate a store located in the city 
of Charlotte, l l e ~ k l c n b u r g  County, Korth Carolina, for the sale of fur- 
niture ant1 other types of merchantiise in the nature of lome fumish- 
ii~gs." Tlie dcfelidant is a Dc la~ra re  corporation. 
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The merchandise from the Charlotte store is  sold to purchasers in 
Mecklenburg County and other counties in North and South Carolina, 
for either cash or partly cash and the balance in  weekly or monthly - .  
installments, under conditional sales contracts or agreements, some of 
which are recorded. These contracts to pay are retained and collected 
by the Charlotte office and, when necessary, the laws where the debtor 
resides are resorted to to enforce collection. The  funds are deposited in 
defendant's name in a Charlotte bank and subject to withdrawal by the 
Knoxville office. Local operating expenses, exclusive of rent and the 
purchase of merchandise, are paid by check drawn by the local store on a 
Charlotte Bank, out of an  account which is supplied by the Knoxville 
office out of its general fund. The Knoxville office pays the rent and 
furnishes the merchandise, this is not entered on the books of the local 
unit as an obligation. The contracts or  agreements are not listed for 
ad valorem tax in Tennessee or elsewhere, but the State of Tennessee has 
a capital stock tax which defendant contends taxes these accounts indi- 
r e c t h  as part  of the assets back of the capital stock. The defendant 
pays ad v a l o ~ e m  taxes on merchandise and cash on hand each year on 
the tax listing date. Pacts: ( 8 )  "On the tax return date in 1935 the 
defendant owled and held in  physical custody of their Charlotte store 
contracts and agreements to pay as hereinbefore referred to in amounts 
aggregating in excess of $36,295." 

Plaintiffs, the governing authorities of Mecklenburg County, S. C., 
listed these contracts or agreements and assessed the same for taxation 

u 

against the defendant. The defendant made objection, in conformity to 
law, and appealed to the Superior Court of Mecklenburg County, S. C. 
The court below held that  these solvent credits mere subject to an ad 
valorem tax in S o r t h  Carolina, and in this we see no error. 

Does such a tax levy contravene the State Constitution and the 14th 
Amendment of the Federal Constitution? We think not. 

As a general rule, the principle "~nobilia personam sequuntur" governs 
the sifus of tangible property for the purpose of taxation. I n  other 
words, movables follow the law of the person. There is  a well recog- 
nized and just exception to this rule where there is a "business situs" 
of intangibles separate and apart  from the domicile of the owner. When 
the manner of doing business establishes this situs, the intangibles are 
taxable, and this does not contravene Art. XIV, see. 1, of the Federal 
Constitution (in par t ) ,  as follows: "No state shall make or enforce any 
law which shall abridge the pkivileges or immunities of citizens of the 
United States; nor shall any state deprive any person of life, liberty, or  
property without due process of law;  nor deny to any person within its 
jurisdiction the equal protection of the laws." 

"Business sifus-A sifus acquired for tax purposes by one who has 
carried on a business in the state more or less permanent in its nature. 
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Endicot t ,  Johnson (e. Co. v. Multnornah County ,  190 P., 1109, 1111, 
96 Or., 679. A situs arising when notes, mortgages, tax sale certificates 
and the like are brought into the state for something more than a tempo- 
r a r r  purpose, and are devoted to some business use there, and thus 
become ~ncorporated with the property of the state for revenue purposes. 
Honest u. Gann,  244 P., 233, 235, 120 Kan., 365; Lockzuood v. Blodgett,  
138 A, 520, 525, 106 Conn., 525." Black's Law Dictionary (3d Ed.), 
p. 261. 

I n  Cooley Taxation, Vol. 2 (4th Ed. ) ,  see. 465 (pp.  1031-37), speak- 
ing to tlie subject, i t  is said:  "Business situs--In General. While 'the 
uridoubted rule is  that, for the purposes of taxation, a debt is property 
a t  the residence or domicile of the creditor,' i t  is also t r ~ l e  that  a debt 
m a r  acquire a situs elsewhere. 'Business situs' has come to be a well 
recognized term in the law of taxation. Primarily, i t  is an exception 
to the rule that  the situs of intangible personal property i3 a t  the domi- 
cile of the owner, so as to make property which has acquired a (business 
setus' i n  a state other than the domicile of the owner taxable in such 
state. The rule is settled that  credits belonging to a iioliresident may 
acquire a business situs so as  to be taxable; but just what will constitute 
a business sztus is not susceptible of precise definition. This 'business 
situs' means, it would seem, what the words indicate, i. e., a sztus in 
another state where a nonresident is doing business through an  agent, 
manager, or tlie like, i n  which business and as par t  thcreof business 
credits, such as  open accounts, notes, mortgages, deposits i n  bank, etc., 
are used and come within the protection of the state. The question 
arises in connection with various business transactions ccnducted by a 
person or corporation, generally through a n  agent, in anot .~er  state; but 
the most common application of the rule i i  where a resident of one state 
has an  agent i n  another state who loans money of the nonresident, more 
or less as a regular business, and takes care of the collections and rein- 
vestments, in which case the notes, mortgages, etc., taken by the agent 
are held to be subject to taxation although the owner is sr nonresident. 
The rule of business situs has been applied also to credits arising from 
loans made by agents of foreign insurance companies; credits arising 
from premiums due in connection with the local business of an  insurance 
company; credits arising from a business in  the state as a branch of the 
business of a foreign corporation or partnership; a branch brokerage 
business conducted through a local agent; and the sale of lands through 
agents." 

I n  Retlmond v. Commissioners, 87 N. C., 122, we find: Facts:  '(The 
plaintiffs are domiciled in the State of Kew York, but were owners of 
lands lying in several of the counties of this State, which had been sold 
by their agent, who keeps an  office in the town of Rutherfordton in this 
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State, and had power to sell and execute covenants for title and to collect 
the money. The covenants to pay the purchase moneys are  solvent only 
because of the fact that  the title to the lands is retained as a security. 
These covenants for the purchase money amount to many thousands of 
dollars, and are all kept in the office of said agent a t  Rutherfordton; 
and the single question presented in the record is, whether they are liable 
to a State, county, and corporation tax." At  p. 123 i t  is said: "The 
theory of taxation is, that  the right to tax is derived from the protection 
afforded to the subject upon which it is imposed. . . . The actual 
sztus and control of the property within this State, and the fact that  it  
enjoys the protection of the laws here, are conditions which subject i t  to 
taxation here; and the legal fiction, which is sometimes for other pur- 
poses indulged, that  i t  is deemed to follow the person of the owner, and 
to be present a t  the place of his domicile, has no application. I n  such 
case, the maxim mobilia personam seqzluntur gives way to the other 
maxim in ficfione juris semper cequifas existat." This Court held in the 
above case that the intangibles were taxable, citing many cases in other 
jurisdictions. This decision was rendered in 1882 and has been the 
unquestioned law of this State ever since. 76 American Law Reports 
(Anno.), p. 820. Ransom v. Board of Comrs. of T o w n  of Weldon,  194 
N. C., 237. 

Cooley, supra, cites a wealth of authorities to  support the text, both 
state and Federal authorities: N e w  Orleans v. Stempel ,  175 U .  S.,  309, 
22 L. Ed., 174; Bristol v. Washington County,  177 U .  S., 133, 44 L. Ed., 
701;  State Board of dssessors v. Comptoir Sational  D'Escompte, 191 
U. S., 388, 48 L. Ed., 232; Afetropolitan Li fe  Ins. Co. v. iVew Orleans, 
205 U.  S. ,  395, 51 L. Ed., 853. 

The defendant contends that  Farmers' Loan & Trus t  Co. v. Minne- 
sota, 280 C. S., 204, 74 L. Ed., 371, is authority for its contention. We 
think not. On  the contrary, me find that  opinion an affirmation of the 
above "business situs" principle. At page 218 i t  is  said: " X e w  Orleans 
v. Stenzpel, supra, Bristol v. Washington County,  supra, and Liverpool 
CE L. CE G. Ins. Co. v. Board of Assessors, 221 U .  S., 346, 55 L. Ed., 762, 
recognize the principle that  choses in action may acquire a situ,s for 
taxation other than a t  the domicile of their owner if they have become 
integral parts of some local business. The present record gives no occa- 
sion for us to inquire whether such securities can be taxed a second time 
a t  the owner's domicile." There are numerous decisions in  different 
states that  have adopted the "business situs" of intangibles for taxation. 

We think the case of Wheeling Steel Corporation v. Fred L. Fox,  T a x  
Comr. of Wes t  Va . ,  delivered by Chief Justice Hughes 18  May, 1936, 
fully sustains the position we have taken, and the Court has added same 
to the opinion after being handed down, as the matter involves a Federal 
question. 
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Art. V, sec. 3, of the X. C. Const., provides: "Laws shall be passed 
taxing, by a uniform rule, all moneys, credits, investments in bonds, 
stocks, joint stock companies, or otherwise; and, also, all real arid per- 
sonal property, according to its t rue value in money," etc. In  accordance 
with this constitutional mandate, the North Carolina lJegislature has 
enacted the following statutes: X. C. Code, 1935 (Michie), see. 7971 
(13)-"A11 property, real and personal, within jurisdiction of the State, 
not especially exempted, shall be subject to taxation." SFC.  7971 (18)- 
"Personal property shall include: (10) ,211 other person:~l property not 
herein enumerated and not expressly exempted by law." 

I n  Lat fn  v. Jenkins, 200 S. C., 255 (258))  it is  said:  "By virtue of 
the provisions of section 3 of Article V of the Constitution of S o r t h  
Carolina, all property, real and personal, in this State is subject to tasa- 
tion, in accordance with a uniform rule, under l a m  which the General 
Assembly is required by the Constitution to enact, witliout regard to its 
owncrsllip, and without regard to the purposes for whick specific prop- 
erty is held." 

1 1 1  Town of Bemon I!. County of Johnston, 209 K. C., 751, it is de- 
clared: "Taxation is the rule and exemption the exception. The  rule 
has repeatedly been laid down by this Court, the exemptions from taxa- 
tion are to be strictly construed," citing authorities. 

Defendant cites section 7971 ( I S )  ( 6 )  : "All notes, bonds, accounts 
receivable, money on deposit, postal savings, securities, and other credits 
of every kind belonging to citizens of this State over and above the 
amounts respectively o~ved by them, whether such indebtedness is due them 
from individuals or from corporations, public or privatc,, and whether 
such debtors reside within or without the State." It contends that the 
tax is  limited "to citizens of this Staten-"whether such debtors reside 
witliin or without the State," but section 7971 (18) (10) declares, "A11 
other personal property not herein enumerated and not expressly ex- 
empted by law." 

Section 7971 (36) (1)-(How to list property), in part says : "Every 
person owning property, real or personal, is required to list and shall 
make out, sign, and deliver to the assistant supervisor, list taker, or 
assessor a statement, verXied?jy his oath, of all the real and personal 
property, money, credits, investments in bonds, annuities, or other things 
of value," etc. The above section distinctly says, "Every person owning 
popert!/, real or personal," etc. Fu r the r :  "Which mas in the possession 
or control of such person or persons on the 1st of April, either as owner 
or holder thereof, or as . . . agent, factor, or in any oi,her capacity." 
These sections, construed i n  pari maferia, clearly include intangible 
property to be the subject of taxation under the laws of this State. 
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Defendant contends that  the Redmond case, supra, is based on a dis- 
similar revenue statute from the present ones, and contends that the 
1879 law, under which the decision is  based, "phraseology of 1879 is all 
inclusive." From the present statutes, taken in  pari materia, we think 
is  all inclusive, and the position taken by defendant is a t  least a "tlistinc- 
tion ~vithout a difference." 

I n  the agreed statement of facts is the following: ''11. I t  is agreed 
that the amount of $36,295 is net solvent credits, which the plaintiff 
seeks to tax, was arrived a t  as follows : The tax supervisor ascertained 
the total assets of the defendant and the percentage of such assets in 
Mecklenburg County; the defendant was allowed as deductions against 
solvent credits the same percentage of its total liabilities as its a5sets in 
Mecklenburg County bore to the total assets of the defendant." The  de- 
fendant contends that  the plaintiffs made a rule of their own, contrary 
to the Constitution of North Carolina, Art. I, see. 8, and the statute, in 
taxing defendant's property. I f  this was done, we cannot see how de- 
fendant can complain. Defendant, under section 7971 (18) (6)  and 
( l o ) ,  and other sections referred to, was required to return all solrent 
credits. This was taxable. The defendant was entitled as against the 
solvent credits to deduct liabilities, bona fide indebtedness. Sec. 7971 
(47). Hardware Mutual Fire Im. Co. v. Stinson et al., ante, 69. 

The defendant denied that  i t  has such a "business situs" in Mecklen- 
burg County, N. C., that  was subject to taxation. I f  it  had made its 
returns in Mecklenburg County, K. C., as it was required to do by law, 
i t  could have deducted its liabilities. W e  can see no prejudicial injury 
to  defendant from the assessment as made by plaintiffs. We think from 
the agreed case that  this was such a "business situs" as mas subject to 
tax by the plaintiffs, the taxing authorities. I f  the defendant was 
allowed to escape tax in this jurisdiction, under the facts and circum- 
stances of this case, a foreign corporation, by establishing a "busi~iess 
situs," as in  the present case, would have a special pririlege over other 
installment stores of like nature located and doing business in hlecklen- 
burg County, K. C. Defendant could undersell them at  least to the 
amount it escapes taxation on intangibles-which the other installment 
stores have to  pay under the law. 

We think the tax valid, and the intangibles are taxable under the 
Constitution of North Carolina and the Xor th  Carolina Revenue Act. 
The tax does not contravene the Constitution of Xorth Carolina, Art. T', 
sec. 3 ;  Art. I, sec. 8, nor the 14th Amendment to the Coustitution uf the  
United States. 

Fo r  the reasons given, the judgment of the court below is 
Affirmed. 
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CARL HEATER, BY HIS NEXT FRIEND, NRS. EFFIE HEATER, v. CAROLISA 
POWER AND LIGHT COMPANY. 

(Filed 29 April, 1936.) 

Negligence A c-Burned-out light bulb held not inherent11 dangerous, and 
doctrine of attractive nuisance held inapplicable. 

The complaint alleged that defendant light company replaced a burned- 
out bulb in a street light with a new bulb and left the old bulb on the 
side of the street, where it was picked up by a small child, carried into a 
yard and broken while it was being played with, that thereafter plaintiff, 
a fourteen-year-old boy, stepped on the broken glass and cut his foot, 
resulting in serious injury. Plaintiff alleged that the burned-out bulb 
was inherently dangerous and attractive to children, and that defendant 
was negligent in allowing it to remain where it was accessible to children. 
Held:  Defendant's demurrer ore t e m s  to the complaint was properly 
sustained, the allegation that the bulb was inherently dangerous being a 
mere conclusion of the pleader, the bulb being described in the pleadings, 
and a light bulb not being inherently dangerous, and defendant's negli- 
gence, if any, in leaving the bulb on the side of the strel2t, not being the 
proximate cause of plaintiff's injury. 

APPEAL by plaintiff from Bar7zhil1, J., at  Regular Term, 2 February, 
1936. From WAKE. Affirmed. 

This  is a civil action, brought by Carl Heater, by his next friend, 
Mrs. Effie Heater, against defendant Carolina P o ~ ~ e r  a ~ d  Light Com- 
pany for actionable negligence, alleging damage. 

Facts: The defendant operated and maintained a street lighting sys- 
tem in  the town of Cary, S o r t h  Carolina, and as a part thereof main- 
tained a street light at the intersection of Harrison 13treet and the 
Durham highway (State Highway Ro.  10, U. S.  S o .  7 0 ) )  in which was 
used a large glass electric light bulb, cylindrical in shape. 

On or about 1 May, 1933, the light bulb at the aforesaid intersection 
of Harrison Street and the Durham Highway became burned out or 
otherwise defective, and mas by the defendant removed and replaced by 
a new one, and the defendant left the old bulb lying on the side of the 
street and highway, near the intersection, in view of and accessible to 
passersby; and shortly thereafter it was picked u p  by a young child and 
was by him carried to a nearby yard and broken while he was playing 
with it.  

Shortly thereafter the plaintiff, a boy about 14  years old, was playing 
with some other small boys in  the yard where the light bulb had been 
broken, and came into contact with the pieces of sharp, curved glass and 
as a result his  left foot was seriously, painfully, and permanently 
injured. 
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The said light bulb was made of thin, brittle, and very fragile glass, 
and Tvas so constructed that  it was rery  easily broken, leaving pieces of 
sharp, curred, and dangerous glass. 

The  plaintiff alleged : "That shortly thereafter the plaintiff, knowing 
nothing of the aforesaid occurrence, was playing with some other small 
boys in the yard where the said bulb had been broken, and, without fault 
on his part but by reason of defendant's negligence, came into contact 
with the pieces of sharp, curved, and dangerous glass from the aforesaid 
broken light bulb and suffered a serious, painful, and permanent cut and 
injury on his left foot. That  the aforesaid injuries of the plaintiff Tyere 
directly and proximately caused by the negligence of the defendant in 
the follox+xg particulars, among others, to wi t :  

" ( a )  I n  that  the defendant failed to use proper care to dispose of the 
used light bulb vhich was removed from the light fixture a t  the said 
intersection of Harrison Street and the Durham highway. 

"(b) I n  that the defendant left the said used light bulb, or caused or 
permitted the same to be left, where it was available to small children, 
and attractive to them. 

"(c) I n  that  the defendant permitted the said light bulb, although of 
an  inherently dangerous nature, to be broken, and the sharp, curved, and 
dangerous pieces thereof to be left ~vithout warning in a place where 
small boys were accustomed to play and did play, and where this plain- 
tiff did play, and where the plaintiff, while so playing, 71-ould and did 
come in contact with and was cut by the same. 

"(d) I n  that  the defendant, with reckless disregard for the safety of 
the public (including this plaintiff), failed to take such bulb and break 
and dispose of i t  in such manner and place as to reasonably protect the 
public (including this plaintiff) from being injured thereby. 

"(e)  I11 that the defendant negligently, carelessly, wrongfully, and 
recklessly permitted the said inherently dangerous instrumentality to 
become broken and the pieces thereof to be left where this plaintiff came 
into contact with the same, and was thereby seriously, painfully, and 
permanently injured." 

The defendant denied the material allegations of the complaint, denied 
that i t  was guilty of negligence and set up  the plea of contributory negli- 
gence. 

The  judgment of the court below is as follows : "This cause coming on 
to be l~ca rd  before his Honor, M. V. Barnhill, judge presiding, and a 
jury, at this the Second February Term, 1936; after the reading of the 
pleadings the defendant demurred ore tenus to  dismiss the action upon 
the ground that  the complaint failed to set u p  facts sufficient to consti- 
tute a cause of action; and, after hearing argument of counsel, the court 
being of the opinion that said demurrer ore tenus should be sustained: 
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GERKS v. WEISSTEIN and HIXER v. WEINSTEIK. 

Now, therefore, upon motion of Messrs. NacLean, Pou & Emanuel, coun- 
sel for the defendant, it  is ordered and adjudged that  defendant's said 
demurrer ore fenus be and hereby is sustained, and this action is dis- 
missed. M. V. Barnhill, Judge presiding." 

The plaintiff excepted, assigned error to the ruling of t,he court and to 
the judgment as signed sustaining the demurrer and dismissing the 
action, and appealed to the Supreme Court. 

Simms & Simms f o r  plaintiff. 
JIacLean, Pou 67. Emanuel and A. Y .  Arledge for defendant. 

PER CURIAM. The defendant demurred o y e  tenus to the complaint on 
the ground that "The cotnplaint does not state facts sufficient to consti- 
tute a cause of action." N. C. Code, 1935 (Xichie) ,  sec. 511 (6 ) .  The 
court below sustained the demurrer of defendant and dismissed the 
action. I n  this we see no error. 

The allegations of plaintiff that  the bulb was "inherently dangerous7' 
does not make it so. The  bulb was describ(3d and the description does 
not make i t  inherently dangerous. I t  is not like gunpowder, gasoline, 
dynamite, uninsulated electric mires, etc. These discarded electric bulbs 
are in  the homes of every user of electric lights. Suppose a neighbor's 
young child comes into a home and picks up a discardell bulb, takes it 
into the yard of another and breaks it, and a 14-year-old boy cuts his 
foot on it. I s  i t  possible that there would be any liability to the owner 
of the home from which the bulb came? We think not. Although cle- 
fendant is a corporntion, the principle is the same. If the defendant 
had been negligent, its negligence was not the proximate cause of the 
injury. Lineberry c. R. R., 187 K. C., 786; Stephens u. Lumber Co., 
191 K. C., 23. 

The judgment of the court below is 
Affirmed. 

BEXJAMIN GERKS v. HARRY WEINSTEIN 
and 

C. S. H I N E R  v. HARRY WEINSTEIK. 

(Filed 29 April, 1936.) 
Parties A c- 

A motion by a party to be allowed to intervene and claim the property 
involved in the action is correctly denied where movant fails to identify 
the property claimed by her as  the property in suit. 
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APPEAL by Emma Mayer, movant, from Barnhi l l ,  J., at  February 
Term, 1936, of WARE. Affirmed. 

The above entitled causes were consolidated in the Superior Court for 
the purpose of hearing the motion of Emma Xayer  that she be allowed 
to intervene in each of said causes, and to set up  therein h w  claim under 
a chattel mortgage to certain personal property on which the sheriff of 
Wake County had levied under an  execution issued to him on the judg- 
ment against the defendant in each cause. 

The motion was denied, and Emma Mayer, the morant, appealed to 
the Supreme Court, assigning error. 

Lit t le  & W i l s o n  for plaintiffs. 
A. B .  Breece for movant .  

PER CURIAM. I n  the absence of any evidence a t  the hearing tending 
to show that  the property on which the sheriff has levied is the same 
property as  that described in the chattel mortgage, there n a s  no error 
in the order denying the motion. 

The  motion was not supported by affidavit or other proof that  the 
movant has any interest in or title to the property on which the slierifl' 
had levied. The movant failed to show that  she had a right to intervene, 
and for that  reason the order denying her motion is 

Affirmed. 

MRS. A. D. K. HUKTER, TRUSTEE OF THE ESTATE OF R. N. HUKTER. 
DECEASED, ET AL., T. hlcCLUNG REALTY COMPANY, J. W. McCLUKG, 
A s D  J. W. hfcCLUSG, JR .  

(Filed 29 April, 1936.) 

The statutory penalty for usury may not be recovered against  the 
payee of notes secured by deed of t rus t  upon evidence showing that  a 
certain sum was paid the trustee in the deed of trust ,  but not paid to or 
received by the  payee of the  notes. 

APPEAL by defendants from Moore, Special Judge ,  a t  February Term, 
1936, of MECKLERTBURG. N O  error. 

This is an action to recover on notes executed by the defendant Mc- 
Clung Realty Company, a corporation, and endorsed by the defendants 
J. W. McClung and J. W. McCluag, Jr . ,  and for the foreclosure of the 
deed of trust by which the said notes are secured. The notes sued on 
are payable to the order of the Independence Trust  Company and Mrs. 
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A. D. Pu'. Hunter,  executors of R. N. Hunter,  deceased, and are now 
owned by Nrs .  A. D. N. Hunter,  trustee of the estate of R. N. Hunter,  
deceased, and the Independence Corporation. 

At the trial the defendants admitted t h ~  execution of the notes, as 
al l~getl  in the complaint, and relied upon the plea of vsury, as alleged 
in their answer. 

The issue submitted to the jury was answered as follows: 
"In what amount, if any, are the defendants indebted to the plaintiffs? 

Answcr: '$10,000, with interest from 17 March, 1933.' " 
From judgment in accordance with the verdict, the defendants ap- 

pealed to the Supreme Court, assigning errors in the trial. 

Stancill d Davis for plaintiffs. 
IZ. L. Taylor for defendants. 

PER CURIAJI. There was no evidence a t  the tr ial  of this action tend- 
ing to show that the payees of the notes sued on receivad from the de- 
fendants interest at a rate in excess of six per centum per anaum, or 
that they charged the defendants interest on said notes a t  such rate, and 
thereby became liable for tlie statutory penalties for usury. C. S., 2306. 

A11 the eridence showed that the sum of $217.50 x a s  paid by the 
defendants to the Independence Trust  Company, and th, i t  said sum was 
not paid to or received by the executors of R. N. Hunter,  deceased, to 
whom the notes are payable. 

Fo r  that  reason, there was no error in the refusal of the court to 
submit to the jury the issue tendered by the defendants, or in the per- 
emptory charge of the court to the jury on the issue submitted by tlie 
court. 

The judgment is affirmed. 
N o  error. 

(Filed 20 May, 1936.) 

Wills E f :  Partition A *It is necessary that three appraisers or  cornmis- 
sioners act in partitioning or dividing property. 

The will in this case provided that the children of testator should 
select three appraisers, and that appraisers chosen by the children, or a 
majority of them, should divide the real and personal property equally 
among testator's children. Testator's children selected three appraisers 
in accordance with the !?ill, but prior to final report one 3f the appraisers 
died, and some of the children moved that three new arpraisers or com- 
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missioners be appointed by the court, but the other children objected to 
motion, and prayed that the court appoint only one appraiser or commis- 
sioner to take the place of the deceased appraiser, whereupon the court 
ordered the two surviving appraisers to complete the appraisal and file 
report, which report was later approved by the court. Held: Under the 
terms of the will and under the statutory provisions relating to partition, 
h'. C. Code, 3210, it  is necessary that three appraisers act in the matter, 
although two of them may file the report, N. C. Code, 3228, and the Supe- 
rior Court should have appointed a third appraiser or commissioner, N. C. 
Code, 637, and the contirmation and approval of the report based upon the 
findings of but two appraisers is reversible error. 

APPEAL by defendants from Pless, J., at  October Term, 1935, Civil 
Term of GUILFORD. Reversed. 

This is a special proceeding, brought by plaintiffs against defendants, 
to partition certain property under the last will and testament of Julius 
H. Sharpe, who died on 24 February, 1930. The last will and testament 
was admitted to  probate on 1 March, 1930. 

The  4th I t em of said mill and testament is as follows: " I t  is my  will 
and desire that all the property, both real and personal, of which I may 
be seized, shall be appraised by three disinterested men to be chosen by 
my  children, or a majority of thcm; and said property, after paying the 
bequest to my  wife aforesaid, shall be equally divided between my be- 
loved children, share and share alike; but the shares of Terry  D. Sharpe, 
Gertrude Dawson, Edna Sharpe McLcan, and Nellie Sharpe Jobe, shall 
be charged with the payment of the sum of money hereinafter set out;  
and my said children are to have and to hold said property in  fee simple 
absolute except as hereinafter provided." 

I t  is  alleged by plaintiffs and admitted by defendants "That on or 
about March, 1930, the children of the said Julius H. Sharpe niet 
a t  the home of the deceased and appraisers were duly nominated and an 
election held; that upon counting the ballots cast by said children it was 
found that  Dar id  J .  White, J. 0. McNairy, and R .  @. Causey were duly 
elected as appraisers, haviug been chosen by a majority of the children 
of the said Ju l ius  H. Sharpe, deceased." 

The prayer is as follows: '(Wherefore, your petitioners pray tha t  you 
will appoint Dar id  J. White, R .  C. Causey, and J. 0. McNairy, the 
appraisers heretofore selected by a majority of the children, to divide the 
estatc., both real and personal, of the testator, between his children. share 
and share alike, as provided by the last nil1 and testament of the said 
J. H. Sharpe, deceased, and if an equal division cannot otherwise be 
made, then to charge the more valuable dividends with such sums of 
money as they shall think necessary, to be paid to the dividends of infe- 
rior value in order to make an  equitable partition, as contemplated by 
the testator in his will, and to report to your court their proceedings 
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under their hands, or the hands of any two of them, within a reasonable 
time, not exceeding sixty days after the notification of their appoint- 
ment." 

The defendants in their answer, among other things, set forth that 
"there were gross mistakes in the valuation of some or all of the tracts 
described in the petition," etc., and allege, among other things: "That 
said mistakes and errors are so gross, and i t  is so apparent that  they are 
the result of the ignorance of the appraisers as to the comparative values 
of snid tracts of land, and/or to their partiality, that  the j  shock the con- 
scieuce of tlle court ;  and were the court to permit the appraisal to stand, 
it mould result in great injustice and hardship to the defendants, and 
would be uueonscionable and inequitable as to them." 

The case was transferred to the civil issue docket. Judge Thos. J. 
Sham made the following order:  

"This cause coming on for a hearing before the Honorable Thomas J. 
Shaw, judge presiding, a t  the 4 April, 1932, Term of Guilford County 
Superior Court, and upon the reading of the pleadings it appearing to 
the court that the appraisers selected by the children of the testator 
under the provisions of paragraph four of thc will of Ju l ius  H. Sharpe, 
deceased, ha1 e riot completed tlle appraisal of the proper ,ies referred to 
ill said will, and the plaintiffs having moved for an order directing said 
appraisers to complete and file their report: 

"Sow, therefore, it  is ordered: 
"1. That  David J. White, J. 0. McNairy, and R. C. Clusey, apprais- 

ers selected by the children of the said Ju l ius  H. Sharpz, deceased, by 
virtue of the power set out in his last will and testament, be and they are 
hereby directed to complete the appraisal of all the properties, both real 
and personal, of the testator, and make a partition of the same among 
the derisces named in said mill, as provided thereby; and if said apprais- 
ers do not have the power under the terms of said will to partition the 
properties among the various derisees, the court hereby appoints the said 
David J. White, J. 0. McXairy, and R. C. Causey commissioners, and 
directs them to partition the properties, both real and personal, of the 
testator between the devisees named in the will, as thereby provided, and 
to such end the said appraisers shall file a report as such setting forth 
therein the values of the dividends allotted to the devisees in uartition- 
ing and setting apar t  to them the shares in  said estate to ~which they are 
entitled, according to the terms of the last mill and testament of the said 
J. H. Sharpe. They are further directed to file a report as appraisers 
and commissioners partitioning among the various devisees the shares to 
which they are entitled under the terms of said will and allotting to 
them such dividends, to the end that the properties, both real and per- 
sonal, of the testator may be equally divided hetween his children, share 
and share alike, as provided by his last will and testament. 
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"2. I t  is further ordered that the defendant E. P. Sharpe, as executor 
of J. H. Sharpe, deceased, shall exhibit to the appraisers all notes, mort- 
gages, and other personal property of every kind and nature belonging to 
said estate, to the end that said appraisers and commissioners heretofore 
named may appraise and partition said properties and make their re- 
ports to the next term of this court. 

"And this cause is retained for further directions, and this order is 
made without prejudice to the rights and all of plaintiffs and defend- 
ants." 

The defendants excepted to the foregoing order, and, on 28 March, 
1935, made the following motion: "For and on account of the matters 
set out in the answer and amendment thereto, and on account of the 
death 'since the partial appraisal was made of one of the appraisers 
making the same, to wit, J. 0. McNairy, and to the end that a new, 
complete, fair, and impartial appraisal and partition of the property 
described in the petition be made; the defendants move that the court 
appoint three new and disinterested appraisers and commissioners to 

the property described in the petition in accordance with the 
will of J. H. Sharpe and the provisions of law relating to partitions." 

The matter came on for hearing on 24 May, 1935, before Judge P. A. 
McElroy, who made the following order : 

"This cause coming on for a hearing before the Hon. P. A. McElroy, 
judge presiding at the 19 May, 1935, Term of Superior Court, upon the 
motion of the defendants that the court appoint three appraisers in lieu 
of the three appraisers named in the order made by the Hon. T. J. Shaw, 
and entered in this cause at  the April Term, 1932, for that one of said 
appraisers, to wit, J. 0. McNairy, is now dead, and the petitioners hav- 
ing come into court and opposed such motion, but having agreed that the 
court might appoint one disinterested appraiser to serve in the place and 
stead of J. 0. McNairy, deceased, and the defendants having opposed 
the appointment of only one appraiser and having insisted on their 
motion : 

"Now, therefore, it is ordered that the defendants' motion be and the 
same is hereby denied, and the surviving appraisers named in the order 
of Hon. T. J. Shaw, dated 4 April, 1932, to wit, David J. White and 
R. C. Causey, are ordered to proceed with the performance of the duties 
imposed upon them and make their report to the court within thirty 
days from this date.'' 

The defendants except to the foregoing order, and also to the ruling 
of the court overruling their motion to appoint three new appraisers and 
commissioners to partition the property described in the petition in ac- 
cordance with the will of J. H. Sharpe and the provisions of law relating 
to partitions, and to his ruling that David J. White and R. C. Causey, 
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survivors of the appraisers and commissioners heretofore appointed to 
partition said property have the power and authority to complete the 
partition." 

David J. White and R. C. Causey made the report, :and at  the close 
of same is the following: "We further state that we lxve  made a dili- 

u 

gent effort to make the division in such mailner as was contemplated by 
the last will and testament of the said Julius H. Sharpe." Numerous 
exceptions were made to the report by defendants. 

I n  the record is the following: "It is agreed betyeen the parties hereto 
that any questions of fact a r i skg  upon this proceeding may be heard and 
deternlined by the court without the assistance of a jury." 

Judge J. Will Pless, J r . ,  heard the matter, found the facts, and made 
his couclusions of law, and rendered judgment thereon. I n  the fillding 
of fact is the following: "The Hon. Thomas J. Shaw, ,judge presiding, 
ordered said appraisers to complete the appraisal of al;. the properties, 
both real and personal, of the testator, and make a partilion of the same 
among the devisees named in  said will, as provided thereby; that  there- 
after J .  0. XcXai ry  died, and the Hon. P. A. McElrop, judge holding 
the courts of the Twelfth Judicial District, directed the two remaining 
appraisers to file their report i n  obedience to the orders of the Hon. T. J. 
Shaw. That  on 24 July,  1933, the said appraisers filed their report in 
the office of the clerk of the Superior Court of Guilford County, in 
which report the real and personal property of the testatcr, J. H. Sharpe, 
was appraised and divided among the legatees and devisees mentioned in 
his will, as therein provided; that the defendants E. P. Sharpe, executor, 
and E. P. Sharpe, individually, together mith W. H. Sharpe and Robert 
N. Sharpe, filed exceptions to said report on the ground that  the ap- 
praisers \yere not disinterested and proper appraisers or commissioners. 
That said appraisers were wholly disinterested in  the estate of said J. H. 
Sharpe;  that they were fair  and impartial; that  no inistake appears 
upon-the face of their award; that  said award, as shown by their report, 
is fair  and iust to the legatees and devisees named in the will of the late - 
J. H. Sharpe, and is in full conformity to the provisions of said will 
requiring a n  appraisal of the testator's property, both real and per- 
sonal." 

I n  the judgment is the following: '(That the said report of the com- 
missioners, David J. White and R .  C. Causey, copy of which is hereto 
attached, is hereby in all respects confirmed, and i t  is further ordered 
that said report and the plat appended be enrolled i r  the records of 
this court, and that the same, together mith this decree, be certified to 
the register of deeds for Guilford County and registered in his office, 
and that said report and this decree shall be binding among and be- 
tween the said claimants, their heirs and assigns.'' 
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I n  the exceptions and assignments of error made by defentlants is 
the, following: "That the court erred in directing the two surviving 
appraisers (after  the death of J .  0. McNairy) to proceed with the 
appraisal and partition, . . . and for the further reasons that  the 
will of J .  H. Sharpe required three appraisers and the law requires three 
commissioners i n  partition." 

Frazier d2 Frazier and Spruill ie. Olive for plainfiffs. 
IIoyle ie. IIoyle and Hines ie. Boren for defendants. 

CLARKSON, J. I tem 4 of the last will and testament of Julius H. 
Sharpe p r o ~ i d e s :  "That all the property, both real arid personal, of 
which I may be seized, shall be appraised by three tiisinterested men 
to be chosen by my  children, or a majority of them," etc. 

Under the terms of the will the children of Julius H. Sharpe selected 
Dar id  J. White, J. 0. McSairy,  and R. C. Causey. Before the duties 
of these appraisers were completed, J. 0. RIcNairy died. Was the ap- 
praisal made by David J. White and R. C. Causey legal? We think 
not. Exceptions were duly made by defendants, in apt  time, to the two 
appraisers acting after the death of J. 0. McNairy. The language of 
the will was fhat the appraisal shall be "by  fhree d~sinterested men." 

X. C. Code, 1935 (Michie), see. 637, is  as follows: "Whenever a civil 
action or special proceeding begun before the clerk of a Superior Court 
is for ally ground whatever sent to the Superior Court before the judge. 
the judge has jurisdiction; and it is his duty, upon the request of either 
party, to proceed to hear and determine all matters i n  controversy in 
such action, unless it appears to him that  justice would be more cheaply 
and speedily administered by sending the action back to be proceeded in 
before the clerk, in which case he may do so." Hall v.  Artis ,  186 S. C., 
105; I n  re Estate of Wright & Wright v. Ball, 200 K. C., 620; Spence u. 
Granger, 207 N.  C., 19. 

N. C. Code, supra, sec. 3219, is as follows: "The Superior Court shall 
appoint three disinterested commissioners to divide and apportion such 
real estate, or so much therebf as the court may deem best, among the 
several tenants in common, or joint tenants. Provided, in cases where 
the land to be partitioned lies in more than one county, then the court 
may appoint such additional commissioners as i t  may deem necessary 
from counties where the land lies other than the county where the pro- 
ceedings are instituted." 

We think the court must appoint three disinterested appraisers or 
commissioners, as set forth in  the will of Julius H. Sharpe, or in accord- 
ance with the statute. 
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3. C. Code, supra ,  see. 3228, is as  follows: "The commissioners, 
witliin a reasonable time, not exceeding sixty days a f te r  the notification 
of their  appointment ,  shall make  a ful l  a n d  ample r q o r t  of their pro- 
ceedings, ~111tler the hand  of a n y  two of them, specify n g  therein the 
nlarinrr of esecut ing their  t rust  arid describing the  land or parcels of 
land divided, and t h e  share allotted of each tenant  in severalty, with the  
sum or  sums charged on the  more ~ a l u a b l e  diriclends to be paid to those 
of infer ior  value. T h e  report  shall be filed in the office of the Superior  
Court  clerk." 

Under  the statute, t w o  can make  the report,  but  t l ~  part ies  whose 
r ights  a r e  to  be effected have the  r igh t  to haye three  disinterested parties 
appointed under  the will o r  statute, so tha t  the  three c , in  consider tlie 
questions involred. 

There a r e  other serious matters  controverted on the rezord, but we do 
not th ink  they a r e  necessary now t o  be considered. 

F o r  the reasons given, t h e  judgment i s  
Reversed. 

JOHN S. RIcEACHERN, JR., PETITIOR'ER, APPELLEE. T. PHYLLIS ALBRIGHT 
RlcEACHERS, RESPOSDEST, APPELI.AXT. 

(Filed 20 May, 1936.) 

1. Habeas Corpus B a-Denial of motion for change of venue of habeas 
corpus proceeding is not reviewable. 

Since any judge of the Superior Court or Justice of the Supreme Court 
has the power to issue a writ of habeas corpus a t  any time or any place, 
N. C. Const., Art. I, see. 21; C. S., 2208, 2210, he has the discretionary 
power to make the writ returnable a t  such place as  he may determine, 
which discretion will not be reviewed in the absence of a showing of abuse 
or failure to afford full opportunity to be heard, and therefore an e s c e p  
tiori to the refusal of a motion for change of venue of habeas corpus pro- 
ceedings canriot be sustained. Statutes as  to venue, C. S. 463, et seq., all 
refer to "actions" and have no application to habeas corous l~ruceedings. 

2. Appeal and Error J c- 
The findings of fact by the court in l~rocseedings in habeas corpus, to 

determine the custody of minor children of the parties, are conclusive 
w h ~ w  based on evidence. 

3, Habeas Corpus A b: Parent and Child A c- 
Where the parents are separated but not dirorced, the right to the 

custody of the children of the marriage may be determined by a writ of 
habeas corpus. C. S., 2241. 
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4. Parent and Child A c-Decree awarding, in effect, custody of child to 
paternal grandparents as against mother, held error. 

In this proceeding to determine the custody of minor children as  be- 
tween their parents, the trial court found that  their father \ \as  a suitable 
person to have their custody so lollg as  they remained in the home of their 
paternal grandparents, and that their mother was a suitable person to 
have their custody so long as they remained in the home of their maternal 
grandmother, and entered judgment that the children should stay in the 
home of their paternal grandparents for nine months of each year com- 
lrrisine the county scllool term, and that they should stay in the home of 
their maternal grar~dmother for the balance of each year, the court find- 
in:' t l ~ t  this arrangement was to the best interests of the children. I t  
appeared that  their father did not live in the home of his parents, h u t  that 
their mother did live in  the home of her mother. H e l d :  The decree in 
effect awarded the custody of the children for nine months of each Sear 
to their paternal grandparents, and the findings a r e  insufficient to support 
the decree denying their mother the custody of the children for uine 
months of each jear, and the cause is remanded for further fintlillg~ of 
fact. 

STACY. C'. J., concurring in part and dissenting in part. 
COXNOR, J., concurs in opinion of STACY, C. J. 

APPEAL by respondent f r o m  a n  order entered by  C'ranmer, J., a t  
Chambers  i n  Southport ,  N o r t h  Carolina, 1 5  February,  1936, as  of 
1 2  October, 1935. Remanded. 

T h i s  was a proceeding under  C. S., 2241, to  determine the  custody of 
the  two small children of petitioner and  respondent. 

At the instance of petitioner, J o h n  S. McEachern,  a wri t  of habeas 
corpus was issued out of New Hanover  Superior  Cour t  by Cranmer,  J., 
on 24 September, 1935, commanding the respondent, Phyl l i s  Albright 
McEachern,  living i n  Raleigh, N o r t h  Carolina, to  produce the  said 
children before h i m  in Southport ,  N o r t h  Carolina, on  28 September, 
1035. 

I t  was admit ted tha t  petitioner and respondent were marr ied i n  1928, 
a n d  t h a t  a t  the  t ime of the issuance of the  wr i t  herein they were living 
separate  and  a p a r t  f r o m  each other, without  being divorced. 

There  was a motion by respondent to  remove t h e  proceeding a n d  the  
hear ing  to W a k e  County, where the  respondent resides, on  the ground 
that  the petitioner was not a resident of N e w  Hanover  County nor  of 
a n y  county i n  t h e  E i g h t h  Jud ic ia l  District,  and  also f o r  the  convenience 
of witnesses and  parties. T h i s  motion was overruled and  respondent 
excepted. 

I t  was i n  evidence a t  the  hearing t h a t  a f te r  their  marr iage i n  1928 
t h e  petitioner and  respondent lived i n  the home with respondent's par-  
ents  i n  Raleigh, where both of said children were born. Since said 
mar r iage  respondent's fa ther ,  X a j o r  R. N a p e  Albright, h a s  died. 
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I n  Nay,  1934, petitioner and respondent separated. By agreement, 
tlie custody of the children was granted the mother, the father agreeing 
to contribute a certain amount to their support, which he failed to do;  
that in November, 1934, petitioner and respondent were reconciled and 
lived together in Charlotte, il'orth Carolina, until April, 1935, when 
respondent returned with the children to her mother's home in Raleigh; 
that in Xay ,  1936, she and the children went with petitioner's father to 
tlie latter's home in Wilmington, S o r t h  Carolina, where they remained 
until 20 June, 1935, when respondent went to Kew Yorlr to get a posi- 
tion. She rrturned to Raleigh 6 September, and on 9 September, 1935, 
went to Wilmington and obtained possession of the children in the ab- 
sence of petitioner's father and returned with them to Raleigh, where 
they remained with their mother a t  the home of their grandmother until 
the institution of this proceeding. One of the children is, three years of 
age and the other six. 

There Tvas evidence that petitioner had lired elsewhere than Wilming- 
ton eontinuouslg. during the entire period referred to, except for occa- 
sional visits to his parents, and that  since November, 1934, he has been 
living in Charlotte and a t  the O'Henry Hotel in Greensboro, engaged in 
the insurance business, though claiming Wilmington as his residence. 

There was abundant evidence that  both petitioner and respondent are 
of excellent character. 

After hearing the evidence, the judge below found facts and rendered 
judgment thereon as follows : 

"1. The  respol~dent requested a continuance, which wa:; granted prior 
to filing her motion to remove. 

"2. The court finds that  there are no grounds for the removal of the 
case to Wake County, and the motion to remove is denied. 

"3. The  court finds that the petitioner, John S. McEac~hern, Jr . ,  and 
the respondent, Phyllis Albright McEachern, are married, but living in 
a state of separation, and that  there is no probability of reconciliation. 

"4. That  the petitioner and the respondent are tlie parents of two 
childrel~, S a n c y  and John S. McEachern, 111. 

"5. That  the separation agreement entered into between the parties 
was subsequently dissolved by the parties voluntarily resuming the rela- 
tionsliip of husband and wife, and living together. 

"6. Tliat after the children were placed in the home of' the father of 
the petitioner, and i11 his care and custody, that the respondent went to 
New York and ~emained  until G September, when, being unable to find 
a position, she returned to the home of her mother in Rale gli. 

"7. That  the respondent, without the knowledge or consent, but con- 
trary to the desire of tlie petitioner, went to the-home of the father of 
the petitioner, where the children wwe in the legal custody of petitioner, 
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and surreptitiously and in the absence of both grandfather and grand- 
mother took the children and carried them to the home of her mother, i n  
Raleigh, N. C. 

' '8.  The court finds as a fact that the petitioner is a fit and suitable 
person to have the custody of said two children only so lo i~g as they 
remain in the home of their paternal grandfather, John S. McEachern, 
Sr., of the city of Wilmington, N. C. The court finds as a fact that 
John  S. McEachern, Sr., and his wife, have a Christian home in the 
city of Wilnlington, and that  i t  is a fit and suitable place for children 
of the age of petitioner's children to reside in, and to be reared in, and 
that the petitioner, with the assistance of his father, is amply able to 
provide for and maintain the said children. 

"9. The  court finds as a fact that the respondent is a fit and suitable 
person to have the custody of the children only so long as they remain in 
the home of her mother, Mrs. R .  M. dlbright, in the city of Raleigh, 
N. C. The court finds as a fact that  Mrs. illbright has a Christian 
home, and that  i t  is a suitable place for the said two children to reside 
in, and to be reared in, and that  Mrs. Albright is able to provide for the 
children during the time they are in her home. 

"Upon tht. foregoing facts, it  is ordered, adjudged, and decreed : 
''a. That  the motion to remove is  denied. 
"b. That  the children are not to be removed from the jurisdiction of 

this court. 
"c. The  court awards the custody of the children to their father only 

so long as they remain in the home of and in  the charge of John S. 
McBachern, Sr., i n  Wilmington, New Hanover County, S o r t h  Carolina, 
over the period of time from 1 September to 31 May of each year, which 
is the school term of New Hanover County. 

"d. The court awards the custody of the children to their mother only 
so long as they remain in  the home of and in  the custody and charge of 
Mrs. R. M. Albright, of Raleigh, Wake County, North Caroliila, over 
the period of time from 1 J u n e  to 31 August of each year, which is the 
vacation period of the schools of New Hanorer County. 

"e. I t  is further ordered and adjudged that the children be forthwith 
delirered into the custody of the petitioner, to be a t  once delivered to 
the home of and in charge of John S. McEachern, Sr .  I t  is further 
ordered that the petitioner mill deliver the two said children at the home 
of Nrs .  R. M. Albright a t  the time specified in  this judgment. 

"f. Upon the hearing, the petitioner and his father, John  S. McEach- 
ern, Sr., the paternal grandfather of the two said children, the respond- 
ent, and her mother, Mrs. R. 11. Albright, the maternal grandmother of 
the two said children, and the two children, were present in court. The 
court had the opportunity of observing, and did observe, and the court 



102 I X  THE SGPREME COURT. [a10 

is of the opinion that  the foregoing judgment is for the best interest of 
tlic two said infants. 

"This 15  February, 1936, as of 12 October, 1935." 
Froni the judgn~ent reiidered, respo~ident appealed. 

C'leres X .  Synznlt's u n d  I Z .  L. J f c X i l l a n  for pet i f ionev,  appellee. 
X a t L e a n ,  I'ou d E m u n u e l  a n d  R. Mayue d l b r i g h t  for respondent,  

appel lant .  

D ~ v r n ,  J .  T l i ~  respondent, Xrs .  Phyllis Albright 2JcEacliern, ex- 
cepted to the juclgmeiit and coiltends that  i t  is erroneous in  two par- 
ticulars : 

(1 )  111 denying respondent's motion to remove the cause to Wake 
County; and ( 2 )  ill anarding custody of children for portioil of each 
bear to the paternal grandparents of the children in violation of the 
natural rights of the mother. 

(1) What is t l ~ e  proper venue for the l~ear ing  011 a writ of habras 
corpus ' 

The statutes as to venue, C. S., 463, et seq., all refer to "actions" and 
haxe no reference to proceedings of this kind. The writ of habeas corpus 
has been tleiiominated a "high prerogative writ." I t s  susperlsioii is pro- 
hibited by the Constitutioii of Sort11 Carolina, Art. 1, see. 21. By 
statute the application for the writ may bc> made to any one of the 
Justices of the Supreine Court or to any one of the Superior Court 
judges, either a t  term or in vacation, or may be issued bay any judge of 
either court without application in  certain cases. C .  S., i2208 and 2210. 
The provisions with respect to writs of habeas corpus  are by statute 
mad? applicable to a controversy as to the custody of children when the 
parents are separated and there has been no divorce, and in this in- 
stance only is ail appeal allowed. I f  any judge refuse to grant  the writ 
wlml legally applied for he is subjected to a scwre penalty. C. S., 2212. 

Siiice any judge, anywhere, has power to issue the writ, he may ordi- 
narily make it returiiable before himself a t  such place and time as in 
his sound discretion would seem to serve the ends of justice and the 
conrwiicnce of all parties as well as that of the court, and his discretion 
will not be reviewed in the absence of showing of abuse or failure to 
afford full opportunity to be heard. Ex  purte Sckenck,  74 iL'. C., 607; 
J a i n  L!. Priest,  30 Idaho, 273, 164 Pae., 364. The  writ may be, and often 
is, madtl returnable for convenience before some other judge or court. 
29 C. J., 151. I n  the instant case the judge below found that a motion 
for continuance was made before filing of motion for removal, which, 
ordinarily in c i ~ i l  actions, would be held to constitute wail-er of right of 
removal to the proper county. 
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T h e  exception to the rul ing of the court below ill this respect C R I I I I O ~  

be sustained. 
( 2 )  T h e  respondent assigns a.; error  fai lure  to comply with the  pro- 

visions of C. s., 2241, requir ing the judge to a n  arc1 the custody of t h e  
children "either to  the husband or  to the  n i f e  fo r  such t ime and under  
such regulations and  restrictions a s  will best promote the  interest and 
welfare of t h e  children"; and  she contends t h a t  the facts  found a r e  not  
sufficient to  support  the  judgment. O n  this  point n.e th ink  t h r  escep- 
tion to the  judgment must be sustained. 

T h e  findings of fact of the  court, based on evidence, a r e  c o n c l ~ ~ s i v e  on 
appeal,  and  this rule  applies to proceedings to determine the cuqtotlp of 
c l i i l d r e ~ ~ .  Stokes c. Cogdel l ,  1.53 IN. C., 1Sl .  

T h e  r igh th  finding hy the court below is i n  par t  as f o l l o ~ s :  
"The court finds as a fact  t h a t  tlic petitioner is a fit a ~ i d  suitable per- 

son t o  have the  custody of said t v o  cliildren only so long as  they remain 
i n  the house of their  paternal  grantlfutlier, J o h n  S .  XcEachcrn ,  Sr.,  i n  
the ci ty  of Wilmjngton." T h i s  finding as to the fitness of the fa ther  to  
have the custody of the cliil(1ren seems to he qualified and  conditional. 
I t  fu r ther  appeared i n  evidence tha t  t h ~  petitioner is living 111 Greens- 
boro or Charlotte, though claiming his residence i n  K i l n ~ i n g t o n .  l 'here 
n a s  n o  fillding by the court below on this  point.  I f  the  petitioner is 
living i n  Greensboro, the award of custody of the children for  a p o r t i o ~ i  
of each year to pctltioner so long as  the c l i i l d r e ~ ~  rrniaiu i n  the home of 
J o l i ~ i  S. XcEachern ,  Sr., i n  Wilr~iillgton, ~ r o u l d  scem to be, in  effect, a n  
award to the paternal  grandfatlier.  

There  was n o  finding t h a t  the responde~lt  was not a fit and suitable 
1 ~ r s o l 1  to have the custody of her  chi ldrel~,  but ,  011 the c.ontrary, i t  n m  
found tha t  the  home i n  which she l i ~ e d  with her  mother  and the chil0rei1 
mas a suitable place for  them. 

T h e  findings a re  insufficient to  t fepr i~  e the mother  of thv natur:d r ight  
n l ~ i c l l  she shares n i t h  the f a t h r r  to the custody of her ;mall c~liiltlrcn 
(one of them b e i q  but thrcc year5 of age) ,  nor  to tlepri\(, tlir c h i l d r m  
of the  tender care xtld l o ~ i n g  m i ~ ~ i s t r n t i o n s  of their  mother. fo r  uirie 
~ilolitlis i n  the  year. C l e g g  1%.  C'lcgg,  187 N. C., 730;  I n  i.c A l i d ~ ~ ~ n z n ~ ~ ,  
1.37 S. C7., 512. 

T h c  causc is renlandcd to the  Superior  Court  of S c w  H a n o ~ e i ~  County 
f o r  f u r t h e r  f i l l t l i ~ ~ ~ s  a d  coi icluvol~s i n  accordance wit11 the l ) ro~-is ion> 
of the s tatute  a n d  this opinion. 

Remanded. 

S ~ a c ~ ,  C .  J., c o n c u r ~ i n g  in y a r t  and  dissenting i n  par t  : ('onceilil~g 
tlic s ta tutory h a b e a s  c o ~ p u s  to be 2x11 appropriate  wri t  i n  determining the 
custody of children as  bet\\een marr ied p a r e ~ ~ t s ,  l iving ill a s ta te  of 
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separation, C. S., 2241, but not when they a re  dirorced, C. S.,  1664;  
I I L  rr  l?laX,e, 154 S. C. ,  278, 114 S .  E., 294 ( " t l ~ e  wri t  of habeas co rpus  
cannot be used as  a claim and  de1i1-ery of the person"--In re  P a r X ~ r ,  
114 S. C., 170, 56 S .  E., STS), it  does not follow the tnotioii fo r  change 
of r e l ~ u e ,  ~ n a d e  i n  the iustailt case, was ill-ndlised or not Y ell fouuded. 

I t  is prorideti by 2 C. S.,  5039 (enacted 1918) tha t  "The Superior  
Courts  slinll h a l e  esclusire  original jurisdiction of a n y  rase of a child 
less than  s i s t e ~ n  years of age, residing ill o r  being at tlle t ime n i t h i n  
their r c q w t i ~ e  districts,  . . . whose custody is subject to contra- 

r .  the cl~i ldren,  n l ~ o s e  custody is 1 1 c w  i n  c o u t r c ~  ersy, T\ ere i l ~  
the S e w n t h  Jud ic ia l  District a t  the  t ime  of the  application of the  wri t ,  
i t  \ \o~ i l t l  SWIII ,  u l ~ d c r  this statute, tha t  the Superior  Cour t  of ~ u c l i  district 
has  c w l u s i r c  original jurisdiction of the case. I n  re ! i a m l / f o r l ,  182 
N. C., 44, 1 0 s  S. E., 383; I n  re  C o s f o n ,  187 N, C., 509, ' 2 2  S. E., 153. 

S o t l i i ~ ~ g  was said ill ( ' l cgg  1 . .  ( ' I ~ g g ,  186 S. C., 28, 115 S. E., 524;  
,\". ( . ,  IS7 S. C., 730, 122 S. E., 736, or the  ' I ' e u l i o o p e ~ l  ( ' ( z c r ,  202 S. C., 
223, 162 S .  E., 619, ~ r h i c h  militates against tllis position. ('nses decided 
prior to thc c i~ac tment  of 2 C. S., 3039, arc. i i~applicablc  or not c o ~ l -  
trollillg. 

I conrur  in the disposition of t h e  second q u t d o n  raised by tlie appeal. 

A. 11. ( 'HISSIB I-. JIAT \VRIGHT COBII, BEVER1,T C. COBI3, JIARGARET 
C .  C'OnB, JIAY VOBB RUTT, ASD I iATHERISE C'. PCCKETT. 

(Filed 20 May, 1936.) 

1. Wills E L l l e v i s e  in this case held to create spendthrift t rust .  
A devise to the testatris' gral~dson to be held by him in trust for testa- 

trix' daughter, with direction that  he should pay the income arising there- 
from to testatris' daughter during her lifetime, but that  neither the income 
nor the corpus of the estate should be liable for the debts of the daughter, 
exisling or thereafter contracted, hut that the income s h o ~ l d  be used for 
the maintenance and support of the daughter during her lifetime, and 
iifter her death tlie corpus to be equally divided among the daughter's 
children, is ltcld to create a valid spendthrift trust under the provisions of 
C. S., 1742, the income therefrom being less than five hundred dollars a 
year. The prerequisites for the creation of a valid spendthrift trust dis- 
cussed by DEVIS, J. 
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2. Trusts  B a- 
The qtatute of u v f  C. 8 .  17$0, conrertinq the beneficial use into the 

1ecr:ll onnelshili ai~tl uniting the legal and equitable titleq, nliplie? only 
to sin11)le or ~ a s s i v e  trnsts: :md not to active truits. 

3. Same- 
A spendthrift trust directinq the trustee to collect the rents and profits 

and pay anme over to the beneficiary is  an n c t i ~ e  trust so far  as  the coVlt9 
of tlie ('state is collcerncd, upol~ nhich the statute of I I S ~ S ,  C. S., 1740, d0'3 
not operate to unite the beneficial :111(1 1~ga1 intereqts. 

4. Attacllnient B b- 
The intcrest of the ccsfui quc trust in a spentlthrift trust is ]lot subject 

to attachment, C. S., 795, et scq.. s i l~ce by express provision of C. S.. 17-12, 
the l~roperty is not liable for the debts of the ccstrti quc' trust in :111y 
manner. 

3. Attarhment I3 a :  Wills E +\There will is  probated clcvising all tlrc 
property, attachment against heir  prior t o  probate is invalid. 

Plaintiff attached property which llnd belonged to defendant's mother 
prior to her clentli. Thereafter, withill one year after the death of de- 
fei~clant's motlier, the \\.ill \\.;IS probated ill the county. n.11icli \\.ill derisrtl 
the IJroIIrrty in trust for tlefendant under ;I slwiitltllrift trust. H e l d :  
Defend:~nt took nothing a s  heir a t  1:lw of her mother, :lnd her interest ill 
the lmtl under the spendtlirift trust n n s  not subject to attachment, and 
the fact that the nttachmei~t was atteml~ted to be levied prior to the 
probate of the will created no lien 011 the land. 

6. Part ies  A a :  Trusts  G a-Truster of spcndtllrift t rust  nlaS defend 
action seeking to enforce claim against crstui.  

The trustee of a sl~endtlnift  trnst nlay defend a n  action seekiirg to 
attach the interest of the ccsfui quc  trust, hot11 in the Superior (lourt :md 
in the S u ~ ~ r e m e  Court on aplienl, witlrout the apl~earance of the ccstui. 
the preserratioil and protectiori of the pro pert^ being incumbent ul)on him 
under the terms of tlie trust. 

. ~ P P ~ A L  by defelidalits, other t l i a i ~  &g TTright ('obb, f r o m  liyci'/iams, 
J., at  Decelnber Term,  1935, of SEW IIASO\-IR. Hewrsed.  

Motion to ~ a c a t e  a n  at tachment  lex-ied OII :in interest ill certain real 
property ill the city of n ' i l m i n g t o ~ ~ ,  S o r t h  Carolilla, as  the  property of 
defendailt N a y  W r i g h t  Cobb. 

T h e  facts, as  they appcar  f r o m  tlie ple:itli~igs alid finclings of fact  of 
the court below, a re  substnatially as  folloxvs: 

aU1 the deferldauts a re  llolircqitlerits of Nort l i  Csrohna .  
T h e  plaintiff, a resident of Ernnsxrick County, N o r t h  ( 'arolina, is the  

o n n e r  and  holder of seven bonds of one thousand dollars each, executed 
bp  defendnnt M a y  V r i g l i t  Cobb and secured by deed of trust,  executed 
by her  a~lcl her  codefendants, on certain real  property i n  the city of 
Xorfolk, Virginia .  F r o m  foreclosure sale of said property i n  1933, 
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cwdi t s  n ere applied oil the bonds held by plaintiff, leaving a balance of 
about i i ~  c tliousnild dollars due and  unpaid.  ICatheri~w F. Wrigllt ,  a 
resi t l r~l t  of T'irgiiiia, niotlier of tlrfendant, M a y  Wripllt  Cobb, and grand-  
111otl1~r of the otlicr d c f e i i d a ~ ~ t i ,  d i d  17  Ji:rrcli, 19:13, ~ c i z e d  ant1 pos- 
wasctl of rcal  :m(1 11crw11al p r o p r t y ,  i l ~ r l u d i ~ l g  t h ~  real estate ill the city 
of T\'llmi~rgtoil, S o r t l i  C'arolinx, ail i ~ ~ t c w s t  i n  -\\hiell n a s  sought to I)e 
att:rclictl i n  this  action. Tllc said I i a thcr ine  F. V r i g h t  left a last n i l l  
:r~ltl test:~nieiit, \\liicli n-as duly I)robatcd ant[ is  nolr. of rword  i n  Nem 
fI:rnovcr ('ou~ity. I t e m  3 of the  n i l l  is :IS f o l l o w  : 

"The resitlue of m y  estate of ~ v h a t s o e ~ e r  kind shall he d i \  itled i l l  f i t?  
(qua1 s1i:lws. T o  cacli of 111y cliildren, J a m e s  F. TT'right, Lucy K r i g l l t  
Ha tc l lw,  Lois TVriglit. :rnd Thomas  H a v l  Wright ,  I g i ~ e  absolutely orie 
of said qliarcs. Tlic remaining one-fifth slmre of m y  cc.tate 1 give to  
I 3 c ~ c r l ~  ('. Cobb, my grantison, said sliare, l~o\r.erer,  to I c  hr'ltl hy h im 
in t ~ u - t  fo r  lrlp dauglltcr,  3 h y  TTright C'obb, and  lie .,ha11 11x7 tlw 
incoillc arisilig tliercfroin to m y  w i d  dnug1itc.r d u r i n g  her  lifctirrlr, but 
t lu r i l~g  tlie life of tliiq t rust  tlie c o ~ p s  of the estate shall lot be \old. nor 
tllc ilicomc, tliercfroili tnl ie~l  fo r  tlle tlcbtq of the wit1 May Wrigh t  C'ol)b, 
uor be linblc fo r  ally iiidebtetliicss \ \h ich  <lie now m a y  on c or l~erenf te r  
cont iact ,  i t  being m y  exprc\s i ~ l t ~ n t i o n  tha t  tlie hcquest made for  t l ~ c  
b c ~ ~ c f i t  of tlle ba~t l  Ma:, TT'riglit Cobb is to  be used solely fo r  her support  
a l ~ d  niailiteilmcc clur i~lg licr na tura l  life and to be free f r o m  the claims 
of 1 l i t o r s .  A t  the death of m y  danghtcr,  X a y  M7right Cobb, I 
direct the  w i d  fifth shnrc t o  be d i ~ i d c c i  equally among Margare t  C. Cobh, 
M:iy C'obb But t ,  BCI erly C'. Cobb, a i d  Katllcrille ('. Pit*kett,  the cliil- 
tlreil of 1 1 1 ~  daughtvr, N a y  W r i g h t  Cobb." 

0 1 1  S SOT-cmber.  103>, this  action n a s  institutetl, and  a t  the same 
tinlc v:lrrnnt of attacllrnent was i-sued alid levied oil the  interest of 
M a y  Wrigh t  Cobb ill tlie TTilrniiigtoii real  propert) a n d  publicat ioi~ of 
humnlon\ a i d  a r r a n t  of attaclimcrit, u ~ l d e r  order, was begun. 011  

i T)ererrll)cr, 1933, tlic said will of Katherine F. Wrigh t  was duly re- 
corded i n  S c w  H a ~ l o l  e r  County. 

X o  pcwonal  .errice was had on a n y  of the defendaiits. 
Tlic dcfcl~dantq e ~ ~ t r w d  sprcial  appearance ant1 moved to dismiss the 

actloll fo r  \ \ a n t  of prosecution bond, but n p o ~ i  sufficient finding this  
motion n n s  tiellied. ,It tlic same time tlie tlefeudm~ts, other t h a n  3 I a y  
W r i g h t  Col~b ,  e r ~ t t w d  special a p p e a r a w e  and n l o ~ c d  to vacate the  at- 
tachnie~l t .  

T h e  rourt  hclov foulld tha t  I ia t l ier inc F. TT'right left s u r ~ i v i n g  her  
fire clliltlrc~lr. illcluding defcndaiit M a y  W r i g h t  Cobb, and  that  the  otlier 
dtfrl\tlaiitq a rc  said M a y  W r i g h t  Co\jbls only c h i l t l r ~ ~ i .  T h e  court f u r -  
ther  fol~iltl  that  the u~itlivitled olle-fifth irltcrmt of the property of tlie 
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testatrix situated in North Carolina does not and has not for more than 
a year yieldctl ail annual i ~ ~ r o m e  as much as f iw hundred dollars. 

Tlie c20urt further being of o p i ~ ~ i o n  that tlie said will did not create 
a ~ a l i t l  spendthrift truqt under the law of Sor t l i  Carolina, denied the 
motion to vacate the attaclime~lt and clismiss the action, and from this 
ruling d(,fendants, other than May X r i g h t  Cobh, appealed. 

I s a a c  C. lT7righf for p laint i , f .  
I?. K. B s y a n  and H P Z ' P I . ~ ~  C. Cob?) f o s  d e f c n r l a n f s .  

I~EIIS, J. The first question prrsented by this appeal is nhetlier the 
n i l l  of Iiathcrine F. Tr ig l i t  creatrd a spendthrift trust undcr tlie law 
of North Carolina. 

T l ~ c  prerequisites for the creation of a ral id spendthrift trust h a w  
been itated ns f o l l o ~ s :  

(1 )  The legal title must be ~ e q t e d  in a trustee; ( 2 )  the gift to the 
beneficiary must he only of income, and he must take no estate, ha\-e no 
power of alie~iation, 110 right to possession, no beneficial interest in the 
propertj sal-e tlie qualified right to support and an equitable interest in 
the income; and ( 3 )  the trust mui t  be an a c t i ~ e  one. I i ~ 5 s n e r  2'. YhzI- 
Iips,  189 hlo., 516, 25 R. C. L., 356-57; 65 C. J., 233. 

I t  is not neceqsary that  the cesfvi que f m s f  be denominated nor in fact 
be a spendthrift. Perry  on Trusts, sec. 386 ( a ) .  

The court n i l l  ]lot iiquil-e into the reason or wisdom of the creation 
of a spendthrift trust. 6 3  C. J., 233. The trust is upheld not out of 
consideration for the belleficiary, but for the protection of the right of a 
competent d e ~ i s o r  to diypose of his property to whom ant1 in any manner 
he sees fit, not repugnant to law. T o  hold otherwise would impair the 
testator's statutory right to dispose of his property to take efl'ect after 
death. I n  re A V o r p r t ,  223 Pa., 2 2 8 ;  6 5  C. J., 239. 

I n  Sort11 C'arohna the right to create a spendtlirift trust 1s specifi- 
call1 recogn~zed arid the limitations upon and the incidents to its exer- 
rise are set forth in C. S., 17-12, as fo l lo~is :  

"It is lawful for any person by deed or will to conrey any property, 
n hich does not yield at tlie time of the conveyance a clear annual income 
escectling f i le  hundred dollars, to any other person in trust to receive 
and pay the profits annually or oftener for the support and maiutenailce 
of ally cllild, grandchild, or other relation of the grantor, for the life of 
sue21 child, grandchild, 01. other relation, with remainder as the grantor 
shall provide; ant1 the property so conreyed shall not be liable for or 
subject to be seized or taken in  any manner for the debts of such child, 
gralitlchild, or other relation, whether the same be contracted or incurred 
before or after the grant." 
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This statute has been often considered and applied by this Court. 
I n  Lzimmus v. Dauidson, 160 K. C., 484, the devise to a trustee of a 

certain lot and building in the city of Charlotte was expressed to be in 
trust for the following purposes : "To collect the rents and profits arising 
theref]-om and pay the same over to my  son," with certain deductions 
for taxes and repairs. This was held to be an  active trust and the prop- 
erty not subject to levy and sale on execution. 

While the Statute of Uses, 27 Hen.  V I I I ,  now in  force in Kor th  
Carolina and codified as C. S., 1740, converted the beneficial use into the 
legal ownership and united the legal and equitable esta es i n  the bene- 
ficiary, this rule applies only to passive or simple trusts and not to active 
trusts. Lee v. Oatcs, 171 N. C., 717; Patm'ck v. Beatty,  202 N. C., 454. 

A11 active trust is one where there is a special duty to be performed 
by the trustee in respect to the estate, such as collecting the rexts and 
profits, or selliiig the estate, or the execution of some par1 icular purpose. 
TiedenIan on Real Property, sec. 494; Perkins 1;. Brinkley,  133 N .  C., 
154. 

111 rnde rh i l l  on Wills, sec. 773, quoted with approval in Lummus  v. 
Uavidson, supra, we find this language: "In other words, when any 
control is to be exercised or any duty performed by the trustee, however 
slight it may be, . . . the trust is ac t i~e ."  Since it would be im- 
possible for the trustee to perform the duties imposed upon him unless 
permitted to retain the legal estate in himself, equity will not permit it 
to be transferred to the beneficiary under the statute of uses. 

An illustration of an  active trust is found in Cole v. B m k ,  186 N. C., 
514, where a fund mas directed by will to be placed in a bank with 
directions to pay the interest to a son of the testator. I t  was held this 
in effect appointed the bank a trustee, and that  i t  was an  active trust 
and not a gift of the corpus. Rouse v. Rouse, 167 N .  C., 208. 

The distinction between an active and passive trust is  clearly pointed 
out i n  Patrick v. Beatty,  supra. 

I n  Fowler v. Webster, 173 N. C., 442, there was a proceeding to gar- 
nishee the trustee in order to subject the income resulting from the fund 
in his hands to the payment of a debt of the cestui que t ~ u s t ,  who was a 
nonresident. But  i t  was held that  the trust was created in compliance 
with the object and language of the statute authorizing spendthrift 
trusts (C. S., 1742), and that  garnishment would not lie. I n  the 
opinion of the Court, written by C'hief Jusf ice Clark, i n  that  case i t  is 
stated : 

"The language of this trust is  not to receive and pay the profits an- 
nually to W .  M. Webster, which would make it a passive tryst as to the 
income, but the language is 'to receive and pay the profit for the sup- 
port and maintenance of my son during his lifetime.' This is, therefore, 
a n  active trust in regard to income as well as to the corpus of the fund." 
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I n  the instant case the property was devised to the trustee to be held 
in trust to pay the income to the beneficiary during her lifetime (with 
remainder over) "to be used solely for her support and maintenance," 
and the attachment mas levied not upon the income but upon the corpus. 
the real estate itself. 

TVe conclude that  the devise created a valid spendthrift trust under 
the statute, which equity will not permit to be disregarded. 

2. I s  the beneficiary's interest in the property in Sort11 Carolina 
subject to attachment? 

Attachment had its origin in the civil law and was resorted to in order 
to compel the attendance of the debtor as well as to afford a security to 
the creditor. Grocery Co. v. Bag C'o., 142 N. C., 174. 

r ide r  the code it is  not an  original proce~cling, but ancillary to a 
peadiilg action, and is intended to bring property of the defendant 
withill the custody of the court and to apply it to the satizfaction of a 
judgment rendered in the action. I t  is a proceeding ln rem, or cjuas~ 
zn iem,  and the court, in the absence of personal service of process, can 
o i l l ~  proceed against the property attached. I t  is in the nature of a 
preliminary execution against the property, not so much to coinpel the 
appearance of the defendant as to afford satisfaction of plaintiff's claim. 
McIntosh, 920; X o h n  v .  Cressey, 193 N .  C.,  568; Johnson v. Wlzddcn, 
166 K. C., 104; Currie v. Xining Co., 157 N.  C., 209. At tachn~er~t  has 
been called execution in anticipation. Attachment laws are "legal modes 
of acquiring title to property by operatioil of law. Green c. I'an Bus- 
kirk, 7 Wall., 139. Only that  property which may become subject to 
execution is attachable. Wdlis  v. Anderson, 188 N. C., 479. 

I11 C. S., 678,  it  is provided that up011 sale under execution of trust 
estates whereof the judgnlent debtor is beneficiary, the purchaser holds 
the property discharged from all rncumbrances of the trustee. But in 
Jlayo c. Staton, 137 S. C., 670, it was held that this statute did not 
apply to an active trust, and that  the trustee's estate could not be divested 
by execution sale. Ecans v. Brendle, 173 S. C., 149;  Hardztare 6'0. v. 
Leuis,  173 N. C., 290. 

Attachment may be levied on land as uiider execution, and whatever 
interest the debtor has subject to  execution may be attached. but the 
debtor must hare  some beneficial interest in the land. Tl'illis c. Ander- 
son, supra. 

I t  is  expressly provided by our statute, C. S., 1742, on spendthrift 
trusts that the property so conveyed in  trust "shall not be liable for or 
subject to be seized or taken in any manner for the debts" of the ce,stui 
que t m s f ,  "whether the same be contracted or incurred before or after 
the grant." 
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Hence, it follows that  property conveyed to a trustee in trust for the 
purposes permitted by the statute, C. S., 1742, is not subject to attach- 
ment in a suit against one for whose benefit the trust was created. 

( 3 )  The fact that the attachment was attempted to he levied on the 
interest of May Wright Cobb in the real property in question before the 
will of the testatrix,was recorded could not have the effect to establish a 
lien thereon contrary to the expressed will of the devisor, who had the 
unquestionable right to dispose of her property as she salv fit. 

Even a conveyance by May Wright Cobb could not have affected the 
testamentary disposition of the owner of the land. Nor could this result 
be accomplished by levying an attachment before the will was recorded. 
Upon the probate and filing of the will of the testatrix, within less than 
a year of her death, the property passed to her devisee, and there was 
in law no interest therein in  May Wright Cobb upon which a valid 
attachment could be levied. As heir she could take only imdevised prop- 
erty. Gosney  v. XcCul le r s ,  203 3. C., 326. 

(4) Can the question of the invalidity of the attachment levied 011 

property as that of May Wright Cobb be presented to this Court on an 
appeal by the trustee? 

R e  think so. The  defendant Beverly C. Cobb, trustee, and the named 
defendants, other than May Wright Cobb, have entered general appear- 
ance in this case and are now in court. The defendant X a y  Krigli t  
Cobb entered special appearance in the court below only €or the purpose 
of moving to  dismiss the action for lack of prosecution 13ond. She did 
not join in the motion to vacate the attachment, nor did she appeal 
from the judgment denying the motion. 

But  it is not only the right but the duty of a trustee to protect and 
defend the title to the trust estate. H e  is not only a proper party but 
a necessary party. H e  holds the property under the will as trustee for 
the purposes expressed in the devise. H e  holds it in trust for all the 
cestuis que t rus ten t ,  the ultimate beneficiaries, i n  remainder as well as 
for the benefit of May Wright Cobb. I n  order to carry o l t  the purpose3 
of the trust and perform the duties imposed upon him, i t  is incumbent 
on him to preser~;e and protect tlie trust property, and for that purpose 
may appear and defend the action for all purposes in this Court as well 
as tlie court below. 26 R. C. L., 1281; 2 Beach on Trusts, see. 501; 
I Pe r ry  on Trusts, sec. 328; 65 C. J., 694. 

We conclude, therefore, that  there was error in declining to vacate the 
attachment, and in that  respect the judgment of the ~upei; ior  Court is 

Reversed. 
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ANNIE LEE dr,BIIITTOX v. B. G. ALBRITTON. 

(Filed 20 May, 1936.) 

1. Evidence D f-Evidence held competent as corroborating plaintiff's 
testimony. 

I11 this action for  alimony IT i thout divorce, ~ l a i n t i b  testified tha t  her  
husbanrl liad repeatedly s t ruck her  in the face and  tha t  she was  in con- 
s t an t  fear  of him A n i t ~ i e s s  for plaintiff n a s  nllo\ved to  testify thnt  
plaintiff had a black eye and  appeared to  he ner\ons.  H e l d :  Tlie testi- 
mony n a s  competent a >  tendiiig to  corroborate plaintiff's testimony. 

2. Divorce D d-Evidence of defendant's good treatment of first wife held 
irrelrwnt to issue and was properly excluded. 

I11 this action for alimony ~v i thou t  tlirorce, plaintiff testified t h a t  de- 
fenclant, \rliile beating her,  stated he  liad killed liis first wife and got away 
with it, and t h a t  lie was  going to kill her,  arid a~ io the r  n-itncss for  plain- 
tiff testified t h a t  defenclant's reputation n-as good a s  to outsiders, but was  
cruel to  both his wives. Defendant excepted to  tlie esclusion of his testi- 
mony to t he  effect t ha t  his t r e a t n ~ e n t  of his first wife was  fiood. H e l d :  
1)efendant's treatment of his first v i f e  was  irrelevant to t he  issue and 
was  groperly exclucled, and such evidence was  not rentlered co1ul)ctcnt a s  
tellding t o  contradict plaintiff's witnesses, tlefentlaut having availed him- 
self of the  1)roper method of contradicting their  testimony by denying Ilc 
had made the s ta tement  to liis wife and by showing t h a t  his general repu- 
tat ion was  good. 

3. Appeal and Error J e- 
Tlie esclusiun of testimony. if erroneous, is  rendered 1r:trmless when 

tlie s ame  witness i s  thereafter allowed to  testify t o  t h e  s ame  import  on 
redirect and  cross-esaxninatioii. 

4. Evidence 31 a- 
TVhile tlie questioning of a character witness must he limited t o  tlie 

general character of t he  par ty  in question, the  witness may volnntarily 
qualify his testimony by giving the  party 's  reputation, good or bad, for 
particular traits .  

5. Trial E f- 
An objection to the  statement of the  contentions of a par ty  by the  tr ial  

court  must  be brought t o  liis at tention in a p t  t ime to  afford a n  oppor- 
tunity for  correction in  order to  he consirleretl oil appeal. 

6. Trial E c- 
The  s ta tement  of t he  contentions of a l n r t y  i n  the  charge in this case 

is he ld  to clearly desisnate them a s  contentions, and  appellant's assiqn- 
ment of er ror  on the  ground tha t  the  court  sllould hitve fur ther  explained 
t h a t  they were nut statements of law or a n  expression of opinion by the  
court, is  untenable. 

7. Divorce E c-Adultery prior to marriage is no defense to suit for ali- 
mony without divorce. 

I n  th is  su i t  for  alimony without dirorce, the  court  charged the  jury 
t h a t  evidence of plaintiff's misconduct prior to marriage was  immaterial ,  
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ancl that the question for them to determine upon the defense of adultery 
was whether plaintiff had been guilty of adultery subsequent to her mar- 
riage to defendant. Held: The instruction correctly stated the law appli- 
cable to  the issue, and did not eliminate from the jury's ronsideration the 
evidence of plaintiff's misconduct subsequent to the marriage. 

8. Trial E f- 
A11 exception to the charge on the ground that more t i n e  was taken in 

statingplaintiff appellee's contentions than in stating defendant nplxllant's 
contentions is untenable a s  a "broadside esception," in the absence of a 
statement of instructions or contentions of appellant which should hnre 
been contained in the charge. 

9. Divorce E c-Plaintiff need establish but one ground for  divorce 
a xnensa in  suit for  alimonx without divorce. 

I n  this suit for alimony without divorce, the first issue related to the 
marriage of the parties, the nest  three issues to separate alleged acta of 
defendant, each of which would constitute grounds for dirorce (L  m e m n  
et thoro, and the fifth issue to the alleged adultery of plaintiff. Uuon 
the jury's failure to reach an agreement, tlie court instlucted them that 
if they had reached an agreement on the first and fifth issues and on any 
one of the second. third, or fourth issues, they should re twn such answers 
as their verdict. Hcld: An exception to the action and charge of the 
court is untenable, since plaintiff would be entitled to recover if the issue 
of marriage and the issue of adultery \yere found in he]. faror, together 
with a favorable finding on any one of the other issues, C. S., 1667, only 
one ground for divorce n mensa ct thoro being necessary to support a 
judgment for alimony without dirorce. 

DEVIX, J.. took no part in the consideration or decision of this case. 

APPEAL by defendant f r o m  Ramhill ,  J., a t  F e b r u a r y  Term,  10:35, of 
PITT. SO error .  

This  is  a n  action instituted by a wife to  have a reason2ble subsistence 
and  counsel fees allotted and  paid or secured to her  f r o m  tlie estate or 
earnings of her  husbaiid, under  section 1667 of the  Consolidatrd Statutes. 
T h e  plaintiff alleged and offered evidence tending t o  prove tha t  her 
husband, the  defendant, offered such indignities to  her  person a s  to 
render her  condition intolerable and  her  life burdensome, and maliciously 
turned her  out of doors, and  wrongfully abandoned her. T h e  defendant 
made  general denial of the  plaintiff's allegations and, by amended 
answer, alleged tha t  the plaintiff had  committed adultery since her mar -  
riage t o  him,  and  offered evidence tending to establish s u ~ h  allegation. 

T h e  court  submitted the  following issues : 
''1. Were  the plaintiff and  t h e  defendant legally marr ied,  as  alleged 

i n  the complaint?  
"2 .  Did the defendant offer such indignities to  the person of the 

plaintiff as  t o  render her  condition intolerable and life burdensome, as 
alleged i n  the complaint?  
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"3. Did the defendant, on 6 Sovember, 1933, wrongfully, unlawfully, 
~nalicionsly, and without cause upon the part  of the plaintiff, turn the 
plaintiff out of doors, as alleged in the complaint? 

"4. Did the defendant ~vrongfully and unlanfully abandon tlie plain- 
tiff, as nlleged in the romplai~it  ? 

"5. Did the plaintiff commit adultery, as alleged in the answer?" 
Thrh jury ansn.eret1 the  first and thjrd issues "Yes," and the fifth issue 

"So." and under instructions of tlie court left the second and fourth 
issucs unansn ered. 

From judgment directing that he allot, pay, and secure reasonable 
subsistence and courisel fees to the plaintiff, the defendant appealed, . . 
ass~gnmg errors. 

A l b i o n  Dunn a n d  Coo ley  d B o n e  fur p l a i n t i f ,  appellee.  
Gay lord  cC. H a n n a h ,  C l ~ a r l e s  lTrlredbee, a n d  J u l i u s  Brorrn  for t lcfend- 

a n t ,  appe l lan t .  

SCHESCK, J.  The appellant makes nine assignments of error and 
brings them all forward in his hrirf. The first four are to the court's 
rulings upon the admission and the exclusion of exidelice, tlie next four 
to portions of the charge, and the last to the refusal of the court to set 
aside the verdict and to the judgment as rendered. 

The first assigiiment of error to the rulings upon the evidence (excep- 
tion< 2 and 3 )  is to the court's perlnitting a witness, Yrs .  Stokes, to 
testify that  she sari- the plaintiff and sax that she had a black rye and 
that she was nerrous. This evidence was competent to corroborate tlie 
plaintiff, who had prel-iously testified that her husband had repeatedly 
strucli her 111 the face, and that she was in constant fear of him. "Evi- 
clencc nhich  would he il~admissible to prore the main facts in issue may 
oftell be admitted to corroborate a witness." Lockhart's S. C. Hand- 
book of Evidence, par. 282, p. 334. 

The second assignment of error to the rulings upon the evidence (ex- 
ceptions 4, 5, 6, and 7 )  is to the refusal of the court to allow certain 
witnesses to testify iri effect that the treatment by the defendant of his 
first wife, now deceased, was good. The defendant contends that  such 
tpstirnony was rendered competent because the plaintiff had testified that 
the defcrlda~it had told her, while beating her, that  he killed his first 
~v i f e  arid got away with it, and that he nas  going to kill her, and because 
Mrs. Tuclicr, a uitness for the plaintiff, had testified: "It  (the general 
character of the defendant) is very good as to outsiders, but very cruel to 
both of his wives, is what I have always heard." This assignment is 
unte~iable. The  issues in this case involved the defendant's treatment of 
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the plaintiff, his present wife, and not his treatment of liis former wife, 
nolv dead. I t  was competent for the plaiiitiff to testify nliat  the de- 
f e i i d a ~ ~ t  said to her as  tending to establish an '(indignity to her person," 
a i d  the defendant was a t  liberty to deny, as lie did, the makiiig of such 
statement. Tlie statenlent made by Nrs .  Tucker was admissible as a 
roluiitary qualification of her testimony as to the gene id  character of 
the defelidant. I t  was ope11 to the defendant to meet this eridcncc, as 
lie (lid, with eridmce teilding to show his good cliarac er aiid general 
reputatioli. 

The third assignnient of error to the rulings upon tlie evidence (excep- 
tion 9)  is to the court's sustaining an  objection to tlie qucstiot~ pro- 
poui~dotl to and the answer made by the willless Parkerson, as follon-s : 
"Q. Rave you seen them tlicre before? A. Several times before she was 
married." Tlie persons referred to in the question mere tlie plaintiff 
am1 a man not her husband and the place refcrred to was the place nliere 
the vitness had testified tliat he liad seen the plaiiltiff and tliis man in 
the act of adultery about 20 days before her separation from her lius- 
bailti, the defentlai~t. I t  would seem that  tliis evidence \\as incompetelit, 
siiice the issue was whether the plaintiff liad committed adultery after 
Iicr marriage to the defendant, but, lionever that  may be, any crror, if 
comiiiittetl, was rendered harrriless by the later testinlo~iy of the same 
witness, both oil cross and redirect examination, wlien lie said that lie 
liad seen the plaintiff and tliis same man go to the samc. place three or 
four times and hare  sexual intercourse before the plaiiiliff married the 
defciidant. B a y n e s  1.. IJarr is ,  160 S. C., 307; Eaves v .  Coxe, 203 
N. C., 173 (177). 

The fourth assignmerit of error to the rulings upon the evideiice 
(exception 10)  is  to the court's orerruling an objection to the testimony 
of tlie witiiess, Mrs. Tucker, as to the cliaravter of tlie defeiitlant. Tlie 
record is as follows: "Q. Do you know his (clefcndaiit's) general reputa- 
t ion? A. Yes, sir. Q. What is  i t ?  A. Very good tc outsiders, but 
very cruel to  both wires, is what I have always heard." This assigiimel~t 
is unteriable. While a witness on direct examination can only be asked 
about general character, "the witiiess may say on liis own motion nliat a 
person's character is good or bad for-gire particular traits-but carinot 
be asked about such particular traits on direct examiliation." Lock- 
hart's S. C. Handbook of Eridence, par. 195, 17. 231. 

Tlie fifth assignment of error (exception 11)  is to thal portion of the 
clinrge as follo~rs : "Plaintiff contends tliat eyen if you find that  she had 
been unfaitliful to him on the ocrasion testified to by one of the wit- 
nesses, that tlie defendant himself testified that he did not know it at that 
timr, aiid didn't find out until after the separation, and that, therefore, 
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his conduct was riot caused by her infidelity, a i d  his treatment was not 
p r ~ ~ o k e d  and not caused by any conduct of hers, and that  you should 
ansn er that issue (Yes.' " The objection upon nhich  this a s~ ignmel~ t  
1s based calmot be sustained since it was a statei l~e~it  of a contention and 
was not callcd to the attention of the court (luring the course of the 
trial. A \ ~ i  objection to a statemelit of a coritel~tioli must he made 
lzornptly in order to give the court an opportunity to make correction, 
ant1 if not so made, such objection nil1 he considered as \ ra i~et l .  S. I ! .  

' i s  1 1. . 6 ( 1 )  We do not agree n i t h  the appellant that  
th i i  coi~tcntion n a s  iio stntcd as to call for all explanation from the 
rourt that he na5  not statilig the la- or vas  not expressing an opinion. 
Tht. co~itention n a s  clearly presented aild n as amply supported by the 
e d e n c e .  

Thcl sixth asbignment of error (cweption 12)  is to the charge and is 
ilirected to the folloning statement: "The fiftli issue is baqed up011 the 
:~ffirm:~ti\e defrnse s ~ t  out in the ansncr. H e  alleges that during the 
lwriotl of covmture the plail~tiff committetl adultery. The fiftli issue is, 
'Di(l the plamtiff coi111mt adultery, as alleged in the answer?' That  is, 
did ille conlnilt adultcry du r i l~g  tlie pcrlod of corc~ture ,  that  i.;, after 
qlie I\ a$ marr ied?  There is some el iJerice of her nlisconduct prior to 
the marriage. Evcli if that \!as so, that uould be no defense to this 
questiol~. The question is for you to say whether after she was marricd 
to him shc n a s  unfaithful, that is, \vliether she had carnal kriowlctlge 
of some other man." 

The appellallt says in his brief that "This statement of the court 
complctcly eliininated tlie evidence. of the witness Parkersori that he had 
seer1 the plaintiff and Coy Smith at or near his hog pen a number of 
times, prior to her marriage, it  being the same place nhere he testified 
he saw them hare  intercourse after her marriage." Tl;c arc  a t  a loss to 
scc lion- this statement "elinliiiated" :my eridence. I t  appears to us, and 
n e  so hold it to be a correct statement of law applicable to the fiftli 
issue. 

L7ndrr the seventh assignment of error (exception 13), which is to tlie 
charge, the appellant urges as error that, in stating the content io~~s  of 
the parties, the court utilized o~ i ly  tv o-t l i i~ds of a page in stating the 
defendant's contentions and utilized two pages in stating tlie plailitiff's 
coritentions. The defendaxit pre<ented no written request for special 
instructions and asked for the presentation of no other contentiolis, and 
does not n o v  state nha t  instructions or contentions not given should hare  
been gireii. "Unpointd" and "broadside" exceptions to the charge 
cannot be maintained. Rawls z.. Lupton, 193 K. C., 428, and cases there 
cited. 
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The eighth assignment of error (exception 14)  is to the action and 
charge of the court, as indicated from the following excerpt from the 
record: ''After the jury had been out for some time, the court sent for 
the jury and inquired df them in open court whether they had been able 
to agree. The  jury responded that  they had not. The court then in- 
quired whether the jury could agree on either one of the 2d, 3d, or 4th 
issues. They responded in  the affirmative. The  court then instructed 
the jury that if they could agree upon the first and fifth issues and on 
either the 2d, 3d, or 4th issues, and they answered either the 2d, 3 4  or 
4th issues 'Yes,' then they could return that  as their rerdict." 

The  second, third, and fourth issues presented three wparate grounds 
for divorce a mensa et  thoro. ,111 of these grounds were alleged in the 
complaiiit, but it was not necessary for the plaintiff to establish all of 
them in order to sustain her action. I t  was sufficient u rde r  the statute, 
C. S., 1667, if she established the defendant's guilt of any of the acts that 
would constitute a cause for divorce from bed and board as enumerated 
in C. S., 1660. 

By i ts  affirmative answer to the third issue, the jury found that  the 
defendant unlawfully, maliciously, and without cause turned the plain- 
tiff out of doors, as alleged in the complaint. The  establishment of this 
fact, together with the fact of the marriage and the fincing against the 
defendant on his defense of adultery, was all that was necessary to sup- 
port a judgment in favor of the plaintiff for alinlony without dirorce. 
This being true, it  was useless to have the jury continue its consideration 
of the second and fourth issues. Even if the jury had answered both 
of these issues against her, the plaintiff would still have been entitled to 
judgment, m d  for that  reason the defendant suffered no harm by the 
failure of the jury to answer the second and fourth issues. 

The ninth assignment of error (exception 16)  is directed to the refusal 
of the court to set aside the verdict and to the judgment as rendered. 
This assignment is  formal and its disposition follows the disposal made 
of the assignments that  preceded it.  

This is an  action in  which the evidence was conflicting and in which 
clear cut issues of fact u7ere presented. The jury, in a tr ial  free from 
prejudicial error, have answered these issues in favor of the plaintiff 
and against the defendant, and the defendant must abide the conse- 
quences. 

No error. 

DEVIN, J., took no part in the consideration or decision of this case. 
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STATE v. J. F. JIORRISON. 

(Filed 20 May, 1936.) 

1. Criminal Law A c-Statute imposing no penalty and failing to provide 
that noncompliance should be unlawful, held not criminal statute. 

A statute prescribing that persons engaged in a certain business should 
ol~tain a licel~se from the Commissioner of Revenue, but which does not 
proride that failure to ~ornply v i t h  its provisions should be a misde- 
meanor, nor inipose any penalties, and nhicli is separate and distinct 
from the genela1 R e ~ e n u e  Act, is not a criminal statute, a n d  a person 
refusing to comply with its lxorisions cannot be charged with crime. 

2. Statutes A d-Statute prescribing license for certain dealers in scrap 
tobacco held void for uncertainty. 

Ch. 360, Public Lavs of 1933, prescribing that certain classes of persons 
dealing in scrap tobacco should first procure a license from the Commis- 
qioner of Re~enue ,  is ke ld  v o ~ d  for uncertainty, the statute failing to 
stipulate the time when the license prescribed should be paid arid failing 
to prescribe for how long a time the license should run. 

APPEAL by the S ta te  f r o m  Daniels, Emergency Judge, a t  N a r c h  Spe-  
cial Term, 1936, of ROBESOK. S o  error .  

T h e  defendant was charged n i t h  a cr iminal  offense, under  the follow- 
ing  war ran t  : 

"W. B. Parbarn,  being du ly  sworn, complains arid says that  a t  and 
i n  said county, Lumberton Township, on or about the  d a y  of Septem- 
ber, 1935, J. F. Morrison did un lanfu l ly  and  willfully engage i n  the  
business of buying and/or selling scrap tobacco, without applying to the 
Commissioner of Rerenue  of N o r t h  Carolina fo r  a license to engage i n  
such business, and  s tat ing i n  application the  place and purpose of busi- 
ness and counties or county i n  which h e  intended to do business, a ~ i d  
without paying the license tax, provided by law, and did engage ill 
busiiless of purchasing such scrap tobacco f r o m  those otller t h a n  the 
landlords x h o ,  o r  on whose property t h e  said tobacco was g r o ~ r n  and  
f r o m  places other t h a n  on the warehouse floors, contrary to  the  f o r m  of 
the s tatute  a n d  against the  peace and dignity of the  State. 

W. B. PARHAM. 

"Sworn to and  subscribed before me, this  the 2d d a y  of October, 1935. 
J a n z ~ s  R. XAXCE, So&dor." 

"Defendant makes motion to quash indictment on grounds tha t  i t  fails 
to  charge a crime. Af te r  a hearing on the matter,  the motion is  granted 
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and the bill is quashed. Xotice of appeal from the judgment is given 
by the State. JOHS G. ]'ROCTOR, 

Recorder Lumberton District." 

The State appealed to the Superior Court. The  jury, on the trial in 
the court below, rendered a special verdict, as follows: 

"We, the jury, return the following special verdict, and find these 
facts: 

'(1. Defendant J. F. Morrison, residing in the town of Lumberton, 
S o r t h  Carolina, mas, a t  the time of this indictment, engaged in the busi- 
ness of purchasing tobacco, and on the 1st day of August, 1935, pro- 
c u r d  from the United States Gorernment the follo~ving certificate, as 
required by the Federal law: 

' D  . . .  . .  . 

Certificate of Registry. 
Dealer i n  Leaf Tobacco 
Fiscal Year Ending June  30 

'( 'Form 282-Revised. Foi  failure to 
Feb. 1926. regmter within 
Treasury Department the month of coin- 
U. S. Internal  Rerenue. mericing business 

and J u l y  each 
year a penalty of 
$50.00 d l  be 
incurred. 

" 'For the period 1936, commencing Ju ly  lst ,  1935. 
" 'Issued by the Collector District, State of S o r t h  Carolina. 
" 'To : J. F. Morrison, Lumberton, X. C. 
" 'This certificate must be posted conspicuously in  registrant's place 

of business.' 
"2. Ikfendant  J. F, Morrison did, on 1 September, 1935, i n  the 

county of Robeson, purchase scrap tobacco from a farmer without paying 
the State license required under chapter 360, Public Laws of 1935. 

"3. A t  the time of this purchase of scrap tobacco by defendant, tobacco 
 rareh houses i n  the town of Lumberton, paying license tax under section 
142 of the Revenue Act of 1935, were engaged in the purchase and sale 
of scrap tobacco and were not required to pay such tax, because in the 
purchase and sale of such tobacco said warehouse a t  all times conlplied 
with the provisions of chapter 360, Public Laws of 1935, as well as with 
section 142 of Revenue Act of 1935, and therefore did not pay the 
$1,000.00 license tax. 
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"If, upon this special rerdict and findings, the court is of the opinion 
that defendant is guilty, we find him guilty. I f  the court is of the 
opinion that he is not guilty, we find him not guilty. Thereupon, the 
court finds defendant not guilty. F. A. Daniels, Judge presiding." 

J u d g m c n f :  "Upon the special rerdict returned into court, after argu- 
ment of counsel for the State and the defendant, the court adjudges the 
defcndnnt not guilty. I t  is ordered that the defendant be discharged. 
By conwit ,  argument heard and judgment rendered at Chambers, out of 
term. 2l April, 1936. F .  A. DANIELS, 

J u d g e  P r e s i d i ~ ~ g . "  

The State excepted and assigned error to the foregoing judgment, arid 
appealed to the Supreme Court. 

. l f forney-General  Seaulell and  Assis tant  S t forney -Genera l  B r u f o n  for 
the  S ta te .  

TI7 .  E. TimberlaX.e, J .  B. E u ~ P ,  and J f C L ~ a l l  & S f a c y  f o r  d ~ f e n d a n t .  

CLAKRSOX, J. The defendant is charged v i th  the crime of violating 
chapter 360, Public Laws 1935. Section 1 is as follows: "Every per- 
son, firm, or corporation engaging in the business of buying or selling 
scrap tobacco shall apply to  the Commissioner of Revenue of North 
Carolina for license to ellgage in such business, and such applicant shall 
state the counties in which the said person, firm, or corporation proposes 
to do business, and the place where the principal office of the applicant 
or rarehouse of the applicant is situated, and shall pay to the said 
Commissioner of Rerenue for the benefit of the State a license tax of one 
thousand ($1,000.00) dollars for each and every county in which the 
applicant proposes to do business: Provided,  this shall not apply to 
scrap tobacco sold on floors of warehouses paying a license tax under 
section one hundred and forty-two of the Rerenue Act of one thousand 
nine hundred and thirty-fire, or to tobacco scrapped by reason of process- 
ing by a manufacturer or processor of tobacco: Prov ided ,  this shall not 
apply to ally person, firm, or corporation regularly engaged in the busi- 
ness of buying, selling, or processing leaf tobacco and properly licensed 
therefor: Prov ided ,  scrap tobacco bought by such person, firm, or corpo- 
ration is delivered by the landlord thereof to  the place of business of such 
purchaser." Section 2 provides that on or before 10th of each month 
report to be made to Commissioner of Revenue. See. 3 provides for dis- 
play of license. 

The defendant sets forth many contentions why the act should be 
declared unconstitutional, inoperative, and void, one of which is as fol- 
lows: "For that  the defendant has committed no offense under the pro- 
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visions of chapter 360, Public Laws of 1935, for the statute fixes no time 
when the license is required to be paid, nor how long the license shall 
run, and is, therefore roid for uncertainty." 

I n  "An Act to Raise Revenue," ch. 371, Public L a w ,  of IT. C., 1935, 
the failure to comply with the prorisions of that  act is made a misde- 
meanor, and also in certain cases penaltier are i m p o s d  The present 
act is a separate and distinct act and the  noncompliance is not made 
unlan-ful or a crime. Therefore, no crime can be charged against the 
defendant. 

I n  S. c. Pierce, 123 N. C., 745 (747), it  is said:  "Indeed, the doc- 
trine is well settled that  where the statute either makes an  act unlawful 
or imposes a punishment for its commission, such act becomes a crime 
without any express declaration that  it shall be a crime or of its grade. 
I n  the former case it is a misdemeanor, and in the latter a felony or a 
~nistlemeanor, according to the nature of thtl punishment prescribed." 

We think the act is also void for uncertainty and ra,gueness-it is so 
loosely and obscurely drawn as to be incapable of enforcement, and 
therefore void for uncertainty. 

Speaking to the question, in Drake v. Drake, 1 5  S. C., 110, Chief 
Justice Rufin, delivering the opinion of the Court, said:  "Whether a 
statute be a public or private one, if the terms in which i t  is couched be 
so vague as to convey no definite meaning to those whose duty i t  is to 
execute it, either ministerially or judicially, it  is necessarily inoperative. 
The law must remain as i t  was, unless that  which professes to change i t  
be itself intelligible." 

I n  8. v. Parflow, 91 N .  C., 550 (553), we find : " 'A statute must be 
capable of construction and interpreti t ion;  otherwise, it  will be inopera- 
t i re and roid. The court must use erery authorized means to ascertain 
and give it an  intelligent meaning; but if, after such effort, it  is found to 
be impossible to solve the doubt and dispel the obscurity, if no judicial 
certainty can be settled upon as to the meaning, the court is not at liberty 
to supply-to make one. The court may not allow "conjectural inter- 
pretation to usurp the place of judicial exposition." Thkre must be a 
competent and efficient expression of the legislative will.' " 

Kot only is this the law in North Carolina, i t  is  also the law in other 
jurisdictions, the general rule being stated in Re. Di. Torio, 8 F. (2d) ,  
279, as follows: "An act which is so uncertain that  its meaning cannot 
be determined by any known rules of construction cannot be enforced. 
I f  no judicial certainty can be settled upon as to the meaning of a statute, 
the courts are uot a t  liberty to supply one. I t  must be capable of con- 
struction and an  interpretation; otherwise, i t  will be inoperative and 
void. An  act is void where its language appears on its face to have a 
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meaning, but  i t  is impossible to  give i t  a n y  precise or intelligible appli- 
cation i n  t h e  circumstances under  which i t  is intended to operate." 

T h e  general rule  is well stated i n  25 R .  C. L., 810:  "Then a n  act of 
the Legislature is so vague, indefinite, arid uncertain t h a t  the  courts a r e  
unable to  determine with a n y  reasonable degree of cer tainty what the 
Legislature intended, or is so incomplete, or is  so conflicting and incon- 
sistent i n  its provisions t h a t  i t  cannot be executed, i t  will be declared 
inoperative and  void." Stacy,  C. J., i n  Boyd v. Brooks, 197 N. C., 655. 

I n  S. c .  Gooding, 194 11'. C., 271 (273) ,  i t  is  declared: "Again, in  
Yu Gong Eng 1 % .  Trinidad,  271 U. S., 500, Chief Justice T u f f ,  speaking 
to the  constitutionality of a n  act of the  Ph i l ipp ine  Legislature, which 
undertook to prohibit a n y  person, firm, or corporation, engaged i n  com- 
merce or other activity fo r  profit i n  the  Ph i l ipp ine  Islands, f r o m  keeping 
its account books i n  a n y  language other t h a n  English, Spanish, or some 
local dialect, said ' that a s ta tu te  which requires the  doing of a n  act so 
indefinitely described t h a t  men mus t  guess a t  i ts  meaning, violates due 
process of law.' " 

F o r  the  reasons given, we find i n  the judgment of the  court  below 
xo error. 

THE EQCITABLE LIFE ASSURANCE SOCIETY O F  THE UNITED 
STATES T. GUS RUSSOS A N D  WIFE. KATISA RUSSOS. 

(Filed 20 May, 1936.) 

1. Homestead B W u d g m e n t  debtor may claim homestead in property 
conveyed by him when h e  obtains reconveyance prior t o  execution sale. 

Plaintiff obtained judgment against defendants, who are husband and 
wife. Thereafter, the defendants conveyed certain vacant lots owned by 
the feme defendant to a nonresident, all legal requirements being complied 
with in making such conveyance. Plaintiff caused execution to issue on 
its judgment, but before final process of sale the nonresident reconveyed 
the lots to the feme defendant, and she claimed her homestpad exemption 
in said lots, they being the only real estate owned by her. Held: Upon 
the conveyance of the lots by defendants their homestead right therein was 
terminated, and plaintiff could have sold same to satisfy the judgment, but 
upon the reconveyance of the lots to the feme defendant prior to final 
process of sale, she was entitled to have her homestead allotted therein. 
N. C. Code, 614, 729, N. C. Constitution, Art. X, sec. 2. 

2. Homestead A a- 
Where the only real property owned by a judgment debtor consists of 

vacant lots, he may claim his homestead therein, since he may thereafter 
build a habitable structure thereon. 



122 I N  T H E  S U P R E M E  COURT. [210 

APPEAL by defendants from Barnhill, J., at  Second Janua ry  Term, 
1936, of WAKE. Reversed. 

The  agreed statement of facts : 
"(1) That  on 18 June, 1934, the Equitable Life Assurance Society 

secured a judgment against the defendants Gus Russos and wife, Kat ina  
Russos, in the amount of $736.96, with interest thereon from 16 May, 
1932, and for costs, said judgment having been secured in the Superior 
Court of Wake County, N. C., and properly docketed and indexed in  the 
office of the clerk of said court on 26 June,  1934, and will be found in 
Judgment Docket Book 41, on page 54, in said clerk's office. 

" (2 )  That  a t  the time said judgment mas docketed. Katina Russos, 
one of the defendants, was the owner of two lots of land in Raleigh 
Township, Wake County, Korth Carolina, known as Lo s Sos .  517 and 
583, P a r t  5, of Bloomsbury, according to a certain map made by Riddick 
and Nann,  recorded in  the registry of Wake County, il Book of Maps 
1911, a t  page 120. 

" (3)  Tha t  after the docketing of said judgment, the said Katina 
Russos and her husband, by a regular warranty deed in proper and 
regular form and execution, dated 30 October, 1934, and filed for regis- 
tration 2 November, 1934, and recorded in Book 678, :it page 386, in 
the office of the register of deeds for Wake County, Xorth Carolina, 
conveyed said lots of land to Mrs. Christine Roukis, ,z resident of the 
city of Brooklyn, S e w  York. 

"(4) That  thereafter, on 19 August, 1935, the plaintiif herein caused 
execution to be issued on said judgment, reference being made to said 
execution and the returns and proceedings thereunder, the original of 
which appears herein. 

" (5)  That  on 19 August, 1935, the sheriff, after receiling said execu- 
tion, gave notice to said Katina Russos of same, and mtlde demand on 
her and posted an advertisement of the sale of said property and pro- 
ceeded to advertise said sale i n  the Raleigh Times, a r ewspaper pub- 
lished in the city of Raleigh, Wake County, N. C., under said execution. 

" (6)  That  thereafter, by deed dated 20 August, 193E, and filed for 
registration in the office of the register of deeds for Wake County, S o r t h  
Carolina, on 29 August, 1935, the said Christine Roukis and her hus- 
band rwonveyed said property to the defendant Katina Ilussos. 

"(7)  That  on Monday, 7 October, 1935, at the request of the c!efriiJ- 
ants, N .  F. Turner,  sheriff of Wake County, caused the personal prop- 
erty exemption of said defendants to be allotted and t h ~  homestead of 
said defendant Katina Russos to be allotted, and tbat  said lots of land 
were valued by the appraisers a t  $1,000, and allotted to said Katina 
Russos as her homestead exemption, reference beir~g made to the returns 
appearing herein. 



K. C.] S P R I S G  TERX, 1936. 123 

' # ( S )  T h a t  the  plaintiff filed its exceptions to  the al lotniel~t  of said 
1ai1tis to said I h t i i l a  Russos ns a hor~~es tcnd ,  and  gave uotire of :~ppeal  
to tllc Superior  Court ,  the  original of n.11icli iaicl c,xceptioiis and  tlefclrd- 
mlts' response thereto appear  herein. 

" ( 9 )  I t  is admit ted tha t  K a t i i ~ n  Russos is a citizell a i d  residelit of 
T a k e  County, and  Ilns been a citizen a n d  r e s i t l e ~ ~ t  of Wake  C o u l i t ~  fo r  
m o w  t11nl1 ten years, a11c1 was a t  the t ime said l~ornesteatl was d lo t ted ,  
and still is, a citizt'ii a i ~ l  resitlent of Wake  County, but tloee not reside 
up011 said lots, a i d  tha t  t h e  a re  no builtlings on said lots. 

"(10) I t  is fu r ther  :rgrc.ecl fo r  the purpose of this  actioii tha t  a t  tile 
time said l~omesteatl n-:is allottcd said I i a t i l ~ a  Russos (lid ~ o t  011-11 ally 
o t l i ~ r  real  estate, h a d  iicver o w ~ ~ e t l  a n y  other real  estate, and still does 
not o w l  ariy other w n l  estate, in N o r t h  (Jaroliim. 

"This 27 J a n u a r y ,  1836. 
S. 13nows SHEPIIERII, 
AT. G. YOSVILLE, 

d t t o ~ n e y s  for Pla in t i f .  
11. L. ~ \ I ~ ~ \ ~ I L L A x ,  
R .  Ror  CARTER, 

A l f f o r ~ t ~ e y s  for  D e f c ~ ~ t l a ~ z t s . "  

T h e  judgment of the, court below 1s as fo l lons :  "This cause commllg 
011 to he heard a t  t l ~ e  Seco~ld  J a r ~ u a r y  Tenil ,  183.5, of the S u p e r ~ o l  
Court  of V a k c  County, bofore his IIollor, 31. \'. Uarnliill, upon c ' ac ty  
t l o r ~ i  filid to t l ~ c  l n p l g  off of homestead for  the ciefcndant l ia t i i ia  
Russos ill bald 10th 111 Raleigh Township, k n o n l ~  as Lots S o < .  517 alld 
.>SS, P a r t  3 of Hloonibbur:,, arid upon the facts :is stated 111 ail iigrtwnrlit 
a p l ~ c ~ ~ r i t i g  of record here111 signed hy couiisel fo r  both partieb; a ~ i t l  t l i ~  
court bcing of tlie opiliion tha t  the s a d  t lefendal~t  Kat i i la  R u 3 s o ~  l a  not 
cl~titlecl to a homestcad i n  the said lots abo \e  referred to, n h i c h  \\:IS laid 
off fo r  her up011 esecutiou of ~ut lgnici l t  b:, the plai l~t i f f  : S o w ,  tliereforcj, 
~t is ordered and  adjudged that  the csceptions filed hy the p l a ~ ~ l t i f l  to the 
:illotnwnt of saitl homestead ill bald lots be a ~ ~ d  the same a r e  l ierel~y 
sustai~ltcl,  a i ~ d  the al lotmc~r~t  of qaltl homestead is hereby v t  a-lde ant1 
adjudged to be of no effect: L h d  the sheriff of K a k e  ( 'ounty I S  d~rectei l  
to proceed to adrcr t ise  and  sell tlie bald lots a h m e  referred to, fol loning 
the usual procedure prorided by l a n ,  ui~t ler  execution of tlie j u i l g r n e ~ ~ t  
of the plalntlff, ant1 to sell tlie same free of a n y  homestead or vlann of 
the  said I i a t i n a  Russos of r ight  to l i o m e s t ~ a d  ill saitl lots. It 1s fu r ther  
ordcred tha t  the costs of these procccdli~gs be paid f r o m  the proceetis of 
the sale. T h i s  28 Ja i luary ,  1936. 31. V. Barnhi l l ,  J u d g e  prcsidillg." 

T h e  defendants excepted, assigncd error  to the judgule~l t  as  ~ i g n c d ,  
and allpealed to  the Supreme Court.  
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S. Brozotz S k e p h e r d  and  S. G. Fonvi l le  f o ~  plaintiff 
R. Roy C a r f r r  a n d  R. L. JlcJl i l lan f o r  defendants .  

CIARKSOX, J. A\fter a careful investigation of the c20ntroversy, we 
think there was error in the opinion of the court below that Katina 
Russos was not entitled to a homestead cxen~l)tion ill thc lots in contro- 
versy. 

Tlie plaintiff lmd a duly doclreted judgment, on I S  June, 1034, for 
Y;TSG.06, and interest, against the defcildants Gus Russos and wife, 
Iiatiila Iiussos, in the office of the clerk of tlic Superior Court for Wake 
County, Kortll Carolina, and a t  the time K:lti~ia Russos was the owner 
of two lots of land in said county. 

S. C'. Code, 1035 (3lichie), sec. 614, in part, says that such judgment 
< < .  1s a lien on the rcal property in the county where the same is docketed 
of every persoll against ~ v l i o n ~  any such judgment is rentlcred, and nhich  
lie h:~s at the time of tlic docketing thereof ill tlie county in which such 
real lwoperty is situated, or which he acquired a t  any time thereafter, 
for  ten years from the date of the rendition of the jutlgmc~nt." 

Coiistitutioil of Sort11 Carolina, Art .  S, s c ~ .  9 ,  is as follows : "Every 
llomest~~nti, aild the dwellings and buildings used therewith, not exceeding 
in v d u e  one thous:iiid dollars, to be selected by the on7ne1- thereof, or in 
lieu thereof, a t  the option of the owner, any lot in a city, tonn,  or 
village wit11 tlie d~wl l ing  and buildings used thereon, owned and occupied 
by a119 residcnt of this State, a i d  not exceediiig the I a l ~ e  of one tliou- 
sand dollars, shall be exempt from sale under execution or other filial 
process obtained on any debt. But  no property sliall b,: exeinpt from 
sale for taxes or for payment of obligations colitracted for the purchase 
of said premises." 

0 1 1  30 October, 1034, Katina Russos and her husband conveyed, in 
accordance with tlie Constitution, the lots in controversy to one Christine 
Roukis, and by so doing Iiat ina Rubsos parted with her homestead rights 
and tlie judgnicwt crcditor could hare  sold tlie lots if d m e  before the 
property was reconveyed to Katina Russos. 
S. C. Code, 1039 (Xichie) ,  see. 720, is as follows: "The allotted 

2iomr.stcad is c.scmpt from levy so long as owned and occupied by the 
homt~stcaclcr or by anyone for him, but when conreyed by him ill the 
mode autliori~etl hy the Constitution, Art .  S, see. 8, the exemption 
ceases a s  to lions attaching prior to the conr eyance. Tlie hoinesteader 
who 11:~; conveyc(1 liis allotted honiestead may have nilother allotted, and 
as often as is ueccssary. This section shrill not h a w  ally retroactire 
effect." This section seems to deal with "allotted homesteads." See 
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Sash Co. c. Parker, 153 N .  C., 130. I n  Cheek 1 % .  IT'alden, 195 N. C., - * 
i a2 ( i j g ) ,  it  is  said:  "Upon conveyance by the l~onleiiteader the r.xemp- 
tion ceases." nupl in  C o u n t y  0. Ilurrell,  195 K. C., 445. 

I f  nothing clse appeared in the record, the plaintiff's contention ~ o u l d  
be correct, and i t  could sell the land in controversy on n l ~ i c h  it had a 
liell-for defendants Katina Russos and her husband had conveyed her 
land and parted nit11 her right to a liomesteacl exeniption. 

The csecution on plaintiff's judgment n a s  issued on 19 August, 1935, 
21nd in the 11n1ids of the sheriff. The  record discloses thnt the lots, on 
20 August, 1935, ~ w r e  recollvcyed to Katina Russos, she tlieil being 
a citizen and resident of Wake  count^-, Sort11 Carolina. T e  tl~iilk slie 
n a s  entitled to her homestead exemption in said lots. Katina RUSSOS 
did not reside upon said lots a i d  there nere  iio buildings on said lots. 
They Tiere the only real estate she owned. From a liberal constructioil 
of the Constitution, n e  think she was entitled to the homestead exemp- 
tion ill same. The plaintiff in its brief nowliere cont ro~er ts  this aspcct, 
its contention was that she had conveyed same. 

I n  ,llurchison L.. Plyler, 87 N .  C., 79 (Yl), Rl~,fin, J., said:  "In short, 
there can be no llomebtead without a home or the immediate possibilitj 
of a home upon the land itself." 

I n  MtC'ruth.cn z3. Adler, 98  N .  C., 400 (40-1), it  is declared: "But if 
the land proposed to be sold is all that the execution debtor has, lie is 
entitled to ha re  his homestead therein laid off to him, although there be 
no dnclling house or other habitable building thereoi~, because lie may 
build n Iiousc a i d  other buildings on the land, and thus l i a ~ e  the bcnefi- 
cent provision of the Coiistitution. Flora u. Robbins ,  93 S. (1., 38; 
Murchison 1,. Plyler, 87 S. C., 79; Span c. Red ,  78 X. C., 244." 
Pal-ris v. Bendricks,  196 N. C., 439. 

I n  S e z u  An~s terdam Casual ty  Co. c. Dunr~ ,  209 N. C., 736, Decirl, J., 
for the Court, said:  "The right to the liornestead exernptioii is guararl- 
teed to every r e d e n t  of S o r t h  Carolina hy the Cor~stitutiorl, slid t l ix 
right is not forfeited by a f raudulmt  coi~veyance." 

111 the presei~t action, defendants had reacquired onnership before 
final process of sale, and we think cntitled to the ho~ilcstead eseiriptioi~ 
allowed by the Constitution. 

For  the reasons given, the judgment below is 
Reversed. 
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STATE: O F  NORTH CAROLISA, ox BEHALF 01' WILLIAM CHARLES BEA- 
JIAS, ASD WILLIAJI CHARLES BEAMAS, IKDITIDUALLII, V. NATIONAL 
SURETY CORPORATION, A CORPORATIOS ; MORDECAI 'b7ANN, GUARDIAS 
OF WIL1,IABI CHARLES BEAMAN ; MORDECAI T'ANN, ISDIVIDUALLT ; 
FANXIE T'ANN, BOSDS~IAN;  FANNIE TANN, INDIVIDUALLY; H E S R T  
V A X 3 ,  ISDITIDUAILY ; HEXRT VASN ASD I.  &I. \'ANN, EXECUTORS OF THE 

ESTATE OF A. TANN, DECEASED. A N D  GURNEY P. H0011, COMMI~SIONER 
OF BANKS OF THE STATE OF SORTI-I CAROIJNA. 

(Filed 20 May, 1936.) 

Guardian and  Ward  H a-Second guardianship bond held in  substitution 
of first, and bonds were not  cunlulative under  facts of this case. 

The findings of fact, supported by evidence, were to the effect that, 
upon the refusal of the clerk to issue letters of guardian~hip prior to the 
filing of the statutory bond, applicant filed a bond wiih an individual 
surety pending the filing of a bond by a corporate surety, the individual 
surety being the local agent of the corporate surety, that thereafter bond 
with tlie corporate surety n a s  duly filed before any funds \\ere placed 
in the l~ands  of tlie guardian, and that  thereupon the clerk made a nota- 
tion on the oiiginal bond to the effect that the indivi~lual surety was 
relwsed therefrom upon the filing of the bond with the corporate surety. 
I t  further appeared that the corporate surety alone receilred the premium 
for the bond, and that upon the later insol~ency of the corporate surety, 
its successor corporation filed a n  assumption agreement c~f record. Held: 
The release of the individual surety appearing of record a t  the time of 
the filing of the assumption agreement by the successor corporate surety, 
the successor corporate surety is alone liable on the bond and is not 
entitled to  contribution from the individual signing the original bond, the 
bonds not being cumulative, but the corporate surety bond being substi- 
tuted for the individual surety bond to the knowledge of the successor 
corporate surety. 

APPEAL by the  Kat iona l  Sure ty  Corporat ion f r o m  Barnhill, J., a t  
October Term,  1935, of Sa~rpsor ; .  Affirmed. 

T h i s  is a n  action brought by plaintiffs t o  recover f r o m  defendants 
Mordecai Vann ,  guard ian  of Wil l iam Charles Beaman,  and  his  surety, 
the Kat iona l  Sure ty  Corporation, f o r  cer tain amounts  alleged to be due 
them. T h e  mat te r  was referred to H o n .  Charles G. Rofe, referee, who 
heard the  evidence, found  t h e  facts,  a n d  on  the  fac t s  mitde conclusions 
of law. T h e  mat te r  came on f o r  hear ing  before Barnhi l l ,  J., who found  
certain supplemental facts.  T h e  mater ial  facts  necessary to  be consid- 
ered a r e  : 

T h e  referee found the  following facts  : 
"On 22 J a n u a r y ,  1931, Mordecai V a n n  applied to  the  clerk of the  

Superior  Cour t  of Sampson County, S o r t h  Carol ina,  f o r  appointment  

a s  guard ian  of Wi l l i am Charles  Beaman,  minor  son of Llewellyn Bea-  
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man, . . . and the value of the estate of the minor was stated to be 
about five thousand ($5,000) dollars. . . . The  guardian, Yordccai 
f ann, as principal, and his sister, Fannie E. Vann, as surety. on '38 
January,  1931, signed the usual form of guardian bond in the pelid sum 
of fire thousand ($5,000) dollars (duly justified). 

"At the time the application for letters of guardianship was made, 
the guardian and Farinie E. Yann (who was local agent of the Natioual 
Surety Company), requested that  the letters be issued per~ding the re- 
turn from New York of a corporate bond to be signed by that  company 
as surety. John  B.  Williams, the then clerk of the Superior Court of 
said county, declined to issue the letters until the bond of the guarcliar~ 
was actually signed and filed in his office. Thereupon, the bond n a i  
signed, and, a t  that time, the guardian and Fannie E. T a m  ur~tlerstood 
that, nhen the corporate bond was filed, Fanriie E. Vanii would he re- 
leased as surety on the bond which she siglicd. 

"On 28 January,  1931, a corporate bond as guardian of Charlps Bea- 
man in the penal sum of five thousand ($5,000) dollars, signed by the 
Natiolial Surety Company of New York, as surety, . . . was filed 
with and accepted by the clerk of said court. . . . On said date 
Annie Ferrell, assistant clerk of said court, rnade the followir~g entry on 
the iriargin of the record: 'A surety bond having been this day filed by 
M. Vann, as Gdii. for Chas. Beaman, Fannic E. Vann is hereby rt~leased 
from said bond. This 28 January,  1931. ( s )  *\nnie Ferrell, ,\ss't. 
CSC.' 

"Subsequelit to 28 January ,  1931, and prior to 1 May, 1933. the 
Satiorial Surety Company, the surety on the guardian's bond, was de- 
clared insolvent, and on or about 1 Junrx, 1933, the defelltlant S a t i o ~ ~ a l  
Surety Corporation, through Fanliie E. Vann, as agent of the corpora- 
tion, filed with the clerk of the Superior Court an  'Ilssumption of lia- 
bility certificate,' n l i ic l~  documerit, togtther n i t h  v h a t  purports to be the 
1ettc.r of trarismittal signed by H a r r y  N. Levy, rnallagcr, was attachctl to 
the page in the Guardian Book No. 5, containing the original bond. 
. . . Reference is made to the origi11:il record for the tsact  tcrins 
of the 'Assumption of liability certificatc.' 

"After the guardian bond was signed by Fannic E. Vanli, . . . 
I Iar ry  S. L e y ,  agent a11d a t t o r l ~ c -  ill fact of the N a t i o ~ ~ a l  Surety 
Company, and n o x  manager of tlic h-ational Surety Corporation, hati 
kl~onlctlge and notice that Fanliie E. Vann, local :tgcnt of the surety 
company, liad in t l i~  idually sigl~ed the g u a r d i a ~ ~  bond as surety until the 
guardian bond signed by the Kat io~ia l  Surety Company n-as ic~ur i ied  
properly executed. 

"When the 'iissumptiori of liability certificate' was signed by the 
Sat ional  Surety Corporation, the said corporation, t l~rough its local 
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agent and H a r r y  N.  Levy, manager, had knowledge and notice that the 
clerk of the Superior Court had made the entry on the niargin of the 
record as set out in Finding Kumber Four,  purporting to relieve Fannie 
E. Vaml as surety from further liability on the bond pxecuted by her 
and dated 28 January ,  1931. 

"The National Surety Corporation, having voluntarily become surety 
on the guardian bond, . . . had notice of the facts appearing on the 
records in the office of the clerk of the Superior Court of Sampsoll 
County, anti xllich would liavc been disclosed upon proper examination 
of the same." 

Supplcnicntnl findings by the court below: '(That the guardian did 
not r ecc i~  e any amount prior to the entry up011 the g u a r ~ i a n s l i i ~  recordb 
111 tlie clerk's office undertaking to cancel the bond signe 1 by Fannie E. 
\'a1111 and all rrccipts were subsequent to the date of t le filing of the 
bond by the xational Surety Company, the first receipt being on 10 
a r c h  1 3 1  . . . The bond signed by Fannie E. Vann xvas signed 
for tlw temporary purpose, as found by the referee, and the bond of the 
Xntiolial Surety Company wlien filed was not cuinulatiw, but in substi- 
tution of the Ftuinie E. Vnnn bond, and she v a s  tlicreupon discharged 
from furtlier liability." 

I n  thc judgment is the following: "From the findings of facts by the 
referee, as modified and supplemented by the foregoing findings by the 
court and conclusioiis of law, the court is of the opinion that the plaintiff 
is entitled to recover judgment acc.ordii~g to the above findings of facts. 
and conclusio~~s of law. I t  is thereupon considered, 01-dered, and ad- 
judged that the plaintiff State of Kortli Carolina, on behalf of William 
Charles Bcaman and William Charles Beaman, individually, do recover 
for the use of William Charles Beaman from the defendants Mordecai 
V a m ,  guardian, the Xational Surety Corporation, on account of and for 
tlie full amount of said assumption certificate, to wi t :  The sum of 
$5,000, to  be discharged upon the payment into court of the sum of 
$3,232.43, with interest thereon from 3 January ,  1934, a t  six per cent 
per annum, together with the costs of this action to be taxed by the 
clerk." 

The Sat ional  Surety Corporation excepted and assigned error as 
follon s : 

"(1) For  that  his Honor held that  the bond signed by l 'annie E. Vann 
was signed for a temporary purpose, and that  the bond of the National 
Surety Company, when filed, was not cuniulative, but in substitution of 
the Fanuie E. T a n n  bond, and she was t h e r w p o ~ i  discharged from fur-  
ther liability, and this error constitutes tlie defendant's First  Exception. 

" ( 2 )  Fo r  that tlie court held the Sat ional  Surety Colporation liable 
for the payment of the sum of thirty-two huudred fifty-two and 13/100 
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($3,232.43) dollars, wit11 intcrcst f rom 3 J a n u a r y ,  1934, :111d (lid 11ot 
hold t h t  Fai lnie  E. V a n n  was jointly l i a l~ lc  ~ r i t l i  i t  fo r  w i d  amount .  
This  is  the S e c o ~ ~ d  Exc.eption." 

I'nvwr. AIIcInfyre LC. I f r n r y  f o r  F a n n i e  B. I'ann. 
Graham B Grarly a n d  S h p p h ~ r t i  cC. Shepherd f o r  Strt ioncil  S u r e i ~ j  

Corpornf ion. 

("I.\KI<Io\,  J. F o r  the  determination of th i s  controversy, we th ink  
tha t  tht, only q u e q t ~ o ~ ~  i117 olrctl on thiq appc~al  is  nhet l ler  F a n n i c  E. 
T7ann i.: jo i i~ t ly  liable nit11 tlie Nat ional  Surc ty  Corporation and con- 
tribution :iri.cs in  thiz case b ~ t ~ \ c ~ n  said corl)oratio~i a i ~ d  F a n n i e  F:. 
Vann.  T e  rliirtk not,  untler the  favts a n d  circumstances of t h i i  caw.  

T h e  S a t i o n a l  Surety Corporat ion cites the caws  of Joncs  P. f l ays ,  3Y 
S C'., > 0 2 ;  ( ' o ~ r u .  o f  l3run.swir.ll ? ? .  Inman, 203 S. C., 542 ; and Thorn-  
ton 1 ' .  1~co.hou1.. 204 N. C., 5 9 .  W e  th iuk  t h o v  caws h a l e  no applica- 
tion to t h ~  facats i n  the preqcnt action. 

1 1 1  I:ocblrtX 1 % .  ( ' u r ~ o t ~ ,  196 S. C.. 676 (671) ,  r i t ing  nuthorities. i t  is 
w i d  : *(1':1rol e v i d n ~ c e  is  ndinissible to  how tha t  the contract was del i r-  
cretl u l jo l~  coi~tlition prececlcnt, or that  the o1)lipation \ \ as  riot to  he 
assunir~tl :it a11 r w q t  upon rrr ta i l i  c o ~ l t i i ~ g c ~ i ~ c i e ~ . "  T t ~ \ ~ i ~ t r n c  c f ' 0 ,  I . 
Illorc~llc~ircl, i!00 S. C., 174. F o r  a dccision of tliiq c20nt ro~ersy  we do not 
b a v  our  o p i i ~ i o i ~  on these a u t h o r i t i e ~ ,  as the lioi~tl n as  ;in official olle. 

011 tllr fact. ill tlii, caw, the plaintiffs are  not caontentling tha t  F a n ~ ~ i e  
E. IY:11111 1, liable on t h e  purported bontl signed by  l iw,  hut this iq a 
c o ~ ~ t r o w r e y  betnccu thc S a t i u l ~ a l  S u r e t y  ( 'orl)oratioa a11d F a n n i e  E. 
Y a n l ~ .  T h e  S a t i o i ~ a l  Sure ty  Corporation clairrlil~g f rom F a l ~ n i c  E. 
T a n n  contribution-one-llalf of n1t:lt ~t has  to  pay  for  the default of 
the g ~ ~ a r ' d i a ~ ~ .  

T h e  facts  a r e  to the effect that  Fnnnie  E. Tan11 u a s  the  local a g r ~ ~ t  
of the Xat iona l  Sure ty  C'ornpa~~y,  and  3ignecl thc guard ian  bontl fo r  
$3,000. conditio~~:lllg, on 22 J a ~ ~ u a r y ,  1931 .  O n  2S J a l m a r y ,  1931, tht, 
X a t i o ~ ~ a l  Surc tg  C'omp:~ny filed a $3,000 bond as  surety fo r  tlie guard ian ,  
\r l th  the k ~ ~ o n l d g e  that  "Fannie E:. Val111 is licrehy released f rom mi11 
l,o~~tl-thi* fl sTailuarg, 1931." I t  received the  lirenlium on t h ~  $.5,000 
l ~ ~ i ~ ( l  a1id 1)o~arne liable fo r  the amount  on default of the guardian,  and 
docs 11ot on this appeal deny its liability. Tllc guardian did not r e ~ e i x  (' 

:illy fulitli uut i l  10 March,  1931-long a f te r  the rccord discloses E ' a r n i i ~ ~  
E. I rann  I\ 11s relieved f rom tlie bonti, n i t h  the unclc~istancling when the  
cor l~ora tc  bo11d n.as fiIetl. Therc:\fter, n h r ~ i  t l ~ r  N a t i o ~ ~ a l  Suroty ('on1- 
11a11y Iieraulr. i i z~ol \en t  and  \\a:, T : L ~ C I I  over by the S::tional S ~ r t ' t y  
C'orporatio~l, ant1 : r w m ~ e d  the liability of the S a t i o n n l  Sure ty  Company 
on the bond. a11 these facts  n e r e  l i n o ~ ~ n  to i t  : T h a t  F a n n i e  E. I Y m n  
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1i:itl signrcl the boiitl terriporarily a n d  on condition, a n d  tile release a s  to  
11er on tlie bond a n d  the subst i tut ion of t h e  Yat iona l  S u r e t y  Company.  
I t  goes witllnut saying t h a t  no conrt  of t y i t y  \\auld allow a recowry  by 
the surcty cor~)or: l t io~i  a g ~ i n s t  F n n n i e  3:. \-a1in, uiider the  fa(3ts liere 
di~loqct l - i t  would br i~ieiquitable a n d  u~~consc ionab le .  Tl ie  x:~tional 
Surety ( 'orporatimi, successor to the  N a t i o ~ i a l  S u r e t y  Compnny,  a l o l ~ e  
rcwi\ tvl  the. pwmiuni  fo r  i ts  l iability a l ~ t l  alone i, a ~ l ~ \ i ~ r : ~ l ~ l e  fo r  tllcx 
tic3fault of tlic guard ian ,  i n  accordance u i t h  its contract .  

F o r  the reasons given, tlie jutlgnient of tlw court l~e lon  i r  

*lffirmed. 

AIRS. ESSIE ECIZhRD, n'mom A I D  ~ D ~ ~ I \ I S ~ L ~ ~ T R I S  OF IATVRICSCE E. 
ECIZARD, DECEASED, r .  M E T R O P O ~ J I T A N  I,IFIqC INST7RASCE ('OM- 
PANP. 

(Filed 20 May, 1936.) 
1 .  Insurance E b 

S1:1tntorr prorisioni: ill force a t  the time of the i?.uance of p o l i e ~  of 
insurmce becvome n part thereof ar though c\preqsly incorporated therein. 
and tllr statutory prorisiom \\ill 11rev:iil over conflictiliq prolisions of 
the policy. 

2. Insurance I b- 
I%y force of C. S.. 6460, :1 policy of life insurance issued without a 

medical c m ~ u i ~ ~ a t i o n  may not 11e avoided for ~nisregrest.~itations by insured 
in his n~q~lic~:ltion for tlie policy unless such misrepre!;rntatio~ls were 
fraudulently made. 

3. Same-Policy issued without medical examination may not be avoided 
for ill health of insured in absence of procurement of policy by fraud. 

n ' l ~ c r e  the jury finds from the t+delice that  iiisured in n 11olie) of life 
ilrsnr:~lice issued uitliout nietlicnl emmillation under (' S. 6460. was 
sufft~rilig \\it11 celtnin diseflses stipulated ill the po1ic.y as grounds for 
;I \  oidnnw. but that inwred (lid not l~rocnrr~ the policy 11y fa15e and fraudn- 
ltxnt >taterncnts, incurer I X I ~  ~ i n t  a1 oid liabilit? under the polic8y, the pro- 
\ i \ ioni  of the policy in conf1ic.t n i l h  the ctatute lwinc unavniliuc to 
msurer. 

A l r ~ ~ ~ s . \ r ,  b -  plaintiff f r o m  I'lr,s,s, .T., a t  Sol-cmbcr  T':rln, 1933. of 
('.\TA\VI~.L E r r o r  a n d  r e u ~ a n d e d .  

T h i s  is all action to  r e c o r w  oli :r policy of life insur:mc~~.  
0 1 1  2s A\npust ,  1933. tlit, c l t~ fc~ idn~i t  issurd :L pol iq -  of i11:11~:1liw 0 1 1  

tlle l i fe  of Lnwr iww E:. E(*li:~~.tl, ;I citizen of this  S ta te .  r ~ ~ s i ( l i ~ ~ g  i l l  

C'at:\\.:ba County. Tl~t,  policy n.as issurd i u  this  Stilte. l ' he  nrnol~iit  uf 
t i  i s  s s t  in t i  i is  $ 4 .  Tlie i!isnwtl J icd 011 

7 I'c~11rua1-y. 1!)34. .\t tlic) clntr, of !]is t ? t ~ ; ~ t l i  thct 11olicy \\.:IS i l l  fu l l  f o l w  
a ~ i d  ef-fect. :~ccorcling to its tcrrris. 'I'lie l)rcmiurn (III tlic policy XIS 11;1y- 
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able neekly. Tlie total aniouilt pait1 a9 prcniiums on the policy Isas 
$ 1 . 6 0 .  Tlic plni~ltiff, nlio is the widow ailcl :~(lministratrix of La~vreilcc 
E:. Eckard, is tlle b~neficiary named in the policy. 

Tllc policy n.as isiuetl on tlie applicatioii of the insured, nliicli is 111 

n r i t i ~ l g  and is dated 3 August, 1033. I n  resporlse to qurstioii\ con- 
tained in the application, the insured stated that he had never had any 
tliseasc of the heart or k i t l ~ ~ e ~ s ;  that  lie had ilcver been under trc~ntment 
in ally cli~lic, dispcnwry, hospital, or asyluiri; that a t  the date of the 
app l i ca t io~~  11e n a *  in sound llcalth, ant1 had no lilipical or inei~tal  
tlcfect~ or ally 111fir111ity of :uiy kind;  that lie had 110 tliseaw of the cyez 
or in~pairrncnt of s ~ g l ~ t  ; a d  that he had not been under the care of any 
pl~>-sici:ii~ n i t l l i~ l  tliiec year5 prior to tlic date of the appllratio~l. The 
n~suretl  further stated in hi5 application that tlle statcinenti thereill 
xere  niatle 1,- him to induce the defo~lda~l t  to issue the policy :tpplicd 
for, a i d  tlrat in c~onsltlerntion of tlie i s zua~~ce  of tlle policy he agreed, 011 

bPllalf of himwlf autl of any othcr pcroorl n 210 irlight l i a ~  (, a claim u~ldt>l. 
the policy or an  interrst tlicwin, that  the statcmel~ts contailled In the 
applicdatioil nere  true, a ~ i d  that :my nil~rcpre\entatlo11it1oil s l ~ o ~ l d  r c ~ ~ ~ ( I c i ~  th(1 
polivy 7 oitl, a ~ l d  that tlie policy should not be binding on tllc dcfcndant 
u111c.s at its date the iiizurctl was alive and in soulid Iiealtll. 

'The 1)olit~y u a s  ~ , i u e d  by tllc defcr~tlarit nitllout 21 pre\iou.: iilctlicnl 
e x a n i i ~ ~ : ~ t ~ o n  of the i ~ ~ s u r e d .  I t  (2ontaii1. the follov irlg pro\.i~ious : 

('If (1) the iriiurecl is not alix e or is not in sound lwalth oil the clatc~ 
hereof; or if ( 2 )  before the (late hcrcof, tlie insured lias beell rejecte(l 
for i~ l iurancc  hy this or by any otllcr coilll)any, order or associat~on, or 
has, n i th in  t n o  years before tlie date hereof, been atterldcd by a pllysl- 

for any scrious diseaw or complaint or, before said date, has ha11 
ally pulmoilary tlis~ase, or chronic hrolicl~itis, or  cancer, or  disease of t l i ~  
heart, liver or kidneys, unless such rejection, medical attenti011 or prc- 
~ i o u \  disease is specifically recited in the 'Space for Eiidorsen~ents' on 
pagc 4 ill a n n i ~ e r  signed bx the secretary; or if (3) any policy on tllr 
life of tlic insured hereunder has been preriously i>sued by this company 
and ib ill force a t  tlie date liereof, u~llr-.ss tlle number of burl1 policy lia- 
b ~ e n  endorsed by the company in  the 'Space for Endorsements' on page 4 
hereof ( i t  being espresbly agreed that  the Company sliall not, ill the 
alrseilce of such endorsement, be assumed or held to lrnow or to ha l e  
knonn of the existence of such prior policy, and that  the issuance of 
this policy shall not be deemed a na i r c r  of such last ruelltioned coridi- 
tion), the11 in any such case, tlie Company may declare this policy T oid 
ant1 the liability of the Compaiiy in the case of any sucli declaration or 
ill tlie case of ally claim under this policy, shall he limited to the return 
of prerniumq p i i d  on tlie pollcp, except in case of fraud, in xhich  case 
all lwenliums nil1 be forfeited to the Company." 
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111 tha t  case, t h r  s ta tute  and  not the  policy controls. 1x1 1lt U ( ~ ? I L  1 .  1 / 1 5 .  

Co., supra, it  is  said by Sfary, C. J.: 
"The pror isions of this s ta tute  b(.ing i n  force a t  the t ime of tlic exccu- 

tion of the policy, c l~ te red  into arid became a par t  of tlie c80n~ei l t ion of 
the part ies  as  mucli so as if they hat1 been csprcwly illcorporated i n  its 
tcrme. Buteman c. S f c r ~ - c f f ,  201 S. C'., 59, 159 S. E., 1-1; 7'1,ust ( 'o ,  c. 
EIudaon, 200 N. C., GSS, 158 S. E., 21-1; Ilou5e u .  l ' c ~ t l ~ o ~ ,  1 7 1  S. ('., 10, 
106 S E.. l3G; Xf({. ( ' 0 .  1..  I lo l l t r t luy ,  178 S. C., 4l'i,  100  S. E., ,567. 
T l~ere forc ,  tlic dcfrritlant m a y  not now tltclarc t h r  policy ill w i t  l o i d ,  
pursuant  to  tlw stipulatloll of the contract,  aq this 1s ill & r w t  confht 
n i t h  the statutr,." 

T h e  <t:ltutc n l ~ i c l i  was ill force at  thc (late of tlw Is~unnc2r of t11(~ poll(.> 
i n  the  iristailt case i. as f o l l o w :  

'(SCC. 6460. hlctlic~al E s a m i ~ l a t i o ~ i  R ~ q u i r e d .  S o  life in.urullce coin- 
pally organimti under  tlw l ans  of or doing busir~css ill this S ta te  sliall 
exltcr illto a n y  contract of irisurallce ill ally trr PIT e 111o11t1is l)c,l.~otl ill all 
 mount ill excess of f i le  t1lous:rrld dollari ($3,000.00) ul)oii ally 011c life 

tl(4'(~11dit11t as :I e ldc~isc  to l~ la i~ l t i f f ' s  rc,corcry ill tliis artiorl of tllc a m o u l ~ t  
u f  tlie policy. See / ' o f i s  L'. I T M .  C'o., 206 S. C., 257, 1 7 1  S. E., 123.  

T11c.re \\.as error  iii tlic refusal of the  jutlge to sign the jiiilgn~ent tell- 
deretl by tlic* plnil~tift '  a t  the  t r i a l  of this :~ction. 

T h e  actioii is re l~ la l~de t l  to tllc S u p ~ r i o r  Court  of Catnwha ('011iity tha t  

E r r o r  and remanded. 
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MRS. ROSA MASGUAI v. SOUTHERN RAILWAY COAlPAIW A N D  NORTH 
CAROI'INA RAILROAD COMPANY (ORIGINAL PARTIES ]>EFEXDAST) ,  B A D  

1,. R. POTVELI,. JR., A N D  HENRY W. AXDERSON, RECEIVERS O F  THE 

SEABOARD AIR 1,INE RAILVAP COMPANY ( ~ D D I T I O S A L  PARTIES 
DEFESDANT). 

(Filed 20 May, 1936.) 

1. Part ies  B d- 
Defendants in a n  action to recover for negligent injury are entitled, 

under N. C. Code, 618, to have other defendants joined with them upon 
filing a cross action against such other d~fendants ,  alleging that such 
tlefendnnts mere joint tort-feasors with them in causing Ihe injury. 

2. Removal of Causes C &Parties joined on cross action of original 
defendants as ,joint tort-feasors held not entitled t o  removal. 

Plaintiff sued two railroad companies, alleging that  ht?r injuries were 
caused by their joint negligence. The original defendallts filed answer 
denyinq the allegations of negligence and prosimate cause, and filed a 
cross action against another railroad company, alleging t l a t  if defendants 
mere neglisent such other railroad cornpans was guilty of negligence 
wliic.11 concurred in  prtrtluc.ing the injury and that i t  was a joint tort-feasor 
with them iu causing tlle injury, and that they were entitled to contribu- 
tion from it. The other railroad c o m q n y  \vas joined as  a pilrty defendant 
upon tlie cross action, and moved for removal of the cause against it  to 
the Federal Court on the ground of diverse citizenship, an3  that plaintiff's 
action against i t  was separable. I f c l d :  The allegations of the cross action 
are  determinative of nhether a scqmrate or .joint action was alleged, and. 
the action against the original defendants not being removable, the 
motion to remove was properly denied. 

a \ i ~ ~ ~ a r ,  by defendant receirers of Seaboard A i r  Line Rai lway  Corn- 
pany,  f r o m  I-'lrillips, J., a t  F e b r u a r y  Term,  1936, of R ~ c ~ r . ? r o n - ~ .  Af-  
firmrd. 

T h i s  is a n  action f o r  actionable negligence brought by  plaintiff against 
the  Southern Rai lway  Company a n d  the X o r t h  Carol ina Railroad Corn- 
pany  a s  joint to r t - f~asors ,  alleging damage. T h e  defendants  denied 
ncgligei~cc and as a fu r ther  answer and  cross action alleged i n  detail  
t h a t  L. R. Powell, J r . ,  and H e n r y  W. ,\ndcrson, receirers of the  Sea-  
board L l i r  L ine  Rai lway  Conipany, were negligent i n  the  operation of i t s  
t ra in,  a i ~ t l  f u r t h c r  allege : "That  even if these defendants mere guilty 
of n r g l i g c n c ~  i n  a n y  of tlie par t iculars  alleged i n  the  complaint,  which 
is licreby esprcsaly denied, and  even if such alleged nrgligence ~ v a s  a 
p r o s i n ~ a t c  cause of the plaintiff's in ju ry ,  n11ic.h is also tlenied, the above 
described ncgligcncc of the rcccivers of the Seaboard A i r  L ine  Rai lway 
C o m p a i ~ g  was also a proximate cause of tlie plaintiff's i l l jury, operating 
jointly and c o n c ~ ~ r r c n t l y  to produce said in jury ,  a n d  if tlicse d ~ f e n d a n t s  
a r e  a t  a11 responsihlc to tlie plaintiff f o r  her injury,  wliich is liereby 
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expressly denied, the said receixers of the Seaboard Air Line Railwag 
Company are jointly and concurrently liable n i t h  these tiefenclailts, both 
to the plaintiff and to these defend:~litq, and these dcfentlauts h a ~ e  :t 

right to  h3ve said liability of said r ece i~  ers tletcrminetl and enforcctf in 
this action, under and by ~ i r t u e  of the terms and provisions of qectio~i 
61 8 of the Consolidated Statutes of North ('aruliila." 

Defendants' prayer is as fo1lolr.s: (Tliereforc,  these dt~fcudanti pray:  
(1)  That tlle said L. R. Potrell, J r . ,  and Henry  IT. Ahdclson,  rrcv=i~ers 
of the Seaboard Air  Line Rai lnay Company, be made parties to this 
action; and that summons be issued and ?cried 11pon t l i ~ m  tlirectillg 
them to answer the cross action of theie defendants above set forth. ( 2 )  
That  the rights and liabilities of t h c v  tlefentl:mts and tlic wid  r cce i~e r s  
of the Seaboard Air  Line Railway Company, as hetnecn tliern.rl~ es, be 
determined and enforced. ( 3 )  That the plaintiff recmer nothing of 
these defendants in this action; :111tl that jutlglnent herein be ent~recl in 
favor of these clefendants. (4) For such other nlld furtllcr rt>lief to 
u-hich these defendants may be er~titled ill tlie premiscx" 

Judge McElroy, at the September Term, 1935, mntlt. the followiiig 
order : 

'(Upon reatling and coniidermg said ansner and cross actioii, i t  is 
hereby considered, ordered, and decreed as follou s : 

"1. That  tlle said L. R. l'owell, J r . ,  and Henry  W. Anderson. reeeiv- 
ers of the Seahoard -1ir Liue Railway C o n ~ p a ~ l y ,  hc anti t h q  are hereby 
made parties defendant to this action. 

"2. That  the clerk of this court he a d  he is hereby au tho r i~ed  and 
directed to issue a sunirnour hcrein against <aid parties tI(~f~iid:int men- 
tioned in the preceding paragraph hcreili. 

''3. That  the sherlff of Richmond Cou~i ty  be a~i t l  lie herchv 1s author- 
ized and directed to s e n e  11po11 said p r t i ~ i  dcfciltlaat the iummoli. nien- 
tioned in the preceding par:rgrapll hrrcof, by delirering a cop: thereof, 
together with a copy of the verificd nnsncr nncl vross act1011 l i e n ~ i ~ i  filed 
by the original cl~fcndants herein. 

"4. That  the said L. R .  Powell, J r . .  ant1 Henry JT. Ainderso~l,  receix ers 
of tlie Seaboard A\ir Liric Railway Compariy. be commn~~tlctl, by thc 
terms of the sunlriions liereiiihefore rc~frrreil to, to appcar ;~litl an.ncr, 
within 30 days from thcl serricc of said zummons, the r t ~ l ~ n e r  :rnd cross 
action lieretofore filed hcrein b: the Southern Ralln a? ('o11il)~ny a ~ d  
the North Carolina Railroad Company." 

Surnino~ls dated 7 September, 1935, upon L. R. Ponell, Jr., ant1 1Ie11ry 
W. I l~~der son ,  shon ing s e n  ice 10 Septcmher, 1935. a p p c w " ~  in the 
record. 

The receivers petitioned for removal to the C'liitetl States District 
Court, alld set forth their rcasons, i n  part, as follolvs: "Pour  petitioners 
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f ~ r t l i e r  :illcge tha t  they a rc  entitled to  r e m o w  this  causc to  the United 
States  :District Court  for  tlie Middle Distr ic t  of Sort11 ('arolina, Rock- 
i~igli:i~ii  n i ~ i s i o n ,  said division iiicluciing the  couilty of Riclimo~itl ,  ill 
wliicli w i d  nctioii is brouglit, :lnd t h a t  your  pet i t io~lcrs  a rc  not intlis- 
l)c~i%:'hlc 1icwssary parties to tlie ~na i i l t e~ ia i ic~c  of this  n c t i o ~ i ;  ant1 tha t  
~vliatevvr C:IIISC of action is set out i n  the  answer of the  said tlcfcntlants 
Sout11cr11 R a i l ~ v : ~ y  ( ' O I I I ~ ~ I I J -  a11(1 xortli Carolina R a i l r o d  ( 'o~npai iy,  tlie 
sanic is  scyar:thlc f rom the issues raised b c t ~ r c c n  the plailitift Rosa N : I I ~ -  
gmii a11t1 tlic c lc fc~ i t i a~~tu  I.. R. Powell,  J r . ,  a ~ l d  E-Ioiiry IT. s \ ~ ~ t l e r s o ~ ~ ,  
rcc~civci ,~ of the Scaho:lrtl -1ir Li~ic. Ra i lway  C o m p : ~ q ,  and the S o r t l i  
('arolina Iinilrontl Coiiip:uiy, niitl tha t  a sepnrn\)lc roi i t rowrsy csists, 
:11111 that  011 : I C ~ T I U I ~ ~  of the t l iwrsi ty  of citizeiisliip l r t ~ v e c ~ i  tlic p l ~ i n t i f f  
a1ld your  prtitioilcrs, this c8mm of actioii is rcniovnble to saitl 'nitetl 
Statc,s 1)istrict Court." 

T h e  calt~k of tlie Supcrior  Cour t  rcfused to remove the action n ~ i d  011 

:~ppcnl  tlir court helow approved nild confirl~lccl the ortlcr of thc clt~rlr. 
r 1 l l i e  receivers csreptctl and a s s i p e t l  error ,  and al~pealetl  t'3 the S u p r t m ~ e  
Court .  

Douglnsu c(. D o ~ c ~ l u s s ,  1T7alter 12. Jones ,  ant7 A. L. J l cJ l r l l nn  for 
plaint  ifl'. 
P'. 11'. Byil,llrnl and  T7u / sc r ,  X d n t y r e  d I l r n r y  for t J ~ f e ~ i d / r n t \ .  

C L A R I ~ S O X ,  J. S. C. Code, 1935 (Michie) ,  see. 818, in  part ,  is as 
fo l lo~vs :  " I n  a11 cases i n  the courts of this  S ta te  wl~ere in  jutlgnmit has  
heell or n l v  hereafter  he rel~derctd against two or  inore pelsolis or c20rpo- 
ra t io l~s ,  x l io  a re  jointly and s e ~ e r a l l y  liable fo r  its p a y l - n c ~ ~ t  ritl icr as  
j o i ~ i t  obligors or joint tort-feasors, and the s:i~nc has  not 11twi p l i d  11y 
al l  thc jutlgmclit debtors by eacli p n y i ~ i g  h i s  11roportio11:rtc~ par t  tliercof, 
one of tlic jutlgnic~it debtors s l ~ a l l  pay  tlie judgmeut c l d i t o r ,  citlicr 
1)cforc o r  nftcr csccution lins b e m  issued, the cimoulit duc  011 saitl jutlg- 
mcilt, :~litl shall,  a t  tlie tiiile of payiiig the snmc, dcmluid t h a t  said jutlg- 
lileiit be t r n l i ~ f ~ r r e d  to n trustee fo r  his benefit, i t  rliall be t.ie du ty  of tlic 
j~ulgili(wt creditor or h i s  attorilc'y to  t ransfer  ~ i t l l o u t  rccourse surli  
jutlgnic~lit to a trustee f o r  tlic benefit of tlie judgment tlehtor p ~ y i n ~  the 
salne: a11t1 n t r a ~ i s f e r  of sucli jut lgme~lt  as  licrciii coritetnplntctl sllall 
linve the cffect of prcservi~ig the  lien of tlie judgment nntl of lrecpilig 
tl~cx w m c  ill ful l  force :is against a n y  jutlgnicl~t tlebtor who docs 11ot pay 
h i s  p~wport ioi ia te  p u ' t  tlicreof to the c s t c i ~ t  of his  l i n h i l i . : ~  tlicrcunder 
ill 1:ln- a l ~ d  ill cqnity, ant1 it/ f i le c z ~ n f  tlcc j w l ~ r m c n f  rrns o l ~ f u i n c t l  i x  ill e 
uc+ioti cirisi~cg o n f  of tr jo iu f  f o r t ,  a17d o n l y  one ,  o r  not  nll of / h e  joint  
f o r / - f  twsors, were H I  trtlc p r f  ics t l r f cn i lun f ,  fhosc: tor t - feusors  matla parties 
t l r f c ~ i t l u i ~ f ,  nntl  a l /n ins t  ~ i ' h o n l  j l i t igment I ~ Y L Y  oli /nined, m n ! ~ ,  i n  nil a d i c ~ r ~  
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2. Automobiles C c- 

The tlrivinq of an autoriiobile ulJon a highway a t  n slxed in excess of 
forty-fivc milcs per hour is not negligence p o .  se or as  : matter of law. 
I ~ n t  only 111 intn fncie evitlencc that  the spred is unlawful uritler the provi- 
sions of vli. 311, see. 2,  Public I , n \ ~ s  of 1933. 

,\ITE.\L \IF defc~ldai l t  fro111 Sink ,  J., at  February Special Term,  1036, 
of G ~ I I , I ~ R I ) .  S e n  trial.  

T h i s  is a criiilinal action, i n  which the tlcfendant w,ls t r ied 011 XI I  

intlictmcnt cliarging h i m  with manslaughter .  
T h e  c+dcnce a t  the t r i a l  s1io~~-ed t h a t  a t  or about  1 2  :30 o'clock on t l ~ c  

11igl1t of 14  September. 1035, there v a s  a collision on a S t a t e  h i g h n u y  
i n  Guilford C o u ~ ~ t y ,  about 3 miles f r o m  the city of Eiig;l P o i ~ ~ t  ill the 
direction of the ci ty  of TT'instoii-Salem, between a n  automobilc d r ~ ~  r n  
by the t l e f e n d a ~ ~ t  C o l u n ~ b u s  V ~ b b e r  and  a n  autornobilc drive11 by t l ~ c  
tieceasetl, Gorrell  E u r g e ;  and  t h a t  a s  the  result of said collision, Gorr t l l  
Durgc suffered p e r s o n d  illjuries f r o m  wliicli 11e died a t  a hoJpital ill the 
ci ty  of H i g h  P o i n t  n i th i l l  a fen- days a f te r  i a id  collisiol~. 

'Tile evidence f o r  tlic S ta te  tended to slioiv tha t  a t  the  tiinc of the 
collisioll the defendant was d r i ~ i ~ i g  his  autor~iohile a t  n speed of f r o m  
50 to 5;) miles p w  hour, on or near  t h e  center of thc  Iligh~vay, and tha t  
tllc tlecc~ascd n a s  d r i ~  ing  his  automobile a t  a speed of .^ram 30 to 35 
miles p ~ r  hour  011 h i s  r ight  side of t h e  l~ ighn .a~- .  T h e  e ~ i d e n c e  for  the  
Stntc  tcncltd to s l ~ o ~ v  fur ther  tha t  the defendant at  the t i n e  of the  colli- 
sion \ \as  driviilg his  automobile i n  a reckless and careless manner .  

T h e  el itlcncc f o r  the tlefendant tcnded to sllow tha t  a t  the  t ime of t h e  
collisiou lie was clririag his automobile a t  a speed of f r o m  15 to 20 mile* 
per hour, a ~ d  t h : ~ t  he 11 as t l r i ~  ing  on his riglit side of the highway. T h e  
c~vitle~lcc~ for  the tlefendant tended to show f u r t h e r  tha t  imnlediately 
hcforc tllc co l l iq io~~ the tleccascd, v11o v a s  tlriviug ill the rea r  of another  
antonlohil(~, tu r~ ic t l  to  his left,  alld was pass i l~g  the other autoniobilc 
~ v l ~ c ~ i  tllc twllision occurretl. 

*l t  t h  close of a l l  the  e\ idence the tlefelldant moved t h a t  the  action he 
dismissctl by judgment as  of nonsuit.  T h e  111otion was de~l ied ,  and the 
t lcfel~dant  du ly  csceptetl. 

-~111ong other  tliings, the court  charged the jury as  follows: 
"Xow, gentlemen of the jury, as  I told you a t  the  outset, the burden 

is  011 tlic Stntc  t o  satisfy you bc~yo~id a rrasonable doubt 3f the  tlcfend- 
ant 's guilt .  Tlicre is I I O  burtlen on the defendant to show t h a t  he  is not  
guilty. I I e  may ,  though, show affirmatirely, if he  can, a ~ ~ d  he contentls 
i n  this illst:lilcc tha t  all t l ~ c  eridence shons  tha t  he is  not guilty, or tha t  
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"Tlie S ta te  S I ~ R ,  to  the contrnry, that  n h e n  you h a r e  analyzed t h e  
t e i t i n ~ o l i ~  i n  it.: clitirrtg ~ o u  should find tha t  the tleceasctl, Gorrcll  
Buree,  ramp to hi.: dcatli a, the l)rosimate result of the culpnble n e d -  
gcllcn of tlir d r f ( ~ n ~ l a n t .  

" S o ~ v ,  n h a t  is cnlpahle ~ ~ e g l i g e n c c ?  Kegligcnce is fai lure  to perform 
sonic legal d u t ~  flint one eves to hi.: f ~ l l o n .  man ,  or tha t  ii: impoicd up011 
olle 1 , ~  lan  . T l ~ r  (Iri~-iilq 011 the lcft-liai~tl side of a highv ax- hr n t lrirer 
of all nntomo1)ilc. n11t11 the t l r i ~ e r ' s  iitlc of the road is not ohstructctl, 
n-l~c,ri thc  nliolc roxd i. opcn, iq ~ l e ~ l i g e n c e  pc'r S P .  T h a t  is a ~ i o l a t i o n  
of Inn .  D r i I  i ~ i g  nt >0 to 55 nl i l r i  p ( r  hour  iq :I T io1:ltion of l a n .  Sucll 
t l r i ~  i n g  i q  ~~cgl igc,ncc j i c r  sc. I f  tllc defendant n tlri\ irig liic automo- 
bile a t  t l ~ r  tiiue of the rollisioll a t  a -1,cetl of f r o m  50 to ,55 miles per  
hour. or n a q  chi1 ing on tllc lcft side of the h ighnay ,  h c  n as I iolating 
t h  I n ~ x - .  111 either c:~;e lic n as  ntyligcnt as  a mat te r  of Ian-. 

( (The  Ian sags tha t  e i ther  is  cufficiint to sustain n r rcore ry  ill n c i ~ i l  
action, but it  iays tha t  fo r  u c o l ~ ~ i c t i o n  i n  a cr iminal  case there must 
I)e niorp t h a n  c a u d  nepligrwcc. th r rc  ~ n u c t  he more tlian tlic negligence 
that  is r~qui rec l  f o r  a r c m ~  ery  ill :I c i r i l  actioll. T h e  iirgligencc mu-t he 
culpablr.  

"('ullmblc negligence is  n anton. n illful, l iectllc~s d i v e g a r d  of the 
r ights  of other?, and  nlleii neglisence lins addrd  to it ~ r a ~ ~ t o n  and  lieed- 
Ic-i disregard. rcclrlessne~q, tlic,ri i t  r i v s  to the  degree of n l ia t  n r  call i n  
1:rn culpable o r  crimin:rl negligence." 

T l ~ c  tlcfendnrit ill a p t  tirlic duly ~scc1)tetl  to i o  ni11cll of tlie charge as 
instruct.: the j u r -  tha t  "If tlic dcfcntlalit n a s  clririnp his  automobile a t  
the t ime  of the  collision a t  a speed of 50 to 33 niilcs per  liour, or n a s  
dr iving on the  lcft side of the I ~ i g l i ~ ~ a y ,  lie was r iolat ing tlie lan-. I n  
e i t l i r ~  case, h e  n a s  negligent ni: a mat te r  of 1:l~r." 

Tlie j u r y  retur l~et l  a rcrtiict tliat dcfrlidant is guiltv of i i i ~  oluutary 
manqlaughter.  

F r o m  judgment tliat he  be colifinetl i n  the State's Pr i son  for  a t e rm 
of not less tliari fifteen moliths or more thau  t h e e  yearq, the defendant 
appealed to the  Supreme Court,  assigning errors  i n  the trial.  

A I f f o m e y - G e n e ~ u l  S c a w ~ l l  a n d  As\isfunt A f f o r n q - G e n e r a l  J l r X u l l a n  
for t h e  S f a t e .  

Tl'alser 4 1T'righf, Hustings d Booe, and P c y f o n  H. A b h o f t  f o ~  d c -  
fendant.  

COXNOR, J. On his  appeal  to  this Court,  t h e  defendant coiltends tliat 
there was error  i n  the refusal of t h e  t r i a l  court  to allow h is  motion a t  the 
close of a l l  the evidence for  judgnielit as  of nonsuit. C. S., 4643. T h i s  
contention cannot be sustained. T h e  evidence for  t h e  State, although 
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sharply contr:ldicted by t h e  eridcnce f o r  thcs defendant, was sufficient to  
support  n verdict t h a t  the dcfelitlant is  gui l ty  as charged i l l  tlic i i~d ic t -  
nicnt, aiid fo r  t h a t  reason was properly subii~ittctl  to tlic jury. S. 1 , .  

Ecc7.harrlf, 203 N. C!., 610, 166  S. E., 738. 
T h e  defci~dnilt  fur t l lcr  coiitentls t h a t  there was crror  in t h e  instruc- 

tion of the t r ia l  court to tlw jury t1i:rt " l f  tlie defendant  was t l r ivi i~g his 
nutomobile :it the t ime  of tlie collision a t  a q)ced of f r o m  50 to j 5  mile..: 
1)cr llcn~r, or was d r i v i i ~ g  011 the l ( ~ f t  sitle of the l i igl~way,  lie n n s  violat- 
iilg tlie law. 1 1 1  r>itller case, lie was iicgligcl~t as  :I ~ l i n t t e l  of law." T h i s  
colitentioii lnust be sustained. S. 1 ~ .  Spencer ,  209 S. C., 827,  decided. 
S , \ ~ r ' i l ,  1036. 

I t  is cvitlcilt that  the lenriiccl judge wlio presitled a t  tlic t r i a l  of this 
action was in:~dvcrtent  to tlie c l~ai igc ill the  law rcsultiilg f rom the ciiat3t- 
nimlt ~f sec, 2, ell. 311, Publ ic  I , a w  of Sort11 Carolina, 1033, nliicli 
provides that  dr iving ail automobile oil :i highway or public ro:rd i n  this 
S ta te  a t  a spcctl ill excess of 45 n d e s  per' hour ,  u n d ~ ! r  conditions a s  
sliowi~ by al l  the el-idciice i n  the  instant  case, "sliall be ,urimu fuc ie  evi- 
tlciice that  tlw speed is not reasoilable or prudent, a n d  is unlawful." B y  
r'e:isoil of this statute, tlriviiig nil a ~ t o i ~ l o b i l e  oil a liighn-ay or public 
ro:~d ill this  Stntc, siilcc i ts  eiiactaieilt, a t  a speed ill excess of f o r t y - f i ~ e  
niilcs per  hour  is  uot i~egligeiice pcr se or as  a iilattcr of law, :is n-as the 
case pr ior  to i ts  ellactmelit. 

For' tllis error, the clefel~d:int is  entitled to  a ncw t r i a l  I t  is ordered. 
S e w  trial.  

CHARLOTTE SATIOi\'AT, BASIC v. MUTUAL 1JI~:SEFIT I.IFE ISSURASCE 
COMPANY ASD JOE R. KLUTZ, A ~ a r ~ s ~ s r ~ . i ~ o s  OF JOHN D. HEATH, 
DECEASFD. 

(Filed 20 May, 103ti.) 

1. Lin~itation of Actions I5 a-dssigncc's right of action for procccds of 
life policy assigned accrucs upon death of assignor. 

Insurccl assig~ied n policy of i11sur:lnce on his life :IS col1:ltcral sccurity 
for his ~ ~ o t e  esecutcd to plaintiff Imilr. 31ore tllil~i ttw years c1:ll)scd 
after maturity of the note without pnynlent of interest or principal. 
Tl~creafter,  insured t~ssiplor (lied :llid the l ~ i ~ l l l i  instituted this action less 
t l ~ n  o11c sear after his death to rccorcr the itroceeds of the l~olicy ngniust 
i~lrurc~r ,  wl~it~li :iction was rcsistccl b!- the at l lni~~istratc~r  of insured 3s- 
sicnor. IIcld: Tlie brink nssigrlee's riglit of :rc.tion on the policy of insur- 
:~ncc accr~wd upon the dent11 of i ~ ~ s u r c d  i~ssicilor. : I I I ~  the action 11:lring 
l w n  instituted within one yenr thereof, w;ls not b;lrred by the statute of 
limit:~tiolis. 
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2. Limitation of Actioms A a- 
The statute of lin~it:~tioiw I);lrs the remptly upon the lapse of the lire- 

scril~eil timr, hu t  tloes not estillquisli the l,ight, ant1 the creditor may pro- 
c.ec4 to col1ec.t on col1;tter;rl sec~irity nssicl~etl 11)- thr  tlel~tor ercii after 
:tctiol~ up1111 tlie 1)rilicil)al debt is barred. 

( ' O i ~ e  tl;ig a f t w  h tc , ,  fo r  ~ a l u e  recei\ed, t h e  undersigned pronlises to 
11ay tc) the (Illtlrlotrc~ S a t i o ~ ~ a l  Baiik, or order, a t  i ts  l~anllrilig Iiouse ill 
tllc city of C'l1:irlottc. X. (?., four  tl~ousailtl  f i ~  c l imlt l r t~l  sixty and ;10/100 
L h l l : ~ ~ ~ .  ($4,.i(iO.:iO), l t a ~  ing  tlepoqltcd it11 halt1 ljniik :IS tw1l:itcral se- 
csurity for  tllc p a y i i ~ t n t  of this  i~otc,, a s  ne l l  as  fo r  the p q n i c ~ i l t  of all 
o t l ~ c ~ r  obligation- or l~:thilitici, t l i rwt  or contir~golit, of the i inderi ipi i t~~l  
to >:lit1 b:111k, tlue or to beconic clue, nlietller ~ o \ \  t~s i s t ing  or llcrc~nfter 
ari,iilg or a iaq i~ i~ed  hy ,:lit1 hailk, the f o l l o ~  iilg p r o ~ ~ r t y ,  T iz. : 

'(1'oltc.y S o .  26Ohli,  fo r  $S,000.00, i n  M u t u a l  Benefit T,if(l 111s. Co., 
of S c n n r k ,  N. J.,  and th i r ty  shar t~s  stock I)ry-Ilentll-3lill~1. ( '0.  
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"Alll parties to this instrument hereby waive demand, protest, and 
notice of its dishonor, and agree that the time of payment of any of the 
obligatjons or liabilities herein referred to may be extended from time 
to time without notice to any of them, and ~vithout thereby releasing 
any of the rights of the said bank. 

(Signed) JOHX D. HEATH." 

S o  payment was made on said note by the maker, John  I). Heath,  who 
died on 3 November, 1933. The amount due on said not(' a t  the date of 
his death n a s  $9,424.64. The net amount due on the policy at the 
death of the insured was $4,707.91. B y  consent, this au~oun t  was paid 
by tlie defendant l fu tua l  Benefit Life Insurance Company into the 
office of the clerk of the Superior Court of Xecklenburg County, and is 
held by said clerk, subject to the judgment in this action. 

&It the close of all tlie evidence the defendant Joe R; Klutz, adminis- 
trator, mored that the action be dismissed by judgment as of nonsuit. 
The motion was denied, and defendant excepted. 

The lst ,  2d, 3 4  4th, and 5th issues submitted to the jury were an- 
swered by consent as follows : 
"1. Was the policy of insurance set out in the pleadings assigned as 

collateral security by John D. Heath  to the Charlotte National Bank, to 
secure the payment of tlle indebtedness of the said Heath  to the said 
bank, the last rene~val of said indebtedness being evidenc2d by the note 
dated 2 1  January ,  1916, for $4,360.30? Answer: 'Yes.' 

"2. Was any payment made on said note by John  D. Heath  b~tween 
24 January,  1916, the date of said note, and 3 Korember, 1933, the date 
of his death ? Answer : 'NO.' 

"3. What was the amount of said indebtedness as evidenced by said 
note a t  the death of John  D. Heath  on 3 Sovember, 19331 L h w e r :  
($9'424.64.' 

"4. What was the net amount payable under said policv a t  the death 
of John I). Heath, and paid into cour t?  Answer: '$4,iC7.91.' 

"5. I s  the plaintiff's note barred by the statute of limitations, as 
alleged in the answer ? Answer : 'Yes.' " 

The 6th and 7th issues submitted to the jury were answered in accord- 
ance with peremptory instructions of the court as follo~vs : 

"6. I s  the plaintiff's claim to the proceeds of the insurance policy set 
out in the pleadings barred by the three-gear statute of limitations, as 
alleged in the answer ? Answer : 'NO.' 

"7. I s  the plaintiff's claim to the proceeds of the insurance policy set 
out in the pleadings barred by the ten-year statute of limitations, as 
alleged in the answer ? Answer : 'No.' " 
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The defendant Joe R. Klutz, administrator, in apt  time duly excepted 
to the peremptory instructions of the court to the jury, with respect to 
the 6th and '7th issues. 

From judgment that  plaintiff recover of the defendant Mutual Benefit 
Life Insurance Company the sum of $4,707.91, and the costs of the 
action, and directing the clerk to pay said suiil now ill 111s hall& to the 
plaintiff, the defcidallt Joe  R. Klutz, administrator, appealed to the 
Supreme' Court, assignii~g errors l m e d  oil his esceptioiis l~otcd i ,uri l~g 
the trial. 

I'harr CG B e l l  for plaintiff. 
I,ee Srnifh a n d  R. L. Srnlth d ,Son for defendants. 

COALOR, J. The defendant on his appeal to this Court contends that  
all the c~it lcnce a t  the trial of this action shows that  the action was 
barretl by the three-year and also by the ten-year statutes of limitation, 
arid that it xias therefore error for the trial court to refuse to dloxv hi> 
motion at the close of all the cridence for ,judgnient as of nomuit, and to 
instruct the jury peremptorily to answer tlic 6th and 7th i sues  "So." 
These contentions cannot he sustained. 

This is an action to recoxer on a policy of insurance i s s u e  by the 
tlefcntlant Xu tua l  Bellefit Life Insurance C o m p l y  on the life of Jo1111 
I). Heath. The cause of action alleged in tlic complaint, and sustained 
by the evicielrc:. at the trial, accrued at the tlcatli of the insured, Jollii I). 
Heath. H e  died on 3 No\-ember, 1933. This action was begun on 

January,  1934, and is therefore not barred by either the three-year 
or the ten-year statutes of limitation. 

This is not an action to recorer of the defendant Joe R. Klutz, 
administrator of John D. Heath,  deceaied, on the note nliich mas 
t>xecutetl by his inteitate on 24 January,  1,916, and which n a s  due one 
day after its date. I t  is not contended by the defendant that  the note 
has been paid or otherwise discharged. I t  is conceded that  an action 
on the note would be barred by the three-year statute of liniitations. 
There is no presumption, ho~i-ever, that the note has been paid or dis- 
charged. The statute of limitations, if pleaded hy the defelidant in an 
action to recover on the note, would bar a recovery by the but 
it does not affect the right of the plaintiff in this action, as assignee of 
the policy, to recover the proceeds of the policy, and to apply the same 
to the payment of its note. See Cyapehart v. Detfrick,  91 S. C'., 314, 
nhich is a conclusive authority ill support of the refusal of the trial 
court to allow defendant's motion at the close of all the evidence for 
judgment as of nonsuit, and in support of its peremptory instructions 
to the jury with respect to the 6th and 7th issues. I11 that case it is 
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said tha t  there is  a clear distiiiction between the loss of a pal-ticular 
remedy arid the  extinguishment of a right.  T h i s  Cour t  quotes with 
approval  the  following remark  of Lord Eldon i n  Spear>: 1 . .  l Iar t2ey.  3 
Esp.,  31: "I a m  clearly of opinion tha t  though the  s tatute  of l imita-  
tions h a s  r u n  against a demand, if the creditor obtains possession of 
goods on which he  h a s  a lien f o r  a general bnlance, he m a y  hold them 
for  tha t  demand by v i r tue  of his  lien." I n  t l ~ e  i i ~ s t a n t  case, the plai~i t i f f  
had possession a s  assignee of the policy, n.lijch had bee11 duly assigned 
to it  by the insured, and  is therefore entitled not only to recover of the 
insurer  the proceeds of the policy, but  also to hold s w h  proceeds as  
against the  personal represkntative of the insured. 

T h e  judgment is  affirmed. 
KO error .  

STATE v. AGANEMNON KOUTRO. 

(Filed 20 May, 1936.) 

Homicide E a-Charge of the court on the question of quantum of 
force permitted to be used in self-defense held without, error. 

The charge of the court in this prosecution for homicide to the effect 
that defendant nould be guilty of manslnughter if he killed his assailant 
by the use of more force than was reasonably necessarx to repel the 
assault is he ld  without error, and defendant's contention that the court 
should hare  further instructed the jury that defendant could use such 
force as  reasonably apwared to him to be necessary unler  the circuin- 
stances, is untenable, i t  appearing that the court later fully instructetl 
the jury on the right to kill in self-defense upon real or al)parent neces- 
sity, and it not being required that  this principle slioultl be cou~~led  in 
the charge with the statement of the q u a n t u m  of force permitted in self- 
defense. 

Sarncs-Charge on the principle that person provoking assault may not 
plead self-defense unless he hqd idvithdraidvn from combi~t held correct. 

The charge of the court in this prosecution for mans aughter to the 
effec,t that if the defendant provoked the assault in which he killed his 
assailant, the Law would not permit him to successfully plead self-defense, 
even though the killing n a s  necessary to piotect himself from death or 
great bodily harm, unless defendant, prior to the infliction of the fatal 
injuries, withdrew from the combat and g a w  notice of hi~i ni thdranal  to 
his adversary by nord or deed, is l ield w i t h o ~ ~ t  error upon defendant's 
contention that it  \vithdrem from the jury's consideration the plea of self- 
defense, it  being apparent from the charge read contestnilly as  a whole 
that the portion objected to mas predicated upon defendmit being the 
person who had provoked the fight. or willinsly engaged tllelein, and the 
prior portions of the charge fully presenting defendants plea of self- 
defense upon the other phases of the evidence. 
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,\PPEAL from I l i l l ,  Spccrol Judge,  at Scptcmber Term, 1935, of 
G ~ S T O X .  S o  error. 

This Tr as a criminal action nliereiii the defendant was placed on trial 
for murder ill the secontl degree or manslaughter as the facts might 
~ r a r r a n t .  The defeildant admitted that lie killed the deceased nit l i  a 
deadly n.cal)on ant1 as*urned the bu rdm of satisfying tlie jury of matters 
and things in mitigation and justification. 

Tlie jury returued a ~ e r d i ~ t  of guilty of manslaughter, and from 
judgment of imprisonment the dcfendaiit appealed, assigning errors. 

Altforncy-Gi~neral Secrxell and .-lssisfnnf Atforney-General illclllullan 
for the State. 

Ernest R. TT7urrera for drfrntl'auf, a p p l l a n f .  

Scrrerc.rr. J. Tllc defendant statcs that he abandons all assignments - 
of crror exccl)t tliow numhcred 3 a ~ l d  4, both of which are to portions 
of the cliarge. 

A\ssignrne~lt KO.  3 asiails that portion of the c.2iarge in parentheses, 
~ ~ l i i c h ,  with its coiliiecting rlause, reads: ('. . . if you find from the 
eridence in the case that tlie 1)risorler slew the deceased, not with malice 
(but in dcfentling l~imself. and that he used excessive force-more force - 
than was rcnsonably necessary under the circumstances, to protect liirn- 
self from grcat bodily linrlii, the11 the court instructs you it \vould he 
your duty to return a ~ e r d i c t  of m a i ~ ~ l a u g l ~ t e r ) . "  

This charge is i r ~  accord v i t h  S. r .  Robinson, 185 N. C., '784, nherem 
it is said:  "One is permitted to kill in self-defense (9. c. Johnson, 166  
S. C., 393) ; but, in the exercise of this right of self-defense, more force 
must not be used than is reasonably necesqary under the circumstances, 
nnrl if excessive force or urlnecessary riolclice be used, the defendant 
would he guilty of manslaughter. S. 7' .  Garre f f ,  60 N .  C., 143." 

Tlie defendant in his hrief conceder that the assailed portion of the 
charge "is correct as f a r  as it goes," but tliat ('the court should have 
instructed the jury that the defentlant may fight in self-defense, and that 
lie may do so when it is not actually necessary if he belirves it to be 
necessary and has a reasonable ground for the belief; but whether his 
ground is reasonable is a matter for the jury and not the prisoner." We 
we no essential reason why tlie subject of the justification of fighting 
or killing in self-defrnse Ly actual necessity or apparent necessity should 
be coupled with the subject of the quantum of force permitted in self- 
defense. But,  howerer tliat may be, the court did not fail to instruct 
the jury upon tlie subject of the right to fight or kill in self-defense 
when tlicre was either an actual necessity or apparent necessity for so 
fighting or killing. The court charged the jury as follows: "There is 
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mother principle of law. Ordinarily, the law does not permit one to 
rc~1w1 sinil~lc :~h'ilult. I n  ~ l lu s t r a t io~ l  of that, nllcre o11c person strikes 
aliotl~er n it11 an o p ~  liand and commits a simple assault upon him or 
itrlltcs 11itll n ith his fist ant1 tliere is no great differel~ce in the size of the 
par t~es .  the11 the l a ~ r  noulcl not pc'rmit tliat other pcrsorl to take out a 
knife or any dcntlly wcapon atid assault his aggressor. 'Cht  is i l l  keep- 
ing nit11 n l ~ e ~ l  out is not prni i t tcd  to attac.1~ 111 sin11)lc :l\s:lult. That  
pri~rciplc does not apply nhere from a ficrcclless of hear and difference 
ill the s i z  of the partic<, the character of the part~eh,  or other surrountl- 
ing circ~umstances, the person assaulted lms reasonable grounds to 11el1c.1 e 
he is about to suffer death or great bodily 11:lrrn. The jury and not the 
pri ionw arc tlic judges of tlie reasonable~iesa of tlic apl)rehcnsio~is, and 
that t l ~ c  jurors are to judge tlie rr~asonabl(mess of such apprel~ensiori 
from tile facts m ~ d  circumstances as tllc~y c,sistctl at the time of the diffi- 
culty and ~ i o t  as they may appear to the jury lion in a cool n l o m c ~ ~ t  of 
refleeti011 or in a riiomelit of cool reflection." 

'L'l~c tlilrd assignment cannot be held for relersible error. 
A2ssiqnmc~lt S o .  4 assails that portion of tlie rllarge in parenthc,cs. 

nliich, ni t l i  its connerting clauses, reads: "Gentlemen, tliere is a l~o th r~ r  
pri~iciple of Ian tliat the court overlooked calling your attcntiort to. 
Ordinarily, the la\$ ~ 1 1 1  not permit a person to provoke or bring about 
a difficulty and engage IT illingly in a fight :ind tlleii, after he lint done 
so, take tlic life of his a d ~ e r s a r y  and thvn plead self-dcft~nce. The 
reasoll tlle Inn non't permit tlie person to plcad self-dcfense is 011 the 
ground that the necessity for the killing was brought ah01 t by tliv I\ r o ~ ~ g -  
ful  nucl unlawful acts of thc defendant. The lan nil1 not permit a man 
to provoke a difficulty or bring it on and then take the hfe  of his atlwr- 
s a r  ul~lcss tlie person who does provoke such difficult- quits tlie combat 
and retreats as f a r  as he can with safety. ( I f  lie brings ahout a diffi- 
culty by nrongful  ant1 unlanful  conduct, curse ~rorcls, or otl~erwisc 
brings about tlie difficulty and then quits the (.ombat and leaves his ativcr- 
sary and retreats as far  as he can, and tlien lie is hurt  and it is licces- 
sary for him to take the life of 111s ad~er sa ry ,  then, uridtr these circurn- 
staucci, the 1an g i ~  es him the right to do i t ;  but if lie entered the fight 
ant1 tllcli quit the combat and takes the life of his n d ~  ersary even tllougl~ 
it shall he actually necessary for him to do so to protrct his on.n life 
from death or great bodily llarm, tlien lie nould not 11c permitted to 
plcad self-defense in this instarlce)." 

Tlie deferldat~t says in his brief that  "the foregoing portion of the 
judge's eliarge virtually withdrew from thrl jury the defendant's plea 
of sclf-defensc. ~ h i c l i  he had heretofore submitted." We tlo not pcr- 
ceive how this instruction withdrew the defendant's plea of yclf-defense. 
I t  did ~ l o t l ~ i n g  more than to tell the jury, in effect, that  the law does not 
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permit  one nl io  p r o ~ o k e s  or  hriilgi; about a difficulty, or n h o  ni l l ingly 
engages i n  a fight, to  successfully l ~ l e a d  .elf-defense if he  hillq hi. 
a t l ~ e r i : ~ r ~ - .  a l though in the coursc of the fight lie was about to wffcr  
great  bodily i l l jury or tlenth. uiilc~ss 11r shons  tha t  before lie * l ( ~  h i \  
ad\  ( w a r y  h e  2iad i n  good fxi th n i thclrann f r o m  the  fight and lint1 g i r c n  
to  hi^ n t l ~  ersary notice. 1)- nor t l  or action, of 111s ~ v i t l i d r a n a l .  

T h a t  par t  of the c.linrp~ nbore quoted, iarlutliilq thc portion awailed, 
was g i ~ e n  s o n i e ~ ~ l ~ a t  RS  a n  ntltlcnda to t h e  c-hnrge a s  a nliolc, autl i t  is 
c - l ~ n r  tha t  i t  n n s  2111 prcdic:~tcti ~i l )oi l  thc n c c u d  lwirig n persol1 nho 
pro\ olicd or brought ilbout the ilificulty, o r  nl io  ni l l ingly eng'lged i n  
the fight, and,  n h ~ n  read ill t h s  light,  is i n  accord ~ v i t l i  tllc deciiions of 
t l ~ i s  Court .  S. r .  J l c c l l i n ,  126  S. C., 1327; ,if. c. Gar land ,  135 S. C., 
675;  8. I . .  I<~i~i??d!/ ,  169 N. C., 326. 

T h e  four th  assignment c2alniot he held fo r  reversible e r ror  

ritlc. Hoix c re r ,  i t  can he gleailctl tha t  thcre was a fierce fight b e t v r e l ~  
rllc tlec.cascd ant1 the i lefei~t lm~t,  in  1vhich the drceased, though n'itliout 
,I xcnpon,  knoclictl the  tlofcildwnt donri three times, hcfore receiving n 
fa ta l  voulid f r o m  a knife  in  the  llantl of the t lef(~ndant .  T h e  rrcord of 
t l ~ c  ~ l e f ~ i l d a n t ' s  tc~t in10ny is tha t  "The defendant t r ied to Beep the dc- 
iaeaietl off liirn h r  n a r i n g  tllc liriifc i n  tlie a ir .  . . . T h c  tlweaced - 
:~ct\ancctl oil t l i ~  defentlnnt and  r a n  into and agaiust the knife  i n  tlic 
harid of the dcfmdant." P e r h a p s  i t  was th i s  r ~ m a r k a b l e ,  if not in- 
rretlibl<., explanation of how the  fa ta l  ~ o u n d  ~ v a s  inflicted t h a t  prevcntcd 
the ju ry  f r o m  a c c ~ p t i n g  the d ~ f e i i t l a n t ~ s  r ~ r s i o n  of holv the  homicide 
occurred. 

On the record we find 
S o  error .  

J O H S S I E  GREEN, n r  HFR NETT F R I E ~ D ,  DOROTHY S. GREEK r. 
CHARLES R. GREEN. 

(Filed 20 May, 1936.) 

1. Parent and Child B a- 
Where the parents of a minor child hare been divorced and  the custody 

of the child awarded the mother, the minor child, bx a nest  friend, may 
sue the father for support. 

2. Parent and Child A b: Divorce F & 
The liability of a father for the support of his minor child is not termi- 

nated by a divorce f rom the child's mother, even though the custody of 
the child is awarded its mother. 
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3. Parent and Child B a :  Divorce F a- 
h minor child of divorced parents is not relegated to :l motion in the 

divorce action to force her father to proricle for her support, but may 
~naintain an independent action therefor, the child riot being a party to 
the divorce action. 

4. Parent and Child B a- 
A child of dirorced parents is not entitled to an allonalice of counsel 

fees ~l i id  suit money p e ~ ~ d e n t e  lite in her action aqainst her father to 
force him to provide for her support, the statutes, C. S., 1666, 1G67, 
nl)plying only to actions instituted by the \\if{., and such right not existing 
a t  common law. 

A P P E ~ L  by plaintiff from Roussrau, J., at Narch  Term, 1936, of 
GI.ILI~ORU. 

This was an action instituted by Johnsie Green, an  infant of six 
years, against Charles R. Green, her father, for support and mainte- 
nance, a i d  also for counsel fees pendente l i te.  The action was bcguii 
i n  the municipal court of the city of High Point. 

Plaintiff alleged that  the defendant, her father, had abandoned her 
and failed and refused to support her ;  that  she has no me,ms of support 
and has been dependent upon chari ty;  that the defendant is able to pay 
for h ~ r  support, and that she is unable to pap counsel for bringing and 
prosecuting this action, and she asks that def~:ndant be required to pro- 
~ i d e  for her support, and to pay a reasonable amount for vounsel fees. 

Defei~dant,  ans~vering, denied that  he \\as the father of the plaintiff; 
alleged that  he xvas married to her mother, Dorothy S. Green, in 1922, 
and that he obtained an absolute divorce from her in 1934, in the 
Superior Court of Forsyth County, and denied he was under any obli- 
gation to support the plaintiff, or to pay her counsel fees. 

The judge of the municipal court held that as a matter of law he 
could not allow plaintiff counsel fees or support pending the trial, and 
further sustained the motion of the defendant to dismiss the action on 
the ground that  the Superior Court of Forsyth County, in which the 
d i ~ o r c e  action between Chas. R. Green and Dorothy S. Green was tried, 
had exclusive jurisdiction to determine the maintenance of the plaintiff 
Johnsie Green. 

Upon appeal to the Superior Court of Guilford County the ruling of 
the municipal court was sustained and the action dismissed. Fronl 
judgment of the Superior Court, plaintiff appealed to this Court. 

Wulser  & Wrigh t  for plaintiff. 
17. 2'. W i l s o n  for de fendan t .  

DEVIN, J. Plaintiff's appeal challenges the correctness of the ruling 
of the court below upon two points: 



N. C.] S P R I N G  TERM, 1936. 149 

I. Can an  infant maintain an action against lier father for w p p o r t ?  
2. A l i ~ d ,  if so, inas  she ha l e  an allov-ance for counsel fees? 
The first qucstion must he :iiisn.ercd "Yes" and the second "No." 
1. I t  is held in L y n n  S u ~ t l r r s  a n d  J .  D. Sanders ,  b y  T h e i r  S e x f  

Fr i inc l .  TT7. J .  Y r a f f ,  t!. R. -11. Sunrlprs,  167 S. C., 319: "There can be 
I I ~  c30ntro\ersy that thc father is under a lcgal as yell  as a nioral duty to 
~ u p p r t  hiq Infant cliiltlrcl~ (TT'alXcr 7 % .  ('rozc(10, 37 S. C.,  187), and, if 
lle ha-  thrl nb i l i t  to do so, nhether they h a ~ e  property or not. I lagler  
1 .  1 1 1  66 X. . 4 .  There iq a natural obligation to <upport 
even illcgitiniate children n.liich thc lax iiot only recognizes, hut enforces. 
B u r t o n  1 , .  f l r l r l v .  142 S. ('., 153; l < ~ m l ) ~ r o u g h  r .  D ( / ~ i s ,  16 n'. C., 74." 

T l ~ c  liability of the father primarily to support the children remains 
as nell  after a i  hefore dirorce, slid eren nhen the custody of the clllldrell 
liaq bcen anartlet1 to the lllother. 14 Cyc., 812, 9 ,I. k E. (2tl Ed.), 871 

I t  n a s  held in Snial l  r .  X o r r i s o n ,  185 n'. C., 577, that an unemanci- 
patted cliild could not iuCJ the father for a tort (there the :rllegetl negli- 
g c ~ ~ t  operation of an automobile). Recovery n a s  denied in that casc 
upon the sound principle of the necessity of prescrriilg the peace and 
privary of thc liome and mailitaining harmony in the domestic relations 
and famil? life. The ground upon wliicll the right of action for tort by 
a child against a parelit has been generally denied has been that, the 
farnlly being the social unit, such actions would tend to undermine the 
influel~cc of the honle and nere  incor~sistrrlt with the family relati011 
~ r h i l e  it existed. TT'zcli v. Il'icX, 192 Tlris., 260; 52 A. L. R., 1113. 

But,  as pointed out in the xell  considered case of S m a l l  c. i lIorrison, 
s u p r a ,  a disti~ictioil is made where the family relation had already been 
dissolved or disturbed and its harmony rudely shattered by the action of 
the father, quoting from H e w l e t f  v. George, 68  Miss., 703, and R o l l ~ r  
I * .  Kollcr ,  37 Tlrash., 242. 

Here it is alleged that  defendant had ohtaincd a dirorce from plain- 
tiff's niothcr, liad abandoned the plaintiff to the precarious support of 
charity, and denied lier paternity. There was no family life to be 
preserved. 

The right of an illegitimate cliild to maintain an action against his 
fathcr was upheld in Hynff L?. J I r C o y ,  195 N. C., 762. 

xor nns  plaintiff Johnsie Green relegated to a motion in the cause 
in the case of "Charles R. Green c. 1)orotliy Green" in the Superior 
Court of Forsyth County. That  remedy nould hare  been exclusive liad 
the mother, Dorothy Green, brought a proceeding against the defendant 
for an allonance to her for the support of the child. I n  re  B lake ,  184 
S. C., 2'75; I n  re A l l b e r f s o n ,  207 S. C., 5 5 3 .  But  here the suit is by the 
cliild 111 her on11 rlgllt against the father to enforce the performance of 
111s statutory obligation to support his chlltl. She n a s  not a party to the 
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action in Forsy th  County, nor  could the  issucs raised by 'he pleadings i n  
this  action be properly determined there. 

2. Upon the  second question presented, there is no s tatute  o r  principle 
of l aw recognized by this Cour t  whereby plaintiff can require the  defend- 
a n t  to  p a y  cou~isel  fees or maintenance p e n d e n f e  l i f e ,  i n  an  action of 
this kind. 

C. S., 1666 and  1667, specifically refer  to actions fol  diroree or f o r  
alimony. These sections confer a r igh t  only on the  wife. V h i l e  the  
principle is  recognized that ,  under  the  common Inn., b:~sed on rulings 
and precedents of the ecclesiastical law of England,  n h i v h  still prevails 
to some extent as  the basis f o r  our  S ta te  jnrisprudence, the  wife m a y  
h a r e  a n a r d e d  to her  in  proper  cases, independent of the statute, a n  
:don.nnce for  counsel fees and suit money penden fe  life ( J l e d l i n  c. 
J l c d l ~ n ,  175 N. C., 5 2 9 ;  -1llcn v. A l l e n ,  180 N. C., 465-67), this  rule  
does not app ly  to a n  action by the child against her  fatliclr. xeither by 
s tatute  nor by the common law is  she entitled to such a n  :~llon.ance. 

I t  follows, therefore, t h a t  the  ru l ing  of the court  below denying allow- 
ance to  plaintiff f o r  counsel fees and  support  pending the actioli was 
proper, and  tha t  the  judgment dismissing the action mus t  be 

Reversed. 

E. AIc.4. CURRIE ET AL. V. SOUTHERN MANUF.4CTURERS CLUB, 
ISCORPORATED. 

(Filed 20 hIay, 1936.) 

Taxation D +Where personal property is sold prior t o  levy for  taxes, 
claim for  taxes is not preferred claim against proceeds of sale. 

The receiver of a corporation sold personal property of the corporation. 
comprising its sold assets, under orders of the court, and deposited the 
prweeds of sale to his credit as  receiver. The city and 2ounty in which 
the corporation was located levied esecutions on the f ~ n d s  on deposit, 
claiming that  they, respectivelr, were entitled to preferred claims against 
the funds for personal property tases  for several years prior to the a p  
pointment of the receiver. Held: Since a lien for personal property taxes 
does not attach until levy thereon, C. S., 7986, and no lien for tases was 
created prior to the sale of the property free from tax liens by the re- 
ceiver, the city and county have no lien on the proceeds, of sale of the 
property and are  not entitled to  a preferred claim against the funds. 

APPEAL by S a t h a n  Sharpe ,  receiver, f r o m  Harding, J., a t  Chambers  
i n  the ci ty  of Charlotte, N. C., on 1 3  March .  1936. R e ~ e r s e d .  

T h e  above entitled action was heard  on the petition of K a t h a n  Sharpe,  
receiver of the  defendant, f o r  instructions by the  cour: with respect 
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to the payment of tlie claims of the city of Charlotte, and of Mecklen- 
burg County for taxes which mere levied oil the property of tlir dr,fe~ld- 
ant prior to the appointn~ent of the receiver, and which have liot bee11 
paid by the clefendant or by the receiver. 

tlie hearing it was agreed that  the facts with respect to tlic claims 
of thc city of Charlotte and of 3 leckl~nburg  County are as follow : 

1. 011 28 June,  1934, Kathaii S l ~ a r p e  was appoil~ted by the jutlgtl of 
the Superior Court of Mecklwburg County, by ail order  mad^ ill tlii.: 
action. ternporary r ecc i~  er of the defelidant, and thereafter, on 13 J u l j ,  
1934, the said appointment n a s  inade permailelit by the said judge. 

2. The only property onlied by the defentlailt at the date of the 
appointment of the receiver coiisistecl of furriiture, fixtures, a d  equip- 
melit, vliich ne re  used by tlie dcft>ndant in the ~ l~a in t e i i a~ lce  and opcra- 
tioil of :I social rlub ill tllc city of Cllarlottc, Necklenl~urg ( 'oui~t>.  
xo r t l~  Carolina. LTpol~ his appointn~ent as receiver of the tlefendar~t, 
Satl lal i  Sliarpe, pursuant to orders of the court, took into his po,isessioil 
d l  the property of the tlefei~dant, a i d  thereafter, on I)ecmnbcr, 
1933, sold said propertx. The proceeds of said sale, less ,iu~iis lmid out 
b ~ -  tlie receiver under orders of the court for expenses i ~ ~ c u r r e d  h j  liirn, 
non aniountilig to the sum of $2,372.41, are on deposit nit11 tlie Corn- 
rncrcial Satioi lal  Bank of Charlotte, to the credit of Nathan S h a r p ,  
r e c e i ~  er. 

3. The def tndai~t  duly listed its property for taxation by the city of 
Cliarlotte for c w h  year prior to the appointmei~t of the receiver, and 
has paid all taxes levied on said property by the c~ity of Charlotte, 
escept the taxes leried for the yelws 1930. 1931, 1932, 1933, a n d  1934. 
The taxes for these years, amouiitiiig to the aggregate sum of $551.73, 
uitliout iriterest or penalties, vere  not paid I q  the tleferitlant prior to 
the appointment of the receiver, and have i ~ o t  been paid by the receiver 
since his nppoil~tment. The tax collector of the city of Charlotte had 
not lcvied on the property of the tlefciidaht for said taxes prior to the 
:~ppointrnci~t of the receiver, liar did lie levy on said property after it 
c.arile into tlie possewon of the receiver, and prior to its sale by the 
r~ceiver ,  pursuant to orders of tlie court. 

4. The  dcfeilclailt duly listed its property for t,lxation by Mecklenburg 
County for c~ac11 year prior to the appointinelit of the receiver, and has 
paid all taxes lericd on said property by Mecklenhurg C'ounty, exc2ept the 
tases levied for the years 1931, 1932, 1933, and 1934. The taxes for 
these years, amountiiig to the aggregate sum of $163.77, without inter- 
est or l)el~altics, a c r e  ]lot paid )3- tlle defeudant prior to the appoi~i tmer~t  
of the receiver, and hare  not bee11 paid by the receiver since his appoint- 
ment. The dieriff of &leckle~~burg County had not I e ~ i e d  on the prop- 
erty of the defendaiit prior to the appointment of the receiver, nor did 
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CTHRIE I.. JIAST:FACTTHERS CLUB. 

Co;\ XOH, J. TTlicii the 1 w ~ p c r t y  of tlie dcfeiitinlit i n  this action cnme 
into the possession of thc rccelIer appoil~tecl by t h e  court,  ~ l c i t h c r  thc 
r i ty  of Charlot t r  nor  Mec.klc.llhurg County l i L ~ d  n lien oil m i d  property 
f o r  tllr  taxes wliich l m l  becil tllerctofore l c ~ i e d  against the defendant, 
:iud n l ~ i c l i  n c r e  t h m  uiipnitl. S o  l e ~ y  had  heen made oil said property 
fo r  will  t a w s  by thrx t ax  collector of the  r i ty  of Cllnrlotte or by the 
J ~ c r i f f  of N e c k l c i ~ b u r g  C'oul~ty. It is prolitled by qtatutc, that "taxc. 
shall ]lot be a lie11 upon perbol~al  property but f r o m  the I c ~ y  tlic~rcwi~." 
C'.  S., 79qG. C'olfr~r,rc I.. I l o , ~ t ~ c l I .  203 1. C'., Sl5, 1 G G  S. E., 3 7 7 ;  
C'il1~oftrt~phol 1 % .  I'l!/it~olrfh, 1% X. C., 90, 11s S. E., '302 T h e  titlc to  
tlcfcilclnnt's propt,rty I estcd i n  the rwcixer. under  t h r  orders of tlle 
c20urt, free a i d  clear of ally lie11 for  t:~xcs tlic~ii tlue to tlic city uf C11:tr- 
lottc o r  to X c c k l c l ~ b u r g  County. 

Ncitller the t n s  collector of t h r  city nor the  sheriff of tllc vonilty 
Ir \  icvl nl)oll s a ~ d  l~ro l lc r ty  for  tliv n ~ l p a l d  taxes a f t w  tlic iart ic  came into 
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the po~.e.sioii of tlie receixer, and before it, snlr hy the r e c c i ~ e r ,  under  
tlic ortlers of tlir court,  as  ear11 n n s  au thor i~ t ' t l  to  (lo by statutc. C. S.. 
1220;  ('. S.. b003. T l i c r ~  the property Tias d l ,  ulitlcr tlic ortlcrs of the 
court,  thc  purcoliaqcr acquired title t o  same f r w  anid clcnr of a n y  1ic.n fo r  
the  taw.. t l l ~ t .  by thr. cIcfentl:~nt a t  the tlntc of thc ap l~oin tmcn~t  of the 

T h e  scwicc of c.sei.utio~~s 011 tlic rec1eivr.r niid 011 the b n l ~ k  in 1v1iic.h the 

incffwtual  fu r  t 1 1 ~  11urpo>1~ of g i ~  ing thc  c l : ~ i ~ r i ~  of the  city all({ of the 
c20unty l s i o r i t y  01 c r  otlier claims a g a i u ~ t  t l ~ c  d e f i ~ ~ i d n i ~ t .  See Sht l i ) l j  1 .  

T i ( I ( 1 y .  118 x. C'., 702, 24 S. J;., 5 2 1 ;  . ~ / L J I o J I ( ? , , -  1,.  F ( 7 t 1 0 ~ ~ ,  151 X. C. ,  
320. 66 S. E:.. POD. 

1. Homestpad and Personal Property Exemptions A e- 
h t1el)tor may li:~re his homestcad esen~l~ t ion  allotted ill lands on-ned by 

him but mortwwtl  to a third pvrsorl, but in ascertaining the value tlirreof 
tlic. mortri~ge tlebt slit~nltl 11e tlisrerardetl. :1nt1 tlic lantl np1)r:lised as  
thong11 the 11tsl)tor owned the u~~eilrumlwretl fee. 9. ('. Co~istitutiuii. 
Art. S, see. 2 .  

2. Homestead ant1 Personal Property Esenlptions C a- 
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county, on 28 ,lugust, 1933, for the sum of $145.00, ~ i t h  interest from 
1 October, 1933, and costs. This  mas a lien on defendant's real prop- 
erty. S. C. Code, 1035 (Xicliie), sec. 614. On 24 September, 1935, 
the clerk of the Superior Court of Union County duly issued an execu- 
tion against the defendant, which was placed in the hands of the sheriff 
of rlliO1l County, N. C., and plaintiff paid the fee for laying off the 
homcstr~ad and personal property exenipt io~~s  of defendant. The  record 
discloses the return of appraisers. The return, in part ,  is as follows: 
' T e  h a w  viewed and appraised the homestead of the said F. 11. Xorgan 
and t h  dwellings and builtlings thereon, owned and occ~upied by said 
F. 31. Morgan as a liomestead, and valued the same a t  less than $1,000; 
aud the tract bounded as follo\vs : Equity in 45-acre tract in Lallcs 
Creek l 'o~vnship, bounded on the north by Gulletlge lands, on the east 
by G. 13. Walters, on the south by First  Carolinas Joint  Stock Land 
Bank, and on the weat by First  Carolinas .Joint Stock Land Bank- 
equity in tliis property of about $200. Two tracts containing 435 acres 
in -hen County, bounded on the north by E. Collins, on the east by 
E. Collins, 011 the south by K. C. <Joint Stock Land Bank, and on the 
west by S. Barbara-equity of about $500.00 is valued at $000.00. and 
is  exempt from sale under execution according to law." 

-Is to the personal property is the fo l lo~vi~ig:  "TVe find all of the 
above property mortgaged beyond any equity the said E'. N. N o r g a ~ ~  
could have in same, which we declare to be a fa i r  valuation, and the 
said articles are exempt from sale under esecutioll in the said action. 
. . . There being no excess upon which levy could be made to satisfy 
this execution, it is  returned nulla bona. This 5 Sovember, 1935. 
J. W. Spoon, sheriff of Union County." 

Thc plaintiff, i n  compliance with the statute, gave notice and excepted 
to the return. S. C. Code, 1935 (Nichie) ,  sec. 740. 

I n  the record is  the following: "It  was agrced by the parties that no 
jury was required, and his Honor proceeded to hear and (determine the 
motion npon the papers i u  the cause, which constitute the case on 
appeal." 

The judgment of the court below is as follows: "This matter coming 
on to be heard before the undersigned judge, at the term above named, 
up011 exceptions filed to the return and of the appraisers mid allotment 
of hon~retcad and personal property exemption, after full hearing, the 
court finds as a fact that the plaintiff judgment creditor has not sus- 
tained and cannot in any wise sustain any in jury  for any act or thing 
done or omitted by the appraisers and/or the sheriff, a n d :  I t  is corisid- 
erctl, ordwed, adjudged, and decrred that the exceptions be and the same 
are hereby overruled, and that the report and allotment of homestead 
and exemptio~is is approved. Let tlle plaintiff and the surety on his 
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undertaking pa)- the costs of th i s  proceeding. Done a t  tlie term above 
named. F. Donald Phillips, J u d g r  presidir~g." 

Plaintiff made numerous exceptions a i ~ d  assignments of error ,  and 
appealed to the  Supreme Court .  

R. B. Redwine f o r  plaintiff.  
&I-o i ozcwwl f o r  dcfendanf. 

PI. I R I ~ S O R ,  J .  ( I )  TIT? t h i i ~ k  thf' homestead e x c m p t i o ~ ~  n n s  not prop- 
erly laid off. @o~i r t i tu t ion  of N. C., Art .  S, sec. 2, is  as  fo l lons :  
"Ei c ry  lioinestr~ad, a d  tlw clu c ' l l ~ n ~ i  a n d  buildi1ig.5 n w l  tlirrcn ith, i ~ o t  
c w w d i n g  i n  ~ a l u c  one t l iou~a i id  dollar<, to  be ~ e l w t e d  by tlic onller 
thcreof, or i n  l ieu thereof, a t  the option of the owner, a n y  lot in  :L city, 
to\ril, or \i l lage, nit11 the clnelling arid 1)uiltlings u w l  tlicreou, onned 
and occupied by ally rcG(lcnt of this State, and  11ot oxc~eetling the 1 aluc 
of one thou~:u~c l  dollars, ilia11 1 ~ .  e x c n ~ p t  froin hale u ~ ~ t l c ~ r  execution or 
other final procaess obtal~lcd on a n y  debt. E u t  no prolwrty .hall be 
exempt f rom ,ale fo r  taxes, or fo r  payment  of ob1ig:itioni colitrncrc>tl 
fo r  tlic purchase of said l)ren~ises." A\ mortgagor uf l a~ i t l s  is cntitled 
to  his  liomcstead txenlptions as  againht the lien of a judgment c r r d ~ t o r .  

I r i  C1hpn/ital C'orp. 1%. Sftrurf, 200 S. C., 490 (492-3), is the  following: 
" In  c ,n forc i~~g  a jutign~cwt lirn. s l i o ~ l d  pr ior  r ( ~ o r d ( d  mortgages and 
other cncunibrancc~  he taltcn 111to coi~siderat ion i n  a r r i r i n g  at  the ~ a l u e  
of a lio~nesteatl, or should tlie liomcsteatl he allotted subject to and bur- 
tlei~ed n i t l i  pr ior  elicurnbrances as  though they did not exis t?  W e  th ink  
the llomestend should be allotted subject to and  hurde l~ed  ni t l i  pr ior  
enc*urnbrai~ces w s  though they did i ~ o t  esist. T h i s  has  ben i  l o i ~ g  tlie 
pra(.tice a n d  procedure i n  this  jurisdictioa." T h e  matter  i s  a1.o thor- 
ouglilv d i s c n s ~ e d  in Cheek c .  TT'altlen, 195 N. C., 732.  F a r r t s  1 .  J f ~ n -  
drzcX \, 196 S. C., 139. 

T h e  homr+tead esemptioii n as not laid off in  accorilancc nit11 the' 
C'onstitution and statutes on t h e  subject. See C'h~ck o. Il7trltien, s u p /  a ,  
D ~ ~ p l i n  ( 'ounfy c. H a r r i l l ,  103 S. C., 445; Bunk c. Ruhiizsiin, 201 
N. C., 796. 

( 2 )  MTe th ink  the personal property n a s  not properly levird 011. 
Art ic lr  S, sect io~i  I, of the Consr. of S. C. is as  follows: "The  prrzonal 
p r o p r t ~  of a n y  rebidelit of this State ,  to the value of f i l e  llulidretl 
dollars, to he selected by  such resident, h a l l  be arid is  hereby excrnptetl 
f r o m  sale under  esecution or  othcr f i ~ a l  process of a n y  court, i w l e d  for  
the collection of a n y  debt." 

T h e  r ight  to t h e  personal property c s c n ~ p t i o n  exists not by r i r t u e  of 
t h e  allotment, hut by T i r tue  of the Coiistitution, n hich vo~ifers  i t  ant! 
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attaclirs the  protection to the debtor, before the  allotment or appraisal.  
Lockharf  .c. Bear, 117 S. C., 295. 

111 l a y i l ~ g  off tlie personal property exemption of a debtor, the prop-  
c r ty  upon whicli there is 110 mortgage lien must  be first exempted. 
('ouan 1. .  l 'h i l l ips ,  122 S. C., 72. K. C. Code, 1035 (hf ichie) ,  sec. 737, 
( 'Pcrso i~a l  property appraised on demand." 

dcbtor m a y  legally denland h i s  persolrnl property exemption a t  a n y  
tinw and  to the  last moment before the  appropriat ion thereof by the  
court,  rlnd tlie ortler of court directing a p a y n ~ e n t  of the  money derived 
f rom the  sale of such property is final process within the meaning of the  
Constitution giving the creditor such r ight  unt i l  execution or  other  final 
l~rocess. Bcfawal r  1 % .  S p e l l ,  178 S. C., 231. 

T h e  creditor, as  well ns the debtor, lias the' r ight  to 11a\.e tlic constitu- 
t i o ~ ~ n l  provisions bcfore ~ n c ~ ~ t i o i r e d  carried out,  as  written, and  ill com- 
pliance wit11 tlicx statutes on the subject. T h i s  was not done in the 
p rese~l t  case. T h e  procedure is set fort11 under  "Hon~es tead  and  E s e m p -  
tions," 9. C. Cotlc, 1033 ( l l i c l l i e ) ,  subch. 11. See the fornls of ' 'Alp- 
praisers7 Return," sec. 731. 

F o r  the reasolls given, the  judgment  of the court be1o.x is  
Reversed. 

(Filed '70 May, 1936.) 
1. Pleadings D e- 

Ul~on demurrer, the complaint is to he construed liberally in favor of 
the pleader \\it11 n view to substantial justice between the parties, C. S., 
533, and the tlcmnrrer should he overruled unless the complaint is wholly 
insufficient, taking its allegations to be true, to state a cause of action. 

2, Xegligrnce A c-Complaint held t o  s tate  cause of action for  death of 
mi no^. invitee drowned in defendants' artificial pond. 

The complnint in this action for wrongful cleat11 alleged that  defend- 
ants maint:ri~~etl an artificial poiid, for pleasure and recrentionnl purposes, 
adjacent to n road co~mecting two streets in the edge of :I thickly settled 
city, that tlicrc n n s  no obstruction hetween the pond and the road. that 
the pond \ras attractive to small childrcn and \\.as n a t u l ~ l l y  hnznrdous, 
ant1 that several children hat1 been drowned therein to the knowledge of 
tlefmd:lnts, and that defrntlants had inrited numerous small children, 
inclutlini. n~embers of intestate's family, to come upon tl-he premises and 
1)l:ly ~ i t l l o u t  wanling then1 against tlie dni~ger of tlie deep water, and 
tli:~t intestate. :I child of tender gears, went upon the prl?mises and was 
d r o \ r n ~ l  in the 11o11d. Held:  The complaint stated a cause of action for 
wrongful death and defendants' demurrer thereto should have been over- 
ruled. 
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3. Pleadings D e- 
I n  ruling upon n demurrer to the complaint, its allegatious alone will 

he considered, and take11 a s  true, nnd whether the allegation? can be sus- 
tained upon the trial is not lresented for decision. 

APPEAL by plaintiff f rom C'ranrn~r, J. ,  a t  F e b r u a r y  Term,  1936, of 
~ ' E W  Haa OVER. Reversed. 

,Iction for  d m ~ a g c s  f o r  wrongful death of plaintiff's intestate, alleged 
to h a \  e bcell caused by the negligence of defeildants i n  fai l ing to properlg 
s :~feguard a deep water  hole o r  pond near  the  limits of the city of 
Wilmington. 

Plaintiff alleged, substantially, i n  h i s  complaint R I I ~  anlrlitlrneilt to 
complaint tha t  tlefe~lclants onned  a large watcr  hole o r  artificial porrd 
or lakc, adjoining the  corporate limits of the  city of Wi lminpto i~ ,  nllicli 
\ \ a s  rilaintairied and  used by defendants a r  a fiqli pond;  tha t  i t  w:li 
th i r ty  o r  fo r ty  feet deep, alld a t t r a c t i ~ e  to chiltlreli; that  there \\:I. no 
wbs tan t ia l  fence about i t  nor warnillg against i ts  use ;  tha t  or1 the  ,ide 
Ilear tllc road lcadiug f r o m  Markct  to l'riaccss Street there n a s  lro 
fence, and  that  plaintiff's iiltcstate, a young girl ,  stated ill the a rgurne i~ t  
(without  corltradiction) to he elm CIII years of age, elitered the  pr~mise.:  
and  fell  i n  or jumped i n  arid was drowned. T h e  fol loning allcgatiolis 
appear  i n  the  amerltlnlcnt to  the complaint : 

''2. T h a t  these defendants had, on ~ a r i o u s  occasions pr ior  to the death 
of ljlaintiff's inteqtatt ,  extended ail i i~v i ta t ion  to Iiumcrous i m n ~ a t u r e  
c~llildreil, includiiig members of thc fami ly  of the deccased Gladys 1,illian 
Jones, to  come and bathe, swim, a d  play, and make  use of tlie saitl 
artificial po~lt l  or lake liereinbeforc r e f ( ~ r e t l  t o  in the iecolicl 1 )a ragra lh  
of the complaint.  

"3. T h a t  these defendants, oil ~ i u m e r o u s  occasions, n c r e  present a t  
said artificial lake or pond and  saw nurnerous inimaturc cliiltlren n a d ~ l l g ,  
batliing. and  snirnming a ~ i d  m a k i ~ ~ g  uqe of said lake or po~it l  as  :I play- 
ground, and Iiatl personal kl io~\ ledge tha t  said children liad habitu:rlly 
frequcntetl said lake or poiid, and  made  no cffort to  p r e w n t  such ust3 of 
*:lid. prcnlii~ls,  but, to the c o n t r a r - ,  permittr,d, ellcouragctl. :rl~il 1111itctl 
the coiitiriuous use of said premises. 

"4. T h a t  said artificial lake or  pond n a s  notoriously liazartlouq and 
daligerous, and on seTt,ral occasions hail 1 m n  tlie rilu-e of t l ( : i t l~  b j  
t l ronni~ lg  of snrnll c l ~ i l d r e ~ ~ ,  nllicli ia id lln/ardous cllaractc~r \\:I ,  \ \ell  
k ~ ~ o u n  to tliese dcfenda~l t \ ,  hax-ing e s i s t d  f o r  n long perlod of tinic,, bllt 
-aid 1laz:irtlous c2iar:lcter n as u n k l ~ o w n  to l ~ l a i ~ ~ t i f f ' s  intcstat i~.  

&'3. Tl iat  said artificial lake or pond did allure, entice, uiltl a t t ract  
Ilunierous small children to use raid l ~ o n d  or lake, iilclutling plail~tlff ' .  
intestate. 
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"6. That  these defendants, having full knowledge of the use of said 
lake or pond by immature children for the purpose here nbefore alleged, 
could and should have anticipated and foreseen the dangers that  did 
accompany tlic use of said lake or pond by said immature children, and 
these deferidants utterly failed to properly guard or ppotect said chil- 
dren from the dangerous conditions and tlie maintenance of said pond or 
lake under these dangerous conditions, and the conduct of these defend- 
ants ill allowing, permitting, and inviting the use of the same by imma- 
ture children, including the plaintiff's intestate, constituted gross negli- 
gencc on the part of these defendants, and TWS the proximate cause of 
the death of plaintiff's illtestate." 

The defendants' demurrer ore f enus  to the complaint and amendment 
to the complaint was sustained, and from judgment dismissing the 
action plaintiff appealed. 

J o l ~ n  D. B e l l a m y  & Sons  and Rodgers & Rodgers for plaintiff 
Curt., J a m e s  & LeGrand for defendants.  

DEVIN, J. Demurrer ore f enus  to the coniplaint as amended having 
been sustained, i t  is necessary to examine the allegations therein set 
forth to determine whether in any view a cause of action has been stated. 

As was said in R a m s e y  v. Furniture Co., 209 N .  C., 165 :  "On a 
demurrer the statute (C. S., 535)' requires that  we construe the com- 
plaint liberally with a view to substantial justice between the parties. 
The demurrer admits the truth of all the material favts alleged, and 
every intendment is adopted in behalf of the pleader. A complaint 
cannot be overthrown by a demurrer unless it be wholly insufficient. 
I f  in any portion of it, or to an extent i t  presents facts sufficient to 
constitute a cause of action, the pleading will stand. I t  must be fatally 
defective before it mill be rejected as insufficient. S.  T. T r u s f  Co., 192 
N. C.. 246; Lee v. Produce Co., 197 3. C., $14." 

The principles of law applicable to the facts here alleged have been 
fully set forth in an  able and elaborate opinion by X r .  Just ice  Schenck 
in B r a n n o n  r .  Spr ink le ,  207 N .  C., 398, and need not be here restated. 
111 that  case, a i d  in the cases cited in support of the conclusion there 
reached, the courts were dealing with children who vere  trespassers 
rather than  invitees, and to vhom tlie dangerous conoitioris were at- 
tractive. 

But  in tlie instant case it is alleged the defendants maintained for 
pleasure and recreational purposes a lake or pond thirfy or forty feet 
deep, with no enclosure around it on the side adjacent to a road con- 
necting two streets "in tlie edge of a thickly settled city"; that  the pond 
was naturally hazardous and had been the cause on several occasions of 
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the d r o ~ v n i n g  of children to the  kno~vledge of the  defendants;  that  
defendants h a d  invited numerous inirnature children, including members 
of the fami ly  of plaintiff's intestate, to  come upon  t h e  premises and 
make use of said lake, and  without a n y  n a r n i n g  against the use of so 
deep a lake, permitted, encouraged, and  ilirited the co~ltiriuous use of the 
premises by immature  children. 

I t  is proper to  say t h a t  i n  their  a n s v e r  the  defendants  deny these 
allegations a n d  allege t h a t  t h e  pond mas protected by a fence and locked 
gate, ant1 t h a t  plaintiff's intestate was forbidden to enter. B u t  xve a re  
considering only the allegations i n  the  plaintiff's complaiut.  W e  a re  riot 
dealing with questions of evidence or  proof. Whether  plaintiff r a n  
sustain h i s  allegations on t h e  t r i a l  is  another  matter .  

There  was e r ror  i n  sustaining t h e  demurrer .  
Reversed. 

STATE v. J. S. WILLIAMS. 

(Filed 20 May, 1936.) 

Indictment B &Indictment charging several separate offenses under 
statute with disjunctive "or" held void for uncertainty. 

Defendant n a s  indicted under ch. 477, Public Laws of 1935, making it  
unla\%ful to manufacture, possess, have under control, sell, prescribe, 
administer, dispense, or compound any of certain narcotic drugs. The 
indictment followed the nords of the statute and charged defendant in 
one count nit11 the commission of the seberal acts forbidden. the sererul 
oeenses being charged by the use of the disjunctive "or." H c l d :  I t  is 
impossible to ascertain from the indictment vhich of the several separate 
offenses defendant n as charged nit11 committing, the indictment failing 
to charge the commission of each of them, since the disjuilctire "or" ib 
uaed, and defentlant's motion to quash the indictment for utlcertclinty 
should have heell allo\recl. 

APPEAL f r o m  I'less, J., a t  September Term, 1033, of GL-II~FORD. 
Rerersed. 

P r i o r  to  the reading of :tnd tlie plea to the hill of indictment, and 
prior  to  the  impalieling of tlie jury, the defendant n i o d  to quash the 
bill of indictmer~t ,  and, upon the motion being d e l ~ i ~ d ,  reserved e x c ~ ~ p t i o n .  

T h e  hill of iiidictrnent is as  f o l l o m  : 
"The J u r o r s  f o r  the State, upon their  oath, present :  T h a t  J. S. MTiI- 

liams, la te  of the  County of Guilford, on the 1Gth d a y  of Julie, in  tlie 
year  of our  Lord, one thousand nine hundred and thirty-fire, nit11 force 
and arms, a t  and  i n  the  county aforesaid, u n l a ~ r f u l l y ,  ni l l ful ly ,  and 
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feloniously did possess, manufacture, have under his control, sell, pre- 
scribe, administer, or dispense a narcotic drug, to wi t :  Cannabis, against 
the fosm of the statute in such case made and prorided, against the peace 
and dignity of the State." 

The verdict rendered was "Guilty as allegtld in the bill of indictment." 
From judgment of imprisonment the defendant appa led ,  assigning 

CrrOTS. 

.I f forney-General Seazoell and Assistant d ttorne!js-General ,IlcXullan 
arzcl Bru ton  for the S f a f e .  

Fuzzier d E'razier and 17arborough d Yarborough for defent lanf ,  
appel lant .  

SCHESCI<, J. The bill of indictment was drawn to c h u g e  a violation 
of chapter 477 of the Public Laws of 1935, the two jirst sections of 
wliich are as follows: "Section 1.  That  the following words and phrases 
a s  used in this act shall hare  the following ~neanings u~iless the contest 
otlierwise requires: . . . (0)  'Narcotic Drugs' means coca leaves, 
opium, cannabis, and every substance not chemically distiiiguiihable 
from tl~eni.  . . . Sec. 2. I t  shall be unlavful  for any person to 
manufacture, possess, hare  under his control, sell, prescribe, administer, 
dispense, or compound any narcotic drug, except as authorized in this 
act." 

7Te :we of tlie opinion, and so hold, that  his Honor erred in denying 
the motion of the defenda~lt  to quash the bill of indictment upon the 
ground tliat it  charged in one count several separate and distinct offense:: 
ill the d is ju i ic t i~e  aild \ \as thereby rendered void for uncertainty. I t  
cannot be tlctermined from a reading of the bill whether it was iileai~t 
to cliarge the defendant with possessing cannabis, or with manufacturiirg 
cannabis, or with har ing  uiider his coutrol cannabis, or with sellii~g 
can~~ab i s ,  or with prescribing cannabis, or with adminis t~r ing  can~iabis, 
or with dispensing cannabis. I f  it should be said that  the purpose was 
to charge all of tlie offenses just enumerated, the answer is tliat the bill 
does not make such a blanket charge-the conjunction "and" illstead 
of the disjunctire "or" was required to make such a char<;e. Tlie espe- 
diency for such lioldiilg is clearly demonstrated by the rcsult of the tr ial  
of this case, wherein the rerdict was '(guilty as alleged in the bill of 
indictment." I f  this rerciict be interpreted as finding the defendant 
guilty of some of the charges in the bill, then it is void for uncertainty, 
since it does not indicate upon which of the c7harges the jury found tlie 
defe~idant guilty, and if the rerdict be interpreted as finding the defend- 
ant guilty of all tlie cliarges in the bill, then the defendant ~ r o u l d  stand 
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c o ~ ~ r i c t c d  of a t  least some oiFellses of nl i ich there was no evitlence. Oue 
miglit x e l l  have ill his  poh.icssio11 :1 n:~rcotic w i t l ~ o u t  11a~i11g nialiufncz- - 

t u r d  it, and. lil<cxise, olle might  lia\-e untler his  control a i i a r c h c  a l ~ t l  
~ ~ o t  sell i t  or prescribe it .  

If :rn i~itlictlilent follows the I n ~ ~ g u : ~ g e  of the statute, i t  is usunlly ssufi- 
c i e ~ i t  ant1 proper, "hut the object of all  i d i c t n l c l ~ t s  is to inform the 
1:wson n.itli \\-liirt 11e is elm-gctl, a s  well as to  enable hinl  to make his 
tlefilnsc, a s  to  protcct liim f r o m  :~notl ier  l ~ r o ~ e c ~ t i o i l  f rom the same 
c r in~i l l a l  ac2t. I t  slioultl tlicrcfore 1)e reaso1i:tbly specific :~ritl cert:lin in 
:ill i t -  i ~ ~ a t c r i a l  nvernletltp. . . . I t  is uot a l ~ r a y s  sufficietrt to llursue 
tlle \\-orti.: of the statute." A'. 1 . .  I l i i i ,  78 S. C., 656. 

" 'I ' l~t~ gt'nw;11 rule  is n-ell settlcil t l ~ a t  a n  indictment or i l ~ f o r i i l a t i o ~ ~  
must 11ot c.h:~l~pe a p a r t y  clicjuucti~ ely or d t e r ~ i a t i r c l y  i n  sue-11 rrt:mlier 

'or' voultl  le:r\e the aTcrniel~t uiicertaiii as to wl~icl i  of t~1-o or more 

- 

statute  to use the \ cry v o r d s  of the s ta tu te ;  but this  rule is  11ot n ~ t l ~ o u t  
exception, fo r  n h o r e  a statute, ill e ~ l u n i e r a t i l ~ g  oife~ises, c l iargi~ig in t tu t .  
etc., uoes the d i s ju r~e t i \ c  or, i t  is  common to insert tlle conjunctive and 
in i ts  stead i n  the bill of iud ic tme~l t ,  fo r  a l tcr i ia t i re  or c l i s j u l ~ r t i ~  e allegn- 
tions malie tlic bill had for  uucertailitg. . . . I t  is coliimon to 
insert s r re ra l  couilts ill order to  meet tlle diffcre~l t  r i e w  nhicl i  may  be 
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STATE v. CHARLES R. GREEN 

(Filed 20 May, 1036.) 

Parent and Child -4 a :  Husband and Wife G c-Husband living under 
same roof with wife is ronclusively presunied to be father of children. 

Where the liushand and nife  are  living together u n d x  the same roof 
during the period when a cliild is hezotten, the llnsbnnd. is conclusirelg 
prtw~ined to be tlie father of the cliild when he is not i111l)otent. and in n 
prosccntion of tlie husband for abnntlonm~nt and nonsupport of the cliild, 
eridelice tcntlinr to establisli the illri'itimacy of tlie c,liild under quch 
circumstances is incompetent. 

,\PPEAL by  dcfenda i~ t  f rom Sink ,  ,I., a t  December 'Term, 1033, of 
G ~ I L F ~ R D .  

Tlie defentlant was charged with the abandonment and  no i~suppor t  of 
h i s  rn i i~or  child, Johnsie  Green, aged six years. T h e  sole defense inter-  
posed by tllc d ~ f e n d a n t  was t h a t  h e  was not the  fa ther  of th i s  child. 
E ~ i d c n r c  was offered t e ~ ~ d i n g  to s l i o ~ r  t h a t  tlie defendant and  his wife, 
Dorotliy S. G r e m ,  n e r e  mar r ied  i n  1922, ant3 liretl  toget,ier i n  the same 
house unt i l  October, 1932, when they separated. They  v e r e  divorced 
I 9 3 .  Tlirce children older t h a n  Johnsie  were born of the marr iage.  
J o l i ~ ~ s i e  was born i n  1930. ,111otlier child, a boy now !lead, was born 
sinctl t lw bir th  of Johnsie, the paterni ty of tlie last cllilrl being admitted 
by the defendant. T h e  wife testified tha t  the defendant  ~ w s  the  fa ther  
of Johnsie. 

The defendant offered to  testify tha t  mar i ta l  relations L e t ~ ~ e e n  himself 
a i d  his  wife ceased (luring the period between 15 February ,  1920, a n d  
the last of Apri l ,  1929, though they Tvere living i n  t l ~ e  same house. 
G p o n  objection, this  testimony was excluded, a s  was also .es t i~nony f r o m  
a number  of witnesses as  to misconduct on  the  p a r t  of dt3fendant)s wife 
v i t l i  a m a n  named Uullard d u r i n g  the  spring of 1929. Defeiilla~it also 
offered e ~ i d e ~ ~ c e  of a witness tha t  defendant's wife had said that  tlefend- 
aiit was not the  fa ther  of the  cliild Johnsie .  S u m e r o u s  tscept ions were 
taken to the 1-ulings of the  court i n  excluding this testimony. 

Tllcrc Jvas a ~ e r t l i c t  of guilty. F r o m  judgment tlierecn t h a t  defend- 
a n t  pay the costs and  ten dollars per  month  for  the use and benefit of 
the child Jolinsie, tlcfcndant appealed. 

Afforney-General  Seawell and .Issisfant ~4f iu~1le! j s -Ge , lc~1*c( I  -1IllcAlIullaa 
and f i ru fon  for the State. 

TI'. T .  Wi lson  for defendant. 
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~ E T I X ,  J. Thougll the record shows one hundred and ninety-six 
:~ssignment- of error in the t ~ i a l  belo1~7, only one determillatire question 
is presented for decision. 

TTliril a child is  born in nedlock, the husband and wife living in the 
same house, is legitimacy conclusi~ ely presumed? 

1'13011 authority and reason, the question must be answeretl in the 
~ ~ f f i r n ~ a t i ~  e 

T l ~ e  ancit~iit rulc of the cornnlori law that if the Iiushancl was within 
the four wa, no proof of nolracceis n a i  admissible (is. u. P ~ f / a l c > a r / ,  10 
S. C'., 623) has becn modifi~rl jn this State only to the exttwt that the 
l ) r i ~ u ~ ~ i l ~ t i o ~ ~  of legitimacy may be rebutted hp exidence tcnding to show 
the l i n~ba~ i t l  c,ould uot hare  had access or was impotent. h'. 1 % .  , l l c D ~ ~ o ~ l l ,  
101 S. C., 734 : T TTliarton Clriminal ET idence, 119. 

1lleqitiin:iq is an issue of fact resting upo11 proof of the impotency 
or llouaccesq of the husband. S. v. Lzlcs, 134 3. C., 733. 

I n  1 T o o t l m d  7 ? .  Blue, 107 N. C., 407, Clark, C. J. ,  quotes tlie follow- 
ing : "If a husband ha re  access, and others a t  the same time are carrying 
on a (mnlin:~! intilllacy x i t h  his nifc,  a child born ulitlrr such circwn- 
staiii2es iq lrpitirnnte in the eye of the law;" though a different rnlc woultl 
npllly "if l~uibnntl  ant1 n i f e  ve re  l i ~ i i l g  sellarate i111tl the wifc ic iloto- 
riouqly l i ~  i i ~ g  in O ~ I I  a t l~~ltery." 10 L. E. *\., 662. 

1 1 1  Elr c l l  1 . 311 r 11. 163 N. ('., 2:13, it is said : ' (Sothing is alloned to 
in111ug11 the 1t gitilnacS of a child illort of 1)roof hy facts slio~rirlg it to be 
i~nlm+il)lc that the Ilu?hand caoultl ha1 e bee11 its fatlier." 

1Icl.r it is u l~rol~t rorcr ted  that t l ~ e  liusl,aud and u i f c  wcw living under 
the ialne roof during thc p r i o d  \\lien the cliild Jo ln~s ie  \\:is begotten; 
that they continued to l i ~ e  together for lriore than two years tlirwaftel., 
dur111p nliicll time tlirrc n as horn another child of nliicli t l e f m d ~ ~ ~ t  
admits he n a s  the father. The law will not permit defendant ilon to  
assert the illegitimacy of the cliild Johnrie by the p~.offerrd t r  it1cnc.e of 
uollacceis. The legitimacy is coriclusiuely presumed. 

It follo~r-s. therefore, that  the evidence of the defendant on this point 
was incompetent, as was also other evidence tending to establish illegiti- 
macy of the child under these circumstances. 

We ha re  examined the other cscleptions which tlie diligence of comiscl 
ha, 1,rcwliteil for our considerntion, and decide that none of them car1 he 
sustai~icd. The judge's charge to the jury was in accord with the prin- 
riples laid don 11 in the decided case.. 

111 thc trial we find 
S o  error. 
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(Filed 20 May, l93G.) 

Jnclgmc~lts F b-Order llrld void as being alternative or conditional. 
Plaintiff i n s t i t ~ t r d  this action to reach assets of the individual defend- 

~ I I I ~  to cnforcr an ortler fcr maintn1:lnce ant1 support theretofore obtained 
11). ]~laiirtiK ngninst the individnnl tlcfendant under C. S., ICiGT, alleging 
t11:rt the indiritl~ml tlcfentlallt had transferrecl his aesclts to n ilomcstic 
corl~or:ltion wit11 intcnt to defraud 111nintib nnil other cretlitors. The 
corlmxte defendant filed answer, rerifietl by t l ~ e  i~~tli~:idnnl defendant, 
and l~ la in t ib  obt:rinctl all order undcr ('. S., 900, that  the i~idiviclunl de- 
f e ~ ~ t l a n t .  as ])resitlent and secretary of the corporate c:efend:int, appear 
and Ilc adversely esan~ined,  and upon his failure to npl)enr, it was orderecl, 
:lftrr 11otic.e. that t l ~ c  nnswcr he striclten out as nuthori:sed by C. S.. 903. 
wit11 the proviso t h t  if tllc intliridual tlefentl:~nt did a p l m r  by a specified 
time for adverse esan~inntion, the order striking out t l ~ e  answer shoulcl 
Ilc rcscintlctl. IfrTti: Thc efft~ctireness of the ortler that  the answer should 
11' stricken 011t was nintle dependent ulwn the il~dividnal defendant's 
fuilnrc to ;tl~pe:~r \ ~ . i t l ~ i n  the time specifietl, nnd suc l~  order is void as being 
:~l tcnint i rc  or cont1ition:ll. The order beiqfi roitl, the question of whether, 
I I I J I I I I  the f;rc.ts :11I(~getl and f(lrni(1 by the court, the court had the power to 
ortltSr the intlirith~nl drfcntliint, who llnd ~novctl to another State, to aplwar 
:~ntl to strike out the alis\ver upon his failure to do so is not presented 
for decision. 

-\I,I.I.:.\I, by tlcfciitlalit Foi-sytli Equipment Conipany f r 2 m  PIess, ,I., a t  
I ) ~ c ~ i ~ l ~ c r  T c r i i ~ ,  10:)5, of G r ~ r ~ r w n n .  

C i ~ i l  nrtio11 p c ~ ~ d i ~ ~ f ;  ill tlic S u p t ~ i o r  Court  of Gui1for'-1 County.  
1 1 1  S t ~ l ) t c n ~ h c r ,  1035, plaintiff brouglit suit  in  the S u l m i o r  Cour t  of 

Gui l fo id  C o u l ~ t y  against  her  husband, H r y m n n  Hagcdorn,  f o r  mainte-  
i l anw :lilt1 m p p o r t  under  C. S., 1667, a n d  obtained a n  order  requir ing 
Ilcr said husbnnd to provide $300 p r r  nio~i t l i ,  a n d  couusel fees, x~liicll  
ortlcr 1 ~ 1 s  i ~ o t  ~ ) ~ C I I  o h ~ y c d .  

Tlic P ~ C P C I I ~  a r t i o ~ ~  n-as j n s t i t u t d  to reach assets belonging to  the snid 
I l t y m : ~ ~ ~  I I a g r d o r n ,  i t  1)(411g nllcged t h a t  a cer ta in  bank accouilt and  
o t l ~ o r  lwo1)er t i~s  1)olonging to  H e y m a n  Haget lorn liave boeii t ra i~sferrct l  
to t l ~ c  Forsyt l l  E:qui])nlc~it Company,  a Sort11 Carol ina cor1)oration of 
~vliirli  I l c y n ~ a ~ i  Hapetlor11 is prcsitlcnt aud t reasurer ,  with intmit to de- 
f r t ~ u t l  tlic l~laint i f l '  ant1 otliei creditors. 

1I1~p1:111 I I i i g ~ t l o r ~ ~ ,  being ant of tlie S ta te ,  n n s  ~ i o t  sci~vetl wit11 sum- 
nioiis. ITe vcrifi(>s t 1 1 ~  :111~\ver of t l i ~  corpor :~ te  (Iefei1(1:~111~. as  treasurer,  
:III(\ S : ~ S  i l l  t he  vcrifirntioii t h a t  11e "is fani i l inr  1vit11 its ~ U S ~ I I ~ S P . "  111 
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Desiring to procure elidence for  the trial,  plaintiff obtained a n  order  
r rqu i r ing  I Ieyman Hagedorn,  presidelit and treasurer of tllp For.ytll 
Equipment  C'ompany, to a p p r a r  brfore the  clerk on 1 4  I)eccrnbcr, 1035, 
a i d  he atl\crscly csamined under  (I. S., 000. Said of icw fa i l td  to  21)- 
p e a r ;  nlicreupon, a f te r  notice, i t  n a s  ordered, as  a u t h o r i d  hy C. S., 
903, tha t  the  defendant 's a n r n e r  11e stricken ollt. I\ it11 the  pro] iso t h a t  
the same sliould not become effective un t i l  20 J a n u a r y ,  1936. "nn(l if 
t l i ~  defe i l t l a~~t  TIt,yi~iaii TIngctlorn, as trc.asurcr of F(3rsytll Equlpilit~iit  
Cornpaliy, il1:111 a111~ a r  11efrjrv tlic calt'rk on Satnrtlny, 18 ,Jnilnnry, f o r  the 
purpose of said ( ~ x ; ~ i ~ l i ~ ~ : i t i o i i ,  tlieli tlie order s t r ihinp out the l)leatliiigs 
of the dcfelitlai~t shall 1x2 ant1 the snmr is 1irrt~l)y rcvindec!; o thcrn iw.  
~t shall remain i n  ful l  force mlcl effect." 

F r o m  tliiil order  t l ~ c  corporntr defe~i t l a~ i t  F ~ r i ~ t l i  Equiprilelit C'om- 
pany  ap1wals, asqigning errors. 

STACT, C. J .  T e  are  precluded f rom deciding the  questions tlcbatetl 
oil brief and  a r g u r n e ~ ~ t ,  l . c . ,  the l ~ o n e r  of tlie court to order Hcyliinrl 
Hagmlorn, i ~ l t l i ~  idually or :IS treasurer of tlic c,orpor:rte tlefc~nclant, to 
a p p r a r  fo r  csnn~innt ioi i  under  C. S., 000, and  to btrikr out tlic :msner 
unclcr a u t l i o r i t  of ('. S., 003, f o r  fni1m.e to coinply, bcc:~uych of the 
alternative co l l t l~ t io i~  attaclietl to the order. nliicll i w ~ t l e r s  i t  I oid. Xyclr \  
1 , .  R a r n h a r d f ,  202 S. C.,  40, 1 6 1  S .  3;., 712 ; E'l~nclirrm 7 % .  I ) o u g l t f o ~ ~ ,  200 
S. C ,  770, 158 S. E., 486;  Lloyd 1 % .  Lh?. C'ci., 167 N .  ('., 97, 5.3 S. E., 
2-18 ; , ~ ' f r ~ c X ~ l a d  r. f'v r ,  102 S. C., 4 1  1, 9 S .  E., -114. 

I n  M c I ~ i t o s h  on N. C. Pra r t i ce  and Procedure, page 731, it  1s sa id :  
"A coiitlitional judgment is oiie n h o ~  force tlepcntls up011 tlie pc~rform- 
aiicc o r  nolipcrforriial~cc of ccrtain n c t i  to be tlonc, ill tlie fu ture  by one 
of the p r t i e s ,  as  where a ~utlgnieiit  v a s  given for  plaintiff, to be stricken 
out if the d c f r ~ l : r n t  filed a boiid v i t h i n  a c e r t a i i ~  time, and th i s  n a s  
Iicld to  be void." ( 2 ~ t ~ l ~ g  ;IS aut l ior i t r  f o r  the position , V I P I (  Z land 1 , .  C O X .  
s z l p i a .  T h i s  clefillition \vn> quotcd nit11 a p p r o ~ a l  i n  I i l l l i an  r s .  C'lialr 
Co., 202 x\'. C., 33, 1 6 1  S. E., 246. 

I n  the in\t:li~t canbe, the cffecati~ elless of the order .triking out the 
ansn c ~ ,  f r o m  11 liicll the t l c f ~ t l a ~ ~ t  appeals,  n aq nxrde t1cl)cntlcnt up011 
the fai lure  of I I e ~ n i a n  I I a g e t l o r ~ ~ ,  treasurer of the corporate tlcfentl:tilt, 
to aplwar fo r  esai l~i i ia t ion,  pr ior  to  the corn~iiei~ce~rnmt da te  of tllc. ortier. 
Th is  rcntleretl i t  alterilatir-e o r  c.ontlitiona1. iq. 1 % .  l'ci.Xili\, $2  S. C., 
6 q d  : Dunn  c. l i 'ar i i~ \ ,  7 3  S. ('., 273.  

TVhile H t y n l a n  1Iapc~lori1 n as  not served n it11 summon., i t  is o1)ser~ ed 
he vcrified the  answer of the  rorporate  tiefcntlant ant1  speak^ of himself 
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therein a s  the "defendant H e y m a n  Hagedorn." I t  is  also alleged, and 
found as  a fact  by  the  court below, t h a t  the Forsy th  Equipment  Com- 
pany is  bu t  a corporate  cloak used by B e y m a n  Hagedorn  to avoid 
service of process i n  this  jurisdiction and  to defraud tlie plaintiff of her  
support .  Whether  these considerations a rc  sufficient to make h i m  
amenable to the  orders of the  court  i s  a mat te r  f o r  fu r th2r  consideration 
i n  the  Superior  Court .  Harrell v. Welstead, 206 N. C., 817, 175  S. E., 
283;  =1 b b i f f  c. Gregory, 196  K. C., 9, 1 4 4  S. E., 297; john so)^ 2'. Xil l s  
C'o., 196  S. C., 93, 144 S. E., 534. 

E r r o r .  

STATE v. JOHN E. ELLIS. 

(Filed 20 Nay, 1936.) 

1. Intoxicating Liquor G d- 
Evidence establishing defeildant's possession of more ihan a gallon of 

intoxicating liquor, without other incriminating evidence, is insufficient to 
support a directed verdict of guilty of possession of ialoxicating liguor 
for tlie purpose of sale under the provisions of C. S., 3379. 

2. Criminal Law I j-Establishment of prima facie case against defendant 
will not  alone support directed verdict of guilty. 

Evidnice estnblishing certain facts made prima fncic evidence of guilt 
under a statute is not sufficient to support a directed verdict against 
clef~ntlant in a prosecution for violating the statute in the absence of 
adniinicular evidence so aiding the prima facie case that all the evidence, 
if believed, points unerringly to defendant's guilt, since, as  against the 
prima facie case, the presumption of innocence stands with defendant, 
rendering tlie question of defendant's guilt beyond a r~?asonable doubt 
under the prima facie case a question for the jury. 

3. Appeal a n d  E r r o r  A e- 
The constitutionality of a statute will not be determined on appeal, 

even when properly presented, when there is also presented some other 
ground upon which the appeal can be decided. 

 PEAL by defendant  f rom U'illiams, J., a t  November Term,  1935, of 
X>:w HAXO~ER.  

Cr imina l  prosecution, tried upon  w a r r a n t  charging the defendant  with 
unlan.fully "having i n  his  possession, f o r  the  purpose of s i le ,  a quant i ty  
of iiitoxicating liquor," etc., i n  violatioll of t h e  S e w  Hcmorer  County 
illcol~olic Beyerage Control Act, ch. 418, sec. 21, Publ ic  Laws  1935. 

T h c  record discloses tha t  on 11 October, 1935, the defendant  was 
arrested i n  the city of Wilmington and  h a d  i n  h i s  F o r d  coupe a t  the  t ime 
1255 quar t s  of whiskey. T h e r e  were two packages i n  the f ron t  of the 
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car ;  t n o  packages in the back under the seat, and one pint in a paper 
sack. When the officers informed the defendant they had n .earcoll mar- 
rant  for his car, 11e said, "You ured not read i t ;  you II;IT(> got me." 
H e  also asked the officers n h o  reported him. Thc  defen(lant nns  alone 
in his  car. 

The defendant offered no evidence, and contended that  under ch. 415, 
Pu.blic L a n s  1935, which exempts Xew IIanover County from tllc pro- 
visions of the Turlington Llct, 3 ('. S., 3111 ( a ) .  r l  scy., the poseq.loil 
of said liquor was not unlawful. 

The court ~nstructed the jury as follows: 
"The court charges you if you finti the facts to be as the cviilence t e ~ ~ d s  

to show and bexontl a r c a ~ i ~ a b l r  doul~t, if you helieye tlie eritlence, yo11 
nil1 return in this case a ~ e r d i c t  of guilty." Esception. 

Verdict: Guilty. 
Judgment : Two Scars upon the roads. 
Defendant appeals, assigning errors. 

Attorney-General  Seazcell a n d  A s s i s f a n f  Afiol n ~ y s - G ~ ~ ~ r ( 1 1  -lJ( ,l/ullmz 
and  B r u f o n  for f h e  S'tate. 

R'. F. Jones  for defendant .  

STIVY, C. J. Poncediiig that C. S., 3379, ib still in f o r c ~  i l l  S e w  
Hallover Cou l~ ty  and applicable to all perions. firnis, associations, and 
corporations, other than tlie S e w  I I a n o ~ e r  County .llroholic Beverage 
Control Board, i t  is made unlanful  by said section for any lwrsorl to 
have or to keep in his possession, for the purposr of sale, an5 spirituous 
liquors, and proof of the possession of more than a gallon of such liquors, 
at any one time, roristitutes " p r i m a  f a c ~ c  eridence of the violation of this 
section." 

I n  the case of 8. v. RusseU, 164 N. C., 482, SO S. E., 66, the trial cou1.t 
i ~ ~ s t r u c t c d  the jury, under chs. 819 aud 902, Puhlic Lnns  1907, making 
the possession of more than 21,5 gallons of intosicating liquors in Xeck- 
leiiburg County prima facie eridence of its possession for the purpose of 
sale, as follows: "The statutory prcsuinption ill this case, to the effect 
that keeping or having on hand or under onc's control more than 21,4 
gallons of intosicating liquor shall be pr ima  fa ( i e  cvideuce of an  intent 
to sell same contrary to law is not binding upon the j u r ~ ,  though the 
dcfe~ldant does not we fit to iiitrocluce any testimony or to go on the 
stand as a witness for himsclf. The jury is still at liberty to acquit the 
defendant, if thcp find his guilt is not proved beyond a reasonablc~ doubt." 
This instruction was approved and commended for its accuracy and pre- 
cision, citing in support z l .  l 1 7 ~ l X ~ ~ ~ - s o ~ z ,  164 X. C1., 231, 79 S. E., 858, 
and S. 71. Barre t t ,  138 N.  C., 630, 50 S. E., 506. 
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I t  is also 11eld for  l a ~ r  in  this jurisdiction that the  t r ia l  court m a y  11ot 
tlircct n vrrclict fo r  tlic prosccutiou in a cr iminal  actioli, nlieli tlicre is  
110 i ~ d r n i s s i o ~ ~  or  prcsuiiiption calling f o r  csplanat ion or rcply on the 
p u t  of' t 1 1 ~  d c f ~ ~ i d a n t .  A'. 1 % .  S Z r i ~ i g l ~ l ~ n ,  193 N. C. ,  738, 1 SO S. E . ,  S46 : 
S.  1 .  I l i l l .  141 S. C., 769, 33 S .  E., 311 ; S. 1 % .  11 / / c1 / ,  13 S. C., 648, 
1 5  8. E., 165. 
-1 p i t n a  fa(  ic sliowing carrics tlie issue to  the jury a d  is  sufficiciit to  

warrant ,  but docs ]lot compel, a conviction. A'. 1 . .  R ~ r s c c l l ,  s u p r a ,  S. 1 ' .  

TT'ilXwson, s u p r a :  S. 1 . .  h ' a r w t t ,  szcpra; Spc(1s 1 % .  R n l ~ l ; ,  1% S.  C., 524, 
1% 3. E., 39% I t  is o111y n h e u  t h e  p i m a  f a r  i c  case of the  s tatute  is  
:~dliii~licnlntcd hy circiimstal~cc.: n.liicli p o i ~ ~ t  uncrriiigly to  the defend- 
: I I I ~ ' ~  gli;lt, ant! lwrforcc rcquirc  his conviction, if bcl ic~et l ,  tlint a per- 
cnlptorv iiistructioii is  pcrl~iissiblc. 3 TTigmore on Evitlxice, see. 2495. 
I t  n a.: oli thi.: tlieory that  the illstructioiis were uplleltl ill 5'. 1 % .  Lntzgley ,  
209 S. C., 178, and 15'. 1 % .  Rose ,  200 1. C., 342, 15G S. E . .  916. 

-1s against t h e  p r z ~ ~ a  facie case, there com17s to the aid of the defend- 
a n t  the commol~-law "prcsulnpt iol~ of i~~uoceuce ,"  nl i ich goes n i t l i  h i m  
t l i ro~ighout  the  t r i a l  and st:lnds ulltil overcome by proof or a n  adverse 
vertlirt. S. 1 % .  l l c r r i n q ,  201 K. C!., 543, 160 S. E. ,  891 ;  57. 1 % .  Bos~IYIJ, 
194  x. C., 260, 130 S. E., 374. It is  only ill r a r e  i~ i s tanccs  t h a t  n ver- 
dict m a y  be tlirectctl f o r  the prosecution i n  a cr iminal  ens,.. 5'. r .  Bi le ! / ,  
s lr~lr".  

Tlir  defcntlaiit challenges the  colistitutionality of the a r t ,  ell. 419, scc. 
21, Publ ic  Laws 1033, uiidcr which lie was rliargcd a ~ t d  conricted, hut 
it  is ]lot a f te r  tlw manner  of sappellate courts to pass up011 colistitutiolial 
qucstiulla, even u l ~ e l i  properly presented, if tlierc bc also present some 
otlicr grountl upon which the  case can be decided. I n  r.r I 'a,  k e y ,  200 
N. C., 693. 

F o r  error  ill directing the verdict, a new tr ia l  must bc anarded .  I t  
is so orclered. 

S e \ r  t r ia l .  

STATE v. IACEP TATE. 

(Filed 20 hlny, 1936.) 

1. Intoxicating Liquor G c- 
The possession of more than one gallon of intoxicating liquor is prima 

facie evidence of 1)ossession for the purpose of sale, C. S., 3379, and is 
snfficient to tzllre the case to tlie jury on tlie issue. 

2. Intoxicating Liquor G e- 
C. S., 3379, making the possession of intosicating liquor by individuals 

for tlie purpose of sale unlawful, is not repealed as  to New Hanover 
County by ch. 415, Public L a ~ v s  of 1935. 
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3. Same: Intoxicating Liquor I3 a- 
The ~~roris i t rns  of 3 ('. S.. 3411 (j), making the possessio~~ of intoxicut- 

ill: l i i l n ~ ~ r  l i ~ \ ~ f n l  ill certain instnaces, is repealed in Sew Hm~ovcr (-'oullty 
by c l ~ .  41S, Pulllic 1.:1ws of 1923. 

4. Criminal Law L e- 
h sliclit inaccul%cy in the c1iar-e of tlic court \~l l ich,  \I hen tnlten nit11 

the t l~nrgc  i ~ h  :I vliole, is neither mideatling iior lirejudicial. \ \ i l l  liot 
entitle tlcfeilctailt to a ur\\ trial. 

C'~,a~:~;sos. J., concurs in result. 

A 1 i t o ~ ~ t z e y - G ~ ~ ? ~ ~ ~ ~ ~ u /  S( ,UH c / /  und  A s \ i ~ t u ~ z f  A f f o t  1 1 1 y s - ~ ~ e ~ 7 ~ ( 1 /  J l i X ~ i l l a r ~  
aiztl Urufotz for flie Y t d e .  

12. X .  lic7rttton for tlzfentlanf. 

STACT. C .  J .  I l n d ~ ~  C.  S., 3310, ~vliicli is 11ot i n  rontlict with the 
S e n -  I l a n o v r r  C:our~ty , l l (diol ic  I3wcrage Control -let, cli. l l S ,  Pulilic 
1,:rn-s 1935, a l ~ d  tlierrfore not rclwalccl thereby (A". c. La11g/c'y,  209 I\'. C., 
ITS),  the, posscssio~l of more  t h a n  :I g a l l o l ~  of spir i tuous liquor i:: priri~a 
fac,ic e ~ i t l c ~ ~ c d e  of its possessio~l fo r  the p111.1I0Si2 of sale. S. 1 % .  lltr~t~tnutztl, 
lgSCs x. C., 602, 12.5 8. E., 402; ,?. r .  /lt/s1/, 117 X. (.I., 551, S. E,. 
1 .  Hence,  tlie evitlelice was suficicnt to c a r r y  the case to the j u r y  and 
to w a r r a n t  a conviction. 5". c. Ellis, ante, 166. 

T h e  defendant colitcnds tha t  under  the  Tur l ing ton  -let, 3 C'. S., 
3411 (j), tlie possession of thc. l iquor  ill questioii n-as lawful.  8. v ,  
Ilou~ell,  195  S. C., 523, 113 S. E., 133. T h i s  s ta tute  n-:is expressly rcii- 
dcred inapplicable to S e w  Halrovcr County  by ch. 418, L'ul~lic L a ~ r s  
1935. 
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T h e  was a slight inaccurate statement hy tlie Judge in his charge, 
but t a 1 ~ 1 1  as a wliole, tlie lapsus l ingua  was neither misleading nor 
prejudicial. The 1-erdict and judgment will be uplicld. 

KO ctrror. 

CLARI~SOS, J . ,  concurs in result. 

STATE v. J O H N  E. ELLIS. 

(Filed 20 May, 1936.) 

Constitutional Law F d: Criminal Law L f- 
Upon defendant's appeal from judgment and sentence by the court after 

defendant had entered n conditional plea of guilty unclela ch. 23, Public 
Laus of 1933, the case will be relnnnded in order that a jury may pass 
upon drfendnnt's guilt or innocence in accordance with defendant's con- 
stitutional right. 

APPEAL by defendant from Wil l iams ,  J.. at Xovember Term, 1935, of 
XEW HAITOVER. 

Criminal prosecution, tried upon warrant  charging the defendant with 
violations of the prohibition law. 

From a conviction in  the recorder's court of Kew Hanover County 
and sentence of sixty days on tlie roads, the defendant appealed to the 
Superior Court, where lie tendered a "conditional plea of guilty" under 
ch. 23, Public Laws 1933, which was accepted by the solicitor. 

Upon hearing the evidence, ~ ~ i t h o u t  the intervention of a jury, the 
court adjudged tlw defendant "guilty" and sentenced him to two years 
on the roads. 

Defendant appeals, assigning errors. 

A f forney-(;enem1 S e a z i d  and d s s i s f a n t  .lftorney-Gene.ia1 JIcJlul lan 
for the P f a f e .  

TI ' .  F .  J O W S  for defendant. 

S T A C ~ ,  C. J. I t  is conceded in the State's brief a new trial must be 
a~i-nrtled under authority of A'. c. Camby,  209 K. C., 50, to the end that  
a jury may pass upon the guilt or innocence of the accused, as is his 
constitutional right. I t  is so ordered. S. c. Hill, 209 X. C., 53. 

New trial. 
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COUKI'Y O F  RIECKLESRURG ASD T H E  BOARD O F  COUNTY COhIBIIS- 
S I O S E R S  FOI i  RIECKLESBURG COUXTY v. P I E D N O K T  F I R E  I x -  
SURANCE COMPANY, A CORPORATIOX. 

(Filed 20 May, 1936.) 

1. Taxation I3 d-City school bonds held by insurance company i n  t h e  
county held exempt from taxation by t h e  county. 

Plaintiff county sought to list for a d  c-alorenz taxation as  solvent credits 
certain bonds issued by a muniripality of another county and owned by 
a domestic insurance company h a r i i ~ g  its principal place of business in  
the countj. Held: T h e  bonds mere issued by the municipality as  a n  
administrative agency of the State to provide schoolhouses and equipment 
necessary to the constitutional school term, N. C. Constitution, Art. I. 
see. 27, Art. IX, see. 1, and \\ere for a public purpose. and the statute 
exempting such bonds from taxation. S. C. Code, 7971 ( M ) ,  in effect a t  
the time the bonds ere isaued, is constitutional and valid, the Legislature 
having been given authority by Art. T, see. 5, to provide for such exemp- 
tion from od rnlorem t a ~ a t i o n .  Art. T, sec. 3, Art. T I I ,  sec. 9, since the 
bonds, althourh the property of a private corporation, were issued for a 
necessary public purpose and purchased in reliance upon the statutory 
provision exempting them from taxation, and stand upon the same footing 
as  the school buildings erected nit11 the proceeds of the bonds. 

2. Statutes  A e- 
A statute will not be declared unconstitutional unless it  is plainly and 

clearly so, and any doubt \\ill be resolved in favor of constitutionality. 

D E ~ I ~ ,  J., concurring in result. 

APPEAL by  plaintiffs f r o m  Shazc', Ert~ergency Judge, 2 December, 1985, 
E x t r a  T e r m  Superior  Court  of MECKLESBURG. Affirmed. 

T h e  fol louing is  the agreed s tatement  of fac t s :  
"1. T h e  Piedmont  F i r e  Insurance  Company is a n d  was a t  all  t imes 

hcre i~ ia f te r  mentioned a corporation, duly chartered, organized, and 
existing under  and by vir tue of the  laws of the S ta te  of N o r t h  Carol ina,  
with i ts  pr incipal  place of business i n  the city of Charlotte, county of 
Necklenburg, S t a t e  of E o r t h  Carol ina.  

"2. T h a t  hlecklenburg County is  a political subdivision of the S t a t e  
of N o r t h  Carolina, and  a body corporate. T h a t  13. J. H u n t e r ,  H. W. 
Harkey ,  A. D. Cashion, R. F. Durin, and &I. H. T e a r n  a r e  the duly 
elected, qualified, and act ing members of the  board of commissioners of 
said county, and  as  such h a r e  the  poMer and  authori ty  to assrss ad 
zalorem taxat ion of property located i n  said county lanfu l ly  subject to  
taxation. 

"3. T h a t  on the tax re tu rn  date  i n  1935, the Piedmont  F i r e  Insurance  
Company owned and lwltl certain bonds issued by the city of Winston- 
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Salem on 13 May, 1929, for amounts aggregating $lC17,285, the said 
bonds being liercinaftcr referred to. 

"4. T1i:lt at the time tlie aforesaid bonds were issued by the city of 
Winston-Salem, at tlie present time and at all times herein mentioned, 
the city of TTinston-Salem was one of the municipalities of the State of 
Sor t l i  Carolilia, located in Forsyth County. 

' ( 5 .  That  the bonds hereiii referred to were issued pursuant to all 
ordina~ice duly ndopted by the board of aldermen of the city of Winston- 
Salem, on 20 January ,  1928, calling a special election for the purpose 
of voting upon an ordinance authorizing the issuance of bonds for 
$2,500,000 for school purposrs; that  the election was duly held on 
6 Marrli, 192s ;  that  tlie said ordiiiallce was duly approved; that the said 
bonds ~ v e r r  thereafter issued pursuant to thtt Municipal Finance A h t  of 
the State of Sort11 Carolina 'for the purpose of ncquiriiig, constructing, 
reconstructilig, and enlargilig public school buil:1ings1 ; that the records 
as required by section 4, chapter 214 of the Public Laws of S o r t h  Caro- 
lina for the year 1927, were duly filed in connectio~l with the issuance of 
the said bonds; that  the Private Laws of tlie State of Sor th  Carolina 
for the year 1927, chapter 232, as amended, were duly complied wi th ;  
and that  tlie proceeds from the sale of the above bonds were issued to 
purchase land and erect t ~ v o  junior high schools, to enlargement and 
equipment of f i ~ e  school buildings, to erect one new elementary school 
and one Segro  high school, and to provide for the extension of school 
grounds in tlie city of Winston-Salem, North Carolina, a photostatic 
copy of one of the said bonds, marked 'Exhibit A,' being hereto attached 
and made a part  hereof, all of the bonds that  were own12d by the Pied- 
mont F i r e  Insurance Company, as  first above mentioned, being similar 
i n  all respects to the bond the copy of wliic~li is attached, except as to 
the amounts and nlaturities of the same. 

"6. That  tlic Piedmont F i r e  Insurance Compaiiy did not list the 
above mentio~ietl bonds owned by i t  i n  the year 1935 For ad valorem 
taxes in Neclrlenburg County;  that thereafter the county of Mecklen- 
burg, through its duly elected and qualified board of commissioners, 
listed the said bol~ds and assessed the same for taxation against the 
Piedmont Fi re  Insura~ice  Company, notwithstanding the objection made 
at the time by the Piedmont Fi re  Insurancc~ Company; that  thereupon 
the Piedmont F i r e  Insurance Company g a w  notice of appeal, filed the 
necessary bond, all as required by law and in accordance with the stat- 
utes pertaining thereto, and appealed from the listing and assessment 
made by the county of Mecklenburg, acting through its duly elected 
board of commissioners in connection with the said bonds to the Superior 
Court of 3lecklcnburg County, North Carolina. 
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" 7 .  I t  is stipulated and agreed by and between the parties to this 
action that all legal formalities h n ~ e  been complied with and that  this 
case is properly before the court for atljudication. 

"The Piedmoiit Fire Iiisurailce Conlpany contends that the aforesaid 
boiids are uot subject to ad cctloreul taxes in Alecklenburg County, S o r t h  
Carolina, a i d  contends that the same are exempt from such tasatlon hy 
lan-, and niore particularly by section 7971 ( 1 0 )  of the Consolidatetl 
Statutcs of Sort11 Carolina, \\hick1 provides: 'The followii~g personal 
propert)- . . . dial1 be expmpted from taxation: Uoilds of this 
State, . . . ailti boiids of political subdivisions of this State. . . .' 
AIecltlcnlrurg County contends that tlie above mc~ltionetl hoiids are sub- 
ject to  the aforesaid ad z ~ a i o w m  taxes. 

"Hcilry E. Fisher and J. Clyde Staiicill, Attorneys for county of 
Afecklm~burg and Board of Meckltiiburg County Con~niissioners. 

"Gutliric, Pierce S. Blakeney, -1ttoriieys for Fiedmoiit F i re  Insurance 
Compaiiy." 

C o l ~ p  of bond omitted-Jurat by litigants. 
The juclgmmt of the court below is as follon s : '(This cause coming on 

to be heard before his Honor, Tliornas J .  Sliaw, at tlie 2 December, 1933, 
Ext ra  Term of the Superior Court of Necklenburg ('ounty, up011 tlie 
stutement of facts agreed to by the parties, a jury trial liaririg been 
exprcsly n a i l  etl; and, after duly coiisidernig the matters in controvcraj, 
the court is of opiiiiori that the school boiids issued by the city of Wiii- 
ston-Salem, owned by the Piedmoiit Fire Insurance Company on the 
tax return date iii 1935, and referred to in tlie agreed statement of facts 
are esenipt from ad c a l o r e m  taxation arid caiiiiot lawfully be taxed by 
the county of 3Ieckleiiburg, and that the said Piedmont Fire Insurance 
Compai~y is iiot liable for such taxes on said bonds. The court is not 
liolding that  all mu~iicipal  bonds :ire necessarily esenipt from tasatio~i.  
H o ~ r e v ~ r ,  the Coiistitutioii of North Carolina imposes upon the State 
the duty to proride for the education of the children of the State, and in 
the present case the State did not so p r o ~ i d e ,  but it empowered the city 
of Winston-Salem, oiw of its g o ~ e r ~ ~ m e l i t a l  ageiicies to do so; if the 
State had issued its own boilds for this purpose, they would be exempt 
from taxation, and since the city of Wii~ston-Sale~ii, as a gorer r i~ i i~nta l  
ageilcy of the State, issued the bonds for the aforesaid purpose, the court 
is of the opiiiioii tliat they are exempt from taxation either by tlie State 
or by a119 other governmental agency of tlie State. I t  is therefore 
ordered, adjudged, and decreed tliat the aforesaid bonds are exempt from 
a d  z~u lorem taxation by the couiity of AIecklenburg, and that  tlie same 
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cannot be lawfully assessed for taxation by Necklenburg County, and 
that the listing of the aforesaid bonds and the assessment made upon the 
same by the board of Necklenburg County Conmissioners for taxes for 
the year 1935 be and the same hereby are declared to be null and void, 
and that such listing and assessment be and hereby are vacated and set 
aside. I t  is further ordered that  the costs of this action be taxed against 
Mecklenburg County. This  13 December, 1935. Thomas J. Shaw, 
Judge presiding." 

The plaintiffs excepted arid assigned error to the judgment as signed, 
and appealed to the Supreme Court. 

J .  Clyde Stanci l l  and H e n r y  E. Fisher  for plainf i f fs .  
G u f h r i e ,  Pierce & Blalceney for defendant .  

CIARKSOS, J. The quclstion involved: Are the  bond^, issued by the 
city of Winston-Salem, a municipality, liable for ad valorem taxation in 
Mecklenburg County when owned and held on the tax return day by the 
Piedmont F i r e  Insurance Company, a North Carolina corporation, with 
its principal office and place of business in  Mecklenburg County, S o r t h  
Carolina, wlieii the proceeds from the sale of said bonds were used to 
purchase land and to erect school buildings on the same, and for other 
public school purposes in the municipality issuing the said bonds? We 
think not, under the facts and circumstances of this case. 

Constitution of Xor th  Carolina, Art. V, see. 3, in part, is as  follows: 
"Lams shall be passed taxing, by a uniform rule, all moneys, credits, 
investments in bonds, stocks, joint stock companies, or ctherwise; and, 
also, all real and personal property, according to its true value in 
money." t 

Article VII ,  section 7, declares: "No county, city, town, or other mu- 
nicipal corporation shall contract any debt, pledge its f a ~ t h ,  or loan its 
credit, nor shall any tax be levied or collected by any officers of the same 
except for the necessary expenses thereof, unless by a vote of the major- 
i ty  of the qualified voters therein." 

Article V I I ,  see. 9, provides: "A11 taxes levied by any county, city, 
town, or township shall be uniform and ad valorem upon all property in 
the same, except property exempted by this Clonstitution." 

The bonds in controversy were issued i n  accordance with the Constitu- 
tion and legislative sanction given the city of Winston-Salem, a munici- 
pal  corporation. I n  the agreed statement of facts is the following: 
"The proceeds from the sale of the above bonds were issued to purchase 
land and erect two junior high scliools, to enlargement m d  equipment 
of five school buildings, to erect one new elementary school and one 
Negro high school, and to provide for the extension of school grounds in  
tlie city of Winston-Salem, North Carolina." 
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N. C. Code, 1933 (hlicliie),  sec. 7971 (19),  i n  par t ,  is as  follows: 
"The f o l l o ~ \ i n g  personal property, and  n o  other, shall be exernptetl f r o m  
taxa t ion :  ( 1 )  Bonds of tliis State ,  of the United States, Feder:d f a r m  
loan boiids, joint stock land hank hontis, a n d  bonds of polif ical subdivi- 
sions of this S f a f e ,  hereafter ~ssued," etc. ( I t a l i cs  ours.) 

T h i s  same provision lias been included In tlie s ta tutes  of tlie S ta te  fo r  
m a n y  years. T h e  particwlar hontis uuder r o n s i d c ~ a t i o ~ i  n e r e  isiuetl by 
tlie city of Wii is to~i-Salem on 1 5  May,  1929. T h i s  same exemption was 
provided for  i n  section 306 of chapter  344 of tlie Publ ic  Laws of 1929, 
ratified oil 1 9  Marcli, 1929. I t  was section 306 of chapter  -128 of the 
Publ ic  L a v <  of 1931. I t  n a s  section 306 of chapter  204 of the Public  
L a n s  of 1933. Puhlic  Laws  1933, c11. 371 (p .  131), sec. 2, P r o p e r t y  
E . r ~ t ~ p f ,  ill pa r t  : "The follolring property shall he rxeilipt f rom taxation 
under tliis article : ( 2 )  Proper ty  passlng to o r  fo r  the use of the S t a t e  of 
S o r t l i  Carol ina,  or to or fo r  the use of municipal  corporations witliin 
+he S t a t c  o r  other  political subt l ivls ion~ thereof, f o r  esclusivcl? public 
11urpovs," etc. T h e  Geiicral Alsscmhly lias follol\ed a un i form prar t ice 
of espresqly exempting a n  nd ~ v l o r e r n  tax to be placed upon the bonds of 
the  Stnte  of Sort11 Carol ina and of ((tlie political subdixisiolis of this  
State." 

T h e  ci ty  of Winston-Salem, being a political s n b d i ~  ision of tliis State ,  
under  express a i d  clear language of the  General -lssemhly, thc1.e hot~tls 
f o r  scliool purposcs v e r e  exempt f rom ail ad calorenz tax. The munici- 
pal i ty  of Winston-Salcni, a political s u b d i ~  ision of the State ,  issntvl 
them anti tlie dcfeiid:rnt pmchasetl them as exempt f r o m  taxation. T o  
now t a x  them nould,  a t  least, sal or of bad f a i t h ;  but, if the t~sempt ion  
was unconstitutional,  this  could he done, as the C o ~ i s t i t u t i o ~ l  was i n  
existenre ~ ~ h e r i  the bond5 v e r e  isiued. TVe ceannot sce l ion the exemp- 
tion i n ~ p i ~ i g e s  the Coi i s t~ tu t io~i .  

Const. of S. C., Ar t .  I, see. 27, declares: "The people l i a ~ c  the rlglit 
to the privilege of education, and it  is the du ty  of t h e  S ta te  to guard 
and  main ta in  that  right." 

Ar t .  IS, sec. 1: "Religion, morality, aiid knowledge b c i ~ ~ g  nc>cessary 
to  good g o ~ e r n m e i i t ,  and  the, 1iappi11e.s of mankind,  schools :mtl the 
means of sliall foreyer bo tal~couraged. Sec. 2 :  T h e  G e ~ i c r a l  
AsstmblY, a t  i ts  first session under  this  ('oiistitution, shall provide by 
tnxntion ant1 othernise fo r  a g c i ~ e r a l  and  u ~ ~ i f o r m  system of public 
schools. nliercin tuition shall be free of charge to all  children of the 
S t a t e  betnee11 tlie agcs of S I X  aiid tneiity-one years. -\lid the children 
of the nl i i te  race and tlie cliildren of thc  colored race sliall be taught  i n  
separate public scliools; hut t h e w  shall be no t l ~ w r ~ r n i n a t i o n  i n  favor  
of, or to the prejudice of, eitl~clr race. Sec. 3. E a c h  rounty of the  Stnte  
shall hc diuided into a convenient number of districts, i n  nhicl i  oiic or 
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more public schools shall be maintained a t  least six months i n  every 
y e a r ;  and  if the  commissioners of a n y  county shall fa i l  to comply v i t h  
the aforesaid require~i ients  of this  scction, they shall be liable to indict- 
ment." 

Tllc General  A\sse~nblg of 1899 made ille first appropriat ion of 
$100,000 for  S t a t c  schools. I n  1931 (Publ ic  L a u s  1931, 1-21. 430) ,  under  
tlic I I ( ~ L e a n  Bill-n compromise measure-all the schools x e r e  t a l i ~ ~ l  
over by the S ta te  to he maintained for  six nloiiths cvicll year ,  nud mi 
appropriat ion of $16.500,000 each year  was made. Abcut $12,300.000 
f rom the g e ~ ~ c r n l  fund  n ~ i d  13c. ad r u l o r e n ~  tax 011 land. T h e  Gcncral 
, \sseml~ly of 1003 i ~ i c r e a w l  the  school terln to  eight nlolitlis (cli. 5Gd, 
Public  L a x s  1033) ,  took the  t a x  off of land and suhstitutecl :I 3c. sales 
tax to ,lid the sc~liools. Tlicre was also a n  appro l~r ia t ion ,  k ~ i o n n  ,IS the 
T a x  Rt~ luc t io i l  F u n d ,  of $1,300,000 for  each year. 111 1935 tlir> S t a t e  
npprolvintion was $20,081,000 f o r  the  first ,y a r  and  $20,000,000 for  the 
s c ~ o ~ l t l  year  (Publ ic  Laws 1933, ch. 4 3 i ) ,  TI it11 n 3c. sales tax :11id no 
tax  011 land. 

I n  J d i a a  .c. I\'artl, 1 9 s  S. C., i s 0  (482), citing authorities, i t  i~ said : 
"Under these a i d  otlier pertilient s e c t i o ~ ~ s  of the Const i tut io~i ,  it h a s  
heel1 liclld ill this  jurisdiction tha t  tliese p r o ~ i s i o a s  a re  innntlntory. It 
is  the d u t y  of the  S ta te  to p r o ~ i d e  a general n ~ i d  uniforln S t a t e  system 
of public scliools of a t  least six ~noiitlis i n  m ~ r ~  year  r;l~erciii tuitioii 
sliall be free of cliarge to al l  the  children of tlie S ta te  bctwccii the ages 
of six and twelitg-one. I t  is  a necessary cspense a n d  a ~ o t e  of the  
people is uot required to make  effectire these a n d  other constitutional 
p r o ~ i s i o ~ i s  ill relation to  the public scliool s ~ s t c m  of the State .  Under  
the manda tory  pol- is ion i n  relati011 to the public school system of the  
State ,  tllc finalicing of the public scliool system of the St:rte is in  the  
tliscrctiou of the General ,lssemhly by appropriate  legislation, either by 
S ta te  appropriat ion or through tlw county actiiig as a n  at lminis trat i re  
agency of the State." 

Tlle Co~is t i tu t ion  of Sort11 Carolina, Ar t .  IT, see. 3, s l r p m ,  is  uumis- 
takable i n  i ts  language : "Proper ty  belo~iging to the S ta te  s r  to a munici- 
pa l  corporation shall be exempt f rom taxation." 

Uefoi*e tlie schools were take11 over by the  State ,  under  the Constitu- 
tion, the municipal  corporations were agencies of tlie St:ite-"Political 
subdi1-isions of this  State." rndcr  the  Constitutioil these schools i n  
Winston-Salem a r e  not subject to  ad ca lorem tax, iior the bo~ids  issued 
under  lcgislatire authori ty  to  build them subject to ad  r a l w e n z  tax. 

Wheil a S ta te  steps down f r o m  her  sorereignty and  goes into business 
enterprises to compete TI it11 indiritluals,  then the ahore principle does 
not apply.  B o a r d  of F l u a n c e  C'ontrol of B u n c o m b e  C'o. 7!. Hende l - son  
Co., 208 S. C., 569, Anno. 1 0 1  AL L. R., 783;  B e n s o n  c .  J o h n s t o n  Co., 
209 N. C., '731. 
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1 1 1  Tl'cbb a. Porf Comnl., 205 PIT. C., 663 (674-5), i t  is  sa id :  "The 
provision i n  the  act by  which the  P o r t  Commission was created that  its 
p ropr r ty  and  the bonds t h a t  m a y  be issued and sold as  authorized by the 
act  shall be exempt f r o m  taxat ion by the Statc ,  o r  a n y  of i ts  1)olitical 
s n b t l i ~  isions, is  valid. T h e  General A l s w n b l y  has  the p o w r  to so pro- 
r ide ,  fo r  tlie reason tha t  t h e  property of tlie P o r t  Commission v i l l  be 
lir,ld, alitl the bonds will be iqsued iolcly fo r  public purposeq. TTliatc~ e r  
tlouht t l ~ o r c  nlny he as  to the  T a i idi tg  of this prouision, by rcnsoli of 
v c t i o ~ ~  3 of a\rticalc IT of the  Coliytitntion of this Statc ,  must be, under 
ne l l  ~c t t l e t l  principles of co~~i t i tu t io~ l : r l  co l i~ t ruc t io~i ,  resolretl i n  favor  of 
its ralitlity." l l in fon  1 % .  Sfczfe 7'it~ns1ircr, 193 3. C., 496. 

Tl i r  caws cited by plaiutiffs a re  not al)plicnble to the facts  i n  the  
prcst~nt  actioli-thev (lo liot : i p l ~ l  to bollds for  "p~thl ic  purposcq," such 
a s  t l i c v  school bond.., but p r i ra te  and such ns q~ra,l-puhlic corporntionq, 
as tlrninagc. bonds. 111 our  rewarcli,  u r  call fintl 110 autlioritj- i n  thi. 
S ta tc  t h a t  "~cliool bol~tls" like tiicl prcsc,nt, i>sued u l~ t le r  legislatire au-  
thori ty  b -  a mui~ ic ipa l i ty  fo r  buildinq schoolq f o r  f ree etlucatiol~ of tlie 
children of t l ~ c  State ,  as  contrmplated by the ( ' o n ~ t ~ t u t i o ~ i ,  liaq c\ e r  bcen 
taxed. P e r h a p s  tlicsc great  srl-1001s 111 the cities and counties of tlie 
S ta te  nould  ne\ cr h a r e  bceli built if the bol~tls n c r e  taxable. There  
a re  now 914 high schools mid 4,305 e lcme~i ta ry  schools in  our State .  
I n  tlie high scliools 156,593 and in tlie clcmcntary schools 736,05.i pupi l \  
a r e  enrolled. 

l ) e f r ~ n t l a ~ ~ t  bought these "sc~hool honds" under  a n  act of the General 
A \ w ~ m b l y  nliicll exempted thcm f r o m  taxation. They  y e r e  purchased 
by the  tlcfcrida~lt with this untlcrstanding. T h e  C o n s t i t u t i o ~ ~  of the 
State, if not in  dircct l a ~ ~ g u a g ? ,  cc>rtai~ily by implication, allows them to 
be exemljtccl, as the money was for  a puhlic purpose, to v i t ,  schools. 
T o  non tax them noultl  destroy c o ~ ~ f i d c n c e  slid noulrl be a w n b l a n c c  
of unfa i r  tleallng, mid entai l  l o ~ s  by defendant and al l  x h o  purchased 
tliesc tax-free "scliool bonds," urider lcgielatire sanction. T o  say the 
lcast, it  noultl  irnpalr thc credit of the  State, as  no one v o u l d  pu t  confi- 
dcnce i n  a S ta te  nhicl i  would enact a qtatutc to  exempt such qchool 
bo~itls f r o m  taxation, alitl purcliased tax-free, and  thercafter  allow them 
to be taxctl. Such  type of tlealillg vould  be reprehensible i n  a n  i i i d i ~ i d -  
ual,  and  tlie legal a ~ i t l  moral  nsprct nould  apply  to a n  agency of the  
State-the b o ~ ~ d s  of political subrlirisions of this  State .  B y  taxing 
tlefentlar~t corporation, the qffect is to tax, n o  doubt, n.idons, guardian., 
a1111 other  fitluciarieq nl io  purchased these tax-free bonds untler legisla- 
tix-e sanction and  rho h a ~ e  done so no doubt to l i ~ e  off of the interest 
on the  bonds, or to p ror ide  support fo r  minors. 

I n  I f i n t o n  7%. ,Yfafe T~.eap,.er, supra ,  a t  p. 499 (quoting from Sutfon 
c. Phil l ips ,  116 N. C., a t  11. 504), i t  is declared: (' 'While the courts h a ~ e  
the  poTver, and it  is  their  d u t y  i n  proper  cases, to  declare a n  act of the  
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Legislature ui~coiistitutional,  i t  is  a well recognized priiiciple tha t  the 
courts n-ill not declare rhat  this coordinate branch of the government 
has  csccetletl the powers vestcd i n  it  uiiless i t  is  1)laiirly ( lnd clearly the  
case. I f  t h e r e  is  a n y  i ~ e a s o n a l i l ~  doul:f,  it  rill be ~ ~ r s o l v c r l  in f a c o r  of t he  
I n ~ c ~ f u l  c . ~ ~ r c i s e  of t h e i r  p o ~ r e r s  11y f h e  ~ e p w s e n t a f i ~ e s  of f h e  peoplr .  
( I t a l i cs  ours . )  . . . ( p ,  505) I t  cannot be said t h a t  this  act  is  
plaiiily and clearly u~icoiistitutional.  'The tloubt, if any,  must bc re- 
s o l ~ c t l  i n  favor  of the G e i ~ c r a l  Asserrib:y.' " 

F o r  111c reasons g i ~  en, tlie jutlgmeiit of tlie court below is  
*~ffir111etl. 

I ) e v ~ s ,  J., concurs i n  tlie result reached by the Court  tha t  school bonds 
of die  ci ty  of Winston-Salem in the hands  of all investor resitling i n  
Meckler~burg County  m a y  not be locally asscsscd f o r  taxatioil, but  
rcgartls the citation of B e n s o n  v. J o h n s t o n  C o u n t y ,  209 S. C., 731, as 
uirncccssary to this  coiiclusion. I11 t h a t  case it  was held tha t  cer tain real  
property brloiigii~g to a municipal  corporation was 110 esernpt f rom 
tasatioli .  Hcrc,  upon a different ground a different result is reached. 

T h e  nr i t e r ,  ill his  dissent i n  the B e n s o q  case ,  s u p r a ,  expressed his ~ i e w  
t h a t  tlic positive aiiti u imis takab le  language of tlie Comti tut ion,  -1rt. IT, 
sec. 5, w1iic.h tlcclares tha t  "property belongiiig to tlie S t a t e  or to  a 
municipal  c o r p o r a t i o ~ ~  sliall bc exempt f r o m  tasatioii," m a y  ~ o t  be 
iuiicntled or qualified by judicial construction. 

STATE r. RALPH DILLS ASD LUTHER E. OSBORKE. 

(Filed 20 hIay, 1936.) 

1. Criminal Law F a-Plea of former jeopaCdj. may be determined by t r ia l  
jury under  general plea of not  guilty. 

I~efenclants entered a plea of former acquittal and refused to plead to 
the indictment until the plea of former acquittal had teen determined. 
The trial court entered a general plea of not guilty and submitted tlie 
question of former acquittal to the trial jury. H c l d :  The trial court has 
discwtionnry power to  11:1re the same jury pass upon the question of 
forilier jeopardy under a general plea of not guilty, and dc.fendants' escep- 
tions cannot be sustained, the mz~tter being solely one oi' procedure, and 
the trial court's discretionary determinatiofi thereof not being rerie\rable. 

8. Cr in~ina l  Law F d-Charges held for  diffcrcnt offensee, against differ- 
en t  pcrsons and plea of former jeopardy \\as bad. 

Under a special verdict the jury found that defendants had been tried 
for the murder of a certain person in an ntircmpt to coiuinit robbery, and 
liad been acquitted, S. C. Code, 4614, and. that the prc.sent indictment 
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charged defendants \I ith robbery n i th  firearms from the companioll of the 
person they mere formerly charged with liilling, N. C. Code, 4267 ( a ) ,  the 
t v o  offenses haling been committed a t  the same time, and evidence of 
guilt of one of the offenses being substnr~tially the same a s  the evidence of 
guilt of the other. H t l d :  The s ~ r c i a l  verdict suplmrts tlie court's deter- 
mination of the plea of former :~cqnitt:~l again<t tlefend:ints, the charges 
I~einr  for segnr:rte offenses committed aqainqt different persons. 19. T .  

Clcw~nro)! s ,  207 iY. C., 276, cited and distinguished. 

-11.1q i r ,  by defe r~ t i : r~~ts  f r o m  I'le\<. J . ,  ant1 a jury, a t  Regular  Decern- 
her Term,  1935, of GI~ILFORI). x o  error .  

Tlliq is :I case i n  n l ~ i r h  tlic def(~nd:intq R a l p h  1)ills and  L ~ t l i t r  E. 
Oqhor~le n e r c  trictl i n  the  S n p r r i o r  Cour t  of Guilford County a t  the 
Ilerernbr~r C"rimil1a1 Term.  1935. on a charge of rohbcry nit11 firearms. 
- I t  a pr ior  t e rm i n  tlie same c o n l ~ t y  t l i ty  hat1 bee11 tried upon tllc rliarge 
of murtler i n  t l ~ c  first dcgrrc, the S t a t e  c o n t e n t l i ~ ~ g  tha t  t h p .  killed 
TTilllnn~ 1);lris v l ~ i l e  i l l  a11 cifnrt to l)c,rpetrate a rohbcry. Of this  
czlial,pc r1ic.y n t r e  acquitted. T h i s  case n a s  tried hrfore his Honor,  
J .  Wi l l  l'lesi, J r . ,  judge presiding. 

I7po11 t l ~ t  c d l l n g  of tlie case fo r  t r i a l  tlie t l c f e ~ ~ d a n t s .  and each of them, 
through their  c o u n s ~ l .  entered LI pl(>a of f o r ~ i i ~ r  jcopartly and rcfuqed to 
plead to tlic hill of intlictment unt i l  thc 1)len of former j ropardy was 
tlrtrrriii~ic~tl. Thcrcupo~i .  thc~  court lielil that  the  plea const i tut~cl  a 
r e f l ~ s d  to plpad to the hill of indictnicl~t  and. therefore, was :I plea of 
"Sot  guilty." 

T h e  court fu r ther  l~cl t l  that  ulltler the general plea of ('Not p i l t v "  
i n t c r l ~ o m l  Ly the court, thc ~lcfcntlantq, and  each of them, a re  elititlet1 
to sulunit sllcll e x i d e ~ ~ c c  as  m a y  be pertinent up011 the question of former 
jeopardy as \\ell  as  to tlic cl~nrgeq eontai l~ed ill tlie above indictment. 

T o  this  ruli11g of tlw court t h c ~  drfcntlnnts excepted, m i l  this i~ the 
drfendants'  firsf e c r e p f i o n .  

,Ifter a co~~ferc.uce be tnco i  tlie solicitor fo r  the  State ,  counsel fo r  the  
t l c f t ~ ~ d n n t i ,  and hi?  ZIolior. the fol loning proceedings were he ld :  

"T-11011 thc. issuc of former jeopardy submitted to the  jury, the ju ry  
fintls thc~ following facts  and  returns same a -  i ts  special rer i l i t~t  : 

('Tllat tllr d e f w d a n t s  n ere i~ltlictrrl  hy tlie g r a n d  j u r y  of Guilford 
('ouuty for  the ilnirder of Wil l iam Dar iq  on 18 October, 1934, and  were 
tried upon tllc bill of ~ n t l i c t ~ n e n t ,  w1iic.h said bill of iridictme~it is incor- 
poratccl :I< par t  of this ipccinl r rr i l ic t  hy referrnee and made  a par t  of 
this ~ 1 1 e ~ i a l  ~ t d i c t  by referonce and made a par t  hereof. (See copy of 
same attached here.) T h a t  said t r i a l  took place i n  the Supcrior  Cour t  
of Guilforcl County, i n  Octoher, 1935, a t  n h i c h  t ime the j u r y  rendered a 
verdict of ' S o t  guilty.' 

"That  a t  tlie said t r i a l  the  S t a t e  offered eridence tending to show 
that  the defendants n e r e  together on the n igh t  of 13 October, 1931, and 
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that in the attempted robbery of William Davis and his father, E d  
D a ~ i s ,  killed the former with a pistol or some other deadly weapon, by 
striking the said William Davis o w r  the head with the pistol or some 
other tl(3adly neapon, causing his death from the said blow; and that a t  
tlic said time and place tlie defendants assaulted E d  Da\  is, by striking 
liiui eve ra l  b l o w  with a sliotguri, and took from the person of E d  Davis 
tlie  sun^ of three l ~ u ~ i d r e d  aud ~~ inc ty -one  ($391.00) dollars in molley, 
and from the person of William Davis the sum of six ($6.00) dollars i11 
money. 

"Tliat in the said trial E d  Davis appeared as a nitiless for tlie State, 
and testified that  a mail looking esactlg like the defend,n t  Luther E. 
Osbor~~e ,  a11t1 a mall looking exacatly like the dc feiidant Ralph Dills, were 
the tn o persons n h o  liad robbed him and had robbed and killed liis son. 

'(T1i11t 11011. F. Doiiald Phillips, judge prcsiciing, cha rg l~ l  the jury in 
effect that if they found that the tlefendaiits Mere a t  the scene of the 
alleged robbery aud killiug, as a rcsult of ail agreement or conspiracy 
tlieretofore made, or if they found that either of the defs~ldants killed 
William Davis ill tlie atteiiipted robbery and the other was present, 
aidillg ailtl abetting, tliat they nould render a verdict of 'Guilty of mur- 
der ill the first degree'; and, otllerwise, they nould render a ~ c r d i c t  of 
' S o t  guilty.' 

( 'That the said jury, after considering the elidence of the said E d  
Davis, and of other witnesses tendi~ig to corroborate liini, and upoii the 
charge of the court, as above outlii~ed, rendered a verdict o '  'Not guilty.' 

"Tliat follo~ving tlie trial and acquittal of the defendants Luther E. 
Osborne and Ralph Dills, as above set forth, the court oidered the de- 
fendauts Ralph Dills and Luther E .  Osberne held to be dealt with on a 
c>hnrge of robbery with firearms under tlle statute as to ISd Davis, the 
same being section 4267 of Consolidated Statutes of S o r t h  Carolina. 
Tliat ill obedience to said order said tlefeiidants were so held, and the 
solicitor for the State, subsequent tliereto,prepared a bill 3f indictment 
charging said defendants with thc crime of robbery nit11 firearms. That  
tlle grancl jury returned a true bill upon said charge, which said bill is 
hereto ~ e f e r r e d  to and is  part of tlie record in this case, and made a part 
hereto (copy of said bill is attached hereto) the same as if specifically 
set out herein. 

('That a t  the regular term of Superior Court of Guilford County for 
tlie trial of cri~iiinal cases, held 011 1 6  December, 1935, said case was set 
for trial on Wednesday, 18 December. Tga t  said case was called for 
trial upon tlie bill of indictme~it referred to. Tliat upon being called 
upon to plead, the defendants, and each of them, through their counsel, 
entered a plea of former jeopardy, and refused to plead to the bill of 
indictmelit in other terms until tliat plea be disposed of. That  the court 



S.  C.] S P R I N G  TERX, 1936. 181 

derlinerl to  have said plea determined first, and  again requested the 
Jefer~r!ant j  to plead to the bill of indictment In the  l ight  of said holding. 
1r111ch the defelldalits refused to do. Thereupon, tlie court  held tha t  the 
yald i ~ l e a  \ \ as  tantamount  to a g c w ~ r a l  plea of ( S o t  quilty,' a l ~ d  that  
ulitlcr tlie lioltli~ig of t h r  court the c l e f c m l a ~ ~ t ~  11 ere c ~ ~ t i t l e i l  to contest the 
q ~ ~ ~ + t l o ~ i  of their  guilt  upon the ~ i lc r i t s  of the case. a i d  al,o to offw such 
t rJ , t~rno~iy as  m a y  he co111petcut ulmn their  l ~ l e a  of f o r n ~ e r  j e o p a r t l ~ .  T o  
u ~ t l  1d111gs thc d c f ~ ~ i t l i t ~ ~ t i  111 a p t  t m e  cwepted. Tliereupoll, the j u r j  
v a i  ;c,lpctctl, sworn. n11(1 ~ n ~ p a ~ i r ~ l c ( l ,  a1111 the fol loning e l ~ t l e n c e  offered, 
to I\ l t  : 

"Tlic~ S t a t e  offerctl e \ ~ d ( ~ ~ c c l  t c ~ n t l i ~ ~ g  to s l ~ o ~ v  that  on t h e  night  of 
13 October, 1934, as  Ki l l i a rn  I l a ~  1s n a >  d r i ~  ing liomen ard,  accompa~iietl  
b~ his father ,  E d  11:1\i~, and a t  a l~oi l i t  : ~ p l ) r o s ~ m a t e l y  five mile< south of 
Grccw~boro  the car  n a s  forced ton:rrds the tlltch arid made to >top by tlw 
occupa~i t s  of a F o r d  roadster. 

" T l ~ a t ,  a f te r  bemg stopped, one of the men ill the  F o r d  car ,  and nhose 
face n a i  par t ia l ly  conccal~t l  nit11 a l ia~ldl i rrcl~ief  or other nieanq, d ren  a 
Aotgun  upon the said E d  D a ~ i s ,  and a t  the same t imc a ~ i o t h e r  occupant 
of the F o r d  car  came to the  scene carrying a pistol;  tha t  both E d  Davis 
a d  Williaru D a r i s  n e r e  stricken by the two men above referred to m t l  
n c w  robbed, thc said E d  D a l  is  b&g robbed of approximately $391.00 
a11d the  said Wil l iam D a ~ i s  of $6.00. 

"Tha t  i n  the perpetration of said robbery, E d  D a l i s  r e c e i ~ e d  a blon 
011 tlie Iiead requir ing sixteen stitches, and tha t  the said W ~ l l i a m  D a ~ i s  
receivctl a blow a t  the back of his liearl xil~icll  la ter  caused his death. 
T h a t  E d  1 ) a ~  is identified the  defelidant Luther  E .  Osborne as  heillg the 
rnan n i t l i  tlw s h o t g u ~ l  at  tlie scene of said robbery and the  person who 
actually took his  pocketbooks c o n t u i ~ ~ i n g  his money f rom his pockets as  
lw n as lying on the ground af ter  being stricken. T h a t  he  fu r ther  stated 
that  the defendant Ra lph  Dills looked csactly like tlic m a n  carrying the  
p ~ q t o l  a ~ d  nl io a ~ c o m p a n i e d  and  assisted the  m a n  he identified as  
Osborne ill tlle said robbery and murder .  

"The foregoing test imo~iy n a .  used by the S ta te  In the t r ia l  of thc 
case against the dcfendarits Luther  E. Osbor~ie  a i d  R a l p h  Dills, ill n hicli 
thcy \\ r re  cliargetl u it11 the murder  of Wil l iam I l a \  is on tlie riight of 
13 October. 19.11, i t  being a t  thc Game t ime and place referred to in  the 
t e s t i l ~ ~ o n y  of tlie n l t ~ i c s s  i n  th i s  c'rse, n i t h  other testimony of l ~ k e  char-  
acter ; n lllc*ll said e\ idenre the defendaiits i n  this case introduced to 
sustain rhcir plea of former jeopardy. 

"Tha t  the hill of int l ic tme~it  upon x h i c h  the  defendants were tried for 
murder  did not charge a n  assault or attempted robbery upon the person 
of Ed 1 ) a ~  is, nor  did it otliervise refer to hi111 except tha t  his llame was 
listed a s  a State's nitness. T h a t  said bill of indietnient was a i-alid bill 
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of indictment, that  the defendants were tried before a competent jury, 
duly impaneled and sworn to make true deliverance of the case in a court 
of competent jurisdiction, and the defendants were acquit1 ed. That  judg- 
ment was entered on the verdict of acquittal, which judgment still 
remains in full force and effect and has not heen reversed or made void. 

"We find the foregoing facts, and if on such facts the court is of the 
opinion that  the defendants have heretofore been placed in  jeopardy on 
the charge contained in the bill of indictment, then we, the jury, answer 
the issue submitted to us 'Yes'; and if the court be of the opinion that 
the tlefendants hare  not heretofore been placcld in former jeopardy, then 
we aris~ver the said issue 'No.' " 

The following issue was submitted to the jury:  "Have the defendants 
Ralph Dills and Luther E. Osborne heretofore been placed in jeopardy 
on the charge contained in the bill of indictment ?" 

rpon the return of tlie jury it pronounced that i t  had arrived at a 
rerdict, and that  upon the general plea of guilt or innocence, it found 
that the defendants were guiltg as charged in the bill of indictment. 
Up011 the plea of former jeopardy the jury returned as its answer the 
facts as set out in the special verdict. 

Upon the facts being fouiid by tlie jury as set out in the special ver- 
dict, the court gaTe as  its opinion, and so held, that  the defendants had 
not heretofore been placed in jeopardy on the charge contained in the 
bill of indictment, and thereupon, under the authority contained in the 
special verdict, answered the issue "Xo." 

To the ruling of the court that  the facts found by the jury as incorpo- 
rated in the special verdict did not sustain the plea of former jeopardy, 
the defendants in apt  time objected and excepted, the defendants con- 
tending as a matter of law that  the issue should be answered "Yes" and 
the defendants found "Not guilty" and discharged, and this is the de- 
fendarits' second e x c e p f i o n .  

Thereupon the court pronounced judgmei'it upon the ~yerdict sentencing 
each defendant to twenty (20) years in the State's Prison, to be worked 
under the supervision of the State Highway and Public Works Commis- 
sion. To the judgment each defendant excepted, and this is  defendants' 
third excep t i on .  

'(STATE OF NORTH CAROLIXA-GUII.FORD COTSTY. 
Superior Court, October Term, 1934. 

"The jurors for the State upon their oath do presenl-, That  Ralph 
Dills, Luther E. Osborne, Pau l  Sams, Robert Smith, R(luben Varner, 
late of Quilford County, on 13  October, AD.  1934, with fI3rce and arms, 
at and in the said county, feloniously, willfully, premeditatedly, and 
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deliberately, and of his malice aforethought, did kill and murder Wil- 
liam Davis, contrary to the form of the statute in such case made and 
provided, and agailist the peace and dignity of the State. 

H. L. K o o s ~ z ,  Solicitor." 

"STATE OF KORTH CBROLIR'A-GUILFORD COUKTY. 
Superior Court, Koreniber Term, AD.  1935. 

"The jurors for the State upon their oath present, That  Ralph Dills 
and Luther E. Osborne, late of the county of Guilford, on 13 October, 
in the year of our Lord one thousand liine hundred arid thirty-four, with 
force and arms, a t  and in the county aforesaid, unlawfully, ~ ~ i l l f u l l y ,  and 
feloniously l i a ~ i n g  in possession or with the use or threatened use of 
certain firearms or other darigerous weapon, implement, or means, to 
wi t :  -1 shotgun, the life of E d  Davis was eridangcred or threatened, did 
unlanfully take or attempt to take the personal property, to wi t :  Good 
arid lawful money of the value of $391.83, from E d  Davis or from the 
place of business, residence, or other place vhere  the said Ed Davis was 
in attcndniice, against the form of the statute in  such case made and 
p r o ~ i d e d  against the peace and dignity of the State. 

H. L. K o o s ~ z ,  Solicitor." 

The defendants made the following exceptions arid assignments of 
error and appealed to the Supreme Court : "(1) T o  the ruling of the 
court that the question as to former jeopardy of the defendants should 
not be determined prior to, and in  a separate inquiry, the determination 
of the question of general guilt or innocence of the defendants. ( 2 )  T o  
the ruling of the court that  the facts found by the jury as incorporated 
in the special verdict did not sustain a plea of former jeopardy, and 
amwering the issue T o . '  ( 3 )  To the judgmriit of the court sentencing 
the defendants." 

d f t o ~ n e y - G e n e r a l  Spa~cel l  and Ass i s fun f  Attorney-General X c J f u l l a n  
for f h e  State .  

J .  -1. _lI?jaff for defendanf  Ralph Dills. 
Gold, X t A n a l l y  iC. Gold for defendant Lu ther  E .  Osborne. 

CI,.IRI;SOX, J. The maid contention of clcfe~idants is their plea of 
former j~opardy.  The first bill of indictment upon which defendants 
\\ere tr i td and acquitted was for the homicide of NTilliam Davis, on 
13 October, 1934, a d  d r a n n  in conformity with S. C. Code, 1035, see. 
4614. The second bill of ilidictme~it upon which defendants nere tried 
alid convicted \ \as for the robbcry n i t h  firearms from E d  Davis, and 
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tlra~vn in conformity with N. C. Code, 1935 (Michie), see. 4267 ( a ) ,  
which is as fo l lo~rs :  " - h y  person or persons who, having in possession 
or wit11 the use or tlireatened usc of any firearnis or other t la~~gerous  
vrapou,  implement, or means, whereby the life of a person is endangewd 
or thrc>atened, unlawfully takes or a t tenip ts to  take personal property 
from another or from any place of business, residence, or banking insti- 
tution or any other place where tliere is a llerson or persons in attend- 
allccl, at any time, either day or night, or n.ho aids or abets ally such 
person or persons in the commission of such crime, shall be guilty of a 
felo11- and, upon conr-ictioll thereof, shall be pu l i ihx l  b:; imprisonme:lt 
for not less than five or not more than thirty years." 

The two crimes are separate and distinct : (1)  For  the homicide of 
V i l l i a ~ n  D ~ I - i s ,  (2 )  for robbery ~ i t h  firearms from E d  Davis, under the 
statute. There is 110 identity of offenses. 

Tlie defendalits do not challenge the verdict of guilty under scc. 
4267 ( a ) ,  on which the defenclalits were convicted and sentenced, but 
rely for an acquittal on the ground of the plea of former jeopardy. 
The tlcfendants further coiltend thnt the court below committed error in 
refusing to pcrmit the defendalits to h a w  tlic4r plea of former jeopardy 
first determined and passed upon before requiring them to procced with 
the trial of the actio~i upon its merits. K e  do not think that  the excep- 
tions and assignments of error on either contention can Ee sustained. 

I n  S. r .  Cale ,  150 S. C., 803 (SO?), we find: ( (Alcc~rd ing  to the strict 
rules of criminal procedure, the pleas of 'not guilty' and 'former c o n ~ i c -  
tion' could not bc entertained and determined before on(, and the same 
jury;  and it is further recognized and established tha t ,  on a plea of 
former co~iviction,  hen material questions of fact are jnvol~ed in the 
issue, as in the case of dispute as to the identity of the p a h e s ,  the deter- 
mination of such plea is for the jurx. But, as  shown in :I learned opin- 
ion by the present Chief Justice, in S. c. EI l ,~~or t l z ,  131 S. C., 7 7 3 ,  the 
plea of former conviction is not treated in many respects as one involv- 
ing the substantial question of guilt or in~iocence of defendant, but as 
one npproachilig more nearly the detern~iaation of a civil issue, and by 
colisent it may be entertained and determined at the same time v i t h  a 
plea of not guilty, and, when so agreed upon, may be heard a d  decided 
by the court. Tliere was no error, therefow, in the method by which 
the case has bee11 determilied," citing authorities. S. c. Ellis, 200 
S. C., i? (80).  

We see no prejudicial error in this record in  determining the plea of 
former jeopardy under the plea of "Xot guilty" before ihe same jury. 
The matter was one of procedure and, under our liberal practice, was in 
the sound discretion of the court below, and camot  be held as prejudicial 
error. 
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I n  T'ol. 1 (12th Ed.), TTliarton's Cr imina l  L a n ,  pp. 537-8, par t  of 
sec. 394, i t  is declared: ( 'Same act m a g  conqtitute two or  more offeiisei 
whirli  a r e  distinct f rom each other. I n  such case< tlic nccused m a y  be 
separntclg prosecuted and punishod for  cacli, ant1 a couriction or ac- 
q u i t t d  in  a l)rosecution for  the one \ \ i l l  not romt i tu te  a bar  to a t r ia l  fo r  
thc other. Thus,  nllere two o r  more  a r e  assaulted, robbed, or them goods 
stoleii, or a re  shot or murdered by one and  the sanie act and a t  the sanie 
time, c o i l ~ i r t i o n  or acquittal on d11 indictment fo r  o f f ~ n e e  agaiiikt the 
one n ill be no bar  to a t r ia l  on a n  indictment charging the offemc aga i l~s t  
tlie other." 

I n  Xl l le r  on Cr imina l  L a w  (Handbook  Series),  1). 543, par t  qec. 197, 
it is said:  "Where the same act co~lst i tutcs  distiilct offenses, ncither a11 
ncq~l i t t s l  nor a conriction for  one offense ni l1  bar  a subsequent pr0sec.u- 
tioil fo r  the  other." S. 1 % .  3 - u s h ,  S6 S. C'., 630;  S. z.. Gilison, 170 S. C'., 
697 (700).  

T h e  defendants rely on h". c. Bcll, no5 X. @., 225, :ind h'. I .  C'lejnmons, 
I U i  N. C., 2T6, nhicl i  n e  think dibtiliguishable fro111 the  pre\cnt actloll. 

F o r  tlie reasoll- g i ~  cii, n e fiiitl i n  the judgment of tlie court below 
S o  error .  

MKS. E'LORESCIC TAYLOR v. MRS. B E R T H A  T. I t I E R S O S ,  ADMISISTRATRIS 
OF W. P. R I E R S O S ,  A ~ D  R O B E R T  TAYLOR. 

( Filed 20 Nay, 1936. ) 

1. Automobiles C f- 
'I'he mrre fact of skidding ic: insnfficient to establish negligence on the 

part of the driver of an &~~to~nobile ,  but where the skidding i~ cnused by 
the negligent operation of the car, the driver is liable for injuries result- 
ing therefrom. 

2. Trial D a-Discrepancies in  testimong of witness will not warrant  dis- 
regard of her  testimony for plaint ie  on motion t o  nonsuit. 

Discrepancies in tlie testimol~y of a witness upon her esaniination in 
chief and upon cross-esamination, and her testimony in a ]?rior action, 
does not justify tlie disregard of her t es t imon~ favorable to plaintiff in 
passing upnn defendant's motion to nonsuit, it being the province of the 
jury to  determine a t  which time, if a t  all, her testimony was accurate. 

3. Autoniobiles C f-Evidence held suffcient t o  show tha t  skidding was 
caused by negligent operation of car.  

The evidence favorable to plaintiff tended to show that defendant's 
intestate was driving hi8 car a t  a speed of forty-five miles per hour along 
a \vet street in heavy traffic in a thickly ~opula ted  residential section of 
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a city when the car  skidded fifty feet  and careened to the  I ~ f t  orer  the  
center of the street  and hit  another ca r  going in the opposite direction, 
resulting in  the  injuries in  suit. Held: The eridence was  sufficient to be 
submitted to the  jury on the  question of whether the s l i~dding of the ca r  
was  caused by i t s  negligent operation by defendant's intestate. 

4. Segligence B &Doctrine of last clear chance may ririse only when 
plaintiff is guilty of contributory negligence. 

Tlie doctrine of last  clear chance may arise only when plaintiff is guilty 
of contributory negligence, and one of defendants. sued a s  joint tort-feasor, 
may not resist recovery by plaintiff on the ground tha t  the other defend- 
ant  had the las t  clear chance to nvoid the illjury. 

5.  Automobiles C i-Held: Evidence failed to show inlervening negli- 
gence, since driver's negligence was actiw and not passive. 

Plaintiff's evidence tended to show that  plaintiff was  a gratuitous quest 
in a car  driven by defendant's intestate,  that intestate drove his car  about 
forty-five miles per liour down a n e t  street  i n  heavy twffic in  a thickly 
populated residential district of a city, tha t  the car  sliidded nplxosimately 
fifty feet and careened to the  left  $0 tha t  i t  n.as about seven feet orer  the  
center of t he  street  when i t  collided ~ v i t h  :[nother ca r  which was  being 
driven by the other defendant in the opposite direction. Plaintiff's evi- 
dence also tended to show t h a t  the  driver of the  other cr r failed to keep 
:I proper loolrout, tha t  he  could h a r e  seen that  intestate's car was  out of 
control and could have avoided the collision by turning tf ree feet fur ther  
to his right, although he was  to his right of the center of the street  when 
the  collision occurred. Hcld:  Defendant adminis t ra t r i s '  motions to non- 
suit  were properly denied. since there was  n o  contention of contributory 
negligence on the par t  of plaintiff necessary to suplmrt t he  doctrine of las t  
clear chance, and since the el-idence discloses t h a t  intestate's neg1izeni.e 
w a s  active and not passive, rendering untenable the con:ention that  de- 
fendant driver's negligence mas the  sole proximate cause of the  injury. 

6. Automobiles D b- 
The "gross negligence" rule does not apply in this jurisdiction to actions 

by a gratuitous guest t o  recorer f rom the  driver for  iniiuries sustained 
in a collision. 

7. Automobiles C f-Evidence held sufficient to be submitted to jury on 
question of negligence in failing to keep proper lookoui . 

The evidence disclosed that  the  ca r  i n  ~ r l i i ch  plaintiff was  riding a s  a 
guest sliidded approsimately fifty feet  and careened to the left so that  i ts  
left front wheel was  about seven feet over the center of the btreet when 
i t  struck the  car  driven by defendant, t ha t  dt3fendant was  clrivinq his car  
on the  right side of the street  a t  about twenty miles per liour, but t ha t  he 
could have seen tha t  the car  i n  which plaintiff was riding was out of 
control, and that  he could have avoided the collision b j  turning three 
feet fur ther  to his right, there being about seventeen feet between his car  
and the right curb. Held: The evidence \!as sufficient t o  be submitted 
to the jury upon plaintiff's allegations tha t  the driver of the car  failed 
to kwl )  a proper lookout, and was driving in a reckless manner in view 
of the conditions of the street  and the  surrounding circumstances. 
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8. Segligenre D d-Instruction on question of proximate cause held sum- 
ciently full in absence of request for special instrurtionr. 

IYhere, in an action by a guest against two tlrfentlants upon allegations 
that the collision causing her iiijiiries resulted from the conwrrcnt nefli- 
gcnce of thc drivers of the t w s .  the vourt correctly c:linr:es the la\r on 
the question of prosiruatr cause, the objection of o11e ~lefelidnnt that the 
charge was not sufficielitly full in riew of his (,ontention t11:tt the nesli- 
fence of the other clefendant was the sole prosimnte cause of tlie collision 
will not be sustained, it being ivqnired of defendant, if he n-islictl more 
~mmtienliar instructions, to Ilnre aptly tendered x request thcrc~for. C'. S.. 
565. 

9. Appeal and Error F b- 
A11 exception taken hg one ilefmdn~it to the cl~nrze of the court on an 

issue relating solely to the other defendant's l i ab i l i t~  a ~ i d  in 110 way 
affecting the interest of the exreptin:: defendant, will not he cwnsidrretl. 

10. Appeal and Error G c- 
Assigiiments of error not discuswil in apyellnnt's Ijrief are tleemetl 

abnndonetl. Rule of Practice in  the Supreme ('onrt, So. 2s. 

T h i s  is  ti c i l i l  action to  recover tlanmges f o r  per ional  injnrieq alleged 
to lial e bwii ~ ieg l ige i~ t ly  inflicted. 

T h e  plaintiff allcgetl and offered e r idenw tellding to p r o l e  tha t  oil 
1 J u l y ,  1934. on T c i t  Track  Strect,  ill the city of C'linrlotte, wliile she 
n:1$ r i d i ~ ~ g  as  a guest ill the automobilr of the  iiitebtate of thc dcfei~clant 
R~erqolr,  the <aid intestate tlrore said automobile a t  a n  u n l a n f u l  rate  of 
speed and ill a r e c k l e s ~  a i d  ncgligeut manner  oil the left side of a street, 
causing i t  to s h d  mid to collide nit11 the  automobile of the codefendant 
T a j l o r ,  r e w l t i n g  i n  ycrious arid permanent i n j u r y  to the plaiiitifl. 

'l'lle ljlnintiff fu r ther  allrged a ~ l d  offered el i t l e n c ~  teritlit~g to pro\  e 
tha t  the defelitla~it Ta,lor w r s  operat ing his an ton~ohi le  on the  occasion 
in questiou rlegligeutlj, "nit21 a (libregard of tlie safety of thi; pl;liritiff, 
and  n i t h o u t  keeping x groper  lookout for  persons traveling upon said 
street." : ~ n d  tlicreby caused t h e  collision vl icrein the plaintiff was 
injured.  

T h e  issues submitted to arid answers made by the  ju ry  were as fo l lons :  
"1. W a s  the  plaintiff injured by the riegligence of Mr. P. Itierson, 

deceased, a s  alleged i n  t h e  complaint ? h s w e r  : 'Yes.' 
''2. TTas the  plaintiff i ~ ~ j u r e d  hy the negl igmce of the defendant 

Robert  Taylor ,  as  alleged i n  the conlplaint ? A h s l r e r  : 'Yes.' 
"3. W h a t  amount  of damages, if any, is the  plaintiff entitled to 

recover ? X ~ ~ s w c r  : '$5,000."' 
F r o m  judgment based upo11 the rertiict the tlefendants appcalctl, as- 

signing errors. 
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S( , r l~ . sc r ; ,  J. Assigiimei~ts of E r r c c  xos. 1, 2 ,  and  3 a r e  directed to  
tllc 1,cfus:ll of tlic court to allow motioiis fo r  jutlgmeiit a s  of no l~su i t  and  
f o r  l ) c w ~ ~ i p t o r y  i i~stru(+t ioi i  fo r  tlie defendant  upo11 the  first issuc. T o  
sust;rii~ tlicse l i ~ o t i o ~ ~ s  tlie appellailt relies priiicipally upc~il what  is said 
i l l  Sp)*i)rgs r .  Doll, 197 S. C., 140, xliere  the following language f rom 
Hutltly O I I  A\utoillobilrs is quoted wit11 approval  : "Tile mere fact of tlle 
rkitltiiiig of ;I (?ar is liot of itself such evitleiw! of ~legligeiice as  to reiider 
tliv o ~ v ~ i e r  liablc f o r  in1 i n j u r y  ill coliscquelice tliereof." I n  the same 
o l ) i l ~ i o ~ ~  i t  is s ta ted :  "111 the case a t  bar  i t  tloes ilot appear  t h a t  there 
\ \ a s  :illy defect ill tlie automobile, o r  tha t  it  n as operated at :in e s c c s s i ~  e 
rat(, of qmd, or ill ally otlicr iiegligcl~t o r  carcless mailiier. Therefore, 
tlic 111er(~ skidding of tllc automobile, causiilg it  to r u n  upcn  tlie embank- 
illelit and turii 01 er, is  the sole ba5is of the claim of tlle plaintiff." 

r 7 l l i c  i n u l t  of tlic lioltlii~gs iii the cases that  fal l  ill t l ~ e  class of the  
h ' l )~*~ tga  (use ,  s r r p w ,  is  t h a t  the  skidding of a n  autoinobile m a y  occur 
\vitllout fau l t  o r  ilegligciice of tlie d r i ~  er, a i ~ d  f o r  tliat reason the mere 
&itltliiig itself tloes not r ~ ~ l d e r  the dr iver  lialde fo r  all i n j u r y  ill coiise- 
qucnve tlitrt'of, but if the skidding be c a ~ ~ s e t l  by his  i~eglipencc, tlicu the  
tlrivcr is  liable f o r  resultiilg iiljuries. - .  

111 the  w s e  a t  bar  t h e  evideiice tends to show tliat tlie collisioii of the  

t o  tliv jury upoil tl~cx question a s  to wlietlier the sliiddiilg of t h e  auto- 
iilol)ile tlrivcll by the tltfciltlaiit's illtestate was prosimately caused hy 
h i s  ~ i c d l ' g  ' 0  I "ence. 

T h e  witi~c>ss Pau l ine  Bcrger, a passenger iii the  automoLil(~ tliat col- 
lided wit11 tllc illtestate's nutonlobile, testified : "I saw the Riersoil ca r  
bcforc, the  collisioll. T h e  R i c r s o ~ l  car  was r u ~ ~ n i i ~ g  l )~for ( :  tlie collisioli 
about forty-five ~ n i l r s  aii hour .  1 have all opinion sc1tisfae.-ory to inyself 
a s  to Iio~v fast tlie car  i l l  n-liicll I Tvas r iding was runiiiag. My o p i i i i o ~ ~  
is that  tllc cal. \\-:IS ru~i i l i i ig  :1\1011t t w n t -  or t ~ v e ~ ~ t y - f i v e  i~i i les  a n  hour. 
,, I l l c  1licmo11 r : ~ r  was tral-cling tlon.il liill, ant1 tlle car  ili w l ~ i c h  I was 
r i d  I g i g  u p  l i i l l  g o  s t  Tlw Ri(w011 Y R ~  was going ill a 
~vcstei.ly rlircction. T h e  left side of the  Ricr.011 car  h i t  the k f t  f ront  

t ~ o  autouiobiles was caused ly tlle skidding on the left of the center of 
tlic s t i w t  of tlic automobile ill which the plaintiff was r iding as  a guest, 
ailti that  as  a result tliereof she \ \ a s  seriously injured.  Therefore, we 
a r e  c~:~llecl upoil to decide if there \\-:IS suf ic;ci~t  evideilce to be submitted 
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even though a prrsoli's o x n  acts may have placed him In a position of 
peril, yet if another acts or omits to act with knowledge of the peril, and 
an  injury results, tlie injured person i s  entitled to recover." 20 R. C. L., 
par. 114, p. 140. T o  like effect is R e d m o n  1.. Southern Ry. Co., 
195 S. C., 764, cited in appellant's brief, wherein i t  is  r3aid: "The last 
clear chance doctrilie is the duty imposed by the humanity of the law 
upon a party to exercise ordinary care in  avoiding injury to another who 
has negligently placed himself in a k tua t ion  of danger. . . . The 
doctrine of last clear chalice does not arise until it  appears that the 
injured party has been guilty of  contributor,^ negligence." There is no 
eviderwe in the case a t  bar that  tlie plaintiff's own acts or negligence 
placed her in a position of peril or danger, but, to the contrary, the evi- 
dence tends to show tliat if she were so placed, she was so placed by the 
iiegligerice of the intestate, the driver of the automobile ii which she was 
riding, wliich nrgligeilce is not imputed to her, a passenger. 

The  appellant also argues that  the principle enuiiciated in  Baker c. 
R. R. Co., 203 X. C., 329, and H a n e y  v. Lincolnton, 20'1 N. C., 252, is 
applicable to this case, tliat is, that  if her intestate were guilty of any 
~iegligence, such iiegligeiice was inactivc and was i n s u l a t ~ d  as the prosi- 
niate cause of the collision by the intervening negligence of her codefeiid- 
ant Taylor, the driver of the other automobile inr,olved in the collisioii. 
We cannot agree tliat an automobile running down hill a t  the rate of 
forty-five miles per hour on the left-hand side of a met street, in heavy 
traffic, in a thickly populated residential sectioii of the city, can be said 
to be "illactive." 

h s ignmen t s  of E r ro r  Kos. 5 ,  6, and 7 are directed to the court's 
refusal to grant  judgment as of noilsuit for the reason that  there is no 
evidciice that  tlir defendaiit's intestate was guilty of willi'ul arid !vanton 
negligence. The appellant frankly states in her brief that she is suggest- 
ing that this Court adopt for those riding in automobiles as gratuitous 
guests the "gross iicgligeiice rule" of certain other jul.isdictioiis and 
orerrule -Yorfleet c.  I lal l ,  204 S. C., 573. The Court finds itself unrvill- 
ing to act upon this suggestion. 

Lhigi iments  of E r ro r  Nos. 4, 8, 9, 10, 11, and 12 are not set out in 
appellant's brief, and are therefore taken as abandoned by her. Rule 28, 
Rules of Practice in the Supreme Court, 200 N. C., 811 ((831). 

011 defendant Rierson's appeal we find no error. 

Assignments of E r ro r  Kos. 1, 2, and 3 are directed to the refusal of 
the court to allow motions for judgment as  of nonsuit a i ~ d  for peremp- 
tory iiistruction for the defendant on the second issue. 
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The plaintiff's evidence (it will not be necessary to consider the 
defendant Rierson's evidence and the defendant Taylor ir~troduced no 
evidence), vie~ved in the light most favorable to her, as it must be on a 
motion for judgment as of nonsuit, tends to show that the appellant 
Taylor was d r i ~  ing a Ford car in an easterly direction on the south side 
of West Trade Street in the city of Charlotte, and met a Graham-Paige 
car drireri on the n o r t l ~  side of said street in a westerly direction by the 
intestate Rierbon, that the Rierson automobile departed from thc linr of 
traffic'on the north side of the street and skidded for fifty feet donn the 
street, passing sewn feet to the south of the centcr therclof; tliat the 
strert was straight, and the 1 iew of the appellant was unobstructed, ant1 
that the fact tliat the Rierson automobile was out of the control of the, 
drirer  thereof way apparent;  and uitlial, the appellant, ha\irig d r i ~ c ~ i  
his automobile toward the center of the street to pass a truck parked at 
tlie south curb, continued to drive straight ahead into the skidding 
Rierso~l car, when he had 1 7  feet between him and the south curb in 
\\hich to turn and avoid the collision-that by tu r~ i ing  or~ly t h e e  feet 
south ( to his right) the appellant could have avoided the collision. 

The nitncss, Mr. A. XcCorklc, testified: "I saw this (Riersou) car in 
this helpless position move a whole distance of fifty feet, and I saw the 
Taylor car ~vlien it n a s  something like fifty feet from the point where 
the collision took place. 1: don't remember seeing a thing bet~+eeri the 
Taylor car and the Rierson car. I n  my opinion, there mas nothing to 
obstruct Taylor's riew, nothing that  I saw a t  tlie time or ren~erriber 
seeing could obstruct Taylor's ~ i e ~ v .  During the time I observed this 
situation I ohserwd nothing which could obstruct Taylor's view during 
a distance of at least one hurldred feet before the collision took place. 
The Rierson car went on down the street, angling across and skidding. 
Taylor-when I took my eyes off the car-was going a t  the same rate of 
speed as he mas ~ r h e n  I first saw the car. He did not slow down a t  any 
time that  I observed him. T'he collision took place very near the south 
rail of the south car track. At the time of the collision, the Rierson 
car was a distance of about three feet orer the south rail. That  left 
se\entcen feet to thc south curb, and if Taylor had turned t h e e  feet to 
the right. lie would h a w  missed the Rierson car. I f  Taylor had of 
turned his car and had been able to have brought the whole car three 
feet orer he would have missed the Rierson car. When I saw liim fifty 
feet back from the point where the collision occurred, he was going 
twenty to twenty-five miles an  hour." 

The witness Pauline Berger testified: "I say that  the Taylor car 
passed the truck too fast and tliat Mr. Taylor, who was driving the car 
I was riding in, was not keeping a proper lookout, and I said that  I 
didn't know where he was looking." 
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Tlie t c s t i m o ~ ~ y  of tlie witnesses McCorkle and Berger TI as sufficient eri-  
tlcl~ce to carry the case to the jury up011 the allegations in the complaint 
tli:lt : "The tlcfe~~tlnnt Robert Taylor negligently opcratcd liis automobile 
on tlic occasioi~ in question in a cnrelpss maimer without considering the 
col~dit io~is of the street and the surrountling circunistauces, and nit11 a 
tlisrcgard of tlic safety of this plaintiff, a ~ ~ d  nitliout beeping a proper 
lookout for persons t rare l i i~g  upon said street." 

, \ssigi~mcl~t of Error  No. 4 is tlir t t e d  to the definition of proximate 
c m w  g i ~  C I I  in tlie cliargc as follons: "Proximate cause, gcntlemeli of 
the jury, as ciefi~~etl by Webstcv and otlicrs, is 'a cause \rliicll directly or 
\lit11 I I O  inrrrn~ctliate agency, produces i11 ~ f fcc t  a specific result. The 
proxi~unte cause of a giren rebult is that p:wticular cause nitliout nhicli 
tlic result ~ r o u l d  not hare  liappened.' The court's own definition, 
g(111tltmc11 of tlie jury, of 1)roxim:lte cause is tlie real cause, the efficie~~t 
causc, tlic cause tliat actually produces the ~ ~ s u l t  or injnrp." 

'rli(1 a l ) p e l l a ~ ~ t  in his brief says that TI hilc '(the tlcfinit oil of proxinl:lte 
cause pircn 1,- the court might be passed o w r  in some cases," since tlie 
:~ppcl la i~t  "in his answer set u p  the ckfcnee that  the sole proximate 
causc of the plaintiff's illjury n as tlie ~ l~gl ig t 'ncc  of the cotlcfenda~~t,  the 
court . . . should l i a ~ c  a t  least approac~hetl tlic definition set out ill 
f i a ~ t c n  r.. l ' c i cphonc  C'o., 141 N. C., 42.5." I n  the light of the whole 
charge we tlii~llr the definition giren was sufficient. I f  tlie appellant 
desired instructiol~s in the language of the I I a ~ f o n  ca5,7, supra, or any 
more qweific i~~s t ruc t io i~s ,  he slioultl hare  requested tlicrn in tlic manner 
prescribed by C'. S., 565. 

A \ s s i g ~ ~ m c l ~ t  of Error  S o .  6 is directed to that portion of the charge 
as fo l lo~rs :  "If you find by the greater weight of tlie evidence that  tlie 
collisioil betnecll tlie Rierson, Graham-Paigc., car and tlle Robert Tal lor  
car nns  purely accidental and unavoidable, so f a r  as the !said W. P. Rier- 
son was col~cerncd, and occurrcd without fault or negligence on Rierson's 
part, you slioultl a i l swr  tlie first issue 'So.' " This seen- s to be a correct 
stateiwnt of tlie l av ,  but llowe\-er this mag be, it relates solely to the 
first issue and could in 110 way affect the iuterest of tlie appellant Taylor, 
wliose contentiol~s n ere presented under tlie +econd and third issues. 

,\ssig~~mclits of Error  5 ,  7 ,  S, 9, 10, and 11 are not mentioned in 
appe l l a~~ t ' s  brief, and are tlicrefore deemed to be abandoned. Rule 28 
of this Court, supra. 

On tlie defendant Taylor's appeal, we find 
S o  error. 
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SCIISIBBEN ti. BALLARD & BALLARD CO.  

MRS. ILkTHERINE E. H. SCHNIBBEN, EXECUTRIX OF CHARLES SCHKIB- 
REX, AYD CITY O F  WII,RIINGTON, r .  B A L I A R D  S: B A L I A R D  
COJIPANY, INC.. A Y D  CIARENCE GRADY. 

(Filed 20 May, 1936.) 

Pleadings D d-By filing ansner, defendant waives right to demur except 
for nant of jurisdiction or failure of complaint to state cause. 

By filing answer to the complaint, ilefendants naive the right to demur 
thereto except for want of jurisdiction of the court o ~ e r  the person of 
defendant or for failure of tllc complaint to ~ t a t e  a cause of action, and 
such I! airer applies to an anlended complaint nhen the amended com- 
plaint is substantiall> the same as the original complnint to \! llich am\! er 
\ \as  filed. C. S., 511. 

A l ~ ~ ~ ~ . i ~  hy the r l~~fendants  f r o m  Tl'/llia?ns, .J., at October Term,  I93.i, 
of SEW I1 ~ ~ ( 1 ~ 7 m .  ,~Airmetl. 

T h i s  \ \ a \  a c ir i l  action to  recorrr  tlarnages f o r  tlie allrged \ \ rongful  
death of ( 'harlcs Schnibbcn, i l i 4 t u t e d  by his  executrix, arid joined i n  
by h i s  fo rn iw tmployer, wlf-liability insurance carrier,  against which 
claini u n t l ~ r  the K o r k r n e i ~ ~ s  C o m p ~ ~ n s a t i o n  A r t  had  been filcd by liii  
i l epc i~dr~ i t  witlow. Complnint was filed by  the plaintiffs. ,\nsn cr 11 as  
filed by the t l c fc~ndant~ .  Complaint  was amcntled by lea re  of tllc court 
so as  to  allege tha t  since the inst i tut ion of this  action a n  award had b c e ~ j  
made by the Indus t r ia l  Commission against the  city, as  employer, i r ~  
f a ~ o r  of t h e  vidon.  of the deceased employre. Demurre r  xlas filed to 
the complaint as  amended. Demurre r  war  orerruled. Defentlants va- 

ceptcd and  appealed to the Supreme Court .  

Bumcy cT. -1Ic.C'I~lla~d and I .  C. Il'right for plaint i f f s ,  a p p e l l e ~ s .  
l3r:yan S. Campbel l  for defentlanfs, appellants.  

PEE C ~ R I A ~ Z I .  T h e  defendants filed answer t o  the complaint. By 50 

doing they n a i r e d  a n y  r igh t  to  demur to  t h e  complaint rxcept upon tllc 
first and  last grounds s tated in C. S., 513, nanielp, that "the court ha5 
no jurisdiction of the  person of tlie defendant or of the  subject of the  
action," and  "the complaint does not  state facts  sufficient to constitute a 
cause of action." Ransorn T .  X c C l e e s ,  64 N. C., 1 7 ;  Pinch v. Busker- 
ville, 83 N. C., 205;  Goldsboro ti. S u p p l y  Co., 200 S.  C., 40.5, and case? 
there ci ted;  ~ l c I i i t o s h ' s  N. C. P r a c .  and  Proc.,  pp. 457, 458. T h e  rat!ier 
elaborate demurrer  filed is not based upon either of these grounds, and 
could not h a r e  been sustained had  it  been so based. True ,  tlie demurrer  
filed was to  the  ameided  complaint,  but,  i n  tlie language of the appcl- 
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lant7s brief, page 3, "the amended complaint is substant ally the same as 
the original complaint." Certainly, the amendment adds nothing to the 
original complaint and takes nothing from it which nullifies the wairer 
of the right to demur caused hy the filing of an ansn-cr 

Affirmed. 

STATE O F  NORTH CAROLINA, ox RELATIOS OF 3IARY JIARTIS. WILLIE 
GIBSON, NANNIE GIBSON, ELIZABETH GIBSON, A ~ D  LEE GIBSON, 
v. H. R. McPHERSON, ADMIKISTRATOR OF MITCHELL MARTIX, A K D  

HARRY N. LEVEY,  ANCILLARY RECEIVER FOR THE NATIONAL SURETY 
COMPANY. 

(Filed 20 May, 1 9 3 t )  

Executors and Administrators K c- 
An esecutor and the surety on his bond may not be held liable for loss 

to the estate by reason of the failure of the bank in which the adminis- 
trator had deposited funds of the estate in tlie absence of evidence that 
the administrator had actual or constructive 1tnomled:e that the bank 
was in an unsound condition. 

L h ~ ~ . t ~  by the plaintiffs from Sink., J. ,  at October Term, 1935. of 
STOKES. Liffirmed. 

The plaintiffs are the mother and the children of a dweasecl siqter of 
II i tcl~t>ll  Martin, deceased. The defendants are the a l~ninistrator of 
Mitchell Martin, deceased, and the surety on his bond. 

Mitchell Martin died when a soldier in the American Expeditionary 
Forces, The  defendant McPherson qualified as adniinistrator of 1\1itcli- 
ell X a r t i n  on 27 January,  1930, and in  tho early part  of June ,  1900, 
collcctcd from tlie United States Government the sum of i$G,708.84, being 
n portion of the procecds derived from a war risk insurnn-e policy on the 
life of his intestate, and deposited snid amount in his nanle as adminis- 
trator in the Bank of Stokes County, a t  JTalnut Cove, on 12 June, 1930. 
Tlie Bank of StoBes County was closed by the Conlnlissioner of BanBs 
on I S  November, 1030, and is  now in the roursc of liquidation. The 
Bank of Stokes County was insolvent on 18 Sovember, 1!130. 

This action was commenced on 2 3  September, lO:i-l, tc  recowr of the 
administrator and the surety on his bond the amount of the 1o.s which 
the plaintiffs, as next of kill and distributws of the c s t ~ t e  of Mitchell 
Martin, lmve suffered on account of tlie failure of the snid adn~inistrator 
to pay over to them the amoui~t  collected b j  him. I t  i s  alleged ill the 
complaint tha t  the loss \{-as caused by tlie negligence of tlic defendant 
administrator in placing the money on deposit in the Ilank of Stokes 
County and allowing it to remain there until the bank was clo.ed. 



I I .  T l ~ c r e  1s no e ~ i d e n c e  tending to show that  tlie defend- 
ant ntlnii~~i.rl.:~tor na ,  ~ ~ e g l l g e u t  ill deposltirig arid allowing to remain in 
the 1hl ik  of Stokcs (hui i ty  funtls bvlonging to  the estate of his intestate. 
Pr lor  to am1 iluri~rg the tlrne such funds were in the bank the admillis- 
trator hail no liotice that tlie Laill< n a s  urtsound, or would probably he 
forced to close its c!ool.s hecauv of insolvencg. Humors that the bank 
was in "bad shape," n liicli hc die1 not hear, and the fact that he n as a 
brother-ill-law of the cashier of the bank, considered \+it11 a11 the other 
at tmdnnt circumstances disclosed by the evidence, were not sufficient to 
put the adiitiniqtrator on notice that the bank n a s  in  an unsound condi- 
tion prior to it4 rlosing, if such was the fact. Upon tlie authority of 
Pfroud v. S t roz~ t l ,  206 9. C., 668, this case is  

Affirmed. 
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CITY O F  LEXISGTON v. H. I. LOPP, MRS. ANNIE  E. LOPP, AXD MRS. 
E. J. ZIJIJIERMAX, MORTGAGEE, AND ROBP LOFTIN, MORTGAGEE. 

(Filed 20 May, 1936.) 

Municipal Corporations G c: Constitutional Law I + 
Street assessments made under charter provisions failing to provide 

notice and an opportunity to be heard to those assessed are void as violat- 
i i~g  due process of law, and may not be validated by curative acts of the 
Legislature. Art .  XIV, see. 1, of the Federal Constitution, Art. I, sec. 17, 
of the State Constitution. 

APPEAL from Hill, Special Judge, at  September Term, 1935, of 
D A T I ~ O K .  Affirmed. 

This is an action brought by plaintiff against the clefendants H. I. 
Lopp and Nrs.  Annie E. Lopp (certain mortgagees made parties) to 
recovr3r $104.26 for the construction of a curb and gutter along Eas t  6th 
Avenue and Salisbury Street, in the city of Lexington, W. C., by plain- 
tiff. 

The plaintiff alleges that  the work was done and assessillelit was made 
by it, and prayed for judgment for tlie amount to be declared a lien on 
the Lopps' land, and same to  be sold to pay the assessnwnt. 

The  Lopps answer, in part  : "That said improvements were not made 
a t  the request of a majority of the abutting property olvners, and that  
tlic assessments attempted to be made and levied on said property for 
said improvements were not legally and properly made and are not valid 
or binding on these defendants." 

The amended complaint sets u p  a certain wrat ive  act of 1933, and the 
amended answer alleges that  plaintiff had not complied ~ v i t h  the terms 
of the act and brought the suit i n  the time limit fixed in  the act. The  
plaintiff made reply that the Act of 1933 was repealed Ey a n  act passed 
in 1935, validating suits not brought in time under the Act of 1933. 

The court below rendered judgment against plaintiff, ,md it excepted, 
assigned error, and appealed to the Supreme Court. 

P. 'C7. Critcher and D. L. Pickard for plaintiff 
11IcCrai-y LC. DcLapp for defendants. 

PER CURIAJI. In the judgment of the court below is the following: 
"That the provisions of the charter of said municipality (Private Laws 
10Oi, ch. 14, sec. 23) with reference to street improvemr>nts and assess- 
ments therefor, and the alleged assessments attempted to be made against 
the property of the defendants, were and are null and void, for that same 
not only violated the purpose and intent of the general statutes of North 
Cnroli~la with reference to street assessments b -  a municipality, hut w r e  
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a n d  a r e  i n  contravention of the  Constitution, ant1 lacked tlie csscrltial 
element of 'due process of law' by fa i l ing  t o  afford the  l a n d o m ~ m  a n  
opportuni ty to  be heard  concerriing the legality, justice, and  accuracy 
of t h e  proposed assessment before same was  finally matlc. T h a t  tlie 
aforesaid alleged cura t i re  statutes, relied upon by tlie plaintiff,  a rc  un-  
constitutional,  null,  and void i n  so f a r  as  same a t tempt  to dispei iv~ n i t h  
notice to  the  I:mdoniier, arid opportuni ty to be Iienrd, before filial :~ssess- 
ment." 

T h e  pr iva te  s tatute  on  the subject made no sufficient p ro~is io i l  as to 
notice and  a n  opportuni ty to  be heard. T h e  purported curative statutes 
could not give l i fe  to  a nul l  and  void assessment. 

I n  Ltanzber Co. 1;. Smith, 146 N. C., 199 (204),  n-c f ind:  "Provision 
for  notice is, therefore, p a r t  of the  'due process of law,' ~ ~ h i c l i  i t  has  bcen 
customary to provide f o r  these summary  proceedi~igs;  and  i t  is  not to he 
lightly assumetl t h a t  cor~stitutiolial provisions, carefully frainetl fo r  the  
protection of property rights, v e r e  intended or could be cnn.trued to 
sanction legislation under  which officers might  secretly assess the citizen 
for  a n y  amount  i11 their  discretion ~ v i t h o u t  giving h i m  a n  opportuni ty 
to contest the  justice of the assessment," citing Cooley Taxat ion.  -1Ia1.h.- 
ham v. Carzer,  188 N. C., 615;  Const. of U. S.,  Ar t .  SIT, see. 1; Const. 
of N. C., Art .  I, see. 17. 

F r o m  a careful  examination of the  record, n-e tliink the judgment of 
tlie court  below correct. 

T h e  judgment of the court  below is  
Affirmed. 

CITY O F  WILMIKGTON r. BOARD O F  EDUCATIOS O F  NEW E-IAKOVER 
COUNTY. 

(Filed 20 May, 1936.) 

1. Appeal and Error J a- 
An order malting additional partics upon a proper amendment of the 

complaint is within the discretionary power of tlie trial court and is not 
reviewable. 

2. Pleadings E c- 
The trial court has discretionary power to allow plaintiff to amend his 

complaint when the amendment does not alter the cause alleged $0 to 
render it  a new or different cause of action. C .  S ,  547. 

3. Pleadings D e- 
Defendant's contention that the complaint, even upon the joinder of a n  

additional party and the allowance of an amendment, would fail to state 
a cause of action against it, may not be presented by exc~ption to the 
order alloning the amendment, the defendant's procedure being hy cle- 
murrer to the complaint as  amended. 
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L Z ~ ~ w 4 ~  from P a r k e r ,  J . ,  at  March Term, 1036, of XEW HANOVER. 
-2ppe31 dismissed. 

7'1iis nns  a c ' l i l  action, brought by tlie city of TFTilmi?gton to recover 
from tllc I)o::rd of education of Xew Hanover Couuty the sum of 
$1,!!19.43 for inlprovcni~nts made on its stwets and sidc~valks abutting 
on tlli I)rolv.>rtg of the tlefendallt used for a high ichool, to  ha^ e said 
aino~ilit tIcr1:~iml n l i c~ i  oil the said property, nad to foreclose said lien by 
n wlc to  l ) a r  said debt. 

,, 1 llc caw came on for liccwiiig and tlic dcfcnclant movctl, on the plead- 
in? >, for judgnicnt dismissing thc action. TFTliercupon, the court. upoil 
nlotio?~ of the pl::intiff, eutcrcd a n  ortler denying the n i o t ~ o i ~  of the 
c!cft~n[lnnt, a i ~ d  a l l m  ing the plail~tiff to 111'tli<' the hoard of conin~iss io~ier~  
of 1-cw Ilnilv-icr County a party c!efendant, and to nnlciicl its complaint 
ao :I. to scclc to tlcterrnine tlic amount due by the bonril of etlucntlon on 
the : i ~ ~ c : ~ ~ i : t i i t ~  made upon its property, :ind T O  pray that n n r i t  of 
mam101ms issue to collcct the amouiit so ascrrtnined. 

To tlic f o r ~ g o i ~ l g  01~1er tlie dcfenclant cs~vpted ,  nli,l nppcalA to rlic 
Supreme Court. 

I'm CZ-RIA:I. I t  ~ e r y  rarely happens that  the making of additional 
parties p r o x s  prejudicial, and lience orders making such parties are 
discrvtionary with the tr ial  court, and are ]lot revien'able upon appeal. 
2'illcrg c. C'andler, 115 N. C., 5 8 8 ;  B e r n a r d  v. Sl~cmz~~ell ,  139 S. C., 4 4 6 ;  
J lagqcl t  1, .  Rol~er t s ,  108 N. C., 174. B y  proper a m e i l d m ~ ~ l t  n e x  parties 
may be hougl i t  into a l)c~iding action. Dobson v. R o u t h e r t ~  Ry. C'o., 129 
N. C., 280. 
-1 judge of the Superior Court has nitliin his sound discretion the 

statutory authority to permit the plaintiff to anlend his complaint when 
thereby the ground for the alleged cause is not so substalltially changed 
as to bocome a new or different cause of action. Goins 1,. S a r g ~ n f ,  196 
N. C., 4 7 5 ;  C. S., 547. 

The appellant takes the position in its brief tha t  slloulcl the additional 
party be made, and should the complaint be amended as allon-ed by his 
Honor's order, no cause of action would then be alleged against it. 
IIowever this may be, the proper way in which to present that  question 
is by demurrer to the complaint when amended, and not 3y exception to 
thc order allowing such amendment. 

The appeal is  premature, and therefore is ciismissed. 
L2ppeal dismissed. 
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AGNES BROWN, ADMIKISTRATRIX OF THE ESTATE OF A. 0 EROIYS.  I)I  i F \-Fn. 
r. M. P. LIPE -4rn PAUL TVHITEI\'ER. 

(Filed 20 May, 1936.) 

1. Death B b- 
In an action for wrongful death it  is  error to a l l ~ \ \ -  the j u r  to cimider 

the annuity tables set out in C. S., 1791, upon the questioi~ of damages. 
2. Courts A c- 

Where error has been committed in the county court in instructinq thc 
jury on the issue of damages, t he  Superior Conrt. on appeal. has the dis- 
cretionary power to order a new trial of the case instrad of rc~tr ict ing 
the new trial to  the issue of damages. 

APPEAL by plaintiff f r o m  Rousseau, J., a t  F e b r u a r y  T c ~ i n .  1!136, of 
GUILFORD. Affirmed. 

T h i s  n a s  ail action f o r  n r o n g f u l  death nllc>ged to h a w  been caused by 
tlie i~egligeiice of defentlant.; i n  thc. operation of a motor vehicle. 

T h e  actioil v a s  i i~s t i tu ted  i n  the n~unicaipal caourt of the  city of I-Ilgh 
Point ,  and  tried there upon the  usual  isques of negl~gcnee,  c o ~ ~ t r i l m t o r y  
~\rgligcrice, al1~1 d:~magrs .  F r o m  judpmeitt on the  wrt l ic t  011 rncall i ~ a u e  
i n  favor  of the plnititifl', defendants nppcaled to tlir  S u p c r ~ o r  Court  of 
Guilfortl Cornit>, assigning error<. L T p m  the  licarillg on  tlic al)peal ill 
tlie Super ior  Cour t ,  the  defendants'  aqsignmciits of error  a; to llortions 
of the  charge on the i s u e  of daniages n e r e  >uitaiiied, a ~ i d  tliv c C a v  rc- 
rnanded to tlie municipal  court of H i g h  Poin t  f o r  a n c ~  t r ia l .  

F r o m  the judgmcnt of the  S u p e r ~ o r  Court  anar t l ing  a l i t3 \ \  tri'il, 
plaintiff appealed to th i s  Court .  
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WILLIAMS v.  STRAUSS. 

one issue, i t  h a s  been repeatedly held and  now firmly eiitablislied with 
us  tha t  i t  is  a mat te r  of discretion. .?Amber Co. v. Bral~ch, 158 S. C., 
251; I iz i fman z.. Illgold, 181 N. C., 426; TT'l~cdbee v. R21$~. 181 N. C., 
257. 

T h e  j u d g n ~ c n t  of tlie court below remantling the case to tlie m u ~ ~ i c i p a l  
court of the  city of H i g h  P o i n t  f o r  a new tr ia l  is 

12ffirmcd. 

JIARP LILLT EDWARDS WILLIABIS, BY HER KEST B'RIESD, E. D. 
WIIJ,IABIS, r, MART IDA STRAUSS. 

(Filed 20 Nay, 1936.1 

Lnndlord and Tellant 13 c: Scgligence A c-In absence of ng:r-een~ent, Inncl- 
lord is not  under duty to keep premises i n  repair.  

111 tlie nbseilce of cl'idence that a landlord retained c~oliti.ol of or aqreetl 
to keep in repair n balcony between two apartments o n l ~ c d  by lier alltl 
constructed for tlie use of both apartments, the Iandlord is  not liable for 
injuries rcsnltinq to a ineiiibcr of the liouseliold of a tcnaut of one of the 
:Il)nrtnie~lts, caused by disrepair of tlie balcony. 

A l ~ ~ ~ . i ~  by plaintiff f rom Tl'illianls. ,T., a t  October Term,  1935, of 
KEW I3 AXOTER. -1ffirn1ed. 

T h i s  is  a n  action to rccol-cr damages for  persolla1 i n j u r  es suffercd by 
the  plaintiff, a child f i ~  e years  of age, xrhcn she fell down n s t n i r w q  
extcnding f r o m  n balcol~y or  platform i n  the rea r  of a n  apnrtment ,  i n  
\vliicli she was l i ~ i n g  as  a member of the fami ly  of her  a u n t ,  Mrs. Rosa 
Guthrie ,  t o  the  ground.  

Tlie apar tment  is located 011 the  second floor of a built ing o n a e d  by 
the  defendant and  a t  tlie t ime the plaintiff wa* injured,  n x s  occupied by 
her  a u n t  as  a tcn:lnt of the defendant. Plaintiff 's fa l l  down the s tair-  
way and  lier resulting illjuries were caused by  a defect i n  the floor of the 
balcouy or  platform, near tllc head of tlie s ta irway.  

Tllcre a r e  two npartnients on tlie second floor of defcnd:~nt's building. 
the  t ime t h e  plaintiff n a s  ili jured one n.as occupied by her a u n t ;  the  

other  was ~ a c a n t .  Tlie balcony or platfor111 a t  the rea r  of the building 
was comtructed f o r  use by trnallts ~ ~ - l i o  slioultl occupy hot11 apar tmel~ ts .  

There  was no eridence a t  the  t r i a l  of the  action tcnt l i l~g to show tha t  
the dcfcrldant, ~vl ien she rented one of t h e  apartments  to plaintiff's aun t ,  
r e t a i i ~ c d  co i~ t ro l  of the halcony or  platform, 01. ngreed to l x e p  tlie same 
i n  good rcpnir.  Evidence offered h- tlie plaintiff ~ l i o n e d  that  t l c f e n d n ~ ~ t  
hntl declined to repair  tlie floor of tllc balcony or  platform ~ r l ~ e l i  rc- 
quested to do so ly p1:lintiff's amit.  
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STALI ISGS r.  TRANSPORT C O .  

,It the close of t h e  el-idci~ce f o r  the plaintiff. defendant morctl f o r  
judgment disniissirig the actiou a s  of nomui t .  T h e  motion was allo~vetl 
and plaintiff escept~cl .  

F r o m  judgniclit d i s m i s ~ i ~ l g  the action the l~laint i f f  appcnlcd to the 
SuprewieC'ourt. nssigiiing as  crror  the judgment. 

' R  I .  T h e  juilgmcat i n  this action is i l l  accord \\-it11 tli(l la\-\. 
ill this  S t a t e  as tleclarcd ant1 applied by this  Court  i n  ,JIortw,qc' ('(1. 

I , .  ;lln.s,~ie, 200 S. C.? 146;  S n l i ~ r  1 % .  Gordon,  200 S. C., :3'31, 1X S. E., 
11;  l'ucX.er 2'. 17nm X i l l ,  194 S. C., 756, 1-10 8. E., 744; :uid F ~ P ! I ~ s  1 % .  

1 ,  1 7  S. C .  4 0  100 S. . 3 .  111 the  last cited c a w  it  is w i d :  
" I n  thc at~scrice of esprcss stipulation 011 the subject, there is usually n o  
oblig:~tion or assnrance on the p a r t  of the lantllortll to 11is tcilant t h a t  t h ~ ~  
premises d l  be kept i n  r c p i r ,  or tllat the r :~mc are fit or suit:~l)lc f o r  
the  purposes fo r  n.hic11 they a re  rented." 

Y o  facts  a r e  s l l o ~ n  ly thc c,~-idciice i n  the imt:rnt case I\-liic*li Lriilg 
this  case a.ithiu a n y  rec*oplixctl r~xccl~t ion to t l i ~  g c ~ l ~ c r a l  m l e  as  to  tlie 
linhility of a landlord to n tciiailt fo r  damages ie.wltiiig f rom tlefccts in  
the l ~ r c m i ~ c s .  Tlic ge11cr:ll n& i!: tha t  the lnntllord is iiot liable fo r  sucll 
tlnmngrx T h e  judgment is 

_\ffirmctl. 

JOHS JI. STAI~LISGS, ~ ~ I I \ I ~ T ~ I A T O R  JOH9 ('. STALLISGS, r. 
BUCHAS TRASSPORT COJIPAST. 

and 
0. n. STALLISGS, A D J ~ I S I ~ T R A T O K  O F  ARJIED W. STALLISGS, r .  KUCHAX 

TRANSPORT COMPANY. 

(Filed 20 May, 1936.) 

Autoliiobiles C e-Stopping on highwaj for fraction of niinutc. bccause of 
nrcrkcd cars ahead on Iiigh\va) Iirld not parking in violatiou of 
statute. 

The eviclei~ce disclosecl that tile drircr o f  n truck with :I trailer stopped 
on tlic highway s t  nii'lit on thr  right-hnnd sitlc. \\-it11 licllts l~nrning. 
hecnusc two nutomobiles in f r o ~ l t  of him were iiiterl(rltct1 in x \ r r~c l i .  that 
pl:~intiff, driving his car i n  the s:tnle tlirection. bccnrne bli~idrd hy lichts 
of a car np[~oncliing from tlic t~pl>osite directitru, rlrore iilmut n hundred 
feet while so hlindrd, and clicl not see the yarlietl truck until cltisc u110n 
it, when he turned to tlie left to pass it, saw :~notlier c:ir coining townrtl 
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him so he could not pass, and turned h c l i  to the riqht rand hit the back 
of the p:trlicd truck and trailcr, that  a t  tlie time of the collision the truck 
and trailer 11ad been stnnding still only LI frnction of a minute, and that it 
remained parked f o r  about five minutes thereafter. Held: A t  the time 
of tlic collision the trnclt wns not parked on the highway within tlie menn- 
ing of C. S., 2621 ( G G ) ,  and the lensth of time i t  remained still nfter the 
collision is irnmaterinl to plaintiff's right to recover, and defendant's 
motion to nonsuit was properly granted. 

A P P ~ L  by tlic plaintiffs f r o m  Parker,  J., a t  Xovember Term,  1935, of 
FRANKLIT. -1ffirlned. 

T I T .  L. L l i i ~ p X i n  and 2'hos. T I T .  Ru,$n f o r  plaintiffs,  appcllanfs. 
I~ouglass  LC. Douglass for d~lfcildant, appellee. 

PER CI IZIA\I .  Tl ie  t n o  cases were consolitlated f o r  he purpose of 
t r ia l .  

T l ~ e  picture 1)resented by tlle record, x h e n  the evidence is interpreted 
most favor:lhly to  the  plaintiffs, is t h a t  on the liight of 24 Sovember ,  
1984, about b o'clock, the d r i ~ e r  of a t ruck  and t rai ler  of t h e  defe~tdan t  
canw upoil I \I o cars  n llich had  become interloclred i n  a coliision oil tlie 
h i .  T h c  driver  stopped the  t ruck  oil tlie r ight-hand side of the 
l i i g l ~ n : ~ y ,  witllin 25 or  30 feet  of the t n o  interlocked cars, which were 
s u r r o l ~ ~ i d e d  by several people who n.ere eutlcavoring t o  estr icate  them 
and clear the  liighway. Immedia te ly  upon  stopping, o r  within n small 
f ra r t ion  of a lninutc  tlicrcafter, a C h e ~ r o l e t  car driven by the intestate 
Jollll C. Stal l ings a n d  i n  whicll the intestate A1rmed Mr. Stallings was 
r i d i l ~ g  as  n guest, r a n  iiito the  rea r  of the  drfendnnt's t ra i ler ,  causing 
the tientli of both intestates. T h e  road f o r  about 300 feet back of the  
t rai ler  v a s  practically s t raight  and  l e d .  T h e  driver  of the Chevrolet 
was  dr iviug about 25 or  30 miles per  hour  :ind becanie blincled by t h e  
unusual ly bright lights of a F o r d  car  coming f r o m  the  opposite direc- 
tion. nntl a f te r  being blinded continued to  dr ive on a t  least 100 feet, to 
witliin 15 or 20 feet of tlle r e a r  of the defendant's trailer,  and  theli, 
upoil first seeing t h e  trailer,  a t tempted to drive t o  the  ef t  around it ,  
but was prevented f r o m  so doing by another  ca r  approaching f r o m  the  
opposite direction, a n d  turned back to the  r ight  a n d  r a n  into the  rea r  of 
the  trailer,  which was properly lighted. 

Upon the close of the evidence his  Honor  entered j ~ d g m e n t  as  of 
nonsuit i n  each case, and i n  this  action we  see no error. 

W e  do not  agree ~ ~ i t h  the  appel lants  t h a t  there was  suEcien t  evidence 
to  c a r r y  the  case to the j u r y  upon  the  theory tha t  t h e  dr iver  of the t ruck 
violated the  provisions of C. S., 2621 (66) )  gore rn ing  parking on the  
liighn-ay. A s  was said by this  Court ,  "This word (park :  is  i n  general 
u v ,  n it11 reference to  motor-driven rehicles, and means the  permit t ing of 
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(Filed 20 May, l93i . )  

L l ~ , ~ > ~ . ~ ~  by plaintiff f r o m  PICJYS .  J. ,  at, K o v e ~ n l ~ e r  Tc.~m. i!l:iy,.  of 
C' . rl ILFORD. 

Civ i l  a c t i o ~ l  to reeol-er on 9$4>(li)!) !b(llic\- of i~l iurn~ic.e  i,c;uetl I!\- tie- 
f e ~ ~ t l a l l t  20 D c ~ ~ r l ~ l , c ~ ,  1910, 011 lif;. of Y~niilc X. Ileutl,  ant1 l i i '~,!c 1,ny- 
able to l~ ln i l l t iE  as  lwi~efic.i:~r~-. 

I11 1915 the  iiisurctl tli.capl~cnrt!:l. Tlic ldaintiff pait1 :1:0 !)rc~:iiunis 
uiitll 30 T)c . re~~~l ic r .  1923, r:!iell ill? poiicy lnlfictl, p ~ o \  i l l ? : !  t:i(, ~ ! ; ~ I I Y ~ I ' I  

n.as r 3 i ~ i i  l i ~ i ~ i g .  l ' l i~ i i~ t i f f  j~;.<iste:l the i~iswe!l \\-a:: ~ ~ : ~ c ~ . w ~ i ; ; ~ l ~ l ~  ,:P:!(I 
ant1 t l e i n a ~ ~ d c d  l ~ a y i ~ ~ e n t  of the  l~ol icy.  l k f e n d a n t  dciiiell dt,:lt11 of ill- 
suretl, but  agrectl to p y ,  i:i coml~ror~ i i+c  ec t t l en~e~i t .  tlie r:1>11 slil~rrlrdel. 
r a luc  of the pol ic- ,  $!,3-11.3>, \\-it11 privilege to plaintiff' "of r i ~ c ~ ~ ~ i i i i n g  
tlie (,asp i n  tlit. cxvci~t you call cx-cr l ) r u w  dent11 occurr~cl  p r i o ~ .  to  thc 
lapsing of the rolltract." T h i s  offer Tras accepted 30 A l ~ r i l ,  1925. 
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I n  1934, the  plaintiff a t tempted to reopen the mat te r  and  instituted 
this action, b u t  offered only t h e  presumptive eridence of death, which 
existed a t  the  t ime of the  compromise settlement. 

F r o m  directed verdict and  judgment f o r  defendant, accordant with 
terms of compromise settlement, t h e  plaintiff appeals,  i~ssigning errors. 

C. C. Barnhard t  and Frazicr  & Frazicr  for p l a i n t i f .  
h ' ~ * o ~ r ~ n  R. Tro t ter  and S m i t h ,  W h a r t o n  R. l izidgins for defendant .  

PER CCRIAJI.  T h e  t r i a l  court  correctly interpreted the pririlege, 
accorded plaintiff i n  the compromise settlement, to  meail t h a t  the mat te r  
could be reopened upon actual,  r a ther  t h a n  presumptive, proof of death 
pr ior  t o  30 December, 1923. Lewis  v. L s z ~ i s ,  185 X. C., 5, 11.5 S. E.? 
885. Plaiiitiff's in teq~re ta t io i i  of t h e  agreement would lender  the settle- 
ment meaningless. 

N o  error .  

1,. L. KISG, ADMIXISTRATOR OF THE ESTATE OF J O E  KING, DECEASED, v. 
RIASETTA MILLS COBIPBNT A X D  J O H N  31. CAILROLI,. 

(Filed 20 May, 1936.) 

Electricity A d-Evidence held to disclose contributory negligence in 
grasping wire thrown over uninsulated transmission wire. 

Plaintiff's evidence disclosed that, while he and his intestate were at-  
temptins to erect a radio aerial, intestate caught liold of a wire which 
plnintift' had thrown across defendant's transmission wire, resulting in 
the death of intestate by electrocution, that the insulation on defendant's 
transmission wire. which was fifteen to eighteen feet abore the ground, had 
become worn, that the insulation could be seen hanging from the wire, 
learing the uniiisulated wire plainly risible, and that intestate was an 
ii~telligent man and had lived in the ricinity a number of years. Held: 
The evidence discloses contributory negligence barring recovery a s  a 
mntter of law. 

APPEAL by  plaintiff f r o m  ,lfcElroy, J., a t  October Term,  1935, of 
Ua~or;.  Affirmed. 

,\ction for  wrongful  death, alleged to have been caused by the negli- 
gence of the defendants i n  fai l ing to  properly safeguard electric power 
wires maintained by them along a road or  street i n  the r i l lage where 
defendants' employees resided. 

Plaintiff alleged and  offered evidence tending to show tha t  defendants 
owned and  used lines of mires f o r  the  transmission of electric power f o r  
the operation of t h e  mil l  machinery and  f o r  the l ight ing of the houses of 
their  e m p l o p e s ;  tha t  there mere wires s t rung  on poles along the road or  
street of the mil l  d l a g e  where plaintiff and  his  intestate lived; tha t  the  
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insulation on the power wires had worn off; that  i n  places the insulating 
material hung down, exposing the bare poner n i r e  to view; that on tlie 
occasion alleged plaintiff and his intestate (brothers) Tvere attempting to 
string a n i r e  to be used as a radio aerial from an  elevated water tank 
to the house where plaintiff and his intestate lived; that  after attaching 
one end of the aerial to the tank fifty feet high, they carried the radio 
wire to the road or street, and plaintiff threw the coiled wire over arid 
across the electric power line, ,and that when the intestate picked up tlie 
loose end of the aerial i n  his yard he received an  electric shock from 
which lie died. I t  was also in  evidence that plaintiff's intestate was an 
intelligent man, twenty-nine years of age, and had resided there and 
worked in the mill some f i ~ e  or six years. 

Defendants denied all allegations of negligence and pleaded the con- 
tributory negligence of plaixitiff's intestate as a bar to plaintiff's re- 
covery. 

At  the conclusion of plaintiff's evidence, motion for judgment of non- 
suit waq allowed, and plaintiff appealed. 

A. A. Turlton and A. X .  Stack for   lai in tiff. 
Sikes cE. Richardson and 1 7 a m  & Millilcen for defendants. 

PER CURIAAT. The duty derolring upon those who undertake to 
operate and maintain electric power lines is  succinctly stated in Helms 
v. Pouer  C'o., 192 N. C., 784, and cases cited, and in X i t c h e l l  2). Electr ic  
Co., 129 S. C., 166, and Ellis v. Power Co., 193 S. C., 337. 

Whether the failure to maintain the proper irisulation of electric 
power wires fifteen to eighteen feet from the grourld would constitute 
actionable negligence and inipose liability in damages to one who placed 
another wire across the p o m r  wire and Tvas injured, and whether such 
result was foreseeable in  the exercise of due care under the circumstances 
(Hudson v. R. R., 176 N. C., 488), need not be here decided, as it is 
apparent that  tllc cod i t ion  of the insulation on tlie power wire and the 
use of the ~ v i r e  for the transmission of electric power were well known 
to plaintiff's intestate, who had lived and worked there five or six years 
and was an intelligent man. Under these circumstances, to attempt to 
pull a radio wire across and upon a live electric power wire, from which. 
a t  places, i t  was plainly observable that  the insulation had worn or 
fallen, leaving the bare wire risible, would sufficiently indicate failure on 
the part  of the plaintiff's intestate to exercise ordinary care and pre- 
caution for his own safety. 

Upon this view of the case, we think the judgment of nonsuit was 
properly entered. 

AfXrmed. 
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STATE r. ODELL OAKLEY. 

(Filed 15 June, 103G.) 

1. 13urgl;rry C (1-Evidence held sufficient fo r  jury o n  issue of defendnnt 's 
guilt  of burglary in  the  first degree. 

IWdcnce that  the house of the prosecuting witness was broken into by 
twisting the knob off tlie 1ocl;ed door and forcing the tio(3r open, that the 
time was late a t  night, and that  the ~rosecul ing witness and his wife x e r e  
asleep in tlic room entered, together with ericlenee tlmt trnclis in tlie 
freslily fallen sno\r were follon-cil nlid lcd to defendant's ro:rm in  other 
house in n distant ~ n r t  of tlic city,  here defciiclant u-ns nliprcl~c~ndct:, 
is hcltl snflicieiit to be submitted to the jury on tlie question of defcntl~~iir's 
guilt of blu'glary in the first degree. N. C. Code, 42322. 

2. Cikninnl Law I c-Sew tr ia l  i s  n\rardrd in  this  case for  inacl\ri~tent 
cqwcssion of opinion by t r ia l  court  upon t h e  eridcncv. 

111 ordcr to establisli the identity of defendant a s  the ~ c r ~ e t r ; ~ t i ; r  of the 
crinie in this l~rosecntioii for burglary in t11c first degree, tlie Sl:irc re!ictl 
ulmn testimony t l ~ t  trnrlis n t  the scene of the criinc \;-ere fol lo\~ed ill tlic 
iic1~1y f:illen snow to tlic room of defendant, wlierc he  is apprelie~iilcd. 
The ofticer \\-lie follo\retl the traclts did iiot 1iie:lsurc them or eolii1~:lrc 
tlwm \\.it11 defenrl:~nt's shoes. TYliile the officer was testifying rceariling 
tlic Irnclts, the court ~ s l i c d  (lie \ ~ i t n c s s :  "Yon trnclml t l ~ c  ilcfci~d:!i~t to  
whose l~onsc:"' IIcl t l :  1)cfe:iilant is entitled to n n c \ ~  trial fov tlic hind- 
rertent eslirrssion of ol~iiiio~l by the court tliat t l ~ e  S t t~ tc  1i~:tl 1,rowii tlic 
tr:~clts to be those of defend:iiit, : ~ n d  tllc Pac,t that  the cc~nrt i~iiniccliutely 
thercnfter statcd lie did not ~ n c : ~ n  to say "d~>fclid:ilit." : l m l  naked the wit- 
ness to \\-hose lio1lsc lie follon-ctl "a sct of tracks." doc.: not cure tlic error, 
sincsc the stntcnlent nliglit liave made n lasting imlrression 011 the j~ i ry  
to clefendant's l~i'ejudice, nncl since the State's c>vidence \\-as circuni- 
sta11ti;ll rind defclidnnt Iras on tl.i:il for his life. Tlic lmrer  of tlic coii!,t 
to withilraw incompetent eviclence and instruct the jury not to consider it. 
tlistinguislied. C. S., 3G4. 

S C I ~ E X C I ~ ,  J., concnrs in result. 

A I ~ L ~ I ,  f roin C'lcmcnf ,  J., a ~ i d  a jury,  a t  J a n u a r y  T e r m ,  19313. of 
R o c x r s o ~ ~ ~ r .  S e w  tr ia l .  

T h e  tlefentlant u-as t r i d  o n  tlie following Lill of ind ic tment :  

' T h e  jurors  fo r  t h e  Statc upon  the i r  oath present, T h a t  OJe l l  O:~l;lc\-, 
la tc  of the county of Rockingham, on 29 I)ecembcr, 11335, about  the 

liour of 1 2 i u  tlic n igh t  of the  same day,  v i t l i  force a n d  arms,  a t  :inti ill  

tlic county aforesaid, tlic dwelling liouse of one I3. F. Spr ink le ,  rllerc 

situate, nlid then and  tlicre actual ly  occupied b y  one 13. F. Spr i l~ l i l e ,  
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feloniously and burglariously did breali and enter, with intent, the goods 
and chattels of the said B. I?. Sprinkle in the said dwelling house then 
and there being, then and there feloniously and burglariously to steal, 
take 2nd carry away, against the peace and dignity of the State. 

GWYX, SoZicito~." 

Tlle jury rcturned a verclict "That the said Ode11 Oakley is guilty of 
burglary in the first degree in manner and form as  charged in the bill of 
indictment." Judgment of death v a s  pronounced. 

B. F. Sprinkle, a n~itness for the State, testified, i n  pa r t :  "I live in 
Rcidsrille, on Main Street, a t  the corner of Harrison Street. On 29 
December, 1935, my house was broken into. There is a screen door and 
a locked door. T l ~ e  knob was tnisted off of the inside door, which v a s  
locked. Then the door was forced opm.  The screen door opens on the 
outside and the other door opens from the inside. On  the night of the 
29th Mrs. Sprinkle and I nere  occupying the house alone. The breali- 
ing x s  done about 2 o'clock in the inorning. I was sound asleep. Mrs. 
Sprinkle and I occupy t x i n  beds. She sleeps with her head one may 
and I sleep n i t h  n h e  another. 31y Ilcad was next to the inside door, 
which cornis out of the sun narlor into our bedroom. I was awakened 
by my nife's calling me. She  said somebody was in  our room and to get 
the gun. I heard him go out. When I awakened, i t  was snowing. It 
w a r  snowing >>hen the brcaking occurred. I n  my  opinion, when I TI-oke 
u p  the snow was tllrce inches deep. I called the police and X r .  Saun- 
ders and another gentleman came u p  there. I suppose it was fifteen or 
tneilry minutes before 3 l r .  Saunders came. H e  \rent right out xiid 
nen t  on tlle*track. N o  instrun~cnt mas used in the breaking. The door 
x a s  a little bit small for the frame and the lock didn't catch in too deep. 
The door knob was tuistetl off and the door shoved. The lock ne\ er 
did gire, but the shove forced i t  open. The  last thing Mrs. Sprinkle did 
bcfore >he ncnt  to bed n a s  to lock that door. We nen t  to bed a t  9 or 
10 o'clock and had been in bed four or file hours. I heard soinebocly 
go out of the door but I nerer did see n h o  i t  was and don't know \~hetl ier  
i t  n as a man or noman. Kothing a t  all mas taken. There nere  tracks 
on the doorstep, but I didn't measure them and I never nen t  out of the 
house. The tracks on the steps looked like men's tracks. I pointed 
them out to Mr.  Saunders." 

Xrs. l3. F. Sprinkle testified, in pa r t :  "TVl~en the noise wolre me, I 
saw a man standing right inside the bedroom right a t  N r .  Sprinkle's 
head. I took a good look at  him. H e  was apparently just stantling up 
in  the room. It m s  a man. had on a man's coat. I t  looked as if he 
were wearing a dark brown suit. I called X r .  Sprinkle three or four 
times before I could wake him and then he rail out the same door he 
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came in, through the sun parlor. Mr.  Sprinkle called 'he police and 
Mr. Saunders came up. Mr. Saunders tracked the man. Tllerc was 
snow on the ground when I woke up. . I  saw Odell Oak ey at the pre- 
liminary trial. That  night I described to X r .  Saunders tlie ma~i 's  
appearance. Odell Oakley looks r e ry  much like the man I saw. I n  my 
opinion, he is  the man. This  breaking was Sunday morning. At the 
time I first saw Odell Oakley, I did not tell tlle officers t h ~ t  in my opin- 
ion he was the man. I only said he was a tall, slender bog. . , . -It 
the prelinli~lary tr ial  I did not attempt to idrwtify this boy a. the Inail 
who was in my  home." 

J. T.  Saunders testified, in pa r t :  "I am tlle officrr 7~113 was cn  duty 
in  the city of R e i d s d l e  the night of 20 December. I t  started snowing 
that night about 11 o'clock. B y  2 o'clock the snow nos  about t h e e  
inches deep. About 2 o'clock Mr. Sprinkle called me and :mother officer, 
Mr .  Cobb, drove me up there. X r .  Cobb did not stay. I found a 
broken door, but didn't take time to  examine it. Mr.  and Nrs .  Sprinkle 
pointed out to me tracks on the south side of the liouse on tlle step. 
Those tracks were a mall's tracks and I folloned them through town to 
Joe  Martin's home, for about a mile and a half. I saw one other track 
on Lindsey Street going in the opposite direction. I saw tlle person 
who made that  track. I t  was John  Sommers, a vliite boy, and I spoke 
to him. Those two tracks did not get mixed up. The:; crossed, one 
man corning down on one side the street and tlie otlier he other, but 
they crossed and then they went on the oppo4tc side tlie street. (The  
Court) They made by whom? ,411s.: John  Sommers and Odell Oakley. 
(Mr.  Garret t)  I object. (The  Court) Vell ,  you could not say. Don't 
consider, gentlemen, that  he said tlle tracks made by {Sommers and 
Oakleg. You tracked the defendant to whose liouse? A is.: Joe  Mar- 
tin's. (Mr.  Garret t)  You said the defendant. (The Ccurt)  I didn't 
mean to  say the defendant; he f o l l o ~ ~ e d  a set of tracks to ~vliose house? 
-111s. : Joe  Martin's." To the foregoing questions and coninlents by his 
Honor the defendant objected, as  bring an  expression of opinion. Ex- 
ception. The  witness continued: "When I got to Joe  JLartin's house 
there wclre no other tracks leading in to the house and there were no 
tracks leading away from the house. I saw no other track's of any kind. 
This track went up  in front of the house and went to tlie back and came 
back and up the front steps and right up  the steps on the inside, leading 
into this room. I tracked the snow into thc liouse. I follo~red the 
tracks right around the side of the house to the back and then he came 
back to the front, up  the front steps on to the porch and  vent inside 
ant1 up the stairway and into the first door after he got to the top of tlie 
stairway. . . . The tracks in tlie snow compared exactly with the 
defendant's shoes. There mas no place wherc I followed those tracks 
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from Mr. Spriiilrle's to the place where I found this man, where the 
tracks led off and a v a y  from any snow. I did not measure the tracks 
nhicli I saw with this boy's shoes. I am just guessing. I did not ask 
for Joe  Nar t in  or t ry  to arrest him. I didn't go there to arrest Joe  
Nar t in .  I wanted to fiiid the shoes that  made that  track. I do not 
know u h a t  kiiid of shoes Joe  Martin wore. . . . I did not at any 
time measure Otlell Oaklcy's tracks nit11 those tracks in the sno r .  I 
trailed the man for a mile and a half, across streets, up  streets with 
sidewalks and acroqs and hack across the street. I tracked liim to fire 
tliffcrent homes, ~ e n t  on the porch of t ~ v o  of those homes and up to the 
nindows of three and back out to tlie streets and donn the streets. 
. . . All of t h e  tracks were not exactly alike. The nian didn't 
walk exactly straight and sometinles he would drag his feet a little. H e  
walked ~ o r t e r  sitle\vays. And vhen  he walked sideways that tlirex solllc 
snow in the track.'' 

The  defelidalit denied that  lie was in the Sprinkle home, and said lie 
left alllen Seal 's  barber shop about 11 :00 o'clock and went to Joe Mar- 
tin's liorne, where he n a s  living. That  Ile had beell in bed about four 
hours r h e n  thc officer came and noke him up. H e  was corroborated by 
-111~11 S e a l  and Jerome B:rilcy as to his leaving the shop about 11 3 0 .  
011 cross-esanlination he  stated: "From 1924 to the present time they 
hare  liad me in  court ten or elrren times upon serious charges with 
terms ranging from t h e e  montlis to six years. T h q  caught me every 
time I ever stole anything. During tlie last tell years I h a w  7 iqited 
from one city to the other." H e  told of the different offenses, where 
committed, and the time. 

The defendant made many exreptions and assignments of crror, a i d  
appealed to tlie Supreme Court. The only material ones will be con- 
sidercd in tlie opiiiion. 

d f f o m e g - G e n ~ r u l  Seawe l l  a n d  , issistant A f f o r n e y - G e n e r a l  J l eAI Iu l l an  
f o ~  t h e  S f a f e .  

C l a u d e  8, Scztwy, J o e  I T 7 .  Garre t t ,  a n d  S h a r p  & S h a r p  f o r  c l c f endan f .  

CI.ARI~~OS,  J. At the close of the State's evidence, and a t  the close of 
all the evitlence, the def~iitlnnt made motions in the court below for 
judpineilt of nonsuit. S. C'. Cotle, 1935 (Xicllie), see. 4643. The  
court bclon overruled t h r v  motions, a i d  in this we can see no error. 
S. C. Cotle, s u p r u ,  sec. 423% is as follons : "There shall be two degrees 

in tlie crime of burglary as defined at the common law. I f  tlie crime 
be committed in a dnclling house, or in a room used as a sleeping apart- 
nient in any building, and any person is in the actual occupation of any 
part of said dnelling house or sleeping apartment at tlie time of the 
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c~onimission of such crime, i t  sliall be burglary in the first degree. I f  
such crime be committed in a d~velling house or sleeping apartment not 
:~ctuallg occupied by any one a t  tlie time of the commission of the crime, 
ur if i l  be committed in any llouqe ~v i th in  the curtilag€ of a d~vclling 
liouw. or in any building not a dwelling house but in which is a room 
used as a sleeping apartment and not actually occupied as such at tlle 
time of tlie commission of tlle criule, it  sliall be hurg1ar:r in the second 
degree." 

Section 4233 : "Any person conr-icted, according to due course of law, 
of the crime of burglary in the first degree shall suffer -leath, and any 
one so con~ic ted  of burglarp in tlie eecoTid d q p e  shall suffer imprison- 
ment ill the State's Prison for life, or for a term of yeam, in tlie discre- 
tion of tlie court," 

The eridence in the present case is circumstantial, although sufficient 
to be s~~br~ i i t t e t l  to a jury. We consider the only material exception and 
assianrnent of error which has mer i t :  The  officer ner-er measured or " 
compared any of tlie tracks lie followed and newr  measurc:d or comlsareil 
the shoes of the defendant with the traclrs he follovecl. During the 
testimony of the officer wllo followed tracks, he testified that  the tracks 
lie was following crossed tracks made by John  Sommers. Then it was 
that the court asked the aucstion set forth above and made the state- 
ment to which defendant excepted and assigi~ed error. I t  will be noted - 
that iinnlediately after telling the witness he could not say wlio made 
tlie trac-ks that  the judge himself said, "Yon tracked the defendant to 
whose liouse?" This was not a question asked by the solicitor. 

I11 S. v. Bryant, 189 S. C., 112 (114), speaking to the subject, we 
find: " 'KO judge, in giving a charge to the petit jury, either in a civil 
or a criminal action, shall g i ~ e  a n  opinion whether a fact is  fully or 
sofficiently proven, that  being the true office and province of the ju ry ;  
but he &all state i n  a plaili and correct manner the evidence given ill 
the cascl. and declare and explain the law arising thereir.' C. S.. 564. .+ 

I n  terms, this statute refers to the charge, but i t  has al~vays beer1 con- - ,  

strued as including the expression of any opinion, or even an  intiiimtioi~ 
by tlie judge, a t  any time during the trial, which i s  calculated to preju- 
dice either of the parties. illowis v. Kramer, 182 N. C., 87, 91. h d  
when once expressed, such opinion or intimation cannot b? recalled. I11 

the caso last cited, the court said:  'When the damage it; once done. it 
cannot be repaired, because, as we know, the baneful impression on the 
minds of the jury remains there still. . . . One word of untirnely 
rebuke of his witness may so cripple a party as to lea7.e him utterly 
helpless before the jury.' Bank v. XcArthur,  168 N. C., 48; 8. v. Cook, 
162 K, C., 586; X. v. Dick, 60 K. C., 440. It is also held that  the prob- 
able effect or influence upon the jury, and not the motive of the judge, 
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2. S:tmc>-Tax ulron autoniol)ilcs hclrl cxcisc or u ir  tax,  and not ta\ on 
inlcrstate colnniercr, or an atiampt to t2\ tran\action out5iilc of State. 
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3. Taxation A c-Tax upon every owner for privilege of using automobile 
upon highways of this State held not void ris discriminatory. 

The tax levied upon every owner for the privilege of using an auto- 
mobile upon the highways of this State when a State license is required 
for such use is not void as  discriminatory in amount because of the pro- 
vision of the statute that such t a s  need not be paid when the owner fur- 
nishes a certificate from a dealer in this State to the effect that the tax 
has been paid, and that such dealer will be responsible therefor to the 
Commissioner of Revenue, since the statute requires the same amount to 
be paid regardless of whether the car is purchased from rl dealer within 
or outside the State, the t a s  in one instance being payable to the Com- 
missioner of Revenue and in the other instanre to the deakr  in this State 
from whom the car is  ~urcliased. Art. I, see. 8 ( 3 ) ,  of the Federal Con- 
stitution, Art. V, see. 3, of the Constitution of Xorth Carolina. 

4. Taxation C c- 
The Commissioner of Revenue is given a ~ ~ t h o r i t y  to construe admin- 

istratively, in the first instance, all sections of the R e v ~ n u e  Act by sec. 507 
thereof. 

5. Taxation A c-Difference in procedure for collection of tax held not 
to render it discriminatory under facts of this case. 

An escise tax, uniform in amount, regardless of whether the article 
used is purchased within the State or not, will not be held void as clis- 
criminatory because the procedure for its collection when the article used 
is purchased outside the Stnte is different from that  when it  is Imr- 
chased within the State, when it  appears that tlie statute does not dis- 
criminate either in substance or in its operation in practical application. 

APPEAL by t h e  plaintiff f r o m  Barnhill, J., a t  M a r c h  T w m ,  1036, of 
WAKE. Affirmed. 

F r o m  the  allegations and  admissions i n  the pleadings it appears  t h a t  
on  9 J u l y ,  1935, the  plaintiff, who is  a resident of Rockingham County, 
N o r t h  Carolina, purchased a new Oldsmobile coupe f r o m  t h e  Wyatt  
C h e ~ r o l e t  Corporat ion i n  D a n d l e ,  Virginia ,  f o r  a price i n  excess of 
$800.00; t h a t  t h e  plaintiff purchased this  automobile fo r  use upon the  
streets and  h i g h ~ v a y s  of t h e  S t a t e  of S o r t h  Carolina, and  a f te r  returriing 
t o  h i s  home with it, applied to t h e  defendant, the Coinmissioner of 
Revenue, f o r  a license and  certificate of tit le f o r  said automobile; tha t  
h e  tendered to the  Commissioner al l  of the taxtxs and  fees due under  the  
laws of the  S t a t e  pr ior  to t h e  issuance of the  license and certificate of 
tit le except t h e  t a x  imposed by  subsection 13, section 404, chapter  371, 
Publ ic  Laws 1935, Y. C. Code of 1935 (Michie) ,  7880 (156)e, sub- 
section 1:3; t h a t  the amount  of the t a x  imposed by said subsection 13, 
being exacted by the  Commissioner of Revenue, was paid by the plaintiff 
under  protest, a n d  wi th in  th i r ty  days t h e  plaintiff demanded i n  wri t ing 
t h a t  the same be refunded;  t h a t  the  Commissioner declined t o  make 
refund of t h e  t a x  paid, and this  suit mas thereupon instituted. I n  tlie 
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pleadings i t  also appears that  the tax demanded of the plaintiff was 
limited to $10.00, and that the Commissioner of Revenue had adminis- 
tratively construed and applicd subsection 13, section 404, chapter 371, 
Public Laws 1035, as subject to the same limitations of maxilnum tax 
up011 ally single article of mercliandise as is fixed in subsection 1 2  of said 
section 404, namely, $10.00. 

L i a b i l i t ~  f o ~ .  the tax n-as denied upon the ground tha t  subsection 13 
of section 404, chapter 371, Public Lav-s 1935, being a portion of the 
Revenue Act of 1933, was void for the reason that  i t  was in violation of 
the  pro^ isions of the Federal and State Constitutions. 

Thc  court n-ns of the opinion that  said subsection 13  did not violate 
the p r o ~ i ~ i o n s  of either the Federal or State Constitution, and that the 
tax tli.mandcd and collectwl was lawful, and entered judgment denying 
the recowry sought by the p l a i~~ t i f f ,  from which he appealed, assigning 
error<, 

J .  11. L i ~ o u g h f o n ,  W .  H .  17ai-borough, Jr. ,  and  Geo. D. V lc l i ,  J r . ,  for 
p l a i n t i f ,  appel lant .  

Gholson & G l ~ o l s o n  of counsel for p l a i n t i f ,  appel lant .  
At torney-General  Seawell  and  Llss is tant  At torneys-General  J I c X u l l a ~ ~  

a n d  Brz i fon  for de fendan t ,  appellee.  

SCHESCK. J. The portion of the act under consideration is subsection 
13, section 404, Public Laws 1933, and reads as follows: "In addition 
to the taxes lcvied in this act or in any ocher law there is hereby levied 
and imposed upon every person, for the p r i~ i l cge  of using the streets 
and highways of this State, a tax of three per cent of the sales price of 
any new or used motor vehicle purchased or acquired for use on the 
streets and high~i-ays of this State requiring registration thereof under 
section 2621  (6) ,  Consolidated Statutes, nhich said amount shall be paid 
to the Comniissioner of Revenue a t  the time of applying for registration 
of such motor vehicle, or certificate of title for same. S o  certificate of 
title or registration plate shall be issued for same unless and until said 
tax has been paid :  Proc ided ,  h o ~ c e v e r ,  if such person, so applyir~g for 
registration and license plate for such motor vehicle, or certificate of 
title therefor, shall furnish to the Commissioner of Revenue a certificate 
from a licensed motor vehicle dealer in this State upon a form furnished 
by the Commissioner certifying that  such person has paid the tax 
thereon levied in this act, the tax herein levied shall be remitted to such 
person to avoid in effect double taxation on said motor vehicle under 
this act. The term 'motor vehicle' as used in  this section shall include 
trailcrs." S. C. Code of 1933 (Michie), 7880, (156)e, subsection 13. 
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Tlic foregoing subscctioll 13 was a d n ~ i n i s t r a t i r e l y  construed to be 
limited to  n 1n:ninlunl t a s  of $10.00 upon  any  single article of nlerchan- 
disc as  is f iwd i n  t h e  p reced i l~g  subswtion 12, which reads as  follo\vs: 
"Tlle mas imuin  t a x  t h a t  shall be inlposed upon  a n y  single article of 
mcrc~liantlise 4 a l l  be tcn  dollar^ ( $ l o ) ,  and  as a n  addi t ional  incalls of 
c ~ n f o r c t n ~ c ~ l t  of the  lmpment of tlic t a s  llerein ler ied the  Depar tment  of 
R c ~ e i i u c  slinll not issue a l i c e ~ ~ s e  r h r e  or a certificate of tit le fo r  nnv 
new or nscd n-totor wllicle sold bv a n y  incrclmnt or l i c c n m l  dealer un t i l  " 

tlic t ax  Icrietl f o r  the sale of snme under  this act has  lwen paid. or n 
certificate duly :.igncd by a licensed dealer i s  filed a: t h e  t ime t h e  
applic:ltio~l f o r  license piatc or tit le is ~ ~ i a t l e  fo r  ,such i i ~ o t o r  I C ' I I ~ C I C ;  
hucli wrtificate to  bc oil sucli f o r m  as m a y  be prescribed by t h e  Conimis- 
s i o n ~ ~ r  of R-r ' l~ue,  ant1 t h a t  sucli certificate shall shon. t h a t  the  said 
liceiiqetl tlc:ilcr 112s assunled the responsibility fo r  the  l m y i ~ ~ n t  of the  
t : a  I ( \  ictl unticr tllis act ;,lid agree.; to report a a d  remi t  the t ax  i l l  h is  
liest rcgulnr moiltlily sales t n s  rcport  required t o  be filed under  th i s  
act." S. C' .  Code of 1933 (Micliic),  ZSO, ( i5G)c,  sitbscztion 12. 

Tlic l ) w i t i o l ~  talit':l tllnt the p o r t i o ~ l  of the  act under  consideration is 
i n  cw~itrnr-:.~~tion of tlie prorisioil of the  Fcilcrnl C o n s t i t . t t i o ~ ~  that  ' .So  
?fate sliall, 11.ii1iout the  consci~t  of Cloi~grcss, Iery ally i ~ i ~ l ) o s t ~  or ciuties 
oil i ~ i l l ~ o s t s o r  exports, . . ." Art .  I, see. 1 0  (2) ,  is  untenable, since 

bincc it  (lee, not becouie o l ~ r a t i r e  un t i l  a f te r  tlle purchase of tlic :lute- 
nlobilc 11ac bceu co~~sunlnlatecl  a n d  un t i l  af ter  i t  lias been brouplit into 
Sort11 Carolina-the tax becomcs r fTcc t i~e  oilly when the automobile 
llas conic to  rest within the State ,  and tlicn xi t l iout  regard to 1,~liero i t  " 
x a s  purchnsetl, and  is imposed as  a n  escise or use tax. Esc i sc  t ax  up011 
the use of all ar t ic le  n i t l i in  the State ,  nltliougl~ tlle article m a y  be of 
out-of-state origin, does not fal l  undcr  the  rcgulntion of the  coninlcrce 
clause of the  Federa l  Const i tut io~l .  I:o?l?~lan 1.. Confincvlinl Oi i  Co., 
356 U. S., 612, 65 L. Ed . ,  1139 ; l f a r i  Re f i nc~ i e s  c. I l a , ~ t ~ o ~ z ,  2TS r. S., 
-199, 73 L. Ed.,  475;  Sashz;ille,  C. d: St. L. R. Co. v. Wallace, 285 U. S., 
249, 77 L. E d . ,  730. I n  tlie last lnentioneJ case, J lr .  Justice ;,'tone 
writes:  "The gasoline, upon beiug unloaded and stored, ceased to be a 
subject of t ransportat ion i n  inters tate  commerce and  lost i ts  immuni ty  
a s  such f r o m  s ta te  taxation." 
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The position taken that  the portion of the act under consideration is 
subversive to that  clause of the 14th Amendment to the Federal Consti- 
tution reading, '(. . . nor shall any state d e p r i ~ e  any person of life, 
liberty, or property, without due process of law," is also untenable, for  
the reason that the tax levied is an  excise or use tax, levied and collected 
for the privilege of using the streets and highways in North Carolina, 
am1 not an attempt to tax transactions ~vhich take place beyond the 
confines of the State, over which North Carolina has no jurisdiction. 

TVe are of the opinion, and so hold, that  the tax levied by the portion 
of tlre act under consideration is  neither an ad valorem tax  nor a sales 
tax upon extraterritorial transactionr, but is an  excise or use tax, l e ~ i c d  
and collected for the privilege of operating automobiles upon the streets 
and highn-ays of Korth Carolina. The  authority to levy excise and use 
tarjes in general is well settled in this State. O'Berry, Treasurer ,  v. 
Xechlenburg County ,  198  N. C., 357; Xtedman, Treasurer ,  v. Wznston-  
Salem, 204 K. C., 203. 

The  appellants contend, however, that, conceding the Legislature was 
rested with the authority to levy and to provide for the collection of a 
general excise tax for the privilege of operating automobiles upon the 
streets and highways of the State, the insertion into the act of the pro- 
riso to the effect that when the person applying for registration of his 
motor vehicle "shall furnish . . . a certificate from a licensed 
motor vehicle dealer in this State . . . certifying that  such person 
has paid the tax thereon levied in  this act, the tax  herein levied shall 
be remitted to such person to  avoid, i n  effect, double taxation on said 
motor vehicle under this act," caused the act to contravene Art. I, see. 
9 ( 3 ) .  of the Constitution of the United States, vesting the power to 
regulate commerce among the several states in Congress, and Art. V, 
sec. 3, of the Constitution of North Carolina, providing that  "Taxation 
shall be by uniform rule," i n  that  i t  brings about a discrimination in 
favor of automobiles bought from North Carolina. dealers and against 
automobiles bought outside of the State. 

I t  must be conceded that if the tax levied discriminates against the 
plaintiff by reason of the fact that  he purchased his  automobile outside 
of the State, such a discrimination would be violative of the aforesaid 
regulatory and uniformity provisions of the Federal and State Consti- 
tutions. Welton v. ~I f i s sour i ,  91 U. S., 275, 23 L. Ed., 347. The plain- 
tiff contends that  the remission of the tax upon the furnishing of a 
certificate from a licensed motor vehicle dealer i n  this State to the effect 
that  the sales tax  had been paid, gives rise to a discrimination against 
him by reason of the fact that  the tax is collected upon his automobile 
bought in Virginia and not collected (or is  "remitted") upon automo- 
biles bought i n  North Carolina. However, in this connection, i t  must 
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be obse r~ed  that  if the plaintiff, instead of purchasing his  automobile in 
Virginia, had purchased it from a North Carolina dealer, under the 
provisions of the Revenue Act, he ~vould hare  been required to pay to the 
dealer when he purchased his autonlobile esactly the same amount of 
tax as he, when he applied for the registration of his automobile bought 
in Virginia, was required to pay for the privilege of using the streets 
and highways of the State. The amount of tax exacted upon the S o r t h  
Carolina bought and the Virginia bought automobile is the same, 
namely, $10.00. There is no discrimination in  so f a r  as the amount of 
the tax is concerned. 

While the appellant challenges the right of the Commissioner of 
R e ~ e n u e  to construe adminis t ra t i~ely  subsection 13, section 404, Puldic 
Laws 1935, as subject to the same limitation of maximum tax upon any 
single article of merchandise as is fixed in subsection 1 . 2  of said section 
404, namely, $10.00, the authority to construe all sections of the act 
imposing t a w s  is specifically given by section 507 thereof, vherein i t  
is provided that  "such decisions by the Commissioner of Revenue shall 
be p ~ i m a  facie correct, and a protection to the officers and taspayers 
affected thereby"; and it is a well established rule of this Court that in 
passing upon the constitutionality of tax  statutes the administrative 
construction and application of such statutes shall be rewarded and con- 
sidered. Cannon v. Xamc.ell, Corny. o f  Revenue, 205 :. C., 420, and 
cases there cited. 

The plaintiff is relegated to the position that  there is a discrimina- 
tion in  the manner i n  which the tax  is levied and collected under the 
statute-his complaint being to the form rather than to -he substance. 

I n  (%-egg Dyeing Co. v. Query, 286 U .  S., 472, 76 I.. Ed., 1232, in- 
volring the construction of a statute in  many respects '3imilar in prin- 
ciple to the act under consideration, Chief Justice Hughes writes: "In 
maintaining rights asserted under the Federal Constitution, the decision 
of this Court is not dependent upon the form of a ta:ring scheme, or 
upon the characterization of it by the state court. W e  regard the sub- 
stance rather than the form, and the controlling test js found in the 
operation and effect of the statute as applied and enforced by the state." 

Brogden, J., i n  Stedman, Treas., u.  Winston-Salem, supra, says : ('The 
judicial denomination of a tax as an excise tax or a property tax is a 
mere use of terms and the selection of certain letters from the alphabet. 
The ultimate test is the operation of the tax and its practical application 
to the commercial transactions of life." 

When the substance of subsection 13  of section 404-, chapter 371, 
Public Laws 1935, is  regarded rather than its form, and i ts  operation 
tested by i ts  practical application, it is  manifest that  there is no dis- 
crimination in favor of the S o r t h  Carolina bought autoinobile over the 
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Vi rg in ia  bought autonlobile by  t h e  remission of the  privilege or excise 
t a x  to the owners of the former,  since the  result is, as  stated i n  the act 

itself. "to avoid, i n  effect, double taxation" on automobiles bought f rom 
n'orth Carol ina dealers and  to m a k e  the  tax  on al l  new bought auto- 

mobiles equal. T h r r e  can be no discrimination when there is  equality. 
,Iffirined. 

Y1:ROS.k F. CREWS v. R. A. CREWS, E. G. 
A. A. CREWS. 

(Filed 15 June, 1036.) 

1. Appeal and Error J c- 
Where the parties have waived trial by jury and have agreed that the 

court may find the facts, the court's findings, when supported b y  compe- 
tent eridence, are conclusive and not reviewable on appeal. 

2. Deeds and Conveyances D a-General description covering larger tract 
intcmdcd to be convejed will prevail over specific description. 

When the specific description by metes and bounds contained in a deed 
or deed of trust does not include land nhich i t  \ \as  the intention of the 
parties to the instrument to convey, but such land is included in and is 
covered by a general description, the general and not the yrecific descrip- 
tion \ \ i l l  control, and the grantee in the deed, or the trnstee in the deed 
of trust. acquires title to the larger tract embraced in the general de- 
scription. 

8. Reforn~ation of Instruments A c- 
JVhere i t  appears by clear, strong, and cogent proof that the draft- 

man, througH inadvertence or mistake, failed to include in the descriptic 11 

of the deed all the land intended by the parties to be c.ml)raced therein, 
equity nil1 grant reformation of the deed to bring it  into harmony with 
the true intention of the parties. 

4. Refo~mation of Instruments B a-Party to deed of trust may not be- 
come innocent purchaser under subsequent deed from trustor. 

Where a \rife joins her husband in the execution of a deed of trust on 
his lands, and a part of the tract intended to be embraced therein is 
omitted therefrom through error of the draftsman, upon the husband's 
.subsequent conreyance to the wife of the tract erroneously omitted from 
the description in the deed of trust, she may not resist reformation of 
the deed of trust on the ground that  she is an innocent purchaser under 
her deed from her husband. 

_IFPEAL by plaintiff f r o m  C'ozrper, ~S'pecial Judge,  at October Terlll, 
1935, of the Superior  Cour t  of Granville County.  Affir~ned. 
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This is  a special proceeding for the partition of certain land described 
in  the petition between the plaintiff Verona F. Crews, and the defendant 
R. A. Crews, as tenants i n  common. 

The proceeding was begun before the clerk of tlie Superior Court of 
Grnnsille County. After it was begun, and while it wac; pending before 
the said clerk, E. G. Crews, trustee, and A. A. Crews xwre made parties 
to the proceeding. They filed an answer to  the petition, in which they 
denied that  the plaintiff T'erona F. Crews o ~ r n s  an u n d i ~ i d e d  one-half 
interest in the land described in the petition. They ,111egeil that the 
defentlant R. A. Crews and the defendant 3. A. Crews a r e  the owners of 
said land, as tenants in eommon, each owning an  unclivitleil one-half 
interest i n  said land. 

The  proceeding was transferred by the clerk to thc c ~ d  issue docket 
of tlie Supeiior Court of Granville County, for tr ial  of the issuc raised 
by the pleading?, and was heard a t  the October Term, 1935, of said 
court, when judgment was rendered as follows: 

"This cause coming on to be heard before the undersigned judge pre- 
siding a t  the October Term, 1935, of the Superior C o ~ r t  of Granville 
County, and being heard upon an agreement of counsel representing the 
plaintiff and the defendants that the unclersigned might find the facts 
and declare the law upon such facts;  the undersigned, after hearing the 
e~idencx offered by the plaintiff and the defendants, finds the folloni~lg 
facts : 

"1. This cause was begun before the clerk of the Superior C'ourt of 
Granville County by Verona F. Crews against R. A. Crews, for t l ~ c  
partition of certain lands described i n  the petition filed thereill; in clue 
time, the defendants E. G. C r e w ,  trustee, and A. -1. Crens, on their 
own motion, mere made parties to the proceeding and sled a n  ansuer 
to the petition in  which they denied that  the plaintiff is  the owner as 
tenant in common of an  undivided one-half interest i11 the land described 
in the petition. The  proceeding was thereupon transferled by the clcrk 
to the civil issue docket of the Superior Court of Granville County, for 
trial of the issue raised by the pleadings. 

" 2 .  The plaintiff claims a n  undivided one-half intercst in the land 
described in the petition under a deed executed by W. JV. C r e w ,  dated 
16  December, 1931, and duly recorded in the office of the register of 
deeds of Granville County. 

"3. The defendant E. G. Crews, trustee, is the t r u s t x  named in :i 

certain deed of trust executed by W. TV. Crews and his wine, the plaintiff 
Verona F. Crews, dated 1 6  December, 1927. and duly lecorded ill tlie 
officc of the register of deeds of Granville County. The  land con7 eyed 
by said deed of trust is described by metes and bounds and as 'all of the 
land conveyed by W. S. Daniel and wife to 'Iv. W. Crews and R. A.  
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C r e ~ v -  by a t l ( d  tluly rccmxlccl iii the office of the  registry of ~ l i ~ c ~ r l ~  of 
Gr:invill(l County,  ~v i t l i  the csceptii~ii of S!)' acrcs Iieretc~i 'o~~c~ roi i rc~eci  
1,- TI7. TV. CIIYTP and  R. I?. C'rcin-s :aliil their  wires to X r s .  Lllca,~ 0:rItes.' 

"-k. 'I'lie wit1 deed of t rust  \:.as forecloscil 11~- said tru,stc>e ou 24 .\pril. 
!!l:X. ail(! tile tlcvxl f r o m  raid !:ilqtr.e to the  tlefentlmit -i. Ai. (:re\\-<, thct 
1~11~i~l i ; i? i~r  :\t tlie f o i ~ e i ~ l o ~ u r ( .  ::lie, ib (lilted 11 May, I!);; L. ,. - r . I  .,. l i ! u  ~l(~.;c.ril~tic~:i 11y I:l!>i:,s aiirl 1)ouiitls i:r i ! ! ~  aforesaicl i l t ~ t l  cf 
tl,l:-i fr1111: I\-. TIr. (,'L>\VS :~!11i his ~ v i f c ~ ,  the l ~ l : ~ i ~ ~ t i f ? "  yctr011a 1''. ci'e\vz, to  
t l : ~ ~  !!~f'iw~l::iit 1;. G.  ( ' I Y > W , ~ ,  trustct5, t ! i ~ s  ~ i o t  roirt:ii~i a tlcc<ril~tio!i oC or 
c.i~l!~r;li.c :I t ract  of 1:1iitl cirilt:riniiig 212 ::cres: in c-liicli tlic +:riti I\'. Ti-. 
( ' 1 , 1 3 \ ~ . ;  : i t  tile t ime of tlie esc,c.ntioii of tllca :ift~rt.-xi~l (le:,~l af  tru-,t o\;iic~!i 
C I I I  n ~ i ~ l ~ ~ ; i ~ ! c v l  o:ic~-l~:iIf in te rwt .  

' I ; ,  'i'lic i ~ o i i i * l u t l i ~ l ~  I:~iigil:lge ill said c;c.cril)tion as folio\\-:;. : , , I  I\ : t  : 
' I t  l10i11,c all  of tlii. lalid c.i;ii~-c:,.cti 11y 7V. S. I)niiiel n~ l t l  \\.if:> to I\-. n'. 
( ' ; , I . \V< <11i!1 I?. A. C"rt>~vs !I? a !!I ( ,<I i111ly r i ~ o r t l e t l  i n  t l l !~  tiff it^ of i l i t f i  

I c!yi.ti~i~ of tltwl-; of Oi~aii~;ille ( ' o n ~ ~ t y .  \\-it11 tlie i:zi~~ptioii  t:f ' i b l  , ;,I.I.I's 

l ~ ! ~ r i ~ t ! i t ' t ~ i ~ ~  roiivi~yc~! 1 ) ~ -  '<<. TV. C!YVX~ ;1:i(1 It. A\. C7re\\< ; I I I I ~  tI117il. \\,ivt,q t o  

Xrq .  I.;:,.!- Oakcs.' t.o\-c.rs :r iicl c;iihr:!m< qai t! 212  :ii2ws of l:i ti,!. 
'"7. T!le snit1 It. -\. ('ren..: :illti TV. TV. C'rc'n.s c .~ ig :~g!~ l  1:. S. Royqtl,r. 

. . 
.Jr.. :l l , ~ : i ~ i ~ t ' ; i i ~  : ~ t t ~ r ~ ~ t l y  i i ~  ~ ; i ~ a i i \ - i I l i ~  ( ' o u ~ i t y ,  to 11ri:l):rri~ s:litl rIer<l uf  
t1.11-t. : I I I I ~  i i~s t iw~te! l  .s:liil R ~ ~ U Y I I I ~ J -  to tlran. anitl tltcvl of t rust ,  .-,J t11:rt it 
xoulil  c o ~ i ~ c ~ ~ ,  TO t ! ~  wit l  E. (2. C r ( v s ,  t r l i s t ~ ~ ,  ail ulitli\.i(I(~(l o:~( ' - l~:df  
iiitc~,eik i n  all  of t ! i~  lands a q u i r c i l  1 g  s:~id TV. W .  Crew and It. . . 
CITWS f r o m  TI7. S. Daiiiel and  n i fe ,  c s c e l ~ t  :I tlnnc:t of lantl twiitai~iing 
appivs i~ i ia te ly  \;9 nclses, n l ~ i c l i  lind hccn c o ~ i ~ c y c d  1)y tlji~m to X r s .  Lucy 
O a l x ~ .  

"S. By mistake or inntll-ertciire of the clraf tm~aii ,  or by nil lio~ieht :11rtl 
mutua l  mistake of tlie l )ar t i i~s ,  rlie dcxri l , t ion by I I I P : ( ~ ~  "lid 1)ulullls ( 1 . 1  

t l ~ c  aforestlit1 deed uf t r u ~ t  to E. (2. Crcns ,  trustee? t l i r l  ~ i o t  c o w r  : ; ! I  1 
cmlirace said 212 acrcs of land.  

"9. T h e  (+delire i n  rcgard to said ~ ~ r i ~ t a l r e  is  rlear,  strong, cwgci~t, 
aiicl coiivinci~ig. 

"A1lll l  ~ i p o n  t l~ i l  aforrraitl  facts  tlic court conc.ludcs as  a mutter  of la\\- 
ant1 atljudgcs : 

b i ~ f .  T l ~ t  tlle fol lowii~g language i n  t h e  deed of t rust  f rom IT .  TV. 
("WII-s :111cl his  wife, tlie ~)laiiit iff Verona F. Crews, to E. G. ('rew.:. 
t ru .s tc~,  to v i t  : ' I t  being al l  of the land coilve,yed hy W. S. I lanicl  and  
\\.if(. to TIT. TT. C'r~'\vs a1111 R. -1. C'relvs hv n deed duly rec~r t l r t l  i n  thp 
oficcl of the register of deeds of Grnnri l lc  County, with the exception of 
b91,: acres lierc~tofore c.oilr.cyrt1 to TT. W. C'revs and  K. A.  Crews and 
their ~ r i ~ - c s  to Mrs.  Lucy Oakes,' covers arid embraces the :~forcsaitl  212 
acres of land,  and tha t  saiil dcetl of t rus t  co1ir.r.s tlie said " 2  acres of 
land. 
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"Second. That  -1. A. Crews, the purchaser a t  the foreclosure sale 
made by tlie said E. G. Crews, trustee, became and was the purchaser of 
an  ur~divided one-half interest in said 212 acres of land, and by virtue 
of his deed from said trustee he  is now the owner of an  undivided one- 
half interest in and to said 212 acres of land, and the defendant R. A. 
Crews is  the owner of the other undivided one-half i n t e r ~ s t  in allti to said 
land. 

"l'llird. That  tlie description of the lands conveyed by tlic deed of 
trust from W. TIT. Crews and liis wife, Verona F. C r e m  to E. G. Crews, 
trustee, securing a note payable to R. -1. Crews in thc sun1 of $4,100, 
recordctl in Book 196, a t  page 4, in the office of the register of deeds of 
Granville County, be and the same is hereby reformed so as to include in 
the description in said deed of trust all of the lands coiiveyecl to TT. W. 
Crcws and R. A. C r e w  by XT. S. Daniel and wife, Xancy G. Daniel, by 
deed dated 19 June ,  1924, recorded i n  Book 83, a t  page 260, in the office 
of tlicb register of deeds of Granville County, ~vit l i  the exception of the 
tract or parcel of land conveyed to Xrs .  Lucy Oakes by 'IT. 'ITT. Crews 
a ~ i d  R. A. Crews. 

"Fourth. That  tlie description of tlie land as set forth ill and con- 
veyed by tlie deed from E. G. Crews, trustee, to -\. ,I. C r e w ,  dated 
11 May, 1934, and recorded in  Book 96, a t  page 262, in the office of the 
registw of deeds of Granville County, be and the same is hereby re- 
formed and corrected so as to  include in the description in said deed all 
of the land conveyed to  W. W. Crews and IZ. -1. C r e w  by TT. S. Daniel 
and wife, Nancy G. Daniel, by deed dated 19 June, 192'4, and rccorded 
in Book 85, a t  page 260, in the office of the register of deeds of Granrille 
County, and to include tracts Xos. 3, 4, and 5 ,  as shown on the plat and 
survey of tlie W. S. Daniel lancls as platted and sur.;eyed by R. T.  
Gregory, surveyor, i n  October, 1916, and not to include tract S o .  1, as 
shown on said plat. 

' 'Fifth. Tha t  tlie plaintiff is liable for the costs of this action, and 
such costs are hereby taxed against the plaintiff." 

From said judgnmit tlie plaintiff appealed to the Supreme Court, 
assigning as  errors certain findings of fact, and certaill conclusions of 
law made by the judge, a i d  set out i n  the judgment. 

JI. (7. Yearce and Irvin B. Watkins for plainti#. 
Parhanz & Taylor and 3. S. Royster, JT., for clefendafits. 

CONNOR, J. P la in t iPs  esceptions to certain findings of fact made 
by the judge a t  the hearing of this proceeding, and set out in tlie judg- 
ment, cannot be sustained. There was competent evidence a t  the hear- 
ing, sufficient in probative force to sustain clach and all the filldings of 
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fact. I t  is well settled that  where, by agreement of the parties to a civil 
action or to a special proceeding, a tr ial  by jury has been expressly 
w a i ~ e d ,  and the judge has heard the evidence and found the facts in con- 
troversy, and there ~ v a s  competent evidence sufficient in prohatile force 
to support his  findings, they are conclusi~e and not re~iemable on an 
appeal to this Court from a judgment in  accordance with such fintlings. 
In the instant case, all the findings of fact are supported by competent 
evidence, nhich was properly heard and considered by the judge. 

Kor  can plaintiff's exceptions to the judgment, which is in accord 
with the findings of fact and conclusions of law made by the judge, be 
sustaii~ed. I t  is a well settled principle of law that  wlie11 the specific 
description by metes and bounds contained in a deed does not include 
land which i t  was the intention of the parties to the deed to convey, but 
such land is included in and is co~e rcd  by a general description, as in 
the instant case, the general and not the specific description will control. 
Qurlch v. E'utch, 172 N. C., 316, 90 S .  E., 239. I n  the opinion ill that 
case it is said: "The entire description in  a deed should bc considered 
in deternlining the identity of the land conveyed. Clauses inserted in  
a deed should be regarded as inserted for a purpose, and should he given 
a meaning that  xvould aid the description." 

There is  no error i n  the judgment decreeing a reformation of the dced 
of trust and of the deed under which the defendant A. A. Crens claims 
in the instant case. I n  C~azcford v. TT'illougllby, 192 N. C., 269, 134 
S. E., 494, i t  is said:  "The principle that  a court of equity, or a court 
exercising equitable jurisdiction, will decree tlie reformation of a deed 
or written instrument, from ~vhich  a stipulation of the parties, with 
respect to some nlaterial matter, has beell omitted by the mistake or 
inadvertence of the drnftm~aii ,  is well settled and frequently applied. 
Sfrickland v. Shearon, 191 N. C., 560. The  equity for tlie reformation 
of a deed or nr i t ten  instrument extends to the inadvertence or mistakc 
of tlie draftsmnil n h o  nri tes the deed or instrument. I f  he fails to 
express the terms as agreed upon by the parties, the deed or instrument 
nil1 be so corrected as to  be brought into harmony with the true intention 
of the parties. Sills v. Ford, 171 3. C., 733." 

The plaintiff i n  this case joined n i t h  her husband, TV. TV. Crews. in 
the execution of the deed of trust under which the dcfeiidant -1. A. 
Crevs  claims. She was a party to  the deed of trust, and is not  in a 
position to  assert that she is  an innocent purchaser under the deed sub- 
sequently executed to her by her l~usbaiid. The  principle stated in the 
opinion in  Archer v. ,llcClure, 166 N. C., 140, 81 S. X., 1081, lius no 
application in the i~ ls tant  case. The  judgment is  

Affirmed. 
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(Filed 15 June, 1936.) 

1. Wills E d-Devisee held t o  t a k e  defensible fee, which would become 
indefcasiblc if she slionlcl die leaving children her  surviving. 
-1 devise to testntor's (1nu:hter nnd her llcirs in  fees simple absolute 

sho111tl she lenve :111g cl~iltl or children her s ~ ~ r v i r i n g ,  but should she not 
IP:IT-(~ :111y cl~ilcl or i1riltlrc.n her snrvivilig. t l ~ ~ n  the I:1nd lo rtxrcrt to  the 
estate, to he eqnally tliviclcd among testator's nrphews 81nd nieces then 
livin:. i s  itcltl to tteviac the t1efe:rsiblc fee to the clanghtcr. \\.hid1 ~ o u l d  
bec.ome in~lefcasible upon her tlcutli if she should leare cliiltl or cliildren 
her snrvirillc. :~nd  in SIICII  ( '~on t  the tlnu~liter's deed \\.o~ll(l convey the 
inilcfr:raihle fer to her grantee. hcr cliildrel~ tnliing no interest uilcler tlie 
devisc. 

2. Snn~e-Heirs a t  Inm of test :~toi~ held to  h a r e  contingent intercst, not 
nffectcd by dced of devisee of drfeiisiblc fee a n d  rem:~indermen. 

Tlie will in question d e ~ i s e d  the drfensil~le fee to testator's dnugl~tcr, 
\villi contingent 1imit:ltion orcr to tc2stator's ilephe\vs nnd llieces lirin;. 
a t  her tlcatli ill tlie event she should die \vitliout child or children her 
s~~rviving.  Tlic ~lel~liclvs aiid nieces of testator subseclwntlg esecnted a 
quitc1:lim tlectl to test:ltor's daughter, and thereafter she esecuted a deed 
of t r w t  on the la~itls! \vliich wns duly foreclosed and deed made to tlic 
purchaser. Bc7d:'The purcllaser at the sale could not convey an inde- 
fcasiblc fee simple, since in tlic event the testator's daughter should die 
without child or children her snrviring, and a t  the time of her death 
tlierc sliould be no nel)liew or niece of testator then lir.ng, the heirs a t  
law of testator would be entitlcd to the land, which in1:erest would not 
be nffectcd either by the quitclaim deed of the nephews and nieces, \\.lie 
wonld have acquired no interest in the land under such conditions, or by 
the deed of trust executed b~ testator's daughter, whose fee in the land 
\rolild be defeated by the hapl~ening of the contingency. 

STACY, C. J., dissents. 

A 1 ~ ~ ~ ~ : ~ ~  by defendant f r o m  Sindair, J., a t  J a n u a r y  Term,  1936, of 
 wars^,. Reversed. 

T h i s  i s  a controversy without  action, involving the  title to  the land 
described i n  the agreed s tatement  of facts  n h i c h  u a s  submitted to  the  
court. C. S., 686. 

By I t e m  I V  of h i s  last will a n d  testament, which was duly probated 

and  recorded i n  the office of the  clerk of the  Superior  C m r t  of W a y n e  

Countx, on or  about  22 October, 1921, W. S. Newsome dwised  the land 

described i n  the agreed s tatement  of facts  t o  his  daughter, Clyde New- 

some, n h o  subsequent t o  t h e  execution of t h e  said last will  and  testament 

intermarr ied with L. F. Davis. 

I t e m  I T T  of said last  xi11 and  testament is a s  follows: 
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"Fourth. I give, devise and bequrath unto my daughter, Clyde New- 
some, the folloning pieces, parcels or tracts of land,-one tract being that  
part  of my home place lying in Greene County, and on the south side of 
Reedy Branch, containing one hundred and twenty-five acres, more or 
less. Also one other tract of land situated in Saulston Township, Wayne 
County, known as the Benton land, and containing two hundred and 
fifty acres, more or less. 

"To ha re  and to hold the said larids unto the said Clyde Nensome and 
her heirs in fee simple absolute should she l eaw any child or children 
surr i r ing  her, but should she not leave any child or children s u n  i r ing  
her, t lmi  i t  is my  d l  and desire that  said lands shall rercrt to niy 
estate and be equally diridcd n.;: best it may be betneen my  then living 
nephew and nieres." 

Tlie title to  the land situated ill Saulston Township, Wayne County, 
kilonil :lr the Benton land, and contaii~ing t n o  hundred and fifty acres. 
more or less, only is in\-olred in this controrcrsp. 

On 10 December, 1925, all tlie ~ ~ c p h e n s  and nicces of TIr. S. Sewsome, 
the testator, tlien litirig, executed a quitclaim decd by mhich they con- 
reyetl to Clyle Nensome Davis all their right, title, interest, and cctate 
Tested or contingent, and all their rights ill renlainder or in re\ersion, 
in and to the land described in the ngrcctl statemcrit of facts. Tliis tlcctl 
was duly recordcd ill tlie office of the register of tlccds of Tl'ayne County. 
-It the date  of the csccution of said ( l e d ,  2111 tlle brothers and sistcrs of 
W. S. Nen some, the testator, \\ere dead. Clyde Ne~rsomr Davis 11 as the 
onlv cliiltl of the tchtator, TIT. S. Sclr-some, ant1 non has t n o  li\iiig 
children. 

On 10 February, 1921, Clylc  S e x  sonle D a l  is and her 1iu~b:nltl. 1,. F. 
D a ~ i s ,  esccutetl a tlectl of trust bp ~ h i c l i  t h y  conveyed the lalit1 de- 
scribed i11 tlie agrectl statement of facts to the First  S a t i o ~ i n l  Bnllli of 
Durham, t ru~ toc ,  to wcure tlie pnjnlcnt of the sum of $4,300, the aniount 
of tlicir irldebtetl1le.s to the North Carolina Joint  Stock Lalid Bank of 
I)urli:~m. This decd of trust wrs  dulp re~ordetl  i n  the o6ce  of tlic 
wgister of deeds of Wayne County. Vpon default in t l ~ c  payrne~it of 
said indebteducs., tlie land desc~rihed ill the dcctl of trust n a s  sold by tlic 
trustee under the poncr of sale contailled therein, n h o  tliercaftcr c201i- 

e j  ed said I m ~ d  to thc Sort11 Carolina Joint  Stock I,a11(1 Ihink, tllc 
purchaser at the sale 1 ) ~  tlic trustw. h j  n dcccl dated 16 SOT ember, 1932. 
This cked was duly rccortlcd in tllc office of tlie rcgihter of tlceds of 
Wayne County. 

On 1 S o ~ e m b e r ,  1033, tlic Sort11 C:wolina Joint  Stock Land Bank 
of L)urlinm esecuted a tlcetl by ~ r h i c h  i t  con\ e p 1  the land tlcscrihetl in 
thc agreed statenlent of facts to the p la i~~t i f f '  J .  1'. Dal-. Tliis ticcd ~r ;I* 

duly recorilecl in the office of tlie rcgiqtcr of deeds of TTajne  count^. 
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The plaintiffs are now in possession of saicl land, c l a i u ~ i i ~ g  title thereto 
under Clyde F e n  some Davis. 

On or ?bout 1 Kovembcr, 1935, the plaintiffs and the tlefcndant 
entered into a contract by which the plaintiffs agreed to sell and convey 
to tlie defendant in fee simple the land dcscribed in  lhe agreed state- 
~ n e n t  of facts by a deed sufficient to rest  jn the defendant a good and 
iildef(~asib1e title to saicl laud, and by wllich the dcfeidant agreed that  
upon plaintiff's complianc~e with their agreement he would pay to the 
plaintiffs tllc ngrced purclinsc price for said land. 

Tlie plaintifis 11avc esccutecl and tendered to the defendant n dccd 
whicli t h y  contclid is a full compliance with tlieir agreement. 

The defendant co~itcnds tliat saicl deed is not sufficieni to vest in hirn a 
good and iiidcfcasible title to tlie land described thcrrin, and for that  
reason has declined to accept said deed, and has refused to pay to tlic 
plaintiffs the agreed purclmse price for said land. 

I t  v a s  agreed that  if the conrt slloultl bc of opinion that  on the facts 
agreed tlic deed csecuted by tlie plaintiffs mid tendered by them to thv 
defendant is suffic,icnt to convev tlie l;md described therein to  the t l r -  
fendnut ill fcc simplc, and to vest in thc tlrfendant a good and indcfcasi- 
blc title to said land, jutlgliwnt sliould be rcwtlercd that  defendant acccpt 
said deed, and tliat ldaintiffs recover of the dcfendai t tlie amount of 
the ql*cctl purchase price; otherwise, tlint the controversy uitliout 
action be tiismissed aitd that  tlie costs be tascd against {he  plaintiffs. 

Prom judgment in accortlanccl with tlie contentions of the plaintiffs 
the defcndaut appealed to the Supreme Court, assigi~ing as error the 
signing of tlie judgment. 

11'. A. Decs for plainfiffs. 
George E. Hood for defendant. 

Cosn-on, J. I f  Clyde Xensome Davis, at her death, jhall leave a child 
or clliltlren surviving her, such child or children will take no interest or 
estate under l t c m  I V  of the will of W. S. Ncnsome, in the land devised 
tllereiii to  Clyde Ncwsomc (Davis) for the reason that under said 
Itern IT, Clyde Newsome Davis does not take an estate in said land for 
her life, with renlaindcr to her child or cl~ildrcn, surviving her. Tl'hif- 
licld 1'. Gnrris, 131 N. C., 148, 42 S. E., 568; S. c., 134 N. C., 24, 43 
S. E., 905. I n  such case, the estate of Clyde Sensclme Davis in  said 
land. wliicli during her life is :I defeasible fee (1T'~st  I ) .  ,Vurlihe!l, 197 
N. C., 488, 149 S. E., 731), will beeom(> nil illdefeasible fee, and thc 
deed esecuted by tlie plaintiffs, who claim under Clyd,. Newsome Davis, 
if accepted by the defmdant, will rest in him a good arid indefeasible 
title to the land conveyed by said deed. 
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STACY, C1. J., disselr~s. 
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R. 1,. STONIS;, OTIS  STOSE,  .T. It. GIlOGAS, .T. n. JOYC'I~~:.  YIL iS I i  ('ILIu- 
IWCIC. C .  N. I ihJ ,TAlI .  S. T. HOD(:IS. TOM I.ISSTI<R. .J. 13. I i IS( ; .  
TOJI r . E n I o m .  SUSII.: SMITH. ASSA LID; PRICE. ( 3 .  11. r x s T r m ,  
AI.iRTIS T,EJIONS. ('ITARI.II*; KSIGHT.  ET AT. .. v. XO.iRT) O F  COM- 
l I I S S I O S E R S  O F  T H E  T O W S  O F  Sl'OKI~:T'ILLI3. OTIS .TOTCE, hI.k~or: 
OF TI IE  T o w s  OF STO.UEYIT.T.E, ASI) STEVE SMITH.  CI.EKIC ASD TAX-T,ISTEK 
O F  TI IE  T O W N  O F  STOSETIT,T.E. 

(Filed 13 Jmie,  l93G.) 

1. Appea l  a n d  E n r o r  F &An except ion  t o  f a i l n rc  t o  find ce r t a in  f ac t s  n i l1  
n o t  b e  considered  unless  p a r t y  h a s  ap t ly  r eques t ed  s n ~ h  findings. 

.In rs t rp t io l i  to  the  fa i lure  of the  court to fii~tl ccrtnin fac ts  deemed 
111aterinl 1)s a pa r ty  will not bc co~ l~ i t l c r cd  u111rss the par ty  has  aptly 
rcql~cs tcd  tlie court  to m a l x  sucli fiadiii-s, and  the  mere tender of jntlg- 
I I I ( ' I I ~  :i11(1 excrl)tinn to t l ~ c  court's refusal  to sign same i- i~isnfficient for 
this purpose. 

2. Tnsnt ion F c-Colnproniise a n d  s r t t l en l cn t  of t a x  by itosvn au tho r i t i c~s  
he ld  n o t  sub,iert  t o  i ipsc~t i n  n landanlus  proceedings  i n  t h i s  case.  

.Lk~fe~ i t l :~~ i t  tow11 co~~ imis s io~ lc r s  compromised ant1 settled n clniiu for  
t n s c ~  :lg:linst tlic l ~ n r c l ~ n s c r s  of 1)ropcrty of a n  insolvent c ~ r p o r a t i o n  wllic~li 
11:ltl I ~ w i  give11 in imu~l i ty  to taxat ion  l ~ y  the  to\v11 for  n ~ c r i o d  of ten 
years,  nntlcr tlie terms of :L r c s o l ~ ~ t i o n  p a s s d  hy the commissioners of t l i ~  
ton.n, tlic corporation bt'ctrming ilisolve~it prior t o  tllc  expiration of the  
~~r~.'scribetl timc. The ac t io~ i  of tlic conimiss io~~crs  was  ratified by ac t  of 
t he  IAegislature (Pr ivate  Laws of 1935, ell. Si,  sec. 3 ) .  Plaintiffs. taxpayers 
of t l ~ e  to~vn ,  brought this ? n f ~ ~ i t l a ~ n ~ r s  proereding to  cornpel the  commis- 
sioncw to l ist  and assess the  p ro l~e r ty  for tnsa t ion  for tlw prior fire years. 
IIcTtl: 111 tlic absence of a finding t h a t  t he  board of commissioners acted 
in  bad fait11 in mnliing the  coml~romise settlcment of tlie t ax ,  or abused 
i t s  tliscal'etion in  so doing, mn~!tltrm?ts was  l?roperly denied. S. ('. Code, 
7971 (60) ,  snbsec. >. 

3. M a n d a m u s  A Is- 
Mfi?itlan~!is will lie only to coinpel tlie l~erformance of a clear lernl  duty.  

:rnd then only a t  the  i~ is tnncc  of a par ty  11nrins il clear leenl r ight to  
demand i t s  performance. 

STACY, C. J., i l ~ l  COSSOR, .J.. dissent. 

*\PPE.~L by pla in t i f fs ,  pe t i t ioners ,  f r o m  Cleirlenf,  J., kit X n r c l i  Term, 
1936, of R o c s r x o ~ r a ~ r .  ,lffiruled. 

' I ' l~ is  i s  n c iv i l  a c t ion  f o r  7 ~ c c n t l n m 1 r s  t o  compe l  t h e  bonrtl of ( w n m i ~ -  

s i o ~ ~ c r . ;  of t h e  t o w 1  of Sto11cmill13 to  l ist  :31ltl :ISPCPS i w t : ~ i n  p r o p e r t y  

locatctl n ithi11 t l ~ c  t o ~ v u  of S t o ~ ~ c v i l l c .  P l a i l ~ t i f i s  : ~ p p e ~ ~ l c d  f r o m  lutlg- 

m c n t  of C l c n m ~ t ,  J. ,  dcl ly ing t l ic r i t .  
T l i c  j u d g n i e l ~ t  of tlie c o u r t  bclow i s  a s  fo l lows :  
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"This  causr c o m i l ~ g  on to bc heard, and  bcing heard  upon  the verified 
petition, affitl:\\ i ts filed, a r g u ~ i ~ c l i t s  ant1 adrnissiolls of counsel, the court 
filldc t h e  folio\\ i11g facts : 

"That  the plaint i f fs  arcx c ~ t l ~ e n s .  r s ~ i d e l l t ~ ,  and taxpayers  of the town 
of S t o n c ~  ills. 9. C. T h a t  the  dcfclidanti a r e  the co~nmissioners  and  tax 
collector of thc  t o v n  of S t o i i e ~  ills. T h a t  said commissioners a r e  t h e  
gorerning hotly of the  t o n n  and  I i a ~  e poncr  t o  1 ~ r y  and  collect t aws .  

"Tha t  c c r t a ~ n  property Ijelongillg to  :I c~orporation k11o~~-n as  the Stone- 
T illc ('alji1ic.t C'ornljnny, and  it.: sucact,ssors, ('. I<. Nolan, J. 11. IIollanel, 
and  R. T .  Stone,, n a ,  ~ o t  li,tetl fo r  taxat ion by tlie town of Stoneri l le  
fo r  tlic ?.sari 1924 to 1934, i ~ ~ c l u s i ~ s .  Tl iat  said property consisted 
l a r g e 1  of a f u r ~ i i t u r c  factory, la~i t l ,  huiltlings, machinery, fixturc.~, 
lurnbcr. a ~ i t l  rn:ltcri:lls fo r  i n a ~ ~ u f a c t u r c ~ .  T h a t  w i d  property ha5 bee11 
l i ~ t c d  for  the purposes of taxat ion by I iocki i lgl~am County for  t h r  en t i r r  
periotl of tc.11 gears. T h t  fo r  the fix?-year pcriod e ~ i d i n g  1931, the  
entire p r o p t ~ t g ,  a t  the ra lua t ionr  liitccl by  Rockingham County ant1 : ~ t  
the tax rate  of the t o n u  of Sto~ic~xillc,  n o u l ~ l  11:trc yielded t a w s  i n  tl~cl 
 sun^ of $1,263.09. Tliut all  of t h s  wit1 unliitcd property did not lit, 
n ithi11 t 1 1 ~  ton 11 of Stone\ i l ls ;  t h a t  the  corporate l ine of said town lay  
t l~ rougl i  the 1:tntl. :lnd l j r o p ~ r t y  aforewi(1, ailel a l t l~ougli  the grcater  por- 
ti011 of w i d  pr01jerty n a s  v i t l l in  the corporate l i~ i i i t s  of said to\\ 11, t l ~ c r c  
h a <  1 ~ ~ 1 1  110 x p a r a t c ~  a l j p r a i d s  of the ~ ) r o p c r t i c s  nllicll l ay  n i t l i in  t 1 1 ~  
c20rporattL 111illts am1 those n 11ic.11 lily vi t l lout  the' corporate liniits. 

"Tllnt thr, purposiX of this proceeding is to force tllc goverriil~g body 
of the  ton 11 of S t o l ~ e ~  illc to  l i i t  fo r  taxation and  collcct the  taxes on the 
uniliitcd ljroperty, llcwtoforcx elcic~sibctl, n i t l m ~  t h e  corporate limits, fo r  
tllc f i ~  c-gcar perlot1 cntli~lg it11 the > e a r  193-1. 

"Tliat, allout the >c:lr 1924, a ni:l\s iilceting of the csiti~ens of thr. 
toxr 11 of S t o n c ~  ill? n as  llcltl ; that  i l l  ortlcr to induce t h e  c o n s t r u c t i o ~ ~  of 
:I factory, th11 pro11os:ll nab 111:ttlc to exempt the property f rom taxation 
for  21 p r i o i l  of tcii y m r ' ;  that  the g o l c n r ~ n g  body of the town, act ing 
upon ~uc11 1wo11oia1 and  s e w l u t i o l ~  ;~tloptcd by the mass mcet i~ig,  ut- 
tempted to excmljt the  1)rol)erty froiii taxat ion for  a period of ten years ;  
that  I I ~ V I I  f a l t l ~  of the i~icluce~nout the Stolle\ille Cabinet Company n a s  
o r g a n i z ~ t l  a11d s t a r t i d  h ~ i l i e i s .  

"Tliat, p i o r  to the  expiration of t l ~ c  tewyear  period, the S t o n c ~ i l l e  
Cabinet Company Iwcan~e i n s o l ~ e n t  :uid was sold fo r  the  benefit of cred- 
 tors; tha t  the  l m r c h s e r s ,  J .  11. Holland, C. K. S o l a n ,  and  R. T. Stone, 
bought tllc property a t  said bale. T h a t  tlie I d u e  of tlie property fo r  
tasable purposes n as ascertailiable. 

"That  tinsing tlii~ p r i o d  dusing n l ~ i c h  taxation is  sought to be ell- 
forced, some of the  property, i n c l u d i ~ ~ g  lnaclliucry and fixtures, lumber 
and nmterials, h a r e  bee11 sold and  I I ~ L T  e gone illto hands of purchasers. 
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( 'That  wlieii tlic lwtitioil ill this cause w i s  served upon tlie commis- 
sioilers, said governing body called upon the then 0wner.s of the  remain- 
i11g p r o p c r t i ~ s  lmo\r11 :IS t h  Stoiicrille Cabinet Compariy nlltl tlcrn:~~rtletl 
tax oil tlie propwties  lying within the  corpoiatc  limits o n  the t o ~ n ;  that  
the o w l e r s  refuscd to pay thc. t a s ;  t h a t  said owiiers offered to pay  
$100.00 by v a y  of conil)romise; tliat tlicl said go\ erning body acceptctl 
tllc ofl'er by TI ny of c~oiripromisr. 

Y " ~ : l t  t h  1,c~plslaturc~ of -\Tort11 ( ' :~rol inn c m ~ r t c d  a stntutcl cl~titlctl  
'*\11 A r t  to \':llid:~tc. the ALc~ts of the To\\ i l  of Stoneville wit11 Reg:trd to 
T .  t i s a t i o ~ ~ , '  c . l~:~ptcr  ' S T ,  I ' r i ~ a t ~  1 , ~ ~ s  of 1033. T h a t  said act  proviclcs: 
( T h a t  tlic acts of tlle board of c o m m i s ~ i u ~ ~ e r s  of tlie tow11 of Stollc\illc 
i n  w l l i l ) r o i ~ ~ i s i i ~ g  : u ~ d  settliilg said claini f o r  tases  a g a i i ~ s t  t h e  property 
of tlic Stolicvillc C:tbiilet Co~ill):my, Ill(>., : l i d  i t s  succcsl,ors ill tltlc, fo r  
tlic ycar,s pr ior  to o11c tllousnild iiine liui~tlrcd ant1 tliirtj-five be aiitl a r e  
llereby ratified, approved, a d  validated.' 

" U p o ~ i  t h e  facts  fouild, the  court is  of the o p i ~ ~ i o n  that  t~tn~cduttirc\ 
i l l  i t  1 I t  is  tlierefore coilsidered, ordered, a n d  ad judged tliat the 
p t i t i o n  be :lilt1 is liercbg dcilied. J. 11. Clement, Judge,  11 th  Jud ic .~a l  
I3strict." 

T o  tlie signing of tlic foregoing judgmerit the  plaintiffs, petitiollt>l.s, 
c w ~ p t c t l ,  nssigiiecl error, and  appealed to the Supreme C'ourt. 

S h a r p  LC. S h a r p  a t d  F w d  S. l l u t c l ~ i n s  fol* plaintif fs,  ,3efit  ion~1.q. 
1'. I]'. Glidewell  a d  ,Il len If. GLCIJIL for defendants .  

CI,.\RI<~OX, J. T h e  plaintiffs except and  assign e r r o .  011 the grouiitl 
tliat the  court below erred i n  fai l ing to  make tlie findings of fact ailtl 
Iioldillgs of law requested by the plaintiffs i n  J u d g i n c i ~ t  Nos. 1 and  2, 
aiitl fa i l ing to sign same. W e  do not th iuk  these esccptions and assig~i-  
tnc i~ t s  of error  : ~ r c  borne out by the record. 

Tllc record discloses : ( 1 )  "Tlic petitioners tendered tJuclgn~ent S o .  1 
:ind requested tlie court to sign it. T h i s  thc court  refused to do, wherc- 
up011 pet i t io~lers  except." ( 2 )  "Petitioners the11 tcrltlered Judgment  
S o .  2, and  requested the court to sign the rairic; this  tllc court rcfuecd 
to do. T o  this  rcfusal,  the  potitiol~era escepted." 

Tlwre is  set fo r th  i n  the record Judgnient  S o s .  1 :~iitl 2 tciitlcrctl by 
plailitiffs, petitioners. I t  is n c l l  settled i n  this jurisdiction, "If a par ty  
tliilikh t h t  w r t : i i ~ ~  filltlillgs of f;~(at blio111d bv i11:1(1(1 as  111atcrial to the 
case, li(x sliol~ld ~ ~ C S C I I ~  the' H;IIIIC to thc csourt nit11 the request to inake 
sllc.11 iilidings; otliernisc tlicy will ilot be co~~si t leret l  oil appeal." s. ('. 
Prac .  and  I'ror, i n  Civil Cases ( M c l ~ ~ t o s l ~ ) ,  1). 333. 
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Const. of N. C., ,4rt. V, see. 3, i n  part, is as follo~vs: "Laws shall be 
passed taxing, by a uiiifor~il rule, all moneys, credits, illvestments ill 
bonds, stocks, joint stock companies, or otlierwise; and, also, all rcal 
mid pcmonal property, according to its true value ill money," etc. 'rlli? 
c.onstitutiona1 p ro~ i s ion  lias been rcccntly disruswl ill vrer ' l l  cnvs. 
I t ~ s .  C'o. 2'. i i l f i n ~ o n ,  anfe, 69 ; X e t  l i l e n h r g  C'ounf y 1 % .  Slcrt 1r i T j m s .  
,Jilorcs. In(.,  cclrfe, 7 9 ;  C'ounfy  of A l l ~ ~ c X / o n b ? r ~ g  c. I'icdnzonf Pire I n c  C'o., 
c o d e ,  171. 
S. C. Code, 1933 (Michie), see*. 7971 (30) 3, 111 p r t ,  is as follons: 

" T l ~ e  board of county comniissioners or tlic governing bocly of any 
iiiu~licipal corporation is Ilcrchy autliorizcd and empon ered to settle arid 
atljust all clairiis for t~lxatioll ariiiilg uutler t l ~ i s  wctioil or ally o t l ~ t r  
sectio~i autl~orizing tlierii to place on the tax liit  any property omitted 
tliercfrom." 

I'rixate Laws of 1932, ch. 87, ser. 3, is as follolrs: "That the :lets of 
the hoard of comriiissioners of the t o ~ n  of S t o l ~ ( ~ ~ i l l e  ill conipromisiiig 
and settli~ig said claim for tns ts  against thc property of tllv Stone~i l lc  
Cabiiict Con~pa~ ly ,  Iilc., a l ~ d  its ,iuc.c2cssors in tltle for the years l ~ r i o r  to 
one t11ous:~lltl nine liui~dred and thirty-five, be and are liereby r'ltified, 
ap l j ro~  ed, and I alidatetl." 

The governing botly of the to1r.11 of S tonc~ i l l c  scttled this wl~troversy 
untlrr the proIisions of lav shove set out and the Geuc'ral A \ s ~ c n ~ h l y  
"ratified, approred, and raliclated" the coiiiprouiise and settlcmellt. 

Tlierc is no fiudiilg of fact that the defendant board of coriii~i~>sioners 
of the town of Stoi~cli l le  acted 111 bad fai th ill making the conipromise 
scttlcment of the tax, or abused its poner or dibcretloii iu so doirig. 
So, the only qucstioi~ presented is : Can ~nantlanzus be resorted to ! IVe 
t l~ii ik not. 

111 Tl'oodmrn of the Il'orld c. Comrs.  of Letwit., 208 hi. C., 433 (434), 
speaking to the subject, i t  is said:  "The extraordiliary n r i t  of mc~tzclar i~u~ 
1, iiexcr issued uriless the party seekirig it has a clcar legal rlglit to 
demand it, ant1 the dcfelidal~t must he uildcr a lcgal ohligation to per- 
form tlie act sought to he eriforced. John 1;. Allen, 207 N. C., 520.'' 

The judgmeiit of tlie court below is 
,\ffirnieil. 

STACY, c. J., and ['on- no^, J., dissent. 
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MRS. ALICE T. BURTOX v. MRS. PEARL T. STYERS. ADMINISTRATRIX OF 

ESTATE OF G. D. WILLIAMS, 

and 

D. C. BURTON v. MRS. PEARL T. STYERS, ADMIKISTRATRIS OF ESTATE OF 

G. D. WILLIAMS. 

(Filed 15 June, 1036.) 

1. Evidence D &Husband and  wife held competent t o  testify, each i n  t h e  
other's favor, a s  t o  transaction with decedent. 

Husband and wife instituted separate suits to recover, each respectively, 
for personal services rcndcred by them to d(3fendant's testate. The actions 
were consolidated for trial with defendant's consent. The husband and 
wife were allowed to testify a s  to what services each saw the other 
render testate, and as  to declarations of testate made to the other in the 
l i ~ a r i n g  of the witness. Upon the admission of the testimony, and again 
in the charge, tlie court instructed the jury that the testimony of the 
husband was to be considered by tliem only in regard to the wife's action, 
and that the testimony of the wife was to be considered by tliem only 
in regard to the husband's action. I i c l d :  Each witness was competent 
to testify for the other, since neither had a direct pecuniary interest in  
the action of the other, and was not therefore an interested party in the 
other's nction within the meaning of C. S., 1793, and tlie testimony not 
being as  to a transaction betueen the \\ itness and the deceased, but be- 
t\vecn a third party and deceased, and the fact thnt the llusband and wife, 
upon former employment, had placed their earnings in  a common fund 
does not alter this result, since it is insufficient to show that either had n 
1)ecuninry interest in the other's recovery in tlie respective actions in- 
volved. 

2. Executors a n d  Administrators D b- 
In  an action to recover for personal services rendered decedent upon 

qlianfiinl,  mcw i t ,  and also upon alleged expressed prclmise to pay, the 
will of decedent is properly excluded from.evidence as  not being material 
to the issue. 

APPEAL by defeiidant f r o m  Rousseau, J., a t  S o v c m b e r  Term,  1935, of 
R o c s ~ x ~ r i a ~ r .  

T w o  separate  actions f o r  personal services to  decedent, one on the par t  
of Mrs. il l ice T. Bur ton  and the  other  on the p a r t  of D. C. Burton,  were 
by consent of a l l  parties a n d  f o r  convenienc~e t r ied together. 

I n  each case the plaintiff alleged a cause of action for  services ren- 
dered to defendant 's testator, a n  aged and  feeble person, and  sought com- 
pensation both on the  ground of espress agreement to p a y  and upon  

quanfum meruif. 
T h e  plaintiff i n  the first named action and  the plaintiff i n  the  second 

a re  llusialld and  wife. 
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BURTOX ti. STYERS. 

D u r i n g  the trial,  X r s .  Alice T. B u r t o n  n a s  permitted, o re r  objcetion, 
to testify to rvllat services she saw I). ('. Bur ton  rcnclcr to clccetlent. and 
1). C. Bur ton  \ \ a s  permitted, o re r  objection, to testify to ~ v l m t  services 
he  saw Mrs. ,\lice T. Bur ton  render to  tleccdcnt, the judge i n  each 
ins ta~ ice  cau t ion i l~g  the  j u r y  to co l~s idr r  the (11 itlci~cc of the n i f c  only i n  
the husband's w i t ,  and  the eritlenre of the I~ushant l  only i n  the wife'. 
suit. Tlliq c a u t i o l ~  \ \ as  repeatcil ill the chargc t o  tllr ju ry  a t  the close 
of the testimony. 

Scpara tc  iqzuea i n  each c a w  n ere submitted to the j u r y  and  anqn eretl 
i n  f a r o r  of the r c s p c c t i ~ c  plai~i t i f f i ,  and  f rom jn t lgmcnt~  t l ~ e r e o ~ i  dc- 
fendant  :~ppealecl. 

D E ~ I A ,  J. T h e  di~termin:rti\ r queqtion l)resel~tetl  by tltc nppt a1 111 

t l i e v  cases ~ I I T  017 es the co~ilpet tn( .y  of the  t e> t in~ony  of l \ h .  Uurtun 111 

behalf of nntl ill support of her I~usband's suit, ant1 of thc t c d i ~ ~ ~ o n y  of 
X r .  Bur ton  i n  behalf of and i n  support  of his nifc's suit,  :lgain\t the  
ad in i i l i~ t rn t r ix  of a deccascd person. Wits this t c 4 1 n o n y  r e i ~ d c r r d  in-  
competrnt k C. s., 1;03? T h i s  i ta tute ,  since i ts  rlmctmelit as a par t  
of the Code of C'ir i l  I'rocedure of 1868, h a s  becn frequeut ly colrsideretl 
by this  C o u r t  and  t l iscr inn~iat ing d i s t iuc t~ons  t l raun  as  to i ts  appl i t~nt ion 
to varying facts. I t  p r o ~ i d e s ,  i n  effect, that  '(upon tlie t r i a l  of all action 
. . . u p a r t y  or pcrsorl interested i n  the  e ren t  . . . s l d l  not be 
examined ill l ~ i s  own hellalf o r  i~~tc rc l s t  . . . agaiilst the a ( lmi i~ i s t r ;~-  
tor  of a deceased person . . . conccr l i~r~g  n l~ersona l  transaction or  
communication between the ~ i t n e s s  and  the cleceased." 

I t  h a s  been coilsistently held by this Court  that  the prohibition agairrst 
tlie testimony of a "persol1 intereitctl i n  tllc erent" extends only to those 
llu\ i n g  a '(direct legal or pecuniary i~ltereat," and  not to  the sciitii~iental 
intcrest the husband or n ife IT o d d  natural ly  h a r e  i n  the  l a x s u i t  of tlle 
other. Htr!l r .  I l o ! l o m a ~ ~ ,  136 S. C., 3-1; I I~ l sahe t r ' i  c. Dolib, I67 S. C., 
203 ;  T7anno!j T .  Staiiord, 209 S. C., 748; C. S., 1801. 

Hence, t h e  fact  of tlie r e l a t i o ~ ~ s h i p  of hu.ban(1 and r i f e  nould  not of 
itwlf reoticr tlip t t~ i t imony of clitller Mrq. IZurton or l t r .  B u r t o n  incom- 
~jetent  under tlle statute. These n c r e  v p n r a t e  iuitq. 1 1 1  the zuit of 
I). C'. Burtoll against the  a t l~n in i \ t ra t r ix  of G. 2). TTilliamq, t l c c ~ a ~ c t l ,  
Mrs. Burt011 had  I I O  legal o r  pecuniary interest i n  the  recovery by lier 
husband of compensation f o r  serlices rc.~~tlcred by h im to the tlecede~it. 
111 tha t  suit she was neither a 1):lrty nor  interested i n  the  el cwt. T l ~ c  
same rule  ~ ~ o u l d  apply  to X r .  Bur ton  n h e n  testifying i n  the  suit of 
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Mrs. Alice Burton against the same administratrix. Tlie tr ial  of tlie 
two r~ctioiis together 71-oultl not l i a ~ e  tlie effect to a l tw this rule. I t  
would only impose upon tlie tr ial  judge the duty to ke3p clearly in the 
minds of tlic jurors the distinction that the testimony of the one was to 
be considered onlv in tlie case of the other, and tliis the careful and 
painstaking judge seems to have done, both at the time tlie evidence was 
admitted a i d  ill his cliarge to the jury. The tlefelidaiit consented that  
thc two actioiis be tried togetlier and cannot now complain of any diffi- 
culty occasioned by this situation. 

The testimony of Mr. 13urton in the one case aiid of Mrs. Burton ill 
tlic other, coiisistecl of statcmeiits as to what services each saw the other 
reiider to tlie dcccdcnt, a i d  as to declarations of tlie decedent made in 
tlie l~cnr ing  of the witiiess. I t  lias been repeatedly held that  an inter- 
estctl witiless may testify of "any substantiye and indepc~ndent fact," that  
is not a communication or personal transaction with the deceased ( TT'itfy 
L'. i(arhanz, 147 N .  C., 4f9 ) ,  and of facts which tlie wil ness knew other- 
wisf tliaii from a transaction or ~oniniuiiication with the deceased. G r a y  
T. C(lol~er, 65 N. C., 153. 

A\iltl ill ,llai~clr v. T'erble, 70 S. C., 19, it was held that  the testimony 
of ail intcrrsted witness of a substai i t i~e and inclcpenclent fact was not 
r e n d c ~ r ~ d  incompetelit because in  association with other matters, proved 
trliuiitlr, it  teiidcd to cliarge tlic intestate's estate. The statute prohibits 
an  interested witness from giving evidence of a personal trailsaction 
b c t ~ ~ c r n  tllc \vitness aiid the deceased, not one between witness and a 
third party, even thougli tlie transaction or conlmunicai ion took place in 
the prcscnce of the dcccascd. B a r f o n  v. Barton,  192 X. C., 453; I n  ye 

X a ~ ~ t l .  102 N. C., 248. 
111 A b c r ~ l a f h ~ j  v. Skidinore,  100 N .  C. ,  66, an  action to correct a mis- 

take in  a deed, it was held that  an  interested witness was not l n d u d e d  
by this statute from testifying to a conversation bctu-een the deceased 
and one who was then a party to the action. I11 ststting the opinion 
of the court in that ease, ClarX.son, J., uses this language: "The mischief 
the statute was passed to prevent v a s  tlie giying of testimony by a 
witness intcrestcd in  tlie event as to a personal traiisaction or communi- 
cation between witness aiid the deceased pcrson whose lips are sealed in 
death." 

I n  Zollicolff'cr L! .  Zollicoffer,  168 N. C., 326, i t  was said:  "There could 
be no valid objection to i t  ( the  testimony of the plaintiff), as the witness 
was not speaking of any communication or transaction between him 
ant1 the deceased, but of one between the dmeased and :L third party." 

Tlie latest utterance on tlie subject by this Court is found i11 V a n n o y  
v. G w e n ,  206 S. C., SO, wherein Brogden, J., quoted from Johnson  z.. 
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C ' a m ~ r o n ,  136 S. C., 243, as  f o l l o m :  "But here the witness testified as 
to no t ramact ion  or c~ornmnn~~ication betn een herself and TT. 31. Cameron. 
I t  naq  a trailsaction betveell K. M. C'ameroll ~ u l d  her  l l u s b a ~ ~ t l ,  :111cl :IS 

to that  she is a coli~pc t e ~ ~ t  ni tncss ,  ~ ~ o t n i t h s t a n t l i ~ i g  her  intcwqt. . . . 
T h i s  case does ~ o t  tun1  ul)oii the vi t l ie is  11cing 21 p a r t y  o r  ~ i ~ t c r c s t c d  ill 
tlie e ~ c n t ,  she is both. B u t  the t ral~sact ioi l  n i t l i  the deceased llcre testl- 
fietl to  hg  a p r r t y  to  the actioil n as not bet\\ cen the  n itlicqs alitl the 

c d e l i c e  n-as held ii~competcwt. the (.'ourt lmiiiting out tha t  this iln.olveri 
a 11er.wial t rui i iarr ic l~,  :r c.onvc,rsation) 1 1 e t n . c ~ ~  the 1)1:1intiff 21111 tlie 
cleceascti. T h e  distiiictioil I ) e t ~ ~ e m  tliat c a w  aiicl tllc oiie under  i.oi~- 
siclcratioi~ is obvious. 1 h r e  the test inio~ly i l i  tach case is 1,- a disilltcr- 

had  :l 1eg:il or pccunlurg n t c r c s t  111 the  r c c o ~  r r y  the other m i g l ~ t  i t ~ u r c '  
a s  c o r n p c n ~ t t l o l ~  for  s c r ~ i c e i  to tlcfentlal~t'r t e ~ t a t o r .  ( ' r o o m  l .  Lu,,zI)t I 

Co., 1Sd S. C., 117. S o r  n a s  there error  ill s u s t a i l l i ~ ~ g  the objcctioli to 
the nitroduction of the n ~ l l  of C;. I). \Villianis. Th is  e~iclence J\a, not 
material to ally issue liere raised aiid i ts  exclusion n-as ill 110 ~vwy preju-  
dicial. 

T h e  plaintiffs' evidence was strollglg c~ontrovcrtetl hy tile tlefe~itlant, 
but th i s  left i t  a matter  fo r  the j u r ~ - .  Tlic caws seem to h a r e  h e m  fa i r ly  
presented by the t r i a l  judge. The t r icrs  of tllc fa r t s  l larc  q~olic11 iir 
favor  of the plailltiffs, a l ~ d  ou the rc>cord n.e fiiitl iio gooil g rou~l t l  for 
disturbing the  result. 

N o  error. 
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I n s ~ ~ r a n r r  J b W r o n g f u 1  terinination of contract by insurer  does not 
~ ~ l i c v r  insured from obligation to pay 01- t e n d w  pagnwnt of premiums. 

Thc. I)t~nolic.iary of n life certificate under n groul) policy mng not re- 
cover the :lmoluit thereof upon tlie tleath of the ins11rl.d eml~loyee upon 
the colitrntion that the tcrmin:~tion of the insurance by the insurer p i o r  
to ins~ i r tv l '~  (leath was ~ ~ r o ~ ~ q f ~ i l ,  nIit% it i~ppears tllat i ~ i s ~ ~ r e d ,  after 
notice of terlnin;ltion 113 illiurc~r. :~ccel)tetl his wac.es T \ i t l ~ o u t  clctluctlon 
for l)rcxlliiu~ns f t ~ r  :I lwriotl of nine consccntivc montns, and f,liled to 
mahe protest or tender t l ~ r  l~remi~lrns, it beinq incumbent on insnrctl, t , ~  el1 
if insnrcr's ter~nination of the contrnct n.:ls wrongfnl, to kecp the ins11r- 
ancc in force by 1):1yinq, or offering to pay. the premiums cnlletl for in 
his contrnct. 

. \ Y P L \ I ,  1,- 1)lailltiff f r o m  Clc~meuf, J., a t  M a r c h  Term, 1036. of 
R o c s r x t , ~ ~ . i \ r .  .\ffirrncd. 

,h1i011 11) 1)1:1ii1tiff benefi&ry upon a n  insurance certificate i swed  
by d c f m ( l : ~ ~ l t  o11 the life of \IT. A.  West,  her liusband, hcartl upon agreed 
s t a t e m ~ l l t  of facts.  

It \\.:is n t l m i t t ~ d  that  on 1 4  Xlny, 1030, upoii execution of application 
:iiitl "pay roll tlctluction a u t h o r i ~ a t i o n "  by TY. *I. West, a n  ernploycc of 
Soutllcrn li:til1\:17 C'ompang, tlic tlefentlant issued i ts  policy of aceitlent 
a11tl 11(l;llth i l ~ + u r a l i c ~  SO. 1110601, and  attached tlicreto Life  Certificate 
S o .  S. I). l 9 P G l  on the lifc of w i d  W. A. West.  Tl ic  Life  Ccrtificatv. 
a t  t l i ~  toll, carr ied tlie n o r d s :  ('Issued i n  connection n it11 -1widelit and  
H m l t l i  Policy KO. 1110601." 

T h e  ((pay roll deduction authorization" was i n  the folloning n o r d s  : 
( 'To  T~C:IPIIIYI., S o u t l i ~ r n  Rai lway  C o ~ ~ ~ p a i i y ,  a n d / o r  i ts  affiliatcd 

c o m ~ a n i c s  : 
"H:IT ing made  application f o r  ,1ccident and Hea l th  Insuraiice under  

the Southern R a i l v n y  and/or  i ts  affiliated companies ICmployees Group  
,Iccitlcnt and  I l e a l t h  P lan ,  I hereby authorize you to deduct f rom m y  
n:lgee whicli m a y  be carnet1 i n  the month  of June ,  1030, $3.35 (deduc- 
tion c o w r i n g  one mo~itll 's  p remium) ,  a n d  $3.35 per  month  each month 
t l i ~ r e a f t e ~  dur ing  the l i fc  of such insurance, and  to app ly  each deduc- 
tion in  pay~i ien t  of prcmiuins f o r  accident and heal th insurance issued 
to nl(. by the I ' r o d e n t  Life  and  -1ccide1it Insurance  Company of Cha t -  
tanooga, Tenn .  (Signed)  TT'. A. Vest." 

I'ursuarit to  said pay  roll deduction authorization, tl,e Soutlicrn Rai l-  
way Coiiipany paid fo r  TIT. -1. West  to the defendant all  premiums 
Iiccessay to keep said iusurance i n  force to  J u n e  1, 1934. S o  payments  
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0x1 prmniurns n c r c  made by insurcd except by meanr of said deduction 
authorizat iol~.  

0 1 1  24 X a y .  1934, the tlefendant wrote the Southern Rai lway pay-  
master tha t  tlic IT. Ll. T e s t  Policy S o .  1110601 mas "to be terminated 
111)01i ])a> I I I ~ I I ~  of M a y  p r e m i u n ~  i ~ ~ s t a l l m e n t , "  and  no fur ther  deductions 
011 clcfentl:~nt'i : ~ c c o u ~ i t  n e w  to he made. Af te r  I June ,  1934, all  wages 
\\11icl1 TIT. A \ .  Ycqt  ear~iet l ,  i l~c lud ing  al l  sums wliich had  heretofore been 
tleductetl and rcmittetl to tlefcndant to corer  prerniums on  said insurance, 
 re p i t 1  to : ~ n d  r c c e ~ r e d  by TIT. ,I. West f rom the  Southern R a i l w a ~  
Company. 

011 db  M a y  defe i~dant  n rote the insured K. &I. T e s t  as  fol lons:  

"I)L I K  SIR:-111 ronliertion n i t h  your  recent claim, n e  find that  you 
a r c  now e ~ r ~ l ~ l o y e c l  a s  section laborer, n h i c h  is d i f f w e ~ ~ t  to t h e  work you 
\ \ e re  ] ) e r f o r m i ~ ~ g  at  the tinic you first secured your Provident  policy. 
TLiercfore, i n  accortlal~cc n it11 its contlitiom and  pro7 isions, this is notice 
that  the same n i l1  not be r m c n c d  or continued ill force af ter  next anni-  
I e r s a q  date  J u n e  1st. ITo\it)\er.  n e  shall be glad to  consider issuing 
-011 a nelr policy a t  tha t  t ime for  a pr incipal  sum of $500.00 and $20.00 
11101itlily a c c i d c ~ ~ t  a ~ d  liealtli indemnity, together n itli a $500.00 S a t u r a l  
Death ccrtificate. 

I f  you I i a ~ c  110 tlispositioii to make  appl ica t io~i  fo r  t h e  new policy, 
but tl(-irrx to  c o n w r t  Tour S a t u r n 1  Dea th  Certificate S o .  19861 to a 
policy of ordiliary life i ~ ~ s n r a n c e  of a like amount, tlieii 11 e n ill be glad 
to consitler doing so, if you ni l1 rnalie a p p l i c a t i o ~ ~  for  such conr crsion 
x i t h i n  30 days f rom J u n e  l ~ t .  T h e  premium on the n e ~ r  policy \rill be 
highcr  than  you a r e  paying under  the C'ertificate." 

T o  the l e t t ~ r  to  h i m  T. A. TVest m o t e  the clefentlant to i ts  home office 
on 11 J u ~ l c ,  1834, referr ing t o  1~olic.y S o .  1110601, and  denied tlierc had 
been ally change i n  the c l ~ a r a c t e r  of his  viork. TIr. A\. West did not, sub- 
seque~it  to  I J u n e ,  1934, makc  apl)licatioa to defcnclant fo r  the conr-er- 
qion of C'crtificate 19361 into all ordinary life policy, a s  allowed under  
thc Crrtificate. 

011 11 February ,  1935, tlie said TIT. A. Tirest died. Paymeli t  of the 
insuraricc Tras refused on the ground tha t  a t  the t ime of t l ~ e  death of 
W. A. West t h e  irisura11ee ~ r a s  not in force. 

T h e  ,\ccideat ant1 Heal t l i  Insurance  Policy S o .  1110601 contained 
the provision t h a t  "tlie company  nay cancel this  policy a t  a n y  t ime by 
n r i t t e n  notice delivered to the insured, or mailed to his last address." 
And the Life  Certificate attached to the  said policy provided: "1x1 the 
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c v c ~ ~ t  of the cancellation of the Accident a i d  Hea l th  Pol icy in  connec- 
ti011 wit11 wliicli this  cwtificatc is  issuctl, tlic i ~ i s u r c d  slinll be e i ~ t i t l ~ d  to 
l i : ~ ~ r  i s ~ u c d  t y  the c o ~ n l m l y ,  ~ v i r 1 1 0 ~ t  n~ct l ical  csaminat ion,  . . . a 
policy of O r t l i ~ ~ a r y  Lifc 11isura1tc.c ill equ:ll nmou~it ."  

Froiii judgnlcnt of iioi~suit,  the plaititiff al)l)ealctl. 

I : I  J T h e  11l:iintiff c l i a 1 l ~ 1 1 g ~ s  the cmwc.tiicss of tlic jutlgmeut 
oil tlic grouiicl rliat the Lifc  Ccrtificate issuctl by ticfentlant on the life 
of IT. -\. IVwt a l ~ t l  attnclic-(1 to t l i ~  accident a ~ i d  licaltli ilisurniice policy 
\\.:I:: n ec.parntc c o i ~ t r a r t  of i ~ ~ x u r a n c c  on the life of the ilisurcd, and tha t  
i n  tllc ccrtificnatc>, a s  tlistiliguisl~ed f r o m  the policy, there is  iio r ight  to 
ca:l~iccl r t~scrrct l  by the  tlefcntlniit; that ,  a t  ~l iost ,  a n  option is  tlwrein 
cstcnclccl to thc ilis~wctl t o  l iare  a policy of o l d i i ~ a r -  life iiisuralice issued 
liim by tli(1 r o ~ ~ i p n i i y .  

l lu t .  \ r i t l~out  t l cc i t l i~~g  wl~ct l ier  t l ~ e  rolltract of i l i s u r a ~ i ( ~ c  issuc~tl in this 
c:1scz by tlicl tlt4(,ildal1t w:ls ii idirisibl[~ or  c~oitsistetl of tn.0 se l~arab le  con- 
t r a ( ~ ~ ,  tli(> nonsuit must be s ~ ~ s t : ~ i i ~ e ( l  u p i  a ~ ~ o t l i e r  grou id. 

'1'1i(, Lift. ('crtificatc~, u ~ ~ t l c r  wliic~li 1)laiiltiff claims, obligatctl the in- 
S ~ I I Y ~ , ~  to p:;y oil tlic first d a y  of ca1.11 ~ n o n t l i  a n i o ~ i t l ~ l y  11::emium of s i s t ~  
cents. I t  is atlmittetl tliat i~iliv c o ~ i ~ e t w t i ~ . c  11io11th1y pwnii~11is \ ~ c r ~  
uup::itl a t  the t i ~ u e  of the death of the  illsurcd, and  that  af tcr  due notice 
fro111 t l ~ c  tlcfc~11t1:itit of the t e r n ~ i i ~ a t i o l i  of tl i t~ accitlei~t ant1 lic>;iltll l~ol icy,  
i n c l u ( l i ~ ~ g  the, Life C'crtificatc, au(l  cessutioii of pay  roll tlcductioiis f o r  
the l ) a y n ~ ( w t  of p r ( m i u m ~ ,  the  iilsurccl raised 110 objection, offered n o  
protcst, n ~ a t l c  ito pnymcnte, and  ileitlicr teutleretl ]lor offered :I singlc 
~ n o l i t l i l , ~  1)rciiiiuin dur iug  liis life, but, 011 tlle coiitralSy, reecir td  his  
~ ~ a g c ~ ~ u n d i i i i i ~ ~ i s l i r t l  by ally d (duc t io~is .  

Ew11 if the dcfeildalit w r o ~ ~ g f u l l y  t e rmi~in tcd  the iiisurance, tha t  did 
not rclicre the insurcd, if lie desired to ilisist on its coiltinuance, froui 
liis obl ignt ioi~ t o  pay,  or offer to  pay, tlie premiums called for  ill his 
coiltract. 

I n  T m s f  C'o. L.. Ins. C ' O . ,  173 N. C., 558, it  was held t h a t  if tlie in- 
surer refused to perform i ts  par t  of t h e  contract,  and  so notified the  
ii~sureil ,  three rcmcdics were given t h e  1. '1 t t e r :  

"(1) H e  m a y  elect to consider the  policy at  a n  end and  recover i t s  
~ a l u e .  ( 2 )  H e  niay sue to have  t h e  policy declared i n  force. ( 3 )  H e  
m a y  tender the premiums a n d  t rcat  the policy as i n  force a d  recorer 
the anlouut payable on it  a t  maturi ty ."  
''-1 par ty  to a contract cannot main ta in  all action for  its breach with- 

out :tvcrriug and  p r o v i ~ ~ g  per fornmice  of liis on.11 antecetlent obligations 
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1 .  Appeal and  E r r o r  F b- 

I n  an action tried I)$ the court by nc.recmcnt, nn exception to the jndg- 
incnt presents the single question of \rlietl~er the findings of fact ;Ire 
sllfticient to support the judjiment. 

2. nnilding and  Loan Associations D a-Borrowing stoclcliolder held not 
entitled t o  preference for  amount  paid 011 stock a f tc r  limitation of 
association's operations by Insurance Commissioner. 

Ikfentlant building irnd loan nssocinticm wns ord~ret l  by the Insurance 
Commissioner to crnse ~li;~ltinc. lo:111s : ~ n d  11ayinq o ~ i t  its funds and selling 
capital stock :~f te r  the ('omruissiol~er llacl fountl, n1mn inrestication, that 
its c;rl)it:ll stocli wns impaired. Two ycnrs and three months thert.nfter a 
receiver \\-:~s al~pointctl to liquidate its nft'airs. Petitioner seeks to 11;tve 
lmyrnents on capital stock. imde by him dwing  the two geilrs and three 
montlts after the :~ssoci:~tion's olwrations were restricted, drclared :i 

1)refercncc against its :~sscts. I I ~ l r 7 :  The Con~niissioner tlid not find upon 
his nutlit that the association was insolrent, hut only that its capit:rl stock 
\rns in~pnired. and it  does not apl~ear  that, a t  that  time, there \v:is no 
prospxt  of the association's resuming former opcrtltions, and the corpo- 
rate existence of the association ~ v a s  not terminated and its assets placed 
in liquidation until the date the receiver  as appointed, and petitioner is 
not entitled to the preference claimed by him. 

& ~ P I > E . ~ L  by  pet i t io~ier ,  J. 11. TIrestall, f rom 111cEl~o!/, b., a t  . lpr i l  
Term,  1936. of B r x c o x n ~ .  Affirmed. 

I n  the  aho7-e entitled action. af ter  tlie appointlneiit of :L rcveiver, 
J. 11. Vestal1 filcd a petition asking to h a r e  the payments  matle by liiin 
subst.quent to  30 Scptembc,r, 1933, on h i s  subscriptions to stock i n  the  
defelitlnnt Building and  Loan A\ssociation, which had been pledged a s  
security f o r  n loan to h i m  by the association, declared a preferential 
clailn, n-hicli pctition the recei~-er  denied. 
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Counsel waived tr ial  by jury, and the court, by consent, found the 
facts and entered judgment denying the petitioner the right to a prefer- 
ential claim, to which tlie petitioner exwpted and appealed to the 
Supreme Court. 

S a l e ,  Penne l l  c6 Pent te l l  f o r  pe t i t i oner ,  a l ~ p e l l a n t .  
Jo l~ns fo12  LC l l o ~ n e r  for d e f e n d a n t s ,  appel lee .  

SCHENCK, J .  There is but one assignmtmt of error and that is to 
"tlie signing of the judgment," and this prescmts the single question as to 
whetlicr the facts found are sufficient to support the judgment. Jl'dson 
2'. C 1 h ( ~ r l o t f e ,  206 S. C., 856. The facts found are contained in tlie 
third paragraph of the judgnient, which is as follows: 

"Tliat on or about 16 July,  1931, J. 31. Westall became a subscriber 
for 59 shares of Series 73-B stock of the Blue Ridge Building and Loan 
Association, and that  on said date lie borrowed from said association the 
sum of $11,800.00, securing same by deed of trust on improved real 
estate within the city of dsheville and pledged tlie stock as additional 
collateral for said loan;  that  since 1 7  July,  1931, the said J. M. Mrestall 
made payments oil said stock subscription totaling $3,466.25, of which 
sum $1,740.50 was paid prior to 30 September, 1933, an 1 $1,72" 3.13 " n a s  
paid after 30 September, 1933, and prior to 26 December, 1935; that  
prior to 30 September, 1933, tlie sum of $89.1;8 was allocated to the stock 
subscribed for by J. M. Westall as earnings or profits of the association; 
that  on 30 September, 1933, it became apparent by an  -iudit conducted 
by the Commissioner of Insurance for the State of Xor th  Carolina that 
there mas an  impairmelit in the ralue of the stocks of tlie Blue Ridge 
Building and Loan Association to the extent of sixteen per cent, and the 
Blue Ridge Building aiid Loan Association was thereupon directed by 
the Commissioner of Insurance to cease making loans or paying out 
funds on stock by reason of the said impairment, and was further di- 
rected to make no further sales of its capital stock; that  thereafter, and 
on 26 December, 1935, an order was made appointing E. L. Ray, trustee, 
of tlie Blue Ridge Building and Loan Association, for the purpose of 
liquidating, and that  upon tlle r c s i~na t ion  of the said E. L. Ray, as 9 
trustee, B. E. Greene was duly appointed receiver, and is now the duly 
qualified and acting receiver of the Blue Ridge Bui l l ing  and Loail 
Association; that  said Blue Ridge Building and Loan A\s!sociation has no 
creditors in excess of t ~ o  hundred ($200.00) dollars, other than subscrib- 
ers to its stock." 

The decision of this case turns upon the determination of the status 
of tlle Blue Ridge Building aiid Loan -Issociation after 30 Septcl~ibcr, 
1933, and prior to 26 December, 1935, tlie date the filst recei~-er \vas 
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appoi~l tet l .  T h e  paymeiits inrolretl  v e r e  made  betxeen 30 September, 
1933, and  26 December, 1935. I f  tlie corporate defendant ceased to do 
b u s i ~ ~ e s s  on 30 September, 1033, tlic~n it  woultl appear  tha t  the  position 
of the pctitioilcr is well takcn but, on  the other  hand, if the  corporate 
defcndni~ t  did not ceaqe to (lo business uu t i l  26 Drcenlhrr.  1033. then the  
pogitioil of the petitioner is untenable. 

T h e  d e t o r n i i ~ ~ a t i ~ c  facts  a r e  "tliat on 30 Septei~lber ,  19:33, it  becmrle 
a p p a r u ~ t  11y ail aud i t  conducted by rhe C'onmlissioncr of I i ~ s u r a n c e  f o r  
thc  S ta te  of Sort11 ( 'aroliiia tliat there nau  a n  ~ m p a i r m e i i t  i n  the ~ a l u e  
of tlic stock of the I3111c Ridge Buildiiig and Loall Acsociatiori to the 
c'stcl~t of c i ~ t r e i i  pcr cwlt, ant1 the  Blue Ridge Builcliug and  Loan Aqso- 
ciatioil n a i  t l i c r c u p o ~ ~  tlirc~cted by the C'omrnis~ioiier of Insurance  to 
cease nl;lliillg loans or paying out funds  on stock by rc:tson of said im- 
p i r m c i i t ,  ant1 n as f u r t h e r  tlirrctetl to make iio fu r ther  ,ales of its. capi tal  
stock." I t  ni l1  1)e ~ ~ o t c t l  tliat ilie court does not find that  the C'ou1111is- 
sioner of I n s u r a ~ ~ c e  found  t h a t  tlit Blue Ritlgc 1Zuiltliiig ant1 Loan 
Llssoc.iatio~i n a s  irlsolvelit on 30 S e l ~ t m h e r ,  1033, but only fiuds tha t  it  
hccame a p p a r e i ~ t  a t  that  time t h a t  there was a n  i rnpair inei~t  of tlic ytock, 
ail11 that  tllc court tloes i ~ o t  fiml that  t h r  ('ommissioner of I n s u r a ~ l c c  a t  
tha t  t ime did anytliing t o  take over tlie business of the association by 
the appoiiitnient of a r e c e i ~  e r  o r  othern is?, hut o n l -  limited i ts  b u s i ~ ~ e s s  
by d i r c ~ t i n g  that  i t  cease making  loans. and  p a y i ~ ~ g  out fuuds and ielling 
capi tal  stock, tlicreby c.onser7 l n g  a w t s  a i d  a7 oi(li11g lien liabllitieb. 
While  the Blue Ridge P,uildillg a d  T a a n  Alssociation, f rom 30 Septem- 
ber, 1033. to  26 Decernbrr, 1033, n a a  lirnitetl i n  its operation, still  i t  
renl:r~nc.tl i n  I)usinecs as a builtling am1 loan asqociation urider i ts  cliarter 
and  ill it, on11 iiaine. T h i s  the petitioner recogliizecl by  continuing to 
make h ~ s  regular niouthly p a j m e l ~ t s  on his  subscriptions to itock np 
unt i l  26 Dccci~lbrr ,  193.5. While  tlie limitation placed upon the opcra- 
tlon of thr. association by the Commisiioner of Insurance  may have 
g i ~ e n  t o  the petitionc,r, or t o  ally other corporator, t h e  r ight  to h a r e  liad 
the aqsociatio~i judicially declared i n s o l ~ m t  aild a receiver appointetl, 
t l ierch-  termiuat ing the existence of the association and  bringing about 
a liquidation of i ts  assets, i n  tllc absence of a n y  action instituted f o r  tliib 
purpose tlierc was n o  termiuatiori of the association's corporate existence. 

T h e  corporate existence of the  Blue Ridge Building a n d  Loan Asso- 
ciation ceased on 26 December, 193.5, the date  the receiver was appointed. 
Such  \I as tlie holding i n  Zifrauss 1.. Building and L o a n  A l s s o c i a f ~ o n ,  117 
P;. C., 308, relied upon i n  appellant 's brief. I11 t h a t  case i t  is sa id :  
"On 24 J u l y  t h e  first receiver was  appointed, and  tlie corporation ceasetl 
a t  tha t  time, Elidlich, supra, 528," a n d  again, "The appointment  of the 
receirers of this  insolvent corporation caused the debts and mortgages 
due the concern t o  mature,  and they m a y  be collected a t  once. Endlicli, 
supra, see. 523." 
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I n  Endlich on Building and Loan Associations (2d Ed. ) ,  par. 327, it is 
said:  ". . . Where a building association has becomt. incompetent to 
perform its obligations to its shareholders, by reason of insolrency, and 
its aft'airs hare  actually been placed in the hands of rweirers, with no 
remaining prospect that  the building association will ever resume ~ t s  
former operations," a shareholder "is not liable to  be charged for 
periotlical dues and fines, accruing subsequently to the r~ceix  er's appoint- 
nlcnt, as if the association ne re  continuing in busine1,s and would he 
able to discharge its obligations toward liim during it', probablc tlura- 
tion." I n  other words, the obligations of a subscriber for stock u d e r  
his contract with a building and loan aisociation cease when the asso- 
ciation's "affairs have actually been placed in the hands of reccircrs. 
with no remaining prospect that  the buildlng association mill exer re- 
sume its former operations." I n  the cast. a t  bar, the affairs of the 
association had not been actually placed in t h r  hantls of a r i w i \ c r  011 

30 September, 1933, nor does i t  appear that  a t  that  ti ne t l i tw TI as no 
remaining prospect of the association's resunling former operations. 

Holding as  we do that  the Blue Ridge Builtling antl 1,oan L\ssot~lation 
did not cease to exist until the appointment of the r c c e i ~ e r  on 26 
December, 1933, any paymeuts made by the petitioner O I I  his subscrip- 
tions to stock prior to that  date x7ere made by liim as a rorporntor to 
the association, and therefore "must first be creditetl in tlischargc of his 
pro rilta share of the losses of the concern jui t  as, in o contrary merit, 
he would have been credited with his share of tlie profit;, and after pay- 
ment of such losses the mortgaged property as nell  as himself is liable 
for the assessments necessary to mature his stock." B. antl L. I n o c ~ a -  
tion 21. Blalock, 160 N. C., 490. Such >+as tlir rcsult ,)f thiz judgme~it 
entered in the Superior Courf. 

df i rmed.  

MARSHALL CASKEY, CARRIE  LYLES, 13:TTA HOWEIAL, BERTHA CAR- 
NON, J U L I E  Rf. GAITHER,  LUCILLE 0. JOIIKSOhr A Y D  OSCAR L. 
JOHNSON, THE I A S T  TWO BEIIUG R.IINOKS. A S D  APPEARING RI. TIIEIR NEXT 
F R I E ~ D ,  D. S. JOHXSON, v. MARY E. WEST,  .J. IT. WEST,  SAN \VEST, 
(:OI,DIE WEST, ANNIE MAY WEST,  DICK WEST,  aso COItDIE J .  
WEST. 

(Filed 15 June,  1936.) 

Adverse Possession B &Whether possession was taken during life of 
ancestor held determinative, since heirs' disabilities would not stop 
running of statute if it began to run against ancestor. 

Defendants claimed the locus in quo by twenty years adverse possession. 
Plaintiffs claimed title as heirs a t  law of their deceased mother, n h o  had 
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good record title. It appeared that  the pcrson under whom defendants 
claim, by tacking possession, was the husband of one defendant and the 
father of the other defendants, :tnd had been in open. notorious, continnous, 
eaclnsive, ant1 adverse possession of the land for over twenty years, but 
the eviilmcc was conflicting a s  to whether he went into such possession 
before or after the death of plaintifls' mother. H e l d :  If the person under 
whom defentlants claim went into possession after the death of plaintiffs' 
mother, plaintiffs' right of action (lid not accrue until after the death of 
their father and the termination of his tenancy by the curtesg, which was 
lr'ss than twenty years before institution of the action, but if the person 
under whom ilefendants claim went into possession prior to the death of 
plaintiffs' mother, then the statute began to run in defendants' favor 
before the death of plaintiffs' mother, and did not stop running a t  her 
death, but coiltinuid to run against plaintiffs not~vithstanclinf any dis- 
abilities by rrason of their infancy or hy reason of their father's tenancy 
by tlrc cnrtcsg, and tlie time \Then defendants' ancestor went into possession 
is deterininatire of the rights of the parties, and the issue arising thereon 
sl~onlil have been submitted to  the jury. C .  S., 430. 

,IPPEII, by d ~ f ~ i ~ d a l ~ t s  f r o m  Clement, J., a t  November Term,  1935, of 
IREDELL. K e w  tr ia l .  

'I'l~is i s  a n  action to recover possession of a t ract  of l and  s i tuate  i n  
Irrtlcll  County, Kortll Carolina, and  containing fifteen acres, more  
or less. 

I t  is  allcgrtl i n  t l ~ c  complaint t h a t  the  plaintiffs, as  heirs  a t  l aw of 
X a r y  Caskcy, ilcceased, a r c  the owncw arid a re  entitled to  the  immediate  
posxession of t 1 1 ~  tract  of l and  describrd ill the  complaint,  antl t h a t  the 
t l~fcnt lants  a rc  i n  t h e  \ ~ r o i i g f u l  antl unlawful  possession of said t ract  of 
land, claiming t i t k  tlicreto under  C. J. West, deceased, who prior to  his  
dent11 wrongfully nnd unlawfully entcmd into the  possession of w i d  t ract  
of land. 'I'lieie allcgations a r e  denied i n  the  answer. T h e  defendants 
allege tha t  thcy, and  those uilder x h o m  they claim, h a l e  been i n  the 
O ~ C I I ,  notorious, e o n t i ~ ~ u o u s ,  exclusive, and  adverse possession of the t ract  
of 1a11d dcscribrd i n  tlir complaint,  under  known and visible linei and 
boundaries, fo r  tncmty years and more. 

T h e  facts  admit tcd i n  the pleadings and  shown by al l  the  evidence a t  
the t r i a l  a r e  a s  follows: 

1. 011 1.1 September, 1893, E m o r y  IIussey conveyed the  t rac t  of land 
described i n  the complaint to  M a r y  Caskey by a deed which is duly 
recorded ill the office of the register of deeds of I redel l  County. 

2. M a r y  Cnskey (lied intc\ ta te  on 4 J u l y ,  1900, leaving surviving her  
husband, J. E. C'askey, and  the following named chi ldren:  ( 1 )  Marshal l  
Caskey, ~ h o  was born on 5 September, 1888;  ( 2 )  Car r ie  Lyles, u h o  was 
born on 9 J a n u a r y ,  1890;  ( 3 )  E t t a  Howell, who was born on 1 3  Apri l ,  
1892 ; ( 4 )  Ber tha  Carmon,  who was born on 2 Ju ly ,  1894;  (5)  J u l i e  31. 
Gaither ,  who was born on 9 April,  1896;  and  ( 6 )  Jennie  Smith,  who 
was born on 21  March,  1898. 
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Jennie Sniitli died intestate oil 10 February, 1023, leaving surriviiig 
two cliildrcn, Lucille 0. Johnson and Oscar L. Johnson, both of whom 
are iiow n h o r s .  

J. E. Caskey, the surviving husband of Mary Caskey, deceased, died 
on 22  June ,  102s. 

The e~ ideilce for the plaintiffs tended to shov tliat C. J .  West, hus- 
band of the defendant Mary E. West, a d  fatlicr of the otlier tlefend- 
ants, entered into the possession of the tract of land described in tlie 
complaiilt after the death of Mary Caskey, untler nliom tlie plaintiffs 
claim, to wit, during the year 1902. 

The clidcnce for tlie clefentlants tended to show that  C. J. Veqt, hus- 
band of tlie defendant Mary E. T e s t  and fatlicr of the other defendants, 
entered into tlie possession of the trnct of land described in the com- 
plaint before tlie death of X a r y  Caykey, under whom the plaiiitiffs 
claim, to n i t ,  during the year 1804, and tliat lie was in possession of 
said tract of land at he;. death. 

,111 tlie c d e n c c  sllowxl that  from the date 011 whicli he entered into 
possewion of tlie tract of land clescrib~d in the complaint until the (late 
of his death in 1933, the said C. J. West was in the open, ilotorious, 
coiitiii~ous, e x c l ~ s i w ,  and adverse possession of said tract of land, and 
thnt since liis t l~nt l l  the dcfeildalite, claiming under him, have heen in 
such possession of said trnct of land. 

This action was begun on 7 April, 1034. 
The issues submitted to the jury are as follows: 
"1. Are tlie plaintiffs the owners aild entitled to the immediate posses- 

sion of the tract of land described in  the complaint? Answer : 
"2. Have the defendants been in the open, notorious, col~tinuous, 

exclusive, and adverse possession of the tract of land described in the 
complaint for twenty years next preceding the comnwncement of this 
action ? rlnswer : >, 

The court instructed the jury that  on the facts shonn by all the evi- 
dence they should answer the first issue "Yes" and the second issue "No." 
The defendants duly excepted to the instructions of the court to the 
jury as  to both issues. 

The  jury, in accordance with the instructions of the court, answered 
the first issue '(Yes" and the second issue "KO." 

From judgment that the plaintiffs are the olvners a r d  are entitled to 
the immediate possession of the tract of land described in the complaint, 
and tliat they recover of the defendants the costs of the action, the de- 
fendants appealed to the Supreme Court, assigning as error the instruc- 
tions of the court to the jury. 

A d a m s ,  D e a r m a n  & W i n b e r r y  for plaintif fs.  
Leicis & Lewis  for defendants .  
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COR'KOR, J .  A t  the death of X a r y  Caskey, intestate, on 4 Ju ly ,  1900, 
the t ract  of 1:md described i n  tlie complaint,  which had been conveyed 
to lier by E m o r y  Huisey  h;c. drcd clatrd 1 4  Scpternher, 1893, descended to 
licr ch i ld rc l~ ,  as her  heirs a t  law, s u b j w t  to  tlic l i fe  estatrl of lier liusband, 
J. E. Caskey, who surl i rer l  her.  C. S., 2519. 

T h e  plailitiffs, a s  heir.; a t  law of X a r y  Caskey, deceased, were not 
entitled to  thc  l)ossession of the  t ract  of land described i n  the complaint 
unt i l  the  death of their  fa ther ,  J. E. Caskey, on 22 J u n e ,  1928. Rlount 
I , .  Jo11tcso11. 16:) X. C., 25, 80 S. E:., 882 ;  l l a u \ e r  2'. ( I r a f f ,  134 S. C., 
319. 46 S. E., 756;  II lr?lc?yrrft  r .  flrooX c .  116 S. C., 78S, 21  S .  E., 588. 
Tlicl s ta tutc  of liliiitations, ('. S., 430, tlicrefore did not begin to r u n  
against the ~ ) l n i l ~ t i f f i  and  ill favor  of t h e  tlefentla~iti: un t i l  22 J u n e ,  
lDls, aud tlie action of the plai l~t i f fr  to recover possession of said t ract  
of l a ~ i t l  i s  ]lot Ix~rrctl  by t h e  s tatute ,  unle., the s tatute  began to r u n  
against X a r Y  C'nskcy, u~icler n h o m  t h e  plailitiffs claim, pr ior  to her 
death. 111 t h a t  c a v ,  the s tatute  h a l i n g  begun to r u n  dur ing  tlie life of 
tlw anrei tor  of tlie plaintiffs, (lid liot stop ruiinilig a t  lier death, but 
c o i ~ t i ~ i u c d  to n111 against licr heirs a t  law, n o t n i t l l s t m ~ t l i n ~  their dis- 
aljilitieq, if ally, under  tlic s ta tute  or otliernise. lfo/nzes t'. Cnrr ,  172 
S. C., 213, 00 S. E., 152. 111 C ' h n t ~ c y  c. Porc e l l ,  103 S. C'., 1.50. 9 S. K., 
298, i t  is  w i d :  (Tc regard i t  as  ncsll settled tha t  if the s tatntc  bcgim 
to r u n  againi t  the alicestor o r  tlerisor, i t  cotltinues to  r u n  a f t w  his 
death ~ i o t w i t l i s t a ~ ~ d i ~ i g  thc  infalicy of the llcir or devisee. There  is  110 

clifl'crcnc~e betneen r o l u ~ l t n r y  an(1 iln-olulit:llJ disability." 
T I I C ~ P  n a s  ~ r r o r  in tlie instructions of tlie court to the ju ry  as  to both 

issues submitted to t h e  j u r y  a t  the  t r i a l  of this action. 
T h e  quest ioi~ of fact  as  to  whether C. J. T e s t  entered illto posscss io~~ 

of the land described i n  tlie complaint before or a f te r  the  death of N a r y  
CYa.hq sl~oultl  have been submitted to tlie jury. T h e  a n s n e r  to this 
questioli n i l l  be d ~ t e r m i ~ i a t i ~  e of tlie ac t io~ i .  

I f  the  j u r y  sliall find, i n  answer to a n  appropriate  issue involving tlii-, 
question, tlint C'. J.  West entered hi to possession of the  land described 
ill tlie vorr~plaint a f te r  tllc de:rth of X a r y  Caskey-that is, i n  1902, as  
the cridence f o r  tlie plnilltiffs te~i t ls  to die\\-tlirw and in tha t  case the 
s tatute  of limitations (lid not 1)epun to r u n  against tlle plaintiffs, un t i l  
fheir cause of action accrued, to  n i t :  O n  22 J u n e ,  1928. I n  tha t  case, 
the aetiolr of tlic plaintiffs is 11ot barred by the  s tatute  of limitations, and  
the plai~i t i f fs  a r e  entitled to recover i n  this action. 

If on tlle o thr r  halitl, thc ju ry  shall find tha t  C. J. West  entered into 
possession of said 1:md before tlie death of M a r y  Caskey-that is, i n  
1894, a s  the eIitlence for  the defeildants tends t o  sllo~v, tlien arid i n  t h a t  
case the  s tatute  of linlitntiolis began to r u n  dur ing  the l i fe  of M a r y  
Caskey, arid n a s  run l i i~ ig  i n  f a r o r  of C. J .  West a t  her  death. I t  con- 
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t i ~ l u e d  to r u n  a f te r  her  death i n  f a r o r  of C. J. West  and  against the  
heirs  a t  l aw of M a r y  Caskey, notwithstanding their cause of action did 
not accrue unt i l  the death of their  fa ther .  When  the  t ract  of lnnd tle- 
scribed i n  the complaint descended to the  h(1irs a t  l aw of M a r y  Caskcy a t  
her death, they succeeded t o  her  tit le to said land,  which vested i n  them 
subject to  such r ights  a s  had  been acquired by C. J. West against X a r y  
Caskey. I f  C. J. West  was i n  the advcrse possessio~l of the  t rac t  of 
land a t  the  death of M a r y  Caskey, then, upon remaining i n  such posses- 
sion c o n t i ~ ~ u o u s l y  f o r  twenty years, lie acyuircd a tit le i n  fce to  said 
land a g a i l ~ s t  M a r y  Casliey and  al l  persons claiming under her. C. S., 
430. 111 tha t  case, t h e  plaintiffs cannot  recover i n  th i s  action. 

T h e  tlcfeutlants a r e  entitled to a new trial.  I t  is so ordered. 
Ken. t r ia l .  

GIIEEKSBORO ICE A S D  F U E L  COMPANY r .  SECUR [TT SATIONAT, 
B A N K .  

(Filed 16 .June, 1036.) 

1. Banks and  Banking P e-Evidence held not t o  discllose t h a t  corpora- 
tion was negligent i n  failing t o  discover forgeries of i t s  bookkeeper. 

The evidence disclosed that plaintiff corporation cmploged its booli- 
heeper after investigation disclosing his clinrncter to jllstify such employ- 
nient, that  for a period of months the bookkeeper forged checks on the 
corporation's account \T it11 defendant bank, and ohtz incd the c.:lncele(l 
checks from the bank a t  the end of each month and destroyed the forged 
checks. H c l d :  The bank may not resist recovery by the corporation of 
the amount paid on the forged checks on the ground tlint the corl)oration 
was negligent in failing to discover the forgeries, since the evidence dis- 
closes that the corporation used due care in employing ~ t s  bookkeeper, and 
that  one of his duties was to examine the bank's statement, and that the 
corporation was not, therefore, negligent in failing to  have another ern- 
ployee also esamine the statement for  errors and forgeries. 

2. Same--Depositor mus t  notify bank  of forgeries within sixty days from 
receipt of bank's s ta tement  by depositor's authorized agent. 

The receipt of a corporation's bank statement by the corporation's book- 
keeper is receipt of the statement by the corporation, and the corporation 
may not recover against the bank for the payment of forged checks 
against its account when notice of such forgeries is not given the bank 
within sixty days after such receipt of the bank statement, C. S., 220 ( h ) ,  
w e n  though the checks were forged by the bookkeeper, who destroyed 
them after he received the canceled checks from the bank. 

APPEAL by  plaintiff f r o m  Rousseau, J., a t  J a n u a r y  Term,  1936, of 
GUII~FORD. K e w  tr ia l .  
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E'un Co. v. BANK. 

This is an action to recover the aggregate amount of certain checks 
set out in the complaint, which were drawn on and paid by the defend- 
ant, ant1 subsequently charged by the defendant to the account of the 
plaintiff. 

I t  is allegcd in the complaint that plaintiff did ~ i o t  draw or authorize 
the lwyrnel~t of the checks set out in the complaint. This allegation is 
denictl 111 the answer. 

111  fur thr r  defmre of tlie action the defendant alleges in its answer 
that if the c.liecks sc,t out ill the complaint were not drawn by the plain- 
tiff, and are forgcries, the f o r p i e s  were committed by Roy L. Smith, 
nho  nns  employed by tlic plaintiff as a bookkeeper, and that plaintiff 
faile(1 to escrciw due care in employing Roy L. Smith as a bookkeeper, 
ant1 ~lioulrl be autl is estol~lml by its i~egligence from recovering ill this 
action for any loss nllich it has suffered by reason of the tlishoneqty of 
the said Roy L. Smith. 

111 furthcr defense of the action the defendant alleges in its answer - 
that tllc clwcks srt out ill the complaint, after they had been paid by 
the d r , f t d a ~ ~ t  anti cha rg~ t l  to  p la i~~t i f f ' s  a c c o u ~ ~ t ,  were returned to the 
p l :~ i~~t i fF  nlarktd "l'aid," a t  the end of the month during which they 
\\ere paid, ; ~ n d  that plaintiff failed to  exercise due care to discover that 
saitl cllecki were forpr ies ,  and failed to notify defendant within a rea- 
sor~ahle timc aftcr the return of said checks that  they were forgeries, 
ant1 sl~oultl bc and is estopped hy its negligence from recovering in this 
act ioi~ for any loss which i t  has suffered by reason of its failure to 
exercise due carc to tliscovcr that  said checks are forgeries, and to notify 
thc d c f c ~ ~ d a ~ ~ t  of such discovery. 

I n  further defense of the action the defentlant alleges in its answer 
that l)l:~i~itif-f failed to notify drfcr~dant within 60 days after the return 
of saitl checks that said checks mere forgeries, and that  for that  reason 
under tllc provisioi~s of C. S., 220 (h) ,  the defendant is  not liable to the 
 lain in tiff in this action. 

I t  was atlrnitted in the p l ead i~~gs  which were offered as  evidence at 
the t r i t~ l  that checks drawn on the defendant were paid and charged to 
plaintiff's account by the defeildant, as follows: 

( I )  Check dated 22 June,  
( 2 )  Check dated 30 June, 
(3 )  Check dated 10 July,  
(4 )  Check dated 30 July,  
(5 )  Check dated 4 August, 
( 6 )  Check dated 1 3  August, 
( 7 )  Check dated 21 August, 
(8)  Check dated 6 September, 

1934 , fo r  $ 
1934, for 
1934, for 
1934, for 
1934, for 
1934, for 
1934, for 
1934, for 
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9) Check dated 27 September, 1934, for . . $ 62.35 
.O) Check dated 9 October, 1934, for  . .  . 200.00 
1) Check dated 13  Kol-ember, 1934, for 200.00 

(12) Check dated 27 Sorember,  1934, for . . . .  50.00 
(13) C l m k  dated 4 December, 1934, for . . .  45.00 
(11) Check dated 10 December, 1934, for 93.03 

Total . .  . .  . . .  . $1,736.65 

At tlie trial it  was stipulated and agreed by the parties to tlie actioil 
that all of tlie checks set out in the complaint are forgerws; that tlie said 
clicclts were forged by Roy L. Smith, who at the time lllcy were forged 
was enlp lopd by the plaintiff as a bookkef~per; and that  at the end of 
each month duriilg v l ~ i c h  said cliecks n-ere paid and charged to plaintiff's 
account they were de l i~e red  by the tiefpndalit, with a statement of plain- 
tiff's accouut, to Roy L. Smith, who destroyed said cllecks. 

The el-idence for tlle plaintiff sliowed that  tlie secret,iry of the plain- 
tiff, ~ 1 1 0  had cliarge of plaintiff's business, did not check the statement 
of plaintiff's accoulit with the de fen t l a~~ t  at the end of each montli, and 
tlwreby ascertain wllctlier the items charged on said amount were sup- 
porteci by canceled cliecks returned by tlie d ~ f e n d a n t  with said statement, 
and tlint plaintiff did not discowr. tliat said forged cliecks had been paid 
by defelidmit :md charged to plaintiff's account, during the months of 
Juilc, July,  -Iugust, September, October, Solember ,  and December, 
1934, until 14 December, 1934, and tliat immediately upon such discov- 
ery plaintiff notified dcfeiidant that said cllccks were not drawn by the 
plaintiff and demanded that  defendant pay to plaintiff the aggregate 
ainouilt of said checks. Upon such demand, the defeildant refused to 
pay said amount. 

The issues submitted to tlie jury were answered as follows: 
"1. Was tlie plaintiff guilty of negligence which proximately con- 

tributed to tlie payment of the forged cliecks, as alleged? Answer: 
'Yes.' 

"2. What  amount, if any, is the plaintiff entitled to recover of the 
defendant ? Ans~ver : 'Xothing.' " 

From judgment tliat plaintiff recover 110t21ing by their action, and 
tliat the defendant recorer of the plaintiff the costs of this action, the 
plaintiff appealed to tlie Supreme Court, assigning errors in the trial. 

Sapp d Sapp for ~ l a i n f i f .  
Frczzie~ d F ~ a z i e r  for defendant. 

COXKOR, J. Conceding without deciding that  negligence on the part 
of the plaintiff, as alleged in the answer, would have esl-opped the plain- 
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t ~ f f  f r o m  recovery i n  this action, x e  :Ire of the  opinion t h a t  there n as n o  
eritlenci~ a t  the t r i a l  tending to sustain these allegations. T h e  subuiis- 
hion of the fir.t issue a i d  the i t ~ ~ t r u c t i o ~ i s  i n  tlic charge of the court to  
tlic jury nit11 respect to m i d  i+ue n a s  error  f o r  which tile plaintiff is  
entitled to a new tr ia l .  

T l ~ c  c\ i t lc~irc  shonctl tha t  a t  the t i m ~  plaitltiff employecl Roy  L. 
Sniitll :i\ i t <  1 ) 0 0 k l i ~ ~ p ( r ,  plail~tif?', t l ~ i ~ o u g h  it* officers, made due inquiry 
a \  to  1115 cli:lr:~rtc~r n11d qualific,~tion as  a hookkeeper, and that  the infor-  
niation tliscloqcd 1)) surli  inquiry justified his  employment by  tl-111 plain- 
tiff. P la i i~ t i f f  had  no reaqoli to +uspcct that  i ts  bookkeeper, Roy  L. 
Smi th ,  \ \ a \  :I forgcr u ~ ~ t i l  14  D w r ~ n ~ b e r ,  1031, n h c n  a n  in~eqtig:ltion of 
llic :~t.couiltc a \  recortlcd 111 pl :~l i~t i f f ' s  hoolis sllonetl t l iecrcl~a~ic~ies ill said 
accounts u1iic.h lctl to the t l i i co~  tlint lie hat1 forget1 :lnd collected f rom 
tllc t l e fcu t la~~t  the cheeks set out ill the c o ~ n l ~ l a i n t .  

Tllc e \ i t l c ~ ~ c e  fur ther  slionetl tha t  it  n a s  the du ty  of R o y  I,. Smith,  
21s tlic i)ooklweper of the l~laiiitiff,  to kcep plai l~t i f f ' s  accourit nit11 the 
tlcfeudaut, ant1 a t  the  elit1 of each ~ i m u t h  to call fo r  and  rcccive f rom the 
i lefe~~tlal i t  tlir, nlontlily 5t:ltt~lneiit of wit1 account, together with all  checks 
~ ~ l i i c l i  liatl h c c ~ ~  11nld by the  tlcfc~idaiit : 1 i d  charget1 to plaintiff's account 
t1ur111g tlir. precetlil~g 11~011tll. I t  \ \ a s  not the du ty  of the secretary or of 
ally othcr oficer of the p la i l~ t i f l  to exlmiile \aid s taternc~lt  ant1 cancclctl 
cliechs. R o  L. S m i t h  n a s  ern1)loyetl by the 1)lnilitiff fo r  tha t  purpow,  
aiitl p l a i ~ ~ t i f i  relied on 11im to csamiile the said ~ n o n t h l y  statements autl 
cuncclcd clierhs, f o r  the purpose of a x e r t a i ~ i i n g  nhet l ier  or ]lot tllerti 
u c r e  an>- crrors  in  the . t a t c m c ~ ~ t * .  Tile receipt by R o y  L. Smi th ,  as  tlie 
:~ut l~orizet l  agent of thc  plaintiff, of tlie cancelctl checbq pnitl by tlle 
tlcfeiltl:~~it dur ing  thc p r c w c l i ~ ~ g  month, a t  the em1 of the moiitli, Tvas tlic 
rcccipt of m i d  checks by the  plai~i t i f f .  

011 all tlie facts  adn i~ t te t l  i n  tlie plentliilgs mid a t  the trial,  the liability 
of the defctidaiit t o  the. plaintiff i n  this action must  Ire d e t e r m i ~ ~ t d  by 
the pro) isions of the s tatute  (C. S., 620 [h] ), n liicli reads as  follon s : 

" S o  bank sliall be liable to a tlepositor fo r  paymelit by i t  of n forged 
check or other order to pay  money, uil1e.s within sixty days af ter  the 
receipt of such rouchcr  by tlie tlepositor lie shall not i fy the bank tha t  
such check or order  is  forged." 

Under  the prol-isions of this  statute, the  defendant  i s  not liable t o  t h e  
plai i~t i f f  fo r  a n y  of the forged checks set out i n  the complaint and paid 
by tllc d c f ~ n d a t ~ t  more t h a n  s ixty days precedmg 14 December, 1934. 
T h e  dcfenda i~ t  is liable to  plaintiff f o r  a l l  said checks which were paid 
by the t l ~ f e n i l a ~ l t  within s ixty days  preceding 1.1 December, 1934. 

T h e  action i s  r e n ~ a n d e d  to the  Superior  Court  of Guilford County f o r  
a ilew t r i a l  i n  a c c o r d a ~ ~ c e  n i t h  this opinion. 

Xex- trial.  
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(Fi led  1.5 June,  1936.) 

1. Evidence I c-Executris' report showing payment of debt to estate by 
devisee held competent in action by ci3editor of devilsee. 

Untlcr the  terms of the  n-ill in this case, t h e  payment of a certain sum 
to  the  m t a t e  by the  tlcl-iscc \vns made a condition preccdcnt to  the  w s t -  
in: of title in him. I'l:~intiff. lmrchnser of the  real  pro!wrty a t  execution 
sale of n jutlgment ngi~ins t  the  clcvisc~e, offcwd in c~ritlcnce. ns proof of 
p:lymrnt :111t1 t l l i~ t  t i t le 11:ltl vrstetl in the  t l c~ i sce ,  a s l~eci :~l  report. d ~ i l y  
rcrified, f i l t ~ l  by tlic esecnt r i s  s ta t ing  tlint the  deri:iee llatl 11:aitl t he  
ea t i~ t c  t he  ninoiuit st ipulated by tllc, \\.ill. IlcTtl: Tlit? special, rrrifiecl 
r tyor t  of t he  cxccutr i s  W : ~ S  :1 tloclnne~lt ant l~or ized and required to be 
rc~wrdccl. \r:ls rc lerant  t o  tlit, issne, : ~ n d  \\.;IS comlwtcllt in cridencc, i t s  
recvrdiiig l)rnXl)orti~lg verity. C'. S.. !US, 952, l U 5 .  :inti ol~jection to i t s  
at lmissiol~ on tlle ground of l~enrsily in rlint i t  contninetl :I clcclnration of 
a pcrson not n l ) :~ r ty  to the nct io l~  is  ~ u ~ t e n n b l r ,  the  rccortlctl. verified 
rrltort I~c,i l~g n~orc, t l ~ : ~ n  ;I mvrc t l t ' c , l :~r i~t io~~ 11y thr, r s c c ~ ~ t r i s .  C .  S.. 177!3. 

2. I'aylncnt A &Documrntnry cridcnre est;tblishin:: l)rii~la facie paymrnt 
is not ronrlusivc, bnt is su1)jcct to rcbnttnl. 
h rerifictl report  of nn csecut r i s ,  showing pnynicnt :o the  es ta te  of a 

suln rcql~i red  of n dcl-isrr a s  n contlition prcccdcnt to the ~ r s t i n g  of t i t le 
in h im to  tlitl 1:lntl dcrisetl, i s  p),imcc fncic itroof of l~nynlcnt.  I ~ n t  is ssn1)ject 
tct r e b ~ ~ t t n l ,  nnd wllerc such critlcnce is  cl~nllengctl by comlwtcnt evidence 
to  the  contrary,  t he  issne of payment is  for  tllr t l e t c rmi~~n t ion  of the jury. 

3. Trial E c- 
IYl~c~re  i t  ap1)ears tliilt t l ~ e  ellarge. \vllcn r w t l  contes1u:~lly a s  :I whole, 

I Y : I ~  nut 1)rejndicial in i t s  ninnner of stating the eritlence and  contentions 
ol' t l ~ e  pnrtics, nn e sce l~ t io l~ .  based upon detncl~etl porlions tlicreof. \\'ill 
not be sustained. C.  S.. 564. 

A \ ~ > ~ ' ~ . \ ~  b y  d ~ f e n d a n t s  f r o m  Clentcnf, J . ,  nt F e b r u a r y  T e r m ,  1936,  of 
F o x s r ~ r r .  S o  e r r o r .  

,\ciio11 t o  recover  c e r t a i n  lai id b y  v i r t u e  of sheriff 's  dced i n  e s c c u t i o ~ l  
aga ins t  t i c f c n d : ~ ~ l t  R o r b c r t  F. P f a f f .  I t  \ \ :IF tlellied hy t lcfcntlants t h a t  
defe i l t ln~i t  H e r b e r t  F. Pfn f f  lint1 t i t le  to sa id  l and ,  and that the re fo re  
plnilitifl' ncqnirccl n o  t i t l r  b y  sheriff 's  clecd. 

P l a in t i f f  offrrccl c ~ i c l e i ~ c e  tcwliirg t o  sliow t h a t  0. TT. Pf:lff, f:itlier of 
c l e f enda i~ t s  H e r b e r t  F. Pfn f f  a n d  A\lleil P f a f f ,  (lied I>ecciiibtr. 1933,  
seized a i d  posucssrd of t h e  l a ~ i d  i n  c o i l t r o ~  w s y ,  l c n r i n g  n l a s t  I\ i l l  a ~ l d  
testnrnent v l l e r c i ~ ~  lit. a p p o i ~ l t e d  his n i f e ,  ?\ l iner\-a P fn f f ,  h i s  c s e c u t r i s .  
T h e  ill conta i l led  t h e  fo l lowiug pruvis ion : " H e r b e r t  P f a f f  slinll p a y  

w h a t  a m o u n t  he m a y  be  owing  n l c  t o  m y  €>sta te  a n d  the11 t h e  old h o m e  

place  w h e r e  lie 11ow l i ~  es  wi l l  be  his." 
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011 10 Jmiuary ,  1024, the  esecu t r i s  filed inrentory,  listing, among 
o t l i c ~  p c r ~ o i i d  p r o l ) ~ r t y ,  " l d a l ~ c e  on ac2couiit of Herber t  I'faff fo r  pur -  
c1ia.c of l a ~ ~ d ,  $5,356.36." 

0 1 1  10 31:1y, 1024. jutlgmeiit ag:r i~~yt  Herber t  F. Pfaff i n  f a l o r  of 
G:lrtll~er l l i l l i l ig  Cornpa~iy  ill the sum of $702.23, and  interest, u a s  d u l ~  
dockctctl. 

0 1 1  19 I ) e t ~ w ~ l w i ~ ,  ID.):, the fo l lo \ \ i~ ig  report was filed n i t l i  the  clerk 
of tht, S l ~ p c r i o r  ( 'ourt ant1 rccortlctl i n  I3ooli 10, lmge 381:  

"111 t l ~ c  l I : ~ t t e r  of M i n c r ~ a  Pfaff ,  Esecnutris of 0. V. Pfaff ,  Dcceasctl. 

" I l ' f i  ( I .  -11. JlcIin~rc/lrnn, C'lrrX, of ill(? Sliporior C'ourt: 
"Thca uiidcrsigntd, l l i ~ ~ c r r a  Pfaff ,  E s c c u t r i s  of 0. V. Pfaff ,  deceased, 

r q m r t s t l ~ ~ t  i n  a c ~ t ~ o r d a ~ ~ r c  to w c t i o ~ ~  2 of the  will of 0 .  I-. P f l ~ i f ,  de- 
cea.wtl. wllcrciii lic tlcl-i.ws t o  Hvrhcrt  Pfaff a certain tract  of land 
k l i o ~ v ~ i  :IS tlic H O ~ C  l'lnce, on ~ l i i c l i  he l ~ o l r  l i v q  ~v l~e t ie ror  said H e r -  
bert Z'fafi 1);1ys to tlic cstatc rhc> b:rlnucc due f o r  said Ial~cl wliic~h lie hat1 
prc'viously tw~~t rac te t l  to purchase, of tlic saitl 0. IT. l'fafy, tlcctxased ; and 
tl~c, luitlcr.;igt~c,tl E s w u t r i s  l i e r e ~ i t l i  reports tha t  the halance tlue on the 
said la1111 oil 1 1  lI:1rr11, 1025, was $5,027.61, and  tliat t l ~ c  same has heen 
lpiicl ill ful l  by tliv s l i t 1  I lcrb( , r t  I'faff; n11t1 I 11el.enitli ilialie this spccial 
report i n  order tha t  t l ~ c  title m a y  be \-estccl i n  the Isaid l l r r b c r t  Pfaff .  

~ I I S E R V . ~  I'F.\FF, EL., 
E X C ~ U / / * ~ . C  of 0. T7. /'fa#, Iler'd'. 

Pl:~int i ff  o f f e l d  ( l e d  f rom Herber t  F. Pfaff and  v i f e  and H u g h  Pfaff 
:11ic1 n i f e  to A\llcn Pfaff ,  dated 3 J a n u a r y ,  1933, f o r  "all their  right,  title, 
and interest" i n  a ~ t l  to the land i n  c o ~ ~ t r o l e r s y .  

l 'laintiff offered deed to liiniself f r o m  the sheriff, f o l l o n i ~ ~ g  sale of 
the  lantl uudcr  e s w u t i o ~ l  against Herber t  F. Pfaff on the Gar t l i~cr  
Xi l l ing  Company judgmcr~t ,  dated 24 October, 1933. 
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BRADDY C. PFAFF 

On behalf of the defendants, AIinerva Pfaff testified in substance that  
the report dated 19 December, 1925, though signed and verified by her, 
was not filed by her, that same v a s  an error, that  she signed the paper 
only for the purpose of aiding Herbert F. Pfaff, if lie could, to borrow 
money sufficient to pay the debt due the cstate 011 tlie lsntl, n~ltl that in 
fact 110 money was paid her. That  she filrd a corrected rc lwrt ; I \  so011 
as sh17 learned of it on 31 December 1033, nhicli was duly recorded. 
D ~ f e ~ ~ t l a ~ i t s  Herbert F. Pfaff mid Allen Pfaff testified to the same effect. 

7'111. corrected report of December, 1933, was offerec in cridence, as 
~vcrc  also annual accounts of rccc~ipts and tlisburseriie~~ s of wid execu- 
tr is ,  liatrtl February, 1926; ,January, 1028; 19 Decwilher. 1031, duly 
recorded, 011 nliich appear I I O  receipts from Herbert F. Pfaff. 

Upoil issues submitted to the jury there was ~ ~ r d i c t  for pl:li~ltiff, and 
fro111 j ~ ~ d g n w ~ ~ t  tliereo~l the dcfelidants appealed. 

11'. R e a d e  Joh?lson for p l a i n t i f .  
B c ~ ~ ~ h o ~ r  4 I i a l l  a n d  Parr i sh  d! Deal  f o r  t l ~ f e n d a n t \ .  

DEVIS, J. The correctness of the judgnwnt is assailed on two prinei- 
pal gl-ounds: (1) That  the eridcnce of payment by defendant IIerbcrt 
F. Pi'aff of his indebted~irss to the estate was incompetent; nlid ( 2 )  
there r e r e  errors in the court's i~ is t ruc t io~i i  to the j u r j .  

1. B y  the prorisions of the ~ 1 1 1  of 0. IT. Pfaff, tlw original source 
of title, the p : y n ~ e n t  of "what amount 111. may be oving in?, to my 
estate," v a s  liiadc a rendition preredent to tlip resting of title to the 
described land ill the defrndant Herbert F. Pfaff. To show that this 
condition had beell complied with, the p l a i~~ t i f f  offered ill evidel~cc the 
report of the executrix, filed and recorded in the officc of the clerk of 
the Superior Court, to the effect that the balance due OIL said land had 
been paid ill full by said Herbert  Pfaff. 

VTas this competent ? 
I t  is a ~vcll settled rule that  ~ r h e r e  record books are required or 

authorized to be kept because the elltries therein are of public interest 
and notoriety, the production of the books by the lawful custoclia~~ ren- 
ders their contents competent if material and pertinent to tlie issue. 
1 Gree~~ lea f  Evitlencc, secs. 483-485. Wl ie rc~c r  there is a tlnty to record 
official doings, tlie record thus kept is admissible. Wi;more Evidence, 
secl. 1639; C. S., 1779; I72 r e  Thorp,  150 S. C., 487; .lllen I .  R o y s f e ~ ,  
107 S. C., 278. Here the  rill hat1 been duly probated ant1 recorded 
vherein appeared the provision r e q u i r i ~ ~ g  payment by drfenclant Herbert 
F. Pfaff as a rendition preccdent to the vesting of title to d e ~  i w l  land;  
the inr-e~itory of the executrix had bcm duly filed and rwordetl, ant1 thiq 
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iho\ \cd tlic tlcht of H r r b e r t  as  a n  asset of the estate. And  later,  n h e n  
:I tli11~ ~ r ~ r i f i e t l  report of the ~ a e c u t r i s  i l i o n i ~ i g  receipt of tlie halnnct. due 
oli this  debt n a s  filed, it n a s  a tlorlnr~ciit autliorized and required to be 
rerortletl. :11id nlicw so rc~cordccl on the of ir ia l  record book, it  purportrtl  
~ c l r i t y  nlld \ \ a ,  con~pc~tc~nt  to be r ~ ~ c i ~ e d  ill evidence. C. S., 938;  (2.  S., 
9 i 2 :  (,. s. 103. 

Tlie ant1loritit.s ritcd by tlir  t l(~fentlants a re  i n  support  of the  priilciple 
t h t  tlir> cl(>c.laratiol~s of on(' not :I p a r t y  a r e  ~ i o l a t i ~ e  of the hearsay rule. 
B u t  ill t11i. ilistnlit caw, the  quwtion n a s  not as  to  n inere tleclarntion 
of J l i l r e r ~ : ~  Pfafi.  I t  n a s  the coml,etc~lic.v f r o m  a record hook i n  t h e  
offirc~ oi tlic t-lerli of the Supc.rior ( 'ourt  of the coritcnts of a 1)aper 
:rutl~nri/ctl to he filctl a1111 recortletl there. T h i s  report,  so recortlctl. waq 

I t ,~ igc~l  the. c ~ ~ r r c ~ t ~ ~ c s s  of this rc~port :~iitl tlcliied the facts  t l i c r e i ~ ~  stated, 
11nt that  ld't  i t  :I mattc>r fo r  tlie j u r y  to tlctcwninc, ulidcr appropriate  
iii.-trl~rtiollc; froni tlic c20urt. t l ~ i i i g  1 % .  1<'(1ur11, 64 s. C.. 7 1 0 ;  A l l l ( , n  1 % .  

l l i i ! , . s i~~ i~ ,  , s l r j~ r ( / ;  lli'trtz 1 . .  Ben,!, l:<j S. C., 92; T T Z  PI? l l i ~ , g ( ' ,  203 S. C., 

of t lc~fenda~~t . ; '  c o l r t e ~ ~ t i o ~ ~ s .  hut \\lien talien :IS a n-hole and  tlie cntire con- 
test com~tlcreel, n e find n o  re\  ersible error. 

T l i ~  t.a,cJ scemq to l i n ~ e  been ftlirlS presented and  the issues of fact  
dctern~i~lecl  by the \crtiict of tlie jury.  Upon  the record, we find no 
bufficicnt groulid to dis turb the result. 

so error. 
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31. D. CAFFET, ADMIXISTRATOR, A N D  ADJIISISTRATOR c. T. A. OF T J I E  ESTATE OF 

IT. 1'. OSBORFE, SR., DECEASED, v. JIART F. OSBORNE, B. A. OS- 
BORSE ASD WIFE, LICE OSROIISE : FRAFCES GdRDSEIi  HESSETT 
A X D  H v s ~ a s ~ .  TYII,I,IARI I3ESSETT : EI.IZhUETH GARDSER SLATE 
ASD 111-sn.\s~, n'. P. SLATE; \YII,I,I.\JI GARDSER ASD TVIFE. TZONA 
C~A1WSl~:Ii ; JARIES GAIWSER AXD WIFE, JIARGAI{ET GAIIl)SEI< ; 
CATHERISE GAI<I)SI31<. J. It. RATSOR ASD WIFE, ETTA OSI<ORSE 
liAYSO1i: IAURA OSIZORSE, I3VELTS OSEORSIC POWEl.1, .\SD IIus- 
ilasn. G.  I:,. PO\TET,I, : I'ArI. OSRORSE ASD WIFE, JCART OSlWRSE : 
l\IhllIICT. OSliOIINl~.: 131,ASL) ~ z s n  HUSIL\XD. .J. H. UIASL): 3IARIE 
C'ISltOIiKP: JOHSSOS ASD I11-suas~, J. 13. JOHSSOS;  HAROLD OS- 
I<OliSE ; E'I.OI<ESCI.: OS1:OIiSIS C'AFE'Iq:T ASD IIuslLiSD, 11. I ) .  CAI;'- 
E'I,:Y; S. L. RUDD ~ s u  WIFE, CLARA OSEORSE RCDD; C. 1,. 
OSI<OIZSI~C ASD WIFE. ASSIP: AI'PIJ: OSBORSE : 311:s. JIATTII~: (;IT.- 
( 'IIRIST OSIEOI1FIC. ASD NAYWOOD OSBORSIC. 

(Filed 13 .June, 1036.) 

1 .  B;sccutors ant1 Adi~iinistrators E a-Order directing adniinistrator t o  
mortgage lands i n  proceeding had i n  conformity with s tatute  held valid. 

Pl:~intift' administrator filed n l~etitittn to be anthorized to mortgage 
laiitls of the estate to rnisc money to pay debts, the l~etition alleging that  
tile persoli:~lty was ii~sufficielit to tlieclii~rg-.t~ debts of the estate, and that it 
\\.:IS to  the best interest of the heirs that tlie laritls be ~liortgagetl rather 
tll:~n a part thereof sold. All beneficiaries of the estate were duly served 
wit11 s u l ~ ~ n i o ~ i s ,  and the clerk, ul)on tlie verified petition n11d upon satis- 
factory proof of its allegations. ordered ni~d directed the atlministrutor to 
c3\;ecutv the mortg:\gc, and the order of tlie clerli wns duly al>l)ro~etl by 
tlic jnilye of the Superior Court, who also directed that the mortgage be 
ezecntctl. Hcl t l :  The order was nnthorized by F. C. Code, 73, and the 
motiol~ thereafter made by some of the heirs that it be set  side :is not 
nutliorized by law was correctly denied. 

2. Exrcutors and  A d m i n i s t r a t o ~ ' ~  1) d-Administrator personally paying 
drb t s  of estate in  good faith is subrogatcd to rights of creditors. 

JYlierc, a n  ndiui~iistrator, in good faith  tead ding the mortctlging of lm)p- 
erty of the estate to pay debts, l~ersonally pays the debts of the estate, 11e 
is wtitletl to be subrogated to the riqlits of the creditors whose debts he 
hat1 p:~itl, :1nd upmi the exemtion of tlie mortgage, up111 order of court, 
is eiititlrd to repay himself froin the l)roceeds of the loan. 

A P I ~ E . ~ ,  by 1110\ ants,  Leo11 l i u d d  alld n i fe ,  f r o m  judgment rentlcred by 
Rozlsscwn, J., : ~ t  Cli:~nibcrs, 11 Frbrnnl-y,  1036. Fron i  Gr-rr .wm. -If- 
fir~iied. 

T h i s  was a nlotion i n  the  causc by defe~ulan ts  Rudd and ~ i f e  to  have 
dcclarrtl void and  set aside rill ortlrr c n t t w d  i n  a sl  ecinl procectling 
autliclrizilig tlic administrntor  to csecute a mortgage on real  cstnte of thc 
decetient to  pay the  debts of the estntc. 

Tllcrc \ \ as  110 c o n t r o ~ e r s y  as to the matcr ial  facts. 
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W. T.  Osborne, Sr.,  died in 1925. The defendants are his widow and 
children and grandcl~ildren, and only heirs at law. The  plaintiff 31. D. 
Caffey 1s thc duly qualified and acting administrator of his estate. The  
decedent left persolid property of the I alue of about ten dollars, and 
certain real estate cons~sting of four srriall tracts of land aggregating 
about on(. hundred and six acres. There were debts of the estate i n  the 
sum of about $800.00, including fulicxral expenses, taxes, and costs of 
adniinistrntion, and n $313.00 note payable to one Lucas. The admin- 
istrator borroncd tlie money and paid tliese debts. I n  August, 1932, 
the, administrator instituted a special proccccling in nhicll all the heirs 
of the decedent (inclutling the mo\aiits), were made parties and peti- 
tio~ietl the conrt for a u t h o r i t  to mortgage or sell the real estate for tlie 
11q111mit of the aforementionctl debts. Guardian ad lifem for the infant 
dcfcntlants filed ansner admitting all allegations of the pctitiori and 
joining in the 1)r:lyer that the real estate be mortgaged to pay said debts. 
S o  anin-cr mas filed by any of tlie adult defenclants. 

Thereupon, on 8 Marcli, 1933, thc clerk of the Superior Court made 
an ortlcr atljutlgi~ig that all tlie t lcfc~lda~lts  were propcrly before the 
court, findi~ig the facts as alleged, arid that it was impossible to rcnt 
the rcal estate for suficic~lt  return to pay the indehtrd~iess, and that 
the interest of tllc beneficiaries of tlie estate would he materially pro- 
inotecl by eseruti~ig :i mortgage on the rcal estate for that purpose; that 
tlic estate n a i  q t~ l l  opeii and iiot qcttled and closed, antl autllorizi~ig tl~cb 
ad~uinistrator to borron a sum sufficie~it to pay the debts and costs of 
aclr~ii~listration and to secure the same by mortgage on said real estate. 

On 5 Narcli, 1933, the order and dccree of the clerk -\\as approved a i d  
confirmed by the judge of the Superior C'ourt holding the courts of that 
district, antl t l ~ e  p la i~t i f f  administrator empowered ant1 directctl to 
borron the n~o l iq -  and to execute the, mortgage for the paymcwt of tlie 
t lcb t~  arid costs, in accordance n i t h  tlie order of the clerk. 

I'ursuant to tlie order of tlie clerk and the approval of the judge, tlie 
plaintiff admillistrator executed ~ o t e  antl nlortgage on the said real 
c5tate in the sum of $914.00, being the amount found ilrcessary to pay 
said dcbts, interest, and costs. The  adm~nistr :~tor 's  accounts for tlie 
dishurseinent of this sum in accordance nit11 the order nere  audited 
and appro\ ed by the clcrli.. 

011 2 3  Octobc~ ,  1935, thc defendants Leon Rudd and wife filed a 
motion in the cauce ailiing that the orclcr arid judgrnent of the clerk be 
set asldc and declared void on the ground that the court had no jnrisdic- 
tion to entertain tlic petition of the plaintiff; that the administrator 
could not fix l iahi l i t  on the cstate for debts ar i s i l~g  after dcatll of the 
decedent; that it colistituted an abuse of discretion to permit tht. execu- 
tion of the mortgage ~ ~ i t h  110 prospect of rcpajn~cnt ,  a ~ ~ d  that an ordcr 
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for s d e  of part  of tlie land should hare  been entered inztead of authoriz- 
ing the execution of a mortgage on the whole. 

Upon this motion thcre was a hearing before the clerk, and the motion 
was denied. Illorants appealed to the judge of the Superior Court, who 
nffirmed tlie ruling of the clerk, and from tlie judgmen of tlie Superior 
Court tliere Tras an appeal to this Court. 

£1. R. Stanlc'y for  plninfi#, nppcllant. 
lioligood LF ll'ard for tlcfendanfs, appellees. 

DEVIS, J. Tlie moralits attack the order and judginent of the clerk 
autlic~rizing tlie execution of a mortgage on decedent's lriiid by the plain- 
tiff atlministrator, on two grounds : 

(1 ) That  tliere was no authority in law for making s,uch an order. 
( 2 )  That  the mortgage was in wliole or in part  to reiinburse the plain- 

tiff for nioncy which lie had borrowed to pny the debts of the estate. 
Originally, an  administrator had no authority to deal with or encum- 

ber the real estate of liis intestate, and nlirre the personalty was insuffi- 
cient to pay the debts, lie could only file proper petition to sell the real 
estate to crrate assets for that  purpose. But  by statute, .lets 1913, ch. 49, 
the court was cmpoucrcd in certain cases to permit him, instead of asking 
for an iniriiecliate sale of the real estate, to rent the same and to borrow 
tlic nlollcy to pay tlic debts and to repay sucli borroxed molley from 
the rents;  and by a later statute, *lets 1027, cli. 222, this power was 
furtlier enlarged, as follows: "In lieu of ~*ent ing  said property or bor- 
rowi~lu on the general credit of the estate, as liereillbefore authorized, ? 
the s : d  esecutor, or administrator, may apply by petition, ~e r i f i ed  by 
oath, to tlie Superior Court, sliowiilg that  the iiltercst of the beneficiaries 
of tlie estate, for wliicli lie is executor or administrator, TT-ould be mate- 
riallp promoted by mortgaging said estate, in wliole or in part, to secure 
funds to be used for the benefit of said estate, . . . which proceed- 
ing sliall be coiiducted as in otlier cases of special proceedings; and the 
truth of the matter alleged in the petition lial-ing been ascertained by 
satisfactory proof, a decrre may tliereupon be made that a mortgage be 
made by such esecutor, or administrator, in his represtntative capacity, 
in su1.11 n a y  and on sucli terms as  may be most advantageous to the iater- 
est of' said estate; but no mortgage sliall be made until approved by the 
judgc~ of the court, nor sliall the same be valid unless the order or decree 
therefor is confirmed and directed by the judge and the proceeds of the 
mortgage sliall be exclusively applied and secured to such purposes and 
ou such trusts as tlie judge sliall specify." 

Tliese statutes are brouglit forward as section 75 of tlie Consolidated 
Statutes ( l l ichie7s Code). 
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I t  is apparent  tha t  the proccerling hcre attacked \ \ a s  carried out in  
snbitantiwl a c ~ o r d  nit11 the pro, isious of the statute. There  \\-ere find- 
ings by the  clerk upoli tlie undcnicd a l lcgn t ion~  of tlic ~er i f i c t l  petition 
and upon cati.factory proof tha t  mor tgngi~rg  tlic l and  to secure wfficiciit 
money t o  p a y  the debts of the  estate ~vouli l  materially promote the inter- 
cst of tllr beneficiaries of t l ~ c  c ~ t a t c .  T h i s  order and tlic firttlingq of the  
rlerk n-crc appro\ctl ,  and the csccu t io~i  of the mortgage directed hy the 
judge of the Superior  Court.  T ~ I P  inol ant. ncrc3 part ics  to this pro- 
cccdiiip ant1 filed n o  anqner ,  and no objertion seems to h a w  been raiced 
unt i l  more than  ciglitee~i n ~ o ~ ~ t l ~ z  a f t i r  tlic 111ortg:ige v a s  made lnirsllaiit 
to  the order nud judgment of tlic e l ( ~ l i  and the  confirmation and tlirec- 
tion of tlie judge. 

T h e  fact  tha t  the plaintiff paid the  tlchts of the  estate is  not contra- 
T ertcd. I I i s  good fa i th  i. ill 110 \\ a!- iii1l)ngncd. IIe n n s  not a n  oficious 
i~itcrnietltllcr. I l c  n ah t l ~ r r c ~ f o r r ~  t.ntitlc11 to bc ~ n b r o g a t c d  to the rights 
of t l ~ c  creditors nliose debt, he Iiatl l~nitl .  IT ' i l l i nm  I > .  ST'17lircn~s. 17 
N. C.,  6 0 ;  Scrt2tlerc I ,  ,Tantl i~,x.  1 7  S. C., 2 6 2 ;  7 'u rner  c .  Shrcfilcr, 103 
AT. C'., 643;  Zlc~ilo,l r .  ~ ' I I ~ O U ,  118 S.  C'., 542 ;  Ray 1 , .  I l o n e y c u f f ,  119 
N. C., 510;  X o i - t o n  I , .  Lztnlhrr Co., 144 K. C., 31. 

The &ate n as still u~iset t l r t l  and unclowl.  and the  debts, so f a r  as  the 
heirs n ere ronrcriied, n cre unpaitl. Plaintiff \i onltl therefore I i a ~  e h a d  
tlic r ight  to rcquirc a sale of the lantl. and  this  r ight  n a s  extelidetl by 
~ i r t u c  of the quot td s tatutci  to tlicl e s e c u t i o ~ ~  of :I mortgage for  the 
lmrpose of acquiriiig aswts to  pay  debts. C. S., 74 and  75.  

TITliile la ter  PT ents m a y  I m w  sl ic~~vn that  some other ~nctliotl  \vould 
possibly I iarc  produced a more f a \  orable result to  the heirs, tlie proceecl- 
ing  licrc sccnls to  l i a ~ e  been i n  all  respects according t o  law, and  the 
judgment of the  court 1)clow must lw 

Affirmed. 

STATE v. HUGH S. PACE. 

1. Criminztl Law L e-\There sentences on several counts run concur- 
rently, rrror must aft'cct all rountc to entitlr dcfrndant to a new trial. 

TVhere clcfentlniit is convicted on several counts of cclual gravity, and 
sentence is imlwc(1 on the first ccinnt with sc~~tc'~ices on the subsequent 
counts to run cvo~icnrrently tl~erenitll .  ilefc~ltln~it is not entitled to n new 
trial for alleged error c.cliii~nitteil o n  some of tlie con~its whiclr does not 
adect the other counts. nor is the contentic111 tenable that error on the 
first count would upset the concurrent sentenccs 011 the remaining co~uits 
for lack of valid judgnent on tlie first count. 
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2. Embezzlement A d- 
Itestitntion by defentlant of su~us  embezzled by him after the crime of 

embezzlement had been fully consummated is no defense to a prosecution 
for such embezzlement, such restitution affecting only the civil rights of 
tlie parties. 

W11el'r a treasurer appropriates funds coming into his hands, the fact 
t h t  he had not been directed to l)ay out: tlie funds to those entitled 
tllcbreto a t  the time lie \ws  al)prellentled docs not constitute :I defense, 
bnt is cLorrectly submitted to the jury on the question of intent. 

,IPPE:AI, by defendant from 1T'illiams, J., at December Term, 1035, of 
KEW HASOVER. 

Crimiiial prosecution, tried upon iiidictment charging tlie defendant 
( a  person over tlic age of sixtccil years), i11 seven counts. with embezzle- 
ment. 

-1s treasurer and acting rec~ording secretary of Jeff Davis Council, 
Yo. 63, Junior  Order United llrncricarl Illechanics, the defeildant is 
cliarged with receiving from the National Council of said order seven 
funeral bcnefit cliecks or vouchers, in the sun1 of $250 each, intended 
for bel~cficiaries of tlcceascd rncmbcrs of the local council, but which 
v7ere casliccl by tlcfcndant a ~ i d  fraudulently converted lo his o w l  use. 
Tlic total amount of money inrolved is $ l , i jO.  

Rcetlipt of the cliecks is atlrnittcd, the tlcfcndnnt coi~icnding that lic 
casl~ed them and liad thc n ~ o ~ i e y  in his safe, awaiting ail audit and 
instructions from the trustees of the local council as to the payment of 
tlic respective amounts, nlicn lie was arrested and charged with the 
embez7lcment of said funds. H e  contends that thereafter his safe was 
robbed and the funds stolen. 

Tlic evi~lence of tlie State is  p le~iary  as  to the irregu a r  handling of 
the cliecks in  question-cashing them ratlitlr tliail tlepositing them in  
the usual way-failing to pay tlie beneficiariw upon rcpeitted demands- 
and refusing to account to the trustees of the local cou~i t i l  after numer- 
ous requests. 

I t  appears that  the items mentioned in the first and sxond  counts of 
the bill were paid to the beneficiaries entitled to receive them; and 
tiefendant contends he was l m e r  authorized or instructed to pay the 
item covered by the seventh count i n  the bill. 

Verdict : "Guilty on all counts." 
Judgment : Imprisonment in the State's Prison for a term of not 

less than four nor more than seven years on each couut; ('the sentence 
on all counts to run  concurreiitly with the senterice in the first count." 

Defendant appeals, assigning errors. 
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STICT, C. J. By indictment ill i c ren  csounts the defendant i.: cliargccl 
I\ i t i ~  cmbc~7lcr1icwt of full& n l ~ i c ~ h  c:mc iuto 11ic 11mids a s  t r c a w r e r  rind 
ac2tinc rwort l ing ,iccarc,tary of Jeff Davis C'ouncil, S o .  63, J u n i o r  Order  
i t  i I r 1 : i ~ i .  Receipt of the nioncy is  nclrnitteci; 1 1 h ~  
ni-e ,  it. 1rrcgulnr l la~cl l ing.  Intlcetl, t l ~ c  clefei~dant's own testimony 
\\oultl cdarry t l ~ c  t2aw to tlie jury. \Then :III agent, e n t r u ~ t e d  wit11 funtls 
l w l o ~ l g i ~ ~ g  to hi. l ) r ~ n c ~ l , n l ,  n ~ t l ~ d r a n s  s c ~ c r a l  items f r o m  the  gcncr:~l 
:~ccoimt ( : ~ c r ~ ~ r t l l n g  to his  on II  statcrncl~lt), and  places t h e  w i t l l d r n ~ ~ a l s  ill 
a infe  v i t h o u t  sufficient reasoll therefor, soon or late, h e  m a y  cspcct such 
con~1uc.t to 11 t '  tlic -1lbjc~t  of i n \ c . ~ t ~ g a t i o ~ ~ .  L h d  so it  n.as 11erc.. '1'11~ 
record disclows litt lc more t h a n  an isiue of fa r t ,  tlctcrniinable nlonr by 
the t n e l ~  e. 

E ~ e u  ~f ~t be coiicetlcd, n l ~ i c h  it  i z  not, t h a t  c r lo r  was cornmittccl i n  
respect of the l s t ,  dtl, aucl 7 th  county, still such concession, without morc, 
r\ ould :IT a i l  t h t  tlc fe~l t lant  naught  or1 the  piesent record. There  a r e  four  
other c20uilts in  the bill ill reipect of \rliich n o  serious question is  r:tisetl, 
ant1 the. tlefeiidailt has  bee11 i c ~ ~ t e n c w l  alike on each cour~ t ,  all  seritcncc~z 
to r u n  eoncurrcntly. 111 this  s ta te  of the record, appellant must  show 
crror  nllic.11 affected the \\hole clrse; or :dl t h e  counts, before a new t r ia l  
could be awnrtlctl. S. v. Shcppn~-(1,  143 N. C.,  586, 55 S. E., 1-16; S. r .  
X ( ~ s 1 1 n .  19> S. C., 537, 143  S. E., 3 ;  A'. v. ,b'uilzer, 187 N. C., 88,  1 2 1  
S. E., 4 3 ;  5'. 1%. Eitlings, 103 X. C., iSG, 138 S. E., 1 3 4 ;  S. v. S e ~ ~ / o r z ,  
207 S. C., 323,  177 S. E., 184. T h e  contention made  by t l ~ e  defendant, 
in arguing 1 1 i ~  own c a v ,  that ,  as  the  sentciiccs on the  last six counts a r e  
"to r u n  eo1icur r~11t l~  n i t h  tlic s ~ n t ( ~ n c c  i l l  the firzt ~ o u n t , ' ~  should error  
appear  i n  rcspect of the first coullt, tlic scntoiccc 011 the rc~ii:iiiiiiig count. 
~roulcl lleccsinrily he u l ~ s e t  fo r  lncli of a n y  I d i d  judgnient on the first 
count nit11 ~ \ l i i c l i  to r u n  c~onrurrcntly, is a more  valuable contribution 
to sophistry t h a n  i t  is to the law. I t  docs show, however, tha t  the de- 
f e n d a ~ l t  is  not u i thout  some ingenuity or  spriglltliness of tliouglit. 

Tlie fact  t h a t  the fund,  c o ~ e r e d  by t h e  1st  and dd counts were ulti- 
nlatcly pa id  to t h e  bcncficiarics cntitlctl to r e c c i ~ e  them cannot excuse 
the defcntlant o r  just i fy h i s  pr ior  enlbezzlernent of such funds, a s  the 
ju ry  has  foulid, beenuse, i n  the  l a w  of crimes, restitution does not work 
abqolutiou. 3. r l .  S7~nlrners, 1 4 1  K. C., 841, 53 S. E., 856. " I t  needs no 
citation of autliorities to  s l io~v that,  a s  a mat te r  of lam, the  restitution 
of money tha t  213s been either stolen or  crnbczzled, o r  a tender o r  offer 
to  r o t ~ i r ~ i  tlie same or i ts  cquir :~lrnt  to  the p a r t y  f rom x-horn i t  was 
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stolen or embezzled, does no t  bar  a prosecution by indictment and conric- 
tion f o r  sucli larccliy or cmbczzlcmcnt. T h e  effect of tlle tendcr alid 
p ~ m c i i t  into court nlny be a discharge f rom the i n d e l ~ t e d n e ~ s  for  the 
deposit f rau t lu l r~ i t ly  r e c c i n d .  so f a r  a s  the  depositor ail( liis c i d  reme- 
dies a r e  colicerned"-13aXe~, J.. i n  ~ i c a r l o ~ i ~ c ~ ~ o f t  z'. l ' c o p l ~ ,  163 Ill., 56. 

Tlic crime of c~nbczzlenielit l iar inn been ful ly  cor&nimated before " 
intlictrnent foulid, i t  is iiot n i t l i in  the l,on.cr of the defendant and the 
l ) r i v n t ~ >  prosccutor, o r  citlier of them, by adjust ing their  civil differences, 
o r  o t l i (n%c,  to compromise or  take a r a y  the r ight  of tlw S ta te  to insist 
up011 a conviction for  the offciise already committee . S p a l d i n g  zs. 
I-'eo?dr. 172 111.. 40. 

S o r  c a n  the  defendant  iust i fy h i s  cnlbezzlemeiit of thr: funds  c o ~ e r e d  
by tlie 7th count, as  the  j u r y  has  found. on the  g r o u i ~ l  t h a t  110 authori ty  
o r  direction had  been g i r c n  to  liinl to  p a y  orc r  such fullds to  the  bene- 
ficiary entitled to reccire them. 8. 2'. S l i ~ ~ ~ m c t - s ,  supra.  

T h e  dcfendaiit liad tlic fu l l  benefit of h i s  own esp1an;ltion a s  to how 
the fuiitls i n  ques t io~i  w r c  liai~dleil  and  l r  ha t  became of them. T h e  
qucstion of i ~ i t c n t  was submitted to  the  ,jury n-it11 a p p r q ~ r i n t e  instruc- 
tioiis (A". 1.. Cahooi?, 206 3. C., 358, 174 S. E:., Ol ) ,  and  TT-e find no e r ror  
on tlie record of nl i ich the defendant  can  justly complain. S .  ?;. Dula,  
PO6 K. C'.. 745, 175 S .  E.. SO. 

T h a t  the result is disastrous to  the d e f e ~ d n n t .  TT-e a r e  ful lv  aware. 
H i s  persolla1 plea i11 behalf of liirnself and  those depemlent upon him, 
~ r l i i l c  uiiusual, was  not without i t s  sympathetic appeal.  Blasted Iiopes 
and sli,lttcred dreams a r e  alwa,u Iieartreiidiaq. T h e  iiiiuiftry of suffering 
is  not easily untlerstood; i t  is -difficult to  coinprc'hend, ~ ' :n>h inclividua~ 
and each fami ly  h a s  about as  much  sorron- as i t  c a r  bear. Co~ise-  
queiitly, the  nciministration of t h e  cr iminal  Inw is  freiglitcd ~ i t h  mnliy 
unplcasnnt tasks. But wrong i s  nere r  right,  and  ~ i t l i  a record free 
f r o m  r e v m i b l e  error, our  one d u t y  is  to affirm. 

S o  crror. 

STATE x-. GEORGE ALSTOS.  

(Filed 13 June, 103G.) 
1. Criminal Law I c- 

The ortler in x~hich the witnesses are called to testify is in tlie somid 
discretion of the trial court. 

2. Hon~icide H c- 
Where all the evidence shows defendant intentionally killed deceased 

with n deadly weal1011, i t  is not error for the court to refuse to submit to 
the jury tlie question of manslaughter. 
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Wlwre tlie court reywatedly charges the jury that the burden is on the 
State to ljrove crcry clement of the obcnse bcynnd n rcnsonnble cloubt. 
nntl then fully dcfiiies " r c : ~ s o n ~ ~ l ) l ~ ~  doubt." the charge is sufficient on this 
nsycct. and an esceptioli to its ftrilure to call :~ttentioa to the presumption 
of innocence is untcnablc. 

4. Honiicide H c- 
Where all the e~iclence establi\hes an unlanful killing ~ i t h  n deadly 

nenpon committed 11y clefendant, it 1s not error for the court to instruct 
tlie jury that  if they believe the e~ idence  beyond n reasonable doubt to 
return n verdict ot guilty of murder in the sccond degree, nt least. 

5. Homicide B a: H c-Intoxication precludes verdict of first degree mur- 
der only when suf i c i c~~t  to prevent premeditation and deliberation. 

Since premeditation and dclibeiation a re  ccsential elements of the 
cnme of murder 111 tlie first decree, intoxication to the extent that the 
nlind is inc.nl)nhlc of this essential mental process, 1)recludes a verdict of 
f m t  degree murder, but the charge ill this. case i s  held without error 111 

this rwpect on defendant's :~l)penl from n con\iction of the capital crime. 

APPEAL by defendant f r o m  Ba7=nhill ,  J., a t  December Term,  1035, of 
ORAXGE. S o  error. 

Ilidictmiwt f o r  murder .  T h e  j u r y  returned a rerclict of guilt? of 
murder  i n  tlle first degree, and f r o m  judgmelit imposing sente~ice of 
death therefor defendant appealed. 

A f f o r ~ e y - G e n e i a l  ,q'eu~ccll and Llssiatant A f furney -Genera l  , l fc~lIul lan 
for the  S t a f e .  

C' .  P. I I inchatc  a d  E. C'. LirooX~s, Jr., f o r  d e f e ~ z d a ~ z t .  

DETIS, J. T h e  State's evidence tended to show a n  unprorolted, will- 
ful,  and  prerneditatetl Billing. I t  appeared t h a t  defendant nlct the 
deceased, a g i r l  nametl Helen  Xassey, on the street i n  Chapel  H i l l  on 
the e len ing  of 6 May,  183.5, and  af ter  some uort ls  she r a n  f r o m  11i111, 

and h e  pursued h e r ;  tha t  she took refuge i n  a cafe a ~ i t l  locked the f ron t  
door. behind h e r ;  tha t  he  r a n  nrou~irl to the hack a i d  she, i n  the  effort 
to  escape, unlocked the f ron t  door, nl len he suddenly rushed hack t o  the  
front,  entered the  cafe, and  shot her three times, and  pursued her  a s  she 
fled mortal ly  TI-ouacled; tha t  he  hat1 formerly kept  cornpang with her, 
but  she had  apparent ly tired of his  a t tent ion and  ceased to g o  ~ ~ i t l l  
h i m ;  t h a t  he  had  stated he  intended t o  kill her  a11d this  intent  h a d  been 
communicated to  h e r ;  t h a t  he  h a d  been employed f o r  s ix or seven years  
as  se r ran t  and  gardener  f o r  M r .  McClamrock in Chapel  H i l l ;  tha t  the 
pistol used on t h e  occnsion n a s  one he had  taken f r o m  the  dresser drawer 
i n  the  home of h i s  cmploger; t h a t  he llad beell t lrinking f o r  some t ime 
before this, and hail been drinking a t  the t ime of the shooting. 
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On behalf of the tlefrnda~lt. Dr.  I I a r ry  TV. Crane, an  expert in the 
field of abnormal psycliology, testified the defendant n a s  mentally dc- 
fcctivc, with the mt>utal dcl-clopment only of :I cliild. There was mi- 
tlcxncc from 111.. M i b y ,  superintcntlent of State IIospital at Raleigh, il~ld 
from ~lcfcl~tlnllt's cniploycr a ~ l d  otl~ers that Iic knew riglit from wrong, 
that 11e 11ad becu n faithful s en  ant i ~ i  nnd about tlie l ~ o m c  of his cm- 
ployc>r for :L n u ~ i l b c ~ -  of yrar.3, : I I I I ~  his general r c p u t a t i o ~ ~  \ \as good. 
C o u ~ ~ s c l  for t l c f r ~ i d a ~ ~ t  t l u r i ~ g  thc~ trial n i t l~d rew plea of illsanity and 
:drnittccl that t lefcnila~~t had shot thcx deceasctl with a pistol and i~iflicted 
\\ O I I I I ~ ~  fro111 liicli s l i ~  shortly tliercaftcr died. 

I)c4'c1ltl:111t 11otc11 s c ~  wa l  cxccpt io~~s  during tlie trial, all of n lilcli e 
ha\  c cwtnli~lcd \\.it11 tlic rare I\ liirli tlic gravity of the consequences to 
t l~v  tlt~fc~ltl:int requires. Tlic objcctioli to the court's permitting Dr .  
Ashbj  to testify out of turn is  u~~ teuab lc .  I t  was a matter of discret~on 
mt l  111 I I O  n a y  prejudicial. The defcndant excepted to the court'q 
f : d u w  to cliarge a s  to ma~is laugl~tcr .  There n-as no e.iidence of man- 
sl:~uglrter n11t1 tlic trial judge properly csclutled the oo~~si(leration of 
that d ( ~ g r e ~  of liomicitle from the jury. 

S o r  ran tllc objection that  in the cliarge tlic judge failed to call 
atttwtion to tlie presumption of innocence be sustained. The  burden on 
the State to prove every element of the offense charged beyond a reason- 
able doubt \ \as  repeatedly and fully stated to tlic jury, : a d  the meaning 
of rcasonnblc doubt cxp la i~~cd .  This was sufficient. S. 7%. Bosc, 200 
S. C., 312; 8. v. I lerring,  201 3. C., 543; 8. v. lpc~re l l ,  202 S. C'., 47.5. 

Botli in the oral argument :1nd by bricf the counsel for the defcnda11t 
forcefully prcscnted his ~ i e w  that there mas crror in the cliarge of the 
court as to sccond dcgrec murder and as to the effect of intoxication 
upoil the capacity of the defendant to form the intent neccisay  to sus- 
tain tlic cl~nrge of murder in the first degrcc 

Thca excerpt from the charge specifically assigned as crror is as fol- 
lows: ( T o n ,  gentlemen, upon the evidence, if you believe it beyond a 
reasol~ablc doubt. and find therefrom that  the t lefe~lda~it  liilled the de- 
censed nit11 a deadly weapon, a pistol, that  is, that  he shot her, inflicted 
a wound, that  she died as  a prosimate result of wounds thus inflicted, if 
you find that  to be a fact beyond a reasonable doubl, and from the 
evidence and from the admissions, then it would be your duty to return 
a ~ e r d i c t  of a t  least guilty of murder i n  the sccond degree." 

This charge is ill accord with the principles laid tlo~vn ill the nutliori- 
tat ire decisions of this Court. 8. c. Ferrc211, sup1.a; b. 1 % .  J l i l l e ~ ,  197 
S. C., 415 ; S. v.  T.T'alXzr, 193 K. C., 489 ; 8. u. l f ' o~c ler ,  131 S. C., 731. 
111 the case at bar the trial judge had defi~ied fully an 1 accurately tlie 
differ~.nt dcgrccs of murder, and explained that  murdw in tlie second 
degrecl was tlicl u ~ i l a n  ful killing of a liunian being n ith malice, and 
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dcfined malice in law as '(that condition of the n i i l~d  which proil~ptq a 
person to talw the life of another intentionally nithout just cause, 
excu~e,  or ju~tification," and that  it was implied from a kil l i~lg TI it11 a 
deadly neapon. Betts v. Jones, 208 N. C., 410. 

The dcfcndant contends the court below failed to c11arg.e as to tlie 
~ i e c c s ~ i t g  of fi~itling a specific intcnt on thc par t  of dcfei~dant, and that  
if the t lefcntla~~t lvnq so intoxicatetl as to hc inc~rpnble of cntcrtnini~ig 
iucli spcrific intcnt, ant1 u n a h l ~  to premrditate and deliberate, lie could 
not be guilty of nlurder in the first degree. 

E u t  upon examination of the cliarge as a whole, TI-c find 110 error in 
this respect. I\fter calling the attention of t h t  jnry fully to tlie eT itlence 
offered by tlie defendant as to hi? in toxica t io~~ arid his defccti~ c5 mcn- 
talitg, an(1 stating his contention that  as  n result of one or both of thclsc 
causcs lie could not prcmeilitate and deliberate, and could not a n i l e  a t  
:L conclusion and form a purpose to kill, and that tlie jury slionl~l hare  
a rrasonable doubt as to his capacity to do 50 a t  tlie time, tbe court 
cliarged the jury as follons: "The court further instructs you, as it lias 
already done, that  tliere are two things ncccsqary, that  is, that  lic must 
deliberate upon i t  and form the fixed design to kill, then 11c must delib- 
crate and in  cold blood execute that design, so that  if you find 11c had 
tliouglit about i t  and rcrolred it OT cr i n  his mind prior to that particu- 
lar night, but on that  particular night he was so rnucli untlcr tlic influ- 
erlcc of liquor that he did not hare  the capacity to deliberately cxecute 
the deqign, he would nct he guilty cf murdcr in firit degree." 

"Likewise, the court instructs you that the fact that  lie may hare  
taken some nliiskey ~vould not be ground upon which you could r e f u ~ e  
to return a rerdict of guilty of murdcr in the first degrcc; so f a r  as the 
cliarge of murdcr i n  the second degree is  concerned a druriken conclition 
doesn't excusc him, but wlicre lie is cllargrcl ni t l i  murder in the first 
dcgree, i t  is your duty to consider nlicther or not in the first placc he 
had taken any ul~iskey,  am1 in the second place if lie liad taken :L suffi- 
cient quantity so that  lie could not deliberate or premeditate the liilling. 
And if his ~ l i ind  nab in such conditiou from tlie use of liquor or fmrn 
thc fact tliat it  liad not dereloped, or from any other cause, that  he could 
not premeditate and deliberate, then you nould not return a ~e r t l i c t  of 
guilty of murder in the first degree." 

I t  is xell  settled in this jurisdivtion that, nliilc 7 oluntary tlrunlre~l- 
ness is no legal excuse for crime, this pri l~ciplc is not allowed to l)rc2\ail 
n l~cl l  ill atltlition to the overt act it is  required tliat a definite specific 
intent be cqtahlisl~ed as  an essential elemm~t of the crime. "TTl~en a 
specific intent is  essential to c.onstitute c r in~r ,  the fact of intoxiratio11 
may nrgati le  its existence." Clark's Crirn. Law, 72. 



262 IS THE SGPREME COURT. [ e l 0  

Since the crime of murder has been diriiletl into t v 3  degrees and it 
hecon~es necessary in order to conr-ict the defendant o' murder i n  the 
first degree to e.;tnblisll that  the killing was d l f u l ,  deliberate, aud pre- 
nleclitatcd, :md tlint the purpose to kill n a s  previous1~- formed after 
71-cigliing the matter, n nlental process embodying a specific, definite 
intent is inrolr-ed, and if it  i s  sho~vn that  the per5011 charged was so 
drunk as to be unable to form or elltcrtnin t l ~ i s  mental purpose, he should 
not bc con~ictccl of mude l .  i ~ ;  the first dcgrw. This principle, howerer, 
docs not apply to murder in second degree or manslaughter. S. v. 
X u r p h y ,  157 N .  C.. 614;  S. v. Engl i sh ,  164 N. C., 1 9 7 ;  S. v. Foster ,  
172 S. C., 960;  9. r. A l l cn ,  186 S. C., 302;  S. e. W i l l ~ a m s ,  189 N. C., 
GIG; 8. 1 % .  Ross .  192 S. C'., 2.5; 9. 1 % .  I T a u s e ~ ,  203 N .  C., 738; S. v. 
T'ertlon, 208 N. C., 3-10. 

The, judge's charge to the jury g i w s  the clefendant no just ground of 
complaint. and tlic exceptions t l~creto cannot be s~istaineti. 

,Ifter n carrful  esamination of the entirc record, y e  conclude that  i n  
the tr ial  there was 

K0 error. 

EVA ESLOE v. CHARLOTTE COCA-COTA BOTTLISG COJIPANT. 

(Filed 1.5 June, 1036.) 

Bill of Discoverg A b- 
Where a party rends in evidmce an es:umination of an adverse party 

had under the pro~isions of C. S.. 899, ct seq., he must read the whole of 
the esamination, and the admission in evidence of the direct examination 
of such party rrhile omitting the cross-esamination is reversible error. 
C. S., 902. 

APPEAL by the defendant from A l l e y ,  J., at  October Term, 1933, of 
&IF:CI~LENRURG. SeW trial. 

This  is a civil action by an  ultimate consumer to recoyer of a bottler 
damages rcsultiiig from drinking bottled her-erage c o ~ ~ t a i n i n g  noxious 
substance. The  case was fornierl-  before us. 208 N. C., 305. 

Tht. jury found that  the plaintiff had been injured by the negligence 
of the defendant and assessed damages, and from a judg nent based upon 
the verdict the defendant appealed, assigning errors. 

D. F .  I I e n d e n o n  and Carswel l  & E r v i n  for plainfij ' i ,  appellee.  
Jolln -11. Rohirzson and E u n f e r  X. J o n e s  for d ~ f e i z d a t ~ t ,  appc l lan f .  

S C I I E ~ ~ C I ~ ,  J. The  plaintiff read in er-idelice a portion of the examina- 
tion of George C. Snyder, secretary and treasurer and general nlanager 
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of the defendant corporation, taken pursuant to tile statutes p r n d i i i g  
for the examination of adverse parties, to nliich the appellailt reserxetl 
exccptio~i. The  portion of the examination read TT-as the testimony given 
in chief in response to interrogatories propounded by plaintiff's couiisel, 
and the portion of the examiliation not read n-as the testimony given on 
cross-examination in response to interrogatories propounded by drfeiid- 
ant's counsel. The testimony in chief was to the effect that tlie pllysical 
e'quipment, inacliinery, management, and location of tlie defclidant7s 
plant had been substantially the same since December, 1930. The testi- 
mony on croqs-examination mas a full and detailed dcscr ip t io~~ of the 
niacllinery and of its operation in  the plant of tlic defendant from 
Deccinher, 1030, to tlie l~resent  time, and x a s  to the effect t l ~ a t  said 
machinery was of the type in general and approred use. 

T l ~ e  defendant's elerenth assignlnerit of error i s :  "That the court 
erred in permitting the plaintiff to introduce in evidence that part of 
the adrersc exmni~lation of Georet: C. Snvtler taken before the tr ial  - 
corisisting of questions propouudcd to him by plaintiff's counsel and 
the ansners thereto, without offering the reniaiiicler of said cxamiilation, 
consistiiig of the cross-examination or questions propounded to him by 
tlie attorney for the defendant and the answers thereto." 

This assignment raises a question tliat has not heretofore bceil pre- 
sented to this Court, namely: Can a party to ail actioil iutroduce in 
eridence a part  of the examiriatioii of an a d ~ e r s e  party taken pursuant 
to the provisiolls of Article 44, chapter 12, C'onqolidated Statutes (sec- 
tions 899 to go;), ~ r i thou t  introducirig the wliole of such exanliilation? 

C. S.. 002, ~)rorides that  ''thc esamiilation shall be taken and filed, 
. . . and may be rend by either party on tlie trial." I n  Phillips u .  
Land Co., 174 N. C., 542, C'larh., C. J., writes : "The examination of the 
adverse party, under Revisal, 865  (C. S., 900), is a substitute for the 
former bill of cliscorerj, and as Rerisal, 867 (C. S., 902)) pro~i t lcs  tliat 
it may he read by either party on the trial, it  is, like a deposition, de  b e n e  
esse, i n  that i t  becomes 'the evidence of the law.' So to  speak, it is 
'canned e d e n c e , '  kept i n  cold storage, for it caiinot be altered." E r i -  
dence may be altered by omissions as well as  by additions or changes, 
and it would seen1 that  the late learned Chief Justice had in mind tliat 
if the "canned evidence" was read by either party on the tr ial  it  must 
be read i n  t o f o  and not "altered" by omitting a part thereof. 

The  general provisions of the statutes relating to  examination of 
adverse parties are in  many respects similar to those of Article 8, chapter 
35, Consolidated Statutes (sections 1809 to 1822), relative to tl~posi- 
tions. This Court has definitely held that it is error to permit one 
party to introduce a part of a deposition in eridence without introducing 
tlie entire d~posit ion.  B o n e y  1 . .  Boney ,  161 S. C'., 615; Xfernberg c. 
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Crohon, 172 N. C., 731; Savings Club v. Bank, 178 K. C., 403. I n  the 
last cited case i t  is said:  "Plaintiff offered the deposition of one Boll, 
but declined to introduce the last question and answer. Defendant es- 
cepted. This was error. This  question has been decided differently by 
different courts, but the weight of authority is that tne party offering 
the deposition must iutroduce the whole of it, including the cross- 
examination." 

We can see no ~ a l i d  reason v h y  the lam should require the introduc- 
tion of the whole of a deposition if any of i t  is  to be read in  evidence, 
and not require the introduction of the whole of an  examination of an 
adverse party if it  is to he read in  evidence. On the contrary, every 
logical reason sceins to dictate that  there should be no differentiation. 
We thercforc hold that tlie tr ial  judge erred in permitting the plaintiff 
to read in eritlcnce n part  of the examination of an  adverse party with- 
out requiring her to so read the whole of such exan~ination. 

Our conclusion upon the eleventh assignment of Error entitles the 
defel~dant to a new trial and renders any cliscussion of the other assign- 
ments unnecessary. 

Ncw trial. 
- 

IARKIS  FULLER PARKER v. HATTIE JOHXSOX PARKICR. 

(Filed 15 June, 1936.) 

Divorce A d-Party abandoning spouse is not entitled to divorce on ground 
of two years separation. 

The right to a divorce on the ground of two years separation is based 
upon a "separation" which is predicated upon a prior agreement, and 
means more than "abandonment," and while the applicant need not be 
the injured party, the statute does not authorize a divorce where the 
husband has separated himself from his wife, or the wife has separated 
herself from her husband, without cause and without agreement, express 
or implied. N. C. Code, 1659 ( a ) .  

APPEAL by defendant from C'lernent, J., a t  March Term, 1936, of 
ROCKIKGHAIL New trial. 

This  is  an  action for divorce, on the ground that  after their marriage 
the plaintiff and the defendant separated from each othw, and since such 
separation ha re  lived separate and apart  for more than two years. 

The  issues submitted to the jury were anwered as follows: 
"1. Were tlie plaintiff and the defendant married each other. as 

alleged in the coinplaint? h s n - e r  : 'Yes.' 
" 2 .  Have the plaintiff and the defendant lived separate and apart  

from each other for a period of two years next preceding the institution 
of this action, and the filing of the complaint ? Answer : 'Yes.' 



"3. H a s  tlie plaintiff been a residtmt and  cltizen of the  S ta te  of S o r t l i  
Carolilia f o r  olir year liest lrecetling the institution of tliis a r t i o ~ i ?  
Llll~~YL'r : 'I-cs.' 

"4. H a s  the plaintiff ~ d l f u l l y  abalidoned the defendant 311~1 failed to 
support  her  adequately ? -1risn c r  : (No.' " 

F r o m  judgment tha t  the  bonds of matr imonj-  lieretofore existing he- 
t w e c ~ i  the plaiutiff and  the dcfelldant be a n d  t h a t  they a r e  dissolred, the 
cleferitlant a l~pea led  to  the  Supreme Court,  assigning errors  i n  the trial.  

TT'. R. D a l f o r ~  a d  P. IT. G l i d e w e l l  for p l c i i i ~ f i f f .  
P r i t t h a l t l  ti- . Jnmcs  for t l e fenc lanf .  

C o s x o ~ ,  J. A t  the t r i a l  of this  action, the court instructed the jury 
a <  follows : 

"Tlie burden is on the  plaintiff, gentlemen of the  jury,  to eatiqfy yon 
by tlicl greater  neiplit  of tlic e r ide~icc  that  1lc has  l i ~ e t l  sc l~arn tc  a ~ l d  
a p a r t  f r o m  tlic tlcfentlant fo r  a pcriocl of tn.0 > e a r s  or Illore, n~itl  i f  lic 
has  P O  satiqfitd you that  h c  has  l i ~ e t l  separate and  a p a r t  f rom lier for  :I 

be y o ~ i r  (111ty to answer tlic, secontl issue 'Yes': otl~ern-is?, you ~roul t l  
answer tlie issue 'So. '  

On hcr  ap11c:ll to  this  Court,  the  tlefwtlaiit assigns this i~lhtr lwtio~l  a': 
error .  Tlic assigninent i s  sustainetl. 

Y'li(~ s tatute  apl)lical~le to  this action is chapter  7-3) Public. Ln11.a of 
Sort11 ( 'arolina, 1931, :IS amended by cliapter 163, P u l ~ l i c  T,:in-s of S o r t l i  
C:~rolin:l, 3 933. and  reads a s  follon-!: : 

"JIarriagce m a y  he d i s s o l ~ e d  and tlie l ~ a r t i e s  thereto c l i ~ o r w l  fro111 
the bo~idi; of matr imony,  on appl ica t io~i  of either par ty,  if :inti nlieli 
tliere lias hecn a sel~arat ior i  of liui11and and n i fc .  e i ther  ulidcr a ileetl 
of s e ~ m r a t i o n  or  otllerwise, and they h a r e  l i ~ e d  separate  and apar t  fro111 
e a c l ~  other f o r  two years, and  tlie plaintiff i n  tlie sui t  fo r  dirorcsc. has  
resided ill tliis S t a t e  f o r  a period of one year." N. C. Code of 1935, 
section 1629 ( a ) .  

T h i s  s tatute  authorizes n rlirorcc oil the application of either tlic 1iu.- 
baiitl o r  the  n i f e ,  viithout rtrgarcl to vhet l ler  or not the app l ica~i t  is the  
injured p a r t y  ( L o n g  1 . .  L o n g ,  206 S. C., 706, 175 S. E., 85: ( ' u ~ i l p b c i l  
c. C'atilpbell, 107 S. C., 859. I 7 6  8. E., 250), nl iere  tliere haq  1bcc11 a 
ro lun ta ry  ~eparn t io l i ,  mndcr a deed of separation or otlier\riie, of 1i11s- 
h a u l  and n i fe ,  and af ter  bucli separation they h n ~ e  l i ~ e d  icp:irate ant1 
a p u t  froin each other fo r  t n o  year;. I t  does not nut l ior i~c.  a tIi\orce 
n h e r e  the liusbancl lias separated liilnself f rom his wife, o r  the n i f r  lias 
separated lierself f r o m  11cr husbantl, ~ i t l i o u t  cause and  without an agree- 
inent, express or implied, although af ter  sucli separation, lie or ill(, h a s  
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lived s e l ~ a r a t e  and  n l ~ n r t  f r o m  the  abandoi~ed  wife or !lusband for  two 
yetirs. I t  is manifest  f r o m  the  language of the statutc t h a t  i t  n-as not 
tlic purpose of tlie Gelieral *\ssembly to authorize a divorce i n  this S t a t e  
where a llushantl lias abandoncd h i s  wife, ~ ~ i t h o u t  cause, as  i n  the instant  
case, and  i n  disregard of his legal and mor:11 duty,  lias ahsmted liii i i~elf 
f r o m  licr fo r  more t h a n  two years, a l though h e  h a s  f r o m  t ime  to t ime 
prorided llcr with inone- fo r  her  support .  

T h e  n ortl ((scyaratioii." as  applied to  the legal stat us of a l ~ u s b a n d  
and  wifc. nicans more tlinn "abandonment"; it  means "A cessation of 
coliaLlitatioi~ of liusband ant1 v i fc ,  by  mutua l  agreeinelit." Lee c. Lce, 
1S2SS .  C., 61, 10s S. E., 3 5 2 .  

W l ~ c r e  a liusbantl and n i f e  have l i ~ e d  separate  and a p a r t  f rom eacli 
o t l i ~ r  f o r  two years, following a separation by mutua l  ag;reeirielit, csprcss 
or implied, tlicir m a r ~ i a g e  m a y  be d i s s o l ~ e t l ;  hut  vllerc, they have l i ~ e d  
scpar:~te and  a p a r t  f r o m  eacli other f o r  t v o  years, without  a previous 
agrccmci~ t  lwt~vecn them, nei ther  i s  entitled to a dil,orce, under  the 
stntule, C. S., 1639 ( a ) .  

Tlie dcfcntlaiit is entitled to a new trial.  I t  is so or3ered. 
X e w  tr ia l ,  

STATE v. ARTHUR ROIIERTSOS. 

(Filed 13 June, 10:X.) 

1. Criminal Law J a- 
Insufficiency of the evidence to support the verdict may not be taken 

advantage of by motion in arrest of judgment, since want of evidence to 
support the verdict is not a n  error o r  defwt in the record. 

2. Criminal Lam I 1- 
Where there is plenary evidence of defendant's guilt of the crime 

cllnrged, a judgment upon a verdict of gnilty of n lesser degree of the 
crime will not be held for error for want of eridence of guilt of such 
degree of the crime, the judgment in  such case bein:: favorable to tle- 
fendant. 

A ~ P E A L  by  defendant f r o m  Clement ,  J . ,  a t  J a n u a r y  Term,  1936, of 
R ~ C ~ ~ I X G ~ X A ~ I .  No error .  

T h e  defendant was tried on a n  i n d i c t m ~ n t  i n  whic11 he  was charged 
with burglary i n  the  first degree, as  defined by statute, C. S., 4236. H e  
entered a plea of not guilty. 

A t  the t r i a l  there was evidence f o r  the  S ta te  tending to show tha t  the 
c l e f e ~ ~ d a n t  was  discovered i n  t h e  dwelling house of George Stanley and  
h i s  n i f e ,  Nne Stanley, in  Rockingham County, sonw time between 6 and  
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t o'clocli p.m., on 5 December, 1933, and that he had entered said dmell- 
mg house n ~ t h  the felonio~is iriteut to steal and carry anay  certain 
~ r t i c l e s  of perso~ial property then in said dnelling house. 

Tllerc n a s  c~ idence  for tlie State tending to show further that  the 
defentlant had broken into and entered said dnelling house, during the 
l~ighttimc, while the same n a s  occupied, n i t h  the felonious intent as 
charged in the iudictment. ,111 inference n as permissible, howel er, from 
w ~ d  el idence that at the time tlle defendant entered said dwelling liouse, 
the same u as unoccupied. 

The eridence for the State tended to sliow that when the defendant 
n a s  discorered in said dnelliiig houce b -  Mrs. Mae Stanley, upon her 
r r turn  from a xisit to a neighbor, he assaulted her, and that  lien she 
screamed and fired her piitol, he ran  from the house, and that  as he ran 
11c tlroppctl certain articlei of personal property nhich he had talien and 
carried an ay from said houqe. 

Tlle e7itlence for the defenclant terded to sustain his defense that a t  
the time the crime chargcd in thc indictment is alleged to hare  been 
colnniittetl, he n a s  elsenl~trc.  Tlie testimony of tlie defenclant to that  
effect x a s  strongly supported by the testimony of nitncsses for the de- 
fendaiit, n hose credibility n as not impeached. 

-111 the cridence n a s  submitted to the jury, under a charge by the 
judge, to nhich there was iio rxception by the defcntlalit. 

Tlie jury returned as their I erdict : "Guilty of :rn attcnlpt to coinmit 
burglary ill the secolid degree." 

The tltfelldant mored for the arrest of judgment on the ground that 
thcre n a s  no e~ idcnce at the trial tending to support tlie ~ e r d l c t  returned 
hy the jur,s. The niotioli n a s  deuied, and tlie defendant excepted. 

From jndgmei~t that he he confilled in the county jail of Rockingha111 
County for a term of c ~ g l ~ t e c n  n~oi l t l~s .  and that he he asqigned to work 
under tlie super\iqiorl of the State JIigliway and Public Worlis Com- 
mission, tlie tlcfendant appealed to tlw Supreme Court, assigning as error 
the rcfuaal of the trial court to allox7 his motlon for arrest of judgment, 
and the judgment. 

Cos rox ,  J. Tliere waq no error in the refusal of the trial court to 
allow defendant's motion for the arrest of judgment i11 this action, 011 

the ground that  there xvas no e\-idence a t  the trial to support the rerdict 
returned by the jury. I n  the absence of any error or defect on the face 
of the record in this action, the motion for the arrest of judgment was 
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properly denied. Tlie r a n t  of evidence a t  the  t r i a l  to support  tlie r e r -  
diet is i ~ o t  :I dcfect or r r r o r  i n  the  record, fo r  wliich the jut lgmei~t  m a y  
be xrrcxted. A'. 2'. 3lc l<nigh f ,  196 S. C., 25!3, 145 S. E., 281. 

I t  n i a ~ -  be c~oncetlccl tliat :ill the  c ~ i d e n c e  for  the Stntc, if b e l i c ~ e d  by 
the jury, e l lo~~cc l  that  d e f c ~ ~ t l a n t  is gui l ty  of burglary i n  tlie second 
clegrce, a t  least, nud tliat there was I I ~  eridciice teiitl i i~g to s l i o ~  tliat 
def(wdant is  gui l ty  only of a n  a t t e ~ n p t  to co~nnl i t  burglary i n  the s e c o ~ ~ d  
degree, i t  docs riot follon-, Ilon-ever, tha t  ilic acccptanae by the rourt  
of tlie verdict re turned by tlic ju ry  was error  prcjudici :~l  to the t l e f c ~ ~ d -  
aut .  111 ,\'. 1 . .  iqmitlr. 1 0 1  S. C., 49-4, i G O  S. I!., 577, i t  is said : "-1 
vertlici- fo r  a lesser dcgree of the cr ime chal-get1 is logic,dly permissible 
only wlleli tlicre is  cvitleiire t c ~ ~ t l i ~ ~ g  to s u p p o ~ ~  n nlilder rsrtiicct, nltliougli 
there a r e  drcisions to the c f i c c ~  tlint if witliont sup l )or t i l~g  critlcnce n 
verdict, is  rcturiietl f o r  the l c s s t ~  offense, i t  -\\ill not be disturbed because 
i t  is favorable to tlic prisoiier. S. 2:. 2L'nfclifl', 199 S. C:., I), I::', S. E., 
605." 

I n  r l ~ e  i l ~ s t n n t  case, the clefe~iclant does not coiitcnd i n  this  Court  t h a t  
he is cwtitlcd to a new trial.  H i s  conteiitions t h a t  there was error  i n  the 
refusal of his  lilotion for  arrest of the judgment, and  ill tlie judgiiient, 
cannot he sustaiiied. Tlie judgment is affirmed. 

S o  crror .  

ELIZABETH T. JIILLER, L ~ ~ M ~ h ~ ~ ~ ~ ~ ~ ~ ~ ~  OF \V. It. JIILLER. ASD ELIZA- 
I3E:TH T. XILLER, ISDIVIDUALLY, AND MART E1,IZABETH i\lII,LEII, 
1 3 ~  HER XEST FRIEAD, ELIZABETH T. BIlI.LEIt, r. WORTH IJOTTER 
ASD WIFE, ASSIE C.  POTTER, &I. A. HATCHER, HOME BIOItTGAGE 
COAIPAST, MORTGAGE> SERVICE CORI'ORATIOS. 'CIIE FIDC1,ITT 
BASK, ASD V. S. BRYANT, SUBSTITUTED T K C ~ T E E .  

(Filed 15 June, 1936.) 

1. Mortgages G &Where mortgage debt  is paid from proceeds of insur- 
ance on  life of purchaser assuming debt, his estate is not entitled t o  
subrogation a s  against subsequent purchasers who asc,unied debt. 

'Phe transferee of the equity of redemption assmnt~d tlic mortgage 
debt by agreement in his deed, aud the ulortqngee took out and paid the 
premiums on a polic2y of insurance on his life, in mhic.11 it was named 
beneficiary. Thc equity of redemption wns therenfter trnnsferred, con- 
secwtirely, to t ~ o  other purchnsers, each of \\horn assumed the mortgage 
debt. The original ~)urchaser of the equity died, a11d the mortgagee 
applied the proceeds of the insurance policy to the pay ueat of the debt 
:1nd sent the canceled mortgage to the last purchaser. iPcld: The estate 
of the original purchaser of the equity of rcdeml~tion is not entitlcd to be 
subrogated to the rights of the niortyaqee as n ~ a i n s t  the later transferees 
of the equity, since neither tlie original purchaser of tl e cquity nor his 
estate paid the mortgage debt. 
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2. Subrogation A a- 
The right to subroqotion arises from the payment of a debt for which 

another is primarily liable, and where it  appears that  the party claiming 
such right has not paid the debt, but that the debt was paid out of insur- 
ance f m d s  in nhich he had no interest, the asserted right of subrogation 
fails. 

3. Insurance D b- 
A creditor has an insurable interest in the life of his debtor, and a s  the 

beneficiary has a vested i~lterest in the policy, nud upon the death of the 
insured, neither his heirs a t  law nor his personal representative may sue 
to recover the proceeds of the policy, hut the creditor beneficiary must 
apply the proceeds of the policy to the payment of tlie debt. 

STACY, C. J., and DEYIK, J., dissent. 

,\PPE.-\L by defelidants f r o m  Phillips, .I., a t  F e b r u a r y  Term, 1936, of 
R rc r r a roh~ .  Xodified and  affirn~etl. 

ITr .  R. J o n e s  for p la in t i f f s ,  appcllccs.  
-1. -11. S t u c k  ant7 S a s h  LeGmnd for  de f enda t l t s  1T70rfk Poftt'r and  

wife, crppcllanfs.  

SCIIEX( I<, J. T h i s  -\I as a civil action, heard upon t h e  pleadings and 
findings of fac t  by  a referee. T h e  filidirigs of fact,  to which no excep- 
tioils n e r e  filed, n e r e  substalitially as  fol lovs : 011 1 3  October, 1928, tlie 
Hoine Mortgage Coil ipal~y made  it loan i n  the  sum of $3,000 to one 
Af. W. S a s h  and n i fe ,  and  took a decd of t rust  t o  secure the  same on a 
house and  lot i n  Haliilet, N o r t h  Carolina. O n  M a y  17, 1929. X. Mr. 
S a s h  and n i f e  coliwyetl tlie said house and  lot t o  W. R. hliller.  A s  
p a r t  of the p u x h a s e  price, Ni l l e r  "assumed and  agreed to pay" said 
deed of t rust .  011 11 J u n e ,  1929, to  better secure tlie loan the Hoine 
Xortgngcl Company, under  the pror isions of the deed of trust,  took out 
a t w e l ~ e - y e a r  term reducillg policy of insuraiice on the  life of Miller ill 
the sun1 of $3,000, had itsc~lf made the  beneficiary i n  t h e  policy, a i d  paid 
the premiuriis thereon. O n  8 Sel)teinher, 1930, Xi l le r  and wife con- 
veyed said house a i d  lot to  hf. A. Hatcher ,  who also assumed the pay-  
ment  of said debt just a s  ,\liller liad done. O n  1 9  Septcmhrr, 1930, 
Hatcher  conveyed said house and  lot to  TVorth Pot te r  arid wife, A h n i e  E. 
Potter ,  nl lo  also assullied the  payment  of said debt just as  Xi l le r  and  
Hatcher  had  done. 011 11 N a r c h ,  1933, while tit le to said house and  lot 
was i n  \Tort11 Pot te r  and wife, TIT. R. Miller died, and  i n  December, 
1933, the  creditor beneficiary, the H o m e  Mortgage Company,  collected 
insurance i n  the aniount of $2,473.39, marked the  deed of t rust  paid, and 
mailed the saiile to  W o r t h  Pot ter ,  nl lo  had  i t  cariceled of record. 

El izabeth T. Miller, widow of W. R. Miller,  la ter  qualified as  his 
administratr is ,  a i d  with h i s  only child, M a r y  Elizabeth Miller, brought 
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this action ( a )  to recover the balance of the insurance proceeds over and 
above the indebtedness; (b)  for subrogation to  the right's of the creditor 
to that  part  of the insurance proceeds used in paying the indebtedness; 
and (c)  to have the deed of trust restored and the cancellation on the 
record stricken out, to the end that  the estate of W. R. Mlller should hold 
the deed of trust as a valid and subsisting lien against said house and lot 
in Hamlet, North Carolina. 

Upon the findings of fact of the referee, the court drew conclusions of 
law and entered judgment in  accord with the prayer of the plaintiffs. 

A11 parties agreed that  the $226.18, representing the balance of insur- 
ance money after the total indebtedness secured by the d2ed of trust had 
been paid, should be recovered by the plaintiffs, and the portion of the 
judgment that  so adjudges is  affirmed. 

Upon the facts found, but one question is  presented, namely: Can the 
legal representatives of W. R. Miller, deceased, invoke the principle of 
subrogation to the securities held by the creditor, the Home Mortgage 
Company ? 

When TIT. R. Xiller  bought from Nash and assumed payment of the 
debt he became liable as principal, and when he  sold to  Hatcher he be- 
came liable also as surety. H e  was thereafter liable as, both principal 
and surety. B a n k  v. Page,  206 N .  C., 18. The  Home Xortgage Com- 
pany, as creditor, could have sued Xil ler  on his contract of assumption 
without foreclosing the deed of trust. Rec tor  v. L y d a ,  180 N .  C., 577.  
B y  the application of the proceeds of the iilsuranee policy to the pay- 
ment of the debt secured by the deed of trust 3Iiller':s estate had its 
debt paid. However, while the debt of Niller's estate was paid, neither 
Miller nor his estate paid it, and since neither paid the debt, the estate 
is  not entitled to subrogation. Z t n a  L i f e  Ins. C'o. v. . l l iddleport,  124 
C. S., 534, 31 L. Ed., 537. "It  is  generally held that  the doctrine of 
subrogation requires that  the person seeking its benefit must have paid 
a debt due to a third person before he  can be substituied to that  per- 
son's rights." 25 R. C. L., par. 4, p. 1315. True, if Miller or his 
estate had been compelled to pay the debt he or his representative ~i-ould 
have been subrogated to the rights of the creditor, the Home Mortgage 
Company. ;IIoring v. P r i c o f f ,  146 x. C., 558; Z t n a  Li fe  I n s .  Co.  v. 
X i d d l e p o r f ,  supra.  

As n creditor of W. R. Miller, the Home Mortgage Company had an 
insurable interest i n  his life, M a y n a r d  c. I n s .  C'o., 132 S. C., ill, and 
as the beneficiary in the policy had a vested interest therein, nhich  
could not be destroyed or altered by any action of the insured. TT'alser 
v. I n s .  Co., 173 X. C., 350. Xeither the heirs a t  law, next of kill, nor 
the administratrix of the insured can sue for the procc.eds of a policy 
payable to a third party. LILaynard v. I n s .  Co., supra.  
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I t  was the  right,  if indeed not the  duty, of the creditor,  the H o m e  
Mortgage Compaiiy, as  beneficiary under  tlle policy t o  app ly  tlir, pro- 
ceeds thereof t o  tlic payment  of the debt. T h i s  was  tlic purpose f o r  
which the  insurance was taken out.  B y  so applying tlle proceeds of 
the policy the crcditor, the  IIome Mortgage Company,  released the 
c1itate of Miller, as  nc.11 as  S a s h ,  Hatclicr, and  the  Pottcrq fro111 any 
fur ther  liability witliout either of tlieln liaving t o  p a y  a n y  par t  of the 
debt. 

T h a t  portion of the judgment nl i ich adjudges tha t  the plaintiffs a r e  
entitled to be suhrogated to the  rights of tlle creditor to  t h a t  par t  of the 
11rnceetls of the i l ~ w r a l l c e  l ~ o l i y  applied on the p a p e l i t  of tlir clebt 
secured hy the  deed of trust,  $2,249.21, and  ordering the rescission of 
the callccllatioii of the deed of t rust  is  re\ersed. 

Modified and  affirmed. 

STACY, C. J., arid DEVIS, J., dissent. 

STATE v. ALGER SPILLMAN. 

(Filcd 15 June, 103G.) 

1. Bastards 13 c-Statute making uillful neglect to support illegitimate 
child a misdemeanor held not to violate due process of lam. 

S. C. Code, 276 ( a ) ,  making the parent's nillful neglect to support his 
i l le~i t imate child a n~isdenieanor, does not ~ i o l a t e  due process of law or 
impose imprisonment but by the law of the land (14th Amendment to 
the Federal C'o~~stitution, Art. I, sec. 17, of the Constitution of Korth 
Carolina), since t l ~ r  statute raises no presumption aqainst a person 
accuscil thereui~der, the fnilure to wpport being rvidence of nillfulness, 
but raising no l~resui i i~t ion thereof, but to the contrary, the statute re- 
quires the State to o~ercome the presumption of lrinocence both as to the 
n i l l f l ~ l n e s ~  of the neglect to sngport the illegitimate child and tlefentlant's 
paternity of the child. 

2. Same-Paternity of child need not be judicially determined prior to 
prosecution of defendant for his willful neglect to support it. 

I t  is not necessary to a prosecution for nillful neglect to support an 
illeritimate child that  defendant's paternity of the child sliould be first 
judicially determined, but the State must prove on the trial. first. defend- 
ant's paternity of the child, and then his willful neglect or refusal to 
support the child. 

3. Criminal Law I g- 
d party must aptly tender written request for special instructions 

desired by him in order for an esception to the charge for its failure to  
contain such instructions to be considered on apgeal. C. S., 566. 

STACY, C. J., dissenting. 
Cosson, J., concurs in dissent. 
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APPEAL by the defendant from Clement ,  J., a t  February Term, 1936, 
of FORSYTH. N O  error. 

Atforney-General  Seawell and Assistant Attorneys-General McHullan 
and R r u f o n  for the  State .  

Webster  &? L i f t l e  and IngZe & Rucker  for defendant ,  czppellant. 

SCHESCK, J. The defendant was tried and convicted upon a bill of 
indictment charging a violation of section 1, chapter 228, Public Laws 
1933, section 276 ( a )  of N. C. Code of 1935 (Michie), which reads: 
"Any parent who willfully neglects or who refuses to  support and main- 
tain his or her illegitimate child shall be guilty of a misdemeanor, and 
subject to such penalties as  are hereinafter provided." 

Tlie prosecuting witness testified that  she and the defendant had inti- 
mate relations during the month of April, 1934, that  she became preg- 
nant in May, 1934, and that  her child was born 3 January,  1935, and 
that  the defendant was the father of her child; she further testified that  
the defendant had furnished nothing toward the support of the child, 
and that  although she had charged the defendant with being the father 
of her child, she did not procure a warrant  for him until December, 
1935. The State offered other adminicular evidence. The  defendant 
offered no evidence. 

At the close of the evidence, the defendant moved for judgment of not 
guilty and dismissal, and the court's refusal to grant  {his motion gives 
rise to the only question presented on this appeal. 

The defendant contends in  his brief that  the statute contravenes the 
"due process" clause of the 14th Amendment to the United States Con- 
stitution, and section 17, Article I, of the North Carolina Constitution, 
providing that no person sliall be imprisoned but by tht-. law of the land, 
and relies upon 8. v. G r i f i n ,  154 K .  C., 611. The  reasoning in  that  
case js not applicable to the case a t  bar. There is no presumption pre- 
scribed by the statute under which the defendant was convicted. On the 
contrary, this Court specifically held in S. v. Cook, 207 N .  C., 261, that  
"The father of an  illegitimate child may be convicted of neglecting to 
support such child only when i t  is established that  such neglect was 
willful, that  is, rvithout just cause, excuse, or justification. The willful- 
ness of the neglect is  an essential ingredient of the offense, and as  such 
must not only be charged in the bill, but must be proved beyond a reason- 
able doubt. The  presumption of innocence with which the defendant 
cnterj the trial includes the presumption of innoceuce of willfulnrss ill 
ally failure on his par t  to support his illegitimate child. The failure to 
support may be an evidential fact tending to show a willful neglect, but 
it does not raise a presumption of ~villfulness." 
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T h e  defendant fu r ther  contends i n  h i s  brief t h a t  h e  could not be con- 
victed of willfully refusing to support  the  child un t i l  i t  h a d  been judi- 
cially determined t h a t  h e  was t h e  fa ther  thereof, or un t i l  lie had  ac- 
knowledged the pa te rn i ty  thereof. T h i s  position i s  untenable. T h e  
s tatute  makes i t  a crime f o r  a n y  parent  to willfully neglect or refuse 
t o  support  and  main ta in  h i s  illegitimate child. T h e  first essmtial  
e le~nent  of the  offensc, which the S t a t e  is  called upon  to cstablisli, is the 
defendar~t 's  paterni ty of the  child, a n d  then the  ~ v i l l f u l  neglect or re- 
fusal  to support.  

T h e r e  is  n o  exception to t h e  charge except to  the  fai lure  to  charge the 
j u r y  a s  set fo r th  i n  a n  assignment of error. T h i s  assignment is  u n -  
tenal~le ,  sincc there 77-as no n r i t t m  request f o r  such a n  instruction. 
C. S., 56.5. T h e  charge Tvas ill accord with the principle enunciated i n  
S. 2.. Cook, supra. 

O n  thc record we find 
E o  error. 

STACY, C. J., dissenting: It is  riot perceired box one can be g u i l t r  
of a wi11ful neglect of du ty  un t i l  he  first knows tha t  du ty  belongs to  h im.  
S. v. CooX., 207 N. U., 261, 176 S. E., 737;  8. c. E'alkner, 182 S. C., 793, 
108 S. E., 7.56. I n  &y, 1934, the  prosecuting witness charged the 
defeiidalit wit11 being the  fa ther  of her unborn chiltl, which lie denied. 
Tllercafter no demand was ever made  upon h i m  f o r  the  support  of said 
child, n l ~ i c h  was born 3 J a n u a r y ,  1933. T h e  mother  testifies : "I 1i:tren't 
nlatle ally demand oil the  t l ~ f e n d a n t .  I haven't asked h i m  for  a n y  sup-  
port  fo r  m y  chiltl." M o r e o ~ e r ,  there is nothing on the record to slion 
nllctlier the  prosecuting witneis is mar r ied  or single, or whetlirr her 
child is  legitimate or illegitimate. 

T h e  verdict is not supported by the record. 

Con-nn~,  J., concurs i n  d i ~ s e n t .  

STATE v. THURSTON BROOKS. 

(Filed 13 June, 1936.) 

Automobiles G b--Jury nust  find that truck's attachment was trailer as 
defined by statute before applying speed limit of thirty miles per hour. 

Where the evidence in a prosecution for mailslaughter is not conclusive 
as  to whether the truck operated by defendant had attached thereto a 
trailer or semitrailer as  defined by sec. 1, ch. 148, Public Laws of 1927 
(N. C. Code, 2621 [ I ]  ), and all the evidence shon-s that the defendant was 
driving the truck between thirty and thirty-fire miles per hour, i t  is error 
for the court to instruct the jury that defendant's speed was limited 
to thirty miles per hour as  prescribed for trucks with trailers attached, 
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under sec. 2, ch. 233, Public Laws of 1931 (N. C. Code, 2621 [46a]), the 
burden being upon the State to prove that the truck had a trailer at- 
tached thereto as defined by statute in order to reduce the maximum 
lawful spced a t  which the vehicle miqht be operated from thirty-fire miles 
per 11onr :IS prescribed for trucks without trailers, tc~ thirty miles per 
hour, as h id  down in the charge. 

APPEAL by tlle defendant from Tl'l l l iun~s, J., at October Terni, 1932, 
of PFKDER. S e w  trial. 

This Tvas a criminal action, vlicreiil the defendant m s  convicted of 
manslaughter. I t  v a s  the contontion of tlle State tl a t  the deceased, 
while ~ \ n l k i ~ ~ g  on the edge of the highnay,  n a s  killed by being struck 
by an  nttaclirrie~~t to a motor vehicle opel.nted in an unlsnful  maliiier by 
the defendant. 

From judgmnlt bastd upon the vcrclict the defentlmit appealed, as- 
signing errors. 

,1tiorucy-General Sealccll and .lssistant ' l t f o rneys -Gznera l  Xc.;lfullan 
and l l r u t o n  for t h e  State. 

J .  &I. Jones  f o r  de fendan t ,  appe l lan f .  

SCHESCK, J. The appellant's fifth assignment of error is to a por- 
tion of the court's cllarge as follo~vs: 

"KO motor vehicle designed, equipped for, or cngagetl in transporting 
property sliall be operated over the 1liglin.ays of the State a t  a greater 
rate of sueed than 35 miles. and no such motor vehicle to which a trailer 
is attached shall be operated over such highways a t  a greater rate of 
speed tlian 30 miles an  hour. I charge you in the case that  you are now 
considering, under the evidence here, the speed limit as read to you as 
30 miles an  hour applies." The  foregoing charge assumes that the 

- - 

defendant was operating a motor ~ e h i c l e  to which a trailer was attached. 
The evidence does not warrant  the court in assuming, as a matter of la~v,  
that the attaclinlent to the truck driven by the defenclcnt mas a trailer. 
I t  is t rue that  all of the evidence tends to shorn, and tl a t  the defendant 
does not deny, that there was an  attachment to the mcltor vehicle oper- 
ated bv him. but since the statute makes a distinction between a trailer 
and a semitrailer, and applies the 30 miles per hour 1 mitation only to 
trucks with trailers attached, i t  was error to assume that  the attacliment 
to the motor vehicle operated by the defendant was a trailer. 

Section 1, cliapter 145, Public Laws 1927, reads: 
"Section 1. Definitions. The following words and ~ h r a s e s  when - 

used in this act shall for the purpose of this act have the meanings 
respectively ascribed to them in this section. . . . 

"(g) 'Trailer.' Every vehicle without motive power designed for 
car r j ing  property or passengers wholly on its own structure and for 
being drawn by a motor vehicle. 
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" (h)  'Semitrailer.' ET ery vehicle of the trailer type so designed and 
used in  conjunction with a motor vehicle that some part  of its own 
weight and that  of its o n n  load rests upon or is carried by another 
vehicle." These provisions are brought fornard  as section 2621 ( I ) ,  
S. C. Code of 1936 (Nichie) .  

Section 2, chapter 235, Public Laws 1931, amends chapter 145, Public 
Laws 1927, by adding thereto: "Section 69. Restrictions on spced of 
trucks. N o  motor vehicle designed, equipped for, or engaged in trans- 
porting property shall be operated orer the highnays of the State at a 
greater ratc of speed than th i r t j - f iw (35) miles an  hour, and no sucll 
motor vehicle to which a trailer is attached shall be operated over such 
highnays a t  a greater rate of speed tllan thirty (30) miles an hour." 
This al~~eiidnielit is  brought fornard  as section 2621 (4Ga) of N. C. 
Code, supra. 

The clefendaiit testified: "I ~ i a s  driving between 30 and 35 miles an  
hour, around 33. I had been driving it right around 33." The ~ v i t n e s ~  
d o  v a s  sitting on the scat of the truck with the defendant testified: 
"As n e  appro:~clled the point of this accitlcilt this truck n a s  travding 
betweell 30 and ;?j. I t  vouldn't do but 35 at the xery best." There is  
no evidence in the record that  the truck n a s  being driven by thc de- 
fcndant a t  a greater rate of speed than 35 miles per hour. I t  n-as there- 
fore of ~ i t a l  importance to the defendant that the jury bc initructed 
that bcforc t h y  could find that  he liacl T iolated the statute l a ~ t  quotctl 
they n l u t  find beyond a reasonable doubt that tliere n a s  attached to the 
motor ~ c l ~ i c l e  operated by hin1 a trailer as defiued in the statute. 

The only el idence in  the record dircctly bearing upon the question as 
to nhether the attachment to the truck d r i ~ e n  by the defendnnt n a s  a 
trailer or n semitr:iiler is the statemelit of a State's vitness, n11o testified 
that  "the front of the trailer n as built on the cllassis of the truck." 
TYllile this witness speaks of the attachment as a trailer, his statement 
that the front thereof "TI-as built on tlie ellassis of the truck" nould seem 
to indicate that  i t  TI as indeed a semitrailer. I - I o ~ i e r e ~  this may be, the 
burden n as upon the State to satisfy the jury bcyond a reasonable doubt 
that  the attaellnlent n a s  a trailer before they could apply the 30 miles 
per hour linlitation to the speed of the motor veliicle involred, and the 
defcndant n-as entitled to haye the jury so instructed, and i t  v a s  tliere- 
fore error for the court to charge the jury that "in the case you are now 
colisid~ring u~ ide r  the idelre here the speed limit as rend to you as 30 
miles an  hour applies." 

Our conclucion upon tlie fifth assig~mlcnt of error renders any dis- 
cussion of the other assignmrnts u~ineces-ary. 

S e ~ i -  trial. 
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I,. H .  BECK, TRUSTEE 13 BANKRUPTCY O F  THE ESTATE OF A. G. BLANCHARD, 
SR., BASKRUPT, V. DEXTER BLANCHARD, XAGGIE E. BLANCHARD, 
A. J. BLASCHARD, -4. G. BLANCHARD, JR., AR'D OTHERS. 

(Filed 16 June, 1936.) 

Deeds A a-Instrument in  this  case held a deed and not; a will. 
A h~isband and wife esecuted a paper writing pui-porting to convey 

the lands therein described, but stipulating that i t  WAS understood that 
they "retain and reserve to tliemselves their right and title to all the 
above lnnds during their life, and tliis deed to bccon~e effective a t  and 
after the death" of the husband and  j~if'e. Hcld:  The instrument is a 
deed nnd not a nill ,  since i t  evidences the intent that  title should pass 
t o  the person therein named upon the execution of tlie instrnment, 
r e s e r ~ i n g  the right of poswssion in tlle husband and \life, and the instru- 
n ~ e n t  conveys the title with the right to possession postponed until af ter  
tlie dent11 of tlle surviving husband or wife. 

AIJPLAL by defendants f r o m  Barnhzll, ,J., a t  i\Iarcli Term,  1936, of 
TVA~E, .  Re1 ersed. 

T h i s  is  a a  action to reco7 er judgment  tha t  a cer tain paper  n r i t ing ,  
ti:~tctl 15 September, 1931, and  executed by A. G. Blanchard  and  his  
I\ if?, Mnggie E. Blancliartl, l ~ u r p o r t i n g  to  convey the lands dmcribed 
thewin  to the defendants, is  ineffective a n d  inoperative as  a deed of 
caoii\ eyancc, because of ccr tain provisions contained in said paper  mrit- 
ing, or, if said paper  wri t ing is  a deed of conveyanc?, t h a t  i t  is void, 
because csecuted without consideration and  i n  f r a u d  of creditors, and  
for  judgment in  ei ther  case t h a t  plaintiff is the  owner a n d  is  entitled to 
tlie immediate  possession of the  lands described i n  said paper  writing, 
aq a n  asset of tlie estate of A. G. Blanchard,  bankrupt .  

T h e  action was heard  on plaintiff's motion f o r  judgment on the  admis- 
sions i n  the pleadings t h a t  the  paper  wri t ing described i n  the  complaint 
is  ineffective a n d  inoperat i re  as  a deed of conveyance. T h e  facts  ad- 
mitted i n  the pleadings a re  as  follows: 

On 1; September, 1931, A. G. Blanchard a n d  h i s  wife, Maggie E. 
B l a ~ ~ c l i a r d ,  executed n paper  writing, which purpor t s  to  convey the lands 
dcscriberl thereill to the defendants, s u b j w t  to  the  following provision 
v l ~ i c l l  is contained i n  the paper  n r i t i n g  : 

" I t  is e s p r e s ~ l y  understood t h a t  the said A. G. Blanchard,  Sr . ,  and  his  
v i fe ,  Nuggie  E. Blanchard,  do hereby retain and  r e s t w e  to themselves 
tlleir r ight  and t i t le  to  al l  the abo le  lands dur ing  their  life, and  tliis 
ticed to become effective a t  and  a f te r  the death of A. (1. Blanchard, Sr.,  
and his  v-ife, N a g g i e  Blnnchard." 
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The  said paper vr i t ing  was duly recorded in the office of the register 
of clerds of Wake County on 29 October, 1931. 

After the said pa1)er nr i t ing  had been recorded, i n  a proceeding in 
bankruptcy pending in the Diitrict Court of the rnited States for the 
Eastcrn District of Kortli Carolina, on or about 19  May, 1932, A. G. 
13lanchard, Sr., n a s  duly atljudgcd a bankrupt, and thereafter the plain- 
tiff nus  c~lectetl, appointed, and duly qualified as trustee in bankruptcy 
of the estate of A. G. Blarlcliard, Sr., bankrupt. Thereafter, and prior 
to the commencement of this action, ,I. G. Blanchard, Sr.,  died, lealing 
s u r x i ~  i r ~ g  as his widow the defendant Maggie E. Blanchard. 

tllc hrlarillg of plaintiff's motion, the court was of opinion that the 
p:lper \ \ r i t ing dated 15 September, 1931, and executed by A. G. Blanch- 
ard, Sr., and h i i  uife,  Maggie E. Blanchard, is ineffective and iiiopera- 
ti\ e n i  a tleed of con\ e j  ance, because of the provisions contained therein 
nlierchy A. G. Blanrhard and his wife, Maggie E. Blanchard, retained 
and ros t r~et l  to themselve.; their right and title to the lands described in 
said 11:~per writing, and whereby t h ~ y  declared that  i t  IT as understood 
t l i ~ t  slit1 p 1 ) e r  writing was to become effective a t  arid after the death of 
the said ,I. G. Blanrhard, Sr., and his nife, Xaggic E. Blanchard, and 
accordingly so adjudged. 

It n a s  f u r t l m  ordered and adjudged by the court that  the plaintiff, 
as trustee in bankruptcy of the estate of A. G. Illanchard, Sr., bankrupt, 
is the onner and is entitled to the inmediate possession of the lands 
dewibcd  in the paper writing, subject to the dower rights of tht. de- 
fendant Maggie E. Elanchard, widow of A. G. Blanchard, Sr., deceased. 

The tlcfcndants excepted to  the judgment and appealed to the Supreme 
Court. aqsigi~ing as error the signing of the judg~nent by the court. 

Burgess Le. Ralcer for plaintiff. 
John 11'. Ifinsdale for defendants. 

C o ~ x o x ,  J .  I t  is manifest, we think, from the language of the paper 
writing ~ h i c l i  was executed by A. G. Blanchard, Sr., and his ~vife,  
Maggic E. Blanchard, on 15 September, 1931, that  it n a s  their inten- 
tion thereby to convey the lands dewibed  in the paper writing to the 
dcfendant~,  reserving the right to the possession of said lands to tliem- 
selves during thrir  joint lires, and to the survivor during his or her life. 
I t  is clear that  i t  was not their intention to  devise said lancls to the 
defendants. The  paper writing is therefore a deed and not a will. See 
Phifer 2.. Mullis, 167 K. C., 405, 83 S. E., 582. I n  that  case it is said: 
"If tIic grantor intended that  the title to the property described in it 
should pass co instanti upon execution to the grantee, it  (i.e.,  the paper 
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~ r i t i n g )  is  a deed, although the  interest conveyed or the  enjoyment of 
it  is postponed un t i l  the death of the  grantor." 

T h e  cffcct of the clause contained i n  the  paper  ~ v r i t i r g ,  and  set out i n  
the  statement of the case, when properly construed (see Dick v. -lIiller, 
130 K. C., 63, 63 S. E., l 7 6 ) ,  is  to  postpone the r igh t  of t h e  defendants  
to  the  possession of the lands conveyed to them t o  i h e  death of the 
grantors. T h e  title to  t h e  lands described i n  t h e  paper  v r i t i n g  vested 
i n  tlic defendants immediately upon  the execution a n d  delivery of the 
paper  writing. 

T h e  judgment is reversed and  the  action remanded to the  Superior  
Cour t  of Wake  County f o r  t h e  t r i a l  of t h e  issues raised by  the pleadings. 

Reversed. 

AlKS. DELLA LUTHER r. J. W. LEMONS AXD W. G. flJIITHERJIAS 

and 
RATJIOKD LUTHER v. J .  W. LEXOSS ASD W. G. SMITHERJIAS. 

(Filed 16 June, 1936.) 

1. Limitation of L4ctions C a-Where endo~*ser  waives extension of time, 
pagment of interest  by maker  f o r  definite extension prevents running 
of s tatute  i n  favor of endorser. 

Where the face of the note contains an aqreement of the parties to 
remain bound, notwithstanding any extension of time granted the prin- 
c i l~al  debtor, and waiver of notice of such extension, successive payments 
of interest for one year in advance by the maker and estension of the 
maturity of the note for one year from such payment by request of the 
maker, prevents the running of the statute of limitations in favor of an 
endorser before delivery, and the cause of action nqainst such endorser 
accrues a t  the expiration of the last extension of time for the definite 
period of one year. 

The discharge in bankruptcy of the maker of a note does not affect 
the liability of an endorser of the note before delivery. 

AITEALS by  plaintiffs f r o m  Clcment, J., a t  September T e r m ,  1933, 
of XOSTGO~IERT. S e W  tr ial .  

T l ~ e  abore elititled actions were consolidated f o r  t r i a l  by consent, and  
v e r e  t r ied together on the  issues ar is ing on the plead in,?^ i n  each action. 
Both  actions were begun on  31 October, 1034. 

O n  24 J a n u a r y ,  1927, t h e  defendant  J .  W. Lemons executed and  
delirered t o  the  plaintiffs, respectively, two notes, o r e  i n  the  s u m  of 
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$l,a00, l~ayable to the plaintiff Xrs .  Della Luther, and the other in the 
sum of $1,200, payable to the plaintiff Raymond Luther. The consid- 
eration for each note n-:is nloney loaned to the defendant J. W, Lemons 
by the payee in  said note. Each of said notes n a s  due and payable one 
>ear  after its date, with interest after its maturi ty at the rate of six per 
cent per annunl until paid, and Tvas endorsed before its  deli^ cry by the 
defentlant TI7. G. Smitherman. Each of said notes a t  the time it was 
executed by the defendant J. TV. Lemons, and a t  the time it n a s  en- 
dorsed by the clefenclant TT. G. Sruit1~ernla1-1, contained a paragraph as 
follon-s : 

"Alll l~ar t ies  a l ~ d  endorsers to this note hereby waive protest, presenta- 
tion : ~ n d  notice of dishonor, and agree to continue and remaill bound for 
pa,~111mt of tlli'; note, and interest, notwithstanding ally extension of 
time granted to the principal debtor, hereby ~ a i v i n g  all notice of such 
esteilqion of time." 

The defendant J. TIT. Lemons, as maker and as principal debtor, paid 
i11t~rc.t on each of said notes an nu all^, in advance, up  to and including 
24 J a ~ ~ u a r y ,  1931. At his request, the maturity of said note was cs- 
tended b -  the holder for one year from the date of each payment of 
interest. The defendant IT. G. Smitherman had no notice of such 
extension and did not know until some time during the gear 1933 that  
said notes llad not been paid at their maturity by the clefendant J. TI7. 
Lemons. 

On S April. 1931, the defendant J. XT. Lcmons filed a petition in 
han1;ruptcy. and on 3 July,  1931, received his discharge. The  plaintiff 
in each of the actions filed a claim in  the bankrupt court against the 
estate of the banlcrupt, and received a dividend from said estate vhich  
v a s  duly credited on his note. Si11c.e his discl-large, the defendant J. TT. 
Lemons has made payments on each of said notes, n-hich have been duly 
credited by tlle holder of said note. 

The court instructed the jury that  each of the actions is barred as to 
the defendant TT. G. Smitherman by the three-year statute of limita- 
tions, that  plaintiff in said action is not entitled to recover of the said 
defendant, and that  the jury should anslwr the 2d i swe  '(Yes," and 3d 
issue "Sothing." 

The  duly excepted to these instructions. 
I11 accordance ~ v i t h  the instructions of the court, the jury found in 

answer to issues submitted by the court in each action that said action 
is barred as to the defendant TY. G. Smitlierman bg the statute of limi- 
tations, as alleged in the answer, and that  plaintiff in said action is not 
entitled to recover of the said defendant. 
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From judgments in accordance with the verdict, the plaintiffs ap- 
pealed to the Supreme Court, assigning as error the in:,tructions of the 
court to the jury on the 2d and 3d issues. 

J .  111. Daniel,  Jr., for plaintiffs.  
l i o w a r d  111. l i l u t z  and R. T .  Poole for defendant 'CV. G. S m i f h e r m a n .  

C o x x o ~ ,  J. The e~ idence  for the plaintiffs a t  the tr ial  of these 
actions tended to show that  tlie maturity of each of the notes sued on 
v a s  estended from year to rear,  by the plaintiff i n  each action, as the 
holder of said note, a t  the request of tlie defendant J. TIr. Lemons, the 
maker, and tlierefore the principal debtor on each note, to 24 January,  
1932. By reason of such esteiisions, the cause of action on each note did 
not accrue until 24 January,  1032. Both actions were begun on 31 Octo- 
ber, 1034. Seit l icr  action is therefore barred by the thee-year statute 
of liinitations as against the tlefeiltlant W. G. Smitherra;~n,  wlio a t  the 
time lw endorsed both notes agreed to continue and remain bound for the 
paynwnt of said notes, ~~otwitl~standingling any extension of time granted to 
the principal debtor, and n aired all notice of such cstensioils. 

I n  Dank L?. l lesscc,  207 K, C., 71, 175 S .  E., 826, it is said:  ('Ordi- 
narily, paymeiits nlade by a priiicipal will not d e p r i ~ e  an endorser of 
tlie benefit of the defense of tlie bar of the statute of limi ations. IIouser 
2.. F C I ~ I S S O I I S ,  16s  S. C., 1, 83 S. E., 692; F ~ a n h l i n  C. E 7 ~ m l L s ,  205 S. C., 
O G ,  170 S. E., 602. This principle, lionercr, does not ,lpplg where the 
ei~dorser has consented in the body of the instrun~eilt itself to such 
cstcnsions; pro~idctl ,  of course, that such tdensions are for a definite 
period of time. Iiecell u. 1 'h?ash,  132 N. C., 803, 44 S. E., 596." See 
Jliller c. Bumgnmzcr, 200 S. C., 735, 184 S .  E., 46s. 

Tlle discharge of the defelldant J. JV. Lemons in the bankruptcy pro- 
ceeding instituted by the lwtition filed by him did not affect the liability 
of tlic dcfclidant W. G. Smitlierman as an endorscr on the notes sued on. 
Section 34 of the Sa t iona l  Bankruptcy Act is as fo l lo~rs :  ('The liability 
of a person x h o  is a eodebtor with, or guarantor or ill any manner a 
surety for, a bal~krupt,  shall not be altered by tlie discharge of such 
bankrupt." 

F o r  error in thc peremptory instructions of the court on the 2d and 3d 
issues submitted to tlie jury, the plaintiffs are each entitled to a new 
trial. I t  is so ordered. 

S e w  trial. 
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LI1,LA X. ALEXANDER. EXECUTRIX OF J. E. ALEXANDER, SR., v. AEMCR 
dT,EXASDER, VIRGISIA A S K E  ALEXANDER, NANCY ALEXANDER, 
ISADORE ALEXASDER, WEBE S. d12EXA1SDER, LILLA T. AT,EX- 
AXDER. JOSEPH E. AT,ESASI)ISR, JR., FRAYCES WINGFIELD 
ALEXAI\'DER (OHIGIXAL PARTIES DEFEXDAKT), ASD JOE 'iv. JOHXSOR'. 
(:UAIWI.IS AD LITEM ( ADDITIOSAL PARTY DEFENDIST) . 

(Filed 3.3 Jrme, 103G.) 

Wills E b-Devise in this case I~c~ld for life with full power of disposition, 
and not n devise in fee simplr. 

The lnnq~wge of the \\-ill involretl rend, "I lend to my wife the balance 
of my cstate . . . for and during her \vidowliood," with full iron-er 
of  disliosition, "and a t  the termination of lier preceding  articular (,state 
~ h c  lxrlance of my estate t o  Iw eql~:~l ly tlirided between m y  two childreli." 
I l e l t l :  The word ''lend" is ccluiraleiit to "give" or "devise," and the devise 
c ~ w l e d  :III estate limited a t  most to the life of the widow, and did not 
~OIITC!. to the n-ido\v ;I fee sirulilc, not\\-itl~stanclii~g the provisions of 
('. S., 41fj2, ant1 ~~ot \v i ( l~s ta i~d i l ig  the rulc that  a gift of an estate to a 
I W W I I I ~  ,cencr:~liy or indefinitely ~ i t h  Iiower of disl~osition ordinarily car- 
ries the fee, since it  is alJl)nrcnt from the worcls of the tlevise that testator 
(lid not il~teild to confer the fee siml~le. 

A r m  I L  by  plaintiff and  by tlefcndant Frances Wingfield Alexander 
f r o m  21111, J., a t  J l a r c h  Term, 1036, of FORSYTH. 

Action to construe certain prolisioris i n  the  will of J. E. Alesander, 
Sr.,  deccawl ,  and  l~earcl upon  agrtctl  qtatement of fact.. 

T l ~ e  tcstator died l e a ~ ~ i l g  a n i d o n ,  t h e  pl:li~itiff, and  two children, 
one a son by n former marr iage,  ant1 the other n tlauglltcr by the last 
marr iage,  Fr:mccs Ki~igfiel t l  AIlcsancler, repreqenttcl 1ic.l c by a guartllau 
ud l l t ~ ~ 7 7 2 .  

The  tcitntor'b cstate eonribis I:lrgclv of real  cqtatcl ( f the a ~ p r a ~ - ( ~  1 
xaluc of $22,000, nit11 iiitlebtctlneks of about $16,000. 

I n  l t c i n  3 of the testator's I\ ill i, co~itainei l  the  f o l l o ~  llig pro\ i \ i o ~ i  . 
"I leiid to m y  said n ife tlic b:llmc.e of 111. estatc not co\ ered i n  items 

one ant1 t n o  aboxe, fo r  :11itl dur ing  11t.r n i d o n l ~ o o d ,  and  a u t h o r i a  i n  as  
ful l  and  ample maliucr as  1 :rm able t o  do for  her  to  sell a n y  par t  of i t  
she m a y  thi111i tlwirable, x i t l ~ o u t  ally order of court, arid to execute 
such c o r l ~ c y a ~ i c e  a s  m a p  be aeceqwry, mid not to  l imit  herself 111 a n y  
amount  she m a y  nihli t o  spend;  a n d  a t  the  terminat ion of her p r e c t ~ h i g  
particnlnr c.t:lte I desire tllc balnnct~ of m y  cstate to be equally tli\-idetl 
bet\\ eel1 my t n  o children." 

r ,  l l l e  l)l51lcil):d controrcrsy n a s  as  to  the proper  conqtruction of the 
quoted p r o ~ i s i o ~ l  i n  the  will. Plaintiff contended t h a t  this  g a w  her  a 
fee simple estate ill the property d c ~ ~ i s e d ,  nliile the guard ian  rid l i t e m  
fo r  in fan t  clefeiitlailts presented the oppoqite wen-. 
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The court below held that, while the plaii~tiff had full p o w r  of dispo- 
sition of the property and to the use of the proceeds, so mucli of the 
property 01. its proceeds as renlained unused or undi::posed of a t  the 
time of her remarriage or death should be equally d i r  ded betweell the 
testator's two children. 

From judgment in accordance with this ruling, the plaintiff and the 
defendant Frances Vingfield -llesander, by her guardian ad l i f ~ ~ m ,  np- 
pealed. 

IT7. T .  lT7ilson fov p l a i n f i f l ,  appellant.  
,Jot IT'. J o h n s o n  for d e f e n d a n f ,  appellani 

DEVIS, J. The language used by the testator i n  the third item of his 
v i l l  clearly conveys his intention. I n  substance he s a y  : "I lend to my  
wife the balance of my estate . . . for and during her widonhood" 
with full pov er of disposition, "and a t  the ternlination of her preceding 
p a r t i c ~ ~ l a r  estate the balallce of my eqtate to be equally divided bet~reen 
my t v o  clddren." 

Thc ~ r o r d  "leml" used in this item of the n ill n a s  equivalent to "gire" 
or "derise." J n i m a ~ l  r.. D a y ,  1 7 9  S. C., 3 1 8 ;  S ? n i f / ~  c. S m i f l z ,  1 7 3  
S. C.. 1 2 4 ;  Sessoms c. Sessoms, 1 4 4  N. C., 121 .  

Tlitz derise to his wife during licr nidon-hood limited the estate giren 
her, at most, to a life intereat. S i d .  r .  ivznk, 1.50 S C., 4 4 4 ;  I n  ~e 
BrooXs, 1 2 5  S. C., 1 3 6 .  

Blackstone lays it down that  an  estate granted to :I woman d u ~ i n g  
widowhood will be reckoned an  estate for life because the time for nhich  
i t  u-ill endure being uncertain, it may posbibly last for life if the con- 
tingency upon nllich it is to determiile does not sooner happen. 2 Black- 
stone, 121 .  

I11 S i n k  2.. S i n k ,  supra, the will contained the follomil g language: "I 
give nnd bequeath to my wife the remainder of my l:nld, . . . to 
hare  and to hold to her own proper use and behoof . . . during the 
term of her widowhood, and after her marriage to be equally dirided 
between my brothers and sisters." 

This was held to confer no more than a life estate. 
I n  the B ~ o o k s  case, supra, the devise n-as in  these words: "I vi l l  and 

bequeath all my  real and personal property to  my  beloled n-if?, to hare  
and possess as long as she remains my widow. Should she nlarry the 
l a y  is my will." 

I t  was held that  see. 2180  of the Code (now C. S., 4 1 t i 2 ) ,  could not be 
inroked for the purpose of extencling the estate to a fee, as it was clearly 
the intention of the testator to limit it at most to an  e s t ,~ t e  for life. 
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T h i l e  the gift of an  estate to a person generally or indefinitely with 
p o r e r  of disposition ordinarily carries a fee, this rule Tvill not be allowed 
to preyail when the testator gives to the first taker by express terms an  
estate for life only, though coupled with power of disposition. Ham- 
bright c. Carroll, 204 N. C., 496; Iloane v. Robinson, 189 N. C., 628; 
Tillett v. S i z o n ,  180 K. C., 195; C'arroll v. Herring, 180 N.  C., 369; 
Fello~ces v. Durfey, 163 N.  C., 305; Chewning v. Hason,  158 N. C., 578; 
Herriqlg c. Williams, 158 N .  C., 1. 

This ~ i c w  is strengthened by the use in this will of the words "At the 
termination of her preceding particular estate, I desire the balance of 
my estate to be equally divided between my two children." This lan- 
guage is inconsistent with an  intention to  confer a fee simple. 

Thcre was no other exception to the findings and judgment of the 
court below. 

Judgment affirmed. 

STATE v. TONY HAMPTOR'. 

(Filed 16 June, 1936.) 
Criminal Law I k- 

Where there are several counts in the bill of indictment, and the verdict 
does not refer to one or more of them, the verdict amounts to an acquittal 
upon the counts not referred to. 

Criminal Law A b-- 
The solicitation of another to commit a felony is a crime, although the 

solicitation is of no effect, and the crime is not committed, the common 
law rule being in effect and controlling. 

Common Law A a- 
So much of the common law as is not destructive of, repugnant to, or 

inconsistent with our form of government, and which has not been re- 
pealed or abrogated by statute or become obsolete, is in full force and 
effect in this jurisdiction. C. S., 970. 

APPEAL by defendant from Xhaw, Emergency Judge, at  November 
Special Term, 1935, of ROCICINGHAM. 

Criminal prosecution, tried upon indictment charging the defendant 
(1 )  with attempting to  burn the dwelling house of one Lottie Wells, i n  
violation of C. S., 4246; and (2)  with soliciting Glenn Haymour to burn 
said dwelling house by proffering him a pistol as a reward for his act, 
and offering to furnish the matches and oil needed in the burning. 

There mas evidence tending to  show a dispute between the defendant 
and Lottie Wells over the title to her dwelling house. Failing to adjust 
the matter amicably, the defendant, on 28 June, 1935, solicited Glenn 
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Hayinour to set fire to the house by offering him a pistol as a reward 
for his act, and also offering to furnish matches and oil for said use. 
Hayinour, a boy fifteen years of age, declined the offer and reported the 
conversation to the officers, who arrested the defendant. 

Verdict: "Guilty of soliciting the con~mission of a felony, as charged 
in the second count." 

Judgment :  Twelve months on the roads. 
Defendant appeals, assigning errors. 

dfiorneg-General Scawell and Assistant Attorney-General 4fc~lIullan 
for t h e  State, appellee. 

P. IT ' .  Glideuvli, Kad Jimsey, and T .  C .  Befhea for defendant, up- 
pellant. 

STACT, C. J. The defendant, being disgruntled with his neighbor, 
solicits another to burn her dwelling house. The  solicitation is spurned. 
I s  the defendant guilty of a crime? 

I t  is observed the defendant has been acquitted on the charge of 
attempting to burn the dwelling house in question. (3. S., 4246; S. 11. 

dddor, 183 N.  C., 687, 110 S. E., 650. It mas said ir, S. v. Taylor, 84 
N. C'., 773, that  where there are several counts i n  a bill, "if the jury 
find the defendant guilty on one count and say nothing in  their verdict 
concerning the other counts, i t  mill be equivalent to a verdict of not 
guilty as to them." This was quoted with approval in S. v. Fisher, 162 
N. C., 550, 77 S .  E., 121, and is  very generally held for law. See, also, 
S. v. Sorrc.12, 98 N.  C., 738, 4 S. E., 630. The principle should not be 
confused with the practice, authorized by (2 .  S., 4640, which permits the 
conviction of a "less degree of the same crime" when included in  a single 
count. S. v. Wall, 205 N.  C., 659, 172 S. E., 216; S. v. Gregory, 203 
N .  CL, 528, 166 S. E., 387. 

The defendant is not charged with conspiracy, whieh is a completed 
offense without execution of the unlawful design. S. v. Anderson, 208 
N.  C., 771. Nor i s  he charged with "counseling, procuring, or com- 
manding" another to commit a felony, nor with being an accessory before 
the fact, an accomplice, or a principal i n  the second degree. C. S., 4175 ; 
S. v. JlcKeithan, 203 N .  C., 494, 166 S. E., 336. 

I t  is conceded that  we have no statute covering the precise question 
or the particular situation. The  inquiry then arises: I s  it a substantive 
comlpon-law offense to solicit another to commit a felony, when the 
solicitation is of no effect, and the crime solicited is iiot in fact com- 
mitted? B y  the clear weight of authority, the question must be an- 
swered in the affirmative. Cio?nmontuealtk v. Flagg 135 Mass., 545 
(solicitation to burn barn) ; S. v. Schleifer, 99 Conn., 432, 121 Stl . ,  805, 
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35 A. L. R., 952 (solicitation from public platform to murder and rob) ; 
W i s e m a n  v. Comntonwealfh,  143 Va., 631, 130 S. E., 249 (solicitation 
to embracery); 5'. v. Bowers, 35 S. C., 262, 14  S. E., 488, 28 A. L. R., 
847, 15  L. R. A., 199 (solicitation to burn dwelling house) ; 16 C. J., 
117; 8 R .  C. L., 350. The facts in the last cited case from South Caro- 
lina are identical in principle ~ v i t h  those in the case a t  bar. True, i t  
was held in  the Bowers case, supra, that  soliciting one to set fire to the 
dwelling house of another and giving him matches for that  purpose, 
besides offering him a reward, although the matches were not so used 
and the offer mas rejected, constituted an  attempt to commit the crime 
of arson, but i t  mas also held that  solicitation v i th in  itself was a separate 
indictable offense a t  common law. 

The defendant's contention that  the interposition of a resisting will 
between his bare solicitation, on the one hand, and the proposed illegal 
act, on the other, afforded him an  opportunity to resort to the locus 
penitentice of the l av ,  cannot avail, because the solicitation was com- 
plete before the resisting will of another had refused its assent and co- 
operation. Wharton Crim. Law, 179. 

I t  is provided by C. S., 970, that  so much of the common law "as is 
not destructive of, or repugnant to, or inconsistent with, the freedom 
and independence of this State, . . . not abrogated, repealed, or 
become obsolete," is i n  full force and effect in this jurisdiction. Speight 
v. Speight, 208 X. C., 132, 179 S. E., 461. 

The  verdict and judgment must be upheld. I t  is so ordered. 
No error. 

MART E. REEP, ADMINISTRATRIX OF THOMAS H. REEP, V. SOUTHERN 
RAILWAY COMPANY. 

(Filed 16 June, 1936.) 

Railroads D c: Negligence B +Evidence held insufficient to support doc- 
trine of last clear chance. 

Evidence disclosing that intestate was sitting on a crosstie of a railroad 
track, n-ith his head resting upon the extended fingers of his right hand. 
is held insufficient to support the submission of an issue involving the 
doctrine of the last clear chance in an action against the railroad for 
wrongful death, since under the evidence the engineer of the train, which 
struck and killed intestate, had the right to assume up to the last moment 
that the intestate would get off the track in time to avoid the accident. 

CLARKSON, J., dissents. 

APPEAL by the defendant from judgment based on verdict entered b j  
Pless, J., at  November Term, 1935, of GUILFORD. Reversed. 
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Younce & Younce for plaintiff, appellee. 
Richard C. Kelly and Kenneth M. Brim for defendant, appellant. 

SCIIEXCR, J. This action was instituted to recover damages for the 
wrongful death of the plaintiff's intestate, alleged to have been proxi- 
mately caused by the negligence of the defendant. 

Construing the evidence most favorably to the plaintiff, it tends to 
show that the intestate was sitting on the end of a crosst le of the railroad 
track of the defendant, with his head resting against the extended fingers 
of his right hand, when he mas struck by the engine of :t passenger train 
of the defendant. 

The jury, in answer to the first and second issues, found that the 
plaintiff's intestate was injured by the negligence of the defendant, and 
that the plaintiff's intestate was guilty of contributory negligence; and 
in answer to the third issue found that notwithstanding the negligence 
of the plaintiff's intestate the defendant by the exercise of reasonable 
care could have avoided the injury to said intestate. 

The defendant excepted to the submission of the third issue, and moved 
for judgment as of nonsuit both at the conclusion of the plaintiff's evi- 
dence and at  the close of all of the evidence. The exception was over- 
ruled and the motions were denied. These rulings of the court present 
the question as to whether there was sufficient evidence in this case to 
justify the submission of the issue involving the doctrine of the last clear 
chance. 

All that the evidence discloses is that the intestate was sitting on the 
crosstie with his head resting upon the extended fingers of his right 
hand. This was not sufficient to put the engineer upon notice that the 
intestate would not get off of the track before the engine reached and 
struck him. There is no evidence that any disability of the intestate 
was known or mas apparent to the engineer. The engineer therefore 
had a right to assume up to the last moment that the intestate would 
get off of the track. We therefore conclude that his Honor erred in sub- 
mitting the third issue, and that the answers to the first and second 
issues entitle the defendant to judgment. This case is governed by the 
principle enunciated in Redmom v. R. R., 195 N .  C., 764; Rives v. R. R., 
203 N.  C., 227; and Stover v. R. R., 208 N. C., 495. 

The judgment below is 
Reversed. 

CLARKSON, J., dissents. 
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F. J. LINDSAY v. J. F. SHORT, TRADING A N D  DOING BUSINESS AS J .  F. 
SHORT, LOCAL AND LONG DISTANCE HAULING, OF HALIFAX, VA. 

(Filed 15 June, 1936.) 

1. Appearance A a: Pleadings D a- 
A defendant has the right to make a special appearance and move to 

dismiss the action for want of jurisdiction. 
2. Process B e--N. C. Code, 491 ( a ) ,  does not authorize service of process 

in action for abuse of process against nonresident auto owner. 
The statute authorizing service of summons on nonresident auto owners 

by service on the Commissioner of Revenue does not warrant the service 
of summons in the manner provided upon a nonresident omner in an 
action for abuse of process based upon such owner's arrest of plaintiff 
after a collision between their cars in this State, since the action fo r  abuse 
of process does not arise out of a collision in which defendant mas in- 
volved by reason of the operation of his automobile in this State. 

APPEAL by the defendant from Warlick, J., at  April  Term, 1936, of 
ROCKINGHAM. Reversed. 

This  was a civil action to  recover damages (1) for injuries arising 
out of a collision between the automobile of the plaintiff and the truck 
of the defendant, alleged to  have been caused by the negligence of the 
defendant, and ( 2 )  for abuse of process in  having the plaintiff arrested. 

Service of summons mas had upon the Commissioner of Revenue of 
North Carolina, as agent of the nonresident defendant, J. F. Short, 
under chapter 75, Public Laws 1929, section 491 ( a ) ,  N. C. Code of 
1935 (Michie). The  defendant entered a special appearance and mored 
to dismiss the alleged cause of action for abuse of process for the reason - 
that  the court was without jurisdiction thereof, due to the fact that  
there had been no legal and valid service of process therein. The  motion 
was granted by the clerk of the court, but, upon appeal, was denied by 
the judge holding the courts of the district, and the defendant appealed 
to the Supreme Court, assigning such denial as error. 

Sharp & Sharp for plaidiff, appellee. 
Brown. & Trotter for defendant, appellant. 

SCHENCK, J. "The right to dismiss an action for want of jurisdic- 
tion by entering a special appearance for the purpose is  imbedded in our 
procedure." Smith  v. Haughton, 206 N.  C., 587. 

I t  is  provided by the statute, section 491 (a) ,  N. C. Code of 1935 
(Michie), that  the acceptance by a nonresident of the right and privilege 
to operate a motor vehicle on the public highways of the State "shall be 
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deemed equivalent to the appointment by such nonresident of the Com- 
missioner of Revenue . . . to be his true and lawful attorney upon 
whom may be served all summonses or other lawful process in any action 
or proceeding against him, growing out of any accident or collision in 
which said nonresident may be involved by reason of the operation by 
him, for him, or under his control or direction, express or implied, of a 
motor vehicle on such public highway of this State, and said acceptance 
or operation shall be a signification of his agreement that  any such 
process against him shall be of the same lcgal force and ~ a l i d i t y  as if 
served on him personally." 

We are of the opinion, and so hold, that  the foregoing statute does not 
embrace an  action for abuse of process in  having the plaintiff arrested. 
An action for abuse of pyocess cannot be said to be an  action growing out 
of any accident or collision in wliich the defendant was involved by 
reason of the operation by him, for him, or under his control or direc- 
tion, of a motor vehicle on a public highway of this State. 

The  action for abuse of process not being embraced in the statute, the 
service of summons upon the Commissioner of Revenue was void in so 
far  as such action is concerned, and the judgment of the Superior Court 
upholding such service is  

Reversed. 

STATE v. WILLIE LEE GALLMAN. 

(Filed 15 June, 1936.) 

Homicide H &Evidence of defendant's guilt of murder in the Arst degree 
held sufficient to  be submitted to  the j u ~ y .  

Evidence for the State tepding to show that after a fight between de- 
fendant and another, and after both had left the scene, defendant returned 
some thirty minutes later, overtook his antagonist as  he was hauling 
wood in the pursuit of his business, and shot him three times, inflicting 
mortal wounds, is held sufficient to be submitted to the .lury on the charge 
of murder in the first degree, and defendant's contention, based solely on 
his own evidence, and with entire disregard to the State's evidence, that 
there was no evidence of premeditation and deliberation, is untenable. 

APPEAL by defendant from Clement, J., a t  January  Term, 1936, of 
FORSYTH. 

Criminal prosecution, tried upon indictment charging the defendant 
with the murder of one J o h n  Gaston. 

Verdict: Guilty of murder i n  the first degree. 
Judgment : Death by asphyxiation. 
The  prisoner appeals, assigning errors. 
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Attorney-General Seataell and Assistant Attorneys-General ilIclTIullan 
and Brztfon for the State,  appellee. 

J o h n  D. Slawter for defendant, appellant. 

STACY, C. J. The evidence on behalf of the State tends to show that 
on 31 December, 1935, John Gaston and another were shooting pool for 
money at  a pool room in the city of Winston-Salem. The defendant was 
present, acting as stakeholder. Upon winning the game, as he con- 
tended, Gaston demanded the stakes, which the defendant declined to 
give him. An argument ensued and resulted in  a fight between the 
defendant and Gaston, his son and brother, who were also present. The 
defendant broke away and ran. I n  about thirty minutes he returned 
with a 22-rifle. Gaston and his son, in  the meantime, had gone about 
their business hauling wood. The defendant overtook them at  Lucy 
Gunter's home. As Gaston started off with his truck, the defendant shot 
him three times, inflicting wounds from which he died several days 
thereafter. 

The defendant contended that  the deceased was alighting from the 
truck in a threatening manner, and that  he shot in  self-defense. The 
jury accepted the State's version of the killing and rejected the defend- 
ant's plea. 

The defendant's first contention that no  evidence of premeditation and 
deliberation appears on the record is without substantial merit, as it is 
based solely upon his own evidence, and disregards entirely the evidence 
offered by the State. The motions to nonsuit on the capital charge, 
made under the Mason 9c t ,  C. S., 4643, were properly overruled. 8. c. 

Buffkin, 209 N. C., 117; S .  v. Evans,  198 N. C., 82, 150 S. E., 678; 
S. c. Miller, 197 N .  C., 445, 149 S. E., 590; S .  v .  Lipscomb, 134 N .  C., 
669, 47 S. E., 44. 

The remaining exceptions are equally untenable. They have all been 
examined, with the care which a capital case imposes, and found want- 
ing in merit. I t  would be only a matter of repetition to consider them 
seriatim i n  an  opinion. 

The defendant has been tried in strict conformity to the established 
rules and sentenced as the law commands. 

The verdict and judgment will be upheld. 
No error. 
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STATE r. J. W. BRADLEY AND JAMES MADDRET. 

(Filed 15 June, 1936.) 
1. Criminal Law J a- 

A motion in arrest of judgment properly challenges the sufficiency of 
the warrant to charge a crime. 

2. Concealed Weapons B a-Warrant held fatally defective in failing to  
charge that  defendant carried concealed weapon off his own premises. 

I n  this prosecution for carrying a concealed weapon, the warrant is held 
fatally defective in failing to embrace in the charge the essential element 
of the offense that the weapon was carried concealed by defendant off 
his own premises, the warrant itself excluding the charge that the weapon 
was carried off the premises by charging that defendant carried an un- 
concealed weapon off his premises. C. S., 4410. 

3. Criminal Law J a- 
A motion in arrest of judgment for fatal defect appearing upon the 

face of the record may be made a t  any time in any court having juris- 
diction of the matter. 

APPEAL by defendants from Hill, Special Judge, at March Term, 
1936, of FORSYTH. 

Criminal prosecutions, consolidated and tried upon identical war- 
rants, each charging that  the defendant therein named "did unlawfully 
and willfully have and carry concealed about his person a deadly 
weapon, to wit, a certain pistol, and did carry off his  premises, uncon- 
cealed, a deadly weapon, to  wit, a certain ," against the 
form of the statute in such cases made and provided, etc. 

Verdict: "Guilty of C. C. W." 
Judgments:  Two years on the roads as to each of tke defendants. 
Defendants appeal, assigning errors. 

Attorney-General Seawell and Assistant Attorney-General NcXul lan 
for the State, appellee. 

John C. Wallace and Parrish & Deal for defendants, appellants. 

STACY, C. J. D o  the warrants charge a crime? The question is 
properly presented by motions in arrest of judgment. S.  v. Tarlton, 
208 K. C., 734; S. v. McKnight, 196 N.  C., 259, 145 13. E., 281; S .  v. 
Grace, 196 N .  C., 280, 145 S. E., 399; S .  v. Mitchem, 188 S. C., 608, 
125 8. E., 190. 

I t  is  provided by C. S., 4410, that  if anyone, "except when on his 
own premises," or '(not being on his own lands," shall carry concealed 
about his person, any pistol, gun, or  other deadly weapon, he shall be 
guilty of a misdenleanor." I t  was said in S.  v. Perry, 120 N. C., 580, 



N. C.] S P R I N G  T E R M ,  1936. 291 

26 S .  E., 915, that  the use of these exceptive phrases in the statute has 
the effect of restricting the legal right to carry concealed weapons to 
those who are in the privacy of their own premises. S. u. Terry, 93 
N. C., 585. 

Being off the premises of the accused, or not being on his own lands, 
is an  integral par t  of the offense condemned by the statute. S. v. John- 
son, 188 N. C., 591, 125 S. E., 183; S. v. Connor, 142 N. C., 700, 5.5 
S. E. ,  7s:. Even if this were considered an exception or proviso, not 
necessary to be negatived in the indictment (8. v. Smith,  157 N. C., 578, 
72 S.  E., 853)) still the present warrants would seem to be insufficient, 
for i t  is expressly alleged the defendant "did carry off his premises, 
unconcealed, a deadly weapon." This would seem to exclude the idea 
that  the first allegation was also intended to  mean while off his own 
premises. S. v. I'anderburg, 200 N. C., 713, 158 S. E., 248. 

A motion in  arrest of judgment, perforce predicated upon some fatal  
error or defect appearing on the face of the record, may be made a t  any 
time in  any court having jurisdiction of the matter. S. v.  Bazter, 205 
IT. C., 90, 179 S. E., 450; S. v, HcXnight,  supra. 

Judgments arrested. 

GEORGE BEVAN, BY HIS NEXT FRIEND, F. C. BEVAN, v. G. E. CARTER. 

(Filed 15 June, 1936.) 

1. Evidence K &Opinion testimony in this case held incompetent as 
invading the province of the jury. 

This was an action to recover for injuries sustained when plaintiff was 
struck by a car driven by defendant. Defendant contended that the acci- 
dent was unavoidable, and was permitted to testify that it was not possi- 
ble for him to have avoided hitting plaintiff. Held: The testimony in- 
vaded the province of the jury, and its admission constitutes reversible 
error. 

2. Kegligence D a- 
I t  is necessary that defendant plead contributory negligence in order 

to be entitled to the submission of the issue to the jury. C. S., 523. 

3. Negligence C b- 
A four-year-old child is incapable of negligence, primary or contributory. 

APPEAL by plaintiff from Pless, J., at  September Term, 1935, of 
DAVIDSOK. 

Civil action to  recover damages for alleged negligent in jury  to plain- 
tiff, a four-year-old child, who sustained a broken leg when hit  by a Ford 
sedan automobile owned and operated by the defendant. 
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The evidence is in conflict as to whether plaintiff's injury was the 
result of defendant's negligence or unavoidable accident. 

The  defendant, as a witness in his own behalf, was permitted to testify 
as follows: "Q. State to the jury whether there was any possible may 
for you to avoid hitting the child.'' (Objection; overruled; exception.) 
"A. Xone that  I could see." 

The following instruction to the jury constitutes one of plaintiff's 
exceptive assignments of error : 

"The question of contributory negligence of the plaintiff is usually 
submitted to the jury in a separate issue. I n  cases of this kind, how- 
ever, due to the nge of this young boy, the court is submitting it all to 
you in  one issue, but you mill consider that  question, the question of the 
alleged contributory negligence of the young boy in determining the 
answer to the first issue." Exception. 

I n  substance, this instruction was repeated several times during the 
charge. 

The jury answered the issue of negligence in favor of the defendant. 
F rom judgment on the verdict plaintiff appeals, assigning errors. 

Ford M.  Xeyers for plaintiff, appellant. 
J .  M.  Danciel, Jr., and Phillips & Bower for defendant, appellee. 

STACY, C. J. Was  i t  competent for the defendant to express the 
opinion that  there was no possible way for him to avoid hitting the 
plaintiff? The authorities say, '(No." 

I n  Jeffm'es v. R. R., 129 N. C., 236, 39 S. E., 836, the following ques- 
tion, propounded to the engineer of the railroad compzny, was held to  
be objectionable: "After you saw the child, was anything not done that  
could have been done to save the child?'' Likewise, i n  Pkifer v. R. R., 
122 N. C., 940, 29 S. E., 578, a new tr ial  was ordered because the plain- 
tiff was asked, "Were you careful?'' and was allowed to answer, "Yes, I 
was careful." This was the very question the jury was impaneled to 
decide. Stanley v. Lbr. Co., 184 N .  C., 302, 114 S. E., 385; Raynor v. 
R. R., 129 N .  C., 195, 39 S. E., 821. 

Second: Was  i t  proper to submit to the jury the co~~ t r ibu to ry  negli- 
gence of the plaintiff? The answer is, "No." 

I t  was said in  Campbell v. Laundry, 190 N .  C., 649, 130 S. E., 638, 
"A child 4 years old is incapable of negligence, primary or contribu- 
tory." Furthermore, there is no plea of contributory negligence. C. S., 
523. Nor  would such a plea avail as against a four-year-old plaintiff. 
Jordan v. Asheville, 112 N. C., 743, 16 S. E., 760. 

New trial. 
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WACHOT'IA BAN< ,4ND TRUST COMPANY, EXECUTOR OF HARRY E. 
NISSEN, v. ATLANTIC GREYHOUND LIKES ET AL. 

(Filed 15 June, 1936.) 

1. Death B +Mortuary tables are  but evidence of life expectancy. 
The mortuary tables, C .  S., 1790, are but evidence of life expectancy, to 

be taken in connection with other evidence of health, constitution, and 
habits, and an instruction that intestate's life espectancy was so many 
years, based upon the tables, riolates this rule and the rule against an 
expression of opinion by the court as to whether a fact is sufficiently 
proven. C. S., 564. 

2. Appeal and Error J g- 
Where a new trial is awarded on one exception, other exceptions relat- 

ing to matters which may not arise upon a subsequent hearing need not 
be considered. 

3. Appeal and Error A f- 

Where judgment is entered on appeal to the Superior Court granting 
defendants a new trial, they are not entitled to be heard on their appeal 
to the Supreme Court unless and until reversible error has been made to 
appear on plaintiff's appeal. 

APPEAL by plaintiff and defendants from Hill, Special Judge, a t  
January  Term, 1936, of FORSYTH. 

Civil action to recover damages for death of plaintiff's testator, 
alleged to have been caused by the wrongful act, default, or neglect of 
the defendants. 

Plaintiff's testator, H a r r y  E. Nissen, who was chief of the fire depart- 
ment of the city of Winston-Salem, was killed between 2 :00 a i d  3 :OO 
o'clock on the morning of 25 November, 1932, a t  a street intersection, 
when a bus of the defendant Atlantic Greyhound Lines, driven by 
Bernie W. Phillips, collided with an  automobile in which Xissen was 
being driven to a fire. The case was tried in  the Forsyth County 
court and resulted in  verdict and judgment for plaintiff. The defend- 
ants appealed to the Superior Court of Forsyth County, assigning forty- 
four errors. 

Upon hearing the appeal i11 the Superior Court, four of defendants' 
assignments of error were sustained, the cause remanded for a new trial, 
and the remaining forty assignments of error Tvere overruled. We are 
invited to review the entire judgment of the Superior Court, both plain- 
tiff and defendants appealing. 

Xanly ,  Hendren & Womble and Parrish & Deal for plaintiff. 
Hutchins h Parker, Rateli fe,  Hudson & Frrrell, and James E. Gay 

for defendants. 
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STACY, C. J. The trial court instructed the jury with respect to the 
mortuary table as follows: "So the court instructs you, by referring to 
the mortuary table of the statute, that the expectancy of a person 59 
years of age would be fourteen and seven-tenths years." This was as- 
signed as error, and the Superior Court sustained the exception. The 
ruling is supported by the decisions in Taylor  v. C o n s h c t i o n  Co., 193 
N.  C., 775, 138 S. E., 129, and Hubbard z:. R. R., 203 N. C., 673, 166 
S. E., 802. 

The use of the mortuary table seems quite easily m sunderstood. I t  
is competent as evidence, but only "as evidence, with other evidence as 
to the health, constitution, and habits" of such person. C. S., 1790; 
Y o u n g  v. W o o d ,  196 N .  C., 435,146 S. E., 70. For the court to make it 
definitive violates not only the evidence rule, but alscl the prohibition 
against expression of opinion as to "whether a fact is fully or sufficiently 
proven." C. S., 564; Cogdill v. Hardwood Co., 194 N. C., 745, 140 
S. E., 732. 

Rulings upon other exceptions could only be anticipatory, perhaps 
supererogatory, as they may not arise on another hearing, hence, we 
affirm the judgment without presently adverting to them. Pemberton 
v. Greensboro, 208 N.  C., 466, 181 S. E., 258. 

The defendants are not entitled to be heard on their appeal unless and 
until reversible error has been made to appear on plaintiff's appeal. 
Wil l iams  v. Stores Co., 209 N. C., 591; Lettermalt v. Miller, 209 N .  C., 
709. 

Plaintiff's appeal, Affirmed 
Defendants' appeal, Dismissed. 

STATE v. JOHN KINYOK. 

(Filed 15 June, 1936.) 

Criminal Law L a- 
Where defendant, convicted of a capital felony, fails to file a brief in 

the Supreme Court, the appeal will be dismissed on motion of the Attor- 
ney-General after an examination of the record discloses no error. Rules 
of Practice in the Supreme Court 27 and 28. 

APPEAL by defendant from Grady,  J., at November Term, 1935, of 
GRANVILLE. 

Motion by the State to dismiss defendant's appeal. 
Appeal dismissed. 
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DEVIN, J. T h e  defendant was tried upon a bill  of indictment charg- 
ing  h i m  wi th  the  felony of rape, and  was convicted and  sentenced to 
death. Defendant  gave notice of appeal  a n d  has  filed i n  this Cour t  
statement of case on  appeal,  bu t  has  filed no brief. 

T h e  Attorney-General moves to  dismiss the appeal  f o r  fa i lu re  to  com- 
ply wi th  Rules  27 and  28 of th i s  Court.  T h i s  motion must  be allowed, 
but, a s  i s  customary i n  capi tal  cases, we have examined the  record to see 
if a n y  e r ror  appears. T h e  only exception noted a t  the t r i a l  was t o  the 
refusal  of the  t r i a l  court  to  allow defendant's motion f o r  judgment as  
of nonsuit. 

I n  this  we find n o  error, nor  do we find a n y  e r ror  i n  the  record. S. v. 
Dunlap, 208 N. C., 432. 

Appea l  dismissed. 

JOHN L. ATKINS, ON BEHALF O F  HIMSELF 4 S D  ALL OTHER CITIZESS AND 

TAXPAYERS OF THE CITY O F  DURHAM, WHO MAY DESIRE TO JOIK HIM 
IN THIS ACTION, V. CITY O F  DURHAM. 

(Filed 15 June, 1936.) 

1. Municipal Corporations B c-Establishment a n d  maintenance of play- 
grounds held governmental function of populous city. 

Municipal corporations are  given authority by N. C. Code, 2795, 2776 
( b ) ,  2787 (12), to establish parks and playgrounds necessary to the main- 
tenance of the health of their inhabitants, and an ordinance of a popn- 
lous industrial city which provides for the issuance of bonds to establish 
and maintain parks and playgrounds for the children of the city is held 
a valid exercise of its police power under legislative authority for the 
promotion of the public health, safety, and morals. 

2. Taxation A a-Bonds t o  establish and  maintain playgrounds in popu- 
lous city held fo r  necessary municipal expense not  requiring vote. 

Defendant municipality proposed to issue i ts  bonds to establish and 
maintain playgrounds for its children. I t  appeared that  defendant is a 
populous industrial city, that  i t  had never defaulted on its bonds, prin- 
cipal or interest, that  its tax rate is within the prescribed limitations, 
and that  no petition had been filed demanding that  the question be sub- 
mitted to the voters, although the ordinance provided that  i t  should not 
take effect for thirty days in order to afford the prescribed time for the 
filing of such petition under the Municipal Finance Act. Held: The 
bonds are  for a necessary municipal expense within the meaning of 
Art. VII, sec. 7, of the Constitution of Sorth Carolina, and it  is not 
required that  the issuance of the bonds be submitted to a vote of qualified 
electors of the municipality. 

APPEAL by plaintiffs f r o m  Frizzelle,  J., a t  4 M a y  Term, 1936. F r o m  
DURHAM. Affirmed. 
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This is an action brought by plaintiffs against defendant to restrain 
it from issuing $25,000 of bonds for public parks and plsygrounds. The 
prayer of plaintiffs is as follows: 

"1. That the defendant be perpetually restrained and enjoined from 
issuing and selling the said bonds, and from levying and collecting the 
said tax upon the taxable property of the city of Durham, authorized to 
pay the principal and interest of said bonds, for the reason that, 

"(a) The acquiring of lands or rights in lands for public parks and 
playgrounds and the development and improvement of such lands and 
other lands now owned by the city of Durham, and the furnishing 
thereof with equipment and apparatus, is not a nece83sary expense of 
the city. 

"(b) The said bonds are for a purpose other than the payment of the 
necessary expenses of the city, and the question of the issuance of the 
said bonds and the levy of said tax has not been approved by the voters 
of the municipality at  an election as provided in the said the Municipal 
Finance Act. 

"(c) That the city is attempting to pledge its faith and loan its credit 
and collect a tax for purposes other than a necessary expense of the city, 
without the vote of a majority of the qualified voters therefor." 

The defendant set up certain facts showing that the proposed bonds 
were for a necessary expense in the promotion of health, safety, and 
morals of the people of the city of Durham. That the estimated popula- 
tion of the city of Durham at this time is 64,000. That there are 7,580 
white children in the public schools of the defendant city, and 4,890 
colored children in the public schools of the defendant city. That there 
are approximately 12,700 industrial workers, residents 3f the defendant 
city. That the assessed valuation of real and personal property for 
taxation for the fiscal year 1935-1936 is $70,718,558. That the city tax 
rate for the said fiscal year is $1.70 on the $100 valuation. That the 
defendant city has never defaulted in the payment of interest or bonds. 

By agreement of counsel, the case was heard on its merits by his 
Honor, J. Paul  Frizzelle, Judge presiding, at Durham, N. C. 

After hearing the evidence and argument of counsel, the court held as 
a matter of law that the ordinance authorizing the $25,000 Public Park 
Bonds was a valid and subsisting ordinance of the city of Durham, and 
that said defendant in enacting said ordinance was perfclrming a govern- 
mental function, useful and necessary in the preservation and promotion 
of the health, safety, and morals of the people, to which plaintiff ex- 
cepted and assigned same as error. Exception No. 1. 

After hearing the evidence and argument of counsel, the court held as 
a matter of law that the proposed issuance of said bonds for public park 
purposes and the proposed levying of a tax to pay the same and the 
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annual interest thereon is a necessary expense and does not fall within 
the inhibition of Article VII ,  section 7, of the Constitution of the State 
of North Carolina; to which   la in tiff excepted and assigned the same 
as error. Exception No. 2. 

The court signed the judgment as set out in the record, to which plain- 
tiff excepted and assigned same as error. Exception No. 3. 

The  following judgment was rendered in the court below: "This 
cause coming on for a hearing upon the complaint of the  lai in tiff, to be 
used as an  affidavit, before his Honor, J. Pau l  Frizzelle, Judge ~ r e s i d -  
ing, and the defendant entering a general appearance and filing answer, 
upon the answer used as an  affidavit in motion to dismiss, and by agree- 
ment of counsel, the case being heard on its merits, after the hearing of 
the pleadings and evidence offered, and the argumeuts of counsel, I find 
the following facts : 

"1. That  the plaintiff is a taxpayer of the city of Durham. 
"2. That  the defendant city of Durham is a municipal corporation, 

duly created, organized, and existing under and by virtue of law, and 
possessed with certain powers and authorities conferred upon and dele- 
gated to i t  by the Legislature of the State of North Carolina, in particu- 
lar, those powers set out in section 2787, section 2776, and section 2795, 
Consolidated Statutes of North Carolina. 

"3. That  the population of the city of Durham in 1570 consisted of 
256 inhabitants; and that  the population of the city of Durham in 1890 
was 5,485; and in  1900 was 6,679; and in  1910 was 18,241; and in 1920 
was 21,719; and in 1930 was 52,037; and that  the estimated population 
of said city of Durham at  this time is 64,000. 

"4. That  the outlays and maintenance of the public parks and play- 
grounds for recreational department of the city of Durham for the year 
1925 were $5,400; and that said amount has gradually arisen, and said 
outlays aforesaid for the Fear 1935 were $20,937.25. That  small fees are 
charged and collected in connection with the operation of the swimming 
pools and use of said conveniences in the public parks and playgrounds 
of said defendant city, which fees are grossly less than the actual annual 
outlays and expenses incident for the maintenance of said parks, play- 
grounds, and recreational centers. 

"5. That  the assessed valuation of real and personal property listed 
for taxation for the fiscal year 1935-1936 is $70,718,558, and that the 
defendant city of Durham has never defaulted in  the payment of inter- 
est and bonds. 

"6. That  the governing body of the defendant city of Durham on 
20 April, 1936, duly adopted an ordinance authorizing $25,000 Public 
Pa rk  Bonds, all in the form, words, and figures as set out in the com-, 
plaint. 
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"From the foregoing facts, the court arrives at the following conclu- 
sions of law: 

"1. That the ordinance authorizing $25,000 Public I'ark Bonds was 
duly passed by the governing body of the defendant city of Durham, 
on 20 April, 1936, and the same is a valid and subsisting ordinance of 
the defendant city of Durham, and said defendant city of Durham, in 
enacting said ordinance, was performing a governmentrtl function, use- 
ful and necessary in the preservation and promotion of the health, safety, 
and morals of the people. 

"2. That the proposed issuance of said bonds for said public park 
purposes, and the proposed levying of a tax to pay the same and the 
annual interest thereon, is a necessary expense, and does; not fall within 
the inhibition of Article VII ,  section 7, of the Constitution of the State 
of North Carolina. 

"From the foregoing findings of facts and conclusions of law, it is 
ordered, adjudged, and decreed that the prayer for the restraining order 
herein be and the same is denied, and this cause is dismissed and thc 
defendant will recover its costs, to be taxed by the clerk. J .  Paul 
Frizzelle, Judge presiding." 

The plaintiffs made the following exceptions and assignments of error: 
"His Honor erred in holding that the ordinance authorizing the $25,000 
Public Park Bonds is a valid and subsisting ordinance of the defend- 
ant city of Durham, and that said city of Durham in enacting said 
ordinance was performing a governmental function, urleful and neces- 
sary in the preservation and promotion of the health, safety, and morals 
of the people. His  Honor erred in holding as a matter of law that the 
proposed issuance of said bonds for said public park purposes and the 
proposed levying of a tax to pay the same and the annual interest 
thereon is a necessary expense and does not fall within the inhibition 
of Article V I I ,  section 7, of the Constitution of the State of North 
Carolina. His  Honor erred in signing the judgment as set out in  the 
record." 

The exceptions and assignments of error made by plaintiffs and other 
necessary facts will be set forth in the opinion. 

W .  H.  HofEer for plaintiffs. 
S .  C .  Chambers for defendant. 
J .  1,. illorehead, amicus cur&. 

CLARKSON, J. We do not think that any of the exceptions and assign- 
ments of error made by plaintiffs can be sustained. The record dis- 
closes that the city of Durham now has many parks a.?d playgrounds, 
among them "Long Meadow Park," a gift to the city of Durham "for 
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the white people of Durham County," and "Hillside Park," "for the 
colored people of Durham County." 

The city council of the city of Durham passed the following ordi- 
nance : 

"Section 1. That  the city of Durham issue its bonds pursuant to the 
Municipal Finance Act, as amended, in an  amount not exceeding 
$25,000, for the purpose of acquiring lands or rights in lands for public 
parks and playgrounds, including any buildings thereon a t  the time of 
acquisition, and the development and improvement of such lands and 
other lands now owned by the city of Durham and dedicated for public 
park purposes, together with the construction or reconstruction of build- 
ings thereon and the furnishing thereof with equipment and apparatus. 

"Sec. 2. That  a tax sufficient to pay the principal and interest of 
said bonds shall be annually levied and collected. 

"Sec. 3. That  a statement of the debt of the city has been filed with 
the clerk and is open to public inspection. 

"Sec. 4. Tha t  this ordinance shall take effect 30 days after its first 
publication, unless i n  the meantime a petition for its submission to the 
roters is filed under said act, and that  i n  such e ~ e n t  it shall take effect 
when approved by the roters of the city at an election as provided in 
said act." 

N. C. Code, 1935 (Michie), sec. 2947, in part, is as follows: "Ordi- 
nance requiring popular vote.-(1) When Vote Required.-If a bond 
ordinance provides that i t  shall take effect thir ty days after its first 
publication, unless a petition for its submission to the voters shall be 
filed in  the meantime, the ordinance shall be inoperative without the 
approval of the roters of the municipality a t  an  election if a petition 
shall be filed as provided in  this section. (2 )  Petition Filed.-,l peti- 
tion demanding that  a bond ordinance be submitted to the voters may be 
filed with the clerk within thir ty days after the first publication of the 
ordinance. The petition shall be in writing and signed by voters of the 
municipality equal i n  number to a t  least twenty-five per centum of the 
total number of registered voters in the municipality, as shown by the 
registration books for the last preceding election for municipal officers 
therein," etc. 

I n  Hill v. Elizabeth City, 291 Fed., 194 (210), (written by Judge 
H. G. Connor, U. S. District Judge for Eastern District of S o r t h  Caro- 
lina), i t  is said:  "Section 2947, par. l, provides for the ?laction before 
bonds are issued, upon a petition to be filed within 30 days after the 
first publication of the ordinance. N o  such petition having been filed, 
the board of aldermen, on 9 October, 1922, adopted an ordinance for 
directing the issuance of the bonds. I find no valid objection to the 
proceedings taken by the board of aldermen, entitling plaintiff to enjoin 
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the issuance of the bonds." This decision is direct authority for denying 
the restraining order, but we go further. 

When this ordinance was passed the city of Durham had a population 
estimated at 64,000, and 12,470 children enrolled in the public schools- 
7,580 white and 4,890 colored. There were approximately 12,700 indus- 
trial workers. The outlay for parks and playground3 for 1935 was 
$20,937.25. The assessed value of real and personal property for the 
year 1938-1936 is $70,718,558. The defendant city has never defaulted 
in the payment of interest or bonds. The city tax rate is $1.70 on the 
$100.00 valuation. 

Const. of N.  C., Art. V I I ,  see. 7, is as follows: "Xo county, city, 
town, or other municipal corporation shall contract any debt, pledge its 
faith, or loan its credit, nor shall any tax be levied or (collected by any 
officers of the same, except for the necessary expenses thereof, unless by 
a vote of the majority of the qualified voters therein." 

K. C. Code, supra, see. 2795, in  part, is as follows: "The governing 
body is hereby given power to make such rules and regulations, not in- 
consistent with the Constitution and laws of the State, for the preserva- 
tion of the health of the inhabitants of the city, as to them may seem 
right and proper." 

Section 2776-Art. 11 (A)-Recreation Systems and Playgrounds. 
(b) : "The city council or governing body of any city or town, or the 
county comnlissioners or governing body of any county, or the board of 
trustees or governing body of any school district, may dedicate and set 
apart for use as playgrounds, recreation centers, and other recreational 
purposes, any lands or buildings, or both, owned or leased by such 
municipality and not dedicated or devoted to another and inconsistent 
public use; and such municipality may, in such manner as may now or 
hereafter be authorized or provided by law for the acquisition of lands 
or buildings for public purposes, acquire or lease lands or buildings, or 
both, for said recreational purposes; or, if there be no law authorizing 
such acquisition or leasing of such lands or buildings, the governing 
body of any such municipality is empowered to acquire lands or build- 
ings, or both, for such purposes by gift, purchase, condemnation, or 
lease." 

Section 2787-grt. 15-Powers of Municipal Corporations. (12) 
"To acquire, lay out, establish, and regulate parks within or without the 
corporate limits of the city for the use of the inhabitants of the same." 

The General Assembly, from the above quoted law, has given the 
governing body of municipal corporations plenary power to establish 
parks and playgrounds. The only contention of plaintiffs is that they 
are not a necessary expense and require a vote of the people under 
Art. V I I ,  sec. 7, supra, of the Constitution of North Carolina. 



N. C.] SPRING TERM,  1936. 301 

From the facts on this record, we think the ordinance a valid exer- 
cise of its police power under legislative authority, and the bonds were 
for a necessary expense and did not require a vote of the municipality. 

I n  the case of Storm v. Town of Wrightsville Beach, 189 N. C., 673 
(681), speaking to  the subject, i t  is said:  "The question, what is a 
necessary expense, which is a judicial one for the courts to determine, is 
one that  cannot be defined generally so as to fit all cases which may 
arise in the future. As we progress, we look for better moral and 
material conditions and the governmental machinery to provide them. 
'Better access to the good things of life for all people,' safety, health, 
comfort, convenience in  the given locality. Webster defines necessary: 
'A thing that is necessary or indispensable to some purpose; something 
that  one cannot do without;  a requisite; an  essential.' What  is  a 
necessary expense for one locality may not be a necessary expense for 
another. Fawcett v. Xt .  Airy, 134 N.  C., p. 125; Keith v. Loclcha~t, 
171 X. C., p. 451. . . . The term in the Constitution, 'necessary 
expense,' is not confined to expenses incurred for purposes absolutely 
necessary to the very life and existence of a municipality, but i t  has a 
more comprehensive meaning. It has  been held in this jurisdiction that  
streets, ~raterworks, sewerage, electric lights, fire department and system, 
municipal building, market house, jail or guard house are  necessary 
expenses," citing numerous authorities. 

I n  White v. Charlotte, 203 N .  C., 573 (575), is the following: ('The 
facts alleged in  the complaint i n  this action are not sufficient to deter- 
mine as a matter of law whether or not the defendants, in maintaining 
a public park in the city of Charlotte, and providing in said park a 
swing for the use of children and others who use said park for purposes 
of recreation, were thereby engaged in the performance of a govern- 
mental function only. Fo r  that  reason, there was no error in over- 
ruling the demurrer filed by the defendants." 

McQuillan, Municipal Corporations (2d Ed.) ,  Vol. 3, see. 1256 
(1154), pp. 773-4, says: "I t  has been stated 'there is no one feature of 
city life which more greatly adds to its beauty and attractiveness than a 
well ordered park and boulevard system.' I n  densely populated cities, 
public parks are manifestly essential to  the health, comfort, and pleasure 
of their citizens. Generally, express power is conferred on munici- 
palities to purchase land for a park, or else power to purchase land for 
public purposes is construed to authorize the purchase of land for such 
purposes. So, generally, a municipality may lease lands for a public 
park. Likewise, the acquisition of land for a public park is for  a 
'public purpose' so as to authorize condemnation proceedings for such 
purpose," etc. 
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I n  the recent case of Hale v. Comr. of Internal Revenue, before U. S. 
Board of Tax Appeals, Docket No. 67105, decided 19 November, 1935 
(not yet published in the reports), the Board said: "We think it defi- 
nitely settled by the great weight of authority that the establishment 
and maintenance of public parks by a municipality is a public or govern- 
mental function. Everett B. Sherman, 27 B. T. A., 1169; Affd., Com- 
missioner v. Sherman, 69 Fed. (2d), 755; Kellar v. City of Los Angeles, 
179 Cal., 605, 178 Pac., 505; Williams v. City of Birmingham, 121 
S. R., 14; Epstein v. City of New Haven, 132 Atl., 46'7; Petty v. City 
of Atlanta, 148 S. E., 747; Board of Parlc Commissione'rs v. Prinz, 127 
Ky., 460, 105 S. W., 948. So, also, the maintenance of a public bathing 
beach is held to be a public function. Gensch v. Cihy of Milwaukee, 
190 N. W., 843; Nemet v. City of Kenosha, 172 N. TV., 711; Bolster 
v. City of Lawrence, 225 Mass., 387, 114 N. E., 722. 

"The general duty of a city to preserve the public health of its citizens 
is governmental, City and County of Denver v. Maurer, 106 Pac., 875, 
and the right of the municipality to maintain such recreational facilities 
as public parks, bathing beaches, and playgrounds rests on its duty to 
maintain public health. Board of Parlc Comrs. v. Pm'na, supra; Comr. 
v. Sherman, mpra. 

"The care of the public health is, undoubtedly, a subject matter of 
general concern, and how it shall be accomplished is a public question. 
When its accomplishment is left to the municipality, it ,acts as a govern- 
mental agency and not in a proprietary capacity. S5ibilia v. Phila- 
delphia, 279 Pa., 549, 124 Atl., 273." There was no appeal from this 
decision. 

The above so fully sustains defendant's contention, citing a wealth of 
authorities, that we do not give other cases of like import from different 
other states. 

Mr. Morehead, in his brief as amicus curic~, also cites many authorities 
sustaining the position of Mr. Chambers, attorney for defendant, that 
parks and playgrounds were a valid exercise of the police power in the 
promotion of health, safety, and morals, and were a necessary expense 
and, therefore, did not impinge Art. VI I ,  see. 7, supra, of the Const. of 
North Carolina. We quote interesting extracts from his brief: "Turn- 
ing to the question of the influence of parks and playgrc~urids upon juve- 
nile delinquency, we submit the following from a report of tlie National 
Recreation Association, which shows : 'T7ice and Recreation-Extensire 
studies and investigation disclosed that 95% of all offenders brought 
before the courts of the country had no opportunity as children for 
wholesome recreation, that they had not been reached or influenced by 
miy organized program for boys and girls; and that the first offense in 
erery instance had been due to lack of proper supervision for leisure 
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time. This condition was especially noticeable in the slums of larger 
cities, where children were forced to play i n  the streets, and that  these 
children, as products of the streets, furnished splendid material as re- 
cruits for  organized gangs and racketeers. Delinquency and Recrea- 
tion-Studies made in several of the larger cities of the United States - 

have shown that  juvenile delinquency increases in  direct proportion to  
the distance from organized playgrounds. I t  is an  obvious fact that  a 
normal boy or gir l  will select an opportunity for wholesome play under 
wholesome conditions if this opportunity is afforded.' Warden Lawes, in 
his book, '20,000 Years in Sing Sing,' says: ' In  the last analysis, if 
there is to be any permanent diminutibn o f  crime, we shall have t o  look 
to our adolescents, . . . educators and social workers know from 
actual experience that  juvenile delinquency gives way before supervised 
playgrounds and well organized boys and kindred organizations.' " 

The record discloses that  Durham has a large industrial population. 
There are 12,470 children enrolled in the public schools. There are 
12,700 industrial workers. These industrial workers-bread winners- 
are no doubt unable to leave the crowded city, for lack of means and 
perhaps sufficient vacation, to go away with their families for recreation 
in the pursuit of health. I t  has been said that  "Health is wealth.'' 
These parks and playgrounds a t  all times, and especially in  the heat of 
summer, are a blessing and benediction to them and to the children, and 
to all the inhabitants of the city. Nothing is more conducive to health 
and good morals than these recreational places in a thickly settled city. 
The great weight of authority is to the effect that  they are a public 
necessity. 

Fo r  the reasons given, the judgment of the court below is  
Affirmed. 

PRESS SWINK V. CAROLINA ASBESTOS COMPANY, MARYLAND CAS- 
UALTY COMPANY, LUMBER MUTUAL CASUALTY COMPANY. AND 

UNITED STATES CASUALTY COMPANY. 

(Filed 15 June, 1936.) 

1. Master and Servant P i- 
The findings of fact made by the Industrial Commission in a proceeding 

before it are conclusive on appeal to the Superior Court when the findings 
are supported by competent evidence. 

2. Master and Servant F +Evidence held to support finding of Commis- 
sion that claimant's asbestosis was not caused by an accident. 

The evidence before the Industrial Commission tended to show that 
claimant worked in defendant employer's asbestos plant for six or seven 
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years, that defendant did not install a dust removing s,ystem until about 
a year before claimant's discharge, that dust removing systems were in 
general and approved use in like plants, and reduced asbestos dust in 
such plants by as much as 90 per cent, and that claimant was discharged 
when a medical examination disclosed that he was suffering from asbes- 
tosis, caused by breathing air ladened with asbestos dust over a period of 
years. Held:  The evidence shows that claimant's injury was the result 
of an occupational disease not compensable under the Workmen's Compen- 
sation Act prior to its amendment by ch. 123, Public Laws of 1935, and 
the finding of the Industrial Commission that the injury was not the 
result of an accident was supported by the evidence and was binding on 
the Superior Court upon appeal. 

3. Appeal and Error J g- 
Where it is determined on appeal that an employee is not entitled to 

recover under the provisions of the Compensation Act, the contention of 
the successive insurance carriers as to their respective liabilities need 
not be decided. 

CLARKSON, J., dissents. 

APPEAL by defendants Carolina Asbestos Company and Maryland 
Casualty Company from Alley, J., at September Term, 1935, of MECK- 
LENBURG. Reversed. 

This is a proceeding for compensation under the provisions of the 
North Carolina Workmen's Compensation Act, for an injury suffered 
by the claimant, Press Swink, while he was employed hy the defendant 
Carolina Asbestos Company, at  its plant at  Davidson, N. C. The other 
defendants were insurance carriers for the defendant Carolina Asbestos 
Company, from time to time, while the claimant was in its employment. 

The proceeding was begun before the North Carolina Industrial Com- 
mission, and was first heard by Commissioner Dorsett, who, on his find- 
ing that the claimant "did not sustain an injury by accident which arose 
out of and in the course of his ~mployment," denied compensation. 

On claimant's appeal from the award of Commissioner Dorsett, the 
Full Commission heard the proceeding, found the facts:, and, in accord- 
ance with its conclusions of law, affirmed the award of Commissioner 
Dorsett denying compensation. 

The facts found by the Full  Commission, as set out i:n the record, are 
as follows : 

"1. Both the claimant, Press Swink, as employee, artd the defendant 
Carolina Asbestos Company, as employer, are subject to the provisions 
of the North Carolina Workmen's Compensation Act, the defendant hav- 
ing in its employment more than five employees who were engaged in 
the same work as that in which the claimant was engaged, within the 
State of North Carolina. Both had voluntarily accepted the provisions 
of said act. The average weekly wage of the claimant was $16.86. 
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"2. The defendant Maryland Casualty Company was the insurance 
carrier for the defendant employer from 1 July, 1929, up to and includ- 
ing 9 July, 1934. 

"The defendant United States Casualty Company was the insurance 
carrier for the defendant employer from 10 July, 1934, up to and includ- 
ing 1 August, 1934. 

"The defendant Lumber Mutual Casualty Company was the insurance 
carrier for the defendant employer from 1 August, 1934, up to and 
including the date of the hearing of this proceeding. 

"3. At the instance of the insurance carrier on the risk of the de- 
fendant employer at  that date, on 23 August, 1934, the defendant em- 
ployer caused a physical examination of the claimant to be made. AS 
the result of this examination, and because of his physical condition as 
disclosed thereby, the claimant was discharged from its employment by 
the defendant employer on 25 October, 1934. The claimant had been 
in the employment of the defendant employer for six or seven years 
prior to the date of his discharge. During that time he had worked 
continuously and had earned and received his wages regularly. H e  had 
lost no time or wages on account of the disease with which the examina- 
tion showed he was suffering at  the time of his discharge, except that 
for one week about a year before his discharge he was unable to work, 
complaining at  that time of the same symptoms as those of which he 
is now complaining. 

"At the time claimant entered the employment of the defendant 
Carolina Asbestos Company, at  its plant at Davidson, N. C., he was in 
good health. H e  had been employed prior to that time in a cotton mill 
at Newton, N. C. At the time of his discharge, he was suffering from 
a disease which is medically defined as pulmonary asbestosis. H e  was 
then about 36 years of age. His condition, as shown by an X-ray 
examination made on 26 November, 1934, was as follows: 

"He was suffering from shortness of breath, weakness and coughing, 
without raising sputum to a great amount. H e  complained of weak 
spells. His  weight ten or twelve years ago was 172 pounds; i t  is now 
157 pounds. H e  first began to notice his condition between one and two 
years prior to the date of the hearing of the proceeding. He  was unable 
to chop wood, except for a few minutes, without exhaustion. 

"The physical examination showed that his chest expansion was poor. 
but was more limited at both bases. Fine, dry cracklings or rattles were 
heard throughout both lungs, at both bases. The lower two-thirds 
showed slight dullness to percussion at  both bases, but there were no mur- 
murs. The rate was 94. The heart was slightly enlarged to percussion. 
He  had a rather marked clubbing of his fingers. There was no evi- 
dence of tuberculosis. The X-ray examination indicated a fibrosis that 
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existed throughout both chests. The fibrosis was medically defined as a 
proliferation of certain tissue in  response to irritation or stimulation 
from chemical irritants or mechanical irritation. The :fibrosis found in 
claimant's chest was diffused, generalized, and on both sides, but most 
marked at the lower half of the chest, in the right and left lobar area. - 
The lung has three lobes, one on the right side and two on the left side. 
The shadows indicated on the X-ray were described in the medical 
testimony as hilum shadows, and were more than normal. The white, 
hard bodies indicated by the shadows were called calcified lymph nodes. 
Claimant's chest flared in the lower segment and continu12d to contract in 
the areas in the region of the eighth and ninth ribs, and in the axillary 
ribs. The heart shadows from the X-ray showed a rather marked 
enlargement of the heart on the right side. I t  was slightly enlarged on 
the left side. The diaphragm of the claimant was high in the left 
dome, and was out of proportion in height as compared with its normal 
position. The condition found in claimant's lungs, when he was ex- 
amined in November, 1934, in the opinion of the medical examiners, 
had existed for more than a year prior to the date of the examination, 
and such is found to be the fact by the Commission. 
'(4. Prior to his discharge on 25 October, 1934, the claimant had been 

employed by the defendant Carolina Asbestos Company, in its plant at 
Davidson, N. C., for six or seven years. :He had worked most of the 
time in the carding room in the plant. I'rior to 19 :December, 1933, 
the defendant had failed to install in its plant a dust removal system, 
such as was in general use in plants similar to defendant's plant. I f  
defendant had installed and maintained in its d a n t  such a dust removal 
system, during the time the claimant was in its employment, a very large 
per cent, but not all, of the dust incident to the operation of the plant 
would have been removed. On 19 December, 1933, the defendant employer 
did install in  its plant a dust removal system of the type which was in 
general and approved use and from the-time of the installation of said 
dust removal system up until the date of the discharge of the claimant, 
the defendant employer continued to use the said dust removal system in 
the said plant in a manner free from fault upon its pari;, and in accord- 
ance with the methods for which it was designed to be used. After the 
installation of the dust removal system in defendant's plant on 19 De- 
cember, 1933, the dust in said plant was reduced as muci  as 90 per cent. 

"5. The condition of pulmonary asbestosis found in claimant's lungs 
was caused by the inhalation of asbestos dust while he was working in 
defendant's plant, as its employee. Such condition began at the time 
the claimant was first employed in said plant, and continued to accu- 
mulate gradually during the years of his employment up until the date 
of the installation of the dust removal system by the defendant on 
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19 December, 1933. To what extent, if any, the said disease accumu- 
lated after 19 December, 1933, it is impossible for the Commission to 
determine. I t  is found as a fact by the Commission that in plants in 
which dust removal systems are in general and approved use, and in 
which such appliances are properly used, certain employees have become 
afflicted with asbestosis from the inhalation of asbestos dust in such 
plants. No dust counts were taken in the plant of the defendant at any 
time. 

"6. On 22 November, 1934, the defendant Carolina Asbestos Com- 
pany, as an employer, reported to the North Carolina Industrial Com- 
mission that one of its employees, Press Swink, had filed a claim with 
the Commission under date of November, 1934, alleging that his injury 
was caused by the negligence of the defendant employer, in that it main- 
tained no dust removal system in  its plant, such as is approved and in 
general use in other asbestos plants, said notice being under date of 
8 November, 1934. 

"On 26 November, 1934, the Industrial Commission received from the 
defendant, as the employer of the claimant, the report of an accident, 
on Form No. 19, giving the name of its injured employee as Press 
Swink. The response to question 28, included in said form, requesting 
a description of the accident and a statement as to how i t  occurred, was 
as f ollo~vs : 

" 'Unknown; the party has filed claim with the North Carolina Indus- 
trial Commission under date of November, 1934, alleging that the acci- 
dent TI-hich resulted in his injury was caused by the negligence of the 
employer in that it maintained no dusting or suction system in its plant, 
such as is approved and in general use in other asbestos plants.' 

"Under date of Sorember, 1934, the claimant filed notice of claim for 
compensation under the provisions of the North Carolina Workmen's 
Com~ensation Act. I n  this notice the claimant advised defendant em- 
ployer that within the last twelve months he was injured by accident 
while in its employment, caused by the negligence of the defendant em- 
ployer in that it maintained no dust reinoval or suction system in its 
plant, such as is approved and in general use in other asbestos plants, 
and in said notice claimant stated that he was suffering from puImonary 
asbestosis. K O  notice had been filed by the claimant with his employer, 
or with the Industrial Commission, other than the notice above recited. 
No report of the accident by the emplo~er  to the Korth Carolina Indus- 
trial Commission was made other than that hereinbefore recited. 

"7. I t  is found as a fact by the Commission that claimant's pulmonary 
asbestosis was caused by the inhalation of fine particles of asbestos while 
he was at work in the plant of the defendant employer, and that said 
disease arose out of and in the course of claimant's employment. 
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"It is further found as a fact that said disease was not caused by an 
accident which occurred in the past, but was produced by the conditions 
in the plant, which were continuous therein from the ti:ne of claimant's 
employment until the installation of the dust removal system on 19 De- 
cember, 1933. 

"It is further found as a fact that the failure of the defendant eni- 
ployer to install a dust removal system in approved and general use in 
said plant prior to 19 December, 1933, was a failure to exercise such 
reasonable care for the safety of the employees in said plant as should 
have been exercised by a reasonably prudent man under the same cir- 
cumstances, and that the failure of the defendant employer to install and 
operate such dust removal system greatly increased the dust hazard in 
said plant and the dust content of the air therein duriqg the operation 
of said plant, and that the dust in said plant mould have been eliminated 
90 per cent by the use of a proper dust removal system during the said 
time. 

"8. The findings of fact by Commissioner Dorsett, except those that 
may be inconsistent with these findings, are approved and hereby made 
the findings of fact of the Full Commission, in additio.1 to the findings 
of fact herein made." 

On the foregoing findings of fact, the Industrial Commission con- 
cluded "as a matter of law that the claimant was not injured by acci- 
dent which arose out of and in the course of his employment, and that 
the disease of pulmonary asbestosis, from which the claimant was suffer- 
ing at  the time of his discharge by the defendant, did :lot result natur- 
ally and unavoidably from an accident, as required in order to be com- 
pensable by section 2 ( f )  of the North Carolina Workmen's Compensa- 
tion Act." 

I n  accordance with its findings of fact and its conclu3ions of law, the 
North Carolina Industrial Commission made an award denying com- 
pensation and dismissing the proceeding. 

The claimant appealed from the award of the Industrial Commission 
to the Superior Court of Mecklenburg County, and on said appeal relied 
on his exceptions set out in the record as follows: 
"1. To that portion of finding of fact No. 4 which is as follows: 
'"On 19 December, 1933, the defendant employer did install in its 

plant a dust removal system of the type which was in general and 
approved use, and from the time of the installation of said dust removal 
system up until the date of the discharge of the claimart, the defendant 
employer continued to use said dust removal system in its plant in a 
manner free from fault on its part, and in accordance with the methods 
for which it was designed to be used.' 
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"2. To that portion of finding of fact No. 5 which is as follows: 
" 'I t  is found as a fact by the Commission that in plants in which 

such appliances are properly used certain employees have been afflicted 
with asbestosis from the inhalation of asbestos dust in such plants.' 

"3. To that portion of finding of fact No. 7 which is as follows: 
" 'It is further found as a fact that said disease was not caused by an 

accident which occurred at the plant.' 
"4. To so much of the findings of fact made by Commissioner Dorsett 

as were approved and adopted by the Full Commission, and are subject 
to exceptions 1, 2, and 3. 

"5. To the findings of fact made by Commissioner Dorsett and by the 
Full Commission, and to the conclusions of law and to the judgment and 
award of the Full Commission, on the ground that the findings of fact 
above set out are not supported by competent evidence of -sufficient 
probative force, and are contrary to law and facts. 

"The plaintiff particularly excepts upon the ground that said findings 
of fact and conclusions of law, and the signing of the judgment and 
award, are in violation of the rights of the plaintiff under the Fifth 
Amendment, and under section 1 of the Fourteenth Amendment to the 
Constitution of the United States, and under section 35 of Article I of 
the Constitution of the State of North Carolina." 

At the hearing of said appeal, judgment was rendered as follows: 
"This cause coming on to be heard before the undersigned judge hold- 

ing the regular September Term, 1935, of the Superior Court of Meck- 
lenburg County, upon the exceptions of the plaintiff to the findings and 
judgment of the North Carolina Industrial Commission, rendered and 
filed herein, and the same being heard upon said exceptions, findings, and 
judgment, in consideration thereof ; 

"It is adjudged that the plaintiff's exception No. 3 be and i t  is now 
sustained and allowed; that his exceptions Nos. 1 and 2 be and they are 
now overruled and denied, and that his exception No. 4, in so far as it 
relates to the subject matter of his exception No. 3 is sustained and 
allowed. and the same is overruled and denied in so far as it relates to 
the subject matter of his exceptions Nos. 1 and 2. 

"Thereupon, after considering the arguments and briefs of counsel 
representing the several parties herein, and upon due and careful con- 
sideration of the evidence, record, findings, and judgment of the said 
North Carolina Industrial Commission, it appearing to the court : 

"1. That the plaintiff sustained a personal injury by accident arising 
out of and in the course of his employment, as the direct and proximate 
result of the employer's negligence; 

"2.  That accident occurred and said injury arose prior to the installa- 
tion by the said employer of its dust removal system on 19 December, 
1933 ; 
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"3. That as the proximate result of such accident and injury the plain- 
tiff's disability arose and became compensable at  the date of his dis- 
charge, 24 October, 1934; 

"4. That the plaintiff's cause of action accrued when his disability 
arose, and is, therefore, not barred by the statute of limitations; 

' '5.  That the said accident and injury did not occur, and the said 
injury was not accelerated subsequent to 19 December, 1!)33; 

"It is, therefore, considered and adjudged by the court: 
"(a) That the motions for dismissal filed herein by the United States 

Casualty Company and Lumber Casualty Company be and the same are 
now allowed, and this action or proceeding is dismissed as to them; 

"(b) That the judgment and award of the North Cardina Industrial 
Commission rendered and filed herein be and it is now reversed and over- 
ruled, and the said Commission is authorized, empowered, and directed 
to award, in accordance with this judgment, the amount of compensa- 
tion the plaintiff may be entitled to receive, as provided by statute, in 
such case made and provided. 

"It is further adjudged that the Maryland Casualty Company pay 
the costs of this action or proceeding, to be taxed by the clerk." 

From this judgment the defendants Carolina Asbestos Company and 
Maryland Casualty Company appealed to the Supreme Court, assigning 
as error the rulings of the judge of the Superior Cou1.t on plaintiff's 
exceptions on his appeal to said court, and the judgment re~ers ing the 
award of the North Carolina Industrial Commission in this proceeding. 

J .  L. DeLaney for p l a i n t i f .  
IT. C. Ginter  and J .  F .  Flowers for defendants Carolina Asbestos 

Company  and Jlaryland Casualty  Company.  
C'ansler & Cansler and W a l t e r  Hoyle for defendant Lumber J h t u a l  

Casualty Company .  
R a l p h  V .  Kidd  for defendant United States  Casualty  Company .  

CONNOR, J. I n  Greer 21. Laundry ,  202 N. C., 729, 164 S. E., 116, it 
is said : 

"It is provided in the North Carolina Workmen's Compensation S c t  
that either party to a proceeding begun and prosecuted before the 
North Carolina Industrial Commission for compensation under the 
provisions of the act, may appeal from the decision of said Commission 
to the Superior Court of the county in which the accident happened, for 
errors of law, under the same terms and conditions as govern appeals in 
ordinary civil actions. N. C. Code of 1931, sec. SO81 (ppp), eec. 60, 
ch. 120, Public Laws 1929. 
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"It is further provided in said act that an award made by the North 
Carolina Industrial Commission in a proceeding begun and prosecuted 
before said Commission for compensation shall be conclusive and bind- 
ing as to all questions of fact. I t  has accordingly been held by this 
C&t that only questions of law involved in an  &ward made by the 
Commission in a proceeding of which the Commission has jurisdiction - 
may be considered and passed upon by the judge of the Superior Court 
on an appeal to said court from an award made by the North Carolina 
Industrial Commission." 

I n  the instant case, the judge of the Superior Cdurt was bound by the 
findings of fact made by the Industrial Commission, provided, such 
findings of fact were supported by competent evidence. Holmes 9. 
Brown Co., 207 N. C., 785, 178 S. E., 569; Winberry v. Farley Stores, 
204 N.  C.,  79, 167 S. E., 475; Webb v. Tomlinson, 202 N.  C., 860, 164 
S. E., 860; Parrish v. Armour & Co., 200 N. C., 654, 158 S. E., 188; 
Rice v. Panel Co., 199 N. C., 154, 154 S. E., 69. 

At the hearing of this proceeding there was evidence tending to sup- 
port the finding of fact made by the North Carolina Industrial Commis- 
sion that the disease from which the plaintiff was suffering a t  the date 
of his discharge by the defendant Carolina Asbestos Company from its 
employment, was not caused by a p  accident which occurred at  defend- 
ant's plant, while the plaintiff was at work in said plant, as an employee 
of the defendant. For that reason there was error in  the ruling of the 
judge of the Superior Court at  the hearing of plaintiff's appeal to said 
court sustaining plaintiff's exception to the said finding of fact by the 
Commission. 

On said finding of fact, the award of the North Carolina Industrial 
Commission, denying compensation, should have been affirmed by the 
judge. There is error in the judgment reversing the award, and re- 
manding the proceeding to the North Carolina Industrial Commission 
for further action by the Commission in  accordance with the judgment 
of the Superior Court. See Greer v. Laundry Co., supTa. 

On his appeal to this Court, the plaintiff relies on McNeeley v. Caro- 
lina Asbestos Company, 206 N.  C., 568, 174 S. E., 509. An examina- 
tion of the opinion in that case will show that the instant case is not 
governed by the decision- in that case. I n  the opinion in that case it is 
said that the evidence at the trial showed that the plaintiff was not 
injured by an occupational disease, but was injured by the negligence 
of the defendant. I t  was held that the negligence alleged in the com- 
plaint, and shown by the evidence at  the trial, was an accident within 
the meaning of the North Carolina Workmen's Compensation Act, and 
that therefore the plaintiff's injury was compensable under the provi- 
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sions of the North Carolina Workmen's compensation Act. For that 
reason the judgment dismissing the action mas affirmed. 

I n  the instant case, the Industrial Commission has found that the 
plaintiff was not injured by the negligence of the defendant, but that 
his injury was caused by a disease which he contracted while working 
in defendant's plant as its employee. All the evidence showed that 
plaintiff's injury was the result of an occupational disease, and for that 
reason was not campensable under the provisions of the North Carolina 
Workmen's Compensation Act. I t  is otherwise since thl:. amendment to 
the act by the General Assembly at its session in 1935. See chapter 123, 
Public Laws of N. C., 1935. 

As the plaintiff is not entitled to compensation for his injury result- 
ing from the disease which he contracted while in the employment of 
the defendant Carolina Asbestos Company, we have nor considered the 
contentions of the insurance carriers for the defendant as to their 
respective liability for such compensation. 

This proceeding is remanded to the Superior Court of Mecklenburg 
County, that judgment may be entered in said court affirming the award 
of the North Carolina Industrial Commission, denying compensation. 

Reversed. 

CLARKSON, J., dissents. 

W. C. HANKS, ADMINISTRATOR OF CURTIS HANKS, DECEASED, V. SOUTHERN 
PUBLIC UTILITIES COMPANY, SELF-INSURIER. 

(Filed 15 June, 1936.) 

1. Master and Servant F c-Where employer's report is filed as claim 
within prescribed time, Industrial Commission has jurisdiction. 

It is not required that an injured employee, or the dependents of a 
deceased employee, file claim with the Industrial Commission, it being 
incumbent on the employer to file written report of the ,accident with the 
Industrial Commission upon notice given by the injured employee, or his 
representative, secs. 8081 (dd) (vvv), and where the employer has filed 
such report with the Commission within the prescribed time upon verbal 
information elicited from the representative of the employee by its claim 
agent, the representative being unable to read or write, and, the employer 
admitting liability, the report has been filed with the Industrial Commis- 
sion as a claim within one year from date of the accident and contains 
all facts necessary to make an award, the claim is filed within the p re  
scribed time, sec. 8081 (bb), and the Industrial Commission acquires 
jurisdiction. 
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HANKS 2). UTILITIES CO. 

2. Master and  Servant F i- 
A finding of fact by the Industrial Commission which is not supported 

by the evidence is not binding upon appeal. 

3. Master and Servant F c-Institution of suit at common law held no t  t o  
estop claimant from proceeding under  Compensation Act. 

In  this case the Industrial Commission acquired jurisdiction under the 
employer's report of the accident filed a s  a claim. Claimant thereafter 
instituted a suit a t  common law and failed to answer letters of the Com- 
mission advising that a hearing was necessary to determine who were the 
dependents of the deceased employee, the employer admitting liability 
under the Compensation Act. Prior to final award disposing of the mat- 
ter by the Industrial Commission, claimant filed formal petition for an 
award, having taken a voluntary nonsuit in the action a t  common law. 
Held: The prosecution of the suit a t  common law and the failure to file 
application for a hearing when requested did not amount to a n  abandon- 
ment of the claim for compensation, and no final award having been made 
by the Industrial Commission a t  the time of the filing of formal petition 
for an award, the matter was pending a t  that  time before the Commis- 
sion, and it  was error for the Commission, under the facts and circum- 
stances of this case, to deny compensation on the ground that claimant 
mas barred by failure to file claim within one year after the death of the 
deceased employee. Sec. 8081 (bb) .  

4. Master a n d  Servant F a-Industrial Commission is  primarily a n  admin- 
istrative agency of t h e  State. 

The Industrial Commission is  primarily an administrative agency of 
the State, and i t  is only when claim has been filed and the parties fail 
to reach an agreement that  the Commission is invested with certain judi- 
cial functions a s  a special or limited tribunal for the purpose of deter- 
mining the respective rights and liabilities under the Compensation Act. 

STACY, C. J., dissenting. 

CONNOR, J., concurs in dissent. 

APPEAL by defendant f r o m  Hill, J., a t  November Term, 1935, of 
FORSYTH. Affirmed. 

Pe t i t ion  by  plaintiff f o r  a n  award  under  t h e  Workmen's Compensa- 
t ion Act on  account of the  death of h i s  intestate ar is ing out  of and  i n  
t h e  course of his  employment by t h e  defendant. 

I t  was  admit ted t h a t  t h e  deceased, Cur t i s  Hanks ,  was a t  the  t ime of 
his  i n j u r y  and  death, on 6 December, 1929, i n  the  employ of defendant, 
and  t h a t  t h e  provisions of the Workmen's Compensation Act apply. 
T h e  claim f o r  a n  award  is resisted, however, on  the  ground t h a t  plaintiff 
elected to pursue his  remedy by  original  action i n  the  Super ior  Court  of 
Wilkes County (where plaintiff resided), under  the  Federa l  Employers'  
Liabi l i ty  Act, and  did not prosecute claim under  t h e  Workmen's Com- 
pensation Act  un t i l  the action i n  t h e  Superior  Cour t  h a d  been ended 
adversely to h i m  a n d  a f te r  the  lapse of more t h a n  five years  f r o m  the  
date  of the  in jury .  
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The Industrial Commission heard the case and rendered decision 
denying compensation, 16 August, 1935. 

The findings of fact of the Industrial Commission were, in brief, 
substantially as follows : 

Curtis E. Hanks, the deceased, was employed by the defendant, and 
on 6 .December, 1929, he died by reason of injuries received by accident 
arising out of and in the course of his employment, and both plaintiff 
and defendant are subject to the provisions of the North Carolina Work- 
men's compensation Act, defendant being self-insurer. The deceased 
was unmarried and left surviving him his father, mother, and one 
brother, none of whom were dependent upon him, and his father, the 
plaintiff, has duly qualified as administrator of his estate. Plaintiff 
can neither read nor write. 

Under date of 9 December, 1929, defendant employer' made report of 
the accident to the Industrial Commission on Form 19: and this report 
was received 11 December, 1929. Defendant also made supplemental 
report on Form 29, received by the Commission on 26 December, 1929. 

"From the evidence at the hearing, it was found as a fact that shortly 
following the death of the deceased the defendant admitted liability for 
compensation under the Workmen's Compensation Act, and offered to 
pay the same to the personal representative of deceased." 

On 7 January, 1930, the Industrial Commission wrote the plaintiff 
relative to claim for compensation by reason of the deiith of Curtis E. 
Hanks, and advised him that a question had been raised as to dependents, 
and that i t  would have to be determined by a hearing, and asked for the 
names of all persons claiming dependency. 

No  reply was received to this letter. 
On 8 January, 1930, defendant Utilities Company received a letter 

from W. M. Allen, attorney at  law, Elkin, N. C., advising that the 
matter had been placed in his hands, and that he would proceed under 
the Federal Employers' Liability Act and not under the State Compen- 
sation Act. Copy of this letter was sent to the Industrial Commission, 
and thereupon the Commission wrote Attorney Allen a:gking upon what 
ground he proposed to proceed without taking notice of' the Workmen's 
Compensation Act, and stating, "We are inclined to believe, in view of 
your plans as expressed to us by the employer, the Industrial Commis- 
sion should of its own motion set this case for a hearing. This will be 
done unless we receive from you a satisfactory reply to this letter not 
later than 20 January, 1930." No reply was received from said 
attorney. 

Under date of 13 February, 1930, the Industrial Commission again 
wrote Attorney Allen, stating it was understood the defendant had 
offered to pay the dependents of "Clifton E. Hanks," deceased (evidently 
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meaning Curtis Hanks), compensation under the Workmen's Compensa- 
tion Act, but that the dependents had refused to enter into an agree- 
ment, and inquiring why compensation was refused. 

KO reply was received to this letter, and on 18 March, 1930, the 
Commission again wrote Attorney Allen, saying, "If your clients have 
abandoned this claim for compensation, so advise me in order that we 
may retire this file." 

S o  reply was received to this letter. 
On 10 August, 1933, the Commission wrote defendant's counsel as 

follows: ('It occurs to us that you might now let us have from the 
Southern Public Utilities Company a closing report on Form 28-B, as 
we infer that the Southern Public Utilities Company will not voluntarily 
offer to pay compensation, having taken the position that claim for 
compensation was not filed with the Industrial Commission within one 
year from the date of the accident. 

"We note that in your letter of 6 March you suggested that we express 
an opinion as to whether or not, under the circumstances, the claimant 
had waived compensation. We should have replied to your letter; 
nevertheless, we do not feel that we should express an opinion in ad- 
vance of a hearing which the dependents or personal representative of 
the deceased may request. We enclose copy of Form 28-B, referred 
to above." 

Thereafter, on 14 August, 1933, the defendant made report showing 
names of employer and employee, date of death, payment of $50.50 
medical expenses, and $198.00 funeral benefits. Under question 11 on 
this report: "Does this report close the case? (Yes or No)," the de- 
fendant wrote as follows: "The father of the employee instituted suit 
in the Superior Court of Wilkes County under the style W. C. Hanks, 
Administrator, ?;. Southern Public Utilities Company, for $50,000 dam- 
ages, caused by the alleged wrongful death of the employze. Southern 
Public Utilities Company made regular report of this accident to the 
Industrial Commission, but no claim was ever filed with the Commis- 
sion on behalf of the employee, and the employee's administrator and 
attorneys have repudiated the Workmen's Compensation Act and elected 
to stand upon their common law rights. Suit is still pending in Wilkes 
County." 

I t  also appeared in evidence that plaintiff administrator instituted 
suit against the defendant in the Superior Court of Wilkes County on 
7 July, 1930, that defendant filed demurrer to the complaint on ground 
that claim for compensation for death of Curtis Hanks was solely 
cognizable before the North Carolina Industrial Commission. The 
demurrer was overruled, as the facts did not sufficiently appear on the 
face of the complaint, and on appeal to this Court the ruling of the 
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Superior Court was affirmed (204 X. C., 155). Thereafter, answer was 
filed and the case remained in the Superior Court of Wilkes County 
until 8 January,  1935, when ~ o l u n t a r y  nonsuit was entered. Formal 
petition for an  award and request for a hearing thereon was filed by the 
plaintiff before the Industrial Commission on 23 March, 1935. 

From the decision of the Industrial Commission denying compensa- 
tion, the plaintiff appealed to  the Superior Court of IForsyth County, 
and from judgment of the Superior Court overruling the Industrial 
Commission and remanding the case to the Industrial Commission for 
an award under the act, defendant appealed to this Court. 

JlcXeill & McXeill, George P. Pell, and Whitman t0 Mofsinger f o r  
plaintiff. 

B. iS. Womble and W .  P. Sandridge for defendant. 

DEVIN, J. The only question presented by this appeal is whether 
plaintiff's right to compensation on account of the death of his intestate, 
Curtis E. Hanks, was barred by reason of failure to give notice of the 
accident to the defendant employer, as required by see. 22 of the North 
Carolina Workmen's Compensation Act, and by failure to file claim with 
the Xorth Carolina Industrial Commission within one year after the 
death of plaintiff's intestate, as required by sec. 24 of said act. 

The> North Carolina Workmen's Compensation ,4ct requires that the 
injured employee, or his representative, shall give or cause to be given 
written notice of the accident to the employer, and the employer i s  
required to make report in writing of the accident to the North Carolina 
Industrial Commission within ten days after the occurrence and knowl- 
edge thereof, and later to make a supplemental repo-t. C. S., 8081 
(dd),  and 8081 (vvv). 

The act further provides that  right to compensation shall be barred 
unless a claim be filed with the Industrial Commission within one year 
after the accident. C. S., 8081 (bb). 

I n  Hardison v. Hamptom, 203 N. C., 187, where more than one gear 
elapsed from the date of injury to the request for hearing by the injured 
employee, i t  was held that ('there is no provision in  the North Carolina 
Workmen's Compensation Act requiring an  injured employee to file 
claim for compensation for his injury with the North Carolina Indus- 
trial Commission," and that  "where the employer has filed with the 
Commission a report of the accident and claim of the injured employee, 
the Commission has jurisdiction of the matter, and the claim is filed 
with the Commission within the meaning of section 24." 

I n  the instant case i t  appeared that the i ~ i j u r y  and death of Curtis E. 
Hanks on 6 December, 1929, while in the employ of defendant, was 



N. C.] S P R I N G  TERM,  1936. 317 

known to the employer, that  funeral and medical expenses were promptly 
authorized and paid by it, and that within three days i t  reported the 
accident to the Industrial Commission on the prescribed Form 19. This 
report was duly receired and filed as a claim under the Workmen's Com- 
pensation Act and gives a file or docket No. 17959 which i t  has continu- 
ously retained. 

The representative of the deceased employee mas unable to read or 
write, and could not himself make a written report, but he gave all the 
required information to the employer's claim agent, and this informa- 
tion mas incorporated in the report made by the employer to the Indus- 
trial Commission. The employer had full knowledge of the occurrence. 
The employer's report on the prescribed Form 19 sets out in detail all 
the facts necessary to make an  award. 
d question arose, as the result of information given defendant by 

the plaintiff, as to whether there mere dependents as defined by the act, 
and under date of 21 December, 1929, defendant notified the Industrial 
Commission (in accordance with see. 57 of the act) : "We have been 
unable to make an  agreement as to settlement in the above case," that the 
father first claimed the son was not contributing to support of father or 
mother, but now claimed he was, but refused to give the amount. 
"Therefore, I hare  no way of arrir ing at  the amount that should be 
paid." 

Thereupon the Commission wrote the plaintiff, under date of 7 
January,  1930, as follows : 

"DEAR SIR: Re: I. C. File 17959. 
"We understand from Southern Public Utilities Company that you 

and your wife are claiming compensation by reason of the death of your 
son, C. E. Hanks. We  understand, also, that you have claimed partial 
dependency, and that  in view of the fact that there appears to be no one 
who under the act is conclusively presumed to have been dependent 
upon your son, this raises a question of fact which can only be deter- 
mined by means of a hearing. I n  order that we may know how to 
proceed, please gire us the names and addresses of all persons claiming 
dependency." 

I t  appears, therefore, that  claim for compensation was filed by the 
employer, and was so understood by the defendant, and so treated by 
the Industrial Commission. This was done within less than one year 
after the fatal  accident. The defendant employer at all times admitted 
its liability under the act, and was ready to pay, and only contends now 
that plaintiff's right to the compensation allowed by law under the ad- 
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mitted facts has been abandoned or lost by his electing to pursue the 
common law remedy, or by the lapse of time. 

"An acknowledgment or recognition of liability for compensation by 
the employer constitutes waiver of the requirement for making or filing 
timely claim, such recognition of liability by the employer eliminating 
the question of whether a claim for compensation has been made." 71 
C. J., 1039, sec. 812. 

The finding of fact by the Industrial Commission that plaintiff "ex- 
pressly refused to file a claim with the North Carolina Industrial Com- 
mission within one year after the death of deceased," is not supported 
by the evidence. The evidence shows that plaintiff failed to answer the 
letter of the Commission with respect to the character of his claim as to 
dependents, and that plaintiff's attorney failed to amwer letter of the 
Commission inquiring why he proposed to institute suit at  common law. 

Defendant's contention that plaintiff, having elected to institute an 
action at  common law, is estopped now to prosecute his claim under the 
act, cannot be sustained under the facts and circumstances of this case. 
Stevedoring Co. v.  Pillsbury, 170 Cal., 321; McLead v. Sou. Pac. Co., 
64 Utah, 409. Here the defendant admitted liability under the act and 
offered to pay, resisted the common law action, and finally brought about 
its defeat by the plea that the Industrial Commission had exclusive 
original jurisdiction to hear and determine the plainiiff's claim. The 
restriction upon proceeding in another forum is that a recovery in the 
one form of action bars recovery in the other. As m,as said in Phifer 
v. Berry,  202 N. C., 388: "He may recover by one of the alternate 
remedies, but not by both." 

I n  Rowe v.  Rowe-Coward Co., 208 N.  C., 484, the p'aintiff there filed 
claim for compensation under the act for an injury su~tained 29 March, 
1933. I n  August, 1933, he notified the Industrial Commission: "For 
the present I do not desire to press this claim, and therefore withdraw it 
until further notice to you if I shall conclude later on to renew my claim 
before your Commission. I have a suit pending in Durham Superior 
Court, which I shall press, and I do not desire, unless you are otherwise 
notified, to press my claim before the Commission." Having lost his 
suit in the Superior Court, the plaintiff in that case, in July, 1934, 
wrote the Commission he desired to proceed with the prosecution of his 
claim. Thereafter, a hearing was set and an award in his favor finally 
determined. 

While the plaintiff, under the advice of his counsel then employed, 
instituted an action in the Superior Court of Wilkes County seeking to 
recover damages for the wrongful death of his intestate under the Fed- 
eral Employers' Liability Act, taking the view that the Workmen's 
Compensation Act violated the constitutional right to trial by jury, that 
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action would not debar him now from prosecuting his claim under the 
Workmen's Compensation Act, provided his claim, constituted in sub- 
stantial compliance with the act, was still pending before the Industrial 
Commission. The prosecution of an action for damages by the em- 
ployee does not necessarily constitute an abandonment of his claim for 
compensation duly filed. 71 C. J., 1002. Nor would his failure to file 
application for hearing when requested by the Commission amount to 
abandonment of his claim for compensation. McLead v. Sou. Pac. Co., 
supra. 

Was plaintiff's claim pending before the Industrial Commission in 
1935, when the petition herein was filed? 

I t  appears that the Industrial Commission treated plaintiff's claim as 
pending. As above set out, on 7 January, the Commission wrote plain- 
tiff about his claim and suggested that a hearing was necessary. On 
20 January, 1930, the Commission notified plaintiff that it was inclined 
of its o m  motion to set the case for hearing, though nothing further 
was done about it. And in 1933 the question of closing the case mas 
taken up with defendant's counsel, though the Commission expressly 
refrained from ('expressing an opinion in advance of a hearing which 
the dependents or personal representative of the deceased might request." 
I t  was at all times open to the defendant to move for a hearing, or to the 
Commission of its own motion, upon notice, to order a hearing. But 
this was not done. 

The act from which the Industrial Commission derives its authority 
provides that if employer and representative of deceased employee fail 
to reach agreement in fourteen days, either party may make application 
to the Industrial Commission for a hearing in regard to the matters at 
issue, and that thereupon the Commission shall set the date for a hear- 
ing, and shall notify the parties of time and place. The act requires 
that the Commission, or one of its number, shall hear and determine the 
matter. ((The award, together with a statement of the findings of fact, 
rulings of law, and other pertinent matter, shall be filed with the record 
of the proceedings and a copy of the award shall immediately be sent to 
the parties in dispute." 

The Industrial Commission is primarily an administrative agency of 
the State, charged with the duty of administering the provisions of the 
North Carolina Workmen's Compensation Act. I n  r e  Hayes, 200 K. C., 
133. 

But when a claim for compensation has been filed and the employer 
and employee have failed to reach an agreement, the statute authorizes 
the Commission to hear and determine all matters in dispute. There- 
upon, the Commission is constituted a special or limited tribunal, ant1 
is invested with certain judicial functions, and possesses the powers and 
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incidents of a court, within the provisions of the act, and necessary to 
determine the rights and liabilities of employees and employers. 71 
C. J., 917-920; Butts v. Montague Bros., 208 N. C., 186; Heavner v. 
Lincolnton, 202 N. C., 400. 

The procedure upon the consideration and determination of a matter 
within the jurisdiction of the Industrial Commission, agreeable to the 
provisions of the act and the rules and regulations promulgated by the 
Commission, conforms as near as may be to the procedure in courts gen- 
erally. By analogy, cases should be disposed of by some award, order, 
or judgment final in its effect, terminating the litigation. Employers' 
Ins. Ass'n. v. Shilling, 259 S .  W., 236; Todd v. Casualty Co., 18 S .  W. 
(2d), 695. A final judgment is the conclusion of the law upon the 
established facts, pronounced by the court. Lawrence v. Beck, 185 
N. C., 196; Swain v. Bonner, 189 N. C., 185. 

The record before us fails to show any final order or adjudication of 
any kind prior to the one appealed from. 

A claim for compensation lawfully constituted and pending before 
the Commission may not be dismissed without a hearing and without 
some proper form of final adjudication. 

No statute of limitations runs against a litigant while his case is 
pending in court. 

We conclude that the judgment of the court below overruling the 
opinion of the Industrial Commission and remanding the case to the 
Commission for proper award in accordance with the facts found and the 
judgment of the Superior Court must be 

Affirmed. 

STACY, C. J., dissenting: The plaintiff was injured while in the 
employ of the defendant. For five years he declined to be bound by the 
terms of the Workmen's Compensation Act, and refused to accept any 
benefits thereunder. I n  the meantime, he brought a common law action 
against his employer for damages. Thus, his election of remedies was 
knowingly and deliberately made. 

H e  now returns to assert his claim under the provisions of the Work- 
men's Compensation Act. The Industrial Commission held that he was 
too late-that he could not "have his cake and eat it, too." 

As against plaintiff's volte face, the defendant invokes the bar of the 
statute. The Court says, "No." The case is sui generis in that it 
penalizes the defendant for complying with the law (2nd rewards the 
plaintiff for his scorn. The ruling of the Industrial Commission should 
be upheld. 

CONNOR, J., concurs in dissent. 
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CATHERINE HETER, GUARDIAN, v. MARY BELL BULLUCK ET AI,. 

(Filed 15 June, 1936.) 

Wills E +Intention of testator  governs i n  construing a will. 
I n  construing a will, the intent of the testator as  gathered from the 

entire instrument and a s  expressed in the language used, is  controlling, 
unless contrary to some rule of law or a t  variance with public policy, 
and when the language used is ambiguous, resort may be had to the 
situation and circumstances surrounding the testator and his relationship 
to the beneficiaries, in order that  the language may be interpreted from 
testator's viewpoint, and each expression should be considered in view of 
the circumstances of its use. and general provisions should prevail over 
minor and apparently inconsistent expressions, having regard to the 
dominant purpose of the testator a s  gathered from the instrument. 

Wills F a-legacy held general legacy under terms of this  will. 
Testatrix bequeathed to her "grand daughter and namesake Mary Bell 

Heyer 30,000 thirty thousand dollars. I received from her father Henry 
Heyer. When she becomes 30 years old now invested in  Pub. Utilities." 
I t  appeared that  testatrix had received from life insurance upon the life 
of her son, the grandchild's father, $30,000. Held: The legacy was a 
general legacy, payable out of the general assets of the estate when the 
granddaughter should reach the age of thirty years, the other language 
of the bequest being regarded as explaining what testatrix had done with 
the insurance money and as  esplaining her seeming preference to one of 
her son's children over the children of her daughter, and i t  being im- 
probable that testatrix would have postponed its enjoyment until the 
granddaughter reached the age of thirty years if the legacy had been 
intended as  a demonstrative legacy. The distinctions between, and inci- 
dents of, general, specific, and demonstrative legacies set forth by STACY, 
C. J. 

Wills E d- 
A bequest of a sum of money to a named beneficiary "when she becomes 

thirty years old" is a vested legacy and not subject to be defeated by the 
death of the legatee, but the legatee is not entitled to interest thereon, 
the amount not being payable until the date  stipulated. 

Wills E f-Testator's daughter  held t o  take n o  interest under  t h e  will 
i n  this case. 

The will in this case read, "The balance of my estate to my dear and 
only child Mary Bell to be held in trust by her during her lifetime," with 
provision following that her husband should have no part in the manage- 
ment of the estate, with provision for forfeiture if he should take part in 
the management, and that a specified person should see that testatrix' 
wish as  to the management be carried out. The will provided that the 
residuum should be equally divided among her son's and daughter's chil- 
dren when the youngest should reach the age of thirty. I t  appeared 
that testatrix and her daughter's husband were not on speaking terms, 
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and that  testatrix disliked her son's widow. Held:  Testatrix' daughter 
took no interest in the residuum, since the will directed that  the residuum 
should go to the daughter "in trust" to  be "managed" rather than "used" 
with direction that the person named should see to  its "management," 
and since i t  appeared that  testatrix wished to exclude both her son-in-law 
and daughter-in-law, and that any bequest to her daughter would neces- 
sarily beneficially affect her son-in-law, and that  testatrix' grandchildren 
were, under the circumstances, the primary object of testatrix' bounty. 

5. Wills E h-Trustee's management of estate is subject t o  control of 
courts. 

Where a will leares the residuum in trust to be paid to testatrix' grand- 
children when the youngest attains thirty years of age, the trustee should 
manage the residuary estate under orders of the court, with such com- 
pensation from time to time as  the court shall allow, but the trustee's 
discretion in the management is  not unrestrained, but is  subject to the 
control of the court a t  all times. 

6. Same--Income from t r u s t  estate  should be paid to guardians of bene- 
ficiaries dur ing  their  minorities, a n d  then t o  beneficiaries themselves. 

Where a will leaves the residuum in trust to be paid to testatrix' grand- 
children when the youngest a t ta ins  thirty years of age, the income from 
the estate should be paid the grandchildren's respective guardians during 
their minorities, and then to the grandchildren themselves per stirpes a s  
they reach their majorities, and the corpus equally divided among the 
grandchildren, as  directed, when the youngest attains the age of thirty 
years. 

7. Wills E h :  Trusts  E a-Trust i n  this case held active and  no t  passive. 
Testatrix directed that one of her grandchildren be paid a stipulated 

sum when the grandchild should attain the age of thirty years, and that 
the residuum of the estate be held in trust for all her :randchildren and 
paid to them equally when the youngest should attain the age of thirty. 
Held: The trust  is a n  active and not a passive trust to the end that  the 
stipulated sum should be paid the named grandchild when she should 
attain the age of thirty and the residuum managed and ultimately divided 
a s  directed, but if the named grandchild should anticipate her legacy by 
taking its present cash value, the chancellor might then terminate the 
trust and relieve the trustee, if she should so desire. 

APPEALS by  plaintiff and  defendants  f r o m  Williams, J., a t  December 
Term, 1935, of NEW HANOVER. 

Civil action f o r  construction of will. 
T h e  record discloses t h a t  M a r y  B. Heyer ,  la te  oE N e w  Hanover  

County, died 1 J a n u a r y ,  1934, leaving a holograph will, which is  now 
the subject of controversy between o r  among t h e  parties lit igant.  I t  
mas wri t ten in pencil, without  the  a id  of counsel, found  among her  
valuable papers, a n d  h a s  been duly probated i n  common form. H e r e  
i t  i s :  
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"In the name of God, Amen. 

"I, Mary B. Heyer, do on this the 15th day of September, 1930, make 
my last will and testament: 

(On the margin) 
* "To my grand daughter 
and namesake Mary Bell 
Heyer 30,000 thirty 
thousand dollars. I re- 
ceived from her father 
Henry Heyer. When she 
becomes 30 years old now 
invested in Pub. Utilities. 

"I give to my brother, 
Judge Charles G. Bell $2000 

"I give to my brother, 
William K. Bell 2000 

"I give to my sister, 
Annie V. Buffinger 2000 

"To my niece 
Virginia A. Jardine 2000 * 

"To my faithful servant 
George Baldmin if still 
in my employ 1000 

"To my faithful servant 
James Highsmith if still 
in my employ 1000 

"The balance of my estate to my dear & only child Mary Bell to be 
held in trust by her during her lifetime. Her husband to have no part 
in the management of my estate or this will becomes null & void. 

"At her decease I desire it to pass to my grandchildren to be divided 
in two parts, one half to her children and one half to my son's childreii 
when the youngest grandchild is 30 years old. 

"If any legatee be not living at  the reading of this will the legacy 
reverts to my estate. I appoint my daughter Mary Bell my executor. 
Mr. Hugh MacCrae overseer to this will that my wish as to the manage- 
ment be carried out. MARY B. HEYER." 

Adumbrative of the mind of the testatrix, the following background 
and setting was made to appear in the court below: 

1. I n  1913, Matthew J. Heyer died intestate, leaving him surviving 
his widow, the present testatrix, a son, Henry, and a daughter, Mary 
Bell. Under the law, these three took equal shares, a third each, in the 
intestate's estate, which amounted to approximately $300,000. 

2. Henry, who was a lawyer, administered on his father's estate, and 
thereafter managed his mother's distributive share, commingling it with 
his own, which, after his death, became the subject of litigation between 
his mother and his widow. 

3. Henry died in 1929, leaving him surviving his widow, Catherine 
Heyer, plaintiff guardian herein, and two children under fourteen years 
of age, plaintiff guardian's wards herein. At the time of Henry's death 
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he had in  force life insurance aggregating $30,000, ~ a y a b l e  to his mother 
as beneficiary. This was duly collected and invested in certain public 
utility stocks, or rather entrusted to a New York broke]. for use in what 
appears to be a trading account. 

4. I n  1915, the daughter, Mary Bell, married Dr.  Ernest S. Bulluck, 
and io this marriage fire children hare  bc>en born, represented herein, 
first by guardian ad litem, and then by their general guardian, R. D. 
Bulluck, brother of Dr. E. S. Bulluck. 

5. The testatrix, while very fond of her grandchildren, disliked her 
daughter-in-law, and was not on speaking terms with her son-in-law. 
The former is not mentioned in  her will and the latter is excluded from 
any part  in the management of her estate. 

With  respect to  the '(marginal" bequest, the first in controversy, the 
court held that  plaintiff's ward, Mary Bell Heyer, was entitled to 
$30,000 of the investments held by the testatrix in pukllic utility stocks 
at  the market value as of 1 January,  1934, plus any difference, if any, 
in cash necessary to make up  such deficiency; the same to be held by 
the executrix, as trustee, until said minor reaches the ag3 of thirty years, 
the income in the meantime to be paid to plaintiff guarllian. Exception 
by plaintiff and defendants. The court further held ('that this legacy is 
a vested demonstratiye legacy not bearing interest." Exception by 
plaintiff. 

Touching the residuary prorision in the will, the next in contro~ersy,  
the court held : 

1. 'That the executrix should hold the sarne as trustee during her life- 
time "in such way or manner as she sees fit in the full, unrestrained 
exercise of her discretion, with no limitations or restrictions placed 
thereon, except that her husband is not to participate in its manage- 
ment." Exception by plaintiff and defendants. 

2. 'rhat the executrix took no personal interest in her mother's estate. 
Exception by defendants. 

3. That  the executrix was to manage the residuary estate, together 
with its accumulations and income, under the orders of the court, with 
such compensation as the court should allow, and to turn over the corpus 
to the grandchildren of testatrix, in equal proportions, per sfirpes, 
'(when the youngest grandchild becomes 30 years old.' Exception by 
plaintiff and .defendants. 

From the judgment thus entered, the plaintiff and defendants appeal, 
assigning errors. 

Harsden Bellnmy and Bryan  & Campbell for plaint i f .  
John D. Bellanzy for Mary Bell Bullz~ck.  
Emmett H .  Bellamy for R. D. Bulluck,  guardian. 



K. C.] SPRIKG TERM, 1936. 326 

STACY, C. J. The  cardinal principle in the interpretation of wills 
is to discover the intent of the testator, looking at the instrument from 
its four corners, and to give effect to such intent, unless co~i t rary  to some 
rule of law or a t  variance with public policy. Jolley a. Humphries, 
204 N.  C., 672, 167 S. E., 417; Ellington c. Trust C'o., 196 S. C., 755, 
147 S. E. ,  286; Tl'esffeldf u. Reynolds, 191 3. C., 802, 133 S. E., 168; 
Tl'hitrhursf c. Gofualt ,  189 K. C., 577, 127 S. E., 582; W i t t y  c .  Tl'itty, 
154 N.  C., 375, 114 S. E., 482; 28 R. C. L., 211. "The nil1 must be 
construed, 'taking it by its four corners' and according to the intent of 
the testator as we conceive it to  be upon the face thereof and according 
to the circurnstanccs attendant. We can derive but little help from 
adjudicated cases upon facts more or less different from those ill this 
case, for hardly ever can the facts and the language be idelltical in any 
two cases. I n  the construction of a will, therefore, 'Every tub stands 
upon its own bottom,' except as to the meaning of words and phrases of 
a settled legal purport. The  object is  to arrive at, if possible, the inten- 
tion and meaning of the testator as expressed in the language used by 
him"-Clark, C. J., in Pafterson u. XcCormicX., IS1 N. C., 311, 107 
S. E., 12. This  rule has been so often stated and reiterated that Rrog- 
den, J., i n  Clement v. Whisnant, 208 PIT. C., 167, 179 S. E., 430. laconi- 
cally remarked: "Of course, i t  is to be conceded that the intcnt uf the 
testatrix should be the guide to courts. However, this process of probing 
the minds of persons long in  their graves as to what they meant by 
words used when they were al ire is, a t  best, no more than guwen-ork. 
Courts and text-writers have undertaken in some instances to make it 
highly scientific and specialized guesswork, but i t  remains guessvork 
nerertheless." 

The same thought was expressed by Judge Story in Sisson a .  Seabury, 
1 Sumn., 233, Fed. Cas., No. 12, 913, in somewhat similar fashion: 
'(The difficulty of construing wills in any satisfactory manner renders 
this one of the most perplexing branches of the law. The cases almost 
orerwhelm us a t  every step of our progress; and any attempts even to 
classify them, much less to harmonize them, is full of the most pcrilous 
labor. Lord Eldon has observed that  the mind is overpowered by their 
multitudes, and the subtlety of the distinctions between them. T o  lay 
down any positive and definite rules of universal application in the 
interpretation of wills must continue to be, as it has been, a task, if not 
utterly hopeless, a t  least of extraordinary difficulty. The una~oidable  
imperfections of human language, the obscure, and often inconsistent, 
expressions of intention, and the utter inability of the human mind to 
foresee the possible combinations of events, must forever afford an ample 
field for doubt and discussion, so long as testators are  a t  liberty to frame 
their wills i n  their own way, without being tied down to any technical 
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and formal language. I t  ought not, therefore, to surprise us, that  in 
this branch of the law the words used should present an  infinite variety 
of combinations, and thus involve a n  infinite variety of shades of mean- 
ing, as well as of decision." 

I t  is likewise established by the authorities that  i n  (determining this 
intent, the court should place itself as near as practicable in the position 
of the testator, and where the language is  ambiguous, or of doubtful 
meaning, it should take into consideration his situation, how he was 
circumstanced, and what effect known forces had upon him a t  the time 
the will was executed. Raines v. Osborne, 184 N .  C., 599, 114 S. E., 
849; Ripley v. Armstrong, 159 N. C., 158, 74 S. E. 961; Smith v. 
Lbr. Co., 155 N.  C., 389, 71  S. E., 445; Freeman v.  Freoman, 141 N. C., 
97, 53 S. E., 620; Bunting v. Harris, 62 N .  C., 11. The rule was stated 
in  Herring v. Williams, 153 N.  C., 231, 69 S. E., 140, by Manning, J., 
as follows: "The primary purpose of the courts, when a will is pre- 
sented for construction, is to ascertain the intention of the testator from 
the language used by him. I n  ascertaining such intention, the entire 
will must be considered, and i t  is  competent to consider the condition of 
the testator's family, how he was circumstanced, and his relationship to 
the objects of his testamentary disposition, so as nearly as possible to 
get his viewpoint a t  the time the will is executed." 

Every expression, to be correctly understood, ought i o be considered 
with a view to the circumstances of its use. Cole v. Fibre Co., 200 
5. C., 484, 157 S. E., 859. "A word is not a crystal, transparent and 
unchangeable; i t  is the skin of a living thought and may vary greatly 
in  color and content according to the circumstances and the time in  
which i t  is used," says Mr. Justice Holmrs in Towne c. Eisner, 249 
U. S., 418. General or particular meaning-content, therefore, may be 
imputed to words and phrases according to the purpoi\es soug!lt to  be 
accomplished. S. v. Bank, 193 IT. C., 524, 137 S. E ,  593. And in 
order to arrive a t  the intention of the testator, "the court may reject, 
supply, or transpose words and phrases." Washhurn v .  Riggerstaf, 
195 N .  C., 624, 143 S. E., 210. 

Again, i t  is  settled that  i n  this quest for the intention of the testator, 
resort must first and last be had to the language used by him. Ilerring 
v. Williams, supra; I'illey v.  Sullivan, 182 N.  C., 493, 109 S. E., 3.59. 
General provisions are to prevail over minor and apparently incon- 
sistent expressions (Raines v. Osborne, supra), but i n  the end the inten- 
tion must appear from the text and context of the will i self. T17illiams 
v. Best, 195 N. C., 324, 142 S. E., 2 ;  Carroll v. Herring, 180 N .  C., 369, 
104 S. E., 892; Campbell v. Crater, 95 S. C., 156. Greater regard is 
to be given to the dominant purpose of the testator than to the use of 
any particular words, yet the intent is to be deduced from the will as 



X. C.] SPRING TERM,  1936. 327 

written. Allen v. Cameron, 181 N .  C., 120, 106 S. E., 484; Ralsfon z.. 
Telfair, 17 N.  C., 255. 

Summing up the law on the subject in M c I z w  c.  XcKinney, 184 
N.  C., 393, 114 S. E., 399, Adams, J., delivering the opinion of the 
Court, said:  "Nevertheless, i t  is generally conceded that  in the construc- 
tion of a mill the cardinal purpose is to  ascertain and give effect to the 
intention of the testator-not the intention that  may have existed in his  
mind, if at variance with the obvious meaning of the words used, but 
that  which is expressed by the language he has employed. The  question 
is not what the testator intended to express, but what he actually ex- 
pressed in  his will, when all its provisions are considered and construed 
in their entirety," citing as authorities for the position: Patterson v. 
Wilson, 101 W. C., 586; Francks v. Whitaker, 116 S.  C., 518; Chewning 
v. Mason, 158 N.  C., 579; Dunn 2). Hines, 164 N .  C., 114; Taylor v.  
Brown, 165 N .  C., 157; McCallunz v. NcCallum, 167 N .  C., 310. 

I t  all ccmes to this: When a will is presented for construction, the 
intention of the testator is to  govern, and this is to be ascertained from 
the language used by him. Trust Co. v. Cozcan, 208 N. C., 236, 180 
S. E., 87; Haywood v. Rigsbee, 207 N .  C., 654, 178 S. E., 102; Scales 
v. Barm'nger, 192 N.  C., 94, 133 S. E., 410; Gordon v. Ehringhaus, 190 
N. C., 147, 129 S. E., 187; Holt v. Holt, 114 K. C., 241, 18  S. E., 967. 

Turning then to the will submitted for construction and looking at the 
first item in  dispute, we find written upon the margin, opposite the 
general legacies, these words: "To my grand daughter and namesake 
Mary Bell Heyer 30,000 thir ty thousand dollars. I received from 
her father Henry  Heyer. When she becomes 30 years old now invested 
in Pub.  Utilities." Marks appearing on the will indicate that  this was 
intended to be inserted between the gifts to Virginia Jardine and George 
Baldmin. H i s  Honor found, from an  inspection of the original d l ,  
that  it  was not clear whether the punctuation after the vo rd  "Dollars" 
is a comma or a period. There is  no question as to the validity of the 
bequest. The  will is submitted for construction as probated. 

The  controversy arises over whether this "marginal" bequest is gen- 
eral, specific, or  demonstrative. 

A general legacy is one that  is payable out of the general assets of the 
estate, such as a gift of money or other thing in quantity, and not so 
given as  to be distinguishable from other assets of like kind. Shepard 
2). Bryan, 195 N.  C., 822, 143 S. E., 835; Graham v. Graham, 45 N. C., 
297; 28 R. C. L., 291. 

&4 specific legacy is  a bequest of a specific article, distinguished from 
all others of the same kind, pointed out and labeled by the testator, as i t  
were, for delivery to the legatee, such as a particular horse, a piece of 
silver, or money in  a certain purse or chest, or  a particular corporate 
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stock, or a particular bond or other obligation for the pa,yment of money. 
Shepard v. Bryan, supra. "If the thing bequeathed is, by the terms of 
the will, individuated so that it is distinguishable from all others of the 
same kind, it is a specific legacyv-Learning, V .  C., in Kearns v. Kearns, 
77 N. J. Eq., 453, 76 Atl., 1042, 140 Am. St. Rep., 575. 
d demonstrative legacy is a bequest of money or other fungible goods. 

payable out of or charged upon a particular fund in such a way as not to 
amount to a gift of the corpus of the fund, or to evince an intent to 
relieve the general estate from liability in case the fund fail, and so 
described as to be indistinguishable from other things O F  the same kind. 
Shepard v. Bryan, supra; 28 R. C. L., 292. 

I t  is clear that the bequest in question is not specific. Smith v. 
Smith, 192 N. C., 687, 135 S. E., 855. This may be put aside. 

I s  it general or demonstrative? 
I t  is inserted along with the general legacies in the will. Also i t  is 

obser~ed the gift is "To my grand daughtor and namesake Mary Bell 
Heyer 30,000 thirty thousand dollars . . . when she becomes 30 
years old." The remaining expressions, we apprehend, were used merely 
to indicate the reason for the seeming preference or partiality on the 
part of the testatrix, and to explain what she had done with the insur- 
ance money. Having shared equally with her son and daughter in their 
father's estate, the testatrix no doubt thought it but meet, before divid- 
ing her own property, to return to Henry's daughter a sum equal to the 
insurance funds which she had received from him upon his death. I t  
is not material that she preferred Henry's daughter over his son. There 
may be a reason for this, but whether there is or not, it is the testatrix' 
will we are interpreting. I n  any view of the matter, her "namesake" 
was unmistakably the special object of her bounty. Moreover, had the 
testatrix here intended a demonstrative legacy, it is highly improbable 
that she would have postponed its enjoyment until the legatee reaches 
the age of thirty years. She had seen great fluctuations in the value of 
utility stocks. The bequest is regarded as general rather than demon- 
strative. 

The general rule in respect of interest on such legacies, when imme- 
diately payable and not promptly paid, is that they bear interest from 
the end of one year after the testator's death. Shepard ti. Bryan, supra; 
Moore v. Pullen, 116 N. C., 284, 21 S. E., 195; Har t  v. Williams, 77 
X. C., 426; 28 R. C. L., 353. And in Swann v. Swann, ,58 N. C., 297, it 
was said this general rule applies to pecuniary legacies to grandchildren, 
when it does not appear the testator stood towards them in the relation 
of parent or in loco parentis. Compare XclVilliams v. Falcon, 59 N. C., 
235. 
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Ho~vever, this rule would not apply to the instant legacy because it 
is not required to be  aid until the legatee "becomes 30 Fears old." The 
amount bequeathed, thirty thousand dollars, will be due and payable a t  
that time, and it bears no interest in the interim. Croom v. Whitfield, 
$5 N.  C., 143 ; Ballantyne c. Turner, 59 N .  C., 225. 

Speaking to the identical question in Holt v. Hogan, 58 h'. C., 82, i t  
was said that  while such a legacy is vested and will not be defeated by 
the death of the legatee prior to reaching the designated age, still the 
bequest would not bear interest except from the time it becomes due and 
should be paid. 

We come next to the residuary clause, the second item in difference. 
The judgment below is correct in decreeing that  Mrs. Bulluck, the 

executrix, takes no personal interest in the residuum. Not only is the 
balance of the estate to be held by her "in trust," but her husband is to 
have no part  in its "management." The testatrix knew that a trust 
estate ~ ~ o u l d  need to be managed rather than used, and she expressed the 
hope that  Mr.  Hugh MacCrae ~vould see to it that  her v ish  "as to the 
management" was carried out. 

The primary purpose of the testatrix was to leave her property to her 
grandchildren, but not without some in t e r~en ing  a c t i ~ e  "management." 
She n a s  not on friendly terms with either her daughter-in-law or her 
son-in-law. Both were excluded from any share in the estate. Rnoml- 
edge that  her daughter's financial interests were interlinked n i th  t h o v  
of her husband, together with her disdain for the latter, doubtless caused 
the testatrix to forego leaving any personal bequest to her "dear & only 
child." H e r  son was dead. She could leave nothing to his x ido~v.  Her  
son-in-law was likewise non grata persona. He, too, was eschened. 
The grandchildren thus became the primary objects of her bounty. To 
them, and to them alone, she intended to leave the residuum of her 
estate. 

The  argument on behalf of the executrix that  she takes a life estate in 
the residuum was pressed before us with much learning and great ear- 
nestness. Several expressions lend color to this view, as  well as the rule 
against disinheritance. Dunn 7;. Ilines, 164 n'. C., 113, 80 S. E., 410; 
m'hitfield v. Garris, 134 N .  C., 24, 45 S. E., 904; Clark c. Hyman, 1 2  
N. C., 382; 28 R. C. L., 289. The overshadowing purpose of the will, 
ho~wver ,  seems to forbid such construction. H a d  the testatrix i~itendcd 
to give her daughter a life estate in the residuum, she xould hardly have 
designated N r .  NacCrae "overseer to this mill that  my wish as to man- 
agement be carried out." And the provision in  respect of forfeiture, in 
case her son-in-law participate in its management, is liken ise subrrrsive 
of an intent to bequeath her daughter any i n d i ~ i d u a l  interest therein. 
It xvould be necessary to write these expressions out of the will i n  order 
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to give the daughter a life estate in the residuum. Thlwnpson v. New- 
Zin, 43 N.  C., 32; 1 Page on Wills, see. 814. While they may contain a 
modicum of distrust and prejudice, nevertheless they point unerringly 
to the test;atrix' intent. The motive is not material so long as the pur- 
pose is clear (Hilliard v. Kearney, 45 N. C., 221), and t l e  end is lawful. 
Thompson on Wills (2d Ed.), see. 219. 

The judgment below is also correct in holding that Mrs. Bulluck is to 
manage the residuary estate, under orders of the court, with such com- 
pensation from time to time as the court shall allow. That portion of 
the judgment, however, which gires the trustee carte branche authority 
to do "as she sees fit in the full, unrestrained exercise of her discretion" 
is unwarranted and will be stricken out. Mrs. Bulluck's trusteeship is 
not unlike others of similar kind. I t  is subject to the control of the 
court at all times. Woody v.  Christian, 205 N .  C., 610, 172 S. E., 210; 
Bank v. Edwards, 193 N.  C., 118, 136 S. E., 342; Carter v. Young, 193 
N. C., 678, 137 S. E., 875; Bank v. Alexander, 188 Y. C., 667, 125 
S. E., 385; Fzsher v. Fisher, 170 N.  C., 378, 87 S. E., '113; Albright v. 
Albrlght, 01 N.  C., 220; Jordan v. Jordan, 4 N .  C., 292. 

The income, as it accrues, is to be paid in equal proportions, first, to 
the respective guardians, parties hereto, then to the beneficiaries them- 
selves, per stirpes, as they reach their majorities, and, when the youngest 
grandchild "is 30 years old," the c o r p s  of the residuum is to be divided 
into two equal parts-one part delivered to the trustee's children and the 
other part turned over to her brother's children. 

The trust is not a passive one, such as in NcKenzie v. Xumaer, 114 
N.  C., 425, 19 S. E., 375, and must be kept active, to the end that the 
"marginal" legacy of $30,000 to Mary Bell Heyer mag be paid "when 
she becomes 30 years old"; and further, that "the balance" may be "in- 
trusted," managed and ultimately divided as the will directs. I f  for any 
reason the payment of the bequest to testatrix' "namesake" should be 
anticipated (in which event the plaintiff would receive only the present 
worth or present cash value of such legacy), or when i t  is paid, a situa- 
tion may then arise which would justify the chancellor in closing the 
trust and relieving Mrs. Bulluck of the further duties of her trusteeship, 
if she so desire. 

The cause will be remanded for judgment accordant herewith, the 
costs to be paid out of the trust estate. 

Error and remanded. 



N. C.] SPRIXG TERM, 1936. 331 

J .  R. MARSHBURN AND J. STUART JAMES v. J. T. BROWN, SHERIFF OF 

PER'DER COUNTY, AND C. F. DAVIS, R. L. BATTS, AND A. D. WARD, 
MEMBERS OF AND COSSTITU~ING THE BOARD O F  COUXTP COMMIS- 
SIONERS O F  PENDER COUNTY. 

(Filed 16 June, 1936.) 

1. Counties E &Question of whether bonds of school district were neces- 
sa ry  t o  maintenance of constitutional school t e r m  is  fo r  courts. 

Plaintiffs brought this action to enjoin the collection of taxes by the 
county which were levied to pay principal and interest on bonds of certain 
school districts of the county which the county had assumed. Plain- 
tiffs alleged that the issuance of the school district bonds \vas not neces- 
sary to the maintenance of the constitutional school term in the respective 
districts of the county which had issued the bonds. Defendants denied 
this allegation in their answer, and introduced resolutions of the county 
board of education and the board of county commissioners which con- 
tained findings that the district bonds, when issued, were necessary to the 
maintenance of the constitutional school term. Held:  Plaintiffs' motion 
for judgment on the pleadings was correctly denied, since the pleadings 
raised a n  issue of fact as  to whether the issuance of the bonds n a s  neces- 
sary to the maintenance of the constitutional school term, and held fur- 
ther, the resolution of the county boards on this aspect is not conclusive 
on the courts, but the issue was properly submitted to the jury. 

2. Schools and  School Districts A a-The Constitution contemplates t h a t  
t h e  General Assembly shall provide a State  system of public schools. 

The State Constitution contemplates that the General Assembly shall 
provide a State system of public scliools to the end that  every child 
between the ages of six and twenty-one years, without regard to the 
county in which such child resides, shall have an opportunity to attend a 
school in which standards set up by the State are  maintained and wherein 
tuition shall be free of charge, and i t  is the duty of the commissioners of 
each county, when such State system has been provicled, to maintain in 
each district of the county one or more schools for the constitutional 
school term. 

3. Counties E &County may assume indebtedness of i ts  school districts 
which was  contracted by them t o  maintain constitutional school term. 

Since i t  is the duty of the county commissioners of each county to pro- 
vide for the construction and equipment of schools in each district neces- 
sary to the maintenance of the constitutional school term, where some of 
the school districts of the county provide the necessary buildings and 
equipment upon failure of the county to  do so, by issuing school bonds or 
otherwise, the county may assume such indebtedness upon the request of 
i ts  board of education. N. C. Code. 5599. 

APPEAL by plaintiffs f r o m  Williams, J., a t  Korember  Term,  1935, of 
FENDER. X o  error. 

T h i s  is a n  action to enjoin the defendant J. T. Brown, sheriff of 
Pender  County, f r o m  selling lands o v n e d  by the  plaintiffs and  located ill 
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Maple Hil l  School District, Holly Township, Pender County, i n  accord- 
ance with notices posted by him, as required by statute, for the collec- 
tion of taxes levied on said lands bv the defendant board of county com- 
missioners of Pender County for the year 1933, on the ground that  said 
taxes mere levied for the purpose of raising money to pay the obligations, 
e~idenced by bonds and otherwise of certain school di5,tricts in Pender 
County other than  Maple Hil l  School District, and for that  reason were 
levied on the lands of the alaintiffs without lawful a~.thori tv.  and are " ,  
therefore illegal, and also to enjoin the defendant board of county com- 
missioners of Pender County from levying taxes on wid  lands for the 
year 1934, and for succeeding years, for said purpose. 

Pr ior  to 3 Ju ly ,  1933, the board of county commiss.oners of Pender 
County, a t  the request of the board of education of said county, and with 
the approval of a majority of the qualified voters i n  each of said school 
districts, as required by law, for and in  behalf of certain school districts 
in said county, had issued bonds in  the name of Pender County, and had 
otherwise contracted indebtedness for the purpose of zonstructing and 
equipping sclioolliouses in  said district. The said bcnds at the time 
they were issued, and the said indebtedness at the time i t  was contracted, 
were and are now the valid obligations of the said school districts. By 
statutory authority, taxes had been levied by the board of county com- 
missioners of Pender County, from year to year, on p-operty, real and 
personal, located in  said school districts, for the purpose of raising money 
to pay said bonds and said indebtedness. 

On 3 July,  1933, the board of county commissioners of Pender County, 
at a meeting held on said day, made and caused to be entered in its 
minutes an  order as follows : 

"It, is ordered that  the county assume the debt service obligations of 
the various school districts i n  the county." 

Pursuant to said order, and in accordance with the budget require- 
ments of the board of education of Pender County, the board of county 
commissioners of said county, for the year 1933, levied a tax of 43 cents 
on the $100.00 valuation on all the property, real and personal, in said 
county subject to taxation, for  the purpose of raising money to pay the 
indebtedness, evidenced by bonds or otherwise, of said county for school 
purposes, including the indebtedness of the various school districts in 
the county contracted for the construction and equipment of schoolhouses 
in said districts. Xo  bonds had been issued or indebtedness c'ontracted 
by Maple Hi l l  School District, or in its behalf. The plaintiffs have 
failed and refused to pay the taxes levied on their lands located in Maple 
Hi l l  School District, and the defendant J. T. Brown, 3heriff of Pender 
County, has advertised the said lands for sale for the purpose of collect- 
ing said taxes, and will sell the same unless enjoined j:rom so doing by 
judgment in this action. 
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The defendant board of county commissioners of Pender County has 
approved the budget of the board of education of said county for the 
year 1934, which will require that  a tax  be levied on all the property, 
real and personal, i n  Pender County, for the purpose of raising money 
to pay the indebtedness of the various school districts of said county 
incurred for the construction and equipment of schoolhouses in  said 
districts. Unless enjoined in this action, the defendant board of county 
commissioners of Pender County will levy said tax for the year 1934, 
and for succeeding years. 

I n  their complaint, the plaintiffs allege that  the schoolhouses con- 
structed in the various school districts in Pender County and paid for 
with the proceeds of the bonds issued by or i n  behalf of said school dis- 
tricts, or with money borrowed for that  purpose, were not essential or 
necessary for the operation in  said districts of schools for the minimum 
school term of six months in  each year, as required by the Constitution 
of this State. This allegation is denied by the defendants. I n  their 
answer the defendants allege that  said schoolhouses were and are essen- - 
tial and necessary for the operation of schools in said district, in accord- 
ance with the mandate of the Constitution of the State of Xorth Caro- 
lina. 

At  a meeting held after the commencement of this action, to wi t :  
On 4 February, 1935, the board of county commissioners of Pender 
County adopted and caused to be entered in its minutes a resolution 
as follows: 

"Whereas, the board of education of Pender County, on 3 July,  1933, 
adopted a resolution providing that  the debt service obligations of the 
special taxing districts and other school districts of Pender County 
should be taken over for payment by the county as a whole and the local 
districts relieved of their payment, said obligations being included in 
the debt service fund in the six months budget; and 

"Whereas, the same was certified to the board of county commissioners 
of Pender County and approved by said board, and said board, pursuant 
to said approval, adopted the following resolution: 

" ' I t  is ordered that  the county assume the debt service obligations of 
the various taxing school districts in the county'; and 

"Whereas, i t  has been discovered that  essential facts mere inadver- 
tently omitted from the drafts  of the resolutions adopted by the board of 
education and by the board of county commissioners, which facts were 
true a t  the time the resolutions were adopted, and still are true;  and 

"Whereas, on this 4 February, 1935, the said board has decided to 
amend said resolutions so that  they will speak the truth, and will include 
such essential facts as were omitted, and the board of education has 
adopted the following resolution, as an  amendment to its resolution 
adopted 3 July,  1933, to wit :  
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" 'Whereas, under authority of law certain local sch.001 districts of 
Pender County, by a majority vote of the qualified voters of each dis- 
trict, and in accordance with law, have issued and caused to be sold cer- 
tain bonds, or have lawfully borrowed money from the State, the names 
of said districts being as follows, the amount of the bonds and State 
loans outstanding on 3 July, 1933, being placed opposite the name of 
each district listed below, to wit: 

Amt. out- 
Date of Amt. of standing 

District Bonds Sale Isme 7-3-33 
Atkinson Special School Taxing District 7-1-25 $25,000 $18,000 
Burgaw Special School District . . . . . . . . . . . .  11-15-26 50,000 44,000 
Long Creek Grady Special School Tax- . . 

ing Distrlct . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7-1-25 25,000 18,000 
Rocky Point Special School Taxing Dis- 

trict . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  5-1-25 30,000 23,000. 
Topsail Special School Taxing District . 11-1-24 60,000 44,000 

-- 
Total District Bonds . . . . . . . . . . . . . . . .  $190,000 
Total Outstanding Bonds, 7-3-33 $147,000 

Date of 
Stafe Loans, Literary Fund Loan 

Atkinson Special School Taxing District 2-11-24 
Atkinson Special School Taxing District 2-10-26 
Long Creek Grady Special School Tax- 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ing District 2-11-24 
Long Creek Grady Special School Tax- 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ing District 2-10-26 
Long Creek Grady Special School Tax- 

. . . . . . . . . . . . . . . . . . . . . . . .  ing District 9-1-28 
Rocky Point Special School Taxing Dis- 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  trict 2-17-26 

July 3,1938 
Amt. out- 

Amount standing 
$5,000 $ 500.00 

1.,500 450.00 

3,000 500.00 

:1,500 450.00 

3,000 1,800.00 

9,000 600.00 

Special Building Fund. 
Atkinson and Long Creek Grady (this was a 

joint loan of $68,000.00, one-half County 
obligation and one-half District obliga- 
tion), 3-10-24 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $34,000.00 $18,700.00 

Total State Loans for District .  . . . . . . . . .  $52,000.00 
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Total Outstanding $23,000.00 
Total Bonds and State Loans for Dis- 

tricts $242,000.00 
Amount Outstanding July 3, 1933 $170,000.00 

"Whereas, the proceeds of the sale of the above mentioned bonds were 
in each instance used in the erection and equipment of school buildings 
in their respective districts, thus relieving the board of education and 
the board of county commissioners, in whole or in part, of their legal 
responsibility; and 

"Whereas, it is the sense of the board of education that all indebted- 
ness of school districts lawfully incurred in erecting and equipping 
school buildings necessary for the six months school term should be taken 
over for payment by the county as a whole, and the local districts 
relieved of their annual payments; and 

"Whereas, the above listed bonds and loans were issued or made, and 
the proceeds thereof used for the erection and equipment of school build- 
ings necessary for the six months school term, and the said buildings 
and equipment are and were on 3 July, 1933, necessary for the mainte- 
nance of the six months school term in Pender County, and the said 
bonds or loans, when added to any other debt service obligations of 
Pender County for school purposes, do not, and did not on 3 July, 1933, 
exceed five per cent of the valuation of the property subject to taxation 
in Pender County: 

"Now, therefore, be it resolved : 
"1. That the county board of education, with the approval of the 

county board of commissioners, take over the indebtedness of all school 
districts lawfully incurred in erecting and equipping school buildings 
as set forth in the preamble of this resolution, beginning with the school 
year 1933-1934, and relieve the local districts of their annual payments 
in accordance with Article 13, section 179, of the Public School Law 
Codification, 1923, and amendments thereto, and that the resolution of 
3 July, 1933, be and the same is hereby amended so as to include this 
resolution and the preamble thereto; 

"2. That the board of county commissioners of Pender County be 
furnished with a certified copy of these resolutions, and that the said 
board of county commissioners be and it is hereby asked to approve the 
action on the part of the county board of education as set forth in these 
resolutions. 

"3. That these resolutions be in full force and effect from and after 
the approval of the county board of commissioners. 
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"Members present and voting 'Aye' are: 
('D. J. Farrior, Jr., T.  J. Henry, George F. DeVane. Those voting 

'No' : J. R. Marshburn. 
"Done in regular session, this 4 February, 1935. 

D. J. F.~RRIOR, JR., 
Chairman Board of Education. 

"Attest : 
T. T. MURPHY, 

Secretary Board of Education. 

"And whereas, the taking over and assumption of the districts' obli- 
gations as set forth by said board of education is adjudged to be legally 
just and equitable. 

"Now, therefore, be i t  resolved : 
"1. That the action of the board of education, as set forth in its reso- 

lution and the preambles thereto recited above, be and the same is 
hereby approved and the said districts are hereby forever hereafter 
relieved of their annual payments, or any parts thereof. 

"2. That the board of education be and i t  is hereby directed to include 
in the debt service fund in the six months budget the annual installments 
and interest on the indebtedness of all districts listed in the preamble 
to their resolution recited herein. 

"3. That the resolution adopted 3 July, 1933, be rtnd the same is 
hereby amended so as to include and embrace this resolution and its 
preambles. ' 

"4. That a certified copy of this resolution be furnished to the board 
of education for its information, and to govern its action in this behalf. 

"Those members present and voting 'Aye' are:  
"C. F. Davis, R. L. Batts, A. D. Ward. Those votin,g 'No': None. 
"Done in regular session on this 4 February, 1935. 

C1. F. DAVIS, 
Chairman Board of County C'ommissioners. 

"Attest : 
GEO. F. LUCAS, Clerk." 

At the trial an issue was submitted to the jury and answered as 
follows : 

"Was the indebtedness of the special taxing districts of Pender County, 
which was assumed by the county as a county-wide obligation on 3 July, 
1933, incurred for the construction of school building3 and for school 
equipment essential and necessary for the operation in said county of a 
six months school term ? Answer : 'Yes.' " 
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From judgment dissolving the temporary restraining order issued in 
the action and continued to the final hearing, adjudging that the taxes 
levied by the board of county commissioners of Pender County for the 
year 1933, on all property, real and personal, in said county for school 
debt service, were lawfully levied, and are legal, and taxing the plaintiffs 
with the costs of the action, the plaintiffs appealed to the Supreme 
Court, assigning numerous errors in the trial. 

Carr, James & LeGrand for plaintiffs. 
McCullen & McCullen and Cli f ton L. Moore for defendants. 

CONKOR, J. We have examined the numerous assignments of error 
made by the plaintiffs on this appeal. None of them can be sustained. 

The motion of the plaintiffs for, judgment on the pleadings was prop- 
erly denied by the trial court. The allegation in the complaint that the 
indebtedness of the various school districts in Pender County, which was 
assumed by the county on 3 July, 1933, pursuant to the resolution of 
the board of education, and with the approval of the board of county 
commissioners ( N .  C. Code of 1935, sec. 5599), was incurred for the 
construction and equipment of schoolhouses in said districts, which were 
not necessary or essential for the operation of a school or of schools in 
each of said districts for a term of six months in each year, was denied - ,  
in the answer. The issue thus raised by the pleadings was properly 
submitted to the jury. The affirmative answer of the jury to this issue 
mas determinative of the action. See Hickory v. Catawba County,  206 
N.  C., 165, 173 S. E., 56, and Greensboro v. Guilford County,  209 N.  C., 
655, 184 S. E.. 473. 

The order of the defendant, the board of county commissicners of 
Pender County, as amended by the resolution of said board adopted on 
4 February, 1935, pursuant to the resolution of the board of education 
of said county, was predicated on the finding by both said boards that 
the indebtedness of certain school districts in Pender County was in- 
curred for the construction and equipment of schoolhouses in said dis- 
tricts which were and are necessary and essential for the operation of a 
school or of schools in each of said districts for a term of six months in 
each year. This finding was not conclusive on this action. I n  Hickory 
v. Catawba County,  supra, it is said: ('This is not a problem to be 
solved by the defendants in the exercise of their discretion, or one in the 
solution of which the courts are shorn of jurisdiction. The exercise of 
jurisdiction implies the right to hear evidence on the question whether 
the buildings and equipment of certain types are essential to the opera- 
tion of the schools, and as the witnesses who testified as to these things 
were qualified to speak, the exceptions addressed to the admissibility of 
their testimony cannot be sustained." 
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On the facts admitted by the parties in their pleadings, and found by 
the jury at the trial, the judgment is affirmed on the authority of Reeves 
v. Board of Education, 204 N. C., 74, 167 S. E., 454. 

I t  is the mandate of the Constitution of this State that the General 
Assembly shall provide by taxation and otherwise for a general and 
uniform system of public schools wherein tuition shall be free of charge 
to all the children of the State between the ages of six and twenty-one 
years. This constitutional mandate contemplates thac the system of 
public schools which it is the duty of the General Assembly to provide 
for all the children of the State, shall be a State system, to the end that 
every child in the State between the ages of six and twenty-one years, 
without regard to the county in which such child shall reside, shall have 
an opportunity at  least to attend a school in which standards set up by 
the State are maintained. When provision has been made by the General 
Assembly for a State system of iublic schools, as contemplated by the 
Constitution, it is the duty of the board of county commissioners of each 
county in the State to maintain in each school district in its county one 
or more schools for a term of at least six months in each year. Adeauate 
buildings and equipment are manifestly required for the maintenance 
and operation of these schools. N. C. Code of 1935, see. 5467. I t  is 
therefore the duty of the board of county commissioners of each county 
in the State to provide for the construction and equipment of adequate 
school buildings in each district of its county. When for any reason 
the board of county commissioners of a county has failed to perform t,his 
duty, and the buildings and equipment necessary for the maintenance 
and operation of schools for the minimum term required by the Consti- 
tution have been provided by the district by the issurlnce of bonds or 
otherwise by statutory authority, the board of county commissioners, at  
the request of the board of education of the county, may assume the 
indebtedness of the district, and thereby relieve the district of the burden 
of such indebtedness. I n  such case, the board of county commissioners 
is performing the duty which the Constitution imposes upon said board 
in the first instance. I n  Reeves v. Board of Education, supra, it is said : 
"There is no sound reason why a school district should have to pay out 
of its own taxable property a debt which the Constitution and the laws 
of the State imposeup&i the county. The authority fclr the assumption 
by the county of the bonded debt of the various schoo'l districts is con- 
tained in see. 6, ch. 180, Public Laws 1925, as amended. by ch. 239, secs. 
4 and 5, Public Laws 1927, Michie's Code, 1931, see. 5599." 

We find no error in the trial of this action. The judgment is affirmed. 
No error. 
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WACHOVIA BANK AND TRUST COMPANY, TRUSTEE, v. MRS. BESSIE 
ERWIX JONES, MRS. SARAH ERWIN BELLAMY, MRS. MARGARET 
ERWIN GLENN, AND WILLIAM A. ERWIN, 111, WILLIAM ERWIN 
JONES, ELIZABETH SMEDES JONES. ALICE McADEN JONES, 
SARAH LYELL GI,ENN, LOCKE ERWIN GLENN AND ROBERT RAN- 
KIN BELLAMY, MINORS, S. C. BRAWLEY, JR., GUARDIAN AD LITEM OF 

WILLIAM A. ERWIN, 111, AKD ALLSTON STUBBS, GUARDIAN AD LITEM 
FOR WILLIAM E. JONES, ELIZABETH S. JONES, ALICE McADEN 
JONES. SARAH LPELL GLEIVN, LOCKE ERWIN GLENN, ROBERT 
RANKIN BELLAMY, AND ALL PERSONS XOT IN BEING WHOSE SAMES A X D  

RESIDEKCES ARE NOT KNOWN, OR WHO MAY IN ANT COXTINGENCY BECOME 
INTERESTED LN SAID TRUST. 

(Filed 15 June, 1936.) 

1. Trusts  E b-- 
Where the disposition of part of a trust fund created by will is left in 

doubt under its language, the trustee may apply to the courts, in their 
equitable jurisdiction, to  construe the instrument. 

2. Wills E a- 
A will and its codicils must be construed together to ascertain and 

effect the testator's intent. 

3. Wills E f-Income from property subsequently used t o  pay specific lega- 
cies and  costs should be paid income beneficiaries of t rus t  estate. 

After providing for specific legacies, testator directed that  the residuum 
of the estate should be held in trust for the benefit of testator's children, 
and directed that the income therefrom be periodically divided among 
them, with issue of deceased children representing their ancestor, with 
further provision for the distribution of the corpus of the trust estate 
after the death of testator's children and grandchildren. The trustee 
brought this action to obtain direction of the court in disposing of income 
derived from property used in paying debts, costs of administration, and 
specific legacies. Held:  The residue of the estate is  formed a t  the time 
of testator's death. and the income in question should not be added to 
the corpus of the trust estate, but should be paid the income beneficiaries 
of the trust estate under the provision of the will that  the net income on 
hand be divided among them, it  being apparent that  testator's children 
were the primary objects of testator's bounty, and the will being con- 
strued to effectuate his intent. The Massachusetts and English Rule 
defined and discussed by CLARKSON, J. 

DEVIN, J., took no part in the consideration or  decision of this case. 

STACY, C. J., dissenting. 

APPEAL by  defendants Bessie E r w i n  Jones, S a r a h  E r w i n  Bellamy, 

Margare t  E r w i n  Glenn, and  S. C .  Brawley, Jr., guard ian  ad litem f o r  

Wil l iam A. Erwin ,  111, f r o m  Spears, J., a t  Chambers, 29 April,  1936. 
F r o m  DURHAM. Reversed. 
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This is a civil action, instituted by the   la in tiff Wachovia Bank and 
Trust Company against the defendants as beneficiaries under the will of 
the late W. A. Erwin for the purpose of having the court determine 
certain questions relative to the disposition of certain of the property. 

On 2 March, 1936, S. C. Brawley, Jr., was duly appointed as guardian 
ad litem for William A. Erwin, 111, and Allston Stubl~s was duly ap- 
pointed as guardian ad li tern for William E .  Jones, Elizabeth S. Jones, 
Alice McAden Jones, Sarah Lye11 Glenn, Locke Erwin Glenn, Robert 
Rankin Bellamy, and all persons not in  being whose names and resi- 
dences are not known or who may in any contingency become interested 
in said trust, and both of said guardians ad litem were duly and regu- 
larly served with summons and filed answers. 

On 28 February, 1932, the testator, William A. Erwin, died leaving 
a will and four codicils attached thereto, as set out in the record. The 
Wachovia Bank and Trust Company and Kemp P. Lewis were named 
as executors. After providing for certain specific legacies, the testator 
in Item 8 of said will devised and bequeathed all the rest, and residue of 
his property to the Wachovia Bank and Trust Company as trustee, to 
be held in trust, the income from said property to be used for the benefit 
of his following children: Bessie Erwin Jones, Sarah Erwin Bellamy, 
Margaret Erwin Glenn, all daughters of the testator, and William A. 
Erwin, son of the testator, and their issue. Subsequent to the signing 
of this will, William A. Erwin, Jr., died and William A. Erwin, 111, 
son of William A. Erwin, Jr., now stands in the positicn of his father 
as one of the life beneficiaries. 

The total income from the estate during the entire period of adminis- 
tration amounted to $71,544.55. The expense of admin~stration deduc- 
tive from the income amounted to $11,898.87, leaving a net income of 
$59,645.68. Of this amount, $11,946.13 was income derived from that 
portion of the estate used in the payment of specific legacies, debts, and 
costs of administration. The remainder, to wit: $47,699.55, was derived 
from that portion of the estate which went into the corpus  of the re- 
siduum and was distributed to the life beneficiaries of the trust as 
income. The question arises whether the income of $11,946.13 on that 
portion of the estate used in the payment of specific legacies (these 
amounted to $40,000-$20,000 to the trustees of Saint Mary's School at 
Raleigh, and $20,000 to the Wachovia Bank and Trust Company, 
trustee, to hold in trust for the trustees of the Diocese of the Episcopal 
Church of North Carolina), debts and costs of administration should 
be paid as income to the life beneficiaries of the trust, or whether its 
character should be changed from income to that of corpus  and added to 
the c o q m s  of the residuum of the estate. 
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The material part of the will to be construed is Item 8, which is as 
follows: "I give, devise, and bequeath all the rest and residue of my 
property and estate of whatever nature and wheresoever the same may 
be to said Wachovia Bank and Trust Company, as trustee, to be by i t  
held, used, and disposed of in trust for the benefit of my four (4) chil- 
dren, to wit: My daughter, Mrs. Bessie Erwin Jones, of Charlotte, 
N. C. My daughter, Mrs. Margaret Erwin Glenn, of Winston-Salem, 
N. C. My daughter, Mrs. Sarah Erwin Bellamy, of Wilmington, N. C. 
My son, William A. Erwin, Jr., of T e s t  Durham, N. C., and their issue 
as follows: . . . Until the death of the last survivor of my said 
children named above and of all the issue alive at  my death of all of my 
said four children and until the expiration of twenty (20) years after 
the death of such last survivor, or until the sooner death of all of my 
said four children and all their issue, to divide quarterly the net income 
then on hand from said trust estate into as many equal shares as there 
shall be then living child of mine named above and child of mine named 
above who has died but with issue alive at the time of such quarterly 
division, and to pay one of said shares of net income to each of my said 
four children alive at the time of such quarterly division and distribution 
and one of said shares to the issue (per  stirpes) alive at that time of 
each of my said four children who may .have died before such quarterly 
division and distribution." 

The court below held that that portion of the income earned by or 
accruing to the assets of the estate used in connection with payment of 
debts, legacies, and other expenses "is properly a part of the corpus of 
the residuary trust, and should so be set up and held by petitioner as 
residuary trustee of said trust." 

To this judgment, defendants Bessie Erwin Jones, Sarah Erwin 
Bellamy, Margaret Erwin Glenn, and S. C. Brawley, Jr., guardian 
ad litem of Wm. A. Erwin, 111, excepted, assigned error, and appealed 
to the Supreme Court. Allston Stubbs, guardian ad litem for Wm. 
Erwin Jones et al., agrees that the conclusion of the court is correct and 
joins with plaintiff as appellee. 

J .  M.  Broughton for Wachovia Bank and Trust Company, trustee. 
Allston Stubbs, guardian ad litem for W m .  Erwin Jones et al. 
Bryant & Jones and Hamilton C. Jones for defendants, the daughters. 
Sumter C. Brawley, Jr., guardian ad litem for W .  A. Erwin, I I I .  

CLARKSON, J. This is an equitable action, brought by plaintiff 
against the defendants, petitioning the court to determine certain ques- 
tions relative to the disposition of certain property. This is admissible. 
Bank v. Alexander, 188 N. C., 668; Finley v. Finley, 201 N .  C., 1 (14) ; 
Spencer v. McCleneghan, 202 N.  C., 662 (669). 
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The contention of defendants, appellants, is '(that a careful reading of 
the will will show that  while there is no expressed provision in  the will 
determinative of this question, a fa i r  inference is  t h , ~ t  there was an 
implied direction that  this $11,946.13 should be treated as income and 
paid to the life beneficiaries. That  the $11,946.13, which is income that 
accrued on that  portion of the estate used i n  the payment of specific 
legacies, debts, and costs of administration, should be paid to  the life 
beneficiaries as income and not added to the corpus of the estate." 

The contention of appellees i s :  "That the sum of $11,946.13 should 
be added to the corpus of the estate for the benefit of the remaindermen." 

The well settled rule in  the construction of wills is set forth i n  Norris 
v. Waggoner, 209 N.  C., 183 (186) : "That the primary purpose in con- 
struing a will is to ascertain the intention of the testator from the lan- 
guage used in  the will, and that  i n  ascertaining such int3ntion considera- 
tion should be given to the condition of the testator and his family and 
to all of the attendant circumstances surrounding the execution of the 

We must construe the will and codicils to the will together so as to 
ascertain the intention of the testator. I t  goes without saying that  
when the testator made his will, his four children were the primary 
objects of his bounty. As to them he  said, "I give, devise, and be- 
queath a11 the rest and residue of my  property and estate of whatsoever 
nature and wheresoever the same may be to said Wachovia Bank and 
Trust Company, as  trustee, to be by i t  held, used, and disposed of in 
trust for the benefit of my  four children" (naming them). "To divide 
quarterly the net income then on hand from said trust estate into as 
many equal shares as there shall be then living child of mine named 
above," etc. S o  particular provision was made for the fund in contro- 
versy, yet the will says "the net income then on hand"-that is, a t  his 
death. Would i t  not be reasonable to conclude that  the fund in contro- 
versy is net income and not corpus? 

From a careful search we can find no direct a u t h o r ~ t y  on this ques- 
tion in Pl'orth Carolina. There are two lines of authorities, one known 
as the Massachusetts Rule and one known as the English Rule. The  
appellants contend that  the Massachusetts Rule should be followed in 
this case and the income accruing on that  portion of the estate used to 
pay specific legacies, debts, and costs of administration should be dis- 
tributed among the life tenants as income. ,4nd ccntends that  the 
Massachusetts Rule is based upon the following theories: (1 )  That  the 
residuum of the estate is  formed a t  the death of the testator and is 
subject to the payment of any specific legacies, debts, and expenses of 
administration. (2 )  That  the testator has the interest of those closest 
to him more at heart, and if he could contemplate a situation of this 
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kind, that he would wish for those closest to him to receive the amount 
in question-that is, that he would want his children and their children 
to receive the total income accruing on the entire estate from the time 
of his death. 

We think the Massachusetts Rule preferable to the English Rule, and 
we believe more consonant with justice and reason. The residue of the 
estate is formed at the time of the testator's death and is subject to the 
payment of debts and legacies, and that the income from that should be 
paid to the beneficiaries, and is not corpus. 

The matter is so thoroughly discussed by Rugg, C. J., in  Old Colony 
Trust  Co. v.  S m i t h  (266 Mass., 500)) 165 N. E., 657, that we quote 
copiously from that opinion, as follows: "The testamentary words 'rest, 
residue, and remainder' comprehend the whole of the estate of every 
description left by the testator subject to all deductions required by 
operation of law or by direction of the testator. They signify a com- 
plete disposition of all property of the testator (citing authorities). I n  
the absence of controlling words to the contrary, 'this residue must be 
considered as formed at the time of the decease of the testator.' Where 
the gift of the residue is after the payment of debts and similar charges 
and nondeferred legacies, the residue is to be formed subject to such 
payments, even though actually made at  a later time. Treadwell v. 
Cordis, 5 Gray, 341, 348, 352, 358. I t  was expressly stated by Chief 
Jzlstice Shaw in M k o t  v. Amory,  2 Cush., 377, 386, that trustees in 
making up their accounts should credit to income 'all sums received as 
income, either through the executors or by themselves, after receiving 
the capital'; and again in Lovering v. Minot, 9 Cush., 151, 157, that 
where the words of the will are 'the income,' 'with nothing to restrain 
them,' they include nothing less than 'the whole income.' I n  each of 
these decisions the learned Chief Justice reviewed the English cases, 
including Angerstein v.  Martin, Turn. & Russ, 232, which is the founda- 
tion of the English Rule; Allhusen v. Whittell,  L. R., 4 Eq., 295, 303; 
I n  re McEuen (1913), 2 Ch., 704, and examined Williamson v.  William- 
son, 6 Paige Ch. (N. Y.), 298, which is the foundation of the New York 
Rule; Matter of Accounting of Benson, 96 X. Y., 499, 48 Am. Rep., 
646; Lawrence v. Littlefield, 215 N.  Y., 561, 577, 109 N. E., 611, and 
declined to follow the rule established by those cases. That rule, in sub- 
stance, is that income from money paid for debts and legacies is not 
income from the residue, but income from property which never becomes 
a part of the residue because given to other uses, and hence that it is 
itself a part of the residue. That was the rule followed by the account- 
ant. But it is not the rule established in this Commonwealth by the 
leading case of Treadwell v. Cord&, 5 Gray, 341, 348, 352, 358, which 
rests upon strong adumbrations if not express adjudications of earlier 
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decisions. I t  was said by Gray, J., in Sargent v. Sar,gent, 103 Mass., 
297, 299: 'In this Court, the general rule is established, that the tenant 
for life is entitled to the income of a residue given in trust, from the 
time of the testator's death; because any other rule would take away the 
income from the tenant for life, and apply i t  to the increase of the capital 
for the benefit of the remaindermen. Lamb v. Lamb, 11 Pick., 371; 
Minot v. Amory, 2 Cush., 377, 388, 389; Lovering v. Minot, 9 Cush., 
151,157.' I n  McDonough v. Montague, 259 Mass., 612, 157 N. E., 159, 
the question presented was as to the proper disposition of substantial 
'income earned by the moneys used to pay debts and expenses of admin- 
istration.' I t  there was said: 'There is nothing in the will which indi- 
cates an intention to make a change from the accepted rule that a tenant 
for life is entitled to the income from the time of the testator's death.' " 

The Massachusetts Rule was followed by Rhode Island in 1933-City 
Bank Farmers T m t  Co. et al. v. Taylor, 63 R. I., 126, 163 Atl., 734. 
New York followed the English Rule, and this was recently changed by 
statute. N. Y. L., 1931, c. 706, added sec. 17 (b), to the Personal Prop- 
erty Law (Consol. Laws, c. 41)) which reads as follows. "Unless other- 
wise expressly provided by the will of a person dying after this act takes 
place, all income from real and personal property earned during the 
period of administration of the estate of such testator, and not payable 
to others or otherwise disposed of by the will, shall be distributed pro 
rata as income among the beneficiaries of any trusts cr%ated out o f  the 
residuary estate of such testator and the other persons entitled to such 
residuary estate. None of such income shall, after such distribution, be 
added to the capital of the residuary estate, the whole or any part of 
which is devised or bequeathed in trust or for life or for a term of years, 
but shall be paid ratably to the life beneficiary of a tru3t, or to the life 
tenant, or to the absolute residuary legatee as the case may be. Unless 
otherwise directed in the will, income shall be payable to the life bene- 
ficiaries of trusts, or to life tenants from the date of the testator's death. 
Nothing contained in  this act shall affect the right oJ' any person to 
income on any portion of the estate not part of the residuary estate of 
such testator." 

The above quoted statute, in effect, makes the New York law identical 
with the law which has been followed in Massachusetts and several other 
jurisdictions, including Rhode Island, for many years. 

We follow the Massachusetts Rule. The judgment of the court 
below is 

Reversed. 

D~vrm,  J., took no part in the consideration or decision of this case. 
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STACY, C. J., dissenting: The better expression, i t  seems to me, is to 
be found in "The Restatement of the Law of Trusts," section 234 (g), 
published by The American Law Institute, which reads as follows: 

"Income on Property Used in Paying Legacies, Debts, and Expenses: 
To the extent to which the income received by the executors during the 
period of administration is derived from property which is  subsequently 
used in paying legacies and discharging debts and expenses of adminis- 
tration, and has not been applied to the payment of interest on such 
legacies, debts, and expenses, the trustee is entitled to receive the same, 
but i t  should be added to the principal and not paid to the beneficiary 
entitled to the income." 

This statement, which was prepared by noted scholars, judges, and 
lawyers, after an exhaustive study of the subject, has the merit of being 
supported by the English common law rule and is supposed to be the law 
of this jurisdiction, unless or until changed by statute. C. S., 970. 
Moreover, i t  seems to accord more nearly with the intention of the testa- 
tor as expressed in the will before us. This was the view of the court 
below, and my vote is for affirmance. 

EDNA M. COOK v. J. P O R T E R  STEDMAN. 

(Filed 15 June, 1936.) 
Automobiles E a- 

I n  order for the owner of an automobile to be held liable for injury 
inflicted by a person to whom he had loaned the car, the injured person 
must show, in addition to the fact of ownership, that the person to whom 
the car was loaned was reckless and incompetent, and that the owner 
had knowledge of this fact. 

APPEAL by plaintiff from Clement, J., at February Term, 1936, of 
FORSYTH. Affirmed. 

Action for damages for personal injury, alleged to have been caused 
by the negligence of the defendant in the operation of his automobile by 
an incompetent driver to whom it had been loaned. 

At the conclusion of the plaintiff's evidence, motion for judgment of 
nonsuit was sustained, and from judgment in  accordance with this 
ruling, plaintiff appealed. 

E. E. Rimer, John C. Wallace, and Parm'sh & Deal for plaintiff. 
Hutchins & Parker for defendant. 
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PER CURIAM. The only ground upon which plaintiff seeks to impose 
liability upon the defendant, the owner of the automobile, is the incom- 
petency of the driver to whom it was loaned. 

I t  is well settled that liability does not arise from mere ownership 
of an automobile, nor can it be based solely on the danger of the machine. 
The burden was on the plaintiff to show, in addition to the fact of 
ownership, that the car was loaned to a reckless and incompetent driver, 
and that the incompetency of the driver was knowr, to the owner. 
Huddy on Automobiles, 795-797, 838; Taylor v. Caudle, anfe,  60; Lin- 
ville v. Nissen, 162 N. C., 95. 

The only pertinent evidence offered by the plaintiff on. this point was: 
(1) The admission in the answer that the automobile "had been loaned 
to Lybrook" (the driver) ; (2)  the statement by the defendant that "he 
had 8,sked his wife not to let the boy have the car. He  didn't say 
why"; (3)  the testimony of witness Orrell, a resident of Davie County: 
"His general reputation as driver of automobiles is reckless, careless, 
and dangerous. . . . H e  had the general reputation I stated, ever 
since he has been in Davie County, ever since 1927, 13ince his father 
moved over there to Davie County." The defendant and his wife live in 
Forsyth County, in the city of Winston-Salem. There was no evidence 
of any instance of recklessness or incompetency on the part of LybrooB. 

We conclude that the evidence offered is insufficienb to impose lia- 
bility on the defendant, the owner of the automobile, for the negligence 
of the driver in  its operation on the occasion alleged. 

Judgment of nonsuit is 
Affirmed. 

GURNEY P. HOOD, COMMISSIONER OF BANKS OF THE STATE OF NORTH CARO- 
LINA, ON RELATION OF NORTH CAROLINA BANK AND TRUST COM- 
PANY, v. NORTH CAROLINA THEATRES, INC. 

(Filed 15 June, 1936.) 
Wills E h- 

A deed in fee simple, with full covenants of warranty, is sufficient 
to convey the fee in property by a devisee of the defeasible fee with full 
power of disposition, since the devisee's deed manifests the intent to 
exercise the power, even though it does not specifically I-efer thereto. 

APPEAL by defendant from Barnhill, J., at May Term, 1936, of WAKE. 
,4ffirmed. 

Controversy without action to determine the question of title to cer- 
tain real estate in the city of Raleigh, involving the construction of the 
will of Malvina K. Walters. 
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The plaintiff claims title by mesne conveyances under Mrs. Vera 
Newton Walters Tomlinson, devisee and daughter of the testatrix, and 
has contracted to convey the described land to the defendant, and has 
tendered deed sufficient in form. The defendant contends the title is 
defective by reason of the provisions of the will of said Malvina K. 
Walters. 

From judgment that plaintiff has good and indefeasible title and right 
to convey in fee simple, defendant appealed. 

Beverly C. Moore for plaintiff. 
Kenneth M. Brim and Murray Allen fo r  defendant. 

PER CURIAM. Mrs. Malvina K. Walters died testate, 7 June, 1927, 
survived by her two daughters, Mrs. Vera Newton Walters Tomlinson 
and Mrs. Edna Earl  Walters Jones. 

The portions of her will pertinent to the question involved are as 
follows : 

"Item 3 : I give, devise, and bequeath my property, real and personal, 
to my daughters and their children as follows: To my daughter, Vera 
Newton Walters Tomlinson, for the period of her life, remainder to her 
natural children, the following described real estate in the city of 
Raleigh: (1) The store and Lot No. 115 Fayetteville Street, running 
back to Wilmington Street, together with all my right and title to the 
improvements thereon." . . . 

"Item 5 : I f  my daughter, Mrs. Tomlinson, shall die without children, 
or having children, they shall all die without issue, I will and devise the 
property herein devised to her to her sister, Mrs. Edna Earl  Walters 
Jones, for life, remainder to her natural children." 

Codicil Item 1 :  "I hereby declare i t  to be my will that the property, 
both personal and real, devised and bequeathed in the foregoing will, 
dated 1 January, 1910, shall pass at my death to my daughters, Vera 
and Edna, absolutely and in fee simple, in the division as set out in said 
will, provided only that upon the death of either daughter, the property 
devised to such daughter shall descend to her children, or, having no 
children, to the remaining daughter absolutely. This provision shall 
not prevent either daughter during her lifetime from improving, selling, 
conveying, and converting the property devised or bequeathed to her, 
but said daughters shall have full control of their respective shares of 
my estate, subject only to said provision." 

Codicil Item 3 :  "I wish the property herein devised and bequeathed 
to descend as provided in Item Fifth of my will, but I hereby declare 
that this wish is absolutely subject to my will that my said daughters 
shall have full and absolute control of the property devised by me to 
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them to do with as they wish, subject to the provision in I tem 1 of this 
codicil; and this wish is expressed only for the purpose of indicating 
the disposition to be made of my  property in the event that  my  daugh- 
ters die without natural children and without having cisposed of their 
said shares." 

On 22 September, 1928, Mrs. Vera Newton Walters Tomlinson and 
her husband conveyed the described property to Powell 8: Powell, Inc., 
by deed in  fee simple with usual covenants, and the plaintiff herein 
claims title by rnesne conveyances under said deed. 

Thc: defendant contends the will of Mrs. Walters did not vest in Mrs. 
Tomlinson power to convey the property in fee simple, and that  if power 
of disposition was given, the deed to Powell &. Powell, Inc., is insufficient 
to convey the fee "because it does not contain express reference to said 
power." 

I t  is'manifest from an  examination of the provisions of the will, here- 
inbefore set out, that  the devise to Mrs. Tomlinson is cmpled with full 
and express power to convey, and that  i t  was the intention of the testa- 
tr ix that  the limitation over should apply only to property not disposed 
of by the first taker. 

The  defendant contends, however, that  conceding the power of dispo- 
sition, the deed of Mrs. Tomlinson i s  insufficient because it contains no 
specific reference to this power, and was not made in the exercise of the 
power. This contention cannot be sustained. 

I t  was held in Matthews v. Gri,@n, 187 N. C., 599:  "While some of 
the earlier decisions were more strict i n  their recluirements that  in order 
to the validity of instruments executed by persons har ing  a power of 
appointment, express reference to the power should be made, a more 
liberal rule prevails in the later and authoritative casei: on the subject, 
and it is now very generally accepted that  the question is largely one 
of intent, and the instrument will be upheld as a valid execution of the 
power where, on its entire perusal, the intent to exercise the power can 
be plainly inferred. . . . I f  a conveyance is made which cannot 
have full effect except by referring i t  to an  execution of the power, 
though some estate would pass by reason of the ownership, the convey- 
ance mill be referred to the power." 

The intent to convey in  exercise of the power is manifest from the 
execution of a deed in fee simple with full covenants of warranty. 

I n  !)I A. L. R., 472, will be found collected numerous cases from other 
jurisdictions in accord with the ruling in Mattkews v. Chifin, supra. 

The  judgment of the court below is 
Sffirmed. 
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F R E D  N. NIVENS v. E L L I S  R. JUSTICE,  TRADING AS J U S T I C E  
S I L V E R  DIME.  

(Filed 15 June, 1936.) 
Gaming A a- 

Where the agreed statement of facts in an action to recover the penalty 
under C. S., 4434, states that defendant kept a slot machine in his store, 
without a finding that the machine was illegal, the findings are insuffi- 
cient to support a judgment against defendant. 

APPEAL by defendant from Harding, J., at February Term, 1936, of 
MECKLENBURG. Reversed. 

Action to recover of defendant the penalty of $200.00 prescribed by 
C. S., 4434, for keeping in  his store and place of business a n  illegal 
slot machine, heard by the court below on an  agreed statement of facts. 

From judgment i n  favor of plaintiff, defendant appealed. 

Hiram P. Whitacre and H.  C. Wi l lkms  for plaintiff. 
Kirkpatrick & Kirkpatrick for defedant.  

PER CURIAM. The statute, C. S., 4434, provides : "If any person shall 
knowingly suffer to be opened, left, or used in his house or on any par t  
of the premises occupied therewith, any of the gaming tables by this 
article prohibited, or any illegal punchboard or illegal slot machine, he 
shall forfeit and pay to anyone who will sue therefor two hundred 
dollars." 

The facts material to the decision of the controversy as set out in the 
agreed statement of facts are as follows: 

"2. That  the defendant is i n  the business of owning and operating a 
store wherein various soft drinks, beer, and food are sold, and a hotel 
on the floor above wherein he lives. 

"3. That  on 6 May, 1935, a slot machine was Jocated and being oper- 
ated in  the defendant's d a c e  of business." 

The facts agreed are insufficient to warrant  the judgment. The stat- 
ute authorizes penalty suit for keeping an  illegal slot machine. I n  the 
agreed statement of facts the offending article is defined merely as a 
"slot machine." There is no description of its method of operation nor 
finding that  i t  is illegal. 

The judgment must be 
Reversed. 
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STATE v. MRS. EDDIE WEBB. 

(Filed 15 June, 1936.) 

1. Criminal Law I f- 
Indictments charging defendant with reclrless driving and with passing 

a standing school bus on the highway may be consolidated for trial. 
C. S., 4622. 

2, Automobiles C g- 
K. C. Code, 2618 ( b ) ,  requiring motor vehicles to stop before passing 

a school bus standing on the highway applies to passing rr school bus from 
either direction, from the rear or from the front. 

APPEAL by the defendant from Hill, J., a t  May 'Term, 1935, of 
FORSY'TH. 

Attorney-General Seawell and Assistant Attorneys-General McMullan 
and Bsmton for the State. 

H.  (3. Woltz and Wilson Barber for defendant, appellant. 

PER CURIAM. The defendant was charged in two bills of indictment 
with having violated section 2621 (45),  N. C. Code of 1935 (Michie), 
relative to reckless driving, and section 2618 (b) of said Code requiring 
motor vehicles to stop before passing a school bus standing on the public 
road taking on or putting off school children. 

The defendant excepted to the consolidation of the two cases for trial. 
This exception is untenable. C. S., 4622. 

Section 2618 (b )  reads: ('No person operating any motor vehicle on 
the public roads shall pass, or  attempt to pass, any public school bus 
while the same is standing on the said public road takicg on or putting 
off school children, without first bringing said motor 5ehicle to a full 
stop a t  a distance of not less than  fifty feet from said school bus." 

The court charged the jury:  "Now, the defendant contends that  the 
logical meaning of the statute is that  i t  shall apply on1,y to an automo- 
bile approaching the school bus from the rear and attclmpting to pass 
the rear of  the school bus, and that  i t  does not apply to txaffic approach- 
ing the school bus from the opposite direction and passing or attempting 
to pass the school bus from that  direction. The  State contends, through 
the solicitor, that  it  means passing a school bus, regardless of whether 
from the rear of the school bus or from the front of the school bus. The 
court construes this statute to mean, and you are instructed tha t  it is the 
Ian; that  i t  applies both to passing or attempting to pass the school bus 
from the rear and passing or attempting to pass the school bus from the 
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front of the school bus." The defendant excepted to the foregoing por- 
tion of the charge, contending, as stated by the court, that the statute is 
limited to only those motor vehicles passing a school bus from the rear. 
We agree with the construction placed upon the statute by the court. 
There is nothing in the statute limiting the provisions thereof as con- 
tended by the defendant. 

We have examined the other exceptions taken by the appellant and 
find no reversible error. While the evidence, as it related to the charge 
of violating section 2621 (45), was conflicting, it justified the verdict 
of the jury. 

No error. 

R O B E R T  T E R R Y  v. MONTGOMERY W A R D  COMPANY A K D  TOM T E R R Y  

and 
ELSIE LYNN T E R R Y  v. MONTGOMERY W A R D  COMPANY AND 

TOM TERRY.  

(Filed 15 June, 1936.) 

Automobiles E b- 
In order to hold an employer liable for the negligent driving of his 

employee, plaintiff must establish not only the fact of employment, but 
also that the employee, at the time of the collision, was engaged in the 
performance of some duty incident to his employment. 

APPEAL by plaintiffs from Grady, J., at September Term, 1935, of 
DURHAM. Affirmed. 

The above entitled actions to recover damages for injuries suffered 
by the plaintiff in each action, and resulting from a collision between a 
truck driven by the defendant Tom Terry and an automobile in which 
the plaintiffs were riding, were consolidated, by consent, for trial. 

I t  is alleged in the complaint in each action that the collision which 
resulted in injury to the plaintiff therein was caused by the negligence 
of the defendant Tom Terry, while driving the truck as an employee of 
his codefendant, Montgomery Ward Company. This allegation is denied 
in the answer of the defendants. 

From judgment dismissing both actions as to the defendant Mont- 
&mery Ward Company, the plaintiffs appealed to the Supreme Court, 
assigning errors in the trial and in the judgment. 

Henry Bane and Harvey Harward for plaintiff 
Bryant & Jones for defendant. 
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PER CURIAM. Conceding without  deciding t h a t  there was evidence 
a t  t h e  t r i a l  of these actions tending t o  show t h a t  a t  the  t ime the plain- 
tiffs were injured,  the defendant  T o m  T e r r y  was a n  employee of h i s  co- 
defendant, Montgomery W a r d  Company, and  was not  a n  independent 
contractor as  contended by t h e  defendants, we a r e  of opinion t h a t  there 
was no evidence tending t o  show t h a t  the  defendant  Tom T e r r y  was a t  
the  t ime of t h e  collision engaged i n  the  performance of a n y  d u t y  incident 
t o  h i s  employment. 

F o r  th i s  reason, there is  n o  e r ror  i n  t h e  judgment  dismissing the  
action a s  t o  the  defendant  Montgomery W a r d  Company a t  the  close of 
the  evidence. See Wilkie v. S t a n d ,  196 N.  C., 794, I 4 7  S. E., 296;  
Peters 2). Tea Company, 1 9 4  N.  C., 172, 138 S. E., 595;  Grier v. Grier, 
192 N. C., 760, 135  S. E., 852. 

T h e  judgment  is 
Affirmed. 

L. J. LAWRENCE, GUARDIAN OF HARRY NEWSOME, INCOMPETENT, v. JOHN 
A. SHAW AND OTHERS, MEMBERS OF AND CONSTITUTING THE BOARD O F  
COMMISSIONERS O F  HERTFORD COUNTY, AND JOHN A. NORTH- 
COTT, COUNTY ACCOUNTANT OF HERTFORD COUNTY. 

(Filed 30 June, 1936.) 

1. Taxation B d-Neither cash nor  investments derived from payments of 
veteran's compensation a n d  insurance a r e  exempt from taxation. 

Plaintiff was guardian for a n  incompetent World Was veteran. Plain- 
tiff had on hand for five years prior to  the institution of this action cash 
in banks and solvent bonds and notes belonging to his ward, all of which 
were derived from warrants of the Federal Government issued in payment 
of compensation and insurance to  plaintiff's ward. Defendant county 
commissioners listed and assessed said property for taxation for the prior 
five years, and plaintiff, after paying the tax demanded under protest, 
instituted this action to recover same. Held: Neither the cash on hand 
nor the bonds and notes are  exempt from taxation under the provisions 
of secs. 454 and 618 of Title 38, U. S. C. A., there being no distinction 
in law, for the purposes of taxation, between bonds and notes and cash in 
banks, all of which solvent credits a re  subject to taxation. C. S., 7971 
( I s ) ,  Constitution of North Carolina, Art. V, sec. 3. The Act of Congress 
of 12 August, 1935, is held inapplicable, and also not a t  variance with the 
decision in this case. 

2. Attorney-General B b: Taxation C a-Ruling, i n  rrccordance with 
opinion of Attorney-General, t h a t  certain property i s  nontaxable held 
no t  authoritative. 

An opinion of the Attorney-General, given in the performance of his 
statutory duty, C. S., 7694 ( 5 ) ,  is advisory only, and a ruling by county 
commissioners in accordance with such opinion holding that  certain prop- 
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erty is nontaxable, is not authoritative, and the commissioners may there- 
after, without notice, list and assess such property for taxation in accord- 
ance with their statutory duty. 

3. Same-Commissioners may list property for taxation notwithstanding 
prior ruling that  such property was nontaxable. 

Plaintiff, guardian of a World War veteran, paid taxes on property of 
his ward, and thereafler, in accordance with a ruling of the Attorney- 
General to the effect that the property of his ward was nontaxable. 
obtained a refund of the tax from the county commissioners. Plaintiff 
did not list the property for taxation for the succeeding four years. The 
property of the ward was not exempt from taxation, but was properly 
subject to taxation by the State. Held: The prior ruling of the county 
commissioners to the effect that the property was nontaxable does not 
prevent them from listing the property for taxation for the prior five 
years, including the year for which the tax was refunded, C. S., 7971 (50),  
and the action of the commissioners in listing the property without notice 
will not be disturbed, plaintiff agreeing that the property was properly 
listed and assessed for taxation unless i t  was exempt from taxation under 
the laws of the United States. 

APPEAL by plaintiff from Cranmer, J., at  April  Term, 1936, of 
HERTFORD. Affirmed. 

This is  a controversy without action. C. S., 626. 
I t  is agreed: "1. That  the plaintiff was duly appointed by and quali- 

fied before the clerk of the Superior Court of Hertford County, on or 
about 16 May, 1929, as guardian of H a r r y  Newsome, incompetent vet- 
eran of the World War,  and has ever since been and is now the duly 
appointed and acting guardian of said veteran. 

"2. That  John A. Shaw, W. C. Ferguson, C. T. Whitley, B. N .  Sykes, 
J. M. Eley, and T .  W. Sears are members of and constitute the board 
of commissioners of Hertford County, North Carolina. 

"3. That  John  A. Northcott is the duly appointed, elected, and acting 
county accountant and fiscal agent of Hertford County, and is charged 
by law, by ~ i r t u e  of his office, with the duties of setting up and keeping 
records of all tax  levies made by said board of commissioners, of all 
obligations due to and by said county, keeping books and records of all 
receipts and disbursements of public moneys of said county, and of 
receiving, accounting for, and paying out, upon orders of said board, all 
tax and public moneys belonging to  said Hertford County; and that  the 
said John  A. Northcott is also register of deeds of Hertford County and 
ex of ic io  clerk to the defendant board of commissioners, and was such 
register and clerk a t  the times hereinafter mentioned. 

"4. Tha t  a t  the time of the appointment and qualification of the 
plaintiff as  guardian aforesaid, the said H a r r y  Newsome, incompetent 
veteran as aforesaid, owned no property or estate, other than claims 
against the United States Government for unpaid compensation and 
insurance due said veteran for services rendered said Government. 
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"5. That  on the first day of April, 1931, the plaintiff had to his credit, 
as deposits in banks, the amount of $5,787.72, in  his name as guardian 
aforesaid; all of which represented and in fact were the proceeds of 
collections made from deposits by said guardian of the original mar- 
rants or checks issued by said Government in payment to said ~ e t e r a n  of 
compensation and insurance due the said veteran by the said Govern- 
ment; and on the said first day of April, 1931, said guardian also was 
in  possession of certain interest bearing notes and bonds, payable to said 
guardian, and containing definite dates of maturity an3 repnymelit. not 
exceeding twelve months from the date of the executioi of each respec- 
tive note or bond, secured by conveyances of real estate in trust, for the 
purposes aforesaid, i n  the aggregate amount of $13,3'30.28; the whole 
of which notes, bonds, and conveyances were executed by the makers 
thereof as evidence of and security for loans made by the said guardian 
from proceeds collected as aforesaid from said United Slates Go\ ernment 
in payment of compensation and insurance due said veteran. 

"6. Tha t  on the first day of April, 1932, the said guardian had to his 
credit, as deposits in banks, the amount of $3,868.42, in his name as 
guardian aforesaid; all of which represented and in fsct were the pro- 
ceeds of collections from deposits made by said guardian of the original 
warrants or checks issued by the said Government in payment to said 
veteran of compensation and insurance due the said vekeran by the said 
Government; and on the said first day of April, 1933, said guardian 
was also in possession of certain interest bearing notes and bonds, pay- 
able to said guardian, containing definite and fixed dates of maturity 
and repayment, as stated in paragraph 5 hereof, which were secured by 
conveyances of real estate, i n  trust for the purposes ,iforesaid, i n  the 
aggregate amount of $17,157.58; the whole of which notes a i d  bonds 
and conveyances were executed by the makers thereof as evidences of and 
security for loans made by the said guardian from proceeds collected 
from said U. S. Government in payment of compensation and insurance 
due the said veteran. 

"7. Tha t  on the first day of April, 1933, the said guardian had to his 
credit, as deposits in  banks, the amount of $3,704.76, in his name as 
guardian aforesaid; all of which represented, and in fact were, the pro- 
ceeds of collections made from deposits by said guardian of the original 
warrants or checks issued by said Government in payment to said vet- 
eran of compensation and insurance due the said vetc.ran by the said 
Government; and on the said first day of April, 1933, said guardian was 
also in possession of certain interest bearing notes and bonds, payable to 
said guardian, and containing fixed and drfinite dates of maturity and 
repayment, as aforesaid, secured by conveyances of real estate, i11 trust, 
for the purposes aforesaid, i n  the aggregate amount of $18,528.24; the 
whole of which notes and bonds and conveyances were executed by the 



N. C.] SPRING TERM, 1936. 355 

makers thereof as evidences of and security for loans made by said guard- 
ian from the proceeds collected from said U. S. Government in payment 
of compensation and insurance due the said veteran. 

"8. That on the first day of April, 1934, the said guardian had to his 
credit, as deposits in banks, the amount of $987.48, in his name as 
guardian aforesaid; all of which represented and in fact were the pro- 
ceeds of collections from deposits made by said guardian of the original 
warrants or checks issued by said Government in payment to said vet- 
eran of compensation and insurance due the said veteran by the said 
Government; and on the said first day of April, 1934, said guardian was 
also in possession of certain interest bearing notes and bonds, payable to 
said guardian, containing definite and fixed dates of maturity and re- 
payment, as aforesaid, which were secured by conveyances of real estate, 
in trust, for the purposes aforesaid, in the aggregate amount of $18,- 
217.52; the whole of which notes, bonds, and conveyances were executed 
by the makers thereof as evidences of and security for loans made by the 
said guardian from proceeds collected from said U. S. Government in 
payment of compensation and insurance due the said veteran. 

"9. That on the first day of April, 1935, the said guardian had to 
his credit, as deposits in banks, the amount of $2,730.93, in his name as 
guardian aforesaid; all of which represented and in fact were the pro- 
ceeds of collections from deposits made by said guardian of the original 
warrants or checks issued by said Government in payment to said vet- 
eran of compensation and insurance due the said veteran by the said 
Government; and on the said first day of April, 1935, said guardian was 
also in possession of certain interest bearing notes and bonds, payable 
to said guardian, containing definite and fixed dates of maturity and 
repayment, as aforesaid, and secured by conveyances of real estate, in 
trust, for the purpose aforesaid, in the aggregate amount of $13,636.07; 
the whole of which notes, bonds, and conveyances mere executed by the 
makers thereof as evidences of and security for loans made by said 
guardian from proceeds collected from said U. S. Government in  pay- 
ment of con~pensation and insurance due the said veteran. 

"10. That on the said first days of April, 1931, 1932, 1933, 1934, and 
1935, neither the said veteran nor the plaintiff, as guardian aforesaid, 
owned any real estate in  Hertford County. 

"11. That prior thereto, to wit : During the year 1930, the said veteran 
became the owner of an automobile, and certain other personal property, 
the whole of which has been regularly and yearly listed for taxation, and 
that the taxes due thereon have been duly and regularly paid. 

"12. That in the said year 1930, the said guardian listed for taxation 
in said Hertford County the total property in his possession as guardian 
aforesaid owned by his said ward, in the aggregate amount of $20,380.92, 
made up  of and including money in banks, solvent credits, and loans 



356 IN THE SUPREME COURT. Lalo 

secured by real estate conveyances as aforesaid, and in sliid year paid the 
taxes thereon. 

"13. That thereafter, and during the year 1931, the plaintiff being 
inforrned that a ruling had been made and an opinion given by the 
Attorney-General of North Carolina that funds received by a guardian 
of a World War veteran as payments of adjusted compensation or in- 
surance from the Federal Government and invested by the guardian in 
either a home or in  real estate notes, were not subject to taxation, 
appeared before the defendant board of conimissioners and made known 
to said defendant the ruling and opinion aforesaid, and requested the 
said board to reimburse and refund to the plaintiff the full amount of 
said 1930 taxes, and to relieve and discharge the plaintiff from the 
whole of said taxes. 

"14. That said board of commissioners, pursuant to r,aid information 
and request, made an order, at the time aforesaid, directing repayment 
and refund to the plaintiff of the whole of said taxes, and thereafter 
paid to the plaintiff the whole thereof. 

"15. That in consequence of the opinion and ruling aforesaid, and in 
consequence of the order made by the said board of commissioners, the 
plaintiff in neither of the years 1931, 1932, 1933, 1934, nor 1933, fur- 
ther listed any property of said veteran in possession of the plaintiff 
for taxation in said Hertford County, and has for neither of said years, 
except as hereinafter set out, paid to said Hertford County any taxes 
thereon. 

"16. That during the year 1935, to wit, on or about October of 
said year, the defendant board of county commissionerr, acting by and 
through its county accountant, under due authority from said board 
of county commissioners, caused to be set up, listed, and assessed as 
taxable property of the said Harry Newsome all moneys received by the 
plaintiff from said U. S. Government as compensatior and insurance 
due the said veteran, and all notes and bonds held and possessed by said 
guardian, as loans made by him from said compensation and insurance 
payments; and for each of the said years 1931, 1932, 1933, 1934, and 
1935 assessed the said property and made levies thereon of taxes in favor 
of said county, according to the regular rates theretofore determined for 
each of said years, as follows, to wit: 

l 9 J l  
Assessed 

Property Value Tax rate Taxes 
Deposits in Banks $ 5,787.72 $1.43 $ 82.90 
Solvent Credits-Real Estate Loans 13,390.28 1.43 191.47 

-- -- 
Totals for 1931 . . . . . . . . . . . . . . . . . . . . . . . . . .  $19,188.00 $1.43 $274.37 
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1932 
Assessed 

Property Value T a x  rate Taxes 
Deposits i n  Banks $ 3,868.42 $1.59 $ 61.51 
Solvent Credits-Real Estate Loans 17,157.55 1.59 272.79 

Totals for 1932 

1933 
Deposits in Banks . . . . . . . . . .  .$ 3,704.76 $1.52 $ 56.31 
Solvent Credits-Real Estate Loans 18,528.24 1.52 281.62 

Totals for 1933 

1934 
Deposits in Banks . . $ 987.45 $1.44 $ 14.22 
Solvent Credits-Real Estate Loans 18,217.52 1.44 262.54 

Totals for 1934 

1935 
Deposits in Banks . . . .  . . . .  . . . $ 2,730.93 $1.54 $ 41.95 
Solvent Credits-Real Estate Loans . 13,636.07 1.54 210.10 

Totals for 1935 

"17. That  the said taxes so assessed and levied by the said commission- 
ers, for the years aforesaid, amounted in the aggregate to the sun1 total 
of $1,475.19, the payment of which was demanded by the said defend- 
ants, by notice in writing, addressed to the plaintiff. A copy of said 
notice and demand is hereto attached and made a part of this case 
agreed. 

"18. That  each of the items set out and shown in paragraph 16 as 
'Deposits in Banks,' for each of said years, represented and in  fact were 
the collections from warrants or checks drawn and issued by the United 
States Government in payment of compensation and insurance due by it 
to plaintiff's ward, which said warrants or checks mere deposited by 
plaintiff i n  such depositories and credited by them to the plaintiff's 
account as  guardian aforesaid; and the amounts of said assessments and 
levies made up by said defendants on the items aforesaid and shown in 
said paragraph, represented and were in fact the unexpended and unin- 
vested balances in the hands of the said guardian or payments aforesaid 
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by the U. S. Government of warrants or checlrs issued by it for compen- 
sation and insurance due by i t  to the said veteran. 

"And the said items set out and shown in said paragraph 16 as 'Sol- 
vent Credits and Real Estate Loans,' repre~ented and mere in fact the 
assessed value of notes and bonds secured hy conveyances of real estate, 
executed and delivered and made payable to said guardian, as eridences 
of and security for loans made by said guardian to thc makers thereof, 
out of the proceeds derived from said compensation an.l insurance war- 
rants or checks. 

"19. That  the said assessments and levies of taxes for each of the said 
years 1931, 1932, 1933, 1934, and 1935, set out and shown in said para- 
graph 16, as 'Deposits in Banks,' and as 'Solvent Credits and Real Estate 
Loans,' were made up by said defendants in the year 19i35, subsequent to 
the general levy of taxes for said year 1933, and subsequent to the month 
of J u l y  of said year upon admissions made by the plaintiff in a private 
conversation with the attorney for said defmdants and the said John  A. 
Nortlicott; that  the same were correct sums total of money on deposit in 
banks and of real estate loans due to and in favor of plaintiff on the 
first day of -1pril of each of said years; but the said assessments and 
levies were made in the absence of the plaintiff, without his  consent, and 
without notice to show cause, if any he had. why the order made by said 
defendants as aforesaid in 1931 should not be revoked, or why the said 
property should not be +ssessed for taxation. 

"20. That  on 9 October, 1935, pursuant to the said written demand of 
the defendants for the payment by the plaintiff of the taxes aforesaid, 
the plaintiff, although protesting in writing tlie payment thereof, paid 
to the defendants the full amount of taxes so assessed and levied for each 
of said years, aggregating the sum total of $1,475.19, a i ~ d  obtained froin 
defendants a receipt in writing showing both the payment thereof and 
the protest aforesaid. 

"21. That  thereafter, to wi t :  On  10 October, 1935, tl-e plaintiff made 
demand on defendants in writing for the reimbursement, repayment, and 
returu of the full amount of said sum of $1,475.19, so p , ~ i d  by the plain- 
tiff to the defendants, upon the ground and for the reason that the taxes 
aforesaid were unlawfully and wrongfully exacted of the plaintiff, and 
that  the said assessments under which the said levies were made were 
without warrant  of law, illegal, and void; which demantj the defendants 
refused, and that  defendants have failed and refused to reimburse, repay, 
or refund to plaintiff the said sum, or any part thereof and still refuse 
reimbursement or repayment of the whole or any part  of said sum. 

"The questions submitted upon the facts agreed are as follows, viz. : 
"1. Where a guardian of a World W a r  veteran receires from the 

Veterans' Bureau of the United States GOT-ernment warrants or checlrs 



N. C.] SPRING TERM, 1936. 359 

issued by said Government in payment of adjusted compensation or 
insurance due the guardian's ward, and said warrants or checks are 
deposited by the guardian in a depository, collected by it, and the pro- 
ceeds are credited in the guardian's account carried in such depository, 
are such deposits subject to taxation by county and municipal authori- 
ties ? 

"2. When such guardian carries in bank an account in his name as 
guardian of a World War ~ e t e r a n ,  consisting and made up of deposits 
therein of compensation or insurance warrants or checks issued and de- 
livered by the U. S. Government; and such p a r d i a n  thereafter draws 
upon his said account in making loans on real estate security, accepts 
notes and bonds as eridences of the loans, and deeds of trust as security 
therefor, and all such notes and bonds are made payable to the guardian, 
containing maturities of twelve months or less, and each and all of such 
notes and bonds are held and retained by the guardian as assets due his 
ward, are such notes and bonds the subject of taxation by county and 
municipal authorities ? 

"3. Where a board of county commissioners, pursuant to a ruling and 
opinion made and given by the Attorney-General of the State, holding 
as nontaxable all proceeds from compensation and insurance warrants 
or checks issued by the U. S. Government to veterans of the World War, 
releases and relieves a guardian of a World War veteran from payment 
of taxes assessed on money carried in banks and real estate loans, the 
whole of which being derived from compensation and insurance pay- 
ments, can such board of commissioners thereafter and subsequent to this 
order aforesaid cause assessment and levy of taxes to be made on the 
same character of property discharged and released by its former order, 
without notice to or the consent of such guardian? 

"4. Where a board of county commissioners, pursuant to and in 
accordance with a ruling of the Attorney-General of the State, made an 
order in 1931, releasing and discharging the plaintiff from payment of 
1930 taxes on certain property held by such ruling to be exempt from 
taxation, can such board, in the year 1935, subsequent to the general tax 
levy made in said year, and subsequent to the month of July in said 
year, without notice to, consent of, or waiver by the taxpayer, set up, 
assess, and levy taxes on the property aforesaid for the year 1935, and 
for the four years next preceding such year?'' 

After due consideration of the questions presented in this controversy, 
on the facts agreed, the court was of opinion that plaintiff was not 
entitled to recover of the defendants the sum of $1,475.19, the amount 
paid by him as taxes for the years 1931, 1932, 1933, 1934, and 1935, and 
accordingly adjudged that plaintiff recover nothing of the defendant, 
and that he pay the costs of the proceeding. The plaintiff appealed to 
the Supreme Court. 



360 I N  T H E  S U P R E M E  COITRT. [210 

Lloyd J .  Lawrence for plaintiff .  
W .  D. Boone for defendants.  

CONNOR, J. The judgment in  this case was predicated upon the 
affirmative answer to each of the questions presented to I he Court on the 
facts agreed. I f  these answers were correct, the jucgment must be 
affirmed; otherwise, the judgment must be reversed, or modified. 

Affirmative answers to the first and second questions are in accord 
with the decision of this Court i n  M a r t i n  v. Guilford County ,  201 N .  C., 
63, 158 S. E., 847, 76 L. R. A., 978, and with the decision of the 
Supreme Court of the United States in  Trot ter  v. Sta te  of Tennessee, 
290 U.  S., 354, 78 L. Ed., 368. 

The question presented in M a r t i n  v. Guil ford C o u n f y ,  supra, was 
whether property, real or personal, located in this State, and otherwise 
subject to taxation under its laws, is exempt from taxation because said 
property is owned by a veteran of the World War,  who purchased and 
paid for the same with money which was paid to him by the Government 
of the United States under provisions of the Act of C'ongress for the 
relief of veterans of the World War. Answering this question, which 
involved primarily a construction of sections 454 and 618 of Title 38, 
U. S. C. A., it was said, "We think i t  clear that by the enactment of 
sections 454 and 618 of Title 38, U. S. C. A., Congress has not under- 
taken to exercise any control over the property now owned by the plain- 
tiff, and that said property is not exempt from taxation by Guilford 
Count,y, under the laws of this State, applicable to said property as well 
as to all other property in said county." The propertry owned by the 
plaintiff i n  that case was a lot of land and an  automobile, both of 
which had been purchased by the plaintiff with money paid to him by 
the Government of the United States as compensation and insurance 
under the Act of Congress. The plaintiff was a veteran of the World 
War,  and had paid the taxes levied on his property by Guilford County. 
I t  was held that plaintiff was not entitled to recover of the defendant 
the amount of said taxes, on the ground that his property was exempt 
from taxation by Guilford County under the provisions of sections 454 
and 618 of Title 38, U. S. C. A. 

M a r t i n  v. Guil ford County ,  supra,  is cited with approval by Just ice  
Cardozo i n  T r o t t e r  v. Sta te  of Tennessee, supra. I n  his opinion in that  
case, he says: "Exemptions from taxation are not to be enlarged by 
implication if doubts are nicely balanced, Chicago Theological S e m i n a r y  
v. I l l inois ,  188 C. S., 662, 46 L. Ed., 641. On the other hand, they 
are not to be read so grudgingly as to thwart the purpose of the law- 
makers. The moneys payable to this soldier were unquestionably ex- 
empt till they came into his hands, or the hands of his guardian. McIn- 
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tosh v. Aubrey, 185 U. S., 122, 46 L. Ed., 834. We leave the question 
open whether the exemption remained in force while they continued in 
those hands or on deposit in a bank. Cf. hlcIntosh v. Aubrey, supra; 
State ex rel. Smith v. Shawnee County, 132 Kan., 233, 294 Pac., 915; 
Wilson, v. Sawyer, 177 Ark., 492, 6 S. W. (2d), 825, and Surrance 1;. 

Donna, 248 K. Y., 18, 161 N. E., 315. Be that as it may, we think it 
very clear that there was an end to the exemption when they lost the 

of moneys and were converted into land and buildings. The 
statute speaks of 'compensation, insurance, and maintenance and support 
allowance payable' to the veteran, and declares that these shall be ex- 
empt. We see no token of a purpose to extend a like immunity to per- 
manent investments or the fruits of business enterprises. Veterans who 
choose to trade in land or in merchandise. in bonds or in shares of stock. 
must pay their tribute to the State. I f  immunity is to be theirs, the 
statute conceding it must speak in clearer terms than the one before us 
here." 

We can see no distinction in law, for purposes of taxation, between 
stocks and bonds, and notes and bank deposits and other solvent credits. 
No such distinction is made by the laws of this State. I t  is provided 
by statute that personal property shall include: "811 notes, bonds, ac- 
counts receivable, money on deposit, postal savings, securities and other 
credits of every kind belonging to citizens of the State over and abore 
the amounts respectively owed by them, whether such indebtedness is due 
them from individuals or from corporations, public or p r i~a te ,  and 
whether such debtors reside within or without the State." C. S., 7971 
(18). This statute was enacted by the General Assembly of this State 
in obedience to the mandate of the Constitution of North Carolina, see. 3 
of Article V. 

An affirmative answer to the third question was manifestly correct. 
I f ,  as the plaintiff was informed, the Attorney-General of this State 
made a ruling and gave an opinion as set out in the facts agreed, such 
opinion was advisory only. I t  was given by the Attorney-General in the 
performance of his duty as prescribed by statute. C. S., 7694 ( 5 ) .  
The ruling in accordance with the opinion was not authoritative. At 
most, it could be invoked by the defendants in support of their action in 
refunding to the plaintiff the amount paid by him as taxes for the year 
1930. The defendants were under no legal duty to inform the plaintiff 
that they had been subsequently advised that the property belonging to 
his ward, and in his hands as guardian, was not exempt from taxation by 
Hertford County. 

An affirmative answer to the fourth question was also correct. On 
the facts agreed the defendants were authorized by statute to list for 
taxation by Hertford County, for the years 1935, 1934, 1933, 1932, and 
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1931-five years-the property belonging to the estate of his ward, which 
the plaintiff had failed to list for said years. C. S., 7971 (50).  I t  is 
t rue that  defendants did not comply strictly with the p.rovisions of the 
statute relative to procedure, but there was a substantial compliance 
with these provisions. I t  is not contended by the plaintiff that  he has 
been prejudiced by the failure of the defendants to comply with the 
letter of the statute. On the contrary, the plaintiff agrees that  the prop- 
erty was properly listed and was properly assessed for taxation, unless 
i t  was exempt from taxation under the laws of the United States. 

The Act of Congress of 12 August, 1935, is not applicable to this case. 
However, i t  is provided in said act that  provisions with rcspect to exemp- 
tion from taxation of payments due under the Act of Congress for the 
relief of veterans of the World W a r  "shall not extend to  any property 
purchased in  par t  or wholly out of such payments.'' This is a legisla- 
tive recognition of the construction by this Court and by the Supreme 
Court of the United States of sections 454 and 618 of Title 38, U. S. 
C. A., and supports the decision i n  the instant case. 

There is no error in the judgment. I t  is 
Affirmed. 

STATE v. C. C. STEWART AND OLLIE PARISH. 

(Filed 30 June, 1936.) 

1. Homicide G c- 
Whether testimony is  competent as being of a dying declaration is a 

question of law for the court, and, on appeal, the Supreme Court may 
determine only whether there was evidence tending to show the facts 
necessary to support the decision of the trial court. 

8. Same-Evidence held insufficient to  support decision that testimony 
was competent as being of dying declaration. 

The evidence tended to show that deceased had been in the hospital 
for nine days before making the statements to the State% witness, and it 
did not appear that during this period deceased was advised by physi- 
cians or nurses that her illness would probably be fatal, lor that deceased 
expressed to nurses or friends and relatives visiting her that she appre- 
hended she was going to die. Before making the statements to the State's 
witness, deceased answered in the affirmative a question asked her by the 
witness as to whether deceased thought she was going to die. Deceased 
died thirteen days after making the statements. Held: The statements 
were not competent as dying declarations made by declzased, since the 
evidence fails to show that, a t  the time of malting the statements, de- 
ceased was in extremis or in danger of death from her illness, or that 
she was apprehensive of her approaching death, and the testimony was 
incompetent as hearsay, and its admission over defendants' objection 
entitles defendants to a new trial. 
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APPEAL by defendants from Sink, J., at February Term, 1936, of 
GUILFORD. New trial. 

The defendants in this action were tried on an indictment in which 
they were both charged with the murder of Ethel Smith. 

When the action was called for trial, the solicitor for the State an- 
nounced that on the evidence which he would offer, the State would not 
contend that the defendants are guilty of murder in the first degree, 
but would contend that they are each guilty of murder in the second 
degree, or of manslaughter, as the jury should find the facts to be from 
all the evidence. 

Each of the defendants entered a plea of not guilty. 
The evidence for the State tended to show that Ethel Smith, the 

daughter of W. A. Smith, left the home of her father, in Guilford 
County, about six miles north of the city of Greensboro, about 6:30 
o'clock p.m., on Monday, 5 November, 1934, in an automobile driven 
by the defendant Ollie Parish. They arrived at the home of her sister, 
Mrs. Eli  R. Brewer, in the city of Greensboro, about 8 :30 that evening. 
At the time she arrived at the home of her sister, Ethel Smith was 
apparently in her usual condition, both physical and mental. The 
defendant Ollie Parish, after remaining with her about fifteen minutes, 
during which time they talked together as usual, left her at her sister's 
home, where she remained Monday night, all day Tuesday and Tuesday 
night. During this time she did not leave her sister's home, or have 
any visitors there. At about 6 o'clock a.m., on Wednesday, 7 November, 
1934, she called her sister, Mrs. Brewer, who went to her room, and 
found her suffering severe pain. Mrs. Brewer immediately called Dr. 
W. P. Knight, a physician practicing in the city of Greensboro, who 
arrived at  her home about 7 o'clock a.m. Upon examining Ethel Smith, 
Dr. Knight discovered that she was pregnant, and was having a mis- 
carriage, which he testified was the result of an abortion caused by the 
use of instruments. Upon the advice of Dr. Knight, Ethel Smith was 
removed from the home of her sister to St. Leo's Hospital, in the city 
of Greensboro, where she remained, under the treatment and care of 
physicians and nurses, until 29 Xovember, 1934, when she died. Her 
death was the result of an abortion committed on her by the use of 
instruments prior to 7 November, 1934. At the date of her death, Ethel 
Smith was about 20 years of age, and was unmarried. 

The defendant Ollie Parish is about 35 years of age. His home is 
about three-tenths of a mile from the home of W. A. Smith, the father 
of Ethel Smith. H e  had been "going with her" about two and a half 
years before her death. During this time he had visited her at her 
father's home only two or three times. He  was, however, with her fre- 
quently-almost every m-eek-elsewhere. When he called for her on 



364 I N  T H E  S U P R E M E  COURT. [210 

Monday evening, 5 Norember, 1934, he blew the horn on his automobile, 
and waited for her. After putting on her cloak and hat, she went out 
and joined him. They left her father's home, driving in the direction of 
the city of Greensboro. I t  usually takes about 15 minutes to drive an 
automobile from the home of W. A. Smith, the father of Ethel Smith, 
to the home of her sister, Mrs. Brewer, in the city of Greensboro, a dis- 
tance of about six miles. When the defendant Ollie Parish left Ethel 
Smith at her sister's home, he told her that he would aall there to see 
her the next day. H e  did not call on her or see her after he left her 
sister's home on Monday evening. H e  was arrested after Ethel Smith 
was removed from her sister's home to St. Leo's Hospital. After his 
arrest, and while he was in jail, he said to Mr. Brewer, the brother-in- 
law of Ethel Smith, who had called at the jail to see him: "I was going 
to marry 'her; I intend to marry her." 

The defendant C. C. Stewart is a Negro. He  is a physician, and has 
an office in the Stevart  Building, on East Market Street in the city of 
Greensboro. 

Mrs. Minnie D. Hinton, a witness for the State, testified as follows: 
"I am employed by the county board of public welfare of Guilford 

County as the case supervisor. On Thursday, 8 November, 1934, I was 
directed by the superintendent of public welfare to investigate the case 
of Ethel Smith. Accordingly, on Friday, 9 November, 1934, I went to 
St. Leo's Hospital in the city of Greensboro, where I found Ethel Smith. 
She was in bed and was apparently quite sick. After my first visit, I 
saw her in the hospital about five times before her de~ith. Her condi- 
tion did not improve. 

"On 16 November, 1934, in consequence of information which I had 
received, I went to the hospital and saw Ethel Smith there. I had two 
conversations with her, the first about supper time. I do not remember 
what she said then as to whether she thought she would get well. She 
said she was quite sick, and was afraid that she would not get well. She 
appeared rery weak and I had to get close to her to hem what she said. 
I knelt down by her bed. She told me that she was pregnant, and that 
Ollie Parish was responsible for her condition; that he had taken her to 
a Negro doctor to get rid of the 'youngun,' as she expressed it. She 
said she did not want to do it, but that Ollie Parish told her it would 
do her no harm. She said the Negro doctor was Doctor Stewart, whose 
office was on East Market Street, beyond the underpas. She said that 
he put her on a table and used an instrument, and that she went to the 
doctor three times, the last time being Monday night, 5 November, 1934. 
He  then put her on a table and placed a tube in her. He  told her to 
leave the tube in her until Tuesday night, and that if myone asked her 
what had happened to her, to say that she had taken quinine. She said 
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that she became very sick Tuesday night, and was taken to the hospital 
the next morning by Doctor Knight. She said that Ollie Parish took 
her from Dr. Stewart's office on Monday night to the home of her sister, 
where she became very sick. 

"After this conversation I went home. After I had retired, a call 
came for me to return to the hospital. This was several hours-four or 
five-after my first conversation with Ethel Smith, at supper time. I 
went back to the hospital and found that Ethel Smith was still very, 
very sick. Mrs. Long, a stenographer, her husband, Mr. Long, and 
Mr. Ballinger accompanied me. Mrs. Long was with me to take down 
in shorthand any statement Ethel Smith might make. She took down a 
statement made by Ethel Smith in my presence. I asked the questions 
and Mrs. Long took down the answers of Ethel Smith. These questions 
and answers, as transcribed by Mrs. Long, are as follows: 

"Q. Ethel, do you think you are going to die? 
"A. I do. 
"Q. Tell me what caused your condition? 
"A. I was pregnant. 
"Q. By whom? 
"A. Ollie Parish. Ollie said I would have to get rid of the youngun. 

H e  said it would be no harm. I did not want to do it. H e  said I would 
have to. 

"Q. Where did he take you? 
"A. To a Negro doctor. 
"Q. What Negro doctor ? 
"A. Dr. Stewart. 
"Q. What did he take you to Dr. Stewart fo r?  
"A. To get rid of the kid. 
"Q. What did Dr. Stewart do to you? 
"A. He  put me on the table and used an instrument to open me up. 
"Q. What did he open you up fo r?  
"A. To get rid of the child. 
"Q. What did Dr. Stewart say to you? 
"A. H e  said not to say anything about it. If anybody asked me what 

was the matter to tell them I had taken quinine. He  said he would 
open me up that night, and for me to come back on Saturday night, and 
he would do the rest. 

"Q. When was the first time Ollie Parish took you to Dr. Stewart? 
"A. He  took me about the first of October, at  night every time. 
"Q. When did Ollie Parish take you again to Dr. Stewart? 
"A. About two or three weeks later. 
"Q. When was the last time Ollie Parish took you to Dr. Stewart ? 
"A. Monday night a week ago. Went three times in all. 
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"Q. What did he do the last time? 
"8. H e  put me on the table and used some kind of ilistrun~ent. 
"Q. What else did Dr. Stewart do? 
('A. The last time he put a tube in me. He told me to take it out 

the nc3xt night at  the same time. I did so, and that was when I was 
taken so sick. 

"Q. Where did you go after leaving Dr. Stewart's ofice? 
"9. Ollie took me to my sister's and left me there. He  said he would 

call me the next night. 
"Q. Did he ever call? 
"A. No. 
"Q. Then what happened? 
"A. I got sick Tuesday night and had my sister tc call the doctor 

(Knight) about daylight Wednesday morning. He  came and told me 
he would send an ambulance for me. The ambulance came and took me 
to the hospital." 

The defendants in apt time objected to all the tectimony of Mrs. 
Minnie D. Hinton with respect to any statements made to her by Ethel 
Smith, and with respect to any answers made by Ethel Smith to ques- 
tions addressed to her by the witness. These objections were overruled 
by the court, upon its holding that the testimony was competent as tend- 
ing to show dying declarations of Ethel Smith, the deceased. The de- 
fendants duly excepted to the rulings of the court as tc the competency 
of the testimony and to its admission as evidence against the defendants. 

The defendant Ollie Parish, as a witness in his own behalf, testified 
that he had known Ethel Smith since she was a child. He  said: "I 
have never had sexual intercourse with Ethel Smith. I was in love with 
her. I think she was fond of me. We were not particularly engaged. 
I did not have a job sufficient to marry. We never discussed marriage. 
I saw Ethel Smith on Monday, 5 November, 1934, at about 6:30 p.m. 
I took her in an automobile, which I had borrowed for that purpose, 
from her father's home to her sister's home in the city of Greensboro. 
I left her at her sister's home about 7 o'clock. She had asked me on 
Friday night to take her to her sister's home on Monday night. I did 
not know that she was pregnant. I did not take her to Dr. C. C. Stew- 
art's office that night, or at  any other time. I did not advise her to see 
Dr. Stewart or any other doctor. I was arrested and put in jail a few 
days after Ethel Smith was taken to the hospital. I did not say to Mr. 
Brewer, the brother-in-law of Ethel Smith, that I intended to marry 
her. He  was in the jail on Sunday morning after I was put there on 
Saturday night." 

The defendant C. C. Stewart, as a witness in his own behalf, testified 
that he is a physician and surgeon, and is duly licensed to practice his 
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profession in Xorth Carolina. H e  said : "I had an office at 803Yz East 
Market Street in  the city of Greensboro during the months of October 
and November, 1934. I did not, during October or November, 1934, or 
at  any other time, insert any instrument or tube, prescribe any medicine, 
or give any advice to a white woman named Ethel Smith for the purpose 
of causing her to have an abortion. I did not attend her in any ca- 
pacity, nor did I have any conversation with her about quinine. I did 
not h o \ v  the defendant Ollie Parish prior to the preliminary trial of 
this action. Some time between the hours of 7 and 8 o'clock, during the 
evening of 15 October, 1934, while I was in my office, alone, a white 
woman came into the office. She seemed to be excited. I asked her 
what I could do for her. She said that she was pregnant and asked me 
if I could do something for her. I told her, no. She said somebody 
must do something for her. I said, I am sorry. She then left the 
office, and I have not seen her since. The photograph shown to me and 
identified as a photograph of Ethel Smith appears to be a photograph 
of the woman who came to my office during the evening of 15 October, 
1934." 

There vas  evidence tending to corroborate the testimony of the de- 
fendant C. C. Stewart. There was also evidence tending to show that 
his reputation in the city of Greensboro, both as a man and as a physi- 
cian, is good. 

At the conclusion of all the evidence, and after the charge of the court 
to the jury, the jury returned a verdict as to each defendant, that he 
is guilty of manslaughter. 

From judgment that the defendants be confined in the State's Prison 
at Raleigh, the defendant C. C. Stewart for a term of not less than seven 
or more than twelve years, and the defendant Ollie Parish for a term 
of not less than twelve or more than fifteen years, the defendants ap- 
pealed to the Supreme Court, assigning errors in the trial. 

Attorney-General Xeawell and Assistant Attorneys-General McJlullan 
and Bruton for the State. 

Hines & Boren and Allen Adams for defendant C. C. Stewart. 
Henderson & Henderson for defendant Ollie Parish. 

COKKOR, J. On their appeal to this Court, each of the defendants 
relies chiefly on his contention that there was error in the trial of this 
action, In the admission as evidence against him of the testimony of 
Mrs. Minnie D. Hinton, with respect to statements made to her or in her 
presence by Ethel Smith, and with respect to answers made by Ethel 
Smith to questions addressed to her by the witness. These contentions 
must be sustained. 
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The testimony of Mrs. Minnie D. Hinton, which was admitted as 
evidence subject to the exceptions of the defendants, if competent for any 
purpose, was competent as evidence tending to show dying declarations 
by Ethel Smith, the deceased, with respect to the facts and circumstances 
which resulted in her death. I f  the statements made by Ethel Smith, 
and her answers to the questions addressed to her, were not admissible 
as dying declarations, the testimony should have been excluded as 
hearsay. 
' I n  S. v. Shelton, 47 N.  C., 360, i t  was said by Pearson, J.: ",kcord- 

ing to the general rule, no testimony is admissible unlefs it is subjected 
to two tests of truth, an oath and a cross-examination. A sense of 
impending death is as strong a guaranty of truth as the soleinnity of 
an oath; but dying declarations cannot be subjected to the other test; 
there is no opportunity for cross-examination, and there is nothing to 
meet this objection and answer as an equivalent for the want of cross- 
examination; hence, the exception in respect to dying declarations rests 
solely upon the ground of public policy and the principle of necessity." 

I n  S. v. Williams, 67 N.  C., 13, i t  was said by Rodman, J.: "The 
admission of dying declarations is an exception to the general rule of 
evidence, which requires that the witness shall be sworn and subject to 
cross-examination. The solemnity of the occasion may reasonably be 
held to supply the place of an oath. But nothing can fully supply the 
absence of a cross-examination. I n  consequence of this absence, such 
declarations are often defective and obscure. Hence, eminent judges 
have felt it their duty to say that they should be received with much 
caution, and that the rule which authorizes their admission should not 
be extended beyond the reasons which justify it. And this is the more 
important as such declarations, when received, have great and sometimes 
undue weight with juries." 

I n  S.  v. Jefferson, 125  N .  C., 712, 34 S. E., 648, it was said by Xont- 
gomery, J.: "The general rule is that testimony before it is received as 
evidence shall be on the oath of the witness and subject to the right of 
cross-examination. The nearness and certainty of death are just as 
strong an incentive to the telling of the truth as the solemnity of an 
oath, but you cannot subject the deceased, and what he said as a dying 
declaration, to the test of cross-esaqination. The exception to the 
general rule of evidence, therefore, in regard to dying  declarations rests 
upon the ground of public policy and the necessity of I he thing, and as 
the exception can only be sustained on the grounds above mentioned, 
such evidence is restricted by the law to the act of killmg and the facts 
and c~ircumstances directly attending the act and form~ng a part of the 
m s  g e s t ~ .  All of this is clearly decided in X. v. Sheltor~, 47 N. C., 360." 
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I n  S. v. Collins, 189 N .  C., 15, 126 S. E., 98, i t  was said by Adams, J.:  
"The rule for the admission of dying declarations is thus stated: (1) 
At the time they were made, the declarant should have been in actual 
danger of death;  (2 )  he should have had full apprehension of his dan- 
ger ;  (3 )  death should have ensued. S. v. Xills, 91 K. C., 581." 

I n  S. v. Beal, 199 N.  C., 278, 154 S. E., 604, i t  was said by Stacy, 
C.  J.: "The general rule is that  i n  prosecutions for homicide, declara- 
tions of the deceased. made while sane, when in extremis or in articulo 
mortis, and under the solemn conviction of approaching dissolution, 
concerning the killing or facts and circumstances which go to make up 
the res gestce of the act, are admissible in  evidence, provided the de- 
ceased, if living and offered as a witness in the case, would be competent 
to testify to the matters contained in  the declarations. S. v. Shelton, 
47 N. C., 360; S. v. Williams, 67 N.  C., 12 ;  S. v. Bills, 91 N .  C., 594; 
S. v. Behrman, 114 N .  C., 797, 19 S. E. ,  220; S. v. Jefferson, 125 N. C., 
712, 34 S. E., 648; S. v. Laughter, 159 N .  C., 488, 74 S. E., 913. We 
have a number of decisions to the effect that  dying declarations are 
admissible in cases of homicide when they relate to the act of killing or 
to the circumstances so immediately attendant thereon as to constitute 
a par t  of the yes gestce, and appear to have been made by the victim in 
the present anticipation of death, which ensues. 8. v. Laughter, supra. 
I t  is not always necessary that  the deceased should express a belief in 
his impending-demise; i t  is sufficient if the circumstances and surround- 
ings i n  which he is  placed indicate that  he  is  fully under the influence 
of the solemnity of such a belief, and so near the point of death as to 
'lose the use of all deceit1-in Shakespeare's phrase. S. v. Bagley, 158 
N.  C., 608, 73 S. E., 995. I n  S. v. Tilghman, 33 h'. C., 513, the Court 
said:  ' I t  is not necessary that  the person should be in articulo mortis 
(the very act of dying) ; i t  is  sufficient if he be under the apprehension 
of impending dissolution, when all motive for concealment or falsehood 
is presumed to  be absent and the party in a position as solemn as if the 
oath had been administered." 

I n  S. v. Wallace, 203 N .  C., 284, 165 S. E., 716, i t  was said by ddams, 
J.: "Dying declarations are an  exception tp the rule which rejects hear- 
say evidence, but the conditions under which they are admitted by the 
courts h a r e  often beeu defined. At  the time they are made, the declarant 
must be in  actual danger of death and must have full apprehension of 
his danger; and when the proof is offered, death must have ensued. 
S. v. Mills, 91 N .  C., 581. These declarations are received on the general 
principle that  they are made in extremity-'When,' as was said by 
Eyre, C. B., 'the party is a t  the point of death and when erery hope of 
this world is gone; when erery m o t i ~ e  of falsehood is silenced and the 
mind is iiiduced by the most powerful colisiderations to speak the truth.  
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A situation so solemn and so awful is considered by the law as creating 
an obligation equal to that which is imposed by an oath administered in 
a court of justice.' Rex v. Woodcock, 168 Eng. Reports, 352." 

Whcther or not a statement made by the deceased is admissible as a 
dying declaration is a question for the trial court to decide. I t  is a 
question of law, and if the decision results in the admission of the state- 
ment as evidence against the defendant, it is reviewable by this Court, on 
defendant's appeal from a judgment against him. If there was evidence 
at the trial tending to show the requisite facts to support the decision, 
it cannot be disturbed by this Court; but in the absence of such evi- 
dence, the decision must be reversed. 

A careful examination of the record in this appeal fails to disclose 
any evidence at the trial which tended to show that at thu time she made 
the statement or answered the questions, as testified by Mrs. Minnie D. 
Hinton, Ethel Smith, the deceased, was in, exfremis, or in articulo mortis, 
or in (danger of death from her present illness; or that she was under 
apprehension of her approaching dissolution. All the evidence is to the 
contrary. The statements were made and the questio~s answered by 
Ethel Smith on 16 November, 1934. She had then beer in the hospital 
since 7 November, 1934-a period of nine days. During this time she 
had been under the constant care of nurses and under the daily treatment 
of physicians. I t  does not appear that she was at  any t me, on or prior 
to 16 November, 1934, advised by a nurse or by a physician that her 
illness would probably be fatal. Nor does it appear that at  any time 
on or prior to 16 November, 1934, she expressed to any nurse or to any 
physician or to any of her relatives or friends who visited her at the 
hospital, apprehension that she would die of her present illness. I t  is 
true that she said to Mrs. Hinton that she was afraid she would not get 
well, and that in response to Mrs. Hinton's question, "Ethel, do you 
think you are going to die?" she whispered, "I do." 

This evidence is not sufficient to support a finding of fact that Ethel 
Smith was fully apprehensive on 16 November, 1934, of her approach- 
ing dissolution. She did not die until 29 November, 1934-thirteen 
days after she made the statement and answered the questions, which 
were admitted as her dying declaration. 

For error in the admission of the testimony of Mrs. Minnie D. Hinton 
as evidence tending to show dying declarations of the deceased, the 
defendants are entitled to a new trial. They have been convicted upon 
testimony which under well settled principle of the law of evidence 
should not have been admitted as evidence against th1.m. Under the 
judgment in this conviction they will be deprived of their liberty con- 
trary to the law of the land. The judgment is reversed to the end that 
they may have a 

New trial. 
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STATE r. WILLIAM ABRAHAM H O D G I S .  

(Filed 30 June. 1936.) 

1. Homicide G d-Testimony of immoral character of deceased held prop- 
erly excluded i n  this prosecution f o r  n ~ u r d e r .  

Testimony of the character of the deceased is competent upon the plea 
of self-defense only when suc l~  testimony tends to show that deceased 
had the general reputation of being ferocious, violent, and dangerous, 
while testimony that deceased was immoral is irrelerant and incompe- 
tent, and in this prosecution for homicide, defendant's exception to the 
exclusion of testimony that  deceased had the reputatibn of being homo- 
sesual cannot be sustained, it  appearing that defendant n-as given the 
full benefit of his contention that he killed deceased in a fight resulting 
from deceased's indecent attack upon him, and it  further appearing that 
the question addressed to the witness n-as too limited in its scope in that 
i t  asked deceased's reputation in the police force and not deceased's 
general reputation. 

2. Homicide H c-Instruction i n  this  prosecution for  homicide held to 
sufficiently charge the jury upon t h e  question of manslaughter. 

The charge of the court in this prosecution for homicide, when taken 
conjunctively, a s  a whole, is held not subject to exception for failure to 
define manslaughter, it appearing that  the charge covered every aspect of 
the controversy, defined murder in the Erst degree and second degree, 
manslaughter, self-defense, malice, and reasonable doubt, applied the pre- 
sumption of innocence, and gave the contentions of both sides fairly and 
recapitulated the evidence in  the case. 

APPEAL by  defendant  f r o m  Clement, J., a t  6 J a n u a r y  Term,  1936. 
F r o m  FORSPTH. N o  error. 

T h e  defendant was tried under  bill of indictment fo r  homicidc, N. C.  
Code, 1935 (hf ichie) ,  see. 4614, a n d  c o n ~ i c t e d  of "Guilty of murder  i n  
the first degree." 

T h e  testimony of S a m  Clemeiit, a witness f o r  the State ,  was to  the 
effect t h a t  the  deceased, Herber t  Searcy, mas his  wife's uncle, weighed 
about  200 to 230 pounds, and  was a 17ery active and  s trong man,  about 
70 years  old. ,I single man,  l i r i n g  alone, on the corner of Patters011 
Ayenue and  7 t h  Street  i n  Winston-Salem, N. C. O n  23 December, 
1935, t h e  witness went to  t h e  home of the  deceased, about  7 o'clock i n  
the erening,  and  later  to  get  some eggs, as  h i s  wife  always baked h i m  a 
cake f o r  Christmas. X o  one answered and  he went home. On 24 De- 
cember h e  went back about  1 2  :30 o'clock and  knocked on the  door and  
no one answered, and  he  went home and  a te  his dinner. About 7:00 
o'clock he went with the  officers a n d  broke i n  t h e  house. Defendant  
came out f r o m  the  back of the house a i d  asked who they were looking 
for  and was told tha t  they n e r e  looking for  Herber t  Searcy, and defend- 
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ant told them that Searcy had gone to Reidsville-had gclne night before 
last. The witness knew that the deceased had a sistel- in Reidsville. 
The officers left and the witness called defendant back and told him he 
wanted to go in the house. The defendant said, '(All right," and they 
went in the back door, which was cracked open, and defendant said 
"Come in." Another fellow went in with them. He  sti:uck a match- 
it was all "ramshackled." "There were papers on the floor, drawers 
pulled out of bureaus, and things like that. H e  said Herb was cleaning 
up for Christmas and these people came for him and he got in a hurry 
and left everything in a mess. I told him to clean the house up and he 
said he would. I picked up the lamp in the middle room and went back 
in Herb's bedroom. When I went in, I looked under the bed. I saw 
two big suitcases. There are four rooms there. I asked whose suit- 
cases those were. H e  said they were Herb's. . . . I told him I 
would be back again the next morning. . . . I didn"t go over there 
until around about one o'clock on Christmas day. I went over on 
Christmas day and knocked and knocked and nobody showed up. I says, 
'I guess Herb is off spending Christmas.' I passed ];hat over until 
Thursday, the day after Christmas. Around four o'clock Thursday 
evening, as near as I could guess at  it. . . . I called up Reidsville, 
where his sister lived. Then I stood around a while. I t  was about 
night, and then I went down to police headquarters and told them Herb 
was missing somewhere. I got in  the car with three of them and we 
went over to Herb's house. We went in the house and sl:arched it over, 
from bottom to top. We looked under the beds and everywhere. We didn't 
find anything at  all. I did not go back over there until Sunday evening. 
I went in the house and looked around. My nephew from Reidsville 
was with me. We looked and couldn't find anything at  all. We went 
back home and Monday evening about five o'clock I got off the job and 
went up Patterson Avenue and went on to the house and unlocked the 
door. When I opened the door and looked over in  the corner, I saw 
the trunk sitting over there. I reckon it had been there all the time. 
I hadn't noticed it. When I stopped right still was when I saw the 
trunk. I said, 'I am going to see what's in that trunk.' I kicked it, and 
i t  kicked heavy. I moved the trunk back and forth two or three times 
and said, 'I'm going to look in that trunk.' When I took hold of it, it 
felt heavy. I called another fellow. I told John I was going to look 
in the trunk. I t  had a rope around i t  and two straps fastened. 1 
pulled it over in the floor. I told John to cut the rope off, and he did. 
I unbuckled the straps and raised up the lid and John pulled out this 
big pillow, a long bolster. I t  was packed in over H e r x  The bolster 
was just as bloody as it could be. I reached in and pulled an old box 
he had crammed down on him, and when I did I said, 'John, there he 
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is.' H e  was there, right i n  that  trunk, dead. H e  was folded over and 
crammed down in  the trunk. H e  was beat up  and in the head and cut 
across his head with a hatchet. H e  had two wounds on his right temple 
and they were crushed in. H e  was cut on his upper lip and i t  looked 
to me like i t  was cut plumb in  to  the bone. . . . I am sure he  is 
the man. I am most satisfied he is the one in the house that  night. 
H e  looks like the same boy that  was in there that  night." 

T. 11. Mackie testified, i n  part, that  he was a police officer and made 
a n  inrestigation and was passing deceased's home and was asked by 
Sam Clement t o  come in "that there was something wrong in  a trunk. 
We n-ent in and found Herbert Searcy pressed down in a trunk on his 
shoulders. H i s  legs were pressed right back u p  over him. Hi s  right 
cheek was knocked plumb in, about where his nose should have been. 
llcross his chin was cut plumb loose. There was a big place knocked 
in or1 his forehead. I t  was knocked in to the hollow. There was some 
blood behind this trunk, to  the edge of the wall. We found this hatchet 
there that  had two or three drops of blood splotches on i t  a t  that  time. 
The hatchet you hand me is the hatchet that  we found there, and you 
can see the blood on it. There was blood on the mattress of the bed 
on the right-hand side. The  bed clothes were like it was made up. 
We turned them down and found the blood. W e  found the blood on 
the mattress and there were sheets, blankets and quilts on the bed. We 
found no blood except on the mattress, immediately behind the trunk, 
and on the hatchet. . . . There were moth balls scattered over the 
bed and the floor. The room was permeated with the odor of moth 
balls. Hodgin was in jail, but I do not know who apprehended him. 
. . . I talked to the prisoner on the night of the 30th in  jail. 
I offered him no inducements to make any statement and made no 
threats. I apprised him of the fact that  any statement he might make 
would be used against him. H e  made a statement under those condi- 
tions. The  paper you hand me is the statement he made and signed." 

I n  the statement of the defendant is the following: "I came here on 
14 or 15  December. The  murder was on Monday night, 23 December. 
When I came to Winston I went to the home of Herbert Searcy, 703 
Patterson Avenue, to live with him. When I came I had some money. 
I gire him $28. On Monday night we started arguing about 7 or 8 
o'clock. I had asked him for my money and so he did not want to give 
it to me and said he was not going to give i t  to me, for me to stay there, 
and my intention was to leave because I could get no work to do, and so 
he got u p  two or three times to  fight me with his fist and we had a 
tussel two or three times, but people kept coming in and going out and 
we nerer did finish the argument. No one saw us fighting. People 
coming in  for drinks, and going out, only stayed a few minutes, and 
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when they came we would stop fussing, and would not open the door 
until it quieted down. When I got ready to go to bed, he got after me 
to make me go to bed, and after I went to bed a couple came in and 
went to bed in  the back room. W e  started arguing again in  the front 
room, and I hit  him with a hatchet about his temple. I: hit  him three 
or four times with the hatchet, every time about the head, and mhen he 
fell on the bed, I hit him another time, and mhen I threw him on the 
bed I thought the people in the other room heard the noiscl, and I covered 
him up and he was making a noise trying to holler. 'Clie first lick I 
hit him I addled him. H e  told me to quit and not hit him any more. I 
had done hit him two or three times then, and I hit  him ,igain about the 
chin after  I knocked him down on the bed and he mas getting up when 
I hit him on the chin. After that  he didn't say nothing I could uncler- 
stand. So I covered him u p  and went i n  the middle room and sat down 
where the stove was. The  room Herb  and I were in was the front room, 
and the stove was in the middle room and the couple in the back room. 
The man left about 3 or 4 o'clock and the girl left about 6 :30. There 
was a door in  the middle room and they went out that way and didn't 
go  through the front room. After they left I went and covered liim u p  
and put him in  the trunk. I went in and looked a t  him three times 
when lie was on the bed. H e  died after the man left and before the 
woman left. After the woman left I put him in the trunk. Then I got 
the rope that  was around m y  trunk and tied i t  around the t r u d r  he was 
in. The couple didn't know anything about it. Then it was Tuesday 
morning. I had pawned the old man's overcoat and suit on N o ~ l d a y  
mornillg and it was Monday night I killed him. I told him I had 
pawned his clothes because he wouldn't give me my  money, and he didn't 
like it, and all that  was in the fuss. . . . I t  was not my intention 
to do anything like this. H e  had hit  me with somethmg about three 
hours before, the thing he puts flowers in. At the time I hit him with 
the hatchet there was a poker by the stove, but he didn'l have anything 
in his hand." 

The defendant testified, in p a r t :  ('1 roomed u p  a t  704  Patterson 
Avenue, where Searcy lived, the home of the deceased, and v a s  living 
there the week of 22 December. On the night of 23 1)ecember I was 
staying there in  that  house, living and sleeping there. I went to bed 
on that  night around about twelve o'clock. I mas pretty sound asleep 
and I was awakened by Herb. H e  was on top of me. . . . I got u p  
and when we got straight, we started fighting on the bed and n e  fought 
all in this front room where we were back into the middle room where 
the fire was. While we vere  fighting in  the middle room, he struck me 
and I fell on the stove and burned my  hand. I came out from behind 
the ?tore and we started fighting. I fell o w r  on the store sidewavs and 
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fell around the stove. My  hand touched the stove and was burned across 
here. I t  has healed u p  now. Then when I came out and got up  on 
my feet, v e  tied up. H e  was trying to choke me. I broke loose from 
him and he grabbed a poker. I backed back and as I stepped up to go 
in the front room, he was on top of me. This hatchet was down beside 
the bed. I had stumbled and fell backwards into the other room. The 
hatchet was located about two feet from where I stumbled. When I 
came up, I picked u p  the hatchet, which was right beside my  hand side 
of the bed. I picked the hatchet up  and came u p  on my feet. H e  was 
almost standing over me. I told him to get back. After he backed me 
back in the corner, I got excited and started hitting him all at once wit11 
this hatchet. I beat him on the head, about half of him fell on the bed. 
H e  had the poker like that  (indicating) when I got out of the middle 
room. As to my  reaction when I regained complete collsciousness and 
realized what was going on, I was mad and all excited. That  was the 
first time I eyer had anything happen like that  to me, a man trying to 
take advantage of me. I felt he was trying to take advantage of me. 
(The cour t ) :  Do you know how many times you hit  him with the 
hatchet? Ans.: Three or four times. I was hitting him all a t  once. 
I don't know how many times I was hitting him. . . . As we fought 
backwards and forth, he was trying to  choke me, trying to get to me to 
choke me. We got into the other room. I couldn't find anything to hit  
him with. Herbert Searcy was about six feet tall and would weigh 
about 190 or 195 pounds. I am five and a half feet tall and weigh 
around 135 or 136. H e  was an  active man. H e  was a physically man. 
. . . I couldn't make the statement down a t  headquarters I wanted 
to make. I didn't mention anything about h im being on top of me. 
(The court) : Why didn't you tell them down there a t  the police sta- 
t ion?  dns .  : They said I could tell i t  a t  the trial. (The  court) : Was a 
woman down there when you made the statement? Ans.: Yes. (The 
court) : You didn't make that  statement before h e r ?  Ans. : No, sir." 

H. C. Whiteheart, a witness for defendant, testified: "I knew the 
deceased, Herbert Searcy. I do not remember seeing Searcy in  the past 
two years. A t  that  time Herb  was a man around six feet tall and 
weighed around 160 pounds, I guess. I never had occasion to arrest 
Searcy. Q. Did you ever hear tell of or was i t  the general reputation 
throughout the police force that  Searcy was homo-sexual? (Objection 
sustained, defendant excepted-if permitted to  testify in the hearing of 
the jury, the witness mould have answered : Yes, sir. I have heard it. 
People talked i t  he was.) I am a member of the police force of the city 
of Winston-Salem and I Imew the deceased for about twenty-two or 
twenty-three years." 
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The two material exceptions and assignments of ermr made by de- 
fendant will be considered in the opinion. 

Attorney-General Seawell and Assistant Attorney-General Slcillullan 
for the State. 

Robert 8. Brawley and John S .  Graham for defendant. 

CLARI<SON, J. First. Defendant made exception and assignment of 
error to the exclusion of the testimony of H.  C. Whiteheart above set 
forth. We do not think that this exception and assignmmt of error can 
be sustained. 

I n  8. v. Turpin,  77 N. C., 473 (476-7), we find: "The general rule 
prevailing in most of the American states is, that such evidence is not 
admissible, and in this State such a general rule is well established. S .  
v. Barfield, 8 Ire., 344; Bottoms v. Kent, 3 Jones, 1 5 4 ,  S. v. Floyd, 6 
Jones, 392; S .  v. Hogue, 6 Jones, 381. But these cases which are cited 
as establishing a general rule excluding such evidence admit that there 
may be exceptions to it, depending upon the peculiar circumstances of 
each case. And these exceptions themselves are now so well defined and 
established by the current of the more recent decisions that they have 
assumed a formula and have become a general rule subordinate to the 
principle rule. I t  is this: Evidenee of the general charactel. of t h e  
deceased as a violent and dangerous man  .is admissible where there i s  
evidence tending to show that the killing may have been from a prin- 
ciple of self-preservation, and also where the evidence is wholly circum- 
stantial and the character of the transaction is in doubt, as in Tacbett's 
case, 1 Hawks, 210; Horrigan & Thompson's cases of Self-Defense, 695, 
and Index, under the head of 'Character of the deceased for violence,' 
for reference to the cases at large." (Italics ours.) S. v. Baldwin, 155 
N. C., 494, 71 S. E., 212; S. v. Dickey, 206 N. C., 417 (420). 

The rule is thus stated in 30 C. J., 174: "The inquiry as to the char- 
acter of deceased must relate solely to his general character for violence, 
ferocity, vindictiveness, or bloodthirstiness. Thus, it is not admissible 
to prove decedent's general bad conduct or immorality." 

And in Chamberlayne, Modern Law of Evidence, latter part of sec. 
3295, it is said: "That the deceased in a case of homicide was a violent, 
turbulent man, may, on the other hand, be shown by the ,accused under a 
plea of self-defense, but not the fact that he was engaged in selling 
whiskey, was unchaste, or that he was a drinking man where there mas 
no evidence that he had been drinking on the occasion in question." 

Furthermore, the question propounded was too limited in its scope. 
I t  was not in respect of general reputation in the community, but 
"throughout the police force." 
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On the aspect of indecent conduct, the court below gave defendant the 
full benefit of his defense: "He contends from this evidence that  you 
should not be satisfied beyond a reasonable doubt of his guilt of murder 
in the first degree and you should acquit him. H e  contends he was 
living there; that  Searcy attacked him there in the room; that  Searcy 
was sex-perverted; that he found him on top of h im;  that when he tried 
to get him off, he  fought;  that  you should find Searcy was a much 
larger and stronger man than he was, and that  Searcy fought around 
over the room, and Searcy finally got the poker and Searcy knocked 
him clo\vn on the stove; that he got u p  and Searcy pursued him with the 
poker and he backed him into the other room; that  he stumbled and that  
he fell near the hatchet; that  he  got the hatchet and got u p  and that  he 
struck Searcy with the hatchet while Searcy was coming on him with a 
poker, and that  in doing so he was fighting in self-defense; that he hit 
Searcy in the head but he didn't know how many times he hit h im;  
that  he didn't hit him after he fell and after he killed him he put him 
in the trunk. H e  contends, gentlemen, he was justified in what he was 
doing: that  he is not guilty of an  unlawful killing a t  all, but you should 
find he is not guilty of anything, but that  it is excusable homicide." 

The court further charged: "The law provides that we do not weigh 
in golden scales equally balanced just how much force a person may use 
in fighting under those circumstances, because it is an abnormal condi- 
tion and he is not his normal self; he is confronted with an  emergency 
and he would not act with the same deliberation and cool judgment that  
he would if he were not so situated. So  the law provides that  you take 
into consideration the situation and the circumstances confronting the 
defendant in deciding whether i t  was necessary to use the force he did 
use or whether it reasonably appeared to him to be necessary." 
I\'. C. Code, 1935 (Michie), sec. 564, is  as follows: "No judge, in 

giving a charge to the petit jury, either in a civil or criminal action, 
shall gire an opinion whether a fact is fully or sufficiently proven, that  
being the true office and province of the jury;  but he shall state in a 
plain and correct manner the evidence given in the case and declare and 
explain the law arising thereon." 

The second exception and assignment of error is to the effect that  the 
charge impinged the above section, in not defining manslaughter. We 
think not. The  charge must be taken as a whole, not disjunctively, but 
conjunctirely. I n  the charge of the court below, in  regard to man- 
slaughter (in different parts of the charge), is the following: "Section 
4200 of the Consolidated Statutes reads as follows: 'A murder which 
shall be perpetrated by means of poison, lying in wait, imprisonment, 
starring, torture, or by any other kind of willful, deliberate, and pre- 
meditated killing, or which shall be committed in the perpetration or 
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attempt to perpetrate any arson, rape, robbery, burglary or other felony, 
shall be deemed to be murder in the first degree (and shall be punished 
with death). A11 other kinds of murder shall be deemed murder in the 
second degree (and shall be punished with imprisonment of not less than 
two nor more than thirty years in the State's Prison).' . . . Then 
there is another statute which provides for manslaughter and the pun- 
ishment therefor. . . . There are three types of unlawful homi- 
cide: Murder in the first degree, murder in the second degree, and man- 
slaughter. Murder in the first degree is the unlawful killing of a human 
being with malice and with premeditation and deliberation. . . . 
Then you would consider whether he is guilty of mandaughter, which 
is the unlawful killing of a human being without malice. I f  he has 
satisfied you from the evidence he is not guilty of the unlawful killing 
of the deceased, then you would not convict him of anything; you would 
find him not guilty. . . . I f  the State has satisfied you beyond a 
reasonable doubt that the defendant is guilty of murder in the first 
degree, it is your duty to convict the defendant of murder in the first 
degree. I f  the State has not done so, then consider murder in the 
second degree. I s  the defendant guilty of murder in the second degree? 
The burden is not on the State on murder in the second degree, because 
the defendant admits that he slew the deceased with a deadly weapon. 
Then the lam requires, in order for him not to be convicted of murder in 
the second degree, that he come forward with evidence and satisfy you 
by that evidence that he is not guilty of murder in the second degree, 
and if he has done so, then you would not convict him of murder in the 
second degree. I f  he has satisfied you by the evidence that he is not 
guilty of murder in the second degree, then consider mh&er he is guilty 
of manslaughter, which is the unlawful killing of a human being. He 
says he is not guilty of that. I t  is incumbent on him to come forward 
with evidence and satisfy you that the killing wasn't unlawful before 
you would fail to convict him of that offense. H e  contlxds he has done 
that.'' 

I n  8. E .  Lance, 149 N. C., 551 (556), speaking to the subject as to 
manslaughter, Walker, J., says: "Which is the unlawful killing of one 
person by another, but without malice. This instruct on is fully sup- 
ported by the authorities." 

I n  S. v. Baldwin, 152 N. C., 822 (829)) Hoke,  ,T., defines man- 
slaughter as follows: '(Manslaughter is the unlawful killing of another 
without malice.'' 

I n  Wharton Criminal Law, Vol. 1 (12 Ed.), part see. 422, p. 637, it 
is said: "Manslaughter is defined to be the unlawful and felonious kill- 
ing of another, without malice aforethought, either express or implied." 

From a careful review of the charge we find that it covered every 
aspect of the controversy and gave the law applicable to the facts. The 
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court below defined murder  i n  the first dcgree and  second degree, mail- 
slaughter,  a i d  self-defense. I t  g a l e  the contentioils fa i r ly  on both sides 
and recapitulated the evidence. &lice a i d  reasonal~le  doubt n e r e  
defined a n d  the presumption of innocimc~t~ applied and the burden of 
proof l ~ r o p e r l y  defined and  applied. 

T h e  briefs and  arguments  of defendant 's c o u n s ~ l  were able and per- 
suasire, but oil this  record not convincing. On tlit. elitire recortl n-e see 
no prejud:c.ial or reversible error .  

S o  crror .  

RIi.'HAI<D I-~RAAK A S D  ~ V I F E .  AI.1II.i BRAAI<. v, GRAHAN I<. H0BI;S. 
COHA~ISSIONER OF T H E  lTOI<LD WAR VETEl<AS'B L O A S  F r S I )  OF 
TIII.1 STATE OF SORTII CAROLISA. 

(Filed 30 June, 1936.) 

1. Co~yorations J a:  Banks and Banking J a-Transaction held to consti- 
tute consolidation rather than a merger of constituent banks. 

A national bank,  in ortlw to effectn:lte its nyreci~~~ent  with ct'rtaiii State 
11a1lli~ for a co~lsolid;ition. transferred all its :~ssr ts ,  \\.it11 the appro\-a1 of 
the Comptroll~r trf the C'urrencg, to a State 1);11ili incorpor:~tcd for that 
l)nrpose, and thereafter the national bank was duly dissolved. The Stntc 
l):i~ilis involved in the agreement, with the :tpl)roval of t l ~ c  ('on~niissioner 
of  L{allli:. t~x~isfcrret l  :ill tllcir assets to  one lien- State bank, and each of 
the cu~istitnerit State banks \\-;IS dissolved :1nd censrtl to rsist as u corl)o- 
ration. H c l d :  The new State bank was created ns a result of a consoli- 
tlation rathrr  than a merger. since none of the constitnc~lt I~anlts rc~nainecl 
in rxistenw, but each wns dissolred to form n rien- corl)~~rntion. 

2. Banks and Ranking J b- 
A b a d  created a s  n result of the consolidation of c.owtit~rrnt I ~ i ~ l i s  

hnt'ceeds to tall the rights, lro\vers, tlr~ties, and liabilities of its constitueilt 
I~anks. S. C. Code, 217 ( p ) .  

3. Mortgages C f-Consolidated bank may exercise power of sale con- 
taint4 in deed of trust in which constituent bank WIS named trustee. 

A bank, created as  a result of a consolidation of several State bnnlis. 
mny 1)rcqwrly exercise tlir power of sale contained in n tlcc~l o f  trust in 
\\-l~icll oue o f  its co~istituent b;~lllis \\.as nnmed trustee. u1~o11 tlcsfa~ilt by tlie 
trustor, since under S. C. Code, 217 ( D ) ,  the consolitluted hanli snccecds 
to such power, even tllough the deed of trust was esccntetl prior to the 
e~iactment of the statute, since tlie statute is mercly ail :~~iientlmerit of a 
former stntute, ch. 7 7 ,  Public T,a\vs of 1023. 

~ P L A L  by defe~itiaiit  f r o m  l ' a ~ X ( j r ,  .I., a t  A l p r i l  Term,  19'36, of SEW 
I I a s o v ~ ~ .  Rerersetl. 
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I t  is agreed: ''1. That  the plaintiffs arc> residents cf the county of 
S e w  Hnnorer, i n  tlie State of North Carolina; ancl that  the defendant 
is a rcsidcnt of the county of Wake, in tlic State of S o r t h  Carolina. 

"2. That  by deed dated 26 November, 1027, and recorded on 30 S o -  
vember, 1927, in Book SO. 184, a t  page 564, in the office of tlie register 
of deeds of N c ~ r  IIanover County, Jolin W. Guthri~: and his wife, 
Laura May Gutlirie, conveyed to F. C. Black and his wife, Annie Black, 
the fee simple title to tlic lands and premises described in n cleecl of 
trust hereinafter referred to, which is  attached hereto ancl marked 
'Exhibit A.' 

"3. That  011 20 June,  1928, to securtl an  indebtediiesi clue the 
Treasurer of the State of North Carolina, arising out of n loaii from 
the World W a r  Veteran's Loan Fund, made pursuant to cliapter 155; 
Public Laws of Kortli Carolina, 1925, F rank  C. Black aiid hi5 xife,  
Annie Black, executed and delivered to the Citizens National Bank of 
Raleigh, S. C., as trustee, with the Treasurer of the State of Sort11 
Carolina as c e s f u i  q u e  f ~ u s t ,  a deed of trust in tlie amount of $3,000.00, 
upon the property therein described, a copy of which soid deed of trust 
is attached hereto and marlred 'Exhibit A.' The  said deed of trust n a s  
recorded on 27 June ,  1928, in Book S o .  183, a t  page t157, 111 tlie office 
of the register of deeds of New I-Ianorer County. 

"4. That  on 24 August, 1929, :I charter \ \as issued l y  the Sec re t :q  
of State to the Citizens Bank of Raleigh, and that  ininetlintely tlicre- 
after, in pursuance to resolutiom duly adopted hy ilw stock'ioltlrrs 
aild/or directors of tlie Citizens Natioiial Banlr of :Raleigh. S. C., 
and/or the Citizens Bank of Raleigh, the said Citizeiiq Xatioiial Baiik 
of Raleigh, N.  C., x i t h  the approval of the Corporati011 Conin~iasioii of 
Nortli Carolina, consolidated with or trailsferred its assets and bli~iness 
to the said Citizens Bank of Raleigh, all as nil1 appeal- fro111 tlie mill- 
utes of saitl banks, excerpts from nliicli said m i i i u t ~ s  are atttlclied 
hereto and marked 'Exhibit B,' and ~i iade  a part  hereclf as f u l l  as if 
tlic same \ \ere iiicorporatctl herein. 

" 5 .  Tliat oil 26 Scptenibcr, 1929, the Citizens Bank of Raleigh coil- 
solitlaled wit11 the Nortli Carolina Bank and Trust  Conlpaiiy, m ~ l  oil 
26 Septenlber, 1029, a certified copy of tlie agreement of consolitlation 
or transfer was filed with the S e c r e t a y  of State of :Tort11 C'arolina, 
together with a certified copy of the approral  of the C'oinnll~siuiier of 
Baiiks of tlie State of Sort11 Carolina, to such consolidatioli or tralisfer. 
That  up011 the filing of said agreemelit the Kortli Caroliua Bank and . . 
Trust  Colnpaiiy succeeded to and became the owner of tlie right.. 111'1~1- 
leges, powers, and franchises, and all other property and rights of every 
kind of the Citizens Bank of Raleigh. 

"6. That  no action, except as may arise f imn the sale, reorga~litatioii,  
merger, and/or coilsolidation of saitl hanks, has ever been taken oil tlie 
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part of tlie Treasurer of tlie State of n'orth Carolina, or Graliarn I<. 
Hobbs, commissioner, or any one acting on his or their behalf, to appoint 
any lmson,  firm, or corporation successor trustce in  the place of the 
Citizens Sat ional  Bai~lr  of Raleigh, S. C'., as trustee ill the deed of trust 
hereinbefore referred to. 

"7. That  by deed dated 14 March, 1933, and recorded on 27 Xarcli,  
1933, ill Book Ko. 234, at page 299, ill the office of tlic. register of dceds 
of S e w  Hanoler  County, the 'So r th  Carolina Bank and Trust C'om- 
pan,", succ~ssor to Citizens Sa t iona l  Bank of Raleigh. N. ('., trustee,' 
coriveyed or attempted to corivcy the fee simple title to the landb and 
prenlises described in  tlic aforesaid dred of trust to the State of Korth 
Carolina, a copy of nhich said deed is attaclietl liereto a i d  inarlietl 
'Exhibit C,' axid made a par t  liercof as fully as ~f the same was Iiicorpo- 
rated herein. 
"8. That  no foreclosure accou~it relative to the forcclosure referred to 

in the 7th paragraph liercof has ever been filed in the ofice of the clerk 
of tlie Superior Court of K e ~ v  Hanover County. 

"9. Tliat pursuant to chapter 43b, Public L a n s  of S o r t h  Carolina, 
session 1933, the Gorernor of Korth Carolina has conveyed the afore- 
said lands and premises to Graham I<. IIobbs, conlmiwoner of the 
1fTorld T a r  Veteran's Loan Fund. 

"10. That  on 9 November, 1935, Graham I<. IIobbs, comn~issioner as 
aforesaid, offered in nri t ing,  slgiietl by him, to lease or sell s a ~ d  laiids 
and premises to the plaintiffs for tlie sum of $3,000.00; a d  tliertafter, 
to wi t :  On 26 December, 1935, the plalutifis accepted, ill writing qigned 
by them, said offer, subject to their attorney's approla1 of title to the 
s a ~ d  laiids and premises, and as elidenee of their good faith, paid to the 
said Graham K. Hobbs, commissioner, tlie sum of $500.00, and mored 
into the temporary possession of the same. 

''11. Tliat on 1 January,  1936, thr  tleferldant tendered to the plaintiffs 
a lease-option contract, ~ i h i c h  is attached hereto and marked 'Exhibit 
D,' and demanded that plaintiff's accept said contract. 

"12. That  tlie plaintiffs refused to accept said contract, or to execute 
the same, for that  they nere  a d ~ i s e d  by couiisel that  the defe~idalit nay 
not possessed of an indefeasible fee in and to said l a ids  and premises, 
for that, and for no other reason, the foreclosure of the d u d  of trubt 
hereinbefore referred to by the Kortli Carolina 13:iiik am1 Trust Co11i- 
pany was null and void. 

"13. That  the plaintiifs demanded that  the clefendant return to t l i ~ m  
the sum of $500.00, tlieretofore paid by them, together with interest 
thereon a t  the rate of six per cent per annum, less any reasonable relit 
due to said defendant by the plaintiffs, arid that  said tlemaiid was not 
complied with. 
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"14. That  i t  is agreed that  if the deed of trust from F. C. Black and 
wife to the Citizens National Bank of Raleigh, S. C., was duly and 
legally foreclosed, the defendant is  the owner i n  fee simple of the land 
described and referred to herein. and that  the same is free and clear of 
any and all encumbrances, and that the plaintiffs are :.egally bound to 
accept the lease and contract to convey the said land, as tendered to them 
by the defendant. 

"That it is further agreed that  if the said foreclosure was illegal and 
invalid, the plaintiffs are not bound to accept the lease and contract to 
convey tendered to the plaintiffs by the defendant, and that  the plain- 
tiffs are entitled to recover of tlie defendaut the sum of $500.00, paid 
by the plaintiffs to tlie defendant, with interest from 9 Xovember, 1933, 
less reasonable rent for tlie premises occupied by the plaintiffs during 
the term of their occupancy of the same. 

"The amount of the relit may be deterniilied by a referee to be ap- 
pointed by the court, tlle parties hereto agreeilig that  said referee may 
be appointed as in a coliscnt reference, each hereby waiviiig a tr ial  by 
jury of the question as to the amount of said rent." 

The court was of opinion that  on the facts agreed the defendant is not 
the owner of an  indefeasible title to  the lanth and premises described in 
his contract with the plaintiffs, for that  the deed-of trust executed by 
F. C. Black and his wife to the Citizens Xational B , m k  of Raleigh, 
h'. C., was not legally foreclosed by the sale of said land and premises 
by the Sort11 Carolina Bank and Trust  Company, as successor to the 
Citizens National Bank of Raleigh, N. C., trustee, and by the convey- 
ance of the same to the State of Xor th  Carolina, as the purchaser a t  
said sale. 

I t  mas accordingly adjudged that  plaintiffs are not legally bound to 
accept the lease and contract tendered to them by the defendant, and that  
plaintiffs recover of the d e f e d a n t  the sum of $500.00, with interest 
from 9 Kovember, 1935, and the costs of the proceeding. 

From tlie judgment, the defendant appealed to the Supreme Court, 
assigning error in the judgment. 

Ii'ellum d H u m p h ~ e y  for plaintiffs. 
Attorney-General Seawell and Assistant Attorneys-General Xc,lIullan 

and B r u t o n  for defendant. 

COKXOR, J. There is error in the judgment of the Superior Court of 
New Hanover in the instant case. 

The  judgment is predicated upon the opinion of the court that on the 
facts agreed the deed of trust under which tlle defendant claims title to 
the land arid premises described in the co~ltract  between the plaintiffs 
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and the defendant was not legally foreclosed by the sale and conveyance 
of said land and premises by tlie North Carolina Bank and Trust Com- 
pany, as successor to the Citizens Sat ional  Bank of Raleigh, K. C., 
trustee in said deed of trust, to the purchaser a t  the sale. 011 tlie facts 
agreed, the power of sale in the deed of trust which was conferred upon 
the Citizens National Bank of Raleigh, -1'. C., subsequently vested in 
and mas p r o p e r l ~  exercised by the xorth Carolina Bank and Trust  Com- 
pany, as successor to the Citizens Xational Bank of Raleigh, N. C., 
trustee. The equity of redemption which remained ill the grantors in 
the deed of trust, has been legally foreclosed, and the defendant is now 
the owner in fee simple, untler an  indefeasible title, of the laud and 
premises described in  the contract between the plaintiffs and the de- 
fendant. 

On 20 June,  1928, F rank  C. Black and his wife, Annie Black, by a 
deed of trust which was duly executed by them, conveyed the land and 
premises described in the contract between the plaintiffs and the defend- 
ant to the Citizens Kational Bank of Raleigh, S. C., trustee, for the 
purpose, as recited in the deed of trust, of securiag the paymelit of their 
note for tlie sum of $3,000.00, payable to the order of the Treasurer of 
the State of Nor th  Carolina. The  consideration for the note secured 
by the deed of trust lvas a loan of money made to Frank Black by the 
Treasurer of the State of North Carolina, out of the World War  Vet- 
eran's Loan Fund, which was created by the sale of bonds issued and 
sold by the State of North Carolma, untler the provisions of chapter IS:, 
Public Laws of North Carolina, 1925. The xalidity of these bonds mas 
upheld by this Court in an opinion filed by Clarkson, J., in Hinton v.  
Lacy, Treasurer, 193 IT. C., 496, 137 S. E., 669. 

I t  is provided in  the deed of trust that  up011 default in the payruelit 
of the note secured thereby, according to its tenor, the deed of trust may 
be foreclosed by the sale and conveyance of the land and premises de- 
scribed therein, upon the application of the holder of said note at the 
date of the default, by the Citizens Sat ional  Bank of Raleigh, S. C., 
trustee, named in the deed of trust. There was a default in the payment 
of said note according to its tenor, and the right to a foreclosure of said 
deed of trust thereupon became absolute. 

Pr ior  to such default, the Citizens National Bank of Raleigh, K. C., 
for the purpose of a consolidation in  accordance with its agreement 
with other banks, created by the l a m  of this State, n i t h  the approval of 
the Comptroller of the Currency of the United States, had transferred 
and conveyed all its assets to the Citizens Bank of Raleigh, a banking 
corporation created under the laws of this State. Thereafter, the 
Citizens Sat ional  Bank of Raleigh, N. C., n T a s  duly dissolved, a i ~ d  tlip 
Citizens Bank of Raleigh, with the approval of the Commissioner of 



384 IS T H E  S U P R E X E  COURT, [210 

Banks of North Carolina, as required by statute, conscllidated with the 
other banks which had entered into the agreement with the Citizens 
National Bank of Raleigh. The  result of this conso'idation mas the 
North Carolina Bank and Trust  Company, which came into existence 
under the laws of this State. All the banks which had entered into the 
agreeinent for the consolidation were duly dissolved. They have ceased 
to exist as corporations. The  Kor th  Carolina Bank and Trust  Com- 
pany thus acquired all the assets and assumed all the liabilities of the 
constituent banks, and thereafter engaged in business as a banking cor- 
poration, under the laws of this State. 

I n  Coach Company v. Harfness, Secretary of State, 198 K. C., 524, 
153 S. E., 489, i t  was said by Adams, J.: "There is, of course, a techni- 
cal distinction between consolidation and merger. ;?[erger has been 
defined as the absorption of a thing of lesser importance by a greater, 
whereby the lesser ceases to exist, but the greater is  not increased. I t  
is the unity of the two or more corporations by the transfer of property 
to one of them, which continues in existence, the others being merged 
therein. But, ordinarily, the legal effect of consolidation is to extin- 
guish the constituent companies and create a new corporation. Bou- 
r ier7s Law Dict., Civil Ed., 799, 801; Black's Law Dict., 774; 12  C. J., 
530; 40 C. J., 649. The  distinction is clearly stated by Fletcher in 
7 Cyclopedia, sec. 4062: 'A merger, using the word in  its strict legal 
sense, exists only where one of the constituent companies remains in 
being, absorbing or merging into itself all the other companies, while 
i n  case of a consolidation a new corporation i s  created, and generally 
all the consolidating companies surrender their existence.' " 

On the facts agreed in  the instant case, the North Carolina Bank and 
Trust  Company came into existence as the result of the consolidation, 
and not of a merger, of the consolidating banks. I t  thereby succeeded 
to all the rights, powers, duties, and liabilities of its cclnstituent banks, 
including the Citizens Bank of Raleigh, which was created only as a 
means of effecting, under statutory authority, the consolidation of the 
Citizens National Bank of Raleigh, N. C., with the otker banks, which 
had entered into the agreement to consolidate. Chapter 207, Public 
Laws of Nor th  Carolina, 1931, N .  C. Code of 1935, sec. 217 ( p ) .  This 
statute, although in  form an  independent statute, is in reality an  amend- 
ment of chapter 77, Public Laws of Ror th  Carolina, 1935, and is there- 
fore applicable i n  the instant case, although the deed of trust involved 
was executed prior to its enactment. See Bateman v. Stwrett, 201 N. C., 
59, 159 S. E., 14. 

The  judgment is reversed, and the proceeding remanded to  the Supe- 
rior Court of New Hanover County in order that judgment in accord- 
ance with this opinion may be entered in said court. 

Reversed. 
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Is  THE MATTER OF WACHOVIA BASK ASD TRUST COMPAXY, EXECUTOR 
OF GEORGE T. BROTTX, DECEASFD. 

(Filed 30 June, 1936.) 

1. Executors and Adniinistrators G a-Where will does not appoint trustee 
but directs executor to manage trust estate, executor may not be re- 
quired to file final account prior to discharge of duties under the trust. 

Where a will creates a trust estate, without appointing a trustee, and 
directs that  the esecutor named therein shall hold the assets of the trust 
estate and iinposes active duties upon the executor in regard to the mall- 
agement and disposition of the assets of the estate, wllich duties include 
tlie payment of annuities for  the lives of several beneficiaries and require 
a number of years for their performance, the clerk is without power to 
appoint a trustee for the estate, and the executor is  not required to apply 
to the clerk for such appointment, and the esecutor may perfor111 the 
duties incident to the management of the trust, and it is error for the 
clerk to refuse to accept an annual account tendered by the esecutor for :I 

ycLar more than two years after the esec.ntor's qualification but during 
the life of the trust estate, C. S., 105, and to direct that the executor file 
a final account and pay over to itself as  trustee the assets of the estate, 
since C.  S., 109, authorizing the clerk, a t  the instance of any interested 
person, to require an esecutor to lile final account and settlement a t  any 
time after two years from date of qualification, does not a p ~ l y  where 
the will imposes duties upon the esecutor which cannot be fully per- 
formed within two years, C. S., 175. it appearing that the executor \\-:Is 
faithfully and fully performing the duties imposed upon it  by the will. 

2. Sanie- 
Where the clerk orders a n  esecutor to file final account and turn over 

the assets of the trust estate to itself as trustee, nhich order is m:lcle as 
a matter of law upon the facts found and not as  t l  matter of tliscl'etiol~. 
tlie order is reviewable by the Superior Court upon appeal. 

DETIN, J.. took no part in the consideration or decision of this case 

APPEAL by  respondent f r o m  Hill, Special Judge, a t  X a r c h  Term,  
1936, of FORSYTH. Reversed. 

George T. B r o w n  died in Forsy th  County, N o r t h  Carolina, on 27 
November, 1913, having first made  and  published h i s  las t  will and  testa- 
ment, which mas duly probated and  recorded i n  the office of the clerk 

of t h e  Superior  Cour t  of Forsy th  Clounty, on 2 J a n u a r y ,  1914. 

T h e  said last  will and  testament, with a codicil thereto, is  as  follows: 

"STATE OF NORTH CAROLINA-FORSYTH COUNTY. 
"I, Geo. T. Brown,  of Winston-Salem, N. C., being of sound mind,  

and  knowing t h e  uncertainty of h u m a n  existence d o  hereby make and  

publish this  m y  last  will and  testament, to-wit : 
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"Viz:-I give and bequeath to my wife Elsie Thompson B r o m  my 
Entire Estate, both real and personal, as long as she lives. After her 
death I instruct my Executors herein after named to pay to nly brother- 
in-law, Peter A. Thompson, Three Thousand Dollars Fer year as long 
as he lives, and to also pay the following persons Three Thousand 
Dollars each per year as long as they live, viz. : My sisier Lillie Brown 
Hodson, $3,000.00, my  brother, Rufus D. Brown, $3,000.00, my brother- 
in-law, Robert L. Williamson, $3,000.00. The above amounts are to be 
paid by my Executors to the above named persons on the first day of 
each month, $250.00 per month each. After the payinent of Twelve 
Thousand Dollars per year as mentioned above, I desire the balance of 
the income derived from my Estate to be held in  'Trusi,' by my Execu- 
tors, by investing the same in North Carolina State 4?, bonds, as soon 
as funds are received from my Estate by my Executors. When the fund 
reaches $100,000.00 (One Hundred Thousand Dollars) I instruct my 
Executors to build a modern substantial brick hospital to be used exclu- 
sively by the negroes of North Carolina. Forsyth Co.lnty and Davie 
County negroes can have the use of the Hospital free and are to receive 
absolutely free board and free treatment while patients in the Hospital. 
Kegroes from other counties of North Carolina are to r a y  a reasonable 
amount for treatment and the use of the Hospital while patients there. 

"I desire the Hospital to be called 'The George T. :Brown Hospital 
for Negroes,' and I desire that my photo in life size be placed in  the 
front hall of the building with a white marble slab in the mall under the 
photo of myself with the following wording :- 

" 'This Hospital was given to the Negroes of North Carolina by a true 
friend of their race, George T. Brown, the President of Brown and 
Williamson Tobacco Company, Winston-Salem, North Carolina, and 
son of Rufus D. Brown of the old firm of Brown and Brother. mer- 
chants and Tobacco Mfgrs. of Mocksville, Davie County and Tinston,  
N. C.' 

"I also desire and request my Executors to place on the wall in the 
Front Hal l  of the Hospital a life size photo of my father, Rufus D. 
Brown, that  grand old man and a true friend to all poor negroes. 

"I desire for the remaining income be used to pay -he running ex- 
penses and any excess to be used as an  endowment for the Hospital. 

"The reason I desire this Hospital for the negroes is because a ma- 
jority of them are poor and when they get sick, receive no attention and 
die from want of proper food, clothing, and medical attention. 

"I desire my Executors to invest sufficient funds of my estate in  
n'orth Carolina State 4% Bonds as a Special Trust  Eund to pay for 
the care and keeping clean and green the grave yard lots of R. D. 
Brown and V. 0. Thompson in  the Winston-Salem Cemetery, the pres- 
ent cost of this work is $10.00 per year for both lots ($5.00) each. 
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"I will and bequeath to Henry  Transon (col.) my  'boy7 a t  my resi- 
dence One Hundred Dollars per year as long as lie lives. 

"I \rill and bequeath to George Brown Hatcher son of the manager 
of my  fa rm Two Hundred Dollars per year as long as he lives. 

",ill prerious wills or codicils made by me are  this day void and I 
declare this to be my  last TTill and Testament. 

"I appoint the TVachovia Bank & Trust  Company as Executors of my  
Estate and to serve and administer my  Estate as per a special agreement 
I made n i t h  them a written copy of which is in my private lock Box a t  
the a b o ~ e  named Bank. 

"I liereby instruct my Executors to never sell my  stock in the Winston- 
Salem l\iasonic Temple Co., as I desire for my Estate to forever own 
this Building and stock. 

"I trust the Great and Good God for my  fu ture  salvation and believe 
implicitly ill H i m  and I thank H i m  and Praise H i s  Great and Holy 
name forwer  for H i s  loving kindness and Goodness to me a poor sinner. 

"My advice to every one is to l i ~ e  up to the Golden Rule-'Do unto 
others as you would like them to do to you.' 

'(Be honest and tell the truth and ask God to keep and guide you 
every day. 

"Witness my hand and seal this the 9th day of October, 1913. 
GEORGE T. BROWN (seal). 

" C ~ ~ I C I L .  After the death of my  wife Elsie T.  Bromn, if from any 
causc the net income of my estate should not amount to enough to pay 
yearly thc bequests I have made, I do not wish my  Executors to pay any 
of the amount from the principal of My  Estate as I do not desire for the 
principal amount of my estate to  be used or touched, but only use the 
income of my  estate to pay the bequests and in  case the net income of my 
estate should not amount to $12,300.00, Twelve Thousand Three Hun-  
dred Dollars per year, the bequests I have made must be reduced pro- 
portionately in  keeping with the net income derived from my Estate. 
Should my Executors eyer sell my stock in the Brown & Williamson 
Tob. ~ o m & m y ,  I desire for the &tire amount of money received for 
this stock or any other monies from my estate to  be invested by my 
Executors in North Carolina 4% State Bonds. 

"Witness my  hand and seal this the 17th day of October, 1913. 
GEO. T. BROWN (seal)." 

After the probate of said last will and testament and of the codicil 
thereto, the Wachovia Bank and Trust  Company duly qualified as 
executor of the estate of George T.  Bromn, deceased, on 2 January ,  
1914. 
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After the probate of said last will and testament and of the codicil 
thereto, Elsie Thompson Bromn, wife of George T. E8rown, duly dis- 
sented therefrom. Ful l  settlement has been made with the said Elsie 
Thompson Bromn, of all her interest as the widow of Geo. T .  Bromn, 
deceased, in and to his estate. She now has no interest i n  said estate. 

The TVachovia Bank and Trust  Company immediately upon its quali- 
fication as executor of the estate of George T. Brown, deceased, entered 
upon the performarice of its duties as such executor. I t  has paid all 
the debts of the testator, and has also paid all the annuities provided 
for i n  his last will and testament, as the same have become due. I t  now 
has in hand all the property, real and personal, and all the investments 
made by i t  pursuant to  his said last will and testament, belonging to the 
estate of George T. Brown, deceased. 

On or about 5 January,  1936, the Wachovia Bank and Trust  Company 
tendered to  the clerk of the Superior Court of Forsyth County its annual 
account for the preceding year, and prayed the said clerk to accept, 
audit, and approye said annual account. The  said clerk declined to 
accept, audit, or approre said annual account, and thereupon ordered 
the Wachovia Bank and Trust  Company, executor of the estate of 
George T.  Brown, to show cause why i t  should not file its final account 
as such executor, and apply for appointment by said clerk as trustee 
under the last will and testament of George T.  Brown, deceased, to the 
end that  i t  be discharged as executor of the estate of the said George T.  
Brown, deceased, and pay over to itself as trustee the sum now in its 
hands as executor. I n  due time the Wachovia Bank rind Trust  Com- 
pany filed its answer to the order of the clerk, and on the facts stated 
therein renewed its prayer that  its annual account as executor of the 
estate of George T .  Brown be accepted, audited, and ap?roved, and that  
the order to show cause made by the clerk be discharged. 

After duly considering said answer, on the facts found by him, and 
in  accordance with his conclusions of law, it mas ordei-ed by the clerk 
that  "the petition of the Wachoria Bank and Trust  Company, executor 
of George T.  Brown, deceased, for an  extension of one year in which 
to make settlement of said estate as provided by section 150 of the 
Consolidated Statutes, be and the same is  hereby denied, and that  the 
annual account tendered by the Wachovia Bank and 'Crust Company, 
executor, is hereby rejected." 

I t  was further ordered by said clerk that  the TTachoyia Bank and 
Trust  Company be and it was directed '(to file application for letters as 
trustee, give the necessary bond, take the requisite oath, and pay over to 
itself as such trustee all moneys and to deliver all s ec~r i t i e s  and other 
properties held by i t  as executor to itself as trustee, to be administered 
in said trust as provided in  said last will and testament and codicil, and 
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in accordance with law;  and that the Xrac1ioria Rank and Trust Com- 
pany as executor file its final report and close the :~tlministratioi~ of the 
estate of George T .  Brovn,  deceased, by it as executor; and the said 
Wachovia Bank and Trust Company is further orderrd to file an i n ~ e l i -  
tory and annual accounts as trustee as prorided by section 51 of the 
Consolidated Statutes." 

The respondent Wachovia Bank and Trust  Company, executor of 
George T.  Brown, deceased, appealed from said order to the judge of the 
Superior Court of Forsyth County, ~ h o ,  after hearing saitl appeal, 
affirmed tlie order of the clerk. The respondent thereupon appealed to 
the Supreme C'ourt, assigning errors i n  the jutlgmcnt affirming the 
order of the clerk. 

X a n l y ,  Elendre?% cC. 11-on~ble and I. E.  Carlyle for respondent. 
A ftorney-General Sealre11 and d s s i s f a n t  A f fornejy-General - l I c A I I ~ t l l n ~ ~ ,  

amici curim. 

Con-sox, J. There is error in the judgment in tliis case affirming the 
ortler of the clerk of the Superior Court of Forsytli County. Tlie judg- 
ment must be reversed to tlie end that the order of the clcrk m a -  be set 
aside and vacated. 

The order of the clerk, ~ ~ l i i c h  was affirmed by tlie judge 011 tlie appeal 
of tlie respondent, Tl'achoria Bank and Trust Company, esecutor of 
George T. B r o ~ n ,  dcceascd, na5 not made by tlie clerk ill the exercise 
of any discretion rested in him by  la^, or on any facts folind I,- the 
clerk nhich ~ o u l d  support the ortler. I t  r a s  not suggestrtl on tlic 
record, or found by the clerk, that as executor of George T. I3ronn, 
deceased, the Wachoria Bank and Trust Conipaliy has failed to esercise 
good fai th or to use sound judgment in the administration of tlie eitate 
of its testator. On the contrary, it  is slionn hp tlic record, :~ntl n a s  
found bv the clerk, that  tlie Waclioria Bank and Trust  Compa~iy has 
faithfully and fully prrfornietl all its duties :IS csecutor of George T. 
Eronn,  deceased, in accordance nit11 the prorisions of liis nill,  a1111 ill 
accordance with the laws of tliis State. The ortler n-as nmtle by the 
clerk in accordance with his opinion as  to tlie law applicable to tlic facts 
found by him, and \ \as therefore re1 iewable by the judge of the Superior 
Court of Forsyth County, on respondent's appeal. 

I t  is manifest from the laaguagc? of his last n i l l  and testaine~it and 
of the codicil thereto, that i t  n a s  the interition of George T. Brown 
that tlie Wachoria Bank and Trust  Company, as his executor, bliould 
not only administer his estate, but sl~ould also hold tlie principal aniouut 
of saitl estate, after the paynient of his debts, in accortl:ince with the 
prorisions of his will. H e  knew that  under the l a ~ v  of this State his 
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executor would be required to file an account annually v;ith the clerk of 
the Superior Court of E'orsyth County, and that  said a c ~ o u n t  would not 
be accepted and filed by said clerk until it  had been audit2d and approved 
by him. C. S., 105. H e  also knew that  while ordinarily an  executor, 
a t  the instance of any interested person, nlay be rcqui~,ed by the clerk 
to file a final account for the settlement of the estate which has come 
into his hands under a will, at any time after two years from his quali- 
fication (C. S., l og ) ,  this statutory requirement is not applicable where 
the duties imposed upon the executor by the will cannot be fully per- 
formed ~vitliin two years from his qualification. C. S., 178. I t  is 
apparent that  the testator did not contemplate that  his executor would 
or could be required to file a final account until i t  had fully performed 
all the duties imposed by him upon his executor. I t  was doubtless for 
these reasons, among others, that  George T. Brown did not appoint 
a trustee, eo nominee, but was content that  his executor :should carry out 
his wishes with respect to the disposition of the propel-ty belonging to 
his estate. Where property, real or personal, is devised or bequeathed 
by a will, upon certain trusts set out in the will, and the testator does 
not appoint a trustee, it is the duty of the executor, whc, has duly quali- 
fied as required by statute, to carry out the provisions of the will. I n  
such case, the clerk of the Superior Court has no power to appoint a 
trustet>, and the executor is not required to apply to the clerk for such 
appointment. 

We find no statute in this S ta te  which supports the order of the clerk 
i11 the instant case. 

I t  was the duty of the clerk of the Superior Court of Forsyth County, 
when the Racliovia Bank and Trust  Company, as execui or of George T. 
Brown, deceased, tendered its annual account for the year preceding 
2 January,  1936, to accept said account for his audit and approval. 
C. S., 105. 

There was error i11 the order of the clerk rejecting the annual account 
tendered by the respondent for his audit and approval, and directing the 
respondent to apply for appointment as trustee under the will. The  
order should be set aside and vacated. I t  was not authorized by the 
law of this State, statutory or otherwise. 

The  judgment affirming the order is 
Reversed. 

I ~ Y I S ,  J., took 110 part in the consideration or decision of this case. 
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(Filed 30 June, 1936.) 

Deeds C c-Deed in this case held to create right of reversion in grantor 
and not contingent remainder in grantor's heirs. 

The deed in this case conveyed the land to a husband and vife by 
entirety, with remainder to their children in fee, with further provision 
that in the event the husband and wife had no children, "then the estate 
in fee simple forever to the right heirs" of the grantor. Thereafter the 
husband and wife conveyed the land and their grnntor joined wit11 them 
in executing the deed. The husband and t ~ i f e  died without children, and 
the heirs of the original grantor instituted this action for the land. Held:  
The deed did not create a contingent limitation in favor of the heirs of 
the grantor, but created the right of rerersion in her upon the happening 
of the contingency, and her heirs have no interest in the land, their claim 
being by way of inheritance and not by purchase, and their ancestor hav- 
ing previously conveyed her right of reversion by joining in t h e  deed 
executed by the husband and wife. 

APPEAL by plaintiffs from Small, J., at  J u l y  Special Term, 1935, of 
MECKLENBURG. NO error. 

This  is a n  action to recover possession of a lot or parcel of land situate 
within the corporate limits of the city of Charlotte, i n  hlecklenburg 
County, North Carolina, and described in the complaint by reference 
to a deed recorded in the office of the register of deeds of Mecklenburg 
County, i n  Book No. 60, a t  page 378. 

I t  is alleged in the complaint that  plaintiffs are the owners in fee and 
are entitled to the immediate possession of the land described in the 
complaint, and that  the defendants are in the wrongful and unlawful 
possession of said land. These allegations are  denied in  tlie aiisner. 

The facts shown by the evidence a t  the tr ial  are as follows: 
On 9 June,  1888, by deed duly executed by her, Mary E. Parker con- 

veyed the land described in  the cornplaint to W. H. Gilmore and Frances 
E. Gilmore, as follows: "To W. 1%. Gillnore and Frances E. Gllmore 
an estate for their joint lires and for the life of the surr i ror  of them, 
with remainder after the determination of the life estate herein grauted 
to the children of Frances E. Gilmore upon her body hegotten by the 
said W. H. Gilmore, in fee simple, forever, and in the e ~ e n t  that  
Frances E. Gilmore should hare  no children of her body by tlie said 
TT'. H. Gilmore, the11 the estate in fee simple forerer to the right heirs 
of Mary E. Parker." 

This deed was duly recorded in the office of the register of deeds of 
Mecklenburg County, on 16 June, 1888, in Book No. 60, a t  page 378. 
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THERRELL v. CLASTON. 

On  1 September, 1904, by deed duly executed by them, W. H. Gilmore 
and his  wife, Frances E .  Gilmore, and Mary E. Parker  conveyed the 
land described in the complaint to W. C. hlaswell in fee simple, and in 
said deed covenanted and agreed with the said W. C. Maxwell that they 
were seized in fee of the said land, and had the right to conrey the same 
in  fee, and that  they vould warrant  and defend the title to the same 
against the claims of all persons whoinsoe\.er. I n  th i l  deed reference 
is made to the deed executed by N a r y  E. Parker to TV. H. Gilmore and 
Frances E. Gilmore, dated 9 June,  1858, and recorded in Book NO. 60, 
a t  page 378, i n  the office of the register of deeds of Mecklenburg County. 

This deed was duly ~ecorded in  the office of the reg ster of deeds of 
Mecklenburg County on 3 September, 1904, in Book KO. 192, at page 
222. 

On  4 July,  1906, by deed duly executed by them, W. C. hIaxwell and 
his wife, C. B. Xaxwell, conreyed the land described in the complaint 
to TI'. S. Clanton in fee simple. I n  this deed referenw is made to tho 
deed from W. H. Gilinore and his 11-ife, Frances E. Gilmore, and V a r y  
E. Parker to IT. C. Naswcll, dated 1 September, 1904, and duly re- 
corded in the office of the register of deeds of hIec1ilenburg County, i n  
Book No. 192, at page 222. 

This deed was duly recorded in  the office of the reglster of deeds of 
Necklenburg County, in Book No. 212, at page 451. 

On 9 April, 1914, by deed duly csecuted by them, pursuaut to a final 
order and judgnient in a special proceeding pending in  the Superior 
Court of -ilecklcnburg County, entitled "TT. S. Clanton e t  al. r .  Corneil 
C. Clanton a t  al.," IT. S. Clanton and his wife, 31. A. Clanton, conreyed 
the land described in the complaint to tlle children of W. S.  Clanton, in 
fee simple, subject to an rstate for his life in said land, nllicli was 
expressly reserred to the said W. S. Clantoll. I n  this tleed reference is 
n u d e  to the deed from TIT. H. Gilinore and his nife,  Fra~ices  E. Gilmore, 
and Mary E. Parker  to W. C. hfas~vell, dated 1 September. 1904, and 
duly recorded in the office of the register of deeds of Mccklenburg 
County, in Book No. 192, a t  page 222. 

This deed was duly recorded in tlle office of the reg~ster  of deeds of 
Jfwklenburg County, on 20 April, 1914, in Book S o .  322, a t  page 534. 

Frances E. Gilmore, wife of TV. H. Gilmore, was the only child of 
Mary E. Parker,  who is dead. At  her death she left sur r i r ing  both her 
said tiaughtcr, Frances E. Gilmore, and h w  liusband, TiT. R. Gilmore. 
IT. H .  Gilnlore is dead. At  his death he left surviving him his wife, 
Frances E. Gilmore, who died on 14 June,  1934. She had no children 
begotten upon her body by her husband, Mr. H. Gi1mo.e. She did not 
remarry after his death and left no childrr~n, or issue surviving her a t  
her death. 
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011 9 June, 1888, the date of her deed to W. H. Gilmore and his wife, 
Frances E. Gilmore. Mary E. Parker had brothers and sisters living. 
The plaintiffs are the issue of such brothers and sisters, living a t  the 
death of Frances E. Gilmore, or grantees of such issue. 

The issue submitted to the jury was as follows: 
",Ire the plaintiffs the owners in-fee and entitled to the possession of 

the land described in the complaint 1" 
The plaintiffs, ill writing and in apt time, requested the court to 

instruct the jury as follows: 
"Gentlemen of the jury, the court charges you that  upon the nliolc 

evidence, if you believe the evidence, you should aliswer the issue 'Yes.' " 
To the refusal of the court to so instruct the jury, the plaintiffs duly 

excepted. 
The  court then instructed the jury as follows: 
"Gentlemen of the jury, if SOU believe all the evidence, and believe i t  

to be true by its greater weight, you will answer the issue 'SO. '  " 
The plaintiffs duly excepted to this instruction. 
I n  accordance with the instruction of the court, tlie jury a~isweretl 

the issue 
From an  adverse judgment, the plaintiffs appealed to the Supreme 

Court, assigning as errors the refusal of the court to instruct the jury as 
requested by the plaintiffs, and the iastruction of the court to the jury 
in its charge. 

Rybum d I f o e y  a n d  H u l  B. Adams fo r  p1clinfifl.s. 
John -11. R o b i n s o n  and  I f u n f e r  dl. Jones f o r  d e f e n d a n f s .  

COKKOR, J. I n  support of their assignments of error on their appeal 
to this Court from the judgnient of the Superior Court in this action, 
the plaintiffs contend that  under the deed executed by Mary E. Parker, 
dated 9 June,  1SSS. upon the death of Frances E. Gilnlore leaving 
surviving her no child begotten upon her body by her husband, W. H. 
Gilmore, an estate in fee simple in the land described in tlie complaint 
~ e s t e d  in the heirs of N a r y  E. Parker, deceased, living a t  the death of 
Frances E. Gilmore, as a remainder created by said deed, and that all the 
evidence a t  the tr ial  shoned that  the plaintiffs and those under ~v11oni 
they claim are such heirs of Mary E. Parker, deceased. Tliis conten- 
tion cannot be sustaiuetl. 

The  provision in the deed that  "in the event Frances 3:. Gilmore 
should have no children of her hotly by the said TIT. H. Gilmore, tl~eii 
the estate in fee simple forever to the right heirs of X a r y  E. Parker," 
does not create a contingent remainder. At  most, it  creates a re~ers ion  
in the grantor, U a r y  E. Parker, which mas s ~ h s e q u e n t l ~  cori\ej-cd by 
her to TT. C. ;\Tas~vcll, under whom the defendants claim. 
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I n  King c. Scoggin, 92 K. C., 99, i t  is said: "It is true, remainders 
are created by deed or writing, but the estate is sometimes created so 
that what is called a remainder is, in effect, only a reversion; as, for 
instance, where an  estate is given to one for life, remainder to the right 
heirs of the grantor (2  Washburn Real Property, 692; Burton Real 
Property, j l ) ,  and this must be the kind of remainder classed with 
reversions which go to the donor or to him who can m l k e  himself heir 
to h im;  but i t  cannot be that when the owner in  fee conveys i t  by deed 
or will, to one for life and after his death to another in remainder in 
fee, tlie estate could under any circumstances return to the donor, for 
he has parted with all his interest, and under the rule as laid down in 
Lawrence v .  P i t t ,  46 N .  C., 344, the person who claims the estate must 
make himself heir to the remainderman, who is the first purchaser of 
the remainder, because being the first purchaser of the remainder, he 
thereby becomes a new stirpes of the inheritance." See Grantham v .  J in-  
nette, 177 x. C., 229, 98 S. E., 724; and Thompson v. Batts ,  168 N .  C., 
333, 84 S. E., 347. 

The plaintiffs claim the land described in  the complaint as heirs of 
Mary E. Parker.  They therefore claim by descent and not by purchase. 
Yelver ton  a. Z7elverton, 192 N .  C., 614, 135 S. E., 632. As their 
ancestor, Mary E. Parker, before her death, had conveyed the land to 
W. C. 11Iaxwel1, by deed dated 1 September, 1904, and duly recorded in 
the ofiice of the register of deeds of Mecklenburg County on 3 Septem- 
ber, 1004, the plaintiffs are not now the owners of said land and entitled 
to its possession. 

There was no error i n  the refusal of the trial court to instruct tlie 
jury as requested by the plaintiffs, or in  the instruction given by the 
court to the jury. 

The judgment is affirmed. 
Ko error. 

MARY FULTON T. THE METROPOLITAX LIFE IKSURBKCE CORIPBNY. 

(Filed 30 June, 1936.) 

1. Insurance F &Employee held to have allowed insurance to lapse by 
failing to give proof of disability within reasonable time after termi- 
nation of employment by reason of disability. 

Plaintiff was insured under a group policy providing for the pa~ment  
of benefits upon receipt by insurer of proof of disability while the group 
policy was in force nnd plaintiff insured thereunder. Plaintiff became 
disabled and was forced thereby to cease her employment. Plaintiff did 
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not give insurer notice of her disability until more than a year after she 
had ceased to be an employee, and more than four months after the can- 
cellation of the group policg. Held: Insurer's obligation rested upon tlie 
receipt of proof of disability and not upvn the mere existence of dis- 
ability, and plaintiff's rights under the pc~licy la11sed by reason of her 
failure to give due proof of disability while she was an employee and 
insured, or within a reasonable time thereafter, in the absence of a sllon- 
ing of good and sufficient reason for failing to give such proof nithin a 
reasonable time. 

2. Insurance fiI e-Correspondence by insurer  more than  two years a f te r  
inception of disability relative t o  facts of disability held not  waiver of 
proof of disability. 

Correspondence betneen insurer and insured's attorney relatile to 
insured's disability and facts necessary to establish insured's claim, had 
after notice by insured of such d i sab i l i t~  more than a year after i ts  
inception, but without intimation by insurer that i t  intended to waive the 
defense of failure to furnish proof of disability as  required by the policy 
or nithin a reasonable time after the inception of the disability. 1s held 
not a waiver by insurer of such defense. 

APPEAL by plaintiff f r o m  Clement, J., a t  X a r c h  Term,  1936, of 
R o c x ~ s ~ ~ a a r .  ,lffirmed. 

T h i s  is a n  action to rcrover upon a certificate of g roup  iiisurance 
issued by the  dcfendarit to  the  plaintiff as  a n  employer of the  Riversid(> 
and  D a n  River  Cotton Mills, I n c .  

A t  the  close of the  plaintiff's evidence, the court sus ta i~ ied  the motion 
of the  defendant  f o r  judgment as  of nonsuit, a n d  the plaintiff reserved 
exception a n d  appealed to  the Supreme Court.  assigning error. 

1'. T.  S f i e r s  for p la i i~ t i i j c ,  appel lant .  
Smith, IT'l~arton CE Hudgins for d e f e n d a n f ,  appellee.  

SCRESCR, J. F r o m  the  admissions i n  the pleadings and  f rom the 
plaiiitiff's eridencc i t  appears  t h a t  on 1 J a n u a r y ,  1920, the  defendant 
Metropolitan Li fe  Insurance  Company executed and deli1 ered to R i r e r -  
side and  D a n  River  Cotton Mills, Incorporated,  of D a n d l e ,  TTirginia, a 
g roup  insurance policy, No.  726-G, providing f o r  tlie payment  of certnill 
disability a n d  death benefits upon  the terms specified i n  the policy, to  
cer tain employees of the  mil l  company. O n  1 0  October, 1926, Serial  
Certificate K O .  24203 f o r  $500.00 x i s ,  pursuan t  to the  term.. of the  
g roup  policy, duly executed by the  defendant and  delirered to the plain- 
tiff M a r y  Ful ton,  a n  employee of the  mil l  company. M a r y  Ful ton  con- 
tinued i n  the  employment of the mil l  company un t i l  1 5  December, 1929, 
when she became totally and permanently disabled and left the employ 
of t h e  mil l  company. 
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The first notice of any type which was given to the defendant of the 
disability of the plaintiff was contained in a letter dated 31 December, 
1930, and addressed to the defendant by P. T. Stiers, attorney for the 
plaintiff. The first proof of disability as required by the policy was fur-  
nished on 14 April, 1931. I t  also affirmatively appears from the plain- 
tiff's evidence that the group insurance policy was canceled on 21 
August. 1930. - ,  

The group insurance policy involved provided that : 
"On receipt by the company a t  i ts  home office of due proof that any 

employee insured hereunder has become wholly and permanently dis- 
abled by accidental injury or disease, before attaining the age of sixty 
years, so that he is and will be permanently, continuously, and wholly 
prevented thereby from performing any work for compensation or 
profit, the company mill waive the payment of each premium applicable 
to the insurance on the life of such disabled employee that  may become 
payable thereafter under this policy during such disability, and, in 
addition to such waiver, will pay to such employee during such dis- 
ability, in full settlement of all obligations hereunder pertaining to such 
employee, and in lieu of the payment of insurance as herein provided, 
such monthly or yearly installments as may be selected by such employee 
by written notice to the company a t  its home office. . . ." 

The serial certificate issued to the plaintiff contained the following 
- - 

"This is to certify that under and subject to the term3 and conditions 
of the group policy No. 726-G, Mary Fulton, an  employee of Riverside 
and Dan Ri re r  Cotton Mills, Inc.  (herein called the employer), is 
hereby insured for five hundred dollars." 

The group policy also provides tha t :  
"Upon termination of active employment, the insurance of any dis- 

continued employee under this policy automatically and immediately 
termiilates and the company shall be released from any further liability 
of any kind on account of such person, unless an  individual policy is 
issued in accordance with the above ~rovision." 

The group policy provides that the benefit thereunder shall accrue 
upon the receipt by the insurance company of proof of the total and 
permanent disability of an  insured employee. The evid12nce in this case 
establishes that  the plaintiff ceased to be a n  employee of the insured 
company on 15 December, 1929, and that the first notice to the insurance 
company of any disability on the part  of the plaintiff was given to i t  by 
the attorney of the plaintiff on 31 December, 1930, m x e  than a year 
after she had ceased to be a n  employee, and more than fclur months after 
the cancellation of the policy. Nanifestly, the plaintiif having ceased 
to be an  employee of the insured company more than a year before 
giving notice of her disability, and the policy having been canceled more 
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than four months before the giving of such notice, this action cannot be 
maintained under the provisions of the group policy and serial cer- 
tificate. 

What  ~ v a s  said by Devin,  J., in Dewease v .  Iw. Co., 208 K. C., 732, 
wherein the interpretation of a group insurance policy similar to the one 
under consideration was involved, is here applicable: "The language of 
the policy of insurance sued on in the instant case, as interpreted by 
this Court in construing similar provisions in  Johnson  v. Ins .  Co., 207 
K. C., 512; H u n d l e y  v. 171s. Co., 203 S.  C., $80; and X o d l i n  v. Wood-  
m e n  of the W o r l d ,  ante, 576, in the light of the evidence offered here, 
compels the conclusion that  the failure to furnish proof or notice of any 
kind to defendant insurance company until two years after the plaintiff's 
emplo~meii t  had ended, and the payment of premiums liad ceased, ren- 
dered plaintiff's claim unenforceable. Due proofs Mere not furnished 
the insurance company wliile she was insured under her policy. IIer  
policy liad lapsed." The obligation of the insurance company does not 
rest upon the existence of the disability of the employee, but upon the 
receipt b -  the company of due proof of such disability. Bergholm v. 
Peoria L i f e  I n s .  Co., 284 C. S., 489. Proof of the disability of tlic 
insured employee is a prerequisite to the liability of tlle insurance com- 
 pan^, and such proof must be made TT-itliin a reasonable time after such 
disability occurs, or good and sufficient reason for not making such proof 
within such time must appear. N o  such reason appears on this record. 

TTe do not concur in the position taken by the appellant that  the 
defendant waived the defci~se of the lapse of tlle plaintiff's insura~ice by 
the correspondence had with the plaintiff's attorney, aiid by requesting 
and r ece i~ ing  further information relative to the plaintiff's disability. 
All that was said and done occurred after 31 December, 1930. The 
plaintiff was asked to do and did nothing more than she mas required 
by the terms of the policy to do to establish her claim. There is no 
intimation in the correspondence of an  intention to waive the tlcfense 
of the lapse of the plaintiff's insurance, or any other defense to the 
plaintiff's claim. 

Having ceased to be an  employee of the Riverside and Dan River 
Cotton Mills, Inc., on 15 December, 1929, and having waited until 
31 December, 1930, after the cancellation of the group insurance policy, 
to file proof of her claim for disability benefits, which she alleges com- 
menced on 15 December, 1929, the plaintiff cannot now maintain this 
action, instituted on 14  Xovember, 1934. She allowed such insurance as 
she had to lapse by failing to make due proof of her disability wliilr 
she was an employee and insured, or within a reasonable time after she 
ceased to be an employee by reason of her disability. 

The  judgment of the Superior Court is 
Affirmed. 
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Is RE WILL OF PETER R. SELSOR'. 

(Filed 30 June, 1936.) 

Wills 1) d:  Evidence H a-Testimony as t o  general business reputation of 
testator held incompetent on issue of mental  capacity, 

!Cestimony of the general reputation of testator in the community as  a 
' 

business man is incompetent on the issue of mental capacity, such evi- 
dence not coming within any of the exceptions to the fearsag. rule, ant1 
th r  testimony admitted in this case a s  to testator's business sagacity in 
particular types of transactions i s  held incompetent on the further ground 
that it  violates the rules that particular facts may not be proven by 
general reputation. The rule permitting opinion testimony as  to testa- 
tor's mental capacity, based upon the witness' observation and contact 
wich testator, distinguished. 

APPEAL by the  caveators f r o m  IJill, Special  J u d g e ,  a t  October Term,  
1935, of SURRY. K'ew tr ia l .  

T h i s  is  a proceeding f o r  the  probate  of three paper  writings pro- 
pounded as  the  last will a n d  testament of Pe te r  R. Selison and  codicils 
thereto. 

T h e  issues were answered i n  favor  of the  propounders, a n d  f rom judg- 
ment based upon  t h e  verdict the  caveators appealed, assi;gning errors. 

Folger  LC' Folger  for caveators,  appellants.  
H'. R. B a d g e f t ,  D. L. Ifiatt, a n d  E.  C.  13il;ens fol- propou t~ders ,  ap- 

pellees. 

SCHEKCK, J. T h e  issue raised by t h e  plt.adings related to  the testa- 
menta ry  capaci ty of Pe te r  R .  S e l s o n  a t  the t ime he  signed the paper  
writings offered f o r  probate. T h e  court,  over exceptions duly noted, 
permitted the  propounders to ask the  following questions arid receive the 
following ansvers  f r o m  t h e  witness I. 11. Gordan, to  w i t :  

"Q. n o  you know the  general reputat ion of P. R. S e ' s o n  i n  the com- 
m u n i t y  where h c  lived as  to  his  business ab i l i ty?  

"A. I th ink  I do. 
"Q. W h a t  is  i t ?  
"A. V e r y  high.  H e  was considered a n  cxccptional 1)usiiie-a illail ill 

h i s  l ine of busiiicss, tha t  is handl ing f a r m s  a ~ l d  dealing with rciitcrs SO 2s  

to make the  renters  make something f o r  themselves and  for him,  too." 
T h e  court,  also over objection and  exception of the  caveator.;, allowed 

the follon.ing questions and answers to  and fro111 the witws.: W. H. 
Reid, to wit : 

,'Q. D o  you know his  (P. R. Selson 's)  general rcputat ion for  busi- 
ness ability ? 
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"A. I think I do. 
"Q. What  is  i t ?  
"A. Good." 
The court further, 

allox~ed the following 
TV. L. Lynch, to wi t :  

"Q. Did you know 
Mr. Kelson? 

"A. Yes. 
"Q. What  was i t  ? 
"A. Good." 

over objection and exception of the caveators, 
questions and answers to and from the witness 

the general reputation as to business ability of 

T e  are of the opinion, and so hold, that  in admitting the eriderlce as 
to the general reputation of the testator's business ability the court com- 
mitted error. "I t  follows, since reputation is  looked to  merely as evi- 
dence of the character reputed, that  the reputation is hearsay testimonjj; 
for it is the expression of an  opinion on the par t  of the community, used 
testimoniallr. but uttered out of court and not under cross-examination. " ,  
I t  is therefore receivable, if a t  all, as an  esception to the hearsay rule." 
Wigmore on E ~ i d e n c e  (2  Ed.) ,  Vol. 3, par. 1609, p. 357. "Evidence, 
whether oral or written, is called hearsay when i t  depends, either wholly 
or i n  part, upon the competency and credibility of some person other 
than the n-itness who is  testifying. Such eridence is inadmissible for 
the reason that  the statements made were not under oath, the judge and 
jury caimot observe the demeanor of the absent witness, and for the 
further and more important reason that  the constitutioiial guaranty that 
the accused shall be confronted with the witnesses against him so as to 
allow opportunity for cross-examination, is not cornjlied with. There 
are certain exceptions to the above rule by which hearsay evidence is 
admitted when the circumstances are such as  to make the truth of the 
eritlmce highly probable. The exceptions are admissions, confessions, 
dying declarations, declarations against interest, ancient deeds, declara- 
tions concerning matters of public interest, boundary, matters of pedi- 
gree, the res ges t~ ,  and perhaps some others." Lockhart's K. C. Hand- 
book of E ~ i d e n c e ,  par. 135, pp. 156-157. I t  will be noted that evidence 
of the general reputation for mental capacity is not enumerated among 
the exceptions to the rule that  hearsay evidence is inadmissible. We 
have also scanned our decisions and can find no precedent or reason for 
excepting such evidence from the general rule. "On the issue of testa- 
mentary capacity, . . . evidence as  to the testator's reputation for 
sanity or insanity is inadmissible." 68 C. J., par. 63, p. 458. See, also, 
Thompson v. Ish, 99 Mo., 160; Brinkman v. Rueggesick, 71 Mo., 553; 
Pidcock v. Poffer, 68 Pa., 342; In re Wah-kowtah-he-urn-pall's Esfafe, 
109 Okl., 126; I% re Lawrence's Estate, 286 Pa., 58. 
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The evidence as  admitted by the court also contravenes the principle 
frequently enunciated by this Court that  particular facts cannot be 
proven by general reputation. S.  v. Holly, 155 K. C., 485; Erlwards z.. 
Price, 162 K. C., 243; S. v. Xance, 195  IY. C., 47. Here  the propound- 
ers were permitted to prove by evidence of general reputation that the 
testator was a man of good business ability. While i t  is true that  upon 
an issue of devisaz'it vel non a witness may testify as to his opinion of 
the mental capacity of the testator from his obserration and contact with - 
him, this does not extend to allowing a witnws to g i ~ e  hearsay testimony 
as to the ability of the testator by testifying as to his general reputation 
for mental ability. 

F o r  the error assigned, the caveators are entitled to a 
Xew trial. 

CALDWELL WILLIAMS r. SAFE BGS, ISCORPORATED. 

(F'iled 30 June, 1936.) 

1. Xegligence C a-Evidence that  plaintiff gave match to  another to strike 
near gasoline fumes held to support plea of contributory negligence. 

Allegation and evidence that plaintiff, a passenger on defendant's bus, 
gave a match to a fellow passenger to strike a light to look for a coin 
on the floor of the bus while gasoline was being put into the gas tank 
of the bus through its intake on the inside of the bus, is held sutlicient 
to support the issue of contributory negligence tendered by defendant bus 
company in plaintiff's action to recover for injuries sustained when the 
gas fumes became ignited from the match struck by plaintiff's fpllow 
passenger. 

2. Appeal and E ~ m r  A f- 

Defendant is not entitled to be heard on its appeal unless and until 
rerersible error has been made to appear on plaintiff's appeal. 

&PE.~L by plaintiff and defendant from Hill, Special Judge, at 
September Term, 1935, of FORSYTH. Affirmed. 

Xoses Shapiro for plaintiff. 
Price (e. Jones and Ingle (e. Rucker for defendant. 

S c a ~ s c x ,  J. This was a civil action instituted i n  the Forsyth Couuty 
court to recover damages for personal injuries a1legl:d to have beell 
proximately caused by the negligence of the defendant. The  defend- 
ant denied that  i t  was negligent, and also pleaded the plaintiff's con- 
tributory negligence in bar of recovery. The defendant tendered an  
issue as to the contributory negligence of the plaintiff, which the court 
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declined to  submit and the defendant made this declination the subject 
of an  exceptire assignment of error. 

The  case was tried upon the f o l l o ~ ~ i n ~  issues: 
"1. Was the plaintiff injured bg the negligence of the defendant, as 

alleged in the complaint ? 
"2. What amount of damage is  the plaintiff entitled to recover of the 

defendant ?" 
Upon the first issue being answered '(Yes," and the second issue being 

ansnered "$450.00." the court entered judgment for the plaintiff, and 
the defendant appealed to the Superior Court, assigning errors. 

Upon appeal, the case came on for hearing in the Superior Court, 
and the court, being of the opinion that  the defendant was entitled to 
have an issue as to the contributory negligence of the plaintiff submitted 
to the jury, entered judgment remanding the case to the Forsyth County 
court for a new trial. Froni this judgment both plaintiff and defendant 
appealed to the Supreme Court, the plaintiff contending that  the judge 
of the Superior Court erred in not affirming the judgment of the Forsyth 
County court, and the defendant contending that  the judge of the Supe- 
rior Court erred in not sustaining its exception to the refusal of the 
Forsgth County court to grant its motion for judgment as of nonsuit. 

The evidence tended to show that  the defendant operated a bus line in 
the c i t ~  of Kinston-Salem, and was a common carrier of passengers for 
hire, and that  the plaintiff boarded as a passenger one of the defendant's 
buses, and that  while the plaintiff, with other passengers, was on the bus, 
the drirer  of the bus turned it into a filling station of the defendant to 
fill the tank with gasoline; that  the tank of the bus was in  the front 
thereof and the intake of the tank Tms inside the bus; that while the 
bus was standing still the drirer  got out and was in the act of filling the 
tank by means of a hose which ran  from the tank of the filling etatiori 
to the tank of the bus, when a passenger on the bus, one Plumrner Bur-  
gess, who was srarching the floor of the bus for a "nickel" he had 
dropped, asked the plaintiff for a match;  that  the plaintiff gare  Burgess 
a match, which Burgess struck, and caused the fumes from the gasoline 
which x a s  being conveyed to the tank of the bus to ignite, and to blaze 
u p ;  that  the plaintiff, to extricate himself from apparent danger, "dove" 
through a rear nindow of the bus, and fell on the concrete flooring, 
thereby cutting and bruising himself. The defendant alleges as con- 
tributory negligence, infer al ia ,  "that the plaintiff contributed to his 
own in jury  and proximately caused any alleged injury which he might 
h a w  sustaincd by gir ing the match to another passenger on the bus, 
when he knen- or could hare  known that his act of giving a match to 
this passenger under the circumstances, . . . was calculated to pro- 
duce the resulting injury." 
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We are of the opinion, and so hold, that the evidence, when viewed 
in  the light of the allegations of the answer, was suffiaient to be sub- 
mitted to the jury upon a n  issue as to the contributory negligence of 
the plaintiff, and that  the tr ial  judge erred when he declined to submit 
such an  issue, and that  the judge of the Superior Court ruled correctly 
when he remanded the case to the Forsyth County court for a new trial. 
We therefore find no error on the plaintiff's appeal. 

The defendant is  not entitled to be heard on i ts  appeal unless and 
until reversible error has been made to appear on plaintiff's appeal. 
Bank & Trust Co. v. Atlantic Greyhound Lines et al., ante, 293, and 
cases there cited. 

The judgment of the Superior Court remanding the case to the For-  
syth C'ounty court for a new tr ial  is affirmed. 

Plaintiff's appeal, affirmed. 
Defendant's appeal, dismissed. 

(Filed 30 June, 1936.) 

Trial D -Where answer does not entitle defendants to affirmative relief, 
plaintiff may take voluntary nonsuit before verdict as  matter of right. 

Plaintiffs instituted this action to restrain collection 02 drainage assess- 
ments, to remove cloud on title, and to have defendant drainage district 
declared null and void. Defendants denied the allegations of the com- 
plaint and pleaded re8 j ud i ca ta .  During the progress of the trial one of 
plaintiffs' attorneys became ill and plaintiffs sought a voluntary nonsuit. 
Defendants objected on the ground that the action was a proceeding 
i n  rem, and the trial court refused to permit plaintiffs to take a nonsuit. 
Held: The plea of res j u d i c a t a  is a plea in bar and does not set up a 
cross action, and no rights having attached in defendants' favor which 
they were entitled to have determined in the action, plaintiffs were 
entitled to take a voluntary nonsuit as a matter of rigkt. 

APPEAL by plaintiffs from Hill, Special Judge, a t  November Term, 
1935, of FOXSYTH. 

Civil action to restrain collection of drainage assessments, to remove 
cloud from title, and to have Forsyth County Drainage District No. 2 
declared null and void. 

Answer by defendants denying allegations of complaint, pleading res 
judicafa, and praying that  plaintiffs' action be dismissed. 

During the progress of the trial, J. M. Wells, Jr . ,  leading counsel for 
plaintiffs, was taken ill and was unable to appear in court on the second 
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day;  whereupon other counsel for plaintiffs asked that  a juror be with- 
drawn and a mistrial ordered, as they were not able to proceed without 
the presence and assistance of X r .  Wells. Orerruled;  exception. 

The  plaintiffs then aiinounced in open court that  they elected to take 
a voluntary nonsuit. Objection by clefendants on the ground that the 
action is a proceeding in r e m .  T l i ~  court declined to permit t l ~ e  plain- 
tiffs to take a nonsuit. Exception. 

From ~e r t l i c t  and judgnlelit for defendants the p1:rintiffi appeal, 
as-igniiig errors. 

E l l e d g e  d I17ells a n d  Parr id z  X: Deal fo r  p l a i n f i f ~ ,  a p p e l l a n f s .  
-lfanly, H e n d r e n  d TT'omble ant7 TT'. P. Sandric lgc  f m  t l c f endan fc ,  

appellees.  

STICT, ('. J .  S o  rights of the clefelldants haring attached 1,- plea. 
clecretal ortlcr. verdict. or otherwise, it voulcl seen1 tlic court's r e f u a l  
to allow the plaintiffs to suffer a voluntary nonsuit is  a t  rariance with 
the practice established by a number of decisions. O i l  ( ' 0 .  I ! .  Shore, I71  
S. C., 51, 87 S. E., 938; O l n ~ s f e d  2 % .  S m i f h .  133 S. C.. 384, 13  S. E., 
993: P a s s  I - .  P a s s ,  109 S. C'., 484, 13 S .  E., 908; Ii?yizlrm v. Pouve, 97 
N. C., 374, 2 S. E., l i O :  G r a h a m  r .  T a t c ,  77 K. C., 120. I n  the absence 
of some right attaching which the defendant is entitled to have deter- 
m i n d  in the action, it is generally understood that "the plaintiff can 
take a nonsuit, as n matter of right, a t  any time bcfore verdict." Xfg.  
C o .  1 % .  B u z t o n ,  105 S. C., 74, 11 S. E., 264; C'an~pbcll c. I ' o u ~ r r  C'o., 
166 S. C., 488, S2 S. E., 842; C'uhoon 2 . .  B r i n k l e y ,  16s  N. C., 257. S4 
S. E.. 263; C'ar1~cn fe r  r .  I I u n e s ,  167 S. C., 551, 53 S. E., 577; Caldzc~ell 
c. C'altllcell, 189 N. C.. 805, 128 S. E., 329; B u n k  r. S tezcar t ,  93 S. C., 
402. 

The party retiring is  not, in a strict sense, said to take a nonsuit, ('but 
is allowed to nithdraw or depart n i t h  costs against him." Gat~wood 
v. LeaX~ .  99 X. C., 363, 6 S. E., 706; L a f o o n  c. Shcar im ,  95 K. C., 391. 
((&Is the plaintiff possessed the power of beconling nolisuit n l m ~  called 
bcfore verdict, it  became a gcneral practice to allow him to do so a t  any 
t i u ~ c  before rcrdiet, n-hen he desired from any cause to ahaildon 111s 
action. So long as lie is merely a plaintiff, the court has no means by 
nhicll he can be conlpelled to appear and l~rosecnte liis suit against hi; 
r i l l ,  aiid no in jury  can r ~ ~ u l t  from allowii~g him to abandon itn-Kficl- 
man, J., in X c K e s s o n  v. illi.,zdenhall 64 S. C., 502. The following 
cases are also in point and to the same effect: I12 r e  B u l i ~ r ,  187 S. C., 
237, 121 S. E., 455; D a w s o n  r .  T h i g p c n ,  137 S. C., 461, 49 S. E., 959; 
Rzrmbough 7.. Yozuzg ,  119 S. C., 567, 26 S. E. ,  143. 
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T h e  t r i a l  court  seems t o  have  interpreted the  answer a s  setting u p  a 
cross action, bu t  res judicata is  usually regarded a plea i n  bar. 1 5  
R. C. :L., 1045, e t  seq. Indeed, the  appropriateness  of a cross action i n  
the present proceeding m a y  be doubted. S. v. Lbr. Co., 199 N. C., 199, 
154  S. E., 72. 

T h e  principles announced i n  R. R. v. R. R., 148 N. C!., 59, 6 1  S. E., 
683;  Wuddell  v. Aycock, 195  N.  C., 268, 142 S. E., 10, a n d  others of 
s imilar  import ,  cited and  relied upon  by defendants, a r e  not applicable 
to  the present record. Killian v. Chair Co., 202 N .  C., 23, 1 6 1  S. E., 
546. 

T h e  verdict a n d  judgment will be stricken out a n d  the  cause remanded 
f o r  judgment dismissing the  action a s  i n  case of nonsuit. 

Reversed. 

FREEZE LOFLIS v. NORTH CAROLINA RAILROAD COMPAST. 

(Filed 30 June, 1936.) 

Railrorids D &Evidence held not  t o  show contributory negligence a s  
mat te r  of law o n  par t  of plaintiff in crossing defendant's tracks. 

The evidence, considered in the light most favorable to plaintiff, tended 
to show that  plaintiff approached defendant's four parallel traclis cross- 
ing the highway during the daytime, that plaintiff stopped his car 
forty-three feet from the first track and looked and lis~:ened, and again 
stopped, looked, and listened when he reached the first track, and, failing to 
see or hear defendant's approaching train, attempted to cross the tracks, 
and when reaching the third track, saw defendant's train approaching from 
the east on the third track when it was about three hundred feet away, that  
the train was running a t  a rate  of sixty to sixty-five miles per hour and 
gave no signal by whistle or bell, and th:it the train struck plaintiff's 
car as  he was attempting to leave i t  after seeing that  he could not get 
safely across the track. The evidence also tended to show that  a n  
embankment on defendant's right of way prevented plaintiff from seeing 
more than three hundred feet to the east from the p1ac.e where he Erst 
stopped, and prevented him seeing more than seven or eight hundred feet 
to  the east from the place where he stopped the second time, and pre- 
vented him seeing more than six or seven hundred feet to the east when 
reaching the third track. Held: The evidence fails to disclose contribu- 
tory negligence of plaintiff as  a matter of law, and defendant's motion to 
nonsuit, based thereon, was properly refused. 

STACY, C. J., dissents. 

APP:EAL by  the  defendant  f r o m  Shaw, J., a t  October Term,  1935, of 
DAVIDSON. N o  error .  
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Phillips R. B o w e r  and  Spruill & Olive  for plaint i f f ,  appellee. 
Don A. 1T7alser and Linn & Linn for de fendan t ,  appel lant .  

SCHEXCI~, J. This was a civil action to recover damages for per- 
sonal injuries and for destruction of an  automobile alleged to have been 
proximately caused by the negligence of the defendant. The  defendant 
pleadetl the contributory negligence of the plaintiff in bar of his recov- 
ery. The defendant offered no evidence, and in the course of the tr ial  
conceded its own negligence, and upon i ts  appeal presents but one ques- 
tion, namely, did the court err in denying its motion for judgment as 
of nonsuit, upon the ground that the plaintiff's evidence showed that  he 
was guilty of contributory negligence? 

The e d e u c e ,  construed most falorably to the plaintiff, as it must be 
upon a motion to nonsuit, tended to show that  the plaintiff, Freeze 
Loflin. in December, 1034, was working for the Hughes Lumber Com- 
pany in Thomasrille, which xvas located about 600 feet from the crossing 
of East End  Street and the tracks of the defendant. That  there were 
four tracks, the first known as the Belt Line track, the second as the 
Northbound track, the third as the Southbound track, and the fourth as 
the S ~ r i t c h  track. Between 10 and 11 o'clock a.m., the plaintiff got in 
his C'lievrolet automobile and started to drive from the lumber com- 
pany's plant, located on the south side of defendant's tracks, to his 
brother's store, located on the north side thereof. While traveling along 
East  E n d  Street, and when in  about 43 feet from the Belt Line track, 
the plaintiff stopped his car, looked up and down the track of the de- 
fendant, and, not seeing nor hearing any train, approached the crossing 
~ r i t l i  his automobile in low gear and traveling four or five miles per 
hour. T h e n  he  reached the first track of the defendant, the Belt Line 
track, he again looked u p  and down said tracks, and, not seeing nor 
hearing any train, continued on across the Northbound track, and when 
his car n-as on the third track, the Southbound track, he saw the de- 
fendant's t rain about 100 yards aTray, coming a t  a very rapid rate of 
speed, and, realizing that  he did not have time to get across this track, 
jerked the left-hand door of his automobile open and attempted to get 
his body out of the n a y  of the oncoming train, but when his feet were 
on the left running board of his  automobile, the train struck it and 
knocked it about 50 yards west of the crossing, hurling the defendant 
15  or 20 feet, and thereby injuring him and destroying his automobile. 
That  the embankment on the defendant's right of way prevented the 
plaintiff, vhen  he stopped 43 feet from the Belt Line track, from seeing 
more than 300 feet east down the defendant's tracks; that  when the plain- 
tiff's car reached the Belt Line track, where he again looked u i  and 
d o ~ r n  said tracks, the curre in the defendant's tracks east of said crossing 
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prevented the plaintiff f r o m  seeing more t h a n  700 or 800 feet east, and  
when the  plaintiff's ca r  reached the  Southbound track,  where it  was 
s t ruck by  the  defendant 's t ra in ,  t h e  said curve prevented h i m  f r o m  see- 
ing  more  t h a n  600 or  700 f e e t ;  t h a t  the  defendant 's t ra in  approached 
and  passed over the  said crossing, traveling a t  the  r a t e  of 60 or  65 miles 
a n  hour, a n d  without  blowing the  ~ h i s t l e  or r inging tl-e bell or giving 
a n y  other  signal of i ts  approach to said crossing. 

W e  think, and  so hold, tha t  under  the  foregoing evidence his  H o n o r  
properly submitted to  the  j u r y  the  issue of contr ibutory negligence, and  
t h e  j u r y  hav ing  answered t h e  issue i n  favor  of the plaintiff,  under  a 
chargc to  which no exception is  taken, we find on the r e e d  

N o  error .  

STACY, C. J., dissents. 

STATE v. JAMES HUMPHRIES. 

(Filed 30 June, 1936.) 

1. Statutes  B a :  Gaming A b- 
Ch, 282, Public L a m  of 1935, and ch. 37, Laws of the same year, both 

dealing with slot machines, must be construed together. 

2. Statutes  B a-Courts mus t  supply word omitted when neceqsary t o  
efl'ect clear purpose of Legislature i n  enacting t h e  statute. 

A statute will be construed to effect the intent of the Legislature if 
such intent can be gathered from the act with reasonable clearness and 
certainty, and where the purpose of an act is clear, and i t  appears n i th  
certainty, either from contest or by reference to a s tatut~? in pari mater ia,  
thxt the interpolation of a certain word, evidently omitted through cleri- 
cal error, and the deletion of another word are necessary to give the act 
grammatical form and to express with clearness the legislatire intent, it 
is the duty of the courts to make the necessary corrections in order to 
effectuate the legislative will. 

3. Gaming A b S l o t  machines which depend upon chanc~a i n  determining 
t h e  results of their  operation held unlawful. 

Coin slot machines which depend in whole or in part upon the element 
of chance in ilctermining the results of their operaticm, which results 
cannot be predicted prior to their operation, a re  m:tde unla\rful by 
ch. 2S2, Public Laws of 1935, by a proper construction oi' the act, and the 
unlawfulness of such machines is not affected by the fact that the results 
of their operation may be influenced by skill, or by the fact that  such 
machines may sell merchandise or provide entertainment. 

4. Gaming A b- 
'The meaning of sec. 4, ch. 2S2, L a w  of 1935, is held not necessarx to be 

determined in a prosecution under sec. 3 of the act. 
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5. Same- 
Ch. 37, Public Laws of 1935, is not repealed by ch. 282. Laws of the 

same year, since the statutes are not in conflict. 
6. Statutes C a- 

Where two statutes deal with the same subject matter, and the later 
statute repeals all laws in conflict therewith, the later statute will not 
repeal the former when the statutes are not in conflict, but are supple- 
mentary in  remedying the same evil. 

7. Statutes B c- 

The rule that criminal statutes must be strictly construed means that 
they will not be enlarged by implication to embrace cases not within 
their meaning, but the rule that the legislative intent will be given effect 
applies to criminal statutes as well as to civil statutes. 

8. Gaming B d- 
In a prosecution under sec. 3, ch. 282, Public Laws of 1935, for posses- 

sion of an illegal slot machine, evidence as to the licensing of the machine 
is properly excluded. 

STACY, C. J., dissenting. 
COKKOR, J., concurs in the dissent. 

APPEAL by defendant from Sinclair, J., a t  December Special Term, 
1935, of CUMBERLAND. NO error. 

Criminal action, tried upon indictment charging the defendant with 
possession of a slot machine i n  violation of chapter 282, Public Laws 
1935. 

The State's evidence tended to show that  the defendant was in the 
possession of a machine or device adapted to be operated by the insertion 
of a coin in  a slot. I t  was called a marble game or table. B y  placing a 
nickel coin in  the slot the user or operator was entitled to shoot fire 
balls or marbles, one a t  a time, by means of a plunger attached to a 
spring. This causes th'e balls to roll about over the table under a glass 
top. I f  the balls fall in certain designated holes, the player or operator 
receives "free games," or "if you hit the thing right, i t  will pay off 
i n  money," the amount ranging u p  to twenty nickels, depending upon the 
combination of the holes into which the balls drop. ('You are unable to 
predict in advance whether you will receive the same thing each time 
for a nickel-whether you mill receive something or nothing." 

The defendant offered to show in  cross-examination of a State's wit- 
ness the following : 

"The skill of the player has  a lot to do with what he gets. Fo r  every 
nickel deposited in  the machine the player gets the same number of balls. 
H e  is giren five balls and the nickel entitles the player to fire shots. 
The machine is so designed that  the player can put a greater amount 
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of force on one ball than another by the use of the plurger. There is a 
scale by the side of the plunger that is used by the player, designating 
the amount of force and tension that can be placed on the ball. I don't 
know just what the range is. I know there is a scale there." 

Upon objection by the State this evidence was excluded, and defend- 
ant excepted. 

The machine was placed in evidence and operated before the court and 
jury. The element of chance or unpredictable outcome was demon- 
strated by such operation. 

The defendant offered no evidence. 
The court instructed the jury as follows : 
"Gentlemen of the jury, the court directs that if you find beyond a 

reasonable doubt the facts in this case to be as testified by all the wit- 
nesses, you will return a verdict of guilty." 

The jury returned a verdict of guilty, and from judgment thereon the 
defendant appealed. 

Attorney-General Seawell and Assistant Attorney-Gt:neral McXul lan  
for the State. 

Malcolm McQueen and Downing & Downing for defendant. 

DEVIK, J. The bill of indictment sets out verbafim sec. 3 of ch. 282, 
Acts 1939, which defines an unlawful slot machine as follows: 

"That any machine, apparatus, or device is a slot machine or device 
prohibited by the provisions of this act if it is one that is adapted for 
use in such a way that, as a result of the insertio? of any piece of 
money or coin or other object, such machine or detice is caused to 
operate or may be operated, and by reason of any element of chance over 
which the operator cannot have any control over the outcome of the 
operation of such machine or device each and every time the same is 
operated, or to the operator the outcome of each separate operation of 
such machine or device is unpredictable in advance of each and every 
operation of such machine or device, may receive or become entitled to 
receive any piece of money, credit, allowance, or thing of value, or any 
check, slug, token, or memorandum, whether of ralue, except as herein 
permitted, which may be exchanged for any money, wedit, or thing of 
~ a l u e  or allowance, or which may be given in trade or the user may 
secure additional chances or rights to use such machine, apparatus, or 
derice, irrespective of whether it may, apart from any element of chance 
over which the user may not have any control over the outcome of the 
operation or where the definite outcome of each separate operation of 
such machine or device is not predictable to the user i n  advance, or the 
outcome of such operation is not dependent in whole or in  part upon 
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skill and practice of the operator, also sell, deliver, or present some 
merchandise, indication, or weight, entertainment, or other thing of 
value." 

The above quoted section, consisting of a single involved sentence, is 
some~i-hat confused, and presents some difficulty in interpretation. But,  
under the maxim, "Ut res magis  valeat quam pereaf," i t  becornes the 
duty of tlie court, by proper construction, to determine and declare its 
meaning if that  may be ascertained with reasonable clearness and cer- 
 taint^. The purpose of the statute is manifest. The General Assembly. 
under its police power, undertook to prohibit the possession arid opera- 
tion of certain slot machines which it declared were public nuisances. 
T o  tlie qtatutes already in  force against lotteries and gambling devices 
the General Assembly of 1931 added chapter 14 of the Public Laws of 
that se~sion defining and prohibiting the keeping of slot machinei, and 
by Act of 1935, chapter 282, under which this defendant v a s  indictwl, 
the prm-isions of existing law against such devices were sought to be 
made con~prehensive enough to include the possession of any kind of coil1 
operated machine where by reason of any element of chance tlie outcome 
of its operation was unpredictable in advance. 

The General Assembly of 1935 had previously enacted chapter 37, 
making the possession of a slot machine unlawful, and defined such 
machine as follo~vs : 

Sec. 3. "That any machine, apparatus, or device is a slot machine 
or device within the provisions of this act if it  is one that  is adapted, or 
may readily be converted into one that is adapted, for use in such a way 
that, as a result of the insertion of any piece of money or coin or other 
object, cucll machine or device is caused to operate or may be operated, 
and by reason of any element of chance or of other outcome of such 
operation mlpredictable by him, the user may receive or become entitled 
to receive any piece of money, credit, allowance, or  thing of value, or any 
check, s l q ,  token, or memorandum, whether of ralue or otherwise, which 
m a -  be exchanged for any money, credit, allowance, or thing of ~ a l u e ,  
or ~vhicli may be p v e n  in trade, or the user may secure additional 
chances or rights to use such machine, apparatus, or device; irrespective 
of vhether it may, apart  from any element of chance or unpredictable 
outconle of such operation, also sell, deliver, or present some merehan- 
dise, indication or weight, entertainment, or other thing of value." 

The similarity of the provisions of the last quoted sec. 3 to those of 
see. 3 of chapter 282 is apparent. Corresponding sections of the later 
act merely added certain clauses parenthetically to the former. These 
two acts being in pari materia  must be construed together. The former 
gives us light i n  the interpretation of the later. Castevens v. Stanly 
Co., 209 5. C., i s .  Sec. 3 of ch. 282, under which defendant was 
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indicted, standing alone, is ungrammatical. I t  cannot be parsed. The  
predicate "may receive" in  line 12 has no subject. But  by reference to 
line 8, i n  see. 3 of ch. 37, we see that the word "user" is  the subject of 
the verb "may receive," and that  in the later act this word was by error 
of the draftsman or the printer inadvertently omitted. I t  is the duty 
of the court to supply such a n  omission and to interpolate words mani- 
festly omitted by clerical error. Wi th  the word "user" or "operator" 
inserted, the section has grammatical form and intelligible meaning to 
carry out the legislative intent. 

The  object of all interpretation is  to determine the i ~ t e n t  of the law- 
making body. In tent  is the spirit which gives life to a legislative enact- 
ment. The  heart of a statute is  the intention of the law-making body. 
T m s t  Co. v. I lood,  Comr., 206 N.  C., 268; S. v. Earnhzrdt, 170 N .  C., 
723. I n  the language of Chancellor Ken t :  "In the exposition of a 
statute the intention of the lawmaker will prevail over the literal sense 
of the terms, and its reason and intention will prevail over the strict 
letter. When the words are not explicit, the intention is to be collected 
from the context, from the occasion and necessity of the law, from the 
mischief felt and the remedy in  view, and the intention is  to be taken 
or presumed according to what is  consonant with reason and good dis- 
cretion." I Kent Com., 461. 

Clerical errors, which, if uncorrected, would render the statute un- 
meaning or nonsensical, or would defeat its intended operation, will not 
vitiate the act. They will be corrected by the court and the statute read 
as amended, provided the true reading is obvious and the real nleaning 
of the Legislature is apparent on the face of the whole enactment. 
Black In t .  Laws, p. 157. 

Words may be interpolated when the meaning is  plain and unmis- 
takable. The  language used in  a statute must, if possible, be so con- 
strued as to give i t  some force and effect; and, consequently, vhen  the 
language is elliptical the words which are obviously necessary to complete 
the sense will be supplied. Black In t .  Laws, p. 167; Loper v. State ,  82 
hlinn., 71. 

" In  order to  carry out the will of the Legislature expressed in an  
imperfect way, the courts will interpolate punctuation or words eri- 
dently intended to be used when the omission is  plainly iidicated and the 
statute as written is incongruous or unintelligible." 2 L w i s '  Sutherland 
Stat. Cons., p. 737; Holmberg v. Jones, 7 Idaho, 732; Hutchins v .  Ballk ,  
01 Va., 6 8  (word "not" supplied). 

I f  the grammatical sense of the words is inconsistent lvith the purpose 
of the statute, or  would inrolre an  absurdity, the gr,immatical sense 
must be modified or extended to avoid such inconrenience. "Words may 
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be modified, altered, or supplied to give the effect intended by the Legis- 
lature." Black Lit .  Laws (2d),  p. 145. 

I t  is the duty of the court to construe an  ambiguous statute to deter- 
mine the legislative intent, and in doing so may eliminate words and 
clauses having no grammatical place in the sentence. Ikerd  v. R. X., 
209 N. C., 270. 

But  the defendant rests his appeal on the proposition that  section 3 
of cliapter 252, under which lie was indicted, excludes from its proliibi- 
tion a machine where the result of its operation is dependent in whole 
or i n  part  upon the skill of tlie operator. I n  the instant case lie offered 
to s h o ~  that  tlie skill and practice of the operator liad something to do 
with the result, though tlie operation n a s  still subject to the elelllent of 
chance, x i t h  the outcome unpredictable. This requires an examiliation 
of the last clause of see. 3, cli. 282, beginning with the word "irrespcc- 
tive." I n  chapter 3 i  tliis word is preceded lq a semicolon instead of 
a comma, as in chapter 252. T o  adopt the punctuation in the former 
act makes i t  clearer that the TT ord "irrespective" governs arid controls 
the remaining clauses of this section, and su\tailis the interpretation 
that  the section defines a slot machine as unlnwful when i t  is one adapted 
to use in such a TT-ay that by the insertion of a coin the outcome of its 
operation, by reason of any element of chance, is unpredictable, without 
regard to the fact tliat it  may also, apart  from question of skill, afford 
entertainment or sell inercliandise. The use of tlie word '(also" sup- 
ports tliis construction. This interpretation is consistent with the 
remaining portioiis of this section, with cl~apter  37, and with the mani- 
fest purpose and intent of the General Assembly. 

Analyzing and paraphrasing these last  lines of section 3, and omitting 
useless verbiage, the meaning of tlw language used emerges, and it may 
reasonably be construed to convey the legislative purpose and intent to 
be that the laliguage previous to the word ('irrespective7' defines what 
constitutes an  unlawful slot ~nachine,  and that  this definition must 
abide, irrespective of whether the niacliine may also, leaving out of con- 
sideration any elenlent of cliance or uncertainty of outcome or the ques- 
tion whether the outcome is not dcpendeiit on skill, sell merchandise or 
present entertailiment. That  is, if the machine is rcntlered uulanful  by 
reason of the fact tliat the eleriielit of chalice is present, mld that from 
its operation tlie result is unpredictable, its u n l a ~ ~ f u l n e s s  is not to be 
affected by the further fact that the machine may also sell merchandise, 
or present entertainment, disconnected from such element of chance or 
where the outcome is not dependent on skill. 

The first section of chapter 37 makes unlawful the possession of "any 
slot machine as thereinafter defined." Sec. 1 of chapter 282 contailis 
the identical language save for the addition of one word. I t  declares 
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unlawful "any slot machine or device except as hereinafter defined." 
The addition of the word '(except" in the last line of see. 1 of the act, 
standing alone, would give us some concern, since i t  apparently would 
make every sort of slot machine unlawful except that  defined in see. 3, 
and the court is  not a t  liberty to interpret a statute so as to make an act 
criminal unless the act is embraced within the language of the statute 
when properly construed. 

But  the language of see. 3 of ch. 282, slightly differing from that of 
sec. 3 of ch. 37, undertakes to  define what sort of slot ma.chine or device 
is  "prohibited by the provisions of this act," thus showing the legislative 
intent to make the ~ossession of the described machine unlawful. Con- 
struing these sections together, we conclude, from the later inclusion 
of such machine in the prohibition, that  the word "except" was not in- 
tended to exclude from unlavfulness the machine defined. This con- 
struction is  consistent with the apparent purpose of t'ie statute. T o  
hold otherwise mould result i n  an absurdity and tend to defeat an act 
passed for the salutary purpose of remedying a recognized evil. 

"The ascertainment of the legislative intent is the cardinal rule, or 
rather the end and object, of all construction; and where the real design 
of the Legislature in ordaining a statute, although it be not precisely 
expressed, is yet plainly perceivable, or ascertained with reasonable cer- 
tainty, the language of the statute must be given such construction as 
will carry that  design into effect, even though, i n  so doing, the esact 
letter of the lam be sacrificed, or though the construcfion be, i nded ,  
contrary to the letter. And this rule holds good even jn the construc- 
tion of criminal statutes." Endlich In t .  Stat., p. 400. 

"Where words in a statute are susce~tible of two col~structions, one 
of which will lead to  an  absurdity, the other not, the latter is to be 
adopted. And where one portion or provision of a statute, if literally 
construed, would practically nullify the whole or some riaterial  portion 
of the remainder, it  is a settled rule of construction, filming from the 
obvious absurdity of any other, that  such an  interpretation shall, if 
possible, be placed upon the statute, ut res magis  valeal q u a m  pereaf." 
EndIich In t .  Stat., p. 361. 

"Where the language of a statute, in its grammatical construction, 
leads to manifest contradiction of the apparent purpoze of the enact- 
ment, or to some inconvenience or absurdity, presumably not intended, 
a construction may be put  upon i t  which modifies the meaning of the 
words, and even the structure of the sentenve. This is done someti~nes 
by giving an unusual meaning to particular words, or by rejecting them 
altogether, or by interpolating other words, under the view that the 
modifications thus made are mere corrections of careless language, and 
really give the true legislative intention." Endlich In t .  Stat.,  12. 399. 
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The meaning of see. 4 of ch. 282 might present another difficulty, but 
its interpretation is  not necessary for the determination of a prosecn- 
tion under see. 3. 

Sec. 9 of ch. 282 provides that  "laws in conflict with this act are 
repealed." This  section cannot be held to repeal ch. 37, because the 
two acts are not i n  conflict. Both evince the same purpose to remedy 
the same eril. The  later act adds certain words and clauses to section 3 
of the prior act, and then adds additional sections making unlawful the 
operation of a machine prohibited by the act, and its display with intent 
to operate. The  later act also exempts certain counties from its provi- 
sions, and makes no reference to the section in the former act preventing 
the levy and collection of license taxes on the unlawful machine. 

T h e r u l e  is  that  if two statutes cover the same matter in whole or in 
part, and are not absolutely irreconcilable, i t  is the duty of the court to 
give effect to both (Black In t .  Laws, p. 3 2 5 ) ,  and the later act does not 
repeal the earlier. S.  T. Broadzi.ay, 157 N. C., 598; Custeueizs v. 
~ t & z l ~  Co., supra. 

So  that  these two acts take their places with the other statutes and 
enactments of the General Assembly, emphasizing the settled policy of 
this State to outlaw the devices described in the bill of indictment under 
which this defendant was convicted. 

We hold that  the defendant might well have been indicted under 
either act, or by a bill charging in more concise language the possessioii 
of an  unlawful slot machine in  violation of the statutes in such cases 
made and provided. 

While i t  has been said of old that  penal statutes must be construed 
strictly, i t  was well said in Freight Discrinzination Cruses, 95 N. C., 43-1, 
that  this ruling means no more than that  the court will not, through 
interpretation, extend by implication the purpose of the statute so as to 
embrace cases not within its meaning. "This rule is, however, never to 
be applied so strictly and unreasonably as to defeat the clear intentioli 
of the Legislature. On the contrary, that intention must govern, in 
construing penal as well as other statutes. This is a p r i n ~ a r y  rule of 
construction, applicable in the interpretation of all statutes." 

I n  the interpretation of penal statutes it is generally recognized that  
the paramount duty of the judicial interpreter is to put upon the lan- 
guage of the Legislature, honestly and faithfully, its plain and rational 
meaning, and to promote i ts  object. Endlich, p. 452. 

The exception to the exclusion of evidence as to licensing the slot 
machine cannot be sustained. S. v. Xay, 188 N. C., 470. 

Fo r  the reasons stated, we conclude that  the rulings of the court below 
were correct, both in  excluding the proffered testimony and in his in- 
structions to the jury. I n  the trial lye find 

Ko error. 
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STACY, C. J., dissenting: On 20 February, 1935, the General Assem- 
bly enacted a statute, ch. 37, Public Laws 1939, prohibiting the manu- 
facture, sale, possession, and use of certain slot macliines, gambling 
apparatus and devices, as therein defined, which by later amendment, 
ch. 85, was to become effective 1 May, 1939, "it being the purpose of this 
amendment to permit the present owner and/or operators of the said 
machines until May first, one thousand nine hundred thirty-five, to dis- 
pose of the said machines." 

As originally adopted, the possession of defendant's slot machiue, for 
use or lease, was uridoubtedly made unlawful by the terms of this act. 
The  siatute prohibited the possession for use of any and all such slot 
machines. 

However, on 3 May, 1935, the above act mas rewritten and reenacted 
in  substantially different form, ch. 282, Puhlic Laws 1935, and all laws 
and clauses of laws in conflict therewith were repealed. The  purpose 
of this latter statute, as expressed in its title, is "to regulate the opera- 
tion of certain coin operated games, devices, and apparatus," etc. I n  
the rewritten act. the ~ roh ib i t i on  or condemnation of the statute is lim- 
ited to any slot machine, apparatus, or device, the operation of which is 
dependent upon some element of chance, or unpredictable outcome, and 
"not dependent i n  whole or i n  part  upon skill and practice of the 
operator." S. v. G u p t o n ,  30 N .  C., 271. 

I n  addition to the change in title, which may be called in aid of con- 
struction. the first section of the rewritten act provides that  it shall be 
unlawful to manufacture, sell, rent, lease, or operate any slot machine 
or device "except as  hereinafter defined." Section 3 ,!hen defines the 
slot machines "prohibited by the provisions of this act . . . except 
CLS here in  permitted." Following this exception is the language "or the 
outcome of such operation is  not dependent in whole or in part  upon 
skill and practice of the operator." 

I t  is further provided in section 4 of the rewritten act that  "No person 
who has  charge of the supervision of such coin operated devices shall 
permit any person under the age of eighteen (18) years to engage in 
the operation of such device uiiless such person be aczompanied by a 
Paren-t or other person in loco parent is  who, being pi-esent, sanctions 
such play." 

This section 4 is new and is  not to be found in ch. 37 a t  all. Indeed, 
i t  could have no place in a prohibitory statute, while i t  is quite in keep- 
ing with a permissive or regulatory one. 

I t  seems clear that  what the General dssemblv intenlSed to do was to 
recede from its position of absolute prohibition declared in  ch. 37, and 
to permit the operation of some "such coin operated devices" under 
supervision and regulation. Yet, the Court says if any element of 



N. C.] S P R I N G  T E R M ,  1936. 415 

chance be present, or the outcome is unpredictable to the operator, the 
question of skill is  not material. I f  this be the correct interpretation, 
then nothing was accomplished by the enactment of ch. 252, for the 
same thing had already been done in ch. 37, the only difference being 
that  i n  the first act the purpose is  clearly expressed, whereas in the 
second, if prohibition were also its purpose, a more inappropriate choice 
of language to express the legislative intent could hardly have been 
selected. S. v. Burnett, 173 N. C., 750, 91  S. E., 597. I t  is  not to be 
supposed the lawmakers intended to execute a circular performance or 
to engage in  a futile gesture. G a ~ r i s o n  v. R. R., 150 K. C., 575, 64 
S. E., 578. 

Moreover, there is  reason in  the method pursued by the General 
Assembly in changing the statute from one of prohibition to one of 
regulation. I t  is not unlawful to engage in games of skill, or those 
wholly dependent upon "skill and practice of the operator." They are 
neither immoral nor inherently wrong. Hence, it may hare  been re- 
garded as an  arbitrary discrimination to say that coin operated devices 
could not be kept and used for such purpose. 6'. a. Williams, 146 
N. C., 618, 61 S. E., 61; S a n c e  v. R. R., 149 X. C., 366. For  example, 
i t  may be doubted whether the General Alsscmbly could validly prohibit 
the possession for use of coin operated scales, music boxes, vending 
machines, etc., so long as the purposes accomplished by them are lawful. 
I n  other words, given a lawful end, to wit, a game of skill, i t  may he 
doubted whether the possession of innocent means for the accomplish- 
ment of that  end alone, could be made unlawful under our corlstitutional 
system. S. v. Broekwell, 209 N. C., 209. At any rate, this is what the 
General Assembly was trying to aroid, and investments ha re  heen 
retained on the strength of the effort thus made to relax the rigors of 
the prohibitory statutes on the subject. Conversely, if the General 
Assembly meant nothing by the enactment of ch. 282, as indicated by 
the present holding, then a false hope has been held out to those who 
have moneys invested in these prcpcrties. This was not intended by tllc 
General Assmbly, as witness ch. 85 of the same session. 

However much our predilections may incline us to the prohibitive 
view, there is no justification for invading the legislative field. Wakc 
County v. Faison, 204 S. C., 55, 167 S. E., 391; Person v. Doughton, 
186 N. C., 723, 120 S. E., 481; Xoore v. Jones, 76 N. C., 187. "It  is 
ours to construe the laws and not to make tliernn-Uoke, J., in S. v .  
Barksdale, 181 N. C., 621, 107 S. E., 505. "It is in the province of the 
lawmaking power to change or modify the statute, not oursn--C'larkson. 
J., in  Dill-Cramer-Truiff Corp. v. Downs, 201 3. C., 478, 160 S. E., 
492. The intention of the l a ~ ~ m a k i n g  body is not to be defeated by 
interpretation. Freight Discrimination Cases, 95 X. C., 434. 
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To interpret ch. 282 as a prohibitory statute, rather ihan a regulatory 
one, is to disregard its title, to overlook the expression "except as herein 
permitted," and to strike out section 4 altogether. This strips the act 
of its pronounced features, sacrifices the spirit for the letter, and leaves 
the law as it was before its passage. Another case in which "the letter 
killeth, but the spirit giveth life." 2 Cor., 3 :6. 

There is no debate orer the proposition that the heart of a statute 
is the intention of the lawmaking body (Trust Co. v. Hood, Comr., 206 
N. C., 268, 173 S. E., 601), and that when not clearly expressed, this 
is to be ascertained by judicial interpretation. Abernethy v. Comrs., 
169 N.  C., 631, 86 S. E., 577; E'ortune v. Comrs., 140 N. C., 322, 52 
S. E., 950. Words obviously omitted may be interpolated to make the 
sense complete, but they are never to be added or deleted so as to defeat 
or thwart the legislative will. Freight Discriminafzon Cases, supra. 
"It is fully established that where a literal interpretation of the lan- 
guage of a statute will lead to absurd results, or contravene the mani- 
fest purpose of the Legislature, as otherwise expressed, the reason and 
purpose of the law shall control and the strict letter thereof shall be 
disregarded9)-Hoke, J., in S. v. Barksdak, supra. 

Speaking to the subject in S. v. Earnhardt, 110 N. C., 725, 86 S. E., 
960, Walker, J., delivering the opinion of the Court, animadverted as 
follows : 

"It is common learning that a statute must be so construed as to give 
effect to the presumed and reasonably probable intention of the Legisla- 
ture, and so as to effectuate that intention and the object for which it 
was passed, Where it is clearly worded, so that i t  is free from am- 
biguity, the letter of it is not to be disregarded in  favor of a mere pre- 
sumption as to what policy was intended to be declared (Lewis v. U. S., 
92 U. S., 618; Lake County v. Rollins, 130 U. S., 662; B. R. Co. v. 
Sulzberger, 157 U.  S., 1 ) ;  but where it admits of more than one con- 
struction, or is doubtful of meaning, uncertain, or ambiguous, it is not 
to be construed only by its exact language, but by its apparent general 
purpose, that meaning being adopted which will besi, serve to execute 
the design and purpose of the act, for a thing within ihe intention is as 
much within the statute as if it were within the letter," citing as au- 
thority for the position: Wood v. U. S., 16 Peters, 342; Bernier v. 
Bernier, 147 U .  S., 242; Smythe v. Fiske, 23 Wall. 374; Fortune v. 
Comrs., 140 N. C., 322; NcLeod v. Comrs., 148 N.  C., 85. 

Under a proper interpretation of the statute, the evidence elicited on 
cross-examination from the State's witness was admissible and the 
directed verdict erroneous. S. v. Ellis, ante, 166. 

COKNOR, J., concurs in dissent. 
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1. Mortgages H p- 
Mere inadequacy of purchase prire, w i tho~ i t  evidence of f raud,  olwres- 

sion. or ~ ~ n f a i r n ~ s s  (111 t h e  pa r t  of the  trnstee or holder of the  notes, is 
ins~~fficient to upset a foreclosure s;xle hat1 in str ict  conformity with the  
power of sale contained in  t he  deed of trust .  

2. Mortgages H j- 
d cestui qzre t r u s t  has  the  right to  buy the yroperty a t  the  forcclosurc 

sale of the  deed of t rns t  in the  absence of f raud or c.ollusion. 

3. Mortgages H p-Trustors renting propertg after foreclosure sale held 
estopped from attacking validity of the sale. 

The  ces l~c i  yue  truat bought the  property a t  t he  foreclosure sale and 
t l i e r ~ ~ f t e r  sold same. The  trustors,  n i t h  knowledge of all  the  facts, sur-  
reiidrred possession to  t he  purchaser. rented a pa r t  of t he  property from 
him, and stood by without objcction while t he  purchaser expended large  
sums in impro\ements on the  t r ac t  of land. Held: The trustorf  arc. 
estopped f rom attacking the validity of t he  foreclosnre sale. 

4. Appeal and Error J g- 
Il'liere i t  i s  determined on a1,peal t h a t  plaintibs n e r e  properly non- 

suited in accordance with the  contentiolis of one defendant,  the  conten- 
tions of other defendants, presented as n fur ther  bar  of recovery by 
plaintiffs against  them, need not  be considered. 
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-\PPEAL by plaintiffs from Small, J., at  March Term, 1936, of 
CHOWAN. Affirmed. 

This  is a n  action to have certain deeds and deeds of trust described 
in  the complaint adjudged void and set aside as against the plaintiffs, to 
the end that  the plaintiffs may redeem the land which they had conveyed 
by a deed of trust to  J. H. LeRoy, trustee, to secure their note to the 
defendant Albemarle Fertilizer Company, Inc., and for other relief. 

The  facts shown by the evidence a t  the tr ial  are as follows: 
On 19 April, 1910, J. C. Meekins, Sr., by a deed which was duly 

recorded in the office of the register of deeds of Tyri.el1 County, con- 
veyed to the plaintiff Ellen Hill, wife of the plaintiff Charles W. Hill,  a 
certain tract of land situate in Tyrrell County, containing -180 acres, 
more or less, and known as  the Ben Hassell Farm.  The plaintiffs 
entered into possession of said tract of land, under said deed, arid culti- 
vated the same until some time in  December, 1931, when they surren- 
dered such possession to the defendant W. S. Caraman. 

On 10 March, 1926, the plaintiffs, by a deed of trusi, which was duly 
recorded in  the office of the register of deeds of Tyri-ell County, con- 
veyed the said tract of land to J. H. LeRoy, trustee, for the purpose, as 
recited in said deed of trust, of securing thtl payment of their note to the 
defendant Albemarle Fertilizer Company, Inc., in the rium of $1,846.42. 
The said note was due and payable one year after date, 1 o wit : 10 Narch,  
1927. The consideration of said note was fertilizer sold and delivered 
by the said dlbemarle Fertilizer Company. Inc., to the plaintiffs. The 
said fertilizer had been used by the plaintiffs in the cultivation of said 
tract of land. On 4 August, 1928, the plaintiffs paid on said note the 
sum of $306.24, which was duly credited by the holder of the note. SO 
other or further sum was paid on said note. 

On 21 July,  1931, default having been made by the plaintiffs in the 
payment of said note, J .  H. LeRoy, trustee, at the request of the Albe- 
inarlc Fertilizer Company, Inc., the holder of said note, after fully 
complying with all the terms of the power of sale contained in said deed 
of trust, offered said tract of land for sale to the highest bidder, for cash, 
at the courthouse door in the town of Columbia, in Tyrrell Coulity, whcn 
and where the defendant dlbemarle Fertilizer Colnpaoy, Inc., was the 
last :tnd highest bidder ill the sum of $1,000.00; the said J. H. LeRoy, 
trustee, immediately reported said sale to the clerk of the Superior Court 
of Tyrrell County, who, after the expiration of ten days, confirmed said 
sale by an  order dated 3 August, 1931, and ordered the mid J. H. LeRoy, 
truster, upon compliance by the Albemarle Fertilize1 Company, Inc., 
with its bid, to execute and deliver to the said Albemarle Fertilizer 
Compaiiy, Inc., a deed conveying the said tract of land to said company 
in fee. Pursuant to said order, and by viiqtue of the power of sale con- 
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tained in said deed of trust, J. H. LeRoy, trustee, by a deed dated 
8 -lugust, 1931, and duly recorded in the offire of the register of deeds 
of Tyrrell County, conveyed the said tract of land to the defendant 
Albemarle Fertilizer Company, Inc., in fee simple. 

At the date of the execution by the plaintiffs of the deed of trust to 
J. H. LeRoy, trustee, and a t  the date of the sale of the tract of land 
conveyed thereby under the power of sale contained in  said deed of trust, 
J. H. LeRoy mas a stockholder of the Albemarle Fertilizer Company, 
owning not to exceed two shares of its capital stock, and was the manager 
of the said Albemarle Fertilizer Company, Ilic., having charge of its 
business in Tyrrell County. Pr ior  to advertising the said tract of land 
for sale under the power of sale contained in  said deed of trust, J. 11. 
LeRoy went to the home of the plaintiffs in Tyrrell County, and there 
notified the plaintiff Charles W. Hi l l  that  in view of the fact that plain- 
tiffs had not paid taxes on said tract of land due to Tyrrell County, aiid 
had permitted Tyrrell County to sell said tract of land for tases, lie 
would advertise said tract of land for sale as trustee in the deed of trust 
executed by the plaintiffs. Thereafter, at tlie requcst of TT'. S. Grrgory, 
president of the Albemarle Fertilizer Company, Iiic., the s a d  ,J. H. 
LeRoy, trustee, duly advertised and sold the said tract of land. After 
the qale and conveyance of said tract of land, J. 11. LeRoy ceased to he 
manager of the Albemarle Fertilizer C'ompauy, Iiic., having been dis- 
cliargstl as such manager by J. T. Cl iampio~~ ,  who had succeeded W. S. 
Gregory as presidelit of the said company. 

011 23 Sovember, 1931, the defentlant Alhenlarle Fertilizer Company, 
Iiic., by deed duly recorded in the office of the registcr of deeds of Tyrrell 
Couiity. ill consid~ratioii of tlie sum of $1,631.03, conveyed the said tract 
of laid to the defendant W. S. C ' a rawa~~ ,  who immediately went to thc 
home of the plaintiffs in Tyrrell County, and there notified them that  he 
had purchased said tract of land from the defendant Albemarle Fert i-  
lizer Company, Inc.  I n  adclition to tlie purchase price wllich lie paid 
for said tract of land, as recited in his deed, the defendant W. S. Cara- 
wan paid the taxes due on said tract of lalid to Tyrrell County for the 
years 1929, 1930, and 1931, aggregatilig the sum of $726.01, making the 
total aillount which he paid for said tract of land $3,357.06. Some time 
during the month of December, 1931, the plaintiffs surrendered posses- 
sion of said tract of land to the defendant TFJ. S. Carawan, and rented 
from him a f a rm on said tract of larid, which they cultivated as tenants 
of tlie said W. S. C a r a ~ ~ - a n  during the years 1032 and 1933. Other 
farms on said tract of land were rented by the said W. S. Carawan to 
other persons, who cultivated the same as his tenants during the rears  
1932 and 1933. 
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After he took possession of said tract of land under his deed from the 
defendant Albemarle Fertilizer Company, Inc., on or about 1 January,  
1932, and while the plaintiffs were in possession of a farm on said tract 
of land as his tenants, the defendant W. S. Carawan expended a large 
sum of money, to wi t :  $3,802.52, in making improvemwts on said tract 
of land. H e  employed the plaintiff Charles W. Hi l l  to supervise the 
laborers who made these improvements, and paid him for his services. 
The  plaintiff Ellen Hil l  knew that  her husband, Charles TY. Hill, had 
been employed by the defendant to superrise said i~rprovenlents, and 
that  he mas paid by the defendant for his services. She also knew that  
her husband, Charles TV. Hill, was paying rent to the defendant for the 
f a rm on said tract of land, which he and she x e r e  c u l t i ~ ~ a t i n g  during the 
years 1932 and 1933. At no time prior to the commencement of this 
action did the plaintiffs, or either of them, make any da im or demand 
on the defendant W. S. Carawan, or the defendant Albemarle Fertilizer 
Company, Inc., with respect to said tract of land. 

This action was begun in  the Superior Court of T j r r e l l  County, on 
2.1 January,  1934. At April Term, 1935, of said court the action was 
r e m o ~ e d  from said court to the Superior Court of Chonan County for 
trial. Thereafter, on 16 May, 1935, the Federal F a r m  Loail Bank of 
Columbia, S. C., and W. 0. McGiboney, trustee, were duly made parties 
defendant. 

On  19 March, 1934, the defendant TV. S. Carawan and his wife, by 
two deeds of trust, which were duly recorded in  the office of the register 
of deeds of Tyrrell County, conveyed the said tract of land to the defend- 
ant  TV. 0. McGiboney, trustee, to secure the payment of their notes 
aggregating the sum of $8,000, payable to the order of the defendant, 
The Federal F a r m  Loan Bank of Columbia, S. C. The consideration 
for said notes was money loaned by the defendant, TEe Federal F a r m  
Loan Bank, to the defendant R. S. Carawan. S e i t h r r  of these notes 
has been paid. 

There was conflict in tlie evidence as to the value of the tract of land 
at the date of the sale by J. 11. LeRoy, trustee, under the poxer of sale 
contained in the deed of trust to him executed by the plaintiffs. The 
evidence for the plaintiffs tended to show that  said tract of land at said 
date mas worth from $10,000 to $12,000; the evidence fcr  the defendants 
tended to show that  said tract of land was worth, a t  said date, a i d  before 
the improvements were made thereon by the defendalit W. S. Carawan, 
during the year 1932, from $6,500 to $3,000. 

A t  the close of all the evidence, the action was dismissed by judgment 
as of nonsuit, and the plaintiffs appealed tc ,  tlie Supreme Court, assign- 
ing as error said judgment. 



H .  8. W a r d  a n d  P. IT. Bell for  p la in t i f f s .  
X .  B. Sinlp.son for  d e f e n d a n t  d 7 b ~ m a r l e  F c r f t l i z c r  C o m p a n y ,  I nc .  
IT'.  L. Tl'hifley f o ~  d r f e n d n n f  ITr. 8. C'arnlran. 
X a c L e a n  ct? Rorlnzan for  d e f e n d a n t s ,  Thc Fedcra l  P'artn L o a n  B a n k  

of C o l u m b i a ,  S .  C., a n d  TIr. 0. X c G i b o n e y ,  t ru \ f r e .  

COWSOR, J. A t  the  t r i a l  of this  action, there n a s  no contention by 
the plaintiffs, o r  b j  either of them t h a t  the deed of trnqt, nl l ich n n s  
executed by them on 10 March,  1926, t o  J. H. LeRoy, trustee, was for  
a n y  reason roicl o r  roidable. They  conceded t h a t  said deed of truqt 
was valid i n  all  respects, and  t h a t  their  noti, s r e ~ ~ r t d  11. qaid c!crd of 
t rust  was duc arid payable a t  the date  of the inle 1)) the trustce untler the  
power of sale contained i n  the deed of t rust .  T1ic.y contrntlctl t h a t  
notni thatnnding the foreclobure of tlie deed of t rust  hy thc .:~le of tlie 
t ract  of land coiiveyed thereby, under  the poner  of sale coritailirtl ill the 
deed of trust,  tlicy now l i a ~ e  the r igh t  to  redwni qald t ra r t  of 1:111(1 1)y 
paying thc note secured thereby, fo r  the  sole rca.on tha t  the purchase 
1 x 1 ~ ~  paid fo r  said traiat of l and  by tlie tlefrirtlallt .\ll~c~ni;rrlc~ E 'e r t i l i~c~r  
Cornpa~~g-,  Inc. ,  v a s  grossly inadequate. 

Tlicre x i s  no eridence a t  the t r i a l  trndilig to slion tha t  thert, \ \ a s  
a r tua l  f raud ,  opl)res.ion, o r  unfairnrss  on the par t  of tllc tru*tcde or of 
tlic creditor nliose debt n a q  -ecured 6) the  (1wtl of t rust ,  ill :it11 I rtiiili~: 
or selling the  t ract  of Iautl. A11 tlie e\idcuc.c, qlioncd t h a t  tlic, ~:11(3 \\;I, 

made a f te r  a strict co i i i l~ l ia i i~e  1 ) ~  the trustee v i t l i  a11 the tcriil. of tilth 
p o v e r  of sale co11t:iincd i n  tlir~ tlccd of trust.  T h e  plailrtiff.. n i t l i  ful l  
knowlctlge t h a t  the land had  hccn sold untlcr tllc poncr  of .ale c*oiitai~~cvl 
ill the t l r d  of truqt,  ancl tha t  the defendant Al1je11i:rrle Fcrtrlizer C'onl- 
panny. Inc.,  n a s  the  purchaser a t  the sale, and Ilatl tlic,reafter t .oli\ejcd 
thc land  to the defciitlant W. S. ( 'arawan,  si~rrcliclc~red p o w . ~ i o ~ i  l o  the 
tlefcritlant TIT. S. Cnrawan,  and  rented f rom qaitl defciidant n f a r m  on 
said larid, nliicli  they c u l t i ~ a t c t l  as  tenants  of snit1 defeiitla~it for  two 
y m s  before thc c o n r l l ~ c ~ n c ~ e r ~ l ~ ~ l t  of this  actioii. Tllcy h e n -  that  n h i k  
they n e r e  i n  posse.~io~i of said fa rm,  as  his  tcm~nt.,  the tlefeiitlallt Ti7. S. 
C'ar:rwali n a s  c s p ~ l i t l ~ n g  large sums of iiiouey ill 111aLi1ig I I W P ~ + ; I ~ ~  

improxcments 011 said t ract  of land 
I r i  R o b e r s o n  1 , .  A I I u f f h c ~ ~ o ,  200 N. C., 241, 156 S. E., 496, it  i; >:rid: 
"Mere inadequacy of purcl~aqe price alone iq iiot \ufficie~it to ~ l p s c t  a 

sale n h e n  duly and  regularly matlc. B u t  g o < .  i~ indcquary  of caorl.it1rra- 
tion, n h e n  coupled u i t l i  ally ot!ier i~iequi tahle  clement, c ~ r r i  t l i o ~ g l i  
neither st:~i~tlirig aloiie m a y  he sufficient for  the l)urpo.c, ni l1  iiiduec~ a 
court of equity to  ~n te r l )ose  arid do justice 1)ctnccii the l ) a ~  ticb. 11 P I ,  I . .  

TT7elr, 196 S. C., 26S, 145 S. E., 281." 
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I n  B u n n  v. I Io l l iday ,  209 N. C., 331, 183 S. E., 278, i t  is  s a i d :  " I t  is  
well settled i n  this  jurisdiction t h a t  t h e  cestui que  t rust  has  a r igh t  t o  
buy a t  tlle t rus t  sale unless f r a u d  or collusion is  alleged and  proved. 
N o n ~ o e  v. Fuch t l e r ,  1 2 1  K. C., 1 0 1 ;  H a y e s  2;. Pace,  162 N. C., 288;  
W i n c h e s t e r  u. Winches ter ,  178 K. C., 483 ;  S i m p s o n  v. Fry, 194  N. C., 
623. See  I I i n t o n  v. W e s t ,  207 N .  C., 708. T h e  principle is  different as  
between mortgagor and  mortgagee. Lockridge v. Smitll, 206 N. C., 174. 

"After the  sale by the  trustee a n d  t h e  purchase by  the defendants, 
Holl iday and  Wliitaker, of t h e  plaintiff's land, the  plaintiff, who was 
sui  juris,  rented the  land f r o m  them, and  for  several years  pa id  the  ren t  
to them. W e  th ink  f r o m  plaintiff's t es t in~ony  tha t  he is  estopped a n d  
the nonsuit was  proper." 

A s  there was n o  error  i n  the  judgment of nonsuit a s  to  the defendant 
Albernarle Fert i l izer  Company, Inc. ,  the  judgment is affirmed without  
considering the  contentioils on this  appeal  of the  other  defendants, t h a t  
they a r e  innocent purchasers, without  notice of equitiw, if any, of the 
plaintiffs against  the defendant Albemarle Fertilizer Company, Inc .  

Affirmed. 

C. M. UISTON v. Fa1RJIYILLE-\T'OOD~VdIlD LUDIBEI: COMPAST ASD 

W. F. CAIIBER ASD WIFE, ISOLESE BARBElI. 

(Filed 23 September, 1936.) 

1. Trusts A &Held: This was an action to establish ,a pnrol trust and 
not an action to enforce a contract. 

Plaintiff procured nil option on certain standing timber. He took the 
option to the corporate defendant and thereafter the cc~rporate defendant 
exercised the option and had conveyance made to it by tlie indiridual 
defendants, Plaintiff alleged that the corporate defendant agreed to pay 
tlie individual defendants the purchase price of the timber for plaintiff, 
the plaintiff to cut the timber and deliver it  to the corporate defendant 
for a stipulated price per tliousand feet, ilnd the corporate defendant to 
rthimburse itself for the purchase price advanced by r12taining a part of 
the purchase price of the lumber :IS i t  was delivered by plaintiff, and that  
under the agreement the corporate defendant lield title to tlie timber in 
trust for plaintiff. The jury answered in the afirmative the issue a s  to 
nliether the corporate defendant agreed to advance tlie l)urchase price 
m ~ d  hold title to tlie timber for the benefit of plaintib, and thereupon 
the court, in accordance with tlle agreement of tlie parties, found that 
the corporate defendant held title to the tiniber as  trustee for plaintiff, 
;und entered judgment to that effect. Held:  Under the theory of trial, 
the action v a s  not one to enforce a contract, but one to enqraft a par01 
trust 11l)on tlie corporate defendnnt's timber deed. 
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MIKTOX 7;. LUMBER Co. 

2. Appeal and  Error B b- 
An appeal will be determined in accordance with the theory of trial in 

the lower court. 
3. Trusts  B c- 

In  order to engraft a parol trust on a written instrument, plaintiff must 
prove the facts constituting the basis of his claim by clear, strong, and 
convincing proof, and a n  instruction that the burden is on him to establish 
such facts by the preponderance of the evidence entitles defendant to a 
new trial. 

4. Cancellation of Instruments B d- 

A nonsuit is properly entered upon an interplea seeking to have certain 
instruments canceled for fraud when the parties seeking the relief fail 
to introduce any evidence that they were defrauded. 

&PEAL by the  defendants f r o m  Harris ,  J., a t  M a r c h  Term,  1936, of 
MARTIN. 

Wheeler  X a r f i n ,  B. A. Critcher, and J .  11. Lllatfheu's for plaintiff, 
appellee. 

J .  Faison T h o m s o n  and Elber f  Peel for defendant Fartrlciilc-TT700d- 
zcard Lumber  Company ,  appellant. 

H .  L. S w a i n  for defendants Barber and wi fe ,  appellants. 

SCHENCK, J. T h i s  is a n  action to h a r e  the  defendant Farmr i l l e -  
Woodmard Lumber  Company declared a trustee fo r  the  plaintiff of cer- 
t a i n  t imber  conveyed by deed to said lumber company by  the  defendants 
W. F. Barber  and  wife. T h e  plaintiff alleges, inter  alia, "that under  
the  aforesaid agreement heretofore had  by a n d  between the defendant 
F a r m d l e - W o o d w a r d  Lumber Company and  the  plaintiff, the said 
defendant  Farmville-Woodmard Lumber Company now holds the  title 
t o  the  said t ract  of timbcr undcr  tlie aforesaid deed esccuted by W. F. 
Barber  a n d  wife, and  recorded i n  Book 0-3, page 286, i n  tlie office of 
the register of deeds of X a r t i n  County, i n  t rust  f o r  the  plaiutiff, and  the 
plaintiff is  entitled to the conveyance of said t ract  of t imber  by the  said 
defendants." 

T h e  defendant Farmville-Woodward Lumber Company filed anslier 
and  denied the  existence of a n y  agreement between i t  and  the  plaintiff 
whereby i t  could bc construed t h a t  it held the  t imber  deeded to it by 
the  defendants Barber  and  wife i n  t rus t  fo r  the plaintiff. 

T h e  defendants W. F. Barber  and  wife answered a n d  filed a n  inter- 
plea, i n  which they alleged t h a t  the  option to the plaintiff and  the deed 
to the  defendant Farmville-Woodward Lumber Company esccuted by 
them were obtained by f raud ,  and  asked tha t  both be declared void. 
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At the close of the evidence the plaintiff's motion that  the interplea 
of the defendants Barber and wife be nonsuited ~ v a s  sustained, and their 
alleged cause of action was dismissed. The  defendants Barber and wife 
esceptcd and appealed. 

The plaintiff offered evidence tending to sliotv that  he procured a 
written option on the timber involved from the defendants Barber and 
wife upon the agreed consideration of $2,500, and that  he then entered 
into an oral agreement with the defendant Fnrmville-JVood~vard Lumber 
Company to fiiiance the purchase of said timber, that  tke terms of this 
agreement were tliat the lumber company would pay the $2,300 to 
Barber and wife for the plaintiff, and would pay the plaintiff $11.00 per 
thousand feet for tlie lumber delivered a t  its mill in Williamston, that 
$3.00 of tliis $11.00 was to be withheld to apply on th,? repayment of 
the ad~ancemen t  by the lumber company to Barber and wife until the 
entire $2,500 v a s  repaid, and $8.00 paid to the plaintiff to defray 
operating expenses, and, in addition, the defendant lumber company was 
to furnish the plaintiff certain logging equipment ; and further tending 
to show that the plaintiff left liis written option from the Barbers with 
the lumber compaliy and that  the lumber company used tliis option and 
procured a deed to itself from Barber and wife for the timber involved. 

The defendant Fariiiville-JiTood~vard Lumber Company offered evi- 
dence tending to show that the option was obtained by the plaintiff for 
its benefit, and tliat it paid the purchase price of $2,500 for the timber 
and took title to the timber, and that  the only agreement esisting 
between it and the plaiiitiff was that  the plaintiff could have the job of 
logging tlie timber if liis bid met the bid of competitive bidders. 

The  case Tvas tried upon tlie following issues: 
1. Did the defe~idaiits W. F. Barber and wife execute the contract to 

convey the timbers, rights, privileges, and easements to the plaintiff, as 
alleged in tlie complaint ? 

2. Did the plaintiff tender to the defendants W. F. Barber and wife 
the purchase price of $2,500 and demand the execution a i d  delivery of 
deed for the said timbers, rights, privileges, and easements to the plain- 
t i ff ,  within sixty days provided for in the coiltract, as alleged in tlie 
complaint ? 

3. Did the defendant lumber company agree to advanve the purchase 
price of $2,500 to pay for the said timb(.rs, rights, privileges, and 
easements for the plaiiitiff, and to take and hold the title thereto for tlie 
use a~i t l  benefit of the plaintiff until the said purchase price was repaid 
to the defe~ldailt lumber company by the plaintiff, as alleged in the 
complaint ? 

4. Does tlie defendant lumber compauy hold the title to the said tim- 
bcrs, rights, privileges, and easements as trustee for the use and benefit 
of said plaintiff, as alleged in the complaint? 
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The first t v o  issues Mere a~isnered  ''Yes" G> come~it .  ant1 it w a i  
agreed that ill the e\ent the third issue was aiisuerctl by the jury 111 the 
affirnlati~ e that  the court sllould answer t l ~ c  fourth issue liken iqe, and if 
tho jury should answer the third issue ill tlle negatirr that the court 
should answer tlie fourth issue in a similar mauller. Tlle tllirtl issue, 
the only issue sub~l~i t ted  to the jury, was a~~in .ere t l  "Tei." nnrl the 
fourth issue, 1r1 accord with the agreement, n a i ,  hy the court, al~.;nered 
"Yes." 

Judgn~en t  1% as e~iteretl declariilg that thc Farriir illr-Wootln an1 L u n -  
ber Company lield title to the timber in~o lved  for tlie plaintiff upoil 
conditions in accord n i t h  the allcgatioils of the c~oriiplaint. From this 
judgment the dcfentlaut Farmville-TI-oodnartl Lumbtr Co1111xii1y np- 
pealrd. 

The Farrn~ille-T\Tood~vard Lumber ( 'ompal~y :1~4gncd. :I. cJwor the 
folloning from his Honor's charge., to n i t  : "The burtlcn of that ( t l l ~ r d )  
issue is upon the plaintiff l l i n t o i ~  and before you can answer that issue 
'Yes' the plaintiff Alintoli must offer e\idcnce nliicli nil1 satisfy you 
bp its greater ncight that  this compaliy did agree to buy this timber for 
Minton arid to hold it for him and gire hi111 this coi~tract for logging a t  
$11.00, and $3.00 of that  to be paid on the purchase llrice and 8b.00 for 
operating expenses, aud the balance of tlle tlmber. ~f ally left 01 c7r, to be 
dccded back to Mint011. . . . I f  you are iatisfied from the evlde~ice, 
and h- the greater nelght, that that was the contract h e t u w i ~  1\11.. Mill- 
ton a i d  the lumber company, then it woultl be your duty to ansver that 
issue Tes . '  I f  you are not so satisfied, 1ou will alisver it ' S o . '  " 

T l l ~ s  assignment of error must be sustained, since the degree of proof 
required of tlie plaii~tiff to sustniii the third issue n a s  clear, .troug, ir~rtl 
con~ i i~c ing ,  and not the mere l)rr~~oilderancc~.  Froiii the favrs :I, thcy 
appear from the e\ iclence the defenda~it Farm1 ille-Wood\\ ard Luiuber 
Company has the legal title to the timber in coli tro~ cJr\y, formally con- 
reyetl to it hp the defendants TIT. F. Barber ant1 nift,, :r~itl the purpose of 
this action is to engraft a trust upon this title ill fa\.or of the plai~itiff. 
The case, i n  our opinion, comes nithiri the prinriple enunciatetl in Eli1 
1,. Early, 94 S. C., 1, and that  line of cait s, alid tlie plaintif% n a s  re- 
quired to establish his allegations b- clear, s tro~ig,  and  con^ niclilg l~roof.  
"The rule as to the quantum or i ~ ~ t e n s i t y  of the 1)roof does not tlcpe~itl 
upon the particular l'ature of t h ~  truit,  but is foul~ded upoii t l l ~  theory 
that  the written instrument speaks the truth ant1 cont:~il~r the filial 
expression of tlle agreement hetneen the partici. Vlioerc~r, tlierefore, 
seeks to show that it does not, should be rcquirecl to do so b j  a degree 
of proof greater t lmi  a mere prepoarlerance." Hoone 1%. L/.e, 173 S. P., 
383 (385-6). See, also, Xontgomcry  2%. Leu,(\, IhT S. C., 577, ant1 
cases there cited. 
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W e  claanot agree with the position taken i n  t h e  appellee's brief t h a t  
this  was a n  action to enforce a contract,  and that ,  therefore, the  degree 
of proof required was a mere preponderance. T h a t  the case was not 
tried upon  t h a t  theory below is  evident f r o m  the  issues submitted, more 
especially the  f o u r t h  issue. T h c  judgment, which dec,lares tha t  the  
defendant Farmrille-Wood\vard Lumber Company holds tit le to the 
t imber  i n v o l ~ e d  f o r  the  benefit of the  plaintiff upon  cer tain terms and  
conditions, f u r t h e r  indicates t h a t  the case was t r ied upon  the  theory t h a t  
i t  was a n  action to engraf t  upon  t h e  deed f r o m  Barber  and  wife to  the  
Farmri l le-JYood~vard Lumber Company, absolute on itii face, a par01 
t rust  i n  fayor  of t h e  plaintiff. T h e  case must be considered on appeal  
i n  the l ight  of the  theory upon  which i t  was t r ied below. l'otts v. Ins.  
Co., 206 K. C., 297. 

T h e  motion f o r  judgment  a s  of nonsuit upon t h e  allegations of the 
interplea of the defendants  W. 3'. Barber  and  wife waqs properly sus- 
tained, since there was n o  evidence t h a t  these defendants were defrauded. 

Upon appeal  of defendant Farmri l le-Woodward Lumber  Company,  
S e w  tr ia l .  

Upon  appeal  of defendants Barber  a n d  wife, 
Affirmed. 

STATE O F  KORTH CAROLINA, EX REL. J. IT. KEEL, V. L. BRUCE WTSKE, 
CLEKK SUPERIOR COURT, MARTIN COUNTY; L. BRUCE WYNNE, AND THE 
KATIOSAL SCRETT CORPORATIOX. 

(Filed 23 September, 1936.) 

Bills and Sotes  C c-Subsequent endorser held liable on  check obtained by 
original holder by f raud  and  endorsed by him by forging name of 
payee. 

The clerli of the Superior Court, in accordance with a court order, 
executed a check to the person named in the order, the (check stating on 
its face that  i t  was issued in compliance therenith. The brother of the 
payee of the check, by fraudulently representing himself to be the payee, 
obtained the check from the clerli, took the check to plainliff and endorsed 
the cliecli in plaintiff's presence by forging the name of his brother, 
whereupon plaintig, in good faith, but without investiga:ing the identity 
of the person representing himself to be the payee, endomed the check by 
writing "O.K." and signing his name. Upon discovery of the fraud, the 
clerk stopped payment on the check, and the payee bank. which had 
cashed the check on the strength of plaintie's endorsement, charged the 
check to plaintiff's account. Held: Plaintiff is not entitled to recover the 
amount of the check from the clerk individually or in his official capacity, 
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plaintiff's negligence in ~ndorsing the check withont attempting to ascer- 
tain the identity of the person representing himself to be the payee 
barring ailr right to recover, and the principle that \\here one of two 
persons nlust suEer loss, the loss must be borne by him \vho first reposes 
confidence in the wrongdoer beinr inapplicable. 2;. C. Code, 3003. 

APPEAL by plaintiff from ,lloore, Special ,Tudge, at April Term. 1936, 
of XARTIA. -1ffirmed. 

Lee Johnson was a brother of Harold Johnson. There n a s  in the 
liantls of thr  defendant L. Bruce TVgnne, clerk of the Superior Court of 
l I a r t i n  County, the sum of $95.50 due Harold Johnson, under a court 
order. 

I n  the agreed statement of facts are the following: 
( 'That on the 10th day of December, 1934, L. Bruce Wyime, clerk of 

the Superior Court of X a r t i n  County, Sort21 C'aroliua, esecutect the 
follo~ving clieck in  vords and figures as follo~vs, to wit : 

(' 'L. BRUCE WYSSE, S o .  11 
Clerk of the Superior Court 

of Xar t in  County. 

'( 'WILLIAI~TOS,  X. C., December 10, 1934. 

'( 'Pay  to the order of HAROLD JOHXSOK $95.50 
S ine ty - f i~e  and 50/100 Dollars. 

" 'Court order reccived from %I. L. Bunting to Branch Banking & 
Trust Company, Williamston, S o r t h  Carolina. 

L. BRT-CE TVYNXE, C. S. C.' 

"That said clieck was delirered by L. Bruce T g n n e ,  clerk of the Supe- 
rior Court of Xar t in  County, to Lce Johnson, \rho n-as a brother of the 
payee, Harold Johnson, and n h o  represented himself to be Harold 
Johnson, and nhom the clerk of thc Superior Court, L. Bruce T y n n e ,  
assumed was Harold Johnson. 

"That thereafter, on I1 December, 1934, Lee Johnson took the check to 
the office of J. IT. Keel, the plaintiff, and represented himself to be 
Harold Johnson, payee in said check, arid endorsed said check on the 
back of same, 'Mr. Harold Johnson,' in the presence of J. Mr. Iceel, the 
plaintiff. Upon said representation and said endorsement, made by said 
Lee Johnson, X r .  J. W. Keel eliclorsed said check on the back of same, 
'O.K., J. W. Keel.' 

'(Whereupon, the amount of $95.50 xias paid upon said check to Lee 
Johnson by Planters Kational Bank and Trust  Company of  rock^ 
Mount. 



42 8 IS T H E  S U P R E M E  COURT.  [e l0  

"That later L. Bruce Wynne, clerk of the Superior Court of Martin 
County, upon ascertaining that Lee Johnson was not Harold Johnson, 
stopped payment upon said check a t  the Branch Banking & Trust 
Company in Williamston, North Carolina, drawee bank named in said 
check. 

"That upon presentation of said check to the Br,inch Banking & 
Trust  Company, Williamston, North Carolina, drawee bank in said 
check, to wit, $95.50, together with $1.50 protest fee, was charged by the 
Planters Sa t iona l  Bank and Trust  Company of Rocky Xount,  to the 
account of J .  TT. Keel by reason of his endorsement of 'laic1 check. 

"The exldorsenwnt on said check, 'Mr. Harold Johnson,' put there by 
Lee Jollnson in the presence of Mr. J. W. Keel, was a forgery. 

"That Lee Johnson was an  imposter and an impersonator and held 
himsc.lf out to L. Bruce Wynne, clerk of the Superior Court of Martin 
County. and to J. W. Keel, plaintiff, as Harold Johnssn, payee in said 
check." 

On the facts agreed, the court below rendered judgment as follows: 
"This cause coming on to be heard and being heard before his Honor, 
Clayion -Iloore, Special Judge, presiding a t  the April Term, 1936, 
Martin County Superior Court, and being heard upon an  agreed state- 
ment of facts, which has been reduced to mritixig, and t l ia l  by jury being 
~ i a i w d  by all parties hereto, and the court being of the opinion that  
upon the agreed facts that  the plaintiff is not entitled P O  recover: And 
now, therefore, upon nlotion of the cou~lsel for the defendant, it is 
ordered and adjudged that  the plaintiff take nothing by his action, and 
that the plaintiff pay the costs, to be taxed by the clerk of the Superior 
Court of Martin County. This 14 April, 1936. Clayton Moore, Spe- 
cial Judge, presiding." 

T o  the signing of the judgment plaintiff excepted, asjigned error, and 
appealed to the Supreme Court. 

Chas. C.  Pierce for plainti f .  
Elhert S. Peel, B. A. Critcher, and Hugh G. Horton f o r  defendanfs. 

CLSRI~SOP;, J. The sole question presented on this appeal: I s  the 
defendant liable to the plaintiff on check which was drawn payable to 
Harold Johnson, which was delirered by defendant to Lee Johnson, who 
impersonated Harold Johnson, Lee Johnson having forged the endorse- 
ment of Harold Johnson on check in the presence of plaintiff, and the 
plaintiff having endorsed said check by writing on same "O.K., J. W. 
Keel," and the check bearing on its face the language, "Court order 
r ece i~ed  from -11. L. Bunting to Branch Banking & Trust Company, 
Williamston, xorth Carolina"? We think not. 
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I n  R. R. 1 % .  Jiifchin, 9 1  K. C., 39 (44) ,  the  following principle iq laitl 
down i n  this  jur isdict ion:  "TVhere one of two pcrsons must  suffer loss 
by the f r a u d  or misconduct of a th i rd  person, h e  n-ho first reposes the 
confidence. o r  by h i s  negligent conduct made i t  possible f o r  the loss to  
occur, m ~ l s t  hear the loss." Bank 1 % .  Liles, 197 S. C., 113. T h e  plain- 
tiff inrokes t h e  abore  rule i n  this  action, but we do not think i t  applica- 
ble to the facts  agreed upon i n  this  case. 

Lee Johnson was a brothcr of H a r o l d  Johnson,  but  impersonated his 
brother to  obtain the  check. T h e  (.heck was not made payable to Lee 
Johnson,  but to  Haro ld  Johnson,  and  on the  cheek was "Court order 
receircd f r o m  N. L. Bunting." T o  obtain the  money on the  check i t  
was necessary t h a t  Haro ld  Johnson endorse same. T h i s  he did not do. 
Lee Johnson represented himself to J. IT. Keel, the plaintiff, to  be 
Haro ld  Jolmson, and  forged the name of Haro ld  Johnson to the clieck 
i n  his  prcwice-"Mr. Haro ld  Johnson." J. TV. Keel endorsed said 
clicck on the hack, "O.K., J. TIT. Keel." T h e  endorse~nent  by J .  W. Keel 
"0.Ii." identified tlie imposter and no doubt induced the bank to cash 
the clicck. Keel  made n o  inrestigation, required no identification, 
asked no questions. O n  the  check was "Court order received f rom 
N. L. Bunting." Keel  made  n o  inqui ry  as to this, hut endorsed "0.K." 
on the hack of the  clieck. 

TTTebster'.; S e w  In tc rna t iona l  Dict ionary (Ed Ed.) defines "O.K." : 
"Correct: all  r i g h t ;  endorsed or  p u t  on documents, bills, etc., to  indicate 
aplx-oval: colloquial esc. as  use of the  a p p r o r a l  of documents, etc." 

T h e  plaintiff Keel  endorsed tlie check '(O.K.," ~ i z . :  '(Correct, all  
right," r i t h o u t  inquiry. W e  th ink  t h a t  a reasonably prutlent man,  
under the circumstances, should not h a l e  done so, and  lie must bear tlie 
loss. Under  tlie facts  and  circumstances of this case, if plaintiff e r e r  
liad a n y  r ights  against tlrfendant IVynne, the clerk, llr~ is estoppc~l  to 
complain 1,- his  own negligence. Tolman 1 . .  . l m .  S n f .  H A . ,  22 R. I., 
462. 5. C. Code of 3935 (I i ic l i ie) ,  see. 3003. 

T h e  judgment below is  
Affirmed. 

MAP F. JOSES r. MRS. ROBERT J. CRADDOCK. 

(Filed 23 September, 1936.) 

1. Appeal and Error J d- 
Upon appeal from judgment granting defendant's motion to  nonsuit, 

the Supreme Court mill examine the e~ idence  to determine whether i t  was 
of sufficient probative force to bc submitted to the jury, considering the 
evidence in the light most favorable to plaintiff. 
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2. Animals A a- 
Dogs constitute a species of property, and the owner may maintain a n  

action for the negligent injury of his dog, the right of action esisting 
when the injury is caused by the negligent operation of an automobile 
as  well as  when it  results from other forms of negligenc3e. 

3. Automobiles C f- 

The driver of an automobile may not escape liability for tlie injury to 
a dog in the street by relying exclusively npon the dog's ability, through 
agility and celerity, to avoid being struck, but the rule of the reasonably 
prudent man under the circumstances will be applied. 

4. Automobiles G m-Evidence held sufficient t o  o v e r r u k  nonsuit in  this 
action t o  recover for  driver's negligent injury t o  plaintiff's dog. 

Evidence that plaintiff's dog was standing in the street about seven 
feet from the curb and was attentive to and had started to more toward 
his mistress who was standing on the sidewalk and had attracted his 
attention and caused him to stop as  he was crossing the street by yelling 
a warning to the driver of an on-coming var, that the driver of tlie car 
was then two hundred feet away and could have easily observed t h ~  
situation, that the street was broad and free of traffic, but that  the driver 
of the car, without slackening speed or turning to the left to avoid hitting 
the dog, ran orer and killed the dog near the right curb, is he ld  sufficient 
to be submitted to  the jury on the issue of the driver's negligence, and not 
to show contributory negligence as  a matter of law on the part of the 
owner of the dog. 

5. Same- 
Conflicting evidence as  to the identity of defendant as the driver of the 

car inflicting the negligent injury in suit raises a qnestim for the jury. 

A l ~ ~ > ~ ~ ~  by plaintiff f r o m  JfcElroy, J., a t  Apr i l  T e r m ,  1036, of 
B r ~ c o a f n ~ .  Reversed. 

Action f o r  damages for  the death of a raluable dog alleged to have 
been caused by the negligence of the  defendant i n  the operation of a n  
automobile on a street i n  the  ci ty  of Ashe\-ille, S. C. A t  the close of 
plaintiff's evidence defendant 's motion for  judgment as  of nonsuit was 
sustained, and  f r o m  judgment dismissing tlie action plaintiff appealed. 

J .  Y .  Jordan, Jr., for plaintif. 
Harkins, V a n  Winkle LC' 1T'alton fo~. defendanf. 

DEVIP;, J. T h e  only question presented l y  this appeal  is  whether the  
court below erred i n  g r a n t i l ~ g  the nlot iol~ f o r  n o n s u ~ t .  I t  therefore 
becomes necessary to  examine the  evidence presented i n  support  of 
plaintiff's action i n  order to  determine whether i t  was of sufficient 
probat i re  force to  be submitted to  the jury. O n  this  motion the evi- . . 

tience is  to  be considered i n  i t s  most fayorable light f o r  the  plaintiff. 
I'eseneer T. Xills C'o., 209 IY. C., 615. 
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The plaintiff offered evidence tending to show that  she mas the owner 
of a registered pedigreed Sealyham Terrier dog, answering to the name 
of "Jimmy Whiskers." That  on 16 August, 1934, about noon, the dog, 
with leas11 attached, escaped from plaintiff's house and ran  into the 
street, the plaintiff and her sister pursuing and calling the dog. There 
mas no traffic on the street. Plaintiff's car was parked against the curb 
in front of her house. When the plaintiff reached the edge of the side- 
walk she saw the defendant's car coming from the south, making a 
roaring sound, and the dog, six feet out in the street, barked a t  the 
on-coming car. Plaintiff yelled, "Stop that  car, you will kill my dog," 
defendant's car being then two hundred feet away. At  the sound of her 
voice the dog ceased to bark, turned toward his mistress and started in 
her direction. The dog was then six feet and nine inches from the curb. 
The street a t  that  point was forty-three feet wide and straight. The 
defendant. without slackening speed or swerving or making any change 
in her direction, drove over and killed the dog. Defendant's car barely 
missed plaintiff's car parked against the curb. Plaintiff testified: "The 
defendant's car made no effort to stop, or to swerve to the west and avoid 
striking my  dog. I saw no indication that any brakes were applied in 
an endeavor to stop or swerve to the west and aroid striking my dog. 
At  the time that  I first screamed, \\-hen defendant's car mas a t  the place 
I have indicated, there was ample room, and ample opportunity on 
Montford Arenue where tlle accident happened, for defendant's car to 
ha re  s n c r ~ e d  and aroided striking my  dog. At  that  point Montford 
Avenue is forty-three feet wide from curb to curb." 

While from the earliest times dogs have been the companions of man, 
for a long period their legal status was of low degree, and i t  was for- 
merly held they were not property, and hence not the subjects of larceny. 
But  in more recent times this ancient doctrine has given place to the 
modern view that  ordinarily dogs constitute species of property, subject 
to all tlle incidents of chattels and valuable domestic animals. Cruelty 
to a dog is an  indictable offense. I t  is now well settled that an actiou 
for negligent in jury  to a dog is maintainable. 2 -1. J., 761-766; Doclson 
v. Xock,  20 IT. C., 146 ;  Perry v. Phipps, 32 X. C., 259; Xozcery 2.. 

Salisbury, 82 N .  C., 17.5; State v. Smith, 156 N.  C., 628; Scott v. Cates, 
175 K. C., 336; Wilcos v. Butt's Drug Stores, 94 A. L. R., 726 (9. M.) ; 
Citizens Rapid-Transit Co. v. Dew, 40 L. R. Ll. (Tenn.), 518; R. R. 1%. 

Woolfolk, 10  L. R. A. (N. S.), 1136 (Ga.) .  
Even in the days of Blackstone, while i t  was declared that  property in 

a dog Tras "base property," it was nevertheless asserted that  such prop- 
erty was suficient to  maintain a civil action for  its loss. 4 B1. Corn., 
236. 
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This  is the first instance in which this Court has been called upon to 
consider an action for negligent in jury  to a dog when i t  has been run 
over and killed by an  automobile in the street, but the established prin- 
ciple is the same as in other actions for negligent injuri2s to dogs, and 
has been so applied in other states, notably in  Sanders v. Hayes, 128 
S.  C., 181; Flowerree v. Thornberry, 183 S .  W .  (Mo.), 359; Wallace v. 
Waterhouse, 86 Conn., 546; 42 C. J., 1063; Lacker z. Strauss, 226 
Mass., 579; Denny v. Randall, 202 S. W. (Mo.), 602. 

I n  Sanders v. Hayes, supra, i t  was urged that  no liability should 
attach for the reason that  the driver of an  automobile has a right to  
presume that  the dog, being possessed of agility and cekrity, ai l1 take 
care of himself and get out of the way, but that  Court held that  ('the 
motorist's liability for negligence in those circumstances is tested by the 
application of the standard of due care, untrammeled by presumptions 
of any kind. (King  v. Holliday, 116 S.  C., 463.) I n  the application 
of that  standard the extent to which the driver of a motor vehicle in a 
street or highway may safely rely upon the intelligence and agility of a 
dog to avoid a collision is a matter for the consideration of the triers 
of fact." 

Here the plaintiff's evidence, taken in its most favorable light, tended 
to show that  the dog had stopped in  the street about six feet and nine 
inches from the curb, and was attentive to and moving toward his mis- 
tress, who was on the sidewalk; that  this was easily observable by the 
driver of the on-coming car for a distance of two hundred feet; that a 
very slight turn  to the left in a broad street, free from traffic, or the 
application of brakes, would have avoided the injury, but that  instead 
of doing so, the defendant drove the car without swerving or slackening 
speed, and r an  over and killed the dog. There was evidence that the 
dog was of substantial market value. The contei~tion that the plaintiff 
was guilty of contributory negligence on her own statement is untenable 
on this record. Plaintiff's evidence was sufficient to require its submis- 
sion to the jury. 

I t  is  proper to say that  the defendant contends i t  was not her car that 
ran  over the dog, but that of another, and that she was in no wise negli- 
gent. Plaintiff, however, testifies defendant admitted a t  the time that  
she killed the dog. This will be a matter for the jury. 

I n  Strong v. Georgia Ry.  & Elec. Co., 118 Ga., 515, will be found an  
interesting tribute to  the dog, and a delineation of his legal history, 
showing how "the dog has figured in  mythology, history, poetry, fiction, 
and a r t  from the earliest times to the present." 

The life of "Jimmy Whiskers" was crushed out beneath the wheels of 
defendant's automobile, so plaintiff contends. She complains that her 
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property has  been destroyed by the fai lure  of the  defendant to rxercise 
o rd inary  care to a ro id  the in jury ,  and  she asks compensation therefor. 
She  is entitled on the rr idence shown by the  record to  have her case 
submitted to a ju ry  under  appropriate  instructions. 

There  was error  in  g ran t ing  the motion for  nonsuit. 
Reuersed. 

W. H. APPLEWHITE COJIPASP, ISC. ,  v. W, 0. ETHERIDGE:. 

(Filed 23 September, 1936.) 

1. Constitutional Law E a- 
A statute in effect a t  the time of the execution of a contract cannot be 

successfully attacked as  impairing the obligations of the contract, since 
in such instance the contract is presumed to have been made with refer- 
ence to the existing law. Federal Constitution. Art. I, see. 10. 

2. Constitutional Law I a- 
A statute requiring registration of a chattel mortgage in the state when 

the property, subject to a chattel mortgage registered in another state is 
removed to the state, in order to affect the rights of innocent purchasers 
for ralue without notice does not deprive the mortgagee of his rights in 
violation of the due process clause of the 14th Amendment to the Federal 
Constitution. 

3. Chattel Mortgages B b 
The registration of a chattel mortgage in the proper county in this 

State is constructive notice of the lien in all states except those requiring 
registration therein in order to charge purchasers for value without notice 
who purchase the property after it  has been removed to such state and 
brought to rest therein. 

4. Chattel Mortgages G c-Purchaser for  value without notice in  s tate  
requiring registration therein held t o  take property free from chattel 
mortgage registered only i n  this  State. 

The owner of property subject to a chattel mortgage, registered in the 
proper county of this State, removed the property to Virginia, and there 
sold it  to a bona Jide purchaser for value without notice, who thereafter 
brought the property back to this State, nhere it was claimed by the 
mortgagee. The State of Virginia requires registration of chattel mort- 
gages within its jurisdiction when the property has been removed to that 
state in order to charge purchasers for value without notice. Tirginia 
Code, 5197. H e l d :  Under the law of the State of Virginia, wherein the 
sale took place, the purchaser obtained title free from the lien of the chat- 
tel mortgage, and plaintiff mortgagee is  not entitled to recover in the 
action instituted in this State. 

5. Courts D a- 
Where property, subject to a chattel mortgage registered in this State, 

is removed to another state and there sold, the registration laws of such 
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state govern the rights of the purchaser, although action is instituted in  
this State by the mortgagee to recover the property upon the subsequent 
removal of the property here by the purchaser. 

S PEAL by the plaintiff from Small, J., at January Term, 1936, of 
P-~SQUOTASI~. NO error. 

The evidence tended to show the following: I n  1929 W. H. Shackle- 
ford, then a resident of Wilson County, North Carolina, executed to the 
plaintiff, a North Carolina corporntion with its principsl place of busi- 
ness in  Wilson County, a mortgage upon a certain sawmiil and its equip- 
ment. The chattel mortgage was duly executed and recorded in Wilson 
County. I n  1934, about I February, Shackleford removed the mort- 
gaged property to a point near St. Brides, in the State of Virginia, 
where he began to use it in a certain logging operation about 1 April of 
the same year. On or about 1 May, Shackleford moved his family to 
St. Brides, Va., where they continued to reside until some time in 
October of that year, when Shackleford sold the mortgaged property 
to the defendant. The property was delivered and the purchase price 
paid iu the State of Virginia. The price paid was adequate, repre- 
senting the full value of the property. The plaintiff's mortgage has 
never been recorded in Virginia, and the defendant at the time of the 
sale to him was without notice of such mortgage. Shortly following 
the sale, the defendant removed the property to  North Carolina, where 
i t  has since remained, and thereafter, on 29 July, 1935, this action in 
claim and delivery was instituted. 

The court instructed the jury, in effect, that if they found the facts 
to be as shown by the eridence, they would answer the issues in favor of 
the defendant. The issues were so answered, and from judgment based 
upon the verdict the plaintiff appealed, assigning errors. 

J .  H .  LeRoy, Jr., for plaintiff, appellant. 
Mcillullan & i1Icillullan for defendant, appellee. 

SCHEKCK, J. Section 5197 of the Virginia Code provides: "KO 
mortgage, deed of trust, or other encumbrance created upon personal 
property while such property is located in another state shall be a valid 
encunlbrance upon said property after it is removed info this State as 
to purchasers for valuable consideration without notice and creditors 
unless and until the said mortgage, deed of trust, or other encumbrance 
be recorded according to the laws of this State in the county or corpora- 
tion in which the said property is located in this State.'' 

The appellant assails the charge of the court upor two grounds: 
First, that the Virginia statute is in contravention of the Constitution 
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of the United States;  and, second, that el-rn if constitutional, said statute 
has no extraterritorial effects, mid therefore v i l l  not be enforced by 
the courts of S o r t h  Carolina. 

I t  is contended by appellant that  tlie Virginia statute is in contraven- 
tion of Article I, see. 10, of the Federal Constitution, prohibiting any 
state from passing any law impairing the obligations of contracts in 
that i t  gives to a subsequent purrliaser of the property in Virginia a 
superior title to the holder in Sort11 Carolina of a prior lien. Laws 
which are in existence a t  tlie time a contract is made cannot be said to 
impair its obligation, since in such cases the contract is presumed to 
hare  bee11 made 1%-it11 reference to existing lam. The Virginia statute 
was enacted in 1894 and the chattel mortgage to the plaintiff was exe- 
cuted in  1929. 

I t  is further contended by appellant that  the statute in ip iqes  the 
provision of the 14th Arneildment to the Federal Constitution in that i t  
deprires the plaintiff of its property without due proccss of law. The 
ral idi ty of siniilar recording acts has been upheld by many of the state 
courts of last resort as \\-ell as by the Supreme Court of the United 
States. "The Legislature has power to pass, repeal, or modify registra- 
tion laws from time to time. O ~ e r  tlie subject of registration it has 
complete control, a i d  the exercise of its poaer cannot be deemed an 
interference with rested rights." ? 'a tom  2 % .  ll'hite, 95 N. C., 433 (459). 
And to the same effect is Jackson 1 % .  Latilphzr~, 68 U. S .  ( 3  Peters), 680. 
7 Law Ed., 679. See, also, 23 R. C. L., a t  p. 172. 

But  the appellant takes the position that since its chattel mortgage 
n a s  recorded in TtTilson County it \ \as constructire notice to the world of 
its lien. T17hifehurst v. Garrett, 196 N .  C., 154. This is true so long as 
tlie property remained in Sor t l i  Carolina, and so long as i t  \\as else- 
nhere  thali in a jurisdiction whose la\$ requires the registration of a 
mortgage tliere to gire it ral idi ty \\hen the property is remoled there- 
into. I n  5 R. C. L., at p. 987, ill speaking to the subject of the extra- 
territorial effect of recording, i t  is said:  "If a chattel mortgage is valid 
where it is made, and is executed and recorded accordirlg to the laws of 
the state or country of its execution, as a general rule it will be ellforced 
ill the courts of aiiotller state or country as a matter of comity, altliougli 
it is not t.xecuted or recorded according to tlle rcquireme~its of the law 
of the latter state. Where property is removed into a state other thau 
in  which the mortgage tliereoll was executed, ordinarily the rights of the 
mortgagee are protected under the general rule stated even thougl~ subse- 
quent to its remoral and without notice or la~owledge of the mortgage 
others acquire rights or interests therein, unless there is in the state to 
which the property is remored a statute expressly requiring the filing or 
recortlilig of mortgages up011 property subsequently brought into the 
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state, i n  which case the statute is, of course, conclusive of the question 
under consideration." 

I n  the note to Nercantile Acceptance Co, v. Frank (Gal ), 57 A. L. R., 
696, a t  p. 722, the exception to the general rule is clearly stated as 
fo1lon.s: "The general rule which protects the lien of a chattel mort- 
gage duly filed and recorded in the state where i t  lvas exxuted and the 
property was then located, after its removal to another state without 
recording or filing in  that  state, is one of cornity, and, of course, yields 
to a local statute which, by express terms or clear implication, requires 
such a inortgage to be recorded or filed within the state in order to pro- 
tect the lien as against third persons." 

I t  follows that  since the chattel mortgage of the plaintiff was never 
recorded in Virginia, and since the defendant was a bona jide purchaser 
for value, without notice of any lien, and the sale was begun and com- 
pleted in that  state, that  the defendant obtained a title to the property 
free from any lien of the plaintiff's mortgage. 

While the forum of this action is a S o r t h  Carolina court, the law of 
Virginia, the lex loci contractus, governs the issue. Hal!  v. Telegraph 
Co., 13!) K. C., 369; Xeesler v. Ins. Co., 177 N .  C., 394; Bundy v. 
Credit Co., 200 N .  C., 511. The charge in the Superior Court was in  
accord with this law. 

I t  should be noted that  the statute under consideration refers to 
encumbrances on property "after i t  is removed" into the State of Vir-  
ginia, which would indicate that  i t  was not intended to include encum- 
brances on property which was only transitorily or temporarily in the 
state. The word "removed," as used, implies not only the taking of the 
property into Virginia, but also the allowing of the property to come to 
rest therein-the gaining a situs therein. 

We have examined the exceptions taken to the evidence and find in 
them no prejudicial error. 

No error. 

THE FEDERAL LAND BASK O F  COLUMBIA v. HE:SRY G. 
ROBERTSON ET AL. 

(Filed 23 September, 1946.) 

1. Evidence J a-Par01 evidence held competent to explain o r  correct 
trustee's report of bid at foreclosure sale. 

The cestui que trust in a second deed of trust bid in the land a t  the 
sale under its lien. In a later suit to foreclose the first deed of trust the 
cestwi que trust in that instrument, the plaintiff in this ,action, claimed 
that the bid a t  the prior foreclosure was for "$5.00, plus present encum- 
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brances," and sought to hold the bidder liable for the debt secured by the 
first deed of trust. The trustee's deed made pursuant to the prior sale re- 
cited a bid of "$5.00," but plaintiff was allowed to introduce the "Report of 
Sale" b~ the trustee and "Order of Confirmation" by the clerk, which 
tended to establish the bid as  contended for by plaintiff. The ces t t~ i  que  
t rus t  ill the second deed of trust offered testimony that the trustee did 
not make or authorize the report, and that it only authorized a bid of 
"$2.00." H e l d :  The parol eridence tending to establish the bid as being 
"S3.00," nithout assumption of prior debt, was erroneously excluded, the 
tructee's report, while competent in evidence, being subject to explana- 
tion, correction, or rebuttal, and the attack thereon riot being collateral. 

2. Same- 
The recitation of the bid a t  tlie foreclosure sale contained in the trus- 

tee's deed to the purchaser is not conclusire, but the true terms of the 
hid may be established by parol. 

3. Evidence f- 
Where a trustee testifies as  to the amount of a bid made a t  a fore- 

closure sale conducted by him, his ~ ~ r i t t e n  report of the sale is competent 
for the purpose of impeaching or corroborating his testimony, the report 
being a declaration made by him as a party to the transaction. 

4. Appeal and Error J g- 
Where a new trial is awarded on appeal. matters that may not arise 

upon a second hearing need not be determined. 

APPEAL by defendant, the  B a n k  of Frankl in,  f r o m  Alley, J., a t  Alpr i l  
Term,  1936, of M ~ c o l v .  

C i r i l  action to  foreclose deed of t rust  and to recover deficiency judg- 
ment. 

T h e  facts  a r e  these : 
1. O n  1 September, 1924, H e n r y  G. Robertson, then unmarried,  

executed mortgage or  deed of t rus t  to  the Federa l  L a n d  B a n k  of Colum- 
bia on lands i n  Macon County to  secure a loan of $1,500. 

2. O n  11 March,  1932, H e n r y  G. Robertson and  wife executed deed 
of t rust  to  H. W. Cabe, trustee, on the  same lands, to  secure notes and  
judgments held against h i m  by  the  B a n k  of Frankl in .  

3. T h e  other defendants a r e  judgment creditors of the said H e n r y  G. 
Robertson. 

4. On 26 J u n e ,  1933, the  trustee foreclosed the second deed of t rus t  
and t h e  B a n k  of F r a n k l i n  became the  purchaser a t  said sale. 

5. Upon issue joined, tlie j u r y  found tha t  the bid a t  said sale was 
"$5.00, plus present encumhrances." Tlie trustee's deed recites a bid of 
"$5.00." 

6. OT-er objection, the plaintiff was allowed to offer i n  evidence, as  a 
public record, "Report of Sale" by trustee and  "Order of Confirmation" 
by the clerk, which tend to support  plaintiff's allegation as  to  terms of 
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the bid. Exception. There was no increased bid filed with the clerk. 
Cherry 1.. Gilliam, 195 N .  C., 233, 141 S. E., 594. 

7. The trustee offered to testify that  he never made an,y report of the 
sale, and that  his purportrd signature to said report was neither author- 
ized nor genuine. Objection sustained; exception. 
8. Tlie Bank of Franklin then offered to show that  i t  only authorized 

a bid of $5.00 for the equity of redemption; and that the assumption of 
prior encumbrances \ras not a part of tlie purchase price or bid. Objec- 
tion sustaiiied; exception. The  plaintiff offered parol t~~st imoi iy  as to 
the terms of the bid. 

From a judgment on the verdict, the Bank of Franklin appeals, 
assigning errors. 

Gray d Chrisfopher for plaintiff, appellee. 
George B .  P a f f o n  for defendants Frank I .  ,llurray, J .  H.  Stockfon 

J .  E. RicXwan, C. R .  Zachary, trustee, and 0. C. Corhin, appellees. 
G. L. IIoucli and Jones d Ward for defendant Bani. of Franklin, 

appellan f .  

STACY, C. J. Sotwithstanding the trustee's deed recites a bid of 
$5.00, it is competent to show by parol, or otherwise, the real considera- 
tion or the true terms of the bid. Pate v. Gaifley, 183 K. C., 262, 111 
S. E., 339. Fo r  this purpose, the report of tlie trustee ( f ,  indeed, any 
were made), whether required to be filed by law or not, ir; competent as 
evidence, as the trustee was a party to the transaction. I t  is well 
settled in this jurisdiction that  when a party to a transaction makes a 
statement as to its terms, orally or in writing, the declaration may be 
offercd in evidence either to corroborate or to impeach his testimony. 
Stof t  7l. Sears, Roebuck Co., 205 N .  C., 521, 171 S. E., 858; Anderson 
c. Sichols, 187 S. C., 808, 123 S. E., 86;  Allred v. Kirkman, 160 N .  C., 
392, 76 S. E., 244. 011 the other hand, such report is not sacrosanct. 
I t  is sulsject to explanation, correction, or rebuttal, by other competent 
evidence. Braddy c. P f n f ,  anfe,  248; Bean r .  Bean, 135 N. C., 92, 
47 S. E., 233; Allen v. Roysfer, 107 N .  C., 278, 12 S. E., 134;  Turner r .  
Turner, 104 K. C., 566, 10 S. E., 606. Xor  would such attack upoil 
said report be regarded as collateral in the present procet:ding. Oliver 
c. Uood, Comr., 209 K. C., 291, 183 S. E., 657. The remark in Bank v. 
Sfezrnrf. 208 S. C., 139, 179 S .  E., 463, relied upon by plaintiff, was in 
reference to the sale and not to the report. I t  was error, therefore, to 
exclude appellant's proffered testimony in regard to the terms of the bid, 
especially as plaintiff had offered parol evidence to the same point. 

I n  this riew of the matter, the principal question debated on argument 
and brief, i.e., whether tlie doctrine of Baber c. Hanie, 163 N. C., 588, 
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80 S. E., 57,  i s  controllirig o r  applicable, becomes presently unnecessary 
to  decide. 'C'pon a ful l  disclosure of the evidence, the facts  m a y  appear  
otherwise. T h e  following citations, however, m a y  be of interest on the 
second hear ing :  Annotation, 1 2  A. L. R., 1528;  Wiltsie on Mortgage 
Foreclosures ( 4 t h  Ed.), see. 2.26; Decennial Digest (Nortgages) ,  K e y  
KO. 282 ( 2 ) .  

F o r  the error ,  as  indicated, i n  excluding appellant's proffered testi- 
mony, a new t r ia l  must be awarded. It is  so ordered. 

N e w  trial.  

ISAAC MILLS ET AL. v. h1ETROPOLITAJS LIFE IXSURASCE CONPAST. 

(Filed 23 September, 1936.) 

1. Insurance E b- 

The effect of an i~~contestable clause in a policy of life insurance is to 
preclude insurer from attacking the validity of the policy after the stipu- 
lated time except for such causes a s  are s ~ ~ c i f i c a l l y  allowed in the incon- 
testable clause itself. 

2. Same-Incontestable clause held t o  apply t o  disability insurance r ider  
attached t o  policy under t h e  language of t h e  policy i n  this case. 

The policy in suit specifically excepted the rider providing disability 
insurance from the operation of the ir~contestable clause. The rider pro- 
viding disability insurance stipulated that the incontestability provisions 
of the policy should apply thereto. Held: The ambiguity created by the 
conflicting provisions of the policy and the disability rider a s  to whether 
the incontestable clause should apply to the disability insurance, must be 
resolved in favor of the insured. 

3. Same-Incontestable clause does not  bar  insurer f rom showing t h a t  dis- 
ability originated prior t o  issuance of policy and  was not covered. 

The disability clause of the policy in suit provided benefits upon the 
total disability of insured by bodily injury or disease "occurring and 
originating after the issuance of the policy." The disability clause was 
subject to the incontestable clause of the policy. I n  a suit by insured 
upon the disability clause, insurer alleged that  the disability insurance 
was procured by fraud and that  the alleged disability resulted from a 
disease originating prior to the issuance of the policy and was not covered 
by the terms of the disability clause. Held: The incontestable clalise pre- 
cludes insurer from attacking the validity of the disability insurance on 
the ground of fraud, but does not preclude insurer from denying the 
genuineness of the disability claimed or asserting that the alleged dis- 
ability is not covered by the terms of the policy. 

APPEAL by defendant f r o m  -lIcElroy, J., a t  N a r c h  Term, 1936, of 
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C i ~ i l  action to recover on total and pel.manent disability clauses in  
supplemental contracts attached to and matie parts of two life illsurarice 
policies. 

Upon the payment of the first annual premiums, the defendant, 011 

24 June, 1925, issued to the plaintiff two $5,000 life insurance policies, 
~ r i t h  riders or supplemental rontracts at twhed,  each providing for dis- 
ability benefits in case of total and permanent d i~abi l i t~y ,  "as a result of 
bodily in jury  or disease occurring and originating after the issuance of 
said policy." 

On the face of each policy is an incontestable clause in the following 
language : 

"3. Inconfesfabi1ify:-This policy shall be illcontestable after it has 
been in force for a period of two years from its date of issue, except for 
nonpayment of premiums, and except as to provisions and conditions 
relating to benefits in the event of total a d  permanent disability, and 
those granting additional insurance specifically against death by acci- 
dent, contained in any supplementary contract attached to and made 
part  of this policy." 

Each rider or supplemental contract contains the following: 
"The provision of the said policy as to incontestability shall apply 

hereto, but shall nof preclude the company from requiring as a condition 
to recovery hereunder, due proof of such total and perrianent disability 
as entitles him to the beuefits hereof.'' 

During the summer of 1927, plaintiff made claim for total and perma- 
nent disability benefits under the policies above mentioned, which was 
allowt~tl by the defendant up  to and including the month of -lugust, 
1932, when defendant notified plaintiff that no further payments would 
be made, contending that proof of claim was based upon false alitl 
fraudulent statements, which defendant had relied upon to its injury. 

This suit was instituted 15 September, 1934, to reclsver alleged dis- 
ability benefits accruing since August, 1932, under the supplemental 
contracts attached to the policies in suit. 

Denial of liability interposed by the defendant upon the ground that 
plaintiff's disability was not the result of bodily injury or disease "occur- 
ring and originating after the issuance of said policie::"; and counter- 
claim pleaded for amount of benefits already paid. 

The. defendant was not allowed to show its alleged dclfense and coull- 
terclaim because of the incontestable clauses contained in the policies. 
Exception. 

Verdict and judgment for plaintiff, from which defendant appeals, 
assigning errors. 

Joseph A.  Pa t l a  and Johnston R. Horner for plaintiffs, appellees. 
Ifni-kins, T'an Winkle c0. IT'alfon fo r  defendanf, appellunf. 
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STACY, C. J. Do the incontestable clauses in the policies in suit pre- 
clude the defendant from showing that  plaintiff's original claim for dis- 
ability benefits was grounded on false and fraudulent statements, as 
alleged, and that  a continuation of said claim-the gravamen of plain- 
tiff's present complaint-does not fall within the terms of the supple- 
mental agreements? This calls for an  analysis and construction of the 
contracts. 

With  respect to the original policies, there are numerous decisions to  
the effect that  an  incontestable clause cuts off all defenses except those 
allowed eo nomine in the clause itself. Trust Co. v. Ins. Co., 173 N. C., 
558, 92 S. E., 706. Specifically, i t  has been held that  an  incontestable 
clause corers the defense of alleged bad health of the insured at the time 
of the delivery of the policy, as well as that of false and fraudulent 
statements alleged to have been made by the insured in his applicatioll 
and incorporated in the policy. Wamboldt v. Ins. Co.,  191 S. C., 33. 
131 S. E., 395; Hardy v. Ins. Co., 180 N. C., 180, 104 S. E., 166. The 
purpose of an  incontestable clause is to set these matters at rest after 
the specified time mentioned therein. Xauney I > .  Ills. C'o., 209 N. C., 
503, 184 S. E., 82. 

I t  d l  he observed that the instant clauses contain exceptions "as to 
provisions and conditions relating to benefits in the event of total and 
pernianent disability." I f  these exceptions stood alone, the decision in 
Smzth 1 , .  Ins. C'o., 209 K. C., 504, 153 S. E., 21, would perhaps afford 
the defendant some comfort. Bu t  the incontestable clauses are brought - 
forward by specific references and made parts of the supplen~ental con- 
tracts. Hence, to say the supplemerltal contracts are excepted from the 
incontestable clauses, while said clauses are specifically incorporated in 
the sup~~lernental  contracts, seems somewhat inconsisteilt. *it any ratr7, 

A - 

the referc~lces a r ~  iufficientl;~ u~lcertain in meaning to create an am- 
biguity. I n  this situation, the general rule is to adopt the coilstruction 
more fax orable to the insured ( l T n d ~ r ~ c v o c l  1%. Ins. (lo., 185 N. C., 539,  
117 S. E., 790; Bani. 1 % .  Ins. C'o., 9.3 U. S., 673), which, in the instant 
case, would cut ofl' the defense of alleged had health of the il~suretl at 
the time of the delivery of thc policies, a i d  also that of false and fraudu- 
lent statements alleged to l i a ~ e  been made as inducements to tlrlivery. 
The holding in Smith's case, supra, therefore may be put aside as ill- 
apposite. 

With the view just expressed, thc defendant says it has no quarrel. 
I t  is not contesting the validity of its contracts. I t s  contention is, that  
plaintiff's claim is a spurious one, and that it is not corered by the terms 
of tlre contracts, but expressly excluded thereby. The prorisions in the 
supplemental contracts, making the incontestable clauws applicable 
thereto, do not preclude the defendaiit from requiring, as a conditio~i 
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to recovery thereunder, "due proof of such total and  permanent  dis- 
abi l i ty  a s  entitles h i m  (plaint i f f)  to  the  benefits hereof." C a r f e r  1 % .  Ins .  
Co.. 208 N. C., 665, 182 S. E., 106. 

W e  a r e  aware  of no decision which would deny to a defendant the  
r ight  t o  dispute t h e  genuineness of plaintiff's claim, o r  to  controvert 
the question of liability under  i ts  contracts. X c C a b e  v. Casual fy  Co., 
209 K. C., 577, 183 S. E., 743; Jolley v. Ins .  Co.,  199 3. C.,  269, 
154 S. E., 400; Scarborougl~ v. Ins. Co., 1 7 1  X. C., 353, 88 S. E., 482. 
T o  contend for  a l imitat ion of t h e  coverage clause i n  a policy of 
insurance is not to contest i t s  ra l idi ty .  Reinhard f  I > .  Ins .  C'o., 201 
N. C., 785, 161 S. E . ,  528; Gilmore 1:. Ins. Co., 199 K. C., 632, 155 
S. E., 566. T h i s  is  all  the defendant seeks to  do i n  1.he instant  case. 
I t s  defense is, t h a t  plaintiff's disability was not,  a n d  i s  not,  the  result 
of bodily i n j u r y  or  disease "occurring a n d  originat ing a f te r  t h e  issuance 
of said policies." Denial  of coverage ought not to  be confused wi th  the  
defense of invalidity. Ins .  Co. v. Conway,  252 S. Y ,  447. T h e  de- 
fendant  is entitled to be heard on t h e  issue of corerage and  the  genuine- 
ness of plaintiff's claim. 

K e w  trial.  

M A S  TERYS v. SETT7 YORK LIFE INSURAXCE COJIPAST. 

(Filed 23 September, 1936.) 

1. Insurance E b- 
Where a disability clause in a policy of life insurance is subject to the 

incontestable clause of the policy, insurer may not set up the defense of 
invalidity in a suit on the disability clause instituted after the time 
stipulated in the incontestable clause. 

2. Judgments  L b-F'ederal judgment held t o  bar  plaintiff f rom setting up  
in State  court  matters  presented i n  t h e  suit in  Federal  court. 

Final judgment of the Federal court dismissing plaintiff insurer's suit 
to  hare the policies of insurance in question canceled for fraud and the 
disability provisions therein stricken out, and to recover disability bene- 
fits already paid, constitute a bar to plaintiff's right to set up such mat- 
ters in insured's action instituted in a state court on the disability clauses 
of the policies. 

3. Insurance E b- 
An incontestable clause in a policy of insurance made applicable to the 

disability provisions of the policy does not prevent insurer from setting 
up the defense that the disability sued on is not covered by the provisions 
of the disability clause, or that the claim for disability is not genuine. 

4. Appeal and Er ror  A d- 
An appeal from a judgment sustaining a plea in bar is not premature. 
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APPEAL by defendant from XcElroy ,  J., at  April Term, 1936, of 
B u s c o a r ~ ~ .  

Ciri l  action to  recover on total and permaiient disability clauses in 
two contracts of insurance. 

On  23 May, 1927, and again on 22 June,  1927, upoii the pagrnellt of 
the first annual premiums, the tlefcndant issued to the plaintiff a $5,000 
life insurance policy, each providing for disability in case of total and 
permaneilt disability, "prol-idetl such disability occurred after the insur- 
ance untler this policy took effect and before the anniversary of thc 
policy on ~ i ~ l ~ i c l i  the insured's age a t  nearest birthday is sixty." 

On the face of each policy is an  incontestable clauqc in the follo~r-ing 
language : 

"Inconfestabi1ify:-This policy shall be incontestable after t ~ v o  pears 
from its date of itssue except for nonpay~iicnt of premiums and c s i q t  a; 
to provisions and coiiditions rclnting to di,ability ant1 double intlci~inlty 
benefits." 

During the spring of 1929, plaii~tiff made claim for total and perma- 
nent disability benefits untler the policies above ineiltioned, n1iic.h was 
allorred by the defendant u p  to and inclutling the month of July,  1935, 
xhen  the defendant notified the plaintiff that  no  further payiile~lts 
~vould be made, contending that  proofs of claims mere based upon false 
and fraudulent qtaten~eiits, nhicli the defei~dailt relied upon to ita hurt .  

This suit was instituted 26 Sovember, 1934, to reco7 cr alleged dis- 
ability benefits accruiilg sinre July,  1933, under tlie policies in suit. 

Whereupon, on 2 i  December, 1934, the defeilclant filed a bill i n  equity 
in the L-nitcd States District Court for  tile Wcstcrn District of Kortli 
C'nroliiia, asking (1)  that the l~olicies i11 suit be rat~celed for fraud in 
their l)rucure~ncnt ; ( 2 )  that tlie provitions relatit~g to disability all(l 
tlouhlc l~~demi l i t>  bcwr~fits he ~trickcm out;  (3) that defciidm~t i w o \  cr 
amount of benefits a l r ~ a d y  p : d ;  m i l  (4)  that the plailltiff liere, tle- 
f~ndn l i t  there, be enjoiiied from prosecuting this action in the State 
court. Tlic blll n a s  dismissed because of the illcontestable clauses con- 
tailled in the l~olicies; and this nab affirmed on appeal to the Circuit 
Court. A\ -e r  1 - o ~ k  I,lfe 116s. Co. 1 % .  I7e~-ys, SO Fed. (2d),  264. 

Thereafter, the defcndaiit filed ansner in the present action, setting 
up the defenses of inralidity and noncoverage, and pleaded counterclaim 
for benefits already paid. 

Plaintiff filed reply contending that defendarit was barred from setting 
u p  the defenses in its ansn-er hy reason of the incontestable clauses con- 
tailled in the policies and the judgment of the Fcstleral court. 

From judgment sustaining the plcas i11 bar and striking out tlefend- 
ant's "First anti Second Fur ther  Defe1isc.s :nld Couiltcrrlainix," thc 
defeiidant appeals, assigning errors. 
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Josclph A. P a f l a  a n d  Johns ton  c f  I Io r i t r r  f o r  plaint i f ,  appellee. 
Johnson,  Roll ins  CC 1-zzcll f o r  clefelldanf, appcllnut.  

STACY. C. J., af te r  s ta t ing the cape: Tlie defense of invalidit:- is not 
available to tlie defendant i n  t h e  present action. X ~ I L I U ~ ~ ~  r .  Ins .  Co., 
209 X. C'., 499, IS4  S. E., 1 2 ;  1T7ambo1tlf 1 % .  Iny. C'o., 191 S. C'.. 32, 1 3 1  
S. E . ,  395;  l l a r d y  1 % .  I n s .  Co., 180 K. C., 180, 104 S. E., 1 6 6 ;  .ltner. 
1'1usf Po.  7 % .  I n s .  (to., 173 P\T. C., 558, 92 S. E.. 706. S e i t h e i ~  is i t  
rwtitl(d to  I)c heard ag;lin on the  question of refornlation or  callcellation, 
nor on the  su\,ject of i t s  cou~lterr la ims.  These nlat ters  v e r e  considered 
in :I fo rum of i ts  own clioosing. T h e y  a r e  nolv r r s  jztilicatu. BunXrr  
I - .  1211~1X~rr. 140  lT. C.. 18, 52 S. E., 237;  ~ i s f r i b u f c n g  Co. I , .  C'arrawag, 
196  S. C., 58, 1 4 4  S. E., 533;  1 5  R. C. L., 949, ef seq. 

''It is a fami l ia r  mns im t h a t  a nian shall not be t n i w  reset1 fo r  the 
same cansc. I f  a final judgnient o r  decree is relitlcied, the part ier  
canliot again bc Iicard up011 a n y  mat te r  which was tlien litigated and  
tletcrminccl, tlic controversy h a r i n g  passed i n  rem ~url lcal 'am and  hecome 
coni~lusive bttnecm tlic partier"--.Lcla~ns, J. ,  i n  I l a r r e y  1.. Rouse 203 
S. C.. 296. 165  S. E., 714. 

Tlie two questions still open f o r  determinat ion a r e  (1) colerage, and  
( 2 )  gcnuinrwsc, of plaintiff's present claim. X i l l s  7,. 171s. C'o., cr)lfe, 439. 

T l ~ c  judgnient belov, as  we understand it,  is  to this cfl'ect. 
I t  is o b s e n e d  tha t  the c o ~ e r a g e  clauses i n  the instant  policies a r e  not 

identical with those appear ing  i n  t h e  illills case, supra .  H e r e ,  the dis- 
abi l i ty  must  l i n w  "occurrctl" a f te r  tlie insurance took effect, while in  
the cited c a w  tlic tlisnhilitv mus t  h a r e  resulted f r o m  bodily i n j u r y  or  
discase ('occurring and  originating" a f te r  tlie insuranc~: became effec- 
t  hone^ el., a s  the  issue of liability has  ]lot yct bwii determined, 
11 e rcfrain f r o m  furt l icr  comment. . . 
.\n appeal  f rom a judgment s u s t a ~ n l n g  a plca i n  bar  is not regarded 

as  prelnature. Roy,\fcr a. lTTrighf, 118 S. C.. 152, 24 S. 13., 716;  Bethel1 
1%. *llcI<iun~?y, 164  S, C., 71, 80 S. E., 162. 

a\ffirlllctl. 

('. I.. SHELTON A X D  H u s n . i s ~ ,  RhT.PH SHELTOS, PLAIXTIFFS. V .  E,  hl. 
CODY A A D  J. COIdEJIAN RAMSET, TIIUSTEE, .%An G.  7V. ARRIXGTON, 
ISTERVESER. 

(Filed 23 September, 103G.) 

Bills and Notes B b--Whether holder intended to sell notes to rolunteer 
paying same after maturity held for jury under the evidence. 

Husband and wife owning Innil by entireties and liable on a purchase 
money deed of trust thercon, lmid one of the notes secured by the deed of 
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trust. and were t1iere:lfter clirorcetl. Intervener, the father of tlre lins- 
band. paid the holder the nn~ount due on the remaining notes after 
maturity. The wife s~~bstqnent ly rern:~rrietl. and h r o ~ ~ g l ~ t  this netion, 
\\.it11 the joinder of her sevond liusl~and, to have the nott's marked ~micl 
arid the deed of trust canceleil. Intervener testified thnt he I)ou&llt the 
notes from the holder and had clcmnnded payment from his son, ant1 the 
original holder of the notes testified that upon receipt of paymrnt he 
turned the remaining notes over to intervener, except one of them, which 
he gare intervener's son t o  tukc to in te rvc~~er .  :~nt l  that lie eudorsed 
intervener's name on the back of the deed of trust after a11 sums due 
hail been paid. I Ic ld :  TTl~ile :I person rolnntaril~'  l ~ a y i i ~ g  notes after 
maturity cannot make himself thct owner thereof withollt the consent of 
the holder, the evidence was sufficient to bc snbmittcd to the jury ul~on 
tlle question of n-hether the ~mrt ies  to the transaction intended the ]I:IJ-- 

ment by intervener to constitute l~nyment and clisvl~nr:.e or a l,urc41~ase of 
the notes. 

APPEAL by G. TIT. A\r r i~ lg ton ,  i n t ~ r ~ c ~ l i e r .  f rom . l f tE l roy .  .J., :it A1)ril 
Term, 1936, of IllAinrsos. Keuersetl. 

-1ction hy 1,laintiffs against defendants ('otly aiid K:inivy. tru-tee. to  
restrain a sale aud to canwl  n tlcetl of t rust  on tlescrihetl lantl on the 
ground tliat tlie notes euidenring tlic debt secured had  been paitl. r p o l ~  
his motion G. Mr. Arrington was allon ecl to iriteruenc and allcgtl tllat he 
n a s  tlie o n n e r  and  holder of tlie 11otes secured, a11d that  same ]lilt1 11ot 
been paid, but had becii sold and trnnqfcrrcd to h i m  by tlefcntlnnt Cody, 
aucl TI ere still  outstanding. 

A t  t h e  conclusion of the  te.tln~ony offered by the i l l t en  cner, tlli. court 
sustairicd plaintiffs' motion f o r  nonsuit, ilisrnissetl the i~ i tc rp lca ,  and 
rcndered judgment fo r  the p la~nt i f f s .  F r o m  this jutlgniclit inter\ cncr 
G. W. Arrington appealed. 

C a r l  R. S i u a r t  f o r  plaint i fs .  
C. R. Etlney a n d  Rnrnscy cT. X r L e n n  f o r  rlcfrndar~f, app l la r r f  

DFTIT, J. T h e  only question pr twntcd  by this appeal  i- u l i ~ ~ t h c r  the 
i ~ ~ t e r ~ e n e r  has  offered sufficient . e~ ideucc  to I)? subniittetl to thc jury 
tliat he n a s  at  the t ime tlic o n n e r  arid lioltlt~r of tlicl ~ ~ o t e s  wx1rcJ by the 
deed of t rust  on tlie land. 

Tlie facts  out of nliicll this  coutrouersy arose were ~ u l ~ ~ t n n t i a l l y  
these: Tlie defendant E. IS. Cody c o n ~ e y c d  n t ract  of la1111 to G. R. 
Arrington and  his n i fc ,  Clyde L. -1rri11gtol1, creating a11 p.tatc> I)y the 
entiretic.5, and  the  said grantees esecautetl and tlt , l i~ eretl, ill p r t  p : ~ y ~ l i ~ i t  
of the  purchase p r i w .  a deed of t rus t  on said land to tlefelitlnnt .J. C'olc- 
m a n  Ramsey, trustee, to secure the p a j m e n t  of four  liotei of one, I~uiidreci 
dollars each, payable to E. IS. Cody. This  tleed of trust 1va.i cl:it(d 
1 2  J a n u a r y ,  1929. Subsequently, G. R. , I r ~ i l ~ g t o n  m t l  C l ~ d c  L. A \ r r i ~ i g -  
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ton were divorced from the bond of matrimony, and theleafter Clyde L. 
~ l r r i n g t o n  married Ralph Shelton, and she with her present husband, as 
parties plaintiffs, brought this action to restrain the sale under tlie 
power, alleging tha t  the four notes had been fully paid. Thereupon 
G. W. Arrington, father of the former husband of the feme plaintiff, 
intervened, claiming to be the owner and holder of the four notes; that  
same had been purcllased by h im from tlle defendant C'ody; that they 
had not been paid by tlie makers, and that  tlie notes were still outstand- 
ing and the lien of tlie tleetl of trust sub~ist ing.  

On the tr ial  tlie intervener, G. W. A\rrington, testi,'led in part as 
follo~vs : 

"I hare  lived on this land about four years. I recogii~ze these papers 
(identifying tlie deed of trust and two of tlie one hundred dollar notes). 
That  is the last notes. They haye been in my possession. I bouglit 
them from E. N. Cody. I bouglit the papers from Mr. Cody last fall.  
Q. (by plaintiffs7 counsel) : 'TVliat did you pay for the notes? A. Well, 
I paid him for them or he would not sell t l~em. I paicl liim stock for 
them. The d u e  of the lllules tlw \lay I t d e d  was $'75.00.' I can't 
say which one of those notes I paid the mule on. I can't read or write, 
I don't suppose I bought but one note at a time. I did not keep a 
record of it. I just bought the deed of trust. I paicl $75.00 and the11 
I paid a cow and a calf, and then I paid off one note. . . . I bought 
four notes. I have four notrs in my  possession that  I paid for the land. 
There lire only two notes here. When I got these paper:, I told my son 
I T V O U ~ ~  ha re  to ha re  my money, I had waited as long as I could, . . . 
and he said, 'You will haye to get it the bcst way you can.' I know 
when Mrs. Shelton divided tlie land. I t  was last fall. I did not have 
the land adrertised before she divided it." On the back of the deed of 
trust appeared the name "G. W. Arrington," ill the handwriting of 
E. N. Cody. E. ?1I. Cody testified that  he sold the land to G. R. 
Arrington and his wife, who is now Mrs. Ralpli Shelton; that  they paid 
$200.00 mid gaye notes arid deed of trust for $100.00; that  G. R. Arring- 
ton "paid the first on the notes and G. W. Arrington finished paying 
them"; that  neither G. R. Arrington's wife nor her pjaesent husband 
paid anything; that G. R. Arrington paid one note in full and fifty 
dollars on the second. "I swapped mules with G. W. Arrington and 
gare him serenty-fi~e dollars to boot, and allowed it on the debt, and 
wlien he got the deed of trust from me there mas still $27.00 behind, and 
I gare  him the remainder for a conT and calf. I did not turn all the 
iiotcs and clced of trust orer to G. W. Arringtou, only ttle last one. I 
let G. It. ,\rrington have one of the notes and told liim I wanted him to 
take it to G. TITT'. A\rrington. I d~l ivered  the deed of trust to G. W. 
,\rrington and made the entry on the deed of trust of G. W. Alrrington's 
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name. G. R. Arrington lef t  t h e  notes with me. George (G. XT. A r r i n g  
ton)  stepped in to  the  t rade  a i d  I told h im to take them o7er. G. TIr. 
Arrington got the  last  note f r o m  me." 

Ordinari ly ,  when a person volunteers t o  pay  the  note of another he 
callnot by such payment  make  himself the owner of the note witllout 
the  consent of the  holder thereof (Bank  L ? .  Craig, 63 Ohio St. ,  374) .  
B u t  a n  agreement t o  purchase t h e  notes a s  bt.tween such th i rd  person 
and the holder will control. 8 C. J., 588; 3 R. C. L., 1287. 

W h e n  a note i s  paid by a th i rd  p a r t y  af ter  matur i ty ,  whether it  is  to  
constitute a payment  a n d  discharge, o r  a purchase, is  a question of 
intention to be determined a s  a fac t  f r o m  the  acts a n d  declarations of 
the parties and  f r o m  the  surrounding circumstances. ll'alluce c. Griz- 
zard, 114 IT. C., 486;  T17ilcoxon 1 % .  Logan, 9 1  N. C., 449; Jones  2). Bob- 
bitt,  90 K. C., 381; Brem v. Allison, 68 S. C., 412;  Purnell v. Gillespie, 
126 Miss., 60. 

H e r e  there was eridence sufficient t o  war ran t  submission to the ju ry  
t h a t  the notes, o r  some of them, were purchased by the  intervener pur -  
suant  to a n  agreement wi th  the  defendant  Cody, t h e  holder thereof. 

F o r  the reasons herein set for th,  the judgment of nonsuit as  to  the  
intervener, G. TIr. Arrington, must be stricken out, a n d  t h e  issue raised by 
the pleadings a n d  supported by eridence submitted to  a j u r y  under  
appropriate  instructions. 

Reversed. 

STATE r. W. C. GODWIK. 

(Filed 23 September, 1036.) 

Criminal Law K h-Judgment of t h e  court is i n  fieri during term and may 
be modified upon evidence heard in  open court. 

Defendant was convicted of larceny and sentenced to four months 
imprisonment, to pay a fine arid costs, and make reatitution of the prolt- 
erty. During the term, after defendant had paid the fine and costs but 
before he had complied v i t h  other terms of the judgment, the court 
found, after hearing evidence in open court, that defendant had had a 
physical altercation n i th  prosecutrix, and modified the judgment 1)s im- 
posing a longer prison sentence. Held: The modification of the judgment 
was within the discretionary power of the trial court, the judgment 
being in fieri during the term and being subject to modification by the 
court in its discretion a s  the ends of justice may require upon evidence, 
heard in open court, either as  to the facts of the case o r  the character 
and conduct of defendant, and no part of the prison term having been 
served prior to the modification. defendant's objection that the modifica- 
tion constituted a second punishment for the same offense is untenable. 
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A 4 ~ ~ 1 3 ~ ~  by defendant from h'rna71, J . ,  at  *%pril Term, 1936, of 
TTRRELL. Affirmed. 

The defendant TV. C. Godnin was convicted of the larceny of two 
hogs, the property of Mrs. Della Furlough, and judgnient was there- 
upon l~ronounced, imposing upon him four months prison sentence, 
"capias and commitinent to  issue at any time within tvio years on 
motion of tlie solicitor," and the defendant was also adjudged to pay a 
fine of fifty dollars and the costs, and required to mak3 restitution of 
the stolen property. The  defendant paid the fine and costs but did not 
comply with tlie other portions of the sentence. 

During the same week and term, followilg an  invest gation in open 
court, and after hearing evidence of both the prosecuting witness and 
the defendant, the court ei~tered the following judgment : 

"It  appearing to the court, and the court finding as a fact, that since 
passing sentence on W. C. Godwin on Tues~day, 21  April, he and Mrs. 
Della Furlough, the prosecuting witness in the case against him for 
larceny, have had a physical altercation, htl being a man 46 years of 
age, ~ v ~ i g l i i n g  223 pounds, and she a woman, 53 years of age, weighing 
11.5 pounds; therefore, the judgment rendered on Tuesday, 21  April, 
in Xinute  Docket for Tyrrell County, labeled 'The Year 1924,' on 
p. 266, in tlie court's discretion, is set aside and judgment and sentence 
is passed as follows: 

"The judgment of the court is, that  the defendant be confined a t  the 
District Camp and assigned to work under the supervision of the State 
Highway and Public Works Commission for a term of six months. 

"I t  is further ordered that  the defendant pay a fine of $50.00 and 
cost and return to the sheriff of Tyrrell County the blaljk hog in ques- 
tion, for Mrs. Della Furlough, and pay $10.00 for havin? the hog cared 
for while in the custody of the sheriff. I t  is further ordered that the 
defendant pay the clerk of the Superior Court, for the benefit of Mrs. 
Furlough, $6.50 for the sandy pig in question." 

From the last quoted judgment the defendant appealed. 

Atforney-General Searcell and Assisfanf  Attorneys-Gerleral X c X u l l a n  
a n d  Bur ton  for State. 
B. S. Ward  and J .  Ernest S o w i s  for d e f ~ n d a n t .  

DEVIS, J. The defendant has abandoned all other exceptions save 
the one v i t h  respect to the final judgment, and presents tlie single ques- 
tion as to the pover of the court to change tlie origina' judgment and 
impose a longer prison sentence. 

The general power of the court over its own judgments, orders, and 
decrees in both civil and criminal cases, during the existence of tlie 
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te rm at  n-llich they a r e  first made, is untlcniable. E x  parte  Lunge.  
18 MTall., 163. 

Unt i l  t h e  expiration of the t c rm the orders ant1 judgnlcnts of tlie 
court  a r e  zn fit+, and  the  judge has  power, i n  liis discretion, to make 
such changes and  modifications i n  them a s  lie m a y  deem wise and appro-  
p r ia te  f o r  the administrat ion of justice, am1 to this  end he  m a y  hcar  
fu r ther  evidence, i n  open court,  hotli a s  to  tlle facts  of the  case and as t o  
the character  and  conduct of the  defendant. I n  re i l ~ . i t f u l n ,  93  S. C., 
587; A'. r .  Xan l : / ,  95 N. C., 661 ;  5'. G. S f ( ' i ~ n s ,  146 3. Cy., 679 ;  ('001~ 
v. Tel. Co., 130  N. C., 428. 

T h e  defendant, h o w e ~ e r ,  contends t h a t  when a portion of the first 
j u ~ l p e l i t  h a s  been complied n i t h ,  as  by tlle payment of the  fine im- 
posetl. a different rule  should obtain, i n  accord nit11 the just principle 
tha t  n o  nlan should be twice punished for  the same offense. 8 R. C .  L., 
244; A'. r .  C'rook, 115  N. C., 760; 8. v. Tl'cx~ren, 92 3. C., 825; k'.~ pr.ffl 
L u n g e ,  s u p r a .  

B u t  11ere the court llatl poner  to punis11 by both fine :~n t l  impri ion-  
rrierit. There was n o  modification of the ~ I ~ P J ~ C ' C  ~ i i t l i  wbpect to tliv 
payment  of a fine and cost. and  restitution of thc s toler~ property. 
Thougli tlie fine lawfully imposed i n  hot11 judgmcrlts \ \ as  paid, no p a r t  
of the l ~ r i s o n  sentence hat1 been served. I n  n o  ~ i e w  could the defciitlant 
be salt1 to  h a l e  been required to  suffer twicae f o r  t h e  same offense. 

r .  Ih t .  nlodif icat~on of the jutlgmcrlt during the t e r m  u a s  n i t l i in  tlir 
11on~'r and the cio~~~lcl  discretion of the t r i a l  jutlge. 

J u d g n m l t  affirmed. 

L E E  W d T I i I N S ,  DR.  FRED H E R B E R T ,  A. 11. SI l IOXS,  .J. C. TOITSSOS. 
A I D  OTIIERS, CITIZESS . \ 5 D  TASPATERS O F  C I I E I ~ O I ~ E E  C'OUST~. v. JOSH 
JOHSSOX,  IS'. R. DOCIiERT.  ASD W. P. ODTrJI, CON~TITUTISG TIIE 

GOARD O F  ETXCTIOXS O F  C H E R O K E E  COUSTP.  

(Filed 3 Septctnl~r .  1036.) 

Counties B b-Legislature has power to provide that one county commis- 
sioner shall be elected from each of three districts of a county. 

Ch. 526, Public-Local L a m  of 1935, proriding that Cherokee County 
slionld be diridcd into t h e e  districts :~nd  that one county con~missioner 
shonld be nominated and elected by thc qualified voters of each of the 
districts, is constitutional as  a valid exercise of legislative power over 
municipal corporations, the (+enera1 Assembly Iwing given express power 
by Art. V I I ,  see. 14, to change and modify the provisions of Art. VI I ,  
see. 1, relating to number and election of county commissioners. 
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. ~ I ' E A L  by tlic plaintiffs from judgment of H u r d i n g ,  J., sustaining 
demurrer entered at Chambers in TITaprsrille, 16 July,  1936. From 
CHEROKEE. Affirmed. 

l?d!c.ards cC. L ~ a i h c r w o o d  for  p l a i n t i g s ,  appe l lan f s .  
J .  D. X a l l o n e c  f o r  d e f e n d a n f s ,  appellees.  

SCIIEXCI~, J. This  is an action brought b- taxpayers of Cherokee 
County against the Board of Elections of said county to restrain the 
puttiug into effect the prorisions of chapter 526, Public-Local Laws of 
1033, upon tlie ground that said act is ui~constitutional and Toid. The 
coniplaint alleges that  the defendants "are proceeding to carry out and 
put in effect the provisions" of said act and pray judgment "that said 
chaptm 526 of the Public-Local Laws of 1935 be declared unconstitu- 
tional mid void," and that  "the defendants and each of them be re- 
atrailled and enjoined from in  any manner putting into effect and carry- 
ing out the provisions" of said act. 

The defendants demurred to the complaint upon the ground that  "the 
act rcfcrrctl to . . . was duly and regularly passed in accordance 
~ v i t h  the Constitution of the State of North Carolina, Article VII, 
see. 14, and is valid and within the legislative power," and for that  
rcasolt tlic complaint "does not set forth facts sufficicn: to constitute a 
cause of action." 

T l ~ c  act uiider consideration reads: 

" T h e  Gerzrral , lssenzbly of A-orth C a r o l i n a  d o  enac t :  
( (S~CTIOS 1. That  for the purpose of the nominatio~t and election of 

the immhers of the Board of Couiity Conlmissioners of Cherokee County 
tlie said coulity is liereby divided into threc districts, one commissioner 
to be noniinatcd and elected in and from each district: the districts to 
be numbered and designated as follows: 

"District Sumbcr  One to be composed of T'alleytown Township; 
District Sunibcr T n o  to be composed of Tomotla Precinct, Xurphy  
North Ward,  Xurphy  South Ward, Brassto~vn Prerinct, Peachtree 
Prc>ci~tct. and Burnt  Mceting Houac Prccilrct ; District Sumher  T h e e  
to be composed of all of the other precincts of Cherokee  count^-. 

('SEC. 2. Tha t  at the nest primary or convention to be held in 
Clicrokw County for the nomination of county officers, and every two 
-cars thcrenftcr, there shall be uominated hy each of the political par- 
ties of Chcrokec County onc comnlissioner for each of the three districts 
licrciii pro~icled for in section one of this act and those participating in  
snit1 p r i m n r ~  or convention, both as candidates and voters, shall be 
~*cstrictcd to the qualified voters of said district. The candidate so 
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noniinated f r o m  h i s  district shall be declared to be the candidate of h i s  
politic;11 p a r t y  and  duly noniinated for  the  general election i n  his  
district. 

"SEC. 3. T h a t  the  candidates so nominated f rom the  respccti\-e dis- 
t r ic ts  shall i n  the general elect1011 he voted on only hy t h e  qualified 
~ o t e r s  of each of said districts, a i d  one conlrnissiol:er f r o m  each of said 
dibtricts shall he clec1:cred electecl a county conin~i~. ioner  of Clierokcc 
County. 

L'S>ts. 4. T h a t  the  tlirec coniniissioncrs elected i n  and by said dis- 
tricts shall be me1 constitute the  Board  of County C'onim:ssioiiers of 
C'herokee County. 

"SEC 3. Tl iat  all  l a n s  and  clauscs of l a n s  i n  r o ~ ~ f l i c t  with the pro- 
\ is ions of this  act a r e  hereby repealed. 

((SEC. 6 .  T h a t  this act  ~ l i a l l  b~ i n  ful l  force and  effect f r o m  and  
a f te r  i ts  ratification. 

"Ratified this tlie 10th t l q  of X a y ,  ,\.D. 1935." 
I t  i. (.ontentlee1 Irj the plaintiffs tha t  this act is  i n  co i i t i a~c i i t ion  of 

s w t i o i ~  1. -Irtic*le TII, of the Cloii~titutioii of Sort11 ('arolilia, vliicli 
i c , ~ d s :  "SICTIOX 1.  Cfoliizfy Oficers. 111 t a c h  county there shall he 
clectcd biellnially by thcl qn:ll:fied I o t ~ b  thereof, az proT itled for  the 
clcc.tloli of ~ n e m b e r s  of tlic General  ,1iwmbly, tlie following officer. : -1 
t r e a ~ u r e r ,  register of dcctls, su rwyor ,  and  f i ~ e  con~mi~sloners ."  

T h e  co i~ tc l~ t io i i  of the l~laint i f fs  might  bc nlaintained but  fo r  sectioii 
I 4  of A\rticle TI1 of the Col~stitutiori of Sort11 ( 'arol ina,  nllicli reads:  
' S  1 I'ov P I ' S  of Cr(~nera1 Llsscw~bly Ocer -llun!c ipal Corporatzons. 
r 3 I l l e  G e l ~ e r a l  AIsee~nbly shall h a ~ c  ful l  power by s tatute  to  moil i f j ,  
r lmige ,  or abrogate a n y  and  all  of the proTisions of this  article, and  
suluititnte others ill their place, except ~ e c t l o n s  w e n ,  nine, and  thir-  
teen." 

Smcc  the :itloption of the  aforesaid wction 14, by the Cons t~ tu t iona l  
Con1cntion of IS;>, t l l t rc  h a ~ c  heell many  decisions of this Court  up-  
l io ld i i i~  legislation nlotlif> illg, changing, and abrogating the pro\ islons 
of -1rt1clc T1I. Tl'e :ire of the opinion, and so hold, t h a t  the act under  
considt~ration f:lll. n ell n i t l i in  the ful l  poncr  g i ~  en the Gcneral  Assem- 
bly by s ~ e t l o n  14, Alr t ic le  TI1 of thc S ta te  ( 'ons t~ tu t lon ,  and, therefore, 
that  hi$ Honor  ruletl correctly in lioltling t h a t  i t  nas  a valid and  sub- 
sisting Ian ,  and  111 o re r ru l ing  the t l ~ r n u r r c r .  See Hc17 rzss c. K ~ ~ g l 1  f, 
121 S. ('., 1 7 2 ;  _lu t [ t [  ( ' 0 .  r;. x c ~ < ~ i e i l : / f ' ,  147 1. ('., 461;  ~ ~ v L ~ ~ ~ ~ ~ L ~ J I ~ ( ' I * ~  

F .  C ' O I I ! I ~ L ~ S S ~ O ~ I ~ I . S ,  165 S. C., 632;  1T700dall z .  H!ghzcay Corn., 176 
S. C'., 3 7 7 ;  Ty11e l l  2;. I I v l l o ~ ~ u y ,  I s 2  S.  C., 6 4 ;  S f u f e  e x  w l .  O'A\-(icll c. 
Jci!tz( f f c  c f  a/ . ,  190 S. C'., 96 : Ellis 1 .  G w t  i t (  . 191  S.  C'., 761. 

Affirmed. 
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STATE v. L. A. YOUNG. 

(Filed 3 September, 1936.) 

1. Criminal Law G i-Handwriting expert should be allowed t o  give rea- 
sons f o r  his opinion based upon comparison of writings. 

IYliere the conclusion of a handwriting expert to the effect that the 
fo rwry  in question was not esecuted by defendant is properly admitted 
in evidence, it  is error for the court to esclude from the evidence the 
testimony of the espert as  to the reasons upon which ke based his con- 
clusion. since such testimonj- tends to  strengthen and enhance his testi- 
mony and afford the jury a n  opportunity to determine the soundness of 
his conclusion. 

2. Criminal Law L f- 
The admission in evidence of testimony of a handwriting esgert as  to 

some of the reasons for his conclusion that the forgery in question was 
not executed by defendant does not cure error in the esclusion of his 
testimony as  to other reasons for his coacll~sion. 

A l ~ ~ ~ ~ ~  by tlic defendant f r o m  XcElroy ,  J., a t  X a r c h  T e r m ,  1936, of 
B u s c o a r n ~ .  t r ia l .  

.ifforne?y-General Sect~i>cll a d  Assistant ilffornsy-General IIIcJlulla~t 
for flrc S f a f e .  

F.  E. Alley, Jr., a?~d  Jones &. Ward for clefcndanf, appellant. 

S c r ~ i ~ i c s ,  J. T h e  defendant was convicted upon  a two-count bill of 
indictment cllarging h im ~ i t h  forging a n d  ut ter ing a forged check pur-  
port ing t o  haye been drawn on t h e  account of the  A s h e ~ i l l e  Construction 
Comlmny v i t h  the F i r s t  S a t i o n a l  B a n k  and  T r u s t  C o n ~ p a s ~ y  of Ashe- 
villc, and, as  is stated i n  appellant 's brief, "there v a s  no question but  
ul int  t h e  c h ~ c k a  introduced by the S t a t e  were forged. T h e  only ques- 
tion was a s  to v h c t h e r  or not the  defendant  was the gui l ty  party." 

G. ,\. DcLantl, isitroduced a s  a witness fo r  t h e  defendmlt, was found 
by tlie court to be a handwr i t ing  expert,  and, a f te r  testifying that  he 
had  sccw the  defendant wri te  and  h a d  esaminecl checks adinittedly 
signed by him, was asked thc  following question and made the follo~v- 
ing rep ly :  

"Q. I n is11 you would state IT hcther o r  not, i n  your  opinion, having 
acen I;. ,I. young wri te  his  name and  o t h w  instrumer~ts ,  whether o r  
not the llnuic. Raymond C. Kil l iarns ,  on the  back of the allegccl forged 
c l l t ~ l i ~  is  i n  the  l innt lnr i t ing of I;. A. Y o u n g ?  

'(-\. I t  is liot, because the wri t ing 011 the back of the  checks is a 
smooth, eycu, fast  writing, and  the e n d o r s m ~ e n t s  on all  thew checks 



X. C.] FALL T E R X ,  1936. 453 

show considerably morc training in l iandr~r i t i l~g  than L. A\ .  Young 
could possibly exhibit a t  one time." 

To the latter part  of the answer, g i ~ i n g  the reasoils of the nitne-s for 
his opiiiioli, the court sustained an objection lodged by tlie State. -1nd 
later in his testimoi~y, in explaining n h y  he v a s  of the opiliion tliat the 
endorsement of tlic check alleged to hare  heen forged mas iiot 111 tlie 
handnrit ing of the clefc~itlarit, the \\itness testified: "1 fin11 tlrnt in tlie 
small letter (a' tlierr is a difference. I t  is written tn  o I\ a p ,  o p i  at tlie 
top and closed a t  the top. There is  a natural  dc\iation. X T t >  find 111 

specimen submitted that the 'a's' in practicallg e w r y  inqtalice are c l o s d  
Orice or tnice n c  find a small opc'l~iiig at  the top. bu t  tlip teiidcricg is 
tovard  closed. There is a certain set n a g  of ~ll:~liitig ~ I I O - P  'a'-.' ') The 
court liken ise sustained the objection of the State to tlic forcgoinq tr-ti- 
mony, and, ~ 1 ~ 0 1 1  rnotion of the State, struck from the rcmx,l botli of tllc3 
quotccl reasom g i ~ e r i  bg the n i t~ lcss  for his o1)inloll. Thl i  artloll of tliv 
court is dul j  amigiietl as error by the dcfend:int, a11t1 n c  are of tlic op111- 
ion, a i d  so hold. that such aesignmcnt of error niuqt be ~ui t :~ i i~et l .  

Our holding is based upon the fact that the conclusion of a hantl- 
writing expeTt as to tlie autliei~ticity or ~ ~ o r i a u t h e n t i c ~ i t ~  of :I qy ia turc ,  
standing alone, might be of little or no p roba t i~  e force, but if 111.; con- 
clusio~i be supportccl by cogent reasons, it  would be itrcilgtlieileil and its 
x alue as evidence correspontliilgly enhancecl. TT'llen the rcaqoiiq of the 
witness are given, the jury are afforded a better opportunity to  clctw 
mine the soundness of liis conclusio~~. 

I n  L. R. A., 1918-D, a t  page 6-17, it is n r i t t en :  ( T h e  e~iclellce of an 
expert in lianclnriting is of tn  o I-lnsses : (1) Wliere lie s~ inp ly  gi\ es 
his opinion-~rllieh ~iec'cisarily has only the \\ eight of his learning aiid 
character as recognized by the jury;  ( 2 )  TI here lie gires the reasons on 
~vliich his opinion is based. An expert ~ ~ i t r i c s s  in lla~lclwriting m : ~ y  give 
the reasons on nhich  lie bases his opiiiion. I t  1s reversible wror  to 
refuse to allow hinl to give tlie reabons for his opiuion, or to conduct the 
trial in wch  a manner tliat hc is unable to give con~lected reasons for his 
o i i i o ~ .  See, also, l ' e o p l e  v. Xolinr~itz, 58 A7. '1'. Supp., 155; V e n u f o  
v. Lizzo,  133 N. P. Supp.. 1066; S t a t e  v. fi?jno, 6S I<a11., 3-18. 

The fact that  the nitness was allowed, ni thout objection, to explain to 
some extent how and nliv he re:rclietl the conclusion that the check 
alleged to hare  been forged \ \as  not endorsed bg the defeiidaiit does not 
render harmless the striking from the record of n portion of liiz esplana- 
tion or of some of the reasons given. 

New trial. 
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THE TEXAS COMPAXY v. CITY Olp ELIZABETH CITY. 

(Filed 3 September, 1936.) 

1. Taxation C +Evidence held fo r  jury on  question of whether  personalty 
of nonresident acquired s i tus  here  f o r  purpose of taxation. 

The evidence on behalf of defendant city tended to shorn: Plaintiff, a 
nonresident corporation, purchased certain nlotor boats from a resident of 
this State \I lio lind theretofore listed and paid l~ersonal property tares  
thereon to defendant city. After the purchase of said boats, plaintiff 
colltinuccl to use them on the sounds and rivers of this State and the 
State of Virginia in transportiiig and delivering goods of plaintiff, as  they 
had been employed by plaintiff before their purchase under the terms of a 
contract with their former owner. Plaintiff did not remove the boats to  
the state of its incorporation or elsewhere, but continued to return them 
each neek-end to defendant city and tie thcm u p  a t  i ts  ilocks and wharves 
~vi thin the city. IIeld:  In  plaintiff's action to recover personal property 
taxes paid defendant city on said motor boats, the evidence was sufficient 
to be submitted to tlie jury on the question of whether said personal 
property acquired :I s i tus  within the city for the purposc: of taxation, and 
w r e  therefore subject to tasatioii by the c'ity under the exception to the 
wneral  rule that personal property is  subject to tasation a t  the place of 
tlle domicile of the owner. 

2. Appeal and Er ror  G c- 
Exceptions not cliscussed in appellant's brief are d fe~ned  abandoned. 

Rule 25. 

h 1 ' E - i ~  by plaintiff f r o m  Small, J., a t  N a r c h  'Term, 1936, of 
I'ASQ~OTASIL x~ error. 

T h i s  is  a n  action to recover the  s u m  of $900.00 pa id  by  the  plaintiff 
t o  tlle defendalit on 25 J a n u a r y ,  1935, under  protest, f o r  tases  levied 
by  the  defcniinnt f o r  t h e  year  1031, on cer tain motor boats o r  vessels 
ouneil by the plailitiff, on the ground t h a t  said taxes were un lanfu l ly  
levied by tlie defendant, f o r  the  reason tha t  tlle c i ty  of El izabeth C i t y  
n-as 11ot the s i f t r s  f o r  purposes of taxat ion of said motor  boats o r  vessels 
on  1 Apri l ,  1934. 

,It the t r i a l  i t  n as admit ted t h a t  t h e  plaintiff is  a corporation, organ-  
ized ulitler the laws of the S t a t e  of Delaware, wi th  i ts  pr incipal  office 
i n  tlle city of TTilmington i n  said state, a n d  t h a t  the  tlefelldant is  a 
munici1,nl corporation, organized under  t h e  lams of the  S t a t e  of N o r t h  
Carolina, with au thor i ty  to l w y  and  collect taxes f o r  municipal  p u r -  
poses on property, real  a n d  personal, located n i t h i n  i ts  clorporate limits.  

I t  u a s  fu r t lwr  admit ted t h a t  t h e  plaintifi' was the o n n e r  on 1 Apri l ,  
1934, of the motor boats or ressels nl l ich n e r e  assessed for  taxat ion by 
the  dcfcndallt fo r  tlie year  1934;  tha t  t h e  tases  levied 011 said motor 
boats or ~ e s s e l s  by the  defendant f o r  the year  193-1, alnounting to the  
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sum of $900.00, lvere paid by the plaintiff on 23 January,  1935, under 
protest; that  demand was duly made by the plaintiff for the refund by 
the defendant of the amount of said taxes; and that such demand was 
refused by the defendant prior to the commencel~lent of this action. 

Evidence m7as offered by both plaintiff and defendant tending to sup- 
port their respective contentions with respect to the situs for purposes 
of taxation of the motor boats or vessels owned by the plaintiff on 1 
April, 1934. 

The issue submitted to the jury was answered as follows: 
"Did the boats i n  question, for purposes of taxation for the year 1934, 

have their situs in Elizabeth Ci ty?  Ansver : 'Yes.' " 
From judgment that  it take nothing by its action against the defend- 

ant, the plaintiff appealed to the Supreme Court, assigning errors in 
the trial. 

ill. B. Simpson and  R. Clarence Dozier  for p la in f i f f .  
J .  TI' .  J e n n e f f e  and  J .  H .  Hall for defendant .  

COKKOR, J. On its appeal to this Court the plaintiff assigns as error 
the refusal of the trial court to instruct the jury, as requested by it,  in 
writing and in apt  time, that  "if you beliere all the eridence, and find 
the facts to be as the eridence tends to show. you nil1 answer the issue 
'No.' ', 

This assignment of error cannot be sustained. 
There was evidence a t  the tr ial  t ~ n d i n g  to show that  on 28 February, 

1934, the plaintiff, the Texas Company, a corporation organized under 
the laws of the State of Delaware, with its principal office in  the city 
of Wilmington in  said state, purchased from 11. L. Clark, a resident of 
Elizabeth City, i n  the State of North Carolina, fire motor boats, which 
had theretofore been used by the plaintiff, under a contract x i t h  the 
said M. L. Clark, in the conduct of its business in Elizabeth City, 
N. C. After their purchase, the plaintiff continued to use said motor 
boats in the conduct of its business in Elizabeth City, and mas so using 
said motor boats on 1 April, 1934. The  said motor boats had not been 
removed by the plaintiff from Elizabeth City, S. C., to the city of T i ] -  
mington, Del., or elsewhere. They made trips constantlp from the date 
of their purchase to the time of the trial, on the sounds and rivers of 
Xor th  Carolina and Virginia, transporting and delivering for the plain- 
tiff oils, gasoline, and other petroleum products, but returned each meek 
to Elizabeth City, where they were tied up  a t  the docks a i d  wharves of 
the plaintiff in said city, during each week-end. 

Pr ior  to 28 February, 1934, M. L. Clark, as owner of said motor 
boats, listed the same for taxation by the defendant, the city of Eliza- 
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beth City, and paid the taxes levied on said motor bcats annually by 
said city. On 1 April, 1934, the plaintiff listed for taxation by the 
defendant all its property, real and personal, located within the corpo- 
rate limits of Elizabeth City, other than  the motor bouts which it had 
purchased from 31. L. Clark on 28 February, 1934. The city of Eliza- 
beth City listed or caused to be listed the said motor boats as the prop- 
erty of the plaintiff, a t  an assessed valuation of $60,000, and levied taxes 
for the yenr 193-1 a t  the same rate as was levied by the said city on all 
property, real and personal, within its corporate limits. 

The evidence tending to show that  the actual situs for purposes of 
taxation on 1 April, 1934, of the motor boats owned by the plaintiff a t  
said date, was Elizabeth City, i n  the State of Nor ta  Carolina, was 
properly submitte,l to the jury, under a charge which correctly applied 
the law to the facts as they should be fou~ ld  by the jury from the evi- 
dence. See ilIecklenburg County v. Sterchi Bros. Storcs, Inc., ante, 79 ,  
185 S. E., 454, and cases cited in the opinion in that  case by Clarkson, 
J. Sce, also, Johnson Oil Refining Co. v. State of Oklahoma, 290 U.  S.,  
158, 78 L. Ed., 238, and cases cited in the opinion in  that  case by 
Hughes, C. J .  

The situs of personal property for purposes of taxation is ordinarily 
the domicile of the owner. Where, howewr, the owner maintains said 
property in a jurisdiction other than that  of his domicile, in the conduct 
of his business within such jurisdiction, the sifus of ssid property for 
purposes of taxation is its actual situs, and not that  of 11 s domicile. The 
exception to the general rule is now universally recognized by the courts, 
both Federal and state. 

Assignments of error appearing on the record, although based upon 
exceptions duly taken a t  the trial, but not discussed in the brief of 
appellant, filed in this Court, are deemed to have been abandoned, and 
for that  reason haye not been considered by this Court. Rule 28. 

The judgment ill the instant case is affirmed. 
N o  error. 

R. 0. MERCER, A 4 ~ M 1 ~ ~ ~ ~ ~ ~ ~ ~ ~ ,  V. ELLA K. WILLIAMS, EXECUTRIX, ET AL. 

(Filed 23 September, 1036.) 

1. Appeal and Error B b 
The theory of trial in the lower court is controlling on appeal. 

2. Negligence A c-Ordinarily, lessor is not liable to 1t:ssee for injuries 
resulting from disrepair of premises. 

The evidence tended to show that plaintiff's intestate, a lessee of the 
premises, was injured and killed when a part of a parapet wall on top of 



X. C.] FALL TERM, 1936. 457 

the leased premises fell through the roof and the two intervening fl~rors of 
the building and crushed intestatcl while lie was on the first floor of the 
building. that tlie va11 had been ~ e a l i e n e d  by :I fire which had clestro~etl 
tlie adjacent building 45 days previously, and that the wall ~ 1 - n ~  blown 
over in a severe windstorm. H e l d :  In the absence of allegations and 
evidence that the lessors failed to give notice of known or latent defects, 
or that lessors failed to repair the premises in breach of n col-enant to 
repair, defendants' motion to nonsuit was properlj- sustained. 

3. Landlord and Tenant B c- 

Under the common law rule obtaining in this jurisdiction, n l e ~ s o r  is 
under no implied covenant to repair the premises. 

4. Xegligence A c- 
The general rule is that a landlord is not liable to his tenant for per- 

sonal injuries sustained by reason of a defective condition of the demised 
premises unless the landlord contracts to repair and the tenant is injured 
as  a result of work negligently done in tlie l:~ndlord's undertakinz to 
repair. 

APPEAL by plaintiff f r o m  C o x p e r ,  Special Judge, a t  M a y  Term. 1936, 
of PASQCOTAAI<. 

C i r i l  action t o  recover damages for  death of plaintiff's intestate, 
alleged to have been caused by  t h e  ~iegl igent  fai lure  of tlefe~iclants to  
repair  leased premises i n  breach of covenant to repair,  or to give notice 
of knon-n defects. 

I n  September, 1933. plaintiff's intcstate and  D. D. L)udley l e a w l  from 
P. 11. n' i l l iams and  X r s .  E ldora  SllarFer a throe-stor)- brick building in 
El izabeth City, k n o ~ r n  as  the  I h m e r  Building, f o r  the purpose of con- 
duct ing a retai l  h a r d n a r e  business therein, under  the name of Carolina 
H a r d n a r e  Company. "The contrar t  m s  oral. Thcy  rented the build- 
i n g  a t  $35.00 a month i n  advance and tllej- n e r e  to do all  the  necesqarp 
repairs." 

Adjoining and  bounding the I i r a m e r  Building 011 the ~ l o r t h  n n a  the 
F l o r a  Building. T h e  roof of thc F l o r a  Building n a s  10 or 12 feet 
higher  t h a n  the  roof of t h e  X r a m e r  Builtling, and, by p e r m i s ~ i o n  of 
the olvners, there 11 as  superimposed upon the top  of the northern n al l  of 
the K r a m e r  Building a "parapet na l l "  f rom 8 to 1-2 feet in  height. 

O n  1 0  February ,  1934, t h e  F l o r a  Building was destroyed by fir(., and  
the parapet  wall, above mentioned, was left s tanding i n  a weakened and  
damaged condition. 

O n  20 N a r c h ,  3934, dur ing  a severe ~vindstorm, a section of this 
parapet  wall, near  the center and  approximately ten feet square, col- 
lapsed upon the  roof of the K r a m e r  Building, crashed through said 
roof and the two intervening floorq, fell  upon  plaintiff's intestate ant1 
killed him, who, a t  the time, was on  t h e  first floor of t h e  leased premises. 



455 IS T H E  S U P R E X E  COURT. [210 

Sllortly after the fire, and again fifteen or tn-enty clays later, the 
chief of police and assistant building inspector of Elizabeth City, in the 
discharge of his duties, examined the parapet wall in question and 
reported to N r .  Williams that '(the wall was all right and safe and there 
was not any danger in  it." I n  the meantime, however, the defendants 
had filed claim with the insurance company for $iOO, contending that 
the parapet wall would have to come down. This claim was finally 
adjusted for $200. 

From judgment of nonsuit entered at  the close of all the evidence, 
plaintiff appeals, assigning errors. 

XacLean, Pou & Emanuel, X .  B. Simpson, and R. Clarence Dozier 
for plainti@, appellant. 

Thompson d2 Wilson and illcilIullan d2 SlcAllullan ,for defendants, 
appellees. 

STACY, C. J. I n  vien- of the trial theory of the case, which is con- 
trolling on appeal ( I n  re Parker, 209 N. C., 693, 184 S.  E., 532), i t  is 
not perceived, upon the allegatiolis presently appearing, how the de- 
fendants can be held liable for plaintiff's intestate's death, unfortunate 
and distressing as it was. The allegation of negligent fsilure to repair 
the demised premises, in breach of a covenant to do so, is not made out. 
Inzprouement Co. v. C'oley-Uardin, 156 N .  C:., 255,  7 2  S. E., 312. Nor 
is it established by the eridence that the defendants neg'igently omitted 
to give notice of known or latent defects. Gaither v. Ge~zerator Co., 121 
K. C., 354, 28 S. E. ,  546. 

The plaintiff relies upon the unusuality of the situation and concedes 
that the general rule of liability as between landlord and tenant is not so 
favorable to a recowry. Hudson 7;. Silk Co., 155 N. C., 342, 117 S. E., 
165. Indeed, the cases of Tucker v. Yarn  Jfill, 194 .Y. C., 756, 140 
S. E., 744, and Fields v. Ogburn, 178 K. C., 407, 100 S E., 583, would 
seem to be sufficiently in point and illustrative of the principles involved 
to preclude a disturbance of the judgment of nonsuit. 

At the conlmon law, which obtains in  this jurisdiction, a lessor is 
under no implied corenant to repair, or to keep in repair, the demised 
premises. Improvement Co, v. Coley-Bardin, supra. *4nd even with 
a n  express agreement to repair, liability for personal injuries to the 
tenant, his family, servants, or guests, sustained by reason of i ts  breach, 
is ordinarily held to be beyond the terms of such agreement and not 
within the contemplation of the parties. Jordan v. Xi'ller, 179 N. C., 
73, 101 S. E., 550. Damages arising from such injuries are usually 
regarded as too remote, whether the action against the, landlord be in 
contract or in tort. 16 R. U. L., 1095. The general rule is, that  a 
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landlortl iq not liable to  his  tcnant  fo r  persolla1 injur ies  sustained by 
rcasoii of a t l e f c c t i ~ e  condition of the  d e n l i d  premise, uuless there be 
a contract to repair  wliicli the  laridlord undertakes to fulfill arid does 
liis work nc~gligrntly to the  i n j u r y  of the  tenallt. Fzeltls 1%.  Ogburn, 
s u p r a ;  C'olriiz 1%.  Bcals, 187 Mass., 230. 

T h e  f :~c t s  alleged and  ellovm a r e  not sufficient to  take the case out of 
the general rule. lierice on the  record as  presented, K C  a r e  of opinion 
the judgnient of l~olisuit 17 as  properly elitered. 

Affirmed. 

STATE r. MARTIN RIOORE. 

(Filed 23 September, 1936.) 

1. Criminal Law L e- 
An appeal from a judgment in a criminal prosecution must be taken to 

the term of the Supreme Court commencing next after the rendition of 
the judgment, and the appeal docketed fourteen days before the call of the 
district to which it belongs. 

2. Same- 
Where, from lack of time or for other cogent reason, a case is not ready 

for hearing in accordance with the Rules of Court, appellant may, within 
the time prescribed. file the record proper and move for certiorari. which 
motion is addressed to the discretion of the Court. 

3. Criminal L a w  L d- 
Where the record and transcript are  not docketed in the Supreme Court 

a t  the proper timc, and no certiorari is allowed, the Superior Court, on 
proper notice, may adjudge the appeal abandoned on proof of such facts. 

4. Criminal Law L e- 
An order of the Superior Court enlarging the time for serving state- 

ment of case on appeal and excegtions thereto or countercase, C. S., 643. 
as  amended by ch. 97, Public Laws of 1921, does not affect the Rules of 
Court prescribing the term to which the appeal must be taken and the 
time within which the appeal must be docketed. 

5. Same- 
The Rules of Court governing appeals are  mandatory and must be 

uniformly enforced, and they may not be set a t  naught by act of the 
Legislature, order of the Superior Court, or by consent of litigants or 
counsel. 

6. Same-Motion for certiorari allowed under t h e  facts of this case. 
Defendant, convicted of a capital crime a t  a term of court commencing 

two weeks before the nest succeeding term of the Supreme Court, failed 
to docket liis appeal within the time prescribed or to docket the record 
proper and move for certiorari. The State moved to dismiss, and defend- 
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ant entered a counter-motion for certiorari. Held:  Although the appeal 
is subject to dismissal under the Rules of Court, the State's motion is 
held in abeyance and defendant's motion for certiorari allowed, since the 
life of defendant is a t  stake. 

MOTIOK by State to docket and dismiss appeal. 
Counter-motion by defendant for cer t iorar i  to have case brought up  

from Buncombe Superior Court and heard on appeal. 

At to rney -Genera l  Seawe l l  a n d  A s s i s t a n t  A t t o r n e y - G e n e r a l  X c X u l l a n  
for  the S t a t e .  

S a n f o d  Sb'. B r o w n  for  d e f e n d a n t .  

S ~ a c r ,  C. J. At  the L \ ~ g ~ ~ t  Term, 1936, of Buncombe Superior 
Court, which convened 17 August, the defendant herein, Martin Moore, 
was tried upon indictment charging him with the murder of one Helen 
Clevenger, which resulted in a conviction of murder in the first degree 
and sentence of death. From the judgment thus entered, the defendant 
gaye notice of appeal to the Supreme Court, and by cons2nt was allowed 
45 days within which to make out and serve his statenlent of case on 
appeal, and the solicitor was given 30 days thereafter to prepare and 
file exceptions or countercase. 

The  Fal l  Term of this court commenced 31 August, and the call of - ,  

the docket from the Nineteenth District, the district to which the appeal 
belongs, was scheduled for Wednesday, 9 September. 

Observing that  no appeal bond had been filed (Rule 6, sec. 1 ) )  that  no 
applicationhad been i a d e  by the defendant to appeal in forrna pauper i s  
(8. c. S t a f f o r d ,  203 N .  C., 601, 166 S .  E., 734)) and that the record 
proper had not been docketed as a basis for motion for cer t i o rar i  to 
preserye the right of appeal as required by the rules [S .  v. M c L e o d ,  
209 N. C., 54, 182 S. E., 713; S. v. H a r r i s ,  199  N .  C., 377, 154 S. E., 
628). the Attornev-General of the State and the solicitor of the district. 

( 8  

on 5 September, supererogatorily notified counsel for defendant that  
motion to docket and dismiss the appeal would be made on 9 September, 
which was done. On the following day, 10 September, counsel for 
defendant appeared and moved for cer t iorar i .  

Under the-settled rules of procedure, an  appeal from a judgment 
rendered mio r  to the commencement of a term of the Sumerne Court 
must be brought to the next succeeding term; and, to provide for a 
hearing in regular order, i t  is  required that  the appeal shall be docketed 
here fourteen days before entering upon the call of the district to which 
i t  belongs, with the proviso that  appeals i n  civil cases (but  not so in 
criminal cases) from the First, Second, Xineteenth, and Twentieth 
Districts, tried between the first day of J anua ry  and the first Monday in 
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February, or between the first day of August and the fourth Monday in 
August, are not required to be docketed a t  the immediately succeeding 
tern1 of this Court, though if docketed in time for hearing a t  said first 
term, the appeal will stand regularly for argument. Rule 5, Vol. 200, 
p. 816, as amended, Vol. 203, 11. 856; S. u. Trull, 169 N. C., 363, 
85 S. E., 133. 

The single modification of this requirement, sanctioned by the de- . . 
clslons, is, that  where, from lack of sufficient time or other cogent 
reason, the case is not ready for hearing, i t  is permissible for the 
appellant, within the time prescribed, to docket the record proper and 
more for a certiorari, which motion may be alloxed by the Court in its 
discretion, on sufficient showing (8. v. Angel, 194 S. C., 715, 140 S. E., 
$27)) but such writ is not one to nhich  the moxing party is entitled as 
a matter of right. S.  v. Farmer, 188 K. C., 243, 124 S. E. ,  562. The 
issua~ice of a writ of certzorari, however, does not perforce change the 
time already fixed by agreement of the parties, or by order of court, for 
serring statement of case on appeal, and exceptions or countercase. 
Smith 2.. Smith,  199 N. C., 463, 154 S.  E., 737. 

I f  the record and transcript are not docketed here a t  the proper time 
and no cert~ornri is allowed, tlle court below, on proof of such facts, 
may, 011 proper notice, adjudge that  tlle appeal has been abandoned, 
arid proceed in the cause as if no appeal had been taken. S. v. Taylor, 
194 S. C., 738, 140 S. E., 728; Dunbar v. Tobacco Growers, 190 N .  C., 
608, 130 S. E., 505; Jordan v. Simmons, 175 N. C., 11. 540, 95 S .  E., 
919; A r e r y  v. Pritchard, 93 N. C., 866. 

S o r  is the situation bettered when the time for serring statement of 
case on appeal and exceptions thereto or counter-statement of case is 
enlarged by order of the judge trying the case as he is authorized, in 
his tliscrction, under C. S., 643, as amended by chapter 97, Public L a n s  
1921, to do, for this statute gives him no more authority to abrogate the 
rules of the Supreme Court than litigants or counsel would have to 
impinge upon then1 by consent or agreement. 1T7aller v. Dudley, 193 
N. C., 354, 137 S. E., 149; Cooper v. C'ornrs., 184 N. C., 615, 113 S. E., 
569. 

Tl'e hal-e held in a number of cases that  the rules of this Court, govern- 
ing appeals, are mandatory and not directory. Calvert v. Carstarphen, 
133 S. C., 25, 45 S. E., 353. They may not be disregarded or set a t  
naught (1) by act of the Legislature (Cooper v.  Comrs., supra), (2)  by 
order of the judge of the Superior Court (Waller v. Dudley, supra), 
(3)  by consent of litigants or counsel. S. v. Farmer, supra. The Court 
has not only found it necessary to adopt them, but equally necessary to 
enforce them and to enforce them uniformly. Womble v. Gin C'o., 194 
S. C., 577, 140 S .  E., 230. See Porter z.. R. R., 106 N. C., 478, 11 
S .  E., 513, for  summary of the decisions. 
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I n  the case a t  bar,  the  defendant 's appeal  was due to be heard, o r  the 
Cour t  informed as  to  why i t  was not ready f o r  hearing, a t  t h e  call of 
the Nineteenth District,  which was on  9 September. T h e  motion of the 
Attorney-General, therefore, is  well advised and is supported by numer-  
ous authorities. S. v. Crowder, 1 9 5  K. C., 335, 142 S. E., 222;  S. v. 
Trull, supra; Pruitt v. Wood, 199 N. C., 788, 156 S. E., 1 2 6 ;  Pentuff 
v. Park, 195  X. C., 609, 1 4 3  S. E., 1 3 9 ;  14'omble v. Gin Co., supra; 
Trust Co. v. Parks, 1 9 1  K. C., 263, 1 3 1  S. E., 637;  Finch v. C'omrs., 
190 N. C., 154, 129 S. E.,  195. 

O n  t h e  other  hand,  t h e  defendant 's l i fe  i s  a t  s take;  he  shows mer i t ;  
a n d  while he  offers lit t le or no excuse f o r  his  laches, still  we a r e  dis- 
posed t o  hold the  State's motion i n  abeyance, a n d  to g r a n t  h i m  his  writ.  
T h i s  will issue, a n d  the  cause will be set f o r  hearing, tentatively a t  least, 
a t  the end of the  call of the  Seventh Distr ic t  a t  the p rewnt  term. 

Certiorari allowed. 

M. G. W R I G H T ,  TRADIXG AS W R I G H T  P U R I T Y  I C E  AR'D FUEL COMPANY, 
v. D.  PER'DEII  G R O C E R Y  COMPANY. 

(Filed 23 September, 1036.) 

1. Negligence D d-Instruction held for  error  i n  failing t o  charge t h a t  
contributory negligence bars  recovery if it concurs in pvoducing injury. 

A11 instruction that  the burden was on defendant to prove that plain- 
tiff's negligence was the prosimate cause of the injury in order for de- 
fendant to sustain the defense of contributory negligenc~: is he ld  errone- 
ous for failing to instruct on the element of concurrin: or covperating 
negligence, it  not being necessary that contributory negligence be the sole 
proximate cause of the injury in order to bar recovery, it  being sufficient 
if such negligence is one of the proximate concurring causes of the injury. 

2. Appeal and  E r r o r  J e- 
An erroneous instruction upon a defense raised by the answer and 

sugported by defendant's evidence cannot be held 11arml:ss upon defend- 
ant 's appeal upon plaintiff's contention that  the error x a s  immaterial 
because defendant's evidence was insufficient to support ]:he defense. 

APPEAL by  defendant f rom Small, J., a t  N a r c h  Term,  1936, of 
PASQ~OTAXK. K e w  trial.  

Action to recover damages f o r  i n j u r y  to  plaintiff's truck, alleged to 
l i a ~ e  been caused by the negligence of t h e  defendant. 

Upon  allegations of negligence, contr ibutory negligencc, a n d  damages, 
and  the  testimony i n  support  thereof, appropr ia te  issues were submitted 
to the j u r y  and al l  answered i n  f a r o r  of the  plaintiff, and  f r o m  judgment 
i n  accordance therewith defendant appealed. 
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J.  H. LeRoy, Jr., for plaintiff, appellee. 
Tl'orth & Homer  for defendant, appellant. 

DETIN, J. The only assignment of error is  to the judge's charge on 
the issue of contributory negligence. The  defendant complains that  the 
court below failed to properly instruct the jury on this phase of the 
case. I t  appears from the record that  the court, after properly defining 
negligence and proximate cause, used this language with reference to 
the first issue: "If you are satisfied by the greater weight of the evi- 
dence, first, that  the defendant was negligent, and, second, that  the 
defendant's negligence was the proximate cause of the injury, you would 
ansx7er the first issue 'Yes.' I f  not so satisfied, you would answer it 
'No,'" and that  he charged the jury on the second issue as follows: 
"The burden of that  issue is on the D. Fender Company to satisfy you, 
by the greater weight of the evidence, the same degree of proof, that  it  
was the plaintiff's negligence that  caused the in jury  to plaintiff's truck. 
I f  you are satisfied, by the greater weight of the evidence, that  the plain- 
tiff's negligence mis  the proximate cause of plaintiff's injury to his 
truck, you will answer the second issue 'Yes.' I f  you are not so satisfied, 
you will answer the second issue 'No.' " 

The defendant complains that  the vice of this charge consisted in the 
failure to properly define contributory negligence and the omission from 
the instructions thereon of the element of concurring or cooperating negli- 
gence. And from the record before us we are constrained to the view 
ihat  the learned judge inadvertently overlooked this material aspect of 
the case. 

I n  Noore v. Iron Works,  183 N .  C., 438, S facy ,  C. J., in accord with 
the uniform decisions of this Court, defined contributory negligence as 
follows: "Contributory negligence, such as will defeat a rccovcry in a 
case like the one a t  bar, is a negligent act of the plaintiff, xvhicli, con- 
curring and coaperating with the negligent act of the defendant, therclby 
becomes the real, efficient, and proximate cause of the injury, or the 
cause ~vithout which it would not ha re  occurred." Uoszcell v. Hosiery 
,Wills, 191  N. C., 549;  Inge v. R. R., 192 N. C., 522. 

The  plaintiff's negligence need not have been the sole proximate cause 
of the injury. I f  his negligence was one of the proximate causes, the 
plaintiff would not he entitled to recover. To charge the jury that  the 
burden nTas on the defendant to show that  the plaintiff's negligence was 
the proximate cause of the in jury  would exclude the idea of the concur- 
ring negligence of both plaintiff and defendant proximately contributing 
to the injury. Scott v. Tel.  Co., 198 K. C., 795; h n s f o r d  v. X f g .  Co., 
196 K. C., 510; West Const. Co. v. R. R., 184 S. C., 179. 

The in jury  complained of occurred in  the State of Virginia, and the 
courts of t h a t  state ha re  held instructions similar to those complained of 
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i n  t h e  case a t  bar  to  be erroneous i n  t h e  respects herein pointed out. 
Powhatan Lime Co. v. A$eck's Administrator, 115 Va., 643;  Sorfolk & 
Western R.  R.  v. Cromer's Administratrix, 99 Va., 763;  Richmond 
Traction Co. v. Martin's Administrator, 102 Va., 209. A s  was said by 
Keith, P. J., i n  Sorfolk & Western R. R. v. Cronzer's Administratrix, 
supra: "The very te rm 'contributory negligence' implies t h a t  i t  need 
not be the exclusive cause of t h e  in jury .  1.t is  enough if i t  contributes 
to  t h e  injury." 

T h e  plaintiff, however, argues t h a t  there was here n o  evidence of 
contr ibutory negligence, a n d  t h a t  a n y  omission on  the  p a r t  of the  judge 
i n  his  charge on this  issue was immaterial  and  h a r m l e s , ~  

W e  cannot  concur i n  th i s  view. Contr ibutory negligence rvas set u p  
i n  the  answer, and  a f te r  the evidence was presented, the  court  submitted 
t h e  proper  issue addressed to the  question thus  raised. T h e  evidence on  
this issue was sufficient to  w a r r a n t  i t s  submission to the  jury. 

For. the  reasons herein set out, the re  mus t  be a 
N e w  trial.  

CITIZENS BANK OF MARSHALL v. GRA4DT GSHAGAX ET AL. 

(Filed 23 September, 1036.) 

1. Executors and Administrators D h-Complaint declaring on note and 
maker's assignment of his interest in estate held insufficient to allege 
cause of action against executors of the estate. 

Plaintiff brought this action against the malier of a note and against 
the executors of his father's estate, alleging that the m , ~ k e r  had assigned 
his interest in his father's estate as  collateral security for the note, and 
that  the executors owed the malier a sum in excess of the note which had 
not been paid to  plaintiff. Held: A motion to dismiss as  to one of de- 
fendants on the ground that  she had never qualified as  a n  executrix 
should have been allowed, and the other executors' dzmurrers in their 
individual and representative capacities should hare  been sustained, the 
complaint stating no cause of action against them individually, and its 
allegations being insufficient to state a cause against them in their repre- 
sentative capacity, since plaintiff did not allege the facts upon which he 
concluded they owed the maker the sum alleged, or that the sum alleged 
was covered by the maker's assignment. 

2. Pleadings A a- 
The complaint must state in a plain and coi~cise manner all facts neces- 

sary to enable plaintiff to recover. C. S., 506, 535. 

3. Pleadings D e- 
A demurrer admits facts properly pleaded, but not inferences or con- 

clusions of lam. 
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4. Pleadings E d- 
Where i t  is determined on appeal that defendants' demurrers should 

hare been sustained, plaintiff mag ask to be allowed to amend its com- 
plaint. C. S., 515. 

APPEAL by defendants, other than Grady Gahagan, from AlcElroy,  J., 
at  JIarch Term, 1936, of MADISON. 

Civil action to recover $1,210, balance alleged to be due on prorriissory 
note, executed by defendant Grady Gahagan to plaintiff, and secured by 
assignment of maker's interest, as heir or legatee, in his father's estate. 

The complaint declares upon the note and assignment. Grady Gaha- 
gan filed answer, and the cause is now pending between him and the 
plaintiff. 

I n  respect to the other defendants, i t  is alleged that  the said "defend- 
ants, executors of the last will and testament of Wade Galiagan, are 
now clue and o ~ ~ i n g  to the defendant, Grady Gahagan, arid unpaid to 
this plaintiff, the sun1 of $1,697.33." 

Motion lodged by Bonnie Gahagan to dismiss action as to her, or to 
strike out her name as defendant, because she had never qualified as 
executrix. Overruled; exception. 

Demurrers interposed by the defendants, individually and as execu- 
tors, on ground that complaint does not state facts sufficient to consti- 
tute cause of action as to them, either in their official capacity or as 
individuals. Overruled ; exception. 

Defendants appeal, assigniiig errors. 

D o n  C.  Y o u n g ,  John H .  McE'lroy, and J .  Co leman  R u m s e y  for plain- 
ti#, appellee. 

C a l v i n  R. E d n e y  and J a m e s  E.  Rec tor  for defendants ,  appellants.  

STACY, C. J. The motion of Bonnie Gahagan that  she be eliminated 
as a defendant seems well founded and should have been allowed. Win- 
ders I;. h'outherlund, 174 K. C., 236, 93 S. E., 726; W o r t h  v .  T r u s t  C'o., 
152 S. C., 2-12, 67 S. E., 590. Indeed, it is not alleged in the complaint, 
other than inferentially perhaps, that  any of the defendants eyer quali- 
fied as executors under the d l  of Wade Gahagan, deceased. 

The complaint alleges no cause of action against the defendants, indi- 
ridually. Hence, the t leniurr~r  thus interposed should h a ~ e  been sus- 
tained. 

S o r  is it  thought that  sufficient facts are stated to constitute a cause 
of action against the executors. The allegation of the amount "no~v due 
and o~ving the defendant Grady Gahagan" seems only a conclusion of 
the pleader. The facts upon which this conclusion rests are not stated. 
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I t  is not alleged how the indebtedness arose or that i t  is covered by 
plaintiff's assignment. 

While "unnecessary repetition" is condemned by the statute, C. S., 
506, and allegations of pleadings are to be construed liberally "with a 
view to substantial justice between the parties," C. S., 535, still i t  is a 
necessary requirement that  the complaint shall contain "a plain and 
concise statement of the facts constituting a cause of action," C. S., 506, 
which means that  i t  shall contain a plain and concise statement of all 
the facts necessary to enable the plaintiff to recover. Comrs. v .  XcPher -  
son, 713 N .  C.,  524; Ins .  Co. v .  Dey ,  206 K. C., 368, 174 S. E., 89. 

A demurrer admits facts properly pleaded, but not inferences or con- 
clusions of law. Distributing Corp. v. Jfaxzcell, 209 N. C., 47, 188 
S. E., 78.2; Phillips v .  Slaughter, 209 h'. C., 543, 183 S. E., 597; TIussey 
v .  X idd ,  209 N .  C., 232, 153 S. E., 353; Phifer v .  Berry 202 IT. C., 388. 
163 S. E., 119. The present complaint would seem to be bad as against 
the demurrers. 

I t  is still open to the plaintiff, however, to ask to be allowed to amend 
its complaint, if so advised. C. S., 515; Oliver v. ITood, Comr., 209 
S. C., 291, 183 S. E. ,  657. 

I t  should be observed that this is  not an  administration suit. Rigsbee 
9. Rrogden, 209 N. C., 510, 154 S. E., 24. 

Reversed. 

MORGAN V. WALKER, ADMINISTRATOR. T-. G. R. LOYa4LL ET AL. 

(Filed 23 September, 1936.) 

Torts B a-Held: Xeither complaint nor answer alleged cause against 
party joined as  codefendant on motion of original defendant. 

Defendant had another party joined as codefendant, and filed answer 
denying negligence on his part and alleging that the negligence of his 
codefendant was the sole proximate cause of the injur,g in suit, but de- 
manding no relief against his codefendant. Held: The demurrer of the 
party joined should hare been sustained on authority of Bargeon v. 
Transportation Co., 196 N. C., 776. neither the complaint nor the answer 
of the original defendant alleging any cause of action against him, and 
C. S., 615, permitting contribution among joint tort-feasors. being in- 
applicable since the answer of the original defendant alleges sole lia- 
bility on the part of his codefendant and not joint tort-feasorship. 

APPEAL by defendant administrator from Grady, ,T., at  February 
Term, 1936, of P a s ~ u o ~ m ~ i .  

Civil action to recover damages for alleged wrongful death. 
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Tlie original summons \\as not serred on the receirers of the Norfolk 
Southern Railroad;  whereupon the clefendant administrator, upon mo- 
tion, procured an  order nlaking the receirers parties, and summons was 
duly issued and s e r ~ e d .  Tlie administrator filed answer denying lia- 
bility and alleging that  plaintiff's intestate's death v7as caused by the 
sole negligence of the recei7-erq. S o  relief. honerer, is asked against 
tlie receivers by the defendant aclministrator. 

Tlic receirers demurred to the romplaint and to the answer of the 
defendant administrator upon the ground that neither pleading states 
facts sufficient to constitute a c a u s ~  of action against them. Demurrcr 
sustained, from n hich ruling the defendant administrator alone appeals. 

S o  counsel appearing for p laint i f l .  
J o h n  H. H a l l  for d e f e n d a n i ,  a d m i n i s t r a f o r ,  appel lant .  
T h o m p s o n  (e. TTCT'il.~on for d ~ f c n d a n f s ,  receivrrs,  a p p ~ l l e e s .  

STACY, C. J. Tlie judginmt of tllc Superior Court must he affirmed 
on authorit. of R a ~ g e o n  7.. T r n n s p o r f a f i o n  Co., 196 N .  C., 776, 147 
S. E., 299, ~ ih i c l i  is co~ltrolling upon tlie facts prcjsently oppc:rrii~g of 
record. The t11o cases arc not diitiiigu~shnhle by reason of the amend- 
ment to C. s., 618, enacted 27 February, 1929, permitting contrihntion 
hetneen joint tort-fcapore, because the allegation of the defentlaut ndn~iri- 
istrator is one of &ole liability on the part of t h ~  r ece i~  ers, if nny lin- 
hilit, a t  all, and not o m  of joint tort-feasorsl~ip. Bal l lngrr  c. T l l o n z a ~ ,  
19.5 S. C., 517, 1-12 S. E., 761. 

Sotl i ing can he added to nliat n aq wid in the Ktrrgron t a x ,  supra ,  
71 l ~ e r c  th(, late , J t ~ i f ~ (  I' o g d e ~ ,  n it11 his n.ual clarity ant1 concivnc~q~. 
covers tlic nllolc matter. Tllc dcri4on iq tlircctly in point and i.; deci- 
,.ire of thc preqe~it appeal. 

Affirmed. 

F L O S S  SLT,ISOS r. H. GRADT R E A G A S .  HARRY I,. PARKER,  a s n  SAM 
A. JOI-ISSOS, CO?IIIIISSIOSERS OF BCKCOMBE COUXTT ATD E X  OFE'ICIO 
TRUSTEES OF THE SW;lSSi\?;OA \\-ATER AND SEWER D1STI:ICT. A ~ D  

BUNCORIBE COUSTY.  

(Filed 23 September, 1036.) 

Drainage Districts B &Owner of land within sanitary districts may not 
escape levy of tax on ground that his land cannot be benefited. 

A special tns levied upon all property ~i t l1 in  the boundaries of n sani- 
tary district under express statutory authority will not be declared invalid 
as to a n  onner of land nitliin tlie district because the  land of qnch 
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owner is not and cannot be benefited by water or sewer lines which have 
or may be constructed within the district because the tlspography of the 
land renders the construction of such lines to his land economically 
prohibitive. 

APPEAL by plaintiff from H c E l r o y ,  J., at  May Term, 1936, of 
B ~ K C O M B E .  Affirmed. 

This is an  action to enjoin the collection of taxes levied by the de- 
fendants on property, real and personal, located within the boundaries 
of the Swannanoa Water and Sewer District in Buncombe County, and 
owned by the plaintiff, on the ground that  said taxes are illegal for thc 
reasons set out i n  the complaint. 

At the tr ial  it  was agreed by and bet1vet.n the plaintiff and the de- 
fendants : 

"1. That  the plaintiff is a citizen and resident of the county of Bun- 
combe and of the State of Xor th  Carolina, and that  the individual de- 
fendants constitute the Board of County Commissioners of Buncombe 
County, and as such are  ex o f i c io  trustees of the Smann,moa JTater and 
Sewer District; that  the defendants named as commi~sioners and ex 
of ic io  trustees of the Swannanoa Water and Sewer District, as such, are 
charged with the duty of levying and collwting taxes due the county 
of Buncombe, and also the Swannanoa Water and Sewer District. 

"2. That  chapter 341 of the Public-Local Laws of Xorth Carolina, 
Session 1923, is entitled 'An act to create sanitary d~st r ic ts  in Bun-  
combe County, and describing their purposes and powers'; and that the 
General .lssembly of North Carolina, by chapter 249, Public-Local 
Laws of S o r t h  Carolina, Session 1927, enlitled 'An act to rat ify and 
approye the incorporation of the Swannanoa Sanitary Sewer District, 
heretofore created by the Board of Commissioners of Buncombe County, 
under the prorisions of chapter 311, Public-Local L a w  of Sort11 Caro- 
lina, Session 1923,' authorized, ratified, and ronfirmed all the proceedings 
taken by the.Board of County Commissioners of Buncombe County in 
creating the Swannanoa Water and Sewer District; and that  thereafter 
the General Assembly of S o r t h  Carolina by chapter 139, Public-Local 
Laws of North Carolina, Session 1931, entitled 'An act to amend 
chapter 249, Public-Local Laws of Kor th  Carolina, Session 1927,' 
authorized the Board of County Commissioners of Buncombe County 
to take over all properties of the trustees of' the Swannmoa Water and 
Sever  District, and thereby vested in said Board of County Commis- 
sioners, as of 4 Xarch,  1931, all the powers and duties of the trustees 
of said district, including specific povers and duties of maintaining and 
operaling said district, and for the purpose of so maintaining and 
operating said district, to  levy and collect taxes upon property within 
the territory of said water and sewer district; and that  said Board of 
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County Commissioners are now operating and maintaining said district 
and have leried a tax upon the lands and premises of the  lai in tiff 
herein, and upon the lands of other persons located within said territory. 

"3. That  the defendants, as members of the Board of County Commis- 
sioners of Buncombe County, have included in their 1935-1936 budget a 
maintenance and a debt service tax, making a total levy of 31 cents on 
the one huiidred dollars valuation on all property within said sanitary 
water and sever district, and a t  the time of including the levy of the 
tax aforesaid the plaintiff mas and is  now the owner of property, real 
and personal, located within said water and sewer district, and defend- 
ants  ha^-e levied upon said property of the plaintiff the tax as aforesaid. 

"4. That  pursuant to the acts of the General Assembly of North 
Carolina hereinbefore mentioned, the trustees of said district hare  cou- 
structed sener lines under the provisions of tlie same; that  the main 
sever line, as constructed by the said trustees, is more than three miles 
from the lands of the plaintiff; and that  said trustees endeavored to 
comstruct a branch or trunk line sewer and to service the lands and 
premises of the plaintiff, and other persons, approximately file years 
ago, but defendants do riot now have any funds with which to complete 
said branch line and semer. 

"5. That  the lands and premises of the plaintiff are located in a deep 
gorge or \-alley, surrounded by mountains, and by reason of its topo- 
graphical situation, from an  engineering standpoint, it  mill be practi- 
cally impossible and prohibitive for financial reasons for the defendants, 
or their successors in office, ever to give sewer service to any of the lands 
of the plaintiff located within the boundaries of said water and sewer 
district." 

On the foregoing agreed facts, the court was of opinion that  the tax 
levied by tlie defendants on the property of the plaintiff is not illegal, 
and so adjudged. 

From judgment denying the relief prayed for in his complaint, the 
plaintiff appealed to the Supreme Court. 

W .  G. For tune  and  Sale ,  Penne l l  CG Pennel l  for plaintif f .  
E r u n d o n  P. Hodges  and  Cl in ton  Ti. liughes for defendants .  

PER CURISM. The validity of the special tax levied by the defendants 
on property, real and personal, located within the boundaries of the 
S ~ a n n a n o a  Water and Sewer District, under express statutory author- 
ity, is not challenged by the plaintiff. H e  contends that  the tax levied 
on his property located within the boundaries of said district is illegal, 
because, on the facts admitted a t  the trial, his property is not and 
cannot he benefited by the water or sewer lines which have been or 
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which may hereafter be constructed within said district. This conten- 
tion cannot be sustained. See V a l l e y  F a r m s  Co.  v. Westches ter  C o u n t y ,  
261 G. S., 155, 67 L. Ed., 585. I n  that  case i t  is held that  "property 
may be included within a district for the construction of a sewer for 
house drainage, and assessed a t  its taxable value, although it can d e r i ~ e  
no benefit from the sewer without a large additional outlay not yet 
planned, without depriving the owner of the properly without due 
process of l ax ,  in violation of the Federal Consti tut io~." This prin- 
ciple is in accord with the decisions cited in the opinion by Ill?. Jus t i ce  
~VlcReyno lds .  

The judgment is 
Affirmed. 

FIRST AR'D CITIZER'S NATIONAL BANK v. SUDIE TOXEY, W. C. 
LLOYD TOXEY, SARAH J. TOXEY, AND J. H. AYDLETT. 

(Filed 23 September, 1936.) 

1. Bills and Notes H c- 
IVhere a party denies that he endorsed the note sued on or authorized 

his signature thereto, evidence that he endorsed the original note, and 
that the note sued on was executed in renewal of the original note, is 
competent on the issue. 

2. Evidence E d- 
Statements made by agents or employees after completion of the trans- 

action in question are inadmissible against the principal. 

3. Appeal and Error A c- 
Where a party dies pending appeal, his personal representative will be 

made a party by order of the Court. Rule 37. 

&PEAL by defendant J. H. Aydlett from S m a l ~ ,  J. ,  :it J Iarch  Terln, 
1936, of PASQUOTAKK. N o  error. 

Thi3 is an action to recover on a note for 8500.00, payable to the 
plaintiff. The note was due on 26 September, 1932. The action Tias 
begun on 9 September, 1935. 

I t  is alleged in the complaint that  the note sued on m s  executed by 
the defendants Sudie Tosey and W. C. Lloyd Toxey, as makers, and 
by the defendants Sarah J. Toxey and J. H. Aydlett, as endorsers. 

Judgment by dcfault for want of answers was rendel-ed by the clerk 
of the Superior Court of Pasquotank County, in favor of the plaintiff 
and against the defendants Sudie T o x e ~ ,  TIT. C. Lloyd T ~ x e y ,  and Sarah  
J. Toxey. 

The defendant J. H. Aydlett filed an answer in xhicli he denied that  
he endorsed thc note sued on, and alleged that  he dtd not write or 
authorize anyone to write his name on the back of the note sued on. 
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At  the tr ial  the issues were answered by the jury as follows: 
"1. Did the defendant J. H. Aydlett endorse the note sued o n ?  d n -  

swer: 'Yes.' 
"2. I n  what amount, if any, is  the defendant J. H. Aydlett indebted 

to the plaintiff on the note sued on, dated 26 August, 19322 Answer: 
'$500.00, with interest from 26 September, 1932.' " 

From judgment in  accordance with the verdict, the defendant J. H. 
Aydlett appealed to the Supreme Court, assigning as errors rulings of 
the tr ial  court with respect to evidence. 

John H.  Hall for plaintif. 
M .  B. Simpson for defendant. 

PER CURISM. At the trial evidence was offered by the plaintiff tend- 
ing to  show that  the note sued on was tendered to and accepted by the 
plaintiff in renewal of a note payable to  the plaintiff, which mas executed 
by the defendants Sudie Toxey and W. C. Lloyd Toxey, as makers, and 
by the defendants Sarah  J. Toxey and J. H. Aydlett, as endorsers. The 
defendants' objection to this evidence was overruled. The  evidence was 
competent as tending to show that  the defendant had endorsed the note 
sued on, as the evidence for the plaintiff tcnded to show. The decision 
in American Bank and Trust Co. v. Harris, 180 N. C., 238, 104 S. E., 
458, is not applicable in this appeal. 

Eridence was offered by the defendant tending to show statements 
made by officers and employees of the plaintiff, subsequent to the accept- 
ance by the plaintiff of the note sued on, to the effect tha t  the name of 
the defendant appearing on the back of the note was not in his hand- 
writing. This  evidence was properly excluded. See Hamrick v. Tele- 
graph C'o., 140 N.  C., 151, 52 S. E., 232. 

We find no error i n  the trial. The judgment is  affirmed. 
While this appeal was pending in this Court, the defendant J. H. 

Aydlett died. H i s  administrator, Ju l ian  E. Aydlett, was duly made a 
party defendant by an  order made by this Court. Rule 37. 

N o  error. 

ANDREW J. BLANKENSHIP  v. THE EQUITABLE L I F E  ASSURANCE 
SOCIETY O F  THE UNITED STATES. 

(Filed 23 September, 1936.) 
Insurance R c- 

Evidence that plaintiff, insured under an employee's group policy, was 
disabled as defined in  the policy a t  the time he ceased to be an employee 
he ld  sufficient to be submitted to the jury in this case. 
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APPEAL from Oglesby, J., at  January  Term, 1936, of HAYWOOD. XO 
error. 

Chester A. Cogburn and Smuthers, Martin & McCcy for plaintiff, 
appellee. 

DuHose d Orr for defendant, appellant. 

PER CURIAM. This is an  action to recover for total and permanent 
disability upon a certificate issued to the plaintiff, as an  employee of 
the Champion Fibre Company, to which the defendant had issued a 
group life, health, and accident insurance policy. 

The defendant admitted that  the group ~ o l i c y  and certificate were in 
effect on and before 16 June, 1932, the date plaintiff ceased to work for 
the fibre company, but denied that  the plaintiff was totally and perma- 
nently disabled a t  that time as contemplated by the policy and certifi- 
cate, and on appeal contends that  its demurrer to the evidence and 
motion for judgment of nonsuit should have been sustained. 

The defendant contends that  this case is governed by Thigpen v. 
Insurance Co., 204 N .  C., 551; Boozer v. Assurance Society, 206 N. C., 
848, and similar cases. The plaintiff contends that  the case falls within 
the principle enunciated in  Smith v. Assurance Society, 205 N .  C., 387, 
and Fore v. Assurance Society, 209 N.  C., 548, and cases there cited. 

The evidence tended to show that the plaintiff began work for the 
Champion Fibre Company on 1 December, 1931, and in  December, 1931, 
he failed to work for several weeks on account of illnc?ss, but resumed 
work and continued i t  until 16 June, 193.2, when he suffered a serious 
attack with his head and was forced to quit work; that  he  was uncon- 
scious for several days and was treated by a physician; that in 1934 for 
a month or two plaintiff vorked on a PWX improvement project a t  
Morning Star  Schoolhouse, and in February, 1935, he worked awhile 
repairing sanitary privies, and later worked in  a cannery project of the 
PWA at Waynesville; that  while working at  the Morning Star  School- 
house the plaintiff was assigned to light work, using a small rake, but 
was sick off and on, and ofttimes had to lie down to prevent an  attack 
with his head; that  while working on the privies plaintiff used a saw 
and hammer, and later, because he could not do physical work without 
becoming ill, was put in  charge of the crew and did a little work super- 
vising the laying of a pipe line in  West Canton; that  the work he did 
at thcl cannery was carrying meat in  a dishpan from one table to another, 
and that while performing this work he was taken with a severe attack 
with his head and was in the hospital several days, and when he went 
back to the cannery he was put to work stamping with a rubber stamp 
labels which vent  on the canned meat. The evidence further tended 
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to show that  plaintiff tended a few acres of land a t  different times during 
1932, 1933, 1931, and 1935, where his son and some hired help did the 
work, except some little plowing for an  hour or two a day, which plain- 
tiff undertook to do; and that  the plaintiff was also the deputy sheriff 
of Haywood County, upon a fee basis without salary, for a year or t ~ v o  
prior to the tr ial  of this case, and has serred a few civil papers, arrested 
one or two men, and had assisted other deputies in raiding one or two 
illicit liquor distilleries; that  during the whole period of time from 
16 June,  1932, when plaintiff ceased to no rk  for the Champion Fibre 
Company to 6 January,  1936, the time of the tr ial  of this case, the 
plaintiff had earned less than $150.00, and that  while he worked for the 
fibre company prior to 16 June, 1932, he earned $1,000 per year ;  that 
on 16 June,  1932, and since that  time, plaintiff has suffered from a cyst 
or tumor of the brain. 

T e  think, and so hold, that  the evidence, when considered in the light 
most favorable to the plaintiff, as it must be on a motion for nonsulr, 
justified the inference that  the plaintiff was on 16 June,  1932, '(totally 
and permanently disabled by bodily in jury  or disease so as presunlably 
to be thereby continuously prevented for life from engaging in any occu- 
pation or performing any work for compensation of financial value," 
arid for that reason the issue in the language of the certificate issued to 
the plaintiff by the defendant was properly submitted to the jury. 

MTe hare  examined the exceptions to the evidence and to the failure to 
instruct the jury as requested, and find them nithout merit. 

The jury haring answered the issue in favor of the plaintiff, the 
judgment based upon the wrdic t  must be affirmed. 

S o  error. 

STATE r. WATTS RHODES. 

(Filed 23 September, 1936.) 

Intoxicating Liquor G c-Evidence held sufficient, without regard to statu- 
tory presumption, on charge of possessing whiskey for sale. 

Evidence that officers found a funnel, and a number of containers, arid 
glasses smelling of whiskey, some of which had a small quantity of whis- 
key in them, in different places on defendant's premises. is held sufficient 
to be submitted to the jury in a prosecution of defendant on a charge of 
having possession of intoxicating liquor for the purpose of sale, although 
the amount of whiskey discovered on the  remises was insufficient to 
inroke the presumption under the provisions of C. S., 3379 (2)). 
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APPEAL by defendant from flarris ,  J., at June  Term, 1936, of 
~IARTIK. N O  error. 

The defendant was charged with the possession of in1 osicating liquor 
for the purpose of sale, and from judgment proiiouncetl upon a verdict 
of guilty as charged, defendant appealed. 

Aftorney-General Seawell and Assistant Attorney-General 11IcXzdlan 
for  the Stafe.  

11. L. Swain f o r  dcfendanf. 

PER CURIAJI. The only assignment of error is to the refusal of the 
court to allow defendant's motion for judgment as of nonsuit. 

The eridence for the State n a s  to the effect that  the defendant tvas 
the proprietor of a small store, operated a pool table, and had groceries 
for sale; that upon a search of the premises the officers found two bottles 
u i t h  about a tablespoonful of whiskey and a glass jug with about a 
half pint of m-hiskey in it, two small glasses with odor of nhiskey, and 
a slnall funnel with odor of whiskey. These bottles and jug were behind 
the counter. The glasses were on a shelf on tlie other side of the store. 
I n  addition, there n-ere several f ru i t  jars in one corner of the store which 
had odor of whiskey in them. Outside the back door a t  the end of a 
path about eight steps away were found six pints of whiskey, concealed 
in some weeds. 

While the quantity of nhiskey found was not sufficimt to inr-oke the 
statutory provision rnnkiilg out a pr ima facie case under C. S., 3379, 
the various vessels in x-hich the liquor was contained, the paraphernalia, 
location, and other surrounding circumstances, did constitute some eri-  
dence of the purpose and intent with which the whiskey was possessed 
by the defendant. As was said in  S. u. Lanqley, 209 N. C., I T S :  "With- 
out regard to the statutory presumption :wising from the quantity of 
liquor in possession, uncler C. S., 3379 ( 2 ) ,  . . . the facts and 
circunlstances shorvn by the evidence were sufficient to justify the infer- 
ence by thc jury that  tlie drfendant had such liquor in his possession 
for sale." 

The motion for judgment as of nonsuit was properly overruled. I n  
the tr ial  we find 

So error. 
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CHARLES &I. BRITT, PLAISTIFF, V. CHESTER R. HOWELL A X D  HARRIS- 
r DASTS. GIBSON-HOWELL COMPAKY, IKC., DEFEY 

(Filed 23 September, 1936.) 

Corporations G i-Evidence held insufficient to show corporation's lia- 
bility for slanderous remarks uttered by alleged agent. 

Plaintiff's evidence failed to show any organization of defendant corpo- 
ration a t  the time the alleged slander was uttered, or that  the individual 
defendant was a n  incorporator, officer, or stockholder, although it  did 
appear that the certificate of incorporation had been filed in  the office 
of the Secretary of State the day previous, C. S.. 1116. Plaintiff's evi- 
dence also failed to show the character of the individual defendant's 
alleged agency, or that the corporation impliedly authorized him to utter 
the slanderous remarks or thereafter ratified same. Held: The corporate 
defendant's motion to nonsuit was properly allowed. 

-IPPEAL by plaintiff f r o m  XcElroy ,  J., a t  X a r c h  T e r m ,  1036, of 
B u x c o a r n ~ .  Affirmed. 

T h i s  n a s  a n  action f o r  damages f o r  slander alleged to h a r e  been 
uttered by  defendant Chester R. Howell, act ing f o r  himself a n d  his  
codefendant, Harr is-Gibson-Ho~vell  Company, Inc .  

-It  t h e  conclusion of plaintiff's evidence, motion f o r  judgment of non- 
sui t  as  to the  corporate defendant was sustained, and  thereupon plaintiff 
submitted to voluntary nonsuit a s  to  the individual  defendant, and  f r o m  
judgment dismissirig t h e  action, appealed. 

L e e  & L e e  f o r  plainti f ,  appe l lan t .  
Smnf l~c r s ,  X a r t i n  IX ,llcCioy and  S'onno L. G u d g e r  for  d e f e n d a n f s ,  

appellees.  

PER CLRIAX. T h e  deternliiiative question presented here i s  ~ ~ h e t h e r  
there - \ \as  sufficient evidence to  go  to the  j u r y  on the  question of the 
liability of t h e  corporate defendant fo r  norrls s p o k m  by the  i n d i ~ i d u a l  
defeii(lant, Chester R. Honel l .  

Tlle n ords c o m p l a ~ n e d  of n e r e  spokcn by defeildant Howell  1 3  Aprl l ,  
1934. The  certificate of incorporation n a s  signed by  J a m e s  Monroe 
H a r r i s ,  Mrs.  E l i z a b e t l ~  Pierce Har r i s ,  and Clnutle Lester Gibson, as 
incorpol-ators, 3 April,  1934. T h i s  certificate mx filed i n  the office of 
tllc Secretary of S ta te  I d  *Ipril, 1034, ant1 a certified copy thereof re- 
cordtd 111 the office of the clcrk of the Superior  Cour t  of Buncombe 
Count7 -77 April,  19.34. Tllc p r i~ ic ipn l  husi1ie.s autliorized was tha t  of food 
brokers. There  v a s  i n  eridence a letter signed "IIarris-Gibson-IIo~vell 
Co., Ilic.," dated 12 April,  193-1, wri t ten on the itntioilery of I Ia r r i s -  
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Davis  Company, addressed to "Our Pr inc ipa l s  and  Customers." advis- 
ing them tha t  they had  t h a t  d a y  formed a n  organization to be known 
a s  Harris-Gibson-Howell Co., Inc.,  and  would occupy certain Tvare- 
houses i n  Asheville, K. C., and  giving the  business records of J. Xonroe  
Har r i s ,  "our President," and  { h a t  of Claude L. Gibson, who v o u l d  
"continue to  cover the  same terr i tory for  the new company," and  of 
Chester R. Howell, stated to  h a ~ e  been formerly with the Asheville 
Grocery Company a n d  Chas. &I. 13ritt Company. 

While  the  s tatute  p ro~ . ides  t h a t  the  incorporators oecome a body 
corporate f r o m  the  date  of filing the  certificate i n  t h e  office of the  
Secretary of S ta te  (C .  S., 1 1 1 6 ;  Benbow .z'. Cook, 115 S. C., 325;  Powell 
o. L u n ~ b e ~  Co., 153  S. C., 52 ;  W o o d  u. S f a t o n ,  174  S. C., 245) ,  there 
was here n o  e ~ i d e n c e  of a n y  organization of defendant cclrporation prior  
t o  13 April,  1934, nor  t h a t  Howell  was a t  the t ime  of the  utterance 
complained of incorporator, officer, director, o r  stockholder, nor does 
the  n a t u r e  of h i s  employment, if any,  or character of his agency appear .  
There  x a s  no express au thor i ty  to hind the corporation by his  oral  
defamation of another, nor  evidence sufficient to  w a r r a n t  the  finding of 
implied authorizat ion or ratification. S a u y w  c .  R. R., 142 S. C.. 1. 

There  was n o  e r ror  i n  sustaining the  motion for  nonsuit as to the 
corporate defendant. 

Judgment  affirmed. 

CLAUDE LOVE, ADMIXISTRATOR OF TIIE ESTATE OF LLOYD K U H S .  DECEASED, 
Y. CITY O F  ASHEVILLE. 

(Mled 23 September, 1936.) 

Municipal Corporations E c-Evidence held insufficient to show tha t  city 
negligently failed to keep s treet  i n  reasonably safe cor~dition. 

I'laintifi's evidence tended to show that the concrete railing of a bridge 
in defendant city had been broken through and temporar 1y replaced with 
planks, that plaintib's intestate, a t  a time  hen there was ice on the 
roadway, was seen to drive his car upon the bridge, bvns observed to 
skid, and was later found beneath his overturned car under the bridge. 
There was no eye-witness to what happened. Held:  The widence was 
insuficient to be submitted to the jury in plaintiff's action against the 
city, the burden being upon plaintiff to show that defendant city negli- 
gently failed to use due care to keep its streets in a reasonably safe 
condition for those having occasion to use them in a proper manner, and 
that sucli negligent failure proximately caused the injt ry, i t  not being 
the duty of the city to erect and maintain barriers proof against any 
degree of force, or to keep its streets entirely free from natural ice, and 
the happening of the injury raising no presumption of n12gligence. 



S. ('.I FALL TERN, 1936. 477 

APPEAL by plaintiff from ,lIcElroy, J., a t  J anua ry  Term, 1936, of 
BL s c o m ~ .  Affirmed. 

This was an  action to recorrr damages for ~ r rongfu l  death of plain- 
tiff's intestate, alleged to h a w  been caused by the negligence of the 
defendant i n  failing to provide proper guard rails on a bridge a t  a time 
nhcn there \ \as ice on the roadway. 

There v a s  evidence tending to show that  the bridge mis thir ty feet 
n ide and eight hundred feet long, n i th  concrete panels or rails on either 
side; that about tue l re  feet of the barrier on the south side had been 
broken shortly before the in jury  and temporarily replaced by planks; 
that about c l e ~ e n  o'clock p.m., 13  February, 1933, a car resembling that  
of deceased was driven on the bridge and was observed to skid, and a 
noise was heard as if it  hit something, and that later the dead body of 
plaintiff's intestate was found beneath his overturned automobile under 
the bridge; that  the ~ ~ o o d ~ v o r l c  in the panel or barrier was knocked 
d o ~ r n ;  that the veather Tvas cold and there was some ice on the drive- 
way. There was no eye-witness to what happened. I t  appeared that  
other cars passed over this bridge about this time, without skidding or 
other incident. 

At the conclusion of plaintiff's evidence the court sustained defend- 
ant's motion for judgment as of nonsuit, and from judgment dismissing 
the action the plaintiff appealed. 

DuBose Le. Orr for plaintif. 
A. Hall Johnston and Philip C. Cocke, Jr., for defendant. 

PER CURIAJI. We concur in  the ruling of the court below that  the 
evidence fails to make out a case of actionable negligence against the 
defendaut. While i t  was the duty of the city to exercise ordinary care 
to maintain its streets and bridges in a condition reasonably safe for 
those liaring occasion to use them in  a proper manner, i t  must be made 
to appear not only that  there x a s  a fallure of such duty, but that  the 
negligent breach thereof was the proximate cause of the injury com- 
plained of. Xarkham I > .  Improvement Co., 201 N .  C. ,  1 2 1 ;  Picketf r .  
B. E., 200 N. C., 730. 

I t  n-as riot incumbent upon the city to erect and maintain barriers 
proof against any degree of force, nor to keep its streets and Iiighways 
entirely free from ice resulting from natural causes. 7 McQuillan Nun.  
Corp. (2d Ed.), 2973. 

The happening of an  injury does not raise the presumption of negli- 
gence. There mas no eye-witness as to how the death of plaintiff's 
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intestate occurred. T h e  burden was  on the  plaintiff to  show tha t  the  
city of Asherille was  negligent, and  t h a t  i t s  negligence was the  prosi-  
mate  cause of the  in jury .  T h i s  he  h a s  failed to do. 

I t  is  unnecessary to decide t h e  other questions discussetl i n  the  briefs 
and  oral  a rgumer~ts .  

Affirmed. 

W. L. SCOTT v. ROBERT E. BRYAS. 

(Filed 14 October, 1936.) 

1. Torts C a-Tort-feasor fraudulently inducing injured party t o  proceed 
solely against o ther  joint tort-feasor is  estopped from setting u p  
relense of such o ther  tort-feasor a s  defense. 

Where one joint tort-feasor induces the injured party to proceed solely 
against the other joint tort-feasor by falsely representing: himself to be 
insolvent and without liability insurance, he is estopped from setting up 
the relense given such other tort-feasor after settlement :IS a defense to 
the injured party's suit thereafter instituted against him, nor may he 
successfully contend that the injured party must first rescind the release 
for fraud and return the consideration therefor, or that  the injured party 
is relegated solely to a n  action against him for deceit. 

2. Pleadings I a-Motion t o  s t r ike ou t  held properly refused, t h e  allega- 
tions objected t o  being material t o  r ight  t o  recover. 

I n  this suit against a tort-feasor, the defendant set up a release given 
his joint tort-feasor a s  a defense to the action. Plaintiff' alleged in his 
rcply that he was induced to proceed solely against such other tort-feasor 
and effect the settlement and release by defendant's fraudulent mis- 
representations that  he was insolvent and without liability insurance. 
Held: Defendant's motion that the allegations be striclien from the reply 
a s  irrelevant and prejudicial was properly refused, the allegations of the 
reply not constituting a repudiation of the release of the other tort-feasor, 
but being allegations of matters constituting an estoppel of defendant by 
misrepresentation from settinq up the release as a defense to plaintiff's 
action. C. S.. 537. 

3. Estoppel C +Defendant hcld estopped from asserting defense ac- 
quired a s  resul t  of his own nlisrepresentations. 

Plaintid alleged that defendant induced him to proceed solely against 
defendant's joint tort-feasor by falsely representing himself to be in- 
solvt.nt and without liability insurance. Hcld:  The facts alleged con- 
stitute an estoppel of defendant from settinq up a release given by plnin- 
tiff to the other joint tort-feasor after settlement as  a defense to plain- 
tiff's action against him, the principle that  where a party nduces another 
by false representations to changc~ his position for the worse, the party 
making the misrepresentations nil1 not be [~ermitted to reap advantage 
from his own nrong, being applicable. 
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4. Pleadings I a-Motion to strike out  allegation that  defendant carried 
liability insurance held properly denied, the allegation being material 
to  right to recover under facts of the case. 

Defendant set up as a defense a release given by plaintiff to defendant's 
joint tort-feasor. Plaintiff Eled a reply alleging that defendant fraudu- 
lently induced plaintiff to proceed solely against such other joint tort- 
feasor by falsely representing himself to be insolvent and without liability 
insurance. g e l d :  The allegations in the reply referring to the liability 
insurance and naming the alleged insurer were material to plaintiff's 
right to recover, since they relate to matters estopping defendant from 
setting up the release as a defense, and defendant's motion to strike out 
the allegations as irrelevant and prejudicial was properly refused, the 
facts of the case taking it out of the  general rule that matters relating 
to liability insurance are irrelevant and should not be allowed to preju- 
dice the jury, and i t  being the duty of the trial court to prerent unfair- 
ness or prejudice to the rights of any  part^ in determining matters pre- 
sented upon the trial. C .  S., 537. 

5. Same: Appeal and Error J a- 

Ordinarily, the refusal of a motion to strike out will not be disturbed 
on appeal when the questions involved can be better determined on the 
trial by rulings on the evidence. C .  S., 537. 

APPEAL by defendant from Cowper, Special Judge,  at  March Term, 
1936, of WAYNE. Affirmed. 

Defendant's motion to strike out certain portions of plaintiff's reply 
mas denied and defendant appealed. 

Kenneth C. Royal1 for plaintiff, appellee. 
Smi th ,  Leach d? Snderson for defendant, appellant. 

DEVIN, J. Plaintiff set out in his complaint a cause of action for 
negligence on the part  of tlie defendant i n  the operation of a motor 
vehicle on the highway, whereby he alleged a serious personal injury was 
inflicted upon him. 

The circumstances of the in jury  as stated in  the complaint are sub- 
stantially these: That  on 24 January,  1933, defendant was driving his 
truck northward along a highway two and a half miles south of Golds- 
boro, immediately preceding the oil truck of Thompson-Wooten Oil 
Company; that  approaching plaintiff's filling station, situated on the 
west side of the highway, where plaintiff was standing, the defendant, 
suddenly and without warning, turned to the left across the highway 
directly in  front of the Thompson-Wooten Oil Company's truck, thereby 
causing the truck of the Oil  Company to swerve to the left to avoid a 
collision, and to strike and injure the plaintiff, to his damage in the 
alleged sum of fifty thousand dollars. 
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Defendant filed answer in which he denied the allegations of the 
negligence on his part, and alleged that  plaintiff's injury was due solely 
to the negligence of the Oil Company, and he set up  the additional de- 
fense that the plaintiff had made demand upon the Oil Company for 
compensation for his alleged injury and had affected (2 settlement and 
satisfaction for his damages in  the sum of $6,500, and had in  considera- 
tion thereof executed and delivered to said Oil Company a written release 
and discharge of said Oil Company from all liability to the plaintiff for 
the injuries received on this occasion, and the defendant pleaded such 
release from an alleged joint tort-feasor as a bar and defense to this 
action. 

The plaintiff, replying to the defendant's plea that the plaintiff's 
release of the Oil Company, a joint tort-feasor, discharged the defendant, 
alleged that the settlement with and release of the Oil Company was 
brought about and induced by the fraud of the defendant in that he 
falsely and fraudulently represented to the plaintiff that he (the de- 
fendant) was insolvent, and that  he carried no liability insurance out of 
which any recovery could be collected, whereas in  truth and in fact 
defendant did carry liability insurance in the sum of ten thousand 
dollars; that plaintiff regarded the negligence of the Oil Company, if 
any, as slight compared with that of the defendant, and that the amount 
received from the Oil Company was a comparatively small part of the 
damages recoverable for his injury. 

The defendant moved that  certain portions of the allegations of the 
reply, particularly those containing references to misrepresentation as 
to liability insurance, be stricken froin said pleading on the ground that 
same were irrelevant and prejudicial. C. S., 537. 

The motions'to strike these allegations from the reply were denied by 
the court below, and the correctness of this ruling is the single question 
presented by this appeal. 

I t  is not controverted that, under the pleadings here, the defendant 
and the oil company were joint tort-feasors, and this invokes the applica- 
tion of the pertinent principle that  the release of one of two joint tort- 
feasors discharges the other, the law allowing but one compensation for 
the injury. Howard v. Plumbing Co., 154 N .  C., 224;  Sircey v. Hans 
Rees' Sons, 155 N.  C., 296; Braswell v. illorrow, 195 N .  C., 127. 

The defendant contends that  plaintiff in hia reply should not be per- 
mitted to repudiate the release and settlement alleged in the answer 
without asking for the rescission of the release or returning the consid- 
eration therefor, and that, at  most, plaintiff is relegated to an action 
against the defendant for deceit. But  plaintiff's allegations of defend- 
ant's misrepresentation inducing the settlement with the oil company 
are set up  for another purpose. Plaintiff here invokes the principle of 
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estoppel by misrepresentation. H e  alleges the defendant practiced a 
fraud upon him and by false representations induced him to change his 
position for the worte; that  having a good cause of action agaiiist all 
insured and indemnified party he lvas by that party's misrepresentatiol1 
led to make a settlenlent for a compnrativelg sinall amount with mother 
whose negligence mas minor, thereby discharging the principal tort- 
feasor, who was in position to compensate him In larger measure for 
his injury, and that  iri equity the defendant should now be estopped to 
set up  the release and settlement as a defense to plaintiff's action. 

The principle of estoppel by misrepresentation is stated by IValker, J., 
in Bodd ie  c.  B o n d ,  154 I\'. C., 339, as follo~vs: "Estoppel by misrepre- 
sentation, or equitable estoppel, grows out of such conduct of a party as 
absolutely precludes him, both at law and in equity, from asserting 
rights n h i c l ~  might perhaps have othernise existed, either of property, 
of contract, or of remedy, as against another person n h o  in gooil faith 
relied upon such conduct, and has h e n  led tlierclq to rllangc liis poii- 
tion for the worse, and n h o  on liib p:lrt ac.qulrez borne rorre~poildi~lg 
right of contract or of renietly." 

Tlie doctrine is  based upon the manifest inequity of pcrmltt ng a 
person to reap advantage from liis own wrong. 

"If one person is induced to do an act prejudicial to liinlself in cow 
sequence of tlle acts and declarations of another on nhich he had a right 
to rely, equity n i l l  enjoin the latter from asserting his legal rights 
against the tenor of such acts or declarations." B r a n s o n  v. W i r f h ,  17 
MTall., 32. "Equity n i l l  step in and protect the party thus misled to his 
prejudice, and rvill forbid the other to speak and assert his former right, 
TI hcan cvery 1)rinciplt. of good fai th and fair  tlc:lling requires that he 
should be silent." W e l l s  1 ' .  ( ' r u m p l e r ,  186 S. C., 350. ((The funda- 
mental principle is that a party may be estopped by the false repre~enta- 
tlon of a material fact, nllicll he kllex n a s  ralculated to decelrt and 
n l~ic l l  has deceived anotlier, eauhing him to wffer loss." B a n k  u.  C'larli, 
108 S. C., 169;  0l ic t . r  v. E'idclzfy Co., 176 N. C'., 398; T o m l r n s o n  c. 
B e n n ~ f t ,  145 S.  C., 279;  I l a ! yn~ore  1 . .  Commiscioners ,  85 N. C., 263;  
S e y m o u r  1 % .  Oel7 i t l t s ,  156 Cal., 7h2 ; Dozclzng c .  Il'oocl, 125 Ia., 2-14. 

I t  is further contended by the tlcfcndant that the referenccs in the 
reply to liability insurance and t o  the name of tlefendalit7s alleged 
irisurer should be stricken out as irrrlevant and incompetent and as 
tending to prejudice tlle dcfentlant ant1 his insurer. 

I t  has been uniformly held in this jurisdiction that  the liability 
insurer (vllere the contract is one of in:!emnity only) is not a proprr 
party to the action ( C l a i l i  v. Bonsa l ,  157 N. C., 270)'  and that  evidence 
that indemnity insurance is carried is i:icompetellt (Lutfrell T .  H a d i n ,  
193 S. C., 266), and that  in the trial of :in action against a11 illanred 
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tort-feasor i t  is the duty of the presiding judge to guard against prejudi- 
cial references to liability insurance. W h i f e  v. HcCabe, 208 N. C., 301; 
Fulcker v. Lumber Co., 191  N.  C., 408; Bryant v. Furniture Co., 186 
N. C., 441. Bu t  here the offending portions of the plaintif l"~ reply 
allege fraudulent misrepresentations with respect to liability insurance 
as the basis of an  equitable estoppel to prevent defendant from setting 
u p  the release of a joint tort-feasor as a defense to his action. The  
allegations in the reply objected to contain statements of facts material 
to plaintiff's right of action, and not mere collateral or evidential facts. 
Revis v. Asheville, 207 IT. C., 237;  XcIntosh, Prac.  ti Proc., 1). 388. 
On the tr ial  belon. it must be left to the presiding judge, upon the 
matters there presented for  judicial determination, to prevent unfair- 
ness or prejudice to the rights of any party whose interests may be 
affected. 

While an appeal will ordinarily lie from the denial of a motion to 
strike from the pleadings material allegations of m~t t te rs  which are 
incompetent or irrelevant and prejudicial, i t  has been well said in recent 
opinions by this Court that  the questions involved could be better deter- 
mined by rulings upon the competency of the evidence, if and when 
offered, than by undertaking to chart the course of the tr ial  by passing 
upon allegations as yet undenied. Hardy v. Dahl, 209 N. C., 746; 
Pemberton v. Greensboro, 205 N .  C., 599. 

While nothing ought to remain in a pleading, over objection, which 
i s  incompetent t o  be shown in evidence. the matter can be determined 
with greater certainty after consideration of all the pleadings and the 
evidence adduced on the hearing. Pemberton v. Greemboro, 203 N. C., 
514. 

We find no error in the ruling of the court below derying defendant's 
motion to strike out certain portions of the reply. 

Bfirmed. 

&IRS. V. E. ~ 'OODLEk '  V. 8. M. COhlBS AND D. G .  COMBS. 

(Filed 14 October, 1936.) 

1. Pleadings A f-Recovery may not be defeated for failure of plaintiff 
to pray for relief to which facts alleged entitle him. 

Where plaintiff prays for relief to which he is not entitled upon the 
facts alleged, but the facts alleged are sufficient to entitle plaintiff to 
other relief, defendant's motion to nonsuit upon plaintiff's evidence tend- 
ing to establish the facts alleged is improperly grantetl, since the court 
mag grant the relief to which plaintiff is entitled upon the facts under 
the general prayer for such other and further relief as  the facts entitle 
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him to. a party being entitled to recover judgnlent for any relief to \vl~icli 
the facts alleged and proven entitle. him, whether clemnnded in the prayer 
for judgment or not. 

2. Rlortgages H 11-Trustee held without power to foreclose upon applicu- 
tion of only one of the two ccstuis que trustent. 

The deeds of trust in question yrolided that upon default the trustee 
might advertise and sell the property "on a~~plicat ion of T'. C W., S. 31. C. 
( the c ts tu l s  qzce t r l t s ten t )  or assignee." Hcld:  The provisions for the 
execution of a poncr of sale must he strictlj com~lied v i th  for the pro- 
tection of all the parties to the instrument, and the instrument does not 
allthorize the trustee to advertise and sell the 1)roperty on the sole appli- 
cation of one ccstui  qite trust  ~r i thout  the consent of the other cestiii qrie 
t )  list. 

3. Mortgages H p-Complaint held to allege cause of action in favor of 
one cestui to upset foreclosure had on sole application of other cestui. 

The deed of trust in question authorized the trustee to advertise arid 
foreclose the property upon the joint apl~licntion of both t l ~ c  ccstuis qltc 
t r i i s t c i ~ t .  Plaintiff cestzti brought this snit, alleging that tlie trustee's fore- 
closure of the property upon the sole np1)licntion of the other ccs t~ t i  was 
IT-ithout the consent of gl:lintiff, that  thc bid a t  the sale n-as trnnaferretl 
to such other ccsttii,  and that he became the owner of the lands a t  :I 1)ric.t. 
greatly less than the amount of the debt secured by the instrument, ant1 
introduced evidence sustaining the allegations. Plaintiff' prayed jutlgnlent 
for the amount of the notes held by her which were secured by thc deed 
of trust, but filed an amended coinplaint stating that she did not ratify 
the foreclosure sale ltut had not prayed that it be set aside because she 
!vas infurmed and believed that her only practiml and available remedy 
was to demand one-half tlie value of the land bonght in by the other 
cc.stui. H e l d :  I t  was error for the court to grant defendant cestili 's 
motion to nonsuit 1)ecanse plaintiff is not entitled to the relief demanclrtl. 
since upon the allegations and evidence glnintiff is entitled to have the 
foreclosnre set aside for failure of the trustee to observe the l~rovisions of  
the power of sale. 

,IPPEAL by plaintiff f r o m  Small. J., a t  - Ipr i l  Term,  1036, of TYRRELL. 
Reversed. 

T h e  complaint of plaintiff, ill par t ,  is as  follows: 

' (That  heretofore, on 1 Decelribcr, 1931, one Walter  Holloway and 
wife, of said couritg and  State ,  made  and  executed a deed of t rus t  to the 
defenclant I). G. Combs, trustee, to secure twenty negotiable promissory 
notes, each i n  the sum of $100.00, payable to plaintiff and  defendant 
S. hf. Combs, the interest of the said c e s t u i s  rjue f r u s t e n t  being equal 
and  each holding ten of the  said notes, t h e  first two Leing due and payable 
one pear  a f te r  date, to wit, 1 December, 1932, and  two thereafter,  one 
year af ter  date, un t i l  and  including 19-21; the  said deed of trust con- 
ta ining the  following clause as the only one determinative and  having 
direct reference to the  power of the  said trustee t o  make  saIe of the  said 
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lands, to wit, (If  the said Walter Holloway and wife shsill fa i l  or neglect 
to pay interest on said bonds as the same niay hereafter become due, or 
both principal and interest a t  the maturity of the bonds, or any part  of 
either, t h e n  o n  appl icat ion of said V .  E. St'oodle!y, 8. ,If. Combs ,  or 
assignee,  or  an?/ o ther  person, w h o  m a y  bl' e n f i f l e d  f o  t h e  n ~ o n e y s  ( I U P  
fliereon, it s7za11 be lau'fu2 for a n d  t h e  d u t y  of t h e  said D. G. Combs  to  
adcertise,' etc. 

"That on 21 December, 1931, T .  F. Brickhouse and wife made and 
executed deed of trust to defendant D. G. Combs, trustee, to secure a 
debt of $500.00 to 1'. E. Woodley and S. 11. Combs, executing twenty 
notes in the sum of $23.00 each, the first two payable 1 July,  1932, 
sixteen other notes in  the sum of $25.00 each due on 1 Janua ry  and 
Ju ly  of the years 1933, 1934, 1935, and 1936, and two jlotes in the sum 
of $23.00 each due 1 January ,  1937, payable semiannually, with the 
provision, as to the powers of said trustee, that '. . . on application 
of said Q. E. Woodley and S. 3%. Combs or assignee, or any other person 
who may be entitled to the moneys due thereon, i t  shall Fe lawful for and 
the duty of the said D. G. Combs, to advertise,' etc." 

The "Brickhouse tract" was sold by D. G. Combs, trustee, on Tuesday, 
6 December, 1932, a t  12 o'clock noon, a t  the courthouse in  Columbia, 
S. C. 9. W. Brickhouse was the last and highest bidder a t  the price of 
$150.00, and transferred his bid to defendant S. 11. Combs. Report to 
the clerk was duly made and confirmed and deed executed. The other 
tract ("Holloway tract") was sold by D. G. Combs, truztee, on Monday, 
2 January,  1933, a t  12 o'clock noon, a t  the courthouse in Columbia, 
S. C.. and defendant S. N. Combs became the last and highest bidder 
a t  the price of $500.00. Report to the clerk was duly made and con- 
firmed and deed executed. 

The  plaintiff alleges: ('9. That  i t  would be inequitable and unlawful 
for the said S. 31. Combs to control the trustee, who was under his con- 
trol, :md direction, in her absence and without lier knowledge, and 
thereby gain an undue advantage of her, and not\\-ithstanding the wrong 
of the defendants in making said sale without her knowledge, and with- 
out her participation in the request to the trustee and her inability well 
known to the defendants to attend the sale, she hereby n-aires the said 
wrong and calls upon the defendant S. 11. Combs a:! the pretended 
purchnser of the said land, who now holds the title to the same, to pay 
lier $1,250, rcpresenting her one-half inter& in the true d u e  of the 
said lands. Wherefore, she prays that  she recover of the defendant S. hl. 
Combs the sum of $1,290, and interest, and the cost of this action, and 
for such ~ i g h t s  a t  law and equity as the allegations of this complaint 
may entitle her to, and for costs and for general relief." 



N. C.] FALL T E R N ,  1936. 485 

The follon.ing amendment n a s  allowed by the court belo~r : ' ( - h e n d  
sectioii 9 of the conlplaint by adding tlicreto the folloving : But i11 
alleging that she w a i ~ e s  the said vrong does not i ~ ~ t c n d  to say that  the 
sale is in any respect ratified, but being unable to ascertain that she 
u-ould be able to conduct a resale or to control the trujtee and cause 
him to resell, and being without remedy to recover her right? to h a ~ e  
and receive one-half the ralue of the notes secured, ihe allege:: that  she 
is informed and believes that her only practical and available means of 
recorering sanie is to call upon the defendant S.  X. Combs to pay lier 
one-half tlie value of the land to 11 hich he asserts title by such sale and 
purchase by him, nl-iicli amount she alleges to be not less t l im  $1,230." 

At the close of plaintiE's evidence and at the close of all tlic evidence, 
thr defendants in the court below made motions for judgrneiit as in case 
of nonsuit. C. S., 567. The court bclon., at the close of all the evidence, 
rendered judgment as of  ions suit against the plaintiff. The plaintiff 
excepted, assigned error, and appealed to the Sul)rcme Court. 

8. S. Woodley and 11. 8. Ward for plaintiff.  
J .  C'. Meekins, JT., and ,llc,Ilullan & ,lIclllullan f o r  d e f e n d a n t > .  

CLARIISOX, J. The defendants contend that plaintiff is su i i~g for 
$1,250-one-half of tlie principal of the notes in controversy, vliich she 
owned but has elected to rat ify tlie sale, and by SO doing she can recol-er 
only her part  of what the sale brought, a i d  this amount llas been placed 
in  the clerk's office for her. Therefore, tlic judgment of nor~suit is cor- 
rect. Bu t  the amendment goes further and says: "Eut in :~lleging that 
she 1%-aives the said wrong, does not intend to say that the sale is in any 
respect ratified," ete. I n  plaintiff's prayer she says: "And for such 
rights at law and equity as the allegations of this complairlt may entitle 
her to and for costs and for general relief." TVe tliink, under the nllega- 
tions of the coinplai~lt, she is entitled to relief, that the convegances must 
be set aside, as the trustee, uuder the clear language of the deeds of trust, 
had no right to sell vi thout p l a i~~ t i f f  making application, or her assignee, 
or any person entitled to the money due tlmeon. There is no e~ idence  
that the terms of the deed of trust \\ere complied with in this respect or 
that there n a s  a ratification. 

I t  is well settled that a complaint will be liberally construed so as to 
do substantial justice, and will he sustained nhen,  from its general 
scope it appears that  the plaintiff has a cause of action, altliough not 
stated with technical accuracy. I t  is also well settled that  a party can 
recover judgment for any relief to which the facts alleged and proveil 
entitle him, whether demanded in the prayer for judgmelit or not. 
;lfcATeill c. Hodges, 105 S. C., 52; Hendon v. S o r t h  Carolina R. Co., 
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127 PIT. C., 110. The facts set forth in  the complaint, and not the 
prayer, ordinarily determine the basis of plaintiff's relief. 

The deeds of trust provide: "If the said Walter Hd loway  and wife 
shall fail or neglect to pay interest on said bonds as the same may here- 
after become due, or both principal and interest, a t  the maturity of the 
bonds, or any part  of either, t h e n  o n  appl icat ion of sailZ V .  E. W o o d l e y ,  
S. J I .  Combs ,  or  assignee, or  a n y  other  person, w h o  m a y  be entit led t o  
t h e  moneys  d u e  thereon,  it shall  be lauiful for a n d  t h e  d u t y  of t h e  said 
D. G. C o m b s  t o  adverfise," etc. 

On the entire record there is no evidence that  plaintifl, or any assignee, 
or any other person who may be entitled to the moneys due thereon, 
made application to defendant D. G. Combs, trustee, to sell the lands. 
The provision is important and material and put in, no doubt, to protect 
plaintiff from the very thing which happened. 

"The courts look with jealousy on the p o n w  of sale contained in 
mortgages and deeds of trust, and the provisions are stpictly construed." 
Alexander  v. B o y d ,  204 N .  C., 103 (108). 

I n  Ins. GO. v. Lassiter,  209 N .  C., 156 ( l59), i t  is said:  "The trustee 
in  a deed of trust is  usually selected to act for both the w n e r  and holder 
of the indebtedness. As trustee he acts in a dual capacity to carry 
out the pro~is ions  of the deed of trust. . . . A11 parties of a trust 
deed are entitled to ha re  the power of sale carried out as nri t ten.  
Xi tche l l  c. S h u f o r d ,  200 S. C., 321. Power of sale in mortgages or 
deeds of trust is strictly constru-ed. Aleztrnder v. B o y d ,  supra;  S. C .  
~ I I o r f g a g e  COT. c. N o r g a n ,  208 N. C., 743." 

For  the reasons gircil, tlie judgment of tlie court below is 
Reversed. 

G. G .  HTDER v. MARY J. HYDER. 

(Filed 14  October, 1936.) 

Divorce A d-Where husband abandons wife, he is  not entitled t o  divorce 
on ground of two years separation. 

In a suit under N. C. Code, 1659 ( a ) ,  for divorce on the ground of two 
years separation, plaintiff is entitled to relief only if there has been a 
legal separation, which depends upon a voluntary separation under an 
agreement, express or implied, and where defendant alleges that plaintiff 
had unlawfully abandoned her, it  is error for the trial court to rule that 
evidence in support of such allegation is irrelevant, or t3 refuse to submit 
an issue tendered by defendant upon this question, since plaintiff is not 
entitled to the relief prayed if the parties had lived separate and apart as 
the result of plaintiff's unlawful abandonment of defendant. 

STACY, C. J., concurs in result. 
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APPEAL by defendant from McElroy, J. ,  at April Term, 1936, of 
B U N C O ~ ~ B E .  New trial. 

This  i s  an  action for the dissolution of the marriage of plaintiff and 
defendant, and the divorce of plaintiff from defendant, under the pro- 
visions of chapter 72, Public Laws of North Carolina, 1931, as amended 
by chapter 163, Public Laws of North Carolina, 1933. ( N .  C. ('ode of 
1935, section 1659 [a].) 

The  action was begun in the Superior Court of Buncombe Comity on 
27 November, 1934. 

I t  is alleged in  the complaint and admitted in the answer (1) that  
plaintiff is now and has been for more than forty years a reqident of the 
State of Kor th  Carolina; (2)  that  defendant is a resident of Mecklen- 
burg County, in said Sta te ;  and ( 3 )  that  plaintiff and defendant were 
married to each other on 25 December, 1900. 

I n  his complaint the plaintiff alleges that  "on or about the latter part  
of November, 1928, the plaintiff and defendaut separated from each 
other, and since said time have lived separate and apart." 

I n  her answer the defendant admits that  ''the plaintiff and defendant 
were separated during the latter part  of November, 1925, and that they 
have lived separate and apart  since that  time." She further alleges that  
"the plaintiff herein, Govan G. I-Iyder, and the defendant N a r y  J. 
Hyder were separated in 1928, due to the wrongful acts and conduct of 
the plaintiff herein, in that  he took the defendant to her original home 
in Mecklenburg County, and there deserted and abandoned her. The 
said desertion and abandonment was due to no fault known to this 
defendant, but solely to the wrongful and unlawful conduct of the plain- 
tiff." I n  his reply, the plaintiff denies this allegation of the answer. 

When the action was called for trial, the plaintiff tendered the follow- 
ing issues for submission to the jury:  

"1. Were the plaintiff and defendant married, as alleged in the com- 
plaint ? 

"2. H a s  the plaintiff resided in North Carolina for a period of one 
year ? 

"3. H a s  there been a separation of husband and wife, and have they 
lived separate and apart  for t ~ o  years, as alleged in  the complaint?" 

The defendant made no objection to the foregoing issues, but tendered 
the following as an  additional issue: 

"4. H a s  the said separation of husband and n i f e  been due to the 
criminal and unlawful acts of the husband, as alleged in the answer 2" 

The court declined to submis the issue tendered by the defendant, and 
the defendant excepted. 

At the trial, the plaintiff, as a ~vitness in his own behalf, testified as 
follows : 
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"I am the plaintiff in this case. I am a resident of th~: State of North 
Carolina, and have been all my  life. I am 59 years cf age. The de- 
fendant in this case is my wife. We mere married i n  1900, but we are 
not living together as husband and x i f e  now. We w u e  separated in  
1928, I believe in  November of that  year, and hare  continuously lived 
separate and apart  from each other since 1928." 

On  his cross-examination the witness mas requested by counsel for the 
defendant to explain the facts surrounding the separation in 1925, and 
to tell the jury why he and the defendant were separated in 1928. The 
objection of the plaintiff was sustained, and the defendant excepted. 

The  court ruled that no evidence tending to show the facts and cir- 
cumstances under which the plaintiff and defendant were separated in  
1928 mas competent, and in deference to this ruling, to which the defend- 
ant duly excepted, the defendant offered no evidence in support of the 
allegations of her answer. 

Each of the issues submitted to the jury was answered "Yes." 
F rom judgment dissolving the bonds of matrimony between the plain- 

tiff and defendant, and divorcing the plaintiff from tlw defendant, the 
defendant appealed to the Supreme Court, assigning as error the refusal 
of the tr ial  court to submit to the jury the issue tendered by the defend- 
ant  and the ruling of said court that  no evidence tending to support 
the allegations of her answer was competent or admissible at the trial of 
the action. 

Sale, Pennell & Pennell and G. C .  Franklin for plaint,'# 
illark 1.1'. Brown for defendant. 

COXKOR, J. Chapter 72, Public Laws of Kor th  Carolina, 1931, as 
amended by chapter 163, Public Laws of S o r t h  Carolina, 1933 (K. C. 
Code of 1935, sec. 1659 [a] ) ,  reads as follows: 

'(SECTIOX 1. Marriages may be dissolved and the parties thereto 
divorced from the bonds of matrimony, on the application of either 
party, if and when there has been a separation of hu'jband and wife, 
either under a deed of separation or otherwise, and they have lived 
separate and apart  for two years, and the plaintiff in the suit for divorce 
has resided in  the State for a period of one year. 

"SEC. 2. That  this act shall be in addition to othsr acts and not 
construed as repealing other laws on the subject of divo:rce. 

"SEC. 3. That  this act shall be in force from and after its ratifica- 
tion." 

This  act was in full  force a t  the date of' the commencement of this 
action. The  plaintiff relies upon its provisions for the i e l i ~ f  prayed for 
in his complaint. H e  does not rely upon the provisions of snbsection 4 
of C. S., 1659. Fo r  that reason, lie does nor allege. nor was he required 
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to prove, that "he is the injured party," as would have been the case had 
he relied upon its provisions. Sanderson c. Sanderson,  178 N. C., 339, 
100 S. E., 590. 

Construing the statute applicable to this action, i t  mas said in P a r k e r  
v. P a r k e r ,  an te ,  264, 186 S .  E., 346: 

"This statute authorizes a divorce on the application of either the 
husband or the w i f ~ ,  without regard to whether or not the applicant is 
the irljured party ( L u n g  c. Long ,  206 S. C., 706, 175 S. E., 85;  Campbe17 
v. Campbel l ,  207 N .  C., 859, 176 S. E., 250), nhen  there has been a 
voluntary separation, under a deed of separation or otherwise, of hus- 
band and wife, and after such separation they have lived separate and 
apart  from each other for two years. I t  does not authorize a divorce 
~vhen  the husband has separated himself from his uife,  or the wife has 
separated herself from her husband, ~vithout cause and ~vithout an agree- 
ment, express or implied, although, after such separation, lie or slie has 
lived separate and apart  from the abandoned n i f e  or husband for t n o  
years." 

I n  the instant case, the defendant in her ans~ver denied that  there had 
been a separation of plaintiff and defendant in 1928. She alleged that 
plaintiff had wrongfully and unlavfully abandoned and deserted her. 
If such be the case, the plaintiff is not entitled to a dissolution of the 
marriage, and a divorce from the bonds of matrimony betneen him arid 
the defendant in this action. P a ~ i . e r  G. Parkey ,  supra;  R e y n o l d ,  p .  

IZeynolds, 205 K. C., 428, 181 S.  E., 338. 
There mas error in the refusal of the trial court to submit the issue 

t e d e r e d  by the defendant, and in its ruling tliat evidence tending to 
s h o ~  tliat plaintiff xvrongfully and unlamfullq. abandoned and drserted 
the defendant was not admissible a t  the trial of this action. The de- 
fendant is entitled to a new trial. I t  is so ordered. 

S e w  trial. 

STACT, C. J., concurs in  result. 

J. T. OI,I,IS A K D  WIFE. DELZIE OLLIS, r. BOARD O F  EDUCATION O F  
AT7ERY COUNTY, COMPOSED O F  II. B. BURLESON, DR. R. H. HARDIN, 
A K D  CARL TVISEJIAN. 

(Filed 14 October, 1936.) 

1. Reformation of Instruments C d-Evidence held sufficient to overrule 
nonsuit in this action for reformation of deed. 

IC\iclence that the drnftsmari was instructed by the grantee i n  n deed 
to inwrt a clause therein providing that the land should revert to the 
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grantors if it should cease to be used by the grantee for school llurposes. 
that the draftsman thought and represented to the grant'srs that  the deed 
contained such clause, and that  the grantors signed s a n e ,  relying upon 
the representation, is llcld sufficient to  be submitted to the jury in  an 
action by the grantors to reform the deed by inserting the reversionary 
clause left out by mistake of the draftsman, it  being for the jury to say 
whether the evidence satisfies them by clear, strong, and conrincing proof 
of the facts constituting plaintiffs' cause of action. 

Limitation of Actions B &Registered deed held not  notice of cause 
of action for  reformation for  mistake i n  omitting clause therefrom. 

Plaintiff grantors instituted this action to reform their deed by insert- 
ing a reversionary clause therein, which was omitted therefrom by the 
mistake of the draftsman. Defendants contended that  the registration 
of the deed constituted notice tllat the clause had been omitted therefrom, 
antl that  the action was barred, since more than three years had elapsed 
since the registration of the deed. H e l d :  The registration of the deed is 
insufficient to constitute notice to plaintiffs, and the action was not barred 
until three years after plaintiffs discovered, or should have discovered, 
the mistake in the exercise of due diligence. C. S., 441 ( 9 ) .  

Evidence I) b-Draftsman held not "interested party" i n  action be- 
tween grantors  and  grantees for  reformation of deed. 

In  this action for reformation of a deed to a county bcard of education 
for mistake of the draftsman in failing to insert a reversionary clause 
therein in accordance with the agreement between the grantors and 
grantee, testimony of the draftsman relating to declarations of a deceased 
member of the board and of the superintendent of schools, tending to 
show that it  was agreed that the reversionary clause should be inserted, 
i s  lreld not precluded by C. S.. 1796, the draftsman not being a party 
interested in the event a s  contemplated by the statute. 

Evidence J d-In action for  reformation, parol evidence, tending t o  
show real  agreement of parties at t h e  time, is  competent. 

I n  an action for reformation of a deed to a board of education for mis- 
take of the draftsman in failing to insert a reversionary clause therein 
in accordance with the agreement of the parties, parol eridence that a 
member of the board, and the superintendent of schools, instructed the 
draftsman to insert the reversionary clause, and had agreed that the 
reversionary clause should be inserted when signed by the grantors, 
is licld competent as  tending to show the real agreemert of the parties, 
antl not objectionable a s  being hearsay or a s  rarging the terms of the 
written instrument into ~vhich all prior negotiations were merged. 

APPEAL by t h e  defendant f r o m  Sink, J., a t  Apr i l  Term,  1936, of 
AYERY. XO error .  

T h i s  is  a c i ~ i l  action wherein the plaintiffs a r e  asking f o r  the reforma- 
tion of a deed executed by them to tlie Board  of Educa t ion  of X t c h e l l  
County on 27 December, 1904, and wherein i t  is  alleged by the plaintiffs 
t h a t  a t  the  t ime said deed was executed the draf tsman,  through mistake, 
failed to insert a clause providing for  the  land to revert to  t h e  grantors  
in the  e ~ e n t  it  ceased to be used for  school purposes. 
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I t  is  conceded that the title of the Board of Education of i l~rery 
County is that title rested in tlie Board of Education of AIitchell County 
by said deed, Arery  County having been created in 1911 in part from 
that portion of Mitchell County wlierein the land described in said deed 
is  situated; and i t  is further conceded that said land is not now used for 
school purposes. 

The  issues submitted to and answers made by the jury lverc as 
follo\iT : 

"1. Was tlie prorision that  the lands in controrersy in this : d o n  
should rerert  to the plaintiffs when the property ceased to be used as 
public school property, left out of the deed by the mistake of the drafts- 
man, as alleged in the complaint ? Answer : 'Yes.' 

"2. I s  the plaintiffs' cause of action barred by the statute of limita- 
tions, as alleged in the ansne r?  Answer: 'SO.' " 

From judgment declaring the plaintiffs to be the owners of the land 
and reforming the deed as prayed for in the complaint the defendants 
appealed, assigning errors. 

1T7afson d F o u t s  for  p la in t i f f s ,  appellees.  
Char l e s  H u g h e s  for  d e f e n d a n t ,  appel lant .  

SCHPKCI~, J. The defendant assigns as error tlie ruling of the court 
in del~r-ing its motion for judgment as in case of nonsuit lodged wlien 
the plaintiffs had introduced their eridence and rested their case. C. S., 
567. T l ~ i s  assignment of error cannot be sustained. 

The plaintiffs' eridence tends to show that  J. T .  Ollis offered to gire 
to the Board of Education the land described in tlie deed as long as the 
board would keep a school on it, "but it was to rerert  back to him rihen 
the school was abandoned," and that  one R. L, Wiseman was appointed 
by the board to survey the lalid and draw the deed n i t h  rerersionary 
clause. The rridence further tends to sholi* that  T i seman  thought the 
relersionary clause was in  the deed, and that  he represented to the 
grantors a t  the time they signed the deed that  such a clause was contained 
therein, and that  the grantors signed the deed relying upon the repre- 
scntation that  mTiseman, the draftsman, made to them that the rerer- 
sionary clause was therein contaiued. 

This eridence made out a p r i m a  facie case, and his Honor correctly 
submitted the case to the jury, cllarging them that the burden Tyas upon 
the plaintiffs to satisfy them by evidence clear, strong, and con\-incing 
tliat the first issue should he answered i n  the affirmatire. Our decisio~is 
harp established the principle that nhere  there iq any eritlence to go to 
the jury on the question of mistake in the drafting of a bond or deed that  
the jury are to determine under proper iiistructions vihether tlie evidencc 
is of the character required. King 7%. Hobbs, 139 S. C., 170. 



492 IS THE S U P R E M E  COURT. 1210 

The defendant also assigns as error the ruling of the court in denying 
its motion for judgment as i n  case of nonsuit upon the ground that  the 
evidence showed that the deed in question had been of rlxord since 1907, 
and that  such registration was notice to the plaintiffs of the provisions 
of the deed, and for this reason the plaintiffs' alleged cause of action 
was barred by the three-year statute of limitations. C'. S., 441. This 
position is untenable. 

I n  ,410dlin v. R. R., 145 N. C., 218 (227), which \,:as an action to 
recover damages for deceit growing out of drawing a deed for timber 
so as to include certain timber not included in the contract of sale, i t  is 
written: "Defendant assigns for error, further, that  on the issue as to 
the statute of limitations the judge below declined to charge, as requested, 
that the registration of defendant's deed mas in itself such a notice of 
the alleged fraud as would put the statute in motion for the defendant's 
protec'tion and in bar of plaintiff's claim; but the point has been re- 
solved against the defendant. The  statute applicable (13evisa1, see. 395, 
subsee. 9 )  (now C. S., 441-9), provides that  actions of the present kind 
are barred in three years after the discovery by the aggrieved party of 
the facts constituting the fraud, and, construing this subsection, the 
Court has decided that  the statute commenced to run  when the aggrieved 
party first discovered the facts, or could have discovered them by the 
exercise of proper effort and reasonable care, and that  the registration 
of the deed, or knowledge of its existence, by which the fraud was accom- 
plished, was not of itself sufficient notice of such facts. Peacock v. 
Barnes, 142 N. C., 218; Stubbs v. M o t z ,  113 N .  C., 45s." 

The evidence in the instant case tended to show that  the first knoml- 
edge the plaintiffs had that  the deed did not contain ihe reversionary 
clause was gained by them the first of November, 1933, and that  sum- 
mons in this case mas issued 5 October, 1935. H i s  Honor's ruling that  
the registration of the deed did not constitute notice to the plaintiffs 
that  the reversionary clause had been omitted therefrom was in accord 
with the decisions of this Court. 

Defendant also assails by exceptive assignments of error the rulings 
of the court i n  admitting over its objection certain tc?stimony of the 
draftsman of the deed, R. L. Wiseman, in regard to communication.: 
between himself and J. M. Parsons, deceased member of the Board of 
Education of Mitchell County, the grantee in  the deed, and in regard 
to conmunications between himself and Dock Green, dxeased superin- 
tendent of schools. These assignments of error, based .lpon the theory 
that  such testimony was in  violation of C. S., 1795, cannot be sustained 
for the reason that  i t  nowhere appears that  the witness Wiseman was 
"a person interested in the event, or a person from, through, or under 
whom such a party or interested person derives his interest or title by 
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assignnlent o r  otherwise." S o r  a r e  such assignments tenable up011 the  
theory tha t  the  testimony of t h e  witness f iseman was hearsay ex idence. 
T h e  t c s t i ~ n o ~ ~ r  objccted to v,as to tlie effwt t h a t  Wiseman n a s  instructe 1 
1)y J. M. Parsonq, a member of tlie Board of Educat ion,  ant1 Doc3lr 
Green. ~ul)cr i i i tendcnt  of schools, to place the  rerers ionary clause i n  t l ~ c  
tleetl. Thi> n a s  competent to shon tha t  the d r n f t m ~ a n  i n  t l raning the 
deed failetl, through mistake, to  ca r ry  out his  i ~ i s t r u c t i o i ~ s  f rom the 
grai i t te  111 the  deed, ad well as f rom t h e  grantors, namely, to pu t  i n  the 
( l e d  the rerers ionary clause. "While negotiations leading up to tlie 
esccutioii of tlie contract a re  n1ergc.d i n  i t  a t  law, they a r c  coillpetent ill 
equity to show what  v a s  the  real  agreement, fo r  the purpose of correct- 
ing the instrument  and cloiug juitice." P o f a i o  Co. 7.. J e u n e f f e ,  174 
S. C., 236 (242) .  

K e  h a w  examined each of the  awiglimeiits of e r ror  not abandoned in 
the hrirf of tlle appellee and find 

S o  error. 

(Filed 14  October, 1936.) 

1. Judgnients K f-Where officer's re tu rn  shows service, defendant may 
at tack judgment for  nonservice by motion i n  the cause. 

T h e r e  it  appears from the face of the record or the papers in the case 
that scrvice of silmruons or original process was not had, nor waived, :I 

judgment in pemomzm rendered in this action may be treated a s  a nullity. 
vacated on motion, or collaterally attacked, since voluntary appearance 
or service of process is necessary to give the court jurisdiction, but where 
tlie officer's return shows service i t  is deemed prima fncie correct, C. S., 
921. and tlle remedy of defendant asserting nonservice is by  motion in the 
cause upon a showing of nonservice by clear and unequivocal proof. 

2. Appeal and E r r o r  F b--Presumption that court found facts to  support 
judgment does not prevail i n  face of court's refusal t o  find facts. 

In this action certain defendants moved to set aside the judgment for 
noli~ervicc of summons upon their evidence that in fact no service had 
been had, although the officer's return showed service, and defendants 
requectetl the court to find the facts. The court denied the request. and 
refused the motion of such defendant to set aside the judqment. Held: 
The presumption that the court found facts sufficient to support his juclg- 
mcnt does not plevail in the face of a request for findings refused hg 
the court, and the cause will be remanded for findings of fact sufficient to 
enable tlie Supreme Court to review the questions of law involved. 

APPEAL by defendnrita W. W. Wilson and n r u c i l l a  n ' i lsor~ from 
Crannler ,  J . ,  a t  March  Term, 1936, of VASCE. 
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Civil action to recover for parent's loss of services and injury to 
minor child, alleged to have been caused by the negligence of the de- 
fendants i n  the operation of an  automobile. 

N o  answer having been filed and no appearance made by any of the 
defendants, there was a verdict and judgment for plaintiffs, entered a t  
the October Term, 1929, Vance Superior Court. Execution issued 
27 September, 1935. 

Thereupon, motions were lodged by the defendants to racate verdict 
and to  set aside judgment for xrmt of any previous knowledge of the 
proceeding, it being alleged that  no summons was ever served upon tlie 
defendants, or any of them, and that  no appearance w:is ever made by 
any of the defendants i n  the action. Notion allowed as to Plummer, 
X n n i e ,  and Xrnie Wilson, and overruled as to the other defendants. 

The  record discloses that  "the defendants W. W .  Wilson and Drucilla 
Wilson asked the court to find the facts; request denied; defendants 
except," and appeal. 

Kittrell & Rittrell and A. A. Bunn for plaintilffs, appellees. 
Julius Banzet and Prank Banzet for defendants, appellants. 

STACY, C. J. Scrrice of summons or original process, unless naired,  
is a jurisdictional requirement. Sfancill v. Gay, 92 N. C., 462. Hence, 
a judgment in  personanz rendered against a defendant w~tl iout  voluntary 
appearance or eervice of process is void. Guerin I - .  Guerln, 203 S. C., 
57, 181 S. E., 274; IIarrell v. Il'elsfead, 206 K. C., 817, 175 S. E., 283; 
dr~nstrong v.  Harshazc, 12 N. C., 187. I f  the defect appear 011 the face 
of the papers, or is discernible from ail inspection of the I-ecortl, the judg- 
ment may be treated as a nullity, vacated on motion, or attacked collat- 
erallx. Graves z.. Reidsvillc, 182 K. C., 330, 109 S. E., 29;  Stocks L?. 

h'tocX,o, 179 N. C., 285, 102 S .  E., 306; XcKee I - ,  Angel, 90 K. C., 60. 
On the other hand, if tlie officer's return show serrice, as here, which 

under the statute, C. S., 921, is deemed prima facie corrwt or "sufficient 
evidence of its service," Caviness v. Hunt ,  180 S. C., 384, 104 S. E., 763 ; 
Burlingham v. Canady, 156 N .  C., 177, 72 S.  E., 324; illc~rler-D-G. Co. v. 
Shoe Co., 150 K. C., 519, 64 S .  E., 366, when in fact no such service has 
been had, the fact of nonserrice or ('false return" may Ee established by 
clear and unequivocal proof, Comrs. z'. Spencer, 174 S. I:., 36, 93 S. E., 
435 ; McIntosh R. C. P. and P., see. 316, p. 313, and upon such showing 
thc party affected may hare  the judgment set aside on motion duly 
entered in the cause. Long v. Rockinghctnz. 187 K. C., 199, 121 S. E., 
461; Ilerndon 21. Aufry ,  181 5. C., 271, 107 S. E., 3 ;  ,Ytocks v. ,Stocks, 
supra; Johnson v. Tt'hilden, 171 K. C., 153, 88 S. E., 223; JIassie v. 
Ilainey, 165 S. C., 174, 81 S. E., 135; Plozt ers c. Xing, 145 S. C., 234, 
58 S. E., 1074. 
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DUNN v. WILSON. 

Speaking to the point in Chaclbourn .zl. J o h n s t o n ,  119 S. C., 282, 25 
S. E. ,  705, Furches ,  J., delivering tlie opinion of the Court, said:  

"They TT ere made defendants in the summons issued in the case, \t hicli 
was returned executed, though in t ru th  and in  fact i t  mas not executed 
on Rebecca A. Watkins and TV. J .  Johnston. This, przma  facie, ga le  
the court jurisdiction and authorized i t  to proceed to judgmer~t. Bu t  
this presumption might be rebutted by s h o ~ i n g  that  in fact it  had not 
been served. And, if nothing more had occurred, upon the court's find- 
ing this fact it  would hare  been the duty of the court to set aside the 
judgment." 

When considering such motion, upon request duly made, it is the duty 
of the judge to find the facts, so that  his ruling upon the motion may be 
reuiewed, and his refusal to accede to such request is reversible error. 
S. v .  Llar i i s ,  204 N .  C., 422, 168 S. E., 498; H o l c o m b  v. l f o l cornb ,  192 
N. C., 504, 135 S. E., 287; X c L e o d  v .  Gooch,  162 S. C., 122, 78 S. E., 
4 ;  A\7~~* fon  C. X c L a u r ~ n ,  125 X. C., 185, 34 S. E., 269. Compare H a r d -  
ware  C'o. v. B u h m a n n ,  1.59 N. C., 511, 75 S. E.; 731. 

True, i n  the absence of such request, it \rill be presumed that sufficient 
facts nere  found to support the judgment. Cotr~ .  of R e v e n u e  v .  R e a l t y  
Co., 204 X. C., 123, 167 S .  E., 563; S'. v. I f a r r t s ,  s u p r a ;  Ho l tonzb  v.  
H o l c o m b ,  s u p r a ;  G a r d i n e r  1%.  X a y ,  172 N. C., 192, 89 S. E., 955. Rut 
the presumption may not be indulged in the face of a refusal to find the 
facts. This is the rationale of the decisions on the subject. -1itLeod C. 

Gooch,  aupra;  Smith v. I l ' h t t f en ,  117 N .  C., 389, 23 S. E., 320; C'arfer 
.c. R o u n t r e e ,  109 S. C., 29, 13  S. I<., 716; . l lber fson v .  T e r r y ,  108 S. C., 
75, 12 S. E., 898. 

Speaking to the matter i n  Clegg v. Soaps tone  Co.,  66 N. C., 391, 
Reacle, J . ,  cleli~ering the opinion of tlie Court, said:  

"I t  is, howerer, insisted that  i t  ought to be presumed that  his Honor 
found such a state of facts as would justify his conclusion of lalr. Thih 
nould be the same as to say that  his Honor could not err  in his con- 
clusion of law upon a given state of facts, and woultl make his judgment 
final. For,  we repeat, how can we determine nhether his law is right 
unles, 11 e kiion the facts? 11 u d g t n s  v.  Il'h t te,  65 N. C., 393 ; I'olc.c.11 v. 
TVei fh ,  post ,  423." 

Until the facts are determined, the question as to what con,t' ~ t u t ~ s  
serrice, debated on argument and brief, i s  not presently preseuted for 
decision. H o w e ~ e r ,  as the question nil1 perforce arise on the further 
hearing, the following statutes and authorities may prore helpful : C. S., 
479 and 489 ; B a n k  v. W i l s o n ,  80 K. C., 200; G o d w i n  7%. Aliu,tds, 106 
N. C.. 448, 10 S .  E., 1044; B e r n h a r d t  71. B r o w n ,  118 S. C., 700, 24 S.  E. ,  
527; Tl'llliamson v. C'ocke, 12-1- N. C., 38.5, 32 S. E., 963; 1T'ooclley L .  

J o r d a n ,  112 Ga., 151, 37 S. E., 115. 
Error.  
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STATE v. EVANS MACKLIX. 

(Filed 14 October, 1936.) 

1. Criminal Law I j- 
On motion to nonsuit in a criminal prosecution, the evidence must be 

considered in the light most favorable to the State. 

2. Homicide H b-Evidence held sufficient fo r  jury on  question of defend- 
ant 's gui l t  of murder  i n  t h e  first degree. 

The evidence favorable to the State tended to show that deceased, a 
chief of police, was shot from ambush with a shotgun and instantly 
killed, that  defendant had been arrested several times by the chief, and 
on the last occasion had been released about 7 :00 o'clock, that after his 
release defendant went to his room and procured a single barrel shotgun, 
took i t  to another's house and hid it underneath the steps, that he went 
into the house and drank some whiskey and then left, stating he was 
going to kill the chief, that he was seen to get the gun from under the 
steps and s tar t  in the direction of the scene of the crime some t n o  miles 
distant, that  the killing took place some two hours and forty-five minutes 
thereafter, a t  about 3:00 o'clock in the morning, that  after the crime 
was committed officers found a single barrel shotgun in defendant's room 
which defendant said he was keeping, and that  defendant stated to a 
witness after the commission of the crime that he had told him he was 
going to kill the chief. H e l d :  The evidence made out :I case of willful, 
deliberate, and premeditated killing, and the evidence tending to identify 
defendant as  the perpetrator of the crime was sufficient to be submitted 
to the jury and overrule defendant's motion to nonsuit. 

3. Homicide G d-Gun found in defendant's possession held properly 
exhibited in evidence upon testimony tending t o  identify it  as fatal  
weapon. 

I t  was established deceased was killed with a s1101:gun. After the 
crime was committed, a single barrel shotgun was found in defendant's 
room, and there was testimony that the gun was like the one defendant 
was seen carrying the night deceased was shot. H d d :  Defendant's 
exception to the exhibition of the shotgun in evidence cannot be sustained. 

APPEAL by defendant f r o m  Cranmer,  J., a t  Apr i l  'Term, 1936, of 
HALIFAX. N o  error. 

T h e  defendant was convicted of murder  i n  the first dl.gree, and f r o m  
judgment imposing sentence of death, the  defendant a p ~ e a l e d .  

Aftornep-General Seawell and Assistant Altforney-General ;IIcllIullan 
for f1w State .  

W .  B. dllsbrook for defendant. 

DETIS, J. T h e  defendant bases h i s  appeal  f rom the judgment pro- 
nounced upon two assignments of error, one to the  court's refusal to 
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allow defendant's motion for judgment of nonsuit, and the other to the 
court's action in permitting the State to offer in evidence as an exhibit 
the shotgun with which the State contended the deceased was slain. 

The motion for judgment of nonsuit invokes the rule laid down in  
8. L'. Bed,  190 K. C., 278, and other cases, that  the evidence must be 
considered in its most favorable light for the State. Succinctly stated, 
the esidence disclosed that  about 3:00 a.m., 16 February, 1936, the de- 
ceased, -2. P. Moore, then chief of police of Scotland Seck,  Yorth Caro- 
lina, was shot down and almost instantly killed; that  this occurred in 
front of the bank on a principal street in Scotland Keck; that  the 
weapon used n a s  a shotgun, fired from a distance of eight or ten inches, 
penetrating the right collar bone of deceased and severing his jugular 
vein; tha t  there was an  open vestibule a t  the entrance to the bank 
building, t ~ o  steps u p ;  that  the course of the shot appeared to be slightly 
don-nward, indicating that  deceased was shot from the ambush of the 
bank vestibule; that deceased had with him a dog, and that  the sound of 
the fatal  shot was followed by the howling of the dog. 

It v a s  further i n  evidence that  the defendant had been arrested Satur-  
day, 15  February (the day preceding the homicide), and released about 
7 :00 o'clock p.m.; that  deceased as chief of police had arrested defendant 
two or three times, the last time two or three weeks before; that  later, on 
the night of the l j t h ,  about 11 :00 or 12 :00 o'clock, defendant went to 
his room at  the house of a man named Dancy and got a single-barreled 
shotgun and six shells; that  he then went to the home of a man named 
TVillianis, put the gun under the steps, and procured and dmnk 30111~: 

 hisk key; that  he left there about 2 : l5  a.m., the 16111, \ n t h  the gull, fired 
it t~vice, and left, going in the d i r ~ r t i o n  of Scotland Seck,  some two 
miles distant, saying he was going to kill Mr. Xoore that  night;  that  
he also said, "I am not only going to kill Mr. Moore but Sheriff Johnson 
if I cee him"; that  on Tuesday following the homicide he told witness 
Augborn, "I told you I was going to kill that  ---" (referring to 
deceased), "and I ~ o u l d  have killed his dog but he ran. I did it, and 
you better not tell it  either"; that  about 5:00 a.m. (the 16th) defendant 
went into the house of one Idell Jones, and when asked about having 
been arrested the p r e ~ i o u s  evening, said, "The that  locked me 
up will not lock me up any more"; that  about the same hour another 
nitness, who lived close by, testified she saw a shotgun under the house, 
a gun like the one exhibited a t  the tr ial ;  that  she did not see the defend- 
ant put i t  there, but that  she saw him go and get the gun and carry it 
avay  from there ~vhen  he went; that defendant said to another witness, 
referring to deceased, "I made up my mind he would not arrest me any 
more": that an  officer ven t  to the room of defendant on Thursday 
f o l l o n i ~ ~ g  the s l loot i~~g and fouud a single-barreled shotgun; that IIP 
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showed the  gun  to t h e  defendant and  he  said i t  was a g u n  he  h a d  been 
keeping. T h i s  g u n  was produced i n  court  and  offered a s  a n  exhibit. 

T h e  cridence made out a case of willful, deliberate, and  premeditated 
killing, a n d  there was evidence, sufficient to war ran t  its submission to 
the jury, identifying the defendant  as  the  perpetrator.  S. v, drnmons,  
204 S. C., 753; S. v. Narion, 200 N. C., 715; S. v. Lawrence, 196 
N. C., 562. 

T h e  only other exception was  to  the  admission of the shotgun a s  a n  
exhibit i n  the  case. I t  was competent to  show t h e  possessioil of a 
shotgun by defendant  about the t ime of the  homicide, a n d  i t  was testified 
t h a t  t h e  one found i n  his  room was like the  one w i t h  which he  h a d  been 
seen on the night  the deceased was shot. T h i s  exception cannot  be 
sustained. S. v. Burno, 158 N. C., 632 ;  S. c. Vann, 162  3. C., 534. 
T h e  charge of the  court was f ree  f r o m  error .  

There  viere no other  exceptions noted to the rul ing of the  court,  but  
we h a l e  esamined t h e  record with care i n  view of the  g rav i ty  of the  
result to  the defendant, and  i n  the  t r i a l  we find 

N o  error .  

J. H. WORTHY v. R. R. KNIGHT. 

(E'iled 14 October, 1936.) 
1. Damages D a- 

Punitive damages are allowable only in cases of malicious, wanton, and 
reclilcss lujurs, 2nd may be awarded plaintiff in his suit only if a cause 
of action esists in his fa ror  which entitles him to nominal damages, a t  
least. 

2. Damages D c- 

The awarding of punitive damages and the amount to be allowed, if 
any, rests in the sound discretion of the jury within the limitation that 
the amount shall not be excessively disproportionate to  the circumstances 
of contumely and indignity present in each particular case. 

3. Damages D &Where evidence shows willful, malicious injury, it is 
e r ror  fo r  court  t o  refuse t o  submit issue of punitive damages. 

Where punitive damages are  sought, the trial court is limited to  a 
determination of whether the evidence is sufficient to support the issue 
and whether the amount awarded by the jury is excessive, and where 
there is evidence of a n  aggravated, criminal assault by defendant on 
plaintiff, i t  is  error for the trial court to refuse to submit the issue of 
punitive damages to the jury. 

APPEAL by  plaintiff f rom Cranmer, J., a t  J u l y  Term,  1936, of LEE. 
Civil action to recover damages f o r  alleged willful a n d  malicious 

assault. 
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Plaintiff's evidence tends to s h o ~  that  on 11 January ,  1936, he v-as 
opening a road on his o~vn  land, under order of court, east of the divid- 
ing line between his land and the adjoining land of the defendant. 
"Mr. Knight came up and wanted i t  laid off so the xvhole road ~vould be 
east of the line claimed by him before we agreed on the line." 

-111 argument ensued, and mlml plaintiff's back was turned, the de- 
fendaiit grabbed him by the arm and plaintiff fell, his feet having 
become enta~lgleil in some n i r e  fencing. Plaintiff got up  arid ran about 
seventy-fire yarcls, uhen he u a s  overtaken by the dcfendant, struck 20 
or 25 times, knocked down, and his nose broken. Plaintiff testified: 
"I n a s  doing nothing to Mr. Knight when he assaulted me. Xade  no 
fight a t  him a t  all. I t  all occurred on my land." 

The defendant's version is slightly different. H e  first fancied some 
prorocation, then said:  "I chased him across the muddy field about 75 
yards. TITorthy fell and I struck him once and possibly twice, not more 
than tnice. H e  was kicking and fighting a t  me. I hit him with my 
fist." 

The jury awarded the plaintiff compensatory damages in the sum of 
$40.00. The court declined to submit an issue as to punitive damages 
(exception), and charged tlic jury that ill no e ~ e n t  xould they award 
the plaintiff more than compensatory damages. Exception. 

Plaintiff appeals, assigning errors. 

K. X. I Ioy le  for p l a i n f i f ,  appe l lan f .  
G a v i n  CG J a c k s o n  for de fendan t ,  appellee. 

STACY, C. J. The doctrine of p u n i t i ~ e  damages occupies a rather 
anomalous position in our law. 

I n  the first place, such damages are not recoverable as a matter of 
right. ITodges c. H a l l ,  172 S. C., 29, 89 S. E., 802. They are allow- 
able only in cases of malicious, vanton,  and reckless in jury;  and, even 
then, they go to the plaintiff merely because they are assessed in his suit. 
Cot ton  v. Fisheries  Co., 181 N. C., 151, 106 S. E., 487; Osborn  u. Leach,  
135 S. C., 628, 47 S. E., 811; TT'aters v. L u m b e r  C'o., 115 N. C., 648, 
20 S. E., 718. 

Second: Punitive damages may not be awarded unless othernisc a 
cause of action exists and a t  least nominal damages are recoverable by 
the plaintifi'. Saunders  c. G ~ l b e r f ,  156 N. C., 463, '72 S. E., 610; Rlou. 
v. Joyner ,  156 N. C., 140, '72 S. E., 319. In other words, a civil action 
may not be maintained mere ly  to inflict punishment or to collect punitive 
damages. S'aunders c. Gilbert ,  supra.  Compare G r a y  v. Len t z ,  173 
S. C., 346, 91 8. E., 1024 (statutory penalty). 

Th i rd :  Both the awarding of punitive damages and the amount to bc 
alloned, if any, rest i n  the sound discretion of the jury, Cobb v. R. R., 
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175 X. C., 130, 95 S. E., 92, albeit, the amount assessed is not to be 
excessively disproportionate to the circumstances of contumely and indig- 
nity present in each particular case. Ford v. ,VcAnally, 182 N.  C., 419, 
100 S. E., 91;  Blow v. Joyner, supra; Billings v. Obser~er,  150 N .  C., 
540, 64 S. E., 435; Webb v. Tel. Co., 167 N .  C., 483, 83 S. E., 568; 
Gilreatlz v. Allen, 32 N.  C., 67. 

Primarily, then, the court is concerned with only two questions: (1 )  
Whether there is any evidence to be submitted to  the jury;  and (2 )  
whether the award is excessive. The  balance is for the twelve. Tripp 
v. Tob. Co., 193 N .  C., 614, 137 S. E., 871. 

The foregoing epitome of the law, as it obtains in this jurisdiction, 
may bcx gleaned from the following authorities: Lay v. Pub. Co., 209 
N. C., 134, 183 S. E., 416; Bonaparfe v. Funeral Home, 206 N .  C., 652, 
175 S. E., 137;  Perry v. Bottling Co., 196 N .  C., 690, 146 S. E. ,  805; 
Fewell v. Siegle, 195 N. C., 102, 141 S. E., 474; Picklesimer v. R .  R., 
194 K. C., 40, 138 S. E., 340 ; Tripp v. I'ob. Co., supra; Baker v. Wins- 
low, 184 S. C., 1, 113 S. E., 570; Hodges zl. Hall, supra; Saunders v. 
Gilbert, supra; Brame v. Clark, 148 K. C., 364, 62 S. E .  418; Ammons 
v. R. R., 140 N. C., 196, 52 S. E., 731; Jackson v. Tel. To., 139 N. C., 
347, 51 S. E., 1015; Osborn v. Leach, supra; Chappel1 v. Ellis, 123 
N .  C., 259, 31  S. E., 709; Remington v. Kirby, 120 N. C., 320, 26 S. E., 
917. Whether this is  the result of a consistent or satisfactory philoso- 
phy, me need not now pause to debate. 8 R .  C. L., 5 7 9 ,  17  C. J., 968. 
I t  would serve no useful purpose. Suffice i t  to say, it i s  thoroughly 
established by the pertinent decisions, though the doctrine may be 
repudiated in some jurisdictions. 17 C. J., 969. 

I n  the case a t  bar, there is evidence of an  aggravated, criminal assault. 
This calls for an  issue of punitive damages to be submitied to the jury. 
Saundtrs v. Gilbert, supra; Sowers v. Sowers, 87 N.  C., 303; Pendleton 
v. Davis, 46 PIT. C., 98; Causee v. Anders, 20 N .  C., 388. 

New trial. 

MRS. RTAXNIE DRAPER P E T T Y  v. PACIFIC  MUTUAL L I F E  INSURANCE 
COMPANY O F  CALIFORNIA. 

(Filed 14 October, 1936.) 
1. Pleadings I c- 

TTpon plaintiff's motion for judgnlent on the pleadings, defendant's 
answer must be given the most favorable interpretation and every intend- 
ment taken against the plaintiff. 
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2. Insurance I b--Complaint held to sufficiently allege fraud in procuring 
reinstatement of policy within provisions of C. S., 6460. 

Defendant insurer's ansner  alleged that insured signed a written state- 
ment and certificate of health to secure a reinstatement of his policy in 
uhich insured stated he was in good health and had not been attended b j  
physicians for the year previous, whereas, in fact, defendant v a s  suffer- 
inc with ulcer of the ston~ach, and had been so informed by physicians 
nliicli attended him less than one year prior to the application, that the 
application stated that the representations therein nere  made as  a con- 
cideration for the reinstatement of the policy, that insurer did rely upon 
the representations and n a s  induced thereby to reinstate the policy, which 
it would not have othernise done, and that insured died from an operation 
for the ulcer performed less than ninety days after the application for 
reinstatement of the policy. Zleld: Even conceding that the application 
for reinstatement mas governed by the provisions of C. S., 6460, that  
policies issued nithout a medical examination shall not be avoided for 
misrepresentations a s  to phyiical condition except in cases of fraud, 
insurer's answer sufficiently alleqed fraud, and plaintiff beneficiary's 
motion for judgment on the pleading n a s  erroneously granted, insurer 
being entitled to a day in court to prove the allegations if i t  can. 

3. Fraud B b- 
In  alleging fraud it is  not necessary that  the word "fraud" appear in 

the pleading, i t  being sufficient if i t  is alleged that  the opposite party 
knowingly made a material misrepresentation with intent that  the pleader 
should rely thereon, and that the pleader did rely thereon to his damage. 

,-\PPEAI, by defendant f r o m  Cranmer, J., a t  J u n e  Term,  1936, of 
VAXCE. Rerersed. 

Action by the  plaintiff beneficiary upon a policy of insurance issued 
upon the life of I r a  Moody Pe t ty .  

Judgment  upon the pleadings f o r  the  amount  demanded i n  the  com- 
plaint  n-as entered by the  court below. Defendant  appealed. 

J .  P. and J .  H .  Zollicofer for plaintif, appellee. 
J .  X. B~oughton for defendant, appellant. 

DETIS. J .  A judgment fo r  the plaintiff upon the  pleadings has  the 
same effect as  sustaining a demurre r  to the answer, and  requires t h a t  
the dcfeadant 's pleading shall be given the most favorable interpreta-  
tion and  every intendment  taken against  the plaintiff. Barnes v .  Trus f  
Co., 194 K, C., 3 7 1 ;  Pridgen v. Pridgen, 190 S. C., 102. 

I t  is necessary, therefore, to examine the allegations of the answer in  
accord n-ith this  rule. 

Af te r  admit t ing the issuance of t h e  policy sued on  a n d  the  death of 
the insured, the  defendant interposed t h e  defense t h a t  t h e  policy had  
lapsed f o r  fai lure  to  pay  the premiums due thereon, and  t h a t  subsequently 
the insured made  wri t ten application f o r  reinstatement with a certificate 
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of health, wherein certain representations as to his then physical condi- 
tion and previous requirement of medical services were made, concluding 
with the following language: "I hereby declare that  the foregoing state- 
ments and certifications are made by me as a consideration for the ac- 
ceptance by the company of the premium now in  default and for the 
reinstatement of the above numbered policy as of the due date of said 
premium and are complete, true, and correct, and I understand that  the 
company, believing the same to be such, mill rely and act on them." 

I t  is  particularly alleged in the answer that, in response to the ques- 
tion, "Are you now i11 good health?" the insured replied, 
"Whereas, i n  truth and in  fact, the said insured v a s  not a t  such time 
in  good health, but, on the contrary, had a t  such time an  ulcer of the 
stomach, among other ailments, of which condition the insured had 
previous thereto been informed and advised by one or more physicians, 
and for which condition a diet had been prescribed by physicians, and 
that  said condition of ulcer of the stomach was such as to necessitate ail 
operation of said insured, which was performed less than ninety days 
after the date of said certificate of health, pursuant to which operation, 
the death of the insured occurred a few days thereafter." 

I t  was further alleged in defendant's answer that, in response to the 
question, '(Have you during the past year had any injury, sickness, or 
ailment of any kind, or required the services of a physician or other 
practitioner ?" the insured replied, "ISTo" : "Whereas, i n  t ru th  and in 
fact, the insured within less than  a year of the date of the said certificate 
of health had had sickness or ailments, including said condition of ulcer 
of the stomach, and had required and obtained the s e r G e s  of one or 
more physicians in connection therewith, and had within said period 
of less than one year previous to the date of said certilicate of health 
been treated by one or more physicians, and had been informed by such 
physicians of the said condition of ulcer of the stomach; that  the insured, 
by his answer, represented to the defendant that  during the year pre- 
vious to the date of said certificate, he had not had any injury, sickness, 
or illness of any kind, or required the services of a physician or any 
other practitioner, whereas, i n  t ru th  and in fact, the insured had expe- 
rienced sickness, as herein set forth, and had required and obtained the 
services of one or more physicians." 

I t  was further alleged that  the defendant relied upon the representa- 
tions contained in  the application for reinstatement an3  certificate of 
health and was induced thereby to reinstate said policy, which it would 
not otherwise have done. 

111 support of the ruling of the court below, the plainti;? contends that  
the provisions of C. S., 6460, apply to applicaations for r~Gnstatement of 
policies unaccompanied by medical examination, and tha ;  the defendant 
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may not now resist payment of the amount of the insurance "on accouiit 
of any misrepresentation as to the physical condition of the applicant 
except in  cases of fraud," and that having failed to allege fraud, allega- 
tions of mere misrepresentation do not constitute a defense to a suit on 
the policy. Conceding, without deciding, that the provisions of the 
statute, C. S., 6460, are broad enough to cover an  application for rein- 
statement of a lapsed policy as well as the initial contract where no 
medical examination was required, we are of opinion, and so decide, 
that the answer in the instant case does set out all the elements of fraudu- 
lent misrepresentation, sufficient to raise a n  issue. 

I t  is not necessary that the word "fraud" be used in the pleading, nor 
that it be alleged in direct terms, if the facts averred contain all the 
essential elements of fraud. Colt v. Kimball, 190 N .  C., 169; S. ex rel. 
W o r t h  c. Stewart, 122 N. C., 263; 27 C. J., 30; 12  R. C. I,., 417. 

I n  Whitehurst v. Ins. CO., 149 N.  C., 273, defining the necessary ele- 
ments to constitute fraud in  the representation, i t  was held that as to 
the statement the following conditions must occur: (1) That i t  be 
untrue; (2 )  that  the person making the statement either knew it to be 
untrue or was culpably ignorant whether it be true or not ;  (3) that i t  was 
material to the transaction and was made with intent that the other 
party should act upon i t ;  (4) that the other party does act in reliance on 
the statement in  the manner contemplated, and thereby suffers loss. 
Stone v. Jfilling CO., 192 N .  C., 585; Plotkin, v.  Bond Go., 204 X. C., 
508; Ghormley v. Hyatt, 208 N. C., 478. 

The falsity and the scienter of the representation that  the insured mas 
in good health and had not required the services of a physician, as well 
as the other elements of fraudulent misrepresentation, affirmatively 
appear from the allegations of the answer. 

%%ether the defendant can make good its allegations by con~petent 
proof is another matter. At least, i t  is entitled to a day in court. 
Abernethy v. Burns, 206 N. C., 370. 

The judgment on the pleadings must be 
Reversed. 



I S  THE SUPREME COURT. 

SHERMAN OTT'ENS AND WIFE, G. L. OWER'S ; ROSA OWE VS ANDERS A K D  

HUSBAND, CAP ANDERS; DELIA OWESS; W. L. OTVENS AKD WIFE, 
DESSIE OWEKS; ROXIE OWEKS McCALL ASD HUSBAND, GARLAND 
hlcCALL ; SUSIE OWENS JIcCALL ASD HUSBAXD, ELBERT hIcCALL ; 
DORA OWENS McCALI, A K D  HUSBAND. J. P. hIcCALL; l7ANNIE OWESS 
GOLDEN AKD HUSBAND, REAL GOLDEX; FRED OWENS -4SD WIFE, 
OTHA OWENS; AVERY OTVESS AKD w ~ ~ ~ ,  CASSIE On'ENS; SPUR- 
GEON OWER'S A N D  J. T. OWENS, SOLE AKD ONLY HEIRS AT LAW OF 

SIIERhlAN OWESS, DECEASED, V. BLACKWOOD LUMBER COJIPBST, 
ISC., A N D  CANEY FORK LOGGING RAILWAY COMPANY. 

(Filed 14 October, 1936.) 

1. Trial  D a- 
Upon motion as  of nonsuit, all the evidence which tends to support 

plaintiff's cause of action is  to be considered in its most favorable light 
for plaintiff, and he is  entitled to every reasonable intendment thereon 
and every reasonable inference therefrom. C. S., 567. 

2. Adverse Possession C b-Evidence t h a t  plaintiffs had been i n  posses- 
sion for  twenty years adversely t o  defendant held fo r  jury. 

Plaintiffs' evidence tended to show that they and those under whom 
they claimed by inheritance and mesne conveyances had been in posses- 
sion of the locus in quo continuously for over twenty years, claiming to 
known and visible lines and boundaries coextensive with the calls in the 
State grant of their original predecessor in title, that they had used the 
land by cultivating, clearing, pasturing, fencing, building houses, planting 
an orchard, such acts constituting the usual and custcmary use of like 
lands in the community. Held:  The evidence was sul'ficient to be sub- 
mitted to the jury on the issue of plaintiffs' actual, open, continuous, 
notorious, and adverse possession of the lands sufficient to ripen title in 
plaintiffs under the provisions of C. S., 430, and defendants' motion to 
nonsuit in plaintiffs' action to recover damages for the wrongful cutting 
and removal of timber from the tract was erroneously granted. 

3. Adverse Possession A d-Where dower is  not  allotted, widow's regis- 
tered deed i n  fee is  sufficient ouster  and  notice t o  heirs. 

Plaintiffs claimed the lands in question by over twenty gears adverse 
possession, plsintiffs' ancestor having gone into hostile and exclusive 
possession under a deed in fee from the widow of the grantee in a State 
grant. No dower was allotted to the widow. Defendants claimed that 
plaintiffs' possession was not adverse to the heirs a t  law until the widow's 
death and the termination of her dower rights. Held:  Defendants' con- 
tention is  untenable, since no dower had been allotted 1:o the widow, and 
her registered deed was sufficient ouster and notice to I he heirs of plain- 
tiffs' adverse claim. 

4. Adverse Possession A f-Rule t h a t  tenant  i n  common cannot hold 
adversely t o  cotenants held inapplicable t o  facts of this  case. 

Plaintiffs' ancestor went into possessiol~ of the locus in quo under a 
deed in fee from the widow of the grantee in a State grant, no dower 
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haring been allotted to the widow. Thereafter, the heirs at law executed 
a deed to plaintiffs' ancestor, but the deed was void as to some of the 
heirs a t  law for defect in their acknowledgment. Defendants contend~d 
plaintiffs' possession was not adverse to the heirs a t  law whose deed was 
defective, since under the deed plaintiffs' nncestor took only the title of 
those heirs whose acknowledgment was not defective and held as tenant 
in common with the other heirs. H e l d :  The widow's deed was sufficient 
ouster as to all the heirs, and defendants' contention cannot be sustained, 
and the deeds from the widow and heirs a t  law, even if insufficient to 
constitute color of title, are competent evidence under the ancient docn- 
mcnt rule under plaintiffs' claim of ad~~er se  possession for over twenty 
years. 

APPEAL by plaintiffs from Oglesby, J., a t  May Term, 1936, of 
J a c x s o s .  Reversed. 

This is a civil action, instituted by Sherman Owens and wife, G. L. 
Owens, on 14 August, 1930, against the defendants for the recoyery of 
damages for the wrongful cutting and removal of the timber on Grant 
No. 1155, calling to contain 100 wres  of land, and for the wrongful 
construction orer said lands of a logging railroad and other acts of 
trespass and damage thereto by the defendants orer the objection and 
notice not to do so by plaintiffs; and for the recovery of said tract of 
land embraced in  said grant. Pending the action and before the trial 
of same, the plaintiff Sherman Owens died and his heirs a t  law and 
children vere  made parties plaintiff and adopted the complaint as filed 
theretofore herein. 

The plaintiffs allege that they are the owners in fee of said tract of 
land covered by State Grant No. 1155, from mhich said timber was cut 
and removed and the railroad constructed by the defendants; that  they, 
and those under xhom they claimed title, had been in  adrerse possession 
thereof for more than .50 years under color of title connected with sail1 
grant and other muniments of title and actually using and occupying 
the Fame for farming purposes and other uses to which they nere  
capable of being useil; that their title to said lands had ripened by the 
required ad\-erse possession under color, the source of mhich was State 
Grant S o .  11.55, a junior grant, but issued and granted 18 February, 
1878, recorded in Jackson County on 15 February, 1879; and that  eren 
without color of title plaintiffs claim to be the owners in fee of said 
lands by reason of adrersc possession thereof for the required time by 
them and their deceased father, Sherman Owens, for more than 20 and 
30 years, so the plaintiffs claim they are the lawful owners of said lands 
and that their title thereto has ripened by the required adverse posses- 
sion thereof under color or without color. The plaintiffs contended and 
offered evidence to shorn that  Sherman Owens moved on the tract of 
land n-ith his family in May, 1909, and that  he and family or his 
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tenants lived on the said lands and hare  been in the adverse possession 
of same until the action was brought on 14  August, 1930, and that prior 
to the year 1909, Sylvester Galloway and a Mr. Ellenburg built a house 
on said lands in the gear 1904 and lived thereon; a n j  that Sylvester 
Galloway is the grantee in State Grant S o .  1155, and that the heirs of 
Sylvester Gallo~vay by deed dated 30 September, 1907, conveyed the 
lands embraced in  said grant  to Sherman Owens, and that  Sue  E. 
Booker, n6e Sue E. Gallo~vay and husband, William Booker, and Rhoda 
E. Fisher, attorney in fact, conveyed the lands to 9. S. (Sherman) 
Owens by deed dated 14 December, 1903. 

The defendant Blackwood Lumber Company alleges that  it is the 
owner in fee of the lands described in  the complaint and had a lawful 
right to cut and remove the timber therefrom and construct said railroad 
o w r  same, under Grant No. 251, issued in  1796 to David Allison, 
assignee of John Gray Blount and William Cathcart, the same being 
dated 29 November, 1796, and registered i n  the Jackson County Public 
Registry, in Book H-8, page 346, ef seq., on 16  October, 1882, and said 
grant  containing 250,240 acres, and embracing and covering the lands 
described in  the complaint, and a chain of title connecting i t  with the 
title of Grant KO. 251 aforesaid; that  i t  was admittl2d or agreed by 
plaintiffs and defendants as appears i n  the record that  said Grant S o .  
251 corers the lands described in  the complaint and claimed by the 
plaintiffs, and that the defendants have a chain of title connecting them 
with the title of said grant, a senior grant  to Grant No 1155, the latter 
being the base of title claimed by the plaintiffs, and that  said chain of 
title need not be introduced except the deeds from Highland Forest 
Company to Jackson Lumber Company and from Jackson Lumber 
Company to Blackwood Lumber Company, said agreement being subject 
to the conditions therein stated. 

The  defendant Blackwood Lumber Company further alleges and con- 
tends that  i t  is the owner in fee of said lands described in the complaint 
on the ground that  it,  and those under whom it claims title, hare  bee11 
in the adverse possession thereof for more than 100 years, and pleads 
as defenses to the action and the right of the plaintiffs 1,o recover herein 
the following: (1 )  Adverse possession of the lands in question for 30 
years, subdivision 1 of sec. 425 of C. S . ;  (2 )  adrerse possession under 
color of said lands for more than 21 years, subdivision 2 of see. 425 of 
C. S . ;  (3 )  adverse possession of said lands for more than 20 years, 
see. 430 of C. S . ;  and (4)  adverse possession of said lands under color 
for more than 7 years, see. 428 of C. S., and that  such adverse possession 
mas under known and visible lines and boundaries and ripened its title 
to said tract of land in controversy. 
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The defendants, over objection by plaintiffs, claimed title to the lands 
described in the complaint or an interest therein under purported (led.: 
dated 20 July,  1908, from some of tlle heirs at law of Sylvester Galloway 
to R. 11. Galloway and from R. 11. Galloway and n i f e  on wine date to  
Highland Forest Company, as set forth in  tlle record. 

The  court below signed the judgment of nonsuit appeariug in the 
record. Plaintiffs excepted and assigned error, a i d  appealed to the 
Supreme Court. 

71.'. R. Sherrill and E. P. St i l lwel l  for plaintiffs. 
R. L. Phillips and F. B. A l l ey ,  Jr., for defendant  Blackzcood Lunzl~cr 

C'ompany. 

CLARI~SOK, J. At  the close of plaintiffs' evidence and a t  the close of 
all the evidence the defendants n ~ a d e  motions in the court belon for 
judgment as  i n  case of nonsuit. C. S., 567. The court below granted 
the motion a t  the close of all the evidence. We do not think the jutlg- 
lnent of nonsuit i n  the court below, a t  the close of all the evidence, can 
be sustained. Upon a motion as of nonsuit, all the evidence which makes 
for plaintiff's claim or tends to support his cause of action is to be coll- 
sidered in its most favorable light for plaintiff, and he is entitled to 
every reasonable intendment thereon and every reasonable inference 
therefrom. 

There are a great many questions set forth in  the briefs of litigantz 
which we do not think necessary now to consider. 

The  plaintiffs allege: "That, in addition to having a regular papcr 
title or munirnents of title n i t h  State Grant No. 1155 aforesaid, dated 
18 February, 1879, as the base or source, from the State donil t o  
Sherman O\\ens, the plaintiffs and those through, by, and under wlloill 
they claim title h a l e  had open, continuous, notorious, and ad~erqe  pos- 
session under colorable title and undw known and visible linc~s ant1 
boundaries, for many years, to n i t ,  more than fifty years." 
S. C. Code 1935 (Michie), see. 42.3, is as fo l lom:  "The State nil1 

not sue any person for, or in respect of, any real property, or the issue 
or profits thereof, by reason of the right or title of the State to  the 
same-(1) when the person in possession thereof, or those under whom 
he claims, has been in the a d ~ e r s e  possession thereof for thirty years, 
this possession having been ascertained and identified under knon11 and 
visible lines or boundaries; which shall give a title in fee to the pos- 
sessor." 

Section 426: " In  all actions involving the title to real property titlp 
is conclusively deemed to be out of the Statc, unless it is a party to the 
action, but this section does not apply to the trials of protested entries 
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laid for the purpose of obtaining grants, nor to actions instituted prior 
to 1 May, 1917." 

Section 430: " S o  action for tlie recovery of possessLon of real prop- 
erty, or the issues and profits thereof, shall be maintailled when the 
person ill possession thereof, or defendant in the action, or those under 
whom he claims, has possessed the property under known ant1 visible 
lines and boundaries adversely to all other persous for twenty years;  
and such possession so held gives a title in fee to the possessor, in such 
property, against all persons not under disability." Johnson 2.. Fry ,  
195 S. C., 832; Dill-Cranzer-Truitt Corp. c .  Downs, 201 i\-. C., 478; 
Reid r .  Reid,  206 K. C., 1. 

I n  Locklcar c. Sacage, 1.59 K. C., 236, a t  pp. 237-8, it is said:  "What 
is adverse possession within tllc nieaning of the law lias been TI ell settled. 
by our decisions. I t  consists in actual possession, with an intent to hold 
solely for the possessor to the exclusion of others, and is denoted by the 
exercise of acts of dominion o \er  the land, in making the ordinary use 
and taking the ordinary profits of which if is susceptible in its present 
state, such acts to be so repeated as to show that  they are done in the 
character of owner, ill opposition to right or claim of nny other person, 
and not mercly as an  occasional trespasser. It must be dccicle(1 and 
notorious as the nature of the land will permit, affording unequivocal 
ilidication to all persons that  he is  exercising thercoli the dominion of 
o~nier.," citing numerous autliorities. Sl1clly T .  Grnci 'gr~r. ,  204 S. C., 
488. 

What  is  the evidence that  plaintiffs have "possessed tlie property under 
known and visible lines and boundaries adversely to :dl other persons 
for 20 years"? The source of plaintiffs' title to said lands is State 
Grant KO.  1156, issued to Sylvester Gallomay by the State of S o r t h  
Carolina on 18 February, 1878, recorded in Jackson County, in Book 
G-7, at  page 105, on 1.5 February, 1870, and described tlierein by metes 
and bounds is tlic 100-acre tract of land in question in this action. The 
lnesnc conwyancea connecting the plaintiff5 ~ i t h  said State Grant No. 
1155, the source of their title, are as follows: 

1. Power of attorney, dated 14 Nowmber, 1903, from Sue E. Booker, 
nbe Sue E. Gallo~vay (Sue E. Galloway was the widow of Sylvester 
Galloway, deceased, who is  the grantee in  Grant No. L15.5), to Rhoda 
E .  Fisher, giving her full and complete power and authority to sell and 
conrey lands and real estate, whic2h was recorded on 8 ileptember, 1905, 
i n  Book 23, a t  page 73. 

2. On 14  December, 1903, Sue E. Booker, nee Sue E .  Gallonay, and 
her then husband, William Booker, and Rhoda E. Fisher, attorney in 
fact, esecuted and del i~ered  to A. S. (Sherman) Owens a warranty deed 
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in proper form with full covenants and warranty, conveying to him ill 
fee simple the lands embraced in said Grant S o .  1155, and with full 
description by metes and bounds as the same appear i n  said grant, which 
said deed was filed 12 October 1905, and duly recorded in J a c k ~ o n  
County on 14 October, 1905, i n  Book JJ, a t  page 31. 

3. Deed dated 30 September, 1907, from Sylvanus Galloway, Salina 
McCall, Jackson McCall, Garland XcCall, Rufus Galloway, and others, 
heirs a t  law of S y h  ester Galloway, to Sherman Owens, conveying to 
him all their right, title, claim, and interest in the tract of land in con- 
troversy and describing the same by metes and bounds and exlms4y in 
the premises call attention to the fact that  Sue E. Eooker and husband, 
William Booker, for a consideration of $200.00, had conveyed said lands 
to Shrrman Owens by a "certain deed of absolute conveyance, wit11 full 
covenants of warranty, duly executed-recorded in Jackson County, 111 

Book JJ, page 31," and this last deed to Sherman Owens was filed on 
8 October, 1907, and recorded in Jackson County, on 26 October, 1907, 
in Book XIS, a t  page 459, e t  seq. 

The plaintiffs offered evidence tending to show that  they, and those 
under  thorn they claim title, haye been in the actual, open, continuous. 
notorious, and a d ~ e r s e  possession of the lands in question and as de- 
scribed in the complaint for more than forty years, and that possession 
has been ascertained and identified under known and visible lines and 
boundaries coextensive v i t h  the 1int.s of Grant KO. 1155 and tlic lines 
of the description in the t ~ o  deeds to Sherman Oxens for said tract of 
land. 

The plaintiffs offered eridence tending to show that  this possession of 
the land in question began about 40 years ago, when a man by the name 
of Mr. Ellenburg (now dead) went on the land for Nr. Onens, llelpetl 
build the house, cleared up some of the land, and worked and stayed 
there for Mr.  Onens;  that  in 1904 Sherman Owens and his son, IFT. L. 
Omens,  vent on the tract of land and nen t  around the lines of the entire 
t rac t ;  that Sherman Owens could not read and he took his son and deeda 
and had his so11 read the calls, and they went around the land; that  
Shernian Owens and family moved on the laud in May, 1909, and lil-e~l 
in the house and cultivated some of the lands, and, following this posses- 
sion and occupancy by Sherman Onens and family of the tract of land, 
the plaintiffs offered the evidence of numerous xiitnesses xho,  as the 
tenants and lessees of Sherman Owens or his n i f e  and heirs a t  law, 
a c t u a l l ~  lived on the land and possessed and occupied the same for thr 
plaintiffs, beginning in 1910, when Sherman Owens and family moved, 
and continued thereafter until the year 1930, when the defendants went 
oil the land and commenced cutting timber. 
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That this possession and occupancy of the land was: continuous for 
more than 30 years by the successive tenants and lessees of the plaintiff, 
and evidenced by such use of the land as it was capable of at  the time, 
that is, farming, cultivating, clearing, using firewood, pasturing, fencing, 
building houses and outhouses, sowing grass and planting trees for 
orchard, and making such use of the same as is or wail usual and cu+ 
tomary for farmers on mountain farms in the commun ty. 

The land in controversy was surveyed by one H. R. Queen, an expert 
surveyor. The beginning corner of Grant 1155, which covers the 
locus in quo, was well known to him and mas a marked c~es tnu t  standing 
in Rocky Knob Gap, about thirty years ago (now down). There were 
marked trees on the first line and other marks. The 100 acres had 
visible lines and boundaries. These vere known to isherman Owens 
and his son, W. L. Owens. 

Fred McCall testified, in par t :  "Sherman Owens is my uncle. I was 
looking after this property for Mr. Omens, when they sent him off he 
got me to look after it and take care of it for him, froin 1919 to 1930. 
I rented it to Lawton McCall in 1919 and he went into possession of 
the land in 1919 and left in 1922, I think; Mr. McCall was to go there 
and take care of the place for me and look after it and keep people out 
from ranging, hunting, and fishing, and he lived on the property three 
years; he was the first renter I put there. During this period from 
1919 to 1930 I kept the fences up on the place the best I could, ranged 
it and farmed it until the Blackwood Lumber Company drove on it. I 
kept 6 or 7 head of cattle on the property; yes, my brother had some 
and I got him and he helped me look after the cattle a:id to look after 
the place; this is my brother Charley and he is here. Charley and I 
would go over the property to look after i t  once and twice a week. The 
house burned down shortly after Lawton McCall moved away after 
1922. Yes, Charley NcCall had live stock on this land, five or six head, 
in addition to mine. I went ahead and looked after thil property, kept 
up the fences the best I could and ranged my stock and did that each 
year, and also my brother, Charley McCall, helped me lclok after it each 
year and pastured his cattle there." 

The land was suitable for pasturing, and that was one of the uses for 
which it was adapted. This evidence was competent, in fact, it was not 
objected to. 

Then, again, the defendant Blackwood Lumber Company, Inc., recog- 
nized that Sherman Owens owned the land. On 10 Apl-il, 1928, James 
E. Walker wrote T. S. Fortner, in part, as follows: 
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MANUFACTURERS 

EAST LAFORTE, N. C., April 10, 1928. 
T.  S. FORTKER, 
Argura, N. C. 

DEAR SIR: There is a piece of land on Tennessee Creek belonging to 
Sherman Owens. Some say it is about 100 acres and some say about 
80 acres. . . . 

Yours truly, 
BLACKWOOD LUMBER CO., 

(Signed) By JAS. E.  WALKER. 

Fortner, who for 20 years patrolled the land for defendant and its 
predecessors in title, testified, in part:  "Mr. Walker was president of 
the Blackwood Lumber Company; his letters and checks said that lie 
was president, I got a check once a month and it was signed by Mr. 
Davison. Mr. Walker sent me up there and he said him and Mr. Sher- 
man Owens was on a trade about the land and he wanted me to go and 
see if the timber was any account and it was good looking timber, such 
as spotted oak and maple and I went and saw it. Mr. Walker said he 
was going to buy this land from Sherman Omens, that they were on a 
trade. . . . My duties were to travel over the land, keep down fires 
and cutting of timber and trespassing, put out fires and keep people 
from destroying timber. I patrolled 14,000 acres of them; yes, this 
Sherman Owens tract lies in this 14,000 acres. . . . Sherman Owens 
showed me where his line was. No, this letter of 10 April, 1928, from 
the president of the Blackwood Lumber Company was not the first I 
knew about the Sherman Owens tract. I had no instructions to patrol 
the Owens tract, I never told a man to get off of that property because 
it was Sherman Owens' land." 

Ralph Rigdon testified, in par t :  "I was carrying the mail to Tucka- 
seigee in 1928 and 1929. I knew Sherman Owens at that time and 
James E. Walker, president of the Blackwood Lumber Company. I saw 
Sherman Owens and James E. Walker up at East LaPorte in the fall 
of 1928. Sherman Owens came and got me to bring him to East LaPorte 
and when he got there he run into Mr. Walker at the office and told him 
he had come to sell him that land and old man Walker told him all 
right, and asked him ~vhat  he wanted for it and Sherman O~vens said 
$15.00 an acre, and X r .  Walker told him he ~vouldn't bug it that way. 
that he would give him $15.00 an acre for it and run it out. (The 
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court restricted this evidence and permitted only for the purpose of 
showing Sherman Owens' possession of the property st  that  time and 
not as  to the measure of damage.) This  conversation took place out i n  
the yard and when we first came down there Mr.  Owens and Mr.  T a l k e r  
ven t  in the office. Mr. Walker said he ~vould have he land run  out 
and pay him for whatever there was of it, and Sherman Owens claimed 
there was 100 acres and Walker said he  understood there was about SO 
acres. . . . Later on, two or three months after that  first conversa- 
tion, Sherman Owens came back again with me and when we drove u p  
Mr. Walker came from the store and Sherman Owens and I got out and 
shook hands with N r .  Walker. Mr.  Walker said a t  that  time h e  wouldn't 
consider buying that  land a t  all now, that  he under~tood he had the 
oldest title to it, and that  i t  belonged to the Blackwood Lumber Com- 
pany." 

There was plenary evidence to be submitted to the jury that  plaintiffs 
"have possessed the property under known and visible lines and bounda- 
ries, adversely to all other persons, for 20 years," a t  'east. I f  this be 
true, plaintiffs have a "title in fee." Section 430, supra.  

I t  was contended by defendant that  Sue E. Booker, r16e Sue  E .  Gallo- 
way, who was the widow of Sylvester Galloway, died in California ill 
1924, and the possession was not adverse until the d:,te of her death. 
We cannot so hold. The record discloses that  no doxer was ever laid 
off to her. 

I n  the record we find: (1 )  Deed dated 14 December, 1903, from 
Sue E. Booker, n6e Sue E. Galloway, and her then husband, William 
Booker, and Rhoda E. Fisher, attorney in fact, to A .  S. (Sherman) 
Owens conreying to him in  fee, with full covenants of warranty, the land 
in  question. ( 2 )  Deed dated 30 September, 1907, from Sylvanus 
Gallon-ay and others to Sherman Owens conveying to him the land in 
question, referring to above deed and reciting the conveyance. There 
is  a slight defect in the acknomledgment as to part  of the grantors in the 
deed of 30 September, 1907. 

I n  W h i f t e n  c. Peace, 158 N. C., 298 (302-3), citing numerous authori- 
ties, i t  is said:  "This Court has held, in ivorwood v. Totten, 166 N. C., 
649, that  a deed executed by a wife, conveying land to her husband, roid 
for failure of the probate officer to comply with C. S., 2515, is, never- 
theless, color of title, and that  adverse possession by the husband under 
such deed for seven years will ripen into a perfect title." 

I n  Graves  v. Causey,  170 K. C., 175, i t  is held (1st headnote) : 
"Where the deceased owner of lands leaves a widow, who, without allot- 
ment of dower, remains on the lands until her marriage, and then 
conveys them, with her husband, in fee, for a raluable consideration, 
and the grantee has his deed recorded and enters into possession and 
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builds upon and  exclusively uses the lands, the registration of the d ~ e t l  
and  the  occupancy of the  lands pu t  the  heir  a t  law of the original owner 
upon notice of t h e  act of ouster and  hostile possession, a n d  the  continu- 
ous possession by t h e  grantee, o r  those claiming under  him,  fo r  wven 
years, under  t h e  deed as  color, will r ipen the  title." 

W e  (lo not th ink  the contention of defendant can  be sustained. T h e  
deeds, if not color, a r e  at least some evidence, under  the ancient docu- 
ment rule, to  be submitted to  the ju ry  on adverse possession f o r  20 or  30 
years. under  s t a t u t ~ s  before set for th.  Thontpson I ? .  Buchanan, 195 
N. C., 155 (160-1) ; Sears  v. Rraswdl,  197 N. C., 515. 

F o r  the reasons giyen, t h e  judgment of the court belox is  
Rerersed. 

DR. T. A. ALLEN v. DR. H. C. CARR, DR. TV. F. BELL, DR. R. F. JAW- 
RETT. DR. E. B. HOWLE. DR. C. E. JIISGES, ASD DR. C. C. POIS- 
DEXTER, IND~IDUALLY, ASD AS NORTH CAROLINA BOARD OF 
DESTAL EXAMINERS. 

(Filed 14 October, 1936.) 

1. Constitutional Law C c: Physicians and  Surgeons A &State may 
regulate practice of dentistry i n  exercise of police power. 

Public Lams of 1935, ch. 66, see. 11, providing that  a licensed dentist 
nlio shall hare retired, or who shall haye moved to another state and 
thereafter returned to this State, shall stand and pass a n  examination 
by the State Board of Dental Examiners as to his proficiency in the pro- 
fesaion of dentistry, and shall show good moral character, before issuance 
of license to resume practice in this State, i s  l w l d  conititutional and valid 
a s  an exercise of the police power of the State for the good and velfnre 
of the people. 

2. Constitutional Lam G a :  G d-Act requiring second examination before 
issuance of license t o  resume practice of dentistry held not  t o  deny 
equal protection of laws o r  t o  confer exclusive privileges. 

Plaintiff was licensed by the State Board of Dental Examiners. There- 
nfter. plaintiff moved from the State and failed to renew his license here, 
but practiced his profession successively in two other states after having 
been examined and licensed by them. Plaintiff then returned to this 
State, but license to resume practice here was refused after esamination 
by the State Board of Dental Examiners for plaintiff's failure to show 
the required proficiency in the profession of dentistry. Plaintiff sought 
m n ? ~ d a m u s  to compel the issnance of license, contending that ch. 66, 
see. 11, Public L a n s  of 1935, under v-hich the second examination was 
required, was unconstitutional in that it  denied plaintiff the equal pro- 
tection of the laws (Fourteenth Amendment to the Federal Constitution), 
abridged the privileges and immunities of plaintiff as  a citizen of the 
United States (Federal Constitution, Art. IT, sec. 2 ) ,  and conferred 
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esclusire emoluments and privileges in violation of Art. I, sec. 7, of the 
State Constitution, it  appearing that plaintiff had coniinuously practiced 
his profession since his first license was issued, and rlaintiff contending 
that  to require a second esamination of him while no second esamination 
is required of those practicing the profession continuously within the 
State, violated his constitutional rights. Held:  Plaintiff's contentions 
cannot be sustained, since the act bears alike upon all classes referred 
to therein and does not discriminate against plaintiff. 

3. Physicians and  Surgeons A &Licensed dentist who moves from State  
must  obtain license t o  resume practice upon re turn  t o  th i s  State. 

A dentist licensed by the State Board of Dental Esaminers, who there- 
after moves from this State and practices his profession successively in 
other states, upon esamination and license by them, and then returns to 
this State, must obtain a license to resume practice here by passing a 
second esamination by the State Board of Dental Examiners, although 
such dentist has  continuousl~ practiced dentistry since he was first 
licensed by the State Board. Ch. 66, sec. 11, Public Laws of 1933. 

4. Same: Mandamus A d-While mandamus will l ie t o  compel exercise of 
discretionary power, i t  does not  l ie  t o  control courst: of action. 

Plaintiff sought to compel defendant Board of Dental Esaminers to 
issue license to him to resume the practice> of dentistry The court found 
a s  a fact that the board had refused to issue such license upon its finding 
after esamination that  plaintiff had failed to show satisfactory proficiency 
in the profession of dentistry, and had refused to issue the license in the 
esercise of its judgment and discretion, and had not arbitrarily abused 
its discretion. Ch. 66, sec. 11, Public Laws of 1935. Held: Alalzdamus 
mill not lie to control the decision of the board in l.he esercise of i ts  
discretionary power, the estent of mnvdamzts in such c,ases being limited 
to compel the exercise of the discretionary power, but not to control the 
decision reached in its exercise. 

APPEAL by plaintiff f r o m  Sink, J., 2 September, 1936. F r o m  HEX- 
DERSOX. AfXrined. 

T h i s  was a n  application f o r  wr i t  of mandamus, commenced by plain- 
tiff against defendants, members of the  N. C. Board  (sf Denta l  E x a m -  
iners, requir ing a n d  compelling them to issue a renewal of plaintiff's 
license to  practice dent is t ry i n  N o r t h  Carolina. 

T h e  court belon. found the  following facts, and  rendered judgment 
thereon : 

"1. T h a t  summons herein was issued on 1 8  August,  1936, and  served 
upon each of the  menibers of the  N o r t h  Carol ina S ta te  B o a r d  of Denta l  
Examiners .  

"2. T h a t  the plaintiff, upon  the completion of a three-year period, 
graduated with t h e  degree of Doctor of Dental  Surgery  f r o m  the At lan ta  
Denta l  College, of Atlanta ,  Ga., on 23 April,  1897. 

"3. T h a t  011 11 May,  1897, t h e  plaintiff,  haying tak2n t h e  prescribed 
examination of the  defendant  board, a n d  having been foulid proficient 
and  fit, was granted license S o .  95 on 11 &lay, 1897, and soon thereafter  
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began the practice of dentistry in Haynood County, where, on 1 July ,  
1897, his liceme Ko. 9,5 n a s  recorded in Book of Lice~ised Dentists, 
page 11. 

"-1. That  in tlie gear 1899 tlie plaintiff gave up his practice in I-Iay- 
~ o o d  County, Nor th  Carolina, and went to the State of Colorado, where 
he appeared before the dental esaminers of that State, from which lie 
procured license under which he practiced dentistry in the State of 
Colorado until the year 1910. 

' ( 2 .  That  in the year 1910 the plaintiff gaT e up  his practice in tlie 
State of Colorado and r emov~d  to tlw State of Tennrssee, nhere  11c 
applied to the State Board of Dental Esaminers of 'Telnlewee for license, 
ant1 l l a ~  ing takcrl and s u c c ~ s ~ f u l l y  passed tlie esmnii~ntion prescrihcd o11 
7 June.  1910, he was iswed a licenze to practice the prof(~beion of den- 
tiqtry in the State of Tennessee, vliere he practiced 111s l)rofcssion until 
February, 1936. 

"6. That  in February. 1936, the p l a i~~ t i f f  returlietl to the State of 
North Carolina and made inquiry of the tl(xfendant I~oartl as to tlic steps 
lie sliould talie to ha l e  his lTor th  Carolina. tlcrltal licc>nse of IS97 re- 
newed, and mas adrised that it would be necessary for him to appcar 
before said board and stand an  examination, as required by section 11, 
chapter 66, Public Laws of 1933; that  certain forms n r r e  furniihed to 
the plaintiff, which he properly executed and returned to the secretary 
of the board, together nit11 tlie sum of $10.00, being the fee required 1 ) ~  
said board upon his application. 

"7.  That  the plaintiff n a s  a d ~ i s e d  to appear before the defentlaiit 
board oil 22 June, 1936, upon which day he did appear for the purpoie 
of submitting to the examination preqcrihetl by tllc hoard; that thr~ 
boartl g a ~  e to the plaintiff a clinical exanlination; that  is, an esamina- 
tion in the mechanics of dentistry, and upon the examnlation tlie plai11- 
tiff did not make a satisfactory shoving to said board of his proficient! 
in the profession of d ~ n t i s t r ~ .  

"8. That  upon the failure of the f la in tiff, upo11 the examiliation on 
22 June, 1936, to make a satisfactory showing to the defendant board of 
his proficiency in the profession of dentistry, the said Jefend:rnt l)oartl, 
by official action, upon rote of the tlntire memberzliip, denied tlle appli- 
cation of the plaintiff for the issuance of a license to  resume the practice 
of dentiqtry in Sor t l i  Carolina; and said plaintiff received due notice of 
said denial. 

''9. That  a t  the time tlie plaintiff undertook the clinical exanlinatioli 
prescribed for him by the defendant boartl, ant1 a t  tlie time it denied to 
the plaintiff license to resume the 1)ractice of dentistry in Sort11 Caro- 
lina, the defendant board did not gixe ally coilsideration as to the moral 
character of the plaintiff. 
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"10. That the plaintiff has not, at  any time, renewed his license 
under section 11, chapter 178, Public Laws of 1915, and has paid no fee 
and made no application for the restoration of his license as required by 
said section. 

"11. That the plaintiff has practiced his profession  continuously and 
n-ithout interruption from 1 July, 1897, to 1 February, 1936, and upon 
examination was granted license by the North Carolina Board of Dental 
Examiners in 1897; by the Board of Dental Examiners of the State of 
Colorado in 1899; and by the Board of Dental Examine-s of the State of 
Tennessee in 1910, and that the license issued to him by the Board of 
Dental Examiners of the State of Tennessee has been renewed and is in 
full force and effect until 30 June, 1937. 

"12. That section 11, chapter 66, Public Laws of 1935, required the 
plaintiff to apply to the defendant board for a license to resume the prac- 
tice of dentistry in  North Carolina, and authorized the defendant board 
to grant such license upon a satisfactory showing to slid board of his 
proficiency in the profession of dentistry, and his good moral character 
during the period of his retirement; that said examination was duly 
given and the defendant board, within its authority and power and in 
the proper exercise of the duties and obligations implmed upon it by 
law, and in the exercise of its discretion, found that the plaintiff has not 
made, upon his examination, a satisfactory showing of his proficiency in 
t h e  profession of dentistry; that without considering further facts as 
permitted under the act, said defendant board, in the proper exercise of 
its duties and obligations under said act, and pursuant to its judgment 
and discretion, denied to the plaintiff a license to resume the practice 
of dentistry in Korth Carolina. 

"Upon the foregoing facts, it is the judgment of this court that the 
plaintiff is not entitled to the relief sought herein, and, upon motion of 
the defendants, the application of plaintiff for mandamus is denied, and 
this action is dismissed. This 2 September, 1936. 

H. HOYLE S ~ N K ,  Judge, 
Holding the Courts of the 18th Judicial District." 

To the signing of the foregoing judgment denying the application for 
the writ of mandamus, the plaintiff, in apt time, excepted, assigned 
error, and appealed to the Supreme Court. 

R. L. Whitmire for plaintiff. 
I .  111. Bailey for defendanfs. 

CLARKSOS, J. The facts found by the court below fully set forth this 
controversy, and on them we think plaintiff's application for mandamus 
to renew his license to practice dentistry properly denied. 
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Public L a n s  1935, ch. 66, sec. 11, is as fol1ou.s: "Any perion nlio 
h l l  have bceu liccnsed by the North Carolliia State Board of D e ~ ~ t a l  
Examiners to practice dentistry in this S ta t r  nlio shall liave retired from 
practice. or nlio shall h a w  rnored from the State arid sllall haye returned 
to the State, may, upon a satisfactory showiiig to said board of hi-. pro- 
ficiency in the profession of dcritiqtry and his good inoral chmwte r  
during the period of his retirement, be graiiteil by said board a liccnsc 
to resume the prartice of dentistry upon making applicl~tion to tliix wid 
board in sucli form as i t  may require and upon the pa>ment of the fee 
of ten dollars. The license to resume practice, after lrs~iallcc t l i~rcof ,  
shall be subject to all the prorisions of this act." 

The plaintiff contends that the above seetioil is uncoi~stit~rtion:d, 011 

the folloning grounds: "That in requiring this plaintiff, n h o  has been 
duly licerised to practice dentistry iri S o r t h  Carolina, to take a secwnd 
examination nhile all other dentists in the State arc required to take 
only one examination, section 11 of the Act of 1985 is u~~col~it i t i i t iori :~l ,  
in that  it denies the plaintiff the equal protertion of the l a ~ r s  of North 
Carolina and is in direct conflict with the 14th , h e n d m e n t  of tlle 
Constitution of the Unitcd Stntcs. Said section of 4 t l  art i i  also 
unconstitutional, in that  i t  abridges the privileges ant1 iilirnunitie\ of 
the citizens of tlie United States and is in dircct vonfl~ct v , t h  tliix l l t l i  
dmeridment to the Co~istitution of the United States, and i i  furtlier in 
conflict with section 2, ,Irticle IT, of the ( ' m ~ t i t u t i o n  of tlic t-iiitc~l 
States. That  section 11 of the Act of 1933, nllich autl iori~es tl~cl defend- 
ant bo:~rd to require t n o  examinations of this plaintiff nliilc all otllt r 
dentists are only required to undergo one esalniriation is roitl ant1 nlicw~i- 
stitutional, in that it confers upon other deritistc excluqire emolu~i~c~lits 
and privileges, and is, therefore, forbitlden by sectio~i 7 ,  h t i c l c  I, of tlic 
C'onstitution of Sort11 Carolina. Said act of the Lcg14aturc a ~ ~ c l  salt1 
act of defendant board is also urllanful and w i d ,  in that the plai~itiff is 
deprived of a substantial property right other than by the law of thcl 
land, and is, therefore, in conflict nit11 section 17. .\rtlc+le I ,  of t11c~ 
Constitution of the State of Xortli C'arolina. Said ac t  of the 1qi . la turc  
and said act of the defendant board are likcnise in conflict nit11 sec t io~~s  
30 and 31 of the Constitution of the State of 9 o r t h  Carolina." 

Plaintiff also coiitciids: "That if it  should be decided that section 11 
of tlie Act of 1935 is not in conflict with those sections of the Constitu- 
tion of thc United States and the Constitution of Sort11 Cnrolina, as 
licreinbefore alleged, then said section of said act has 1-10 a1q)licatioll to 
plaintiff, in that  he has never retired from the practice of dentistry, but  
has been engaged in said practice contiriuoudy aild 17 itliout i~lterruption 
since he mas first licensed by the defendant board in thc year 1897.'' 

We do not tliink that either of plaintiff's contentions can he -ustained. 
The ac.t is, we tliink, constitutiol:al in all respect.. The plaintiff x i s  
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duly licensed to practice dentistry on 11 May, 1897. I n  1899 plaintiff 
left this State and did not return to Xorth Carolina until about 1 Feb- 
ruary, 1936. H e  is now residing in Henderson County, S. C. Plaintiff 
has failed to renew his license as required by Public L a m  1915, chapter 
178, sec. 11, he does not now hold any license to practice dentistry in 
North Carolina, and the Act of 1935 provides the process by which he 
may be granted license to resume the practice of dentistry in North 
Carolina. X a n n  c.  S. C. Sfate  Board of Enanliners in Optomefry e t  al., 
20G X. C., 853. 

The Supreme Court of the United States, in Graves 2,. State of V i n n . ,  
272 U .  S., 423 (427), citing numerous authorities, says: " I t  is well 
settled tliat a state may, corlsistently wit11 the 14th , h e n d m e n t ,  pre- 
scribe tliat only persons possessing the reasonably necessary qualifica- 
tions of learning and skill shall practice mrdicine or dentistry." 

The principle is well settled in tliis jurisdiction by a wealth of 
authorities. S. 1 % .  I'an Doran, 109 S. C., 864; S. v. Call, 121 K. C., 
643; S. v. Lockcy, 198 S. C., 557 (Barber's Act). The plaintiff, in 
conformity with the net of the General -\ssembly of 1935, filed his 
application to renew his license, and stood the esaminntibn required of 
liini 1 ~ -  the act. I n  doing this, we think, from his leaving the State and 
returning, that  the constructioi~ he put  on the act was correct and his 
complaint now is no defense. The court below found: "That said 
csamination was duly given and the defendant board, within its author- 
ity and power and in the proper exercise of the duties and obligations 
imposed upon it by law, and in the exercise of its d i s c ~ t i o n ,  found tliat 
the plaintiff llas not made, upon his examination, a satisfactory showing 
of his proficiency in  the profession of dentistry; that  without consider- 
ing further facts, as permitted under the net, said defendant board, in 
the proper exercise of its duties and obligations under said act, and 
purmuat  to its judgment and discretion, denied to the plaintiff a liccnse 
to resume the practice of dentistry in Xorth Carolina." 

I n  S. v. Iiicks, 143 N. C., 689, i t  is held (1st headnoie) : "The Legis- 
lature has constitutional authority to regulate the practice of dentistry 
under Revisal, sec. 4468, forbidding any person to practice who has not 
graduated at  a reputable dental school and received a certificate of pro- 
ficienl-y or qualification from the Board of Dental .Examiners, ete.; 
under section 4470, lnaking the requirements inapplical-~le to any person 
who was a dental practitioner in this State before 7 Xarch,  1879, if or 
before 25 February, 1890, he should file a rerified statement with tlic 
Board of Dental Esaininers showing his name, residence, (late of diploma 
or license, and date of commencing practice liere; untlcr section 3642. 
mak i l~g  it n misdcmcanor to practicc dentistry \vi thmt first having 
l)ass"rl tlic requirctl esamination and receirrd the eertifi:ate." 
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The provisions of section 11, chapter 66, Public Laws 1935, bear alike 
upoil all classes of persons referred to therein, and the requirement 
made by the board that  the plaintiff make to i t  a satisfactory showing of 
his proficiency in the of dentistry is no discrimillation against 
the plaintiff. We think that  the facts bring plaintiff in the clear lan- 
guage of the act, and the act is constitutional and within the police 
power of the State to enact for the good and welfare of the State. 

There is no finding of fact that the defendants, N. C. Board of Dental 
Examiners, arbitrarily abused its discretion, or in bad fai th exercised its 
discretion, but refused the plaintiff license on the ground that  plaintiff 
had not shown his proficiency in the profession of dentistry. 

We do not think that  the writ of mandamus should issue, and we 
think the case of Ewbanli v. Turner, 334 K, C., 77 (83),  is in point, as 
follows: "The law-making power having entrusted such examination to 
the board thus constituted, and required that  the examination shall be 
sat is factor^ to them, and such requirements being reasonable and in  
violation of no constitutional provision, the courts callriot intervene ant1 
direct the board to  issue a certificate to one who the majority of the 
board have held has not passed a satisfactory examination because upon 
the examination of experts the court or jury might think the esamina- 
tion of the plaintiff ought to have been satisfactory to the hoard. This 
is a matter resting in the conscience and judgment of the board, under 
the provisions of the law, and the courts cannot by a nzandanzuc compel 
them to certify contrary to what they have declared to be thr. t ruth.  
H a d  the board refused to examine the applicant upon his compliance 
with the regulations, the court could bv mandanzus compel them to 
examine him, but not to issue him a certificate  hen the preliminary 
qualification required by law, that  the applicant shall be found profi- 
cient and competent by the examining board, is lacking. Burton 1.. 

Furman, 115 S. C., 166; Loughra~z v. Hickory, 129 1\'. C., 281." Barnes 
v. Comrs., 135 N .  C., 2 7 ;  Edgwton v. Kirby, 156 N. C., 347. 

I n  18 R. C. L., "Xandamus," par t  sec. 35, page 124, we find: "It  is 
a well recognized rule that nbere the performance of an official duty or 
act involves the exercise of judgment or discretion, the officer camlot 
ordinarily be controlled n i t h  respect to the particular action he  will 
take in the matter;  he can only bc directed to act, leaving the matter as 
to what particular action he will take to his determination. Therefore, 
where an  officer, in the exercise of a discretionary poner, has considered 
and determined what his course of action is to be, he has exercised his 
discretion, and his action is not subject to review or coiitrol of man- 
damus." 

F o r  the reasons given, the judgment of the court below is 
Affirmed. 
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EMERY L. MI1,LER AXD CHARLIE MILLER v. S. P. W'OOD, TRADING AS 

WOOD GROCERY COMPANY. 

(Filed 14 October, 1936.) 

1. Automobiles E &Evidence held for jury on issue of whether employee 
mas acting within scope of employment at time of accident. 

Plaintiffs' evidence tended to show th:lt defendant's employee, who 
was driving his own car a t  the time of the accident in suit, was employed 
as  mechanical superintendent of defendant's s i s  cotton gins, located a t  
different places, that the employee frequently used his own car in getting 
from one gin to another and in transporting machinery parts in the per- 
formance of his duties, and that  other em~~loyees also used his car when 
none of the defendant's trucks were available, and thxt defendant was 
present on occasions when the employee's car was thus used in further- 
ance of defendant's business, that the employee would take gasoline from 
defendant's pump before going to a distant gin, and that  on the occasion 
in question the employee \ \as  driving his own car, had gotten some parts 
from one gin to take to another, and a t  the time of the accident, whicll 
occurred during regular working hours, had the parts in his car. Held: 
The evidence was sufficient to be submitted to the jur:: on the iqsue of 
w l ~ e t l ~ e r  tlie employee was authorized to use his own car in the perform- 
ance of his duties, and at  the particular time in question was acting 
within tlie scope of his employment and in fnrtherance of his master's 
business. 

2. Appeal and Error E & 

Where the charge of the lower court is not in the record, it  will be 
presumed that the court correctly charged the lam appli~~able to the facts 
in the case. 

3. Trial D a- 
On motion to nonsuit, the evidence which tends to sustain plaintiff's 

cause of action is to be taken in the light most favorable to plaintiff, 
and he is entitled to every reasonable intendment thereon and every 
rensonable inference therefrom. C. S., 567. 

APPEAL by defendant f r o m  S i n c l a i ~ ,  J., a t  J u n e  Term, 1936, of 
HARNBTT. NO error .  

T h i s  is a n  action for  actionable negligence, brought by plaintiffs 
against the defendant  to recover damages for a collision between the  
plaintiff E m e r y  L. Miller and  one Emnl i t  Seighbors ,  alleged by plain- 
tiffs to  be a servant of defendant and  act ing i n  the  scope of his employ- 
ment and  about  h i s  master's business, when h e  was injured in conse- 
quence of the collision, on 20 September, 1935, about 6 o'clock in thc  
afternoon. Charl ie  Miller owned the  automobile ~ r h i c h  E m e r y  L. Miller 
was dr iving a t  the  t ime of t h e  collision. T h e  defendaiit denied negli- 
gence, set up the plea of contr ibutory negligence, and denied that  E m m i t  
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Seighbors n a s  acting in the scope of his ernploynient and about his 
master's business, when the collision took place. 

The facfs: Emmit  Seighbors a t  the time of the tr ial  was dead. Pr ior  
to the collisioli Seiglibors liar1 worlierl a t  the plant of defendant in 
Bensou for more than fire years. H e  lived about three miles from tlie 
plant. I n  connection with the Wood Grocery Company, he used his 
intliviclual car and the defendant's trucks. Sometimes ulieri the trucks 
Irere not busv he would use thcm, if they were busy he us6.d his o n n  
car. H i s  working hours nere  from 7 a.m. to 7 p.m., and during ginning 
seasons he vorked overtime. H i s  duties took him to other plants of 
Kood Grocery Company. The eollisior~ took place on 20 September, 
1935, about 6 :lS to 6 :30 o'clock in the evening. The collision took place 
on the streets in Bcnson and at the intersection of the street that turns 
as one goes into the proprlrt- of the defendant, where Seig l~hors  was 
n orking, the office of dcfe~idaiit being about 60 feet away. On t h ~  occa- 
sion lie v a s  d r i ~  ing his automobile for the 7Toocl Grocery Conipany. 
The collision occurred immediately opposite the mill, during working 
hours. Neigl~bors .ii as superintentlent of the niech:~nical line, a machin- 
ist, fixing the niachinery, 11arts of thc gin< and mills, arid liaving it done, 
this included all of tlie mills of the Wood Grocery C'ompany, numbering 
six, located a t  different places. 

TIy. 11. Bronn  testified, in pa r t :  "I was a t  Wood Grocery Company's 
j~lant  at the time of tlie vrecli. 31r. Seigllbors had bce~l doing some 
vork  in the mill, and Ire hat1 to get up  some l m t s  to send tlicni to 
Princeton to Mr. TT'oocl's gin there. 31r. Pliail is forernan. J I r .  Se igh-  
bors was directing me. T e  nere  to  get brmc iron bolts aiid S C T E I I - ~ O C ) ~ ~  

sprocket. 7Trc had all of it except the sprocli~t  and Mr.  Seighbors had 
been looking for that. aiid I helped him. TTe c o d d  not find it at tlic 
plant. . . . N r .  Wooti had a gin a t  Peacock's ('rossroad rliat was 
not running. N r .  Keighbors went don11 thcrcl to gct the sproclict: he 
left in the afterilooa. I did not see him again until after the ~rrc,c~li. 
. . . Mr. Neighbors waq up tliclre a t  the gin a d  lie aslied me if I 
mould n a i t  around, and I nent  to the Seigllbors car and got the ;-tooth 
sprocket and three little set-screns that 11c pot a t  Pearock's ('ros-road. 
. . . Mr. Seighbors took the sproclict to Princeton to J l r .  Phail. 
I know this is the sprocket that came from Peacock's Crossroad because 
I have been down there and saw right nhcre it came f r o n ~ .  Mr. -\Jeig1l- 
bors left the plarit to go to Peacock's Crossroad to get the sprocket. I 
don't recall any time Mr. TTToocl nus  prcsent whtn Seigllbors u w l  his 
own automobile, but know a time or two Xr. MTood came to thr p l a ~ i t  
when Mr. Seighbors was gone n it11 it. The   hand^ n ould uqe Mr.  Neigh- 
bors' car when we did not h a w  anything else to drive. . . . I haye 
made trips in N r .  Neighbors' car in nhicli lie carried tools antl ap- 
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pliances. The last t r ip  we took Tvas to carry a f an  shaft and other 
materials to Pine  Bottom gin, and put  it on the gin. The distance from 
Benson to Spivens Corner is  about 25 miles, to Pine  Bottom and Gray- 
don Jolinson's, about 1 2  miles each, and the Crossroads about 6 miles. 
. . . Some of the time all other conveyances would lse out and we 
would get a call to go to some other plant and Mr. Neighkors ~vould say, 
'Get thc tools and let's go.' And n e  nould take the tools and go on 
Mr. Xeighbors' ear. I have known this to happen when Mr. Burgess 
was there. . . . Jus t  about ererybody down there that  drove a car 
used Mr .  Xeiglibors' car at times, during the time I was there. Some- 
times to go u p  town and get parts  i11 that  car. I have seen the book- 
keeper use it." 

Keleon Stuar t  testified, i n  pa r t :  "Mr. Neighbors would go on his ow11 
car to the gin and u p  town for parts;  sometimes to the gin in Selma, 
and sometimes to a gin in Sampson County. Nost of the time he mould 
go on his onm car and sometimes he went on the company truck. Mr.  
Burgess was present on some of these occasions. Mr.  S. 1'. Wood nould 
come to the plant every evening during the week days in the fall. 1 
don't kiiow nhether Mr. Wood knew lie mas using liis o n n  car ill con- 
nection nit21 Wood's business, but he was present where he could see 
him doing it. I do riot lrnow of any order that  was giren before the 
wreck about employees driving their individual cars in connection ~ i t h  
Mr. TVoocl's business. I didn't hare  any such order. I have seen 
Ncighbors get gasoline from the company pump when he would go to 
a gin some distance away. The company has a gasoline tank on the 
premises." 

Robert Jernigan testified, in pa r t :  "Mr. Burgess was mperintendent 
of the IYood Grocery Company at  the time Emery L. Miller was in- 
jured nnd had beeu for a number of years. Emmit  Neighbors was a 
mechanic working for Wood Grocery Company. H e  had the power to 
hire and discharge employees, and did do so. W. H. Brown was em- 
ployed by the Wood Grocery Company as a mechanic a t  the time Miller 
was injured. Mr. Xeighbors would give Brown instructions as what to 
do. I was  xorliing a t  the cotton gin a t  the time. I kne~v  of one occa- 
sion when Xeighbors went on his car to the gin below Dunn and got n 
saw file for the Wood Grocery Company, and have known him to go u p  
town and get parts to work around the gin. I know of no occasion when 
he went off and did any work and used his car. I n  connection n it11 his 
meclinilical duties, his  work required him to  isi it other plants and mills 
of Mr. Wood. Q. While you were there, did Mr. Keigllbors turn his 
car over to you to go after anything;  materials or things for the Wood 
Grocery Company? Ans. : Yes, sir. X r .  Wood was present a t  the mill 
a t  that lime. This was at least a year before the wreck. Mr. Neighbors 
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kept his car on the mill yard most of the time, nliere it could be secn 
other employees. On the occasion n hen Xr .  TT'ood Tvas at tllc mill, 

I went to Princeton on the car for a distributor belt for the gin. Mr. 
T o o d  \Tas where lie could see me using the car." 

There vias other evidence introduced by plaintiffs to like effect. The 
defendant denied that  Seiglibors mas autl~orized to d r i ~ e  liis onn  car 
in the business of dcfendant, and a rule was ~ e r b a l l y  promulgatetl that 
none of defendant's employees should do so. 

The  issues submitted to the jurg and their allsners thereto nere  as 
follows : 

"I. V a s  Emmit  Seiglibore, a t  tlie time referred to in the complaint, 
operating 11:s automobile as the employee of the dcfendant and within 
the scope of his authority as such employee? Ans.: 'Yes.' 

"2. Was  the plaintiff Emery L. Sliller injurcd by the negligence of 
the defendant, as is alleged in the complaint? Ans. : 'Yes.' 

"3. I f  so, did the said Emery L. Miller, by his on11 rirgligencc, con- 
tribute to his injury, as is alleged i11 the ai is~i~er ? A4ns. : 

"4. TTas tlie plaintiff Charlie Niller's automobile damaged 1,. the 
negligence of tlie defendant, as alleged in the complaint? Ans. : Tes . '  

"5. Mrhat damage, if any, is the plaintiff Emery L. Miller entitled to 
recover of the tiefendant? -111s. : '$550.00.' 

' ' 6 .  TThat damagt~, if any, is the plaintiff Charlie Xiller entitlctl to 
recover of the defendant as damages to his automobile, as alleged in  the 
complaint ? Ans. : '$50.00."' 

Judgment for plaintiffs mas rendered on the 7-erilict by thc court 
belon-. At the close of plaintiffs' eritlcnce and a t  the close of all tlie 
el-idence the defendant in the court below made motions for judgiiient 
as in case of  onsu suit. C. S., 567.  The court below denied these 
motions. Dcfcritlant escrptrd, assigllcd error, and ap11eaIed T O  the 
Supreme Court. 

Claude  C'. C'anaclay and  L a r r y  F .  W o o d  f o r  p l a i ~ z f r f f a .  
L. L. Levinson for d e f e n d a n f .  

C ~ a ~ ~ i s o s ,  J. Tlie record discloses that  '(Witness then describes h o ~ v  
colliiioii occurretl, indicating that Xeighbors Tvas negligent in the opera- 
tion of liis car. S o  point could be made bv including all this tcstiiilon~, 
for the reason that  defendant is basing his appeal on account of tlie 
failure of the presiding judge to grant  his motion for judgment of 
nonsuit upon plaintiffs' failure to shon defendant to be mnqter of 
Xeighbors at the time of the injury." 

I t  is admitted on tlie rerortl, and in defenclalit's brief, that "Tlie sole 
question presented bg this appeal is whether there was sufficielit el-idcl~icc 
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to take the case to the jury that  the employee was acting within the 
scope of his employment a t  the time and in respect to the very trans- 
action out of ~vhich  the in jury  arose." The defendart contends that  
there was not sufficient evidence, but we cannot sustain his contentions. 
We think there was sufficient evidence, if not direct, at least circum- 
stantial, to be submitted to the jury, that  Emmit  Seighbors m s  a 
servant of defendant and acting in  the scope of his ~mployment  and 
about his master's business when the collision took place which injured 
the plaintiff Emery L. Niller and the car belonging to Charlie Miller. 
which he was driving a t  the time. 

The  e~ idence  succinctly tends to show that  Keighbors was superin- 
tendent of the mechanical line, in the employ of defendant-fixing the 
machinery in all of the mills of defendant (some 6 in all), located a t  
different places. That  he had a car which he used in carrying out 
defendant's business: that  defendant Wood saw. or in the exercise of 
due care could have seen, him using i t  a t  different timef, for the defend- 
ant  company. H i s  duties took him to other plants of the Wood Grocery 
Company, and on the occasion when the collision occurred he was using 
his car during worlring hours. (1) H e  had to get parts  to send to 
defenclant's gin a t  Princeton-iron bolts and seven-tooth sprocket. H e  
went to Peacock's Crossroad to a gin of defendant which mas not run- - 
ning, and got the sprocket and some set-screws, and they were in the car 
when the collision occurred, the sprocket was afterwards taken to the 
Princeton gin. ( 2 )  The hands would use Keighbors' car when they did 
not have anything else to drive, and trips were made in Neighbors' car 
when he carried tools and appliances. ( 3 )  The Neighbclrs' car mas used 
by everyone a t  times to go u p  town and get parts, and the bookkeepers 
used it. (4) Xeighbors would use it to go u p  town for parts, sometimes 
to the gin in Selma and Sampson County. (5 )  Keig3bors would get 
gasoline from the company pump on the premises when he would go to 
a gin some distance away. ( 6 )  H e  turned his car over to an  employee 
to go for materials or things for the Wood Grocery Company. There 
was other evidence to like effect. 

The charge of the learned judge in the court below is omitted from 
the record, and the presumption of law is that he charged correctly the 
law applicable to the facts in the case. 

On motion to nonsuit, the evidence which tends to make for plaintiff 
is to be taken in  the light most favorable to him, and he is entitled to 
the benefit of every reasonable intendment thereon and (every reasonable 
inference to be drawn therefrom. 

On the facts above stated, the court below, in a charge free from error, 
submitted the following issue to the jury:  "Was Emmit  Seighbors, a t  
the time referred to in the complaint, operating his automobile as the 
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employee of the defendant and  within the scope of his  authori ty  as such 
emplnyce ? "  T h e  ju ry  answered "Yes." T h e  evidence n a s  plenary to 
be submitted to  the jury. 

I n  D;cXeison c. Refining Co.,  201 IT. C., 90 ( 9 i ) ,  quoting from 
Tiffany on Agency, p .  270, i t  is said : ('-1 se r ran t  is act ing i n  the courscJ 
of h i <  cmployincnt n-hen he  is  engaged i n  tha t  which he  v a s  employed 
to do. and. is a t  t h e  t ime about h i s  master 's business. He is not acting 
i n  the  course of h i s  employment, if he  is engaged i n  some pursui t  of h i>  
own. S o t  every de l ia t ion  f r o m  the  strict execution of his  du ty  is such 
a n  interrupt ion of the course of enlploymerit as  to  suspend the master's 
responsibility; but, if there is a total  departure f rom t h e  course of the  
master's business, the master  is  no longer answerable fo r  the  serrant 's 
conduct." 
In R o b e r t s o n  v. Power Co., 204 N. C., 339 (360) ,  c i t ing nunlerous 

authorltieq, is  the following: ' 'The modern tendency is to  give the  rule  
a liberal and  practicable application, especially n h e r e  the business of 
the n~abtc r .  entrusted to  his  servaute, inrolres  a d u t y  owed by h i m  to 
the public o r  to  th i rd  persons." ,Tones c. Trust  Co., 206 N. C., 214;  
Lerfz 7%. H u g h e s  Rros., Inc., 208 IT. C., 490;  W e c f  c. Baking Co., 20q 
N. C., 526. 

I11 the judgment below we find 
S o  error .  

D. 11. GLEXS,  JR., A X D  WIFE, AKXIE GIJEXS, v. THE BOARD O F  EDUCA- 
TIOX O F  hlITCHELL COUNTY AXD THE TOWN O F  SPRUCE PISE. 

(Filed 14 October, 1936.) 

1. Statutes A &Statute closing certain specified roads held void as being 
special ac t  i n  violation of Art. 11, sec. 29. 

Par t  of land in a private development was added to the playground of 
a public school. The General Assembly, by private act (ch. 72, Private 
Laws of 1933), declared that certain roads dedicated in the registered 
plot of the development \\ere no longer needed, and declared that the 
roads should be closed and added to the plagground sllace for the school. 
Held: The act is roid as  being a private or special act inhibited by 
Art. 11, sec. 29, of the State Constitution. 

2. Estoppel B a- 
Defendant town relied upon a private act closing certain streets because 

they were "no longer needed for public purposes," as  the basis for its 
demurrer. Held:  Defendant is estopped from maintaining its conflicting 
contention that the streets in question had never been opened. 
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3. Eminent Domain C a- 
Owners of land having an easement over contiguous streets or roads 

cannot be deprived of their easement, eyen for a public purpose, IT-ithout 
the payment of just compensation. 

4. Constitutional Law B c- 
'The courts have the poFer and duty to declare an act of the General 

Assembly unconstitutional when the question is properly presented and 
the act is clearly unconstitutional. 

5. Statutes A e- 
An act will not be declared unconstitutional unless it is clearly so, and 

all reasonable doubt will he resolved in favor of its validity. 

APPEAL by plaintiffs from Sink, J., at Spring Term, 1936, of 
NITCIIELL. Reversed. 

This was an action brought by plaintiffs against defendants in which 
they allege that  defendants have closed u p  certain street3 in the town of 
S p r u c e P i n e ,  PI'. C., used by the public and over which they have a 
right of ingress and egress to certain property owned by them. Plain- 
tiffs further allege: "That by reason of said wrongful obstruction of 
said streets by the defendants, as hereinbefore alleged, the plaintiffs 
have been put to great inconvenience in  passing to and from their home 
and property in going and returning from the business swtion of Spruce 
Pine  and other sections of said t o ~ ~ n ,  and thereby hindered (and to a 
great extent, denied) the full and usual enjoyment of their home and 
property, and thereby greatly damaged, to wit, in the sum of $500.00. 
Wherefore plaintiffs pray judgment against the defendants in the said 
sum of $500.00 as damages for the in jury  caused plaintiffs as above 
alleged; that  said defendants be required to open said s;reets for public 
use, and to put  same in as good condition for travel as when obstructed, 
as hereinbefore alleged; that  said defendants be perpetually elljoined 
from further obstructing said streets, or any other streels in said 'South 
Spruce Pine,' and for such other and further relief as to the court the 
plaintiffs may seem entitled, together with the cost in this behalf 
expended." 

T l 1 ~  defendant town of Spruce Pine  demurred to the complaint. The 
defendant, the Board of Education of E t c h e l l  County, (denied the mate- 
rial allegations of the complaint. "And as a further defense to this 
action, this answering defendant says and alleges, t h t  the Ri l  ersidc 
Drive and extensions of Tappan and Peterson streets conling within the 
boundary of the Harr is  High School property weye c lo~ed by act of the 
Legis la tur~  of Sort11 Carolina, chapter 72, Private L a n s  of 1033, 
nhich act is hereby pleaded in bar of plaintiffs' right of action." 

The act in question, chapter 72, Private Laws 1933, is as follows: 
"lT7hercas, a large portion of the school grounds of Harr is  H igh  School, 
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comprising the northwestern section of the campus and including the 
present athletic field and the adjacent playgrounds, was originally a 
portion of a subdivision, and as such was composed of certain lots, 
streets, and extension of a road lrnomn as Riverside Drive;  and wltereas, 
later this portion mas added by purchase to the original campus of 
Har r i s  H igh  School, for the purpose of enlarging play facilities and for 
the children attending said school; and whereas, the sections of the street 
extending from Peterson Street and Tappan Street to the original cam- 
pus road and line are no longer needed for public purposes, a new road- 
n7ay haying been constructed from the school buildings to the State 
Highway on the southwestern side of the campus; and whereas, River- 
side Drire,  after a period of more than ten years, has not been officially 
laid off and opened u p  to the public; and whereas, only one property 
holder could have any personal interest i n  the opening of this road, 
and an  adequate rond~vay can be secured for him on the southern side 
of the campus: Therefore, the General Assembly of S o r t h  Carolina do  
enact: Section 1.  That  Riverside Drive and extensions of Peterson and 
Tappan streets on the campus of said school are hereby declared closed 
and the area which would be occupied by them is hereby reserved for 
playground space for the children attending said school. Sec. 2. That  
all laws and clauses of lams in conflict with this act are hereby repealed. 
Ratified this the 20th day of March, A.D. 1933." 

The judgment of the court below is as follows: '(The above entitled 
action coming on for hearing and being heard before h is  Honor, H. 
Hoyle Sink, Judge presiding, on a demurrer filed by the defendant town 
of Spruce Pine, and on a motion to dismiss the action, filed by the 
defendant, the Board of Education of Mitchell County, by virtue of the 
special act of the General Assembly set u p  in the answer of the defend- 
ant, to xvit: Chapter $2, P r i r a t e  Laws of 1933, and it haying been 
admitted in  the argument on tge hearing of said demurrer and motion 
that if said act is valid that  same constitutes a bar to ulaintiffs' cause of 
action, as alleged in the complaint, and the court being of the opinion 
that  said act is valid, and a bar to plaintiffs' cause of action, it is there- 
fore considered, ordered, and adjudged by the court that the demurrer 
of the defendant town of Spruce Pine, and the motion of the defendant 
Board of Education of Mitchell County, be and the same is hereby sus- 
tained, and this action dismissed. I t  is further ordered that  the cost of 
this action be taxed against the plaintiffs. (Signed) H. Hoyle Sink, 
Judge presiding." 

T o  the foregoing judgment the plaintiffs i n  apt  time excepted, as- 
signed error, and appealed to the Supreme Court. 

J .  11'. Ragland for plaintiffs. 
NcBee  d2 McBee and 41. L. Wi lson  for defendants. 
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CLARKSON, J. The court below held the act in controversy valid and 
sustained the contentions of defendants, and dismissed the action. We 
cannot so hold. 

Brticle 11, see. 29, of the Constitution of Korth Carolina, in part, is 
as follows: "The General Assembly shall not pass any local, private, or 
special act or resolution, . . . changing the names >f cities, towns, 
and townships; authorizing the laying out, opening, altering, maintain- 
ing, or discontinuing of highways, streets, or alleys; relating to ferries 
or bridges," etc. 

I n  Day v. Comrs., 191 N .  C., 780 (783-4)) it is said: "The first sec- 
tion of the act before us commands the  commissioner!^ of Surry and 
Yadkin counties to construct one bridge across the Yadkin River at a 
place which is pointed out and particularly defined; it s direct legisla- 
tion addressed to the accomplishment of a single designated purpose at 
a 'specific spot'; it is therefore a local and special act, and as such is 
expressly prohibited by Art. 11, see. 29, of the Constitution. I n  further 
elucidation of this provision the following additional cases may be con- 
sulted: Trustees v. Trust  Co., 181 N .  C., 306; Sechrist v. Comrs., ibid., 
511; Robinson v. Comrs., 182 N .  C., 590; Galloway v. Board of Educa- 
tion, 184 N .  C., 245." Sanitary Dist. v. Pruden, 195 N.  C., 728 (727). 

The town of Spruce Pine contends that "the said Riverside Drive 
and Tappan Street, authorized to be closed by chaptea 72, had never 
been accepted by the town of Spruce Pine and had never been opened 
by anyone and existed only on the map of said subdivii,ion, and was of 
no use to the plaintiffs in this action as a street, nor to the public, and 
for more than twenty years the ground now occupied by the Harris 
High School under and by virtue of said act as a playground has not 
been used by the plaintiffs nor the public as a street or passageway, but 
is necessary as a playground for said high school." 

The town of Spruce Pine cannot "blow hot and cold in the same 
breath." I t  relies on the private act which it and the board of Xitchell 
County contends is a good defense to this action. The act distinctly 
designates i t  as a street, ns follows: "Whereas, the sections of the street 
extending from Peterson Street and Tappan Street to the original 
campus road and line are no longer needed for public purposes," etc. 

I t  is important that the schools should have playgrounds, and this 
Court has recently decided that in thickly settled cities parks, play- 
grounds, etc., are a necessary expense. Atkins v. D u ~ h a m ,  ante, 295. 
I t  was admitted on t,>e argument that if the act was constitutional it - .  
"bottled up" plaintiffs. I, .a a fundamental principal that no man's 
land can be taken for public purposes without "just compensation.'' I f  
plaintiffs have an easement in this Riverside Drive, it cannot be taken 
except it be condemned, as provided by law, and ('just compensation" 
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paid, or purchased from plaintiffs. Hia t f  v. Greensboro, 201 N.  C., 515. 
This law is recognized in all civilized lands and is imbedded in our 
jurisprudence as firm as the everlasting hills and mountains which can 
be seen from the location in controversy. 

I n  Robinson z.. Barfield, 6 K. C., 392 (420), decided Ju ly  Term, 1818. 
we find this strong language: "Had the Legislature any right or power 
to take the lands without the consent of the lessors of the plaintiff, in 
whom the fee simple rested, and without compensation rendered, give 
them to General Thomas Brown and his heirs; or, in other words. is the 
act of the Assembly, passed in the year 1788, confirming the title of 
Gen. Brown,  of any force 01% effect? I am of opinion the act is a nullity, 
and does not affect the rights of the lessors of the plaintiff. The Con- 
stitution declares that the-~egislat ive,  Executive, a i d  Supreme Judicial 
powers of government ought to be forever separate and distinct from 
each other. The transfer of property from one individual, who is the 
owner, to another i nd i~ idua l ,  is a judicial and not a legislatizse act. 
When the Legislature presumes to touch prirate property, for any other 
than public purposes, and then only in case of necessity, and rendering 
full compensation; it will behoove the judiciary to check its eccentric 
course, by refusing to give any effect to such acts: Yes, let them remain 
as dead letters 011 the statute book. Our oath forbids us to execute them, 
as they infringe upon the principles of the Constzfuf ion.  Xiserable 
would be the condition of the people if the judiciary was hound to carry 
into execution every act of the Legislature, without regarding the para- 
mount rule of the Constitution." 

I n  Lozce c. l iarr i s ,  112 N. C., 472, a t  p. 480, citing a wealth of 
authorities, it  is said:  "Philosophical writers upon law generally in all 
countries, however, deny the power of the Legislature to pass statutes 
that  impair a right acquired under the law in force at the time of its 
enactment, and insist that the right to repeal existing laws docs not 
carry with it the power to take away property, the title to which vested 
under and is protected by them. Bu t  the Legislature of Xor th  Carolina 
is restrained by Article I, see. 10, of the Constitution of the United 
States, and Article I, see. 17, of the Constitution of North Carolina, not 
only from passing any law that  will divest title to land out of one persol1 
and vest i t  in another (except where it is taken for public purposes after 

- - 

giving just compensation to the owner), but from enforcing any statute 
which would enable one person to evade or avoid the binding force of 
his contracts with another, whether executed or executory." Booth c .  
Hairslon,  193 N. C.,  278 (284). 

I t  is well settled in this State that  the courts have the power, and it 
is their duty in  proper cases, to declare an  act of the ~ e n i r a l  ~ s s e m b l ~  
unconstitutional-but it must be plainly and clearly the case. I f  there 
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is any reasonable doubt, i t  mill be resolved in favor of the lawful exer- 
cise of their powers by the representat i~es of the people. I t  has been 
frequently said tha t  this State was the first i n  the Uqited States to 
declare an  act of the General Alssembly unconstitutior a1 (Bayard  c .  
Singleton, 1 N. C., 42 [45]), but other states claim this distinction also. 
Virginia claims to be the first-Commonwealth v. Caton e t  al., reported 
i11 4 Call, 5 (November, 1782). I n  Two Cmturies' Growth of -1meri- 
can Law, 1701-1901 (Yale Law School), we find the following, a t  p. 24 :  
"In the case of Holmcs v. Walton (N. J.), was adjudged to be yoid, 
because contrary to the Constitution. The  date of this judgment, 
although formerly put later, it  seems now to be establi3hed mas 1780. 
. . . ( S o t e )  Commonwealth v. Cafon, in Virginia. 1782. See 1 
Call's Reports, 5 ;  Thayer's Cases on Constitutional Law, I. 55; The 
Symsbury Case, in Connecticut, 1784-5; Kirby's Reports, 444, 447, 452. 
T ~ e v c t i  v. Weeden, i n  Rhode Island, 1786; Bayard v.  Singleton, in 
North Carolina (1787). U. S. Supreme Court in Marbury v. Xadison, 
1 Cranch, 137 (Feby. Term, 1803)." 

Fo r  the reasons given, the judgment of the court belon is 
Reversed. 

C. A. HARDY, A D ~ S I S T R A T O R  OF PAUL (:. HARDY, I)ECEASED. v. 
DR. OLIVER DAHL. 

(E'iled 14 October, 1936.) 

1. Physicians and Surgeons C b-Practitioner of particular- school of heal- 
ing must possess and use skill ordinarily possessed by like practi- 
tioners. 

A person holding himself out as a practitioner of a particular school of 
healing of human diseases is required to possess and apply with reason- 
able care and diligence in the exercise of his best judgment that degree 
of knowledge and skill ordinarily possessed by other practitioners of the 
same method or system of practice, and is liable for damages resulting 
from his failure to possess or exercise such skill, but he is not required to 
possess the highest technical skill nor the knowledge and learning of the 
well recognized schools of medicine and surgery, the practitioner having 
been selected to administer, with the requisite degree o:hkill and care, 
the particular system advocated by his school of practice. 

8. Evidence K c-Trial court's decision that  witness is not an  expert is  
reviewable when based upon conclusion of law. 

Ordinarily, the competency of a witness as an expert is addressed to 
the discretion of the trial court and is not reviewable, but when the court's 
decision is based upon a conclusion of law from the facts elicited upon 
preliminary examination, the decision is reviewable. 
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3. Same-Evidence held t o  show t h a t  witnesses were experts upon matters  
i n  question and  their  testimony should have been admitted. 

This action involved the question of negligence on the I ~ a r t  of a prac- 
titioner of natnrogathy in the administrntitrn of his system of healin::. 
Defendant offered two witnesses who testified on preliminary esamina- 
tion that they had diplomas from a recoqiized school of naturopathy. had 
been duly licensed by the states in which they practiced. and had prac- 
ticed naturopathy tn-enty-four :rntl eighteen years, resl~ectively. The trial 
court held as  a mnttcr of law that the \vitnesses 11-ere not experts. IIcld: 
The witnesses n-ere experts u ~ c ~ n  the qncstion of the proper treatment of 
a patient under this system of practice, and the holding of the court as  a 
matter of law that they were not experts and the exclusion of their 
testimony upon proper hyl)otl~ctical qnestions is subject to review and 
i s  held for error. 

4. Physicians and  Surgeons C +Fact t h a t  practitioner had not  obtained 
required license held irrelevant t o  issue of practitioner's negligence. 

Defendant ir n plactitioner of natmolmthy, ;md this action 11 as  insti- 
tuted to recover damages allesed to hare resulted from his negligence in 
the practice of his system of healing. Defendant had not obtained a 
license to practice as  required by C. S., 670.2. Hcld:  Defendant's practice 
of his s js tem of healing without thc required license subjects him to 
indictment, but is i r r e l e ~ a n t  to the i i iuc of negligence involred in the 
civil action, and it is error to admit evidence and submit issues in the 
civil action relating to defendant's failure to obtain the license and his 
practice of his profession illegally. 

5. Appeal a n d  Er ror  J g- 

Where a new trial is a\varded on certain esceptions. other exceptions 
relating to matters which niay not arise on the subsequent hearing, need 
not be considered. 

 TEAL by  defendant f r o m  Phillips, J., a t  M a y - J u n e  Term,  1036, of 
E 1 1 : ~ ~ ~ n s o x .  Kerv trial.  

,Iction f o r  damages for  wrongful  death alleged to h a r e  been caused by 
negligence and  want  of skill on the  p a r t  of the  defendant ill the t reat-  
ment  of a disease with r ~ l ~ i c l l   plaintiff"^ intestate was suffering, resulting 
i n  the  death of said intestate. 

It was allcged tha t  the defendant  held himself out as  a doctor of 
naturopathy,  as  one possrssing the requisite sliill a i d  learning to diagnosc 
and  t reat  tlieeascs by na tura l  met l~ods  n i t h o u t  the adniinistration of 
d rugs  or surgery ;  tha t  n i t h o u t  hwring been licensed or qua11fic.d under  . . 
the s tatute  as  a non-drug-glr lng  practitioner and  without  posbeAng tllc 
requisite knonletlge, learning, and o1;ill i n  the  subjects of a l la tomj,  
physiology, and  diagnosis, undertook to t reat  plaintiff's in fan t  ion, the 
intestate, with the  result tha t  t h e  cliild died as  a result of the ~iegligence 
a n d  n a n t  of skill of the defendant ;  tha t  the child had diphtheria ,  nliicll 
the defendaiit negl igel~t ly ant1 uiiikillfullg diagilosecl arid improperly 
treated as  tonsilitis, permit t ing the child to har e only f r u i t  juices fo r  
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the space of two weeks and failing to give proper care and attention 
until the child was almost in extremis ,  when regular medical practi- 
tioners were called in, diphtheritic antitoxin administered, but too late 
to save the child's life. 

Defendant denied the allegations of negligence and want of skill in 
the treatment of plaintiff's intestate, and afieied that  the .;reatmerit given 
nras in accord with the teachings and methods of naturopathy, which he 
held himself out as and was qualified to practice, and denied that  the 
death of the child was due to any act or neglect on his part. 

I n  apt  time the defendant requested the-court to cha.dge the jury as 
follows: "The court charges you further that  the fact that  the defend- 
ant did not procure a license to  practice naturopathy in  this State 
cannot be considered by you as evidence of negligent treatment of plain- 
tiff's intestate. The  fact that  he has no license to practice this profes- 
sion could not be a proximate cause of the in jury  complained of: The 
plaintiff must satisfy you by the greater weight of the evidence of the 
negligent or unskillful treatment on the part  of the defendant, and his 
failure to procure a license is no evidence of either." 

The following issues mere submitted to the jury:  
"1. Did the defendant, unlawfully, hold himself out to the public as 

being one qualified to diagnose, operate, prescribe for, and treatdiseases, 
pain, injury, deformity, or physical coriditioris of the human body, as 
alleged in the complaint ? 

"2. Did the defendant unlawfully diagnose, prescribe for, and treat 
plaintiff's intestate, as alleged in  the complaint? 

"3. Was the death of plaintiff's intestate caused by the negligence and 
unskillful treatment of the defendant, as alleged in  the c,mplaint? 

"4. Wha t  amount of damages, if any, is plaintiff entitled to recover 
of the defendant ?" 

Upon each of the first two issues the court charged the jury to answer 
"Yes." if they found the facts to be as the evidence tended to show. 

The jury for their verdict answered the first, second, and third issues 
"Yes," and fixed the damages under the fourth issue a t  $1,400.00. 

From judgment on the verdict the defendant appealed. 

0. B. Crowell and  R. L. W h i t m i r e  for plaintif f ,  appellee. 
R e d d e n  & R e d d e n  and J .  E. S h i p m a n  for de fendan t ,  appel lanf .  

DEVIK, J. The defendant held himself out as a non-drug-giving 
practitioner of that  system or school for the healing of human diseases 
known as naturopathy. By virtue of section 6704 of the Consolidated 
Statutes the statutory provisions for the examination of applicants and 
the issuance of certificates for the practice of osteopathy were made to 
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apply "to all other non-drug-giving practitioners except chiropractors 
(as to vhom special statutes are applicable), by whatever name they 
are known or call themselves. or of whatever school thev claim to be 
graduates or hold diplomas, and to anyone who holds himself out as 
being able to diagnose, treat, operate, or prescribe for any human dis- 
eases. . . . arid who shall offer or undertake by any means or 
methot1 to diagnose, treat, operate, or prrscribe therefor without the use 
of tlrugq. . . . Provided, however, that all such persons so applying 
to raid board for examination shall he examined only on the subjects of 
anatomy, physiology, pathology, and diagnosis." 

I t  appeared in evidence that  the defendant had graduated from and 
held a diploma from the American School of Naturopathy, had prac- 
ticed in Sen7 York and in Florida, and had, upon examination in the 
latter itate, been granted a certificate to practice there, but had not 
stood tlic examination or received the certificate required by C. S., 6704, 
in S o r t h  Carolina. 

I t  further appeared that  the plaintiff, the father and administrator 
of the estate of the intestate, was himself "a believer in the profession 
of naturopathy the same as Dr .  Dahl"; that  he knew the defendant well 
and had previously employed him to treat other members of his family 
on s e ~ e r a l  occasions; that  plaintiff's brother was a practitioner of 
naturopathy; that  plaintiff did not believe in the treatment prescribed 
by physicians for diphtheria in the administration of antitoxin "unless 
absolutely necessary." 

But plaintiff's adherence to the same school of thought as the defend- 
ant would not prevent his recovering damages for the death of his intes- 
tate if he can show that the death of the child proximately resulted from 
the negligelit and unskillful treatment of the defendant according to the 
method he held himself out to know and practice. "In calling a physi- 
cian, a person is presumed to elect that  the treatment shall be according 
to the system or school of medicine to which such physician belongs." 
V a n  Siclcle v. DooLittle, 184 Iowa, 885. "When a doctor accepts pro- 
fessional employment he is only required to exercise such reasonable 
care and skill as is usually exercised by doctors in good standing of the 
same scliool of practice." Nelson v. Dahl, 174 Minn., 574. 

I n  determining liability in a civil action for damages on the ground 
of negligence, the defendant was not required to possess the highest 
technical skill nor the wide scientific knomledge and learning of the well 
recognized schools of medicine and surgery, nor to exercise the utmost 
degree of care, but only to exercise that  degree of care, knomledge, and 
skill ordinarily possessed by members of his school of practice, and to 
use reasonable care and diligence in the exercise of that  skill and knowl- 
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edge and in the exercise of his  judgment in the treatmeni; he holds him- 
self out to practice. 48 C. J., 1118; 21 R. C. L., 386. 

Though the defendant held himself out, and the plaintiff, on behalf 
of his infant  son, consulted him as a practitioner of nzturopathy and 
not as a regular physician, the defendant claimed to pmsess the skill 
requisite for diagnosis and treatment of disease, and in the performance 
of what he undertook to do he must be held to the degree of skill and 
care which he claimed to possess. 

One who undertakes to treat the sick and holds himself' out as compe- 
tent to administer a certain kind or character of treatment, undertakes 
to  bring to his employment in each case a fair ,  reasonakle, and compe- 
tent degree of skill and reasonable care and diligence in  the use of his 
skill and in  the application of his knowledge, and tha t  he will exert his 
best judgment and give reasonable attention to the progress of the treat- 
ment he prescribea, and is  answerable in damages for injuries proxi- 
mately resulting from want of that  degree or knowledge and skill ordi- 
narily possessed by those of his system or method of p r~c t i ce ,  or from 
failure to exercise due care and diligence or to use his best judgment in 
the treatment of the case. H e  is not required to use all known and 
reasonable means, or possess extraordinary learning or 3kill. S a s h  c. 
R o y s t e ~ ,  189 N .  C., 408. When the defendant held himself out to the 
plaintif? and the public as a doctor of naturopathy, the law imposed 
upon him, with respect to his employment, the duty of possessing and 
exercising that  reasonable degree of diligence, learning, and skill ordi- 
narily possessed by similar practitioners. 21 R .  C. L., 386. 

The defendant offered two witnesses, Dr .  Carl  Frischkorn and Dr .  
J. H. Lauber, as  expert witnesses for the purpose of showing in response 
to  proper hypothetical questions the opinions of these witnesses that  the 
treatment of plaintiff's intestate, as testified by defendant, was in keep- 
ing  with the practice of naturopathy generally, and conformed to the 
teachings and practices of naturopathy in diseases of thls kind. Upon 
objection by plaintiff, this evidence was excluded, the court holding "as 
a matter of law that  the witness was not an expert witnem" 

The qualifications of the witness Frischkorn mere as f ~ ~ l l o w s :  "I lire 
in Norfolk, Virginia, have lived there since 1906. I am a naturopath 
physician, have practiced naturopatliy sinve 1913, and have had a 
license to practice naturopathy under the laws of V i r g i ~ i a  since 1922. 
I hold a diploma from the American School of Naturopathy, which is 
a recognized school of naturopathy. I took the course prescribed by that  
school, which is the same school that Dr.  Dalil attended, and am now in 
the practice of that profession." 
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The witness Lauber testified he was a graduate of the American 
School of Naturopathy, had practiced naturopathy continuously since 
1918, and was residing in and licensed by the State of Florida. 

An expert has been defined as "one who is skilled in any particular 
art,  trade, or profession, being possessed of peculiar knowledge concern- 
ing the same"; "one who must have made the subject upon wliich he 
giree his opinion a matter of particular study, practice, or observation." 
The term implies both knomledge from study and practical experience in 
the ar t  or profession. Roger's on Expert Testimony; Greenleaf Ev., 
see. 440: Wigmore, sec. 555; Black's Law Dictionary; Pridgen  v. Gibson, 
194 K. C., 289. "The test is  to inquire whether the mitness' knonledge 
of the matter i n  relation to which his opinion is asked is such, or so 
great, that it will aid the trier in his search." State  v. Killeen, 79 
K. H., 201; Macon Ry. d Light Co.  v. X a s o n ,  123 Ga., 773; Wigmore on 
El-., see. 1923. "The common law does not require that  the expert witness 
shall be a person duly licensed to practice medicine." Wigmore on Ev., 
sec. 569; Szuanson v. Hood,  99 Wash., 506; People a. Rice,  54 N .  E., 48 
(N. Y.). 

While the competency of a witness to testify as a n  expert is a ques- 
tion primarily addressed to the discretion of the court, and his decision 
is ordinarily conclusive (Flynt  v. Bodenhamer, 80 N. C., 205; S. v. Cole, 
94 N. C., 958; S. v. Wilcox,  132 N.  C., 1120), this rule is  subject to the 
qualification that, when the preliminary question of the competency of 
the witness is made to turn  upon a matter of law, it is  subject to review. 
The judge's findings of fact, if supported by evidence, are usually final, 
but his conclusions thereon constitute legal inferences which are review- 
able. Pridgen  v. Gibson, supra;  Liles v. Picket t  X i l l s ,  197 N.  C., 772. 

This evidence was competent. I t s  value, credibility, and weight were 
matters for the jury. Voight  v. Indus .  Conz., 297 Ill. ,  109. 

The fact that  the defendant was engaged in treating patients without 
having obtained license so to do, in violation of C. S., 6708, was not 
evidence of negligence in the treatment of plaintiff's intestate, and the 
instructions presenting this view, which were prayed for by the defend- 
ant, should hare  been given. The question was not whether he was 
licensed or not, but whether he exercised proper care in the treatment 
of the patient. As was said in B r o w n  v. S h y n e ,  242 N .  Y.,  176, 44 
A. L. R ,  1407: "Unless the plaintiff's injury mas caused by carelessness 
or lack of skill, the defendant's failure to obtain a license was not 
connected with the injury." B u t e  v. Potfs, 76 Cal., 304; Jamsen v. 
Jlulder,  232 Mich., 183. 

I f  the defendant has been engaged in treating diseases in violation of 
the statute, he is liable to indictment, and, upon conriction, to suffer 
the prescribed penalty, but in a civil action, bottomed upon the law of 
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negligence, the  fa i lu re - to  possess a S t a t e  certificate is immater ia l  on the  
question of due  care. 

T h e  defendant  fu r ther  excepted to the  subnlission of the  first and 
second issues and  t o  the  peremptory instruct ion of  he court below 
thereon, i n  favor  of the plaintiff. I t  would seem that t h e  third issue 
mould have determined the  controversy, and  was comprehensive enough 
to permit  either p a r t y  to  present h i s  case fully. 

T h e  defendant's motion f o r  judgment of nonsuit was properly denied. 
F o r  the  reasons herein pointed out,  the  defendant is entitled to a new 

tr ia l .  There  were other  exceptions noted, but i t  is  urnecessary to  dis- 
cuss them, as  the  questions thereby presented m a y  not ar ise  inwanother  
trial.  

Y e w  trial.  

ANNIE GREY WILLCOX POOLE r. H. S. POOLE, TI'. S. BABCOCK, 
ADMIXISTRATOR OF H. S. POOLE. DECEASED, AND BEIRTA WILLIAMS 
BURTON POOLE. 

(Filed 14 October, 1936.) 

1. Abatement and Revival D a- 
A special plea in abatement must ordinarily he made before pleading 

to the merits; otherwise, the right to file such plea is waived. 

2. Judgments K f-Held: This action was attacked on judgment for 
fraud, and independent action was proper procedure. 

The procedure to attack a judgment for absolute divorce on the ground 
of fraud perpetrated on defendant and the court in service of process by 
publication and obtaining judgment upon false allegalions in the com- 
plaint, while defendant was out of the State on n visit, when plaintiff 
knew of defendant's whereabouts throughout. is by independent action. 

3. Abatement and Revival C d-Action to set aside absolute divorce does 
not abate when property rights are involved. 

An action to set aside a decree of absolute divorce abates upon the 
death of defendant husband unless a t  the time of his: death he owned 
property, but where the court finds from admissions in the pleadings that  
the husband owned property a t  the time of his death, his refusal to 
submit the issue of whether the husband then owned property is not 
erroneous, and his holding as  a matter of law that  the action did not 
abate is without error. 

4. Estoppel B a-Solemn admission in pleadings estops party from n~ain- 
taining conflicting position upon the trial. 

In  a suit to set aside a decree of absolute divorce, instituted against 
the husband and thereafter maintained against his personal representa- 
tive upon the husband's death, the person who had married the husband 
subsequent to the decree was allowed to intervene upon her allegations 
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that the husband died possessed of realty, and that her dolr-er rights were 
involved. Held:  The admissions in the pleadings estop intervener from 
maintaining at the trial that the action should abate on the ground that 
the husband had no property at the time of his death. 

APPEAL by defendant Berta Williams Burton Poole from Harris, J., 
a t  April Term, 1936, of EDGECOMBE. NO error. 

This is an  action to have a decree of absolute divorce and the verdict 
on which said decree was rendered a t  November Term, 1932, of the 
Superior Court of Edgecombe County in an action instituted by the 
defendant H. S. Poole against the plaintiff, set aside and vacated on the 
ground that  said decree and verdict were procured by the fraud of the 
defendant H. S.  Poole, as alleged in  the complaint. 

The action was begun in the Suprrior Court of Edgeeombe County by 
sumnioils issued on 29 June,  1933. After the complaint was filed, to 
wit, 011 22 July,  1933, the defendant H. S. Poole died. Thereafter oil 
motion of the plaintiff W. S. Babcock, who had been duly appointed as 
administrator of the said H. S. Poole, deceased, was duly made a party 
defendant to the action. H e  filed an  answer to the original complaint 
in which he denied all the material allegations therein, and prayed that 
the action be dismissed. 

On 11 June,  1935, Mrs. Berta TTilliams Burton Poole filed a petition 
in the action in which she alleged that after the decree of absolute 
dirorce had been rendered in the action instituted by H. S. Poole agairlst 
the plaintiff, she had intermarried with the said H. S. Poole, and that  
she is no\v his widow, and as such is entitled to dower in the lands and 
to a distributive share in the personal property, ~ ~ h i c l i  lie owned a t  his 
death. She prayed for an  order allowing her to interplead in the action, 
that she might defend the same. Pursuant to her petition, an  order was 
made in the action that she be made a party defendant. Thereafter shc 
filed an  answer to the original complaint in which she denied all the 
material allegations therein, and prayed that the action be dismissed. 

T h e n  the action n a s  called for tr ial  on the issues raised bv the plead- 
ings, the defelldant Berta Williams Burton Poole filed a verified plea in 
abatement, as follows : 

"The defendant Berta Williams Burton Poole, a defendant in the 
above styled action, hereby filed her plea in abatement, and assigns as 
grouncts therefor that the action should abate for that the original de- 
fendant H. S. Poole is now dead, and that the said H. 5. Poole had no 
property in his name a t  the time of his death." 

The plea in abatement was denied by the court, and t l i ~  defcnt la~~t  
Berta Williams Burton Poole excepted. 

The issues submitted to the jury were answered as fo1lon.s: 
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"1. Was the service of summons obtained by the fraudulent act of 
H. S. Poole ? Answer : 'Yes.' 

"2 .  Did the said H. S. Poole perpetrate a fraud on this court by 
alleging fire years separation from Annie Willcox Poole, and obtaining 
a decree of absolute dirorce on said ground? Ans~ver :  'Yes.' " 

I n  apt  time, the defendant Bcrta Williams Burton P2ole tendered an 
issue as follows: 

"Did H. S. Poole a t  the time of his death own any ~ r o p e r t y  1" 
The court declined to submit this issue to  the jury and the defendant 

excepted. 
Thereupon judgment was rendered as follows: 
"This cause coming on to be heard a t  the April  Term, 1936, of the 

Superior Court of Edgecombe County, North Carolina, before Hou. 
ItT. C. Harris ,  Judge presiding, and a jury, and being heard, and the 
t n o  issues having been submitted to the jury and answered as appear in 
the record; and it further appearing to the court, and the court finding 
the facts to be as follows: 

"That H. S. Poole, plaintiff i n  that  ccrtain action instituted in the 
Superior Court of Edgecombe County, N. C., entitled 'H. S.  Poole v. 
Annie Grey Willcox Poole,' same being No. 2984, on the summons 
docket of said court, and the said Annie Willcox Poole were nlarried on 
26 October, 1904, and for 27 years lived together as man and wife ill the 
city of Rocky Mount, i n  Edgecombe and Kash counties, So r t l i  Caro- 
lina, and that  there were born of said marriage three i,ons; that there- 
after, i n  September, 1931, the said H. S. Poole and Annie Willcox Poole 
separated from each other, and following said separation, the said ,lnnie 
Willcox Poole made her home in  the city of Raleigh, i n  Wake County, 
N. C. ; 

"That on 11 August, 1932, the said H. S. Poole instituted an action 
for divorce in  the Superior Court of Edgecombe County; that  summons 
was issued in said action to the sheriff of Wake County, N. C. ; and said 
summons was returned endorsed that  the defendant Annie Willcox Poole 
could not be found in  Wake County; that service by publication was 
made in a newspaper called The l'arboro Southerner, a nempaper  of 
very limited circulation; that  the order of publication was procured 
from the clerk of the Superior Court of Edgecombe County upon the 
affidavit set out in the record in that  case; that  just prior to the issuance 
of the summons in  that  case to the sheriff of Wake Count., the said 
H. S. Poole had learned from a sister of the said Annie TVillcos Poole 
that  the said Annie Willcox Poole x a s  not in Wake County, but x i s  on 
a r isi t  to one Joe  Poole, a son of the said 13. S. Poole and Annie Will- 
cox Poole, who was then living in the city of Washington, D. C., and 
~vould be away about three weeks; that  n l d e  the said Annie Willcox 
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Poole was in Washiligton, D. C., the said H. S. Poole com~nuriicated 
nit11 liis son, the said Joe  Poole, regarding a business matter in which 
the said Annie Willcox Poolc was involved, and learned from liis said 
son Joe  Poolc that  the said Annie Willcos Poole Tvas then in Washing- 
ton, D. C.; that  a t  all times, from the issuawx of the summons in that 
action on 11 August, 1032, until tlie granting of the decree therein :it 
the Xovember, 1932, term of the Superior Court of Edgecornbe C'ounty, 
the said I f .  S.  Poole knell n-here the said -1nnie JVillcox Poole wa., 
and that the said 11. S. Poole iiiade no attempt to secure p c r s o ~ d  scrricr 
of t11e summons upon the saicl -1n11ie ~ ~ i l l c o i  yoole, but b n  tile contrary 
sought to prerent notice of said action from h e i ~ ~ g  brought to her atten- 
tion. 

"That the first knowledge xvhich the said L1i~nie Willcox Poole had of 
tlie pentlcwcy of any suit against her for divorce, or of any jutlgmel~t 
rentlcrecl against her therein, was ill Kowmber, 1032, wl~cii qlle lenrnetl 
tliat the said IT. S. l'oole had married Bmta  Burton Poole, tlic defendant 
herein; tliat inlnlediately thereafter the said Annie Willcox Yoole c o ~ -  
sulted an  attorney and acting upon his advice, instituted proceetllngz to 
h a ~ e  the dirorce decree set aside. 

"That in said divorce action the said H. S. Poole filed liis wrified 
coml)laint in ~rllicll he alleged that 'plaintiff and defendant haye lived 
separate and apart  for f i ~ e  successive years,' and that 'the separation 
mas not c.aused by any nliscoliduct o ~ i  the part  of the plaintiff, and lie i, 
the injured party.' 

"Tliat said allegations ill the complaint in that  action are and nere  
f a l s ~ :  that the plaintiff and dcfenilaiit in tliat action liad actually been 
separated 1e.s than one year a t  the time of the institution of that action. 

"That the said 11. S. Poolc died subseauellt to tlie i11.titutio11 of thi, 
action; Lut upon tlic suggestion arid contenti011 of the plaintiff and upoll 
the verified petitioii to interplead of the defendant Berta Burtori Poole, 
i t  appears tliat property rights are i n v o l d  in this action : n ~ d  the court 
holds that tllereforc this action does not abate. 

"So \ \ ,  thrrefurc, upon the foregoing facts and the lerclict of the jul.3, 
the court being of the opinion a ~ ~ d  concluding as a matter of law, that 
these matters and tlii~igs constitute a fraud upon the said A \ ~ ~ n i e  TYilIeox 
Poole a i d  upon the court, it is by the court ordered, con4dercd, :d- 
judged, and decreed that  the judgnlent rendered a t  the Sovtmber  Term, 
1036, of the Superior Court of Edgecombe County in the action entitletl 
'H. S.  Poole r. Annie Grey Willcox Poole,' same h i n g  recorded in 
Judgmcnt Docket 17, a t  page 3, a i d  in the Minute Docket, p g e  303, 
ofire of the C l ~ r k  of the Superior Court of Edgecornbe County, Sor t l i  
Carolina, be and the w n e  is lierehy set aside and declare11 null nut1 T oitl. 
and of no effect. 
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" I t  is further ordered, adjudged, and decreed that  tlie said action 
entitled 'H. S. Poole v. Annie Grey Willcox Poole,' shall abate. 

" I t  is  further ordered that  the costs of this action Ee tased against 
the defendant Berta Burton Poole." 

The  defendant Berta Williams Burton Poole excepted to the judg- 
ment, and appealed to the Supreme Court, assigning errors in tlie trial. 

I'arborough & Yarborough for plaintiff. 
Geo. 111. Founfailt & Son for defendant. 

COKA-OR, J. The defendant on her appeal to this Court relies chiefly 
on her contention that  there was error in the refusal of the trial court 
to sustain her plea in  abatement on the ground that  since the commence- 
ment of the action the original defendant, H. S. Poole, has died, and 
that  a t  tlie date of his death "he had no property in his name." The 
plea in abatement was filed after the defendant had lseen allowed to 
intervene in the action, on the ground that  as the widow of H. S. Poole 
she had an  interest in the property, real and personal, which he owned 
a t  his death. After she had been made a party defendant, she filed an 
answer to the original complaint, in which she denied the allegations 
therein which constitute the cause of action on which the plaintiff prays 
for relief. B y  pleading to the merits, after the death of the original 
defendant, and after his administrator had been made a party defendant, 
the appealing defendant waived her right, if any she had, to file a plea 
in  abatement on the ground that  the original defendant had died since 
the commencemei~t of the action. A special plea in ,thatenlent must 
ordinarily be made before pleading to the merits; otherwise, tlie right to 
file such plea is waived. See IIonig v. Hazca, 194 K. C , 208, 139 S. E. 
222; Ins. v. R. R., 1'79 K. C., 290, 102 S. E. 504; Fort v. P e n n y ,  123 
K. C., 230, 29 S. E., 362. 1 C. J., 5, sec. 1!35. 

I n  Fowler v. Fowler, 190 IT. C., 536, 130 S. E., 315, t is said:  
" I t  is well settled that  for fraud perpetrated on a party to the actioll, 

the judgment must be attacked by an independent action." This state- 
ment of tlie law applicable to this action is supported by nunierous 
authorities cited in  the opinion of Clarkson, J. 

This is  an  independent action in which the judgment in the action 
entitled, "H. S. Poole r. Annie Willcox Poole," is att,lclied for fraud 
perpetrated by the plaintiff in that  action against the defendant therein. 
The action mas begun before and was pending at the death of the 
original defendant, H. S. Poole. After his death, his administrator, on 
motion of the plaintiff, mas made a party defendant. HP filed all answer 
to the original complaint, in which he denied the allegations of tlie com- 
plaint. H e  did not file a plea in abatement, or otherw~se contciitl that 
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the  action did not s u r ~ i v e  a s  to  him. H e  h a s  not appealed. f rom the 
judgment setting aside and  T acat inp the judgment i n  H. S. Poole c. 
Annie T i l l c o x  Poole on the rerdict  i n  the action which sustains the  
allegations of the  complaint.  

If it be conceded as  contended by t h c  appeal ing defendant, and as  
held i n  other jurisdictions (see F o w l e r  v. Fowler, s u p r a ) ,  t h a t  this action 
abated upon the  death of 11. S. Poole, unless lie owned property, real  o r  
personal, a t  h i s  dcath, there was no e r ror  i n  the refusal of the t r i a l  
court  to submit to the  ju ry  the  issue tendered by the appeal ing defendant. 
T h e  judge found f r o m  admissions i n  the pleadings tha t  property r ights  
were involved i n  t h e  action a t  t h e  t ime of the  trial,  and  held tha t  f o r  
t h a t  reason the  action did not abate  at  t h e  death of the  original de- 
fendant .  

The judgment is  affirmed. 
N o  error. 

-- 

ESSEX IST'ESTMER'T COAIPAXT, SUCCESSOR TO STATE PLASTERS COJI- 
PANT, A CORPORATIOX, V. J. H. PICKELSI;\IER. 

(Filed 14 October, 1936.) 

1. Courts B e-General county court has no further jurisdiction of a case 
after its judgment therein is docketed in the Superior Court. 

When the judgment of a general county court is docketed in the S u p -  
rior Court of the county it  becomes a judgment of the Superior Court in 
like manner as  transcripted judgments of justices of the peace. C. S., 
1517, and the general county court has no further jurisdiction of the case, 
and may not thereafter hear a motion for the appointment of a receiver 
for the judgment debtor. N. C. Code, 860, 1608 ( d d ) .  

2. Courts B b-General county court held withont jurisdiction to appoint 
receirer for judgment debtor whose property is situate outside the 
county. 

The jurisdiction of a general county court is statutory. and it has no 
extraterritorial jurisdiction except that  eq~ress ly  given nithin the limi- 
tations of the Constitution, and the general county court of Buncombe 
County i s  71eld without jurisdiction to appoint a receiver for a jud:'mcnt 
debtor haring property in another county against whom j i idfm~nt  ii: 
rendered in the county court, the statute, C. S., 1608 ( n ) ,  giving no lmver 
to appoint a rece i~  er. and the autllority therein given to issue tempor:\ry 
and permanent restraining orders concurrent with the Superior Court, 
C. S., 861, 859, being limited to actions in Buncombe County, and the 
authority to issue "lrrocess" given by C. S ,  1608 ( t ) ,  beinq limited ordi- 
narily to summons to compel appearance in court, and C.  S.. 660. 'ill, 
being construed in pnri materia with the other statute< relating to thr 
same matter. 
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APPEAL by defendant from XcElroy ,  J., at March Civil Term, 1936, 
of B u x c o a r s ~ .  Reversed. 

The  plaintiff in the general county court of Buncombe County, N. C., 
on 2 May, 1932, recovered judgment against defendant in the sum of 
$7,500.00, with interest, from 20 March, 1931, and cost of action. This 
judgment of tlie general county court was transcripted to the judgment 
rolls of Buncombe County on 5 May, 1032. The  defendant had an 
interest in certain real estate and owned certain p e r s o ~ a l  property ill 
Transylvania County, S. C. Upon petition of plaintifl' on 25 Kovem- 
ber, 1!335. duly ~er i f ied ,  to the judge of the general rourity court of 
Buncombe Couiity, S. C., setting forth certain facts played that  some 
"discrc1et and proper person be appointed as receiver of the defendant 
J. H. Pickelsimer, and that  he be authorized and eml~owered to take 
over all the assets of whatsoever nature of the said defendant, and that  
he liquidate and handle the same in accordance with the further orders 
of this court." -1 temporary receiver was appointed on 4 December, 
1935, by said judge of the general county court. 

The defendant answered said petition and for a further answer said, 
in part  : "This defendant is a citizen of Transylvania County and all 
the property of any kind, which he owns is now situated in Transylvania 
County, and that  he owns no property of any kind situated in Buncombe 
County, the county in which this action is instituted; that  Transylvania 
County is in the Eighteenth Judicial District, nhi le  B~mcombe County 
is in the Xineteenth Judicial  District, and that  this court has no juris- 
diction or authority to appoint a receiver for property lying in  another 
judic id  district, and in another county, from which th  s court is orga- 
nized and existing. Wherefore, the defendant prays the court that tlie 
temporary receiver heretofore appointed be dismissed, that the motioii 
for a permanent receiver be disallowed, and that the defendant have and 
recover his costs incurred and that  he recover of the plaintiff and his 
bond such damages as lie may be entitled to by reason of the appoint- 
ment of the temporary receiver herein." 

On 9 January ,  1936, tlie judge of the general count? court for Bun- 
combe County, N. C., appointed n permanent receiver. The  defeildaiit 
excepted and assigned error as fd lows:  ('1. That  the judge of the 
general county court erred in  entering the order appointing a temporary 
receiver in this cause. 2. That  the court erred in signing the order 
inaking the temporary receirer permanent," and appealed to tlie Superior 
Court. 

The court below, at March Civil Term, 1936, overruled the defendant's 
exceptions and assignments of error and affirmed in all respects the 
judgment of the judge of tlie general county court. Ikfendant  excep- 
ted, assigned as error "the action of the Superior Court in affirming the 
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judgment of the general county court, and entering the judgment as 
appears in the record," and appealed to the Supreme Court. 

H a r k i n s ,  V a n  W i n k l e  & Il 'alfon for plaintif fs.  
Jones  & W a r d  and  Leu& f laml in  for defendant .  

CLARKSON, J. W e  think that  the only questions necessary for us to 
decide on this record are :  (1 )  Does the general c o u n t  court of Bun- 
combe County, N. C., have authority under the faets in this case to 
appoint a receiver? W e  think not. (2)  When the judgment was 
transcripted and docketed in the Superior Court, was the general county 
court f u n c f u s  o f i c io?  We think so. 

The  constitutionality of the general county court of Buncombe County, 
N. C., has been before this Court before. Jones  v. Oil Co., 202 N. C., 
325. I n  the Jones  case, supra,  at  p. 332, i t  is said:  "The Superior 
Court is a constitutional court ;  it  cannot be abolished; its inherent 
powers cannot be destroyed. X o t t  v. C'ommissioners, 126 N. C., 566; 
S t a t e  v. B m k e r d l e ,  141 N .  C., 811. The  General Assembly cannot dis- 
place i t  from its position in the judicial system or establish another  
court of equal jurisdiction upon a plan different from that  provided by 
the Constitution. R h y n e  v. Lipscombe,  122 N .  C., 650; T a t e  v. C o m -  
missioners,  i b id ,  661. Bu t  an allotment or division of jurisdiction is 
within the contemplation of Article IV, sec. 12. The  Legislature may 
therefore allot inferior courts a portion of the jurisdiction of the Su- 
perior Court, providing also for the right of appeal." N. C. Pleading 
8: Practice, sees. 53, 54; Albertson 21. Alher f son ,  207 N .  C., 547. 

X. C. Code, 1935 (Michie), see. 860, is  as follo~vs: "A receiver mag 
be appointed: ( 3 )  After judgment, to dispose of the property according 
to the judgment, or to preserre i t  during the pendency of an appeal, or 
when an  execution has been returned unsatisfied, and the judgment 
debtor refuses to apply his property in satisfaction of the judgmcwt." 

Section 1608 (dd) ,  is as follows: "Orders to stay execution on judg- 
ments entered in the general county court shall be the same as in appeals 
from the Superior Court to the Supreme Court. Judgments of the 
general county court may be enforced by execution issued by the clerk 
thereof, returnable within twenty days. Transcripts of such judgments 
may be docketed in  the Superior Court as now provided for judgnlents 
of justices of the peace, a n d  t h e  j l idgment w h e n  (loci eted shall In all 
respects be a judgment  of t h e  S u p e r i o r  Cour t  i n  t h e  same m a n n e r  and 
t o  t h e  same extent  as if rendered b y  t h e  Super ior  Cour t ,  and shall be 
subject to  t h e  same s tatutes  of l inz i ta f ions  and t h e  s tatutes  relating to  
the reaical of judgment s  in f h e  Super ior  Cour t  and  i s s u / n g  ~ w m r f i o n , ~  
thereon." (Italics ours.) 
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Section 1517 is as follows: "A justice of the peace, on the demand of 
a party in  whose favor he has rendered a judgment, shall give a tran- 
script thereof which may be filed and docketed in the office of the Su- 
perior Court clerk of the county where the judgment was rendered. 
And in such case he shall also deliver to the party agamst whom such 
judgment was rendered, or his attorney, a transcript of any stay of 
execution issued, or which may thereafter be issued by him on such 
judgment, which may be in  like manner filed and docketed in  the office 
of the clerk of suoh court. The time of the receipt of the transcript by 
the clerk shall be noted thereon and entered on the docket; and  f r o m  t h a t  
t i m e  t h e  judgment  shall be a j udgmenf  of the  S u p e r i o r  Cour t  i n  all 
respects for t h e  purposes of l i en  a n d  execution. The execution thereon 
shall be issued by the clerk of the Superior Court to the sheriff of the 
county, and shall have the same effect, and be executed in the same 
manner, as other executions of the Superior Court; but in case a stay of 
execution upon such judgment shall be granted, as provided by law, 
execution shall not be issued thereon by the clerk of the Superior Court 
until the expiration of such stay. A certified transcript of such judg- 
ment may be filed and docketed in  the Superior Court clerk's office of 
any other county, and with like effect, in every respect, 2.s i n  the county 
where the judgment was rendered, except that  i t  shall be a lien only 
from the time of filing and docketing such transcript." (Italics ours.) 

When the judgment was docketed in the Superior Court, the general 
county court was f unc tus  of ic io  and had no further jurisdiction of the 
case. B a i l e y  v. Hes ter ,  101 N .  C., 538; S t a t e  v. Goff, 205 N. C., 545. 

A judgment of a justice of the peace, duly docketed jn the Superior 
Court, becomes a judgment of the Superior Court, and may be enforced 
by execution at  any time within ten years from the date of such docket- 
ing. J i c I l h e n n y  c. Wilrn ing ton  Sav., etc., Co., 108 N .  C., 311. 

C. S., 614, makes the judgment when docketed a lien on real property 
in the county where docketed and on the real property in the counties 
where it is transcripted. d judgment rendered-in bne county cannot be 
docketed in  another without having been first docketed in the county 
where it was rendered. X c A d e n .  T. B a n i s t e ~ ,  63  N. C., ,179. 

C. S., 1608 ( t ) ,  in part, is as follows: "The rules of procedure, issuing 
process and filing pleadings shall conform as nearly as may be to the 
practice in the Superior Court. . . . A11 causes pending in said 
courts shall have rights, privileges, powers, and immunities similar in 
all respects to those conferred by law on the judges and clerks of the 
Superior Courts of the State, and shall be subject to sixrilar duties and 
liabilities: Prov ided ,  that this section shall not extend ihe jurisdiction 
of said judges and clerks, nor infringe in any manner lpon the juris- 
diction of the Superior Courts," etc. 
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-1s this is a general county court, we think the word process is  limited 
ordinarily to summons, etc., to compel a defendant in an  action to appear 
in court. The jurisdiction of the general county court is set forth in 
C. S., 1608 (n ) ,  as follows : "The jurisdiction of the general county court 
in c i ~  il actions shall be as follons : (1 )  Jurisdiction concurrent with that  
of tlich justiws of the peace of the county; ( 2 )  jurisdiction concurrent 
wit11 the Superior Court in a11 actions founded on contract; ( 3 )  juris- 
diction concurrent with the Superior Court i n  all actions not founded 
u p l i  c o ~ ~ t r a c t ;  (-1) j~wiitliction concurrent ith the Superior Court 111 

all actions to try title to lands and to prevent trespass thereon :1nd to 
restrat11 n aste thrreof;  ( 5 )  jurisdiction concurrent n ith the Superior 
Court ill all actions pending in said court to issue and grant temporary 
11nd 1)emianeilt restraining orders and injunctions; ( 6 )  jurisdiction con- 
current with the Superior Court of all actions and proceedings for 
divorce and alimony, or either." 

The general county court is a, statutory one and is limited to Bun- 
combe County, and has no extraterritorial jurisdiction, exccpt what is 
csprcscly g i ~ e n  it and t l lm subject to constitutional limitations. S o -  
where in tlie statute is any poner g i ~ e n  it to appoint a receiver, as was 
done in this action. Teniporary and permanent restraining orders mt l  
injunctions are limited to actions in 13uncombe County. 

The  Superior Court, a court of general jurisdiction, has these extra- 
territorial po~vers. -1ny other view than the one n e  take might inl- 
pinge the inherent poners of the Superior Court and seriously effect a 
useful general county court. 

C. S., 651, is as follows: "The judges of the Superior C'ourt h a \ r  
juri~tlictioll to grant irijunctions and issue restraining orders in all c i ~  11 
actions and proceedings. A judge holdillg a special term in ally count: 
may grant  an  injunction, or issue a restraining order, returnable hcforc 
himself, in any case wliich lie has jurisdiction to hear and deterniine 
under the comn~ission issued to him. and the same is returnable as di- 
rected in tlie order." 

C. S., ,959, is as  follows: ('Any judge of the Superior Court with au- 
r h o r i t ~  to grant restraining orders arid injunctions has like jurisdiction 
in appointing receivers, and all motions to show cause are returnable as 
is proritlcd for injunctions." 

Tlie sections, C. S., 669, and C. S., 711, referred to by pl:tintiffs, must 
be c~oiistrucd tn purL materia with the other sections before set forth. 

T e  think the judgment of the court b ~ l o m  erroneous in two respects: 
(1) Kllen the judgment was docketed in the Superior Court it was 
subject to the jurisdiction of that  court in like manner as justice's judg- 
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ment  when transcripted. ( 2 )  I t  h a s  no jurisdiction to appoint n re- 
ceiver a s  was done i n  this  action. 

F o r  t h e  reasons given, the  judgment of the court below is  
Reversed. 

MRS. J. C. HAVPTON V.  TOWN OF SPISDAT,I: ET AI.. 

(Mled 14  October, 1936.) 

1.  Negligence A c-Corporations using, bu t  having n o  control over, mu- 
nicipal sewerage system may no t  be held liable fo r  nuisance created 
thereby. 

Inclustrial corporations using a municipal sewerage system by emptying 
their sewage and industrial waste into the sewers, bu: having no inter- 
est in or control over the sewerage system, which is orerated and owned 
b~ the municipality, may not be held liable as joint tort-feasors with the 
municipality for damages resulting to lands of a lower proprietor along 
the stream into which the sewage is  emptied. 

2. Same-Corporation diminishing flow of s t ream may not be held liable 
for  pollution of s t ream by n~unicipnlity. 

Plaintiff instituted this action to recover damages to her lands caused 
by a municipal sewerage system. Plaintiff alleged t h a ~  defendant power 
company, in operating the water system o\\ned by i t  which supplied water 
to the municipality, diverted and greatly diminished tht2 flow of water in 
the stream above the municipality, and that the sewage emptied in the 
stream below the municipality would have been carri~xl away and ren- 
dered less noxious if the flow of water in the stream had not thus been 
diminished. H c l d :  The action was not to recover conlpensation for the 
infringement of plaintiff's right to hare the undiminished flow of the 
stream through her land, but to recover damages caused by the pollution 
of the stream, and the diminution of the flow of the stream cannot be 
held a proximate cause of such pollution, and the power company cannot 
be held liable as a joint tort-feasor with the municipality in causing the 
damage in suit. 

AI~PLU, by the plaintiff f r o m  Plcss, J., at  Apr i l  T e r m ,  10;36, of 
RUTHERFORD. Affirmed. 

T'arser, X c I n f y r e  cC I l c n r y ,  TV. B. ,lIafheny, and @$inn,  Hamrick  (e. 

f f a m r i c k  for p l a i n f i f ,  appellant.  
IT'. S. O'B. Robinson, Jr . ,  TI ' .  B. M c G u i w ,  JT . ,  and J .  H .  -1lariot~ for 

Southern  Public l'tilities Company  ( n o w  Duke  Power Comparly) ,  u p -  
pellee. 

G u f h r i e ,  Pierce cE Blakeney,  J .  S. Dockery, and TI'. C. XcIZririe for 
Spinners  Processing Company ,  appellee. 
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Sc*rr~:xc.~;. J. T h i s  i.s a11 action i ~ ~ s t i t u t e t l  I? t he  as  :I 

r i l i a r ia :~  onnel; apainqt the defendants to recover fo r  permanent dam- 
q e -  to Iicr I:~ncl alltqeil to h a r e  been proxinlately cauqetl by joint ncgli- 
gcsi~cc :r~icl m ~ l a r f u l  acts of the tleftjllil:~nts in  n la in ta in i i~g  a ~ in i sance  ~ I I  

plaintiff". Inl~tl,  caon?isting of a polluted s t ream ant1 of polluted soil and. 
c~oi~tnn~Iir :~ted air .  

T h e  fol lo~ving facts  a re  admit ted v i t h o u t  co~l t rowr .y :  
1. -111 the tlcfe~itlants admi t  their  czorliorate csi.tcllce. 
2.  T11ar tllr tlcfentlnnts achnit tha t  t h c  plaintiff i.: the  o n n e r  (nf t l ~ c  

lalid tlc-crlbed i n  the c o n ~ l ~ l a i n t .  
:2. TLc. tow!  of Spintlnle o ~ v m  and  o p i ~ ~ ~ a t e s  i ts  scwcrage system; 110 

o t l ~ e ~ .  \!c>ft.i~tlant has  a n -  interest i n  or control ovci  this wn-eragc ;-stem. 
-1. Tl!:rt the n u k e  P o n c r  Company on-11s :~.ntl oper:ltcls the waterworks 

system in the t o n n  of Spindale, h a ~ - i i ~ g  l)urclinscil qninc f r o m  the t o n n  
of Sl)iirtlnle on 27 March ,  19331, and  l ia i  olwrate(1 it  i n  the bnmc manner  
since tha t  time. 

5. .\I1 of the  mil l  defendarits use the t o v n  <ewer l i ~ i e s ;  and  no one of 
the t l e f e n d a ~ ~ t s  h a s  nnp  separate  pipe l i m  or  outlet to tliqcllarge this  
~ n : ~ o c .  into tht. branch or Holland's crcck. 

6. -111 of the n ~ a n u f a ~ t u r i n g  plants  onnetl 11y the I arious defendmit, 
c l i scha lg~  tlicsir senagc and industr ia l  n a s t e  into the w i d  senerage qyq- 

tem of tlic t o v n  of Spiiitlale. 
7 .  Thc  t o n n  of Spindale  and  al l  of the  mill  defendants purcllasc their  

wntcr f r o m  the I h k e  P o n c r  CYompan;r-, the o n n e r  of the naternorlr* 
. y s t ~ m .  trlid haye p u r c l i ~ e e d  i t  ciricr 27 March,  1931. 

9. Only tlie sevage arising on the nor th  ,iitle of the  I I i g h n a y  S o .  20 
is c ~ n p t ~ e d  in to  IIolland's creek or the brmlch e m p t p i g  lnto .:aid creek; 
the *enage a r i - i r ~ g  on the  rout11 d e  is  tliscllarged into another pipe l ine 
and tloes not go into this  creek. 

T h e  l, laii~tifl '  offered eridence tending to s h o ~ ~  tha t  the  senage f r o m  
the c e n e r q e  system of the t o n n  of Spindale  emptied into I I o l l a n d ' ~  
creel; n h i c h  r a n  through the land of t h e  plaintiff, and  t h a t  ns a result 
thereof t l ~ c  ba~ll is  of the s t ream n (,re caused to ca\ e i n  and  the .en age 
was tlcpo,ited on p l a i ~ t i f f ' s  land,  c :~using the  vegetation to dic, creating 
obnosiolls arid nauseat ing odors, causing the breeding of annoying and 
poiwi~onq ii~sects,  and rendering the  la~icl worthless and uninhabitable. 

&It the c l o v  of t h e  plaintiff's eritlcncc, the  court sustained motions fo r  
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judgment of nonsuit lodged by all of the defendants, except the town 
of Spindale, and the plaintiff submitted to a roluntary nonsuit as to  
said town and appealed to the Supreme Court, assigning as error the 
action of the court in sustaining the motions of the Southern Public 
Utilities Company (now Duke Power Company and hereinafter called 
the P o ~ r e r  Company), and of Stonecutter Mills Company, Sterling 
Hosiery JIills, Inc., Spinners Processing Company, The Elmore Cor- 
poration, and L. M. Carpenter, Receiver of The Spencer Corl~oration 
(hereinafter called the Mill Companies). 

Considering first the appeal from the judgment as clf nonsuit as to 
the Mill Companies: I t  d l  be noted from the admitted facts that the 
to~vn  of Spindale owned the sewerage system, and that  no other defend- 
ant has any interest or control over said system, and that  the Mill 
Companies discharge their sewage and industrial waste in said sewerage 
system, and that  sewage arising on the north side of Highway S o .  10 is 
emptied into Holland's creck. We think, and so hold, that under these 
facts there was no liability to the plaintiff from the Mill Companies for 
any pollution of the stream flowing through the plaintiff's land. The 
rule is clearly and concisely stated in  43 C. J., on pager; 1158-9, as fol- 
lows: "But the inhabitants of a city who invoke its power to construct 
and control a sewer, and who use the sewer after its completion for the 
purpose and in the way prescribed by law, are not liable jointly with 
the city for the damages which result to third persons from the negli- 
gence of the city in the construction, management, or clperation of the 
sewer." T o  the same effect is Thompson's Commentaries on the Law 
of Negligence, Vol. 5, a t  p. 372, as follows: "It has been held that  citi- 
zens who request the construction of a public sewer and use the same 
are not liable for the negligence of the city in its construction or oper- 
ation, since they hare  no control or command over its construction, 
management, or operation; and hence, they may not be joined with the 
city in an  action for damages resulting from the fauliy construction, 
management, or operation of the sewer." And still further in 9 R. C. 
L., a t  page 670, i t  is written: "Persons on whose i n i t i r ~ t i ~ e  a sewer is 
constructed and who use i t  after its completion are not proper parties 
defendant with the municipality in a suit to enjoin its operation on the 
ground that  i t  is  a nuisance," and on page 674, "When an owner of land 
constructs a sewer and then parts with all control orer it to a munici- 
pality, he is not liablc if it later becomcs a nuisance, f o ~  the proximate 
r ame  of the l~uisance is not the construction of the seTCer, hut its use 
and it is tlic municipality that is liablc. The inhabitants of a city who 
inroke its power to ronstruct and \rho aftcr completion u ~ e  a srwer, 
cannot properly be joined with the municipality in a suit for damages 
and an injunction on account of the effects of its negligence in operating 
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the sewer." Ser,  also, Carmichar1 I - .  Terarkana.  116 Fed., 845; Xraver 
1 % .  Smith,  164  ICv.. Gi4: Jollnson v. K r n f f - P h e n i x  C'hpese Corp., 94 S .  W. 
(2nd Scrieq). 24 (Tenn., 1936). 

The same rule seems to prevail i n  the English courts as is evidencetl 
by Lezl,is c. A l m a n d e i . ,  24 Can. S .  C., 551, wherein the author of the 
opinion n r i t e s :  "It appears to me that  if the sewer be vested in the 
local authoritv (municipality) and thc defendants have t h ~  sanction of 
that  authority for doing what they hare  done, this action is not main- 
tainable. for, if it were, every householder whose house is draincd into a 
sewer which is rested in and is under the control of a local autllority, 
nould be liable to be proceeded against for ~ v h a t  that  authority might 
do with the eenagp ~vliicli flo~ved out of the mouth of tlie sewer although 
the householder n a s  unablc to direct hen- and in  what way thc .evTage 
n a s  to be dealt v i th .  I t  is ininlaterial TI-110 originally conetructcd the 
sener. TTTlien once th r  w n e r  was ~ e s t e d  in the local authority, they are 
the persons liable for any injury caused by the affluent from tlic qener 
and not the persons \rho drain hito the sener. . . . The plaintiff 
has, in my opinion, sued the wrong defendants. . . . The ju~lgmelit 
must be entered for the defendants." 

Considering nest the appeal from the judgment as of rioiisuit as to 
the P o n w  Company: So f a r  as any damagc caused by the placing of 
tleletc~ious w1)stancei tlirougli tlie sewerage system into Holland's creek 
is concerned, what has been said as  to the Mill Companies' liability 
applies vi t l i  equal force to tliat of the Power Company, sincc by tlie 
admitted facts ('no other defendant ( than the tonn of Spintlalc) 1i:ls 
any interest i n  or control orcr this sewerage system." 

Efonerer, the plaintiff conteiids in  her brief that  her land l iaj  been 
damaged hy reason of the fact that  the Power Conipal~y d i ~ e ~ t e t l  the 
water from Holland's creck ahorc her land to fur~iisl l  the ton7n of Spill- 
dale n ~ i t h  water, and thereby caused the water in said creek to run in 
diminished quantities through her land. A careful reading of the com- 
plaint divulges tliat thc only t lan~agc allcged to  plaintiff'^ land is the 
clamagr caujed by tlic nuisance due to the pollution of tlie stream. 
True. i t  is alleged, in effect, tliat if the diminution in the ~ o l u m e  of 
water had not been brought about, the stream in its natural flow nould 
haye carried off the pollution mt l  thereby have mininiized the damage. 
and true it is that tllcre is evidence telldii~g to show tliat the flow of the 
stream had been di~nini~hecl ,  still thc graraman of this action i i  tlie 
damage from the nuirancr caused by the pollution of the stream, as 
appears from the fo l lo~r i~ ig  allegation of the complaint in tlic summing 
u11 of tlie n ro~ ig fu l  and negligrnt acts complained of :  "(a)  I n  that tlie 
Southern Public 1-tilities C o n i p a ~ ~ y  wrongfully diwrtcd the va ter  frorn 
Holland's creek to the plailtc of the various manufacturing tlcfeiidnnts 
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and the town of Spindale, when i t  knew, o r  by the  exercise of reasonable 
care and  prudence, could h a r e  known t h a t  the said m a t w  so wrongfully 
dixertecl n o u l d  be polluted by each of the defendants, arid tha t  nei ther  
of tlle defendailts has  a purification plant  f o r  the t reatment  of the said 
water  so wrongfully dircr ted,  polluted, and colltaminated, mixed wit11 
dye l iquor  and  other  cliemicals and  deleterious substances." Under  the  
allegations of the complaint and  under  the facts  as  they appear  f r o m  
the clvitlelict., T icnilig i t  i n  the light most fa rorab le  to  the  plaintiff, the  
d i n i i i ~ u t i o ~ l  of tlie i-lor of the s t ream camlot be lield to be a proximate 
cause of tlie pollution of the btreani, tlle nuisance comldained of. T h e  
riglit of the  philitiff to recol er c~ompe~isat ion f o r  the aking f rom her  
by tlic Power Company by v i r tue  of i ts  r ight  of eminelit domain of her  
riglit to h a w  tlie u~idiminisl ied flow of the s t ream through her  l and  i.: 
not i ~ i ~ o l i e d .  7'1ie action is solely fo r  tlnmagcs ar is ing f r o m  a iluisaiice, 
caused by the  pollution of I-Iollancl's creek. and there is no evidence t h a t  
the Power Company polluted the strealn. 

K c  tliiiik, a11d SO hold, that  t h e  court  ruled correctly i n  sustaining tlie 
motioil of thc tlcf~wtlant Power  ( lompnny for judgment ns of nonsuit.  

Llffi~mecl. 

12. T7. NEIGHBORS, EXECUTOR OF E. G. TALTOS, DECEASED, v. 
ALLUDE EVASS. 

(Filed 14 October, 103G.) 

1 .  Executors and Administrators E c- 
I11 proceedings by an clsecntor to sell lands to make : s e t s  the petition 

should set forth, inter' aTia, as required by the statute. 3;. C. Code, 79, the 
value of tlie personal estate, as  near as  may be ascertained, and the appli- 
cation thereof, and nn alleqation merely that the persomlty is insufficient 
is defective. 

2. Receivers A a-Party must show apparent right to property in order to 
be entitled to appointment of receiver under Pi. C. Code, 860 ( 1 ) .  

Wllcre an executor's petition in proceedings against a devisee to sell 
lands to make assets alleges merely thxt the personalts is insufficient to 
pay debts, \~i t l iout  setting forth the personalty and the application 
thereof, plaintiff esecutor is not entitled to the appointment of n receiver 
for tlie lands on the ground that  the action cannot be tlicd 11ntil a snbse- 
qnent term, and that tlie devisee hnd refused to pay tales ,  the allcgatioil 
mcrely that the l~ersonalty is insufficient fnilinq to sho\v lilaintiff esecu- 
tor's alqxircnt rialit to tlie relief ns required for the iplrointnlent of a 
receiver under the provisions of K. C. Cod(., 860 ( I ) ,  especially when the 
devisee denies tlie allegation that the perconnlty is insi~fficient. 
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3. Same- 
Receivership is a harsh remedy, and the courts will not appoint a 

receiver unless the right to the relief is clearly shown and it is made to 
appear that there is no other safe and expedient remedy. 

APPEAL by defendant fi-om Daniels, J., at  J anua ry  Term, 1936, of 
JOHNSTON. Reversed. 

This is an  action brought by plaintiff against defendant to sell certain 
lands to make assets. Among plaintiff's allegations are the following: 
"4. That  there are claims against the estate of E. G. Talton amounting 
to approximately four thousand ($4,000.00) dollars and the personal 
estate of said E. G. Talton is not sufficient to pay said debts. 5. That  
the said E. G. Talton, deceased, under the terms and provision of the 
will as set out in paragraph two hereof willed and devised to Mrs. Maude 
Evans all his real estate consisting of 50y2 acres, known as the Henry  
Watkins l a i~ds  situate in Beulah T o ~ ~ n s h i p ,  adjoining the lands of D. A. 
Watkins, Bright Fields, J. S. Ricaliardson, J. B. Pearcc, ef  ul., defined 
and described as follows: (describing same). 6. That  i n  order to make 
assets with which to pay the debts owing by the estate of E .  G. Talton 
it will be necessary to sell the lands described in the foregoing para- 
graph, the principal par t  of said debt being three thousand dollars i n  
trust funds held by the said E. G. Talton for the use and benefit of the 
children of S. H. Hooks. Wherefore, the plaintiff prays the judgment 
of the court that  the lands described in paragraph 5 hereof be sold to 
make assets with which to pay the debts due by the estate of E. G. Tal- 
ton;  that  a commissioner of this court be appointed to make such sale 
under the orders of this court; for all such other and further relief as 
he  may be entitled to in the premises." 

The defendant, i n  answer, says: "That paragraph four is denied on 
information and belief, that  i t  is not denied that  said estate (lid owe 
some debts; i t  is expressly denied, however, that  the personal estate is 
not sufficient to pay all of said debts, and on the contrary this defendant 
alleges that, a t  the time of his cleath the said E. G. Talton ~i-as the 
on-ner of personal property, including money, more than sufficient to 
p v  all debts and his obligations, including the costs and charges of 
administration; and in connection with said paragraph said defendant 
alleges on information and belief that  said executor has made no ac- 
counting whatsoever of said personal estate. . . . That, as this de- 
fendant is informed, advised, and believes, paragraph six of said peti- 
tion is untrue and the same is denied. And further answering said 
petition, this defendant says that as she is informed, advised, and be- 
lieves, the said E .  V. Neighbors, executor, took into his possession im- 
mediately upon the death of the said E .  G. Talton all of his moneys, 
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notes, and personal property, amounting to approximately $7,000.00, 
much more than sufficient to pay all the debts and obligations of said 
testator, and that  said Neighbors has made no accounting for any por- 
tion of said personal estate whatsoever. Wherefore, this defendant 
prays the court for judgment; for all moneys,-funds, and personal estate 
coming into his  hands as such executor, out of which k e  is required to 
pay all debts owing by said estate. 2nd. That  this defendant go hence 
without day and recover from said petitioner costs for suit herein, and 
for such other and further relief as defendant may be entitled to and as 
to the court may seem meet and proper." 

The court below made the following order:  "The above cause coming 
on to be heard before the undersigned judge presiding, in the Superior 
Court of Johnston County, and it appearing to the court that  this action 
cannot be tried a t  the present term and should be colt inued; and it 
further appearing to the court that  the defendant hIsude Evans has 
been in possession of the lands sought to be sold in this action, but has 
failed and refused to pay the taxes upon the same; and it further 
appearing to the court that  it  is to the best interest of all concerned, 
that  a receiwr be appointed to take charge of said laiids; i t  is, now, 
therefore, ordered, adjudged, and decreed that  J. H. Abell be and he is 
hereby appointed receiver in this cause, to take charge of the lands 
described in the complaint, and to rent the same and ~ollect  all rents 
and profits therefrom, and to hold said rents and collecfions, subject to 
the further orders of this court, and the said J. H. Sbell  is  required to 
give bond in the.sum of $400.00 for his faithful performance as said 
receiver. 

F. A. DAXIELS, Judge presiding." 

To the foregoing order the defendant excepted, assigned error, and 
appealed to the Supreme Court. 

S o  counsel fo r  plaintiff. 
A.  121. A70ble for defendant. 

C L A I ~ S O X ,  J. The only exception and assignment of error made by 
defendant is that  the court below erred in  signing the order appointing 
a receiver. We think this must be sustained. 
I?. C'. Code 1935 (Michie), section 860, is as follows: "In what cases 

appointed-Al receiver may be appointed (1)  Before judgment, on the 
application of either party, when he establishes an apparent right to 
property which is the subject of the action and in the possession of an  
adverse party, and the property or its rents and profits are in  danger of 
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being lost, or materially injured or impaired; except in cases where 
judgment upon failure to answer may be had on application to the 
court," etc. 

T o  sell lands to make assets: Section 79 is as follows: "The petition, 
which must be verified by the oath of the applicant, shall be set forth, 
as f a r  as can be ascertained: (1 )  Amount of debt outstanding against 
the estate. (2)  The value of the personal estate, and the application 
thercof. ( 3 )  ,I description of all the legal and equitable real estate of 
the decedent, v i t h  the estimated value of the respective portions or 
lots. (4)  The names, ages, and residences, if known, of the devisees and 
heirs a t  lam- of the decedent." 

I n  ;lIcATeill a. X c B r y d c ,  112 K. C., 408 (411-12)) it is  said:  "We 
think, however, that  the petition is  deficient in that  it does not comply 
with section 1437 of The Code (now C. S. 79)) ~vhich requires that  it 
shall set forth 'the value of the personal estate and the application 
thereof.' I t  simply states that  the personal estate 'is m11olly insufficient 
to pay his (intestate's) debts and the costs and charges of administra- 
tion.' The  purpose of the statute, in requiring the particnlars therein 
mentioned to be stated in the petition, was to enable the court to scc 
x-hether a salc was necessary; but the present allegation wholly fails to 
give any such information. I t  is important that  the requirements of 
the statute should be observed, and we must sustain the demurrer up011 
this ground. Shielda v .  JicDou~e21, 82 11'. C., 137." 

I n  the complaint is the fo l lo \~ing:  "-Ind the personal estate of said 
E. G. Talton is not sufficient to pay said debts." We think this 
allegation not sufficient under the statute. Then again, the clefendant 
denies this statement and alleges: "The said E. V. Neighbors, executor, 
took into his possession immediately upon the death of the said E. Cf. 
Talton, all of his moneys, notes, and personal property, amounting to 
approximately $7,000.00, much more than sufficient to pay all the debts 
and obligations of said testator, and that said Seighbors has made no 
accounting for any portion of said personal estate  hatso so ever." 

I n  P a r k e r  v. Por ter ,  208 N. C., 31 (34) it is stated: '(JITl& it is 
well settled that  an  administrator has the right, mld that  it becomes his 
duty under certain conditions, to apply for license to sell the real estate 
of his intestate to make assets with ~ h i c h  to pay debts, it  is necessary 
that the personal property shall first be exhausted. Whcn this has b~cjn 
done and i t  has been ascertained that  t h ~  personalty is insufficient to 
discharge the debts, resort may be had to the realty. The personalty, 
however, is always the primary fund for the payment of debt.. C. S.  
74; S h a w  c. M c R r i d ~ ,  56 N. C., 173; C'lemcnf 2%. C o z a r f ,  107 N. C., 
697." W a d f o r d  v. Dazlis, 192 S. C.. 454 (487). 
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I t  n ill be noted tha t  the s tatute  (C. S., 860, see. I)  sa-gs: "When Ile 
rstablislies a n  apparent  riglit t o  property," etc. Jones v. J o n ~ s ,  187 
s. c.. 3SB (592) .  

W c  ser n o  sufficient allegations i n  the  c o n ~ p l a i n t  o r  ecidence i n  the  
record to justify the  appointmeilt  of a receiver. -4 rerciver m a y  br  
a p p o i n t , d  where n p a r t y  establislies an apparent  r igh t  to  property. and  
the  person ill possession is insolrent,  and  ordinari ly  a rweivcr  will hr 
:~ppointcd to take charge of the rents and  profits dur ing  the pcndrncy of 
the  action. Plaintiff does not come n i t h i n  the above rub. T h e  courts 
look ~ v i t h  j edousy  on the application f o r  the  appointment of a receiser. 
I t  is  ordinari ly  a liars11 remedy. T h e  r ight  to relief must  1)e clrnrly 
shown and  also the  fac t  t h a t  there  is n o  other safe and  expedient reln- 
edy. I n  ronw cases a bond i s  allowed the defendant  ~ n s t e a d  of the 
appointment  of a receiver. Woodall  c. Bank,  201 N. C., 428. 

O n  t h e  ent i re  record we th ink  a receiver should not have been a p -  
pointed. F o r  the reasons given, the  judgment of the  court  below is  

Reversed. 

ROBERT A. REYNOLDS v. EMMA REYNOLDS. 

(Filed 14  October, 1938.) 

1. Husband and Wife E d- 
A deed of separation is rescinded by the resumption (of the conjugal 

relation. 

2. Divorce A d-Where deed of separation is rescinded, plaintiff must 
show later voluntaly separation for divorce under N. C. Code, 
1659 ( a ) .  

Plainti% instituted this action for divorce on the grourd of two years 
separation, iY. C. Code, 1G50 ( a ) ,  and introduced eridence of more than twc~ 
years separation after a deed of separation between the parties. Defend- 
ant  introduced evidence tending to show that the conjugal relation was 
resumed after the deed of sepnration was executed, but more than trio 
years before the institution of the action, defendant testifying that she 
gave birth to a child by plaintiff three years after the execution of thr  
deed of separation. Held:  I t  \ \as  error for the trial court to direct the 
jury to find for plaintiff if they believed the evidence, the question of 
whether the parties resumed the conjugal relation after the execution of 
the deed of separation, and if so, whether there was a vtrluntary segara- 
tion thereafter for the required time, being for the jury. 

STACY, C. J., concurs in result. 

APPEAL by the defendant f r o m  J f c E l ~ o y ,  J., a t  F e b r u a r y  Term,  1936, 
of BITNCOAIBE. N e w  trial.  
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S o  counsel for ~ ~ l a i n t i f t ,  appellee. 
J n n ~ c s  E.  K e c f o r  for de fendan t ,  appe l lan f .  

SCIIENCK, J. This action was instituted by the plaintiff under the 
provisions of chapter 72, Public L a m  of S o r t h  Carolina, 1931, as 
amended by chapter 163, Public Laws of S o r t h  Carolilia, 1933, being 
I\-. C. Code of 1935 (Rlichie), sec. 1659 ( a ) ,  and v a s  before us on :I 

former appeal. Rrynolcls 1 , .  R E Y ~ o ~ ~ s ,  208 N. C., 428. 
The plaintiff alleged ('that on 13 May, 1927, the plaintiff and tlefeiitl- 

ant separated frorn each other;  that  said separation n a s  riot caused by 
any fault of this plaintiff. That  plaintiff and defendant hare  l i ~ e d  
separate and apart  from that  day to this." The complaint xi.: rcrifietl 
on 1 March, 1934. The defeudant denied this allegation. 

The second issue submitted to tlie jury was as follows: " H ~ T - P  the 
plaintiff and defendant l i ~  ed separate a i d  apart  for more than tu o yearb 
next 1)receding thc commrilcement of this action?" The actioii vaq conl- 
mericed 1 March, 1934. 

The plaintiff introducetl i11 eridence a deed of separation bet~veen 
plaintiff a i d  defendant, dated 13  Illay, 1927, and plaintiff testified that  
he had l i ~ e d  separate and apart  from the defendant qiiicc that date. 

The defendaxit testified that  she hat1 given birth to a child, of which 
the plaintiff n a s  the father, nhicll child would he f i ~  e years old in Nay,  
1936. 

Tlie followiiig excerpt from the charge of tlie court i i  made the basis 
of an excepti~ e assignment of error : ((The actioll n as commenced, 
according to the summom, i11 1934, and they 11n1e lived qcparate and 
apart  from each other consitlerably more than t n o  j cxar., and t l i ~  court 
therefore charges you if you beliere the elitlence, and filid the facts to 
be as testified by thc ~vitnesses, you n ill anin clr the qccoiid iisue 'yes.' " 

The assignment of error must bc wstailictl. 
The plaintiff relied upon the deed of q ~ a r a t i o n  to hrilig the allege 1 

separation between him and the defendant within tlie provisions of tlie 
S. C. Code of 193.5 (Michie), see. 1639 ( a ) ,  which reads as follo\v>: 

"Marriages may be dissolred and the parties thereto dirorced from the 
bonds of matrimony, on application of either party, if and when there 
has been a separation of husband and wife, either under a deed of 
separation or otherwise, and they hare  lircd separate and apart  for two 
years, and the plaintiff in the suit for divorce has resided i n  the State 
for a period of bne  year." 

If tlie parties resumed the conjugal relations after t h q  entewtl into 
the deed of separation, as testified by the defendant, the deed was thereby 
rewinded. ,4rckbell ?r. Archbel l ,  158 S. C., 409;  Smith v. X ~ n g ,  10; 
x. C., 273. 
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The defendant's testimony to the effect that she had given birth to a 
child by the plaintiff in May, 1931, considered in the light of the plain- 
tiff's allegation and contention that  the final separation took place oil 
13  May, 1927, under the deed of separation, raised an iiisue for the jury 
to answer as to whether there had been a separation between husband 
and wife under deed of separation, as provided by the statute, and i t  was 
error to instruct the jury that  if they believed all of the evidence they 
would answer the issue in favor of the plaintiff. 

I f  i t  should be suggested that  all of the evidence tends to show that  
the plaintiff and defendant have lived separate and apai t since the birth 
of the child in  May, 1931, and that  this action was commenced in 
March, 1934, and that  therefore the instruction was a correct one, the 
reply is that  all of the evidence does not tend to show that  the separation 
after the birth of the child was by mutual  agreement, express or implied. 
The only agreement shown was the deed of separation dated 13 May, 
1927, and if defendant's evidence is to be bc>lieved this was rescinded by 
the cohabitation by the plaintiff and defendant i n  1930. 

"Where a husband and wife have lived separate and apart  from each 
other for two years, following a separation by mutual  agreement, express 
or implied, their marriage may be dissolved; but where they have l i d  
separate and apart  from each other for two years, without a previour 
agreement between them, neither is entitled to a dilorce, under tlic 
statute, C. S., 1659 (a)." Parker v. Parker, ante, 264. I t  should be 
stated, in justice to the learned tr ial  judge, that the orinion in Parker 
v. P a ~ k e ~ ,  supya, had not been handed down when this c,ise was tried. 

Kew trial. 

STACY, C. J., concurs in  result. 

STATE v. J. D. WINCKLER AND I). M. WINCKLER. 

(Filed 14 October, 1936.) 

Criminal Law I c-Questions asked by court of defendants' witnesses 
which tended to  disparage them held violation of C. S., 564. 

Defendants relied on an alibi to establish their innocence, and intro- 
duced a witness who testified that he was playing poker with defendants 
some distance from the scene of the crime a t  the time it was committed, 
and introduced another witness who testified that the character of the 
witness testifying as to the alibi was good. The court asked the first 
witness whether his employer knew he played poker all night on Sunday 
nights, and asked the character witness whether he would say a man's 
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character was good who played poker all night Sunday night. Held: 
The questions propounded by the court had the effect of impeaching the 
witnesses and were in violation of C.  S., 564, and defendants' exceptire 
a ~ s i ~ q m e n t s  of error thereto must be sustained. 

APPEAL by the defendants from Cranmer, J., at  May Term, 1936, of 
WARREX. New trial. 

Afforney-General Seawell and Assisfant Attorney-General ,IlcXzillan 
for the State. 

,John Kerr, John  Kerr, Jr., and John Y .  Hufclieson for &fendants, 
appellan fs. 

SCHEXCK, J. The defendants were tried and convicted upon two bills 
of indictment charging them with having feloniously broken and rntered 
a storehouse ~ h e r c i n  merchalidise and money were kept with intent to 
steal and carrv away said merchandise and money, and n i t h  feloniously 
stealing and carrying aTTay from the possession of one Clyde Jeffcoat 
monev to the amount of $100.00, x i t h  the use or threatened u v  of 
firearms  lier re by the life of said Jcffcoat was endaiigered. 

The State offered eridence tending to show that about 4:30 in tllc 
morniiig of Xonday, 6 April, 1936, the defendants came to  the Swari 
Sandnich Shop, near Norlina, and waked u p  Clyde Jeffcoat, who was in 
charge of said shop and sleeping therein, stating that  they wanted to 
buy some gas ;  that when Jeffcoat came to the door one of the defend- 
ants broke the glass in the door and covered Jeffcoat with a pistol, and 
both defe~ldants entered the shop and took merchandise and money 
therefrom: that the defendants tied Jeffcoat to his bed and made their 
escape in an automobile, taking the stolen merchandise and money with 
them. 

The defendants testified and offered other evidence tending to shon- 
that from 11 3 0  o'clock Sunday night, 5 April, 1936, till 7:00 o'clock 
Monday morning, 6 April, 1936, they mere a t  Newton's filling station, 
just outside the corporate limits of Boydton, in the State of Virginia;  
that they were continuously engaged in a poker game during this time 
and wcre not therefore a t  the Swan Sandwich Shop in North Carolina 
at the time the State's witness testified the shop was entered and he 
was robbed. 

To sustain their alibi, the defendants introduced as a witness one 
Robert Berille, who testified that  he played in the poker game a t  
Kewton's filling station with the defendants from about 11 :30 o'clock 
p.m. ( 5  April)  till about 6 :00 o'clock a.m. (6 April) ,  and that the de- 
fendants nere  a t  the filling station during all of this time. I n  the course 
of the redirect examination of this witness, the court interposrld the 
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following questions, to which the witness made the following answers : 
"Q. Who did you say you worked f o r ?  A. H. T. Allgood. Q. Wha t  
kind of business do they do?  A. Grocery and general merchandise. 
Q. Do they know you are playing poker every Sunday night! -1. NO. 
Q. Why did you not tell them? ( N o  answer.)" The defendants i n  apt 
time objected to these interrogatories by tlie court and make them the 
basis for an  assignment of error. 

T l l ~  defendants, to further sustain their alibi, offered as a nitness one 
S a t  IJutclieson. who testified that he knew the witness, Robert Beville, 
and !hat his character was good. Durilig the cour,se of the cross- 
examination of this witness the court interposed the following question : 
"Tould  you say a man that  played poker all night Sunday night, in 
violati011 of law, was of good character?" T o  which the v-itncss an- 
swered: "I think for  truth and veracity he mould be." The tlefeiidants 
in apt  time objected to tlie interrogatory and make i t  the basis of all 
assigliment of error. 

Both of the assignments of error must be sustained, as the questions - 

propounded by the court clearly had the effect of impeaching tlie wit- 
nesses. and were in violation of C. s.. 564. 

X r .  Jusf ice V a l k e r ,  i n  a learned and c~xhaustive opinion in a case 
mhert:in the tr ial  judge propounded questions to a witness, who was a 
lawyer, tending to impeach him by showing unethical l~ac t i ccs ,  writes: 
T l i n t  a judge says in co~idemnation of a witness is generally fatal  to 
tlie party in whose behalf he testifies. The witness stands before the 
jury not only impeached, but thoroughly discredited. What the judge 
says in disparagement of liim counts for f a r  more than witnesses or 
counsel may utter against him. I t  would be dangerous to hold other- 
wise. There are other cases than S. v.  Dick,  s u p m  (60 N .  C., 440), and 
S. v. Cool;, supra (162 N .  C., 586), i n  which this Court has held that  
the impeachment of a witness, emanating from the judge, becomes so 
deep-seated in the minds of the jury as to be beyond the reach of the 
judge, however much he may endearor to counteract : ts  evil influence, 
a n d i t  will, a t  least, leave the party once prejudiced by i t  so completely 
handicapped as to prevent that  fa i r  and impartial t r k l  which the law 
guarantees to liim and to which he is justly entitled. One word of 
untilnelg rebuke of his witness may so cripple a party and blast his 
prospects in the case as to leave him utterly helpless before the jury. 
- - 

. . , For  the judge even to intimate that  the conduzt of the witness, 
an attorney, was unprofessional and unethical was uridoubtedly calcu- 
lated to prejudice the defendant, whatever in t l ~ e  way of explanation or 
atoliement of it lie may have said afterwards, and however praiseworthy 
tlie motive or intention of the judge may have been. The  enforcement 
of a moral pri~iciple, when time arid occasion call for it, is highly com- 
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mendable, but the statute does not permit it to be done from the bench 
when the rights of one of the parties may be seriously impaired, if not 
destroyed, by it." ,110rris v. Kramer, 182 K'. C., 87 (91).  

Fo r  the errors assigned there must be a 
S e w  trial. 

B. P. JONES v. D I X I E  F I R E  INSURANCE COMPANY. 

(Filed 14 October, 1036.) 

1. Trial G e :  Appeal and Error J a- 
Where the court finds no facts and gives no reasons for his action in 

setting aside the verdict, it  will be presumed on appeal that he set aside 
the verdict in the exercise of his discretionary power, which is not subject 
to review. 

2. Trial D a- 
Where a party fails to move for judgment as of nonsuit at the close of 

plaintiff's evidence, its motion therefor a t  the close of all the evidence 
cannot be granted, since the right to demur to the evidence is waived. 
C. S., 567. 

3. Same- 
The court may not grant a motion to nonsuit after verdict, even when 

motions therefor are aptly made during the trial and the court's ruling 
thereon reserved. 

APPEAL by the plaintiff from Sinclair, J., at  April Term, 1936, of 
JOHXSTOS. S e w  trial. 

This iq an action upon a fire insurance policy issued to the plaintiff 
by the defendant, wherein the defendant interposes the defense that the 
interest of the plaintiff in the property insured was not an  unconditiorial 
arid sole onnership, and that the subject of the insurance mas a building 
on ground not owned by the insured in fee simple, and that  the policy 
sued on contained the follouing provisions: "This entire policy shall be 
void unlesk otherwise provided by agreement in writing added hereto, 
( a )  if the interest of the insured be other than unconditional and sole 
o~vnersliip; or (b )  if the subject of insurance he n building on ground 
not owned by the insured in fee simple." 

The plaintiff offered e~ idence  tending to show his title to the property 
described in the policy sued on, the issuance of the policy, the destruction 
by fire of the property, and the demand upon and refusal by the defend- 
ant to pa r .  

The defendant offered evidence tending to show that there was out- 
standing against the land, upon which the building described in the 
policy stood, an owelty charge. 
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The following appears a t  the close of the record: "At the close of all 
* the  evidence the defendant moved for judgment as of nonsuit on the 
grounds (1)  that  the plaintiff's title is other than sole a.id unconditional 
ownership; ( 2 )  that  the owelty lien against the property collstitutes the 
party in  whose favor the lien exists as part  owner or part  tenant. 

"The court :  I will hold, gentlemen, that  the holder of the owelty was 
a tenant i n  common and has an  equity in the land. 

"Gentlemen of the jury:  We have been discussing some law which, 
in the opinion of the court, applies to this case, while you were out. 
I am submitting one issue to you: 'What amount, if anything, is the 
plaintiff entitled to recover of the defendant ?' I charge you, gentlemen 
of the jury, if you find the facts to be as shown by all the evidence on 
both sides, the par01 evidence and the record evidence introduced, it is 
your duty to answer the issue 'Nothing.' 

"The jury answered the issue: '$850.00.' The court, e x  nzero m o f u ,  
set aside the verdict of the jury. 

"Counsel for defendant called the attention of the court to the fact 
that  the motion made was a motion for nonsuit and not a motion for a 
directed verdict, and that its motion had not been passed upon by the 
court. The court stated that  he  had inadvertently ovel.looked the form 
of the motion; that  the defendant had a right for its motion to be 
passed upon, and that  the ruling he had announced, prior to submitting 
the case to the jury, indicated that  he was holding wiih the defendant 
as a matter of law. H e  therefore granted the motion for judgment as 
of nonsuit, to which the plaintiff excepted. 

"Judgment of nonsuit was entered in favor of the defendant, as 
appears i n  the record. The plaintiff excepted in  open court and gave 
notice of appeal to the Supreme Court.'' 

W .  J .  H o o k s  a n d  G. A. M a r t i n  for p l a i n t i f ,  appellarzt. 
B r o o k s ,  N c L e n d o n  & Holderness  a n d  Abel l  d S h e p a d  for de f endan t ,  

appellee.  

SCIIEKCK, J. The  assignments of error present two questions: 
F i r s t :  Did the court e r r  in setting aside the verdict? 
Second: Did the court err  in allowing defendant's inotion for judg- 

ment as i n  case of nonsuit? 
The first question must be answered in the negative. The  record does 

not state whether the verdict was set aside as a matter of law or as a 
matter of discretion. However, since no facts are found, and no reasons 
fire given, it is presumed that  the verdict was set aside in the exercise of 
the discretionary power rested in the trial judge; B i r d  v. B r a d h u r n ,  
131 N. C., 488; B r a i d  v. Lzik ins ,  95  N .  C., 123, and the exercise of this 
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discretionary power is not reviewable upon appeal.  Hoke v. Whisnanf, 
174  Tu'. C., 658. 

T h e  second question mus t  be answered i n  t h e  affirmative. T h e  record 
discloses t h a t  n o  motion for  judgment a s  i n  case of nonsuit was lodged 
((when t h e  plaintiff introduced his  evidence and  rested his  case," but  was 
lodged f o r  the first t ime  "after all  t h e  evidence on both sides is (was)  
in." T h e  defendant thereby lost his  r igh t  under  C. S., 567, t o  demur to 
the evidence. "The motion ( for  judgment as  i n  case of nonsui t)  cannot 
p r imar i ly  come a t  the  close of all  the  evidence. I t  mus t  be made  
ini t ia l ly  a t  the  close of the  plaintiffs' evidence, and,  if the motion is 
refused, there m a y  be a n  exception and  appeal.  B u t  if evidence is 
offered by defendant, the  exception is waired. A t  the  end of al l  the 
evidence t h e  exception m a y  be renewed, but  not then made  f o r  the  first 
time." Nowell v. Basnight, 185  N. C., 142 (147))  and  cases there cited. 

E v e n  if the  defendant had properly lodged i ts  motion f o r  judgment 
as  i n  case of nonsuit when the plaintiff had introduced his  evidence and  
rested h i s  case, and  had properly renewed i t  a f te r  all  the  evidence of 
both sides x-as in, still the  court was without  au thor i ty  to allow the 
motion a f te r  the verdict ;  Riley v. Stone, 169 N .  C., 421, and  this i s  not 
affected by the  reservation by t h e  court of his  rul ing on the  motion. 
Bafson c. Laundry, 202 S. C.. 560. See, also, K. C. Pract ice & P r o -  
cedure (McIn tosh) ,  par .  565 ( 3 ) ,  a t  pp. 613-14. 

T h e  judgment entered below is  reversed and  tlie case remanded for  a 
K e w  tr ia l .  

STATE v. REED COFFEP. 

(Filed 14  October, 1936.) 

1. Homicide D b-Evidence of defendant's guilt of murder in the first 
degree held sufficient to be submitted to the jury. 

The State's evidence tended to show that  deceased n a s  killed from 
ambush n i th  a shotgun, that deceased had charged accused with larceny 
and that the trial was set for the followinq day, that shortly after the 
crime, accused stated deceased would not appear to testify against him 
in court upon the prosecution for larceny, that tlie homicide \ \as  com- 
mitted with a shotgun belonging to accused's father, that ~ccused  had 
access to the gun, and mas seen carrying a gun on the afternoon before 
the murder, that the gun was found the day after the homicide in a cl~uinl] 
of bushes not far  from the scene of the crime, that the gun had finger 
prints of accused upon it ,  and that. after his arrest, accuced stated in 
response to a question, that his father did not have a shotgun that he 
knew of. although he lrnew all about it, and eridence that  accused had 
previously made tllreatq neainst deceased. Accused relied upon an alibi 
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Held:  The evidence, though circumstantial, was amply sufficient to be 
submitted to the jury on the question of accused's guilt of murder in the 
first degree. 

2. Criminal Law G n- 
Circumstantial evidence is a recognized and accepted instrumentality 

in the ascertainment of truth. 
3. Criminal Law G s-Court may allow solicitor to read parts of witness' 

testimony on preliminary hearing to refresh witness' memory. 
IJpon examination by the solicitor, a witness was allowed to read her 

testimony upon the preliminary hearing to refresh her memory, and the 
solicitor was allowed to read part of her testimony to her. Held: De- 
fendant's exception to the manner of examination of the witness cannot 
be sustained, it being permissible for the witness to lhus refresh her 
memory, and if the manner of the solicitor's questioning be deemed lead- 
ins, the matter was addressed to the sound discretion of the trial court, 
the purpose of the solicitor not being to introduce in evidence the testi- 
mony of the witness taken upon the preliminary hearing. 

APPEAL by defendant from C l e m e n t ,  J., a t  J u l y  Term, 1936, of 
- ~ V E R T .  

Criminal prosecution, tried upon indictnlent charging the defendant 
with the murder of one Hardie Coffey. 

Verdict: Guilty of murder i n  the first degree. 
Judgment : Death by asphyxiation. 
Defendant appeals, assigning errors. 

At forney -Genera l  Seawel l  and  Ass i s tan t  d f f o r n e y - G e n e r a l  ; I lcMul lan 
for tlze S f a f e .  

B y r o n  E. W i l l i a m s  for de fendan t .  

STMX, C. J. On Sunday evening, 5 April, 1936, about the hour of 
7:30 p.m., Hardie  Coffey was shot and killed while sitting with his 
family in the front  room of his home in Avery County, teaching his 
little gir l  her music lesson. The murderer stepped up on the front 
porch, shot through a glass window, and hit the deceaaed in  the back 
just under the left shoulder. H e  died almost instantly without speaking. 

The c~ idcnce  which tends to connect the defendant lr i th the killing 
is circumstantial. Nevertheless, it points unerringly to his guilt. 8. v. 
.Meltow, 187 K. C., 481, 122 S. E., 17. The  defendant h,id been charged 
by the deceased, who was his uncle, with the larceny of some 'possum 
hides. H e  was to  be tried on the following day. Shortly after the 
homicide, the defendant arrived a t  a church about a mile from the home 
of the deceased. H e  was asked whether his uncle would appear in court 
against him the next day. H i s  reply was that he would not be there. 
The dr~fendant had access to his  father's shotgun, which was used by the 
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n~urderer,  and i t  had the defendant's finger prints upon it when it was 
found, on the day after the llomicidc, in a clump of laurel bushes, or 
rhododendron, not f a r  from the home of the deceased. Tlie defendant 
was seen with a gun on the afternoon before the murder. After the 
defendant's arrest, the sheriff asked him. "Reed,  hat did you do with 
that shotgun?" Hi s  rcply was, ('1 don't know anything about any 
sliotgun." Question : "Kliat kind of shotgun did your daddr  have?" 
Answer : '(He ain't got no shotgun that I know of." Tllc gun n w l  hy 
tlie assailant was readily acccssiblc to the accused and he l i l ~ e ~  all about 
it. To feign ignorance nhen  ca i~dor  nould serve better is to rweal  a 
t roub ld  mind. On  other occasions, the defendant had inade threats 
against the deceased, stating that  ('some of these da>s  lie is  going to go 
a n d  nobody mill know n h a t  became of him." 

The defense interposed by the prisoner was, that  he was elsewliere a t  
the time of the homicide. S. c. h'famcy, 209 S. C.. 381, 183 S. E., 736. 
Tlie jury rejected his alibi. S. v. Jefreys,  192 K. C., 318, 135 S. E., 32;  
8. v. J a y n ~ s ,  78 X. C., 504. 

On his appeal, tlie defendant relies chiefly upon his demurrer to the 
eridence or upon the insufficiency of the State's case to ~va r ran t  a con- 
viction. S. a. Carter, 204 K. C., 304, 168 S. E., 204; S. v. iT1onfague, 
193 N. C., 20, 141 S. E. ,  285. I t  is sometimes difficult to distinguish 
hctwecn eridence sufficient to carry a case to the jury and a mere q~inti l la ,  
nllicli only raises a suspicion or possibility of the fact in issue. 8. 7.. 

Bridg~rs ,  172 N. C., 879, 89 S. E. ,  804; S. v. Wlzifa, 89 N .  C., 462. I n  
the instant case, howerer, the e~ idencc  is amply sufficient to require its 
submission to the jury. Indeed, i t  is fully as strong, if not stronger, than 
the elidencc which was held sufficient to require its submission to the 
jury in  some of the folloning cases: S. 11. Satferfield, 207 X. C., 118, 
176 S. E., 466; 8. a. Ammons, 204 K. C., 753, 169 S. E. ,  631; S. 7%. 
VcLeod, 198 N. C., 649, 152 S.  E., 895; 8. v. Allen, 197 N .  C., 684, 
130 S .  E., 337; S. 7.. LlfcXimon,  197 N. C., 376, 150 S. E., 25;  8. z.. 
Lawrence, 196 h'. C., 562, 146 S. E., 393; S. v. Llfelton, 187 N.  C., 481, 
122 S. E.,  17 ;  S. a. Youny, 187 X. C., 698, 122 S. E., 667; S. a. Grifi th,  
183 N .  C;, 756, 117 S .  E., 586; S. e. Bynum, 175 N.  C., 777, 93 S. E. ,  
101; h'. v. Nafthezcs, 162 N. C., 342, 77 S. E.,  302; S. v. Ta?jlor, 150 
N. C., 465, 74 S. E., 914; 8. v. Wilcox, 132 N .  C., 1120, 44 S. E., 625. 

Circumstantial evidence is not only a recognized and acccptetl iastru- 
mentality in the ascertainment of truth, but, in nlaily instancrs, quite 
csscntial to its establishment. S.  v. Plyler, 133 S. C.. 630, 69 S. E., 269. 

The defenilant also complains at the manner in nhicli a Statt3's ~ r i t -  
ness, Mrs. C. C. Franklin, n.as examined by the solicitor. She was 
asked about her testimony a t  the preliini~lary hearing, or coroner's 
inquest, and was alloncd to read her eT idence to refresh h r  rerollec- 



564 IS THE SUPREME COURT. [210 

tion, and the solicitor read portions of i t  to her. S. v. Lyom, 89 N .  C., 
568. I t  was permissible for the witness to refresh her memory by re- 
ferring to her previous testimony. S. v. Staton, 114 N. C., 813, 19 
S. E., 96;  Storey v. Stokes, 178 N.  C., 409, 100 S. E., 689; Davenport 
v. McRee, 94 N .  C., 325. And even if the manner of the solicitor's 
questioning be regarded as leading, this was a matter addressed to the 
sound discretion of the tr ial  court. S. v.  Noland, 204 N .  C., 329, 168 
S. E., 412; S. v. Buck, 191 N.  C., 528, 132 S. E., 151; 6ank  v. Wysong, 
177 N.  C., 284, 98 S. E., 769; McKeel v. Holloman, 163 N .  C., 132, 
79 S. E., 445; Cremhaw v. Johnson, 120 N.  C., 270, 26 8. E., 810; S. v. 
Lyon, supra; Gunter v.  Watson, 49 N.  C., 455. Moreover, i t  is not 
perceived wherein i t  could have been hurtful. S. v. Jones, 181 N. C., 
546, 106 S. E., 817. I t  was not the thought or purpose of the solicitor 
to offer in evidence the testimony of the witness taken upon the former 
hearing. The cases cited by the defendant on the contrary hypothesis 
are inapposite. AS. v. 170ung, 60 N .  C., 126;  S. v. Grady 83 K. C., 643; 
S. v. ATcLeod, 8 N .  C., 344. 

After giving the record that  degree of care which a capital case 
imposes, i t  is not discovered wherein any error was committed on the 
trial. Apparently the prisoner has been tried in strict ccnformity to the 
established rules and sentenced as the law commands. Hence, the 
verdict and judgment will be upheld. 

hTo error. 

J. C. MORROW, JR., v. T. L. DURHAM, W. G .  JUSTICE, ANII J. A. RUSHER, 
MEMBERS OF AND COMPOSING THE BOARD OF COUNTY CC)MMISSIOSERS 
OF HEKDERSON COUNTY. 

(Filed 14 October, 1936.) 

Taxation A a-Expense required to effect purpose constituting necessary 
governmental expense is also a necessary governmentrd expense. 

Defendant county authorized a private corporation for a stipulated 
amount to prepare and submit to its bondholders a plan for the refunding 
of its bonded indebtedness, which was in default. d plm was prepared 
and submitted to the bondholders, and approved by the Local Government 
Commission, whereby the interest rates on defendant count~'s  bonds 
would be greatly reduced, and the county proposed to issue refunding 
bonds in accordance with the plan, and also bonds to pay the private 
corporation in cash for its services. Held: The Board of County Commis- 
sioners has the power to authorize and sell the refunding bonds under the 
provisions of the County Finance Act, and the reasonable and necessary 
expenses incurred in good faith to effect this governmer~tal purpose is n 
necessary expense of the county, and bonds therefor may be issued with- 
out submitting the question to the qualified voters of the county. Art. 
VII, sec. 7. N. C. Code, 1334 (8) ( j ) .  
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APPEAL by plaintiff from Sink, J., a t  Chambers in  the town of Hen- 
dersonville, N. C., on 29 July,  1936. Affirmed. 

This is a controversy without action, which mas submitted to the 
court upon a statement of facts agreed. C. S., 626. 

The controversy involves the validity of bonds which the defendants 
have duly authorized, and, unless enjoined by the court, will issue and 
sell to raise moncy, in part, for the payment of the indebtedness of 
Heridereon County, which was incurred for services rendered and ex- 
penses illcurred in the preparation and submission to the bondholders of 
Henderson County of a plan for the refunding of the bonded indebted- 
ness of said county. 

On  the facts agreed, the plaintiff, a resident and taxpayer of Hender- 
son County, contends that the indebtedness incurred by the defendant., 
as the Board of County Commissioners of Henderson County, for the 
preparation and submission to bondholders of said county of a plan for 
the refunding of the bonded indebtedness of said county, is not a valid 
indebtedness of said county, for the reason that  said indebtedness was 
not incurred for a necessary expense of the county and has not bee11 
approved by a rnajority of the qualified voters of Henderson County; 
the defendants, on the contrary, contend that  said indebtedness \ \as 
incurred for a necessary expense of Henderson County, and for that 
reason, although not approved by a majority of the qualified voters of 
the county, is a valid indebtedness of Henderson County, for the pay- 
ment of which bonds, duly authorized by the defendants, may be l av -  
fully issued and sold. 

The  court mas of opinion that the indebtedness incurred by the de- 
fendants as the Board of County Commissioners of Henderson County, 
for services rendered and expenses incurred in the preparation and sub- 
mission to bondholders of the county of a plan for the refunding of the 
indebtedness of the county, was a necessary expense, and is a ~a l i c l  
indebtedness of Henderson County, although said indebtedness has not 
been approved by a majority of the qualified voters of said county, and 
accordingly adjudged that bonds which the defendants have duly author- 
ized, when issued and sold by the defendants, will be valid obligations of 
Henderson County. 

The plaintiff escepted to the judgment and appealed to the Supreme 
Court, assigning error i n  the judgment. 

C. D. Vee lc s  for plaintif f .  
Redden  d? Redden  and A.  F. lllifchell for defenclanfs.  

C o s s o ~ ,  J. Pr ior  to 1 April, 1936, Henderson County had defaulted 
in the puyment of priiicipal and interest due on its bonded indebtedness. 
For  the purpose of refunding the indebtedness of said county, as author- 
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ized by statute (N. C. Code of 1935, see. 1334 181 [ j l ) ,  and thereby 
restoring its credit and relieving i ts  taxpayers of burdensome taxes, the 
Board of County Con~missioners of Henderson County entered into a 
contract with the Korth Carolina Municipal Council, Inc., of Raleigh, 
N. C., by which the said board agreed to pay to said council a sunl not to 
exceed one-half of one per cent of the par value of its outstanding bonds 
for its services and expenses in  the preparation and submission to the 
bondholders of said county of a plan for the refunding of the bonded 
indebtedness of Henderson County. The  said North Caroliua Sluiiicipal 
Council, Inc., has fully performed its contract with the Board of County 
Commissioners of Henderson County. The  said board has duly author- 
ized the issuance of bonds of Henderson County to raise money to pay 
in  cash certain sums now due on its bonded indebtedness, and also to pay 
for the services rendered and the expenses incurred by the North Caro- 
lina Municipal Council, Inc., in the preparation arid submission to the 
bondholders of Henderson County of a plan for tlie refunding of its 
bonded indebtedness. This plan, when awepted by the bondholders, 
will result in a substantial decrease in the interest rate Ion the bonds of 
Henderson County heretofore issued and now outstanding, and has been 
approved by the Local Government Commission of North Carolina. 

On the facts agreed in the instant case, we are of opinion that the 
indebtedness incurred by Henderson County for serrices rendered and 
for expenses incurred by the North Carolina Municipal Council, Inc., 
of Raleigh, K. C., in the preparation and submission to the bondholders 
of Henderson County of a plan for refunding the bonded indebtedness of 
said county, is a necessary expense bf Henderson County, within tlie 
provisioris of section 7 of ,\rticle V 1 I  of the Constitution of Sort11 
Carolina, mid that  said indebtedness is a valid indebtedness of Hender- 
son County, although it has not been approved by a majority of the 
qualified voters of said county. Fo r  that  reason, the bonds duly autlior- 
ized by the defendants, as the Board of County Commissioners of Hen- 
derson County, when issued and sold as provided by law, will be valid 
obligations of Henderson County. 

I n  I lenderson 1;. Wilmingfon,  1 9 1  K. C., 269, 132 S. E., 25,  it is said:  
"The decisions heretofore rendered by the Court make the test of a 
necessary expense tlie purpose for which the expense is to be incurred. 
I f  the purpose is the maintenance of the public peace, or the administra- 
tion of justice; if i t  partakes of a governmental nature o *  purports to b r  
an  exercise by the city of a portion of the State's tlelegaied sovereignty; 
if, in Lrief, it  involves a necessary governmental expense--in these cases, 
the expense required to effect the purpose is necessary n i th in  tlic mean- 
ing of-Article V I I ,  section 7, and the power to incur such expenw ii: not 
dependent on tlie will of the qualified 'voters." 
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T h e  Board  of County Commissioners of Henderson County, under  the  
provisions of the  County F inance  Act, h a s  the power to  authorize, issue, 
and sell bonds of said county for  t h e  purpose of refunding the valid 
indebtedness of said county. Harfsfield v.  Craven County, 194 N. C., 
358, 139 S. E., 698. A n  indcbtedness incurred i n  good f a i t h  by  the  
governing body of the  county f o r  the reasonable and  necessary expense 
of refunding i ts  indebtedness is  a necessary expense, and m a y  be incurred 
v i t h o u t  the-approval of a major i ty  of thb voters df the  county, 
especially when, as  i n  the instant  case, the  refunding of said indebtedness 
will result i n  decreasing the  ra te  of interest on the bonded indebtedness 
of the county. T h e  judgment is  

Mfirmed. 

STATE v. CODY FORBES. 

(Filed 14 October, 1936.) 
1. Seduction A - 

The essential elements of the statutory offense of seduction are (1) 
seduction, ( 2 )  promise of marriage, (3 )  innocence and virtue of the 
prosecutrix. 

2. Seduction B d- 

In  order for a conviction of seduction under C. S., 4339, there must be 
inculpating evidence of each of the essential elements of the crime, in 
addition to the testimony of prosecutrix, and such "supporting testimony'' 
must necessarily consist of independent facts and circumstances. 

3. Same-Testimony of witness t h a t  prosecutrix said she a n d  defendant 
mere t o  be married held not  t o  constitute "supporting testimony." 

In  this prosecution for seduction, the only evidence in support of the 
testimony of prosecutrix on the essential element of promise of marriage 
was the testimony of a witness, admitted solely for the purpose of cor- 
roborating prosecutrix, that prosecutrix had told the witness that she and 
defendant mere going to be married. and the further testimony of the 
witness that  she had seen prosecutrix and defendant together over a 
period of a year and eight months. No other witness testified that prose- 
cutrix and defendant had been seen together. Held: The testimony of 
the witness is  not sufficient to constitute proof of the promise of marriage 
by facts and circumstances independent of the testimony of prosecutrix, 
and defendant's motion to nonsuit should have been granted. 

APPEAL by defendant f r o m  Sink, J.,  a t  Apr i l  Term,  1936, of AVERY. 
Reversed. 

Defendant  was convicted of seduction under  promise of marr iage,  and  
f rom judgment pronounced he appealed. 
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Attorney-General Seawell and Assistant '4ttorney-General ,IIcXzsllan 
for  the State. 

J. V .  Bowers fo r  defendanf. 

DEVIK, J. The criminal offense of which this defendant was con- 
victed is statutory. I t s  essential elements appear in the language of the 
statute, C. S., 4339, and have been frequently stated in the decisions of 
this Court to be:  (1)  Seduction, ( 2 )  promise of marriage, (3)  inno- 
cence and virtue of the prosecutrix. I n  addition, the statute contailis 
the further proviso that  the "unsupported testimony of the woman shall 
not be sufficient to convict." 

So, that  i n  order to sustain a conviction under this statute, to each of 
the constituent elements of the offense there must be "supporting testi- 
mony" in addition to that  of the prosecutrix, and this supporting testi- 
mony must necessarily consist of independent facts and circumstances. 
S. v. E'atriclc, 204 N. C., 299. 

The defendant in the case a t  bar bases his motion for nonsuit upon the 
failure of the State to offer "supporting testimony" of the promise of 
marriage. 

The  only evidence in addition to that  of the prosecutrix mas that  of 
a girl friend, who testified that  the prosecutrix told her, "Me and Cody 
is  going to get married." This witness further testified: "I couldn't say 
how often I saw them together. H e  was down pretty often. H e  came 
down over a period of approximately a year and eight months. I would 
see them together sometimes in town, sometimes they would be going 
to  the show or to ride, the usual places wherc young people congregate." 
There was no testimony from any other witness that  they had been seen 
together. 

The  testimony of the witness as to what the prosecutrix told her was 
competent only in corroboration of the prosecutrix as a witness, and was 
so restricted by the court. I t  was not supporting testimony within the 
meaning of the statute, as it emanated from the prosecutrix herself. 
S. v. Moody, 172 N. C., 965. 

The evidence of the witness, as set out in the record and quoted above, 
falls short of proof of such independent facts and circuinstarices as 
would constitute supporting testimony. 8. v. XcDade, 908 N. C., 1 0 7 ;  
$. 2.. Tutfle, 207 N. C.. 649; S. 2'. Patrick,  supra; S. .il. Fulcher, 156 
N. C., 724. 

For  the reasons stated, n-e think the learned judge who presided over 
the tr ial  of the case below should have sustained the motio~z for judgment 
of nonsuit. 

Reversed. 
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MRS. DELIA EDKEY v. MOTOR SERVICE ASD SALES, IRC. 

(Filed 14 October, 1936.) 

Cancellation of Instruments A -Failure to read instrument because 
plaintiff did not have her glasses held not to bar action for cancella- 
tion. 

Evidence that plaintiff owed nothing on her car. but was induced to 
sign a conditional sales contract thereon securing a debt owed the dealer 
by plaintiff's son, for which plaintiff was not liable, by false representa- 
tions by the dealer's agents that  the writing was an application for 
insurance on the car, and that plaintiff could not read the writing a t  the 
time because she did not have her glns.;es, i.s held sufficient to be sub- 
mitted to the jury in plaintiff's action for the cancellation of the writing 
for fraud. 

APPEAL by the defendant f r o m  P ~ P S S ,  J., a t  J a n u a r y  Term,  1936, of 
HE~YDERSOS. SO error .  

T h i s  is a n  action f o r  the cancellation of a paper  writing, i n  f o r m  a 
coiiditioi~al sales contract,  signed by  the  plaintiff,  on  the allegation t h a t  
the s ignature of the  plaintiff on said paper  wri t ing was procured by the  
false aiid fraudulent  rcprcsentation of the  defendant t h a t  said paper  
wri t ing n a 5  a n  application for  a policy of insurance on  a n  automobile 
n-liich the defendant had  sold a i d  delivered to the  plaintiff. T h e  allega- - 
tion n a s  denied ill the answer. 

T h e  issue submitted to the  j u r y  was  ansvercd as  follows: 
"Waq the paper  n r i t i i ~ g  designated as  plaintiff's Exhib i t  B procured 

by tlie f r a u d  of the  defendant as alleged i n  the e o i n p l a ~ n t ?  h s n e r :  
'Yes.' " 

F r o m  judgment t h a t  the paper  wr i t ing  described i n  tlie complaint hi, 
caiiwlcd a n d  snrrendercd by tlie defendant t o  the plaintiff, the  defeiitl- 
a n t  appenlcd to the Supreme Court,  assigning errors  i n  the  trial.  

R ~ d t l c n  if Redden  for plaintiff. 
R .  L. TT'hifmire for defendant.  

PE,K C I  RIAII. T h e  evidence offered by  the  plaintiff a t  the  t r i a l  of this 
action n-ns sufficient to support  the  allegations of the complaint,  whicli 
a re  sufficiciit to  constitute a cause of action on n-hirh the plaintiff iz 
entitled to the relief prayed for  i n  her  complaint.  T h e  motion of the 
dcfe ldan t  fo r  judgment as of iloilsuit was properly denied bx the t r ia l  
court. I t s  tlemurrcr i n  this Court  cannot  be sustained. 

T h e  e ~ i d c n c e  f o r  the plaintiff tended to ?how tha t  the paper  wri t ing 
signed b- her  is  a conditional sales contract,  and  i n  legal effect is a 
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chattel mortgage; that  the plaintiff was induced to sign said paper 
writing by the false and fraudulent representation of defendant's agents 
and employees that  said paper writing was an  applicat on by tlle plain- 
tiff for a policy of insurance on an automobile which the defeiiclant had 
sold and delivered to the plaintiff; and that plaintiff, altllougll able 
ordinarily to read, could not read the said paper wr ting, before she 
signed it, because she did not have her glasses with her. Tlie debt 
secured by tlie mortgage was riot the purchase price of the autonlobile or 
any part  thereof. Plaintiff had paid the full purchase price at the time 
the automobile was delivered to her. The mortgage sxurecl a debt of 
plaintiff's son to the defendant, for which plaintiff Jvas not liable. 
Immediately upon her discovery that  the paper writing n-liicli she had 
signed was a mortgage to the defendant on her automol~ile, tlie plaintiff 
demanded that same be caiiceled and returned to her by tlie defendant. 
This demand was refused by the defendant. 

The evidence for the plaintiff was sharply contradicted by tlie evi- 
dence for the defendant: The  good cl~aracter  of its agent5 and em- 
ployees Tyas shown by evidence for the defendant. 

911 the evidence was submitted to tlie jury under a charge by the 
court, in which we find no error. See Pa~l i e r  v. T h c m a s ,  192 S. C., 
798, 136 S. E., 118. Cromwell v. Logan, 196 S. C., 5 8 8 ,  146 S. E.. 333, 
is readily distinguishable from the instant case. 

The judgment is affirmed. 
N o  error. 

B. G. CARR ASD WIFE, BESSIE SNIPES CARR; C. A. CARR A N D  WIFE. 
IRENE GOODSON CARR; HESSIE CARR KEITH AICD HUSBAXD, RAT 
KEITH, v. ROY JIMMERSON (SINGLE) ; HAZEL McATEE (ADULT), 
ASD hlILDRED GARDIN, A R ~ I N O R ,  AXD ROY 7.77. DAVIS, GUARDIAX AD 
LITEM OF MILDRED GARDIN. 

(Filed 14 October, 1936.) 
1. Actions B g- 

An action to establish the rights of the parties under an auhiguous 
deed is held to come within provisions of the Declaratory Judgment Act. 
K. C. Code, 628 ( b ) .  

2. Deeds C a- 
In construing a deed, the language and the entire setting lnust be con- 

sidered to ascertain the intention of the grantors, and if possible, effect 
must be given to every word, and all its l~ro~isions harmonized. 

3. Deeds C c-Deed held not to exclude grantor from inheriting as one of 
the  heirs of the grantee. 

Grantee's child by his first wife deeded to him lands inherited frou 
her mother. The granting clause read to the grantee "and his heirs 



X.  C.] FALL TERX, 1936. 671 

rscept as  to" the grantor, and 7 1 a b e ~ Z u n z .  to the grantee "and his heirs 
cxce1)t as  to" the grantor. H e l d :  The grantee took n fee simple, and 
the language i. too rngue and uncertain to e\clutle tlie qrantor, or those 
re~~rcsentiiig her, from inheriting :is one of the heirs of the grantor upon 
his death without disposing of the lands. 

_IPPB:.IL by plaintiffs, petitioners, f r o m  Sink, J., a t  J u l y  Terni, 1936, 
of XCI)OI\-ELL. -1ffir1iled. 

T l l i ~  iq a11 action instituted untler the Uni form Declaratory Judgment  
Act of sortll C:~rolina, s e e k i ~ ~ g  proper i n t c q r e t a t i o n ,  n l e n ~ ~ i i i g ,  ant1 
effect of c.l;~use i l l  tlie deed i n  quest io~i .  Th is  appeal  iin-olws tl~cl srrl~. 
q u e ~ t i o ~ i  of i11tcr1~r~ting. and  c o ~ ~ s t r u i n g  tlin follolving portiolir of the 
deed : 

( I )  1 1 1  tlie g r a i i t i ~ g  clause: "To snit1 E d w a r d  C'arr, Sr . ,  a d  hi.: hcir- 
excel~t  :LC to 31. U. J i m m e r s o ~ ~ , "  arlcl 

( 2 )  111 the l i a 7 J ( ~ 1 ~ d t i t t ~ :  TO the said E d w a r d  C u r ,  Sr.,  his heir>. 
except :I.; to -\I. Ij. Jiinnlerson and assigns, to their  only use illld helloof 
forerer." 

Edn-aril ( ~ ' : ~ r r  inarr i rd twice a i d  had  two sets of rliiltirei~. H i s  first 
~ v i f e  tlietl seized of the lands i n  cluestioll m d  lef t  two clliltlrt~ii, ,\l. U. 
J i m l l i c l ~ . ~ o ~ i  alltl E. ,J. C a r r .  B y  his second wife lie llad four  chiltlrtw, 
o ~ r  of n-hoi~l tlietl without cl~iltlreii .  E d ~ v a r d  C a r r  purcli:~seil the la1111 
of 1~11ic~li his  first wife died seizctl f r o m  their  two ch i ld re~i .  I n  tllc tlcetl 
fro111 hi, cl:inghter, 31. 13. Jininiersoti, appears  the provision i11vo1~-etl i l l  

tliis a l ~ l ~ e a l  ah above stated. 
T h e  tlc.cala~xtory juclgine~~t  is as  follows: "This cause coming oil fo r  

l l c a r i ~ ~ g  a t  tllv J u l y  Term, 1936, of the  Superior  Court  of 31cI)on-ell 
('oulity. X. C'. ,  heforc his  TIonor, 11. IIoyle Sink,  Jutlgc? l~resitlillg, :rnd 
Iwil~g Il~.:il,iI. :iiltl i t  ap l lea r i i~g  to the court thxt  this  i.: n petition for  
tleelararor!- juclginciit n11t1c.r the Cil i form Declaratory Judgment  Alct of 
S o r t l i  ('aroliila, fo r  the: construction of a clced f rom 31. I:. J i n l l ~ l c ~ ~ l l  
aii(l l i w l ~ ; r l ~ ~ l ,  31. .\ustill J i ~ i ~ m c r s o n ,  to  E t l ~ r a r d  C:wr, Sr.,  tlatc~,l the 
13th (la!. of October, 1895, ant1 rccortled i n  Book 26, a t  page 283 of the 
tlcc~(1 rcw)rtls of 3 lc I )1~wel l  Countx, N. C., all  as  is set fo r th  i u  the l ~ e t i -  
tioil. w11d the  c ~ ~ u r t  f i l ~ ~ l i n g  as  facts  f r o m  the record tha t  all  persons ha\-- 
i l ~ g  or r l : ~ i l ~ l i n g  to have a n y  i i~terest ,  nl i ich will he affected by t l l ~  
dccl:ir:~tiu~i. Ilal-e been iriatle l ~ x r t i e s  to this p roceed i l~g ;  t11;it t l ~ e  cle- 
f v ~ i ( i : ~ i ~ t s  Xoy ,Jin~niersoil, Haze l  XcA\tee, and  Mildred Gardin,  rriinor, 
I ~ : I T ~ .  I,f'eli w r ~ - e d  with summons Itg lmblicntion; tha t  R o y  W. D ~ T - i s  lias 
1 j t ~ ~ 1 1  a p l ~ o i l ~ t o , l  guard ian  at7 l i i ~ m  of ~f i l e l rc i l  Gi~rdi l l ,  minor  d e f e ~ ~ ~ l i ~ i ~ t ,  
:111,1 ~11111111011s has  bceil servctl 11po11 h im and lie has  ;rlisn-wet1 and thc  
saicl 111i1ior :111d cod~!ft:~ldant~ a r e  properly i n  cour t ;  tha t  the facts  a r e  as  
ht;~ttl.l i l l  t 1 1 ~  petition a i d  : ~ r c  :td~nittccl by t l ~ e  g11nrclin11 t/,1 l i f c r n  a ~ l t l  
that  thc. t l e f e ~ ~ d a ~ l t s  ROT Jirninersoi~ mid Haze l  McAttrc h a r e  not 
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ans~vcred and the time for ansveriilg has expired; that  110 issues of fact 
are raised. And after  hearing argument of counsel, the court is of the 
opinion that  this is a proper case for a declaratory juclgnient, and the 
court being of opinion that  the language used in granting the hnbendu~rt  
clausc in the deed from M. B. Jimmerson and husband to E d ~ v a r d  Carr ,  
Sr., specifically described in paragraph 8 of the petition, does not mani- 
fest a clear nleaning and intention to exclu~le tlie said 1l. B. J imnerson 
and her heirs a t  law from the heirs of said Edward Carr ,  Sr. ,  in so f a r  
as the land being conreyed v a s  concerned, and tliat the title conreyed 
thereby to Edward Carr, Sr., was a fee simple title, and that  upon his 
death the title acquired by him under said deed passed to and rested in 
his heirs at l a v  without exception, and that the heirs a t  lam of 11. B. 
Jimnierson inherited the par t  ~vllicli their ancestor, 31. B. Jimmerson, 
would have inherited had she survived the said Edward Carr ,  S r . :  I t  
is therefore considered, ordered, adjudged, and decreed tliat by proper 
construction of tlie language of the said deed from 11. B. Jimmerson and 
husband to Edward Carr, Sr., hcm3nbeforc: described, tlie said E d ~ m r d  
Carr, Sr., became vested in  fee simple of tlie title conwyed thereby and 
that  upon his death the title to such of the lands conveyed thereby, as 
had not been conreyed by him, descended to the heirs a t  law of Edward 
Carr  under the rules of the statutes of descent ~vithout exception. It is 
further ordered that  petitioners shall pay the cost of this action, includ- 
ing an allowance of $10.00 to Roy W. Davis, as guardian ad i i f en t .  

H. H O Y ~ E  SISI~ ,  Judge presiding." 

The  plaintiffs, petitioners, excepted to the judgnient a5 signed, assigned 
error, and appealed to the Supreme Court. 

W i n b o r n e  & Proctor  for p l a i n t i f s ,  appcl lanfs .  
ATo counsel for defendants .  

PER CLRIAN. The Uniform Declaratory Judgliient . k t  (3. C. Code, 
1033 [Micliie], see. 625[2]), is as follo~vs: "Courts of record within 
their respective jurisdictions shall have power to declare rights, status, 
and other legal relations, whether or not further relief is or could be 
clain~ed. S o  action or proceeding shall be open to objection on the 
ground that  a declaratory judgment or decree is prayed for. The 
tleclaration may be either affirmative or negative in form and effect; 
and such declarations shall ha re  tlic force a i ~ d  effect of a final judgment 
or decree." 

Sec2tion 625 (b )  is as follows: ( ' h y  person interested under a deed, 
d l ,  nr i t ten  contract, or other uri t ings constituting a contract, or whose 
rights, status, or other legal relations are affected by a statute, municipal 
ordinance, contract, or franchise, may have cleterminec any question of 
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construction or ra l id i tx  ar is ing uiidcr the instrument ,  statute, ordinance, 
contrar t ,  or franchise, and ohtain a declaration of rights, status, or other 
legal relations thereunder. -1 contract may  be coristrued eitllcr before 
o r  a f te r  there h a s  been a brcncli thereof." .-llliuon 2%. Sharp, 209 N. C., 
477. 

T h i s  action or  proceeding is maintainable under  the  Uni form Declara- 
tory Judgment  Act, as  above set for th.  

I t  is  well settled t h a t  the  language. used in the ent i re  instrument  and  
setting must  be considered to ascertain the intention of the  makers. I f  
possible, some effect must  be g i w n  to el e v  vort l  of a deed and  all  of it, 
provisions harmonized. 

T h e  court below held tha t  the language used:  ('Does not m a ~ i i f e s t  a 
clear rlieaninp and  intention to exclude tlie said M. 13. Jimmerson and  
her  heirs a t  Ian- f r o m  the heirs  of said E d n a r d  C a r r .  Sr., i n  so f a r  as  
the  land being conreyed v a s  coricerned and t h a t  the tit le conveyed 
thereby to E d w a r d  Carr ,  Sr . ,  was a fee simple title." W e  think th i s  
colistructioli of the dced correct. T h e  meaning of the language in the  
deed i n  controrersy, i n  the g ran t ing  clause:  ( 'Except as  to  &I. B. J i m -  
merson" and "except as t o  RI. B. Jirnmerson and  assigns," i n  tlie huben- 
dunz clause, is  vague, uncertain, and  ambiguous, and  me cannot give i t  
the construction contended for  by plaintiffs, petitioners. 

T h e  judgment of tlie court  helow is  
-1ffirmed. 

H. &I. HIKSHAW ASD S. G. CRATER, ADMIYISTRATORS OF GEORGE HIN- 
SHAW, DECEASED, V .  NAKNIE PEPPER. 

(Filed 14 October, 1936.) 

1. Automobiles C j-Plaintiff's evidence held t o  shorn contributory negli- 
gence on par t  of plaintiff's intestate as a matter  of lam. 

Plaintiff's evidence tended to show that defendant drove her car into 
the side of the car dr i \en by plaintiff's intestate as defendant was enter- 
ing a State Highway from an interuecting county highnay, that defend- 
an t  had stopped her car to allow several cars to pass, but drove into the 
intersection in front of intestate's car, that intestate's car \ \ as  being 
driven by him on the State Highway a t  a speed of 40 to 45 miles per 
hour, that  he could have seeu defendant enterlng thc intersection at a 
distance of 141 steps, but that  he did not slacken his speed, but blen 11ii 
horn and continued tonnrd the intt~rsection. Held:  Plaintiff's eritl(~nce 
shows contributory negligence of his intestate a s  a matter of law in driv- 
ing a t  an unlawful speed a t  the intersection, under the statutes in force 
a t  the time of the accident, and that intestate took ;r ch:~nce and lo\t. 
and defendant's motion to nonsuit was properly granted. 
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2. Automobiles C b- 
Under C. S., 2616. 2615, it  is negligence per se to  drive a car a t  a speed 

in excess of 15 miles per hour in traversing a n  intersecting liigh\~n? 
when the driver's view is obstructed one hundred feet therefrom, and 
the amendment, ch. 3, Public Laws of 1033, reducing the distance from one 
hundred feet to fifty feet has no retroactive effect. 

3. Negligence D c- 
Where plaintiff's own evidence establishes contributo~y negligence as n 

matter of la\\-, defendant may talie advmtage of same by motion to 
nonsuit. 

APYEAL by plaintiffs f r o m  Phillips, J., : ~ t  December Term.  1935, of 
YADKIX. Affirmed. 

T h i s  is  a n  action for  actioiiable negligence, brought hy the  plaintiffs,  
admir~ is t ra to rs  of George H i n s h a ~ v ,  deceased, against defendant  fo r  kill- 
ing the i r  illtestate. Tlie dcfendaiit set u p  the  plea of contr ibutory 
negligence. - i t  the close of l)l:htifFs' eritlence i n  the  court  below, the  
defen~lai i t  niatle a m o t i o ~ ~  f o r  judgment  a s  ill case of nonsuit.  C'. S., 
367.  T h e  court below sustained tlie motion. Tlie plaintiffs eseeptctl, 
assiglied error, and  appealed to the Supreme Court .  

David L. K e l l y  and Grant  d Grant f o ~  plaintiffs. 
H u f c h  ins 4 Par-Xxer for defendant. 

PEE C u ~ ~ a n r .  W e  th ink  tlie court below properly sustained the mo- 
tion by the  defendalit f o r  judgment  of nonsuit.  

T h e  plaintifis' evidence tended to show t h a t  the collision occurred on 
H i g h w a y  No.  60, between Winston-Salem and  Yadkinri l le  about three 
miles west of Winston-Salem. Polo Road  is  a county road running  
practically nor th  and south, and  S ta te  H i g h w a y  No.  60 is  a concrete 
road running practically east and west a t  the  point  where the  ~ T T O  roads 
intersect. O n  20 Sovernber ,  193-1, plaintiffs' intestate  was dr iv ing  a 
Clievrolet coupe along H i g h w a y  No. 60 i n  a westerly direction, a n d  his 
ca r  x a s  s t ruck by the automobile driven by  the  defendant  while entering 
said intersection f r o m  tlie nor th  side of said H i g h m y  No.  60. Ik- 
fendaiit, a t  tlie time, was dr iving her  ca r  along Polo Road  i n  a southerly 
direciion. T h a t  ciefe~idarit brought  her  car  to  a stop on the  nor th  side 
of said intersection, about tnro or  three feet froin the edge of the concrete 
pavement, wliicll mas eighteen feet wide, the shoulders 3ix feet on either 
side, on H i g h w a y  S o .  60, and  waited f o r  about six a u t ~ ~ m o b i l e s  to  pass: 
that  a t  said point  I-Iigliu-ay No.  60 was s t raight  and there was nothing 
to obstruct her  view, f r o m  where her  car  was s tanding ( two or  three 
feet f r o m  tlie edge of the concrete on H i g h w a y  Xo.  B O ) ,  of the  car  driven 
by plaintiffs' intestate i n  a westerly direction, f o r  a distance of 141 
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steps; that  said intestate was sounding his horn, signifying his approach 
to said intersection, defendant's car struck the car of said intestate on 
the right side where the fender joins the running board, and at that time 
the car of intestate mas near the center of the road;  that  said intestate 
was driving about 40 or 45 miles per hour ;  that  there mas another car 
going in an  easterly direction along Highway No. 60, meeting intestate's 
car, and about the same distance from the intersection. as intestate's car, 
just before the collision. Plaintiffs' intestate's car turned on two wheels, 
showed skid marks for 60 to 70 feet, hit a telephone post and ditch bank, 
and came to a stop about sixty or seventy feet from the point of impact, 
almost completely demolished, and plaintiffs7 intestate was thrown out 
and killed. Plaintiffs' intestate could have seen the defendant for 141 
steps before he reached the intersection. 

Conceding, but not deciding, that  defendant was guilty of negligence, 
on all the evidence we think plaintiffs' intestate was guilty of contribu- 
tory negligence. 

Section 2621 (46)-"Speed Restrictions: ( a )  K O  person shall drive a 
vehicle on a h i g h m y  a t  a speed greater than is r e a s k b l e  and prudent 
under the conditions then existing. ( b )  Where no special hazard exists 
the following speeds shall be lawful, but any speed in  excess of said 
limits shall be prima facie evidence that  the speed is not reasonable or 
prudent and that  it is unlawful: 1. Twenty miles per hour in any busi- 
ness district; 2. Twenty-five miles per hour in any residence district; 
3. Thirty-five miles per hour for motor vehicles designed, equipped for, 
or engaged in transporting property; and thir ty miles per hour for such 
motor vehicle to which a trailer is attached; 4. Forty-five niiles p w  
hour under other conditions. ' (c)  The fact that  the speed of a vehicle 
is loner than the foregoing prima facic limits shall  not relieve the 
driver from the duty to decrease speed when approaching and crossing 
an intersection, when approaching and going around a curve, wheu 
approaching a hill crest, when traveling upon any narrow or winding 
roadway, or when special hazard exists with respect to pedestrians or 
other traffic or by reason of u-father or highway conditions. and speed 
shall be decreased as may be necessary to avoid colliding with any per- 
son, vehicle, or other conveyance or on entering the highway in con-  
pliance with legal requirements, and the duty of all persons to use due 
care," etc. Laws 1935, ch. 3, sec. 2. 

Under sections 2616 and 2618, it is negligence per se  for one to drive 
his automobile more than fifteen miles per hour in traversing an inter- 
section of highways when the driver's riew is obstructed for one hundred 
feet therefrom, and damages may be recovered for its violation when the 
proximate cause of the injury. The amendment by this section, reducing 
the distance from 100 feet to 50 feet, has no retroactive effect. Goss v. 
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Williams, 196 N .  C., 213. The  present case was prior to the 1935 
amendment above set forth. 

The plaintiffs' intestate, running 40 to 45 miles per l ~ o u r ,  saw, or by 
the use of due care, could have seen defendant's car entering the High- 
way No. 60, for 141 steps, but did not slow down, as required by the 
statute then in  force, but a t  a high rate of speed continued his course 
and the side of his car, when passing the intersection, was struck by 
defendant's car. H e  blew his horn, but continued hi:; speed without 
slowing down. H e  took chances and lost liis life. We think 011 all the 
evidence he was guilty of contributory negligence and lo recovery call 
be had. 

Defendant may, on motion to nonsuit, take advantage of contributory 
negligmce established by plaintiffs' evidence. Motion for nollsuit al- 
lowed where plaintiffs' evidence establishes contributory negligence. 
Davis v. Piedmont & S. Ry .  Co., 187 IS. C., 147; Boswtll v. Whitehead 
H o s i c q  X i l l s ,  191 S. C., 549; Elder v. Plaza Ry. Co., 191 N. C., 617; 
Dacis v. Jefreys ,  197 IT. C., 712. 

We see no evidence as to the doctrine of last clear chimce. 
The judgment of the court below is 
Affirmed. 

C. R. CASTLEBERRY v. M. I .  SASSER, ADMINISTRATOR OF W. A. SASSER, 
AND hl. I. SASSER, INDIVIDUALLY. 

(Filed 14 October, 1936.) 

Bills and Notes H a-Endorser may not complain that  nonsuit was taken 
as to maker, since holder may sue any or all persons severally liable. 

Since the holder of a note may sue any or all persons severally liable 
thereon, C. S., 458, an endorser may not attack for fraud a judgment 
entered against him on the note in a suit maintained by the maker in 
liis capacity of administrator of the holder, in which suit he takes a 
nonsuit against himself as maker of the note. 

APPEAL by the plaintiff from judgment as of nonsuii: entered a t  the 
close of the evidence by Sinclair, J. ,  at  April Term, 19313, of J o ~ x s ~ o s .  
Affirmed. 

Parlzer & Lee for plaintiff, appellant. 
Winfield H.  Lyon for defendant, appellee. 

PER CURIAJI. This is an  action to vacate a judgment entered a t  the 
Narc11 Term, 1030, of Johnston Superior Court, in favor of 31. I. 
Sasser, administrator of W. A. Sasser, deceased, against the plaintiff and 



one Allen Watson, upon the ground that  such judgment was f r audu le i~ t l -  
obtained; the allegation of fraud being "that said judgincnt n a s  pro- 
cured against this plaintiff by the fraudulent collusion of the defenda~lt 
11. I. Sa+ser, as ad~ninistrator,  with the defentlant 31. I. Sasqer, individ- 
ually, and the principal debtor, and that  on account of said fraudulent 
collusion said judgment was void." The facts slioun by the plaintiff's 
evidence and relied upon by him to establish fraud are as follons: On 
1 2  December, 1925, 31. I. Sasser nnd A\llen Watson executed a joi~lt  
promissory note for $150.00 payable to C. R. Castleberrg in 330 (la).. 
C'. R. Castleberry, payee, endorsed, without qualification, the said note t o  
the Clayton Banking Company. The note n a s  not paid upon maturity 
a i d  was subsequently endorsed, without recourse, to  W. A. Sasser by the 
Clayton Banking Company. W. A. Sasser brought suit against AT. I. 
Sasser and Allen Watson as makers of the note and C. R. Castlcberrg as 
an endorser thereof. Pending the tr ial  of this action, W. &I. Sasser, 
original plaintiff, died, and his father, 31. I. Sasser, qualified as his atl- 
ministrator and was made party plaintiff. When the case came on for 
trial, 1I. I. Sasser, administrator of TT. A. Sasser, as plaintiff, took a 
voluntary nonsuit as to N. I. Sasser, and took judgment against the re- 
maining defendants, Allen Watson and C. R. Castleberry ( the plaintiff 
in  the instant case). 

The  plaintiff contends that  the elimination of M. I. Sasser as a party 
defendant, who, as a maker of the note sued on, mas primarily liable 
thereon, and the taking of the judgment against him, the plaintiff, who, 
as an endorser of said note, was only secondarily liable thereon, was n 
fraud upon him, and for that  reason the judgment should be declared 
void and vacated. 

We cannot agree with this contention. W. A. Sasser, as the original 
plaintiff, mas authorized to include all or any of those severally liable 
on the note as defendants. C. S., 458. Bank v. Carr, 121 N. C., 113; 
Bank v. Carr, 130 N. C., 479. When M. I. Sasser, as administrator of 
W. A. Sasser, was made substitute plaintiff he was vested with all rights 
and powers of the original plaintiff, among which was the right to 
pursue the case against all or any of the defendants. H e  elected not to 
pursue i t  as against M. I. Sasser. I n  so doinq he perpetrated no fraud 
upon the plaintiff. 

We do not pass upon the novel question as to  whether there can be a 
'(fraudulent collusion'' between a person acting in one capacity with 
himself acting in another capacity. 

The  judgment as of nonsuit is 
Affirmed. 
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0. H. ORR, TRUSTEE, F. EARL TWIGGS AKD DANIEL 1,. ENGLISH, 
ADMIKISTRATORS OF T. A. ENGLISH. 

(Filed 14 October, 1936.) 

Evidence F c- 
Evidence that written contract had been lost and could not be found 

after due diligence held sufficient to establish foundation for admission of 
par01 evidence of contents of agreement. 

APPEAL by the defendants from Pless,  .I., at April Term. 1936, of 
TRA~-SYLVAKI.L KO error. 

Action to recover on check for $300.00 drawn by T .  -1. English on 
the Pisgah Bank. 

R a l p h  11. R a m s e y ,  Jr., for plaint i f f ,  appellee.  
R e d d e n  Le. R e d d e n  for de fendan t s ,  appellants.  

PER CURIALI. This action was instituted by the plaintiff as trustee 
under authority of C. S., 449. The assignments of error raise the 
question as to whether the plaintiff has established by competent evidence 
the existence of an  express trust authorizing him to inst ltute this action. 
The  plaintiff's evidence tended to show that  when the Pisgah Bank went 
out of business that  there v a s  a written contract enteled into between 
the former directors of the Pisgah Bank and the Brevard Banking 
Company wherein the said directors guaranteed certam assets turned 
over to the banking company, and wherein it was agreed that  the plain- 
tiff 0. H. Orr,  as trustee for the said directors, guarantors, should have 
authority, i n t e r  al ia ,  to institute suit to collect any obligations included 
anlong said assets. After offering evidence tending to show that  the 
check sued on was actually includcd among such assets, and that  this 
written contract had been lost and could not be found, the plaintiff 
offcrecl further parol evidence tending to show the provisions of such 
contract. T o  thc parol evidence offered to establish the provisions of 
the written contract tlie defendants i n  apt  time objected, and the refusal 
of the court to sustain such objections is made the basis of defendants' 
principle assignments of error. The  defendants argue that  a sufficient 
foundation was not laid for the introduction of the parol e~ idence  as to 
tlie terms of the written contract, in that  (1) i t  was not shown that the 
document Tvas lost, and ( 2 )  it  was not shown that due diligence had been 
exercised to find the lost document. 

Thc  plaintiff Orr,  before testifying as to the provisions of the con- 
tract, testified: "-1 lengthy contract was entered into with the directors 
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of the hank. The contract was delivered to Mr. T .  H. Shipman of the 
Brevarcl Canking Company. I do not know nllere it is IIOW. I h a \ ( >  
made an effort to locate i t  ant1 asked 111.. S h i p n ~ a n  for it. \Then I 
asked for it they looked in the filing cases and said they could not fir111 
it, and I could not get the contract for that  reason." T .  11. S l l i p m u ~ ~ ,  
president of the Brevnrd Banking Company, u witncss for the plaintiff, 
test if id : "I remember that  there was a written agrwment about the 
transfer of certain items to the bank, and that  this agrecment was deli\- 
tred to mt.. I did not find that agreement. I made an  effort to find it. 
I do liot know nhere  it is n o r .  That  agreement was made be twen  the 
t v o  b a a k ~ ,  the Pisgall Bank and the B r e ~ a r d  Banlriilg C'o~~lp:r~~y, tl~cb 
directors of both banks. Yes, that  contract n a s  de l i~e red  to me. L 
tllir~k it \ \as in cluplicate. . . . The contract was read to the direc- 
tors. I san it after it ~ v a s  signed in my office. I t  sllould have heeu 111 

the fileb of the bank. I loolied in eTcry place wliere it should ha1 c bcrn 
. . . I think we put it in the safety cleposit box. I loolied in t l ~ t  
safety depos~t  b o x . " W e  think, and so hold, that  this e\icle~lcc \ \ a \  
iuffic~cllt to establish both the loss of the instrumeilt a d  due search 
therefor, and that  it laid a sufficient foundation for the introduction of 
secondary or parol evidence as to the contents of the lost instrunlmt. 

The  assigr~ments of error based upon refusal to grant motion for jutlg- 
ment as of nonsuit and upon the charge are practically all made up011 
the theory that  the evidence as to the provisions of the written contract, 
particularly as to the provision authorizing the plaintiff as trustee to 
institute actions to collect the obligations to the former Pisgah Bank 
which mere included in the assets turned over to the Brevard Banking 
Compariy, were incompetent, and since n e  hold that  such evidence was 
competent the assignments of error cannot he sustained. 

Upon the record we find 
No error. 

THE CATHOLIC SOCIETY O F  RELIGIOUS AND LITERARY EDUCATION 
r. A. C. GENTRY, TREASURER OF THE TOWN OF HOT SPRINGS A K D  

THE TOWK O F  HOT SPRINGS. 

(Filed 14 October, 1936.) 
Taxation B d- 

Property of a foreign religious corporation used for educational and 
charitable purposes in this State held not exempt' from taxation under 
C. S., 7971 (17) (19 ) .  
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APPEAL by plaintiff from McElroy, J.,  a t  May Term, 1936, of 
MADISON. Affirmed. 

This is an  action to recover a sum of money which was paid by the 
plaintiff to the defendants on 20 October, 1931, as taxes for the years 
1928, 1929, 1930, and 1931, on property, real and personal, which was 
owned by the plaintiff during each of said years, and s situate withill 
the corporate limits of the town of Ho t  Springs, Madison County, 
North Carolina. 

The  action was begun in the Superior Court of Madison County. 
The  defendants demurred to the complaint on thc ground (1) that 

the court had no jurisdiction of the subject matter of the action, and 
(2)  that the facts stated in tlie complaint are not sufficient to constitute 
a cause of action. The demurrer was overruled as to . he  first ground, 
and sustained as to the second ground. 

F rom judgment dismissing tlie action, the plaintiff appealed to the 
Supreme Court, assigning as error the ruling of the tr ial  court ~us t a in -  
ing the demurrer on the second ground. 

Carfer & Carter  for  plaintiff. 
Jaw~es  E. Rector fo r  defendants. 

PER CURIAM. This appeal involves only the ruling of the t,rial court 
sustailling the demurrer of the defendants to the complaint on the 
ground that  the facts stated therein are not sufficient to constitute a 
cause of action. The ruling that  the court had jurisdiction of the sub- 
ject matter of the action is not presented for review on this appeal. 
The ruling, however, was manifestly correct. The  action is authorized 
by statute, C. S., 7971. I t  is alleged in the complaint t f ~ a t  all the statu- 
tory requirements had been complied with by the plaintiff before the 
commencement of the action. This is admitted by the demurrer. 

I t  is alleged in the complaint that  the plaintiff is a corporation, 
organized under the laws of the State of Louisiana. I t  is therefore a 
foreign corporation, and for that  reason its property, m i l  and personal, 
situate in this State, although held and used exclusirely for religious, 
educational, or charitable purposes, is not exempt from taxation under 
the provisions of C. S., 7971 (17), and C. S., 7971 (19). See C. S., 
7971 (87) .  Each of these statutory provisions n-as in force and effect 
during the years 1928, 1929, 1930, and 1931. 

The judgment is 
Affirmed. 



3. C.] FALL TERN, 1936. 581 

FRANK TV. BROOKSHIRE v. GURNEY P. HOOD, COMMISSIOKER OF BAR'KS, 
Ex REL. CESTRAT, BAN< & TRUST COMPANY O F  ASHETTILLE, N. C. 

(Filed 14  October, 1936.) 

1. Banks and Banking H e- 
Property bequeathed to a bank to be held by it in trust and used by it 

in the education of testatrix' grandson, and balance remaining to be 
paid him upon his majority, is held to entitle the grandson to a prefer- 
ence in the bank's assets upon its insolvency upon his majority, no part 
of the fund having been used for his education. 

2. Same--Claim of nonresident filed six pears after receivership held not 
barred in absence of actual or constructive notice of receivership. 

The preferred (.him of a nonresident against an insolvent bank is not 
barred becaure not filed until three and a half years after his majority 
and sis years after its receiverihip, when the nonresident had no notice, 
nctunl or constrnctive, of t h ~  b:1111i's receivership until tlie time of filing 
claim, and an action thereon beam before the exl)iration of ninety days 
from the rejection of the claim can be maintained. 

APPEAL by defendant from Phillips, J., at  Chambers in the city of 
Asheville, N. C., on 16 September, 1936. Affirmed. 

This is an  action to have plaintiff's claim against tlle C'elltral Bank 
and Trust  Company, of ilshcrille, S. C., an insolvent banking corporn- 
tion now in the hands of the defendant for liquidation, adjudged a 
preferential claim, and entitled to payment as such by the dcfcrltlant out 
of assets i n  his hands belonging to the estate of said insolvent banking 
corporation. 

On the facts admitted by the parties and found by tlie jutlge hy 
consent, it  was ordered and adjudged by the court that  plaintiff's claim 
against the Central Bank and Trust  Company, of Ashevillc. S. C., for 
the sum of $1,538.89, is  a preferential claim, and that  plaintiff is entitled 
to have his claim for said sum paid by the defendant as such. The de- 
fendant appealed to the Supreme Court, assigning a? errors tlir conclu- 
sions of lam made by tlie judge on the facts found by him. 

William J .  C'ocke, Jr., for plaintiff. 
Johnson, Rollins d Uzzell for defendant. 

PER CURIAM. On 13 June,  1921, the Central Bank and Trust Com- 
pany, of Asherille, N. C., received from tlle executor of Mrs. Ju l ia  E. 
Brookshire, deceased, the sum of $1,120.00, which was paid by the said 
executor to the said bank and trust company, pursuant to the provisions 
of I tem 2 of the last will and testament of the said Mrs. Ju l ia  E. Brook- 
shire, which are as follows: 
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'(ITEM 2. I give, devise, and bequeath to the Central Bank and Trust  
Company, of ,lsheville, S o r t h  Carolina, one thousand dollars out of my 
estate, to be held by said bank and trust company as trustee, and to be 
used by i t  in the education of n ~ y  grandson, F rank  William Brookshire, 
son of my  son, Emmett  B.  Brookshire. If these is any oart of said sum 
not consumed in the education of said F rank  W. Brookshire, then the 
said Central Bank and Trust  Company, trustee, sllall pz y over the same 
to tlie said F rank  William Brookshire whe11 he attains the age of 21 
years." 

S o  part  of said sum was expended by the Central :Bank and Trust  
Company, trustee, for the education of the plaintiff. H e  attained the 
age of 21  years on 12 December, 1932. I n  recognition 'sf its insolvency 
a t  said date, the Central Bank and Trust  Company, o i  30 November, 
1930, surrendercd all its assets to the defendant for liquidation, as pro- 
vided by law. The plaintiff, who is a resident of the State of Utah, 
had no notice, actual or constructive, of the insolvency of the Central 
Bank and Trust  Company until on or about 1 July,  1936, when he filed 
his claim for the amount due him by said bank and trust company with 
the defendant. 

The claim was rejected by the defendant on 6 July,  1936. This 
action was begun before the expiration of ninety days from the date of 
such rejection. The  amount of the claim is  now $1,S38.89. 

On these facts, there was no error in the conclusions of lam on which 
the judgment was rendered. The  judgment is affirmed on the authority 
of Antlrcws v. Hood,  Comr., 207 K. C., 499, 177 S. E., 636. 

Affirmed. 

STATE: O F  NORTH CAROLINA, Ex REL., BRANCH BANKING & TRUST 
COMPANY, GUARDIAN OF LAWRENCE W. SMITH, LUNATIC, V. LENA L. 
ShIITH, ADMS. OF ESTATE OF CLARENCE J. SMITH, DECEASED, THE 
FIDELITY & CASUALTY COMPANY OF NEW YORK, J. W. HODGES, 
A N D  MASSACHUSETTS BONDING & IXSURANCE COMPANY. 

(Filed 14 October, 1936.) 

Process B d-Defects in summons and coniplaint served on Insurance 
Commissioner under the statute held cured by order n.unc pro tunc. 

In an action against a nonresident insurance company in which process 
is served on the Insurance Commissioner under the statute, defects in the 
copy of summons in failing to show the clerk's signaturt? and seal of the 
court, and in complaint and bond in failing to be signed by the attorney, 
may be cured by an order of the clerk remedying the defects nunc pro 
tune when it appears that the original papers were not defective. 
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APPEAL by Massachusetts Bonding and Iiisurance Company from 
Sinelair ,  J., at February Term, 1936, of HARNETT. 

Action against individual defendant, administratrix of the deceased 
guardian of an  incompetent, and the corporate defendants, sureties on 
the guardian's bond. 

Summons was duly issued out of the Superior Court of Harnet t  
County by the clerk thereof, under seal, 29 Kovember, 1935, and service 
upon the corporate defendants attempted by delivering copies of the 
summons and complaint to the Insurance Commissioner of Korth Caro- 
lina in the county of Wake, pursuant to the statute. Prosecution bond 
was duly executed and filed a t  the time of issuance of summons, arid the 
complaint was signed by counsel and duly verified. 

Upon the copies delivered by the sheriff of Wake County to the 
Insurance Commissioner, however, did not appear the name of the clerk, 
nor the impression seal, nor the name of plaintiff's attorney. I n  all 
other respects the papers so delivered to the Insurance Colnmissioner 
were true copies of the summons and complaint. 

I n  apt  time the defendant Massachusetts Bonding and Ii iwrance 
Company entered special appearance before the clerk and mored to 
strike out the m t r y  of s w ~ i c e  and to dismiss the action on the ground 
that  no summons had been issued, and that  there liad bcrn no service of 
summons on the movant. And the plaintiff caused notice to be servctl 
on said defendant of plaintiff's motion that the clerk hear and consider 
the motion to dismiss and that  he make appropriate orders nit11 respect 
thereto. Upon the hearing of said motions before the clerk, he niade an  
order that  the name of the clerk, the official seal, and the name of plain- 
tiff's attorney be affixed wunc pro t u n e  to the copies of sumnions and 
complaint delirered to the Insurance Commissioner for tlitb moring 
defendant. 

The  clerk further found the facts and adjudged that the failure to 
place the name of the clerk and seal or1 the copy of the summons arid 
the name of the attorney on the copy of the complaint was l ia rml~ss  and 
immaterial omission; that all information necessary was fbrnisbrd tlie 
defendant, and that  it was in no way prejudiced thereby, and thcreuporr 
denied the motion to dismiss the action or to strike out the entry of 
service. 

Cpon appeal to tlie judge, the ruling of the clerk Tvas affirmed, and 
defendant appealed to this Court. 

J o h n  G. D a w s o n  and  S p i l l  X c R .  S a l m o n  for plainti , f f ,  appellee. 
J .  F.  Flowers  for de fendan t ,  appel lant .  
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PER CURIAM. I t  i s  apparent that  the summons was properly issued, 
under seal, and prosecution bond and verified complaint duly filed. 
While the copies delivered to the Insurance Commissioner for the de- 
fendant did not show the name of the clerk, the seal cf the court, nor 
the name of plaintiff's attorney, these omissions were su;?plied by proper 
order nunc pro tunc,  and thus any defect in the service was cured. 
McLeod v. Pearson, 208 N. C., 539; Casualty Co. v. Green, 200 N. C., 
535; Calmes v. Lamberf ,  153 K. C., 245; IIenderson v. Graham, 84 
N .  C., 496. 

The findings and order of the clerk, affirmed by the judge on appeal, 
sustain the judgment. 

Affirmed. 

STATE v. BERT LANCASTER. 

(Filed 14 October, 1936.) 

Indictment C c-Absence of endorsement on bill of indictment that  wit- 
nesses for State had testifled held insufficient ground for quashal. 

The absence of an endorsement on the bill of indictment by the foreman 
of the grand jury that any witnesses for the State had been sworn and 
had testified before the grand jury is insufficient to overcome the pre- 
sumption of validity arising from its being returned a ' true bill," and is 
insufficient ground for quashal, the provisions of C. S., 2336, being direc- 
tory and not mandatory. 

APPEAL hy defendant from Williams, J., a t  April Term, 1936, of 
WAYNE. KO error. 

This is a criminal action in which the defendant w s  tried on four 
indictments, which were consolidated by order of the trial court for 
purposes of trial. C. S., 4622. 

The defendant was convicted of the criine charged in t>ach indictment, 
and appealed from the judgments on three of said coilvictions to the 
Supreme Court, assigning errors on the trial. 

Attorney-General Seawell and Assisfant Attorney-General McMullan 
for the State. 

J .  Faison T h o m o n  for def endmt .  

PER CURIAN. The defendant's motions that each of the indictments 
be qnashed, and that  judgment on each of the convictions be arrested, 
on the ground that the indictments were fatally defective, for that it did 
not appear by an  endorsement of the foreman of the  grand jury that  
ally person whose ]lame appeared on the back of the bill of indictment 
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as a witness fo r  the  State, had  been sworn and  had  testified before the  
grand  jury, were properly denied. 

T h e  absence of such endorsement was not sufficient to  overcome the 
presumption of the  val idi ty  of the indictment ar is ing f r o m  i ts  re tu rn  by 
t h e  grand  j u r y  as  a "true bill." S. v. Lanier, 90 N .  C., 714. N o  evi- 
dence was offered by the  defendant  i n  support  of h i s  motion. S.  v. 
Sultan, 142 N.  C., 569, 54 S. E., 541. Tlie provisions of .C. S., 2336, 
with respect to  the  du ty  of t h e  foreman of the g rand  jury, a r e  directory, 
and not mandatory.  S. v.  Avant, 202 N. C., 680, 163 S. E., 806. 

Defendant 's assignments of e r ror  based upon exceptions to  the charge 
of the  court  to the ju ry  cannot be sustained. There  was n o  error  i n  the 
charge. See S. v. Lancaster, 208 3. C., 319, 180  S. E., 577. T h e  judg- 
ments a re  affirmed. 

N o  error .  

MYRTLE H. WILSOX r. ISTER-OCEAN CASUALTY COMPANY. 

(Filed 4 November, 1936.) 
1. Evidence B a- 

The burden of proof is on the party asserting the affirmative, whether 
plaintiff or defendant, to support the issue by the preponderance of the 
eTidence or by its greater weight, and the burden of proof constitutes a 
substantial right. 

2. Trial  E c- 
The failure of the court to define "the greater weight of the evidence," 

in its instruction correctly placing the burden of proof, mill not be held 
for error in the absence of a special request for instructions, the defini- 
tion being a subordinate feature of the charge. 

3. Trial E f- 
An asserted error in the statement of the contentions of a party must 

be brought to the attention of the trial court a t  the time in order for a n  
exception thereto to be considered on appeal. 

4. Evidence N &Instruction on  relative weight t o  be given positive and 
negative testimony held without error. 

The charge of the court that the opportunities of witnesses (who had 
testified that  they did not smell whiskey on the breath of the person in 
question) might be so frequent and farorable as  to approach in weight to 
a positive statement; yet when the positive testimony would not conflict 
with the negative under any ordinary circumstances, the witnesses being 
equally credible, the former should preponderate, is held without error, 
i t  being the duty of the jury to reconcile the evidence if possible. 

5. Insurance R a-Instruction defining "intoxicated" as used in accident 
policy held without e r ror  o n  insurer's appeal. 

Insured mas killed in an accident while riding as  a passenger in a n  
automobile. Insurer admitted issuance of the policy and that it  was in 
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force a t  the time, but denied liability under the proviso in the policy that 
no liability should attach if injury should proximately result from in- 
sured's intoxication a t  the time, and assumed the burden of proof on its 
affirmative defense. The trial court instructed the jury t !~a t  "intoxicated" 
and "drunk" were synonymous terms, and that the issue should be an. 
swered in favor of insurer if insured had drunk intoxicants to such extent 
as to appreciably affect and impair to any extent his mental or bodily 
faculties, or both. Held: The instruction is favorable to insurer, and 
will not be held for error on insurer's appeal. 

6. Appeal and Error J e- 
A new trial will not be awarded for error which is not material or 

prejudicial. 

APPEAL by defendant from Frizzelle, J., and a jury, a t  March Term, 
1936, of PITT. NO error. 

This  i s  an  action brought by plaintiff against defendant to recover 
$2,500 on an  accident insurance policy, A-8-1, 383469, i n  defendant's 
company, executed 1.5 December, 1933, on the life of her husband, R. C. 
Wilson, provided he came to his death from the effects of bodily injury 
caused directly by external, violent, and accidental means, and the death 
resulted from such in jury  within 30 days from the date of the injury. 
Plaintiff x a s  the beneficiary under the policy. The  preinium had been 
paid. 

R. C1. Wilson was fatally injured in  an  automobile ac4dent near 
Graingers Station, i n  Leuoir County, N. (2.. on 12 Decvmber, 1934, a t  
11 :0> p.m., while riding as a passenger in an automobil~~,  and died the 
next day from the in jury  sustained. The policy mas in  full force and 
effect, and the defendant was notified pursuant to the terms of the policy. 

The  defendant denied the material allegations of the complaint, and 
for a further answer set u p  the following defense: "Thai, the defendant 
is informed, advised, and believes, 2nd upon such infornation,  advice, 
and belief alleges that  a t  the time the said R. C. Wilson sustained the 
injury complained of, the said R. C. Wilson was intoxicaated, or under 
the influence of or affected by alcoholic liquors and intoxicants, 2nd 
that  said injuries resulted directly or indirectly from intoxicants or 
narcotics, and while the said R. C. Wilson mas violating the laws of the 
State of S o r t h  Carolina, and such violation and intoxication the 
direct cause of said injuries, and the defeiidant specificdly pleads the 
general prorisions, conditions, and limitations of i ts  said policy in bar of 
any recovery in this action, and herein incorporates said general pro- 
visions to the same full extent as though the same were herein copied 
word for vord,  and specifically pleads in  Far of any rclcovery in this 
action section 8 of the general rrovisions of said policy, which are as 
follows: 'The insurance under this policy does not corer any loss, fatal  
or  otherwise, sustained: while intoxicated or under the influence of or 



N. C.] FALL T E R M ,  1936. 587 

affected by, or resulting directly or indirectly from intoxicants or aar -  
cotics; while violating the law, if such violation is the direct cause of 
the accident; any loss contributed to or caused by any mental or bodily 
infirmity,' and the defendant is  advised and so alleges that  a t  the time 
of said accident and the in jury  complained of, the said R. C. Wilson was 
violating the terms, conditions, and provisions of said policy, and the 
defendant specifically pleads such violation and limitation of said policy 
in bar of any recovery in  this action." 

T h e  facts: T h e  insured, R .  C. Wilson, was fatally injured i11 an auto- 
mobile accident about 11 :05 p.m., the night of 12 December, 1934, on the 
Kinston-Greenville Highway, a t  Graingers Station, while an occupant in 
a Chevrolet Coupe, one-seat car, the property of W. J. Hardee, and 
occupied by W. J. Hardee, R .  C. Wilson and one Jesse Jones, driver of 
the car, all three in one seat. The  car was being driven a t  a high rate 
of speed tolvard Kinston from Greeiiville, and failed to make a curve, 
left the highway and turned over several times, coming to rest on the 
railroad tracks. W. J. Hardee was instantly killed; R. C. TTTilson, the 
insured, fatally injured, and Jesse Jones n.as only slightly iiijured and 
disappeared from the scene of the accident shortly after the first persons 
on tlic scene arrived. Jesse Jones was not available as a witness on the 
trial, having been killed b a hit-and-run driver a few days prior thereto. 
The defendant's evidence tended to shorn that the insured, R. C. Wilson, 
and W. J. Hardee on the day prior to the iiight of the accident n.ere in 
attendance upon a hog killing on the Hardee farm, adjacent to the to~vn 
of Greenville, a t  which there was much drinking during the day on and 
off a t  the hog killing. TCTilson was drinking. I n  the ~vortls of defentl- 
ant's witness, T. E. Pollarcl: "He was what I would call drinking. H e  
was jolly good, but did not stagger. H e  stayed about one way all clay. 
The  last time I saw him, about three o'clock, his condition n-as the 
samc." During the course of the hog killing, Mr. Wilqon bet Mr.  I-Iardee 
a pint of liquor on the weight of the hogs, and Wilson ~von  the bet. Pol- 
lard testified: "I don't know whether he got the pint of liquor or not." 
Wilson ate no food during the day a t  the hog killing. On  cross- 
examination, he testified: "There was seven men present a t  the hog 
killing. I did not see but two pints of ~vhislrey out there. I think 
pretty much all seven men took a drink. 1111 selen men took a drink 
out of the two pints. The hog killing started at 1ii11e o'clock and between 
nine o'clock and three o'clock all seven men drank two pints of whiskey. 
I said he was not drunk. I say lie could attend to his b ~ s i i i ~ j s .  EIe did 
do it. H e  did not seem to stagger any." 

Between four and five o'clock on the afternoon prior to the night of 
the accident, Mr. Wilson and Mr.  Hardee were found in N r .  Hardec's 
Che~ro le t  coupe on a dirt road about three miles southeast of Grccnvillc, 
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parked on the left side of the road, stalled in a ditch, w..th lights on the 
car and the door of the car open into the road, blocking the road, by the 
witness, Ar thur  Denton, who was accompanied by one Jesse Jones. 
Mr. Wilson came out of a house and asked Denton to help him get into 
town, stating he, Wilson, could not drive tlie car and that  Hardee was 
too drunk to drive. Jesse Jones, who was riding with Denton, offered 
to drive the car for Wilson and Hardee and joined Wilson and Hardee 
and drove the car in a direction away from Greenville. This was around 
five o'clock p.m., preceding the night of the accident. At  about 11 :05 
p.m., the coupe (single seat) being driven in the direction of Kinston 
on the Greenville-Kinston Highway, occupied by Wilson, the insured, 
Hardee, and Jones, a t  a high rate of speed, failed to make a curve a t  
the railroad crossing a t  Graingers Station, left the highway, r an  head-on 
into an  embankment, and turned over, killing Hardee instantly and 
fatallg injuring Wilson. Jesse Jones was only slightly injured and able 
to leave the scene of the accident immediately after its occurrence. 
Wilson was thrown six or eight feet from where the car finally rested. 
A pint bottle of whiskey, half full, was found on the scene. Wilson was 
carried to the Parro t t  Memorial Hospital i n  Kinston a t  approximately 
twelve o'clock. H e  had been drinking and there was a strong odor of 
alcohol upon his breath. H e  was unconscious from the accident and died 
the following day. Jack  Taylor testified: "I detected the odor of alcohol 
or whiskey upon him. It was as strong as I ever deteced, I think. I t  
was niy opinion that  night he was under the influence of intoxicating 
liquor.'' 

The plaintiff contended that  the insured, Wilson, was not intoxicated 
or under the influence or effects of intoxicating liquor, or granting that  
he was drinking and intoxicated and affected by liquor during the day 
preceding the night of the accident, that  he had fully recovered there- 
from. Plaintiff offered evidence of witnesses who saw ~ . n d  talked to the 
insured between the hours of three and eight-thirty o'clock p.m., on the 
day of the accident, and none of them detected the odor of alcohol about 
the deceased, and all of whom declared that  so f a r  as they could tell, the 
insurt~d was sober. Several witnesses were introduced who went to tlie 
sccne of tlie wreck, all of whom testified that  they came in close contact 
with tlie insured, handled him, and put him in the automobile, and that  
they did not detect on him the odor of alcohol, and that  so f a r  as they 
could tell, insured had not been drinking. After the insured had been 
taken to the hospital a t  Kinston, Dr .  11. T. Frizzelle, a reputable physi- 
cian of Ayden and brother-in-law to W. J. Hardee, who mas killed in the 
same accident, Jack  Spain, a lawyer of Greenville and son-in-law of 
TV. J. Hardec, and S. G. Wilberson, an undertaker of Greenrille, went 
to t h e  hospital where insured had been carried. Dr.  Frizzelle testified 
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in part  : "I bent down close to his face for the purpose of smelling his 
breath, in about six inches, something like that. I didn't detect the 
odor of x-hiskey on his breath when I did that." Jack  Spain testified, 
in pa r t :  ('I got right over him, within two or three inches of him. H e  
was breathing the full force of his  breath right out of his mouth. I did 
not smell any odor of whiskey-and I can smell it." S. G. TTilkersoi~ 
testified, i n  p a r t :  "His mouth was open. I got within two or three 
inches of his mouth. When I did that, I didn't detect the odor of intoxi- 
cating liquor. I know the odor of uhiskey. I can detect i t  on a man 
who has been drinking it. . . . I did not detect any odor of whiskey 
a t  all on his breath." Dr .  Frizzelle and Mr. Spain likewise testified that 
they made a searching examination of the wrecked car and that they 
found no liquor in it and nothing to indicate that  any liquor had been 
on the car. There was no contention that  the insured was driving the 
car a t  the time he received his fatal  injuries. I n  fact, i t  was in evidence 
that the insured had never driven an automobile. 

111 the record is the following : "Upon conclusion of reading the plead- 
ings, the defendant har ing  admitted the execution of the policy, the 
death of the insured, and that  the policy was in full force and effect at 
the time of the death of the insured, the defendant roluntarily assumed 
the burden of the issue." 

The issue submitted to the jury and their answer thereto nere  as 
follo\vs: "f as the deceased, R. U. Wilson, intoxicated or under the 
influence of or affected by intoxicants a t  the time of the fatal  injury, as 
alleged in the answer? Answer: " 

The court below rendered judgment on the verdict for plaintifT. The 
defendant made numerous exceptions and assignments of error and 
appealed to the Supreme Court. 

l l lounf tC. J a m e s  and Alb ion  Dunn for plaintiff 
Le a i s  G. Cooper  for defendant .  

C L A R ~ ~ S O S ,  J. Section 8 of the general provisions of the policy in 
controversy reads as follows: "The insurance under this policy does not 
cover a n -  loss, fatal  or otherwise, sustained: while intoxicated or under 
the influence of or affected by, or resulting directly or indirectly from 
intoxicants or narcotics; while riolating the law;  if such violation is the 
direct cause of the accident; any loss contributed to or caused by any 
mental or bodily infirmity." 

There n a s  only one issue submitted to the jury in the court below: 
"Was the deceased, R. C. Wilson, intoxicated or under the influence of 
or affected by intoxicants a t  the time of the fatal  injury, as alleged in 
the a w n  e r?"  The amwer of the jury was "No." 
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There was no exception by defendant to the issue submitted, nor was 
any other issue tendered by it. CTrier v. Weldon, 205 I T .  C., 575. The 
defendant voluntarily assumed the burden of the issue. 

The  numerous exceptions and assignments of error made by defendant 
cannot be sustained. They are  as follows: The court below charged the 
jury in different portions of the charge: (1)  "The burc.en, therefore, of 
sustaining that issue is upon the defendant upon evidence which shall 
satisfy you by its greater weight that  its allegations and contentions are 
true and correct." (2)  "If the defendant has satisfied you from the 
evidence, and by its greater weight, that  the deceased, R. C. Wilson, was 
intoxicated or under the influence of, or affected by intoxicants a t  the 
time of the fatal  injury, as alleged in the answer, i t  will be your duty 
to answer that  issue 'Yes.' I f  the defendant has failed to satisfy you of 
that, or of those facts, those contentions, upon the evjdence, or by i ts  
greater weight, the11 i t  will be your duty to answer the issue 'No.' " (3 )  
''Sow, gentlemen, upon that  testimony the plaintiff cc~ntends that  you 
ought to be satisfied that  Mr. Wilson a t  the time of the fatal  injury was 
neither intoxicated nor under the influence of, nor affected by alcoholics 
or narcotics. She contends that  you, gentlemen, remembering that  the 
burden of the issue is upon the defendant to satisfy you upon the evi- 
dence, and by its greater weight, if its contentio~is are true, they not only 
failed to sustain and carry the burden of the issue upon it, but that she 
has ofered eridence, the greater weight of which, as sht: contends, while 
the burden is not resting upon her to satisfy you by i ts  greater weight, 
but she contends that  she has offered evidence which by its greater 
weight should satisfy you that  her contentions about i t  are correct, and 
that, therefore, you should answer that  issue 'No.' " 

The defendant contended that  in the first two abore excerpts from the 
chai-ge it was the duty of the court below in the charge to the jury to 
have defined what colistituted the greater weight of the evidence, and in 
failing to do so the court committed error. C. S., 564. We cannot 
so hold. 

Tho burdeli of proof is 011 the party who substantially asserts the 
affirmatire of the issue, whether he be nominally plaintiff or d e f e d a n t .  
The Lurden of proof is on the party holding the affirmritive. I t  consti- 
tutcs a substaiitial right. Hunt c. Eure, 189 S. C.,  482; Boone v. 
Collins, 202 K. C., 1 2 ;  Slein v. Levins, 205 N .  C., 302 (306). A pre- 
ponderance of the evidence, or by the greater weight, is all that  is re- 
quired in a civil action. I f  the defendant desired more (slaborate instruc- 
tions on a subordinate feature, it  should have submitted an  appropriate 
prayer. S. 2%. Gore, 207 N. C., 618; S. 2'. Snderson, 208 S. C., 771 
(788). 
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The third portion of the charge, as set forth above, is a contention, 
and if not accurate the defendant should have called the matter to the 
attention of the court a t  the time. I t  is  too late after verdict. Albr i f ton  
v. A lbr i f ton ,  ante, 111 (115). 

The court below charged the jury as follows: "For instance, the force 
of negative testimony must manifestly depend upon the opportunities 
of observation afforded to the witness. Those opportunities might be so 
favorable and frequent as to approach in lyeightto a positive statement; 
yet we  fake  i f  w h e n  the positive test imony would not  conflict w i t h  the  
negative under  a n y  ordinary circumstances, the witness being equally 
creditable, the  former should preponderate." 

The above, which is i n  italics in defendant's brief, is taken verbat im 
from Henderson v. Crouse, 52 N. C.. 623 (625-6) : "Yet we take it when 
the positive is in conflict with the negative, under any ordinary circum- 
stances, the witnesses being equally credible, the former should pre- 
ponderate." S. v .  i l I u ~ r a y ,  139 N. C., 540 (542). I n  fact, it  is well 
settled that i t  is the duty of the jury to reconcile the evidence, if possible. 
We see no error i n  this contention of defendant. 

The court below charged the jury as follows: "The court instructs you 
that, under the law, 'intoxicated' is synonymous, or practically so, with 
the word (drunk'-that they mean practically, in ordinary usage, the 
same thing-arr intoxicated person is a drunken person-a drunken man 
is an intoxicated man. And that  means, intoxicated means, i n  law, that  
the subject must have drunk of alcoholics to such an extent as to appre- 
ciably affect and impair his mental or bodily faculties, or both. Sow,  
the court instructs you further, that  to be under the influence or affected 
by liquor means, that  the subject must have drunk a sufficient q u a n t i t ~  
to influence or affect, homerer slightly, his body and his mind, his mental 
and physical faculties. Not that  they must be appreciably impaired, not 
that his emotions or passions must be stimulated or cxcited, or aroused, 
and the judgment impaired, but it does mean that to be under the influ- 
ence or affected by it, must to some extent, a t  least, affect him. H e  must 
to some extent. a t  least. feel i t  to be affected bv it.  I f  the defendant has 
satisfied you from the evidence, and by its greater weight, that the 
deceased, R. C. Wilson, was intoxicated or under the influence of, or 
affected by, intoxicants a t  the time of the fatal  injury, as  alleged in  the 
answer, i t  will be your duty to answer that  issue 'Yes.' I f  the defendant 
has failed to satisfy you of that, or of those ficts, those contentions, upon 
the ex-idence or by its greater weight, then it will be your duty to  nnswer 
the issue 50.' " 

The  nords "intoxicated" and "drunk" are commonly rcgartled as 
synonymous. Bragg v .  Comnzonu~ealfh,  133 Va., 645;  Y u t u a l  L i fe  Ins .  
Co. 1.. Johnson,  64 Okla., 2 2 2 ;  Black's Law Dictionary (3d Ed. ) ,  p. 624, 
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citing a wealth of authorities, defines "drunk" as follov~s: "A person is  
'drunk' when he is so f a r  under the influence of liquor that  his passions 
are visibly excited or his judgment impaired, or when his brain is so f a r  
affected by potations of liquor that  his  intelligence, sense-perceptions, 
judgment, continuity of thought or of ideas, speech, and coijrdination of 
volition with muscular action (or some of these faculties or processes) 
are iinpaired or not under normal control." We see no error i n  the 
charge, taking same as a whole, defining the condition a party must be 
in to avoid the policy. S .  v. Myrick, 203 N. C., 8. 

Under the terms of the policy the charge is favoratde to defendant: 
"Must have drunk a sufficient quantity to influence 01. affect, however 
slightly, his body and his mind, his mental and physical faculties." 

I n  Couch Cyc. of Ins.  Lam, Vol. 6, p. 4553, par t  sec. 1343, is the 
following: "And, broadly speaking, the words 'intoxicated,' 'intoxicants,' 
and 'narcotics,' as used in provisions in accident policies, excluding lia- 
bility for in jury  or death while intoxicated or under the influence of 
intoxicants or narcotics, mean tha t  the insured has used liquors or drugs 
to such an  extent as to disturb the action of his mental c~ r  physical facul- 
ties, and that  his sense of responsibility is substantially or materially 
impaired." 

There are many exceptions and assignments of error as to the admis- 
sion of evidence and the unnecessary examination of witnesses by the 
court. We have examined each with care, and we cannot find any error, 
if error not prejudicial. I n  fact, some were cured b j  subsequent evi- 
dence to the same effect, a t  least-the evidence had li-tle, if any, pro- 
bative value. 

We think the evidence was a matter for the jury. They have decided 
in  f a ro r  of plaintiff. On the record there is no prejudicial or reversible 
error. 

N o  error. 

L. B. MATTHEWS v. J. T. CHEATHAM AND MARY JOHNS CHEATHAM. 

(Mled 4 November, 1936.) 
1. Trial D a- 

Upon a motion to nonsuit, all the evidence upon the whole record 
tending to support plaintlff's cause of action is to be considered in the 
light most favorable to plaintiff, and he is entitled to every reasonable 
intendment thereon and every reasonable inference therefrom. 

2. Automobiles C m-Evidence of defendant's actionable negligence in 
traversing intersection held sufticient for jury. 

Evidence that plaintiff drove his car with trailer attached into an 
intersection a t  a speed of approximately ten miles per hour when the car 
driven by defendant was 60 to 70 feet away, that the car driven by 
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defendant, approaching from the right along the intersecting street, was 
driven a t  a speed of about forty miles per hour, that there was nothing 
to obstruct vision, and that defendant did not reduce her speed, but drove 
her car into the side of plaintiff's car as plaintiff's car had almost cleared 
the intersection, i s  held sufficient to be submitted to the jury on the issue 
of defendant's actionable negligence. 

3. Appeal and  Er ror  E b- 

Where the charge of the court below is not in the record, i t  will be 
presumed that the court correctly charged the law applicable to the 
evidence. 

4. Automobiles C m-Motion t o  nonsuit fo r  t h a t  plaintiff's own testimony 
showed contributory negligence held correctly denied when plaintiff's 
testimony is conflicting on  t h e  issue. 

Plaintiff testified on cross-examination that he saw defendant's car 
approaching along an intersecting street, and, notwithstanding, drove his 
car in front of her. Defendant moved to nonsuit on the ground that 
plaintiff's own testimony showed contributory negligence a s  a matter of 
law. Plaintiff further testified that although he saw defendant's car 
approaching, it  was 60 to 70 feet away when he entered the intersection, 
and that defendant did not slacken its speed, but ran  into him just before 
he cleared the intersection. H e l d :  Plaintiff's conflicting testimony was 
correctly submitted to the jury on the question of contributory negligence. 

5. Negligence D c- 
Defendant's motion to nonsuit on the ground that  plaintiff's own testi- 

mony shows contributory negligence a s  a matter of law is  correctly denied 
when plaintiff's evidence on the issue is conflicting, the discrepancy in 
plaintiff's testimony being for the jury. 

6. Automobiles E c-Evidence t h a t  husband controlled and  maintained 
car  held sufficient to  support family car doctrine. 

The evidence disclosed that  the feme defendant was driving a car 
owned by her daughter, but that  the daughter was a minor and used the 
car only with the consent of her parents, that all members of the family 
used the car, which was kept in a garage with two other cars belonging 
to the feme defendant's husband, and that  he listed and paid taxes on 
the car in his own name, secured or attempted to secure insurance thereon 
in his name, and furnished gasoline and paid repair bills thereon, that 
a t  the time of the accident the feme defendant had gone for a dress 
belonging to her daughter and was going to bring her daughter home from 
work, and that after the accident the husband had title to the car placed 
in his name, i s  held sufficient to show that the husband controlled and 
maintained the car as  a "family car," and the evidence mas correctly 
submitted to the jury on the issue of his liability under the doctrine. 

CONNOR, J., dissents. 

APPEAL by  defendants f r o m  Harris, J., a t  30 March  Term,  1936, of 

EDOECOMBE. N o  error. 

T h i s  is  a n  action for  actionable negligence brought by plaintiff 

against defendants to recoTer damages. T h e  complaint,  i n  par t ,  is  as  

follows: "That on 24 S o r e m b e r ,  1933, the plaintiff was dr iving his 
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Chevrolet automobile through the city of Wilson, county of Wilson, 
State of Worth Carolina, in a southerly direction and on Tarboro Street, 
and in n lawful manner, and, as he progressed across the intersection of 
Tarboro and Vance streets, a Ford automobile, driven in a negligent, 
wrongful, tortious, and recklws manner, and at an unlawful rntc of 
speed, by Mary Johns Cheatham, one of the defendants herein, ran onto 
and against the right side of the automobile driven by the plaintiff, 
mreclring said plaintiff's automobile and throwing him violently there- 
from, turning said automobile of thc plaintif? over onto and against him, 
the said plaintiff, in such a manner as to break his pelvis bone in two 
places, crushing his kidney and other parts of his body, inflicting serious 
bodily damage on said plaintiff, a n d  thereby permanently injuring him 
nnd cnusing him great agony in body and mind and great suffering, loss 
of labor, loss of property, hospital, nursing, and doctor's bills, to his 
great hurt and damage, through no fault of his. That the defendant 
Mary Johns Cheatham is now and was at the time set out in this com- 
plaint the wife of the defendant J. T. Cheatham, and they are now and 
were at said time liring together as man and wife, and the said J. T.  

- - 

Cheatham, at the time set out in  the complaint and for some time prior 
thereto, maintained the Ford automobile, which on said occasion was 
being operated by the defendant Mary Johns Cheatham for the use, 
pleasure, and convenience of himself and members of hisj family, includ- 
ing his wife, the said Nary  Johns Cheatham, and that on said occasion 
the 'said Ford automobile was being operated by the said Mary Johns 
Cheatham, with the actual or implied knowledge, consent, and acqui- 
escence of the defendant J. T.  Cheatham. That the nzgligence of the 
defendants as hereinbefore set out was the direct, sole, and proximate 
cause of the damage hereinbefore set out suffered by the plaintiff." 

The defendant J. T. Cheatham denied the material allegations of the 
complaint. and says that he did not, as plaintiff alleged,maintain the 
car either for his own or his family's use, and further sets up the plea 
of contributory negligence. 

The defendant Mary Johns Cheatham denied the material allegations 
of the complaint and set up the plea of contributory negligence, and 
further:  "That as a direct and proximate result of the aforesaid negli- 
gence of the plaintiff, this defendant sustained severe bruises and g e n t  
shock, both mental and physical, requiring the services of physicians, 
a11 to her hurt and damage in the sum of $2,500. This defendant pleads 
the aforesaid negligence of plaintiff in bar of recovery herein and as a 
basis for her counterclaim. . . . That plaintiff recover nothing; that 
she recover of plaintiff the sum of $2,500." 

The issues submitted to the jury and their answers xhereto, were as 
follows : 
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''1. Was the plaintiff injured by the iiegligence of the defendant 
Mary Johns Cheatham, as alleged in the complaint? Ans.: 'Yes.' 

'(2. I f  so, did the plaintiff by his own negligence contribute to or 
cause said in ju ry?  Ans. : 'So.' 

"3. TVas the Ford automobile operated lclv Mary Johns Cheatha111 
o~11ed, mai~itained, or kept hy the defendant J .  T .  Cheatham for tlie 
general use, pleasure, or convenience of his fami ly?  Am.  : 'Ycs.' 

('4. What  sum, if ally, is plaintiff entitled to recorer as daninges? 
A ~ ~ s .  : ($5,200.~ 

"3. TTas tlie defendai~t  Mary Johns Clieatharn ilijured by the 11eg1i- 
gence of the plaintiff, as alleged in tlle aliswer? ,Ins.: 

('6. Wliat sum, if any, is  tlle clcfendant Mary Johns Cheatham en- 
titled to recover as damages ? h s .  : ?, 

The judgment of the court bclow is :IS fo1lon.s : '(Present : Honorable 
T. C. Harris ,  Judge. This c a u ~  coming oil for trial and being h e a d  
bcfore the Honorable TT. C'. Harris ,  Judge. and a jury, a t  30 Xarcli 
Term, 1936, of the Superior Court of Edpecomhe C'ounty, and the jury 
having answered tlie issues subniittrd in fa1 or of the plai~ltiff as appears 
in the record: xow, therefore, upoll rnotioll of Ah. B. H. Thomas and 
Messre. Gilliarn & Bond, attorlieys for plaintiff, it  is adjudged, ordered, 
and decreed that  the plaintiff l i a ~ e  and recorer of the defendants J .  T. 
Clipatl~ani and Mary Jolilis C l~ea t l~am,  the sum of $5,200 and the costs 
of this action, to be taxed by the clerk. TIT. C. Harris, Judge." 

Tlic defendants made numerous exccptio~ls and assigmne~its of error, 
and apl~caled to the Supreme Court. The material ones will be set 
forth in the opinion. 

B. 11. Thon~us and Gllliam cC. Bond for plaintiff .  
E'inclz, Rand CE Finch und Ppuill (6 ,Spruill f o ~  defendants. 

C'LARKSOK, J .  Tlie material exceptions and assignments of error 
made by deferldarits, are as  follows: "For that the court erred in re- 
fusing to grant  defendants' motion for judgnwlit as of nonsuit a t  the 
clore of plaintiff's e~idcnce .  Fo r  that the court erred ill refusing to 
grant defendants' motion for judgment as of nonsuit a t  the close of all 
the e~idence .  Fo r  that the court erred i11 refusing to grant defendant>' 
motion to c l ~ a r g ~  the jury as follows: 'I charge you, gentlemen of the 
jury, that, if you find the facts to be as testified to by all of the wit- 
nesses, it   ill be pour duty to answer the third issue "So." ' " We do 
not think the exceptions and assigr~ments of error can be sustained. 

Upoil a motion as of non~u i t ,  211 tlie elidenee up011 the ~ l i o l e  record 
tending to support plaintiff's cause of action is to he colisidered in the 
light most favorable to plaintiff, and he is entitled to every reasonable 
ilitendnierlt thereon and every reasonable inference therefrom. 
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The jury accepted plaintiff's evidence to be true. The evidence sus- 
tained the allegations of the complaint (1st) as to the collision: The 
plaintiff lived in  Rocky Mount, and on the morning of 25 November, 
1933, he mas going to a farm and had to pass through Wilson, N. C. 
H e  was driving a Chevrolet automobile with a trailer. H e  was on 
Tarboro Street, on the right side, and came to Vance Street and was 
attempting to cross the intersection when he was injured. When reach- 
ing the intersection he had his car under control to stop, if necessary, 
and had slowed down to 10 miles an  hour. H e  saw a car coming east 
(in a southeasterly direction) on Vance Street. The car was twice the 
width of the intersection away when he entered the intersection. H e  
went across the street and just before he cleared i t  the car driven by the 
%erne defendant h i t  the right-hand door of his car and turned i t  over. 
The blow knocked him out of the car. I n  his opinion she was driving 
40 miles an  hour. Tarboro Street is 37 feet wide and goes east and 
west, and Vance Street is 30 feet wide and goes north and south. As 
he entered the intersection the f e m e  defendant was, at the yery least, 
60 to 70 feet away. She did not reduce her speed or apply her brakes 
or make any attempt to stop. There mas nothing to obstruct her view 
the entire block. She ran  straight into plaintiff's car when he was 
almost clear of the street. She did not slacken up  a bit, and turned 
his car over. The plaintiff further testified: "I was taken to Moore- 
Herring Hospital at  Wilson, and Mr. J. T. Cheatham, the man of whom 
his wife ran  into me, come in  there and took hold of m<y hand and told 
me his name and told me i t  was his wife's car, his car that  ran  into me, 
driven by his wife, and he wanted me to stay there for treatment, and 
he would take care of the damage; i t  was her fault." 

We think the question of contributory negligence on the part of 
plaintiff was for the jury to determine. The charge of the court below 
is not in the record, and the presumption of law is that the court 
charged the lam applicable to the facts. 

The defendants contend that plaintiff testified on cross-examination 
that  he saw the f e m e  defendant, but, notwithstanding that, he  ran in  
front of her and therefore as a matter of law was guilty of contributory 
negligence. But plaintiff also testified: "I saw Mrs. Cheatham 60 or 
70 feet from the intersection. I was in  the intersection a t  that time. 
I started to pick up. I was almost clear of the street \\hen she hit me. 
She ran straight into me, did not turn  to the right or left. I don't 
think she saw my car. I f  she had been looking to the front there x-as 
nothing to keep her from seeing it. . . . Mrs. Cheatham did not slacken 
u p  a bit. She was going 40 miles an  hour. I t  broke my car in two." 
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This discrepancy was for  the jury. Taylor v. Rierson, ante, 189 
(189). The presumption of law is that all these matters were left to the 
jury on a charge free from error. 

(2 )  As to the '(family purpose doctrine": R. A. Powers testified, in 
par t :  ('I know Mr. J. T. Cheatham. The first time I met him was at  
Herring's Drug Store in  Wilson. I was with Mr. Mat thew.  Mr. 
Cheatham's son was with him. I heard Mr. Cheatham and Mr. 
Mat them talk together. Mr. Cheatham said that he maintained three 
automobiles at  his home. That  this particular car (Ford)  that his 
daughter 75011 i t  in a contest. H e  said she did not ever drire except by 
consent of he and his wife, and he maintained the car the same as the 
rest of them. . . . I n  fact, he said he paid the taxes on this automobile 
along with his others, and I think he made the statement that he paid 
the insurance. I mill not be positive." 

J. D. Davis testified, in pa r t :  ((I am in the garage business known 
as the Davis Auto Company, on Green Street, a t  Wilson. I know Mr. 
J. T. Cheatham, Mrs. Cheatham, and Xiss Martha Cheatham. I re- 
member the Ford automobile of Miss Cheatham that she won in a news- 
paper contest. From the time of the winning of the car in November, 
1933, I had occasion to service and repair the car at  different times. 
Nr.  Cheatham brought the car to me most of the time. Mrs. Cheatham 
has a few times, I think. I would say Mr. Cheatham brought the car 
in half a dozen times for servicing, and he paid the bills every time. 
H e  paid all the bills on all the cars. H e  is still a very good customer 
of mine. I hare  mostly seen Mr. Cheatham drive the Ford car." 

Ernest Barnes testified, in pa r t :  "I have seen different members of 
the family driving it, Mrs. Cheatham mostly. I have seen Mr. Cheat- 
ham's daughter driving it and Mrs. Cheatham, but, so far  as the others, 
I viould not be positive. Tha t  was before the accident." 

The evidence succinctly, as to the "family purpose doctrine" : (1) De- 
fendant J. T. Cheatham had a garage a t  his home in  which this car was 
kept, n i t h  two others. (2 )  Hi s  daughter, who owned the car (won in  
a newspaper contest) was about I 6  years old, a minor at  the time. 
(3)  Different members of the family drove the car, including the feme 
defeudnnt. (4) H e  furnished the gasoline and repaired the car. (5 )  At 
the time of the collision the feme defendant had gone for a dress that 
belonged to the daughter, and was to bring her home from her work. 
( 6 )  That J. T. Cheatham paid the taxes on the car and returned same 
in his name. ( 7 )  H e  secured, or attempted to secure, insurance on the 
car in  his own name. (5) Tha t  no one used the car without his or his 
xife's conwlt. (9)  After the accident he had the title placed in  his 
name. 

I n  1T7crffs c. Lefler, 190 S. C., 722, a t  p. 725, this Court quotes with 
a p p m  a1 the following statement from Berry on Automobiles (4th Ed.) 
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sec. 1280: "The rule is followed in  some of the states in which the 
question has been decided, that  one who keeps  an aut2mobile for the 
pleasure and convenience of himself and family, is liable for illjuries 
caused by the negligent operation of the machine while i t  is being used 
for the pleasure or convenience of a member of his family." 

Huddy's Encyclopedia of Automobile Law (9th Ed. ) ,  Vol. 7-8, page 
324, states the rule:  "The person upon whom it is  sought to fasten 
liability under the 'family car' doctrine must own, provide, or nlaintain 
a n  automobile for the general use, pleasure, and co1i~;enience of the 
family. Liability under this doctrine is not confined to owner or driver. 
I t  depends upon control and use." 

We think there was sufficient evidence to be submitted to the jury 
that  J. T. Cheatham controlled and used the car as a "family car," and 
the family purpose doctrine was applicable to the facts i n  this case. 
On this aspect i t  is presumed that  the court below charged the jury on 
the law applicable to the facts. 

I t  is well settled that  the "family purpose doctrine" is, the law in this 
jurisdiction. Robertson, v .  d l d r i d g e ,  185 N.  C., 292; IT'allace v .  Squ i res ,  
186 S. C., 339; Il 'atfs a. Lef ler ,  190 N .  C., 722; Grier v.  Woods ide ,  200 
N. C., 759; E a v e s  v .  Coxe,  203 N. C., 173; L y o n  c. L y o n ,  205 N.  C., 
326; B y e r s  z.. Brawley, 207 N. C., 151. 

I n  the judgment of the court below, we see 
S o  error. 

COXNOR, J., dissents. 

FEDERAL RESERVE BANK OF RICHMOND, VIRGINIA, v. F. S. DUFFY 
AND H. BRYAN DUFFY, AND KATE BRYAN DUFFY A K D  H. BRYAN 
DUFFY, EXECUTORS O F  THE ESTATE O F  F. S. DUFFY, DE~ZEASED. 

(Filed 4 November, 1936.) 

1. Bills and Notes C e--Evidence held to disclose that r(eserve bank dis- 
counting note was holder thereof in due course. 

The evidence tended to show that a national bank holding a note given 
by defendants for a valid debt, discounted the note with a. Federal Reserve 
Bank, that the note was secured by a mortgage on real estate, but that 
on its face it appeared to be an open 60-day negotiable r.ote. and that the 
national bank did not disclose the facts to the reserve bank, and there was 
no evidence of fraud or collusion between the banks. Upon the failure 
of the national bank, the makers paid the reserve bank part of the amount 
due thereon, but refused to pay an amount equal to their deposit in the 
national bank, claiming that they were entitled to offset the deposit 
against the note upon their contention that the reserve bank was not a 
holder in due course. The reserve bank did not learn that the note was 



3. C.] FALL TERM, 1936. 599 

FEDERAL RESERVE BANK v. D m .  

secured by real estate until after the failure of the national bank, and 
did not attempt to  subject the collateral to the payment of the note. 
Held: Since the national bank was acting in i ts  own interest in discount- 
ing the note, i ts knowledge of its precarious condition and that  the note 
was secured by real estate and was not therefor eligible for rediscount, 
was not imputed to the reserve bank, and the reserve bank is a holder of 
the note in due course and the right to offset the deposit in the national 
bank is not available against it. 

2. Banks and Banking D a- 
Where a note executed by the makers for a valid debt is  rediscounted 

by the payee bank, the makers cannot complain that  the note was not 
subject to rediscount under the Federal Reserve Act, only the Federal 
Government being in a position to complain that a reserve bank exceeded 
the powers conferred upon it  by the Government. 

3. Banks and Banking 0 d- 
Where a national bank acts in its own interest in  rediscounting a note 

with a Federal Reserve Bank, knowledge of the national bank of matters 
not appearing upon the face of the note which render it  ineligible for 
rediscount, is not imputed to the reserve bank. 

4. Principal and Agent 0 c- 
The rule that  knowledge of the agent is imputed to the principal does 

not prevail when the agent is acting in his own interest and has a motive 
for concealing the knowledge from the principal. 

APPEAL by defendants f r o m  Spears, J., a t  January-February  Term, 
1936, of CRAVEK. NO error. 

S u i t  on a negotiable promissory note, executed by  F. S. Duffy and 
endorsed by H. B r y a n  Duffy, payable to  the  F i r s t  Nat iona l  B a n k  of 
N e w  Bern,  a n d  by said F i r s t  Kat iona l  B a n k  of S e w  B e r n  t ransferred 
by endorsement to  plaintiff Federa l  Reserre  B a n k  of Richmond.  

T h e  note sued on was i n  f o r m  a s  follows: 

"New Bern,  N. C., 
"Sept. 12, 1929. 

"Sixty days a f te r  date  I promise to  p a y  t o  the  order of T h e  F i r s t  
Nat iona l  B a n k  of New Bern,  N e w  Bern, N. C., Thir ty-one H u n d r e d  
and  F i f t y  Dollars  ($3,150.00). Kegotiable and  payable a t  the F i r s t  
Nat iona l  Bank,  N e w  Bern,  N. C., wi th  interest a f te r  m a t u r i t y ;  and  we, 
the  makers  a n d  endorsers, hereby agree t o  continue a n d  remain bound for  
the  payment  of this  note a n d  a l l  interest thereon, notwithstanding any  
fa i lu re  and  omission to protest th i s  note fo r  nonpayment, o r  to  give 
notice of nonpayment  or dishonor o r  protest o r  t o  make  presentment o r  
demand f o r  payment, expressly wai r ing  a n y  protest and  al l  notice of 
nonpayment  o r  dishonor o r  protest i n  a n y  form, o r  a n y  presentment o r  
demand for  payment, or a n y  notice whatsoever. D u e  Nov. 11, 1929. 
F. S. Duffy (SEAL).') 
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Back of said note: '(Protest, demand and notice of nonpayment 
waived. (Signed) H. Bryan Duffy." 

"Pay to the order of Federal Reserve Bank of Richraond, Va., Sep- 
tember 14, 1929. Demand, notice and protest waived. The First 
National Bank of New Bern, New Bern, N. C. 

(Signed) Hugh P. Beal, Qiae-President." 

I t  was not controverted that the note evidenced a valid debt of the 
defendants, which had been outstanding for a number of years, and 
which had been originally secured by deed of trust on real estate, still 
in force, though the note in suit made no reference to any security. I t  
further appeared that the First National Bank of Kew Bern was in- 
debted to plaintiff in the sum of $20,000, and as security therefor had 
assigned and transferred certain collaterals which u-erl: from time to 
time renewed and added to; that the note sued on was offered by the 
First National Bank of New Bern to the Federal Re,serve Bank for 
discount on 14 September, 1929, and credit therefor extended to the 
New Bern bank as of that date. 

The First National Bank of New Bern closed its doors on 26 October, 
1929, without having paid its indebtedness to the plaintiff, and the note 
in suit was sent by plaintiff to New Bern for collection, and the de- 
fendants made payments and received credits thereon from time to time 
until the amount was reduced to $935.57, the exact amount the de- 
fendants had on deposit in the First National Bank of Xew Bern at the 
time it closed, and the defendants refused to pay anything more on the 
note, claiming th'e deposit as a set-off for the balance of said note. 

Defendants, in their answer, admitted the execution clf the note, but 
alleged that there was collusion and fraud in the purported transfer and 
assignment of the note; that the plaintiff knew the First National Bank 
of New Bern was in distressed condition; that the charal:ter of the note 
was misrepresented to plaintiff by the New Bern bank, of which plaintiff 
was chargeable with notice; that the note was ineligible for discount by 
plaintiff under the provisions of the Federal Reserve Act, because se- 
cured by real estate and not for an agricultural, industrial, or com- 
mercial purpose, and that plaintiff's action in taking ant3 rediscounting 
said note was in bad faith, and that therefore the plaintiff is not holder 
in due course of said note, but took same subject to i;he defendants' 
right of equitable set-off to the amount of their depo,sit in the said 
New Bern bank. 

The jury for their verdict found, in response to the issues submitted 
to them, that the plaintiff was the holder in due course of the note sued 
on and that defendants were indebted to plaintiff in the amount claimed. 

F r o n ~  judgment on the verdict, defendants appealed. 



N. C.] F A L L  TERM, 1936. 601 

-11. G. Wal lace  and W .  H.  Lee  for plaint i f f ,  appellee.  
A b e r n e t h y  & A b e r n e t h y  for defendants ,  appellants.  

DEVIS, J. Defendants earnestly contend that  under the circum- 
stances of this case the action of the Federal Reserve Bank in taking and 
discounting the note in suit was in had fa i th ;  that  the paper itself mas 
one ineligible for discount under the provisions of the Federal Reserve 
Act and the rules and regulations of the Federal Reserve Bank, and that 
plaintiff is not entitled to the position of holder in due course so as to 
deprive these defendants of the right of set-off to the amount of their 
deposit in the First  Sa t iona l  Bank of Ke\l- Bern. 

Defendants' viens were fully set out in prayers for instructions 
tendered in apt time to the presiding judge, and they except to his re- 
fusal to give them. 

The evidence, as it appears in the record before us, fails to sustain 
defendants' contentions. 

There was no  evidence of fraud invalidating the note, nor of collusion 
between the Federal Reserve Bank and the Fi rs t  National Bank of 
New Bern, nor of wrongful intent to deprive defendants of any legal 
rights. The  note on its face purported to be an  ordinary 60-day negoti- 
able note, eligible for discount. 

The fact that  the vice-president of the First  National Bank of New 
Bern had not stated all the facts with reference to the purpose of the 
loan, or that there was real estate security for the original debt, was not 
known to plaintiff until after the failure of the New Bern bank. The 
plaintiff is not now seeking to avail itself of the benefit of any security 
to this action. There was no evidence of fraud in the transaction. The 
defendants admit the note was given for a valid debt justly due the 
Rew Bern bank. They do not deny that  a new note or a renewal note 
for a pre6xisting debt was given by them to the New Bern bank, and 
they do not controvert the fact that  this note was by the said bank, 
before maturi ty and for value, endorsed to and discounted by the Fed- 
eral Reserve Bank. But  they complain that  in the effort to bolster a 
failing bank, its vice-president was guilty of bad fa i th  in  procuring this 
renewal note from the defendants and misrepresented its character to 
the Federal Reserve Bank so as to procure its discount; that  the Federal 
Reserre Bank took with notice of these facts, and that  its action in  dis- 
counting the note under the circumstances amounted to bad fai th on its 
part, and that  as a result defendants have been wrongfully deprived of 
their right of set-off against the Xew Bern bank. 

E r e n  if the plaintiff had accepted for discount a paper declared in- 
eligible by the act or by its rules, the defendants, who owe the debt, 
could not complain. 
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As was said by Circuit Judge Parker  in a well-considered opiilion in 
Lucas v. Federal Reserve Bank, 59 Fed. (2nd))  617, (involving transac- 
tions with the same bank) : "There can be no doubt as to the right and 
power of the Federal Reserve Banks to take, as collateral security to the 
indebtedness of member banks, paper which is not eligible for discount. 
. . . I t  is given power by the act (12 U. S. C. A, sec. 341, Seventh) to  
exercise not only the powers expressly granted therein, but also such 
incidental powers as shall be necessary to carry on the business of bank- 
ing within the limitations prescribed." The section of the Federal 
Reserre Act granting incidental powers to Federal Reserve Banks, i s  
practically the same as the section granting incidental powers to national 
banking associations (12 U. S. C. ,I., see. 24, Seventh). First Sational 
Bank c. Sational Exchange Bank, 92 U. S., 1.22. These powers are such 
as are necessary to meet all the legitimate demands of' the authorized 
business and to enable a bank to conduct its affairs wi hin the general 
scope of its charter, safely and prudently. 

We quote further from Lucas v. Federal Reserve Ecznk, supra: "It 
is well settled that, under those incidental powers, a national banking 
association may take as security for a loan, collateral of a character in 
which it is  precluded from investing funds." I t  was said in Thompson 
v. Saint Sicholas ATational Bank, 146 U .  S., 240, with reference to  
national banks: "It would defeat the very policy of the act intended to 
promote the security and strength of the national banking system if its 
provisions should be so construed as to inflict a loss upon the banks and 
a consequent impairment of financial responsibility." 

I t  is equally clear that  whatever the power of the Federal Reserre 
Bank with respect to taking as  collateral paper not eligible for discount, 
no one can complaiii of such action except the government, the sovereign 
which created and limited its powers. Kerfoot v. Farmers' & Merclzants' 
Bank, 218 U. S., 281. I n  the last cited case, Mr. Justice Hughes, speak- 
ing for the Court, uses this language: "Although the ;statute by clear 
implication forbids a national bank from making a loan upon real estate, 
the security is not void and it cannot be successfully assailed by the 
debtor or  by subsequent mortgagees, because the bank was without au- 
thority to take i t ;  and the disregard of the provisions of the Act of Con- 
gress upon that  subject only lays the bank open to proceedings by the 
government for exercising powers not conferred by law." Union Nu- 
tional Bank v. illatthews, 98 U.  s., 621; Thompson v. Saint Nicholas 
Sational Bank, 146 U.  S., 240; Bank v. Gadsden, 191 U. S., 621; 12 
U. S.  (3. A., see. 24 ( I X )  ; Oldham v. Bank, 85 N .  C., 241. 

Defendants contend further that  the relationship between the Federal 
Reserve Bank of Richmond, Virginia, and member banks, was such as to 
constitute the latter the agent of the former, and thus impute notice to 
the principal of all facts known to the member bank. 
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While the evidence here is not such as to establish the relationship of 
principal and agent between plaintiff and the First  National Bank of 
S e w  Bern, there is a well-defined exceptiou to the general rule that  
knowledge of the agent is imputed to the principal. Where the conduct 
of the agent is such as to  raise a clear presumption that  he would not 
communicate to tlie principal the facts in controversy, or where the 
agent, acting ilomiilally as such, is in reality acting in his own business 
or for his o v n  personal interest and adversely to the principal, or has a 
motive in concealing the facts from the principal, this rule does not 
apply. 2 A. J., 295;  Bank v. Burgzryn, 110 N. C., 267. Where tlie 
agent is dealing in his o ~ v n  behalf or has personal interest to serve, the 
knowledge of agent is  not imputable to the principal. Banlc v. Wells, 
187 N. C., 515; Grarly r .  Banli, 184 S. C., 158;  COT^. Corn. c. Bad;, 
164 N .  C., 357; Brite v. Penny, 157 N. C., 110. 

Here the Fi rs t  National Bank of Nen- Bern, seeking to secure addi- 
tional funds to continue a failing business, negotiates a valid paper 
which, on its face, is entirely proper arid eligible for discount by the 
plaintiff, but fails to disclose facts which might have prevented its dis- 
count, and thereby obtains advances from the plaintiff for its own pur- 
poses. The  New Bern bank was acting in its own interest, adversely to 
the plaintiff, in selling to tlie plaintiff the Kew Bern bank's property, 
and hence knowledge of bad faith, if any, on its par t  cannot in law be 
imputed to tlie Federal Reserve Bank. 

We appreciate the hardship resulting to the defendants from being 
deprived of the right to set off their deposit in the First  Sa t ional  Bank 
of New Bern against their note given to that  bank, but this right may 
not be iriroked to tlie detriment of the transferee of this note, who by the 
law merchant mas a holder in due course. 

The defendants' exceptions on the record before us cannot be sus- 
tained, and in the trial, we find 

KO error. 

I>. T. KKOWLES r. J. H. WALLACE (ORIGINAL PARTY PLAINTIFF). AXD J. H. 
REHDER, AED THE FEDERAL LAND BANK O F  COLUMBIA (ADDI- 
TIONAL PARTIES DEFENDANT). 

(Filed 4 November, 1936.) 

1. Ejectment 0 c- 
Evidence showing good record title in plaintiff, without any record 

evidence of title in defendant, held to support judgment for plaintiff for 
recovery of land. 
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2. Deeds B a- 
Where an instrument is required to be registered, no notice, however 

full and formal, will supply the place of registration. C. S., 3308. 3309. 

3. Betterments A d-Provision that contract to convey should be void if 
payments were not made held not to defeat claim for betterments. 

The vendor in a contract to convey represented to the purchaser that he 
had title to the land and agreed to sell upon payment by the purchaser 
of the contract price in installments, the contract providing that it  should 
be void if the purchaser failed to make the payments as  stipulated. The 
purchaser paid the first installments, went upon the la rd  and made im- 
provements thereon, but failed to make the last payments called for in the 
contract. The vendor did not have title, and the purchaser was ousted 
by the holder of the good record title. Held: The purchaser is entitled to 
recover from the vendor the amount paid on the purchase price, plus the 
value of the improvements, less the reasonable rental value of the prop- 
erty during the time the purchaser had possession, notwithstanding the 
provision for forfeiture, the vendor having induced the purchaser to  pay 
a part of the purchase price and make improvements under a contract 
which the vendor could not perform. 

4. Contracts E e- 
I'rovisions in a contract for forfeitures and penalties for its breach are  

abhorred by the law and are looked upon as  evidencing bad faith and 
fraud. 

APPEAL by J. H. Wallace f r o m  G ~ a d y ,  J . ,  and  a jury, a t  31arch Term,  
1936, of DUPLIN. Modified and  affirmed. 

T h e  issues submitted to  the  jury, and their  answers thereto, were as  
follows : 

'(1. I s  the  plaintiff L. T. I h o m l e s  the  owner aiid entitled to the 
possession of t h e  lands described in the  compla in t?  Ani;wer : 'Yes.' 

" 2 .  I s  the  defendant  J. 13. Wallace i n  the  wrongful and  unlawful  
possession of said lands so f a r  as  L. T. Knowles is  concerned? Answer : 
'Yes.' 

"3. W h a t  is  the  f a i r  rental  r a l u e  of said lands since 1 4  J a n u a r y ,  1935, 
u p  t o  the  present d a t e ?  Answer :  '$125.00.' 

"4. Did t h e  defendant J. H. Rehder  contract and  agree with J. H. 
Wallace to  sell t o  h i m  the  lands  i n  question under  the terms named i n  
the  wri t ten memorandum dated 30 September, 1933, and  pu t  h i m  i n  the  
possession of said lands under  t h e  terms of said memorandum ? Answer : 
'Yes.' 

"5. I f  so, did J. H. Rehder  wrongfully refuse to c a r r y  out the terms 
of said agreement as  alleged i n  the  answer of J. H. Wal lace?  -1nswer: 
'No.' 

"6. I'f so, what  amount  h a s  J. H. Wallace paid to J. H. Rehder  on  
t h e  purchase price of said l a n d ?  Answer :  '$278.29.' 
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"7.  I n  what amount, if anything, has the value of said lands been 
increased by reason of improvements placed thereon by J. H. Wallace? 
Anslr-er : '$200.00.' 
"8. What  was the fa i r  rental value of said lands for the years 1933 

and 19342 Answer : '$150.00.) " 
The judgmrnt of the court below is as follows: "This cause coming on 

to be heard a t  the March Term, 1935, of Duplin Superior Court before 
his Honor, Henry  A. Grady, judge, and a jury, and the jury having 
found for its verdict the issues and the responses thereto as set out in 
the record, i t  is hereupon considerrd, ordered, and adjudged, upon the 
verdict of the jury, that  the plaintiff L. T.  Knowles is the owner of in 
fee simple and is entitled to the immediate possession of the following 
described real estate, lying and being in Rose Hi l l  Township, Duplin 
 count^-, Pl'ortli Carolina, containing 26 acres, more or less (describing 
same). I t  is further considered, ordered, and adjudged that the plaintiff 
L. T.  Knowles recorer possession of said lands from the defendant J. H. 
Wallace, his agents, servants, and tenants, together with plaintiff's cost 
incurred, to be taxed by the clerk. Let m i t  of possession issue. I t  is 
further considered, ordered, adjudged, and decreed that  the plaintiff 
L. T. Knowles do hare  and recover of the defendant J. H. Wallace and 
his surety, E. J. Wells, the sum of $300.00, the penalty of the bond, to 
be discharged, however, upon the payment to the plaintiff by the de- 
fendant J. H. Wallace and his surety, E. J. Wells, the sum of $125.00, 
for rents, and the cost of this action to be taxed by the clerk. I t  is 
further consicierecl, ordered, and adjudged upon the verdict of the jury 
that the defendant J. H. Wallace take nothing by his cross action against 
the defendant J. H .  Rehder, and that  the defendant Rehder have and 
recover of the defendant J. H. Wallace his costs incurred, to be taxed by 
the court. Henry  A. Grady, Judge." 

The defendant J. H. Wallace made numerous exceptions and assign- 
ments of error and appealed to the Supreme Court. The material ones 
and necessary facts will be considered in the opinion. 

Beasley  &? S f e c e n s  for plainf i f f .  
D. L. Car l ton  for de fendan t  Fed. L a n d  B a n k  of Columbia.  
R i c e r s  D. J o h n s o n  for J .  11. Rehder .  
Oscar  B. T u r n e r  for J .  H .  Wallace.  

CLARKSON, J. (1 )  AS to the first three issues, we see no error. On 
14  January,  1935, the plaintiff purchased from the Federal Land Bank 
of Columbia, the land in  controversy, paying for same $1,500, i n  cash, 
including taxes. There was nothing on the records in the office of the 
register of deeds in Duplin County, X. C., where the land was situated, 



606 I K  T H E  S U P R E M E  COURT. [210 

showing that either of the defendants, J. H. Rebder or J. H. Wallace, 
had any interest i n  the land in  controversy. 

I n  Render v. Tel. Co., 201 K. C., 336, quoting from Bank v. Smith,  
186 N. C., at  p. 641, citing numerous authorities, is the following: 
"Where the registration of an  instrument is required, no notice to pur- 
chaser, h o ~ e v e r  full and formal, will supply tlle place of registration." 
C. S., 3308, 3309. 

(2)  There is neither allegation nor sufficient proof that tends, in any 
way, to connect the defendant The Federal Laud Bank of Columbia with 
the controversies involved in this action. 

I n  the record is the follo\ving: "This cause coming on to be heard 
before his Honor, Heiiry A. Grady, judge presiding, and being heard 
upon motion of D. L. Carlton, attorney for the defendant The Federal 
Land Bank of Columbia, for judgment that this action be dismissed as 
to said defendant The Federal Land Bank nf Columbia. It is ordered, 
therefore, that  The Federal Land Bank of Columbia be and it is hereby 
dismissed as a party defendant to this action, and that the said defendant 
recover i ts  costs incurred in this action, to be taxed by the clerk." There 
is no exception and assignment of error in the record to this judgment. 

(3)  The contest narrows itself down to a controversy between the 
defendants J. H. Rehder and J. H. Wallace. The dsfendant J. H. 
Wallace is uneducated, practically illiterate, and can read and write but 
little, and is able to do but little more than write his own name. 

The defendant Wallace offered in evidence, unobjectecl to, the follow- 
ing exhibits: "Exhibit A: 'This is to certify that I will buy the 26-acre 
farm, formerly the Kelson Young farm a t  Rose Hill, for the sum of 
$2,000, and agree to pay $100.00 by Nov. 1, 1933, and $100.00 by J u n e  1, 
and $150.00 by Nov. 1, 1934, and the balance per year same as in 1934, 
until the full amount is paid. I also agree to pay six per cent per 
annum on balance each year. I f  I fail  to make these payments same is 
null and void. J. H. Wallace.' This is the paper Mr.  Rehder pre- 
pared and handed to me. I saw him write i t  and he handed it to me :  
Exhibit B: 'This is to certify that I will buy the 26-acre farm, formerly 
the ru'elson Young farm a t  Rose Hill, for the sum of $2,000, and agree 
to pay $100.00 by Nor.  1, 1933, and $100.00 by J u n e  1, 1934, and 
$150.00 by Xov. 1, 1934, and the balance per year $250.00, same as in 
1934, until full amount is paid. I do agree to pay 6% per annum on 
balance each year. J. H. Rehder."' 

I n  the fourth issue, unobjected to, these memoranda were dated 30 
September, 1933. The defendant Wallace was let into the possession of 
the land in  the early part  of 1933. The memoranda were in the fall, 
30 September, 1933. The jury found that  Wallace paid Rehder on the 
purchase price of the land $278.29, and tlle improvements put there by 
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Wallace amounted to $200.00, making a total of $478.29. The deed to 
the Federal Land Bank of Columbia to plaintiff was made on 14 J a n -  
uary, 1935. Rehder's contract with Wallace called for $100.00 1 NO- 
vember, 1933; $100.00 1 June, 1934; $150.00 1 November, 1934. A total 
of $350.00 and interest. 

I n  the record is:  "Exhibit L: Card addressed to J. H. Wallace: 
'Wilmington, N. C., Oct. 12-33. Replying to your letter, the farm is 
my property. Please let me hear from you with payment. Best wishes, 
(signed) J. H. Rehder.' " 

Wallace testified: "He (Rehder) said he owned the land, that it mas 
his land.'' On the entire record there is no evidence that  Rehder ever 
had title to this land that  he agreed to sell to this illiterate man for 
$2,000, and which was later sold to plaintiff for $1,500. Now Rehder 
claims that Wallace cannot recover for the amount paid on the land, 
$278.29, and improvements, $200.00, for in the contract is the following: 
"If I fail to make these paynients same is null and void." 

I n  h t o n  v. Badham, 127 N.  C., 96 ( loo) ,  we find: "If the plaintiff's 
intestate entered upon the defeiidant's land under a parol contract and 
placed valuable and permanent improvements thereon, and the defend- 
ant, after such improvements were made, repudiates the contract and 
refuses to conrey, the plaintiff has an  equitable cause of action. . . . 
(citing authorities). The Court says in  many of these cases that  i t  
would be against equity and good conscience to allow the bargainor to 
repudiate his contract, and thereby to reap the benefit of the bargalnee's 
money and labor. . . . (p. 102-3). I t  seems to be settled by this Court 
that it may be done; and the cases cited show that  where a party is 
induced to go upon land and put valuable improvements thereon, by the 
owner thereof, upon a parol promise to convey the same to the party 
putting the impro~ements  on the land, and the owner a f t e r ~ ~ a r d s  refuses 
to convey, i t  is held by this Court to be a fraud upon the party so in- 
duced, and the Court will compel him to pay for such improvements." 

I n  Ballard v.  Boyefte, I71 N. C., 23 (26), citing many authorities, it 
is written: "It  is well settled that the owner of land who has entered into 
a contract of this character cannot repudiate the contract and retain the 
benefits which he has receired under it, xhether in  the form of money 
paid upon the purchase price or of the enhanced value of the land Ly 
reason of improvements." C a ~ t e r  v. Carter, 182 N.  C., 186; Pewy c. 
Xorfon, 182 N. C., 583; Eaton v. Doub, 190 N. C., 14  (22-23).  

The present case is in many respects similar to Insurance Co. v. COT- 
don, 208 N. C., 723, where i t  was held that  delivery of a contract to 
convey land is essential to constitute it a valid and enforcible agreement. 
I n  that  case Jones v. Sandlin, 160 N .  C., 150 (154), is cited, where it is 
said: "The general rule is that if one is induced to improve land under 
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a promise to convey the same to him, which promise is void or voidable, 
and after the improvements are made he refuses to convey, the party 
thus disappointed shall have the benefit of the improvements to the 
extent that they increased the value of the land," citing authorities. 

Rehder made a contract with Wallace that he could not perform. As 
he did not own the land the contract was impossible of performance. 
Wallace did not know this; in fact, Rehder wrote him Wctober 12, 1933 
-the farm is my property,'' and also told him that he owned the land. 
He induced Wallace to pay, as found by the jury, $278.29 on the land 
and make improvements in the sum of $200.00, on a contract which he 
could not perform. I t  is well settled in law and equity that a party 
injured can recover where a contract is brought about either by sup- 
pressio veri  or concealment of the truth or suggestio falsi. Is ler  
v. B r o w n ,  196 X. C., 685 (686). Now Rehder coniends that Wal- . , 

lace having failed to make the payments, the contraci, to convey was 
'(null and void." Wallace is evicted under an unquestioned title. Sup- 
pose Wallace had complied with the contract as contended for by 
Rehder, he could convey him no title, as he had none. I n  law, equity, 
and good conscience, Rehder should pay the amount paid to him by 
Wallace on the land-$278.29, and improvements, $200.00; total, 
$478.29, less the rental value of the land for 1933 and 1934-$150.00. 
The jury has found that the fair rental value of the lard for the years 
1933 and 1934 was $150.00. This should be deducted from the $478.29 
and judgment rendered for Wallace for $328.29. On all the evidence 
in the record, the answer to the fifth issue should have l~een "Yes," and 
the court below should have so instructed the jury. 

Under the contract in controversy, Wallace was to pay 6% iuterest. 
I n  the contract it is stated further that if he failed to :make these pay- 
ments "same is null and void." Both in law and equity forfeitures and 
penalties have always bcen abhorred and are usually looked upon as 
oppressive and evidencing fraud and bad faith. I n  8 R. C. L., part 
see. 117, page 568, speaking to the subject, it is said: "I t  is impossible 
to lay down any abstract rule as to what may or may nol; be extravagant 
or unconscionable to insist upon, for each case must in great measure 
depend on its own particular facts and circumstances. Generally speak- 
ing, in determining the reasonableness of the amount, the court will take 
into consideration the relation of the parties, their situation, the absence 
or presence of fraud or oppression, and the purpose the agreement seeks 
to subserve." 

For the reasons given, the judgment is modified and affirmed in ac- 
cordance with this opinion. 

Nodified and affirmed. 
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STERLIXG CHADWICK r .  IT'. B. BLADES A T D  THE TEXAS COMPAST. 
A CORPORATIOX. 

(Filed 4 Xorember, 1936.) 

1. Partition A a- 
Ordinarily, a tenant in common in realty or personalty is entitled to 

partition of the property. N. C. Code, 3213, 3215, 3253, 3253. 

2. Part i t ion A b- 

Tenants in common may make a valid agreement, either a t  the time of 
the creation of the tenancy or afterwards, whereby the right to lmrtition 
is modified or limited, prorided the wairer of the light to partition is not 
for an unreasonable length of time. 

3. Same-Tenant held t o  have limited his  remedy t o  sale of his interest 
and could not  maintain proceedings fo r  partition. 

The contract between tenants in common of a lease of a filling station 
provided that i f  one ten:mt desired to sell (Jr terminate the joint operntion 
of the filling station he should give the otlier tenant notice and a riglit 
to buy a t  a stipulated price for a period of fifteen days, and upon fnilure 
of the other tenant to purchase nithin the stipulated time, might sell to a 
third person. Thereafter, one tenant gave the otlier notice by letter, 
under the terms of the lease, and advised that if the right to buy were not 
exercised nithin the prescribed period lie would sell to a third person. 
Held: Under the terms of the agreement, correctly interpreted by the 
correspondence, the dissatisfied tenant waived his right to institntc pro- 
ceedings for the sale of the lease fo r  partition, but was limited to his 
right to sell his one-half interest to any person he chose, there being no 
unreasonable restriction upon alienation. 

APPEAL by plaintiff petitioner Ster l ing Chadwick f rom E ' r ~ t z c l l ~ ,  J., 
a t  Chambers, 1 2  March,  1936. F r o m  C ~ a v m .  Aiffiri~ietl. 

T h i s  is  a petition instituted by plaintiff against tlir defendai~ts ,  and 
especially against ITT. B. Blades, bcfore the clerk of the Superior  ('ourt 
of Cral-en County, N. ('., to  sell p c ~ s o ~ ~ a l  property f o r  (livi.;ion. T h e  
defendant Bladcs denied the matrri:il :dlegations of the plaintiff's peti- 
tion and a s  a fu r ther  defense set u p  a contract between the  plaintiff and 
Blades, dated 28 April,  1932. T h e  mater ial  par t s  to he eonsidercd on 
this controversy a r e  as  fol lo~vs ( termed a lease contract betneen Blades 
of the first pa r t  and  Cliadwick of t h e  second p a r t )  : 

"The said p a r t y  of the first pa r t  has  bargained, sold, and by these 
presents does bargain, sell, and  convey to the said p a r t y  of the second 
par t  a one-half undivided interest i n  and to t h a t  cer tain lease f rom J. B. 
Dawson and  wife to  W. B. Blades, said lease being recorded 28 -1pri1, 
1932, ill the  records of the office of the Register of Deeds of Cral-en 
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County, in Book 30.2, page 447, together with all the rights, benefits, and 
privileges granted in said lease to the party of the firrlt part by J. B. 
Dawson and wife, together with a one-half interest in all buildings 
erected on said property. 

"This conveyance is subject, however, to all the conditions, provisions, 
and rrlstrictions appearing in said lease, and for the purpose of making 
this instrument more definite, said lease referred to as being the lease 
from J. B. Dawson and wife to W. B. Blades, recorded in Book 302, 
page 447, is hereby made a part of this instrument in at; full and ample 
manner as though the same was written herein, and it is the intent and 
purpose of this instrument to convey a one-half interest in the entire 
lease hereinbefore referred to. . . . 

('It is further understood and agreed and made a part of the considera- 
tion of this instrument that should the said party of the second part at 
any time become dissatisfied or decide to sell or separate himself from 
the operation of said filling station located on the land hereinbefore 
referred to, then, and in that event, the said party of the first part shall 
have the right and privilege of buying the interest held by the party of 
the second part for the sum of One Thousand Dollars, should he so 
desire, but should the party of the first part refuse to h y  and pay for 
said interest held by the party of the second part after the party of the 
second part giving the party of the first part fifteen days' notice of his 
desire to sell, then in that event, the said party of the second part shall 
have the privilege of selling or disposing of his interest in said lease 
hereinbefore referred to, to any other person he may dcsire." 

Defendant Blades admitted he received the following letter: 

"Beaufort, S. C. 
"August 24, 193.7. 

"Mr. W. B. Blades, 
"Xew Bern, N. C. 

"Dear Mr. Blades: As provided in that certain lease or contract 
between you and me, dated April SSth, 1932, relative to service station 
in New Bern, K. C., I desire to sell my one-half interest in the same, 
and therefore, I am giving you the privilege of buying the same by pay- 
ing tho sum of $1,000 to me as provided under the terms of said lease. 
I n  the event that you do not buy the same at this price within the next 
1 5  days, I shall dispose of my interest as it may appenr to my best 
interest. This notice is given as provided for under the terms of the 
said lease. This notice.1 am sending by U. S. Postal Registered letter, 
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and I hope you will let ine hear from you at once, or within 15  days 
after the same is received by you. With best wishes, I am, Yours truly, 

STERLIKG CHADWICIC." 

Since the filing of the petition, the plaintiff petitioner has died and 
his administrator and heirs a t  lam were made parties plaintiff and 
adopted the pleadings filed by Sterling Chadmick. There is no evidence 
on the record inrolring The Texas Co. 

The clerk signed the judgment dismissing the petition, and plaintiff5 
excepted, assigned error, and appealed to the Superior Court. The 
court below rendered the folloning judgment: "This cause coming on 
to be heard and being heard before his Honor, J. Pau l  Frizzelle, resi- 
dent judge of the Fi f th  Judicial District, at Chamhers, upon the appcal 
of the petitioner from the judgment of the clerk of the Superior Court 
of Craven County, heretofore rendered in this cause, dismissing the 
petition of the petitioner; and i t  appearing to the court that  the prti- 
tioner is not entitled to the relief prayed for, and that  the judgment of 
the clerk of the Superior Court heretofore rendered in this cause, 
should be affirmed: I t  is hereupon considered, ordered, and adjudged 
that  the judgment heretofore rendered by the clerk of Superior Court of 
Craren County in this cause be and the same is hereby affirmed, and 
the said petition be and the same is hereby dismissed, and the costs 
taxed against the petitioner. This 12 March, 1936. J. Pau l  Frizzelle, 
Resident Judge of the Fi f th  Judicial  District." 

The plaintiffs excepted to the judgment as signed and appealed to the 
Supreme Court. 

C. R .  Wheatly and W. B. R .  Guion fo r  plaintips. 
R. E. Whitekurst for  defendants. 

C L A R I ~ ~ O X ,  J. N. C. Code, 1935 (Michie), section 3213, is as follows: 
"Partition of Real Property-Partition is a special proceeding.-Parti- 
tion under this chapter shall be by special proceeding and the procedure 
shall be the same in  all respects as prescribed by lam in special proceed- 
ings, except as modified herein." 

Section 3215: "One or more persons claiming real estate as joint 
tenants or tenants in common may have partition by petition to the 
Superior Court." 

Section 3253 : "Partition of Personal Property-Personal property 
may be partitioned; commissioners appointed-When any persons en- 
titled as tenants i n  common, or joint tenants, of personal property desire 
to h a ~ e  a division of the same, they, or  either of them, may  file a peti- 
tion in the Superior Court for  that  purpose; and the court, if it think 
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the petitioners entitled to relief, shall appoint three disinterested com- 
missioners, who, being first duly sworn, shall proceed within twenty days 
after notice of their appointment to divide such property as nearly equal 
:is possible among the tenants in common, or joint tenants." 

Ordinarily, a petition can be filed before the clerk of the Superior 
Court to partition property either real or personal under the above pro- 
~ , i s io i~s  of the statute. Barber I>. Barber, 195 N .  C., 711. The petition 
was to sell for tlirision. Section 3255.  

I n  A. c! E. Anno. Cases, Vol. 30, p. 402, note, citing a wealth of au- 
thorities, n e  find: "As a general rule it is  a matter of right for a tenant 
in common to ha re  partition. But  it is well established that a cotenant 
may n a i w  his right to partition by a n  express or implied agreement. 
. . . Equity will not award partition a t  the suit of one in ~ i o l a t i o n  of 
his on11 agreement, or in violation of a condition or restriction imposed 
on the estate by one through whom he claims. The  objection to parti- 
tion in such cases is in the nature of an t'stoppel. Ilill c. R e ? ~ o ,  112 
Ill., 154, 54 Am. Rep., 222. Statutes tleclariilg that  joint tenants or 
tenants in common shall have a right to partition were rever intended to 
interfere with contract between such tenants modifying or limiting this 
otherwise incidental right, or to ~ e n d e r  it incompetent for parties to 
make such contracts, either a t  the time of the creation of the tenancy or 
afterwards. -leery 1 % .  I ' n p e ,  12 Nich., 540. . . . While the right to 
partition may be ~ ~ a i v e d  it seems that the waiwr  must be for 3 reasou- 
able time. A contract among cotenants that neither they nor their heirs 
or nssiglis will ever institute proceedings for partition has been held void 
as an ui~rcasonable restraint on the use and enjoyment of the land." 

I n  the agreement between Chadwiclr and Blades, v;hei~ C h a d ~ i c k  pur- 
c.liased the interest, i t  was clearly stated: "Then, in tha ;  e ~ e n t ,  the said 
party of the secoiid part shall ha re  the privilege of sell ng or disposing 
of his iuterest in said lease hereinbefore refcrred to, to any other person 
he may desire." 

111 the letter from Cliadnick to Blades, he evidently fully realized the 
~ ~ i e a n i ~ ~ g  of the contract and said:  "In the event that  you do not buy 
the same a t  this price within the next 15  days, I shall dispose of my 
interest as it may ap1)ear to my best intere5t." 

The plaintiff agreed to the provisions of the lease from Dawsoli to 
Blades. H e  k i i e~ r  the lrind of business and property lie was purchasing 
-oiie-half u l id i~ided iiiterest-and agreed with Blntles that  if he 
(Blades) did not purchase from him the interest in thc lease he could 
tlisposc of it "to any other person he may desire." TChe contract is  
unusual, but so written, no douht, on account of the n a t l r e  of the busi- 
ness. a i d  the lease agreement betneen Dawson and Blades, the prori- 
sions of which Cliad~vick agreed to ;  but we construe and do not make 
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contracts.  Wc do not th ink  it is  T oid as  res t r i c t i i~g  a l i e n a t i o ~ ~ .  Chad- 
n i c k  could scll to  anyone he m a y  desire. In his  letter he coilstrued the 
agreement t h a t  h i s  rights a f te r  Blades' refusal. was to (1ispo.e of h i s  
interest "as i t  m a y  appear  to  my best iutcrest," to cell under  the  con- 
tract-not par t i t ion.  

F o r  the reason. g i ~ e n ,  tlie jutlgnlerlt of the court below is 
Affirmed. 

STATE v. TVIIIIJE TATE. 

(Filed 4 November, 1936.) 

1. Homicide G d-Testimony t h a t  witness identified accused prior to  trial 
i n  his absence held competent a s  corroborating her  testimony a t  trial.  

Where a witness upon the trial identifies tlle accused as  the man who 
shot and killed her companion and assaulted her, testimony that. 1)rior to 
the trial, she told the sheriff, in the absence of the accused, that the voice 
of the accused, vhom she had heard talking in the sheriffs office, was 
the voice of the man who had conlmitted thc crime, is compett.nt ns trnd- 
ing to corroborate her testimony a t  the trial. 

2. Homicide G d-Testimony t h a t  accused was frequently seen prior t o  
homicide a t  scene of t h e  crime on  lonely road held competent. 

Testimony that accused had been frequently seen near the scene of the 
homicide on a lonely road a t  nighttime within a few weeks of the homi- 
cide, and that on one occasion about two weeks prior thereto be h:td firctl 
a pistol a t  the witness as  he D P S S ~ C ~  the scene of the crime. I S  hr ld  com1)e- 
tent as  tending to identify tlie accused as  the per~e t ra tor  of tlle crime. 

3. Criminal Law G 1-Where evidence shows tha t  confession was volun- 
tarily signed, a n  exception t o  i t s  admission in evidence cannot be  
sustained. 

T h e r e  there is no eridence that the confession of the atcn.ed. 1unde to 
the officer having him in custodj, \ \ a s  made undel the influence of T io- 
lence, or threats of violence, or lulder tlle inducement or hope of a re\!arcl, 
but the evidence shows that the confession was freely nnd vol~mt,irily 
signed by accused, the co~lfession is competent, and an exceptio11 to its 
admission cannot be suytained. 

4. Homicide H c- 
Where all the eridence discloses that tlie crime \yas murder in the first 

degree, i t  is not error for the trial court to fail to  submit to the jury the 
question of defendant's guilt of lesser degrees of the crime. 

, ~ P P E A L  by defendant f rom E'?'izzc&?, J., a t  X a r c h  Term,  1936, of 
PITT. X o  error .  
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This is a criminal action in which the defendant 'Willie Tate mas 
tried on an indictment for the murder of Slexander Warren. 

Tliwe was a rerdict that tlie defendant is guilty of murder in the first 
degree. 

From judgment that he suffer death by means of asphyxiation, as 
prescribed by statute, the defendant appealed to the Supreme Court, 
assigning errors in the trial. 

L L t f o ~ n e y - G e n e r a l  Seawel l  and  Assistant Attorney-General ;IIc.lIullan 
for fhe S t a f e .  
R. (3. 7 T r o ~ t l ~ i n g i o ~  for de fendan t .  

C o s x o ~ ,  J. Ilt  the trial of this action, the evidence showed that at 
about 11 o'clock on the night of 28 February, 1936, as he sat in his 
automobile which x a s  parked on a public road near the city of Green- 
~ i l l e ,  in Pi t t  County, N. C., Alexander Warren was shot and killed by 
a man who had suddeuly opened the right-hand door of his automobile, 
and after shooting the deceased, had assaulted a young woman, who was 
sitting beside hiin at tlie time he was shot, with intent to commit rape. 

Miss Helen Phelps, a witness for the State, testified ,is fo1lo~r.s: 
('I lire in Greenrille and am nineteen years of age. I knew Alexander 

Warren. He  and I were engaged to be married to each other. 
"I saw him on the night of 28 February, 1936. Caswell Brown and 

Xiss Xargaret Hardy came to my home at about 8 :30 0'1:lock that night. 
I mi i t  with them to Dal Cox' filling station, nhere w e  met Alexander 
Warren. We rode around together in an automobile until about 10 :30 
o'clock, when Caswell Brown and Miss Hardy left us. Alex and I then 
drove in his automobile out on the road leading frorn the Falkland 
Highway to the Fair  Grounds. H e  parked his automobile on this road, 
and turned on the radio. I was sitting beside him, on his right. As he 
was dialing the radio, the right-hand door of the auton~obile mas opened 
suddenly, and a man put his arm around my shoulder. As lie did so, I 
cried out, and Ales started to rise from under the wheel. At that 
moment, a pistol was fired. The man then dragged me from the auto- 
mobile and assaulted me. He  did not succeed in his attempt to rape me. 
I attempted to escape from him, and he kept saying to me, 'Be quiet. 
All right, all right.' An automobile drove up while he was attempting 
to rape me, and he ran off. I returned to the automobile and found 
Alex unconscious. I did not know that he was dead. I got into the 
automobile and pushed Alex from under the wheel. I then drove to 
Dal Cox' filling station. I there discorered that Alex was bleeding. 
Some one took me first to the sheriff's office, and then to the hospital. 
I showed the slicriff tlle scratches and bruises on my person and told 
him what had occurred. 
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"Several days after that  night, at his request, I went to the sheriff's 
office. When I got there he told me to stand outside the door. The  
door was cracked. As I stood there 1 heard the voices of two persons 
who were talking in the office. I recognized the roice of one of these 
persons as the voice of the man who had shot Alexander TVarren and 
assaulted me on the night of 28 February, 1936, and so informed the 
sheriff. I t  was the ~ ~ o i c e  of the defendant. I then saw the defendant 
and identified him by his voice and by his  physique as the man who 
shot Alexander Warren and assaulted me. I am positive that the de- 
fendant is the man." 

S. A. Whitehurst, sheriff of P i t t  County, a witness for the State, 
testified as follows : 

"I was called about 11:40 o'clock on the night of 25 Februarx, 1936. 
I went to the door and found Xiss  Phelps and some gentlemen in  an 
automobile near the jail. She \%as very nervous. She told me that  she 
had been assaulted. I went to Dal  Cox' filling station, and there 
found the dead body of Alexander Warren.  H e  had been shot i n  the 
right shoulder. The  pistol ball liad cut the artery above his heart, and 
had lodged in his ribs. I turned the body over to the undertaker and 
went back to the hospital, where I talked with Niss  Phelps. I then 
went to the place where she said she had been assaulted. I fuund where 
an  automobile had been parked on the road. I saw tracks of a man and 
a woman leading from the place where the automobile had been parked 
for a distance of about 126 yards. There were signs of a struggle along 
the path made by the tracks. I found articles of underclothing which 
appeared to have been torn from the person of a woman. When I saw 
Miss Phelps in the automobile that  night a t  the jail, there lvere scratches 
and bruises on her person. Her  clothing had been torn. 

i' A few days later-within a week-I arrested the defendant Willie 
Tate  in  Greenville, and took him to my  office. I sent for Xiss Phelps. 
When she came to my office, I requested her to stand outside the office 
near a door wl~ich  was cracked or partly opened. While she stood there, 
I questioned the defendant and another man in  my office. The defend- 
ant  denied any knoxledge of the crime. After she had heard his roice 
through the door, Miss Phelps told me that  she recognized his voice as 
the voice of the man who had shot Alexander Warren and assaulted her 
on the night of 25 February, 1936. She said, 'Sheriff, that's the man.' 
I said, 'Let's be sure.' She replied, 'I am positive.' She Tms then 
taken into the presence of the defendant and said to him, 'You are the 
man  who killed my  companion and assaulted me on the night of 28 
February, 1936.' H e  denied that  he was the man, but subsequently 
admitted to me that  he was prcst3nt when Alexandw Warreli n.as shot 
and when Niss Phelps was assaulted. 
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'(A few minutes after Miss Phelps had identified him as the man who 
had shot and killed Alexander Warren, the defendant made a statement 
to me, in the presence of Mr.  George Clark and my  secretary, Miss 
Barr .  S o  threats were made or rewards offered to tlie defendant to 
induce him to make this statement. The  statement mas written down by 
Miss I h r r  and signed by the defendant." 

The  w i t t e n  statement signed by the defendant mas offered in evidence 
by the State. I n  this statement the defendant said that  on the night 
of 25 February, 1936, he, Otis Watson, and George Lee were at a to- 
bacco barn near the public road leading from the F a l k l ~ n d  Highway to 
the F a i r  Grou~iifs; that their purpose was to rob persons who might pass 
along the road in automobiles; that when an  automobile in which a man 
and woman were riding stopped on the road and parked, he, Otis Wat-  
son, and George Lee went to the automobile. H e  said : "George Lee 
opened tlie door and Otis Watson shot the man. George pulled the 
woman out of the automobile. He and I dragged her up  the road a 
little piece. George tore her bloomers off. We both threw her down 
and tried to get on her. Otis saw an  automobile coming and whistled. 
I ran  across the field to the road. I fell into a ditch and got my shoes 
muddy. I then weut home and washed my  shoes.'' 

There n-as evidence offered by the State tending to corroborate the 
testimony of both Xiss  Phelps and Sheriff Whitehurst both as to the 
commission of the crime charged in the indictmelit and as to the identity 
of the defendant as the man who committed the crime. 

No t4tlence mas offered by the defendant. On his appeal to this 
Court, he assigns as  error:  (1 )  The admission, over his objections, of 
evidence tending to show that  Miss Phelps told the sherifl' in the absence 
of the defendant that  she recognized his voic.e, while he was talking in 
the sheriff's office, as the voice of the man who had shot and killed dlex- 
ander Warren on the night of 28 February, 1936; ( 2 )  'The admission, 
over his objections, of evidence tending to show that the defendant had 
been frequently seen in the nighttime a t  or near tlie plare of the homi- 
cide, during the two or three weeks preceding the homicide; and (3)  The  
admission, over his objection, of the statement signed by the defendant, 
admitting that  the defendant mas present a t  the time the homicide was 
committed. 

Tliesc. assignments of error cannot be sustained. S o  reasons are 
given or authorities cited in the brief filed in this Court on behalf of 
the defendant i n  support of these assignments of error. Rule 28, Rules 
of Practice in the Supreme Court. 200 N. C., 831. 

Miss Phelps at the trial identified the defendant as the man who com- 
mitted the crime charged in  the indictment. The testimony tending to 
show that she told the sheriff in the absence of the defendant that the 
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voice of the defendant, n h i c h  she heard while lie was ta lking i n  the  
sheriff's oflice, n a s  the voice of the m a n  ~ v h o  had  shot and killed Ales- 
ander  W a r r e n  on t h e  night  of 28 February ,  1936, was competent as  
evidence tending to corroborate her testinlony a t  the  t r ia l .  

T h e  tcstinlony of I k e  -1nderson t h a t  lie had  seen the  defendant a t  least 
ten or  twelve times near  the scene of the  homicide, dur ing  the night t ime 
and  ~ i t l i i n  a fen. xecks  p i o r  to  the  homicide and  tha t  on one occasion 
about two weeks before the homicide the  defendant  had fired a pistol a t  
the witness as  he ~ a s s e d  the scene of the homicide i n  his  automobile, 
was  competent as  e ~ i d e n c e  tcnding to identify the defendant as the m a n  
~ h o  committed the cr ime charged i n  the  indictmelit. See Sfafe v. Xil- 
Ter, 189 AT. C., 695, 128  8. E., 1. 

There  was n o  evidence tending to show tha t  the clefendant made the 
statenlent which n a s  offered i n  el-idence by the S t a t e  under  the  influence 
of violeilcc or threats  of violence, or under  the irltiucement of a r e w a d  
or the 21ol)e of a re~vart l .  T h e  uncontradicted evidence shows tha t  the  
statement was made, and w11e11 reduced to writing, was signed by the  
defenilant, freely and 1 oluntarily. F o r  tha t  reason i t  was competent a s  
evidence against the  defendant, althougk made by h i m  to the  officer who 
had hiin ill custod~-.  See Sfafe c. G'rier, 203 3. C., 586, 166 S. E., 387. 

A11 the e d e n c c  a t  the t r i a l  sliowed tha t  the  hornicide was murder .  
Tlierc was no evidence tending to slio~i- tha t  the homicide Tvas nian- 
slaugltter. T1m.e rr as  tltt3refore no error  i n  the ~ i l s t ruc t ion  of the court 
to the ju ry  n i t h  rcspcct to the  w r d i c t  \ ~ h i c h  they should return,  on the 
facts  as  they should find them to be f r o m  all the el itlence. See State e. 
h'atferfield,  207 N. C'., 118, 176 S. E., 46G. 

T h e  judgment is affirmed. 
S o  error .  

(Filed 4 Kovember, 1036.) 

1. Clerks of Court 9 &Legislature has power to proride that assistant 
clerks may perform statutory duties of clerks. 

While the clerk of the Superior Court ii: 21 wnstitution;~l officer. the 
duties of clerks are  prescril~etl by htntute, n i th  the exception of the duty 
to fill racancies in the office of justice of th? pence by appointment. and 
the Legislature, as  creator of the st:ltutory duties of clerks, may prescribe 
that such duties may be perfor~ned by as'istant clerks, N. C. Code, 934 
( a ) .  et seq., ch. 32, Public L a n s  of 1021. and an attack upon the a ~ ~ p o i n t -  
melit of a guardian for an incompetent by an assistant clerk on the 
ground that  the statute delegating the pon ers of clerks to assistant clerks 
is nnconstitutional is untenable. 



618 I X  THE SUPREME COURT. [210 

Insane Persons C a-Service of summons is not necessary to appoint- 
ment of guardian for incompetent. 

Where a person has been adjudged a n  incompetent a t  a hearing upon a 
petition and answer properly filed after service of notive and a copy of 
the petition upon the alleged incompetent, N. C. Code, 22%, the service 
of summons npon the incompetent or her guardian a d  litem is not neces- 
sary to the appointment of a guardian for the incompetent, since the 
service of notice and petition under the provisions of the statute serves 
evcbry function of a summons, and since the acceptance of service or 
notice and the filing of a n  answer to the petition by the guardian a d  l i tem 
waives any further service of summons or notice. 

Same-Failure to notify relatives of alleged incompetent of hearing is 
an irregularity, but does not render appointment of guardian void. 

While the failure to notify the relatives of an alleged incompetent of 
the hearing to determine her competency is an irregularity, C. S.. 2156, 
such irregularity does not render the appointment of a guardian in the 
proceedings void, but gires the relatives an opportunity to attack such 
appointment, and where, upon such attack, the court finds upon supporting 
evidence that  the guardian appointed is a fit and suitable person, the 
relntives a re  not entitled to the removal of the guardian. 

Same: Attorney and Client C +Evidence held to support finding that 
same attorney did not act for adversary parties. 

Jtovants attacked the appointment of a guardian for an incompetent 
in this proceeding on the ground that the same attorney acted for both 
the guardian a d  l i t em  and the original petitioner who was later appointed 
guardian. The trial court found upon supporting evidence that  the attor- 
ney for the original petitioner merely assisted the guardian a d  l i tem in 
drawing the answer to the petition a s  a matter of courtesy, that the 
answer drawn denied all the material allegations of the petition and 
fully protected the rights of the alleged incompetent, and that a t  no time 
did the attorney for petitioner act or attempt to act as  counsel for the 
alleged incompetent or her guardian ad l i tem. Held:  The findings, sup- 
ported by evidence, sustain the court's ruling refusing to remove the 
guardian on the ground that the same attorney acted for both the peti- 
tioner and the guardian ad l i tem. 

Evidence H a-Testimony of declarations in this case held properly 
excluded as hearsay. 

The relatives of an incompetent moved for the removal of the guardian 
on the ground that he mas supporting the incompetent from her own 
estate while under a personal obligation to support her under the terms 
of a prior contract with her. The only evidence of the alleged contract 
offered was testimony that the wife of the guardian had stated prior to 
her death that she and her husband were to take care of the incompetent 
for her life in consideration of certain real estate theretofore deeded to 
them, and testimony that  the incompetent, prior to the adjudication, had 
stated that she was to be taken care of by the guardian and his wife a s  
long a s  she lived. H e l d :  The evidence was properly excluded upon objec- 
tion as  hearsay, the testimony not coming within any recognized exception 
to the general rule. 

CLARKSOS, J., took no part in the consideration or decision of this case. 
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APPEAL by the petitioners and morants in the cause from A l l ~ y ,  J., at  
May Term, 1936, of ROWAK. Alffirmecl. 

T i l l e t f ,  T i l l e t t  d K e n n e d y  for petit ioners and movan t s ,  appel lanfs .  
S f a h l e  h 'nn a n d  T .  G. F u r r  for respondent ,  appellee.  

SCEIEKCI~, J. This is an appeal by the petitioners and movants from 
a judgment entered by the judge presiding affirming judgnlcnt of the 
clerk of the Superior Court denying the petition mid motion in the cause 
to have the appointment of E. L. Mcdlister as guardian of Mrs. Mary 
T. Barker declared roid, and to remove him as guardian and have an- 
other guardian or trustee appointed for Nrs .  Barker in his stead. 

I t  is admitted by the parties that  the hearing preceding the appoint- 
ment of the guardian was conducted by Blanche Lampert, assistant clerk 
of the Superior Court of Rowan County, and that  the order appointing 
such guardian was made by said assistant clerk. Tlie petitioners assail 
by proper exceptive assignments of error this appointment and contend 
that it is void for the reason that  s t d o n s  9312(a) p t  seg., N. C. Code of 
1935 (Michie) (Chap. 32, Public Laws 1921), authorizing the appoint- 
ment of assistant clerks of the Superior Court contravenes the Constitu- 
tion of Nor th  Carolina. I t  is the contention of the appellant that  since 
the office of clerk of the Superior Court is a constitutional office, the 
powers and duties of that  office cannot be delegated or given to another 
by legislative enactnlent. Such might be true if such powers and duties 
were given to and fixed for the clerks of the Superior Court by the 
Constitution, but not so when such powers and duties exist only by virtue 
of statute. Powers and duties which are creatures of the legislature 
may be taken away, modified, or given concurrently to others by the 
same poner that  creates them. Tlie creatures are not be-ond the con- 
trol of their creator. ,111 examination of the Constitution of S o r t h  
Carolina reveals the fact that  the only pover or duty of a clerk of the 
Superior Court mentioned therein is in Article IT, section 28, which 
p r o d e s  that vacallcies in the office of justice of the peace shall be filled 
by appointment by the clerk of the Superior Court, and this function of 
the office, n7e apprehend, must still be performed by the clerk alone. 
N a n y  of the powers and duties of clerks of the Superior Court are 
enumerated in  section 938 of the Consolidated Statutes. Theie are 
given and fixed by legislative enactment, and there is no constitutional 
barrier to the Legislature's taking alTay, adding to, or modifying them; 
or authorizing then1 to be exercised and performed by another. The 
Legislature exercised this latter authority when i t  provided that  upon 
appointment and qualification of an assistant clerk he "shall be as fully 
authorized and empowered to perform all the duties and functions of the 
office of clerk of the Superior Court as the clerk himself." 
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We are of the opinion, and so hold, that the statute, ch. 32, Public 
Laws 1921, authorizing the appointment of assistant c1l:rks of the Supe- 
rior Court and authorizing them to perform the duties and functions 
of the office of the clerk of the Superior Court was a valid and constitu- 
tional exercise of the legislative power of the General A3sembly of North 
Carolina, and that  the assignments of error assailing such enactment 
were properly overruled. 

The appellants assail by proper assignnients of error the proceeding 
in which the guardian was appointed for the reason that no summons 
was issued and served upon the alleged incompetent or her guardian 
ad lifem. Section 2285, S. C. Code of 1935 (Michie), under which this 
proceeding was instituted, p r o d e s  that  "any person, in behalf of one 
who is deemed an  . . . incompetent from want of understanding to 
manage his own affairs . . . may file a petition hefore the clerk," 
and, after such petition has been filed, the clerk, upon notice to the 
supposed incompetent, shall issue a n  order to the sheriff commanding 
him to summon a jury of twelve men to inquire into the state of such 
alleged incompetent. The record discloses that such a petition was filed 
and such a notice signed by the clerk was served on Mrs. Mary Y. 
Barker, the alleged incompetent, by the sheriff of Rowan County, and 
that  she was thereby notified to appear before the clerk a t  the time and 
place named, if she so elected, to present evidence touching her com- 
petency to manage her affairs, and to show cause, if any she had, why the 
prayer for the appointment of a guardian of her affairs contained in the 
petition should not be granted. The  notice served on Mrs. Barker mas 
acconlpanied by a copy of the petition. 

The question as to whether this proceeding be ez p ~ r t e  or adverse is 
immaterial, since the effect of the statute (C. S., 2285) is to provide 
that  the proceeding may be commenced by the filing of the petition, and 
that the inquisition may be held upon the notice therein provided being 
served upon the alleged incompetent, thereby dispensing with the neces- 
sity of issuing a summons. The  notice to the incompel.ent to appear a t  
a time and place named to  present evidence and show {cause, if any she 
could, why she should not be declared incompetent serwd every fuilction 
of a summons. 

,Iny further summons or notice was waived by the guardian ad litem 
not only by the following words: "I do hereby accept service of the 
petition in this cause, and do hereby waive a n 1  and all other notice of 
service thereof," but also by the actual filing of an answer to the petition. 

The assignments of error based upon refusal of the court to remove 
the guardian for the reason that no suminor~s l i d  been ssued and served 
were properly overruled. 
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The appellants by proper assignnleiits of error assail the appointment 
of E. L. I\lcAllister as guardian for Mrs. Barker because the clerk failed 
to notify tlle relatives of the alleged incompetent of the proposed hearing 
to determine her competency to attend to her own affairs, as is provided 
in C. S.. 2156. While this failurc may have constituted an irregularitx, 
it did not render the appointment of the guardian void. In re Pcr~ker,  
1 4  s. C., 1 The effect of the irregularity n a s  to prevent the all- 
pointn~ent from beiiig conclusive as to such relatives, and to give to them 
an opportunity to attack such appointrnellt vhich they, as m o ~ a l i t s  in 
this cause, have clone. Ho~vever, the court, upon consideration of the 
evidence offered, has found that  the guardian appointed is a fit and 
suitable person, a i d  that the molants have failed to show sufficient 
grounds for hls removal. These assigliments of error cannot be sustained. - 

The appellants hy propcr assignments of error assail the appointment 
of the guardla11 upon the alleged ground that  the same attorney who 
actctl for tlic original petitioner, n h o  n a s  appointed guardian, acted 
likev isc for the guardian ad l i t em .  The judge made the following addi- 
tional finding of fact : "1. That  in the drafting of said answer the said 
I r a  R. Swicegood, guardian ad litew~, received tlle assistance of T.  G. 
Fur r ,  Esq.. attorney for E. L. NcAlister, the said I r a  R. Swicegood and 
T. G. F u r r  occupying adjoining offices; that such assistance as was 
rendered by the said T.  G. Fur r ,  Esq., Tias done as a matter of profes- 
sional courtesy, conlmon and general in tlle practice of the profession, 
and a t  no time did the said T .  G. E'urr, Esq., act, or attempt to act, as 
counsel for the said I r a  R. S~vieegood, guardian ad lifem, or his ward, 
Mrs. X a r y  T. Barker, and the court further fintls as a fact that the 
ansner of the said guardian ad l i f c i n  is a proper answer in  tlie cause 
and fully protects her rights and interests." The answer filed by tlie 
guardian ad I~tem, which denied every material allrgation of the original 
petition and prayed "that the relief demanded in the petition be denied," 
together nit11 the evidence in the cause, n a s  sufficient to support the 
foregoing finding of fact by the judge, and his finding is therefore 
affirmed. and the assignnlents of error based upon the contention that the 
guardian ad [ ( f e r n  acted for both parties are overruled. 

The appellants by proper assignments of error assail the appointment 
of E .  L. JlcAllister as guardian of Xrs .  Mary T. Barker upon the 
ground that he is disqualified to act as sac11 guardian by reason of thc 
existellcc of a contract bctrcen hiin and Mrs. Barker whcrebv he is 
obligated to support her during her life, and that  he, as guardian, ia 
ilon supporti~ig hcr out of llrr own funds. Practically the only eridencc 
offered of the existence of such contract was that tending to show that 
Mrs. Carrie Young hZcAlister, ~ v i f e  of E. L, Mc-llister, prior to her 
death in 1931, had stated that she and her husband were to-take care of 
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Mrs. Barker as long as she lived in  consideration of certain real estate 
deeded to her by Mrs. Barker, and that  Mrs. Barker had stated that  she 
was to be taken care of by Mr. and Mrs. McAlister as long as she lived. 
Upon objection, this evidence was excluded. This ruling mas manifestly 
correct, since the eridence was clearly hearsay, and comes within none 
of the. recognized exceptions to the rule that  hearsay widence is inad- 
missible. These assignments of error were properly overruled. 

W e  hare  considered the 34 assignments of error, covering the 69 
exceptions in the record, and are of the opinion that thwe was sufficient 
evidence to support the findings of fact by the clerk, and the additional 
findings of fact by the judge, and that  these findings support the conclu- 
sion and judgment of his Honor "that the said E. L. Mcd i s t e r  is the 
duly and regularly appointed guardian for N a r y  Y. Barker in a pro- 
ceeding properly instituted and conducted, and that the said E. L. 
Mcillister is a fit and suitable person to act as said guardian and has 
properly discharged his duties as such." 

The judgment of the Superior Court is 
Affirmed. 

CLARI~SOK, J., took no part in the consideration or decision of this case. 

(Filed 4 November, 1936.) 

1. Executors and Administrators A a- 
The nominee of deceased's nearest of liin will be appointed adminis- 

trator, if a fit and suitable person, as against those of lesser degree of 
kinship. provided that no person of the same class as  the nest of kin 
renouncing the riglit files a personal application for appointment. C. S., 6. 

2. Same- 
Construing C. S., 20. 16, 15, together, the legislative intent is manifest 

that s is  ~nonths after the death of testator is a reasonable time within 
which application sliould be made, in prolJer instances, for appointment of 
aclministrator c. t. a. 

3. Same-Legatee failing to apply for appointment \vilthin six months 
after testator's death waives right to be appointed administrator c. t. a. 

Where a legatee entitled to preferential appointment as administrator 
c. t .  a., under the provisions of C. S., 22, as amended by ch. 63, Public 
Laws of 1923, fails to object to the appointment of the brother of testator 
as administrator c, t .  a., but waits until after the death of the admin- 
istrator appointed more than a year after testator's death before asserting 
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his right and renouncing in favor of a third person, the legatee has waived 
his right, under the statute. and his nominee is not entitled to appoint- 
ment as against the nominee of the surviving sisters of testator, the 
legatee's right under the statute, which is not affected by the filing of a 
caveat, accruing at the time of the denth of the testator, and not a t  the 
time of the death of the testator's brother, since his right to appointment 
under the statute is prior to the right of testator's brother. 

Same- 
The right of nomination and substitution is confined to those them- 

selres qualified for appointment, and where a legatee has waived his 
right to be appointed administrator c. t .  a. by failing to apply n'ithin a 
reasonable time, he also waives his right of nomination and substitution. 

APPEAI, by petitioner, F. H. Bailey, from Al ley ,  J . ,  a t  May Term, 
1936, of IREDELL. Affirmed. 

This was a controvcrsy over the appointment of an administrator 
de bonis n o n ,  cum t e s f a m e n t o  annexo, of the estate of H. A. Smith, 
deceased. 

H. 3. Smith died 16 October, 1934, leaving a last will and testament 
containing a bequest to James F. Bramley of a substantial portion of 
his estate. N o  executor was named in the will. There was no widow 
or child of the testator, but he left him surviving a brother, two sisters, 
and nephevs and nieces. The  clerk of the Superior Court appointed 
S. R. Smith, the brother of the testator, administrator c. t. a., who, after 
qualifying and entering upon the administration of the estate, died in 
February, 1936. Thereupon, F. H. Bailey, a nephew of the deceased 
testator, applied for letters of administration, filing with his application 
a written request from James  F. Brawley, legatee, that  he be appointed. 
F. H. Bailey's sisters alsa joined h im in  this request. Shortly there- 
after the t ~ r o  surviving sisters of the deceased filed a renunciation of 
their right to administer, and nominated J. L. &Lain, a stranger in 
blood, as administrator in their stead, aud in this last request other 
nieces and nephews joined. 

C a ~ e a t  to the will of H. A. Smith, on the ground of mental incapacity 
and undue influence, was filed in December, 1934, by a majority of the 
distributees of the estate, and the issue thus raised is still pending in 
the Superior Court of Iredell County. 

The clerk found that  J. L. McLaiil was a "fit, suitable, and proper 
person to be appointed administrator of said estate"; that F. H. Bailey 
was a resident of North Carolina and was a "capable and fit person to be 
appointed administrator of a n  estate," and adjudged that  the  two sisters 
had prior right to letters of administration, were of nearer degree of 
kinship to the deceased than F. H. Bailey; that  James F. Brawley did 
not have the right to name the person to act as administrator, and that  
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the two sisters, the next of kin, had renounced their right to qualify in 
favor of J. L. McLain, and thereupon appointed said McLain admin- 
istrator d. b. n., c. t. a,, of said estate. 

Upon appeal to the judge, the order of the clerk was confirmed, and 
the petitioner, I?. H. Bailey, appealed to this Court. 

Zeb V .  Turlington for petitioner, appellant. 
Raymer & Raymer and Grant & Grant for appellees. 

DEVIN, J. The statute authorizing clerks of the S~lperior Court to 
grant letters of administration, both in cases of intestacy and with the 
will annexed, prescribes the order in which persons shall be entitled to 
be granted letters of administration i n  case of intestacy and sets out the 
classes having priority or preferential right to the appointment : (1) The 
husband or widow; ( 2 )  the next of kin in the order of their degree; 
( 3 )  the most competent creditor; (4) any other competent person. 
C. S., 6. 

There is no express provision in the statute requirmg the clerk to 
recognize the right of one belonging to a preferred class to renounce his 
right to qualify and at the same time nominate another for appointment 
in his stead, but ever since 1792 (Ritchie v. NcAuslin, 2 N .  C., 220) the 
courts have so interpreted the statutes and rules of procedure as to give 
sanction to the right of nomination and substitution, and have sustained 
the right of the nominee of one preferentially entitled to the appoint- 
ment, when such nominee is in other respects fit, suitable, and compe- 
tent, and when the person nominating is himself competent by reason of 
residence, age, and capacity to act. This construction of the pertinent 
statutes has been uniformily applied by the courts and has become firmly 
ernbedded in the law of administration in Korth Carolina. Ritchie v. 
McAuslin, supra; Carthey v. Webb, 6 N .  C., 268; Smith v. Xunroe, 23 
N. C., 345; Pearce v. Castrix, 53 N .  C., 72; Wallis v. lVallis, 60 N. C., 
78; Hughes v. Pipkin, 61 N .  C., 4 ;  Little v. Berry, 94 K. C., 433; 
Williams v. Neville, 108 N .  C., 559; I n  re Meyers, '113 N .  C., 545; 
Boynton v. Heartt, 158 N. C., 488; I n  re Jones, 177 K. C., 337; Cros- 
well Executors and Administrators, p. 92; 4 Schouler on Wills, Execu- 
tors, and Administrators, see. 1647. 

These authorities sustain the right of the clerk to appoint the person 
designated by those preferentially entitled as against one of lesser degree 
of kinship, or of lower classification under the statute. Little v. Berry, 
supTa. 

The rule permitting those in a preferred class to nominate the ap- 
pointee, however, will not prevail against the personal application of one 
in the same class or equal degree of kinship. I n  re Jonas, supra. 
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But  the appellant contends that the nominee of the sisters of decedent 
was not entitled to the appointnlent for the reason that in this case there 
Tvas a will, and that the right to administer is controlled by C. S., 22, as 
amended by chapter 63, Acts of 1923. 

This  statute, as amended, reads as follo~vs: "If there is no executor 
appointed in the will, or if, a t  any time, bp reason of death, . . . 
removal by order of the court, or on any other account, there is no 
executor qualified to act, the clerk of the Superior Court shall issue 
letters of administration with the mill annexed to one or more of the 
legatees named in the said will: but if no legatee qualifies, then letters 
may be issued to some suitable person or persons in the order prescribed 
in this chapter." 

Appellant contends that, applying the provisions of this statute, eve11 
if the renunciation of the sisters did not have the effect of learing peti- 
tioner, F. H. Bailey, entitled as next in degree of kinship, James F. 
Brawley, the sole legatee under the mill, was the only one in the first 
preferred class fixed by this statute, and that his written request for the 
appointment, in his stead, of F. II. Bailey, found by the clerk to be 
competent, should be binding on the clerk. 

This view mould doubtless hare  prerailed if the legatee had applied 
for letters of administration a t  the time of the probate of the mill in 
common form. Bu t  he acquiesced in the appointment of a n o t h ~ r  (or 
made no objection thereto so far  as the record shows), and now, after 
more than a year, and after the death of the administrator c. t .  a. 
appointed by the court, for the first time seeks to assert his priority or 
preferential claim. C. S., 15, provides tha t :  "If no person entitled to 
administer applies for letters of administration on the estate of a deced- 
ent within six nionths from his death, then the clerk may, in his discre- 
tion, deem all prior rights renounced and appoint some suitable person 
to administer such estate." 

While this statute presumably refers to the estate of intestates, C. S., 
20, provides for the appointment of the public administrator "when the 
period of six months has elapsed from the death of any decedent and no 
letters testamentary or letters of administration have been applied for." 
And the last clause of C. S., 16, provides that  a coexecutor not qualify- 
ing within thir ty days after the qualification of the other executor shall 
lose his right. 

Construing these statutes together, and keeping in mind that  the chief 
purpose of the law is  to see that  some competent person shall promptly 
administer estates of deceased persons, i t  is persuasive that  it was the 
legislative intent that six months from the death of the testator should 
ordinarily be regarded as a reasonable time within which to apply for 
letters c. t .  a., and that by analogy the same rule should apply to all 
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estates. But, regardless of statutory provision, it har; been held that 
unreasonable delay in qualifying would be deemed to constitute a waiver 
of prior right. Hughes v. Pipkin, supra; Stoker v. KsndaZZ, 44 N. C., 
242; Williams v. Seville, supra; Garrison 1;. Cox, 95 N .  C., 353. 

I t  is true in In re Jones, supra (a  case of testacy, but decided prior to 
the Act of 1923), it was held that failure to apply in six months mould 
not, under the circumstances of that case, prevent the appointment of 
one of the next of kin. There the testator devised hir property to his 
wife for life. Some years later she died, and one of the next of kin 
applied for letters of administration d. b. n., c. t. a,, and his appointment 
was sustained by this Court, the six months period being held not to 
apply because the right of the next of kin to qualify did not accrue until 
the death of the widow. 

But here, under the statute, C. S., 28, no execu;or having been 
named in the will, the legatee was given prior right. He  could have 
availed himself of the provisions of the statute by applying for the 
appointment immediately upon the probate of the mill in common form. 
His right to a preference under the statute accrued at  that time. Having 
failed for more than a year to assert or claim any right under the Act of 
1923, it was properly held that his request now for the appointment of 
another to act as administrator would not entitle his nominee to the 
appointment. The right to nominate is confined to thoc,e who are them- 
selves qualified. Boynton v. Heartt, supra. 

Nor is the appellant helped by the rule laid down in I n  re Bailey, 
141 N .  C., 193, that one having prior right to administer would not be 
deemed to have forfeited his right by not applying within six months, 
where no other person had been appointed before he applies; for, here, an 
administrator c, t. a. was appointed shortly after the probate of the will, 
and served as such for more than a year without objection from appel- 
lant. Hill v. Alspaugh, 72 N .  C., 402; Garrison v. Cox, supra; Withrow 
v. DePriest, 119 N. C., 541; I n  re Neal, 182 N.  C., 405; Brooks v. 
Clement Co., 201 N.  C., 768. "Where the next of kin are guilty of 
laches as to the time of making application, the county court may exer- 
cise a sound discretion in the premises." Sfoker v. Kendull, supra. 

The question as to the present right to be appointed administrator of 
the estate is not affected by the filing of a caveat to the will. I n  re 
Meyers, supra. 

Affirmed. 
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MRS. RUTH TURSER r. W. L. I JPE.  

1. Automobiles C b: C m-Driving into obstructed intersection at speed 
in excess of 15 miles per hour is negligence per se. 

Evidence that  defendant drove his car into an intersection of highways 
a t  a speed in excess of 15 miles per hour nhen his vision of the intersect- 
ing highway was obstructed by growing corn, and that  his speed mas a 
prosimate cause of the accidcnt in suit, is snficient to overrule his motion 
as  of nonsuit, speed in excess of 15 miles per hour, under the circum- 
stances. being in violation of statute, C. S., 2618, and constituting negli- 
gence per  se. 

2. Automobiles C i- 
Evidence that defendant drove his car into an obstructed intersection 

a t  a speed in excess of fifteen miles per hour, although sufficient to estah- 
lish negligence per  se ,  is insnficient to support an issue relating to wanton 
negligence. 

3. Appeal and Error J g- 
Where i t  is determined on appeal that  an issue of wanton negligence 

submitted was not supported by the evidence, alleged error in the judg- 
ment of the court relating to plaintiff's rirht to execution against the 
person of defendant based upon the jury's answer to the issue, need not 
be considered. 

L ~ P P E A L  by  defendant f r o m  h'ilzk, J., a t  M a y  Term,  1936, of D A ~ I E .  
Er ror .  

T h i s  is  a n  action to recover damages f o r  personal ill juries which the  
plaintiff suffered as  the result of a collision between a n  automobile i n  
which she was r iding a s  a guest of the dr iver  a n d  a n  automobile v h i c h  
the defendant  was driving. 

Tlle collision occurred on 10 ,Iugust, 1935, a t  all intersection of t n o  
highways i n  Rowan County, K o r t h  Carolina. 

I t  is  alleged i n  the  complaint t h a t  the  collision between the  two auto- 
mobiles a n d  t h e  resulting injur ies  to  the  plaintiff mere caused by  the  
negligence of t h e  defendant on enter ing the  intersection f r o m  a northerly 
direction, a t  a n  urllawful ra te  of speed, a n d  i n  h i s  fai lure  to  exercise due 
care f o r  the  safety of the plaintiff, who approached the  intersection f rom 
a n  easterly direction, and  tha t  such negligence was  willful a n d  wanton. 
These allegations were denied i n  the answer. 

A t  t h e  t r ia l ,  the  evidence f o r  the  plaintiff tended to show t h a t  when 
the automobile i n  which she was r iding as  the guest of the dr iver  ap-  
proached t h e  intersection f r o m  a n  easterly direction, the  driver stopped 
the automobile, and  before enter ing the  intersection, looked u p  and down 
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the intersecting highway, which runs north and south; that she could 
see for a distance of about 200 feet to the north; that she did not see 
any automobile approaching the intersection from the north, and started 
across the intersecting highway at a low rate of speed; that when she 
was a little more than half way across the highway, which is 16 to 18 
feet wide, the automobile was struck by an automobile which the defend- 
ant was d r i ~ i n g ,  on its right side, and was knocked about 25 feet into a 
field, where it turned over, with the result that plaintiff !suffered serious, 
painful, and permanent injuries to her person; and that defendant 
entered the intersection at a speed greatly in excess of 15 miles per hour, 
and without keeping a lookout for other automobiles or other vehicles 
approaching the intersection from an easterly direction. 

The evidence for the defendant tended to show that when he entered 
the intersection he was driving his automobile at a speed not in excess 
of 15 rniles per hour, and that his failure to see the automobile in which 
the plaintiff was riding, as it approached the intersection from an east- 
erly direction, was due to the fact that corn-high and thick-was 
growing in the fields adjoining the intersecting highways. 

The issues submitted to the jury were answered as follows: 
"1. Was the plaintiff injured and damaged by the negligence of the 

defendant, as alleged in the complaint? Answer : 'Yes.' 
"2. I f  so, were the acts of the defendant complained cf committed in 

a wanton manner, as alleged in the complaint? Answer : 'Yes.' 
('3. What amount of damages, if any, is the plaintiff entitled to 

recover of the defendant ? Answer : ($3,000.' " 
I n  apt time the defendant objected to the submission to the jury of 

the second issue, and excepted to the refusal of the court to sustain his 
objection. 

From judgment that plaintiff recover of the defendant the sum of 
$3,000, and the costs of the action, and that if execution against the 
property of the defendant shall be returned unsatisfied in whole or in 
part, execution be issued against the person of the defendant, and that 
the defendant be held under said execution until he pays the judgment or 
is discharged according to law, the defendant appealed to the Supreme 
Court, assigning error in the judgment. 

Grant & Grant and Clement & Clement for plaintiff. 
B. C. Brock and Walter H .  Woodson for defendant. 

COKKOR, J. There was evidence at the trial of this action which was 
sufficient to support the allegations of the complaint which constitute 
the cause of action on which plaintiff demands judgment against the 
defendant. 
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The evidence for the plaintiff tended to shom that  the defendant, 
while driving his automobile, traversed the intersection of two highways 
in this State a t  a speed in excess of fifteen miles per hour. when his 
view of the highway which intersected the highway on which he was 
driving was obstructed. This was in violation of the statute (C. S., 
2618), and was negligence per se. Albm'tton v. Hill, 190 N. C., 429, 130 
S. E., 5. There w i s d s o  ekidence for the plaintiff tending to show that  
this negligence was the proximate cause of the collision between the 
defendant's automobile and the automobile in which the plaintiff was 
riding, and of her resulting injuries. This evidence, although contra- 
dicted by evidence for the defendant, mas properly submitted to  the jury. 

There was no evidence, however, tending to shom that  the negligence 
of the defendant, as shown by the evidence and as found by the jury, 
was wanton, as that  word has been defined by this Court. I n  Bailey 2;. 

R. R., 149 N. C., 169, 62 S. E., 012, i t  is said:  
"The term wtnton negligence (whether correctly joined i t  is needless 

- - . . 

to discuss) always implies something more than a negligent act. This 
Court has said that  the word 'wanton' imulies t u r ~ i t u d e  and that the act 
is committed or omitted of willful, wicked purpose; that  the term 
  will full^' implies that the act is done knowingly and of stubborn pur- 
pose, but not of malice. 8. r. Xassey, 97 I\T. C., 468; S. v. Brigman, 
94 S. C., 585." 

I n  tlie absence of any evidence tending to support an  affirmative 
answer to the second issue, i t  was error to submit that  issue, a t  least 
without a peremptory instruction to the jury to answer the issue "No." 

Whether or not, if there had been evidence tending to show that the 
negligence of the defendant was wanton, the answer to the second issue 
was sufficient to support the order that  in the event execution to enforce 
the judgment against the property of the defendant should be returned 
unsatisfied in whole or in part, execution should be issued against his - 
person, need not be decided in the instant case. See Poster v. I Iyman,  
197 S. C., 189, 148 S. E., 36, where the issue submitted to the jury and 
ansvered in the affirmative included tlie word "willful." 

There is error in the judgment containing an order that  if execution 
against the property of the defendant should be returned unsatisfied, in 
whole or in part, execution should be issued against his person. This 
order must be stricken from the judgment. I t  is so ordered. 

To that end, the action is remanded to the Superior Court of Davie 
County. 

Error.  
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MRS. MABEL POOVEY v. CITY O F  HICKORY. 

(Filed 4 November, 1936.) 

1. Appeal a n d  E r r o r  J a- 
A motion, made in writing before time for ans\verjng espires, that 

certain paragraphs of the complaint be stricken out u i ~ l e r  C. S., 537, is 
made a s  a matter of right, and the court's order granting the motion is 
reviewable even though the order recites that the motion was a l l o ~ ~ e d  in 
the court's discretion. 

2. Pleadings I a- 
A motion to strike out under C. s., 537, does not challenge the sufficiency 

of the complaint to state a cause of action, but concedes that  sufficient 
facts a re  alleged, and presents only the propriety, relevancy, or mate- 
riality of the allegations sought to be stricken out. 

3. Municipal Corporations E f :  Nuisance B a-A nuisance may be  abated 
i n  same action in which damages are recovered. 

An action to recover damages to plaintiff's land caused by the deposit 
of ram sewage thereon from defendant niunicipality's sewage disposal 
plant prior to  the institution of the action may be joined with suit to 
enjoin the future maintenance and operation of the plant after the lapse 
of a reasonable time for the installation of an adequate plant, or for 
permanent damage for injuries sustained by the municipality's taking of 
the property under the power of eminent domain. 

4. Same: Pleadings I a-Allegations held material t o  plaintiff's r ight  t o  
relief prayed f o r  and  were improperly stricken from complaint. 

I n  a n  action to enjoin the maintenance and operation of defendant 
municipality's sewage disposal plant after the lapse of a reasonable time 
for the installation of an adequate plant, allegations that  the population 
of defendant municipality had greatly increased and would continue to 
increase, and that attendance upon schools and colleges located in  the 
city had greatly increased since the construction of the sewage disposal 
plant, rendering the plant inadequate, and that  the increased value of 
taxable property within the city rendered the city financially able to build 
a n  adequate plant, a re  relevant and material allegations upon the ques- 
tion of plaintiff's right to the injunctire relief prayed f m ,  and such alle- 
gations are  improperly stricken out on defendant's motion under C. S., 
537. 

APPEAL by  plaintiff f r o m  Clement, J., a t  M a y  Term,  19.36, of 
CATAW BA. Reversed. 

T h i s  action mas heard  on  defendant's motion t h a t  cer tain paragraphs  
be stricken f r o m  the  complaint on the  ground t h a t  the  allegations con- 
ta ined i n  said paragraphs  a r e  improper ,  irrelevant,  and  immaterial ,  and  
a r e  collateral mat te r s  which could not be evident iary on the  t r i a l  of the 
action, a n d  if allowed t o  be read i n  the  presence of the j u r y  might  be 
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used to the prejudice of the rights of the defendant. The motion was in 
writing and was made before the time allowed by statute for answering 
the complaint had expired. The motion was allowed. 

From the order that certain designated paragraphs be stricken from 
the complaint, in accordance with the motion of the defendant, the plain- 
tiff appealed to the Supreme Court, assigning errors in  the order. 

Chas. W .  Bagby and C. David Swi f t  for plaintiff. 
R. H .  Shuford for defendant. 

Corvso~,  J. I t  appears from a recital in the order from which the 
plaintiff has appealed to this Court, that  the motion of the defendant 
was allowed by the court in its discretion. The motion was made in 
writing before the time allowed by statute for answering the complaint 
had expired. The motion mas not addressed to the discretion of the 
court, but was made by the defendant as a matter of right. The order 
allowing the motion is therefore subject to review by this Court on 
plaintiff's appeal, notwithstanding the recital therein that the motion 
was allowed by the court in its discretion. C. S., 537. Hosiery Mill v. 
Hosiery AVills, 198 X. C., 596, 152 S. E., 794. 

The sufficiency of the allegations of a complaint to constitute a cause 
of action on which the plaintiff is entitled to relief is not presented by 
a motion made by the defendant that certain designated allegations be 
stricken from the complaint, on the ground that said allegations are 
improper, irrelevant, and immaterial. That  question can be presented 
only by a demurrer to the complaint, either in writing or ore fenus. 
C. S., I (6) .  The motion under the provisions of C. S., 537, concedes 
that there are facts alleged in  the complaint which are sufficient to con- 
stitute a cause of action. Only the propriety, relevancy, or materiality 
of the allegations sought to be stricken from the complaint are brought 
in question by the motion, which ought to be allowed only when the 
allegations are clearly improper, irrelevant, or immaterial. Ordinarily, 
the plaintiff has the right to state his cause of action in his complaint, 
as he sees fit or as he may be advised. The allegations may be adqit ted 
or denied by the defendant in  his answer. 

I t  is alleged in  the complaint in this action that the plaintiff owns a 
tract or parcel of land situate near the corporate limits of the defendant; 
that a creek runs by or through plaintiff's land; that  for se~reral years, 
raw sewage has been and is now discharged by the defendant from its 
sewage disposal plant into this creek; that  the waters of this creek, 
which flow by or through plaintiff's land, are polluted by this raw 
sewage; and that  by reason of the deposit of this raw sewage on or near 
plaintiff's land, plaintiff has suffered and will continue to suffer injuries 
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to her property which have resulted and will continue to result in 
damages to the plaintiff in large sums. 

I t  is further alleged in the complaint that the sewage disposal plant, 
which is now and which has been maintained by tke defendant for 
several years, is wholly inadequate for the disposal of the raw sewage 
collected by the defendant within its corporate limits. 

Two causes of action are alleged in the complaint. 
On her first cause of action, the plaintiff prays judgment that she 

recover of the defendant damages for the injuries to hei- property which 
she has suffered prior to the commencement of this action by reason of 
the maintenance and operation by the defendant of its inadequate 
sewage disposal plant, and that the defendant be restrained from further 
maintaining and operating its sewage disposal plant, after the lapse of 
a sufficient time for the defendant to make the said plant adequate for 
the disposal of sewage collected by defendant within its corporate limits, 
without injury to the land of the plaintiff. 

On her second cause of action, the plaintiff prays j~~dgment  that she 
recover of the defendant damages for perrnanent injwies to her prop- 
erty which have resulted and will result from the taking of said prop- 
erty by the defendant under its right of eminent domain. 

On the facts alleged in her complaint the plaintiff is entitled to the 
relief which she seeks on both the causes of action alleged therein. See 
Anderson v. Waynesville, 203 N.  C., 37, 164 S. E., 583. I n  the opinion 
in that case it is said that the right to recover damages for injuries done 
prior to the commencement of the action is not essentially inconsistent 
with a subsequent injunction. "A nuisance may be absted in the same 
action in which damages are recovered.'' Hale on Torts, 466. 

I n  the paragraphs which have been ordered stricken from the com- 
plaint it is alleged in substance that since the construction of the sewage 
disposal plant which the defendant now maintains and operates within 
its corporate limits, the population of the defendant has greatly increased 
and will continue to increase; that schools, colleges, and churches are 
located within the corporate limits of the defendant, and that attendance 
upon these schools, colleges, and churches has greatly increased since the 
construction by the defendant of the sewage disposal plant which it now 
maintains and operates, and that such attendance will continue to in- 
crease; that by reason of the increased value of the taxable property, 
real and personal, situate within its corporate limits, the defendant is 
now able financially to construct, maintain, and operate an adequate 
sewage disposal plant, by levying a small tax on its property owners; 
and that plaintiff's land has been rendered undesirable for residential 
purposes by the maintenance and operation by the defendant of its 
present inadequate sewage disposal plant. These allegations, although 
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made  i n  language which the  defendant  thinks is somewhat oratorical,  
a r e  not improper ,  irrelevant,  o r  immaterial ,  nor  can  i t  be held tha t  a s  a 
mat te r  of l aw the  reading of these allegations to  the court,  a t  the t r i a l  
of t h e  action, and  i n  the presence of the jury, will be prejudicial  to the  
r ights  of the  defendant. 

I n  his  brief filed i n  this  Court,  the  learned counsel f o r  the  defendant 
says t h a t  "the defendant under  other circumstances would freely admi t  
the t r u t h  of t h e  fine things said about i t s  growth, development, and  
advantages." I n  reply i t  m a y  be said t h a t  there a r e  no circumstances 
under which the  t r u t h  can  be h u r t f u l  to anyone. 

T h e r e  is e r ror  i n  the order. I t  is  
Reversed. 

STATE v. MARSHALL PUETT. 

(Filed 4 November, 1936.) 

1. Criminal Law I c : L f- 
Remarks of the court in the presence of the jury which tend to dis- 

credit a witness will be held for reversible error upon appeal of the 
injured party, but when such remarks a r e  made during defendant's cross- 
examination of a State's witness, defendant cannot be prejudiced thereby 
and his exception thereto cannot be sustained. C. S., 564. 

2. Homicide G c-Dying declarations mus t  have been made  by person for  
whose death defendant is being prosecuted. 

The rule permitting testimony of dying declarations is an exception to 
the hearsay rule, and such exception does not extend to the admission of 
a dying declaration of a person whose death is not the basis of the prose- 
cution, although he was mortally injured in the same fight in which the 
person mas killed for whose death defendant is being prosecuted, and 
although such declarations relate to the fatal combat. 

3. Criminal Law I g- 
An exception to the charge cannot be sustained when the charge is not 

prejudicial  hen read contextually a s  a whole. 

4. Same- 
The failure of the charge to contain certain contentions of defendant 

will not be held for error in the absence of an apt request by defendant 
for such special instructions. 

APPEAL by  the defendant f r o m  Clement, J., a t  J u n e  Term, 1936, of 
BURKE. KO error .  

Attorney-General Seawell and Assistant Attol-ney-General MciMzdlan 
for the S fa te .  

J .  B. Riddle, Jr., and Nu l l  & Patton for defendant, appellanf. 
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SCIIENCP, J. After the solicitor had announced that he would not 
ask for a conviction of murder in  the first degree, the defendant was 
convicted of manslaughter upon a bill of indictment chai~ging the murder 
of Walter Puett. 

The evidence tended to show a fight between the deceased, Walter 
Puett, on the one side, and the defendant Marshall Puett, brother of the 
deceased, and Lee Puett, son of the defendant, on the other side. Both 
Walter Puett and Lee Puett received mortal wounds from which they 
died the following day. 

Ersilie Clark, a daughter of Walter Puett, was called as a witness for 
the State, and testified in effect that she went to the scene of the difficulty 
and saw Cleve Workman "wring" the hammer out of the hand of the 
defendant, and that the defendant "picked up the pistol and drawed i t  
on me" and "shot twice." I n  the record of the cross-examination of this 
witness, Ersilie Clark, appears the following: "When :C first heard the 
noise of the difficulty on that day I was sitting on the porch of my 
father's home stringing beans; like there is a fence here and I live only 
a little further, and this difficulty was down in  the corn patch. Q. I s  it 
1 mile or 1/2 mile? A. I t  is not either. By the court: Mr. Patton, I 
think you are wasting your time, for it is a known fact that a woman 
has no conception of distance; whether she is educated and intelligent or 
an uneducated woman; they just do not seem to be able to estimate dis- 
tances. By Mr. Patton: Your Honor, I wish to except to the statement 
just made. By the Court: Gentlemen of the jury, do not pay any 
attention to what I said about women not having any conception of 
distance; forget about i t ;  I do not want to prejudice the case. To the 
foregoing remark by the court to counsel for the defendant, in the pres- 
ence and hearing of the jury, the defendant excepts. This constitutes 
the defendant's Exception No. 2." 

The appellant in his brief contends that "the distawe witness mas 
from the scene of the difficulty was material and relevant, bearing upon 
her credibility as to what she saw, and the remarks of the court amounted 
to an expression of opinion prejudicial to the cause of the prisoner," and 
was in violation of C. S., 564. While the statute prohibits the judge 
from giving an opinion as to whether "a fact is fulby or sufficiently 
proven," such an opinion, if expressed by the judge, must be an opinion 
adverse to the interest of the appellant in order to avail him upon 
appeal. The opinion expressed by his Honor as to ihe inability of 
women to estimate distance, if i t  had any effect, had the effect of lessen- 
ing the strength, or of minimizing the weight of the tsstimony of the 
witness, who was a witness for the State, and therefore, if there was any 
error, i t  was prejudicial to the interest of the State, and not to that of 
the defendant. The rule is clearly expressed in these words: "Any 
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remarks of the presiding judge, made in  the presence of the jury, which 
have a tendency to  prejudice their minds against the unsuccessful party, 
will afford ground for reversal of the judgment." Perry v. Perry, 144 
N. C., 328 (330). T o  constitute reversible error, an  expression of 
opinion on the par t  of the court must be prejudicial to the interest of the 
appellant. This  assignment of error cannot be sustained. 

The defendant introduced as a witness Dr.  J. B. Riddle, the attend- 
ing physician of Lee Puett, who testified, in the absence of the jury, as 
follows: "I told him (Lee Puet t )  he mas going to die and that  I wanted 
what me call a death-bed statement, and explained what that  TI-as to him. 
H e  said he realized it was all u p  with him. I asked him to tell mc 
from the start  u p  what happened, and he said lie came by his uncle's 
house and his uncle (Walter Puctt, the deceased) came out and said, 
by God, I want pay for my  corn that  the cattle had destroyed, and lie 
told him to come to town or that  he would pick men and let them decide 
and he ~ o u l d  pay it, and that  he had started to where his father (Mar-  
shall Puett, the defendant) was working on the fence between the pasture 
and corn where the cattle had been breaking through, so he  went to 
where his father v a s  and his  uncle follo~ved and said, by God, I ~vould 
have settled it, and his uncle jerked his pistol out and shot him, and he 
said that  then he hit his uncle with a pipe something like this, he and 
his father, and that  his father and his uncle went together and fell, and 
that  his father was under the bottom, as I recall it, and that  his father 
called to him to get tlie gun, and that he, Lee, grabbed the gun and shot, 
but he said he did not know whether he hit him or not. That  x i s  the 
statement the boy made to  me just as near as I can remember it. Lee, 
a t  the time of making this statement, was absolutely conscious, but was 
gradually bleeding to death;  he was in  a dying condition and did die 
soon after." 

The  objection of the State to this testimony was sustained, and the 
defendant excepted, and makes this exception the basis for an  assign- 
ment of error. This assignment of error presents the question as to 
whether the dying declaration of one who was engaged in the fatal  
combat, but for whose death the defendant is not on trial, is competent 
evidence in behalf of the defendant. 

The  general rule i n  the tr ial  of criminal cases requires the witnesses 
to appear in person and submit to  cross-examination. The  admission 
of the dying declaration of the deceased, i n  behalf of tlie defendant as 
well as in behalf of the State, S. v. Nitchell, 209 K. C., 1, in the trial 
of the person charged with the unlawful homicide of the declarant is an  
universally recognized exception to the general rule, but this exception 
has never been extended so as to  include the dying declarations of others 
than the person for whose unlawful homicide the prisoner is on trial. 
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Such dying declarations are only admissible where the death of the one 
making them is the subject of the trial, and the circumstances of the 
death are the subject of the declarations. Wharton's Criminal Evidence, 
Vol. 1, sec. 544, page 886. "To render dying declarations admissible in 
evidence, they must have been made by the victim in a case of homicide 
where the death of the declarant is  the subject of the charge and where 
the circumstances of the death constitute the subject of the declarations." 
People v. Cox, 340 Ill., 111, 172 N. E., 64, and cases there cited. See, 
also, Commonwealth v. Stallone (Penn.) ,  126 Atl., 56, and Westberry 
v. State (Ga.) ,  164 S. E., 905. This assignment of error cannot be 
sustained. 

We have examined the other exceptions to the admission and exclusion 
of evidence brought forward in the brief and find no ~ r e ~ i u d i c i a l  error. 

We have also examined those assignments of error which assail various 
excerpts from the charge, as  well as except to the failure to include in 
the charge certain contentions and legal principles. We are of the 
opinion, and so hold, that  when the charge is read contextually and as a 
whole, i t  is free from reversible error, and in the absence of any requests 
for  the presentation of any omitted contentions or legal principles their 
omission cannot be held for error. 

N o  error. 

R. 0. ABERNETHY v. W. W. BURNS ET A],. 

(Filed 4 November, 1936.) 

1. Appeal and Error C b 
Where appellant duly makes out and serves his statement of case on 

appeal within the time allowed, and appellee fails to except and file 
countercase, appellant's statement of case becomes the "case on appeal." 
C. S., 643. 

2. Appeal and Error E g-- 
Where appellee does not except and file countercase to appellant's state- 

ment of case on appeal, appellant's statement of case, having become the 
"case on appeal," imports verity, and the Supreme Court is bound thereby. 

3. Appeal and Error J d- 
Where plaintiff appellant's statement of case on apr~eal becomes the 

"case on appeal" through failure of appellee to file countercase, and the 
record thus constituted contains evidence sufficient to sustain plaintiff's 
causes of action when viewed in the light most favorable to him, a judg- 
ment as of nonsuit entered in the court below must be reversed on appeal. 
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4. Judgments K f- 
A judgment rendered in proceedings coram fudice is void, and m a y  

be attacked either directly or collaterally. 
3. Judgments L d- 

A void judgment mill not support a plea of estoppel by judgment. 
6. Malicious Prosecution A d- 

A nolle prosequi is a sufficient termination of a prosecution to suyport 
an action for malicious prosecution based thereon. 

7 .  Malicious Prosecution A a- 
The distinction between an action for malicious prosecution and one 

for abuse of process is that malicious prosecution is based upon malice 
in causing process to issue, while abuse of process lies for the improper 
use of process after it has been issued, and in the former plaintiff must 
prore malice, want of probable cause, and termination of the prosecution. 

APPEAL by plaintiff from C l e m e n t ,  J., a t  May Term, 1936, of CATAWBA. 
Civil action to recover damages for alleged (1) malicious prosecution, 

(2)  abuse of process, ( 3 )  trespass, and (4) wrongful conversion. 
The answer denies the material allegations of the complaint, sets u p  

estoppel by judgment, and pleads the statute of limit a t '  ions. 
From a judgment of nonsuit, entered a t  the close of plaintiff's evi- 

dence, he appeals, assigning errors. 

R. 0.  A b e r n e t h y ,  in propria  persona, for p l a i n t i f ,  a p p e l l a n f .  
J .  L. X u r p h y ,  D. ;M. X c C ' o m b ,  J r . ,  a n d  T h o s .  P. P r u i t f  for  de f end -  

an t s ,  appellees.  

STACY, C. J. This is the same case that was before us at the Spring 
Term, 1934, reported in  206 N. C., 370, 173 S. E., 899. There i t  was 
said in regard to the plaintiff, a layman, trying his own lawsuit: "He 
may not get to first base, but he is entitled to come to the bat." Con- 
tinuing the simile, he did come to the hat a t  the May Term, 1936, and 
was called out on strikes. H e  again appeals, complaining at the ruling. 
of the umpire. 

I n  his application to appeal in f o r m a  pauper is ,  plaintiff arers lw "is 
advised by two counsel learned in the law that there was error of lam in 
the ruling of the court below." J u s t  why he  is  advised and not reprc- 
sented by counsel is not apparent, unless, perhaps, thr  ad\-ice g iwn  \I as 
of the curb-stone variety or gratuitous kind. 

A word about the record: Plaintiff was allowed forty days witliin 
which to prepare and serve his statement of case on appeal, and the 
defendants given forty days thereafter to serve countcrcasc or file cscep- 
tions. The  plaintiff duly served his case nithiri the time. S o  escep- 
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tions were filed by the defendants and no countercase mas served by 
them. The plaintiff's statement of case, therefore, became the "case on 
appeal." C. S., 643; S. v. Ray, 206 N. C., 736, 175 S. E., 109; 8. c. 
Humphrey, 186 N.  C., 533, 120 S. E., 85; Carter v. Bryant, 199 N .  C., 
704, 155 S. E., 602; Barber v. Justice, 138 N.  C., 20, 50 S. E., 445. I t  
js far  from "a concise statement of the case," and doubtless out of line 
with what transpired before the trial court, nevertheless, the defendants, 
by their silence or failure to return it with objections, have consented 
that "it shall be deemed approved." C. S., 643. I t  imports verity, and 
we are bound by it. S ,  v. Brown, 207 N.  C., 156, 176 S. E., 260. The 
defendants say in their brief, "Unless the Court is thoroughly familiar 
with the history of all this litigation, it would be very difficult, from the 
record and appellant's brief, to know at times what he is talking about." 
This is quite true. The record is involved, couched in infelicitous terms, 
and difficult to comprehend. The conciseness of the transcript, as well 
as its clarity, doubtless would have been aided by a counter-statement of 
the case. But the time for this has passed. S ,  v. Ruy, supra. We 
must take it as it is. S. v. Humphrey, supra. 

Without undertaking to detail the evidence in the peculiar language 
of the record, suffice it to say plaintiff and his witnesses seem to testify, 
in substance, and apparently without objection : (1)  That plaintiff was 
arrested on a false charge of trespass at  the instance of the defendants; 
(2) that he was abused and mistreated by the officers on instructions 
from Little and Burns, the defendants; (3) that he was assaulted by 
defendants' agent, while under indictment; (4)  that the trial in the 
municipal court was coram non judice; (5 )  that on appeal to the Supe- 
rior Court, a nolle prosequi was entered; (6) that plaintiff has been 
greatly injured thereby, undergone "great suffwring," etc. ; and (7) that 
the action is not barred by the statute of limitations. 

Thus, on the record as i t  appears here, the plaintiff's evidence, taken 
in its most favorable light, would appear to be sufficient to carry the case 
to the jury. The proceeding in  the municipal court, if, indeed, it were 
coram non judice, was a nullity, and the judgment rendered therein void. 
Greene v. Stadiem, 197 N.  C., 472, 149 S. E., 685; 8. v. Baxter, 208 
3. C., 90, 179 S. E., 450. Of course, we do not say such is the case- 
only that there is evidence on the record tending to show it. A void 
judgment may be attacked either directly (Oliver v. Hood, 209 N.  C., 
291, 183 N. C., 657), or collaterally. Dunn v. Wil!:on, ante, 493; 
XcKee u. Angel, 90 N.  C., 60. I t  could not avail as the basis for a plea 
of estoppel. Harre21 v. Welstead, 206 N. C., 817, 175 S. 13.) 283. Hence, 
the case of Price v. Stanley, 128 N. C., 31, cited and relied upon by 
defendants, is not controlling. 
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The nolle prosequi, subsequently taken in the Superior Court, was a 
sufficient termination of the prosecution to support an action for mali- 
cious prosecution based thereon. Dickerson v. Refining Co., 201 N.  C., 
90, 159 S. E. ,  446; Winkler v. Blowing Rock Lines, 195 N .  C., 673, 
143 S. E., 214. 

There is this distinction between a n  action for malicious prosecution 
and one for abuse of process. I n  the former, i t  is necessary to allege and 
to prove three things, not required in the lat ter:  (1) Malice, (2)  want of 
probable cause, and (3)  termination of proceeding upon which action is 
based. Wright v. Harris, 160 N.  C., 542, 76 S. E., 489; Ludwick v. 
Penny, 158 N.  C., 104, 73 S. E., 228; Sfanford v. Grocery Co., 143 
N. C.,419, 5 5 S . E . , 8 1 5 ;  R .  R . v .  Hdw. Go., 1 3 8 N .  C., 1 7 5 , 5 0 S .  E., 
571; Lockhart v. Bear, 117 N.  C., 298, 23 S. E., 484; Jackson v. Tel. 
Co., 139 N. C., 347, 51 S. E., 1015; 50 C. J., 612; 1 R. C. L., 101, 
et seq. 

The distinctive nature of an  action for abuse of process, as compared 
with an action for malicious prosecution, is that  the former lies for the 
improper use of process after it has been issued, and not for maliciously 
causing process to  issue. 1 Am. Jur. ,  176; Xar t in  v .  .Motor Co., 201 
N.  C., 641, 161 S. E., 77;  Grifin v. Baker, 192 N. C., 297, 134 S. E., 
651 ; Lockhart v. Bear, supra. 

Speaking to the subject i n  Klander v. West, 205 N.  C., 524, 171 S. E., 
782, i t  was said:  "In an action for abuse of process, it  is not necessary 
to show malice, want of probable cause, or termination of the action; 
the t ~ o  essential elements are the existence of an  ulterior purpose and 
an act i n  the use of the process not proper in the regular prosecution of 
the proceeding. The act must be willful. Carpenter 1 % .  Hanes, 167 
N. C., 551." 

The whole matter is thoroughly discussed, with full citation of author- 
ities, in Carpenter v. Hanes, supra, and Wright v. Zarris,  w p m .  I t  
would serve no useful purpose to elaborate it further here. 

Reversed. 

STATE v. J. B. EDMUXDSOX 

(Mled 4 Kovember, 1936.) 

1. Criminal Law L f- 
Even if evidence that accused left the State after the commission of 

the crime is erroneously admitted on the ground that i t  tended to show 
flight, its admission cannot be held prejudicial m-hen accused testifies a t  
the trial fully explaining the reasons for his leaving the State. 
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2. Same-- 
The exclusion of evidence offered for the purpose of impeaching a 

witness cannot be held prejudicial when other evidence tending to im- 
peach the witness upon the same ground is later admitted without 
objection. 

3. Criminal Law L a- 
On appeal in  a criminal prosecution, the Supreme Court is limited to 

matters of law or legal inference. 

APPEAL by defendant from SincZair, J., at May Term, 1936, of 
WAYNE. No error. 

The defendant J. B. Edmundson was tried at May Term, 1936, of 
the Superior Court of Wayne County on an indictment which was re- 
turned by the grand jury at  April Term, 1933, of said court, in which 
he was charged with the murder of Pinkney Smith on or about 1 Spril ,  
1933, in Wayne County. 

The jury returned a verdict that the defendant is guilty of murder in 
the second degree. 

From judgment that he be confined in the State's Prison for a term of 
not less than ten or more than fifteen years, the defendant appealed to 
the Supreme Court, assigning as error the admission of evidence offered 
by the State, the exclusion of evidence offered by the defendant, and 
instructions of the court in its charge to the jury. 

Atforney-General Seawell and Assistant Attorney-General McXullan 
for the State. 

N .  W .  Outlaw and Berkeley & Colton for defendant. 

CONNOR, J. This action was first tried at November Term, 1935, of 
the Superior Court of Wayne County. The defendant was convicted of 
murder in the second degree. He  appealed from the judgment on said 
conviction to this Court, assigning errors in the trial. His  appeal was 
heard at  Spring Term, 1936. The judgment was reversed, and a new 
trial ordered for error in the instruction of the court to the jury. See 
S. v. Edmundson, 209 N. C., 716, 184 S. E., 504. 

The action was again tried at  May Term, 1936, of the Superior Court 
of Wayne County. The defendant was again convictell of murder in 
the second degree. He  has appealed to this Court from the judgment on 
his second conviction, contending by his assignments of error that there 
were errors in the trial which resulted in his conviction. His  assign- 
ments of krror on this appeal have been carefully considered. They 
cannot be sustained. The evidence at  the second trial mas substantially 
the same as at the first trial. This evidence was submitted to the jury 
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under a charge which is in accord with the opinion of this Court on the 
former appeal, and is free from error. The  judgment must be affirmed. 

T h e  defendant contends that  there n a s  error i n  the admiqsion of evi- 
dence offered by the State showing that  the defendant left his home in 
W a p e  County, with his brother, immediately after the homicide, and 
went to the State of New York, where he remained until his return to 
Wayne County during the month of September, 1935. This evidence, 
even if erroneously admitted as tending to show flight, was not preju- 
dicial to the defendant, who, as a witness in his own behalf, testified that  
he ven t  to the State of New York to accompany his brother, who had 
shot and killed the deceased, and remained there because he had secured 
a good job there. 

The  defendant further contends that  there was error i n  the exclusion 
of evidence tending to  impeach the testimony of Dr .  Rose, a witness for 
the State. The  exclusion of this evidence, even if its exclusion was 
erroneous, was not prejudicial to the defendant. Other evidence tend- 
ing to impeach the witness was adrnitted and submitted to the jury. 
The  eTidence excluded tended to show that  Dr. Rose, on the trial of the 
brother of the defendant for the murder of Pinkney Smith, had testified 
that  his  death was caused by the pistol shot wound and that  the wound 
on the neck of the deceased, inflicted by a knife, was superficial. Evi- 
dence to  this effect, to which there was no objection by the State, was 
admitted by the court and submitted to the jury. 

The court in its charge to the jury submitted every contention of the 
defendant as to the facts which the jury might find from the evidence, 
and instructed the jury as to the law applicable to such facts. We find 
no error i n  these instructions. 

The  defendant was only fifteen years of age a t  the time of the horni- 
cide. All the evidence a t  the tr ial  showed that  if the defendant cut the 
deceased with a knife, and thereby inflicted a wound nhich  caused or 
contributed to the death of the deceased, as found by the jury, he did so 
while the deceased and his brother were struggling on the floor of the 
schoolhouse, with the deceased on top of his brother. We think the 
jury might well have found from all the evidence that  if the defendant 
is guilty of an  unlawful homicide, he is guilty of manslaughter only. 
We cannot hold, however, as a matter of law or of legal inference, that 
there rvas error in the trial, which resulted in  a conviction of the defend- 
ant  of murder i n  the second degree. Every contention favorable to the 
defendant was submitted to the jury who rejected these contentions and 
sustained the contentions of the State. R e  find no error in the tr ial  and 
must, therefore, affirm the judgment. 

No error. 
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E. V. OLDHAM v. SEABOARD AIR LINE RAILWAY COMPANY ET AL. 

(Filed 4 November, 1936.) 

1. Railroads D LPla ln t i f f ' s  testimony held not to  disclose contributory 
negligence in going upon crossing when he knew train was approaching. 

Plaintiff testified that he stopped his automobile and looked succes- 
sively in each direction, before attempting to traverse defendant's grade 
crossing, that he saw some freight cars on the north apparently standing 
still, but heard no whistle or bell, that he saw no train from the south, 
that he was familiar with the crossing and knew that a flagman was due 
to be stationed there, that he started across and the flagman ran out 
looking to the south, and that he then thought the train was approaching 
from the south, stalled his car on the flrst rail, and was struck by a 
freight train backing from the north. Held: Plaintiff's testimony that he 
thought the train was approaching from the south referred to his appre- 
hension after he had started across, and does not disclose that he went 
upon the crossing when he knew a train was approaching, and defend- 
ant's motion to nonsuit on the ground of contributory negligence was 
properly denied. 

2. Same--Failure of flagman t o  give warning of danger io implied i n v i b  
tion to motorist to cross. 

Where a flagman stationed a t  a crossing is absent and the person driv- 
ing the car is familiar with the crossing and knows that the flagman is 
due to be there, or when the flagman is present and it3 not giving any 
warning of danger, the motorist may rely upon such fact as  an implied 
invitation to cross and an assurance of safety, but he may not rely 
exclusively thereon, but such fact may be considered in determining 
whether the motorist used due care under the circumstances. 

APPIBAL by defendants from Williams, J.,  at  March Term, 1936, of 
LEE. 

Civil action to recover damages for alleged negligent in jury  to plain- 
tiff and his  automobile. 

The  facts are these: Plaintiff mas injured 5 May, 1034, a t  a grade 
crossing in  Sanford, N. C., when his automobile collided with a shifting 
freight train operated by the dcfendants. Plaintiff wail familiar with 
the crossing. H e  looked in both directions before entering upon the 
tracks. H e  saw some freight cars on his right (north),  apparently 
standing still, but saw no engine and heard no bell or whistle; saw no 
train on his left (south). Plaintiff knew n watchman was due to be 
stationed a t  the crossing. Jus t  as his front wheels reached the first rail, 
the ~ a t c h m a n  came running out, looking south, threw u p  his "Stop" 
sign, and caused plaintiff to choke down his car. While in  this position, 
defendant's freight train, coming from the north, backed over the cross- 
ing, struck plaintiff's car, carried i t  seventy or eighty feet before stop- 
ping, demolished the car, and injured plaintiff. 



On cross-examination, plaintiff testified : "I saw the watchman look- 
ing to  the south and I thought the train was coming from the south, but 
it was coming from the north. . . . I thought the train was on the 
main line. I t  r a s  not on the main line, but was on the first track." 

The usual issues of negligence, contributory negligence, and damages 
were submitted to the jury and answered in favor of the plaintiff. 

Judgment on the rcrdict, from which the defendants appeal, assigning 
as error the refusal of the court to nonsuit on plaintiff's own testimong. 

&!!in (6 Jackson and I i .  R. Hoyle for plainti f ,  appellee. 
J .  C', Pi t fman  and 17amer, LllcInfyre (e. Henry for defendants, appel- 

la7zfs. 

STACY, C. J. Does the plaintifl's alleged contributory negligence bar 
a recovery as a matter of law? The answer is "No." Lincoln z>. R. R., 
207 N. C., 757, 178 S. E., 601. The  issue was for the tvelve. 

Defendants have apparently misinterpreted plaintiff's testimony. H e  
does not say he kne~v the train was approaching before going upon the 
crossing. H i s  statement, '(I thought the train was coming from the 
south," has reference to ~vliat  he thought after his car had choked dowi  - 
or stopped, duc to the direction in  which the ~vatchman was looking 
when he ran  out with his stop sign. 

The  pertinent principle mas stated by Hoke, J.,  in Shepard v. R. R., 
166 S. C.. 539, 82 S. E. ,  872, quoting with approral  from 33 Cyc., 1028, 
as folloxvs: "Where a railroad company maintains a flagman, gates, or 
other signals of warning a t  a railroad crossing, whether voluntarily or 
by law or custom, the public generally has a right to presume that these 
safeguards will be reasonably maintained and attended, and in the ab- 
sen& of knovledge to the contrary, the fact that  the gates are open, or 
automatic bells not ringing, or that  the flagman is absent from his post 
or, if present, is  not giving a warning of danger, is an  assurance of 
safetv and an  implied invitation to cross upon which a traveler familiar 
with the crossing may rely and act within reasonable limits, on the pre- 
sumption that  it is safe for him to go on the crossing. The  extent to 
which a traveler may rely on such assurance is a question of fact, and 
while ordinarily the same degree of care and vigilance is not required of 
a traveler under such circumstances as otherwise, he has no right to rely 
e sc lus i~e l r  upon such circumstances, nor will such presumption or assur- 
ance excuse the traveler from using every reasonable precaution that  an 
ordinarilv prudent man would use under like circumstances. Such facts " 

as the absence or presence of a flagman, or that the gates are  open, or 
that  the automatic bells are ringing or not ringing, a re  merely facts to 
be considered in determining whether the traveler exercises the degree 
of care required in attempting to cross." 
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The same rule was also applied in  the cases of Parkw v. R. R., 181 
N. C., 95, 106 S. E., 755; Barber v. R. R., 193 N. C., 691, 138 S. E., 1 7 ;  
and Johnson v. R. R., 163 N. C., 431, 79 S. E., 690. 

The negligence of the defendants is  not seriously disputed. The  
watchman was "out of pocket" as plaintiff approached the crossing. I f  
he had been attentively on duty a t  that  time, the in jury  might not have 
occurred. Shepard v. R. R., supra; Finch v. R. R., I95  N.  C., 190, 
141 S. E., 550. 

The  case of Pitt v. R. R., 203 N. C., 279, 166 S. E., 67, cited and 
relied upon by defendants, i s  easily distinguishable by reason of differ- 
ent  fact  situations. I n  the cited case, the plaintiff drove upon the 
crossing without looking to  his left, the direction f rom which a fast 
passenger train was approaching, while in the instant case the plaintiff 
looked in  both directions before entering upon the crossing. I n  like 
manner, the case of Rimmer v. R. R., 208 N. C., 198, 179 S. E., 753, 
may be distinguished. 

The plaintiff filed a petition for certiorari to correct the charge in 
accordance with the judge's letter. The  defendants consent that  the 
correction may be made as requested, and no point is rnade in respect 
thereof'. 

No error. 

J. T. E'RITCHETT, TRUSTEE, v. J. C. TOLBERT, SHERIFF OF CALDWELL 
COUNTY. 

(Filed 4 November, 1936.) 

1. Assignments for Benefit of Creditors B a-Judgment held not a prefer- 
ence within meaning of C. s., 1611. 

A judgment duly rendered by a court of competent jurisdiction against 
a debtor assigning his property to a trustee for the benefit of creditors is 
not a transfer or conveyance of property by the assignor, although the 
judgment is rendered within four months prior to the amignment to the 
trustee, and the judgment is not a preference prohibited by C. S., 1611, 
and will not be declared void upon suit of the trustee. 

2. Assignments for Benefit of Creditors C c-Execution on personalty 
prior to registration of deed of assignment creates prior lien. 

Where a valid judgment is rendered within four months prior to an 
assignment for benefit of creditors by the judgment debtor, and execution 
is issued thereon and personal property of the debtor levied upon prior 
to the registration of the deed of assignment, the judgment is a lien upon 
the personal property levied upon prior to the title of the trustee in the 
deed of assignment. 
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APPEAL by defendant from Warlick,  J. ,  at  May Term, 1936, of 
CALDWELL. Rerrersed. 

This is an action to restrain and enjoin the defendant from proceed- 
ing under executions which were issued to him as sheriff of Caldwell 
County by the clerk of the Superior Court of said county to satisfy 
certain judgments which were rendered against J. Roy Moore and Mrs. 
Lillie Moore, trading as Lenoir Book Store, in favor of certain of their 
creditors. 

I t  is alleged in the complaint that the judgments on which the execu- 
tions mere issued were rendered and docketed in  the office of the clerk 
of the Superior Court of Caldwcll County within four months next 
preceding 6 May, 1036, and that  the executions which are now in  the 
hands of the defendant were issued on said day. 

I t  is  further alleged in the complaint that on 6 May, 1936, J. Roy 
Noore and Mrs. Lillie Moore, trading as Lenoir Book Store, executed 
a deed of assignment by which they conveyed to the plaintiff J. T .  
Pritchett, trustee, all their property, real and personal, for the benefit of 
their creditors, and that  plaintiff has accepted the trusts imposed upon 
him by said deed of assignment, and is now engaged in  the performance 
of his duties as trustee under the said deed. 

The action was heard on an  order which was duly served on the de- 
fendant to show cause, if any he had, why the temporary restraining 
order made in  the action should not be made permanent. 

A t  the hearing, it n a s  found by the court that  the judgments on which 
the executions now in the hands of the defendant were issued were all 
rendered and docketed in the office of the clerk of the Superior Court of 
Caldwell County within four months next preceding the date of the dced 
of assignment executed by J. Roy Moore and Mrs. Lillie l loore,  trading 
as Lenoir Book Store, to the plaintiff. On  this finding, thc court was 
of opinion that  both the judgments on which the executions were issued 
and the executions in the hands of the defendant are roid, and :record- 
ingly ordered and adjudged that  the defendant be and he was restrained 
and enjoined from proceeding under the executions issued on said judg- 
ments. 

The defendant excepted and appc.aled to the Supreme Court, assigning 
error i n  the judgment. 

W .  H.  Strickland for plaintiff. 
Tholnas L. Warren and B. F. Il.'illiarns for defendant. 

COXNOR, J. At the tr ial  of this action in the Superior Court, the 
plaintiff contended that  the judgments on which the executions in the 
hands of the defendant viere issued, having been rendered and docketed 
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i n  the office of the clerk of the Superior Court, within four months pre- 
ceding the date of the voluntary deed of assignment for the benefit of 
creditors, mhich was executed by the judgment debtors to the plaintiff, 
were preferences, under C. S., 1611, and for that reason were void. This 
contention was sustained by the judge. I n  this there was error. 

C. S., 1611, is as follows: "It is the duty of the trustee to recorer, 
for the benefit of the estate, property which was conveyed by the grantor 
or assignor in  fraud of his creditors, or which was conveyed or trans- 
ferred by the grantor or assignor for the purpose of giving a preference. 
A preference, under this section, shall be deemed to have been given 
when property has been transferred or conveyed within four months 
next preceding the registration of the deed of trust or deed of assign- 
ment in consideration of the payment of a preexisting debt, when the 
grantee or transferee of such property knows or has reasonable ground 
to believe that the grantor or assignor was insolvent at  the time of 
making such conveyance or transfer." 

There is nothing in this statute to sustain the content on of the plain- 
tiff. Where a judgment for the recovery of money has been rendered 
by a court of competent jurisdiction, and the judgment has been duly 
docketed in the office of the clerk of the Superior Court of the county in 
which the judgment vas  rendered, the judgment is not a preference 
under the provisions of C. S., 1611, although within four months after 
the date of its rendition or docketing, the judgment debtor executes a 
voluntary deed of assignment for the benefit of his creditors, by which 
he conveys all his property, real or personal. 

The judgment in the instant case is reversed. The action is re- 
manded to the Superior Court of Caldwell, where such further proceed- 
ings may be had as either of the parties may desire. 

I f ,  in the instant case, as alleged by him in his answer, the defendant 
levied upon the personal property described in  the complaint, under the 
executions in his hands, prior to the registration of the deed of assign- 
ment under which the plaintiff claims title to said property, the judg- 
ments on which the executions u7ere issued are liens upon said personal 
property, from the date of the levy, having priority over the plaintiff's 
title to said property. I n  that case, the temporary restraining order 
should be dissolved. 

Reversed. 
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STATE r. D,4VID TT'ITHERSPOOX. 

(Filed 4 November, 1936.) 

1. Criminal Law G r- 
Where the State relies upon the testimony of the prosecuting witness 

as to the identity of accused as the perpetrator of the crime charged, it 
is competent for defendant to impeach the credibility of the prosecutrix by 
evidence tending to show that she is mentally deficient or abnormal. 

2. Criminal Law G i- 
A nonexpert may testify from his knowledge and observation of the 

person in question as to such person's mental condition, including strength 
of memory, the weight and credibility to be given such testimony being 
for the jury to determine from the witness' intelligence and his means of 
knowledge and observation of the person in question. 

3. Criminal Law I i- 
The competency of a witness is a matter for the court, but the credi- 

bility of the witness is for the jury, so thnt a witness having sufficient 
mental capacity to be a competent witness may be impeached by a showing 
of mental deficiency as bearing upon the credibility of the witness. 

APPEAL by defendant from Warlick, J., at  February Term, 1936, of 
CALDWELL. 

Criminal prosecution, tried upon indictment charging the defendant 
with rape. 

The  record discloses that  on Monday night, 10 February, 1936, the 
prosecuting witness, a young white woman, was assaulted and ravished 
by a colored man, or Negro, near the East  Harper  Avenue school build- 
ing in the town of Lenoir. 

On  the following day, Tuesday, about 1 :30 p.m., the defendant and 
another Negro boy by the name of Marshall Hood, were carried to the 
home of the prosecutrix for identification: "She said she did not belieye 
either one of them n-as the one," so testifies the officer, "and as TTe turned 
to  go, this darky here (defendant) thanked her." 

The  defendant was then released, but rearrested later that  afternoon 
and carried before the prosecutrix again the next morning. She testi- 
fies: "When I got to see him the next morning, I said the minute I saw 
him 'that is him,' ~ i t h o u t  stopping to wait and see. . . . After the 
officers left with him, I decided Witherspoon was the one thnt a.jsaulted 
me. . . . I am sure now that  Witherspoon is the man that assaulted 
me." 

The  prosecution offered to shov by the constable or officer, admittedly 
not an  expert, but who knew the prosecutrix "pretty well," that in his 
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opinion she was "mentally abnormal" or "not a normal girl mentally." 
Objection; sustained; exception. 

Verdict : Guilty. 
Judgment : Death by asphyxiation. 
Defendant appeals, assigning errors. 

Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 

Thomas L. Dysard and Hal B. Adams for defendant. 

STACY, C. J. I n  a prosecution for rape, where the quej3tion of identity 
is the principal issue involved, is i t  competent to impeach the credibility 
of the prosecuting witness by showing that she is mentally deficient or 
abnormal? The answer is, Yes. 8. v. Ketchey, 70 N. C., 624; S .  v. 
Vernon, 208 N. C., 340, 180 S. E., 590; 70 C. J., 763; 28 R. C. L., '617; 
Note, 82 A. S. R., 25. Compare S. v. Jenkins, 208 N.  0.: 740, 182 S. E., 
324. 

The principle is fully illustrated in  the case of 8. v. Rollins, 113 
N.  C., 722, 18 S. E., 394, where it was said: "The third exception is 
well taken. John Jones, on behalf of the State, had testified as an eye- 
witness to the homicide, and had stated that he was not drunk when it 
occurred. Had  this been pertinent only to impeach hiri character, his 
answer would have been conclusive. S .  v. Roberts, 81 N .  C., 605. But 
it went rathe; to his capacity to know and remember with accuracy what 
took place. I t  was error, therefore, to exclude proof offered to show that 
he was 'very drunk on that occasion.' I t  would have served to contradict 
him and to impair the credit to be given to his evidence, and would have 
been somewhat corroborative of the prisoner's theory of self-defense. 
When a witness had testified as an eye-witness to a transaction, it would 
be competent to show that during the occurrence he was adeep or insensi- 
ble, and, of course, also that he was very drunk." 

Again, in Isler v. Dewey, 75 N. C., 466, a witness by the name of 
Samuel Smith was introduced, and testified on behalf of the plaintiff. 
The defendant then called a witness, who, over objection, was allowed 
to testify that "the memory of the witness Smith was below medium." 
This evidence was held to be competent, the Court saying: "Ever since 
Clary v.  Clary, 24 N.  C., 78, i t  has been considered that dl persons, and 
not experts alone, can give their opinion as to the mental capacity of the 
maker of a will or deed, and on the same reasoning they may do so as to 
a person who has been introduced as a witness in  the cause on the trial. 
Bailey v. Pool, 35 N .  C., 404. A person entirely without memory is 
incompetent as a witness, and if his memory is weak naturally or has 
been impaired by disease or age his testimony will naturally have less 
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weight with a jury than if his memory viere sound and unimpaired. T o  
prove of a witness that  his memory is weak is a legitimate wag of im- 
peaching his testimony, and the opinions of those who know him may be 
resorted to for that  purpose." 

We were told on the argument the court's ruling was based upon the 
ritness. belief that  a nonexpert could not testify to  the poor memory of a n' 

The law is otherwise. IIurris v. Aycock, 208 N.  C., 523, 181 S. E., 554. 
I t  is  well settled that  anyone who has observed another, or conrersed 
mith him, or had dealings mith him, and a reasonable opportunity, based 
thereon, of forming an opinion, satisfactory to himself, as to the mental 
condition of such person, is permitted to gire his opinion in  evidence 
upon the issue of mental capacity, although the witness be not a psychia- 
trist or expert i n  mental disorders. S. v. Xeafon, 203 N .  C., 607, 172 
S. E., 179; White v. Hines, 182 N .  C., 275, 109 S. E., 31;  S. v. Turner, 
143 N.  C., 641, 57 S. E., 138;  Whitaker v. Hamilton, 126 N. C., 165, 
35 S. E., 815. 

,4ny witness who has had opportunity of knowing and observing the 
character of a person, whose memory or mental capacity is assailed or 
brought in question, may not only depose to the facts he knows, but may 
also give in evidence his opinion or belief as to the strength of mind of 
the person under review, founded upon such knowledge and obserration, 
and i t  is for the jurors to ascribe to  his testimony that  \%eight aud credi- 
bility which the intelligence of the witness, his means of knowledge arid 
observation, and all the circumstances attending his testimony, may in 
their judgment deserve. Clary v. Clary, 24 N.  C., 78. 

I t  is  conceded that  the prosecuting witness is competent to gire evi- 
dence in the ease. S. v. Satterfipld, 207 N .  C., 118, 176 S. E., 466; 
Lanier v. Bryan, 184 N.  C., 235, 114 S. E., 6. I t  is not her competency, 
but her credibility, that  is assailed. 8. v. Exum, 138 N .  C., 599, 50 
S. E., 283. The two are not the same thing. A person may be a com- 
petent witness and yet not a credible one. Competency is a question for 
the court; credibility a matter for the jury. 8. a. Beal, 199 N.  C., 278, 
154 S. E., 604. 

There are other exceptions appearing on the record worthy of consid- 
eration, but as they are not likely to occur on another hearing, we shall 
not consider them now. The prisoner is entitled to  the benefit of the 
evidence erroneously excluded. 

New trial. 
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MRS. MILDRED EXUM, ADMIXISTRATRIX OF JOE EXUM, V. N. BAUMRIND 
AND WIFE, SADIE BAUMRIND. 

(Filed 4 November, 1936.) 

1. Automobiles C c: C j-Speed in excess of forty-five miles per hour on 
highway is prima facie negligence, but  not negligence per se. 

I'laintiff's evidence tended to show that her intestate, who had owned 
and operated his motorcycle for only thirty days, was driving a t  a rate 
of fifty or sixty miles per hour and had just come around a curve a t  the 
time of the collision. Held: Under the provisions of IQ. C. Code, 2621 
(46), such speed is prima facie evidence of negligence, but not negligence 
per ae, and defendants' motion to nonsuit for that plaintiff's evidence 
showed contributory negligence as a matter of law was properly denied. 

2. Appeal and Error E b 
Where the charge is not in the record, it will be presumed on appeal 

that appropriate instructions were given the jury. 
STACY, C. J., dissenting. 
CONNOB, J., concurs in dissent. 

APPEAL by the feme defendant from Spears, J., at  J u n e  Term, 1936, 
of GREENE. Affirmed. 

K. A. P i t t m a n  and L. I .  Moore for plaintiff, appellee. 
Finch,  Rand & Finch and Wal ter  G. Xheppard for defendant, appel- 

lant. 

SCHE:NCK, J. This was a n  action for the alleged wrongful death of 
the plaintiff's intestate, caused by a collision on a State Highway between 
a motorcycle upon which the intestate was riding and an  automobile 
owned and driven by the appellant. 

A nonsuit was entered as to the defendant N. Baumrind, from which 
no appeal was taken. 

The action, as i t  related to the defendant Sadie Baumrind, was tried 
upon the usual issues of negligence, contributory negligence, and damage. 
The jury answered the issues in  favor of the plaintiff, zrnd from judg- 
ment based on the verdict the defendant Sadie Baumrind appealed, 
assigning as error the refusal of the court to grant  her motion for judg- 
ment as i n  case of r.onsuit made when the  plaintiff had introduced her  
evidence and rested her case and renewed after all the evidence on both 
sides was in. C. S., 567. 

On the argument i t  was conceded that  there was suffici~~nt evidence of 
the defendant ,~  negligence to  carry the case to the j u ~ y ,  but it was 
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earnestly argued that  the plaintiff's o n n  evidence established the con- 
tributory negligence of her intestate, and that upon authority of I lo l ton  
v. R. E., 188 N. C., 277, and similar cases. the motion for judgment as 
i n  case of nonsuit should have been granted. 

While there was evidence introduced by the plaintiff, as well as by 
the defendant, tending to establish the contributory negligence of the 
intestate, we cannot hold as a matter of law that  such evidence did estab- 
lish such contributory negligence. 

All the evidence tended to show that  the collision occurred as the 
defendant attempted to drive her automobile around and past another 
automobile approaching a curve and going in the same direction, and 
that  she was unable to get by the other automobile so as to pull her auto- 
mobile back to her right side of the road before the intestate, coming in 
the opposite direction on his motorcycle, collided with her automobile on 
her left side and on his right side of the road. 

The evidence introduced by the plaintiff and relied upon by the de- 
fendant to  prove the plaintiff out of court was to the effect that the 
intestate had owned and operated a motorcycle for only thir ty days, and 
that  when the collision between his motorcycle and the defendant's auto- 
mobile took place he mas driving the motorcycle a t  a rate of fifty or 
sixty miles per hour, and had just come around a curve. While prior 
to the enactment of see. 4, ch. 311, Public Lams 1935 (I\-. C. Code of 
1935 [hlichie], see. 2621 [46]), the operation of a motor driven vehicle 
upon the highways of the State a t  a greater rate of speed than forty-five 
miles per hour was unlawful, and therefore negligence per se, since said 
enactment such operation is only prima facie evidence of negligence, and 
for that  reason i t  was proper for his Honor to submit the issue as to 
contributory negligence to the jury, under appropriate instructions. 
The charge not being contained in  the record, i t  is presumed that  such 
appropriate instructions were given to the jury. 

There is some evidence in  the record that  the intestate slackened the 
speed of his motorcycle before colliding with the plaintiff's automobilc. 

There are no assignments of error except the one to the refusal of the 
court to grant  the motion for judgment as in case of nonsuit, and since 
this cannot be sustained the judgment of the Superior Court must be 

Affirmed. 

STACY, C. J., dissenting: I think it should be held as a matter of 
law that  plaintiff's intestate was contributorily negligent. "He came 
around the curve . . . between 50 and 60 miles an hour. . . . 
and there was plenty of room for him to  go between us"-so testified 
plaintiff's own witness. Instead of taking the path of safety, he seems 
to have followed his "bicycle eye" and drove directly into the defend- 
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ant's Buick car. "As the Buick came around, he commenced blowing, 
. . . threw up his hands, and it made a curious fuss like he cut i t  
off7'--this is the only evidence, offered by the plaintiff, to show what 
plaintiff's intestate did as he approached the defendant's car. 

An inexperienced operator of a motorcycle who drives i t  upon the 
highway, around a 45-degree curve at  50 or 60 miles an hour, is certainly 
driving "at a speed greater than is reasonable and prudent." Davis v .  
Jeffreys, 197 K. C., 712, 150 S. E., 488. This is in violation of the 
statute intended and designed to prevent injury to persons or property. 
Godfrey v .  Coach Co., 201 N. C., 264, 159 S. E., 412. The positive 
prorision of the statute is, that "No person shall drive a vehicle on a 
highway at a speed greater than is reasonable and prudent under the 
conditions then existing." 

Plaintiff's intestate's negligence, in order to bar a recovery, need not 
be the exclusive or sole proximate cause of the injury. I t  is enough if it 
contribute to the injury. Wm'ght v. Grocery Co., ante, 462; Construc- 
tion Co. v. R. R., 184 N. C., 179, 113 S. E., 672. 

CONEOR, J., concurs in dissent. 

WACHOVIA BANK AND TRUST COMPANY v. JOHN A. LINDSAY ET AL. 

(Filed 4 November, 1936.) 

1. Wills E d-Devise a n d  bequest of property for  life with limitation over 
to a class vests tit le in remainder  i n  t h e  class upon death of testator.  

Testator left all his property, real and personal, to hi.s wife for her life 
or until she remarried, with provision that  upon termination of her inter- 
est two-thirds of the estate should be distributed to those who would 
have been his heirs and distributees had he .not made the will. Held: 
The limitation over vested i n  testator's heirs and distritmtees immediately 
upon his death, and the persons entitled to take should be determined as  
of his death and not a s  of the death of his widow. 

2. Wills E f-Where property is divided prior to termination of life estate 
children of vested remaindermen have n o  interest upon death of life 
tenant.  

The will in  question devised and bequeathed all tesl:ator's property to 
his wife for life, with vested remainder over in two-thi~ds of the property 
to testator's next of kin. Prior to the termination of the life estate, the 
property was divided in proceedings approved by the court, the widow 
taking one-third and the next of kin living a t  testator's death taking two- 
thirds. Each of the next of kin receiving a share of the estate in  the 
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proceedings died prior to the widow's death. Held: Only those answering 
the roll of the class at the time of testator's death took under the will, 
and their children and grandchildren have no interest in the estate re- 
maining a t  the time of the widow's death. 

APPEAL by answering defendants from Stack,  J., a t  Ju ly  Term, 1934, 
of RAXDOLPH. 

Civil action for construction of will. 
The record discloses that  Dr .  A. Fuller, of Randolph County, died 

15 December, 1906, leaving a last will and testament, which is now the 
subject of controversy between or anlong some of the parties litigant. 

The  item which gives rise to this controversy is as follows: - 
"Item Second: I gire, devise and bequeath all my estate and effects 

both real and personal, including all moneys on hand and all debts due 
me to my  beloved wife Ju l ia  C. Fuller, for the term of her natural life 
or during her widowhood, and upon her second marriage or death, 
whicherer shall occur first, that  all said property and effects, shall be 
disposed of as follows, that  is to sag, two-thirds thereof to be divided 
among those who would have been my heirs and distributees had I not 
made this d l ,  my  said wife not included, and the remaining third to 
my said beloved wife Ju l ia  C. Fuller her heirs and distributees in fee 
simple forever." 

I n  1907, a division of the estate of the testator was had between the 
widow and "those who would have been my  heirs and distributees had I 
not made this milln-a brother, a sister, and a nephew-living a t  the 
time of testator's death, and said division and settlement mas duly ap- 
proved by order of court i n  a proceeding brought for the purpose. 

The brother, sister, and nephew of the testator, parties to said pro- 
ceeding, are all dead, and the appealing defendants herein are their 
children and grandchildren. 

u 

The testator's widow never married again, and died in  August, 1933. 
I t  is the contention of the appealing defendants that  under the second 

item of the will i n  question, the "heirs and distributees" of the testator, 
who ultimately take the "two-thirds of all said property and effects," are 
to be determined a t  the death of the widow. and not as of the death of 
the testator. F rom an  adverse ruling on this point, said defendants 
appeal, assigning error. 

Xann ing  & Manning and J .  A. Spence for plaintiff, appellee. 
L. T .  Hammond,  J .  T7. Wilson,  and Wal ter  D. Siler for defendants, 

appellants. 

STACY, C. J. Are those "who would have been" the testator's "heirs 
and distributees," had he died intestate, and who are  designated as the 
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TRUST Co. v. LINDSAY. 

ultimate takers of two-thirds of his property, to be ascertained and deter- 
mined as of the date of his death, or at  the time of the death of the life 
tenant? The answer is, At the death of the testator. Witty v. Witty,  
184 N .  C., 375, 144 S. E., 482; Dixon v. Pender, 188 K. C., 792, 125 
S. E.,  623; Baugham v. Trust Co., 181 N .  C:. ,  406, 107 8. E., 431. 

Had the testator died without making a will, undoubtedly his heirs 
and distributees would have been determined as of the date of his death, 
for as said by Blackstone: "An heir is he upon whom the law casts an 
estate immediately on the death of the ancestor." I1 Blk., ch. 14;  Welch 
v. Gibson, 193 N. C., 684, 138 S. E., 25; Yelverton, a .  Yelverton, 192 
N.  C., 614, 135 S. E., 632. To hold otherwise would be to take from 
such words their ordinary and natural meaning and give to them an 
artificial or hypothetical significance. Jenkins v. Lambeth, 172 N. C., 
466, 90 S. E., 513; 69 C. J., 262; 23 R. C. L., 549. I t  is only when the 
testator uses such words in a different sense-which, of course, he may 
do-that they are given the artificial signification intended by him. 
Scale,s v. Barringer, 192 N.  C., 94, 133 S. E., 410; Bowen v. Hackney, 
136 N.  C., 187, 48 S. E., 633. 

Speaking to the general rule in  Bullock v. Downes, 0 H. L. Cases, 1, 
Lord Campbell said: ('Generally speaking, where thers is a bequest to 
one for life, and after his decease to the testator's next of kin, the next 
of kin who are to take are the persons who answer that description at  
the death of the testator, and not those who answer that description at 
the death of the first taker. Gifts to a class, following a bequest of the 
same property for life, vest immediately upon the death of the testator. 
Nor does it make any difference that the person to whom such previous 
life interest was given is also a member of the class to take on his death." 

I n  interpreting the present will, the court below applied the general 
rule, and in this we find no error. 

Moreover, it appears that the parents and grandparerlts of the appeal- 
ing defendants have heretofore received the very property in controversy 
in a division and settlement with the widow, on the assumption and 
belief that they were entitled to same as vested remaindermen. This 
settlement was approved by order of court, in a proceeding brought for 
the purpose, and it will not be disturbed, because in st limitation by way 
of remainder to a class, the law calls the roll of the class immediately 
upon the vesting of the estate, and those who can answer, take. Fulton 
v. Waddell, 191 N.  C., 688, 132 S. E., 669. At the call of the roll in the 
instant case, the brother, sister, and nephew of the testator answered. 
They alone took. So said the law in 1907. So says it now. 

Affirmed. 
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MRS. JOHN W. CARLTON, Wmow OF JOHN W. CARLTON, DECEASED, 
EMPLOYEE, O. BERNHARDT-SEAGLE COMPANY, EMPLOYER, A F D  THE 
TRAVELERS INSURANCE COMPANY, CARRIER. 

(Filed 4 November, 1936.) 

1. Master a n d  Servant F i- 
Where each of the essential facts found by the Industrial Commission 

is supported by competent evidence, the findings are  conclusive on appeal, 
even though some incompetent evidence was also admitted upon the 
hearing. 

2. Master and  Servant F b- 

Evidence that  a n  employee was carrying dynamite over a slick, rough 
road in the performance of his duties, that he twisted his ankle, causing 
severe sprain and other internal injuries proximately resulting in his 
death, is suficient to  sustain findings that his death resulted from a n  
accident arising out of and in the course of his employment. 

3. Master and  Servant F d :  Evidence H f- 
Testimony of the wife of a n  employee a s  to his expressions of bodily 

feeling tending to show the progress of the injury is competent upon the 
hearing upon the question of whether the accident proximately caused his 
death. 

4. Master a n d  Servant F d :  Evidence E d- 

The report signed by the manager of a n  incorporated employer and filed 
with the Industrial Commission a s  required by N. C. Code, 8181 (vvv), is 
competent upon the hearing and statements contained therein not within 
the personal knowledge of the manager a re  competent as  a n  admission 
against interest. 

APPEAL by defendants f r o m  Warlick,  J., a t  X a y  Term, 1936, of 
CALDWELL. Affirmed. 

H e a r d  upon  defendants' appeal  f r o m  the  K o r t h  Carol ina Indus t r ia l  
Commission, awarding compensation f o r  death of plaintiff's husband, 
J o h n  T. Carlton, found t o  have resulted f r o m  a n  i n j u r y  by accident 
ar is ing out of a n d  i n  the course of h i s  employment. 

F r o m  judgment affirming the  award  of the  Indus t r ia l  Commission, 
defendants appealed to th i s  Court .  

B. F. Wil l iams for plaintiff, appellee. 
S a p p  & S a p p  for defendants, appellants. 

DEVIX, J. T h e  single question presented by th i s  appeal  is whether 
there IT-as competent evidence t o  sustain the  award.  

I f  the findings of fact  of t h e  Indus t r ia l  Commission a r e  supported by 
competent evidence, they a r e  conclusive upon appeal.  Southern v. 
C o f f o n  X i l l s ,  200 N. C., 165. 
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The defendants, however, contend that  the evidence offered was incom- 
petent, and therefore insufficient to support the award. I n  Brown v. 
Ice  Co., 203 h'. C., 97, Brogden, J., speaking for the Court, used this 
language: "Obviously, if all the testimony offered by a claimant, tending 
to show an  in jury  sustained in the course of his employment, was hear- 
say and incompetent, no finding based upon such testimony could be 
upheld." 

While some of the evidence offered in the instant case might fall 
within the category of hearsay, there was competent evidence sufficient 
to establish the essential facts found. 

The report made by M. R .  Bernhardt, manager clf employer (an  
unincorporated firm), pursuant to section 8181 (vvv), Michie's Code of 
1935, sets out facts sufficient to show that  the deceased, an  employee, 
twisted his ankle, causing severe sprain or other internal injury to his 
right ankle; that  this happened while he mas carrying a case of dyna- 
mite over a rough, slick road, engaged in his regular line of duty a t  the 
time, and that  the in jury  was by accident arising out of and in  the 
course of his  employment; and there was evidence of the wife as to the 
character of the in jury  and as to expressions of bodily feeling on the 
part  of the deceased, showing the progress of the in jury  (Ilotcard z'. 

Wright, 173 N. C., 399) ; and the opinion of the medical expert that the 
death proxin~ately resulted from the injury. 

The report of the accident, made by the employer, mas competent. 
Russell v. Oil CO., 206 N. C., 341; 71 C. J., 1073. E7:en if the report 
signed by M. R. Bernhardt contained some statements of fact not of his 
personal knowledge, it was competent as a declaration against interest. 
Tapp t~. Dibrell, 134 N .  C., 546; 71  C. J., 1073-4. 

Affirmed. 

REMUS WALLACE v. ZEB V. VALLACE ET AL. 

(Filed 4 November, 1936.) 

1. Estoppel B a- 
Where a party announces in open court that he is not attacking the 

validity of the mortgage involved in the action, but wi!l rely solely upon 
his contention of payment, he is bound by the admission, and judgment 
in his favor declaring the mortgage void is error. 

2. Mortgages A a: Guardian and Ward D a- 
Since title is deemed to be in the ward when a guardian takes a deed 

or mortgage for the ward, whether a mortgage executed by an individual 
to himself as guardian is roid for want of proper parties:, qum-e. 
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APPEAL by plaintiff from G r a d y ,  J . ,  at  February Term, 1936, of 
LENOIR. 

Civil action to recover on promissory note and to foreclose mortgage. 
The facts are these: 
1. On 1 July,  1925, Zeb V. Wallace and wife executed to "Zeb V. 

Wallace, Guardian of Remus Wallace," note in the sum of $834.00, due 
in six months, and to secure the payment of same, executed and regis- 
tered mortgage on 100 acres of land situate in Lenoir County. The  
relation between said guardian and ward was that  of father and son. 

2. On 21  September, 1927, when Remus Wallace became of age, he 
had a settlement nit11 his guardian, and the same \\as duly recorded in 
the clerk's office-said note and mortgage being turned over to Remus 
Wallace-and reciting: "This settlement is made in part by notes now 
in my  possession." 

3. Thereafter, on 4 March, 1929, and again on 25 July,  1930, Zeb V. 
Wallace and wife executed notes, secured by deeds of trust on said land, 
to C. A. Broadway. 

4. I n  this action to recover on the guardian's note of $834.00 and to 
foreclose mortgage given as security therefor, the defendant C. A. 
Broadway pleads the settlement between the plaintiff and his guardian 
as  payment ,  and "announced, in open court, that  he was not attacking 
the validity of the note or lien, but that  he was only taking the position 
that the indebtedness had been paid and that the lien should be. cam 
celed because of the payment of the indebtedness." 

5. The  court held as a matter of lam that  the mortgage given to secure 
the guardian's note was void, "basing his conclusion, in part, upon the 
case of G o r h a m  v. J leacham,  63 Vt., 231, which holds specifically that  a 
mortgage deed made by a man to himself as (Executor of A. W. Gor- 
ham's Estate' is absolutely void." 

6. Verdict and judgment upon plaintiff's note, as against the makers, 
without security, from which the plaintiff appeals, assigning errors. 

Jesse A.  J o n e s  for p l a i n f i f ,  appel lant .  
J o h n  G. D a w s o n  and Rouse  d2 Rouse  for de fendan t  Broadway ,  ap- 

pellee. 

STACY, C. J. The jury found against the defendant Broadway upon 
his plea of payment. H e  announced in  open court that  he was not 
attacking the validity of plaintiff's lien. Kevertheless, the court held 
as a matter of law that  plaintiff's mortgage was void, for want of proper 
parties, under authority of G o r h a m  v. Meacham,  63 Vt., 231, 22 Atl., 
572, 13  L. R. A., 676. The conclusion is a n o n  sequi tur .  Small v. 
S m a l l ,  74 K. C., 1 6 ;  Y o u n c e  v. X c B r i d e ,  68 N. C., 532. 
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I n  the first place, the validity of plaintiff's mortgage is not assailed on 
the present record; and in the next place, the authority cited has refer- 
ence to  a mortgage executed by one to himself as ('executor," not as 
"guardian." The rule is, that  where a guardian takes a deed or mortgage 
for his ward, the title is regarded as being in the ward, rather than in 
the guardian, Small v. S m a l l ,  supra ,  12 R. C. L., 1123, 28 C. J., 1153, 
while a different rule may prevail as to an  executor or administrator. 
11 R. C. L., 152, et seq. But, however this may be, the lialidity of plain- 
tiff's mortgage is not challenged by the defendant. H e  specifically 
refused to do so on the trial, and we think he should be held to his plea 
and admission, or election, thus deliberately made. h!eed v. Reed ,  93 
3. C., 462. 

Xew trial. 

DOLLIE C. LUPTON, ADMINISTRATRIX, V. &I. S. HAVTKINS ET AL. 

(Filed 4 Kovember, 1936.) 

Appeal and Error  0 e-Affidavit of party appealing in forma pauperis 
must aver that counsel have advised that  there is error in law in 
judgment. 

The requirements of the statute regulating appeals .in forma pauperis 
are mandatory and jurisdictional, C. S., 649, and where the affidavit fails 
to aver, as required by the statute, that appellant is advised by counsel 
learned in the law that there is error in niatter of law in the decision of 
the lower court, the appeal must be dismissed, nor is there authority for 
granting an appeal upon such affidavit. 

APPEAL by plaintiff from Spears ,  J., at  March Term, 1936, of 
CARTIERET. 

Civil action to recover damages for death of pla ntiff's intestate, 
alleged to hare  been caused by the wrongful act, neglect, or default of 
the defendants. 

Plaintiff's intestate was killed in a crossing accident which occurred in 
Morehead City on the afternoon of 1 3  April, 1935. 

At  the close of plaintiff's evidence, the court being of opinion that  
plaintiff's intestate was contributorily negligent on p1ai:itiff's own show- 
ing, sustained the demurrer to  the evidence and dismissed the action as 
in case of nonsuit. 

Plaintiff gave notice of appeal in open court, and was allowed to 
appeal in f o rma  pauperis  upon certificate of counsel and affidavit that  
she ('is unable, by reason of her poverty, to make the deposit or to give 
the security required by law for said appeal." 



3. C.] FALL T E R N ,  1936. 659 

W a r d  & W a r d  for  p l a i n t i f ,  appe l lan t .  
X o o r e  & Z o o r e  for  d e f e n d a n f s ,  appellees.  

STACY, C. J. The Court is without jurisdiction to entertain the 
appeal, due to the defective affidavit upon which plaintiff was allowed 
to appeal in f o r m a  pauper is ,  and the same is dismissed on authority of 
R i q g a n  v. H a r r i s o n ,  203 K. C., 191, 165 S. E., 355; H a n n a  v. T i m b e r -  
l ake ,  203 S. C., 356, 166 S. E., 733; and Eloneycu t t  v. TT'atXlins, 151 
x. C., 632, 65 S. E., 762. 

The plaintiff does not aver in her affidavit, as required by C. S., 649, 
that  she "is advised by counsel learned in the law that  there is error in 
matter of law in the decision of the Superior Court i n  said action." The 
requirements of the statute are mandatory, X c I n f l ~ e  v. - l IcIn t i re ,  203 
N.  C,. 631, 166 S. E., 732, and jurisdictional, Potcell  v. Il loore,  204 
N. C., 654, 169 S .  E., 251, "and unless the statute is complied with, the 
appeal is not in this Court, and we can take no cognizaiice of the case, 
except to dismiss i t  from our docket." H o n e y c u t t  v. Watlc ins ,  supra.  

There is  no authority for granting an  appeal in f o r m a  paupel-is with- 
out proper, supporting affidavit. Powe l l  v. N o o r e ,  s u p r a ;  S. v. S t a f f o r d ,  
203 K. C., 601, 166 S. E., 734. 

Appeal dismissed. 

STATE v. G. TV. BATTS. 

(Filed 4 November, 1936.) 

1. Criminal Law G m-Evidence of defendant's conlmission of other like 
offenses held competent when intent is essential element of offense 
charged. 

In this prosecution defendant was charged with conspiring with others 
to damage his car with intent to defraud the insurance company. A 
nitness n-as permitted to testify that on a former occasion he had seen 
defendant willfully damage another automobile belonging to him and that 
defendant had made claim for such damage. Held: Testimony of defend- 
ant's commission of a like offense on a prior occasion was competent on 
the question of intent constituting an essential element of the offense 
charged. 

2. Criminal Law I g- 
An exception by defendant to the court's statement of the contentions 

of the State mill not be sustained when defendant fails to call the matter 
to the court's attention in apt time. 
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APPEAL by defendant from Grady, J., at  June  Term, 1936, of LENOIR. 
N o  error. 

The defendant was convicted on one count in the bill of indictment 
charging him and others with criminal conspiracy to wreck and damage 
a n  automobile, the property of defendant, with intent to defraud the 
insurance company. 

From judgment pronounced on a verdict of guilty, defendant Batts  
appealed. 

Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 

Suiton d Greene and John G. Dawson for defendant. 

DEVIK, J. There was evidence sufficient to be submitted to the jury 
that the defendant was guilty under the count in the bill of indictment 
on which he was convicted, and the charge of the court below was free 
from error. 

But  the defendant contends that in  the course of the tr ial  incompetent 
testimony was admitted, over his objection, warranting (2 new trial. 

Defendant assigns as error the admission of testimsny of a State's 
witness that he had seen the defendant deliberately damage another auto- 
mobile of his on another occasion than that alleged in  the bill of indict- 
ment, and that  defendant made claim therefor, but this exception cannot 
be sustained on this record. The defendant was indicted for conspiracy 
to cheat and defraud. One of the elements of the offense with which the 
defendant was charged was the intent. I n  such case i t  is well established 
that evidence of other like offenses is competent. S ,  v. Hardy, 209 
N. C., 83;  S. v. llliller, 189 N. C., 695; S. v. Simons, 1'78 N.  C., 679. 

The exceptions to the court's charge to the jury relate to statements 
of the contentions of the State, as to which the judge's attention was not 
called at  the time. 8. v. Johnson, 207 N. C., 273. The contention that  
the charge contains expressions of opinion in violation of C. S., 66-2, 
cannot be sustained. 

The other exceptions noted a t  the trial are without material signifi- 
cance. 

On the record before us, we find 
No  error. 
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STATE v. JACK ATKINSON. 

(Filed 4 November, 1936.) 

1. Criminal Law I j- 
h motion to nonsuit under C. S., 4613, mill not lie merely for failure 

of the State to offer evidence in support of a nonessential averment in 
the indictment, C. S., 4623, when each essential element of the offense is 
supported by c o m ~ t e n t  evidence. 

2. Intoxicating Liquor G a-Indictment for possession of liquor for sale 
need not allege that  liquor did not bear stamp of A. B. C. Board. 

In an indictment sufficiently charging possession of liquor for the pur- 
pose of sale, C. S., 3379, an additional allegation that the whiskey did not 
bear the stamp of the A. B. C. Board of the county is an allegation of a 
nonessential fact, and will be regarded as surplusage or as a refinement 
within the meaning of C. S., 4623, and the State is not required to offer 
evidence of such additional allegation. 

APPEAL by defendant from Frizzelle, J., at  March Term, 1936, of 
PITT. 

Criminal prosecution, tried upon warrant  charging the defendant 
with " h a ~ i n g  in his possession intoxicating liquors for the purpose of 
sale, and not bearing the stamp of the *I. B. C. Board of P i t t  County," 
etc., in ~ i o l a t i o n  of the statute. 

The record discloses that  on 95 December, 1935, two officers went to 
the llonlc of the defendant and "found a five-gallon jug of liquor, and 
Jack Atkinson said it was his-corn whiskey." 

There was other circumstantial evidence tending to show that  the 
defendant had the liquor for the purpose of sale. 

The defendant demurred to the eridence and moved for judgment as 
of nonsuit under the Mason Act, C. S., 4643, for that  no evidence had 
heen offered to support the allegation in the warrant, "and not bearing 
the stamp of the A. B. C. Board of P i t t  County." Overruled; exception. 

T'erdict : Guilty. 
Judgment : Eighteen months on the roads. 
Defendant appeals, assigning errors. 

Attorney-General Seazcell and Assistant Aftorney-General Allc,llulla~~ 
for fhe  S fa t e .  

S. ,T. Everett for d e f e d a n t .  

STACY, C. J. The gravamen of the charge against the defendant is, 
that he kept or had in his possession, for the purpose of sale, spirituous 
liquors in I-iolation of C. S., 3379. 8. v. h n g l e y ,  209 N. C., 178, 183 
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S. E., 526. The additional allegation, "arid not bearing the stamp of 
the A. B. C. Board of P i t t  County," was unnecessary and may be re- 
garded as surplusage or as a refinement within tlie meaning of C. S., 
4623. "A refinement is understood to be the verbiage which is frequently 
found in indictments in setting forth what is not essential to the consti- 
tution of the offense, and, therefore, not required to Ee proved on the 
trial"-Gasfon, J., ill 8. c .  Gall imore,  24 N. C., 372. The prosecution 
was under no obligation to offer evidence of a nonessential averment. 
S. v. Gues t ,  100 K. C., 410, 6 S. E., 253. 

I n  addition to tlie prinza facie case, arising from the possession of 
more than a gallon of spirituous liquors, S. 2:. I'crfe, ante ,  168, there 
mas other circumstantial evidence tending to show its possession for the 
purpow of sale. S. c .  Xhotlea, an te ,  473 ;  8. c .  I i a r d g ,  200 K. C., 83, 
182 S. E., 831. The case was properly submitted to the jury. S. 2;. 

El l i s ,  an te ,  166. 
N o  error. 

R. E. MARTIX v. LESTER BOYD ET . 4 ~ .  

(Filed 4 November, 1936.) 

Arrest B a- 
Officers attempting to make an arrest without a warrant outside the 

district in which they are authorized to arrest without a warrant are 
liable in damages for wrongful assault in shooting plaintiff's tire in order 
to stop him. 

  PEAL by defendants from Al ley ,  J., at  March Term, 1936, of 
IREDELL. 

Civil action to recover damages for wrongful assault. 
Vel-diet and judgment for plaintiff, damages being assessed a t  $200.00, 

from which the defendants appeal, assigning errors. 

A. A. T a d t o n  a n d  B u r k e  Le. B u r k e  for p l t z in t i f ,  appeilee.  
Z e b  8. T u r l i n g t o n  and  L e w i s  d? L e w i s  for defendants ,  appel lants .  

PER CURIAII. The  trial court instructed the jury that  under the facts 
in the instant case, the defendants did not have the right to shoot down 
plaintiff's tire i n  order to stop him. Exception. 

Defendants say that  had they been armed with process, this right 
would h a w  existed, ergo the mere fact that  they were not armed with 
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process would not  make the i r  conduct unlawful.  T h e  conclusion i s  a 
non sequitur. Hollozcay v.  X o s e r ,  193  N.  C., 185, 136 S. E., 375. T h e  
defendants lTere outside the terr i tory i n  which they a r e  authorized to 
arrest  v-ithout war ran t .  8. c. Sigman, 106 S. C., 7 2 8 ,  11 S. E., 320. 

S o  error. 

DE~YITT J O T S E R  v. T. 31. D d I L  A s D  BERT NcCULLEX, PARTXERS, 
TRADIXG AS DAIL & McCULLEK. 

(Filed 4 November, 1936.) 

1. Automobiles C a-Driver mus t  ascertain t h a t  left side of road is clear 
before drivulg t o  the lef t  t o  pass cars going i n  same direction. 

Evidence that  the driver of a truck, in attempting to pass cars going in 
the same direction, pulled out in the center of the road and hit the car 
which plaintiff was driving in the opposite direction, causing damage to 
the car and injury to plaintib, is l leld sufficient to  be submitted to the 
jury on the question of the actionable negligence of the driver of the 
truck. N. C. Code. 2621 (55) ( a ) .  

2. Trial E f-Misstatement of contentions mus t  be brought t o  court's 
a t tent ion i n  a p t  tune  t o  be available on  appeal. 

The court, after asking counsel a s  to their contentions in respect to 
matters relating to one of the issues and receiving a n  affirmative reply 
from counsel, instructed the jury that  the parties agreed that the issue 
should be answered in the affirmative. Held:  If the instruction on the 
issue was not in accord with the contentions of the party, the matter 
should have been brought to the court's atlention in apt  time in order for 
an exception thereto to be considered on appeal. 

APPEAL by defendants f r o m  Frizzel le ,  J., a t  F e b r u a r y  Term,  1936, of 
PITT. 30 error. 

T h i s  is  a n  action for  actionable negligence, brought by  plaintiff 
against defendants, i n  which i t  is  alleged t h a t  the  plaintiff was i11,jured 
by the  negligence a n d  carelessness of one Andrew Redmond, se r ran t  and  
employee of t h e  defendants, in the operation of a motor  vehicle on the  
public highways of P i t t  County. T h e  defendants  denied the allegations 
of the complaint a n d  pleaded contr ibutory negligence. 

T h e  issues submitted to  t h e  j u r y  and  their  answers thereto mere as  
follorrs : 

"1. FTas  Andrew Redmond, a t  the  t i m e  alleged i n  the  complaint,  em- 
ployed by t h e  defendants, and  act ing within t h e  scope of h i s  employment 
i n  the  fur therance of the business of said par tnersh ip?  Answer:  'Yes.' 
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"2. Was the plaintiff injured by the negligence of the defendants' 
employee, as alleged in the complaint? Answer : 'Yes.' 

"3. Did the plaintiff, by his own carelessness and negligence, con- 
tribute to his injury, as alleged in the answer? Snsner :  'KO.' 

'(4. What damage, if any, is the plaintiff entitled to recover of the 
defendants ? Answer : '$650.00."' 

The defendants made numerous exceptions, assignetl errors, and ap- 
pealed to the Supreme Court. 

Wm.  J .  Bundy for plaintiff'. 
R. T .  Xartin for defendants. 

PER CURIAAI. At the close of plaintiff's evidence and at the close of 
all the evidence the defendants made motions in the court below for 
judgment as in case of nonsuit. C. S., 567. The court below overruled 
these motions, and in this we can see no error. 

The testimony of plaintiff is, in part, as follows: "I mas on the high- 
way just outside of Farmville town limit; I was driving an open Ford 
roadster; I was going from Farmville to Greenville; it was about seven 
or eight o'clock Sunday afternoon in  October; Carri3 Scott and Ada 
Daniel were with me; there were several cars on the ro i~d ;  I mas driving 
about thirty miles an hour; I mas coming from Farmville going to 
Greenville; there were a line of cars and I seen this truck and made for 
the shoulder of the road and held my arm out for the back car not to 
run into me, and by the time I got my arm out it come up and got my 
arm; I don't know what part of the truck hit me, it was done so quick; 
two of the wheels of my car were off the parement; vhen I seen he was 
right on me he had come out in the center of the road to pass me and 
another car." 

N. C. Code, 1935 (Michie), sec. 2621 (55) (a ) ,  is as follows: "The 
driver of a vehicle shall not drive to the left side of the center of a high- 
way in overtaking and passing another vehicle proceeding in the same 
direction unless such left side is clearly visible and is free of oncoming 
traffic for a sufficient distance ahead to permit such overtaking and 
passing to be made in safety." Section 2621 (53). 

As to the first issue, the following admission is in the record: When 
the court below was charging the jury-"Court: Do 1- understand you 
to contend that the truck was not jointly owned? Mr. Martin: No, sir;  
we do not. Court: Do you contend that the driver wal3 not acting upon 
that occasion within the scope of his employment? Am. :  No, sir. 
Court: I n  other words, you agree that the first issue may be answered 
'Yes'? The court will not discuss that further, gentlemen, counsel hav- 
ing said that the jury may answer the first issue 'Yes.' " 
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The exceptions and assignments of error made by defendants as to 
the charge of the court below cannot be sustained. (1 )  The defendants' 
complaint to the charge is to certain contentions which the court below 
set forth as made by defendants. I f  they vere  incorrect, defendants 
should a t  the time have called the court's attention to same, which was 
not done. I t  is too well settled that  after verdict i t  is too late to be con- 
sidered oil appeal. (2 )  On the question of damages there was no error. 
Shipp v. Stage Line, 192 S. C., 475 (478-9). 

I n  the judgment below we find 
N o  error. 

H U S T E R  JIARTIR', ADMIR'ISTRATOR OF G. T. AUSTIN,  V. A. GARLAND 
JONAS, EXECUTOR OF ADOLPH GUSTAV JONAS, DECEASED. 

(Filed 4 November, 1936.) 

Receivers A a- 
The appointment of a receiver is a harsh remedy, and the applicant for 

receivership must clearly show his right to the relief, and that no other 
safe and expedient remedy is available. 

APPEAL by defendalit from Tl'arlick, J., 4 April, 1936. From CALD- 
WELL. Reversed. 

The plaintiff, a t  Sovember Term, 1935, recorered judgment against 
the defendant for $1,382, and interest from 18 February, 1929. The 
plaintiff makes a mqtion in that cause, 2/14/1936, on behalf of himself 
and all other creditors who may come in  to have a receiver appointed. 
The prayer is as follous: "(1) That  an  order be entered appointing a 
receiver to  take immediate charge of the estate of the said Adolph Gustav 
Jonas, with the end in view that  the assets of the said estate may be 
protected and conserled to apply upon the indebtedness of the said 
estate. ( 2 )  That  the receiver be authorized, directed, and empowered 
to take such steps as may be necessary to recover such assets as may have 
been sold, transferred, and conveyed in  defraud of creditors. (3)  Fo r  
the costs of this motion. (4)  Fo r  such other and further relief as the 
plaintiff may be entitled to in  the premises." 

The defendant answered the motion in the cause d ~ n y i n g  the material 
allegations: "That the motion docs not state facts sufficient to constitute 
a cause of action for the appointnlent of a receiver. Fo r  that  i t  appears 
upon the face of the motion that the court is ni thout jurisdiction of the 
action, and the relief may be had only by an order of the clerk of the 
Superior Court of Caldwell County. Wherefore, this defendant, having 
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fully answered, prays the court: ( a )  That  the demands of the plaintiff 
for the appointment of a permanent receiver in this cause be denied. 
(b)  For  such other and further relief as the facts may n-arrant, and to 
the court may seem just." 

The court belom appointed a receiver. The defendant excepted, as- 
signed error, and appealed to the Supreme Court. 

Squires & Sfrickland for plaintif. 
Ervin & Butler, Polifioff R. XcLennan, and Vaughn & Graham f o r  

clef endant. 

PEIZ C U R I . ~ .  There are rarious contentions set forth in the briefs of 
the parties to this controversy, which we need not now consider. On 
the whole record, we do not thiiili the facts justify the :ppointment of a 
receiver. 

I t  is said in Seighbo~s v. Evans, ante, 550:  ((A receiver may be 
appointed where a party establishes an  apparent right to property, and 
the person in  possession is insolvent, and ordinarily a receiver will be 
appointed to take charge of the rents and profits during the pendency of 
the action. Plaintiff does not come within the above rule. The courts 
look with jealousy on the application for the appointment of a receiver. 
I t  is ordinarily a harsh remedy. The right to relief must be clearly 
shown, and also the fact that  there is no other safe and expedient 
remedy. I n  some cases a bond is allowed the defendant instead of the 
appointment of a receiver. Woodall v. Rank, 201 K. C'., 428." 

For  the reasons given, the judgment of the court belom is 
Reversed. 

B.  P. EGGLESTON, TRUSTEE, ET AL., V. GEORGE V. QUINN AiYD HIS I?'IFE, 
MABEL QUINN. 

(Filed 4 Kovember, 1936.) 

Bills and Notes H b: Reformation of Instruments C d-.Where party ad- 
mits execution of note and fails to introduce evidence on affirmative 
defense upon which h e  prays reformation, directed verdict for holder 
is not error. 

A party alleging that it was agreed that he should not be personally 
liable on a note executed by him, but that the maker agreed that his sole 
remedy should be by foreclosure of a deed of trust execuled as security for 
the note, and that the agreement was omitted from the note and deed of 
trust by mutual mistake of the parties, and praying reformation of the 
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instruments, has the burden of proof on the issue, and -when he fails to 
introduce evidence in support of such issue, and directed verdict for 
plaintiff on the note admittedly esecuted by defendant, is without error. 

APPEAL by defendants from Grady, J., a t  March Term, 1936, of 
DUPLIS. X o  error. 

This is an  action to recorer on notes aggregating the sum of $1,500, 
and for the foreclosure of a d ~ e d  of trust h~ which the payment of the 
notes described in  the complaint is  secured. 

The defendants i n  their ansner admit the execution of the notes and 
of the deed of trust, as alleged in the complaint. They allege that  a t  
the time of the execution of said notes and of the said deed of trust, i t  
was agreed by and betreen the plaintiffs and the defendants that  the 
defendants should not be held liable personally on said notes, and that 
the sole security for their payment should be the land conveyed by the 
deed of trust, and that  said agreement n a s  omitted from the ~iotes and 
deed of trust by the mutual mistake of the plaintiffs and the clefe~idants. 
They pray for the refornlation of the notes and deed of trust. 

The  only issue submitted to the jury was ansmred  as follows: 
"At the time of the execution of the file notes and the deed of trust 

referred to in the complaint, was i t  understood and agreed by and be- 
tween the parties that the tlefci~dalits would not be held personally 
respo~isible for said notes, but that  the land conveyed by said deed of 
trust should be tlle sole security held by said plaintiffs for said debt; 
and, if so, was said agreement omitted from the contract through the 
mutual mistake of the parties, as alleged in the answer? Snsmer : 'No.' " 

From judgment on the admissions in the pleadings and the rerdict of 
the jury, that plaintiffs recoxer of tlic defendants the bum of $1,500, 
with interest from 9 l fnrch ,  1936, and the costs of the action, and for 
the foreclosure of the deed of trust described in the complaint, the 
defei~dants appealed to the Supreme Court, assigning as error the in- 
struction of the court to the jury. 

Bcusley LC' S f e u e n s  for plaint i fs .  
R. D. Johnson for defendants.  

PER CURIIM. The burden on the issue submitted to the jury was on 
the defendants. 

There was no evidence a t  the tr ial  tending to support an affirmative 
answer to the issue, and for that  reason there was no error in the in- 
struction of the court to the jury that  they should answer the issue "No." 

The judgment is affirmed. 
Ko error. 
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MRS. BEULAH PARKS v. BARXA ALLEN, ADMIXI~TRATOR OF J. C. ALLES. 

(Filed 4 November, 1036.) 

1. Bills and Notes H b-Introduction of note with further evidence of its 
execution and consideration entitles holdw to go to the jury, although 
defendant introduces evidence that signature was a forgery. 

Where plaintiff introduces in evidence the note sued on with evidence 
of i ts  execution by defendant's intestate, and that the note was given a s  
consideration for a deed to lands executed to intestate. defendant's evi- 
dence that tlie signature to the note was a forgery, and that  i t  mas not 
given in consideration for the deed, raises an issue of fact for the jury, 
and defendant's motion to nonsuit is properly denied. 

2. Appeal and Error E b-- 
Where the charge of the court is not in the record, it will be presumed 

on appeal that the court correctly charged the lav- i~pplicable to  the 
evidence. 

i i r ~ ~ ~ ~  )3\; t h  defendant f r o m  Oglesby ,  ,T., a t  L\pril Term,  1936, of 
MO~YTC~OXERP. NO error .  

P a u l  R. R a p e r  a n d  B. S.  I I u r l e y  f o ~  p la i~a f i f f ,  appel lee .  
L. L. Jlofji t t  a n d  R. T .  Poole  fov de f endan t ,  a p p e l l n n ( .  

PER CURIAAI. T h i s  mas a n  action instituted upon  a n  dleged note f o r  
$5,000, less a credit of $50.00, i n  which tlic defendant set'; up the defense 
of forgery, and also the  lack of consideration. T h e  note n a s  introduced 
by the  plaintiff who introduced f u r t h e r  evidence tending to show t h a t  t h e  
s ignature thereto was i n  the handwr i t ing  of the  defendant 's intestate, 
J. C. Allen, and  t h a t  tlie note was given i n  consideration f o r  a deed 
f r o m  tlie plnintiff and  her  husband to the intestate f o r  a certain t rac t  
of l and  i n  Biscoe Township, Xontgomerg  County.  T h e  defendant  
offered c ~ i t l e n c e  tending to show tha t  the  s ignature to the note intro-  
duced was not i n  t h e  handwr i t ing  of his  intestate, J. C. Allen, and t h a t  
the deed, f o r  which i t  was contendtd the  note sued upon  was given, bore 
a different da te  and  named a different amount  of cox idera t ion  f r o m  
said note, and  v a s  not given i n  consideration of said note. T h i s  adverse 
evidence raised a clear issue of fact  f o r  t h e  j u r y  and  rendered the motion 
to dismiss the  action a t  t h e  close of a l l  t h e  e ~ i d e n c e  un twable .  

T h e  j u r y  returned tlie following verd ic t :  "TVllat amount ,  if any, i s  
the  defendant indebted to the plaint i f f?  A n s ~ v e r  : '$4,950, with interest 
according t o  note." 

FTe  h a m  examined the  exceptions taken to ihe evidence and  to portions 
of the charge and  find no reversible error. 
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T h e  charge is  not set fo r th  i n  ful l  i n  the record, a n d  i t  is  therefore 
presumed t h a t  i t  stated i n  a clear and  correct mariner the evidence given 
i n  the  case and  declared and  explained the  law ar is ing thereon. 

T h e  judgmcnt of the  Superior  Cour t  is 
Affirmed. 

MRS. SUSAN B P R D  v. J. H. WALDROP A N D  WIFE, LOIS Z. WALDROP; 
FRANK BRIGHT AND WIFE, LUCY BRIGHT. 

(Filed 4 Korernber, 1936.) 

1. Pleadings D e- 
A demurrer admits relevant facts pleaded, but not the pleader's con- 

clusions of law. 

2. Mortgages F' c-Where record does not  show t h a t  t ransfer  by mort- 
gagor was t o  holder of notes, transferee of holder obtains good title 
in t h e  absence of notice o r  want of consideration. 

Where a mortgagor transfers title to the holder of the notes spcured by 
the mortgage, who had purcliased the notes from the mortgagee, and the 
holder cancels the mortgage and transfers title to a third person, the 
mortgagor has a right of action against the holder, but not against the 
purchaser from the holder in the absence of allegation that  the purchaser 
had notice of the mortgagor's equity and that the purchaser's deed n a s  
not supported by consideration, the record not being notice since it shon ed 
the cancellation of the mortgage and failed to show that  the mortgagor's 
deed \ \ as  made to the lloltler of the notes, the holder not appearing of 
record as  the mortgagee. 

3. Pleadings E d- 

Where the Supreme Court aff'irms the judgment of the court below 
sustaining the demurrer of one of defendants, the decision is nithout 
prejudice to plnintifYs right to amend the complaint, if so advised. C. S., 
546. 

_%PPEAL by plaintiff f r o m  Frizre l le ,  J . ,  a t  nfnrch Term,  1936, of 
PITT. Affirmed. 

J .  A. J o n e s  fol- p l a i n t i f f ,  a p p e l l a n f .  
J .  B. J a m e s  f o ~  de fpndan t s ,  appel lees .  

PER CCRIAM. T h e  plaintiff esecutctl a mortgage on descrihcd l a i d  to  
Mrs. Louisa W a l l  to  secure a n  indebtetlness, e l  idcncetl by six ~ ~ o t c i  pay- 
able to  hIrs. Wall .  T h i s  was i n  Xovenlber, 1927. Tn-o years  Inter 
defendant MTaldrop a d ~ i s e d  plaintiff t h a t  he Tras tlicn the owner arid 
holder of the  unpa id  notes and  demanded payment. Tlle plaintiff, 
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unable to do so, conveyed the land to defendant Waldrop, pursuant to 
an  alleged agreement between them. Subsequently, the mortgage was 
canceled of record. On 22 December, 1933, tlefendant Waldrop executed 
a deed for the land to  F rank  Bright, the deed (which appears i n  the 
record on appeal filed by plaintiff) reciting a valuabl. consideration. 
There was no allegation that  defendant Bright had notice of any equity 
between plaintiff and defendant Waldrop, nor was there allegation of 
want of consideration for the deed to Bright. 

The demurrer admits the relevant facts pleaded ( R a m c e y  v. Furnzture 
Co., 209 S. C., 165), but not the pleader's conclusions of law. McIntosh 
Prac.  & Proc., sec. 445; Board of H e a l t h  v. Comrs.,  173 B. C., 250;  
Lane a. G r a h a m  County ,  194 If. C., 723. The complaint is sufficient as 
against the defendant Waldrop, but does not allege sufficient facts to 
make out a case for the cancellation of the deed as against defendant 
Bright. On  the contrary, i t  1%-ould seem that the record title was clear 
a t  the time of the conveyance to Bright, and there are no allegations of 
notice or of want of consideration so as to invalidate the deed. 

While a comeyance by a mortgagee ordinarily leaves his grantee in 
the same condition as himself, this salutary rule has no application 
mhere the mortgage has been canceled on the record, and where the con- 
veyance was made by one not appearing of record as mortgagee, to one 
who purchases for value and ~ r i thou t  notice. Cole v. Bgyd,  175 N. C., 
5 5 5 ;  Lockridge v. Smith, 206 N. C., 174; Bailey v. Stckes ,  208 N .  C., 
114. 

There mas no error in sustaining the demurrer on the par t  of defend- 
ant Br ight ;  this, however, without prejudice to right of plaintiff to 
amend her complaint if so adrisecl. C. S., 546. 

Affirmed. 

\I7. HASSELL GURGANUS, VELMA L. GURGANUS, A N D  FRANCES V. 
GURGANUS v. B E T T I E  BULLOCK. 

(Filed 4 November, 1936.) 

Deeds C c-Rule in Shelley's case held not to apply to deed in this case. 
A deed to G .  for life "and then to his heirs, if any; if  no heirs, to 

return to his brothers, . . . to have and to hold during his lifetime 
and then to his lawful heirs of his body, tho, if the said G. should die 
without a lawful heir of his body, then the aforesaid tl-act or parcel of 
land shall return to his brothers," is held to grant a life estate to G., the 
rule in Shelley's case not applying, and upon his death his children take 
title thereto in fee as against the grantee in a deed in fee executed by G. 
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APPEAL by the defendant from Xinclair, J., a t  September Term, 1936, 
of PITT. Affirmed. 

S.  J .  E v e r e t t  f o r  plaintif fs,  appellees. 
B lber t  S. Pee l  f o r  defendant ,  appel lant .  

PER CURIAAI. This  is a controversy without action, submitted to the 
court under C. S., 626. 

The  salient facts are that  on 9 October, 1903, George D. Gurganus and 
wife, Anis Gurganus, conreyed a certain piece and parcel of land to 
H. D. Gurganus by deed, the material parts of which are as f o l l o ~ s  : 

"That I, Geo. D. Gurganus and x i fe ,  h i s  Gurganus, for the love arid 
affection that the said Geo. D. Gurganus and ~vife,  Anis, have for the 
said H. D. Gurganus, they do lend unto the said H. D. Gurganus, a 
certain tract or parcel of land unto the said H. D. Gurganus, his lifetime 
and then to his heirs, if any;  if no heirs, to return to his brothers, viz. : 
(Here  follows description of the land.) 

"To hare  and to hold during his lifetime and then to his l an fu l  heirs 
of his body, tho, if the said H. D. Gurganus should die without a lawful 
heir of his body, then the aforesaid tract or parcel of land shall return to 
his brothers." 

H. D. Gurganus executed a deed purporting to convey a fee simple 
title to  the land described in the aforementioned deed, and the grantee 
therein held the said land under said deed until the death of the said 
11. D. Gurganus. 

H. D. Gurganus, after the execution of the aforesaid deed, died, l ea r .  
ing the plaintiffs as his children and bodily heirs. 

The  plaintiffs agreed to sell and the defendant agreed to purchase the 
land, and the plaintiffs have tendered a deed therefor in regular form. 
properly executed, and have demanded the payment of the agreed price. 
The defendant has refused to accept the deed, contending that  under the 
wording of the above quoted deed to H. D. Gurganus, he, the said H. D. 
Gurganus, took a fee simp16 title to the land, and that  the deed which he 
subsequently executed passed a fee simple title to thc land, and that  hie 
plaintiffs, his children and bodily heirs, have no interest therein. 

The  question presented on this appeal is nhether, under the a b o ~ e  
quoted deed to H. D. Gurganus, lie took a life estate or a fee simple title 
to the land therein described. 

The  defendant contends that  the rule in Shelley's case  applies and that 
H. D. Gurganus took a fee simple title to the land described in the above 
quoted deed, and the plaintiffs contend that  the rule in Shelley's case 
does not apply and that H. D. Gurganus took only a life estate to said 
land. 
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H i s  H o n o r  was of t h e  opinion t h a t  the n ~ l e  i n  Shelley's case did not 
apply, a n d  t h a t  H. D. Gurganus  took only a life estate i n  the l and  
described a n d  upon  his  death the  plaintiffs, a s  the  children and  bodily 
heirs  of the said H. D. Gurganus,  held a fee simple tit le to the  land, 
and  adjudged "that the  plaintiffs a r e  t h e  holders of the  title t o  the  l and  
i n  fee and  can  convey title therein i n  fee  simple, a n d  upon the  plaintiffs 
tendering a duly executecl deed i n  fee simple, the defendant is  directed 
t o  accc>pt same and  p a y  the  agreed consideration." 

Upon the  au thor i ty  of Puckeft v. Ilforgan, 158 N. C., 344, and cases 
therein cited, the holding a n d  judgment of his H o n o r  a r e  

Affirmed. 

MRS. J. P. SMITE1 v. DR. H U G H  THOMPSON. 

(Filed 25 November, 1936.) 

1. Torts C a: Physicians and Surgeons C L R e l e a s e  of tort-feasors signed 
after treatment of injury by a physician held to bar action against the 
physician for alleged malpractice in treating the injury. 

In  this action against a physician for alleged malpractice, the pleadings 
disclosed that plaintiff released the parties causing the accident of all 
claims growing out of the accident, including medical expenses, that  the 
release was signed for a valuable consideration after plaintiff had em- 
ployed the serrices of defendant physician, and after his treatment of her 
constituting the basis of the claim for malpractice, and that plaintiff paid 
the physician out of money received as  consideration for  the release for 
his services rendered before and after the execution of t t e  release. Held: 
The tort-feasors causing the accident would be liable for injuries resulting 
from malpractice in treating the injuries if plaintiff h : ~ d  exercised due 
care in  the.selection of the physician, and the release, cowring by its terms 
and the interpretation given it  by the parties, all medical expenses in- 
curred before and after the execution of the release for the treatment of 
the injury, bars plaintiff from maintaining the action against defendant 
physician for alleged malpractice, and his motion for judgment on the 
pleadings was properly granted. 

2. Contracts B a- 
Courts will generally adopt the construction given a contract by the 

parties thereto. 

APPEAL by  plaintiff f r o m  Barnhill, J., a t  T h i r d  M a r c h  Term, 1936, of 
WAKE. Affirmed. 

T h e  plaintiff brought th i s  rtction f o r  damages agains;  the  defendant  
f o r  malpractice. T h e  plaintiff was in jured  i n  a motorcycle accident on  
11 J u l y ,  1929, which resulted i n  a broken leg. T h e  defendant, a physi- 
cian, was  called i n  t o  t reat  her. 
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Tlie t l e fe l~da i~ t ,  i n  liis amn.cr, amollg other t l ~ i ~ ~ g s ,  says :  " I t  is q ~ w i f i -  
call? tl(~nict1 t h a t  the defelici:r~!t dill a n y  ~i(>gligciit act or ~ ~ ( y l i g v ~ i t l y  
oiilitted to do ally act ill comcction \\-it11 the trc>atn~eiit  ZIKI ra re  of the 
l ~ l a i ~ ~ t i f f ,  and  it  is  spccificully tli~nic~tl that  t !~e sxitl i l ~ j u r i c s  to the' 11laiir- 
tiff ant1 her w i d  dis lbi l i t iw.  or an)- of t l ~ ( > l l ~ ,  I Y P ~ C  i n  ally w a r  c:iust~il by 
a n y  ~ i c g l i g e ~ i t  a r t  or oniiasioii 197 11". t lcfei~~lnnt ,  but. 011 tlie c20~itr:lry, i; 
is :~ll~:,.cd tha t  c:tcli :rut1 all  of the .:tic! iiijurics :1nt1 dis:~!lilitic,s c~f t!ic' 
l~ la i~ i t i i l '  \ w r e  cnl~setl !IF tlic i~for:ji:~itl :tutoliic~hilc :rc~.jtlc~it, :?lrc! t11:lt t l ! ~  
ti~.i!t~nt ' i i t  fur l i is l~r t l  11)- tli:' dofentl:ii~t to  t11c p l i~ i~ i t i f f  1l;rd ~ i o  c1ffi)c.t ~ 1 ~ 1 "  
the 1)l::iirtiff's s t i d  i ~ ~ j u ~ i c s  or ul)oil her p c > ~ ~ w a l  !111ysiral contlitioil, c'xc.el~t 
that  tlic saitl t ron t l~ lc~ i t  furlriqhc~il by thc tic>feniln~it :,.rc,atly l i ~ s c ~ ~ e c l  :1iit1 

tlcc~reawtl tlie paill, R I I ~ ? c T ~ ~ ~ ~ ,  :i11(1 tlia;1l)ili:ic'3 r c w l t i ~ ~ g  to t l ~ v  l!lLtilitiI'f 
f rom tlie said :iccitlciit." 

111 :Ill L l 1 1 3 ~ l i ~ ~ ~ ' l ~  :lllS\\i ' l ' ,  ~ t ~ ~ O \ l ' C ' i ~  11~- tll(! COlll't. tile i ~ ~ f ~ ! l l ( ~ ~ l l l ~  :llll'y!',.: 
"T11:1t, n ?  tl1c8 tlefc~~ltl:tiit is  ilifonnc~tl a~ i t l  I~~~lic' \-c~s, niitl l!ii~rc~foi~c~ :~llt,yc,*. 
tI1(1 l ) l : r i~~t iff  ~ v a s  i ~ i j u x v l  i n  :ti1 ac#ciilc>~~t :ii~iI colli*iu~i ~ v i t 1 1  :L I I I O I O I ~ ( ~ J ~ ( ~ I ~ , .  
11riv(>11 I I ~  oiie TV. tT. A l ~ ~ i l ~ ~ c ~ ~ v s ,  v11ilv in  t11 (1  o ~ ~ i l ~ l t ~ y i i i ( ~ ~ ~ t  tot'  1'. I ) .  ( ; :II ti!., 
(111 11 r J u l ~ - ,  1929, an(1 f o r  ~~lti(811 tlic slit1 IV. t J .  A l i ~ t l ~ : > ~ \ - q  :ri11I 1'. I).  
Gat t is  nor( .  ~,espoi~-i l ) le  and  liiible, nl~t l  t l i l~t  :IS :L ~.c>.>l?lt of ,s:li11 :tci,i i l i ,~~t 
:i11,1 r o l l i s i o ~ ~  tlicl pl :~int iE su.>tain(vl :I w r y  wrious i ~ ~ , j u ~ . y  to 111.1. log, 
ilc~scril~ei! :IS a c~onil)ornltl c ~ o l ~ ~ m i n n t t ~ t l  fr:~c,turcb of h t l i  I~unc.; of l l i i ,  lc.g, 
i11c~ 1:irge I J O I I P  o r  ~ i b i : ~  p c ~ ~ i c ~ t r a t i ~ i g  : I I I ~  ~ ) ~ u t r i ~ t l i ~ i g  oilt of the s1~i11 :all- 
~ r o i n : ~ t c l -  t o  c l i  i t  I o c r  i t  i t .  'l'11at 011 O Y  : t l ~ ~ i i t  
3 Ortol)cr, 1929, the  111:ti1itifY c~scc~utcvl :111tl t l ~ l i ~ c r c ~ ~ l .  for  \ . : l l ~ ~ n l ~ l ( >  vo~i-  
sideration, to tlic parties reupoli,Gblc fo r  the wit1 :rc~ritlont :11it1 c.i.llliqic~~~. 
from n-11icl1 plaintiff's i r l juq-  rcsultml, t o   it, thc' :rforc>~nitl 1'. I).  G:II t i i  
i~litl Ti7. J. Al~~t l ren .a ,  :I I Y ~ ~ ~ : I W  an11 disch:~rgc~ i n  ecttlc~l~ic~nt ant1 i n  s:rti-f:iv- 

. . 
tion of all  rlnims \ v l ~ i r l ~  she t l ~ m  11n(l or might  lin\-c fo r  :111y 111,lury 
ari.qilig o i ~ t  of or resultiiig f r o m  bait1 :rccidoiit, or \I-liic~li might  tl~cr(l:rft('r 
arise tlierc>from. Tlint after tlic rarc'ful a11c1 .sliillful treat~iielit  rc~litlc~rctl 
by r l ~ c  tlefcntla~it, ant1 a f te r  the tlatc of tlie :~llegcil oc2currcwce of the 
rn:~tters coniplai~ird of i n  the  compl:rint, plaintiff n-a:: satisfied with tlic 
carc a n d  skill eniployctl i n  hcr  t r c ~ t m e n t  by the deferidnl~t,  el-cw to 
the extent tha t  she n-:is ~ v i l l i ~ i g  to execute the aforesaid relcase; nnll tlic. 
tlefclitlant 11ereby p1c:rds tlir crecut ion of the aforesaid rclcwe 11y tlict 
plaintiff i n  bar  of this  action." 

I n  answer to the  amended :nisnrr,  the  plaintiff admits  t h e  releasr, 
reitcratcs ma1prnrtic.c on the p r t  of dcfenda i~ t ,  and  tha t  it  \\.as s igl~cd 011 

the f raudulen t  rcprcselrtatioli of defendant. "Tliat he  atlviscd pl:li~itiff 
tha t  her  l imb would he practically a s  good :rs n e v  n-itliin a few montlii;, 
and that  a t  tlie t ime said release was signed re leas i~ ig  said P. D. Gatt is  and 
IT. J. -I~itlrews for  their ~iegligence in  causing the original i n j u r y  to licr 
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limb, tlie said defendant wrote a letter to the tlien plaintiff's attorney 
assuming the after cam of plaintiff upon the payment of a furtlier sum 
of money to him for professional services reiideretl and to be rendered 
in liis treatment of her. Plaintiff alleges further that said amount 

u 

vliich the dcfendaiit claimed was due him for liis l)rofessional s e r~ ices  
to that time and for the after care necessary in the treatinerit of her limb 
was paid out of tlie small recovery ~vhicli she received. Plaintiff alleges 
furtlier that  slie never would have accepted such a m a l l  coml~romise 
except for tlie advice of tlle defendant, ~ d i o  was then her plir.sic~an and 
ill whose care die was. Plaintiff  alleges that  slie had confide~~ce in his " 
statenlent to the effect that  she ~ r o u l d  completely recol.er ~vitliin a short 
while." 

Tlie release is as follows : 

"C:cneral Release. 

'TI\' C O K S I D E R A T I O N  of the sum of TTVESTY-FOUR H U N -  
D R E D  ,IN) N0/100 DOLLLIRS, r e c e i d  by me this 3rd day of 
OCTOBEIZ, 1929, We, hIrs. Dora Snlitll and husbanc, J. P. Smith,  of 
the County of TTTAlICE and the State of N O R T H  CAROLISA\ .  linvc 
relcased aud discliargecl and do hereby for myself, my  llcirs, csecutors 
nnd atlministrators, relenee and discliargct P. D. G A l l r T I S  ant1 W. J .  
- lNI>REWS,  esecutors and administrators, successors and assigns, of 
a~l t l  from any and all claims for damages of any liind clr cllaracter n liat- 
somrr and all causes of action, claims and demands whatsoever wllicli 
I ever lind, now liaxe, or may liereafter hare  hy reasoil of perso~ml i ~ ~ j u -  
ries wstained by me on or about the 11th day of July,  1029, or by reason 
of ally causc, matter or thing ~vhatsocver, inclucling all mcdical expenses. 
I t  is hereby espressly undcr\tood ancl agrwd that it is tlie intention of 
tlie parties licrcto a i d  tliey do lwreby settle and conil romise t l ~ c  nfore- 
said claim for damages mid that the said sum of ?'TTTEXTT-FOl'R 
I-IUNDRED -LED NO/100 DOLLARS, iq the sole consideration of this 
releaqe, ant1 all agreements and understnnclii~gs betn.ec.11 tlie parties are 
licrcto enlboclictl and cspressed tlierein. T I I U S  D O N E  - l S D  S I G S E D  
at tlie City of R A L E I G H ,  Statc of N O R T H  CAROLISA\ ,  on this 3rd 
t h y  of OCTOBER,  1929. 

11 T 1 r~oaras RL-I'FIN, Witness, Xxs. DORA SMITH. 
Raleigh, K. C. 210 South IHount Strcct, 

"SELETA FELTOK, Witness, Raleigh, S. C. 

S o t a r g  Public, J. P. SJIITII, 
009 Citizens Nat'l  Bank Bldg., 210 Sonth I j lou~lt  Strect, 
Raleigh, K .  C. Raleigh, 3. C." 
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The judgment of the court below is as follon s : "This cause coming 
on to he l~e:rrtl, and being Iieard beforr his IIonor, 11. V. Dariihill, and 
a jury, a t  the Third Xarcll Term, 1936, ;mtl upon ~ltotion by the defend- 
ant  for judgnmlt upon the l~leadlngs, and it a p l ~ e a r i l ~ g  from tlie plead- 
ings filed herein that  on 11 July,  1929, tlie plaintiff suffered a hroken 
left leg just above her anliIc as result of colliiion n i t h  the motorcycle 
driven and operated by P. D. Cnttis and W. J. h d r e ~ v s ;  t l ~ t  the dc- 
fentlant hereill n n s  engaged to trcat and t r en t~ t l  tlle plaintiff for said 
irljuries rewl t iag  from said co l l i s io~~ ;  that  thereafter, on or about 3 
October, 1920. aiid subscque~it to the date of the alleged art. of tile 
dcfendat~t  liercili complail~ecl of, ~ \ l i ~ c l l  arc. i n  colinc&on n it11 treatnleut 
reiitlcred plaintiff by the ilefcntlant for  her i ~ ~ j u r i e s  reiulting from the 
sforcwitl rolli.io11, the plaii~tiff esccutcd and clelivcrcd to said P. 1). 
Gatti i  and TIT. J. Alntlrens, the partie3 originall- responsihlc for plain- 
tiA"s accidcl~t and illjuries c.oml)lai~lctl of I~creln, a full relensc, settle- 
n i c ~ ~ t ,  ant1 discharge, releasing said P. D. Gattis and Mr. J. Llndrens  
from all liabllitj- for tlieir negllge~ic~e ill causing 1)lailitifl's i1ijurit.s anti 
from an>- and. all claims for il:m~agt~s of :111y l&t or character whatso- 
ever l r  liicll slic then l~a t l  or ni igl~t  tlicreafter ha \  e by rca,on of per-onal 
illjurics sustained b j  her as recult of said motorcycle collision, or wllich 
might thereafter rciult from said ilijuric~s and in iatisfaction of snit1 
claims, a11d the court b c h g  of the opinion that  the aforesaid releaze and 
discharge of said P. D. Gattis and TY. J. h d r c v s  by the plaintiff, as set 
forth by defciidnnt in his furtlier auqwcr and plta in bar, and adnlittetl 
by the plaintiff, constitutes a good and wfficient release of defcntlant 
liereill, and a bar to this action, and thtrt the plaint~ff  is  not e~ l t i t l~c l  to 
recover nnytliing of the defelidaut in this action : I t  is therefore con.id- 
cred, ordered, and adjudged that tllr plai~ltiff take ~iotliillg. of tlie defend- 
aut  111 this action, and that  this ac%ioa be and tlie wme is 11er~l)y (iis- 
~~i i i se t l ,  that tlie defendant go lmlce nithout day, arid that  the costs of 
this nctioli be taxed against the plaintiff. 

(Signed) 31. IT. EARSIIILL, 
J u d g e  Presidtng." 

To the foregoing judgmeut as sig~icd tlie plairitiff excepted and as- 
signed error and appealed to the Supreme Court. 

I T T .  U r a n t l c y  TTrornble a n d  R. B. 2'errlpleton for  p la in f i f f .  
h 1 m i f h ,  L e a c h  Le. A n d e ~ - s o n  for defendant .  

C ~ \ n r < s o s ,  J. Did the court err  ill rendering judgment upon the 
pleading? in favor of the clefendant? We think not. 

Plaintiff was injured in a rnotorcycle accident on 11 July,  1929. 011 

3 October, 1925, represented by her co~uisel, plaintiff settled a11 her 
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claims for damages against the operators of the motorcycle which struck 
her, ~*eceiring the sum of $2,400 in  full  conipensation for all injuries 
resulting from said collision, or which might thereafter result therefrom. 
I n  co~~sideration of said settlemelit and compensation, :?laintiff and her 
husband esecutecl a "General Release," witnessed by plaintiff's counsel 
and a notary public, in which plaintiff released P. D. Gattis and W. J. 
Andrews, operators of the motorcycle, from " a n y  and  all c la ims  for  d a m -  
ages of a?zy 1ii71d o r  cha7aacte1. whatsoever  a n d  all causes of ac t ion ,  c la ims  
and  deii tands z i~ha f soecer  w h i c h  I e t w  h a d ,  n o w  h a v e ,  or  m a y  herea f t e r  
h a v e  by reason of personal i n jur i e s  sus fa ined  by  m e  o n  w about  t he  11th 
d a y  of July,  1929, o r  b y  reason of a n y  cause ,  m a t t e r  or  ti'ling ubhafsoecer,  
i nc lud ing  u1L ntedical ezpenses." Almost ~ l l r ee  years after the injury 
complained of, plaintiff brought this action, 011 9 July,  1932, ii, f o w u  
puz~pcr i s ,  against defendaiit. 

The rule of law in actionable negligence cmes of this kind for damages 
is mil settlecl. I n  Lctlfortl c. L u m b e r  Co., 153 S. C., 614 (616-17), is 
the fo l lo \~iug:  "111 cases like tlie one a t  bar, if the plaintiff be entitled 
to recover a t  d l ,  lie is ciititled to recover as damages one compeus R t '  1011- 
ill a lump suni-for all injuries, past ant1 prospective, ill consequelice of 
the tlcfeiitlalit's \ ~ r o i ~ g f u l  or negligent acts. These a r?  uiiderstood to 
embrace inder i i~~i ty  for actual nursing and medical expeuses ant1 loss of 
time, or loss from inability to perform ordinary labor! or capacity to 
earl1 ruomy. l ' l a i~~t i f j '  is to 11a\-e a reasoiinblc satisf:~ction (if he be 
ei~titlctl to r e c o ~ e r  a t  all) for loss of both bodily :ind 111elital po~wrs ,  
or for actual sufi'eriiig, botli of hoiiy and rni~itl, wllich a x  the iinllledii~tc 
a i d  1iccess:lry coilsequelices of the injury. ,hid it is for  the jury to say, 
under all tlic circumstaiiccs, wliat is fa i r  and reasonable s u ~ n  wllicli the 
clefc~ntlni~t slioulci p:ly the plaintiff by way of compcusatioil for the 
illjury lie 1 ~ s  sustained. T l ~ e  age and occupation of tlic: injured party, 
tlw i ~ a t u w  :~nd esteut of his busiuess, the l-alue of his sorl-ices, tile 
a i i i ou~~ t  lie was; earni i~g from liis busii~ess, or realiziiig from fixed \yaps,  
at tile tirne of the injury, or wlietlier lic was employed a t  a fiscd sal;iry, 
or as :r 1)rofessiolial nmi ,  are imt ters  propci,ly to be considered. f i u ~ 1 ~ -  
ing  r .  Ii. 11., 140 S. C., 15s. Tlie sum fixed by the j u r ~  sliould be sucli 
as fairly coni1)clis:~tes the plaii!tiff for illjuries suffered ill the past and 
t-liose likely to occur in the future. The axarcl is to he made on ill(: 
Imi s  of a c:~sli settlemc~it of tlic plai11tift"s ii~juries, l m t ,  prcsent, ~ r ~ l t l  

l)roq~cc:tivc. f ' c i l i ~ y  1;. 1:. R., 161 S. C., 5 1 s ;  E'1.y L?. 12. B., 139 S. C., 
362." J J u r p l ~ y  c. L ~ c i n b c r  C'o., 186 A?. C., 746 (745) ; C'ole 1.. l l 'ngi~ci . ,  
197 s. c7., 692 (69s-0)  ; S l ~ i p l i  I..  b'tcigc? L i ~ t c s ,  192  S. C'., 173;  C'an~pbcl l  
I * .  R. 6'., 201 S. C., 102 (10s) .  

111 L a n e  1 % .  I?.  B., 192 S. C., 287 (291-2), we find: "In S e a r s  c. R, R., 
1G0 S. C., 446, it is lield that n.llere there is sonic evidence that  as the 
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Courts  will generally adopt  parties '  coilatructio~l of sontract.  A l b e r t  
Pick LC' CO.  E .  A l l ~ r ~ h e a c l  BTzr fs  H o f e l  Co. ,  197  S. C , 110. Plaintiff 
C O I I P ~ ~ U C ~ ~  the  contract tha t  p a r t  of the  releacc scttlcment inclucled medi- 
cal c s p c l ~ s  and pa id  tlie defe~lciant 1)hysician out of the colnpromise 
settlement. 

I n  E d m o n s o n  v. I lancocll .  (Ga.) ,  151 S .  E. Rep.,  114 (116) )  speaking 
to tlic subject, i t  is  said : "The case of J I a r t i n  c. C u n n i ~ ~ g l i a m ,  93 K a s h . ,  
1 . . . is  one i n  which the  facts  and  pleadiiigs were almost 
itl(~11tica1 with those in  tllc case a t  bar.  111 t h a t  case i t  appeared t h a t  
tlir plnilitiff l m l  becu iu jured  i n  a t r a i n  week and  was  attended by  a 
p l i y s i c i a ~ ~  ill tlie cmploy of the rai l road company. Af te r  the  plaintiff 
released the  rai l road company fro111 al l  l iability to  llim arising out of 
tlic injury,  lie sucd tlie plij-sicinn for  alleged ~ icv l i  e a t  t rca tnmi t .  111 

a 6 
tlint o p i n i o ~ i  t l ~ c  Cour t  caid : 'C'oncedi~~g m a l p r a c t ~ c e  on respondent's 
par t ,  as  charged by the complaint,  n-e thin11 appel lant  i j  precluded f r o m  
a recovery against him. Tlie rai lway company n.as liable not only for  
tllr  i n j u r y  and resul t ing suffering of t h e  appellant,  but  also fo r  the mal- 
prnctice of the attending surgeon a n d  f o r  the expenses of nledieal a t-  
t e n d a ~ ~ c c .  HXT ing  tha t  liability i n  ~ i e n ,  the  cornpang ~wtt lcd wi th  him,  
paying liim a substantial sum f o r  a rcleasrl f r o m  furt l icr  liability. A t  
tlie dnte of tlie release t h e  appel lant  had  already suffered f r o m  the  alleged 
malpract ice a i d  had  employed ailotller surgeon to rcnlcdy it ,  to whom 
he liad paid $500 for  the service. Tliese n e r e  al l  m a t t w s  tha t  could be 
c ~ i f o r w d  against the rai lway c o m p a ~ l y  under  i ts  liability f o r  damages, 
am1 the settlcmcnt n as clearly made  v i t h  a view to covering all those 
elclneiits of damages. T h e y  were knon.n to exist by  the part ies  to tlie 
relcasc, and  tlie sct t leme~it  was nlade with refcre~ice to tliern. Tlie 
releasc, llaxing been made i n  ful l  satisfaction of a11 existing claims, pre- 
clutlct the  appel lant  f r o m  b r i ~ l g i n g  a second action for  ~na lprac t ice  
ngniust the  surgeon, occupyi~ ig  somewhat the  positioli of a joint tor t -  
feasor, to recorcr double c o n ~ ~ ~ c n s a t i o n  f o r  n l i a t  he  has  already been 
sntisfietl. I t  is  a well settled doctrine of tlie lam t h a t  complete satisfac- 
tion f o r  a n  i n j u r y  received f r o m  one person ill considcratiou of his  
reltxasc. operates to  discharge al l  nl io  a re  liable therefor, wlietlwr they 
be joint o r  sel-ern1 n r o ~ ~ g d o c r s , '  " c>iting numerous autliorities. Fe ins tonc  
7,. . l l l l son  I l o s p i f a l  ( F l a . ) ,  143 So., 2.51. T h e  almost u ~ ~ n i l i m o u s  deci- 
sioils i n  the nat ion a r c  i n  accord with the  position liere t a k e ~ l .  

Plaintiff does not br ing a n  action for  f r a u d  or mistake to  set aside 
tlic release she signed, but lias waited ~ l e a r l y  three years  before suing 
defcl~clant fo r  m:~lpractice. 111 P e n c l e r g ~ u f i  v. Roysiar, 203 S. C., 384 
(393) ,  i t  is s a i d :  "-1 doctor is neither a n a r r n n t o r  of cures nor a n  
i ~ i s i ~ r e r , "  



N. C.] FALL TERM, 1936. 

BOHANNON v. TRUST CO. 

I t  m a y  be t h a t  on  plaintiff's pleadings there was no actionablt ~ ieg l i -  
gence charged against defendant, but defendant did not demur.  O n  the 
whole record, we th ink  plaintiff is  estopped by  her  release f r o m  bringing 
this  action. 

F o r  the  reasons given, the judgment of the  court  below is 
Affirmed. 

ERNEST F. BOHANNON, JR.. v. WACHOVIA BANK ASD TRUST COM- 
PANY, EXECUTOR A K D  TRUSTEE OF LAURA WEBB BOHANNO?;, ASD 

MAUDE BOHA4NNON TROThfAIY. 

(Mled 26 Xovember, 1936.) 

1. Appeal and  E r r o r  J a- 
Thic: appeal from the refusal of tile court to set nside an order of thc 

clerk for the esamination of an adverse party under C. S., NO. i s  herd 
not premature, the appeal presentinq the question of I\ hethcr plaintiEqs 
affidarit upon which the order n a s  made states facts wfficient to consti- 
tute a cause of action. 

2. Wills F i-Third person wrongfully inducing testator t o  al ter  plans to  
devise person lands is  liable t o  such person for  damages. 

Plaintiff alleged that  his qrandfntl~er had formed a li\;ed intention to 
settle a larce part of his estate on plaintib, tlint defendants conslriretl 
together to deprire plaintiff of his chare of the estate, and by false and 
fraudulent reprepentations induced his rrandfather to abandon his intcsn- 
tion to lcnre plaintiff a large part of his l)rttperty, and that but for bucll 
false and frnudnlent reprecentations ~lnintiff 's grandfather wonld h a l e  
carried out his preriour inti~ntion mld \\oultl 1i:lre derised for tlic benefit 
of plaintiff n large part of the estate. IicTd: The facts allered are sufi- 
cient to constitute a cause of action against drfcndants, tlir cnuce being 
analoqons to the rielit of action for nrongful interference ~ ~ i t l i  contractual 
rights by a third person. 

3. Bill of Discovery B b-- 
An order for the esamination of an adrcrsc party nnder C'. S., 900. may 

be granted upon proper affidavit before the filinq of a complaint. 

4. Venue D a- 
Where nn order for the examination of an aclveric party is granted 

before the filinq of the com~~laint ,  a motion for ch:~nge of xcnne as a 
matter of r i e l ~ t  mnj be denied nithont prejudice to defendant'.: rirht to 
more for rhnnre of renue z~fter the filing of the complaint. the rirlit of 
defendant to object to vcnuc, 3'. C. Codt~. 470 npplyinq after complaint 
is filed. 

STACY, C. J., and cox so^, J., dissent. 

APPEAL by defeiiclailts f r o m  ('ozi'ptJr, Special  Jzitlg(?, at  14 Scptembcr, 
1936, E x t r a  T e r m  of NECICLESULRQ. -Iffirmed 
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T h e  summons i n  this  action was issued 1 5  June ,  1935, and  serred on 
defencla~its 16 J u n e ,  193G. T i m e  for  filing complaint  of plaintiff was  
duly allowed. T h e  following affidarit a i d  amendccl affidavit of plai~itifF 
Irere filed ill the  action : 

" E r ~ m t  F. Bolianno~i ,  J r . ,  plai~l t i f f ,  being duly sworn, sags :  
"I. T h a t  this  actioii is  brouglit f o r  the rcco] c ry  of damages from the  

defclitlauts upoli tlic groui~rl  tliat Lnurn  TYcbb Bolimlnon and  Nnut lc  
C o l l a l ~ i ~ o l ~  Tro tn~nl i ,  115- n rouspiracy and  false a n d  f i ~ a u t l u l e ~ ~ t  reprc- 
s e l ~ t : ~ t i o i ~ s ,  tlcl~rivctl the plniiitiff of a share  i n  tlie estate of F. 31. U011311- 
11011, ~ ; l i i ~ ' l i  ~vould  lial-c becii given h i m  csccyt fo r  the  ~ v r o ~ ~ g f u l  nets of 
the tlcfcndaiits; tha t  s u ~ i i n l o ~ i s  Iias I)ec~i issued i n  thii; a c t i o ~ i  a l ~ t l  all 
cstcm~ioll of tiinc t o  filc co i i ip ln i~~t  h a s  been grnlited to  3 ,July, 1036. 

"2. T l ~ n t  tlic t lcfel~t la~i t  A1:lutIe 1301i~1111011 T r o t ~ i i a ~ i ,  a,3 the  plaiutiff is  
i ~ ~ f o r i ~ i c d  a11d lwlicws, liah w i , t a i i ~  facts  u i t l i in  her k i ~ o ~ l e d g c ,  ul l i r l i  
facts  ;?re not ot l~erwisc available to tlie l1111iiitiff. and wli ie l~ facts  a r e  
mnrcrinl to  t l ~ c  plai~itiff 's case;  t h a t  i t  is necessary for  tlie plaintiff to  
csamiue  said tlefelldnl~t i n  order  to obtain s:rid i ~ ~ f o r i ~ l a t i o n  and  to cil:tl~le 
liinl to properly d ra f t  a ~ ~ c l  filc his c o i i i p l a i ~ ~ t  agailist t l ~ c  Jefeudants  i n  
this nc.tion; tliat tlic said informatioli  i~ 1)cculiarly wi t l i i l~  the  Irilowletlgc 
of tlic t l c fc i~ t l : i~~t  Naut lc  Bol ian~ion  Trotnian,  and  tlie plcintiff sccl;s said 
i n f o r u ~ a t i o ~ i  i l l  good fa i th  fo r  tlic purpoce of enabliug liiin to file l i i ~  
c~oluphin t ,  a11t1 tli:~t this affitlnl-it is  i ~ o t  matlc fo r  the purpose of vcsation 
Ol'  1 1 l l l ' ~ ~ ~ l l l ~ l l t .  

'~TT'Ilcrcforc, tllc plnintitt' p rays  tliat a n  orclcr issnc: ill tllia cause 
rcquii.i~ig tlie dtfci~t lal i t  &utle Uol ia i l~~oi i  Trotnlc~n to be ant1 a1)pe:lr 
i ~ e f o w  n eo~i~niissioiicr appointed by the  court  and  give evidence neccs- 
sa ry  :ind required by tlic 1)laintiff fo r  the p u r p o s ~  of f i l i l~g  his  c o m p l a i ~ ~ t ,  
a ~ l t l  tha t  ilotice issue aiid be scrl-cd up011 tliz tlefclid:~~it:; giving the tlc- 
fclitlniits a t  least 5 days i~o t icc  of sail1 esamil~:rtion. 

I<ESEST F. ~ ~ ~ I A S S O S :  Jli., i k f i a l l f .  

( S w o r ~ i  to 26 J u ~ l c ,  1036.) 

"Eriicst F. 13olinnnoli, J r . )  plaintiff,  being duly sn  ern, says : 
"1. 'Tliat lie lias iiistitutetl this actiou for  the recorclry of daniages 

f rom the t lcfc~~tlnnts ,  up011 the  g r o u ~ i d  tha t  L a u r a  K e b b  Bohnnuon a d  
X a l ~ t l c  U o l i a n ~ ~ o ~ ~  Trotinall coilspired to depr i re  the plaintiff of n share 
of tlie estate of his grandfatlier,  F. N. B o l i a ~ ~ n o n ,  a n  1 by false and 
f r a u t l u l c ~ ~ t  r e p r e s e ~ i t a t i o ~ ~ s  made to tlie said F. 11. Bol~:innon, a n d  by 
fr:iutl practicetl upon liim alitl upon this plttintiff, 1 ) r c ~  ailed upon the 
said F. 31. Bohnnnoli to cliaugc a clefiuite 1)lan nllicll lte h a d  made  to 
leal-c to the  plaintiff, either by ni l1 o r  a t rust  illstrumen:, a large share 
ill liis & a t e ;  tha t  sunmol l s  lias bee11 issued i n  this ac t io~ l .  
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"2. T h a t  the plaintiff now h a r  information upon nliicli  to lmqe a n  
allegation i n  his  complaint tha t  F. 11. B o l ~ a n n o u  lmtl formed the fixed 
intention antl settled purpose uf l ~ r o r i t l i ~ l g  f o r  the plaintifl' i n  the tlis- 
tribution of his estate, and  noultl  l i n ~ e  cnrrietl out this  in ten t io~l  and 
purpow hut fo r  the n r o n g f u l  act5 of L a u r a  Webb I3olinnnon ant1 Xaucle 
Bohm~i ion  Tro tman ; lion e~ cr, the l~ la i l~ t i f f  docs not know defiilitely 
nlletlicr or i ~ o t  the said I?. 31. I3oli:1lnlon actually mad(, n will providilig 
f o r  t l n i  l~laillt iff,  o r  a t rust  initrurrici~t gix ing h im :I pa r t  of his rs tatr ,  
which n i l1  or tru.t i n ~ t r u r n c ~ ~ t  llc was c a u d  to re\ .ol i~ 1)y tllc wrongfnl 
acts of the defei~t lnl~ts ,  :u~ t l  tliat tlic facts i n  rcgartl th t re to  :irrJ pecu- 
l iar ly  nitlii i i  tlic, l<~lonlr t lgc of tllc tlrfcilda~lt Xlautle h h a n ~ i o l l  Tro tn lan ;  
t l ~ t  saitl facts  artJ r i ~ a t c r ~ a l  to tlie plaintiff's c a u v  and a re  not otlier\\i>r 
a ~ a i l a b l c  to the plnintiff t sccp t  by a11 examination of said defclidwnt. 
T h e  plzi i~~tiff  has  infornlat iol~ a.: to r c r t a i i ~  u r o n g f u l  acts a i ~ d  mi-wlirc- 
w i t : ~ t l o l ~ s  made  by Laura  W ~ h b  R o l ~ a l ~ i ~ o ~ l  aild lfailtlc~ C o l i n ~ ~ l ~ o n  Trot-  
m a n  C : I I C U ~ ; I ~ C ~  to  iilflucl~ct~ t l ~ c  wltl  F. XI. D o l m l l ~ o r ~  agaiilrt the plnin- 
tii?', n hicli act. n c w  (lone :r~ltl qtate~nrl i ts  matlt, ill tlie plclsnicil cf otlirr 
l)cxrson'. 1 l o ~ t c ~ c . r .  tllc 1)laiiitiff hplic\ci tha t  o t h r r  acts n c r e  (lone nud 
~ t a t e ~ i i c n t ~  ~i iat lc  b~ L a u r a  TVcl~b Uolianiroii an11 X a u J e  U o l ~ a i l n o i ~  Tro t -  
ni:11i \\l ie>~i 110 olle \\:I\ prcJsei~t csctlpt the <,lid per.olis nild F. 11. T3ollali- 
non ; tliat thr. fatats i n  rcpartl tliercto a r e  l m u l i a r l y  n ltllin the 1c11on ledge 
of the. t l c f t , ~ ~ t l : r ~ ~ t  11:1i1tlc Thllal lno~i  Tro tman.  autl a r c  ~ o t  o t l ~ e r n i s e  
, r ~ : ~ i l ; ~ b l c  to t l ~ c  l j la i i~t i f l  escept by 2111 exlrliin:~tion of saitl tltfoiiclal~t, 
both F. 31. ant1 L a u r a  T c h b  13oliannorl b w ~ g  tltatl: that  the : ~ l ~ p l i c a t ~ o n  
of tilr  plai~ltiff llcrc,toforc niacle to csniiilne the tlcf(~ndal1t Nautlt. Eoh:n~-  
non Tro tman \ \ a <  111:rtle fo r  the l ~ u r l ~ o w ,  i n  good fai th ,  of o h t a ~ i i i i ~ g  the 
informntiou licrc~li111-for? ontliiirtl a ~ l t l  n111('11 is p c c n l ~ a r l y  u l t l ~ i ~ i  tlw 
knovlctlgc of 3laut lc  l io l inm~on Tmtm:ln for  the purpose of e l l : ~ l ~ l ~ n g  the 
p l a i ~ ~ t i f i  to 1jrc11)(rl> file 111% complaint,  :iml t h a t  this aiiicntled a f f i d a ~ i t  
is rliatle to set out more fullv the i i~fornlat ioi i  soupllt, and the lic>re..it> 
tliercfor, and  thlq affiila\it iz ]lot ni:~tlc for  tllc IJllrllOiC of ~ e s a t i o n  or  
h a r a w n e n t .  

"Wherefore, t h e  p la in t~f f  l ) r a y  t h a t  the  moiioli of the tlefrnclm~t 
Maude  Boliannon Trotnian t o  racat l> tlie order of exami~la t ion  be tlenied. 
nntl tha t  she be required to  apllcar m t l  be cxarniiictl i n  :~ccorda~ic~e n i t l i  
the orders heretofore niacle lierein. 

E R ~ L P T  F. R ~ I I A ~ \ \ I J A ,  JR." 
( S v o r l l  and subscribed to 27 -\ugust, 1936.) 

r n d e r  the  ahore set fort11 affitlnrits, a11 order n a s  uiacle by tlic clerk 
of the Superior  Cour t  to examine the defendant JInude I3ol1annon Tro t -  
man .  T h e  defendants excepted antl assigned crror  to t h r  order, m d  
appealcrl to the Superior  Court.  T h e  orders i n  the court below mere 
as  follows : 
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('Tliis cause coining on to be lieard before the undersigned judge 
presiding at the 14 Septeinber, 1036, E s t r a  Term of Mecklenburg Supe- 
rior Court, upon the appeal of tlie defendants from the order of the 
clerk, (lilted 2 September, 1936, in wllicli tlie clerk denied the motion 
of tlie tlefetidants to set aside rarious orders in rtferencc 'o the csamina- 
tion of the de fen t l a~~ t  Mautle Dolialnloll Trotman, slid upon a considera- 
tion of the original a f f ida~i t  and the nmcnded affidavit f i l d  by the plain- 
tiff, tlic court beiiig of tlie opinion that  the p1:liiitiff is entitled to e s a ~ n i ~ i c  
tlic tlefcntlmt Nnutle Dohmnon Trotman, for the purpose of obtainiiig 
the i n f o r m a t i o ~ ~  referred to in said affidavits to enable liim to properly 
file his coinplai~it. 

" l t  is tllercupon ortlcrcd that  tlic order of the clerk b(: and is liereby 
:~ffirme,l, and tlie inotion of tlie defelldants to set asidc the orders in 
reference to tlie esominatio~i of tlie defendant Maudc ,Eolianiion Trot- 
man is tlenied; a d  it is further ordered that ilie commissioner heretofore 
appointed by the clerk proceed to hold said c~sainination at thc office of 
the clerk of tlie Superior Court of Forsytli ( l o u ~ ~ t y ,  or snch other place 
as may be tlcsig~iated by the commissioner, at 11 a.m. on 16 October, 
1036, ui~lcss tlie time is clianged by conse~it of the parties. This 2 2  
September, 1036. 

G. Y. COWPER, J u d g ( 7  I'resicli~lg." 

Order (of Cowper, Special J.) : "This cnusc conii~lg on to be heard 
before rlie untlersig~icd judge presiding at the 14 September, 1936, Extra  
Term of Xecklenburg Superior Court, u p o ~ ~  the appeal of the defeiid- 
ants from the order of the clerk denying the defendni~ts' motion for 
chaiige of venue, and the court being of tlie opinion that  said motion is 
prenmturcly made: It is  thereupon ordered that  the order of the clerk 
in reference to c l i a ~ ~ g c  of venue be and i t  liweby is denied, with leave, 
liov-ever, to tlie tlefendants to renew said nlotio~i after  the complaint is 
filed. Tliis 22 September, 1036. 

G. V. COWPER, Judg,: 1'~esiding." 

The defendauts escepted and assigned error as follows: "The judge 
of tlic Superior Court erred in afirining the judgment of the clerk of 
the Superior Court for 3Iecklenburg County clc~iyiiig the defendants' 
motion that  tlie action be remoretl to the Superior Court for Forsyth 
County, under section 4G5, C. S., for that the dcfcnda~lts  say that  i t  
sufficiently appears from tlie applic~ation for e x t e ~ ~ s i o ~ i  of time in which 
to file complaint that  the action is against tlie defeiicl:r~it TVacLoria Bank 
alld Trust  Company, trustee and executor of tlic estate of Laura Webb 
Bohan~ion,  deceased, in its representatire and official capacity as such 
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executor and  trustee, and  t h a t  i t  is  umecessary  to n a i t  tlie f i h g  of the  
conlplaint bcfore iliaking such motion. Tile judge presitling a t  said 
term of the Sulwrior  Court  errcd i n  affirmillg tlic order of the clerk of 
said court, datcd 22 Septelilber, 1936, tlenyiiig tlie motloll of tlie tlefeild- 
ants  to set aside various orders ill reference to the e s m i i ~ ~ a t i o l i  of the 
defendant Maude  13ollannon T r o t m a n  f o r  tha t  these defelldants ,<a\ tha t  
the affidavits on n l i i c ~ l ~  tlie application f o r  such examina t io l~  was based 
a r c  il~iufticient,  and  211-o f o r  tha t  tlie nl)plic'ation f o r  such esanlination 
sl~on-., tha t  tllc 1)lnilitiff is atteml)tiiig to main ta in  this actioli on grounds 
not recognized by law as e o n s t i t u t i ~ l ~  a cause of a c t i o ~ ~ . "  

J o h n  111. Robins011 and  H u n t e r  ,]I. Jones  JOT plaii~tz/,t. 
Parrisll  Lt. Deal for dcfemlants .  

C L ~ R I ~ S O S ,  J .  (1) Tlie plaintiff contends tha t  tlie appeal  f r o m  the  
order  of examination is premature.  W e  caimot so hold under  the facts  
a n d  circumstauces of this cxbe. 

I n  TT'airl c. J I a r f l n ,  I T 3  S.  C., 287 (259-290), is the  following: "A 
nlotioii n a s  made  to dismiqs this  :11~l)c~al on  the  ground t h a t  i t  is  prerna- 
ture. Tliere a r e  decisioils of this  Cour t  l ioldi i~g t h a t  a p a r t y  c:~nnot  
appeal  f rom an order to appear  before t h e  clerk to  be examined ~ ~ n d e r  
oath concerni i~g tlie matter> set out i n  the pleadil~gs. Pcrzder c. ,llallett, 
I 2 2  N. C., 1 6 3 ;  I l u l t  c .  TT7arc110use Cfo., 116 N.  C., 480;  T'anu c.  Lau- 
rence, 111 S. C., 32. Ti1 tlie exweire  of our  discretion, as  the poiiit 
presented is of first iinportaiice liere, n e  h a r e  concluded to deny the 
m o t i o i ~  alld to consitlcr the  appeal  011 ~ t s  merits." C'hesson v. U a n L ,  190  
S. C., 187. I n  ccrtain c a v i  t h t  appeal  is p remature  alld  rill he dis- 
mirsetl. J o h ~ c o n  c. -1lills C'o., 196 S. C., 9 3 ;  R r o ~  n v. C'lcmcnt C'o., 
203 S. C., Soh. 

( 2 )  T h e  s tnou .  contention of defendants is t l ~ t  "The plaintiff's 
applicatioii f o r  order of examillation not o ~ l y  fai ls  to state a cllube of 
ac t io i~ ,  but clearly shons  t h a t  plai l~t i f f  cannot s tate  a cause of action 
recognized by the Inn." 011 this  aspect we callnot hold v i t l l  the  de- 
fcndants. 

I t  is conceded by l~laint i f f  tliat c1efenil:lnts a re  r ight  if the application 
of l ~ l n i ~ ~ t i f f  fo r  the  ortler of exnmii~at ion did 11ot dizclose a cause of 
action. Tlie 1)lailitiff contends tlmt the f o l l o n i l ~ g  facts  apl)ear  i n  the  
:rppllcntioi~: "(1) T h e  plamtif l  n:rq a grand*on of E. 31. Bohaiinoli. 
( 2 )  F. 31. B o l i n i ~ ~ l o n  'liacl formed tlle fisetl intention and  w t t l ~ c l  purpose 
of 11ro\lding f o r  t l ~ c  plailitifi i n  the distribution of 111s eitate.' (3)  
L a u r a  Webb 1301La~~i~on  and  Xaut le  E o l ~ a a n o ~ i  Trotlnari 'conspiretl to 
del,ri7e the  plai i~t i f f  of a share of the e.tate of his  grandfather ,  F. 31. 
Bolialn~on. '  (4) T h e  w i d  defend:~iltq, 'by false and  fraudulent  repre- 
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sentations made to the said F. M. Bohannon, and by fraud practiced 
upon him and up011 this plaintiff, prevailed upon the said F. N. Bohan- 
non to change a definite plan which he had made to leare to the plaintiff, 
either by will or a trust instrun~ent,  a large share in  his estate.' ( 5 )  
The said F. kt. Bohannon had formed the fixed intention and settled 
purpose of providing for thc plaintiff and in the distribution of his 
estate, and would have carried out this intention and purpose but for 
the wrongful acts of Laura Webb Bohaanon and Xaude Uohannoi~ 
Trotinan." 

I n  Lewis v. Bloede, 202 Fed. Rep., 7 (15, 16, 17) ,  (written for the 
Court by 11. O. Connor, District Judge) ,  i s  the following: "The recog- 
nition by the courts, both in  England and in this country, of the right 
of action to the party injured by reason of the malicious and wrongful 
interference by third persons with contract rights is v:ell settled. 'J'lie 
principle is clearly stated by Justice Bretcer in Angll? v. Chicago, St. 
Paul. etc., By. Go., 151 U. S., 1; 13, 14  Sup. Ct., 240, 245 (38 L. Ed., 
55), wherein he says: ' I t  has been repeatedly held that, if one mali- 
ciously interfere in a contract between two parties, and induce one of 
them to break that contract, to the in jury  of the other, the party injured 
can rnaintain an  action against the wroagtioer.' This is but a recogni- 
tion and application of the principle: 'Tliat whenever a man does an 
act which, in law and in fact, is a wrongful act, and sucah an  act as may, 
as a natural  and probable coilsequence of it, produce such an  injury, an  
action on the case will lie.' . . . I t  having been settled that  an 
action, as for a tort, would lie for a n~:~licious-that is, wrongful- 
interference with the performance of an  executory cont "act, the questioii 
naturally arose whether the principle extended to a case in  which a 
third party, with like motive and without lawful excuse, by his inter- 
ference prevented one from entering into, or making, a contract. . . . 
I t  is t rue that  the right is more difficult to establish-requiring another 
link in the process of proof-than where the contract has been entered 
into. When the parties have entered into a contract, the terms of which 
are fixed, the plaintiff is only required to show the malicious interference 
and the damage proximately resulting; whereas, if the ground of com- 
plaint is that he was about to make a contract, he is required to go 
further and show that  he was not only 'about to,' but ~ iou ld ,  but for the 
malicious interference of defendants, have entered into the coiltract, etc." 
Dulin v. Bailey, 172 X. C., 608. 

I n  Hitchell v. Langley, 143 Ga., 827, 85 S. E., l O , j O ,  Lumpkin, J.. 
a t  p. 1053, says: "Is it possible that  where a will has been made, leaving 
a devise, a third person can fraudulently and maliciously cause the 
testator to revoke the devise, and thus cause a loss to the devisee, without 
any redress on the part  of the la t te r?  Or, if a father should make a 
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deed of gift to his son, but before delirery another sliould falsely arid 
lnaliciously represent that the son n a s  a fugitive from justice, or was ill 
penal s c r~ i tude ,  or had died without issue, and so cause tlie father to 
destroy tlle deed without delivery, could it be contended that  the son 
nould hare  no redress for the loss occasioned to him, because the deed 
had riot been delirered and the title liad not actually rested In h i m ?  
-hid, Ilken-ise, if a member of a benefit society has caused one of his 
family to be l~amed in a certificate as the beneficiary tliereof, can it be 
successfully contended that  a third party call, by malicious and fraudu- 
leiit representations, cause the mclmber to change the certificate, ant1 thus 
cut off and divert to himself a benefit n h i c l ~  nould hare  arisen to the 
beneficiary, n i t h  110 redress to tlie latter, merely because the rnember had 
thc pou er to change tlie beneficiary ? TT'o~~lcl not a lnali I ~ r e  the right 
to receire gifts or insurance, or the like) if they liere in proceys of he i l~g  
perfected, and nould hare  come to l u n ~  but for lnalicious aiid frautlulcut 
mterference? -1 bare possibility may not he nitliin the reason for t l ~ i s  
po"tioii. But  nhere  an intending dollor, or testator, or rnember of 21 

benefit society, has actually talien steps toward perfecting the gift, or 
clerise, or benefit, so that if let alone the right of tlic dolice, dellwe, or 
beneficiary will cease to he inclioate and become perfect, we are of the 
opiiiion that there is such a status that an  action will lie, if it  is mali- 
c i o d y  arid fraudulently tlestroyed, arid tlle benefit t l i ~  crted to the persol) 
io acting, thus occasioning loss to the person nllo nould l i a ~ e  i ece i~ed  
~ t . "  The  abovr caws cite ilurlieroui uurhorities whicll are uiiilecessar 
to repeat. 

I f  the plaintiff can recoTer against tlle defendant for the malicious 
ant1 ~vro i~gfu l  iiiterference nit11 the nmkiilg of a contract, we see no good 
reasoil why he cannot recoler for the ~lialicious ant1 wrongful mtcr- 
ference with the making of a will. I t  is t rue that  such a cause of a d o 1 1  
may be difficult to prore-but that  does not touch the existence of the 
cause of action, but only its establishment. 

(3) The  ruling of the court as to venue, we tliink correct. I11 the 
order of the court below is the following: "It  is tliereupoil ordered that 
the order of the clerk in reference to chaiige of venue be and it hereby is 
affirmed, and the motion for cliilnge of renue is denied, n i t h  l e a ~ e ,  how- 
erer, to the defendants to renew said motion after the complaint is filed." 
S. C. Code, 1935 (Micliie), section 470, is as fo l lo~rs :  "If the county 

designated for that  purpose in the summons and complaint is  llot the 
proper one, the action may, lio~verer, be tried therein, unless the defend- 
ant, before the time of aiis~vering espires, dcmaiids in writing that  the 
trlal be coiducted in the proper county, and the place of trial is therc- 
upon changed by consent of parties, or by order of tlie court. The court 
may change the place of tr ial  i n  the following cases: (1) When the 
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county dcsigliated for  t h a t  purpose is not  tllc proper  one. ( 2 )  Wheii 
thc  convenience of witnesses and  the  ends of justice ~ r o u l d  bc proilloted 
by t h e  change. ( 3 )  TVllc1-1 tlic jutlge has, a t  miy timc, been intercstctl 
as  p a r t y  or counsel." 

T h e  procedure undcr  C. S., sccs. 000 :ind 901, is a :ubstitute fo r  the 
old hill of discovery. By proper  avcrment i n  affidavits, a s  i n  the pres- 
ent c:ise, i t  call 1312 rcsorted to b ~ f o r e  the  c ~ r n p l a i n t  is filed. l ' e n t l c r  1%. 

JIallcff,  123  N. C., 3 7 ;  Baiie!~ 1 % .  ,lIatfkelrs, 156 S. C., 75; lT7ard c. 
..lIadin, 175 N. C., 2ST. T h e  veiiue s tatute ,  s u p m ,  ~ p p l i c s  nftcr the 
complaint is  filed. Tlie r ights  of defendants a r e  presc w t l  i n  tlic order  
of the court below. 

C. S., sec. 465, is  as  fo l lons :  "-111 action upon official bonds or  ngaiust 
executors a n d  administrators  i n  their  official capaci ty must be instituted 
i n  thc  county ~ v h e r e  tlie bol~tls were g i w ~ i ,  if tlie princi ?a1 o r  a n y  surety 
on the  bond is  i n  the  county ;  jf not, tlicn i n  the  plaintiff's county." 
J Ion t ford  v. Simmons, 193 S. C., 323. 

Tl ie  question of venue is  not now before us. T h e w  is  a n  old maxi111 
of the  lam, "No Ttrong ~ v i t h o u t  a remedy." T h e  pl:~intiff, under  liis 
nffidavits, has  a r igh t  to "fish" i n  defelidants' p o n d - ~ h e t h e r  lic catclies 
any th ing  is  yet  to be seen. 

F o r  the  reasons given, tlie j u d g ~ n e n t  of the court below is 
Aflirmed. 

STACY, C. J., and  Con-xon, J., clissent. 

STATE r. MARTIN MOORE. 

(Filed 25 Kovember, 1936.) 

1. Criminal Law L a- 
The right of :~ l~penl  must be esercisetl in accordance with the estab- 

lished rules and ~~rocednre  governing ap~enls .  
2. Crinlinal Law L b-Appellant failing to file case on appeal within time 

prescribed loses right to appeal in absence of extension or waiver. 
Wl~crc n defencl:~nt fails to filc his s t : l lcm~nt  of cnse on a ]~pe :~ l  within 

the time nl lo\~cd,  and fails to mnlte nplrlication for cxteasion of time or 
for ~ a i r e r  of fnilnrc to filc n-itliin the time ~resc.ribc:tl, (1ePend:lnt loses 
liis right to bring 1111 the "cnw on :~ l~pe ;~ l . "  ant1 the ~ u r y o r t e d  cnse on 
ilppenl filed after esl~irutioii of the p resdbcd  tiine i f 3  ~rol ler ly striclieli 
from the files by the trial judge, on motion of tlie solicsitor. 
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3. Same- 
Both the statement of case on al>peal and exceptions and countercase 

must be filed nithin the time allon-cd or extension of time granted in 
order to be effective. 

4. Criminal Law L c-To obtain wri t  of certiorari, applicant mus t  negative 
laches and  show merit. 

Where an application for n r i t  of ccitiorori in the nature of a writ of 
error is made for the piirpose of brinzinq up an appeal nlien the risht of 
appeal is lost in the trial court by failure to file statement of case on 
appeal vitliin the time alloued (S .  C. Conqtitntion, Art. IT, sec. 8 ) .  
apl~licant must neqatire laches and show merit. 

5. Criminal Law G 1- 

Toluntary confessions are admissible in eridence nqainst the party 
malting them ; involuntary confessions are  inadmissible. and a confession 
is r o l ~ ~ i i t a r y  in law when, and only when, i t  is in fact voluntarily made. 

When a prior confession is obtained under c.ircumstnnces rcnderine it 
inroluntary, a subsequent confession is ~iresuined to flow from tlie same 
vitiating circumstances, hut the presumption is rebuttable, and it is for 
the court to determine from the ~~riclencc whether the later confession is 
competent a s  being in fact roluntary. 

7. Same-Evidence held t o  support court's rul ing t h a t  second confession 
was ro lun ta r r  and conipetent, although prior confession was incom- 
petent. 

It appeared that  defendant's first confession madc to the sheriff was 
excluded as  incompetent because of tlie promise of the sheriff to tell the 
trial judge and that "maybe it  would help'' defendant. Thereafter de- 
fendant made another confession to the psychiatrist examining him, and 
defendant hiniself testified that the psychiatrist offered no reward, and 
clid not threaten him, hut that  defendant was scared that if he did not 
tell thc psychiatrist the same thing he told the sheriff, the sheriff would 
not kccp his promise to help him. Hcld: The eridcnce was sufficient to 
support the court's finding - that  the second confcssion v a s  competent a s  
being voluntary. and the court's ruling is conclnsive, since it  is supported 
by the evidence. 

8. Criminal Law L c-Record filed by defendant held not t o  show merit, 
and motion for  certiorari is d i sa l lowd.  

On tlefentlant's motion for ccrtio? a1 i in tlie nature of a r r i t  of error 
i t  appenred from the c r  pclitc caw on al)peal madc np by defendant and 
filed in the Supreme Court :is the basis of his motion that  the sole assign- 
ment of error \ \ as  to the admission of the confession of defendant in 
evidence, and tlie caqe on a p ~ e a l  so filed s h o ~ c d  that there n a s  no error 
of law in the court's rulinc that the confesiion was competent as' being 
voluntarily made. H e l d :  Motion for ccrtioitrri must be disalloned for 
failure to show merit, and the qnestion of laches on the part of defendant 
need not be considered. 
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,IFPEAL by defendant from Phillips, J . ,  at  ~ i u g u s t  Term, 1936, of 
BUXCOMBE. 

Criminal prosecution, tried upon indictment charging the defendant 
with the murder of one Helen Clevenger. 

Verdict : Guilty of murder in the first degree. 
Judgment : Death by asphyxiation. 
Defendant appeals. 

Attorney-General Seawell and dssisfant Llttorney-Gcnera? Xc-1Iidlan 
for t h e  State. 

Sanford TV. Brown for defendant. 

STACY, C. J. The chronology of this case is as fo l lo~is  : 
1. The defendant was tried, convicted of murder in the first degree, 

mid sentenced to death a t  the August Term, 1936, of Buncombe Superior 
Court, which conretied 1 7  August and adjourued 22 August. 

2. Notice of appeal was duly given in open court, and the defendant 
allowed 45 days to prepare and serve his statement of case on appeal. 
The solicitor was allowed 30 days thereafter to file exceptions or serre 
countercase. 

3. The  appeal was due to be heard a t  the next succeeding term of this 
Court following the trial in the Superior Court, vliich was the present 
Fall  Term as i t  commenced 31 August. S. c. Trz111, 169 N. C., 363, 
S j  S. E., 133;  Pentuff E.  Parli, 195 S. C., 609, 143 S .  E:., 130. 

4. On 9 September, at the call of the docket from the Kineteenth 
District, the district to ~vhich  the case belorgs, it appearing that  nothiiig 
had been done to perfect the appeal, the -1ttorney-(:enera1 lodged a 
motion to docket and dismiss the defendant's appeal under Rule 17. 
This motion was held in abeyance. 8. c. Xoore, an/e, 459. 

5 .  On the following day, 10 September, the defendant filed a counter- 
motion for certiorari to preserve his right of appeal or to have the case 
brought up  and heard on appeal. This motion was allowed and the 
case set for hearing at the end of the Seventh District. 8. c. LIIoorc, 
supra. 

6. The time for serving defendant's statement of csse on appeal es- 
pired 6 October. 8. v. AIIoorc, supra. 

7. Return to  the writ of certiorari was made by the clerk of the 
Superior Court of Buncombe County on 15 October, in which he certifies 
"thal the time designated by the tr ial  judge and given to the defendant 
to make u p  and serve his case on appeal to  the Supreme Court has 
expired, and that the said defendant has not made up or caused to be 
made u p  a case on appeal to the Supreme Court, or filed the same in 
this office; and I further certify that  there has been no enlargement or 
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extension of time for making u p  and serving the defendant's case on 
appeal to  the Supreme Court." 

8. Thereafter, on 20 October, the defendant served on the solicitor of 
the district his purported statement of case on appeal. 

9. The  solicitor excepted t o  the statement on the dual ground of in- 
accuracy aud untimeliness of s en - iq - fou r t een  days after time for 
service hat1 expired-arid motion Tvas lodged before the trial judge to 
strike said purported statement from the file of the papers in the caqc. 
This motion n a s  allo~ietl 26 October urldcr authority of B d r l a r d s  I , .  

P ~ r r y ,  208 S. C., 2;2, 170 S. E., 892; R o b e r t s  1.. Bus C'o., 198 S. C., 
k h  

119, 1.53 S .  E., 3 0 3 ;  FizcXs v. Il'e5tb1-oolz, 121 S. C., 131, 28 S. E., 183; 
and S. ti. R a y ,  206 S. C., 736, 175 S.  E., 109. 

10. r p o ~ i  the call of the case a t  the cud of the Seventh District on 
6 So lembr r ,  the record proper and the return to the v r i t  of ctr f lorc tr !  
was all that propcrly appeared on the (locket. Yo  case was beforc the 
Court for argument, albeit the tlefcndalit had cent up his purported 
qtatement of case on appeal, accompanied by brief. The  State moxetl to 
affirm the judgment, as there is no error apparent on the face of the 
record. 

11. I11 a second application, filed 12 Xovcmber, the defendant again 
inrolics tlie aid of the Court, arid seeks to h a ~ e  the case reviewed on 
"cer t iorar i  in the nature of a v r i t  of crror" under authority of i)'. 2%.  

S fan l c , y ,  209 S. C'., 581, 183 S. E., 736; S. 2'. Tripp, 166 X. C., 150. 
53 S. E., 630; h'. r .  L a ! r w n t c ,  81 S. C., 326; S. v.  Green,  8 5  S. C., 600; 
S. 2'. X C G ~ V Z S C ~ ,  80 N. C., 377; S. ti. J e f f e r s o n ,  66 S. C., 309; Erc p a r f e  
Bigqs, 64 AT. C., 202; B r o o k s  ti. X o ~ g a n ,  27 S. C., 481. 

The unlimited right of appeal, wlilch for all practical purposes ol)taini 
in this jurisdictioli (hubear  corpus  excepted), carries ~ i t h  it tlic neces- 
sitv of coriforrniixg to the establislld rules of procedure, when such right 
is sought to he e x e r r i d .  J 1 ~ m n z s  c. I?. R., 153 S. C'., 436, 111 S. E., -- 
i A. Indeed, it n a s  said in 5'. ti. B u t n e r ,  185 S. C., 731, 117 S .  E., 163, 
that "an appeal is not a matter of :ibsolute riglit, but conditioned upolr 
tlic obserrance of tlic recluirements for presentir~g the appeal in this 
Court." 

I t  is apparent from the foregoing chronology that tlie defendant has 
tnice lost his right to bring up the "case on appeal," first on 9 Septenl- 
ber, and again on 6 October. I t  n a s  ])reserved to him the first time 
because our rulcs alone were involved. which were relaxed in his f a w r .  
but we are pov-erleqs to save him from tlie second default. N o  applica- 
tion \-,-as made to tlie solicitor for an  estellsion of time before i t  exl~ired. 
nor to waive it aftern-ards, and defendant's purported statement of case 
on appeal was ordered stricken from the files hy the trial judge. The 
right to bring up the "casc on appeal" is gone. 8. L?. Al l en ,  208 x. C., 
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672, 182 S. E., 140; E d ~ c a r d s  c. P e r r y ,  s u p r a ;  P r u i i t  c. W o o d ,  199 
x. C., 785, 156 S. E., 126. 

I t  is  asioinatic among those engaged iu appellate practice that  a 
"st:ltcment of case on appeal not served in time" may be disregarded or 
trcnte~l as a nullity. E t l u ~ a r d s  v. P e v y ,  s u p r a ;  I I icXc 7:. Wes fbroo l ; ,  121 
N. C., 131, 25 S. E., 185; l l a r d c e  1 , .  [I'inzbcrlakc, 159 S. C., 532, 75 S. E. ,  
700; G u a n o  ('0. e. Il i tX.s,  120 N. C., 20, 26 S. E., 650; I'eeblcs v. B r a s -  
~ ~ 1 1 ,  107 N. C., 68, 12 S. E., 44;  Xirrzlrzo~zs v. .lnclrcu*s, 106 S. C.. 201, 
10 S. E., 1052; V f g .  C o ,  v. S i m m o n s ,  97 hi. C., S9, 1 S. E., 023. The 
same rule applies to appellee's esceptions or countc~case ~rllcil scrred too 
late. S.  L'. R a y ,  s u p r a ;  S m i f h  v. S m i f l l ,  19!) N. C., 463. 1.54 S. E., 737; 
Currlmings  7.. I [ o f ? n a n ,  113 K. C., 267, 18 S .  E . ,  170. I t  was held in 
8. r .  1 1 u m p l ~ r c y ,  186 S. C., 533, 120 S .  E., S5, that  the tr ial  judge was 
witlioi~t nutliority to change appellant's caw, tliougli rcgardcd by him as 
erroneous, n.11en appellee's exceptions were not served in  t i ~ n e .  To like 
effect is tlie decision in S. c. B a y ,  supra .  Of course, where there is a 
controversy as to the time of service, '(that's a difference matter," as the 
late J u s t i c e  B r o g d e n  was ~ r o n t  to quote his Durlmm friend of French 
descent and accent. S i n i f l ~  v. S m i t h ,  s u p r a ;  EIollornccn v. H o l l o m a n ,  
1'72 N .  C., 535, 00 S. E., 10. Here, there is no such ccmtroversy. The  
facts m e  admitted. 

I n  appellate matters, as in others, '(There's a time for all things." 
C o m e d y  of Z r r o r s ,  Act 11, Sc. 2, L. 66. 

C o ~ ~ c e d i n g  that  his right to Lave the case brought up  and heard on 
appeal has been lost, the defendant inrokes the supervisory power of the 
Court under Art. I V ,  see. 8, of the Constitution, which provides that  
"The Suprenie Court . . . shall have the power to issue any reme- 
dial writs necessary to give it a general supervision and control over tlie 
proceedings of the inferior courts." 

I t  is suggested by the Attorney-General that, under this provision, 
writs are issuable only to determine the sufliciency of t l e  proceedi~igs as 
they appear of record. S. v. T r i p p ,  s u p r a ;  S. v. W e b b ,  1.5.5 N .  C., 426, 
70 S. E., 1064; X i n g  v. T a y l o r ,  188 S. C., 450, 124 S. E., 7.51. 

Speaking to the matter i n  E x  parte  B iggs ,  64 N .  C1., 203, Pearson ,  
C .  J., delirering the opinion of the Court, said:  '(The writ of cer t iorar i  
is used for two purposes: O n e ,  as a substitute for an appeal, where the 
opportunity for bringing up the matter by appeal is  lost without laches. 
. . . T h e  o f h c r  is where the writ of cei-t iorari  is  in the nature of a 
writ of error, and it is  used where the w i t  of error proper does not lie. 
B r o o i ~ s  v. Il lorgan, 27 K. C., 481; C o m r s .  u .  X a n e ,  47 S. C., 285. By 
this writ only the record proper is brought up  for reriew, and no pos f ea  
or case is to be made up." 
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A n d  i n  S. v. S f a m e y ,  s u p r a ,  nliere  the  scope of t h e  n r i t  was appnr-  
ently enlarged (3. c. T r i p p ,  s u p r a ) ,  i t  was said up011 the  re tu rn  to  the 
c w f i o r a r i  tliat "the wri t  n n s  i m p r o ~ i d e n t l y  grm~tecl." 

Vi t l iou t  making  clefiiiitc r u l i i ~ g  on t h e  queztion of power, or tlie ap-  
propriatei1es.i of clcfcndaiit's application fur  " e ~ r i l o r a r i  in  t h e  na ture  of 
:I n r i t  of error," n e proceed to a coniitleration of the application itself. 

I11 S. .c. A n g e l ,  194  S. C., 715, 140 S. E., 727, i t  is  s a i d :  "Ce?  t iorarl  
i, a d i ~ c w t i o l i a r y  v r i t ,  to be ikinc(l only for  good or sufficieiit cause 
shonii,  mid the p a r t y  seelcinq i t  is required, not only to ~ ~ e e a t i v e  laches 
on l ~ i s  p a r t  i n  1)rosccutii1g the  np l~ea l ,  but  $11~0 to ~ l i o w  meri t  or tha t  lie 
lias reasonable g r o u ~ ~ d s  for  asking tliat the c x e  LC brouglit u p  and 
rc r iened  on appeal.  S imply  because :I p a r t y  lias not appealed, o r  has  
lost h i s  r ight  of nppcal, e ren  tlirougll no fau l t  of his  onii, is  not sufficient 
to ent i t le  h i m  to a c e t f i o , a r i .  'A p a r t y  is entitled to a wr i t  of certlorarl  
nhen-and o n l r  nllen-the fai lure  to perfect tl i t  appeal  is due to  some 
error  o r  act  of t h e  court o r  i ts  officers, and not a n y  fau l t  or neglect of 
tlie p a r t y  or h i s  agent.' TT'omble .c. Gln Co., su11ra. Two t l~ ings ,  tliere- 
fore, diould be made  to appear  on applicatioii fo r  t e r l i o la7 i :  Fi rs t ,  
diligellce i n  prosecuting the appeal,  except i n  cases nl iere  no nppcal 
lies, nlieri freedom f r o m  lac l~es  i n  applying f o r  the  x r i t  should be ~liowi1; 
and, second, meri t ,  or tha t  probable error  -\\as committed on tliv Ileal+- 
mg. A'. 7 % .  F a r m e r ,  188 N. C., 243, 124  S. E., 562." 

T o  obtain the  n r i t ,  then, the appl icant  must  ( 1 )  n e g a t i ~ e  lacl~ee. 
and ( 2 )  show merit.  T h e  first requireiiient is sougl~ t  to he met i n  tlic 
petition, n h i l e  t h e  second is oaiitted. l I o ~ r e ~ e r ,  pass i l~g  for  the  n lor r ie~~t  
the  question of larhes, we go to tlie tlefeildant's c.?; ] ia r f e  statenlent of 
c n v  oil appeal,  filed i n  th i s  Cour t  as noted in paragrap11 1 0  nboxe, to  iec 
if, 1). a n y  climce, h e  could probably nlake a s h o n i n g  of meri t .  I n  tlii,, 
lie set, out hut  a s i~ lg le  i ionescep t~re  :~ssignment of e r r o r :  "Tllc~ court 
errctl i n  tlie fol lo\~i l ig  rul ing : ( T h e  court liaving lieard $111 thc  eT idencc 
introduced by  the S t a t e  and  t h e  defendant, iiiclutling t h a t  of the tlcfe~id- 
an t  li imwlf, filicls as  n fact  tliat the stateriier~tz 111aile by the d e f c ~ n d a ~ t  
to  t h e  ~ t i t i ~ e s s ,  D r .  Griffin, i n  tlic presence of the witness, M r .  13ridgc- 
n ater,  were niacle n itliont f e a r  or compulsion, r e ~ v a r d  or hope of ren  nrd, 
slid a r e  admissible i11 e l  idelice.' " 

I t  appears  tliat a prior coi1fes4011, made  to tlie sheriff of tlie county 011 

S August.  h a d  been excluded f o r  ii~rolumtariness, S. z;. A71dcrson, 20s  
N.  C., $71, 182 S. E., 643; S. c. L~cinl j i /on ,  202 S. C'., 309. lG4 S. E.. 
337, and  i t  is  the  c o i ~ t e i ~ t i o n  of t h e  ilefciitlaiit t h a t  his  subsequent confes- 
sion, made to D r .  Gr~f f in  on I d  or 13 August,  should likewise haxe been 
excluded upon  tlie pre.uniption t h a t  it ,  too, hat1 been iiiade under  tlie 
same illfluellee o r  intlucemei~t.  i)'. C. UraXc ,  113  S. C., 624, 18 S. E., 
166. 
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The confession made to the sheriff is alleged to have been induced by 
the promise that  if the defendant would tell him the truth, he, the sheriff, 
"would tell the judge that he did tell the truth about it, and possibly it 
might help him." S.  v. Anderson, supra; S.  v. Livingston, supra. 
Quare: Did such promise perforce render the confession involuntary? 
S.  v. Allyers, 202 N. C., 351, 162 S. E., 764; S. 2.. fiarr;son, 115 N. C., 
706, 20  S. E., 175; 16 C. J., 721. 

Voluntary confessions are admissible in  evidence against the party 
making them; involuntary confessions are not. confession is volun- 
tary in lan. when-and only whm-it was in fact voluntarily made. 
S.  a. Cosnd ,  208 S. C., 401, 181 S. E., 323;  8. 7 ; .  S e ~ c s o m e ,  195 N. C., 
552, 143 S. E., 187. 

During the m e k  preceding the trial, Dr. N a r k  Griffin, a psychiatrist, 
was requested by the solicitor to examine the defendant and report on 
his mental condition. I t  was during this examination {hat  the defend- 
ant made the confession in question. The defendant lliniself says : "Dr. 
Griffin did not threaten me. H e  didn't offer me any reward. . . . 
I thought the sheriff sent him up there, and I was still scared for fear 
that if' I didn't tell him what I told the sheriff, the sheriff wouldn't 
keep his promise to help me. . . . I was not scared of Dr .  Griffin. 
H e  treated me nice. Mr. Bridgewater didn't threaten me. I was not 
afraid of him." S. v. Bohanon, 142 N .  C., 695, 53 S. IC., 797. 

I t  is true that where a confession has been obtained under circum- 
staiices rendering i t  involuntary, a presumption arises which imputes 
the same prior influence to any subsequent confession, and this presump- 
tion must be overcome before the subsequent confession can be received 
in  evidence. S.  v. Drake, 82 N.  C., 592; S.  v. Lowhorne, 66 K. C., 638; 
S, v. Roberts, 12 N. C., 259. 

On {he  other hand, i t  is equally well established that although a con- 
fession may have been obtained by such means as mould exclude it, a 
subsequent confession of the same or like facts may and should be ad- 
mitted, if i t  appear to the court, from the length of time intervening or 
from other facts in evidence, the prior influence had been removed at  the 
time of the subsequent confession. S. v. Lowry, 170 N. C., 730, 87 
S. E., 62; S.  v. Fisher, 51 N.  C., 478; S. v. Scates, 50 3.. C., 420; S.  v. 
Gregory, ibid., 315; 16 C. J., 722. 

I n  this jurisdiction, the competency of a confession i!i a preliminary 
question for the trial court, S ,  v. Andrew, 61 K. C., 2135, to be deter- 
mined in  the manner pointed out in S .  v. Whitener, 191 N .  C., 659, 132 
S. E., 603. The court's ruling thereon will not be dkturbed, if sup- 
ported by any competent evidence. S.  v. Stefanoff, 206 K. C., 443, 174 
S. E., 411; S.  v. Christy, 170 N. C., 772, 87 S. E., 499; S.  v. Page, 127 
N. C., 512, 37 S. E., 66; S. v. Gosnell, supra. 
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I n  other words, to state i t  compendiously, the presumptiori that  a sub- 
sequent confession was brought about by the same controlling influence 
which induced a prior one is subject to be rebutted, and whether it is 
still active or has spent its force is a question of fact for the trial court 
in determining the competency of the later confession. S. c. Stefanoff ,  
supra; S. ?;. Dralie, 113 K. C., 624, 18 S. E . ,  16G; S. v. Lozcl~orne, supra. 
*1 free and voluntary confession is deserving of the highest credit, 

because it is prrsumed to flow from the strongest pense of guilt, but a 
confession nruiig from the milid by tlie flattery of hope, or by the torture 
of fear, comes in such questioriable shape as to merit no consideration. 
8. 2.. Patrick, 48 S. C.,  4-13. "Confessions are to be talmi as prima facie 
voluntary, and admissible ill evidei~ce, unless the party against wliom 
t l q  are offered allege and show facts authorizing a legal inference to 
tlie contrary"-Ddla~cI, b., in S. v. Sanders, 81 I\-. C., 729. See, also, 
8. c. Grier, 203 K. C., 586, 166 S. E., 595. 

I t  appears from the defendant's ea parte statement that tlie trial court 
licard evidence pro and con on the alleged involuntariness of the confes- 
sion in question, found that it was made freely and roluntarily, and 
ruled it adrnissiblc. This ruling is wpported by the evidence set out in 
defendar~t's statement. S. v. Gray, 192 N. C., 594, 135 S. E., 535. 
Indeed, it nlay be doubted whether the defendant himself more than 
feebly testifies to the contrary as  a matter of fact. H i s  principal re- 
liance is upon the presumption arising from the prior involuntary con- 
fession. This is  amply refuted by the State's evidence as detailed in 
defendant's purported statement of the case. 

So, after gi&g the defendant the benefit of all and perhaps more than 
he could hope to obtain from the issuance of the writ he seeks, we con- 
clude that  his second application should be denied. I n  re Snelyrove, 
205 S. C., 670, 182 S. E., 335. 011 his own showing, his efforts must 
ultiliiately end in  failure. I t  would serve no useful purpose to execute 
a fruitless run  around. T o  avoid such performance is the reason for 
requiring the appearance of probable error. Lex nil facit frustra, "The 
law does nothing in  vain." The defendant neither alleges nor shows 
merit, and we refrain from again discussing the question of laches. S .  v. 
:Uoore, supra. 

The motion to affirm mill be allowed. 
C'ertiorari disallowed. 
Judgment affirmed. 



I N  THE SUPREME COURT. 

REMP P. HILL AND WIFE, BETTIE 13. HILL, v. C. L. LISDSAT ASD \YIFE, 
MART JIcCAULET LISDSAT, 

ancl 
I<. P. HILL AND JAMES A. HILL v. C. L. LIKDSAT, 

and 
I<. P. HILL AKD WIFE, BETTIE B. HILL, v. C. 1,. LISDSAT. 

(Filed 26 November, 1.936.) 

1. Appeal and  E r r o r  J e- 
Where the parties waive a jury trial and consent that  the court sliall 

find the facts, the court's findings are  conclusive on a1)peal \\-hen sup- 
ported by evidence. 

2. Limitation of Actions B e-Annual visits fo r  appreciable length of t ime 
will not  s ta r t  running of s tatute  i n  favor of nonresident. 

A finding that a t  the time of the accrual of the cause of action and 
continuously thereafter, defendant \vas a resident of another state, but 
spent three to fire months eilch year ni thin the State, i,, held not to sup- 
port a conclusion of law that  the applicable statute of limitations barred 
the action, since the statute would not begin to run in defendant's favor 
until he returns to the State for the purpose of residence, and annual 
visits here, even for appreciable lengths of time, are insufficient to start 
tlie running of the statute in his favor, a i ~ d  this rule is not affected by 
the o\rnership of property in tlils State or by tlie maintenance of an agent 
here. C. S., 411. 

3. Usury B e-In order  for  execution of renewal note  t o  waive usury, 
parties mus t  agree t o  new amount  a s  c~niprornise and settlenlent of 
usury. 

A usurious contract is not purged of the usury by the esecution of 
rene\vals or by a ch:~nge in the form of the contract, or by the giving 
of a separate note for the usurious charge, and in order for a n  agreement 
as  to the total debt and the esecution of a new note t ierefor to consti- 
tute a waiver of the right to plead usury, tlie new  mount a r r i ~  ed a t  mnzt 
be agreed to by the debtor as  just and due the creditor, taking into con- 
sideration his claim of usury, and be in the nature of o coinpromise and 
settlement and be a novation rather than a renewal. and findings of 
fact that the parties agreed upon the total amount of :he debt after an 
accounting involving the credit of sums obtained froill the sale of col- 
lateral given for the debt, but not involving the question of usury, and that 
the debtor esecuted a new note for the balance thus arrived at ,  i s  held 
insufficient to support the court's conclusion of law that  111e debtor naired 
the riglit to claim usury, the transaction being a renenal rather tllan a 
novation. 

,IPPEBL by plaintiffs K. P. H i l l  a n d  J a m e s  A. H i l l  f r o m  B a ~ n h i l l ,  J., 
a t  J u n e - J u l y  Special  Term,  1036,  of WAI~E.  Rcrerscd and  remanded. 

These actions were originally begun 20 J u l y ,  1933,  and  complaint 
filed. Konsu i t  Ivas thereafter  entered a n d  the  suits f o r  same causes 
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begun 20 July,  1934. The actions, instituted to recorer the penalty for 
usury and for an  accounting, nere  eo~isolitlated and referred to John N. 
Duncan, referee. Thereafter, on motion of the plaintiffs, judgments of 
nonsuit were entered in t ~ o  of the above styled cases, leaving for con- 
sideration only tlie case of "K. P. Hi l l  and James A. 1121 v. C. L. 
Lindsay," in which i t  is agreed the questions determinative of the entire 
controversy between the parties are presented. 

The action is brought for the recorery of the penalty for usury pre- 
scribed by C. S., 2306, for the forfeiture of interest on certain loans 
made plaintiffs by the defendant, and for the resultant accounting. The  
pleadings and eridence detail many transactions betreen the parties 
during the Fears 1928, 1929. and 1980. 

The  referee heard the eridence and reported his findings of fact and 
conclusions of lam- thereon, and exceptions x7ere filed by both plaintiffs 
and defendant. 

Upon the hearing before the judge of the Superior Court, jury trial 
was waired and i t  was agreed that tlie court should hear the case on the 
referee's reuort and the evidence taken before him. 

The court below made certain findings of fact and declared certain 
conclusions of law, resulting in  a judgment in  favor of the defendant, 
that plaintiffs recover nothing by their actions. The plaintiffs, having 
noted numerous exceptions to the court's findings of fact and conclu- 
sions of law, apFealej to this Court. 

11'. C. Lassiter, Willis ,Smith, and MacLean, Pou & Enzanuel ' fo r  
plaintiffs, appellants. 

illurray Allen for defendant. 

DEVIK, J. While the record is voluminous, only two material ques- 
tions are presented by this appeal. 

1. I s  the plaintiffs7 cause of action for usury barred by the statute of 
limitations ? 

2. Are the plaintiffs prevented from pleading usury by reason of the 
execution of a new note for the balance due on previous transactions 
involving usury?  

The parties having waived jury tr ial  and consented that  the court 
should find the facts, his findings, if supported by evidence, are con- 
clusive. Odum c. Palmer, 209 N.  C., 93;  Buchanan v. Clark, 164 
N.  C., 56. 

I. I t  is not controverted that  the transactions between the parties 
consisted of lendings and borrowings in  which usury mas charged and 
paid, and i t  is  admitted that  all these transactions took place more than 
two years before the institution of these actions. 
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The plaintiffs contend, however, that  prior to and during the period 
of these entire transactions the defendant C. L. Lindsay was a non- 
resident of the State, and that  under C. S., 411, the statute of limita- 
tions would not run  in  his favor. 

The  pertinent portions of this statute are as follows : 
('If, when the cause of action accrues . . . against a person, he is 

out of the State, action may be commenced within the times hereill 
limited, after the return of the person into this S ta te ;  and if, after such 
cause of action accrues . . . such person departs from and resides 
out of this State, or remains continuously absent therefrom for one year 
or more, the time of his absence shall not be a part  of the time limited 
for the commencement of the action." 

This statute has been construed by tliis Court, in A7~mfie ld  v. J f o o ~ e ,  
97 S. C., 34, and Lee  v. X c I i o y ,  118 R. C.. 518, to mean that where the 
debtor is a nonresident a t  the time the cause of action accrues, the statute 
does not begin to run  in his favor until he shall return to the State for 
the purpose of residence, not simply on a visit. 

"While he is a nonresident, and from the time he becomes such. the 
statute is ipso facto suspended. . . . S o r  would occasional visits to 
the State put the statute in motion." Lee v. X c K o y ,  supra .  

I n  the case at bar the defendant alleged in his answei. "that he is now 
and has been for about 12 years a resident of the District of Columbia," 
and there was a finding by the referee, approved by the judge, "that the 
defendant C. L. Lindsay has his legal residence in  Washington, D. C.. 
and sincc 1927 has spent seven to nine months of each year there. and 
from three to f iw n~onths  of each year in the State of North Carolina." 

Being a nonresident of thc State, he map not be permitted to invoke 
the protection of the statute of limitations, even though he may spend 
some time each year in the State. 

Nor could tliis rhle be affected by the fact that  he owned property in 
North Carolina ( G r i s t  v. TT'illiarns, 111 S. C., 53))  or had an agent in 
this State ( V i l l i a m s  v. Building d L o a n  Assn. ,  131 S. C., 267; Green 1%. 

I n s .  ( lo. ,  139 S. C., 309) ; T'olicar v. Cedar  W o r k s ,  152 N .  C., 34. 
11. The defendant contends that  by a settlement of' previous trans- 

actions and the execution of a new note a t  the legal r a -e  of interest the 
plaintiffs are estopped now to set up  claim of usury. 

I t  appeared that  on 29 April, 1929, plaintiffs executed a note to 
another for the benefit of the defendant i n  the sum of $5,850, covering 
the balance due defendant on a previous note and other items, and as 
security therefor executed deed of trust on certain real testate and placed 
in the hands of the defendant's attorney certain collaterals as additional 
security; that  on this note $175.50, in addition to the legal rate of inter- 
est, was charged and included in the total; that  when this note became 
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delinquent foreclosure x a s  threatened;  t h a t  the  payments  on the  note 
h a d  reduced the amount  to  $7,399.19; tha t  purkuant to a n  esarniiiation 
of the credits and  ascertainment of halance due, on 29 May, 1930, a 
new note i n  tlie sum of $3,OGO u a s  executed lq plaintifis to defeiidmit's 
attorneys, and  by then1 enclorqed to defendant, to c o ~ e r  the balance due 
on tlic $3,950 note and  a d i w m n t  of l!-:;, or  $60.00 i n  tJsccss of the 
legal r a t e  of interest,  n o s  cliargcd b -  clcfenilant n l ~ ( l  inclutled t l~ere in .  
I t  n a s  found. lioxr m e r .  tha t  the  difference betneen the mnount of the 
~ len .  note and  the a-certalilecl ba1:ince of old note  n n s  tlue to a mutua l  
ml>talie, and t h a t  the discount n a s  not 111 fact paid. 

I n  Beck c. Bani,, 1 6 1  S. C., 2001, TT7cr/Xf~r, J . ,  u r i t i n g  the  opinion of 
the Court ,  quoted n i t l i  a p p r o r a l  f r o m  39 Cyc., 1024, as  f o l l o ~ r s :  "The 
stntutcs of usury  being enacted for  the  benefit of the horroner ,  lle 1, at 
libel t y  to n a i l  e his r ight  to claim sucll benefit antl pay  his usurious clebt, 
if he sees fit to do $0. I t  is  therefore held that  n l ien  the  debtor hecome- 
a par ty  to a gcrieral settlerncllt of prcccrling u,uriou.; tran-actions, m i d e  
fa i r ly  ant1 n i t h o u t  circumstances of imposition, his  rwognit lon of tlie 
an iou~l t  rgrcw.l to be due as  a l i rv  o5ligntioii n l l l  preclutlc. liiq vtti11g 
1112 the old usury  i n  defense of tlle nen debt. T h i s  rule  is  not llelil to 
apply,  honel-er, unless it  i, clear t h a t  the debtor has ful ly  accepted the 
cettlcilient as a just debt s c p r a t e  anel distilict f r o m  tlir pi.eceding usu- 
rious obligations." 

Tlie facts  in t h a t  case Tvcrc tlint the  artier came to a settlenlent and 
the  negotiatiolis resulted i n  a n  agrwment  to conipromiw, reduced to 
x r i t i l ~ g ,  wlierein it  n a s  agreed i n  consideration of a sum of money tlie 
borro~ver  would release thc  lender f r o m  all l iability on account of 
usurious transactions. 

1 1 1  E t f o r  c. Osbornc ,  179 N. C., 667, a s imllar  liolding was based upon 
I je tX.  1.. HanX~, s u p r a ,  and the  same authori ty  nay quote 1. I n  the in:l e 
of E c f o r  v.  Osborne ,  supra,  t l ~ e  facts  n e r e  tliat a n  action f?r  usury . \ a >  
by :~greement  settled antl cornproniiscd by the elimination of u*urious 
lritereqt and  paging six per  cent on the loan, and  pu lsuan t  to the settle- 
ment the hor roner  paid p a r t  i n  cash and  executed notes f o r  the balance. 
This  settlement was approved by the judgment of the  court. I n  a new 
actloll on t h e  last notes i t  was held tliat usury could not be set u p  in  
defense; "that effect should be given t o  a compromise and  settlement i n  
which the usury  is eliminated and  which is approved by the court." 

I n  Glzornzley c .  IIyatt ,  208 11;. C., 478, tlie action was on a note given 
in settlement of previous transactions i n  which usury  was charged, the  
plaintiffs bringing a n  equitable proceeding for  injunct ion alleging usury. 
I t  n a s  held, C ' l a ~ k s o n ,  J., speaking f o r  the Court,  t h a t  plaintiffs were 
required to p a y  the  pr incipal  and  lawful  interest, and tliat the  cause of 
action for  usury  was barred by the  two-year s tatute  of limitations. Tlie 
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cases of E c f o r  v. Osborne,  supra ,  and B e c k  v. B a n k ,  supra ,  were cited 
with approval. 

In D i x o n  v. Osborne,  204 N.  C., 480, the plaintiffs there were denied 
relief on their stated cause of action for usury, it  bsing held that  by 
reason of a compromise settlement and judgment, bonds payable to 
bearer and containing a usurious charge would not retain tlie taint i n  
the hands of third parties. 

In the instant case, the court below approved findings of the referee 
and made certain additional findings on this point, as follows : 

' (That K. P. Hill,  on or about 23 May, 1930, requested R .  W. Will- 
ston, Jr . ,  to give him a statement of amounts collected on the collateral 
which lie held for defendant Lindsay, and of the b~la i ice  due on tlie 
$5,850 note, but no satisfactory statement was furnished him. That  a t  
the time of the execution of the note for $4,000, dated 23 May, 1930, and 
the mortgage securing the same of even date therewith, the transaction 
between Winston and plaintiff in connection with collectioils made on 
said collateral had been terminated and the plaintiff, ~ i t h  knowledge 
of the unsatisfactory condition of the record kept by Winston, executed 
said note and mortgage, and the trust deed secnring the note for $5,830 
was canceled of record, but tlie said note wns not suri.endercd until the 
hearing before the referee. 

"Finding of fact No. 42 is  set aside and vacated, and tlie court finds 
in  lieu thereof that  on the $5,850 note csecuted 5 April ,  1929, the defend- 
ant  Lindsay charged and received from plaintiff Hi l l  and plaintiff Hil l  
paid to the defendant the sum of $173.50, representing 3 per cent dis- 
count on said note over and above 6 per rent legal in crest. The court 
further finds that  the plaintiff Hill,  by negotiation of a renewal of said 
note and by striking and agreeing to a balance due thereon and by ese- 
cuting a renewal note and mortgage is now estopped tcl set up  and assert 
any claim thereto. 

"That the said note was a balance then due by Hi1 to Lindsay, duly 
a r r i ~ e d  a t  between tlie parties and acknowledged and approved by tlie 
plaintiff by the execution and delivery of said note and tlie mortgage 
securing same.. 

"The $4,000 note was executed aftcr a conference hetween tlie plain- 
tiff and the said Winston, and after they had agreed to the balance due 
on said note, and the same was executed by the p1:lintiff ~olui i ta r i ly  
without any fraud or oppression or willful deceit on tlie part  of the dc- 
fendant or his agent, and the same was executed to rcpreseiit an agreed 
balance then due upon the indebtedness of the plaintiff to the said C. L. 
Lindsay, and tlie execution of said note and mortgage c7onstitutes a satib- 
faction and accord of all transactions therctoforc had 3etween tlie plain- 
tiff and the defendant." 
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Tlirse filldings of fact and conclusions of law of tlie court below fail 
to bring this case TI-itliin the rule laid down in B r t k  c. Ilanil., cupra, and 
Ector c. Osborne, supra. 

The execution of the $4,000 note nns  in effect cridence of obligation 
for the balance due on the $5,850 note, ~rliicli iucludetl n cllargc for the 
u v  of money in excess of the legal rate of interest. I t  cridenccd an 
agreement as to the balance clue after the allownr~ce of credits, but there 
Tvas no controrersy or opposing claims, tlien, as to transactions inrolring 
usury uliich were compromised and settled, so as to constitute n nn i r e r  
on the part  of the plaintiffs of the right to inrolw the penalty prescribed 
by the usury statute. I t  n a s  a renr,nal rather than a novatio~l. 

I t  has been uniformly held hy tlie courts that  a usurious c o n t r a ~ t  
cannot be purged of tlie usury by renewals or by a change in the form 
of the contract. R a g a n  c. Stephens,  178  X. C., 1 0 1 ;  E r r i n  v. Rank,  
161  S. C.. 4 2 ;  R i l e y  7.. ,Team, 1.54 N. C., 509;  Faison v. Grandy ,  126  
N. C., 827 ;  d l l p n  2'. Fogg, 66 Iowa, 229;  S e a l  2%. Rousc,  93 Ky., 1 5 1 ;  
66 C. J., 291. 

The forfeiture declared by tlir statute is not waived or avoicled by 
giving a separate note for tlie interest or by giving a renewal note in 
nliich is included usurious interest. Brolcn 2%. B a n k ,  169 U. S., 416. 

I n  1 3  -1. L. R., 1213, E c f o r  v. Osborne, Aupra, is reported with notes 
containi~lg citatior~s of many cases from other jurisdictions in  support 
of this principle. 

' ( I t  ir true that  if, after a usurious transaction has been completely 
settled and closed, a new loan is made, the borrover d l  not be a l l o v d  
to set up  the usury in the former transaction against the new loan. 
Usury ill one transaction cannot be arailed of in atiotlicr. But  settle- 
ment and agreement upon the amount due arid the giving of a new note 
do not precludr thc clefcnse of u w r y  existing in the original transaction. 
So long as any part  of the original debt remains unpaid tlip debtor may 
insist upon tllc deduction of tlie usury." Cobe 21. Gzlqcr, 237 Ill.. 56% 

"Being merely renenals of obligations which had been given in con- 
ncction with numerous usuriour transactions, the taint of usury attaches 
to them." . J f c D ~ ~ z a l d  v. Aufdengar fen ,  4 1  Seb. ,  40. 

Usury statutes are designed to protect the borrower whose necessity 
and importunity may place him a t  a disadrantage r i t h  respect to the 
cxactions of the lender, arid the borroner's consent to the payment of 
usury, or even his subsequent approval of it, will not debar him from 
subsequently asserting claim for the penalty prevribed by our broadly 
rcincdial statute. XatRatrl.an z.. Bunk,  164  nT. C., 24. 

The plaintiffs l i a ~ c  excepted to the findings and judgment of the court 
below that  their cause of action is barred by the statute of limitations, 
and that  they are estopped to set up claim for tlie penalty for usury. 
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Both  these exceptions must  be sustained, and  t h e  case is  remanded to 
the Superior  Cour t  f o r  judgment i n  accord ~ v i t l i  this  opinion, upoil the  
facts  found f r o m  the evidence reported by the referee. 

Reversed and  remanded. 

STATE r. LEROY CREECH. 

(Filed 25 November, 1936.) 

Automobiles G &In absence of evidence that owner knew driver was 
intoxicated, owner may not be held crinlinal1~- liable. 

The evidence of tlie State tended to shon. that defendant was the owner 
of the car n11icl1 struck and killed a pedestrian, tlmt defendant was drunk 
and was ritli~lg in the car a t  tlie time, a i ~ d  that the driver thereof was 
intosicntetl. I>efcnclnnt's 'vidence tended to show t1i:lt lie did not lanow 
the driver had t:~liea a drink, that he n n s  so drunk when he and tlie 
clrivcr left an inn that 11e did not linow v\.llen they left 0:: where tlie d r i ~ e r  
\\-:~s goinq. IIc' l t l :  The b~irtlen was on the State to proye that  deftmt1:lnt 
line\\- of the driver's condition and was directing hiin in the operiition of 
the :~utomc~l>ile, rind in the nbsence of any evidence that defrntliint knew 
the tl~,i\-rr W;IS intosicnted, clt.fend:~nt's motion to nonsl~it in this 1)roscc.w 
ti(,~n for ni:rndaugl~ter sl~oultl have bcen gr:~nted. 

Cr, .~nrisos,  J.. dissenting. 

S c :  J T h e  appcllaiit and  o ~ i e  A \ .  11. Len-is n e r e  tried joiliily 
a l ~ t l  col~~icztcd of ina i i s lnugl i t c~  upoil a bill of i i~ t l i c tme~l t  cliargiilg tllcm 
wit11 ilic felonious s lny i i~g  of C. L. TllaggnrJ. 

T h e  c~idclicc. f o r  the  S t a t e  was to  tlie effect t h a t  :tbout 5 o'clocli a m . ,  
011 22  ,\larch, 193G, ilear Clinton, a n  automobile, d r i w n  by Lewis :11icl 
on.nctl by the  appe l la i~ t  Crcecli, r a n  upoii Tliaggard, v:ho was ~va lk ing  
oil I I igl iwag S o .  23, n11d carried liini se~e11-teiitlis of a mile into the  tow11 
of Cli i i to~i  before s topping;  tha t  when tlie car stopped 1,ewis and  Creecli 
got oilt :~ i id  rc l~or ted  to tlie officers of tlie town t h a t  tlicy had r u n  over 
sonictlii~ig u p  the strect and  wanted them to go see what  it  was, and  up011 
inwst ignt ion tlie dead body of Thaggard  was found lying i n  frout  of 
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t h e  automobile \ \here i t  h a d  s topped;  t h a t  Lewis was under  t h e  i~lflueilce 
of liquor, and  "Creech was a n hole lot drunker  t h a n  Lewis mas"; t h a t  
L e n i s  stated h e  was dr iving the  ca r  a n d  he thought  Creech was asleep. 
T h e  S t a t e  offered no eye-witness to  t h e  actual  collision of the  automobile 
n ltll the  deceased. 

V h e n  the S t a t e  had  produced i t s  evidence aud  rested i t s  case, the  
defendant moved to dismiss the action and  for  judgment of no~isu i t .  
w l ~ i c h  motion n a s  refused, arid defenda l~ t  excepted. C. S., 46-13. 

T h e  d c f e n d a ~ ~ t  the11 i n t r o d u c d  evidence t e n d ~ n g  to p r o l e  tha t  he left 
his home i n  Jolinston County about i 3 0  p.m. a i ~ t l  w r ~ t  to  his brother's 
s tore;  tliat he naq driving h i s  own car, and  that  the codefeildant Lewis, 
liis tellant, n n s  i n  the  ca r  w t l l  h i m ;  tha t  they staged a t  his  hrot l~er 's  
store til l  about 10 3 0  p.m., a i ~ d  the11 n elit t o  Catch-&-Eye I n n ,  alicl tha t  
Lcn is drove the ca r  f r o m  his  brot l~er 's  storc to  the i n n ;  t h a t  they ~ t a j e d  
nt the inn  u n t ~ l  a r o u ~ ~ t l  I o'clock i n  the i n o r l ~ i l ~ g ;  tha t  before lca\ ing 
home the a p p c l l a l ~ t  " d r a i ~ k  a couple of s n a l l o n s  before suppr r  a d  t n o  
inore after," and  t h a t  lie "drank some more" a t  his  brother's place, autl 
a t  the  ilin he  drank  beer, and  l \ l ~ e i l  L e l ~ i s  d r o ~ e  the  car  off f r o m  Catch- 
Ale-Eye I r m  he (appel lant)  n as d r u i ~ k  ant1 didn't  know w11at tlnw they 
left or n here Len  is  il~teiicled to  d r i ~  e ; tliat Im\ is refused a proffercvl 
d r ink  before they left home, and t h a t  a p p e l h t  never saw h n i s  take a 
d i i n k  dur ing  the  t r ip  and  (lid not k l ~ o n  t h a t  Le\&  as drmking  on the 
t r i p ;  tliat appel lant  did not know a l~yt l l ing  t l~ i l t  l lappe~letl  on the t r ~ l )  
of about 35 rililcs f r o m  Catc l l -Xe-Eje  I n n  to C'liiiton un t i l  L e ~ r i -  nahc t l  

h n l  up and  told h im he had  s truck sonlcthing. 
Af te r  a l l  of t h e  e\idence i n  the ease n a s  coilcludecl, the t lefci~d:~~rt  

renevetl his  ~ ~ o t i o n  to clisnuss the a c t i o ~ ~  a11t1 for  judgillei~t of noiisuit. 
n l l i c l ~  lno t io i~  ]\as denied, and  clefenclant excepted. (2. S., 46-13. 

W e  think, and so hold, t h a t  the motioli to d i s m i ~ s  the actlo11 an,l fo r  
jutlgmelit of nonsuit slioultl h a w  bee11 granted. Vicn ing  the eritlenc~e 
111 the h g h t  most favorable to the  Statc ,  all  tha t  it  estahliillei is tllat the 
car tha t  struck the deceased was the property of t l ~ e  :~p l~ i l l l a l~ t ,  ant1 tha t  
he n a b  ill the  car  a t  the time, m t l  tha t  the d r l r e r  of t l ~ c  car I\ , ~ s  i ~ i t o s i -  
cntetl. Tllcre is 110 exidel~ce t h a t  tllc appe l la r~ t  ever saw the  (1riue1-, h i <  
cotlefeiitla~~t, take a dr ink or k n e ~ r  tha t  the driver was untler the  i~~f lue i lce  
of liquor, or tha t  the  nppe l la i~ t  was 111 ally n a y  d ~ r e c t i n g  the d r i ~ i l l g  of 
the car.  N e r e  onnersh ip  of the car  is  not sufficient to fix the on ner TI ltli 
l ~ a b i l i t y  f o r  the i l e g l i g e ~ ~ t  acts of the tlrivcr. L/n~' i l le  2;. S z s s e i z .  16.' 
S. C., 9.3; 1T'kite c. ,lltCctbe, 208 PI'. C., 301. 

T h i s  case is  distinguisllable f r o m  Y. ?;. T ~ o t t ,  190  N. C., 674, relied 
upon by the State .  I n  tha t  case T r o t t  n a s  the o n u e r  of the  car  a i d  he 
and  his  codefer~dant, Michael, h a d  been drinking together, and upon the  
appearance of a n  officer T r o t t  clirectcd Michael "to get on the nhee l  and 
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get away," while i n  this case there is no evidence tending to show that  
the appellant Creech had any knowledge of the fact that  his codefendant, 
the driver of the car a t  the time i t  collided with the deceased, mas drink- 
ing, or that  the appellant was in any way directing the driving of the 
car. I n  the absence of any evidence tending to show that  a t  any time 
before Levis took the wheel or during the time Lewis was driving the 
appellant had any knowledge of the intoxirated condition of Lewis, he 
cannot be held for any criminal negligence growing out of such condition. 

The  burden of establishing knowledge of the intoxicated condition of 
the dr i rer  on the part  of the appellant was upon the State. This  knowl- 
edge is not sho~vn by the mere fact that the appellant ovmed the car and 
was in i t  a t  the time, since the undisputed evidence, b',th of the State 
and of the appellant, tends to shorn that  appellant was too drunk to be 
conscious of what was going on. 

The judgment of the Superior Court is 
Reversed. 

CLARK~OK, J., dissenting: There are two classes of evidence, direct 
and circumstantial. I think if only the direct evidence is considered 
the majority opinion is correct, but the circumstantial (evidence is fully 
sufficicnt to submit the case to the jury, and I think i,he judgment of 
the court below correct. 

I n  S. v. Sewton ,  207 N. C., 323 (327), speaking to the subject, it  is 
said : "Circumstantial e~ idence  is not only recognized and accepted 
instrumentality in ascertainment of truth, but i n  many cases is quite 
essential to its establishment." 8. v. Coffey, ante, 561 (563). 

I t  is well settled in this and other jurisdictions that  where the owner 
of an automobile consents to its being operated in his presence by a 
driver whom he knows to be intoxicated or otherwise incomuetent. he 
may be held criminally responsible for the culpable negligence of that  
driver. This doctrine is supported by an  abundance of cases. 

I n  8. v. Trott, 190 N. C., 674 (677-8), it  is said:  "That the defendant 
was intoxicated may be concded;  but his intoxication was voluntary, 
and voluntary drunkenness usually furnishes no ground of exemption 
from criminal responsibilitv. I n  Clark's Criminal Law it is said:  
'When a person voluntarily drinks and becomes intoxicated, and while 
in such condition commits an  act which would be a crime if he were 
sober, he is nevertheless responsible, the settled rule being that  voluntary 
drunkenness is no excuse. A person may be so drunk when he commits 
an act that  he is incapable, a t  the time, of knowing what he is doing; 
but in case of voluntary intoxication a man is not the less responsible 
for the reasonable exercise of his understanding, memory, and mill.' 
C. 5 ,  see. 27. l l l ~ d  in 3'. c. J o h n ,  30 K. C., 330: 'A11 the writers of the 
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criminal lam from the most ancient to the most recent, so f a r  as we are 
aware, declare that  voluntary drunkenness will not excuse a crime com- 
mitted by a man, otherwise sane, whilst acting under its influence,'" 
citing numerous authorities. 

A. H. Lewis, the drirer  of the car, was convicted with LeRoy Creech 
of manslaughter. Lewis did not appeal. Was  there such circumstantial 
evidence for the jury to consider that  the defendant Creech knew, or in 
the exercise of ordinary care ought to have known, that Lewis was under 
the influence of liquor 1 

N. C. Code, 1935 (Michie), see. 2621 (44),  is as follows: " I t  shall be 
unlawful and punishable, as provided in section 2621 (101) of this act, 
for any person, whether licensed or not, who is an  habitual user of 
narcotic drugs, or any person who is under the influence of intoxicating 
liquor or narcotic drugs to d r i ~ c  any vehicle upon the highway n i th in  
this State." 

Under C. S., 4643, the evidence is  to be taken in the light most favor- 
able to the State, and i t  is  entitled to the benefit of every reasonable 
intendment and every reasonable inference to be drawn therefrom. I f  
there is any evidence on the mhole record of defendant's guilt, the con- 
viction will be sustained. Defendant's evidence is discarded. 8. c. 
Lawrence, 196 N. C., 562 (564). 

The  defendant LeRoy Creech was the owner of a AIaster-6 Cherrolet 
automobile. H e  lived in  Johnston County, about 9 miles from his 
brother's filling station, and the same distance from "Catch-Me-Eye" ( a  
road house). H e  took two drinks before supper and two more after, 
he then, about $:30 o'clock, drove his car  to his brother's filling station. 
H e  drank some liquor a t  his brother's place. Then Lewis took the wheel 
of the car and drove to "Catch-Me-Eye." Both he and Lewis were in 
the dining room at  ('Catch-Me-Eye" many hours, Creech claiming lie n-as 
drunk from beer drinking. Lewis had talked to him about taking a tr ip 
to Sampson County to see his son. They left about 2 :00 o'clock, or 
after, Lewis a t  the IT-heel. No one put Creech in the car, thc natural  
conclusion is that  he mas sober enough to walk to the car when lie left 
"Catch-Me-Eye." Was Lewis under the influence of liquor arid did 
Creech know i t ?  The natural conclusion is that  they were drinkiug a t  
"Catch-Me-Eye" together, and when Creech entered the car Lewis was 
under the influence of liquor. T h y ?  Because \\hen Lewis struck C. L. 
Thaggard (the deceased), he must have been driving at a terrific speed. 
The front  of the car n a s  all mashed in. The deputy sheriff testified: 
"The radiator pushed back, right-hand light knocked out, bumper alniost 
broken in two, fender bent down, and windshield shattered on the right- 
hand side. I asked those fellows where they struck hinl and they said, 
'Up the street about 30 steps.' . . . Mr. Lewis was under the influ- 
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ence of liquor and Mr.  Creech was more so than Lewis. . . . Mr. 
Lewis said he was driving the car. X r .  C'reech said the car belonged 
to Ilirrl." 

Tlle deceased's body was carried on the bumper of the car for 7/10 of 
a mil(> before tlic car was brought to a hnlt. Both lvgs were broken 
below tlie knee$, clicst crushed, neck broken. and also back and left arm 
brolren. 

Carlplc Jackson testified : "Lewis said thcg went to Creecli's brother's 
filling station a l~t l  stnpr(1 until about 1 0 3 0  or 11 :00 o'clock, and tlien 
came on to 'Catch-Ne-Eye' and stayed tlierr> unti l  they left for Clinton. 
Mr.  Lewis said lic thought hc struck something and that  he  told Crecch 
that  he had strl~clr n dog, hog, or something on the road. They came on 
and the radiator bcgan to lcali. Tliey stopl~cd the car :nd saw a man's 
liantl sticking up." 

Dr .  J. S. Brewer testifictl : "I saw both the defendants that  m o r i i i ~ y  
nnd Mr. Lewis mndc a s t a t cnm~t  that  lie v:ls d r i ~ i n g  tl e car and w1ic11 
they got out of tlic car they thought they had hit something 2.5 or 30 
feet back up the street. I had a conversation with M r .  Creecli and he 
said practically the samc thing N r .  Lewis did." 

T l ~ c r e  is otlicr circumstantial cridence. The jury of 1 2  x a s  colnpoqed 
of mcn lLof good moral charnctcr and of sufficient intelligence." They 
conricted both Lewis and Crcecll of manslaughter. Creech left his home 
~ n d  his wife and four children, on Saturday evening, in an  automobile, 
and took with him his tenant. Lewis. R c  started drinking before hc 
left, dra~rl i  at liis brother's filling station, turned tlie wheel over to his 
tenant, Lewis, and vent  to "Catch-Me-Eye" nnd was drunk, as he says, 
on beer. Bu t  lie got into thc automobile early Sunday morning. The 
natural inference is that  1,e~vis was under tlie influenccl of liquor, and 
Crecch knew it, for liis s p e d  was so terrific shortly afterwards that  when 
he struck Tliaggard i t  crushed him worse than a cannon ball would, and 
carried him 7/10 of a mile (3,606 feet), and when Thaggard n.as 
tlroppcd from the bumper of the car, they thought they had run over 
something and did not know vhztlier i t  was a "dog, hog or something.!' 
Day v a s  just breaking that Sabbath morning when these drunken men, 
Lewis a t  tlie wheel and Creccll, the owner of the car, cru:.hed out the life 
of an  innocent man. Judge Daniels tried the case with his usual great 
caw, applying the law applicable to the facts. Twelve men convicted 
them. The  tenant goes to the penitentiary and Creech, the landlord, 
goes uurvhipped of justice. I respectfully disagree with the nonsuit. 
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LESTER J. WEINER A N D  MILTON WEISER, TRADING AS SIOUX SPORT- 
WEAR, v. EQUEL'S STYLE SHOP, IKC. 

(Filed 23 November, 1936.) 

1. Pleadings C &Counterclaim in tort in this action held not to have 
arisen from contract sued on, and demurrer to counterclaim was 
proper. 

Plaintiff sued to recover the balance alleqed to be due on a contract for 
the sale of goods to defendant. Defendant denied the debt in the sum de- 
manded, alleged tender of the correct amount, and set forth a counterclaim 
for libel, alleging that  plaintiffs had nrittcn a ~ l io lesa le r  and a credit 
association letters containing statements injuring defendant's credit and 
stnnding, and that the statements were untrue and malicious. Held: The 
counterclaim in tort for libel did not arise out of the contract on trans- 
action sued on, and n a s  not connected nit11 the same subject of action 
within the meaning of K. C. Code, 521, and plaintiffs' demurrer to the 
counterclaim was properly sustained. 

2. Pleadings D e- 
A demurrer admits relevant facts properly pleaded together with infer- 

ences of fact reasonably deducible therefrom, hut does not admit conclu- 
sions or inferences of law. 

 PEAL by  defendant f r o m  Barnhill, J., at  Second J u n e  Term, 1936, 
of TVAKE. -1firmed. 

T h i s  action n a s  brought on 1 7  J a n u a r y ,  1935, by plaintiffs against 
defendant f o r  tlie price of goods, nares ,  slid merchandise sold and deliv- 
ered to  i t  i n  October and  Kovember, 1933, amounting to $470.01, with 
credits amounting t o  $156.50, leaving a balance due of $313.51, and  
interest. I n  the answer defendant admi t s  t h a t  i t  promised and  agreed 
to p a y  f o r  the  said goods, wares, and  n~ercl iandise so sold and  delivered 
$470.01, less 8 per  cent t rade  discount. T h a t  i t  nlade payments  on t h e  
account a m o u n t i l ~ g  t o  $156.30, as  alleged. T h a t  i t  is entitled to a n  
additional credit of $25.08, n h i c h  represents the  t rade discount of S per 
cent. T h e  tIefcnt1ant fu r ther  says :  " I t  is  denied t h a t  the  defendant has  
refu.;cd to  p a y  a n y  p a r t  thereof, as  alleged by tlie plaintiffs; on the  con- 
t ra ry ,  the  defendant, on 30 December, 1933, tendered to the  plaintiffs 
the sum of $288.43, n h i c h  represented the ful l  amount  then owing to the  
plairitiffs, a n d  said amount  was refuted by  the  plaintiffs and  check tliere- 
fo r  wa, n rongfu l ly  returned. to  th i s  clefendai~t. T h a t  on account of the 
matters  a n d  tllirlgs llereinaftcr alleged, the  plaintiffs should not I)(> per- 
mitted ~ O T Y  to  recover any th ing  mliatsoexer f r o m  this  defendant." 

The defendant, as  a f u r t h e r  defense, counterclaim, set-off, arid as  a 
cross ; \ r t ion against plaintiffs, among other  things, alleges : "That  practi- 
cally al l  of the mcrchnnclise purchased by the  defendant fo r  i ts  said store 
i n  the said city of Raleigh was purchased on the  N e w  Y o r k  market .  
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That  on 7 August, 1934, the plaintiffs wrongfully, wantonly, maliciously, 
and libelously, 2nd with intent to injure and damage the defendant and 
its good name, fame, reputation, and credit, wrote Handcraft  Sportwear 
Con~pany, Inc., of Xew York City, to whom the defentlant bad applied 
for credit, of and concerning the defendant Equel's Style Shop, Inc., the 
following : 'Would not ship under any condition.' 1?9eaning thereby 
that  shipments of merchandise should not be made to the defendant on 
credit. 'Unjust returner.' Meaning thereby that  the defendant mould 
not act lioliestly and ill good fai th in returiling merchandise for credit. 
'XTe are now suing,' meaning thereby that  the plaintiffs were then suing 
the defendant for merchandise. which was untrue inasmuch as no suit 
had tlien been brought; 'and cannot collect,' meaning thereby that the 
defendant x a s  insolvent, which is untrue. 'Very unscrupulous,' nleaning 
thereby that the defendant was unreliable and would not deal honestly 
in its busincss transactions. ,111 of which said publication was false, 
malicious, and unwarranted, and was and is libelous, and was, as herein- 
before alleged, made with intent to injure a i d  damage the defendant in 
its said busiliess. That  the defendant is informed and believes, and 
therefore alleges, that  the plaintiffs made the same or similar false, 
malicious, unwarranted, and libelous statements to the Credit Clearing 
IIouse Adjustment Corporation of and concerning the defendant Equel's 
Style Shop. That  the libelous publication made by the plaintiffs grew 
out of tlie same transaction sued upon by the plaintifis, and was con- 
liected with the subject of the action. Tllat the defendant has, as a 
direct and proximate result of the plaintiffs' aforementioned wrongful 
and illegal conduct, been injured an2 damaged in its good name, fame, 
reputation, and credit to the extent of a t  least $5,000. Wherefore, the 
defentlant prays:  (A)  That  the plaintiffs recover nothi ~g herein. (B) 
That  the defendant recoyer from the plaintiffs the sum of $4,711.57, and 
the costs of this action, to be taxed by the clerk; and (C) for such other 
and further relief as to the court may seem *just and proper." 

Thc plaintiffs demurred to the further defense as follo~vs: (1) The 
cause of action allcged and set forth in  said further defense, counter- 
claim, set-off, and cross action against the plaintiffs is not a cause of 
action arising out of the contract or transaction set forth in the com- 
plaint as the founclation of the plaintiffs' claim, or connected with the 
subject of thc action. ( 2 )  The said alleged further defense, counter- 
claim, set-off, and cross action against the complaint is 1 ot such denland 
as can be set up  as a counterclaim in  this artion. Wherefore, plaintiffs 
pray that  this, their demurrer, be sustained, that  said alleged further 
defense, counterclaim, set-off, and cross action against ihe plaintiffs be 
stricken out, and that  plaintiffs be granted the relief prayed for i n  the 
complaint." 
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The court below rendered thc following judgment: "This cause com- 
ing on a t  the Second January,  1936, Term of Wake County Superior 
Court, before his IIonor, X. IT. Barnllill, to be heard upon the demurrer 
filed by tlie plaintiffs to the counterclaim of tlie defendant, and being 
heard, and the court being of opinion that  said demurrer should be 
sustained and said counterclaim diimissed : I t  is thereupon considered, 
ordered, arid adjudged that  the demurrer filed by the plaintiffs to the 
counterclainl of the defendant be and the same is  hereby sustained, and 
the said counterclaim is dismiwctl. X. T. I3arnliil1, Judge presiding." 
T o  the foregoing judgment d ~ f c n d a n t  cscepted and assigned error, and 
appealed to the Supreme Court. 

Or1 the action by plaintiffs against defelitlant for  the price of goods, 
wares, and merchandise sold and delivered to defendant, the issue sub- 
mitted to the jury and their answer tllcreto xcre  as f o l l o ~ ~ s :  "Is tlie 
defendant indebted to plaintiffs, and if so, in wliat anlourit? ,Ins~ver : 
'$313.51, n i th  interest from 10 December, 1933.' " 

0 1 1  the vcrdict, judgment was rendered for the amount found by the 
jury to be due, and the cost of sction. 

Allen J .  Barrcick and Smith, Leach Le. Anderson for plaintifis. 
X. L. JIcXillan and Douglass Le. Douglass for defendant. 

CLARK~OX, J. K. C. Code, 1935 (Michie), see. 521, is  as follows: 
"The counterclaim mentioned in this article must be one existing in  favor 
of a defendant and against a plaintiff between ~vhom a several judgment 
might be had in the action, and arisinm out of one of the following causes ? 
of action: (1 )  -1 cause of action arlsing out of the contract or trans- 
action set forth in the complaint as the foundation of the plaintiff's 
claim, or connected with the subject of the action. (2)  I n  an action on 
contract, any other cause of action arising also on contract, and existing 
at the commencement of the action." 

The plaintiffs sued defendant to recover the price for goods, wares, 
and merchm~dise sold and delivered to it. The  debt is not denied, but 
defendant sets u p  a counterclaim-a tort action for slander occurring 
qomc time after the sale. We do not think the above section, construed 
liberally, is elastic enough to permit a counterclaim for slander-a tort 
action-undcr tlle facts and circumstances of this case. I n  fact, we 
think the case of Xilling Go. v. Finlay, 110 N .  C., 411, decisive of the 
question. At  p. 412, speaking to the subject, i t  is said:  "The plaintiff 
complains that  the defendants being indebted to it, accepted a draft  drawn 
on them by the plaintiff, and h a w  failed to p?y it. The defendants 
allege that  the plaintiff slandered them as to their pecuniary standing, 
and injurcd their credit and business, and seek damages therefor by way 
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of counterclaim. This did not arise out of contract, and therefore could 
not be pleaded under subsection 2 of section 244 of The Code (N. C. 
Code [Michie], section 521, s u p r a )  ; nor could i t  be pleaded under the 
first subsection thereof. because it did not 'arise out of the contract or 
transaction which was the ground of the plaintiff's claim,' nor mas i t  
'connected with the subject of the action7-the contract made by the 
acceptance of plaintiff's draft. Ryer ly  v. Humphrey ,  95 3. C., 151." 
T h o m p s o n  v. Buchanan, 195 N. C., 155 (155). 

I n  the case of P r i c e  v. KobacXw Furniture Co., 159 N.  E.,  301, 20 
Ohio Spp. ,  464, plaintiff brought action against defendant on account of 
goods sold and delivered, and defendant filed a counterclaim setting forth 
a cause of action for injuries which he claimed to have sustained through 
being blacklisted as to his credit by reason of adverse information having 
been given by his creditor to a credit association. I n  its opinion the 
Court said:  '',Assuming tha t  the counterclaim states facts sufficient to 
constitute a cause of action, let us inquire whether or not the facts 
pleaded are such as to be the basis of a counterclaim under the provi- 
sions of section 11317 above quoted. There are two classes of counter- 
claim prorided for in that section, first, those arising oul of the contract 
or  transaction set forth in  the petition as the foundation of plaintiff's 
claim, and, second, those connected with the subject of the action. The  
contract or transaction set forth in  the petition was that  involved in the 
selling to defendant of certain goods on account. I t  could hardly be said 
by any stretch of the imagination that  the blacklisting ,nose out of the 
sale of the goods or the contract on which such sale was based. V e  may, 
therefore, dismiss that  part  of the statute from further consideration. 
TlT1~ether or not the blacklisting was connected with t h ~  subject of the 
action is a question presenting, a t  first blush, more difficulty. We are 
of tlic opinion that  thc principle enunciated in  the case of Williams v. 
E d c r e ~ ,  18 Ohio Cir. Ct. R. (N. S.), 515, is applicable. I n  that  case 
Ederer sued Williams on an  account for goods sold and delivered. 
Williams counterclaimed, setting u p  a tort growing out of the sending 
of a letter by Ederer's attorney, who had the claim for collection, to 
Villiains' employer, by reason of wllich Williams lost his job. I t  was 
held that  such a tort was not the proper subject of the counterclaim, and 
that  a cause of action based thereon was insufficient in law. I f  the 
debtor refuses to pay the amount n-hich his creditor claims is clue him. 
the latter may h o m e  aggrarated and blacklist the deflmdant, commit 
an  assault and bnttery upon him, wongful ly  write a l t t ter  to hi9 em- 
ployer bringing about his discharge, or commit some other similar tort. 
I f  that result follows. can it be said that  such tort is connected with the 
subject of the action? K e  think i t  is not even remotelv so connectrd. 
The failure to pay the account is, i n  such cases, merely the motive for 
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the commission of the  tort." C o l u m b i a  S a t .  Badt z.. Rzzcr, 150 S .  E. ,  
316 (8 .  C.) ; ?Tratfs 2.. G'anif ,  6 1  N.  IV., 104, 10; (Keb . ) ;  B a l d  of 
Charleston v. Bank o f  Seeses, 119 S. E., 841 (S. C.) ; llcndr~cltson e. 

Smith, IS9 P.. 550 (Wash.)  ; Lyric Piano Co.  v. Purcls, 241 S. T., 69 

(Ky.1. 
The defendant contends tha t  the  demurrer  admits  t h e  allegation ill 

the complaint,  viz.:  ( 'That  the 1ibt.lous publication made by the plain- 
tiffs grew out of the  same transaction sued upon by tlic plaintifis, and 
was connected v i t h  the subject of t h e  action." 

I t  is  well settled i n  this jurisdiction t h a t  a demurrer  filed admits  t h e  
relevant facts  s ~ t  out alitl sucli r e l e ~  :mt m f r r ~ n r e s  of fact  a \  m a y  be 
deducible therefrom, but (loci i ~ o t  ad111it c o n c l ~ ~ i o r ~ s  or i~ft'r(111ce'; of la \ \ .  
Andreus v. R. R., 200 K. C., 433 (484) .  W e  tllink tllc allclgation rcl~ecl 
on a conclusion of the  plead( r .  Baker v. I?. R., 203 PIT. C., 320 (333). 

F o r  thc  reasons g i ~ c n .  the  judg~lierlt of t h e  court below is  
Affirmed. 

MRS. ADDIE T. DOYLE v. CITY O F  CHARLOTTI? 

(Filed 25 November, 1936.) 

1. Municipal Corporations E c-Evidence of negligence imtl proximatc~ 
cause held sufficient for jury in this action for injuries from frill on 
sidewalk. 

Evidence that plaintiff fell when her foot caugl~t in a broken lrlncc in 
the cement of a side~vall; over a drain pipe, that the bro1;eii l~lace was 
about a n  inch deep and  left thc drain pipe esl~osed, that a small hole had 
been n-orn in t l ~ e  drain pipe, ant1 that the edges of the broken place in 
the pipe were rusty, indicating the defect had existed for n long geriml 
of time. is he ld  sufficient to bc submitted to the jury on the ivsws of the 
city's negligence in failing to keep its side\\-alk in a reasonably safe con- 
dition, and that sucli negligence was the  lrrosinintc cause of l~laiiitiff's 
injuries. 

2. Same-Evidrnce held not to disclose contributory negligenee as n~atter 
of law in action to recorer for iajurics resulting from fall on sitlewalk. 

Evidencc that the broke11 placc in defendant city's side\\-all; in \I-l~icli 
plaintiff's shoe caught, cauain;: her to fall :incl s~wta iu  serious illjury, \\-:Is 
in a busisless lmrt of the city, and that thc sidewall; carried :I heavy 
pedestrian traffic, that the broken place \ \as  istrt readily observable becansc 
of its small size and the heavy traffic, is l ~ c l t l  not to clisclosc contributory 
negligc,nce as  a matter of 1:lw in plaintiff's failure to see and avoid the 
danger. 

D ~ v r s ,  J., dissenting. 

Cox~orc, J., concurs in dissent. 
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APPEAL by the plaintiff from Skaw, J., at  April  Special Term, 1936, 
of MECKLEKBURG. Reversed. 

A. A. Tarl ton and H. Campbell Jfiller f o r  plaintif, appellant. 
Scarbo~ough d? Boyd fo r  defendant, appellee. 

SCHEKCK, J. This  is a n  action to recover damages for personal 
injuries to  the plaintiff, alleged to have been caused by the negligence 
of the defendant. At  the close of the plaintiff's evidence, the court sus- 
tained the motion of the defendant for judgment of nmsuit ,  to which 
the plaintiff escepted and appealed. 

The  sole question presented for our consideration is  as  to whether the 
court erred in entering judgment of nonsuit vitliout allowing the case 
to be submitted to the jury. 

Tlie plaintiff alleges that  while she lvas walking north on South Tryon 
Strcet i n  the city of Charlotte, and crossing West Four th  Street where 
it intersects with South Tryon Street, "she stepped into an open, defec- 
tive, and unguarded drain pipe and hole near the edge of the sidevallr, 
whereby her left foot caught and hung therein, causing her to be sud- 
denly and without warning thrown violently to the parenlent or curbing, 
resulting in  her serious, painful, and permanent 'bodilsg injuries," and 
that  her injuries were proximately caused by the negligence of the 
defenclant "in permittiug its sidmvalks, eurhing, and street, a t  the place 
alleged, to become worn, cracked up, defective, and out 2f repair, allow- 
ing thereby a large and jagged hole to be made and worn in  said sidemalli 
and street, as well as in the iron drain pipe therein, and in permitting 
such liazardous conditions to mis t  and to continue for ,I. long period of 
time open, exposed, unguarded, and unremetlied, then a r d  thereby creat- 
ing and continuing a dangerous t rap  to pedestrians and a menace to 
human life, and especially to this plaintiff,  he defenclant, its agents and 
servants and governing authorities well kno~ving that  its said street, 
side~valli, curbing, and drain pipe, a t  the place alleged, ne re  in such 
defective, dangerous, and unsafe condition, or by the ese xise of due care 
and continuing superrision tlie defendant n-ould have known it." 

The plaintiff testified: "On 2 Kovember, 1935, I star ed up  ton-n and 
went up the west side of South Tryon Street. This  was on Saturday, 
between 10  :00 and 11 :00 o'clock in  the morning. When I got to Fourth 
Street, I noticed the red light was on. This was in  front of the Com- 
mercial National Bank and the Charlotte Sat ional  Bank n a s  on the 
other side of Fourtli Street. There was some ten or fifteen persons 
~ w i t i n g  to cross Four th  Strcet on Tryon, going in n northerly direction. 
I was on the west side of the crowd. When the light changed, I started 
to go across Fourtli Street from tlie southerly side to the northerly side, 
or from the Commercial Sa t iona l  Bank to the Charlotte Sat ional  Bank. 
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When I got across Four th  Street, I stepped u p  on the curb mid stepped 
in a rough place in the cement and hung my foot on tlie rough place in  
the cement over a drain pipe. I did not step ill the end of the hollow 
pipe, but on the top in a ragged par t  of the cemeut, and hung illy shoe 
in the top of the iron pipe. The  left side of my  shoe got hung and wlien 
I fell I didn't see ariybody on that  side of me and I didn't see any auto- 
mobile there. I do ;lot know n h o  piclied me up, but I n a s  picked up. 
I first saw the place Tihere my foot was hung after I ~ r a s  raised up. 31y 
foot came out of i t  nhen  1 fell. I t  twisted my leg and toes. I n a s  then 
carried into the Charlotte Kational Bank, but I don't kilow by nhom." 
And on cross-examination : "I think I stepped u p  on the curb with my 
riglit foot and nhen  I brought my  left one up, it hung oli that. 1 do 
not knov  how fa r  u p  on the curbing I had my right foot. 1 guew about 
the length of a foot. There ~i as nothing there obstructing my T ien . I n as 
looking where I mas going but I did not see this cement chipped off over 
the pipe. There was nothirig obstructing niy rien. at all and niy e>e- 
sight is  good." 

R. C. Doyle, a eon of the plaintiff, tcstifietl: "I saw two gcutlemcu 
carrying a lady out of the Charlotte Sat ional  Bank, and I disclorered 
that  i t  was my mother. She said she had hung hcr foot in a brolien 
place in  the cement of the curb a t  the corner of South T r p l  and Fourtli 
streets, on the n n t  sidc of South Tryon Street. a t  tlic corner of the 
Charlotte Kational Bank. She  shoned me the place nhere  she, hung licr 
foot. There i> a drain pipe that  leads down under the sidenalk from 
the Charlotte Kational Bank into the street. There is ail 1ron pilw 

A A 

under the s idexdk  and in building the street the cement was placed 
over tlle top of tlie pipe about oue-half to t ~ r o  inclies thick. At the edge 

'V' shape and the top of the iron pipe was exposed, and the top of the 
iron pipe had rusted out in a 'V' shape. The  cenierit shoned that  it 
was not freshly broken. Tliis broken place over the pipe must hare  been 
about an  inch deep. You could see how her slloc could have caught ill 
there. The  sidc of the (V' shape in  top of the pipe liad little teeth-like 
edges and n a s  rusty from having been exposed for some time. The 
teeth-like edges in the top of tlie 'V' shape in the pipe liad little frag- 
ments of leather on them. She showed me nhe re  she caught her shoe in 
the 'V' shape place in the top of the iron pipe. This is the slioe that  
mother said slie had on. The shoe and broken place n a s  mc.asured by 
me and the shoe would just fit in the broken place." 

Taking the evidence in the light most favorable to the plaintiff, we are 
constrained to hold that  there may he d ra~ im therefrom a reasonable 
inference that  the defendant was negligent, as alleged in the complaint, 
and that such negligence Tras the proximate cause of tlle plaintiff's 
injuries. 
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W e  are also constrained to hold contrary to the argument contained 
in  the brief of the appellee that  the plaintiff's own evil3ence establishes 
contributory negligence on her part. This case is distinguishable from 
Burns v. Charlotte, ante, 48, cited by the appellee, in that  the defect 
complained of i n  that  case lvas obvious and in  a str2et whereon the 
traffic was yery light, xvhereas the defect complained cf i n  the instant 
case required close observation to discover it, and was located on a street 
upon vihich the traffic, both vehicular and pc>destrian, was r e ry  bearg. 

I n  our opinion, the evidence raised a question for the jury on both an  
issue as to negligence of the defendant and as to contributory negligence 
of the plaintiff, and for that  reason the court erred in  refusing to allow 
the case to be submitted to the jury and in entering ihe judgment of 
nonsuit. 

The judgment of the Superior Court is  
Reversed. 

DEVIN, J., dissenting: The mere fact that the plainiiff, an  adult, a t  
ten o'clock in  the morning, in stepping up from the street to the side- 
walk, stuck her foot in a small broken place, an  inch deep, in the cement 
covering the curbing, lvas not, in my opinion, sufficient to shorn a negli- 
gent breach of duty on the par t  of the city to exercise ordinary care after 
notice of the defect, or that  the accident v a s  one which the city mas 
chargeable with the duty of foreseeing and avoiding. 

The plaintiff had a safe way to step u p  on the sidewalk and aroid 
stepping on the broken place if she had looked, and had, herself, exer- 
cised due care and precaution for her own safety. I think the learned 
and experienced judge who presided over the trial below was correct i n  
entering judgment of nonsuit under the authority of B u ~ n s  c .  Charlotte, 
ante, 48, and other similar cases. 

C ~ K K O R ,  J., concurs in dissent. 

GIDEON HINTOX A X D  HIS WIFE, MARY HARRIS HIXTON, r .  PAUL C. 
WEST AXD SAUL WEST. 

(Filed 25 November, 1936.) 

Betterments A c-Mortgagee in possession under deed from mortgagor 
held entitled to  betterments under facts of this case. 

In an action between the parties it  was determined i:hat the relation 
between plaintiff 2nd defendant was in effect that of mortgagor and mort- 
gagee, although the form of the instrument esecuted by plaintiff was a 



N. C.] FALL TERM, 1936. 713 

deed of trust, and under the presumption raised by the relationihip a 
deed in fee thereafter executed by plnintifl to defendant was scst aqide. 
and judgment rendered for defendant for the amount of the debt cumti- 
tuting a lien against the land. After the execution of the deed and prior 
to the institution of action defendant went into poscesc.lon and made 
improven~ents on the Iand, and this proceeding nns instituted to recover 
the vnluc of such improrements asainst plaintiff. Held: I n  the action 
setting aside the deed in  fee no actual fraud mas proven again-t defend- 
ant, but the deed nas  set aside under the presumption rniacd by the 
relationship betneen the parties, and defendant is entitled to recorer 
against the plaintiff the value of the improvements under the doctrine 
that he who seeks equity must do equity. 

APPEAL by plaintiffs from Barnhill, J., a t  June-July  Special Term, 
1936, of WAKE. Affirmed. 

This is an  action for the cancellation of a deed dated 20 January,  
1932, and recorded in  the office of the register of deeds of Wake County, 
in Book 614, a t  page 487, by nhich  the plaintiffs conveyed to the defead- 
ant  Saul T e s t  the land described in  the complaint, which had theretofore 
been conveyed by the plaintiffs to the defendant Pau l  C. West by a deed 
of trust dated 15 Norember, 1930, and recorded in the office of the 
register of deeds of Wake County, i n  Book 599, a t  page 323, to secure 
the payment of their note to the dcfendarit Saul  West for tllc sum of 
$1,020. The  said note TTas due and payable on 15 November, 1031. It 
has not been paid or satisfied. 

The action lvas begun in  the Superior Court of Wake County on 
16 January,  1934, and was tried a t  March Term, 1836, of said court on 
issues raised by the pleadings. These issues xwre answered as f o l l o ~ s  : 

"1. Was there existing on 20 January,  1932, a fiduciary relation be- 
tween the defendant Pau l  C. Ves t  and the plaintiffs, as allcged? An- 
swer : 'Yes.' 

"2. I f  so, in procuring the deed for the property in controversy, x a s  
the said Pau l  C. T e s t  acting in behalf of himself and the defendant 
Saul West, as alleged? Answer: 'Yes.' 

"3. m a s  the transaction between the plaintiffs and Pau l  C. West, 
resulting in the execution by the plaintiffs of the deed dated 20 January ,  
1932, convej ing the property described in the complaint, open, fair, bona 
fide, free from oppression, and made for a fa i r  consideration? Ailswer : 
'No.' 

"4. Was  the execution of said deed procured by actual fraud and 
coercion, as alleged ? answer  : 'No.' 

"5. Have the plaintiffs, by their conduct, ratified said transaction, so 
that  they are now estopped to assert title to said land?  A n s w ~ r :  'So.' " 

On the verdict, it  was ordered and decreed by the court that  the deed 
from the plaintiffs to the defendant Saul West, dated 20 January,  1932, 
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be and the same was canceled, and that  the plaintiff Gideon Hinton is  
now the owner in fee of the land described in the complaint, subject to 
the dccd of trust from him and his wife to the defendani Pau l  C. West, 
dated I 5  Sovember, 1030, and duly recorded in  the officcl of the register 
of dcctls of TSTake County. 

On :tdmissions in  the plendings, it  was ordered, considered, and ad- 
judged by tlic court that  the defendant Saul West recover of the plaintiffs 
tllc sum of $1,090, with interest from 15 Sovember, 1931, and the sum 
of $06.06, the anlount paid by said defendant as taxes on the land de- 
scribed in the complaint. 

It was further orclcrcd, considered, and decreed that the judgment 
rendered hercin is and sliall be a lien on the land descril~ed in  the com- 
plaint as of 15  Xovember, 1930. 

It  as furtlier ortlercd that  tlie questions, a s  to whether the defendants 
are  cntitled to recol er i n  this action any sum for improl-cments made by 
them on tllc land described in the complaint prior to the commencement 
of this action, and if so, what sum, bc and the same were reserred for 
future detcrmin a t '  lon. 

There was no exception to or appeal from said judgment. 
The action n-as lleard a t  June-July  Special Term, 1936, of the Supe- 

rior Court of Wake County on the petition of the defendants for an 
allowance for improvements made by them, prior to the commencement 
of tllc ~ ~ c t i o n ,  and subsequent to the date of the deed from plaintiffs to 
the defendant Saul West, and the answer of the plaintiffs to said peti- 
tion. I t  x-as admitted in tlle answer that  defendants had made improre- 
nlents as alleged in the petition; i t  was denied that  said improvements 
were made by the defendants while in possession of the land under color 
of title. 

At the hearing, a tr ial  by jury was m a i ~ e d .  I t  x i s  agreed that  the 
court should hear the cyidence and personally inspect the property in 
controversy, and render judgment on the facts found by it from all the 
evidence, and from its inspection of the proptlrty. 

Accordingly, the court found the facts pertinent to the controversy 
between tlic parties to tlie action with respect to the imprmements made 
by the defendants on the land described in the complaint, which are 
substantially as follo~vs : 

1. On 20 January ,  1932, the defendant Saul West was the holder of a 
note for the sum of $1,020, which was executed by the plaintiffs and 
payablc to his order. This note was dated 15 November, 1930, and was 
secured by a deed of trust of even date with the note, which n-as executed 
by tlie plaintiffs to the defendant Pau l  C. West. The  note mas due and 
payablc on 15 November, 1931. The  plaintiffs had dr~faulted in its 
payment. 
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2. -1fter the plaintiffs had defaulted in the payment of said note, the 
dcfc~itlnnt Pau l  C. T e s t ,  as tructee, a t  the requeqt of the defendant Saul 
T e s t ,  the holder of said notc, adrertised the land conreged by the deed 
of trust for sale under the power of sale contained therein. Pr ior  to the 
date of the sale, the plaintiffs and the defendants entered into an agree- 
ment by whieli the plaintiffs esecuted a deed dated 20 January,  1932, by 
nhich  they conreyed the land described in the deed of trust to the de- 
fendant Saul TTect, in fee, and thereafter, on 30 January,  1932, the 
defendant Saul MT5'r>.t reconlcyed six acres of said l a i d  to the plaintiffs. 
The note held by the clcferitlant Saul  West x-as marlied "paid and sntis- 
fied," and the deed of trust x i s  canceled on the records in  the office of 
the register of deetl. of T a k e  County. Pursuant to said agreement, the 
plaintiffs remained in  possession of said land for t v o  years from and 
after the date of their deed to the defendant Saul TTTest, to w i t :  20 Janu-  
arF, 1932, paying no rent therefor to the defendants, or either of them. 

3. While the plaintiffs were in posqeasion of the land under their 
agreement with the defendants, and prior to the commencement of this 
action, the defendant Saul Weqt caused to he constructed on said land 
permanent improvements, nhich  ha re  enhanced the  due of the land in 
the sum of $380. The plaintiff Gideon Hinton, by his labor, aided in 
the construction of said improvcments, and receired compensation for 
his labor from the defendant Saul West. H e  made no objection to the 
construction of said improvements becauv at the time they ~ w r r  con- 
structed lie recognized the title of tlie defendant Saul Vest ,  under the 
deed to him from the plaintiffs, as valid in all respects. 

4. On  the rcrdict of the jury a t  the tr ial  of this action, i t  has been 
adjudged and decreed that the deed under which the defendant Saul 
West clainlecl title to said land a t  the time the improvements thereon 
were constructecl, be and tlie same has been canceled, and that  the deed 
of trust by nliich the note held by tlie defendant Saul West is secured 
is i n  legal effect a mortgage. 

On the foregoing facts i t  was ordered, considered, and adjudged by 
the court that  the defendant Saul West is entitled to an  allowance for 
tlie improrements made by him on the land described in the complaint, 
ailcl that he recover of thc~ plaintiffs on account of said improvcments 
the sum of $380.00, ~ i t h  interrst from 21 March, 1936, and the costs of 
the hearing of his petition. 

The  plaintiffs excepted to the judgment and appealed to the Supreme 
Court, assigning the judgment as error. 

It'. C. L m s i f e r ,  J o h n  H .  Anderson,  Jr . ,  and  W i l l i s  Smith for p la in t i f s .  
C lem B. Hold ing  and Little & W i l s o n  for defendants .  
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CONNOR, J. On a former appeal in this action a judgment as of 
nonsuit dismissing the action was reversed. I t  mas held that there was 
sufficient evidence at  the trial to support the allegations of the complaint 
which constitute plaintiffs' cause of action for the cancellation of the 
deed from the plaintiffs to the defendant Saul West, arid that from this 
evidence a presumption arose thht the transaction which resulted in the 
execution of the deed was not fair and free from oppression. The bur- 
den to rebut this presumption was on the defendants. XcLeod v. 
Bullard, 84 Y. C., 515. The action was remanded to the Superior Court 
of Wake County for trial upon the issues raised by the pleadings. 
Hinton v. West, 207 3. C., 708, 178 S. E., 556. 
h subsequent trial was had, which resulted in a judgment for the 

plaintiffs. There was no exception to or appeal from this judgment. 
This appeal is from the judgment that the defendant Saul West recover 
of the plaintiffs for improrements made by him on the land after the 
execution of the deed and prior to the commencement of the action. The 
only exception is to the judgment. There was no exce,?tion to the find- 
ings of fact made by the court, on ~rh ich  the judgment was rendered. 

The judgment is supported by Wilson, v. E'isher, 148 N .  C., 536, 62 
S. E., 622. I n  that case it is said: "While it is the general rule that a 
mortgagee in possession is not entitled to pay for in~provements, we are 
of opinion that as plaintiffs in this action are asking equitable relief, 
after so many years, they should account in diminution of rents for such 
enhancement in value of the property as may be found by reason of 
permanent improvements put therein by the defendan:. There should 
be a reference to state an account between the parties upon the principle 
indicated in  this opinion." 

Hall v. Lewis, 118 N.  C., 509, 24 S. E., 209; Southerland v. h!erritt, 
120 N.  C., 318, 26 S. E., 814; and Hallybur.ton v. Slaglr,, 132 N. C., 957, 
44 S. E., 659, are distinguishable from the instant case. I n  this case 
the jury has found that the execution of the deed which has been can- 
celed by the court was not procured by the actual fraud of the defend- 
ants. The deed was canceled because the defendants failed to rebut the 
presumption which arose solely because of the relationship of the parties 
that the transaction which resulted in the execution of the deed was not 
fair and free from oppression. 

On the facts found by the court, the judgment is in accord with the 
principle that he who seeks equity must do equity. The judgment is 

Affirmed. 
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STELLA I<. EAREEE ET AL. r. BOARD O F  CORINISSIONERS O F  WAIiE 
COUNTY ET AL. 

(Filed 26 IVovember, 1936.) 

1. Injunctions A f :  Elections I c-Injunction, a n d  not  quo  warranto, is  
proper remedy t o  test validity of tax levied under  authori ty  of popular 
election. 

Plaintiff t a ~ p a y e r s  instituted this suit to restrain the levy of a school 
tax in a special tax district on the ground that  the result of the election 
authorizing the levy \vas erroneous bccau-e the votes of disqualified per- 
sons mere included in the returns and a majority of the qualified voters 
did not rote in h \ o r  of the tax. Defendants demurred on the grounds 
that the court \ \as  nithout jurisdiction of the actlon and that there n a s  
a defect of parties plaintiff, contending that the sole l eqedy  to test the 
validity of the election is by quo ~carra)tfo, C. S., 870, 871. Held: The 
demurrer was properly overruled, since, unless otherwise provided by 
statute, injunction a t  the instance of ;t taxpaj er is an appropriate remedy 
to resist the levy of a tax upon a prima fucie showing of illegality, and 
since q u o  warranto is the sole remedy to test the validity of an election to 
public office, but not to test the validity of a tax even though i t  is  levied 
under the authority of a popular election. C. S., 858, 7979. 

2. Elections I a-Complaint held t o  sufficiently allege t h a t  result of elec- 
tion, a s  declared, was erroneous. 

A complaint allegin5 upon informntion and belief that votes of dis- 
qualified persons were counted in the returns of a n  election, and that less 
than a majority of the qualified roters cast their ballots in favor of the 
tax being voted on, but later alleging xvithout qualification that by reason 
of the matters alleged, a majority of the qualified voters did not vote in 
favor of the levying of the tax, and that the returns were incorrect, is held 
to suficiently state a cause of action contesting the validity of the election 
irrespective of the allegations upon information and belief, and a demurrer 
thereto on the ground that the complaint failed to state a cause of action 
for  that  allegations upon information and belief are unavailing against a 
demurrer, is properly denied. 

3. Pleadings D e- 
A demurrer admits facts well pleaded. As to whether facts alleged 

upon information and belief are  availing against a demurrer, gucere. 

APPEAL by defendaxts f r o m  Barnhill, J., a t  J u n e  Special  Term, 1936, 
of WAKE. 

Civil actioii to  contest val idi ty  of special school t ax  election a n d  to 
restrain levy of alleged illegal o r  unauthorized tax. 

T h e  complaint,  i n  substance, alleges : 
1. T h a t  the  plaintiffs a r e  taxpayers  i n  Raleigh Township, W a k e  

County, and  bring this  action on behalf of themselves a n d  all  others 

s imilar ly situated, who desire to  be made  part ies  plaintiff. 
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2. That  a special election was duly called and held on 21 March, 1936, 
within tlie territorial jurisdiction of the "School Committee of Raleigh 
To~vnship" upon the question as to whether "there $,hall be levied a 
spccial aiinual ad calorctiz tax upon property vithir  said territorial 
jurisdiction, not to exceed a maximum of twenty-five ccnts (25c) on the 
$100 valuation." 

3. That  "plaintiffs are informed and believe, and u p m  such informa- 
tion and belief allege," a t  said elcction less than a majority of the quali- 
fied registered voters, eligible to rote in said election, east their ballots i n  
favor of said proposed levy, notwithstanding the returns from said elec- 
tion indicate upon tlieir face that  the proposal was carried by a majority 
of forty-eight votes. 

4. That  '(plaintiffs are informed and beliere and upon such informa- 
tion and belief allege," a t  said election "large numbe-s of persons, nt 
least 200 or more, ~ v b o  \\-ere not qualified to register and vote in said 
election did actually . . . east ballots in favor of t l e  levying of the 
tax, . . . and that  the rotes of such persons, so disqualified, . . . 
were included in the returi~s," etc. 

>. 'That "by reason of the matters and things hereinbefore alleged, a 
majority of the qualified voters . . . did not vote in  favor of the 
levying of said t ax ;  that  the returns . . . are incorrect; that the 
tabulxtion and tlie result of said election . . . ar3 incorrect; and 
that in truth and in  fact a majority of the qualified and registered voters 
. . . voted against the imposition and lery of said t,ix." (Pa r .  17.) 

Wherefore, plaintiff prays that  the election be declared inralid, void, 
and of no effect, and that  the proposed tax levy be restrlined. 

Delnurrer interposed upon the ground (1) that  the court has no juris- 
diction of the subject of the action, (2 )  that  there is a defect of parties 
plaintiff, and ( 3 )  that  the complaint does not state facts sufficient to 
constitute a cause of action. 

From judgment orerruling the demurrer the defend an:^ appeal, assign- 
ing errors. 

Rz~arl;  & RUUT~C, L I I ~ n n i n g  & i l lan i~ ing ,  Sl?e2~herd d Shepherd,  Jones & 
Brass field, and Doug!ass CE Douglass for p l a i ~ z t i f s ,  appellees. 

R. L. ,lIcillillan, J .  111. U r o u g h f o n ,  C h a ~ l e s  U .  I larris ,  and I .  111. Bailey 
for defendants, appellants. 

STACY, C. J. The demurrer to the jurisdiction is interposed upon the 
groulicl that  the proper remedy for "contesting the ral idi ty of an elec- 
t i o ~ ~ "  is n proceeding by information in  the nature of a quo wawanto ,  
brought by the Llt torl ie~-Gcneral  of the State, C. S., 870, or by a private 
relator with leaye of the Attoriicy-General, (2. S., 871. Cooper v. Crisco, 



K. C.] FALL T E R M ,  1936. 719 

BARBEE v. COMBS. OF WAKE. 

201 X. C., 739, 161 S .  E., 310. I n  support of this position, the defend- 
ants rely chiefly upon the decisions in  Saundcrs v. Gaf l ing ,  81 N. C., 298, 
and B r ~ f f  v.  Bd. Canvassers, 172 N .  C., 797, 90 S. E., 1005. The au- 
thorities cited are inapposite. The  present action is not to t ry  title to 
office, but to contcst tlie validity of a special school tax election. Forester 
v. S. TtTilkesboro, 206 N .  C., 347, I74  S. E., 112; i l lurphy  v. Greensboro, 
190 S. C., 268, 129 S. E., 614. The form of the action, or the nppro- 
priateness of the proceeding, is  sanctioned by a long line of decisions, of 
n-hich the following may be cited as  illustrative: IIill v .  Sk inner ,  169 
N. C., 405, 86 S. E., 331; Clark 7;. S f a f e ~ ~ i l l e ,  139 K. C., 490, 52 8. E., 
58; Jones 1 % .  Comrs., 107 S. C., 243, 12 S.  E., 69; Rigsbee v. Durham,  
99 N. C., 341, G S. E., 64;  Rigsbee v. Durham, 98 N. C., 81, 3 S. E., 749; 
XcDo11~e11 I>. C ' o m f .  Co., 96 AT. C., 514, 2 S. E., 351; S m i t h  v. TVzlnzing- 
ton,  98 N. C., 313, 4 S. E., 489; T1700d v. Oxford,  97 S. C., 227, 2 S. E., 
653; Snmllwood u .  Seu Bern ,  90 3. C., 36;  Perry  v. TBhital;er, 71 
N. . 4 ('Where a taxpayer shows prima facie that an illegal tax is 
about to be levied by the coulity authorities, . . . courts of equity 
will restrain such abuse of pov-er a t  his instancen-ilvery, J., in V a u g h n  
v. Coinrs., 118 N. C., 636, 24 S. E., 425. 

Title to office is  properly triable by information in the nature of quo 
warranto, because the prerogatires of sovereignty arc a t  stake, Ames  v .  
Kansas, 111 U. S., 449, but not so in an  action to test the validity of a 
tax sought to be levied, el en with popular approval. E a t o n  v. Graded 
School, 184 3. C., 471, 114 S. E., 689; Proclor v. Conzrs., 182 N. C., 56, 
108 S. E., 360; TT'oodall v. l i i g h w a y  C'om., 176 N.  C., 377, 97 S. E., 226. 

Unless otherwise provided by statute, injunction a t  the instance of a 
t a x p a y r  is  regarded as an  appropriate remedy to resist the levy of an 
invalid assessment, X c D o ~ c e l l  v. C'onst. Co., supra, or to restrain the 
collection of an  illegal tax. Reynolds v. Asheville,  199 K. C., 212, 154 
S. E., 85.  The  position finds support, not only in  the decisions, but also 
in the statutrs on the subject. C. S., 858; C. S., 7979; R a g a n  v. Dough- 
ton,  192 3. C., 300, 135 S. E., 328; R. R. v. Comrs., 188 N. C., 265, 124 
S. E., 560; Sherrod v. Dazcson, 154 N .  C., 525, 70 S. E., 739; Lbr.  Co. 
v. Smith, 1-16 N. C., 199, 59 S. E., 653. 

I t  follows, therefore, that  the demurrer mas properly overruled on the 
first and second grounds. 

The third ground of the demurrer is, that allegations made only "on 
information and belief'' are bad as against a demurrer. I n  support of 
this position, tlie defendants cite, among others, the decisions in 
So.  By. Co. v. Rollins, 45 Ga. dpp . ,  270, 164 S. E., 216, and illoore v. 
Standard Accident Ins .  Co., 45 Ga. App., 508, 173 S. E., 481. 

Without pausing to debate the sufficierlcy of the allegations made on 
information and belief, and to distinguish or point out the inapposite- 
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ness of the authorities cited, i t  is enough to say that  t,he allegations of 
paragraph seventeen of the complaint a re  good as against a demurrer. 
Calahan v. Roberts, 208 K. C., 768, 182 S. E., 657; Linker v. Linker, 
167 N .  C., 651, 83 S. E., 736. I n  this view of the matter, the third 
ground of the demurrer becomes academic. 

The demurrer admits facts well pleaded. Bank v Gahagan, ante, 
464; Sutton v. Ins.  Go., 209 S. C., 826, 184 S. E., 821: Oliver v. Hood,  
Comr., ibid, 291, 183 S. E., 657; Distributing Corp. 71. iVazwell, ibid., 
47, 182 S .  E., 724; Phifer v. Berry, 208 N.  C., 388, 163 S. E., 119. I t  
was properly overruled on all three grounds. 

Aflirmed. 

STATE v. ALBERTUS SYLVESTER GRIE,R. 

(Filed 25 November, 1936.) 

Criminal Law L -The record is conclusive on appeal to  the Supreme 
Court. 

The record proper as contained in the statement of the case on appeal is 
conclusive, and where the record proper discloses that tke trial court with- 
drew incompetent testimony from the jury and charged the jury fully 
and correctly upon the verdicts of murder in the first degree, murder in 
the second degree, manslaughter, and not guilty, which the jury might 
return upon the evidence, defendant's assignments of error based upon 
his contentions that the court did not withdraw the incompetent evidence 
from the consideration of the jury, and that the court instructed the jury 
that they could render one of two verdicts, guilty of murder in the first 
degree or not guilty, are not supported by the record and cannot be sus- 
tained. 

APPEAL by defendant from Hill, Special Judge, ~t April  Special 
Term, 1936, of MECKLEKBURG. E o  error. 

This is  a criminal action in which the defendant Albertus Sylvester 
Crier  was tried on an  indictment i n  which he was charged with the 
murder of Waddell Mackey in Mecklenburg County, on 18  April, 1936. 

At the tr ial  the evidence for the State tended to show that  between 
7 and 8 o'clock, on the night of 18  April, 1936, the defendant went into 
a cafe in the city of Charlotte, and there found Waddell Xackey and 
others with whom he  had shortly before had a quarrel ;  that  as he was 
leaving the cafe, the defendant requested Waddell Mackey to come out 
of the cafe to the sidewalk, saying that  he wished to talk with h im;  that  
as Waddell Mackey came o - ~ t  of the cafe to the sidewalk, where the 
defendant was standing, he grabbed a shotgun from a bystander, and as 
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Waddell Mackey started to xa lk  down the sidewalk away from him the 
defendant shot TVaddell hlackey and thereby inflicted a wound from 
which he died within about 20 minutes. Both within the cafe and on 
the sidewalk the defendant cursed Waddell Mackey and his companions. 
After the defendant had shot Waddell Mackey, two police officers of the 
city of Charlotte, who had been sitting in an automobile about 50 feet 
from the scene of the homicide, started toward the defendant, who there- 
upon raised his gun and shot at the officers, who returned the shots. The 
defendant then fled. H e  mas subsequently arrested under a criminal 
warrant charging him TI ith murder. 

The evidence for the State tended to show further that  shortly before 
the homicide the defendant met Waddell hlackey, who was walking on a 
street in the city of Charlotte with a girl, who had been going with the 
defendant and other friends. The defendant attempted by force to get the 
girl to leave Waddell Mackey and to go off ~ ~ i t h  him. I n  consequence of 
Waddell Naclrey's assistance to the girl, the defendant threw rocks at  
him and his friends, who in  turn threw rocks a t  the defendant. After 
this occurrence, Waddell Mackey and his friends, including the girl, 
ment to a picture show, where they remained about 30 minutes. After 
leaving the picture show they ment to the cafe, where the defendant 
found them shortly before the homicide. 

Witnesses for the State testified that when the deceased came out of 
the cafe, i n  response to the request of the defendant, and while he was 
on the sidewalk, immediately before the defendant shot him, Waddell 
Mackey had no knife or other weapon in his hands, and that a t  the time 
he was shot he was walking away from the defendant, who was cursing 
him and demanding that he stop. 

As a witness in his own behalf, the defendant testified as follows: 
"On Saturday night before Baster, I was going up  a street in the city 

of Charlotte. I saw Bessie Foust, Waddell Mackey, and Sandy Pettis 
together. Sandy and I had been together earlier that night. I had seen 
Bessie Foust on McDowell Street, and had talked with her alone. I saw 
her later a t  Smoky's. Waddell hfacliey came into Smoky's house and 
stayed a good while. I left him there. Later Tadde l l  Mackey, Robert 
Pettis, Joe Stanly, and Bessie Foust caught up  with me on the street. 
I called Bessie Foust, and asked her to come with me. She did not come. 
Waddell >lackey said, 'She is not coming to you.' H e  cursed me and 
then he  and Robert Pettis threw rocks at  me. I threw a rock back a t  
them, and then went on down the street. I next saw them at  Moore's 
Cafe. I did not know that they were in the cafe when I went in. After 
I saw them i n  the cafe, I left because I was afraid they would jump on 
me. As I left the cafe they followed me. TVaddell Mackey had a knife 
in  his hands while I was in the cafe. H e  cursed me and said he would 
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cut my head off. When he  came out of the cafe to the sidewalk I got a 
gun from a man standing by whom I knew as J im.  When I shot 
Waddell Nackey he had a knife and was coming on me. I shot only 
once, and then ran. As I ran I threw the gun away. The officers shot 
at me as I was running. I had never had any trouble before that night 
with Waddell RIackey. I knew Bessie Foust. I had been going with 
her for some time. I n e w  stayed with her, although I admit I had had 
sexual relations mith her. I was not jealous because she was going with 
Waddell Jlackey that  night. When I left the cafe ihat  night before 
tlie shooting, Waddell Mackey and his friends followed me. I did not 
shoot but one time. I shot XTaddell RIacliey because he was coming on 
me with a knife. I did not shoot a t  the officers. I htid not threatened 
to shoot or kill anyone." 

There was cridence offered by tlie defendant tending to corroborate 
his testimony. There was also evidence tericling to show that  the general 
character of the defendant is good. 
In his chnrge to the jury, the court instructed them that they should 

return a verdict of guilty of nlurder in  the first degree, or guilty of 
murder in  the second degree, or guilty of manslaughter, or not guilty, 
as they shoulcl find tlle facts to be from 1111 the evidence submitted to 
them by the court. 

The jury returned a rerdict of guilty of murder in tlle first degree. 
From juclgment that he suffer death by means of asphyxiation, as 

prescribed by statute, the defendant appealed to the Supreme Court, 
assigning errors in  the trial. 

Aftomey-General Seawell and Assistant Attorney-Gsneral McNullan 
for  the State. 

A. A. Tarlton for  defendant. 

CONNOR, J. A careful examination of the record proper in  this Court, 
and of defendant's assignments of error in  his appeal to this Court, fails 
to disclose any error in the tr ial  of the action in the Superior Court or 
in the judgment from which the defendant has appealed to this Court. 

The record of the trial as contained in  the statement of the case on 
appeal does not support the contentions of the defendant that  there was 
error in the failure of the trial court to withdraw testimony from the 
jury ~vhich was inadmissible as evidence because the testimony mas 
hearsay, or that there was error in the charge for that  the jury were 
instructed to return a verdict of guilty of murder in the first degree or 
not guilty The record shox-s that the testimony of the witness, which 
his examination showed was hearsay, mas withdrawn by the court from 
the jury, and that  the jury were instructed fully and correctly with 
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respect t o  the  re rd ic t  ~i-hich they should re tu rn  upon the  facts  a s  the 
j u r y  should find them to bc f r o m  al l  tlie evidence. 

I11 the  ahseiice of a n y  e r ror  i n  tlie record proper, o r  i n  tlie t r i a l  of the 
action, the judgment  must he affirmed. 

No error .  

ATLAKTIC I C E  AXD COAL CORIPAKP r. A. J. MAXWELL, COMMISSIONER 
OF REVESUE. 

(Filed 25 Norember, 1036.) 

Taxation B b-Coal yards held "mercantile establishments" within mean- 
ing  of sec. 162, 1211. 445, Public Laws of 1933. 

-4 corporation operatiris coal and ice yards a t  established places of 
business in se'ieral cities of tlie State, one or more la rds  being operated 
in each of the cities, and maintaining scales, bins, etc., and a staff com- 
posed of a yard foreman and other employees a t  each establishment, 
is held liable for the tax imposed by see. 162. ch. 443, Public Laws of 
1033, since such business operates "two or more stores or mcrcantile estab- 
lishmcnts \>here goods, nares ,  and/or mercllandise is sold or offered for 
sale a t  wholesale or retail," the coal and ice yards being "mercantile 
estnblisliments" n-ithin the meaning of the act, and i t  not being neccxssary 
to decide nhether such estahlishmrnts constitute "stores" in the common 
acceptation or the legal meaning of the nord, since the application of the 
statute is not limited to stores. 

APPEAL by  plaintiff f r o m  B a r d i l l ,  J., a t  J u l y  Term,  1936, of WAKE. 
ilffirmed. 

X a n l y ,  I l endren  ie. Tt'onzble and TI'. P. Sandridge for plaintifl, ap- 
pellanf.  

Attorney-General Seauel l  and Assistant Attornrys-General ;1 I~JIu l lan  
and Bruton, for ihc defendant, appellee. 

SCHEKCI~, J. T h i s  is  a n  action to rccoler  S t a t e  license taxes paid 
under  protest by  the plaintiff to the  defenilant under  section 162, chapter  
445, Publ ic  Laws 1933 ( R e r e n u e  Act of 1933),  which reads:  "Sec. 162. 
Branch or clzain stoi-e. E v e r y  person, firm, or corporation engaged i11 
the business of operating or  main ta in ing  i n  this  State ,  under  the same 
general management, supervision, o r  ownership, two or  more stores o r  
mercant i le  establishnlents where goods, n - ~ r e s ,  and/or merchandise is  
sold or  offered f o r  sale a t  wholesale o r  retai l  shall be deemed a branch or  
chain store operator, shall app ly  f o r  and  obtain f r o m  the Commissioner 
of Revenue a S t a t e  license f o r  the  privilege of engaging i n  such business 
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of a branch or chain store operator, and shall pay for such license a tax 
according to the following schedule :" 

By consent, the case was heard upon an agreed st:~tement of facts. 
The facts agreed upon were substantially these: The plaintiff, a Georgia 
corporation, duly domesticated in this State, is engaged in the business 
of selling coal and ice at  wholesale and retail in the State of North 
Carolina. All ice sold by i t  is of its own individual r~anufacture.  I n  
nine cities of the State the plaintiff operates one or more coal and ice 
yards, thirteen in all. "In these established places of business there is 
a man in charge known as yard foreman. His duty is to weigh the coal 
or ice and bill same to the purchaser, make cash sales, and collect any 
cash sale that he makes from the yard at which the sale is made. This 
collection, with duplicate copy of bill, is turned in at the close of each 
day to the main office. Coal or ice in any quantity requested by the 
purchaser is sold at  all of these places of business, some of which sales 
are ~vholesale in excess of one ton or more, and some of them merely a 
few sacks of coal or a few pounds of ice-any amount the purchaser 
wants is sold by this company at the place of business. . . . I n  the 
cities where they (the plaintiff) have more than one location, the deliv- 
ery is made from the location nearest to the purchaser. Merchandise is 
delivered by the seller, if requested; otherwise, the purchaser can haul 
his own purchase." At the respective places of business a local trade 
name is used. The plaintiff has paid to the State of North Carolina a 
total of $600, representing a license tax for each location (separate yards 
in the same city being counted as separate locations), at  which the 
defendant does business. The license taxes so imposed are prescribed by 
sec. 112, ch. 445, Public Laws 1933 (Revenue Act of 1933). 

The Commissioner of Revenue has required the plaintiff to pay a 
branch or chain store tax under see. 162, ch. 447, Public Laws 1933. 
The chain store tax so required to be paid was paid under protest, de- 
mand mas duly made within thirty days after such. payment for its 
refund, and refund was refused. The amount of the chain store tax paid 
by the plaintiff under protest to the defendant was $720 00. This action 
was brought to recover the amount so paid under protest. 

His  Honor was of the opinion that the plaintiff was not entitled to 
recover, and from judgment so adjudging the plaintiff appealed, assign- 
ing error. 

I n  the appellant's brief is the statement: "This brisf does not raise 
any question of the constitutionality of the chain store license tax. The 
question here raised is solely a question of statutory construction and 
legislative intent,'' and at  another place in  the brief appellant says : "It 
is true that double taxation is not prohibited." 
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The decision of this case turns upon the legislative intent carried by 
the words ('two or more stores or mercantile establishments where goods, - 
wires, and/or merchandise is sold or offered for sale a t  wholesale or 
retail." I f  these words include the thirteen separate places of business 
where the plaintiff sells coal and ice, called "coal p r d s , "  then the tax 
was properly collected and the plaintiff is not entitled to recover; if, on 
the other hand, these words do not ir~clude these various separate places 
of business, then the tax was improperly collected, and plaintiff is 
entitled to recowr the amount paid, under protest, by i t  to the defendant. 

The appellant in its brief seems to rest its appeal more upon the 
meaning of the word "stores" than upon the words "mercantile estab- 
l ishmenk" While there may be consid~rable divergence of opinion as to 
the common acceptation of the word "stores," and of its legal meaning, 
we are of the opinion that the words "mercantile establishments," fol- 
l o m d  by the x-ords "where goods, wares, and/or merchandise is sold or 
offered for sale," clearly include coal yards where coal and ice are sold in 
the manner shoxm by the agreed statement of facts. 

Webster's S e w  International Dictionary, Second Edition (1935), de- 
fines the ~ ~ - o r d  "establishment" as an "institution or place of business 
with its fixtures and organized staff," and defines the word '(mercantile" - 
as "characteristic of, or befitting, a merchant; having to do with, or 
engaged in, trade." The plaintiff's coal yard is its "place of business," 
with its '(fixtures," scales, bins, etc., and, with its "staff," a yard fore- 
man and other employees; and is clearly a "mercantile" place of business 
since it "has to do with" and is "engaged in, trade"-the wholesale and 
retail trade in coal and ice. 

The  judgment of the Superior Court is 
Affirmed. 

McCANLESS MOTOR COMPANY v. A. J. MAXWELL, COMMISSIONER OF 

REVENUE. 

(Filed 25 Kovember, 1936.) 

1. Taxation B d- 
Provisions of a statute exempting property or transactions from the 

general tax therein levied mill be strictly construed in favor of the State. 
2. Taxation B &Second-hand automobiles taken in as part payment on 

other second-hand automobiles held subject to tax. 
Second-hand automobiles taken in by a dealer in part payment on other 

second-hand automobiles are held subject to the tax levied by secs. 400, 
et  seq., of ch. 445, Public Laws of 1933, upon resale of such second-hand 
cars by the dealer, the exemption from the tax provided by subsec. 11 of 
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MOTOR Co. v. MAXWELL, Cobm OF REVENUE. 

sec. 404 of the act applying, by its terms, only to second-hand automobiles 
taken in by the dealer in part payment on new automobiles sold by the 
dealer. 

3. Statutes B a- 
Where a statute is not ambiguous, but expresses the legislative intent 

clearly, no means of interpretation other than the langrage of the statute 
may be used in its construction, and the legislative irtent as expressed 
in the statute must be given effect. 

APPEAL by defendant from S m a l l ,  J., at  October Term, 1936, of 
WAKE. Reversed. 

I .  -11. Ba i l ey  and  H a y d e n  Clemen t  for  lai in tiff, appeilee.  
At torney-General  Seawel l  and  Assis tant  d f t o r n e y s - G t n e r a l  X c X u l l a n  

and  B r u f o n  for de fendan t ,  appel lant .  

SCHERCIC, J. This  was an  action instituted by the plaintiff, a corpo- 
ration engaged in the retail sale of automobiles i n  the city of Salisbury, 
against the defendant Commissioner of Revenue for the refund of 
$1,454.75 paid by the plaintiff to the defendant under protest, being 
taxes levied and collected by the defendant from 25 May, 1934, to 1 July,  
1933, on the resale of second-hand or used automobiles taken in exchange 
for other second-hand or used automobiles which had been taken in par t  
paynwnt of new automobiles sold by the plaintiff and upon the sales of 
which new automobiles the maximum tax of $10.00 on the sale of any 
single article had been paid. The  case was heard upon an  agreed state- 
ment of facts and presents the question as to whether under the Emer- 
gency R e ~ e n u e  Act of 1933, ch. 445, Public Laws 1933, Iaecs. 400, et seg., 
sales of second-hand or used automobiles, other than the sales of those 
second-hand or used automobiles taken in  par t  payment in  the sales of 
new automobiles are exempt from sales tax. The  answer to the question 
involves an  interpretation of section 404, subsection 11, of said act, 
which reads: 

"When in the sale of a new article a second-hand or used article is 
taken in par t  payment, the sale of the new article shall bs reported a t  the 
full gross sales price. The resale of second-hand or used articles, taken 
in  part  payment in  the sale of new articles, or the resale of articles 
repossessed by the vendor, may be excluded from gross sales taxable 
under this act if separate record is kept of all such transactions in such 
manner as may be prescribed or approved by the C'ommissioner of 
Revenue." 

The tr ial  judge was of the opinion, and entered judgment accordant 
therewith, that  the resales of second-hand or used automobiles taken in  
exchange and part  payment of other second-hand or used automobiles 
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which had been taken in part paymefit in the sales of new automobiles, 
upon the sales of which new automobiles the maximum tax of $10.00 on 
the sale of any single article had been paid, were exempt from sales tax. 
The defendant appealed to the Supreme Court, assigning as error the 
judgment of the Superior Court. We think, and so hold, that such 
assignment of error is well founded. 

Section 406 of the Emergency Act of 1933 provides for the payment to 
the Commissioner of Revenue by retail merchants of one dollar for a 
license to engage in and conduct business, and for additional tax as 
follows: "Upon every retail merchant, as defined in  this article, a tax 
of three per cent ( 3 7 0 )  of total gross sales by erery such person.'' 
Section 404, subsection 12, provides that the maximum tax on the sale of 
any single article shall be $10.00. 

Section 406 imposes a tax upon each sale made by a retail merchant 
in this State, unless a sale be excepted from the provision of the statute. 
I t  is contended by the plaintiff that the sales upon which the tax sought 
to be recovered was paid were so excepted by section 404, subsection 11. 
". . . I t  has been generally held that exemption from taxation must 
be strictly construed in favor .of the taxing power." Stedman y .  Winston- 
Salem, 204 N. C., 203 (205). ". . . No claim to exemption can be 
sustained unless it is clearly within the scope of the exempting clause." 
37 C. J., 237. The language relied upon by the plaintiff is : "The resale 
of second-hand or used articles, taken in part payment in the sale of new 
articles, . . . may be excluded from gross sales taxable under this 
act if separate record is kept of all such transactions. . . ." 

I t  appears from the agreed facts that the tax sought to be recovered 
in the instant case was not collected on the resale of second-hand or used 
automobiles taken in  part payment of new automobiles sold, but was 
collected on the resale of second-hand or used automobiles taken in part 
payment or exchange of other second-hand or used automobiles which 
had been taken in  part payment in the sales of new automobiles. The 
express wording of the exempting subsection of the statute, taken in its 
ordinary and commonly accepted meaning, includes only sales of second- 
hand or used articles taken in part payment in the sales of new articles, 
and does not include sales of second-hand or used articles taken in part 
payment of other second-hand or used articles, although such last men- 
tioned articles had been taken in part payment of the sales of new 
articles. 

There is really no ambiguity in the wording of the exempting sub- 
section of the statute (subsection 11, section 404, ch. 445, Public Act 
1933). I t  expresses plainly and clearly the intent of its framers and 
there is no occasion to resort to any means of interpretation other than 
to follow such intent. "This meaning and intention must be sought first 
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of all  in the  language of the  s tatute  itself. F o r  i t  mus t  be presumed 
t h a t  t h e  means employed by the  Legislature t o  express i ts  will  a r e  ade- 
quate  to  the  purpose and do express t h a t  d l  correctly. I f  t h e  language 
of t h e  s tatute  i s  plain a n d  f ree  f r o m  ambigui ty,  and  expresses a single, 
definite, a n d  sensible meaning, t h a t  meaning i s  conclnsively presumed 
to be the  meaning which the Legislature intended to zonvey." School 
Com~nissioners v. Aldermen, 158 K. C., 1 9 1  (196) .  

T h e  judgment of the  Super ior  Cour t  is  
Reversed. 

J. C. BALLARD v. TOWN O F  CHERRYVI1,LE. 

(Filed 25 R'ovember, 1936.) 

Municipal Corporation E f-Right t o  recover damages resulting t o  land 
from sewage disposal plant  is predicated upon t i t le  and no t  possession. 

I n  this action to recover damages to  land resultin,: from defendant 
municipality's sewage disposal plant, defehdant m u n i c i , ~ l i t y  pleaded the 
three-year statute of limitations, C. S., 441 (3). I t  appeared that plaintiff 
executed a deed of trust on the land and thereafter deeded his equity of 
redemption to his sons, that  the deed of trust mas foreclosed and bid in 
by the cestui que  trust,  all more than three years before the institution of 
the action, and that  plaintiff did not again acquire title until less than a 
year before the institution of the action by deed from the transferee of 
the purchaser a t  the foreclosure sale, although plaintiff had been in pos- 
session of the land for more than three gears nest  before the institution 
of this action. Held: The measure of damages should have been predi- 
cated upon the difference in value a t  the time plaintiff again acquired title 
and the date of the institution of the action, and a n  instruction that the 
jury should assess as  damages the difference in the market value of the 
land on the date of the institution of the action and the date three years 
prior thereto, constitutes reversible error. 

APPEAL by  defendant  f r o m  Harding, J., a t  February  Term,  1936, of 
GASTON. K e w  tr ia l .  

Ernest R. Warren, John G. Carpenter, and R. R. Carpenter for plain- 
tiff, appellee. 

M.  A. Stroupe and A. C. Jones for defendant, appellcnt. 

SCHEXCIC, J. T h i s  is  a civil action, instituted 22 November, 1935, to  
recover damages alleged to have been caused to the  land of t h e  plaintiff 
by  a municipal sewage disposal plant  maintained by the  defendant on 
land adjacent  thereto. 
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The following verdict was rendered by the jury: 
"1. Did the defendant wrongfully damage the premises of the plain- 

tiff, as alleged in the complaint? Answer: 'Yes.' 
"2. What damage, if any, is the plaintiff entitled to recover of the 

defendant by reason of the said wrongful acts of the defendant, as 
alleged ? Answer : ($2,500.' " 

From judgment based upon the verdict the defendant appealed, assign- 
ing as error the following excerpt from the charge, viz.: 

"The court charges you, gentlemen of the jury, whatever the plaintiff 
has shovn to you in damages to his property at any time within three 
years, if any, then he would be entitled to recover as compensation for 
such damages and the measure of that damage would be the difference 
between the reasonable market value of the property three years prior 
to h'ovember, 1935, which would be November, 1932, and the date of the 
commencement of this action. Plaintiff contends he has shown that this 
action was commenced November, 1935. The court charges you the 
difference would be the reasonable market value in November, 1932, and 
the reasonable market value in November, 1935-that means the differ- 
ence betneen that value, provided you shall find that the depreciation, 
if you find that there is any depreciation, was brought about by the 
wrongful acts of the defendant in maintaining a nuisance there, damag- 
ing the plaintiff's property. H e  would not be entitled to recover any 
difference brought about by economic conditions." 

Since the defendant pleaded the three-year statute of limitations, 
C. S., 441 (3), the charge as given would have been correct under the 
authority of Lightner v. Raleigh, 206 N. C., 496, but for the uncontra- 
dicted evidence to the effect that the plaintiff did not hold title to the 
land alleged to have been damaged during the entire period of three 
years next preceding the institution of the action. 

The evidence, record and oral, establishes that the plaintiff originally 
was vested with title to the land alleged to have been damaged, having 
bought a part of it in 1915 and a part in 1920; on 6 October, 1926, 
plaintiff conveyed the land by mortgage deed to the Greensboro Joint 
Stock Land Bank, and upon default by plaintiff the mortgage deed was 
foreclosed and the mortgagee executed deed to J. S. Duncan, purchaser, 
which was recorded 26 June, 1933. Later Duncan conveyed the land to 
the said Land Bank and the said Land Bank thereafter conveyed it to 
Howard Ballard by deed dated 1 June, 1934, and Howard Ballard, by 
deed dated 26 June, 1934, and recorded 23 October, 1935, conveyed the 
land to the plaintifi; and further, on 23 July, 1925, plaintiff divested 
himself of all legal or equitable interest in the land by conveying the 
same to his sons, T. A, Roy, and Will Ballard, and did not again acquire 
title thereto until he did so by the deed of Howard Ballard purporting 
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t o  be executed 26 J u n e ,  1934, a n d  actual ly recorded 5!3 October, 193.3. 
T h e  plaintiff was not ~ e s t e d  with tit le t o  the  l and  f r o m  23 J u l y ,  192S, 
to 26 J u n e ,  1934. 

Notwithstanding the plaintiff x a s  i n  possession of t h e  l and  alleged t o  
have been damaged dur ing  t h e  three years  next preceding the  inst i tut ion 
of the  action, under  the fac tua l  s i tuat ion established by  the  evidence 
relative t o  the tit le of said l and  the  measure of damagos suffered by t h e  
plaintiff would be  the  difference, caused by t h e  munizipal  sewage dis- 
posal plant  nlairitained by the  defendant, i n  tlie marke t  value of said 
land a t  thc t ime plaintiff reacquired title thereto, namely, 26 June ,  1934, 
and  the  marke t  value thereof a t  t h e  da te  of t h e  inst i tut ion of this  action, 
namely, 22 Kovember, 1935. 

T h e  assignment of error  mus t  be sustained, and  a new t r ia l  ordered. 
N e w  tr ia l .  

J. 0 .  HUGHES, ADMIXISTRATOR OF ESTATE OF CLYDE REID HUGHES, 
DECEASED, V. SOUTHERN RAILWAY CODIPAR'P, JOHN TV. BLBR'TON. 
T. E. SHARP, JUSIUS B. LAMB, AKD CHARLES R. DIcCLURE. 

(Filed 25 November, 1936.) 

1. Removal of Causes C b- 
Whether a separable controversy is alleged is to be letermined by the 

complaint, and whether the resident defendants are f~xudulently joined 
to prevent removal to the Federal Court is to be determined by the peti- 
tion, which must allege facts leading to that conclusion apart from deduc- 
tions by the pleader. 

2. Samepeti t ion held to allege facts leading to conclusion that resident 
defendants were fraudulently joined to prevent remclval. 

I n  this action against a nonresident railroad company and its resident 
employees defendant railroad company filed a petition :or removal, alleg- 
ing that  the indiridunls charged in the complaint with concurrent negli- 
gence in failing to keep defendant's warning signals a t  the grade crossing 
in question in proper norking order, n e r e  a train conductor, a road- 
master, and a superintendent, and one of them not even ,in employee of de- 
fendant railroad a t  the time of the injury, and that  none of them had 
any duty in regard to the inspection and maintenance of the warning 
signals in question. Held: The facts alleged in the petition show a want 
of causal connection between the employment of the resident defendants 
and the negligence alleged in the complaint, and defenclant railroad com- 
pany's motion for removal should hare been granted. 

APPEAL by defendant Southern R a i l ~ v a y  Company f r o m  IIarding, J . ,  
a t  *lpr i l  Term,  1936, of MECICLEXBURG. R C Y ~ T S ~ .  

Actioli f o r  damages f o r  wrongful  death, alleged to l a v e  been caused 
by tho negligence of the defendants. 
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The complaint alleged that  plaintiff's intestate was struck by a train 
of defendant Southern Railway Company on a street crossing in  the city 
of Charlotte, on the night of 19 March, 1933, and that  as a result the 
intestate suffered an  in jury  from which he shortly thereafter died; that  
defendant railway company maintained a t  said crossing a signal light, 
showing red when train was approaching and green when crossing was 
clear, and that  a bell was attached to said device to give warning of the 
approach of a t ra in ;  that  the individual defendants, residents of North 
Carolina, were employees of the railway company and had control and 
supervision of said signal device, and were charged with the duty to 
maintain i t  in working condition a t  all times for the protection of the 
public; that  on the occasion alleged, and for several days previous 
thereto, the said signals were out of order, so that  a green light was shown 
when a red light should have been shomn, and vice versa, and that  
defendants permitted said defective condition to remain mith knowledge 
thereof. Plaintiff alleged damages in the sum of one hundred thousand 
dollars. 

I n  apt time the defendant Southern Railway Company, a corporation 
organized and existing under the laws of the State of Virginia, with 
proper bond, filed its duly verified petition for removal of said action to 
the District Court of the United States on the ground of separable con- 
troversy, and that  the joinder of the individual resident defendants was 
not in good faith, but for the sole and fraudulent purpose of attempting 
to  prevent the defendant railway company from removing the case to the 
Federal Court. 

The petitioner further set out in its petition that  one of the individual 
defendants was the train conductor, another roadmaster, another a super- 
intendent, neither of them being charged mith any duty of inspection or 
maintenarice of the said signaling derice, or with any duty a i t h  respecat 
thereto for the protection of the public using said crossing, and that the 
fourth individual defendant was not a t  the time an  employee of defend- 
ant and in no may connected with the alleged injury. 

The  petition for removal was denied by the clerk, and the clerk's 
ruling on appeal was affirmed by the judge of the Superior Court, and 
the defendant railway company appealed to this Court. 

Kirkpatrick & Kirkpatrick and W a l t e r  HoyZe for plaintiff. 
J o h n  ill. Robinson for Southern  Rai lway  Company ,  appellant. 

DEVIK, J. The appeal presents the single question whether the facts 
set forth in  the petition of the corporate defendant are  sufficient to 
entitle i t  to have the case removed to the United States District Court. 

The  petition for removal is based on the averment that as to the 
individual resident defendants no cause of action will lie, and that  they 
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were joined as parties defendant for the fraudulent purpose of prevent- 
ing the exercise by the nonresident defendant of its right of removal to 
the Federal Court. 

I t  seems to be well settled that  whether there is  a separable contro- 
versy is to be determined by the complaint, and that  whether resident 
defendants are joined fraudulently for the purpose of preventing removal 
of the cause to the United States Court is to be determined by the facts 
alleged in the petition for removal. ilforyanton v. H u t t o n ,  187 II'. C., 
736;  C u l p  v. Ins. Co., 20.2 N .  C., 87;  T a t e  1.. R. R., 205 N. C., 5 1 ;  T r u s t  
Co. 2'. R. R., 209 N. C., 304; Powers v. R. R., 169 U. S., 9 2 ;  Southern  
Ry. v. Lloyd, 239 U. S., 496;  W i l s o n  v. I r o n  Co., 257 U .  S., 92. 

The petitioner must not only allege fraudulent joinder, but must state 
facts leading to that  conclusion, apar t  from tlie pleider's deduction. 
Cvisp v. E'ibre Co., 103 N. C., 77. 

Here  the appellant has set out i n  detail the facts upon which i t  bases 
its plea for removal, showing want of causal eonnec ion between the 
employment of tlie resident defendants and the negligeuce alleged in the 
complaint. 

"The State Court may pass upon the sufficiency of t l ~ e  bond and peti- 
tion, but tlie petitioner's allegations of fact are deemed to be true, and 
if the philitiff ~ \ i d i c s  to do so he may t rawrse  the jurisdictional facts in 
the Federal Court on a motion to remand." T a f e  v. 6. R., supra;  Rea 
v. i l l z ~ r o r  Co., 158 N. C., 4 ;  Lloyd v. R. R., 162 S. C'., 485; S ~ n ~ f h  v. 
Quarries Co., 164 N. C., 338. 

There n as error in denying the motion for removal. 
Reversed. 

JOHN AIITCHERI v. R'ATIOR'AL WEAVING CO31PANP. 

(Filed 25 November, 1936.) 

1. ,1Ialicious Prosecution A e-Want of probable cause does not raise pre- 
sunlption of malice, although jury may infer malice )therefrom. 

Rlalice as an essential element of a riglil: of action for malicious prose- 
cution may be inferred by the jury from want of lx-obable cause, but want 
of probable cause raises no presumption of malice, the matter being for 
t l ~ e  determination of the jury from the eritlence, while malice s~ificient to 
support a verdict for punitive damages rnust be s11on.n by plnintif't' by 
pc~sitive evidence beyond tlie inference of malice from want of probable 
cuusc, malice necessary to supl)ort tlle issue of pnnitire damages being 
actual ill \\.ill or a reclrlcss and wanton disregard of 11laintiE's riglit, and 
an instruction that the law presumed maliw from want of probable cause 
entitles defendant to a new trial. 
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2. Malicious Prosecution A d- 
A tzolle prosequi taken by the solicitor upon the linding by the grand 

jury of "not a true bill" after the committing magistrate had bound the 
defendant over, is a sufficient termination of the prosecution to support 
a n  action for malicious prosecution. 

3. Malicious Proseeution A c- 
The fact that  the committing magistrate had bound defendant over is 

competent evidence on the question of probable cause in an action there- 
after instituted by the defendant in the criminal action for malicious 
prosecution, but such fact is not conclusive. The distinction between 
instances where the magistrate has jurisdiction to try the defendant is 
pointed out. 

4. Malicious Prosecution A a- 
Plaintiff in a n  action for malicious prosecution must allege and prove 

malice, want of probable cause and termination of the proceeding upon 
which the action is based. 

APPEAL by  defendant f r o m  H a r d i n g ,  J., a t  M a r c h  Term, 1936, of 
G a s ~ o r ; .  

Civi l  action f o r  malicious prosecution. 
O n  3 September, 1935, a hear ing  was had  before a justice of the  peace 

on a w a r r a n t  sworn out by  a n  officer of t h e  defendant company, charging 
the  plaintiff n-ith obtaining goods f r o m  the  defendant  under  false pre- 
tense, a n d  plaintiff was bound over to  the  Superior  Court .  Thereafter ,  
the  g rand  j u r y  returned "not a t r u e  bill," and  the  solicitor took a nolle 
prosequi. 

Plaintiff sues fo r  nlalicious prosecution. 
F r o m  verdict a n d  judgment awarding both actual  a n d  punit ive dam- 

ages, the  defendant appeals, assigning errors. 

J .  L. H a m m e  for p l a i n t i f ,  appellee.  
E m e r y  B. D e n n y  f o ~  de fendan t ,  appel lant .  

STACY, C. J. T h e  following excerpt, taken f r o m  the  charge, forms the  
basis of one of defendant's exceptive assignments of e r r o r :  

"Sow, under  this  issue, if you shall find t h a t  i t  was done without  
probable cause, the law implies t h a t  i t  was done with implied malice-a 
wrongful act  done without legal justification." 

T h i s  instruction is  not supported by  t h e  decisions on t h e  subject. 
It is  t rue  t h a t  malice, i n  the  sense the  te rm is  used i n  actions fo r  

malicious prosecution, m a y  be inferred f r o m  v a n t  of probable cause, but 
i t  is not presumed f rom such fac t  alone. Jolilzso?~ v. C'hanzhers, 32 N.  C., 
287. 

Speaking to t h e  identical question, i n  Be71 c. Pearcy ,  27 N .  C., 83, 
where a s imilar  instruction was held to  be erroneous, Rufin, C'. J., 
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deliwring the opinion of the Court, said: "We think there is error in 
the point excepted to by the defendant. . . . Hence, i t  has been 
properly said that malice may be inferred from the want of probable 
cause. S u t t o n  v. Johnston,  1 Term, 493, 545. I t  is equally apparent 
that it is not necessarily to be inferred therefrom. On the contrary, it 
must in every case be properly an inquiry for the jury as to the actual 
fact, under explanations from the court. I f  it were not so, it should be 
said at  once that thc action lies for a prosecution without probable cause, 
for it is obviously idle to add that there must also be malice in the 
prosecutor, if the want of probable cause proves malice. The law drams 
no such presumption; for, though it often might be true, it would often 
be untrue in point of fact." 

Again, in Turnage  v. Aus t in ,  186 N. C., 266, 119 S. E., 359, it was 
said: "The absence of probable cause is not the equindent of malice, 
nor does it establish malice pel- se, though it is evidence from which 
malice may be inferred, and the existence of probable cause does not 
make the existence of malice. The presence or absence of malice in its 
final analysis is a question of fact to be determined by the jury, while 
probable cause is a mixed question of law and fact." 

And in X c G o w a n  v. i l lcGowan, 122 K. C., 145, 29 8. E., 97, it was 
held (as stated in headnote which accurately digests the opinion) : 
"While, in some cases, malice may be inferred from the want of probable 
cause, the law makes no such presumption, and, in the trial of an action 
for malicious prosecution, it is for the jury and not the court to make 
such inference of fact." 

The kind of malice required to support a verdict for actual as well as 
punitive damages in actions for malicious prosecution was the subject 
of extensive investigation in Downing v. Stone,  142 N .  C., 525, 68 S. E., 
9 ;  SLtznfortl v .  Grocery C'o., 143 N. C., 419, 55 S. E., 815; Notsinger v. 
Sink, 168 K. C., 548, 84 S. E., 847; and Humphr ies  v. Edwards,  164 
N. C., 1.54, SO S. E., 165. See, also, Dickerson v. Refining Co., 201 
S. C., 90, 1.59 S. E., 446; X e ~ r e l l  v. Dudley,  139 N .  C., 57, 51 S. E., 
$77; I'ielly v. l ' ~ a c t i o n  Co., 132 N. C., 369, 43 S.  E., 923; 38 C. J., 478; 
18 R. C. L., 28. 

I n  Brown v. Mart in ,  176 K. C., 31, 96 S. E., 642, A l l m ,  J., delivering 
the opinion of the Court, said: "The rule is established in Stan ford  v. 
Grocevy Co., 143 N .  C., 419, that legal malice, which must be present to 
support an action for malicious prosecution, may be inferred by the 
jury froin the want of probable cause, and that it is sufficient as a basis 
for the recovery of compensatory damages, but that when punitive dam- 
ages are claimed, the plaintiff must go further and offer evidence tend- 
ing to prove that the wrongful act of instituting the prosecution 'was 
done from actual malice in the sense of personal ill will, or under cir- 
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cumstances of insult, rudeness, or oppression, or in a manner which 
showed the reckless and wanton disregard of the plaintiff's right.' " 

The nolle prosequi taken by the solicitor was sufficient legal termina- 
tion of the prosecution to support an  action for malicious prosecution 
based thereon. Abernethy v. Burns, ante, 636; Dickerson v. Refining 
Co., supra; Winkler v. Blowing Rock Lines, 195 N.  C., 673, 143 S. E., 
213; Stancill v. Underwood, 188 N .  C., 475, 124 S. E., 845; Wilkinson 
v. Wilkinson, 159 N. C., 265, 74 S .  E., 740. The  action of the com- 
mitting magistrate i n  binding the defendant there, plaintiff here, over 
to the Superior Court for trial, was evidence of probable cause, sufficient 
to warrant  the jury in  finding its existence, but which neither compelled 
nor required such finding. Stanford v. Grocery Co., supra; Jones v. 
R. R., 131 N. C., 133, 42 S.  E., 559; Gri f in  v. Sellers, 19 N.  C., 492; 
Plummer v.  Gheen, 10 N.  C., 66. The  case is not like Price v. Stanley, 
128 N. C., 38, 38 S. E., 33, where the justice of the peace had jurisdic- 
tion to determine the p i l t  or innocence of the accused. Perhaps the 
action of the grand jury in returning "not a true bill" neutralized tha t  
of the committing magistrate. Miller v.  Chicago, etc., R. Co., 41 Fed., 
898; Kelly v. Shoe Co., 190 N. C., 406, 130 S. E., 32. But, however 
this may be, the matter was for the twelve. The  burden was on the 
plaintiff to show the concurrence of malice and want of probable cause. 
Turnage v. Austin, supra; Overton v. Combs, 182 N .  C., 4, 108 S. E., 
357; Bowen v. Pollard, 173 N .  C., 129, 91  S. E., 711. In  short, three 
things must be alleged and proved in  a n  action for malicious prosecu- 
tion: (1) &Ace,  (2) want of probable cause, and (3 )  termination of 
proceeding upon which the action is based. Wingate v. Causey, 196 
N. C., 71, 144 S. E., 530; Stancill v. Underwood, supra; Carprnter v .  
Banes,  167 N. C., 551, 83 S. E., 577; R. R. v. Hardware Co., 138 X. C., 
174, 50 S. E., 571. 

Fo r  error in the charge as indicated, the defendant is entitled to a 
new trial. I t  is so ordered. 

h'ew trial. 

B. G. LILLY v. BELK BROTHERS AND HARTFORD ACCIDENT AND 
INDEMNITY COMPANY. 

(Filed 25 November, 1936.) 

1. Master and Servant F c-Evidence held to support findings that claim 
was not filed in time and that employer mas not estopped to assert 
defense. 

The evidence before the Industrial Commission tended to show that 
claimant, injured in the course of his employment, failed to give the 
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employer notice thereof and did not file claim therefor until more than 
twelve months after the injury, that the employer did not file a report . 
of the accident because it did not have kno~~ledge thereof, and that the 
employer delirered claimant's mages to him after the disability resulting 
from the injury, but that the employer thought the disability was due to a 
prior injury, had no knowledge of the subsequent injury, and made no 
representations that the wages delivered to the claimant were in  lieu of 
compensation. Held: The evidence supports the findings of the Industrial 
Commission that the claim mas not filed within the time prescribed by 
N. C. Code, 8081 (dd),  (ee) ,  ( f f ) ,  and that the employer was not estopped 
to set up the defense that the claim was filed too late. 

a. Master and Servant F i- 
The findings of fact made by  the Industrial Commission in a hearing 

before it are conclusive on the courts when they are supported by compe- 
tent evidence. 

APPEAL by plaintiff from Pless, J., at  Ju ly  Special Term, 1936, of 
MECKLESB~RG. Affirmed. 

Petition by plaintiff for  an  award under the North Carolina Work- 
men's Compensation Act on account of an in jury  by accident arising 
out of and in course of employment by defendant Belk Brothers. 

An award was denied by the Kor th  Carolina Industrial  Commission 
on the ground that  plaintiff had not filed claim within the time pre- 
scribed by the statute. On appeal to the Superior Court, the ruling of 
the Industrial  Commission Jvas affirmed, and plaintiff appealed to this 
Court. 

D. E. Henderson for plaintif. 
C. H .  Gozw, William T .  Covington, Jv., and  hug?^ L.  Lobdell for 

defendants. 

DEVIK, J. The plaintiff, a salesman in  the employ of defendant Belk 
Brothers, in Charlotte, North Carolina, i n  the course of his employment 
struck his leg against an obstacle in  January,  1934, and later, as a result, 
was disabled from September, 1934, to February, 1939, and afterwards. 

The  North Carolina Industrial  Commission found "that the claimant 
did not file a claim with the Industrial  Commission within twelve months 
from date of the accident, as required by section 24" of the Workmen's 
Compensation Act,  and "that the employer did not have knowledge of 
the accident within thir ty days, and that  the employer did not file with 
the Industrial  Commission report of an  accident occurring to the claim- 
ant  in January,  1934." Award mas denied for failure to comply with 
requirements of C. S., 8081 (dd) ,  8081 (ee), 8081 (fl). Hardison v. 
Hampton, 203 N. C., 187; Ilanlis v .  Utilities Co., ante, 312. 

There mas evidence to sustain the findings of the Industrial  Commis- 
sion. I t  appeared from the testimony offered by the defendant employer 
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that it had no knowledge of the accident until the following September, 
and attributed the disability then to similar injury sustained by plaintiff 
in 1931, and that no notice of claim was given until July, 1935. 

The findings of fact of the Industrial Commission are conclusive if 
supported by competent evidence. West  9. Fertilizer Co., 201 N.  C., 
556; Reed v .  Lavender, 206 If. C., 898; .Xorgan v. Cloth Jlills, 207 
N. C., 317. 

The plaintiff, however, contends that the defendants should be held 
to be equitably estopped to set up the defense that the claim was filed 
too late, by reason of the conduct of the employer calculated to induce 
him to think the claim had been duly filed. But the facts found by the 
Industrial Conlmission are not sufficient to render this principle appli- 
cable here. The findings on this point were as follows: "The evidence dis- 
closes that his wages mere paid him (during fall of 1934) in the usual 
manner, except that they were delivered to him, as he was unable to go 
to the store; that nothing maasaid about these wages being paid in lieu 
of compensation provided by the Workmen's Compensation Law; . . . 
that claimant made no reference to being injured on the job, or that he 
was claiming compensation; . . . that the witness Barger, book- 
keeper, to whom accidents were supposed to be reported, testified the 
first knowledge he had of an alleged injury on the job mas in June, 1935. 
. . . The Commission is convinced that the defendant employer has 
done nothing in this case that would tend to lull the claimant into 
security that he was going to be taken care of under the provisions of the 
Compensation La~i7. There is evidence that the claimant sustained a 
prior injury to this same leg in 1931, at which time the medical bill mas 
taken care of in the routine manner under the provisions of the Com- 
pensation Law." 

The question here presented was discussed and decided adversely to the 
plaintiff by this Court in Wilson v. Clement Co., 207 N. C., 541, Brog- 
den, J., writing the opinion and citing authorities in support. 

Unfortunately for the plantiff, being debarred of his common law 
action, he has been denied compensation for his injury under the Work- 
men's Compensation Act, but on the record and findings of the Com- 
mission, we are unable to help him. 

Judgment affirmed. 
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STATE v. HUBERT WELLS. 

(Filed 25 November, 1936.) 
1. Seduction A a- 

The elements of the offense of seduction s re  the seduci ion of an innocent 
and virtuous under promise of marriage, and by provision of 
slatute the unsupported testimony of prosecutris is insufficient to sustain 
a conviction. C. S., 4339. 

2. Seduction B d-Evidence held insufficient t o  show that seduction was 
induced by previous unconditional promise of marriage. 

Testimony of the prosecutrix in this prosecution for seduction to the 
el'fect that she and defendant had sexual intercourse, that they planned 
to be married, that  he asked her to have sexual intercolirse with him and 
told her that  if she would they would be married, and that  they would 
bc niarricd right away if anything happened, is he ld  insufficient to estab- 
lish that the seduction was induced by a previous unconditional promise 
of marriage, i t  not appearing from the evidence when the first act  of 
intercourse took place, and, the burden being upon the State to affirma- 
tively show that the seduction was induced by a previous unconditional 
promise of marriage, defendant's motion to nonsuit should hare been 
granted. 

APPEAL by defendant  f r o m  Harding, J., a t  A p r i l  Term,  1936, of 
GASTON. Reversed. 

T h e  defendant  was charged with seduction under  promise of marr iage,  
i n  violation of C. S., 4339, and  f r o m  t h e  judgment  pronounced on a 
verdict of guilty, h e  appealed. 

Atforney-Gene~al Seawell and Assisfant Attorney-General ~1IcXullan 
for the State. 

Ernest R. W a v e n  for defendant .  

DEVIS, J. T h e  essential elements of the  offense of n h i c h  the  defend- 
a n t  was convictcd a r e :  ( 1 )  Seduction, ( 2 )  of a n  innocent and  vir tuous 
woman, ( 3 )  under  promise of marr iage.  T h e  s tatute  contains t h e  
additioilal proviso t h a t  the  unsupported testimony of he  woman shal l  
not be sufficient t o  convict. C. S., 4339. 8. v. Fo~bec, ante, 567;  S.  v. 
XcDude, 20s  N.  C., 1 9 7 ;  S.  z.. Crook, 189 N .  C., 545. 

I n  order  to  convict, t h c  burden of proof is  upon  tl-e S t a t e  to  show 
beyond a reasonable doubt t h a t  the  seduction mas accomplished under  
and by means of the promise of marriage, and  t h a t  the  prosecutrix was  
a t  t h a t  t ime a n  innocent a n d  vir tuous woman. I t  must affirmatively 
appear  tha t  t h e  inducing promise preceded the intercourse, a n d  t h a t  t h e  
promise was absolute and  not conditional. S. v. Slzatle~y, 201 S. C., 83; 
8. v. Lung, 1 7 1  N. C., 778; 57 C. J., 50. 
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Here, the only evidence of the prosecutrix on this point was as follows: 
"That she knew the defendant Huber t  Wells; that  she had sexual 

intercourse mith him and was pregnant; that  in March, 1934, they had 
planned to be married. H e  asked her to have intercourse and told her 
if she would they ~ o u l d  get married, and if anything happened they 
would marry  right away." I t  does not appear when the first act of 
intercourse took place. 

The  evidence is insufficient to establish the controlling fact that  the 
seduction was induced by a previous nnconditional promise of marriage. 
S. 21. Shatley, supra; 57 C. J., SO. 

F o r  the reasons stated, we think the motion for judgment of nonsuit 
should hare  been sustained. 

Reversed. 

T. E. CRAIG v. BEN F. PRICE. 

(Filed 25 Kovember, 1936.) 

1. Mortgages H b- 
An agreement to delay foreclosure of a deed of trust securing a note 

long past due is void for want of consideration. 
2. Limitation of Actions A c- 

A cause of action for breach of a contract to delay foreclosure of a 
deed of trust is barred after three years from the breach of the contract 
by foreclosure in violation of the agreement. 

3. Limitation of Actions C c- 
A promise to reconvey the land to the trustor will not estop the cestui 

from setting up the statute of limitations in the trustor's action to recoTTer 
for breach of the cestui's alleged contract to delay foreclosure. 

4. Mortgages H h- 
Trustor cannot complain that no personal notice of foreclosure was 

given him when all the provisions of the instrument and the statute in 
respect to advertisement were fully complied mith. 

5. Frauds, Statute of, F' b 
I t  is not necessary that the statute of frauds be pleaded in order to 

render incompetent parol evidence of a contract to convey land. 

APPEAL by plaintiff from Cowper, Special Judge, a t  September Term, 
1936, of MECXLENBURG. Affirmed. 

Action for damages for alleged breach of contract to delay foreclosure 
of deed of trust on plaintiff's land. Summons issued 13  July,  1934. 

Plaintiff alleged in  his complaint that  defendant, owner and holder 
of plaintiff's past-due note secured by deed of trust on plaintiff's land, 
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orally agreed, i n  summer of 1929, in order to give plaintiff opportunity 
to refinance the debt, that  the land would not be sold until later in the 
fa l l ;  that  i n  the late fall of that  year plaintiff ascertained,that the land 
had been sold by the trustee, without notice to plaintiff, and contrary to 
the agreement, and the land purchased by defendant; that  "on account 
of defendant's breach of his contract not to sell the plaintiff's land, and 
on acc20unt of selling same not only in  violation of the agreement, but 
without notifying plaintiff that  i t  was to be sold in order to afford him 
opportunity to refinance the claim, the plaintiff has been greatly dam- 
aged." 

Defendant answered denying that there was any agreement not to fore- 
close, alleging that  the debt was long past due and unpaid after repeated 
demands; that the foreclosure sale was duly advertised by John  C. Sikes, 
the trustee, and sale had on 1 4  October, 1929, a t  mhicl-. sale defendant 
bid off the land for the amount of his debt. 

Dcfmdnnt further set up  the three-ycar statute of limitations. 
I n  reply, plaintiff alleged that  his dclay in bringing suit was due to 

the repeatcd promises of defendant to reconvey the land to plaintiff, and 
that dcfendant v s s  thereby estopped to plead the statute of limitations. 

Tlic plaintiff testified substantially in accord with his allegations. 
At the close of plaintiff's evidence motion for nonsuit was sustained, and 
from judgnlent dismissing the action plaintiff appealed. 

J. D. X ~ C a l l  and Carswell & Erv in  for  plaintif, appei'lant. 
IT7. 8. Love and Sfelcart & Bobbitt for  defendant, appsllee. 

D ~ v r s ,  J. Plaintiff bases his action upon the alleged breach of an 
agreement to delay the foreclosure of a deed of trust long i11 default. 

The]-e being no consideration for the proinise to extend the time for 
foreclosure, i t  will not support a contract enforceable in law, or give 
g r o u ~ ~ d  for all action for damages for its breach. Cromtartie .t.. Luutbe~ 
Co., 173 IV. C., 712; Jackson v. Bank, 203 K. C., 357. 
-1 lnoniise is not binding in law if founded solely on a consideration 

which the law liolds insufficient to create a legal obligation. Hatchell 
v. Odojm, 19 N. C., 302; Villiams v. Chevrolet C'o., 209 \J. C., 29. 

The  breach of contract is alleged to ha re  occurred i11 October, 1029, 
and, more than three years having elapsed before suit WAS instituted, i t  
~ r o u l d  seen1 plnintifl's cause of action was barred by the statute of limita- 
tions; nor is the evidence sufficient to show that  defendmt is estopped 
to plead the statute, under the rule laid dovn in Oliver ,:. Fidelity Co., 
176 N. C., 508; MeIntosh Prac.  & Proc., sec. 130; Bryanf z'. XrU~im,  
208 x. C., 112. 
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Plaintiff complains that  he did not receive personal notification of the 
foreclosure sale, but there was no evidence that  the provisions of the 
deed of trust or of the statute, with respect to advertisement, vere  not 
fully complied with. 

Plaintiff does not base his action upon breach of par01 contract to 
convey the land to him. But  this would not avail him, for the alleged 
prornise is denied, and i t  would not bc necessary for the defendant to 
specifically plead the statute of frauds to render the evidence incompetent 
to prove the contract. Winders  v. Hill, 144 N. C., 614; Clegg v. Bishop,  
188 N.  C., 564. 

The motion for judgment of nousuit was propcrly snstaincd, and the 
judgment is 

Affirmed. 

STATE v. BRADY LAURENCE.  

(Filed 25 November, 1936.) 
Criminal Law L & 

Where a defendant fails to make out and serve statement of case on 
appeal within the time allowed, he loses his right to prosecute the appeal, 
and the motion of the State to docket and dismiss must be allowed, but 
where the life of defendant is at stake this will he done only when no 
error appears on the face of the record proper. 

MOTIOK by the State to docket arid dismiss appeal by defendant from 
Shaw,  Emergency Judge,  at Auguat Term, 1936, of IBEDELL. Appeal 
dismissed. 

Attorney-Grneral Seawell and Assistant Llttorne!l-General Xc-l lul lan 
for the State .  

S o  counsel for defendant. 

DEVIS, J. At  the August Tcrm, 1936, of the Superior Court of 
Iredell County, said term beginning 3 August, Brady Laurence was tried 
upon indictment charging him with the murder of one E. Clyde Ervin. 
The jury returned a verdict of guilty of murder in the first degree, and 
thereupon sentence of death was pronounced by the court. The dcfend- 
ant  gave notice of appeal to the Supreme Court and was allowed thirty 
days within which to  serve statement of case on appeal. Xothing has 
been done towards perfecting the appeal. The time allowed for serving 
statement of case has long since expired. S.  v. Xoore ,  ante, 459. 

The prisoner, having failed to make out and serve statement of case on 
appeal, lias lost his right to prosecute his appeal, and the motion of the 
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S t a t e  to  docket and  dismiss mus t  be allowed. Howelrer, this  being a 
case i n  which the  life of the  prisoner is involved, we have  examined the 
record to see if 3ny error  appears  dn t h e  face of the record. T h e  ex- 

aminat ion reveals no error. S. v. Williums, 208 N. C., 352; S. v. 
Iiinyon, n n f e ,  294. 

Appeal  dismissed. 

STATE v. ATLANTIC ICE & COAL COMPANY, TRADING AS CRYSTAL 
ICE $ COBL COMPANY. 

(Filed 25 Sovember, 1936.) 

Criminal Law I j-On motion t o  nonsuit, a l l  incriminating evidence on 
wliole record i s  t o  be considered in light most favorable t o  t h e  State. 

On a motion to nonsuit in a criminal prosecution, all the incriminating 
evidence on the whole record is to be taken in its most favorable light for 
the State, and only the incriminating evidence should 11e considered, and 
the State is entitled to every reasonable inference therefrom and every 
reasonable intendment thereon. C. S., 4643. 

Criminal Law I i- 
The competency, admissibility, and sufficiency of e~ idence  is for the 

court to determine, the weight, effect, and credibility is for the jury. 

Criminal Law L f- 
Where a defendant is  convicted on two counts of equal gravity and 

punishment, and no error is found in regard to the trial on one of the 
counts, exceptions not affecting such count, but relating solely to the other 
count need not be considered, since error, if any, in  regard thereto would 
be immaterial. 

Criminal Law I k- 
Where a verdict of guilty specifically refers to some of the counts, but 

not to all, i t  amounts to a n  acquittal on the counts not referred to. 

Monopolies A a: Statutes  A d-C. S., 2563 (3) , relating t o  monopolies, 
held constitutional and  not  void for  indefiniteness. 

C. S., 2363 ( 3 ) ,  suficiently defines the offense therein prohibited as  the 
willful destruction or undertaking to destroy the business of any oppon- 
ent or business rival in the State with the purpose or intention of attempt- 
ing to fix the price of anything of value when competition is removed, 
and the statute is constitutional and clear and is  not loid for indefinite- 
ness, the State having the power to regulate discriminatory sales unless 
the statute contraveues the Federal Constitution. 

Monopolies C +Evidence of defendant's violation of C .  S., 2563 (3), 
held sufficient t o  be submitted t o  t h e  jury. 

Evidence that defendant, a foreign corporation, operated coal yards in 
several cities of this State, that in one of its yards i t  put down the price 
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of coal below the cost of handling, and that  its manager, nhen advised 
by the secretary of the coal dealers' association of the city that  its prac- 
tices would be ruinous to other dealers in the city, replied that i t  had to 
sell the tonnage in that  city and that  there were too many coal dealers 
operating in the city anyway, that its prices in  the city mere lower than 
its prices in another city in the State, that  by so cutting its price it  
doubled its volume of business in the city, and that  it  sold almost three 
times the tonnage of its largest competitor, with other direct and circum- 
stantial evidence, is held sufficient to be submitted to the jury on the 
issue of defendant's violation of C. S., 2563 ( 3 ) ,  the question of whether 
defendant willfully undertook to injure its competitors' businesses and 
intended to raise the price of coal after competition had been rc,moved 
being for the jury to determine from all the facts and circumstances 
adduced a t  the trial, and defendant's motion to nonsuit I n s  correctly 
denied. N. C. Constitution, Art. I ,  sees. 7. 31. 

Criminal Law G i-Coal dealer of long experience held competent t o  
give opinion as t o  cost of handling coal. 

I n  this prosecution for violation of C. S., 2563 ( 3 ) .  relating to monopo- 
lies, the State was allowed to introduce the testimony of coal dealers in 
the same city as  to the cost of handling coal, the opinion testimony being 
based upon complicated and detailed facts relating to costs of buying, 
shipping, trucking, handling, shrinkage, labor, repairs, etc., the witnesses 
having had years of experience in operating their respective businesses in 
the city. Held:  The witnesses were experts and their opinion testimony 
was competent and was properly received in evidence. 

Where expert testimony is admitted in  evidence, it  will be presumed 
that the court made a preliminary finding that the witnesses were experts. 
or that such finding was waived, and an exception to the testimony for 
that  the record fails to show such preliminary finding cannot be sustained. 

Monopolies C c-Instruction i n  th i s  prosecution for  violation of C. S., 
2563 (3), held without error. 

I n  a prosecution for violating C. S., 2563 ( 3 ) ,  relating to  monopolies, 
a n  instruction that  a person violates this section if he lowers the price of 
the product in question for the purpose of injuring or destroying com- 
petitors, and then, after competition is removed, he sells a t  a higher price 
to the detriment of the pbblic, is held without error. 

10. Same: Criminal Law A c-Instruction defining willfulness held with- 
o u t  error. 

In  this prosecution for violation of C. S., 2563 (3) ,  relating to mouopo- 
lies, the court's instruction defining the element of willfulness in injuring 
the business of competitors that willful means the wrongful doing of an 
act without justification or excuse, is 7~eld  a correct definition of willful- 
ness as  used in criminal statutes, nor will the court's failure to explain 
the meaning of "justification" as  used in the instruction be held for error 
in  the absence of a request for special instructions, it  appearing that else- 
where in the charge the court, in effect, explained the word by charging 
that defendant could not be found guilty unless defendant intended to 
injure its competitors and fix prices after competition was removed. 
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11. Criminal Lam I g- 
The failure of the court to elaborate on a subordinate feature of the 

charge will not be held for error in the absence of a request for special 
instructions. 

12. Same-- 
The charge in this case he ld  not to impinge on C. S., 564, it appearing 

that the court, in a clear and logical way, set forth the facts and gave the 
contentions of both parties in a fair manner, and charge'l the law applica- 
ble to the facts and clearly defined "reasonable doubt." 

STACY, C. J., dissents. 

I ~ P I ~ E A L  by defendant from C l e m e n t ,  J., and a jury, al, J anua ry  Term, 
1936, of FORSYTH. N O  error. 

The  defendant was indicted under the following bill of indictment: 
"The jurors for the State, upon their oath present, that  the Atlantic Ice 
& Coal Company, a corporation organized and existing in the State of 
Georgia and doing business in the city of TVinston.Salem, Forsyth 
County, on or about the 14th day of November, 1935, with force and 
arms, a t  and in the county aforesaid, unlawfully, willfully did under- 
take to destroy and injure the business of Consumers Coal Corp., George 
Agee, Barnes Coal Co., Carroll Coal Co., Dixie Coal Co., Drew cF: Tolley, 
Mirinis Coal Co., Realty Bond Coal Co., Service Coal Co., and I. C. 
Yates Fuel  Co., and others, the opponents and business rivals of the said 
Atlantic Ice  & Coal Company, lnc., in the State of Rorth Carolina, 
with {he  purpose and intention of attempting to fix the price of coal, a 
comn~odity of value, when the competition is remored in violation of 
section 2563, subsection 3, of the Consolidated Statutes, against the form 
of the statute in such case made and provided and against the peace and 
dignity of the State. And the jurors aforesaid, upon their oath, do 
fur thr r  present, That  the Atlantic Ice & Coal Company, a corporation 
organized 'and existing in the State of Georgia and doin,; business in the 
city of Winston-Salem, Forsyth County, on or about the 14th day of 
November, 1935, with force and arms, a t  and in the county aforesaid, 
unlawfully, willfully did buy and sell within the State, through its agent, 
E. W. Goodman, coal, a thing of value, which is sold and bought in the 
State of Nor th  Carolina, to injure and destroy the busincss of Consumers 
Coal Corp., George Agee, Barnes Coal Co., Carroll Coal Co., Dixie Coal 
Co., Drew & Tolley, Minnis Coal Co., Realty Bond Coal Co., Service 
Coal Go., and I. C. Yates Fuel  Co., and others, the rivals and opponents 
of Atlantic I ce  & Coal Company, by lowering the price of said coal sold, 
so low as to leave an unreasonable and inadequate profit for a time with 
the purpose of increasing the profit on the business when such rivals and 
opponents are driven out of business or the business of said opponents is 
injuwd in violation of section 2563, subsection 4, of Consolidated Stat-  
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utes, against the form of the statute in such case made and prox-itlcd and - 

against the peace and dignity of the State. And the jurors, aforesaid, 
upon their oath do further present, That  the Atlantic Ice  & Coal Com- 
pany, a corporation organized and existing in  the State of Georgia and 
doing business in the city of Winston-Salem, Forspth County, on or 
 bout the 14th day of November, 1935, with force and arms, at and ill 
the county aforesaid, who deals i n  coal, a thing of value, within the State 
of Pu'orth Carolina, did unlawfully and willfully sell, a t  and in the city 
of Tinston-Salem, a place where there is competition, said coal a t  :I 

price lower than is charged by said Atlantic Ice 8: Coal Company for 
the same thing, to wi t :  the same or similar coal a t  another place, to wit :  
i n  the city of Charlotte, North Carolina, where there is not good and 
sufficient reason, on account of transportation or the expense of doing 
business, for charging less a t  the one place than the other, v i t h  the view 
of injuring the business of Consunlers Coal Corp., George Agee, Barnes 
Coal Co., Carroll Coal Co., Dixie Coal Co., Drew 8: Tolley, If innis Coal 
Co., Realty Bond Coal Co., Service Coal Co., and I. C. Tates Fuel  Co., 
and others, r irals  and opponents of Atlantic Ice & Coal Company, 
against the form of the statute in  such case made and provided and 
against the peace and dignity of the State. GWYK, Solicitor." 

I t  is stipulated by the defendant that  the Atlantic Ice & Coal Company 
is a corporation, organized and existing under the laws of the State of 
Georgia. It is  further stipulated that  the Atlantic Ice  &- Coal Company 
does business in the city of Winston-Salem, under the trade name of 
"Crystal Ice  65 Coal Company," and tha t  the Crystal Ice &. Coal Com- 
pany is not a corporation. 

A motion to quash was sustained as to  the second count, on the ground 
that  subsection 4 of C. S., 2563, was so indefinite that  its enforcement 
would violate the due process clause of the Federal and State constitu- 
tions. Judgment as of nonsuit was rendered as to the defendant Good- 
man, manager of the Crystal I ce  &- Coal Company, and the corporate 
defendant was tried only upon the first and third counts. The  defendant 
entered a plea of not guilty. The  jury returned a verdict of guilty 
upon both of those counts, and the defendant company was fined $1,000 
and costs. 

The defendant made numerous exceptions and assignments of error, 
and appealed to  the Supreme Court. The  material ones and necessary 
facts mill be set forth in the opinion. 

Attorney-General Seawell and Assistant Attorneys-General AIcMuZlan 
and Bruton, and W.  T. Wilson for the State. 

W .  M.  Hendren and W.  P. Sandridge, Jr., of Xanly, flendren & 
Wornble for defendant. 
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STATE Q. COAL Co. 

CLARKSON, J. The defendant, a t  the close of the Stale's evidence and 
a t  the close of all the evidence n~oved to dismiss the action or for judg- 
ment of nonsuit. C. S., 4643. The  court below denied the motions, and 
in this we can see no error. Was there sufficient evidenc'e of defendant's 
guilt to be submitted to the ju ry?  We think so. 

'"n motion to dismiss or judgment of nonsuit, the evidence is to be 
taken i n  the light most favorable to the State, and i t  i3 entitled to the 
benefit of every reasonable intendment upon the evidence and every 
reasonable inference to be drawn therefrom. 'An exception to a motion 
to disiniss in a crinliiial action taken after the close of the State's evi- 
dence, and renewed by defendant after the close of his own evidence, 
does not confine the appeal to the State's evidence alone, and a convic- 
tion mill be sustained under the second exception if there is  any evidence 
on the whole record of the defendant's guilt.' S. v. Earp,  196 N.  C., a t  
p. 166. See 8. c. Carlsolz, 171 N .  C., 818; S. v. Sigmon, 190 N. C., 684. 
The evidence favorable alone to the State is considered-defendant's 
evidence is discarded. S. v. Utley,  126 N .  C., 997. The  competency, 
admissibility, and sufficiency of evidence is for the court to determine, 
the w i g h t ,  effect, and credibility is for the jury. S. 7,. Utley,  supra; 
S. v. Blackwelder, 182 K. C., 899." 8. v. Lawrence, 196 3. C., 562 
(564). 

N. (I. Code, 1935 (Michie), see. 2559, is as follows: '*Every contract, 
combination in  the form of trust or otherwise, or conspiracy in restraint 
of trade or commerce in  the State of Kor th  Carolina is hereby declared 
to be illegal. Every person or corporation who shall make any such 
contract expressly, or shall knowingly be a party thereto by implication, 
or who shall engage in any such combination or conspiracy, shall be 
guilty of a misdemeanor, and upon conviction thereof such person shall 
be fined or imprisoned, or both, in the discretion of the court, whether 
such person entered into such contract individually or as an  agent repre- 
senting a corporation, and such corporation shall be fined in the discre- 
tion of the court not less than one thousand dollars." 

Section 2663: "In addition to the matters and things hereinbefore 
declared to be illegal, the following acts are declared to be unlawful, 
that  is, for any person, firm, corporation, or associatjon, directly or 
indirectly, to do or to ha re  any contract, express or kno~vingly implied, 
to do any of the acts or things specified in any of the su1)sections of this 
section. . . . ( 3 )  T o  willfully destroy or injure, crr undertake to 
destroy or injure, the business of any opponent or business rival in the 
State of S o r t h  Carolina with the purpose or intention of attempting to 
fix the price of anything of value when the competition is removed. 
(4)  Who, directly or indirectly, buys or sells v i th in  the State, through 
himself or itself, or through any agent of any kind, or as agent or princi- 
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pal, or together with or through any allied, subsidiary, or deperldeilt per- 
son, firm, corporation, or association, any article or thing of value which 
is sold or bought in the State to injure or destroy or undertake to injure 
or destroy the business of any rival or opponent, by lowering the price 
of any article or thing of value sold, so low, or by raising the price of 
any article or thing of value bought, so high as to  leave an  unreasonable 
or i nadqua te  profit for a time, with the purpose of increasing the profit 
on the business uhen such rival or opponent is driven out of business, 
or his or i ts  business is injured. ( 5 )  Who deals in any thing of value 
within the State of S o r t h  Carolina, to give away or sell, a t  a place where 
there is  competition, such thing of value a t  a price lower than is charged 
by such person, firm, corporation, or association for the same thing a t  
another place, where there is not good and sufficient reason, on account 
of transportation or the expense of doing business, for charging less at 
the one place than a t  the other, with the view of injuring the business 
of another." 

Section 2564: "Any corporation, either as agent or principal, violat- 
ing any of the provisions of preceding section shall be p i l t y  of a mis- 
demeanor, and such corporation shall, upon conviction, be fined not less 
than one thousand dollars for each and erery offense, and any person, 
whether acting for himself or as officer of any corporation or person 
violating any of the provisions of this chapter, shall be guilty of a mis- 
demeanor, and, upon conviction, shall be fined or imprisoned, or both, in 
the discretion of the court." 

Section 2566: "Where the things prohibited in this chapter are con- 
tinuous, then, i n  such event, after the first violation of any of the provi- 
sions hereof, each week that  the violation of such provision shall continue 
shall be a separate offense." 

Constitution of North Carolina, Art. I, see. 7, is as follows: "No 
man or set of men are entitled to exclusire or separate emoluments or 
privileges from the community but i n  consideration of public service." 

Section 31:  '(Perpetuities and monopolies are contrary to the genius 
of a free state and ought not to be allowed." 

One of the best definitions of "monopoly" which can be found is in 
Black's Law Dictionary (3d Ed.) ,  p. 1208 : "A monopoly consists i n  the 
ownership or control of so large a par t  of the market supply or output 
of a given commodity as to stifle competition, restrict the freedom of 
commerce, and give the monopolist control over prices," citing a long 
list of authorities. 

The  word "monopoly" is defined in  Commonwealth v. Dyer, 243 Mass., 
472: " In  the modern and wider sense monopoly denotes a combination, 
organization, or entity so extensire and unified that  it; tendency is  to 
suppress competition, to acquire a dominance in the market, and to 
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secure the power to control prices to the public harm with respect to any 
comrnotlitp which people are under a practical compulsion to buy." 

Rrgulating discriminatory sales made within the State for the purpose 
of destroying competition is within the lrgislative power of the State, 
unlcss tlie statute conflicts with the Constitution of the United States. 
Central Lumber Co. v. State  of South Daliofa, 226 U.  E. ,  157. 

I n  Fletcher's Cyc. Corporations (Permanent Ed . ) ,  Vol. 10, ch. 5 6 ,  
part of sec. 5016, p. 850, it is said:  "Ruinous competition by lo\\-ering 
priccs has been recognized as an  illegal medium of eliminating weaker 
competitors," citing many authorities. Porto Rican  d m e r .  Tobacco Co. 
v. d m e r .  Tobacco Co., 30 Fed. Reporter, 234 (236) ; Siandard Oil Co. 
a.  U.  S., 921 1'. S., 1 ;  U .  S. v. Amcr .  Tobacco Co., 221 U .  S., 106. 

Tl'harton's Criminal Lam, Vol. 3, 12th Ed.  (1932), see. 2230, is as 
follons: "In the closing years of the 19th century and early part  of the 
20t11, statutes were enacted in nearly all stntes and by Congress with a 
dcsign to restrain the evils of complete rr1011opoly. This class of laws 
has been sustairied in  principle as to both ciril and rriminal features. 
They were leveled a t  contracts, comb inn ti on^, and conspiracies i n  re- 
straint of trade that had been declared to be against ?ublic policy and 
void under the common law before the passage of such new statutes. 
The  language of the statutes nerd be suppleme~~ted by allegations as to 
the facts. Conspiracy to combine as well as the actual coijperation to 
monopolize is forbidden. The exaction of excessive pr  ces upon the sale 
of necessaries was forbidden in the United States as in various countries 
during the World War.  The  criminal part  of the act failed for indefi- 
niteness." 

Chief Jusfice W h i t e ,  i n  Standard Oil Co. v. United States, 221 U. S., 
1 (a t  p. 58), says for the Court:  "Without going into detail, and but 
very briefly surreying the whole field, i t  may be with accuracy said that  
the dread of enhancement of prices and of other wrongs which it  was 
thought would flow from the undue limitation on competitive conditions, 
caused by contracts or other acts of individuals or corporations, led, as 
a matter of public policy to the prohibition, or treating as illegal all 
contracts or acts which were unreasonably restrictive of competitive con- 
ditions, either from tlie nature or character of the ccntract or act, or 
where t h e  surrounding circumstances were such as to justify the con- 
clusion that  they had not been entered into or performed with the legiti- 
mate purpose of reasonably forwarding personal interel3t and developing 
trade, but, on the contrary, were of such character as to give rise to the 
inference or presumption that  they had been entered into or done with 
the intent to do wrong to the general public and to limit the riglit of 
indi~iduals ,  thus restraining the free flow of commerce and tending to 
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bring about the evils, such as enhancement of prices, which were con- 
sidered to be against public policy." 8. 21. Craft, 168 N. C., 208 (210- 
211). 

The  defendant was tried on the 1st and 3d counts i n  the bill of indict- 
ment and conxicted on both. 

I n  S. v. Toole, 106 N. C., 736 (738-9), it  is said:  "There having been 
a general verdict of guilty on two counts, for offenses punishable alike, 
i t  is immaterial to consider, as to the other count, whether there was 
error committed or not, unless i t  was such error as might or could effect 
the verdict of guilty on the second count. . . . I f  i t  is a general 
verdict of guilty upon an indictment containing several counts, charging 
offenses of the same grade, and punishable alike, thc verdict upon any 
one, if ralid, supports the judgment, and it is immaterial that the verdict 
as to the other counts is not good, either by reason of defective counts, or 
by the admission of incompetent eridence, or gir ing objectionable in- 
structions as to such other counts, provided the errors complained of do 
not affect the valid verdict rendered on this count." 8. v. Xewton, 207 
N. C., 323 (328). 

Where a verdict refers to only one of several counts in an  indictment, 
it  amounts to a n  acquittal upon counts not referred to. 8. v. Hampton, 
ante, 283 (284). 

We will consider only the count on which defendant was convicted. 
C. S., 2563 (3 ) )  supra. The ingredients (1) to willfully destroy or 
injure, or undertake to destroy or injure;  (2 )  the business of any oppon- 
ent or business rival in the State of North Carolina; ( 3 )  with the pur- 
pose or intention of attempting to fix the price of anything of value; 
(4) when the competition is removed. 

I t  is well settled in this jurisdiction that  an  act may be void for uncer- 
tainty, vagueness, or indefiniteness. S .  v. Xorrison, ante, 117 (120-1). 

I n  Nash v. United States, 229 U .  S., 373 (377), we find: "But, apar t  
from the common law as to restraint of trade thus taken up by the 
statute, the law is full of instances where a man's fate depends on his 
estimating rightly, that is, as the jury subsequently estimates it, some 
matter of degree. I f  his judgment is  wrong, not only may he  incur a 
fine or short imprisonment," etc. At  page 378, citing authorities: "As 
to  the suggestion that  the matters alleged to have been contemplated 
would not have constituted a n  offense if they had been done, it is enough 
to say that  some of them conceivably might have been adequate to accom- 
plish the result, and that  the intent alleged would convert what on their 
face might be no more than ordinary acts of competition or the small 
dishonesties of trade into a conspiracy of wider scope, as has been ex- 
plained more than once." 
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We think the act not uncertain, vague, or indefinite. The  statute is  
clear and not ambiguous, and we think constitutional. 

Let us now examine the evidence to see if i t  was sujEcient to be sub- 
mitted to the jury. 

(1) T h e  Atlantic Ice  S: Coal Company is (T /A)  trading as  the 
Crystal Ice & Coal Company in Winston-Salem, N. ( 2 .  The Atlantic 
Ice  6: Coal Company has about fifty different branches scattered orer 
seven Southern States. I t  is managed by an  Atlanta board of directors, 
of which F. TIr. Beazley is president, and high officials i n  banks and 
service corporations. The  company does business in  Charlotte, Lexing- 
ton, Salisbury, Albemarle, Statesrille, Spencer, and other places in 
Sort11 Carolina. I t  does a n  ice and coal business in W..nston-Salem and 
is the largest dealer i n  coal. There are some twenty-fil-e coal dealers i n  
Winston-Salem. E. W. Goodman was manager of the Winston-Salem 
branch of the Atlantic Ice 6: Coal Company. 

( 2 )  J. R. Tolley, a witness for the State, testified, in p a r t :  "I talked 
n i t h  Mr. Beazley orer the telephone. I asked him if it was his instruc- 
tions to sell coal a t  the prices Nr. Goodman had quoted me and he said 
that  it was. I told him these prices were below cost and I did not see 
how anyone could sell a t  those prices. H e  said what he wanted to do 
was to  get more tonnage here. 1 asked him if there was anything we 
could do to bring about a n  adjustment, whether there was anything the 
coal dealers had done to cause him to take such steps as that. H e  said i t  
was not. I asked him if there was anything we could do to cause an  
adjustment so he could step his prices u p  to where ~ v ?  could compete. 
H e  said there wasn't. I told him we couldn't compete and stay in  busi- 
ness. I told him there were a lot of small dealers who could not compete 
with these prices; and if we met his prices we would be put  out of busi- 
ness, and if we didn't meet them he  would get the majority of the busi- 
ness and that  would decrease our business. H e  said mhat they wanted 
was tonnage, and there mere too many coal dealers in Winston-Salem 
anyhow. This  conversation was on the afternoon of tl:e same day that  
Mr. Goodman told me he was going to cut the prices, that  was 7 Kovem- 
ber, 1933, the day before the prices were cut. I am president of the 
Retail Coal Association. I n  the telephone conversation I told Mr. 
Beazley that  we could not meet his prices and stay in business, and if 
we did not meet his prices i t  would decrease our business so we could 
not stay in business and that  there mere a lot of small coal dealers here. 
I also told him they depended on nothing but a living out of the coal 
business, and i t  just meant meat and bread to them, arid if he couldn't 
think of the human side and adjust things so that  me might operate and 
make a living. H e  stated he didn't thirlli what he was doing was 
hurting anybody; that  what he wanted was tonnage and that  was what 
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he lras going to hare, and there were too many coal dealers in Winston- 
Salem, anyhow." 

(3)  T.  TV. Minnis testified, in pa r t :  "I am connected with the Minnis 
Coal Company, ~r l i ich  has been in business in  Winston-Salem since 
October, 1930. I hare  been in tlie coal business in  Winston-Salem 
since 1914, ni t l i  the esception of two years. . . . I had a conversa- 
tion ni th  Mr. Goodman, n h o  is ni:inager of the Winston-Salem plant 
in August. 193.3. I talked to Mr. Goodman about general business con- 
tlltion.: in the tonn. I told hin1 1 n n s  losing some business on account 
of being undersold. I Ie  said, 'Somc~tliing is liable to break loose here 
some t l v  and nhen it is  over n i t h  tlicre n.oii't be so many coal dealers 
in town as there are now.'" 

( 4 )  The cut by the Atlantic Ice ck Coal Company went into effect 
on S Kovemher, 1933. A t  the t im.  the advertisement of the rut  pub- 
li.hed in tlie Tinston-Salem papers cost $696.00. The defendant, after 
the price-cut in Sorember.  193.3, sold 4,193 tons of coal against 2,044 
tons in So~embc. r ,  1934. I n  December, 1933, defendant sold 6,322 tons 
of coal against 2,936 tons in December, 1934. 

(5 )  Allthough a member of the Retail Coal Association, which con- 
sists of practically all the coal dealers in Winston-Salcm, Goodman did 
not discuss with the coal dealers the change of policy. 

( 6 )  Higher prices in Charlotte t l im  in Winston-Salem. 
( 7 )  Tlie defendant's rolume amounts to some tncnty thousand tons a 

year. The  nest largest dealer sells from selen thousand to eight thou- 
sand ton<, the others selling from one thousand to fiftecn hundred tons 
per p a r .  

( 8 )  J. R. Tollcy stated that lle had tried to persuade Mr. Goodman 
and Mr. Beazley, president of tlie company, not to make this cut. There 
n a s  other eriderice, direct and circumstantial. 

J. R. Tolley testified: ('1 hnxe been a coal dealer in Winston-Salem 
about niue and one-half years and am familiar nit11 the coal business in 
this city. I know approsinlately n h a t  i t  costs me to handle coal. I 
am familiar ni t l i  the equipment used in handling coal and the general 
espenses of handling coal in Wi~~ston-Salem. Q. State to his Honor and 
the jury whether or not in your opinion coal may be handled a t  a profit 
in Winston-Salem a t  the published prices of the Atlantic Ice E; Coal 
Comp:m,~', priccs I i a ~ i n g  been published since S Sorember.  Ans. : No, 
sir. Q. 1 understand by that, then, in your opinion, those prices are 
below the costs of handling? ,Ins. : Yes, sir. Q. How much below? 
Ans. : I would say they nould  ha^ e to get at least on some of those 
grades, selling, h a r e  to get from $1.00 to $1.50 more than what they are 
getting nould be a t  cost." The defendant excepted and assigned error. 
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There was much evidence along this same line, to which the defendant 
excepted and assigned error-none of them can be sustained. 

I n  B 1 4 t  v. R. R., 1-18 N. C. ,37  (41),  is the following : " 5  Encyc. Ev., 
G54, summarizes the decisions thus:  'The exception to the general rule 
that witnesses cannot give opinions is not confined to the evidence of 
experts testifying on subjects requiring spevial lino~vledge, skill, or learn- 
ing, but it includes the evidence of common observers testifying the 
results of their observations made a t  the time in regard to common 
appearances, facts, and conditions which ca~lnot be reproduced and made 
palpable to the jury,' citing, among other cases, S, v. Edwards,  112 
S. C., 901. This is a clear statement of vell  settled principle, and is a 
common-sense restriction which keeps the wise general rule as to 'opinion' 
and (expert' evidence from degenerating into absurdity." Kepley v. 
I i i r k .  191 S. C., 690 (694). 

"Where an  inference is so usual, natural, or instinctive as to accord 
v i t h  general experience, its statement is received as sul~stantially one of 
fact--part of the coinmon stock of knowledge." 22 C. J., p. 530, citing 
numerous Korth Carolina cases. 

I n  the instant ease, since the witnesses w r e  coal dealers of long stand- 
ing in Winston-Salem, and since they had had long ctxperience in the 
coal business there, and were in close touch with conditions, and hence 
were acquainted with the detailed and complicated facts relating to costs 
of buying coal from the mines, shippirq, trucking, handling, shrinkage, 
labor, rcpairs, etc., they were qualified as experts, a r d  their opinions 
mere properly received. Belding v. Archer., 131 K. C., 287; D a v e n p o ~ t  
v. S o r f o l k  R. R., 148 N. C., 287; J i a y  Co. v. Shoe Co., 186 N. C., 144. 
See 22 Corpus Juris ,  page G80; 3 Chamberlayne Evi~lence, page 2383. 
S o r  will the admissions of the opinions of the coal dealers constitute 
error for the reason that the record does not show thai; the court below 
made a preliminary finding that  they xvere experts. Where expert testi- 
mony is admitted in evidence, the presumption is that  the preliminary 
finding was made, or that  the point was waived. S. v. Gray, 180 X. C., 
697 ;  8. v. Hightower,  187 N. C., 307; S h u ~  a. IIandl,? Co., 188 S. C., 
222. 

The  defendant, on its motions to nonsuit, stated in ib s  brief: "Unless 
the evidence establishes beyond a reasonable doubt that the defendant 
had formed a purpose to monopolize the coal business in Winston-Salem 
and 'willfully' undertoolr to 'injure' its competitors, the verdict is with- 
out support in law and fact, and, thcrefore, must be set aside." We 
cannot so hold. We think there was sufficient evidence to be submitted 
to the jury that defendant came within the above clear statement of the 
controversy. 
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I t  goes without saying that reducing the price of coal to the consumer 
below what the defendant paid for same, with the other evidence above 
set forth, is sufficient evidence to be submitted to the jury that  defendant 
fornietl a purpo.ce to monopolize, and villfully ui~dertook to injure its 
competitors. I n  fact, the sales for Xorember and December, 1935, 
doubled its sales for the same months of the previous year. The defend- 
ant's president himself said : "In the spirit of fairness, I will have to 
admit that  might possibly have the efl'ect of reducing the iiurnber of 
coal dealers." 

Tlie court below charged the jury:  "The defendant is inclictecl for 
riolating certain sections of chapter 53 of the Public Laws of 1913, and 
the amendments thereto. Tlie t u o  sections involvcd are as follows: 
I t  prohibits the defendant from doing the following things : 'To willfully 
destroy or injure, or undertake to destroy or injure, the business of any 
opponcnt or business r i ra l  in the Statc of North Carolina ~ v i t l ~  the 
purpose or intention of attempting to fix the price of anything of ralue 
nlien the competition is removed.' The Statc in that  count in the bill 
chxges  this defendant with attempting to injure the business of oppon- 
ents by reducing the price of coal and then raising the price after the 
competition has been destroyed. The statute says 'with the purpose or 
intention of attempting to fix tlie price of anything of value when the 
competition is removed.' That  is one charge." Then the other section 
is set forth, but is not necessary to be considered, as the judgment nil1 be 
sustaii~ed if correct oil tlie abore section. 

T l ~ c  court then set f x t h  the entire eridence in detail: "The State 
contends from this testimony you sliould be satisfied beyond a reason- 
able doubt that  the defenclant lowered liis prices and that i n  doing so 
its purpose 11-as to get rid of its competitors, and after putting its prices 
tlonn and getting rid of them, it was its purpose or intention to increase 
the prices. . . . S o r ,  gentlemen, a person may sell his coal for 
wl ia te~er  he wants to unless he does it for the purpose prohibited bx this 
statute. There are no two merchants in the town, probably, who sell 
t no  articles a t  the same price. A merchant may sell his merchandise 
for ten, twenty-five, fifty, or a hundred per cent profit. H e  may sell it 
for less than i t  costs. There is no law against that. ( H e  does violate 
the law if he sells under this section, if he lowers the price of the proti- 
uct sold for the purpose of injuring or destroying his competitors, and 
after liis competitors had been gotten out of the way, then he raises his 
price so that  he sells his coal a t  a higher price to the detriment of the 
public. That  ~ o u l d  be a violation of the law.)" T o  the above portion 
of the charge in parcntheses, defendant excepts and assigns error. Tak- 
ing the charge as a \\hole, i t  clearly defines the offense. I n  fact, the 
language of the act is  so simple that "He that runs may read" (Cowper). 
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I f  defendant desired the court to charge more in  detail, or on a subordi- 
nate feature, it  should have requested the court to dc so under proper 
prayer for instructions. I t  is almost too well settled in  this jurisdic- 
tion to cite authorities. S.  v. Johnson, 193 N .  C., 701 (703). The  
exception and assignment of error cannot be sustained. 

The court below charged the jury:  "The defendani contends he has 
not violated the law in any respect; that  he lowered his prices because 
lie fclt that  method of doing business would be more profitable than the 
one he was doing; that  in lowering the prices he sold more than twice 
the amount of coal during a given period, and that  ht-b received a small 
profit per ton, but by the quantity sold, i n  the aggregate, he  made more 
mont>y during that  period of time, and tliat he had no intention or no 
purpose of putting other coal dealers out of business, and, i n  raising the 
price, the defendant contends, gentlemen, there is no  evidence offered or 
before you to warrant  you in finding he is guilty of violating this sec- 
tion; that  there is no evidence whatsoever, the defendant contends, that  
he has gotten rid of his competitors and no evidence he will ever get rid 
of them; that  there is no evidence that  he will raise the price of coal, 
and the defendant contends you should not be satisfied beyond a reason- 
able doubt from all this evidence that  is the intention of the defendant, 
that he intends, as the statute says, to d l f u l l y  destroy and injure his 
competitors. (Willfully means the doing of a thing without justifica- 
tion or excuse, the nrongful  doing of an  act without justification or 
excuse. That  is what 'willful' is.)" T o  the portion of the above c l~arge  
in parentlieses, the defendant excepts and msigns error. This cannot be 
sustained. One of the ingredients of the crime is that  it must be willful. 

The defendant says that  is an  incorrect definition of "willful" as used 
in criminal statutes. H e  also says tha t  the court should have defined to 
the jury the meaning of "justification" in the law of monopolies. Deci- 
sions upon the definition of "willful" i n  criminal statutes show the cor- 
rectness of the charge of the court below. S. v. Whitenv ,  93 N .  C., 590 ; 
S. v. Taylor, 175 K. C., 833; S. v. Cook, 207 N. C., 261; Surety Co. v. 
Szdli~>an, 7 Fed. (2d),  608. 

I11 the C'ooil. case, supra, the Court cites and adopts as the correct 
definition of "willful" xhen  it appears in a criminal statute that defini- 
tion which appears in the Whitener case, supra. The  Court says that  
"willful" means the doing of something "intentionally, without just cause 
or legal excuse." The  Court seemed to assume that  such a definition 
was substantially the same as that  given by Justice Aslzc in the Whitener 
case, supra: "The word 'willful,' used in  a statute crc~ating a criminal 
offense, means something more than the intention to do a thing. I t  
implies the doing the act purposely and deliberately, indicating a pur- 
pose to do it, without authority-careless, whether he has the right or 
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not-in ~ i o l a t i o n  of law, and i t  is this which makes the criminal intent, 
vitliout which one cannot be brought within the meaning of a criminal 
statute." 

C'i~tui t  Judge Hand, i n  the Sullican case, supra, goes so f a r  as to 
say:  "The word 'willful,' even in a criniinal statute, means no more 
than that  tlie person charged with the duty knows what he is doing. I t  
d0c.s not mean that, in addition, he must $uppose that  he is breaking 
the law." 

Tlie jury could not hare  bwli mislcd by the failure of the judge to 
explain tlie meaniiig of "justification" in  the law of moaopolies, since 
oh~ious ly  i t  could 0111~- niean ill the instant case that  the defendant 
would be "justified" if he lonercd his prices only to foster his own trade, 
aiid not to injure his competitors nor to rnonopolizc the business. Hence, 
in eifcct, the court did define "justification" n hen i t  charged the jury it 
could not convict, unless it found defendant i n t e ~ ~ d e d  to injure his rivals 
aucl then fix priccs a f tw  competition was rcmo~-ccL I f  tlie defe~lciant 
wanted a fuller explanation, he should have rrquested it. S. v. dinmons, 
204 S. C., 753; S. v. Gore, 207 I\'. C., 6 1 8 ;  8. 2,. Ilendricks, 207 N .  C., 
873. 

The court did not impinge on C. S., > G 1 ,  but in a clear and logical 
way it sr3t forth the facts and gave tlie contentions fair ly on both sides, 
am1 charged the law applicable to the facts. "Beyond a reasonable 
doubt" was charged and clearly defined. 

"The defelitlant, gentlcrnen. is presumed to be innocent of the offense 
n i t h  wliicli it  is charged until cridence is offered tliat satisfies you be- 
yond n reasonable doubt of its guilt. Being satisfied beyond a reason- 
able doubt docs not me:tli beyond all doubt, imaginary doubt, captious 
doubt, or possible doubt, but i t  means a fa i r  cloubt, based upon reason 
a d  conlmon benqe, and growing out of the testimony in tlie case. I t  is 
such a doubt as leaves your mi~ id ,  after you carefully corisider all of the 
testimony, in such n condition that  xou cannot say you have an abiding 
co~ir i t~ t ion  to a moral certainty in the guilt of the defendant. The de- 
fendant is charged here with a criminal offerise. The  law presumt.;j i t  is 
iriilocerit of the offense until the State has offered el iclence or until el i- 
de~icc is offered in the trial of the case that  satisfies vou beyond a reason- 
able doubt of tlie defendant's guilt. The State contends from the evi- 
dence offered in this case you should be satisfied tliat the defendant is 
guilty as charged in tliose couuts in the bill of indictment. The  defend- 
ant contends that  you sllould not." 

Tlie defendant denied the material allegations of the State arid its - 
ex-idence n a s  to the effect that  what it did was a legitimate busi~iess 
venture and in good faith. F. W. Ijeazley, president of the defendant 
company, testified: "I had no intention of injuring our business com- 
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petitors in Winston-Salem by lowering the prices of coal. Our inten- 
tion was just the opposite. W e  felt that  lowering the prices and reduc- 
ing the margin of profit would cause a n  increase in  the sales of coal and 
put us in  a position where me could continue to sell a1 a lower margin 
of profit. TQe certainly had no intention of raising the prices of coal." 

The  evidence, on every aspect of the contentions, p ro  and con, was 
submitted to the jury. They wcre the triers of the facts and adopted 
the State's rersion and rendered a verdic~t tha t  defendant, beyond a 
reasonable doubt, was guilty. I n  the record is a pathetic appeal to the 
president of this gigantic corporation, with 50 largo branches in  ? 
states: "I also told him they depended on nothing bu: a living out of 
the co:ll business and it just meant meat and bread to them, and if he 
couldli't think of the human side and adjust things s3 that  we might 
operate and make a living," and the answer vas,  "What he wanted v a s  
tonnage, and that  was what he was going to get, and there were too 
many coal dealers in Winston-Salem, anyhow." It is the same old 
story. There came to R i m  a man  with a vi thered hand on the Sab- 
bath day to be healed, "And they asked Him,  saying, I s  it lawful to 
heal on the Sabbath day?  that  they might accuse Hirc. S n d  H e  said 
unto them, What  man shall there be among you, that  shall have one 
sheep and if i t  fall into a pit on the Sabbath day, will he not lay hold 
on it, and lift it  ou t?  How much then is a man bettei. than a sheep?" 
I s  a man better than tonnage? The jury, on the charge in  the indict- 
ment and evidence, found the defendant guilty. There l~eing no error in 
law, we cannot disturb the verdict and judgment. 

On  the entire record, we see no prejudicial or reversible error. On a 
trial free from error the defendant has been convicted for violating the 
law of this State. We find 

N o  error. 

STACY, C. J., dissents. 

THOMAS Mi BATTON V. ATLANTIC COAST LINE RAIIZLOAD COMPANY. 

(Filed 25 November, 1936.) 

Master and Servant C a-Employer may not be held liable for failure to 
give injured employee emergency medical attention when employer 
has no actual or  constructive knowledge of the injury. 

Plaintiff employee's first cause of action was predicated upon defendant 
employer's several acts of negligence resulting in plairtiff's injury in a 
fall from a platform while engaged in the performance of his duties as 
flngman on defendant's train late at: night. For a secord cause of action 
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plaintiff alleged that  after his fall  and injury he was left in such llelpless 
condition during the balance of the night until he v a s  discovered by an 
employee of another railroad the next morning, that his absence from his 
train should have been discovered by other employees dn the train before 
the train moved from the station, in that the train should not have moved 
without plaintiff's signal, and that his absence should have been discov- 
ered in like manner a t  every subsequent stop of the train, and tliat i t  was 
defendant's duty to have searched for him and given him medical attcn- 
tion, and that defendant suffered mental anguish and great physical 
injury by reason of his 1o11g exposure to the inclement \venther and his 
failure to receive immediate emergency medical treatment after his 
injury. Held:  Defendant's demurrer to the second cause of action was 
properly sustained, since the complaint does not charge the defendant with 
knowledge, actual or constructive, that plaintiff had been injured and was 
in a helpless condition, the allegations tliat his absence shoultl I m ~ e  been 
discovered raising no  resumption that  his absence was due to injury, 
there being no facts alleged imposing the duty upon defendant or its cm- 
ployees to presume that plaintiff's failure to return to the train was other 
than roluntary. 

APPEAL b~ plaintiff f r o m  Harris, J., a t  August  Term,  1936, of 
HALIF-11;. Affirmed. 

T h i s  is  a n  action to recover damages (1) f o r  personal injur ies  which 
the plaintiff suffered when lie fell  f r o m  a platform i n  the  town of 
TYcltlon, X. C., n h i l e  he n a s  engaged i n  the performance of his duties 
as a n  employee of the defendant ;  and  ( 2 )  f o r  personal injur ies  which 
the plaintiff suffered a f te r  he  had  fallen f rom said platform. 

T h e  plaintiff is  a resident of t h e  ci ty  of Richmond, i n  the S ta te  of 
Virginia .  

T h e  defendant is  a corporation, d u l y  organized a n d  doing business i n  
the S ta te  of Pu'orth Carolina, a s  a common carrier.  I t  owns and  operates 
r a i l n a y  l i i ~ e s  which extend f r o m  the city of Richmond, i n  the  S ta te  of 
Virginia ,  i n  a southerly direction to and through t h e  town of Weldon, 
i n  the  S t a t e  of N o r t h  Carolina. 

T h e  plaintiff is now a n d  h a s  been almost continuously f o r  26 years 
a n  employee of the defendant. H i s  services have been satisfactory to the 
defendant. O n  1 8  Apri l ,  1934, the  plaintiff mas sound i n  mind  and  i n  
body a ~ i t l  n a s  able to perform and  did perform his duties a s  a n  employee 
of the defendant to i ts  satisfaction. 

TKCI cauqes of a&on a re  alleged by the  plaintiff i n  his  complaint in 
this action. 

T h e  facts  alleged as  constituting his  first cause of action a r e  as  follows: 
"-1. On 18 l p r i l ,  1934, t h e  plaintiff, being then engaged i n  the em- 

ployment of the  defendant as  a flagman on i t s  passenger t r a i n  f r o m  
Richmond, T i rg in ia ,  to Florence, South  Carolina, was duly performing 
his duties a s  such flagman when said train, on i t s  southbound t r i p  f rom 
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Richinond to Florence, being engaged in interstate commerce, arrived a t  
the town of Weldon, in the State of North Carolina, a ;  about 2 :I5 a.m. 
When the said train arrived a t  Teldon,  the plaintiff's duty required him 
to leave the train and go to the rear thereof to protect said train, to see 
about the condition of said train a t  the rear thereof, t h ~  condition of the 
marker and lights, and to perform certain necessary duties x i t h  respect 
to the steam valres. 

"I t  had alnays been the custom of defendant's engineel- to stop tlie train 
entirely on the platform with suflicient clearance at the rear thereof that  
passengers and crew could alight safely from all cars to tlle platform, 
and that  members of the train crew could safely walk on said platforni 
to and around the rear of said train in  connection with their duties. 

"On said date and tr ip abore referred to, when the said train a r r i ~ e d  
a t  Weldon, K. C., and the station was announced and the train stopped 
for the disc1i:vgc of its passengers and crew, defendant s engineer negli- 
gently failed to pull his engine f a r  enough south so as to make the rear 
of tlicl t rain stop on the platform a t  the llorth end, but instead negli- 
gently stopped said train at such point that  the rear car of said train 
projecated nortllrwrd beyond the platform and over a high trestle upon 
which said train had come, which said trestle v a s  about 60 feet in 
height above the ground beneath, the projection of said train to the 
north of said platforni exte~iding about 1 2  or 15 fcet. There was no 
guard, barrier, or protection of any kind provided hy lie defendant a t  
tlie north end of said platform to prevent either paswlgers or train 
crew from falling or walking off the sqid north end of t l e  platform, and 
thcre was no l i g l~ t  or warning marker of any kind prorided by tlle 
defendant to indicate to one TI allring nort l~um-d along tlie platform that 
the end of the platform was near, notwithstnntling the duty owed by the 
defendant so to proxide, the only guard and barrier on said platform 
being a na l l  a t  the east side of t l ~ c  platform about 6 feet high to prevent 
persons falling or walking from said platform off the east side, tlle said 
east side of the platform being about 6 feet from the side of tlie t ra in :  
but, as aforesaid, thcre n a s  no guard or barrier at the llorth end, which 
was near the rear of said train, except one upright one-foot board at the 
end of said platforni nest to the lnst wall tl~ereof, leavir g an  open space 
bet wet^^ said board and the train a t  the north end of caid platform of 
about 5 fcet, and eo~lstituting R menace to passengers alighting from 
defcnilant's trains and to the crew alike. 

'(At the time tlic said train arrived a t  Weldon, N. C., i t  was dark and 
rainy, and the north end of the plntform was negligently permitted to be 
unlighted, and while there were small lights along said platform a very 
short distance from the station north~vardly, said lighting did not extend 
a t  the time complained of f a r  enough northwardly to give any light to 
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the north end of said platform, and was insufficient to disclose to passen- 
gers or train crew the proximity of the dangerous opening at the north 
end of said platform. On the occasion complained of, the curtains of 
the rear car i n  said train, ~vhicli was a private car, had been pulled down 
so that  there was no light available from said car. 

"When tlie said train stopped on said platform, the plaintiff, in pur- 
suance of his duties, got off the train a t  the third car from the rear, and, 
assuming that the train had stopped at its custonlary and regular place 
upon the platform, lie wxlked slonly down the east side of the train 
to~vards tlie rear end of tlie train, a t  the north end, examining the train 
as best he could with the light from the small lantern which he had, but 
~vliich was inadqua te  to light the surrounding space. Plaintiff had no 
idea and no reaioli to suspect that  the train projected beyond the plat- 
form, and, rclying upon the custom of the engineer to stop the train a t  
a safe point, he continued slowly to the rear of the train, with his atten- 
tion engrossed upon the performance of his duties as a flagman on 
defendant's train. 

"Suddenly, before he reached the rear of the train, and without any 
fault on his part, and while relying upon the duty of the defendant as 
his employer to furnish him a safe place to perform his regular duties, 
and safe and adequate equipment upon the premises for his protection, 
and relying upon the duty of the engineer to avoid any act of negligence, 
and upon his accustonied course in handling the train in  such manner or 
at such place as vould not be calculated to endanger him while pcrform- 
ing liis duties as a flagman on the train, the plaintiff stepped off the 
north end of the said platform into the open space a t  the end thereof, 
and fell about 60 feet before 11c struck the ground, his  fall being so 
violent that when he struck the ground he made a deep hole in  it, and as 
a result of said fall, caused by the negligent acts and omissions of duty 
by the defendant, the plaintiff n.ns injured in  the manner and to the 
extent hereinafter set out in detail. 

"Before going towards the rear of the train, on the outside thereof and 
on the platform, the plaintiff had tried to go through the rear car, but 
liotnithstanding the fact that  he x7as entitled to have free access to get 
through said car, the same was closed to him and he had to go to the 
rear by way of the platform. I f  said rear car had not been closed to 
him in  such n a y  as prevented free access to and through said rear ear, 
it  noultl l l a ~ e  been possible for the plaintiff to cut out the steam from 
the rear of said car without alighting upon the platform on 
nhich the train was standing, but in such event he would not have had 
adequate opportunity to perform his other duties with respect to the 
protection of tlie rear of the train, and with respect to the inspection of 
the cars making u p  said train. 
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"5. (On motion of the defendant, this paragraph Tvas stricken from 
the complaint.) 

"6. The  defendant was grossly negligent and careless i n  the following 
particulars, inclusive of and in  addition to the acts of negligence and 
omissions of duty above set out, which separately caused and concurred 
in producing the illjuries to the plaintiff herein complrined of, and mere 
the proximate causc thereof, to wi t :  

" (a)  The defendant ~iegligeritly failed to stop its t rain a t  the cus- 
tomary arid regular place of stoppage for the dischargcx of its passengers 
and crew; 

"(b)  The defrndant negligently and carelessly stopped its train for 
the discharge of its passengers and crew a t  a point on said platform 
v i t h  the rear end of the train projecting beyond the north end of said 
platform, thus coristituting an  extreme hazard and coildition dangerous 
to the safety of its passengers and crew; 

"(c) The defendant negligently failed to have guards or barricades 
a t  the north end of said platform for the protection of ts passengers and 
train crew ; 

"(d) The defendant negligently failed to have and keep the north 
end of said platform adequately lighted; 

"(e) The  defendant negligently failed to have markers or lights a t  
tlie liortliern end of said platform, or warning signals of any kind to 
indicate tlie proximity of the dangerous opening to passengers or train 
crew, or to indicate to the engineer where the end of :he said platform 
was, and thereby enable him to stop his train upon said platform with 
safety to arid protection of its passengers and train crew; 

" ( f )  The d c f ~ n d a n t  negligently failed to provide free access to and 
through the rear car of said train to enable the plaintiff and other mem- 
bers of tlie train crew to go through said train and to perform some of 
their necessary duties a t  the stopping place with less hszard;  

"(g) The  defendant failed to furnish the plaintiff and the crem of 
said train a safe place in  which to perform their necesmry duties a t  the 
town of Welclon upon the stoppage of its train, in that : The north end 
of the platform was open, unguarded, and dangerous to the train crew; 
was mliglited, was improperly constructed at a dangerous height for use 
as a platform for discllarge of passengers and crew, was not equipped 
with markers, lights, or other na rn ing  signals or devices as set out in 
section (e)  hereof, and free access through its t rain was not provided for 
the performance of their necessary duties by its empioyees, who were 
members of i ts  t rain crew; 

('(11) The defendant failed to furnish safe and adequate appliances 
and equipment for the protection of its passengers and train crem, includ- 
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ing  the plaintiff, from the dangerous conditions then and there existing, 
as set out in subsections (c), (d ) ,  and (e)  hereof. 

" ( i )  The defendant negligently failed to remedy the dangerous condi- 
tions existing a t  the north end of said platform, constituting a menace 
to passengrrs and train crew, including the plaintiff, after and notwith- 
standing various complaints which had been made to its officers prior to 
the injuries complained o f ;  

' (( j)  The  clefenclant negligently con~tructed its station and approach 
thereto and tlie platfornl over ancl a t  the end of a dangerously high 
trestle running arross the Roanoke River a t  said point, in such manner 
as  to constitute an unfit place for its employees, including the plaintiff, 
to adequately perform their duties, and in such manner as to constitute 
a continuing dangcr and hazard to its pasiengers ancl train crew, includ- 
ing the plaintiff." 

I n  paragraph T ,  plaintiff alleges that "as a result of the negligent 
acts and oniissions of duty of the defendant, hereinbefore set out, which 
concurred in producing and produced the fall of plaintiff from said plat- 
form ant1 liis con~equent injuries," lie sustained damages in the sum of 
$1 30,000. 

On tlie facts allcged as his first cause of action the plaintiff demands 
judgment that he recowr of tlie defcridnnt tlie sun1 of $150,000. 

The facts allegetl i n  tlie romplaint as constituting plaintiff's second 
cauqe of action, in addition to those alleged as constituting liis first cause 
of action, are as folloim: 

"1. After the plaintiff fell about 60 feet and struck the ground, as 
hereinbefore allc&d, he crn~vled up heside tlie pillars about 1 2  feet away 
to get out of tlie rain, expecting that  his absence ~.iould he immediately 
clisco~eretl and that hc v-ould be found quickly, ae lie could and should 
have heen by tllc~ t , serc is~  of r~asonablc  care and dilige~ice on the part 
of tlie defendant. His  nllite lantern was broken but lie lighted his rzcl 
lantern, ~ ~ o t ~ v i t l i ~ t a l ~ t l i ~ ~ g  the brokcn and cruslied corltlition he was in, 
and tried to attract attention. I I e  remained in his helpless condition, 
suffering all night excruciati~ig antl agonizing pain anil being conscious 
tllroughout uutil he n a s  discorered the nest morning ahout 7 :45 o'clock 
by the Seaboard Air  Line section master. 

"2. The defendant was careless and negligent in failing to have dis- 
covered his abseiice and to have located him and removed bim promptly, 
and to hare  rendered him necessary mpclical assistance and aid in pro- 
curing prompt medical treatment, anil thereby to have prevented his pro- 
tracted sufferii~g antl exposure, in that : 

"(a) Defendant's engiiirer, agent, arid employee, and plaintiff's fellow 
serwnt,  negligently, and in  violation of instructions and custom, moved 
out from Telt lon without getting plaintiff's signal as flagman so to do, 
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which had not been given, and could not have been given, and upon 
failure to get such signal from which failure he should have known that 
plaintiff was missing, negligently failed to take or cause steps to be taken 
for his discovery, protection, and the procurement of first aid and medi- 
cal assistance. 

"(b) The other members of the train crew, agents and employees of 
the defendant, and fellow servants of the plaintiff, including the con- 
ductor, baggage master, and porter, should have discovered plaintiff's 
absence. I t  was their duty and custom to  pass his signals along to the 
engineer, but they negligently failed in their duties in 1 hese respects and 
negligently failed to take prompt steps to have discovered plaintiff and 
relieve him from his pain, suffering, and exposure. Even after the train 
left Weldon his absence should have been discovered by the engineer and 
other members of the train crew, as they were requirec and i t  was t l i e i ~  
custom and instructions to get his  signals a t  each jtop, and in  the 
absence of getting such signals they should ha re  known, in  the exercise 
of reasonable care, that  he was missing, and have taken necessary and 
prompt steps to discover his whereabouts and condition, and if such 
steps had been taken promptly, plaintiff could have been discovered in 
time to h a r e  saved him from a large portion of his suffering throughout 
the night, and exposure, all of which they negligently failed to do as  
agents and eniployees of the defendant and fellow servants of the 
plaintiff. 

"(c) Plaintiff is informed and believes and upon ijuch information 
and belief alleges that cl hen the train arrived a t  Rociy  Mount, about 
a n  hour thereafter, his absence from the train was discovered by a car 
inspector a t  Rocky Mount, who, as agent and employee of the defeildant 
and fello~v servant of the plaintiff, owed the plaintiff a duty to have 
reported that  he was missing and to have caused necessary and prompt 
steps to be taken to discover his whereabouts and coldition, and give 
h im immediate first aid and relief from his suffering and exposure, and 
that upon such report that  he was missing, if such report had been made, 
the defendant owed the duty to the plaintiff to take prompt and neces- 
sary steps for his protection, all of which the defenclant failed to do, and 
the negligence of said inspector was the negligence of tl:e defendant. 

"(tl) Plaintiff is informed and belieres and upon such information 
and belief alleges that  when the train got to Weldon t m w ,  only about 
one-fourth of a mile south of where the plaintiff fell, defendant's tele- 
graph operator, employed a t  that  point, sl~oulcl have gotten his signal 
before permitting the train to go forward, and that  he did negligently 
indicate that said signal had been rewired and permit said train to go 
forward, notwithstanding that plaintiff gave no such :signal and could 
not have giren one, and that  this omission of duty and negligent conduct 
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prevented an earlier search for and discovery of plaintiff's condition, 
which negligence was the negligence of the defendant. 

"3. B y  reason of the negligent acts and omissions of duty of defend- 
ant's agents, servants, arid eniployees hereinbefore set out, whose negli- 
gence is imputed to the clcfendant, the plaintiff's ahsencc from the train 
was not discovered until the train got to Selma, North Carolina, anti no 
search was made by the defendant at Weldon, but if defendant had fully 
performed its duties, through its employees as ahole set out, the plain- 
tifl"s nhereaboutv and condition could hare  and nould hare  been dis- 
covered promptly ant1 he could ha re  and ~vould have been reliered 
promptly from the continuous agonizing pain and suffering and exposure 
he experienced prior to his  disco^ cry at about 7 :45 o'clock in the morn- 
ing by the emplo-ee of another railroad company. 

"4. -1. a result of tlle negligent acts and omis-ions of duty by the 
defendant's agents and employees, constituting negligence of tlle defend- 
ant, the plaintiff was to suffer all the remainder of the night 
excruciating agony and menacing exposure to the cold and inclement 
weather, axid thereby the injuries which he had received in falling from 
the platform wcre greatly aggravated, and better recorery therefrom 
prevented, all to his great damage in the sum of $20,000." 

On the facts alleged in the complaint as constituting his second cause 
of action against the defendant, the plaintiff dcmands juclgment that he 
recorer of the defendant the sum of $20,000. 

I n  its answer to the complaint, the (1efend:mt denies all the material 
allegations therein, wliich constitute his first cause of action, and pleads 
in bar of plaintiff's recovery on said cause of action his assumption of 
the risk incident to his employment hy the defendant as a flagman on 
defendant's train, and his contributory negligence as a proximate cause 
of his alleged injuries, thus raising issues of fact to be tried by a jury. 

The defendant dcmurs to so much of the complaint aq alleges a second 
cause of action against the defendant, on the ground that  the facts stated 
therein are not sufficient to constitute a cause of action, for that  it is not 
alleged in tlle complaint that  defendant had actual Itnowledge that  plaili- 
tiff had fallen from the platform a t  Weldon, N. C., and thereby suffered 
injuries as alleged in the complaint, and on tlle further ground that in 
his complaint the plaintiff has attempted improperly to split a single 
cause of action into two causes of action, and thereby recover damages on 
both causes of action, vhereas, if he is entitled to recorer at all, lie is 
entitled to recowr on the single cause of action alleged in the complaint. 

The action was heard on defendant's demurrer to the second cause of 
action. 

The  court, being of opinion that  the facts stated in the conlplaint as 
constituting the second cause of action are not sufficient to constitute a 
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cause of action against the defendant, sustained tlie clvmurrcr and dis- 
missed the action as to said second cause of actiou. 

The  plaintiff excepted and appealed to the Supreme Court, assigning 
as error the judgnlent dismissing the action as to the second cause of 
action alleged in the complaint. 

A. IV. Oakes,  J r . ,  E. L. T r a v i s ,  and  L ~ ~ l g s i o n ,  , l l l?n iC. T a y / o v  for 
plaintif f .  

S p r u i l l  iC. Sl irui l l ,  Geo. C'. Green,  a n d  T h o s .  STr. Dacis  for def(wc1anf.  

CONNOR, J. ' 'In the absence of a stntutory or contr:ictual obligation, 
there is, as a general rule, no duty resting 11po11 tlie ern?loyer to provide 
surgical or medical attelidtulce or meclicil~e for an  tmployce vlio is 
injured or beconics ill ~ l i i l e  in his employment, except, perhalts, in a 
case in nliich the employee gives service without compc~iisation. 

"Hon-ever, there is a tendency upon the part  of the courts to hold tha t  
whew in the course of liis employncnt a servant suffers serious injury or 
is  suddenly stricken down in  a manner indicating inimediate and emer- 
gent ueed of aid to sa le  him from death or serious linrm, tlie master, if 
present, is bound to take such reasonable measure or nlnke such renbon- 
able effort ns nlay be practicable to relieve him, even tllough the master 
is  not 'cl~argeable with fault i n  bringilig about the eniergency, and in 
some jurisdictioiis it is said to be the duty of the enlrdoyer to provide 
medical or surgical assistaiicc in the case of a11 cnlergency  liere re i t  is - - 
imperatively demanded to save life or prevent serious bodily injury. 

"Hence, it has been lield that  a railroad companx, in the abse~lce of 
any contract obligation or a statute regulating tlie s u ~ j e c t ,  is under a 
legal duty to use reasonable care in furnishing medical aid and suitable 
attention to its employees who are injured in the course of their employ- 
ment, although the injury may not have bcen caused 1,y the negligence 
of the company, and there is authority in  behalf of e s t e i ld i~g  this rule to 
all cniployees engaged ill liaznrdous employment." 30 C. J . ,  240. 

"If an employee of a railroad company is illjurcti as a result of 
hazards to wliicll his employment esposes him, and if his injuries are of 
such a nature ns to render him incapable of caring for himself, it  be- 
comes the duty of the conlpany to take such steps as are reasonably neces- 
sary and proper, uiider the circumstances, to prevent an aggra~at io l l  of 
the injury tlirough exposure or for the want of nletlicnl or surgical 
assistance." Tippecanoe  L. LC' T .  Co. V .  Cleve'and, efc. .  R. Co., 57 Ind .  
-1.. 644, 1 0 1  S. E., 866. 

"The courts liave also found much difficulty in settling on a ground 
on \vllich to rest the liability of the master i n  cases like this \\-hen there 
is no contract or statute imposing the duty of taking care of an injured 
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servant. We think, however, i t  may well be put  upon the ground that  
as i t  would be a cruel and inhumane act to leare a helpless servant who 
was injured in  the course of his employment to suffer or die from want 
of care and attention, there is an  obligation graving out of the relation 
of master ant1 servant that puts upon the master the duty of taking such 
reasonable care of the servant as the existing circunistances nil1 permit." 
Troutman v. Louisui l le ,  efc., R. Co., 119 Ky., 145, 200 S. W., 488. 

"TTThen an employee is engaged in any tlarigerous business for the 
master, and whilc i n  the performance of his duties, as such, he is so 
badly injured that  lie is thereby rendcretl physically or mentally incapa- 
ble of procuring medical assistance for himself, then that duty as a 
matter of law is devolved upon the master and he must perform that 
duty with reasonable diligence and in a reasonable manner, througli the 
agency of such of his employees as may be prcsent at the time." I1unic.h.e 
v. Xeramic Quarry Co., 262 No., 560, 172 S. W., 43, L. R. -I., 1915-C, 
789, Ann. Cas., 1915-D, 403. 

I n  the instant case it is not alleged in  the complaint that any of the 
employees of the defendant n-as present a t  the time the plaintiff fell 
from the platform a t  TTTeltlon, or that  the defendant ha;! actual know- 
edge of the condition of the plaintiff as the result of his fall. Kor are 
facts alIeged in  the coml~laint from nhich  it can be held tliat the defentl- - 
ant had constructive knowledge of such condition. At  moqt, the defen(1- 
ant knew nhen  and after its t rain left Te ldon  that  the plaintiff, while 
engaged in the performance of his dutics as a flagman on said train. had 
disappeared from the platform and had not returned to the train. This 
knowledge did not impose upon the defendant or any of its employees 
thc duty to make an  investigation to discorer the cause of plaintiff's dis- 
appearance from the platform or failure to return to the train. The 
plaintiff may hare  disipDeared from the platform and failed to return 
to the train, while it n a s  standing at the station a t  Weldon, r o l u i ~ t a ~ i l y .  
S o  facts are alleged in the complaint nhich  imposed upo11 the dcfentlarit 
or its employees the duty to presume to the contrary. 

Conceding that  if the deferidant 11ad knonn that  the plairitiff hat1 
fallcn from tlie platform a t  Weldon, and had thereby suffered injurici 
17 liicll required immediate attelltion, metlical or o ther~i iw,  the law \; oulrl 
have imposed upon the tlefentlant the duty to exercise reasonable dili- 
gence to provide such attention, u e  cannot hold that in the absence of 
such kno\rledge such duty n n s  imposed up011 the tlcfentlant. TTc thcrc- 
fore find no error in the judgment d i smi~s i l~g  tlie second cause of actio~r 
allegpd in the complaint. The judgmcnt is 

Affirmed. 
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BUKCOMBE COUKTT, IS ITS OWN BEHALF AND IN  BEHALF OF ALL OTHER 
GO~EIZXMESTAL UNITS, PERSONS, FIRMS. OR CORPORATIONS IN SIMILAR SITUA- 
TIOX, THO MAY COME IN AKD MAKE TIIEMSELVES PARTIES TO THIS ACTIOS, 
v. EDITH C. CAIS, EXECUTRIS OF J. B. CAIN, DECEASED, UNITED 
STATES FIDELITY ASD GUARANTY COMPANY, FIDELITY AND 
CASUALTY COMPANY, COMMERCIAL CASUALTY COMPANY, AND 

THE CEXTURP INDEMNITY COMPANY. 

(Filed 26 Xovenber, 1036.) 

1. Appeal a n d  E r r o r  J c-Findings of fact  of receiver authorized t o  hear  
claims against t h e  estate  a r e  conclusive on  appeal. 

Where a receiver of the estate of a deceased clerk of court is author- 
ized and directed by the court to lienr claims against the estate of the 
clerk and the sureties on his ofEcial bond, the findings of fact made by 
the receiver in regard to a claim embraced in the order are  conclusive on 
appeal to the Supreme Court when the findings are supported by compe- 
tent evidence and are  approved by the court. 

2. Guardian a n d  Ward  B e-Appointment of guardian cannot be shown by 
parol. 

Claimant contended that  the person purporting to  act as  guardian for 
a minor in selling the minor's lands had never been appointed and had 
not qualified a s  guardian. Defendants offered testim'my that certified 
letters of guardianship had been attached to the petition to sell the lands, 
and had been subsequently detached therefrom. Heid:  The evidence 
offered by defendants was properly excluded, since the appointment of a 
guardian cnn be shown only by the records in the offke of the clerk of 
the Superior Court by whom the appointment was made, or by letters of 
appointment issued by the clerk as  required by statute, C. S., 2157, and 
the parol evidence tending to show appointment is incompetent. 

3. Appeal a n d  E r r o r  F b- 
Where a ruling of the court upon one of the conclusions of law is not 

assigned as error upon appeal to the Supreme Court, the judgment in 
accordance with the ruling will be affirmed without consideration. 

4. Guardian and  Ward  D a-Petition f o r  sale of ward's land Med by per- 
son who has  not qualified a s  guardian confers n o  juri~jdiction on clerk. 

A clerk of the Superior Court has jurisdiction to order the sale of a 
w:ard's lands only upon petition verified by the duly appointed and quali- 
fied guardian of the ward, and where such petition is filed and signed by 
a person purporting to act a s  guardian, but who had not been appointed 
guardian and had not qualified by filing bond, the petition confers no 
jurisdiction on the clerk, and the sale of the lands upon the clerk's order 
approved by the court conveys no title and does not adversely affect the 
interest of the ward in the lands. C. S., 2180. 

3. Principal a n d  Surety B c-Where par ty  suffers n o  loss by reason of 
default of clerk i n  t h e  performance of his  official duties, such party 
may not  recover against t h e  clerk's official bond. 

The clerk of the Superior Court approved petitions filed by a person 
purporting to act as guardian for a minor for the sale of the minor's 
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lands, and ordered that the lands be sold in accordance with the petition, 
when the person purporting to act as guardian had never been appointed 
and had not qualified by filing bond. The funds received from the sale of 
the lands were embezzled by the pcrson purporting to act as guardian, and 
this proceeding was instituted against the executrix of the deceased clerk 
and the sureties on his official bonds to recover the loss. Hcld:  The 
sales of the lands upon the petitions of one who had never been appointed 
guardian antl had not qualified by giving bond, were void, the clerk 
acquiring no jurisdiction by reason of such petitions, and the minor's 
interest in the lands being unaffected by the purported sales and the 
minor having suffered no loss by reason thereof, the minor is not entitled 
to recover against the official bonds of the clerk making the order. 

APPEAL by Flossie Sprinkle, a minor, appearing by her next friend, 
E. L. %%eeler, from XcEl roy ,  J. ,  at  -2pril Term, 1936, of Bur;col\rI3~. 
Affirmed. 

On 3 February, 1934, an  action was begun in the Superior Court of 
Madison County by Flossie Sprinkle, a minor, appearing by her next 
friend, E. L. Wheeler, against J. B. Cain, clerk of the Superior Court 
of Buncombe County, and the sureties on his official bond. 

On the facts alleged in her complaint, the plaintiff demanded judg- 
ment that  she recover of the defendants the sum of $3,378.56, as clainnges 
which she alleged she had sustained by reason of certain defaults by the 
defendant J. B. Cain, as clerk of the Superior Court of Buncombe 
County. 

Aftcr pleadings were filed, on motion of the defendants the action was 
remored from the Superior Court of Xadison County to the Superior 
Court of Buncombe County for trial. 

While the action was pending in the Superior Court of Buncombe 
County, to wi t :  On 14 July,  1934, the defendant J .  B. Cain died. 
Edith C. Cain was duly appointed antl duly qualified as executrix of the 
said J. B. Cnin, deceased. Thereafter this action Tvas 11egun in the 
Superior Court of Buncombe County against Edi th  C. Cain, executrix 
of J. B. Cain, deceased, and the sureties on his succe.sive official bonds 
as clerk of the Superior Court of said county. The complaint in the 
action is in the nature of a creditor's bill. 

On 5 October, 1934, the action, nhich  had been ren~oxed from thr  
Superior Court of Madison County to the Superior Court of Bu~icombe 
Countx, and which x a s  then pending in the latter court for trial, was 
consolidated with this action. J. E. Swain had theretofore been ap- 
pointed as receiver in this action, and had bten ordered and directed by 
the court to hear claims against the estate of J. B. Cain, deceased, and 
the sureties on his official bonds as clerk of the Superior Court of Bun- 
combe County, and to report to the court his findings of fact and c o ~ ~ -  
elusions of law with respect to such claims. 
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BUXCOMBE COUXTY ti. CAIX. 

The claim of Flossie Sprinkle, a minor, appearing by her next friend, 
E. L. Wheeler, based on tlie facts alleged in her complaint in the action 
which was begun in  the Superior Court of Madison County, and which 
was thereafter removed from said court to the Superior Court of Bun- 
combe County and consolidated mith this action, wtis duly heard by 
J. E. Swain, receiver, who thcwafter filed his report on said claim, 
setting ouc in said report his findings of fact and conclusions of law, 
which are substantially as follo~vs: 

1. Johnny R. Sprinkle died domiciled in Buncoml~e County, North 
Carolina, on or about 1 January ,  1923. H e  left a last d l  and testa- 
ment, which was duly probated and recorded in the office of the clerk 
of the Superior Court of Buncombe County. B y  said last will and 
testament he devised and bequeathed all his property, real and personal, 
to his wife and to his four children, three of whom mere born of his 
first marriage. T h e  youngest of said children, Flossie Sprinkle, mas 
born of his second marriage and was about three years of age a t  the 
death of her father. ,lfter his death, and some time prior to 1926, the 
widow of Johnny R. Sprinkle, and the mother of Flossie Sprinkle, inter- 
married mith H. K. Wheeler, a resident of Madison County, North 
Carolina, and after said marriage removed with the said Flossie Sprinkle 
to Madison County, where she and the said Flossie Sprinkle have since 
resided with tlie said H. I(. Wheeler. 

2. After the last will and testament of Johnny R. Sprinkle, deceased, 
had been probated and recorded in t'he office of the clerk of the Superior 
Court of Buncombe County, Guy Weaver, a residmt of Buncombe 
County, was duly appointed by the clerk of the Supei,ior Court of said 
county as administrator c. t. a. of Johnny R. Sprinkle, deceased. The 
said Guy Weaver filed his bond as required by statute, and entered upon 
tlie administration of the estate of Johnny R. Sprinkle, deceased. On 
or about 10 June,  1926, the said Guy Weaver filed his final account as 
administrator c,  t .  a. of Johnny R. Sprinkle. I t  appeared from said 
account that  the said Guy W e a ~ e r ,  administrator c. t .  a., had paid to 
H. E. Walter, as guardian of Flossie Sprinkle, a minor, the sum of 
$174.77, the amount due her as  a child and legatee of her father, Johnny 
R. Sprinkle, deceased. T h e  said final account mas approved by J. B. 
Cain as clerk of the Superior Court of Buncombe County, and was duly 
recorded in his office. The  said J. B. Cain, as clerk of the Superior 
Court of Buncombe County, signed an  order by which the said Guy 
Weaver, and tlie sureties on his bond as administrator c. t. a. of Johnny 
R. Sprinkle were discharged from further liability on said bond. 
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3. H. E. Walter, x5ho held llilnself out to Guy Weaver, administrator 
c. t .  a. of Johnny R. Spr i i~kle  as guardian of Flossie Sprinkle, a minor, 
m d  acted as such guardiau, has never been appointed as guardian of 
Flossie Sprinkle. H e  has ncyer applied for such appo in tme~~t ,  11ni 
nexer filed a bond as required by statute, and has never qualified a. 
guardian of Flo.;sie Sprinkle. N o  lctters of guardianship have e\er  
been issued to him by the clerk of the Superior Court of Buncombc 
('ounty. H e  is not related by blood or 1narri:rge to Flossie Sprilllil(~, 
ant1 had 110 knonletlge of her interc3st i ~ i  the eatate of Jo!mny R. Spr i~~lr le ,  
deceased, except such as -as required Ly hini 17liile auditing the accouitts 
of Guy Vearcr ,  admillistrator c.  t .  a. of Jolitllly R. Spli~llile, deceasetl. 
4. -It liis death J o l i m ~ y  R. Sprinkle n as seized in fee and ill parses- 

<ion of an und i~ idcd  one-half interest in certain lantls situate in Bull- 
conlbe C o u i ~ t j ,  the remaining u n d i ~  idetl one-half interest in said lailds 
being owilcd by his son-ill-lalv, Y. L. Crisp. B y  ~ i r t u e  of his h s t  u i l l  
a~l t l  tcstanient, Flossie Sprinkle, his minor child, becai~le and n a s  the 
on llrr of an uutlij idetl one-tenth interest in said la lid^, as a tcnant 11, 
c.omnioii u it11 the onmers of the remaining i n t e r ~ \ t s  i n  sl id lantls. 

2 .  011 or about 1 2  January,  1926, a pctition addressed to J. 13. Cui11. 
c.lc>rk of the Superior Court of Bulicorllbe Cou~ l t r ,  and signed 1)y IS. E. 
TT~'a1ter as guardian of Flossie Sprinkle, a ~n inor ,  was filed ill t l ~ c  office 
of the clerk of the Superior Court of Buncombe County. I t  was alleged 
in .aid petition that  Flossie Sprinkle, a minor, n a s  tlie owner in  fee of 
a11 mndivided one-tenth interest in the lands described ill said petition. 
:nid cituate in Buncombe County; that N. L. Crisp, the onner of t l ~ t ~  
remailling interest in said lands, had offered to the petitioner the sum of 
$1,030 for the undivided one-tenth interest of Flossie Sprinkle, liis ward: 
that wid sum is a full, fair, and adequate price for ,.aid und i~ ided  in- 
tereqt; and that it would be to the best interest of the said Floqsie 
Sprinkle to sell her interest in said lands for said sum. The petition 
n as I erified by H. E. Walter as guardian of Flossie Sprinkle, a minor. 

LTpon hearing said petition, and a6davit.i filed tlwrewith, J. B. Cain, 
clerk of tlie Superior Court of Buncombe County, found that  the facts 
as alleged in said petition Tiere true, and thereupon signed an order 
authorizing and empowering ES. E. Walter, as guardian of Flossie 
Sprinkle, a minor, to execute and deliver to N. L. Crisp a deed convey- 
ing to  him in  fee the undivided one-tenth interest of Flossie Spritikle 
in the lands described in the petition, upon the payment to him, the said 
11. E. Walter, as guardian of Flossie Sprinklc, a minor, of the sum of 
$1,030 in cash. This  order is dated 13  January,  1926, and was approved 
o11 the same day by the judge of tht. Superior Court presiding ill tlie 
Superior Court of Buncombe County. Thereafter, on the same day, 
H. E .  Walter, as guardian of Flossie Sprinkle, a minor, reported to 
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J. B. Cain, clerk of the Superior Court of Buncombe County, that pur- 
suant to his order he had executed and delivered the deed to S. L. Crisp, 
and had collected from him the sum of $1,030. This rcport was accepted 
by the said J. 13. Cain and approved by his order dated 13  January,  
1926. This order of tlie clerk n a s  a p p r o ~ e d  in  writing by the judge on 
the same day. 

At  the date of the filing of said petition, the petitioi~er, 13. E. Walter, 
was not the guardian of Flossie Sprinkle. H e  had never been appoirltecl 
by any court of competent jurisdiction as her guardian. H e  has never 
filed a bond as guardian of Flossie Sprinkle, or otherwise qual~fietl to 
act as her guardian. 

6. After the death of her father, Flossie Sprinkle became a l ~ d  n as the 
owner in fee of an undivided one-half interest in certain lands situate ill 
Xadison County, the rcnlaining one-half iliterest being o~r.necl by her 
mother, Nrs .  Dissie Pearl  Wheeler, and 1lc.r step-father, H. I<. Kheeler, 
with whom slie resided in Madison County after the dcath of her father. 

7. On or about 25 Sovember, 1927, a petition addressed to the clerk 
of the Superior Court of Jladison Couiity and signed by TYea~er lc 

Patla,  attorneys for H. E. Walter, guardian of Flossie Sp~ilrklc,  u 
minor, was filed in the office of thc clerk of the Superior Court of 
Nadison County. This petition \ \as verified by 11. E. Wl',~lter. :ls 
guardian of Flossie Sprinkle, a minor. I t  x a s  alleged in the pctitioli 
that  Flossie Sprinkle, a minor, of the age of eight years, n a s  the o n i ~ c r  
in fee of an undivided one-half interest in certain lands situate in 
Madison County, and described in the petition; that  the pe t i t i o~~er ,  
H. El. Walter, was the guardian of the said Flossie Sprinkle, i x  minor, 
having been duly appointed as her guardian by the Superior ('ourt of 
Buncombe County; that  the said Flossie Sprinkle then resided with and 
was in the custody of her mother, Xrs .  Dissie Pearl  Khceler, a n d  her 
step-father, H. I(. TTheeler; that  the said H. K. Wheeler had offered 
the petitioner tlie sum of $1,500 for her undivided one-half interest in 
the lands described in the petition; that  saitl sum is a full, fair, a~i t l  
adequate price for the interest of Flossie Sprinkle in said lands; a1111 
that it would be to her best interest to sell her interes in said lands to 
the said H. K. Wheeler for saitl sum, on tlw terms set o l t  in tlie petition. 

Upon hearing said petition, and affidavits filed therewith, J. Hubert  
Davis, clerk of the Superior Court of Madison Countx, found the facts 
to be as alleged in the petition, and thereupon signed the order author- 
izing and empowering II. E. Walter, as guardian of Flossie Sprlnlile. 
a minor, to esecute and deliver to  H. K. W1ieeler a deed conveying to 
him the u u d i ~ i d e d  one-half interest of Flossie Sprinkle in the lands 
described in  the petition, upon the payment to him bg the said H. I<. 
Wheeler of the sum of $1,500. This order is dated 12 December, 1927,  
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and was approved by the judge of the Superior Court presiding in the 
courts of l ladison County on 22 December, 1937. Thereafter, on 22 
December, 1927, H. E. T a l t e r ,  as gu:~rdian of Flossie Sprinkle, a minor, 
reported to the clerk of the Superior Court of Madison County, in 
writing, that  pursuant to his order IIC had executed and delivered to 
H. I<. Wheeler a deed convqing to him the undivided one-half interest 
of Flossie Sprinkle in the lands descrihetl in  the petition, and had col- 
lected from the said H. I<. Wheeler the purchase price for said lands. 
The report n-as npprored by the clerk of the Superior Court of Xaclisoil 
County, b~ the order dated 22 Ilecelnber, 1027. This order was ap- 
proved by the judge of the Superior Court presiding in  the Superior 
Court of hladisoil County. 

-It the date of the filing of said petition, the petitioner, H. E. Walter, 
naq not the guardian of Flossie Sprinkle. H e  had never been appointed 
by or qualified before the clerk of the Superior Court of citlier Bull- 
combe or l ladison Comity as such guardian. 

b. After the death of Johnny R. Spri~ikle,  his children, Charlie, 
Sprinkle a i d  Flossie Sprinkle, both minors, became and xere  the owners 
in fee of u n d i r i d d  iiiterests in certain lands situate in Madison County 
arid described in the petition, the said Charlie Sprinkle being tlie o~vner 
of an undi~icicd tn-o-fifths, and the said Flossie Sprinkle being the 
o n r ~ c r  of an  uildiridetl one-fifth interest in said lands. 

0. 011 or about 6 April, 1937, a petition addressed to the clerk of the 
Superior Court of Madison County and signed by TTeacer & Patla,  as 
attorneys for H. E. Walter, guardian of Clmrlie Sprinkle and Flossie 
Sprinkle, was filed in the office of the clerk of tlie Superior Court of 
Madison County. The petition was verified by H. E. Walter as guard- 
ia11 of Charlie Sprinkle and Elossic~ Sprinkle, minors. I t  n a s  alleged 
in the petition that  both Charlie Sprinkle and Flossie Sprinkle were 
minors and that  the petitioner, H. E. Tlralter, was their duly appointed 
and duly qualified guardian;  that  the said Charlie Sprinkle on.ncd ail 
undixidetl tno-fifths and that Flossie Spriilkle o ~ r n e d  an undirided one- 
fifth interest in certain lands situate in Madiron County, and described 
in the petition; that  C. V. Reece and TV. G. NcDarris  had offered the 
petitioner the sum of $800.00 for the undivided interests in said lands 
onned by the wards of the petitioner; that said sum is a full, fair ,  and 
adequate price for said interests; a i d  that  it would be to the best iriter- 
est of said minors to sell their interests in said land at said price. 

Upon hearing said petitiou and affidavits filed therewith, the clcrk of 
tlie Superior Court of Nadison County found the facts to be as alleged 
in the petition, and signed an order authorizing and empowering H. E. 
Walter, as guardian of said minors, to esecute and deliver to C. V. Reece 
and W. G. McDarris a deed conveying to them in fee the undivided 
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interests of Charlie Sprinkle and Flossie Sprinkle in the lands described 
in tlle petition, upon the payment to him by the said C. V. Reece and 
W. G. NcDarris  of the said sum of $800.00. This order \ \as date11 
9 April, 1927, and was approved by the judge of the Superior Court 
presiding in  tlie Superior Court of Madison County. Thereafter, on 
14 April, 1927, H. E. TValter, as guardian of Cha1.1ie Sprinkle and 
Flossie Sprinkle, minors, rel~orted to the clerk of the Superior Court of 
Madison County that  pursuant to his order he had executed and deliv- 
ered to C. T'. Reecc and \IT. G. IIcDarris  a deed conveying to tlicm in fce 
the interests of his nards  in tlle lands described in the petition, a d  had 
collected from them tlle purchase price for said land, to wi t :  The sum 
of $300.00. This report was a p p r c ~ e d  by the said clerk by mi ortlrr 
dated 14 April,  1927. This order 15;s approved by the judge of the 
Superior Court presiding in the Superior Court of hIt~dison County. 

At the date of the filing of said petition, the petitioner, 11. E. Kal ter .  
as not tlie guardian of Flossie Sprinkle. 1Ie has ncwr  been appointed 

by or qualifier1 before any court of competent jurisdictioli as !ier 
guardian. 

10. H. E. Walter has nerer accouiited to the clerk of tlie Superior 
C'ourt of eitlicr Uullcolnbe or Madison County, or to tiny other per-oil, 
for the nioney nliicli lie received as guardian of Flossie Sp~ ink le .  a 
~nirlor. H e  has ilcvcr filed a bond conditioned for such accountillg. 
L ~ O I I  his indictmelit at the October Term, 1933, of the Superior Court 
of Buncombe County for the embezzlement of said money, lie cntcreil a 
plea of guilty, and lias s e n d  a sentence in the State's l'risoii nntlcr a 
judgment on said plea. H e  has expended on behalf of Flossie Spriliklc 
out of the money which lie received as her guardian under orders of the 
clerk of the Superior Court of Buncombe County the sum of $121.D.i. 

On the foregoing facts the receixer reported the following as 1115 

Cosc~us1o;vs 0s Law. 

1. That  J. B. Cab, deceased, clerk of the Superior Ccurt  of Buncoillbe 
County, was l~egligei~t  in permitting Guy Weaver, administrator r ,  f .  a. 
of Johnny R. Sprinkle, deceased, to pay to H. E. Walter, as guardian of 
Flossie Sprilikle, a minor, tlie sum of $174.77, n i t l ~ o u t  first 11aring 
asc~crtainctl that, as llcr duly appointed guardian, the seid H. E. TValtcr 
liatl filed the bond required by statute. 

2. That  neither the clerk of the Superior Court of Buncombe Couuty 
nor the clerk of the Superior Court of RIndison County had jurisdiction 
of thc procc~dings instituted by petitions filed with sa d clerks, respec- 
tively, for the sale of the undivided interests of Flossie Sprinkle. a 
minor, in tlie lands described in said petitions, for the reason that  the 



petitioner, H. E. Walter ,  was not tlir  duly appoi~i tet l  alitl duly qualifietl 
guardiaii  of the  said Flossie Sprinkle .  

3. T h a t  Flossie Sprinkle, a mitior, was not rcl~lcsolitctl ill either of 
said proceedings by a duly appointed slid duly qualified gnardian,  :rlltl 
tha t  fo r  tha t  renson al l  the orders rnadc ill suicl proceediiiga n e r e  and 
a re  void. 

4. T h a t  the grantees i n  tlie deeds executed hy H. E. Walter ,  as  911:1rtI- 
i a n  of Flossie Sprinlde, a minor ,  knew or n-ere cllargcd with l i ~ ~ ~ \ \ l e t l g t ~  
tliat the orders on said proceedings n-cre \-oitl, and  a re  t l icwfort~ trot 
innocent purchasers ~ i t h o u t  notice. 

5. T h a t  the tlcfei~dant E d i t h  ('. C'ail~, executrix of J .  13.   ail^, tle- 
ceased, and tlic defendant Fidel i ty  c\. C'asualty ('oriipaiiy, surcty O I I  his 
ho11d as  rlerlc of the  Superior  Court  of I3uucombe C o u i ~ t y ,  ~v l~ i i . l i  \\.as ill 
force ant1 effect on 10 June, 1926, are i~ltlehted to the c.laiil~:ll~t: E'lossic. 
Sprinkle, ill the sum of $174.77, less the  sum of $121.95. 

6. T h a t  neither E d i t h  (J. Caill, e secu t r i s  of J. IJ. C:I~II,  dvc.ca.ml, nor 
ally of her  eodefcn(lants, \\.]lo a re  sureties 011 the suc.c~cssive Lw1i(1~ of 
J. I3. C a i n  a s  clerk of the Supcrior  Cour t  of Eu11co111l)c ( 'onlity. are  
indebte(l to  the claimaiit, Flossie Spriiilde, ou accoullt of moiic? rcccivc~l 
by H. E. W d t e r  as her  guard ian  from sales of her I:urtl, f o r  rlie rcauoll 
tliat the deeds under  wllicli tlie g ra l~ tees  claim s:ritl lands tlo not c ~ ~ i ~ v c y  
her  interests i n  exid Inlid, and she has  rllereforc .sustained 11to claliiage 1,- 
reason of tlie orders made i n  said 1)roceedings. 

T h e  report  of the  receiver, n-it11 c~l:lin~aiit's esc.ep~ioiis to lii,q fill(lilig' 
of fact  and  to h i s  coiiclusio~is of I:ITY, v a s  heard by the judge prwidilrg 
a t  tlic Apr i l  Term,  1936, of the Superior  Court  of Buncombe ( loi iut~. .  
T h e  escept iol~s n e r e  riot sustained. T h e  filldings of fact  anti c o n c l u ~ i o ~ i s  
of l aw were approred  and  confirnied. 

F r o m  judgnmi t  tliat the plairitifi Flossie Spri~i l i le ,  appearing by 11c~ 
next friend, E. 1,. TVlieeler, recover of tlie t lefe~i t i ;u~t  Etlitli ( ' .  Cain,  
oseentr is  of J .  B. Caiii, deceased, n i ~ l  tlie dcfe r i t l a~~t  Fidel i ty  c\: Casu:ilty 
C o i n p n ~ ~ y ,  tlie sum of $174.77, with interest f r o m  10 .June, 1'326, less tlie 
sum of $121.95, \\-it11 interest f r o m  1 4  Afar-, 1925, to ~ v i t :  'J'l~c .s~l!l i  of 
$101.62, tlie plaintiff :rppealecl to  the Suprenle Court,  assigning as e r row 
t h e  rulings of the court on her  e s c ~ p t i o n s  to  the relwrt of tlie lwei \ -e r  
and the judgment. 

11'. I<. J l c L e a n  f o r  p l u m t i f f .  
Johnson, Rollzrzs cE. l'zzr7l f o ~  clefcnclanf F i d e l i f y  cC. C'asualf!l C ' o w  

pany. 
J .  G. i l l e r r imon  and C'. K. I lu ,qhes  for d e f c n d a n f s  o f h ~ r  fhan Eid i~ l i i y  

& Casualty Company. 
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C o s s o ~ ,  J. Apl~ellarit's exceptions to findings of fact made by the 
receiver at the licaring of her claim Kere properly overruled by the 
judge. 

A11 the findings of fact set out in the report of lie receiver were 
supported by evidence a t  the hearing before him, antl, upon their ap- 
proval by tlie trial judge, are conclusive in this Court. 

I n  Kenney v .  I fo te l  Co., 194 N. C., 44, 138 S. E., 349, it is said:  "It is 
settlcd by all the decisions on the subject, n i t h  none to the contrary, 
that  the findings of fact made by a referee and approved by the tr ial  
judge, a rc  not subject to rerieu on appeal if they are mpported by any 
competent evideiice." 

This principle is applicable in this appeal wliere the receiver was 
autliorizetl antl directed by tlie court to hear claims against the estate of 
J. B. Cain, deceasetl, and tlie sureties on his official bonds as clerk of the 
Superior Court of Uuncombe County and to report hi'? findings of fact 
and conclusions of law with respect to such claims to t i e  court. 

There was no evidence at the liearing by the receiver which tended to 
shou- that  XI. E. Walter was the duly appointed ar d duly qualified 
guartlian of Flossie Sprinkle, niinor, at the time he  filed the petitions in 
the office of the clerk of the Superior Court of Euncoinbe County and 
in  tlie officc of thc clerk of the Superior Court of Ma~lison County for 
orders authorizing him to sell her interests in the lands described in the 
s~llcl petitions. Testinloiiy offered a t  the hearing tending to show that  
certified copies of letters of guardianship issued to 11. E. Walter, as 
guardian of Flossie Sprinkle, a niinor, by J. B. Cain, clerk of the Supe- 
rior Court of Buncon~be County, were attached to the petitions filed in 
the officc of tlie clerk of tlie Superior Court of Xatlison County, and 
had been subsequently detached from said petitions, Tvas properly ex- 
c l ~ d c i l  by the receiver as evidence tending to show the appointment by 
J. B. Cain, clerk of the Superior Court of Buncombe County, of H. E. 
Walter, the petitioner, as guardian of Flossie Sprink:e. An appoint- 
ment as guardian can be shown only by the records in the office of the 
clerk of the Superior Court by whom the appointment was made, or by 
letters of appointment issued by the clerk to the guar'lian as required 
by statute. C. S., 2157. An  appointment of a guardian cannot be 
shown by par01 eridence. 

The ruling of the trial judge approving the conclusion of law made 
by the receiver that  on the facts found by him the d e f d a n t  Edi th  C. 
Cain, executrix of J. B. Cain, deceased, and the deferdant Fidelity & 
Casualty Company, as surety on the official bond of J. B. Cain as clerk 
of the Superior Court of Buncombe County, are indebted to the claim- 
ant in the sum of $101.62, is not assigned as error on this appeal. This  
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rul ing was i n  accord with the contention of the appellant.  T h e  judg- 
ment in  accord:mce x i t h  this rul ing is afirliletl, n i t h o u t  consideration 
by this  Cour t  of tlic ruling. 

T h e  appellant assigns as  error  tlie rulings of the  t r i a l  judge collfirniir~g 
the conclusioi~s of l aw made by tlie receiver oil t h e  facts  fouiid by him, 
i n  accordailce with ~vhicl i  i t  n-as adjudged i n  effect tha t  neither Eclitli 
C. Cain,  executrix of J. C.  Cain,  cleceased, nor a n y  of her  codefel~t lm~ts  
who a r c  sureties on tlie official borids of J. B. C:riii as clerk of tlic 
Superior  Court  of Bullcornbe Clouiity, a re  indebted to the  c l a i i i ~ n t  oil 
account of money r e c e i ~ e d  by 11. E. Walter ,  as  11er guardian.  fro111 tlit: 
sales of her  lands rn:rde by l ~ i ~ n ,  fo r  the  reason tha t  the dectls unclcr wli ic l~ 
tlie grantees claim do not con\-ey her  intcrest i n  tlie land:: clcwribccl 
thrrein, and slip h a s  t l~erc fore  sustair~etl no d m i ~ a g c  by rcasoll of the 
orders ruatlr by J .  B. ('ail1 a s  r l r rk  of tllr  Snpcrior  Cour t  of U u ~ ~ c ~ o i ~ ~ l ) c  
County on lwti t iol~s filecl by H. E. Walter .  These nss ig~i i i i~n ts  of e r ror  
cannot be sustained. 
-1 clerk of tlie Superior  Coui? i n  this  S ta te  11:x 110 jul.isclic~tioi~ \\-it11 

rcspect to  iufaiits or jvitli rcspect to  lwoperty, r e d  or  persoild. of infants ,  
except surli as  is  c'onferrecl by statute. J Ie  has pon-er to  authorize tlic 
sale of property, real  or persorlal, owned b- nil in fan t ,  only upon tlic 
app l ica t io i~  of his  duly nppoii~ted atid duly qu:rlifictl g u m l i a ~ i  by peti- 
t ion duly rerificd 1,- such guardian.  C. S., USSO. -\11 or t l~,r  innilc by n 
clerk of the S u l ~ e r i o r  C'ourt for  the sale of the iiifallt's l ) ropcrty,  r d  or 
persoli:rl, on the petition of oue ~ v h o  is not his c ldy  al)poiiltetl ant1 tluly 
qualified g u a r d i i ~ i ~  is 1-oid. A11 1iroceetliilg.i w t l e r  mlor  of sucli ortlc~r 
a r e  \-aid, and 110 rights to tlitb l)rol!crty of tlic ii ifant Val1 i > c .  : ~ , a ( ~ ~ i r ( v l  
under s u ~ h  ordc'r. .\ l ) u r c l i a s ~ ~ r  of a n  infant 's  l ~ r o p e r t y  a t  :r ,sale niadc 
undcr ail ordcr \vliicli is void because the clerk n.110 made the ortler lmcl 
no jurisiliction of the proccetii~ig ill ~r l i ic l i  the oriler \vas 1ii:ltlc. acquires 
no rigllt, titlc, iiiterest, or estate i n  said property, a t lwrse to tlie in fan t .  
F o r  this reasoil ail infant  n-11ow property has bec.11 sold al;d conve>-cd to 
a purc l~ascr  undcr  a yoid order h a s  sustaineel no damages by reason of 
rlie s d c  ant1 ro~ivcyaiic~e, an(l  rllcrcforc cannot recowr  O I L  the official 
b o l d  of tlie clerk of tile Superiol. Cour t  nl io  made the ortler u~i i ler  ~r l l i r l l  
tlie sale and  conveyance n-as made. 

T h e  judgnierlt i n  this action is 
a\ffirmed. 
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J. L. MARTIN v. L. B. CRESS. 

(Filed 26 Xovember, 1936.) 

Husband and  Wife F a- 
Testimonx of tlie husband as  to co~lversatioiis between himself and his 

\\ife tending to show the relations between her and the defendant in a 
siiit for alienating her affections is properly excluded as  hearsay. 

 PEAL by plai~l t i f f  f r o m  l i u ? d i ? ? g ,  J . ,  a t  l l a y  Term,  1936, of 
~ I ~ C K L E K B U R G .  S o  error. 

Tliis is a n  action for  the  alienation by tlie clefenclant of the affections 
of plaintiff's wife. 

Issues raised by tlie pleadings n ~ l d  subniitt:.d to  the ju ry  were answered 
a d ~ c r e e l y  to  the co~iteiitions of the plnintiff. 

F r o m  judgment tha t  he  recover nothing by liis actloll, t h e  plaintiff 
appe:~letl to tlie Supreme Court,  assigniug as  error  tllc e s c l u s i o ~ ~  by the 
t r ia l  court of testiniony offered by tlic plaintiff as  evidence. 

PER C U R I . ~ .  O n  his  appeal  to this  Court,  the p1ain:iff contends tha t  
tllrrc was error  i n  the  t r i a l  of this action i n  the  exclusion by  the t r i a l  
court  of testimony by  the plaintiff as to conversations ~ e t w e e n  him and  
his n ife, ~ i t h  respect to  co~iversations betneen her  a n d  the defendant, 
tending to show lier relations with him.  I n  support  01' this contention. 
the plaintiff cites and  relies upon  C o f t l e  c.  john so)^, 179 N. C., 466. 
102 8. E., 760. I11 tha t  case i t  was lield tha t  testimony by the plaintiff 
a s  to conrersat ioi~s between h i m  and  his  wife w r e  competent as  evide~ice 
tending to shorn their  relations to each other, both before and  af ter  their  
separation. I n  the instant  case the testimony of the  plaintiff was prop-  
erly t m l u d e d  as  hearsay. T h e  rour t  was mindfu l  of the caution con- 
tained i n  tlie opinion i n  the  cited case. T h e  distinction between the  
instant  case and  the cited case is  obvious. 

T h e  contention of the plaintiff cannot be sustained. There  was n o  
error  in the  trial.  T h e  judgment is  affirmed. 

S o  error .  
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MISS  E V C L T S  RUCIiEI:  v. SSIDCII BROTHERS.  I S C ,  J .  IV. IiI.UTT%. 
A \ D  J IANER MOTOR T R A N S I T  COJIPAST.  

(Filed 23 Kovemher, 1036.) 

1. Removal of Causes C b c o m p l a i n t  held to  s tate  joint cause against 
clefenclnnts, and nonresident's motion for  rernoval was prolwrly cicnird. 
.i com~)liiint alleging that ~)laintiff's injuries \Yere the rcsult of :I 

collision 11etn.ec11 n truck owned by a resident defendant ; ~ n d  n trticl< 
o\riicd by tllc no~~resident  del'cnd:~nt, and that the collision was c.al~setl by 
the joint ant1 concurrent negligence of the resident drivers of the truclis. 
states a joint cause :rgainst thc tlcfcndants, and the nonresident defend- 
ant's motion to remove for scl,arable controrersy and ilirersitg u f  citiztw 
shill is properly denied. 

Gpon a petition for rt.mov:il of a cause from the State to the 1~'ctleral 
Court on the ground of diversity of citizenshi11 and separable controvcrs?-, 
t l ~ c  allegations of the complaint determine \rlietl~cr the cause alleg,'etl is 
joint or separable. 

C'u i~s~ l ' c l i  cf E I . C ~ I L  for ])/a( n / i / f ,  ulipt'i(ce. 
( I .  11. t i o r c r .  T IT l i l l u~n  7'. C'or i~ lg tun ,  Jt.., u~z t l  1111y11 L. Lobtlcll f o r  

t l e f e n c l a ~ ~ i ,  a ~ ~ l i e l l u ~ ~ i .  

PER C1 R I N .  Tlie l~lailitifi' allr~ged :L pcrso i~a l  11ijury v:iusetl 1)) t l i ~  
joint 11egligclic.e of c:rcl~ of tlie clefe~icl:ll~ts i n  the  opcra t lo l~  of ~ l io tor  
1-ehicles oil tlic l~igl l \ ray,  scttiug out  the facts  and  c l a i m i ~ i g  dam:rgc, ill 

the s ~ m l  of tell tliousand dollars. T h e  plaintiff and  tlic d r f c i ~ ( l a ~ ~ t \  
Snider  Ilrotlicrs, Inc.,  and J. IT. Kluttz, a r e  residents of S o r t l i  ( ' a ro-  
lina. and  tlie appellant is a Qeorgln corporation. 

Tlic c o m p h i n t  allegcq tha t  tlie t ruck of tlefm~clant S i ~ i d c r  L3rotlier>, 
IIK . : l ~ t l  that  of appellant r~ollidctl, due to  ncgligcnce of bo t l~ ,  : ~ n d  tha t  
a, 11rosi11i:~tc result of j o i l ~ t  and e o ~ ~ c u r r i l ~ g  ~iegligcnce of llotll, pl,~iutiff 
n as i t ruck :11lil injnied.  

U p i i  a for  rernoxnl to the Feileral Cour t  on the groulid of 
s e l ~ w a b l e  c o n t r o ~  crq), tlie p1:rintiff is entitled to h a r e  her  causc of ac t io l~  
consitlered as stntcd i n  her  complaint,  :rud the motion iilust he clcte1.- 
m i l ~ c d  by t l ~ e  fact. tliereiri +et for th.  *l/o\cs r.. -1Io1.galiio11, 192  S-. ('., 
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102; Crisp v. Fibre Co., 193 N.  C., 77; Brown v .  R. R., 204 X. C., 2 5 ;  
T7 llsf Co. z-. R. R., 209 K. C., 301; R. R. .c. Dizon,  179 G. S., 131. 

Tlie facts alleged in the instant case are distinguisha1)le from those on 
vliicli the decision in Brown v. R. R. ,  supra, K ~ S  based 

I t  is obvious that plaintiff has here alleged a cause of action based 
upon the joint and concurring negligence of both resic ent and nonresi- 
dent tort-fensors, at the same time and place, and that  tLe complaint docs 
not sllo~v a separable controversy. 

Tlie petition for removal was properly denied. 
-Iffirmeti. 

JIIiS. A. 1'. IIUCKEII v. SSIDER BROTHERS, ISC., J. JT'. KLUTTZ, AND 
MASER MOTOR TRANSIT CONPANT. 

(Filed 25 November, :1936.) 

,~ITE.\L by defendant Maner Motor Transit Compcny from Shaw,  
E m c q ~ e n c y  Judge,  at June  Term, 193G, of ? ~ ~ E C I ~ L E S B U R G .  -16rmed. 

Petition for removal to Vnited States District Court on the ground 
of diversity of citizenship and separable controversy. The ruling of the 
clerk denying the petition was affirmed by the judge of the Supcrior 
Court, and petitioner appealed to this Court. 

Ca~susell d E'rrin for plaintiff, appellee. 
C. 11. Gover, Wi l l iam T .  Covington, Jr.. and Hzcgh L .  Lobdell for 

defendant, appellant. 

PER C I . R I . ~ .  This is a companion cnse to that  of Xis ,<  Evelyn  Rucker 
c. Snider Brolhers et al., ante, 777, involving the same facts, and 
for thc reasons tlierein stated the judgment of the court below is 

A\ffi~+med. 

STATE v. CLBRENCE JIcALLISTER. 

(Filed 26 Norember, 1036.) 
Larceny B d- 

The evidence in this prosecution for larceny is held sufficient to take 
the case to the jury. 

, \EPBAL by the defendant from Small ,  J . ,  at Septen~ber Term, 1936, 
of WAKE. N O  error. 
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A f f o r n e y - G e n e r a l  Seawel l  and  -4ss is fanf  L f t o ~ / i c ~ j - G r n e r a l  I l f r J f u l l a ~ ~  
for f h e  S t a f e .  

-4. N z ~ r t o n  U w c t e  for d e f c n d a u f ,  appe l lun f .  

PER CL R I I ~ .  The  defendant n a s  eonr icted upon a bill of i~i(lictment 
charging him nit11 the larceny of a shotgun of the T alue of $50.00, tlie 
property of E. 0. 3lar.llburn. A11 of the exceptixe assignmentb of error 
present the same qucstlou, naniely, mas there sufficient evidence npoll 
n liich to submit the case to the ju ry?  

The evidence n a s  to tlie effcct that E. 0. IIarshburn had a ~1iotgu11, 
for which he paid $GS.OO. in n room in the basenleiit of 111s liouw h ~ i o n l ~  
as the den;  that on or about 5 June,  1936, the gun was taken from the 
tlen and neler  recoTerec1; that the defendant, who slept on the preulises 
of Narahburn, had a key to the tlen; tha t  on said date the defendant 
took the gun out of the d m  and offered to sell it  for $6.00 to a plumber 
who n a s  working at the Marsllhurn house, stating that  3Zr. Narsliburn 
had glven him the gun ;  that  when the defendant exhibited the gun to 
the plumber he brought it out of the den tvrapped in a spread: and that  
Mr. Marshburn never gave the defendant the gun. 

This evidence raises more than :I suspicion of the guilt of the defend- 
ant, and uas,  therefore, sufficin~t to be submitted to the jury. 

S o  error. 

LOEE PICIiELSIJIER,  SEST FHIEAD OF PEGGIE JEW CRITCKER, A MINOR. 
v. WILLIAM 8. CRITCHER. 

(Filed 23 Xovember, 1936.) 

Parent and Child B a- 
A child who has been abandoned by its father mag maintain a suit by 

a nest friend against the father to force the father to contribute to its 
support. 

APPEAI, hy plaintiff from U n m h i l l ,  J., at F e b r u a y  Term, 1936, of 
FRASKLIS. Rer ersed. 

I t  is alleged in the complaint in this action that  the plaintiff Peggie 
Jew Critcher is a minor, and that ille appears in this action by her duly 
appointed iiext friend, Loee Pickelsimer; that the defendant William S. 
Critcher is the father of the plaintiff ;  tlint he has not paid any sun1 
~vhatsoexcr for the support and maintenance of the plaintiff since her 
birth, and has abandoned her;  and that  the defendant is  amply able 
f i n a i ~ c i a l l ~  to p r o ~ i d e  for the support and maintenance of the plaintiff. 
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0 1 1  these allegations the plaintiff p rays  judgment t h a t  the defendant 
pay to the plaintiff the sum of $50.00 per rno~itll  for her  support and 
n ~ a i n t c n a n c e  dur ing  her  minority. 

T h e  action vias heard on defendant's demurrer  ore f enus  to the corn- 
plaint on tlie ground t h a t  the  facts  stated therein a m  not sufficient to 
colrstitute n cause of action. T h e  demurrer  was sustained. 

Frolil judgment dismissing the  action, the plaint i f '  appealed to the  
Sulwcmc Court,  assigning e r ror  i n  the  jullgment. 

,J. P. LC J ,  11. Zollicofler and I'arborough cE. Z'nrborough for plainf i f l .  
-1-19 t o u ~ ~ c l  for d ~ f e n d a n f .  

PER C ~ R T A X .  There  is error  i n  the  jutlgmcnt dismissing this action. 
T h e  judgment must  he reversed on the authori ty  of Grcen 1' .  Gwen ,  an te .  
4 1 S. E 6 1 .  I n  tha t  case i t  is held t h a t  a n  i n f a n t  appearing 
by i ts  nes t  f r icnd can main ta in  a n  action apninst i ts  fa ther  f o r  support  
and  mnintenancc, n o t ~ r i t h s t a n d i n g  the  bonds of mat r imony bet\\-een i ts  
fatlicr and mother  have been 'dissolred hg. a judgment of divorce, and 
notwit l is tandi i~g the in fan t  is  the  illegitimate cliild of the father .  I t  is 
said tha t  tliere can  he no controversy tha t  the fa ther  is; under  a legal as  
~ w l l  as  a nloral d u t y  to  support  his  i n f a n t  cnhiltl, and  if he h a s  the ability 
to  do so. ~ r l i c t h e r  t h e  child h a s  property or not. There  is  a na tura l  
obligation to support  even a n  illegitimate child which the law not only 
~.ecognizts,  but enforces. 

T h i s  action v a s  heard i n  t h e  Superior  C o m t  bcfore the  opinion ill 
Greet? 1 % .  Grccn,  supra, Ivas filed. T h e  decision i n  t h a t  case is  ful ly  
supported by the authorities cited i n  the  opinion b y  Devin, J . ,  and  is 
determinative of the question presented by this nppeal. 

Reversed. 

MRS. JIAIE D E S S I S  r .  AXTHONY REDJIOSD. S c c c ~ s i ; o ~  TIKSTEE, .\AD 

THOMAS H. LEBTH, ATTORXET. 

(Filed 16 December, 103G.) 

1. Appeal and Error F b- 
A sole exception to the judgmeilt rendered 1)resents the s i~~glt .  question 

of whether the judgment is supljorted 1)y the findi~igr; of fact, :und the 
judgment will be affirmed when it  is regular upon its face nnd is sup- 
ported by the findings. 

2. Injunctions D b- 
Where the undisputed facts are  sufficient to support :I decree dissill~in:: 

the temporary restraining order entered in the cause, an escel~tion on tlie 
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~ . r o u n d  tha t  the  order shonld h a r e  been continued for  n jury tr ial  up011 
the  tlispnted fac ts  is  unte~mhle .  

3. Mortgages H +Admitted facts held sufficient to support finding that 
debt was in default, and dissolution of restraining order was proper. 

I n  this suit  to restrain foreclosure institntetl by the  g r a n t w  in a tlcotl 
: ~ s s ~ ~ n ~ i n ! :  the  p:lynicnt of the  debt  secured by a deed of t ru s t  on the  lantls. 
i: : ~ ~ ~ l ~ c ' ; l r e d  tha t  the  d(xl)t \\.as in de f ;~n l t  and tha t  no 11aylncnt 11:1tl I ) c s n l  

~n:~d(b t l le~~eoii  f ( ~ r  :tbout t l i r t ~  yelnrs, e r en  giving l ~ l a i ~ l t i f i  credit Sol' 
:Iliionllts p:~id by her  plus a n  :imonnt received by the  ccafui  from tl~c, l r o -  
rwt ls  of n fire i n sn~~nn i . c  po1ic.j on the  ~ ~ r o ~ e r t g ,  m ~ t l  t l ~ t  t h ( ~  cc'sfrri 11:ltl 
l~a i t l  tnses  ant1 insnranc.e and l ~ a t l  properly credited l~laintift '  with the 
(,redits claimctl by her. H e l d :  I t  wns not er ror  fo r  the  court  to find t l ~ t  
tile d ~ h t  \\.as in t l r f a~ l l t  and to dissolre the temporary restraininq ortlrr 
csntcrcd in the rause.  there I~ein: no fac ts  in disl)nte sufficient ~ I I  ~~:l l ' r : l l l t  
rhc. cont inu;~t ion  of the ~wt rn i r l i ng  order for  :I jury tri:tl. 

An :lllcg:~tion t h a t  screra l  concerns had matle tlemantl olr 1)lnintiff for 
1)ayments on tlie inclel~tedncss secured hy a deed of trllst nssnni t~l  II!. 
~j lni~it if t '  is  i~isutt icier~t to restrain foreclosure of the  deed of t rus t  n l ~ c ~ r i  
i t  :ll)pc,:trs t ha t  each of the vnriolls conc.erlis rtsprrsc~ntetl the  lioltlcr of 
t he  ilotes. 

3. Sanit-Plaintiff held not entitled to restrain foreclosure for an account- 
ing undw the facts of this case. 

T h e r e  i t  appears t h a t  plaintiff serlting to restraln the foreclosure of ;i 

11eed of t rns t  had not paid anything' on the  indebtedness for about thrcc 
yc,nrs, t h a t  she could h a r e  easily ascertained the amount of i n su ra~ icc  
collected by the  cesfzti on the policy of fire insurance on the  prollcrty 
\i.liicli the cc.sfiti had allon.etl :IS a credit  on tile drlrt. and could I I : I V ~ >  
awer ta ined the  amolmt of insnrance and  taxes  paid by the  ccstui  and 
atl(1cd to  the  debt, l)laintiE i s  not entitled to restrain the  foreclcsure for  
a n  ;~cconnt i~~: .  to ascertain the  exact amount  of t he  indebtedness in thc: 
:ilhe~icc c~f a tcntler of sowe amount  t o  the  ccstui. 

6. Same- 
The holder of notes stwured by a deed of t ru s t  may foreclose tlie pro1)- 

er ty  in the  llands of a purchaser f rom the  trustor a s s~ i rn i~ lg  the  11nyiuent 
of thc~ dcbt n.itllout first filing claim \ri th tht? personal rc.presentatirc of 
thc dcceased maker  of the  notes. 

Aii,r:.a~. 197 p1:iintiff f ro in  IL'ozi~seau, J., a t  C l i amber s  i n  W ~ ~ t l c s h o ~ ~ o ,  011 

1 4  S rp t e lnhc r ,  1936. F r o m  R r c t ~ a r o x n .  Affirmed. 

T h i s  i, a l>roceetling b r o u g h t  by pla in t i f f  a g a i n i t  dcfcnclants t o  ~ w t r a m  

tlit n l  f r o m  celling cc r t a in  r e a l  p r o p e r t y  nrltlcr p o n e r  c o n t a i i m l  i n  a deed 

of tr11.t. A1 temporary res t ra i t r ing  o r d e r  mas  d u l y  iqsued a n d  the cause  

cnliic o n  to  he h e a r d  un r ~ i o t i o n  of p la in t i f f  t o  con t inue  the res t ra in i r ig  

o r t lw  t o  t h e  l icari i ig.  

T h e  judg i i l c~ l t  of t h r  c o u r t  bc lon is as f o l l o n s :  "'I'hic: cause  c o m i ~ l g  

cur to  he Ii t~artl ,  a n d  be ing  h e a r d  o n  14 Sep tember ,  1936, by his H o n o r ,  
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J. A. Rousseau, Judge  presiding over the courts of the Thirteentli Jud i -  
c4:d District, ill Chambers a t  Wadesboro, N. C., the motion of the plain- 
tiff for a restraining order to be continued to the liearing l i a ~ i n g  bcc~i 
continued, by consc~it of all the parties, to this date a ld place : , h l  i t  
appearing to the court and the court findinq facts as foilows: 

"(1) Tha t  O I L  18  J :n~ua ry ,  1930, Mrs. Mair  I ) c ~ ~ i i i s  esecutrtl and 
delivered to J. R. Hentlerson a deed con\eying tlich I~ i i t l s  set out and 
described in  the complaint filed herein and used as all affidavit, wliicll 
deed was recorded on 20 March, 1930, in Ijook 207, page 123, R i c ~ h i ~ i o ~ ~ t l  
Coulity registry; that  J. R. llentlerson autl wife, 011 15  Februayv. 1030, 
cwcuted and delirered to the Commercial Xational  Ballk of High Point, 
S. C., tlicir deed of trust to secure tlie payment of a iiclte in  tlie amount 
of $3,130, saitl note being ni:~dc payable to bearer at  the office of the 
Cllarlestoli Sa t ioua l  Bank, Cliarleston, West Virginia ; that  sai(1 llcc(l of 
trust was recorded on 6 &larch, 1930. 

" ( 2 )  Tliat on 6 Xarcli, 1030, J. R. He~~der so i i  a~i t l  r i f e  rec40n\ep.l  
the land described in the complaint to the plaintiff liwein by tlccll re- 
rorded in  Book 207, page 237, Richmond County regiqtry. 

"(3 )  Tliat tlierenfter J. R. IIendersol~ died, to w i t :  On 26 -\Lay, 1930, 
and 13. X. Rliodes was duly appointed collwtor of the ?state of tllc s l id  
J. R. Henderson, and thereafter filed his fiilal report d ~ o w i n g  n+cat> I I I  

11antl of ouly $59.11, no executor or atlministrator h a r i  ig e~ er qualifietl, 
the report of said E. N. Rllodes, collector, being duly filed in  Recortl of 
Settlements KO.  4, page 345, office of tlie clerk of tlic Superior ( 'ourt of 
I i i c l~mo~id  County, File  S o .  S98-,I, a copy thereof beii~g liereto att:~cl~ctl.  

' '(4) That  from 2 April,  1930, t h o u g h  21 J u w ,  11133, the p l d i ~ ~ t ~ f t  
nlade payments aggregating $660.00. 

" ( 5 )  That  011 21 Sovember, 1933, the Comruercial Xatiollal Uailk of 
H igh  Point, X. C'., trustee, aud Jo1111 Biggs, rewirer ,  advertised tlie lalid 
described in  tlie complaint, and described also ill the aforesaid deed of 
trust for  sale on 23 December, 1933, and that  on 1 4  L)eceniber, 1933, 
HOII. ,I. N. Stack, one of tlie judges of the Superior Court, issued a 
temporary restrailling order restraining the sale; that  as a basis for ssid 
restraining order the plaintiff lierein filed a n  affidavit and coniplai~it 
n l~e re in  she alleged the esecutioi~ a d  delivery of the dced of t r u ~ t  liere- 
inabove referred to, to secure the paynlent of the note payable to bcarcr, 
nnd further alleged, 'The notes being made payable to b~.arcr, but 111 fact 
were made payable to the Conirnercial Sa t iona l  I3a11i of C'liarlesto~~, 
West Virginia, whose place of business was at  Chnrlestou. West Y ~ r g i ~ i i a ;  
t h t  t l~ereafter ,  011 or about 6 Narch ,  1930, tlie saitl J. R .  Hr~it lcrson and 
\rife, Jennettc Henderson, conveyed by deed to Maie D e i l ~ ~ i s  the property 
tlescribed ill the deed of t rus t ;  tlie said Na ie  Dennis assuming thc~ indebt- 
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ctl~tehs t l~creon' ;  tliat the said Naie  Dennis made pajments as prorided in 
tlic clecd of trust in excess of $600.00 on the original indebtedness of 
$3.150. 

' , ( 6 )  That,  ill add~ t ion  to the pajnlcnts made by the plaintiff abole 
referred to, the sum of $1,235.84 was collected by the defer~tlalit as pro- 
cwd. of fire loss oil 97 Dwember. 1934, as found by Jutlge Claytoll 
Xoorcl 111 nn order dated 28 May, 1933, a copy being hereto attacliccl as 
'Esliibit -1.' 

" ( 7 )  That  the plaintiff hns paid no taxes on the property ile,cribed in 
the con~plaint  and in the deed of trust to the town of Hanllct or thc 
co~uity of Riclimontl for tlle years 1!)31 to 1035, inc lus i~e .  

" (  q )  That  in May, 1036, the defenclant Anthony Redmond, successor 
truitte. tluly adrertiseil tlie lai~cls tlescwhed in tlie tlced of trust for sale 
under the, poner contnlned tllereii1 oil 1 Juite, 1036, anel that after said 
d e  wab lield, that tlie pl:tintiff Mrs. Xa le  L)enriis, on the 10th clay 
tlirreaftc~i., raised tlic bit1 to $1,373 011 said proprrty as by statute pro- 
l i t lul ,  im,l tliat tllcreaftcr the lands \ \err  readxertised and rcofiered for 
sale on 3 July,  1936, and temporary restrailling order \ \as vcuretl : t i  

licrc~nabore rcferred to on 13 July, 1936. 
" ( 9 )  That  the plallitlff in tlie complaint filed herein alleges the due 

ese~cution and deli\ t ~ v  of the deed of trust from J. It. IIeilderion xlid 
\ \ i fe to secure the p a y n ~ e r ~ t  of the note described therein and securetl 
tlierotq-, and further alleges c-ertain paynients, includiilg the collection of 
$1,335.b4 from ail insnra~lcze compaliy 011 account of damage to the niort- 
gaged property by fire. 

" (10)  Tlint vkiile the plaintiff admits cer ta i~i  payments on said notcl, 
and that tllerc is a balalice due and unpaid therc,on, she has nut made 
any tcntler or offrr to pay ally amount whatsoerer. 

' . ( l l )  That  the plaintiff has not offered to do equity and is not 
entitled to r e c r i ~ e  equity or ally equitable relief on thr  slio~ving made 
a t  this Ilearing. 

"I t  is now, on nlotion of Thomas H. Leath, i n  proprta  persona, and of 
Yarwr.  XcIiltyre ck Henry, attorneys for defentlants, considered, o rde rd ,  
ant1 atljuclged that tlie 111otion of the plaintiff to continue tlie restraining 
order until the hearing be and the same is Iicrc,by denied, and that the 
trniljorary restraining order heretofore ~ssucd in this cause be m ( l  the 
enme is liereby ill a11 respects dissolred. 

J. AL R o r s s ~ . \ r ,  ,Judyc Prescding." 

T o  tlle foregoing judgment the plaintiff excepted, assigricd error. and 
uppealed to the Supreme Court. 

-1. A.  Reaves  and  J .  C. Sedberry  for plaintif j .  
Il'horrcas 11. Leath and T 'a~ser ,  M c I n t y r e  & H e n r y  for defendants .  
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CLAREISOX, J. The only exception and assignment clf error made by 
plaintiff is "to the foregoing judgment." A case where the facts are 
similar i11 all respects to the present one is that  of I n g r a m  c. X o r f g a g e  
Co., 208 X. C., 329. At page 330, it is said:  "The first exception is to 
the judgment itself. This judgment is regular upon its face, and tlie 
facts found by the trial judge are sufficient to support  he decree. Con- 
sequently, the first exception must fail. Il 'arren z.. f l o f t l i n g  Co., 207 
N. C., 313; X o r e l n n d  r .  T.TTnmboldt, a n t e ,  35. The sec*ond exception is 
'to the finding and signing of the order of the finding of facts.' It is 
to be observed that the plaintiff requested 110 findings of facts and there 
is no specific exception to any particular finding of fact. Obviously, 
some of the findings of fact are necessary and beyond question. The  
Court is riot endowed with the gift of prophecy, and, thwefore, is unahlc 
to determine which particular finding of fact is objt~ctionable to tlie 
plaintiff. Hence, the second exception must likewise fxil." 

I n  the record the facts are practically undenied, a i d  those foun(l by 
the court below are supported by the evidence. On the above nuthority 
the judgment of the court below must be affirmed. 

-1s  tlie merits of the cause are urgently argued by the plaintiff. v e  
nil1 coiisider same. The plaintiff contends: (1)  "Did his Honor l ia~r l  
a right to pass upon and determine the disputed facts ~ i i t h o u t  the iiiter- 
vention of a jury ?" On the whole record, we do not think that tlit,rt. 
were sufficient facts disputed to continue the restraining order to tlic 
hearing for a jury to determine. 

H o l ~ e ,  J., ill G r a n t h a m  v. ,\'unn, 188 N .  C., 239 (242 1 ,  speaking to the 
subject, says: " In  S u t t o n  2;. S u t l o n ,  supra  (183 N. C., 128), wherein the 
lower court dissolved the restraining order and entered judginerit for 
defendant, the governing principle is stated as follows : 'Upon tlie hear- 
ing by the judge upon the question of contiiluing a restraining ortier to 
the hearing, the judge, upon proper findings (and it ma,r be added on the 
evidence presented and without findings), may dissol~e  the teniporary 
order, but i n  doing so it is error for him also to determine an issue of 
fact inaterial to the rights of the parties and nhich should be reserved for 
the jury to pass upon a t  the trial.' " T o n d i n s o n  c. C'ranor, 209 S. C., 
688. Of course, the litigants may consent that  tlie court t ry  the cauqe. 
H e r s h e y  Corp .  v. R. R., 207 N. C., 122 (125). 

The undisputed facts:  (1)  On 18 January ,  1930, plailitiff madc and 
executed a deed to her brother, J. R .  Heiiderson, for tl e land in coiitro- 
versy, which was duly recorded on 20 March, 1930. ( 2 )  J. R. IIcnder- 
so11 and nife,  011 15 February, 1930, executed and deli\ered to tlie Com- 
mercial Kational Bank of High Point, N. C., a (Iced of trust to secure 
the payment of a note in the amount of $3,150. Said deed of trust was 
duly recorded oil 6 March, 1930. (3 )  On 6 March, 19,30, J. R .  Render- 
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~ O I I  and 11 if? reconr eyed the land to plaintiff, wliicli deed was duly 
recorded. (4 )  The land \\as advertised for  sale under the deed of truzt 
and plaintiff. on 14  December, 1933, obtained a restraining order. I n  
her complaint and affitla~it she states: "That thereafter, on or about 
6 Uarch ,  1930, thc said J. R. Henderson and wife, Jennette ITendcrso~~. 
conreycd by deed to Maie Dennis the property described in  the deed of 
t rus t ;  f h e  ,said Xeric D C ~ T Z Z S  as.sum~ng f h e  i n d e b f c d n r u  f h ~ r e o n ;  that the 
.aid Xa1e Dennis made payments as provirled in t l ~ e  tlecd of trust ill 
c x e v  of $600.00 on the original indebtedness of $3,150." 

I n  Wiltsie on Mortgage Foreclosure (4th Ed. ) ,  Yol. 1, sec. 237, is the 
follon.ing : "AII agreement by the grantce of mortgaged premises to 
assume or pay tlir, mortgagcd i n d ~ b t ~ ~ d n ~ ~ s s ,  may be embodied in  the deed, 
may appear in srparatc ins t rum~l i t? ,  or may rest ill p r o l .  Or  the 
agreement n l q  he implied from all the facts and circumstances existing 
in connection ~ i t h  the transfer of t l i ~  property, and may appear ni thout  
any formal ~ ~ r o m i i c .  . . . Where the contract of sale p r o ~ i d c d  that  
the purchaser should pay the mortgage, he is liable though deed to him 
merely excepted the mortgage from the cownant of warranty. An oral 
agrcen~ent by a purchaser to aswme or pay a mortgaged indebtedness 
upon the prcniiqes is valid and enforceable though the conreyanw con- 
t a i n ~  no such agreement. (Citing P a r l i ~ r  v.  Xzllrr, 186 S. C., 501.) 
A\nrl an  oral agreement by a purcliaqer to assume a mortgaged i~ldebtecl- 
lless is not u i t h in  the statute of frautlc where it has the original transfer 
to support i t  as a consideration." 

Thc  plaintiff assumed the indebtedness in the deed of trust, $3,1>0, 
and the taxes arid inrurance which ne re  tacked on in the deed of truqt 
a ~ i d  niade a part of same. I n  the proceeding of 1933 for i n j u n c t i ~ e  
relief by plaintiff, she alleges that  she paid on the $3,150 in cxccjs of 
$600.00. 

The  principal of the debt was $3,130, there nere  credits of $660.00 
paid in  17 different payments, the last 6/21/33. F i r e  loss draft 
12/27/34, $1,235.84, insurance $105.13, taxes $604.60 paid at  different 
times, and interest on advances left a total due 8/15/36 of $3,077.32. 
The  land n a s  duly adrertisetl to pay the intlebtetlness on 1 June,  1936, 
and bid ill by the Metropolitaii Realty Company for $1,500. Plaintiff 
raised the bid ant1 thc property was resold on 3 July,  1936. and 1)id in 
hv the same company for $6,000. The  plaintiff did not raise the bid, 
but, ~ ~ i t l i i n  10 days, on 1 1  July,  1936, instituted this proceeding antl the 
temporary r e s t r a i n i ~ ~ g  order was secured on 13  Ju ly ,  1936 From the 
record i t  appears beyond que~ t ion  that  the a b o ~ e  amount is due on the 
note a i d  deed of trust, with taxes antl illsurance, which plaintiff assumed. 

The  plaintiff alleges that mr ious  conceri~s have niade demand on her 
for thiq indebtedness; be that so, she owes the indebtedness and there is 
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iio el-itlence on her part that  the defendants did not represent the owner 
of the indebtedness, and, in fact, defendant Redmonc so stated in his 
aff ida~it ,  "is owned and held by the Charleston Sat ional  Bank of 
C'lini,lrston, West Tirgiiiia, as trustee," etc., and he was duly appointed 
substitute trustee in said deed of trust. I n  the proceeding of 1933 for 
restraining order, plaintiff contended she had in excess of $600.00. 
She was given credit for $660.00. I n  her complaint :.he alleges that  a 
llousc on the lot was burned and $1,235.84 was collectetl as i n su ranc~ .  
She has been credited with same on her il~debtedness. 

(2)  I s  the plaintiff entitled to an  accounting in ord2r to find out the 
balance due on a deed of trust, to which her o~vnership of the land is 
suhjcct, n itllout making an  actual tender of some  sun^ of inoney ? TTe 
think not under the facts and circumstancw of this case. She has paid 
~iothiiig on this iiidebtedness since 1933, up  to that time she had paid 
$660.00. The insurance amount collected was easily obtainable; i n  fact ,  
in lier complaint she allcges the exact amount due 011 fire loss, $1,235.34. 
111 t l ~ e  exercise of due care she could have ascertained the exact amount 
dur, including tases and insurance, which were tacked on to the deed of 
trust, and tendered same. She was given several years i n  which to pap 
this indebtedness, but has not done so. I t  is said in  1T'ilson c. Trust Co., 
200 S. C., iSS (791) : "Until this amount, which is in controversy 
bct~rcwi plaintiff and the answeririg defendants, has been ascertained and 
dc f i~~ i t e lg  determined, !lailltiff is  entitled to h a w  the sale of the land 
tlescribetl in the complal~it, under the power of sale contained ill the deed 
of trust, enjoined and restrailled. Parker Co. c. B a n k ,  ante ,  441, 157 
S .  E., 418." Por ter  v. Ins. Co., 207 N. C'., G46 (647;. On the entire 
record plaintiff linem or in the esereise of due care c m l d  ha re  k~lown 
the exact amount due 011 the indebtedness, and tendered same. 

( 3 )  I s  the plaintiff entitled to require the holders of the note, secured 
by said decd of trust, to file their claim with the persorlal representa t i~e  
of thc maker of said note and the grantors in said deed of trust and pro- 
ceed in an effort to  collect said indebtedness thereby before proceeding to 
forcclose the deed of trust on the land of which the plaintiff is the 
equitable o n n e r ?  We think not. 

J. R. Henderson died on 26 Max, 1930. The collector of the estate 
of J. R. Henderson, after the receipts and disbursements were accounted 
for, lind left on hand $59.11. We do not think this material, as the 
onncr of the note and deed of trust could resort for payment of the debt 
foreclosing ullcler the power of sale containcld in the deell of trust. 

In LcaX, r q .  &Lrmjield, 187 X. C., 623 (G28), speaking to the subject, 
this Court sa id :  "It nowhere appears in the record t l a t  Chase Roren 
consented to the procedure in which she 1ra.q made a party or waived any 
right. This being so, from the facts found 1)g the court 3elow as a mattcr 
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of l a \ \ ,  we t l i i i~k  tha t  tl ir  re,itr:li~iing order o u o l ~ t  not to h a l e  hec,li ? 
craiited. I f  subsequent judgment creditors or l i t ~ g a l i t s  over the cquitv 
of rcdcmption c~oultl 'tie up '  a. firit  mortgage and  effect i ts  terms, it  nou ld  
,criouily impai r  a legal r o ~ i t r a c t .  It m a y  be 'hard measure'  to >ell. 11ut 
this is  m i l  cr ial ly  so. Tlic, mortgagee has a r ight  to  lml c her  co~i t rac~t  
el~forcctl u r ~ d c r  the 11lain termq of tlie mortgage. T o  hold othernis,. 
voultl prarticnlly nullify the  p r c w i t  iystcm of mortgage.. a11d tlecds t>f 
t ru i t  on 1a11cl. qo geiierally uscd to secure i i ~ t l c b t d r ~ e s s  a i ~ d  srr iousl j  
11a111per. bu-llrcss. Those interested i n  t h e  equity of redemption h a ~ e  the  
rlg1it of paying off tlie f i ~ s t  h e n  n l ~ e i l  d w .  T e  call st,? no equit:rl)h 
~ ~ i g r e d l e i ~ t  iii the facts  of this  caie. T h e  mortgagc is ]lot a ' v r : ~ p  of 
~)al)cr . '  I t  I. a l ~ g a l  contract tha t  tlic partie,  a re  bou11c1 by. T h e  court- 
untlcr thcjlr equitaltle juristllct~oir,  v l ~ c n  the amount  i i  c!ue and ascer- 
tained-rlo f r a u d  or mistake, etcs . allegcd-havf~ no polver to iinpair thc 
wlen111 i r ~ s t r u ~ n r ~ n t  directly o r  i ~ ~ t l i r c ~ t l ~  1)g ~i~: l l i fyiug the plain  pro^ i 
sioris by rc15traini1lg the  w l c  to he nmtlr uri,lc>r the t e r ~ u s  of t h ~  mort-  
gage." 

T h c  caie of Xoaeley z.. Xlloscley, 192 S. C.. 243, cited by plaintiff, i. i n  
110 w l i c  applicable. T h a t  case construed S. C. C'otle. 1935 ( M i r h i e ) ,  
. 4 .  S o  ~ ~ i o r t g a g c e  or trustccl \r as cndra\or i l lg  to forecloie, nor n e w  
they made  part ies  to  the  proceeding. I n  the present case the p o n e r  of 
\ale \ \ a s  being carried out under  t h c ~  terms of the iiistrument. Tllc 
Xo\el, ,y t u 5 c ,  s u p r u ,  i i  so t l i f f e r e ~ ~ t  f r o m  the present case tha t  ( ' E t  tha t  
r u n s  niay read." B a j d  1 % .  I'utc~cs, 201 S. C., 753;  Teetcr c. Y'eetp,, 203 
S. ('., 438; K ( , ~ n y  C'o. 1.. I l u f ~ l  ( 'o . ,  206 x. C., 391; Jf i l ler  c. ,{'lro)c, 
206 S. C'., 732. 

I t  is held in  tlii- jnrisdiction, and  the  weight of authori ty  by test  
lvritcrs ant1 d e c i s i o ~ ~ s  all  over the  nat ion a r e  to  the  effect tha t  it  was not 
neccsinry for  t l ~ c  mortgagee to file his  claim f o r  allowance v i t h  tlw pcr- 
-on:ll r e p r ~ s e n t a t i v c  of the deceased mortgagor before proceetlii~g to for(,- 
rlose 011 the mortgaged property, a i d  tha t  tlie f a i l u w  to file the claim 
for  paymerit out of the gerleral funds  of the  citate did not affect the r ight  
of the inortgager to foreclose under  pou-cr of sale i n  the mortgagc. 
AIIiller r.  S h o r c ,  .sripm. 

T7'c have esami~ie t l  the record and  t h e  elaborate and carefully prepared 
hriefs of tlic li t igants nit11 care. T h e  bricf of the  defendants filed i n  tllc - 

cause by Tliomns 11. Leatli a i d  his  associates was most helpful  i n  w r i t i l ~ g  
this opinion. T h e  bricf \\-as not only persuasive, but  c o n ~ i n c i n g .  

F o r  the reasow given, the judgme~i t  of the court below is 
Affirmed. 



IS THE SUPREXE COURT. 

A. D. BURROWES v. LOUISE W. BURROW.ES. 

(Filed 16 December, 1936.) 

1. Divorce F a-Order f o r  custody of m i n o r  child i s  improper ly  en te red  i n  
divorce proceedings w h e n  adve r se  p a r t y  is given n o  notice. 

I t  appeared that  a copy of the complaint in this d ivorw proceeding n n s  
mailed to the  feme defendant together with a nonsuit 'al ten by plaintiff 
in a prior action for divorce in which plaintiff prayed for the custody of a 
child of the marriage,  and  t h a t  thereafter summons in the dirorce plo- 
ceedings was served on the nonresident fpme defendant by publication 
Tl1e complaint gave no notice t h a t  the  plaintiff would seek the custody of 
the minor child. Judgment for absolute divorce cnteled in the action 
l)roritled tha t  plaintiff should lirtre the custody and control of the minor 
child. Held: The  order awarding tlie custody of the minor child to plain- 
tiff is  irregular and not in accordance with the practice of t he  courts of 
this State,  and should have been stricken out on motion of the  fcnze 
defendant for the reason tha t  the fcme defendant had no notice from the 
complaint or o ther~vise  tha t  t he  custody of the minor child was  involvc'd 
in the  action. 

2. Same-Proviso of C. S., 1664, dispensing wi th  notice,  does  no t  a p p l ~  in 
cases where  movan t  h a s  custody a n d  control  of child. 

The provision of C .  S., 1664, t h a t  no notice of a motion for the  custody 
of a minor child of the marriage need he given in the dirorce proceedings 
\\lien the adverse party has  removed or is  abont to remove the child from 
the. jurisdiction of the court, applies only \ \hen the  motion or application 
is made by the parent not ha r inq  custody of the child, and nhe re  the 
n~rltion is made by the  parent  having the c~is tody of the child the five days 
notice required by the  s ta tu te  must be given. 

3. Same- 
'The court  entering a decree of absolute dirorce may not award,  ex m e t o  

motu, the  custody of a minor child of the  marriage t o  plaintiff without 
giving notice to defendant and without finding that  the best interest of 
t h ~  child would be promoted by so awarding i t s  custody. 

1. Same-Court h a s  n o  jurisdiction t o  ra t i fy  improvident  o r d e r  f o r  cus- 
t ody  of m i n o r  child w h e n  t h e  child i s  n o t  wi th in  t h e  jurisdiction of the 
court. 

I11 this proceeding for  divorce the decree awarded the custody of :I 

minor child of the  marriage to plaintiff without any no1 ice to  defendant 
that  the custody of the child mas involved in  the action. Upon motion of 
defendant to strike out the improvident o r d w  awarding the custody of the  
child, plaintiff filed a counter motion tha t  the prior improrident order be 
ratified. The conrt  granted plaintiff's counter motion although the child 
n n s  in another state,  the court stipulating that  the  presence of the child 
in conrt n a s  waived by the court. Held: The presence of the child 
wilhin the Sta te  was  necessary to confer jurisdiction on the court to 
award i t s  custody, and such jurisdictional requirement could not be \\aired 
by tlie court, and the court's order ratifying the prior irn1)rorident order 
for the custody of the  child i s  void. 
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-IITEAL by defendant from Barnhill, J., at Second Narch  Term, 1936, 
of ~\-AE(E.  Reversed. 

This action was h e p i  in tlie Superior Court of Wake County 011 

B Xoxember. 1934. The defendant mas a t  said date and is now a non- 
resident of this Statc. Tlie summons was duly s e r ~ c d  on her by publica- 
tion a< proJ ided by statute. C. S., 48.2 ( 5 ) .  

0 1 1  the facts alleged in tlie complaint as constituting his cauw of 
ac t~on ,  ('. S., 1650 (1). the plaintiff prays judgment tliat tlie bonds of 
1~1atriinon~- existing between him and the defendant be dissolved, and 
that lie be grantid an  nbqolute divorce from the defendant. 

I t  1, alleged 111 tlie cornplailit "tlint one son of the marriage, Thomas 
Henry Burrones. n a s  110171 on 6 May, 1924." The philitiff does not 
allcpc that lie is entitled to the, custotly of tlie said Thomas H e i i q  
B111ron C P ,  nor does lie pray ill his complaint for an order that  the said 
Thoniaq Henry  Burroves be com~iiitted to his custody. 

The action n a s  tried a t  the Second March Term, 103.5, of the Superior 
Court of Wake County. when judgmmt was rcndered as follows: 

'*Tlii< r a u v  corning on to  be heard before the undersigned and a jury. 
ant1 being lieard, and tlie jury having ansnered the issues submitted to 
then1 as follorvs : 

"1. I s  tlie plaintiff, A. D. Burroms,  a resident of Wake County, State 
of Sort11 Carolina, and has he been a resident of said State and count! 
for a period of niorc than t n o  years prior to 28 xovember, 193.2? 
A\nqn er : 'Yes.' 

" 2 .  Were the plaintiff and the defendant married, as alleged iri tlic 
complaint? Answer : 'Yes.' 

"3 .  Were the plaintiff and the defendant separated in June,  1932, arid 
hare t h y  l i d  separate and apart  since said da te?  . insner : 'Ires.' 

"4. Diil the defendant abandon the plaintiff in June,  1932, ~ i t h o u t  
cnuyp on tlie part  of the plaintiff? h s n c r :  'Yes.' 

'L,lntl 1113011 said issues, as answerd  Ly tlie jury, the plaintiff being 
entitled to an absolute dix orce from the defendant Louise Mr. burro we^. 

"It is now tlierefore ordered, adjudged, and decreed that Ai. D. 13ur- 
ronrs be and he is hereby granted an absolute divorce from the defend- 
ant Louise IFT. Burrowes. 

" I t  appearing to the court that  one son, Thomas Henry  Burrones, was 
born to said plai~itiff and dcfentlant, on 6 Nay,  1924, and that  said son 
by ~ i r t u e  of orders heretofore entered in this court in the case of 'A. D. 
Burrones c .  Louise IT. Burrowes,' instituted on 26 October, 1933, has 
been conimitted to the carp, custody, and control of the plaintiff in this 
action, and tliat .under and by virtue of orders of the juvenile court of 
Knke  C'ounty, city of Ral~igl i ,  tlic care, custody, and control of the said 
Tliomn. Hcnry  Burro~res  has beer1 committed also to the plaintiff in t l i i ~  
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action, A. D. B u r r o w s ,  a n d  t h a t  the said Thomas  H e n r y  Burron.es, the  
said son, is n o ~ v  i n  the  custody and control of the snit1 Al. D. Burrowes, 
the  plaintiff in th i s  act ion;  

" l t  is non., therefore, fu r ther  ordered a ~ i t l  decreed ths t witliout i n  a n y  
mmuler n f f e c t i ~ ~ g  the  orders ~rl i ic l i  have been lieretofclre issued by the  
ju rc~r i le  court  of the county of R a k e ,  c i ty  of Raleigh, lhe  care. custody, 
aiid control of t h e  said Thomas  H e n r y  B u r r o ~ r e s  i s  hercby committed to  
-1. D. B u r r o w s ,  the plaintiff i n  tliis action, under  the  terms and condi- 
tions of the  order  of his Honor ,  J. P a u l  Frizzelle, on 2 1  December, 1034. 
a t  tlw Decomber T e r m  of the W a k e  Superior  Court .  

F. A. DAXIELS, Judge Presiding.'' 

Tlirrcaf ter .  011 or about 17 J a n u a r y ,  1036. the clefendant filed a 
motion, ill wr i t i~ ig ,  ill this action, nliicll is a s  fol1o~r.s: 

"IIL thc ubore elititled cnusc, nojv r6mes the tlcferldan Louise TV. B u r -  
r o \ ~ ~ ,  by aiid tlirough her  counsel, Iiuarlc 6: Ruark ,  whose address is  
Rooins 602, 603, 604, slid 605 Lawyers'  Building. Rnleigh, Sort11 Caro-  
lina, :111d makes this ller motion to the  court,  t h a t  a n y  a i d  al l  of the pro- 
\ i s io~ ls  of the judgmcirt lieretofore entered i n  th i s  c a u w  a t  the  Second 
N:trcll Term,  1933, of tliis court,  wl~icl i  rclate to aiid/or i n  a n y  manner  
u n d c ~ t a l i e  to  determine or i n  a n y  manner  affect the  r ights  of th i s  defend- 
an t  or to  provide f o r  tlw rustody and  control of the pcmon of Thomas  
I I t ~ n r y  I3urron.es, n i i ~ i o r  son of tlie plai~i t i f f  and  tli s defendant ,  1 1 ~ 1  

.trirkcn out,  so t h a t  said judgment slia11 remain aud continue i n  force 
only a s  a dirorcc of the plaiiitiff f r o m  tliis defendant f r o m  the  bond* of 
matriniony. 

"This  irlotion is made upon the grounds :  
" ( a )  T h a t  the portion of said judgment hereby m o w d  to be stricken 

was c ~ ~ t c r e d  and  signed by the judge presiding a t  tlw Second l l a r c h  
Tcrm,  1033, of this court,  through inadrcrtcmce and  mistake. 

" (b)  T h a t  the fa i lu re  of this  defendant to  appear  i n  said cause and 
oppose the  en t ry  of tha t  port ion of the  judgment hereby moved t o  be 
.,tricBcn resultccl by and t h r o u g l ~  inistake, inndvertelic., a n d  excusable 
~ieglect.  

" ( c )  T h a t  the court, a t  the t ime of tlie rendition of said judgmeiit, 
was ni t l lout  authori ty  and/or jurisdiction ill l aw to eiitcr t h a t  portion of 
same liereby moved to be stricken. 

"((1) T h a t  the portion of the judgnient licrebg m o r t d  to  be s t r i ~ l i e n  
\\.;IS elitered w i t l ~ o u t  a n y  notice to  this  defendant, as  required by l a y .  

" In  support  of tliis motioii. defendant  Louise TT'. Bilrrowes :~ppends 
liereto her  a f f ida~i t .  

".111 of which is  respectfully submitted, a ~ i d  the defeildant Louise TT'. 
Burrowes prays  the court tha t  notice of this  motion, together with a copy 
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of the affida\-it llcreto appended, he g i ~ e n  to and served upon the plaintiff 
-1. 1). Burrowes, as provided by law, and that she, the said Louise W. 
Burron cc, may h a w  such relief in the premises as h e  may be entitled to. 

L o r r s ~  IT. BT-RROTES. 
"Rr-ixs 6- Rr I R K ,  A f f o m e y s  f o r  l jc fendanf ."  

Thc salt1 n lo t io~~ ,  together with a copy of the affidarit of Louise W. 
Eurrcncs  appcnded thereto, x i s  duly serxed on the plaintiff A. D. Bur- 
r o ~ \  e.. n 110 duly filptl his reply to salt1 motion, in n l l icl~ he prayed that  
the motion bc deiiictl. 

Thereafter, oil or about 10 March, 1936, the plaintiff A1. D. Burrones 
filctl a niotioil in nri t ing in tlie action, which is as follows: 

"Son  comes the plaintiff A. D. Burron-es, t l~rough his attorney, I. 11. 
B a d e .  aiitl mol e y  tlie court that it  rat ify that portion of the judglneut 
entered in this cause at the Sccond Xarch  Term, 1035, Superior Court 
of TTakc Countv. to nhich the defendant Louise 11'. Bnrrones directs 
her nlotioli that the same be stricken out, and in support of wid motioir 
r e ~ l ~ c t f u l l ~  sho~veth to the court: 

" I .  That  said portion of said judgment was entered pursuant to  the 
authority and jurisdiction of the court. 

" 2 .  That  the defendant Louise W. Burrowes contends that she was not 
liotifictl and was not present a t  the time said portion of said judgment 
v a s  entrred, while the plaintiff contcmds that it was not necessary that 
she hr l x ~ s m t ,  or that  she be notified, to confer jurisdiction on the court 
to enter said portion of said judgment. 

''3. That  summons in this action was served by publication, and that 
said senice  was properly made according to law, and that  since s i d  
judgment. to wi t :  On 18  January ,  1036, Louise TIT. Burrowes has, by 
general appearance in this action, entered her motion therein. 

"4. That  if there is any defect in said portion of said judgment, which 
the plaintiff denies, then, since the defendant has made motion herein 
after entering her appearance in  this Cause, the plaintiff is entitled to 
haye said portion of said judgment ratified and affirmed. 

"Wherefore, the plaintiff A. D. Burrowes prays an  order of the court 
herein ratifying and affirming that  portion of the judgment to which the 
defendant, after entering special appearance herein, directed her motion. 

I. M. BAILEY, 
A t t o r n e y  for A.  D. Burrowes,  Plaintiff." 

The action was heard a t  Second March Term, 1936, of the Superior 
Court of Wake County, by Barnhill, J., on the motion of the defendant, 
and also on the motion of the plaintiff. 

011 the facts found at said hearing, the court was of opinion and held 
that "so much of the judgment rendered at the Second March Term, 



79.2 IS T H E  S C P R E M E  COURT. [210 

1933, of the Superior Court of Wake County as relates to and undertakes 
to fix or determine the rights of the plaintiff and the defendant with 
respect to the custody of their minor child, Thomas Henry  Burrowes, 
Iras and is irregular and not in accordance with the practice of the court, 
for i11e reason that  the portion of the judgment referrtd to was rendered 
ivitl~out notice to the defendant, arid the court is of th,? opinion that  the 
five days notice required by C. S., 1664, relates to motions of either 
party for tlie custody of an infant child of the parties to a divorce action 
in term as well as out of term. 

"The court is  therefore of the opinion that tlie defendant n-ould be 
entitled to have said portion of said judgment stricken therefrom except 
for the motion of the plaintiff now pending that  this court now rat ify 
and affirm said portioli of said judgment. 

"Tlie court is of tlie opinion that  under the provisic~ns of C. S., 1664, 
this court now has tlie discretionary p o w r ,  after due notice to the de- 
fendant, which has been giren, to rat ify and affirm that  portion of the 
judgment of Judge Daniels awarding custody of said infant to tlie 
plaintiff ." 

I t  was accordingly ordered and adjudged by the court tliat "the pro- 
 isi ions of the judgment of Daniels, Judge, hereinbefore recited, awarding 
the custody of said infant  Thomas Henry  Burrowes to the plaintiff be 
and tlie same is hereby in all respects ratified and affirmed, except so 
much of said judgment as limits tlie right of the defendant to move the 
court for a rehearing upon the custody of said infant, and there is rc- 
served to the defendant her statutory right to move the court upon notice 
for a rescission or modification of the judgments awarding the custody 
of said infant. 

"I'rior to the hearing upon plainti'ff's motion hereinbefore mentionctl, 
counsel for the plaintiff offered, if requested or required by the court so 
to do, to bring the minor son of the plaintiff and defendant into tlie 
Statt: of S o r t h  Carolina, and produce him before the court a t  said hear- 
ing. The  actual presence of said infant was waired by the court. 

"This judgment is entered without prejudice to the rights of the 
defendant Louise W. Burrowes to  move in this court at any time for 
change, modification, or revocation of this judgment, as she may be 
advised." 

T l ~ e  defendant excepted to the judgment and appealed therefrom to the 
Supreme Court. She assigns as error the refusal of the court to allow 
her motion that the order in the judgment in this action a t  Second l\larrli 
Term, 1933, with respect to the custody of her son, Thomas Henry  Bur- 
rowes, be stricken from said jud,gnent, ant1 also tlie judgment ratifying 
and affirming said order at the Second March Term, 1936. 
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I .  ,If. Bailey for pluinti f .  
BltarX cP. RuarX for r lr fendanf .  

( ' O L L O R ,  J .  T h e  facts  pcr t i~ len t  to the  motion of tllc dcfenda~i t  ill 
thi. action tha t  t h r  order i n  the judgment a t  the Sccontl l l a r c h  Tcrnl,  
193.7. of the  Superior  Court  of T a k e  County, nit11 respect to  the cu~to t l>  
of Tllon-~:~s 1Ie111y Burrones ,  i i i f n ~ ~ t  wi of the plailltiil' :ind d t f e n t l : ~ ~ ~ t .  
bc itricken f rom said jucign~ent, n, found I J ~  the judge a t  the l l ca r i l~e  of 
~ ' t l t l  ~ ~ ~ o t l o ~ l ,  a re  as  fol lons : 

'1 111, ai*tion n a s  begun ill the F~ipt l r ior  Court  of l v a k c  ('oulity, I\;ortll 
C',~rolin:r. on 23 S o ~ e n l b c r ,  19'34. At tha t  date  tllc rlefrndant n a s  a l~ t l  
- I IP  .i I I O V  a ~lol~reci t lcnt  of this Stntc. She  i, n ic4dcl1t  of the, (sit! of 
TV;~~!iii~gton. 111 the 1)i:trlct of Columbia, nhr1  c she and  thc  1)lnintifi 
vt1lc. nlarrietl to c,arh other on 1 3  Septcmher, 1033, and  nherc, the\ 
rcq~tlctl aq Ilusl,:r~itl and n i f e  uiltll Qoilie titne t111ring 1929 ,  \111t~t1 tlif 
p l n ~ n t i f l  hccdamc a resitlc~lt of this  State .  

-kt thc tlntc of t l ~ r  cornnirnceli~t~nt of thi3 action, thc at torncy for  111:rilr- 
tiff, I, 1etti.r niltlrtssrtl to  lirr a t  the ljlacc of her  r t ~ ~ i i l e n c e  i l l  lJTndiiilg 
toll. I ) .  ('., a d ~ i v t l  tllc defentiant of tlic c 2 0 ~ n i i i t ~ ~ i ( 2 e ~ ~ ~ ( ~ ~ ~ t  of the ' ~ r t i o n  
ngalllit her hy tilt' p lai~i t i f f .  I Ic  cnclo,ctl u i t h  his  lettcr a copy of the 
t-omplai~lt 111 thc  ac t io~i ,  ;~n t l  at11 iectl hcr  tha t  the original complaint liatl 
bet I I  clulj- filctl i n  the Sul,crior ('ourt of Wake  County.  Tlie only refer- 
P I I ( Y ~  ill the complaint to  Thomas  H e n r y  Burrones ,  the  lrifant son of thc 
plall~tiff and  dcft~ntlalit, is the xllegation that  h e  n a s  bon1 on G May, 
1 9 .  S o  ~ ~ o t i c c  11 as  glr en to  the  defendant i n  the rornplaint that  the 
(ubtody of her  5011 n a s  inr-olxed i n  the actiou. T h e  praver  i n  tlie corn- 
1)litlnt \ \ a s  fu r  jutlgmeilt d i e w l ~ i l l g  tlie boi~tls of nlatrinlony e s i b t ~ n c  
lwtnecll the ~)l:rilitiff ant1 defendant, m t l  g ran t ing  tlie plai l~t i f f  a n  a b o  
Intta d i lo rcc  fro111 tlie defendant. 

'I'liere n as d z o  enclosed with the letter a copy of n judgi~lent  of 11011- 
\11ir, n liich tlic plaintifl  had caused to be entered i n  a n  action for  divorcr 
illqtitutcd by the plaintiff against tlie defendant i n  the Superior  Court  of 
X a k e  C'oiu~ty, oil 26 October, 1933. 111 tlie complant i n  tha t  :rctiou, t h ~  
plaintiff hat1 l ~ r a y e d  for  a n  order awarding liim the custody of Thoma* 
H m r ~  Burrones ,  and  orders had been entered i n  the action, f rom t ime 
to time, x i t h  respect to  the temporary custody of the said Thomas  H e n r y  
B u r r o n  es. 

Tl i r  defendant was advised in said letter tha t  summons i n  the action 
i~ i s t i tn tcd  against her  by tlie plaintiff on 28 November, 1934, mould he 
scr1 ctl by publication, as  provided by  statute, unless she accepted servicc 
of the summons. T h e  summons i n  tlie action was subseqnently wrrcd  
on the defendant by publication. 
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The defendant did not file an  answer to the complaint nor did she 
eilter an appearance in this action prior to Second Xarch  Term, 1935, 
of the Superior Court of Wake County, vlien the action was tried and 
judgment rendered granting the plaintiff an  absolute divorce from the 
defendant, and containing an  order awarding the custody of Thomas 
Henry  Burrowes to the plaintiff. 

R e  concur with thc opinion of Judge Barnhill that on these facts the 
order wit11 respect to the custody of Thomas Henry Burron-es, infant  
son of the plaintiff and tlefendant, contained in the judgment ren~lcred 
i11 this action a t  Second March Tcrm, 1935, of the Superior C'ourt of 
Wake County, was irregular and not in accordance with the practice of 
the courts of this State. We are further of tlie opinion that the order 
v a s  improvidently made and included in the judgment, and should have 
been stricken from said judgment on the motion of the defendcllt, for 
the reason that  the defendant had no notice from the cclmplaint or other- 
wise that  tlie custody of her infant son was involved ill the action. 

I t  does not appear on the record or in the orcler that  same was madc 
upoil the application or motion of the plaintiff. If such were the case, 
as may be reasonably inferred, the order was impro~-idently made, be- 
cause no notice of fire days, as required by the statute C. S., 1664, was 
give11 to thc defendant. I t  is manifest that  the provision in  the statute 
dispensing v i t h  tlie notice of five days, when it appears that  the parent 
liarilig l;ossession or control of the infant child of the parties to the 
action has remol-ed or is ::bout to remove such child from the juriitl'c- 
tion of tlie court, is not applicable to the instant case. This provision 
is applicable only where tlie application or motion is inlcle by the p n r e ~ ~ t  
who does not have possession or control of the child, and is for tlie pro- 
tcction of the rights of such parent, and not of the parent nho  has 
possession or control of the cllild a t  the time the application or motion 
is made. In such case, no notice to the adverse party is required. 

I f  tlic order was made by tlie court, not on tlie application or niotioii 
of the plaintiff, but crc mcvo nzofu, still the order was iinpro~-idcntlp 
nude,  for, in sucli case, conceding without decicling tliat the court had 
the power to make the order in this action with respect to the custody 
of the infant child of the plaintiff and dc>fendant, after their dirorce, 
for its protection, there is no finding by the court that  the bcst interestq 
of the said child would be promoted by committing its custody to its 
father rather than to its nlother. Even in such case, notice should hare  
been given to the defendant before an  order was made in this action, 
affecting her rights with respect to the c u t o d y  of her infant child. 
There is nothing in the record in this action which shows or tends to 
show that the defendant is not a proper person to h a l e  the custody of 
her child, or that  she has by her conduct forfeited her rights as its 
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mother .  Indeed, there is no conterition on this  appeal  t o  that  effect. 
S o r  does i t  appear  f rom the record tha t  the order v a s  made  for  the 
protection of the  child, or t o  promote i ts  best interests. 

There n a y  error  i n  the refusal of the court to allow defent1alit'- 
motion i n  t h e  action, notn-ithstanding tlle motion of the ltlaiiltiff tha t  the 
order irnproritlently made by tlie court a t  Second M a r c h  Term,  1935, 1)c 
ratified ant1 affirmed by thc  court a t  Second N a r c h  Term,  1936, of thij 
court 

-1s pert inent  to the  n ~ o t i o n  of t l ~ c  plaiiltiff, i t  n a s  foulid by the c'ourt 
t l ~ a t  a t  the t ime of the heariilg of saLl motloll, T11oni:ls H:xiry BurronC.*,  
iilfallt son of the plaintiff ant1 defentlai~t,  wlioic custotly was inr  o l v ~ t l  ~ I I  

t he  said motion, n as a student i n  a school 111 tlle S t a t e  of P e u n i > l ~  ai i l~i .  
n h e r e  lie had  been placed by his father ,  the plaintift'. I t  thus  npptnr-  
that  the said infalit  n a b  not nithi11 the lur,sdiction of tlie court a t  tlit 
t ime the order  n a s  made rat i fying a n d  affirming the order i m p r o r i t l c n t l ~  
ni,lile by the court a t  i ts S w o n d  March  Tcrm,  19.35, cornrnitting thc, 
caustotly of thc said in fan t  to the plaintiff. T h e  cfiect of the ortler matlt, 
a t  tlie S c c o ~ ~ t l  X n r c h  T e r m ,  1936, n a s  to commit the saitl m f a n t  to tlic 
custody of the plaintiif,  as  of the tlnto of tlie o rdw.  As  t h e  ch~lcl 1: a -  
llot t1ie11 n i t h i n  ~ t s  jurisdiction, the court Tvna ni t l lout  p o ~ v e r  to inalw 
the. order, aud for  tha t  reasoli there is e r ror  i n  the  judgment ill accord- 
ancc with the  order. 31  C. J., 983. See  E'lnic~y 1 . .  Fln lny ,  240 S. y., 
42'3, 40 -1. L. R.. 937, aud IrL rc L17di>i~na i~ ,  1.57 K. C'., 507, 72 S .  E.. 120. 
I n  the last cited case it  was hr ld  tha t  nil order made hy a court i n  thc~  
S ta te  of Florida with respect to  the custody of a n  in fan t  child who had 
become a resideilt of this State ,  had  uo force or  eft'ect i ~ i  this  State .  I t  
ii saitl i n  the opinion tha t  w h m  the  c l ~ i l d  bccamc. a c?itucn 31ld resident 
of this  State .  and  duly dornicilctl here, i t  was no longer uiider the control 
of tlle Florida courts. I n  tlie iiistant case, ~t appears  tha t  neither tlic~ 
plaiiitiff nor  the defendant, nor  their child, Thomas  I I c i ~ r ~  Burro \ \  t ., 
11 as  a res idmt  of or domiciled i n  thls S t a t e  a t  the t ime the ortler n a \  
made ra t i fy ing  and affirming the order made i n  this action a t  Sccon,l 
March  Tcrm, 1933, comrnit t i~lg the .aid T h o n ~ x s  H e n r y  I3urroner to thc  
cu,tody of the  p l a i n t ~ f f .  T h e  waiver by the court  of tlle actual  presence 
of the, child a t  tlie h c a r i ~ ~ g  of plaintiff's rnotion did not tlitpenqe n it11 
suc~ll preserice f o r  the purpose of acquir ing jurisdiction of w i d  child. 
xor (lid the  offer of courlsel fo r  the plaintiff to  produce the  c h ~ l d  a t  the 
Iic:~riilg <upp l~-  tlle n a n t  of hi; presence n i thin the  juri5<liction of the  
court.  

F o r  the  reasons stated i n  this opinion, the judgment is reverscd and 
the :~ct ion rernandetl to the  Superior  Cour t  of Wake  County, that  judg- 
merlt m a y  bc entered i n  accordaiice with the decision of this Court.  

Rewrsed .  



Ix TIIE SrI'REME COVET. 

STATE T-. CHARLES R. PI3RRY. 

(Filed 1 G  December, 1036.) 

1. Constitutional Law F a-Witness nlny not disclose 11art of facts :tntl 
nithllold other  facts on  grountl of self-incriminntiol~. 

An accon~l)lice may not testify on direct esnu i~mt ion  lo facts tc,ntling to 
incriminate tlefcndant and at  the same tiine refusc to nllsrvrr clnestilws 
or] c r o s s - e s a m i ~ ~ n t i o ~ ~  relating to matters e11lbr:lcetl in his e s a m i ~ ~ ~ t i o i i - i n -  
cl~icf,  mid where he rcfnscs to nnswer relevant questions on c ross -cs~~nl i i~ :~-  
tion on the proluitl t l i i~t his ans\vcrs might; tend to il~crilllin:~te him, it is 
c3rrur for the court to rcfnse tlcfcndnnt's motion thnt his testi~u~lny-in-cI1ic.f 
11r stricken from the record, the refusnl to answer the cll~cstims on crclss- 
cssaniination renderil~g the testi1non~--in-cliic!f incrrmprtcnt. S. (~'. ('011stit11- 
ti1.w Art. I, see. 11. 

2. Constitutional Lnw F c :  C ~ ~ i m i n a l  Law G P-Right to  c:onfront nciwsws 
inrlniles r ight  t o  cross-c ,san~inat io~~.  

The constitutional right of' n defendant to confront hie accmers il~clu(loc: 
the rixht to c ross -ex~n~inc  them on any subject tonchcd (111 ill tl~cxir cx:lm- 
i~i:ttion-in-cl~icf. X C'. Constit~ition, Art. I, see. 11, ant1 :I \vitncss testifyin:: 
to facts incr in~in:~t i~ig cli.fendnnt on llih cs:111iinntion-i~1-(:11i~~f m : ~ y  11r.t 
t l q ~ r i ~ c  tlc~f~ntlaiit o f  his right to cross-esnrnine I I ~ I I I  o ~ i  the gn)1111t1 t1i;it 
:111sn.t~1~s to q ~ ~ f ~ s t i o n s  :~skctl on cross-exlmillation migllt t~!n(l to in(.i,inlii~:~t(l 
the \\.itlicss. 

S('IIESCK. J. T1w dof~~i ( la11 t  C'llarlcs P e r r y  was co~i\,icted of nluriler 
i n  t l ~ c  first d o g ~ c ~  :111d S C ' J I ~ ~ ~ I I ~  t~ death by a s p l i g x i a t i o ~ ~ .  

T11t. x i t ~ i c s s  Josc l~ l i  T c r q  stood i~idictet l  up011 a n o t l ~ ~ - . r  11ill of iiitlicat- 
lncnt fo r  tlic eume liomicitle fo r  ~ l i i c h  the  drfciitlant was bc i l~g  tried. 
Tlic n . i t ~ i t w  was not on t r i d .  There  w ~ r s  110 qe-wi tuess  to the 110111ic*iiIc. 
-111 of the el-idewe tentlet1 to show t h a t  the  defendani; P e r r y  one! the 
\\.itllcijs T e r r y  werc together 011 the niglit of the holiiicidc, that  they 
scp:rr.:~tcd, anrl then rejoinctl each other. 

Tliv c o ~ i t e ~ r t i o i ~  of the d v f e ~ ~ d : ~ n t ,  as  s1ion.n 1,- his on11 tcstinlo~ly, \\.as 
t1i:it the clef(~~id:rnt wciit wit11 the wit i~ess  T e r r y  to :I point clos,~ i ~ y  
Terry 's  I ~ O I I S C ~ ,  t h a t  defcntlant P e r r y  waitctl outsid(> \vl~ile tlie witiirss 
T e r r y  \wilt  inside the liousc: tha t  1'crl.y liwrtl  ;I gull fire ill the 11ousc ant1 
i n  :L ft:w millutes T e r r y  c m ~ e  out and said that  lie had killrd tl~c, tlec*.~:rsc~l, 



N. C.] FALL T E R X ,  1936. 797 

Joseph T e r r y  was introduced aq a witness by  the  State, over objection 
both by the  defendant and by tlie vitiiess himself, and, af ter  bcing toll1 
by tlie court  tliat lie would not be required to a n s n w  a n y  question nl i ich 
tcritlcd to incr iminate  him, testified i n  effect tha t  h e  and  the  defendant  
P e r r y  separated for  about a n  hour  and  a half,  and  n h e n  tlie dcfendant 
P e r r y  rcjoirled h i m  ( T e r r y )  the defei ida~it  P c r r y  told h i m  tha t  he 
( P e r r y )  had  killed the  deceascd a t  the house of the witness Terry.  

T h e  cIcfeil(1ant P r r r y ,  on cross-exarniiiatioi~, askcd the ni tness  T e r r y  if 
hr owned a g u n  and  n l i e r ~  lie kept it, and  n l ie rc  hc n a y  during the  
y ~ a r a t i o n  of ail hour  and a half f rom the defendarlt P e r r y .  Tlie wit- 
ncss tleclined to answer upon the ground tliat to (lo so nould  i a c r i n ~ i n a t e  
him.  T h e  defontlant objected a i d  moxecl to strike the te<timoiiy of the  
vitricss f r o m  the  record, nliicli  motion was denied, a i d  the  defelltlatit 
excepted. 

I t  is  apparen t  tha t  the S t a t e  contended tliat the defendant P e r r y  fired 
tlie f a t a l  sliot, and  tha t  tlie defendant P e r r y  conterided that  the ni tness  
T e r r y  fired the fa ta l  sliot. Tlie questions propounded bore directly upon 
tliese conflicting contentions, and  if the S t a t e  n a s  to 11x1-e the beiiefit of 
the test i rnon-  of tlie witness tending to mbstaiitiate i ts  contention, tlie 
defendant n:ls entitled to impeach this  tcstimony, and  t o  substantiate his 
coritention, if lie could, by cross-cxaniinatioli of the ni tness  giving the 
testimony relied upon by the S ta t r .  

H i s  Honor's rul ing practically denied tlie dcfendant tlic riglit to crosi- 
examine the State's wt i i t s s ,  and  under  these circumstaaccc i t  n a s  re- 
T ersihle error  not to allon the motioii of the defeiidaiit to  strike tlie teoti- 
mony of the witness f r o m  the record. T h e  riglit of c rors -esar i~ ina t io~~ 
is a common law r ight  alld is  guaranteed by the C'onatitution of K o r t h  
Caro l ina :  "111 al l  cr iminal  lmmxutiol is  every m a n  has  the r ight  . . . 
to confront the accusers :ind nltllesses w ~ t l i  other  tcstimony." Ar t .  I, 
see. 11. T h i s  Court  h a s  rcp'atedly lield tliat t h e  r ight  to confront is ail 
:~Prirni:~nce of the rule  of the  conlnion law tha t  i n  cr iminal  trials by ju ry  
the n i tness  must  11ot only be preceiit, but must  be ~ubjeczt to rro.5- 
t~x :un i~~nt io i i  liildcr oath. .\'. 7%.  Il'hutiias, G-2 S .  C., 7-2; N. 1 % .  B c h ~ m a ~ z ,  
114 S. C.. 797; S. v. Do~ct{?y, 1-25 S. C'., 432; 8. 7%.  Di.ec?n, 163  S. C. .  727;  
S. 2 % .  I l i g l ~ f o u c v ,  15; X. C., 3 0 0 ;  S. 2'. Bi-eece,  206 N. C., '3.'; S. ('. 
T-Candbook of Erideiice (Lockhar t ) ,  pa r .  275. pp. 326-i.  

Whi le  i t  h a s  heen held t h a t  on t r i a l  fo r  crnne a n y  dcfeiitlant is rompe- 
tent and  conlpellahle to testify fo r  o r  against a codefendant, p r o ~ i d e d  llc 
is not cornpellahle to  give c l ider~ce  that  m a y  tend to convict liini. either 
of the  crime charged or other offelm against the criinilial l a v ,  S'. 1 % .  

VcJi~!y, 178 N. C.. 710; S.  c .  S'n11i?/, 86 3. C., 705, i t  is p a r t  of the 
express or implied understal idi~ig t l ~ n t  a n  accoiiiplire admit ted to t w t i f y  
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for the prosecution shall tell all lie knows, S. c. L y o n ,  8 1  N. C., 600, and 
lie cannot refuse to answer a relerant question on cross-examinatioii 
under tlic rule that  lie shall not incriminate himself, even though he is 
requircd to disclose confideiitial communications made to his attorney, 
:is lie has waircd his privilege, A'. 1 % .  ( 'ondry ,  50 S. C. ,  418. I n  other 
v.ords, an  acconlplice will not be permitted to disclose part of the facts 
and ~vithhold the rest. H e  must tell the whole. The cross-esaminatio~i 
of a ~vitness is a right and not a mere privilege, S. c. S e l s o i ~ ,  200 S. C., 
69, and any subject touched on in tlie examination-in-chief is open to 
cross-examination. N i l l i n g  Co.  v. Highway C'ornmissiol , 190 S. C., 692. 

I f  tlie further provisioli of Article I, sec. 11, of the Sort11 Carolilia 
Coiistitution to tlie effect that ('erery man has the right not to be coni- 
pelled to give evidence against himself" ~rorked ail irrecoiicilable con- 
flict with the right of the defendant to cross-esamine the witness, the 
court should liave stricken the testimong of the witness from tlle record 
upon tlie motion properly lodged by the defendant, since the testimony 
was rendered incompetent by reason of the denial to the defendant of the 
right to cross-esamine the witness. The power of the court to withdrav 
incompetent el idence improvidently admitted and to instruct the jury 
not to  consider it has long been recognized in this julisdiction. 3'. v. 
Sfexurt, 189 K. C., 340. 

Fo r  the error assigned the' defendant is entitled to a new trial, and it 
is so ordered. 

Xew trial. 

CLARKSOP;, J., Clissei~ting : The defendant, a t  the October Term, 1935, 
of Hertforcl Superior Court, was convicted of murder i n  the first degree 
and appealed to the Supreme Court. The  defendant was granted a new 
trial on the ground that  there was evidence to war rz~ i t  a verdict of 
murd<lr in the second degree, a i d  tlie question should liave been sub- 
mitted to the jury on this aspect. hi3'. v. P e r ~ y ,  209 K. C., 604. 

Thtl facts al-e fully set forth in lily dissenting opiniol~ in the former 
appeal. 

The  defendant was again tried and conricted of murder in the first 
degree. I n  the main opinion a new trial is again granted him. 

I think, under tlie Constitution and the statute law of this State 
applicable, that  the witness Joseph Terry was a competent witness 
against defendant, and was compelled to testify agailis; him subject to 
his right to refuse to answer any question tending to crimiiiate himself. 
I n  cases where defendants are indicted for affrays in the same bill of 
indictment, this practice has been approved since "Time whereof the 
iiiemory of mail runnetli not to the contrary." Tlie solicitors of the 
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S t a t e   ha^ e u l i i ~ e r s a l l y  pu t  defeiiclants oil the staiid and  compelled them 
to testify, subject to  their  riglit to rcfuse t o  answer a n y  questioils teiltliilg 
to  crimlilate t l l e m s t ~ l ~  es. Joseph T r r r y  n as suhpcenatd a s  n witncsy f o r  
tlle State ,  his  a t t o r i ~ c y   mad(^ n rnot~oi i  not to  put h i m  011 the s tand :IS a 
nitness. T h e  objection was ol-erruletl. T h e  court below duly informet1 
Joseph T w r y  of liis r ights  under  the Coilstitution: "You m a y  refu*e to 
allsner ally question t h a t  i n  your  j u d g n ~ e n t  might  tcntl to crinliiiate you. 
You underst:md n h a t  I mcaii. Wheii  the soliritor asks you a quehtio11 
:rnd ill )our  judpmer~t  you t h i i ~ k  it  non ld  teiid to  c.rlrniiiatcx you. you 
ileed not ariswcr it." 

Const. of S. C , Art .  I, src. 11. is a s  fo l lons :  "In all  c r i m i ~ l a l  prose- 
cwtioiis eJ c ry  rilaii h a s  the r ~ g l l t  to be informed of the  accuiatioil a ~ a i n s t  
hiin and  to coilfrolit tlir arcuseri  and  nitllesses with other  testirrioilj. 
ant1 to  h a l e  couiisel fo r  liis clcfcnse, and  not be cornpelled to  give e r i -  
tleilcc ngzriilst liiiiisclf, o r  to  pay  costs. jail  fees, or necessary ni tness  fees 
of the defense, ulilcss fouiid guilty." 

S. C. Code, 1933 ( J l i ch ie ) ,  see. 1799, i s  as fo l lovs :  "111 the t r ia l  of 
a11 indictments, complaints. or other  ltroceedillgs against 1)ersoilq clinrgetl 
v i t h  the commission of crimes, offenses, o r  misdemeanors, the person so 
charged is, a t  his  on11 request, hut not o t l i e r n i ~ e ,  a compettlilt vl t l~c.s ,  
a i d  his  fai lure  to  make such request s11:rll not create a n y  p r c s u i n p t i o ~ ~  
: ~ g n i ~ i s t  him. B u t  e l e r g  such person cx:lmnmi a s  a witness slxi11 be 
subject t o  cross-exnminatioi~ as  other witnesses. Except  as  aboxe pro- 
\ idecl. i ~ o t l i i i ~ g  ill thib w 2 t i o i ~  s11:ill rentier a n y  pcr-oil ~ i l ~ o ,  111 ally c r l ~ n l m l  
procecdii~g, is  cl~nrgecl 71 i t h  the commissioil of a cr iminal  offe1l.i.. co11il)t~- 
tent or compc1lnl)le to g i ~ e  evidellce against llimsrlf, nor  re~i t ler  all: 
perbon coii1l)ellnble to ansn c r  a n y  qucstioii tcntliiig to crlnlinntc lllmself. ' 

c ~ ~ c l e r  section 179" a an itness, ~ n i t h  tllc c ~ c e p t i o n  of a t t ~ s t l n g  ~ ~ i t i l e s i e s  
to  wlllk, is i ~ o t  earludcd by interest or crime. Sec t io i~  17'33 111:1lies p a r t ~ e -  
ro rn l~ t~ ten t  a i d  comptllable to gix e el idence n i t h  exccp t~on  of a c t ~ o ~ i s  i n  
c o l l s e c l u c ~ ~ w o f  adultery and  crlinin:~l c o i ~ ~ e r s n t l o i i .  -1 clefe~iclant 111 :I 

c.rirninal c a v  i- competent and con~pcll;tlrle to  tehtifg fo r  or ngalllzt ,L 

c~otlcftntl;ri~t, proxidrd his testimoilj- does not cri~ililiate l i i ~ i i d f .  h' I .  

A \ ~ / l i f J ~ ,  $6 C., 705; S. 1.. X c t l i e y ,  179 S. C'., 710. 111 nil i n d l ~ t m ~ l ~ t  
for  nil affray. i t  is not ~ 1 r o r  f o r  tlle p r e d i n g  judge to caution tlie 71 i t-  
lies5 ( a  d e f e ~ l d a n t ) .  before the  counsel f o r  the other tlefeiiclnnt crohi- 
cxainiiies him, tha t  lie i ~ r c t l  not tcll a ~ ~ ~ t l ~ i i l g  to  c ~ m ~ i i l a t c ~  l im~*clf .  
S. i .  Ludu  i ~ k ,  61  X. C., 401: A'. I .  Robe,  61 S. P.. 1 0 6 :  by. C. Sin1f11 
S6 S. C., 705; S. C. TT7cncer, 03 S. C'., 303 (GOO). X. C. ("ode, 193:) 
(Nicl i ie) ,  eecs. 1794, 1795, 1S01, and 1602. 
S. C. Cotlc, supra,  eec. 978:  '(Any person gui l ty  of ally of the follon- 

iilg acts m a y  be p~ulislled for  coiitt~mpt : (G) T l ~ r  c~ontumaciou.; ant1 
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unlawful refusal of any person to be sworn as a witness, or, nhen so 
sworn, the likc refusal to answer any legal and proper interrogation." 

I n  8. 2,. S ~ V ~ ~ S O I Z ,  9 X. C., 590 (581)) speaking to the subject, it  is 
said : "It  is clearly established that  a witness cannot be compelled to 
ansner any question tending to render him tlie subjwt of a criminal 
accusation; nor to answer interrogations having a direct tendency to sub- 
ject him to  penalties; or h a ~ i n g  such a connection with them as to form 
a step towards it.'' 

I n  LaFonfn inc  1 % .  Souflter?l I -nde~u .r i t r r s ,  83 S.  C., 132 (130), is t l i ~  
folloning: "In the trial of Burr ,  Chief Just ice  Jlarsha71 lays down the 
rule, nhich  most of the tcxt writers adopt, as the correct, prarticnl rule. 
in these words: ' I t  is the province of thch court to j ~ d g e  whetl~cr any 
direct answer to the question that  InRS be proposed will furnish ~ r i d e n c e  
against tlie witness. I f  such answer may disclose a fact, which forms a 
necessary and essential liuk in  the chain of testimonj which would he 
sufficie~it to convict liim of any crime, lie is not bound to answer it, so a. 
to furnish inattcr for that  conviction. I n  such case the witness muqt 
himself judge nllat  his answer will be, and if he says on his oath lie 
cannot answcr nithout accusing himself, he cannot be compelled to 
answer.' T\'llcther i t  (the answer) may tend to criminate or expose tlic 
witnms is a point which the court ~v i l l  determine under all the circum- 
stances of tlie case. 1 Greenl. Er., see. 451. And the same view is 
tnke~l  in ROP. Cr. E r .  and in other authorities." S.  $. I l d l l t l g s u ~ o d h ,  
In1 N. c., so;. 

On cross-exalni~iatioli, the witness Joseph Terry refused to answer as 
to the o\vncrship of the gun and where he kept it, ancl whether he had 
one and where lie liad been a t  a certain time. The defendant cites no 
authority in his brief to sustain his position, but say:$: "These esccp- 
tions cover the proposition that  tlie witness was permitted to testify to 
the facts farorable to the State, but the defendant was denied the right 
to cross-exami~ie him to bring out evidence to i m p ~ a c h  him, to contradict 
liim, and to produce from him evidence favorable t2 the defendant. 
Surely this is reversible error." 

I hardly see how the refusal of Terry to ansner tlie questioii is preju- 
dicial, if error. The refusal to answer ~vould no doubt make a favor- 
able impression in behalf of defendant. But, be that IS it may, Terry 
was subpenaed and bound to attend and give evidence. X. C. Code, 
1935 (Xichie) ,  sec. 1807, is as follows: "Every witness, being sum- 
~noned to  appear in any of the said courts, in manllel before directed, 
slinll apprar accordingly, and continue to attend from term to term 
until discharged. . . . Or, wlien summoned ill a criminal prosecu- 
tion, until discharged by tlic court, the prosecuting offi-er, or the party 
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a t  whose instance lie was summorled; . . . or, if sumn~onrd in :I 

criminal prosecution, shall forfeit and pay eighty dollars for tlie use of 
the State, or tlie party surnnioriing hini," etc. 

I n  S. c. S m c t h ,  56 5. C., 705, the indictmerit n a s  jointly against one 
Grreii :inti dcfc.ntia~it for an affray. I s h e ,  .I., at  p. 707, has this to say:  
"It  docs not repeal or affect in any maimor the provisions of that sec- 
tion by whirli a tlefentlant in a criminal action is made competent and 
c~onipellable to testify for or against a codefendant, provided his testi- 
nioliv docs not criniinatc himself. 'The dcfrndant Urccn, then, was a 
competent witness against his codefc~~dant  Smith, ant1 Smith agaimt 
Green." 

I n  Y. v .  Jle t l ley ,  178 S. C., 710, a t  p. 711, Ilol,o, J., says: "l'nder sec- 
tion 1634, ill all indictments, complaii~ts, or otlier procectlings against 
percons cliargcd n it11 crimes, etc., the pcrsori so clinrged shall, a t  his onn  
request arid liot otlicrnisc, be a competent witness, ctc. And in sectio~l 
16:i.i i t  is provitle(1 tliat r~otliing in tlie prtnxling section (1634) shall 
render any person charged with a cr in~iual  offer~se competent or (.om- 
1)ellatixe to give evidence agai i~s t  himself, nor dial1 reutler mly pr,rwil 
c~ornpcllatire to  answer any question teiitling to crirninatt. liimself, etr.. 
rtc. Construing these and otlier sec6ons appertainiiig to the subject. 
~t ?lac been held t h a t  on fr ia l  for c ~ i m e  a n y  clpfendanf i s  cornpetcnt and 
tompc~l lable  f o  f e s t i f y  for o r  against a codefendant ,  procided h e  1s n o f  
compc~llable f o  g i v e  ez~lrlence t h a t  may fend  f o  c o n v ~ c t  him, e i ther  of f h ~  
crzme c h a ~ g e d  or  other  offenre aga ins t  f h c  crintlnal law.  S. I > .  S m i i h .  
86 S. C., 705." (Italics mine.) 

I n  the present case, the jury has convicted defendant of murder ill the 
first degree of a most atrocious crime. I Ie  had taken tlic dead nia11'. 
wife aiid had been indicted, convicted, ant1 imprisoned for fornic il t '  1011 

and atlultcry n-it11 her. H e  made threats, time and time again, against 
the life of the deceased, u h o  n a s  shot frorn behind. A piece of liis slrull 
was found in the otlier room, blood was spattrred upon the wall, bits of 
hair, flesh, and blood were on the ceili~ig. Defendant was found on tlic 
day after the night of t l i i~ killing, lying on the bed in  liis home ill hi. 
bloody clothes, hits of flesh and pieces of hair  were on the apron of hi. 
o~ eralls. H i s  paramour, the deceased's wife, was with him on the bed. 

On the whole record, I see no prejudicial or rerersible error, and 
respectfully tlissent from tlie main opinion. 
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T. \V. KI3ITEI v. 9. ALEX GREGG. J R .  ; S. A. GREGG. SIR.. W. 11. ORl:GG. 
.*so .J. AI. OREGG, PARTSERS TRADISG ASD DOISG I~CSISESS VSVER TIIF: 

 PI^ SAME . isn STTIX OF GREGG BROS. 

(Filed 16 December, 1036.) 

1. Appeal  a n d  E r r o r  I3 &An nppcnl wi l l  he cletermii\ed in n r ro rdnnce  
w i t h  t h e  t h e o r y  of t r i a l  i n  the l ower  cou r t .  

IVllcrc tlrfentlant does not move for nonsuit in the  conrt  I)elo\v. I)nt the  
w s e  i s  tr ied upon the tlrcory of defendant 's  r iol:~tion of implied \r:lrrilnty. 
defendant's contention on apl~enl  t h a t  i n  no evcnt cou (1 plaintiff recwver 
will not he consitlcreil, but the  npl~enl will be t l e t c rmind  on tlip thcory of 
tr ial  in t l ~ c  lowrr  conrt a s  to wl~et l ie r  di~fentlnnt ic: li:lble fo r  I)rc,ncll c~f 
implied warranty .  

2. E ~ i i l m r c  IC cl-Expert he ld  conipetent  t o  tes t i fy  fisotil c samina t ion  of 
g u n  a s  t o  t h e  cause  of its burs t ing .  

Plaintiff insti tnted this action to  recover fo r  injuries sust:rirled  lien n 
sllcll soltl by defendant bursted l>lnintiff's gun. Defcr1i1:rnt's expert  wit-  
11t~ss \vns nlloned to testify f rom his  esrlminntion of the  gun t11:tt :III 

obstruction in the  barrel  caused the  bursting of the  gun,  and thnt  a n  
overlontlcd shell conld not have cnusecl tlie dn~nage.  IItz7tl: The testimony 
was  competent a s  e q ~ e r t  testimony on the  facts,  the  probative force of 
tllc tt'stimony being for  t h e  jury, and  objection thereto i n  tlle ground t h a t  
the witness' testimony sho l~ ld  have been based on hylmtheticnl questions 
ant1 tha t  11e conld not testify directly a s  to the  cause of the  hnrstinq of 
the  gun. cannot be sustained. 

5. Appeal  a n d  E r r o r  J e- 
Plnintib 's  objection to  the  testimony of defendnnt's \vitnere ca11110t l~ 

slistaincd when plnintiE clicitq tlle snme evidcnce f r cm the  n-itnew on 
cross-esnmination. 

4. Sales  F b- 
The  chnrge of tlie conrt  t ha t  the seller of merchnntlise i~lll)lietlly war- 

r i l~ l t s  the g ~ o i l s  ti] be reasoll;rbly fit :ind proper for  the  purpose for wl~icli 
soltl. :rntl t ha t  tlie buyer conld recover dnmrtges resulting froill breach of 
s11(.11 iml)liril \vnrrnnty, tile burdcn of 1)roof on the iislle I)eil~g (111 tlle 
buyer, is held without error.  

STACY, C .  J., concurs. 



N. ( '. 1 FLILL T E R X ,  1936. 503 

"1. IVas the plaiiitiff injured by a breach of an implied varranty  that  
the gull ,~11<~11\ ,\old by the defelidants to the plnintiff 011 2 1  I h c r n b c r ,  
1334, nere  rr:i .o~lably fit for tlic purpose for nliicli tlic gmi slirlls were 
sold and purclrnscd, as alleged ill the complaint 7 i\nswer : 'No.' 

"2. J Y h t  danxlgci, if ally, is tlie plaintiff entitled to recorer? An- 
s~ er : ,, 

011 the T erclict the court below rendered judgment. The plaintiff 
111n(le I I ~ ~ I L I P ~ O I L S  exceptions and aq,ignmrnts of error ant1 appealetl to the 
Suprmie  ( 'ourt. The nlaterinl ones n i l l  be c o n d r r t d  ill the opiliion. 

E. I<. Bryu i i  ( r n t l  l i o u r ~ t r e e  cC. 1 2 o u i ~ f ~ e e  for  p la in f  ilf. 
I saac  C'. Wright for tlcfendnnts. 

( ' IARICWS,  J. This action was tried in tlie court below on the theory 
allegc~l 111 tlie conipl:~int that  the damage to plaintiff n n s  r a u s ~ t l  by the 
hrcarll of 311 inlplied n arranty hi the sale of certnilt 12-gauge scatter 
load gun shells, soltl by defen(l:~nts to plaintiffs. Tlie defentlnnts made 
110 niotion iii tllc court below for jndgmeut as in case of ~lonsuit. C. S., 
. j G T .  J o n c s  L.. Irla. C'O., ut t le ,  559. This theory I\:IS rccopizetl in the 
t.h:~rgc of the court bclon : "If you filrd from the e~idelrce in the case, 
and by its greatw neigllt, the h r t l c ~ n  of proof being ul1o11 the plairitifi 
Thomas IT. Ih i t l l  to so satisfy you, that  the gun sliells sold by the 
dcfentlants to tlie plaintiff on 24 Doce~iibcr, 1934, n e w  not reasonably 
fit and pro1)er for tlie purpose for which the gun s11ells ncre  sold and 
purchxsed, and that  by reason of any buch u~ifi t l~ess or dcfect a gull 
shell purchased by the plaintiff froni t l i ~  dt~feiitlants csploded 111 the left 
I):\rrrl of plaintift's gun on Christmas (lay, 1934, ~vllen tlie plaintifT was 
liuiltil~g q u ~ ~ i l ,  I) lo~\lng out part  of the lrf t  1)arrel of plaiiitiff's gull, \ \as  
the tllrwt proalin:rttA c:luye of plaintifl's. i~l jurics,  it  n i l l  be your duty to 
mrn CP tlie first i-sue iu this case 'Yes' ; if jou  fail to .o fiild, it  ni l l  1~ 
your duty to anal\ cr tllc first issue in this caw 'So. '  " 

111 2'h~m1aso?z 2.. Uallarcl  iC. B d l a r t l  Co., 208  X. C., 1 (4) ,  Contlnr,  J., 
for the Court, S~I J -S :  "Tllere :ire tlrcisioli~ in this jurisdiction to tli(b 
effect that as bctn.een :I T cnclor and his rciitlec t l~e re  is ail implletl na r -  
ranty t11:lt the pc.rsolin1 property soltl by the uciitlor and purcl~ased Ily liih 
uei~clec n n s  fit for the use for nhicli i t  was .old and liurcliased, and that  
the T entlor is liable to his wndee for n Ijreacl~ of this warranty. hficift 
1 .  , lyc?/t i t ,  192 S. C., 330, 135 8. E., 141; l 'oocey  1 % .  ,4'ugar C'o., 191  
S. C'.. 7 2 2 ,  133 S E., I d ;  Swift c. E i h c r ~ d ~ c ,  1!)0 S. C., 163, 129  S. E., 
4i:l." I l ' o ~ ~ l / r , \ o ~ ~  L'. Jlorr /an,  1 G G  S.  ('., 557; 1 T ' t r i d  z.. S e a  Food  C'o., 
171 S. ('.. 33;  ( ' o ~ u r u  c. 2'(1b. ( 'o. ,  205 AS. C'. ,  213. "h uppeal ca. ?leer\- 
, \ t i rr f (  follon. the tlicory of tlie t r i a l "  It1 i c  I'cciXe13, 209 S. C., 693 
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(697) .  The  tr ial  tlwory of the casc is  controlling oil appeal. X e v c e r  
21. Il'illiams, a n f e ,  456 (458). 

The matter of implied warranty is treatcd in the briefs of the litigants, 
and the case was tried on this theory in flie court below. The defend- 
ants' contentions will not now be considered on this record-that in no 
event could plaintiff recorer. 

The plaintiff allegrd that  the damage to him was c:~usecl by a breach 
of an implied warranty in tlie sale of certain 12-gaugcx scatter load gun 
4lells; that one, when shot by him, bursted the gun and caused scrious 
illjury to his lcft h a l ~ d  and tliumb. The defendants in answer say : "It  
is admitted that  the plaintiff's gun esplodcJ, and that  his left tliumb and 
h a n d  were hurt ,  and that he suffered pain and some expense for medical 
attention, etc. I t  is particularly denied tliat this occurred from any 
negligence on the part  of tlic defendants, 01. any breach of warranty, and 
in connection therewith the defendants allege that  they are informed, 
belieye, and allege that  either the plail~tifr's gun was defectire or tliat 
tlie plaintiff was ~legligrnt in getting some obstruction in said gun, and 
in sl~ootirig the same wit11 an  obstruction in it." 

Tlre fac fs :  Tlic plaintiff bought the shells on 24 December, 1934, fro111 
defe~~d:ints, and on the nest  day (Christmas) he  and his friend, Mr. P. 
Emerson, went hunting. H e  testified: "When we got u p  to where me 
wcrc goiug to park (Currie)  and Mr. Emerson took m,y gun out of this 
casc ]]ere nliile I got my sliells out and got my coat on, and I broke the 
gun opcii and put two of these shells i n  my gun. . . . We walked on 
bcl~iild tlic dogs, I should say 300 yards from ~vliere v e  got out of the 
car, and the dog pointed. . . . N r .  Emerson was to my left, and I 
was on tlie right. I shot the riglit barrel and it made a terrific explosion, 
it was unusually lieavy, and I shot the left barrel and it blew this piece 
of shcll through my hand and blew my a rm away from the gun. . . . 
I cleaned it and the barrel was as bright a s  a new silver dollar. I 
csani~lied it to see its condition and foulid no defects whatever. . . . 
Mr. Enlersou was shooting a Remington automatic pun, 20-gauge, I 
think it is. I had seen his gun, and he told me he was shooting those 
S i t r o  Club scatter load shells, loaded with No. 8, manufactured and put 
np by the Iternil~gton , h m s  Company. . . . I was op2ning my bos of 
shells and getting on my hunting coat and putting some shells in my 
l ~ u ~ i t i i ~ g .  coat wliile Mr. Emerson a-as getting my gun out of tlie case." 
On recall, he tclstifietl : ('31r. Eniereo~i got the gun out of the case while 
I was putting some sliells in niy pockets. ,Iftcr N r .  131nerso1i halitled 
me tlic gun and before I put tlw shell i n  it, I opeaed, or unbreached it, 
held it up  to tlie light and looked through it through force of habit to see 
that there was notlliilg ill the barrel, and there was nothing in the 
barrel." 
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T. P. Emerson testified i n  corroboration of plai~l t i f f ,  as to hi5 going 
hunt ing  v i t h  liinl and  a ?  to tlie esplosion, a n d  on c.ro+i-cxari~iri:~tioll 
tcstifictl : " ITl~r~ i i  \ \ e  got u p  there he  n a s  pu t t ing  this  box of shells out 
ant1 opcning it  and lie broke tlie seal, and  mas put t ing tllc shells ill lii- 
hun t ing  coat pocket. I took h i s  gun  out of thc  case and n a s  looking a t  
it .  I a m  nnder  the impression th:~t  I broke it, but  I cirnllot say defi- 
nitely. . . . I don't remt>mber nl len I loaded m y  gun .  I dltl not 
t l r ~ \ e  "1' t l r r e  nit11 i t  loaded. -1ftc.r v e  btopped, nl l l lc~ he \\a5 gctting 
his coat on alld 1)utting shells ill it. I n as get t ing out the gun.  I loaded 
mine some t ime about tha t  t ime u s  n e  started off. I \ \ a s  s11oot1llg 20- 
gauge Rein i~ lg ton  S i t r o  srat tcr  load shells." 

'The defmclants off(wtl i n  e \  ideiicr~ W. T. Aslicroft, s u l ~ r l ~ ~ t c i i  lent of 
the loading departinent of the Rcnlingtoii Armb ( ' o n ~ l ~ ~ l j ,  \\ lio te-tifiecl, 
1 x 1  tletzr~l, tlic prccaut lol~s that  a r e  taken i n  loading thew sliclls, tha t  i t  
\\ .~i iml'ossdjle to o\ erload one, tha t  if a n  owrcharge  of po1\ tlcr should 
gct i l l  a illell the  marlline noultl stop, etc. 

K. A. I h n g  tect~ficd f o r  dcfentlants: "I :mi enll)lowd 1 ) ~  tlie 1';trlrer 
G u n  ('oinp;my, 111 the ninilufacture of P a r h r r  gull<. I 1 1 a ~ e  heell nit11 
the P a r k e r  G u n  C 'on~lmiy  oxer -16 years. 1 :1m super\  i ior  of quality, 
r e s p o m ~ b l e  f o r  the proper ~ l ia i lu fac ture  alld qual i ty  of the gulls manu-  
factured. I firit  lrarnetl the mwhanica l  trade, \ \ a s  tool maker, a n d  took 
u p  die  airiking, and  1% as placed i n  charge of forging of a11 1)nrts; then 1 
TI as placctl i n  charge of tlir  m:icliining of all  l ~ a r t s ;  i n  1911" I n a s  matle 
a s ~ i ~ t a i ~ t  super in te~~de l i t ,  nntl 111 1914 superintendent, ant1 :i few years 
af ter  tha t  v o r k s  manager, in  charge of the entire plant.  I11 m y  n o r k  I 
have nlatle guns  and  the  different par ts ,  and h n ~  c. tested tliein. 1 haxe 
made al l  pa r t s  that  go m t o  a gun,  or lint1 tlieln matie lintler lily ilnrne- 
dlatc  sulwrr ision." T h e  court below lielcl l i i i lg  \ \ a s  an expert on shot- 
guns. '(At the reque-t of G r e g  I3rot1iers, I c.aliie t l o ~ r n  here [)re7 lous to 
this and made :ui :nql~ec.tion of t h i i  gun  of M r  licit11'i. 111 the presence 
of M r .  Kcitli. and  of me arid of J u d g e  Wlllialns and  J u d g e  Bryan ,  in 
Mr.  II7ripllt's office. T l i ~ i  iq the banlc g u n  tlint 1 t l ~ c n  ~ ~ ~ . p e c t e t l .  (2. 
F r o m  j our  ( x p e r ~ e n c e .  s ta te  11 ha t  you see there f rom your  o b s e r ~  ation 
of tha t  h u n t  t h a t  indicates any th ing  about  the cause of the burst.  Ans. : 
.I tlistiiict sncll,  or i l ~ i g ,  iwli l ing a r o u ~ l d  the barrel ( n h i c h  the  ui tness  
points out to tile j u r y ) .  There  is  e ~ i d e i ~ c e  of foreign material.  I have 
got a glabs, and l n  looking a t  i t  I see i t  is brass. I t  is r ight  here on tlir  
b reak ;  tha t  is a difference i n  color; i t  i, gellow. ( W i t ~ i e s -  points i t  out 
to tlie jury.)  Q. Froin the evidence of tha t  you see there, and have just 
<l ionn there on that  gull, nl la t ,  i n  your  opinion, n a s  the  cause of the 
gun bursting? ( J u d g e  I3ryan:  Objec t io i~  to tlie fo rm of the question. 
Court  : Sustained, hut ~f you ni l1 ask \!hat, i n  his  opnilori, caused it ,  IT 
nil1 permit i t . )  (3. Please itcite, in pour ol) i~l ion,  n l ia t  ransecl that  gun 
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barrel to burst. .I. Tlie presence of a tnrnty-gauge loaded shell in the 
barrel, and a twelve-gauge loaded shell placed in bark of it and fired 
and thc twc~lty-gauge sliell exploding a t  tlie same ml,mcnt the twelve- 
gauge die11 exploded. The brass burned in there is from the side wall 
of the twe~~ty-gauge shell. Court:  X r .  King, are you expressing your 
opinion from your examination of that ,  or from w h ~ t  you heard and 
also from your examination of tliat barrel? A. I am expressing my 
opinion from the e s a m i ~ ~ a t i o n  of that  barrel, and many tests I have made 
wit11 barrels, alltl produced exactly similar bursts. I have a barrel of 
a twelre-gauge gun that I have tested in that  manner, a t  the hotel. I 
didn't bring it to the court nit11 me. I have made tests as to the over- 
lond1~1 shells with cxtra large qu:~ntities of powder or euplosires. I11 my 
opinion an  extra heavy loaded shell would not liave caused a gun to 
burst at tliat point. It woultl burst i n  the breach, in the chamber. 
Right here, whcw the load would he cliain1)ercd ; it  would tear the cha~n-  
her up. I t  nligllt extend forward and will not be confi~~etl  to that point. 
I t  might tear tlie barrel so badly as to extend further f o r ~ w r d  than the 
exact length of the chamber. Tlie result on the empty shell of sucli an 
esplosioll, lllade with high pressure shells, would tear the shell apart. 
Q. I'lease state if, in your opi~iion, an extra h e a d y  1o:idecl gun sliell 
noultl cause a burst like tliat. -1. No, sir. (Cour t :  IIc lias already 
tcstifietl to that.) L1. The bulge I spobt. of is always caused by an 
obs t ruc t io~~.  TVlicil tlierc is an  obstruction ill the gull barrel, the load 
being drivel1 up  to the obstruction is rnomei~tarily heltl up, u-hicli causes 
extra high pressure, ant1 causes a ring, or bulge. The l i q t h  of tlic 
clianlber ill that gull, for the explosion of the slicll, is slightly over 
two and  fivc-cigl~tlis incllcs long, and these Kitro Club m t t c r  load shells 
are :I fraction 1011gcr than this cl~amber, as thcy arc t ~ v o  and three- 
qua~ te r s .  Tlie effect of using that  liind of shell in :L gun of a short 
chamber is t1i:it it tends toward raising thc breach prrmlre  soi~iewhat." 
To tlic material portions of the testimony of the exllcrt, Iiing, above 
sct forth, plaintiff excepted and assigned error. We think tlic testimony 
was competc~lt. On cross-examination he testified, in p lr t  : "I say tliere 
is 7Dr:iss there, a w r y  small partic'lr, big as a pin liead. I n-ould not say 
how mucli larger. Q. You are sure that  is not rus t?  -1. I am sure it is 
brass. . . . Q. I f  the jury found this slicll came out of tliere, you 
noultl say, i n  your expert opinion, this slicll didn't blow this gun open, 
~voultl you?  ,1. I f  I knew tliat sliell did come out of tliat c l~n~nher ,  mi l  
I k~ielv that sliell lint1 bee11 fired? Q. Yes? -1. S o ,  b u ~  I voultl say the 
tn-e~~ty-gauge a l~i~at l  of that slicll did it. Q. You iilean the diffewnce in 
thr3 calibre l -1. -1 londctl tnenty-gauge shell n a s  in tliat barrel. and 
ns sun i i~~g  tliat n.n\ tllc sliell tliat \ \as  firctl, n.lic~i tliesc slirlls were fired 
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were two shells i n  there?  *I. Yes, sir. Q. You base your  expert o p i ~ l i o ~ i  
oil t h a t ?  A. Yes, sir," Tlie same testimony appears  i n  the record 
elicited by plaintiff. , l l b r i f f o n  v. .-llbrifton, ante, 111 (11.2). T h e  trsti- 
mony of the expert,  I h i g ,  was admissible i n  evidence, the p roba t i re  force 
n a s  f o r  the  j u r y  to determine. 

Shalc c. IIantUe (lo., 185  N. C., 222, was t r ied by Decin,  J., \\lleii he 
was on the  Superior  Court  bencli, and  he permitted a physic-ian, all 
expert, to  testify on personal liiio~rledge, observation, etc., as  to the cause 
of the  death of t ~ o  men found d m d  i n  a closed gasoline boat-that i t  
was carbon monoxide ga.;. A t  11. 232, this  Cour t  said : "Dr. Garr1.s saw 
the  boat, the  condition of the t ~ v o  men, h o ~  they mere lying, the  nindows 
clown, and,  by personal obserration, b a d  knonletlge of the entire situa- 
tion. V i t h  th i s  personal knonledgci and  observation of al l  the facry ant1 
D r .  Garriss '  t r a in ing  a i d  rsperierice as  a physician, ~e th ink  this  evi- 
dence competent. I t s  p r o b a t i ~ e  force was for  t h e  jury," c i t ing F laher iy  
v. Scranfun  Gas arcd Il'nfcr L'o., 30 P a .  Superior  ('ourt R c ~ .  146. " I n  
that  case ( F l n h e ~ f i l  case, s u p l a ) ,  nor  i n  the  case a t  bar,  n a s  there a n  
autopsy. T h e  csaminat ion ill each case n:l. e s t c r ~ l a I  ant1 all  the sur-  
rounding facts  l i n o n ~  to the pliysiciaits. T h e ~  Bnen the fact,. :inil on 
the known facts  gave their  opinioll. The i r  e(1ucatioii and t rainiug n e w  
f o r  the purpose of en:ibling then1 to deal with and  cspresb their  opiiiion 
:IS to ushat ills and  the c a u v s  tha t  constalitly t h r r > a t e ~ ~  ant1 affect liu- 
manit?. I n  Dacenport  v. R. R., 148 K. C., 294, Hoke, J., says :  'Even if 
i t  should he regarded a s  more strictly "opinion e d e ~ l c c , "  wlieii l t  comes 
f rom a source of this kind, f r o m  one ~vl io  1 ~ 1 s  had  perso~lnl  observation 
of the facts,  and f rom practical t ra in ing  and  experience is qualified to  
give ail o p i ~ ~ i o u  nllicll i i  11lwly to aid thc  ju ry  to  a correct c.onclusio11. 
such el idence i s  corni~rg to 11c more aiid more received ill t r ia ls  before the 
jury. X c l i e l ~ c y  s l ~ e a k s  of it  n i t h  approval  as "expert testimony oil the  
facts." X c K c l ~ e ? ,  11. "30.' P. z.. .lIorgan, 93 W. C., 641;  Jones  r. 
TT'arehousc L'o., 137  S, C., 3 3 7 ;  Jotzes c. 1T7at cliozrse (lo., 135 S. C'., 546; 
L p i l r  1 % .  ilItc/. C'o., 167 N. C'., Dh; Fereb(2c i .  1:. R., 167 S. C'., 290. 
. . . T h r ~  e ~ i t l c n c c  i n  Suttrti~crirn z.. R. R., 133 S. C., p. 551,  was 
exclude11 i n  the l o n w  court, and ~ u ~ t a i ~ ~ e t l ,  'upon the grountl that  the 
~ ~ ~ I I C S S  n a s  c.allcvl ulmn to s tate  a fact  of nllicli IIC had  110 personal or 
c o i n p ~ t e ~ ~ t  l ~ ~ i o n l ~ . t l g c ,  a11d not lllcrely the  opinioil of nn espert .  T h e  
op1111011 of t l i ~  ~ ~ l t i l t ~  sliould be b ~ s e t l  upon facts  admit ted or found. or 
~11011 his pcr~o11a1 l ~ ~ ~ o ~ r l c t l g e ,  autl not upon the a s s u m p t i o ~ ~  of the fact .  
T h e  q ~ w s t l o ~ l  slioultl therefore bt, Ilypothetical, o r  ra ther  suplmit i t ious,  
i n  form, folloniilg the p rc twlc~i t s  :IS scttletl i n  our  tleci.ioi~..' J l u l ~  C'o. 
r.. B. X., 160 S. C., 2 5 2 ;  I i ~ i i  1 ) .  I?. R., 1SG S. C., -17.3." S. i s .  I l i g l t -  
fo lc c r ,  IS7  S. C'., 300 (307) ; ,\'. i n .  F O X ,  197 S. C., 478 (486) ; D t m p J e r  
1 % .  E' i t c .  20:: S. C'., 697 (706-7) ;  (;lecn v. C'c~al~ulfll ('ii.. 203 S. C., 767 
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(772) ; 8. v. A f l a ~ ~ f i r .  ICP Le. Coal  Po., a n t e ,  742. Fvom t h e  view we 
take of this  case, we see n o  e r ror  i n  the charge of the court below. 

T h e  facts  and  circumstaiices on  which the expert hased his opinion 
were practically uncontrovcrted. P e r h a p s  Emerson's testimony indi- 
rectly corroborated the  cspert 's opinion. T h e  plaintiff testified thbre mas 
nothing i n  the barrel  when he  p u t  the shell in, yet  h i s  companion, 
Emerson, who n a s  shooting a 20-gauge a d  plaintiff i Id-gauge shell, 
testified tha t  lie took plaintiff's g u n  out of the  case and  was looking a t  
i t  and  was under  the  inipression t h a t  he broke it ,  bu t  could not s a y  
definitely. H e  irevcr said tha t  he  did not pu t  the 20-gauge shell i n  the 
plaintiff's gun.  I t  may be t h a t  he  unthoughtedly p u t  t h e  20-gauge shell 
i n  it. Th is  was a legitimate circumstance for  the  j u r y  to  consider. This 
was a fact  witliill the witness' knowledge. 

F o r  the reasons given, we find 
S o  error .  

STACY, C. J., C O I I C U ~ S .  

ESTELLE KIRBY v. JULES CHAIS STOIlES COIIPOI1ATIOS ET .41.. 

(Filed 16 December, 1936.) 

1.  Trespass A e-Fright caused by wrongful ac t  is actionable when it 
results in  physical injury, although ac t  does not arniount t o  forcible 
trespass. 

The evidence favorable to plaintiff tended to show that defendant's hill 
collector, in attempting to collect a past-dut> account from plnintiff, sat in 
his car a t  the curb ol~posite plaintiff's home and shouted abusive language 
a t  plaintiff, and threatened to gel the sheriff' to arrest plaintiff; that plain- 
titi was f a r  a t l r i~nrt~d in pregnancy. which fact was known to defendant's 
ngcant, and that  th r  fright vanset1 by the collector's language and threats 
res~ilted in the prtmature stillbirth of plaintiff's child. Held: Although 
fright alone is not nctionable, when fright directly causes physical injury 
ainl nrises out of a wrongful ar t  of defendant, i t  is sufficient to constitute 
:I cause of action for trespass to the person, which lies for physical in j~ i ry  
to the person either nrgligrlitly or willfully inflicted, and defendant's 
demurrer to the complnint alleging facts supported by plaintiff's evidence 
was properly overruled. 

2. Appeal and E r r o r  J a- 
The verdict of the jury upon conflicting evidence is conclusive on appeal. 

- ~ P P E A L  by defendants  f r o m  S h a w ,  E m e r g e n c y  J u d g e ,  a t  March  Spe- 
cial Term,  1936, of MECRLENBURG. 

Civil action for  willful trespass to the person. 
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Plaintiff purc.liasct1 a dress and  a h a t  f r o m  the corlmrute tlcfcn(1a11t ill 
the iummer  of 1933, to he paid f o r  ou the  installment l ) l n ~ ~ .  Tlrc, : ~ t ~ r o ~ u l t  
origilially : ~ n ~ o u ~ ~ t c t l  to $13.98 or. $14.98, hut had  t)tc,~r ~ c ~ l u c c ~ l  I)? solilc 
payments. 

On 5 J u l y ,  19.34, S. N. Russell, collecting agent of the corporate de- 
fenclant, ment to  the home of the  lai in tiff, who v a s  l i \ i n g  n i t h  her  
11:1ru1tb u t  tlie tiuie. a i ~ d  asked if she h a d  ariythiiig to pay  on her  account. 
l'laintiff rcplieil that  she did uot, as  she n a s  then not able to uorlr, being 
i n  her  swentl i  n ~ o n t h  of p r e p a n c y ,  h i t  tha t  she nould  pay  as  soon ab .he 
caoultl. Russell. n i t l ~ o u t  g e t t i l ~ g  out of Ins autoinobile, n h i c h  \I:\. nl)oiit 
f i f tcm feet f rom tlre pliilntlff, i~ :~ll(ged to h a r e  retor ted:  "13) (;----. 

you :ire like all  the rc.t of the danni de:~dheats. Y o u  TT oult111't pay n1le11 
yo11 could. . . . I f  you a rc  so d a m n  low you n on't pay, I guest n l ~ r  11 

1 gc,t tlit, ~Ilcriff ant1 br111g h i m  (lo\\ 11 licre you ni l1 pay  then." 
Plaintiff testifies : "Hi, .aid he n a s  poirig r igh t  then and spl~t l  t l ~ e  

illeriff a f te r  mtl, and scared me t o  death. H e  w i d ,  By Ci--, lie n a s  
!qoirlg to br ing tlic qlirriff d o ~ v i ~  t h r w  :u~d  arrest rnr. w id  gne- I ' d  pay  
then. . . . H e  called rile a clcadbeat. . . . H e  repeatccl it  tllrcc 
o r  f o u r  times, a d ,  as he t l r o ~ e  off, tha t  is  \ \ha t  he wid .  . . . I Ie  
tlidn't get out of tlre car,  lie just hc~llerecl a t  me." 

Ahout t n o  nec,ks lirior to this,  plaintiff's fat11r.r lracl ordered tlw 
tlefellriaiit Russc.11, n h o  was t l~c l l  t rying to collect 011 tllc : ~ c c o u ~ ~ t ,  t u  
leare  tlie prenlises bccauqe of l~l :~int i f f '> co l id i t io~~,  and  Rushell's pro- 
fan i ty  and  apparent  angcr. 011  the owarioii 111 question, the plaint i f f ,  
her mother, and  si>ter n e r e  the oiily persons i n  tlie house. "There n e r c  
110 men folks at  home." 

C'ontinuil~g. plamtiff s a j  s : "Tl ie~ i  1 took sick i n  about t n o  hours af ter  
he  left, real  sick. . . . I had  heen fee l i l~g  gootl n p  to tha t  t i ~ u e .  
. . . F r o m  tha t  tirne on, I 71 a i  in  paill, and 011 the  follon ing Wetlllrs- 
dnx liiglit m y  clriltl n a s  prematurc>ly boril. I t  nil. d(,acl." 

Dr. G. W. Black testifies that  i n  llis o l~ in ion  tlie fr&t occasio~ietl 1):- 
the conduct of the t l e f c ~ ~ d a ~ i t  Russell could h a ~ e  pi~otlnccti t h e  prern:~ture 
bir th  of plail~tiff 's child. 

There  n a s  denial of the  plaintiff 's testimony by the tlefeiidant Ru,sell ; 
and  D r .  Sai ice,  nl io  attel~tletl  the 1)lniutiff a t  the bir th  of her  child oli 
I d  Ju ly ,  1034, testifies: ((1 h a l e  a n  op i~ i ion  satisfactory to  myself. . . . 
T h e  baby appeared to be ful ly  tlcveloped. . . . B i r t h  a p p a r e ~ i t l j  
not premature.  . . . It was a brcacli p resen ta t~on .  . . . Deatli 
due to  contractiou of cervix around baby's neck. . . . S o t h i n g  to 
indicate a miscar~iage."  

T h e  jury answered tlie issue of liability i n  f a \  or of tlie plaintiff, and 
assessed her damages a t  $1,000. F r o m  judgnie~i t  thereon, the tfcft~ntlants 
appeal,  assigning errors. 
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C'arswell S. R r l > i ~ r  for p l a i n t i f f ,  appellee.  
T i l l e f  f ,  T i l l c f f  d: l i e i ~ n e c l y  a u d  J o h n  A.  I i l ceme ie r ,  J r . ,  f o ~  d c f e i d a n f s ,  

ccpprllnnts. 

ST.\CT. C. J., after ~ t a t i u g  the case: *It the outstart of the argument 
in this Court, the tlcfe~idants interposed a demurrer to  he coniplaint on 
the ground that  it does not state facts suffivicnt to constitute a cause of 
a c t i o ~ ~ .  Tliis must be overruled. The caw is controllrd by tlie princi- 
ples anliounced in F ~ c c m a n  r l .  L 4 t c ~ p t a ~ z c e  ( 'orporat ion ,  205 S. C., 237, 
I71  S. C., 63;  Betraley I ? .  B y r u m ,  163 S. C., 3, 79 S. E., 270; J l g y  1 % .  

' I ' P ~ .  ('0.. I57 S. C., 416, 72 S .  E., 1057; l r f l ~ z i r  C. I l e n ~ j j ,  ibid., 338. 
73 S. E., 211; Kitt l l)e~.ly 2%. ~ I o ~ r l a t ~ c l ,  145 K. C., 39S, 35 S. E., 778; 
TT7afli.;ns z 3 .  J I f v .  C'o., 131 S. C., 536, 42 S. E.. 983, ralhcr tlian by thc 
t lccisio~~ in .111fhoi1y 1 % .  P r o t e e f i r e  1-nion, 206 K. C., 7 ,  173 S. E., 6, or 
the liolding in I i ( ~ y l o r  C. S a l n ,  207 S. C., 312, 176 S. E., 360. 

Tlie gravainc.11 of plaintiff's cause of action is t r e s p a ~  to the person. 
~!7uncon C. S t n l t u p ,  IS N .  C., 440; 63 C. J., 891. This may result from 
all i~i.iury eithcr n.illfully or nrgligently inflicted. 3lag 2.. 7'd. Co. ,  
supra .  

I'lw lcatliiig case on the subject is H i l l  P .  K i m b a l l ,  76 Tex., 210, 1 5  
S. W.. 59, i L. R. ,I., 619, where the petition n as lield to be good as 
against a tlcmurrer, w!~ich contailled avermt~iits to the effect that  plnin- 
tiff. n ere liusband and wife, in posscssio~i of a d w l l i ~ i g  louse as tenants 
of defendant, tliat the feme plaintiff was \ d l  adrance~l  in pregnancy. 
wliicll fact was kiiowli to the defendant, who also k ~ l t w  the probable 
effects up011 f eme  plaintiff of any unduc excitement, that defendant came 
to the premises and in the inlniediate presence of f eme  plaintiff assaulted 
t n o  Segroes in n boisterous a ~ i d  riolent manner, n.111~11 assault was 
acconi l~a~~ie t l  with profane language and resulted in dra.ring blood, ant1 
tliat, as a coliwquelice, f eme  plaintiff was greatly frightened, ~rliicll 
brongl~t  on pailis of labor, and eventually l~roducetl a nljscnrringe, and 
otlicrn ise seriously impaired her health. 

111 l iol t l i~~g that tlie plaintiffs could recover, the Court said:  "That a 
physic31 personal iujury may be lroduced through a stlong enlotion of 
the mind there can be no doubt. The fact that  i t  is riore difficult to 
produce such an in jury  througll the operation of the mind than by direct 
pliysical means affords no sufficient ground for refusing conilxnsation, 
in an action at law, wlien the in jury  is inteutio~ially or negligently 
inflicted. It may be more difficult to p r o w  the connectJon between the 
allcged cause and the injury, but if it he p r o ~ e d ,  and the injury be the 
pros inate  result of the cause, we cannot say that a reco,.ery sl~ould not 
be had. Probably an action will not lie when there is no illjury except 
the suffering of the fright itself, but such is not the present case. Here, 
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according to the allegations in the petition, the defendant has produced 
a bodily injury by means of that emotion, aud it is for tliat injury tliat 
the recorery is sought." 

Likewise, in E n q l e  c. S imnzons ,  148 Ala., 92, 41 So., 1023, nllich was 
an  action "for an  injury to the plaintiff," it was ht,ld (as stated ill the 
second headnote) : "A man entered the dnelling liouse occupied hy :t 

married he om an, f a r  advanced in  pregnancy, and after being informecl 
that the husband n a s  a h e n t ,  and after being requested to k a l e  tllp 
house, he refused to do so, took an inwntory of thc liousellold e f f c ~ t s .  
and made threats in reference as to what he nould do in reference to a 
collection of a debt against the husband. The woman n a s  thronn in a 
nervous excitement, and labor pains, resulting in  the premature birth of 
a child, nerc  brought on. Held, the person entering the liouse naq liable 
for the bodily pain the woman suffered, thougli he inflicted no physical 
violence." 

I n  commenting on the fact that physical 1 iolence to the person n as 
not necessary to make out the case, tlie Court said:  "Thc plaintiff here 
was in her home, and had a right to the peaceful and undisturbed crijoy- 
mcnt of the same, and any ulilanful entry or inrasion thercof, nhich 
producetl physical illjury to her, w h ~ t h e r  hy direct personal violence or 
through nerrous excitement thc proximate result of the mongful  acts 
of the defendant. v a s  a wrong for which she is elititlcd to recowr." 

Again, in Purcc l l  T .  R. R., 48 Ninn., 3 34, 16 L. R. -I., 203, the plain- 
tiff, a pregnant woman, was frightened by the l~egligent conduct of the 
tlefendant in running its cars, miicarried, and suffered penliaaent in jury:  
Held, that  a cauce of action would lie. Compare J7e1soiz c. C ' r a w f o t d ,  
122 Afich., 466, 81  N. W., 335, SO Am. St. Rep., 577. 

The doctrine of IIill 1 , .  K i m b a l l ,  supra ,  has not been unirersally fol- 
loned. S e l s o i l  2'. C ' rawford ,  s u p r a ;  17 C. J., 834. The rationale of tlie 
S o r t h  Carolina decisions, however, places this State in l i l ~ c  n ith it.  I n  
addition to the cases cited nbore, see B l o x  c. J o y n c ~ ,  156 S. C., 140, 
72 S .  E., 319; B r a m e  c. C' lu r i ,  148 S. C., 364, 62 S .  E.. -118; S'fc~lc>arf 
1 % .  Lhr. C'o., 146 S. C., 47, 50 S. E., 5-15; Hatclzell  T .  Kzmb~ .oug lc ,  49 
N. C., 163; X c C l e e s  c. S i k e s ,  46 K. C., 310; Loubz c. I I a f i ~ c ~ r ,  12 S. C., 
185; 5'. 1 . .  I I insov ,  83 X. C., 640; A'. 1 ' .  T o l e r e r ,  27 N. C., 452. The 
authorities are assembled and digested in annotatiolls. 11 A. L. R., 1119, 
and 32 ,I. L. R., 921. 

. i n i m a t l ~ e r t i ~ ~ g  on the situation arid distinguishing the cases in Bouzl -  
1011 2%. G a s  Lighf C'O., 148 310. App.. 462, 129 S. W., 401, 1 7 0 r f o n i ,  J . ,  
clclivcring the opinion of the Court, said:  "There are cases nliich go to 
the effect that before plaintiff may recoler as for a miscarriage caused 
by fright it must appear the defendant was ana re  of her condition and 
notnithstanding such k n o ~ l e d g e  occ:isioned the fright by entering into 
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a n  altercation in lier presence. Tllese authorities proceed as tl~ougll no 
obligation rests upon tlefendant to respo~icl except it appear he breached 
the obligatioii to esercise ordinary care. That  is to say, they proceed 
as tliough 110 damnges may be recovered unless it app2ar that  tlefendant 
nns  in a position to anticipate tlie particular result as n probable 
scquwce of tlie friglit. See Pliillips c. Dicl~crson,  8,; Ill., 1 1 ;  Reed v.  
E'ord (Icy.), 112 S .  K'., 600; Urolmbat l ;  v. E'railey, 78 Ill.  .Ipp., 262; 
1 Cooley on Torts ( 3  Ed. ) ,  94, 95, 96, 97, 08. This doctrine is 110 doubt 
correct enougli nit11 respect to those cases where the injury is inflicted 
under circumsta~ices apart  from a trespass or other lcgal wrong against 
the person or possessions of the plaintiff. But it seems the rule of ordi- 
nary care sliould find no application to a case where it appears the 
fright is occasioned as a result of a trespass against the person of tlie 
plaintiff, suc l~  as an assault on her, as ill Barbre c. Beese, 60 lliss.,  006 ;  
-1Ia11n Boudoir C'ur Co. v. Dul,w,  54 Fed., 64G, d l  L. It. &I., 289; I f  ickey 
c. Il'elch, 91 No. App., 4 ;  nor \there the friglit is the result of a tres- 
pass against the llomc or possession of the plaintiff a d  engaging in an 
encclunter ~ i t h  a third party therein, as ill l i 'a fson v. I l i l f s ,  116 Ia., 249; 
Lescl~ c.  Great S o r t h e r n  Ry. Co., 03 AIinn., 435; X a n n  B o u d o i ~  
C'ar C'O. r .  Duprc,  54 Fed., 646, 21 L. R. -I., 289. I i~decd,  it is said in 
som: cases where it appears there is a legal wrong against the right of 
tlie plaintiff, such as ilegligcnce, a recovery may be had for php ica l  
injuries resulting from fright ercll tliough the sick or enfeebled condi- 
tion of plaintiff was wholly unknown to the wrongdoer. (I'urcell v. 
St. Paul  C' i fy  R y .  Co., 48 Minu., 134;  Sanderson v. :<orthcrn I'ac. R y .  
Cfo., SS Minn., 162; 1 Cooley on Torts [3 Ed.], 97.)" 

I t  is true, the basis of the action in most of the case1j has been forcible 
trespass, and it is contended that  in the case a t  bar no forcible trespass 
llas been shown, l m m  no liability exists. Witllout ronceding the cor- 
rectziess of the syllogism as applied to the instant case, it is observed that 
niucll of the colifusion on the subject seems to Iiavc come from wor- 
sliipping a t  tlle shrine of words and formulas, rather ilia11 applying 
correct principles to the facts i n  hand. G u l f ,  efc.,  Ry. Co. v. l l a y t e r ,  93 
Texas, 239, 77 Am. St .  Rep., 856, and note. I t  is no doubt correct to 
s:iy that fr ight  alone is not actionable, A r t h u r  v. H e n r y ,  supra, but it is 
faulty pntliology to assume that  nervous disorders of s ~ r i o u s  proportions 
may not flow from fear or fright. l l ic l iey v. TT'elch, 91 310. App., 4 ;  17 
C. J., 838. Fear  long continuetl wears away one's re>erve. 

('^Is a general rule. damages for mere fright are not recoverable; but 
they mag be recovered where there is some physical injury attending 
tlie cause of the fright, or, in the absence of physical injury, where the 
friglit is of sucli character as to produce some pliysicnl or mental impair- 
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BELL V. PAXEL Co. 

melit directly and naturally resulting from the wrongful actv-h'utfon, 
J.. in ('trlldlcr P .  Smith, 50 Ga. App., 667, I 7 9  S. E., 393. 
lf it he actionable nillfullj. or iiegligently to frighten a team by 

bloniilg a \thistle, Stewart c. Lumber C'o., supra, or by beating a drum, 
Lonbr 1 .  Vaf111~7, supra, thereby causing a run-away and coliseque~lt 
tlanlagc, it  is liot perceived upon what logical basis of distinction the 
l)reqc 11; actioil can he di~missed as ill case of nonsuit. fhu r  v. l l c n r y ,  
supra. 

TThile it nould seem the jury might ve l l  have answered the issum ill 
fal-or of the defendant, especially in ~ i e w  of Dr.  Name's testimony, still 
tliere is eridenee to tlie contrary, and the matter was for the twelve. 

S o  rererbible error haring bcen made to appear, tlie xerdict and judg- 
ment n ill be uplield. 

S o  error. 

A. J. BET,L Y. DESSY R O L L  S: PASEL C O M P A S T  ASD C I T Y  O F  H I G H  
P O I K T .  

(Filed 16 December, 1036.) 

Jury A d:  Trial C a-Court may allow counsel, in selecting jury, to ask 
jurors if any of them are conncctcd with an insurance conlpanj. 

While evidence that defendant carries indemnity insurance is incoml~e- 
tent, the trial court has the discretionary 1)ower to allow plaintiff, in 
selecting the jury, to ask the jurors, ill good faith, if any of them are 
agents of any insurance coml~alig or bonding company, it being the dut)  
of the trial court to prevent prejudice to either partj. 

, \ r r x a ~  by defendant Deiiny Roll & Panel Compaiiy from Rousseau, 
J., at AIay Term, 1036, of G ~ I L F ~ R D .  Wo error. 

Plaintiff instituted his action for damages for personal injury, alleged 
to hare  resulted from striking his foot against a nail in some crating 
which had been thrown out on the street in front of the place of business 
of the deferidant Deriny Roll & Panel Company ill the city of II igh 
Point. 

Plaintiff test if id that  defendant h:~d obstructed the sidewalk by piles 
of cratmg accui~iulatiirg from unpaeliing veneering, and that  these piles 
esteritl~d into tlie street; that i n  order to pass he hat1 to step out in thc 
street, and in doing so stepped on a nail protruding from a board; that  
the nail was o1)wuretl by snow. 

Sonsui t  was elitered as to the city of High Point. From judgment oil 
the I erdict ill favor of plaintifl', clefe~itlant Denny Roll & Panel C o m p a ~ ~ y  
appealed. 
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TValser & W r i g h t  for plaint i f f ,  appellee.  
Da l ton ,  T u r n e r  & Dickson for de fendan t ,  appel lant .  

PER CURIAX. The motion for judgment of nonsuit was properly 
denied. Appellant complains that  the following question propounded by 
plaintiff's counsel while selecting the jury was prejudicial: ( ' Is  any 
member of the jury an agent of any insurance company doing a bonding 
business?" The court found that  the question was asced in good faith. 
The record states: "To this finding the defendant excepted for that  there 
was 110 basis in fact for the finding." There was 110 motion for a mis- 
trial a t  the time. The counsel's question to the jur. was less pointed 
than that  i n  S f a r r  v .  Oil  CO. ,  165 X. C., 587. While evidence that  a 
defendant carried indemnity insurance is incompetent ( L u f f r c l l  1;. 

H a r d i n ,  193 S. C., 266) ,  the propriety of a question propounded in good 
faith: whether m y  of the prospectire jurors is engaged in the insurance 
business, ordinarily, must be left to the sou~id tliscretio~~ of the trial judge 
to prevent prejudice to either party. Goss L?. Tl'illiams, 196 N. C., 213;  
F d t h e r  v. L u m b e r  Co., 191 K. C., 408; S c o f f  v. B r y a n ,  ante ,  478. 

An examination of the other exceptions which appellant noted and 
brought for~vard  in its appeal fails to show any error warranting us in 
disturbing the result. 

S o  error. 

JIARGARET RUSHIXG EERWEII ,  ASV JIAIIGARET RUSHING BERWEII ,  
GVARVIAS OF WALTER F. H U S H I S G  ASV \VILLI.IJI A. RUSHISG,  
JIISORS, v. T H E  U S I O S  CENTRAL L I F E  INSURANCE COMPANY. 

(Filed 16 December, 1936.) 

Appeal and Error C -Defect in affidavit for appeal in forma pauperis 
may not be cured by supplemental affidavit Ned after Ave-day period. 

Where the jurisdictional affidavit for leave to appeal in  forma pauper i s  
fails to aver that appellant is advised by counsel learned in the law that 
there is error of law in the judgment, C. S., 649, the affidavit is fatally 
defective and the appeal must be dismissed, and the defect may not be 
c:nred by an additional affidavit filed after the expiration of the fire days 
1)rescribcd by the statute. or one filed after the date for docketing the 
appeal, 

A i ~ ~ > ~ . i ~  by the plaintiffs from Barnh i l l ,  J., at  September Term, 1936, 
of C'or,rar~r.s. 

C i ~ i l  action to correct boundary in deed and to recover for rents lost 
by reason of error tlierei~r. 
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' I  ~ r .  rlYle aff i r la~i t  filotl i n  tlic appcnl in f o r t t i n  prrulieris is 

tlefecati\.c, ill tha t  it  tlocs riot c o ~ l t a i n  the al-errnetit rcquiretl hg C. 8.. 649, 
that  al)pc!lln~~ts a rc  "ntl~isetl  by comlsel learned i n  the law tha t  t h e  is 

crror  i l l  iilatter of law i11 the decision of the  S n p r r i o r  ( 'ourt i11 said 
ac , t io~~."  T h i s  is a juristlictioi~nl rc~quixmcrl t  ant1 f o r  that  rcason the 

:11)1wn1 must he tlismissetl. 11u,1nu 1' .  I ' inz l~cr laX~e ,  -303 S. C'., 526. Sec, 
nlro. a11 nl~pl icable  tliscdussion of this  subject ill l 'or~ .e l l  i.. X o o r e ,  204 
X. C., 6>4. 

0 1 1  16 Sol-ember, 1936, t l ~ x  aplwllarits maclc all a t i t l i t io~~al  n f f i t h ~ i t  
c ' o ~ l t a i l i i ~ ~ p  thc a\-crmc>l1t omitttvl fro111 the o r i g i ~ ~ a l  :lfti(larit ant1 on thc 

t l : ~ , ~ .  f o l l u ~ r i ~ ~ g  ol)tailietl a n  : ~ c l ( l i t i o ~ i ~ l  order f rom the tl-ial jntlge al lowi~lg . . 
1 to 1 i n  f o r  i s .  T h i s  (lid not cure tlle o rn~ss io l~ ,  box- 
t ~ c r ,  fn r  tlw reason tha t  tllv ailtlitional affitlarit \\.as ]lot m a &  witliin thrj 
five tl;l,~.s p r ~ s r r i b e d  Ijg C. S.7 649, : ~ n f l  fo r  t h e  f u r t l ~ e r  reason tliat snicl 
affid:rvit a i d  order Bnsctl tlicreon n.r,re uot f i l d  i n  this  Cour t  uiitil af ter  

the tl:ltc, fo r  11ocl;etilig the  a111)(~:11 llcre, 10 So~-e ln i )e r ,  1036. 
A p p c n I  tlismissed. 

I I T H  1 1 \ 1 1 1 T 1 1  OE ('TAI:I<:S('I: SMITH. ISLCE \>ED,  V. 
.J ('.\ItL SIsK \ \ I )  lVIh-STOS-S.lT,ElI S O ~ T I I I ~ O T J S I ~  1LiILWAY 
COJII'.lKT. 

( F i l r ~ l  16 Uet ember, 1936.) 

1. Scgligcnce B (1: Rai1ro:ids I) (1-Complaint held t o  allege joint negli- 
gtvncc. of driver and railroad compan) for injury on  r:~ilro;itl overpass. 

Tlic con~plaint allrgetl that n l?iecc of timl)tsr from n I~ritlec over the 
cwrlwrate deftndant's tr:lclts struck mld kiljotl ilrtwtatc~ \vlic>ii the txr  in 
wl~ich he was riding as  n guest was d r i ~ c n  into thP sitle of the bridge, that 
the driver of the car \\.as iutosimtetl and w:is tlrivinr: a t  an esc'cssivrt 
slwed, :~nd that the bridge w:~s allo\\.etl to r r~unin  wit11 Ilrokcn guard rails 
lrrojecting in a manner l~nznrdons to the rr :~rel i~l"  l~nl~l ic~,  :1nt1 tliat the 
corrmrate defentlnnt Lac1 prior lino~vlrtlge of its cvntlitioil, :111tl thnt intes- 
tntt,'s dent11 w i s  lm)xiin:ltely caused by tlic cwnc~nt'rc~ilt nt'cligencc of tllc 
ilriver and the rnilrontl company. I I c l r l :  The (.olnl~lnint states :L cause of 
action npninst (1efencl:mts as  joint tort-fe:rsors. c1lltitlini. 1)lnintift' to m:ii~r- 
t :~ in  ml nction n::linst either or both, and the corpor:lte tl~fentlnnt's tlc- 
nlurrcr on t11c jironntl that it alllwarcd from the f :~cts  nlle:ed that t l ~ c  
ncylipcnce of the driver of the (.:I].  as the sol? 11roxim:ltc cause of the 
ii1jnr3- \vas prolwrly overn~lctl. 

Ulion clen~nrrer, the c o m ~ l a i n t  must be cnnstracd in the light moit 
f:~vorzible to the phintiff. 
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A ~ S P E A L  by the defendant Winston-Salem Southbound Railway Com- 
pany from Rozisseau, J . ,  a t  June  Term, 1936, of DAVIDSOX. Bffirmed. 

T. 8. Ii'all, J r . ,  a n d  P. I/'. Cr i t cher  for  p la in t i f f ,  appellee.  
Cra igc  (6 Cra ige  and Pl l i l l ips  $ B o w e r  for d e f e n d a n L ,  appe l lan t .  

PER CURIAJI. This is an  appeal by the corporate defendant froin 
judgment overruling its demurrer grounded upon the ccntention that  the 
complaint does not state facts sufficient to constitute :L cause of action 
agaii~st  it, since it appears from the complaint that  the negligence of 
the defendant Sink was the sole proximate cause of the death of the 
plaintiff's intestate. 

The  complaint alleges that on 12 January,  1936, the plaintiff's intes- 
tate met his death whilc riding as a guest in an automobile owned and 
driven by the defendant Sink;  that  the automobile was driven in a 
negligent manner in that  i t  was driven a t  an excessive rate of speed, and 
without keeping a proper lookout, and while the driver was intoxicated, 
and that as a direct and proximate result of such negligence the auto- 
inobile was driren into the side rail a t  the entrance of i i  bridge over the 
corporate defendant's tracks, causing a piece of timber from the bridge 
to enter the moving automobile and strike the intestate with great force, 
resulting in  his death. 

The complaint, after alleging the duty of the corporate defendant to 
properly construct and maintain the bridge on which the intestate re- 
ceived his mortal wound, further alleges that the corporate defendant was 
~legligent, i n t e r  a l ia :  

"( i )  I n  that  the defendant Winston-Salem Southboultd Railway Com- 
pany, carelessly and negligently, through its agents and employees, failed 
in its duty to properly repair the north side of the south end of the rail- 
road bridge across said right of way and cut after that  part  of the bridge 
had been destroyed or broken off. 

" ( j )  I n  that  the defendant Winston-Salem Southbound Railway Com- 
pany, through its agents and employees, left the broken guard rails of 
said bridge projecting or protruding so that  the same wr s dangerous and 
hazardous and a menace to the public traveling across said bridge. 

" ( k )  I n  that the defendant Winston-Salem Southbound Railway Com- 
pany, through its agents and employees, used defective material in the 
repair of the north side of the south end of said bridge, across said cut 
and allowed them to rkmain in that condition to its knowledge prior to 
the time of the injuries hereinbefore set out." 

The plaintiff further alleges that  the death of her intcastate was proxi- 
mately caused by the joint and concurrent negligence of the defendants. 
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Where  a n  in jury  to  a th i rd  person is proximately caused by the negli- 
gence of t n o  persons, to whatever degree each m a y  have contributed to 
the result, the n ~ g l i g e n c e  of the  one m a y  not exonerate the other, each 
being a joint tort-feasor, and the  person so in jured  m a y  main ta in  his  
action for  damages agn imt  either one or both. TT'lzife 1 % .  R e a l f y  Co., 
182 N. C., 536. 

Construing the  allegations of the  complaint i n  the  light most fa1 orablc 
to the plaintiff, a s  we must  do on demurrer ,  we a r e  of the opinion that  
111s Honor  was correct i n  overruling the demurrer ,  and that  the j u d g m e ~ ~ t  
below should be affirmed, and it  is so ordered. 

llffirrned. 

HEXRT F'. AUSTIN AND WIFE. EJlBIA AUSTIX, r. JAMES McCOLLUJI 
HOTLE JIcCOLLURI, HOWARD JIcCOLLUhI, F R A S K  McCOI,LUM, ASD 

DANIEL JIcCOLLPJI, EXECLTORS OF JOHK A. JScCO~.I.UJI. A N D  AS 

RE~IDUARY DEVISEES OF JOHX A. McCOLLURI. 

(Filed 16 December, 1936.) 

Frauds, Statute of, E &Deed duly executed and found among valuable 
papers of grantor held sufficient memorandum of contract to convey. 

A deed duly esecuted and acknowledged and found among the valuable 
gapers of the grantor after his death is a sufficient writin? within the 
meaning of the statute of frauds of a contract of grantor to convey the 
lands to the grantees in consideration of grantees' taking care of grantor 
for the rrmaintlcr of his life. C. S., 985. 

APPEAL by the defendants f r o m  Rousseau,  J., a t  August  Term,  1936, 
of USION. Affirmed. 

T h i s  is  a n  action for  the  specific performance of a n  alleged contract 
to convcy land. T h e  plaintiffs allege t h a t  J o h n  ,I. McCollum, prior to 
his death, contracted to coiirey to  them a cer tain t ract  of land known as  
the  F incher  Place, if they would come and live with h im and  do his  
housekeeping and  kecp u p  his  f a r m  and  take care of h i m  unt i l  his death. 
and t h a t  they performed their  p a r t  of the  contract ;  and  tha t  J o h n  A. 
3fcCollurn died on 30 October, 1934, and  t h a t  while a conreyance of the 
land has not been del i rrred to  them, such conveyance was prepared and 
signed by J o h n  A. McCollum dur ing  his  lifetime and  was  found among 
his valuable papers  a f te r  his  death. 

F r o m  judgment on verdict i n  favor  of the  plaintiffs the  defendants 
appealed, assigning errors. 

TI7. B. Love  a n d  A. M. S tack  for plaintif fs,  appellees. 
T'ann & -1lilliken for dr fendants ,  appel lanfs .  
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PER Crn~aar .  The  only exceptive assignments of error discussed ill 
tlic appellants' brief are those that  question the sufficiency of the evi- 
dcncc as to a written contract to convey on the part  of the defendants' 
testator within the effect and meaning of tlie statute of frauds. C. S., 
9SS. The pcrtinciit facts in evidence tended to shorn that  on 23 Xorcrn- 
bcr, 1931. Jo1i11 -1. hlcColluni had preparcd by a juqtlce of tlie peace a 
tlcetl to the plaintiffs, reciting "that said party of tlie first part, ill con- 
sidcration of ten dollars and other valuable consitlemtions to him iwiid 
by tlie partics of the sccolid part. the receipt of wliich is licrehy acknowl- 
ctlged, 1i:ls bargniiictl and sold" to the parties of thc: second par t  tlie 
J O ( I L S  in q m ,  ant1 signed and ncknowledged the same, stating at the time 
((tliat lie was going to keep it ( the deed) as long as lie lived, and v a s  
g o i ~ q  to give it to Mr. Austin arid Mrs. Austin for takiilg care of him," 
a i d  tliat said deed was found among tlie vnlunblc papers of tlie deceased 
after liis death. On  these facts, the written deed describing tlic property. 
formally prepared a t  the behest of the defendants' tcstltor, and lield for 
delivery to tlie plaintiffs upon the completion of their contract to care 
for him as long as lie lived, is a sufficient memorandum in  r r i t i n g  n.ithin 
the intent and iixaning of the statute of frauds, and the defenda~lts'  
assignments of error must be orerruled. Harpel- v. Bat t l e ,  180 S. C., 
375. 

"IVhile the authorities elsewhere are conflicting, it is tlie rule in this 
jurisdiction that  when one, who has agreed orally to sell land, preparcs 
n i d  signs a deed, which substantially expresses the barlgaia, and delivcrs 
the same in escrow, such writing is a sufficient m e m ~ r a n d u m  to ~nee t  
tlie rcquircments of our statute of frauds, and the con:ract may be coil- 
sideretl and dealt with as a valid and binding agrcenient. Such w a 7  tlie 
holding in P o p e  v. Jfcl'hail, 173 N.  C., 238, 01 S.  E., 947, and T 7 i m o n  
c. Yuy11, ibid., 189, 91  S. E., 538; and the decisions i n  Flozce I > .  l l a r f -  
wicX~,  1 6 i  N. C., 448, 83 S.  E., 841, and JIaGee v. Blankensh ip ,  0 5  
S. C., 563, are ill recognition of tlie same principle." Ozend inc  c. 
S tephenson ,  105 N .  C., 638. While the deed in tlie int tant  case was not 
placed in tlie liaiids of a third person to be delivered upon the happening 
of a contingency or the performance of a caondition, it was actually pre- 
pared and held by tlie grantor for the purposc of such delivery, and 
comcs well witliin the principle adopted bx this Court. 

The  judgliiei~t of the Superior Court is 
Affirmed. 
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PEIL CTKIAII. The first questioii involved, as stated by plaiiitiffs: 
"Was there error on the part of the loney rourt in instructliig the jury 
as to the amoulit that their auswer should be, in mswer to tlie only issue 
submitted to the jury b~ the l o ~ ~ e r  court?" We think not. 

We hare  read the record a i d  briefs u i t h  carcl, arid on the record a ~ l d  
all the e d e i ~ c e  in the case we thiuk the plaintiffs have 110 cause of actio~l 
agahs t  the defendants, and the j d g l n e ~ i t  of the court below is correct. 

(1) 011 1 December, 1930, L. L. VcLt~111 autl n i f e  executed to E. G. 
M(sLurd, trustee for Gastoilia Xutunl 13uiltling nnrl Loan -Issociatioll, a 
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deed in trust, duly recorded to secure a loan of $2,500. Kote for $2,500 
caredit 2/13/1931 of $500. (2 )  On 26 September, 1932, there was a n  
agreemelit entered into under seal be twen  L. L. IJcLean, Thelma 
3IcL~ai1, J. L. Hamme, N. D. Hamme, and E. G. XcLurd, trustee. 
This agreement, in part, is  as follows: ((The parties of the first part  
further agree to give and do hereby g i ~ e  to the parties of the second part  
an option or privilege to buy said property a t  tlie expiration of said 
rental term for tlie sum of $3.000, provided said rental payiue~its have 
been made regularly as agreed, and to accept in payment for same thc 
sum of $30.00 per month to be paid on 30 shares of th<, capital stock of 
said Gastoliia Mutual  Building and Loan Association, including interest, 
011 Series Special 10-32, which begins 011 1 October, 1032, until the 
maturity of said stock shall have liquidated and paid t l  e purchase price 
of $3,000. . . . I t  is understood and agreed by all parties that  if 
within the 18 months period of this lease any dcfault is made in the 
payment of the rental of $30.00 per month for a period of 30 days after 
the expiration of the mollth for which said payment w ~ s  due, then this 
contr:xt, in so f a r  as it relates to a sale or an option for the sale of said 
property, shall be null and roid and all payments made will be consid- 
ered HS rent a d  as liquidated damages for the use of !:aid property, to 
be retained by said parties of the first part." (3 )  On 12 April, 1933, 
L. I,. XeLean and wife made a deed, duly rworded, to J. L. Hamme aiid 
wife, M. D. Hamme, the plaintiffs. This was a va r l an ty  deed "that 
they are seized of said pre~nises and h a ~ e  right to convey in fee simple; 
that tlie same are free and clear from all c>ncumbrances, and that they 
do hereby forever warrant and will forever deferid the said title to the 
same against the claims of all persons whornsoever." 

J. L. Hamme testified, in part, that  he agreed to pay McLean $3,000 
for the property over a period of 100 months. On 1 May, 1934, he 
found there was a judgment against the property. ,It 'he time he took 
the property u i~de r  the option there was due the Building and Loan 
Alssociation, on 13 February, 1931, $2,000, and on 22 December, 1935, 
there was due the Building and Loan Association a net balance of 
$2,298.27. 

The plaintiffs contend that  when they obtained the option agreement 
and deed to the property, there was a judgment against L. I,. McLean 
and taxes, aud the total outstanding liens amounted to $389.70. Before 
paying the amount of $3,000 they contracted to pay McLean less the 
lien due the Building and Loan hssociation, they could have kept back 
the surplus orer what McLean owed tlie Building and Loan Associatiol~ 
to pay the liens. 

The plaiutiffs entered into the possession of the house and lot and 
hare  c~ontinuously orcupied the same qince 1 October, 1932, or to the 
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(late of I ,-\pril, 1936, for a total period of 43 montlis, and are still 
occnpy i~~g  said premises. That  during such 43 months and more. t h ~  
l~lni~it iffs  have paid the total sum of $294.00, or an average ~nontlll- rent 
of 1e.s tlin11 $6.83 per 1norit1-I. Nothing has been paid or offered to be 
l'aitl si~ice 26 January.  1934. I t  appears that plaintiffs 11a1e been in 
default qi1ic.e the third month of their rental contract, and have iie7er 
l'aitl any  lwoljerty taxei: levied on the property in question aiicl hare uot 
cxlwndetl anything for fire iiisurancc premiums to protect said p r o p c r t ~ .  

The  plaintiffs contend that  E. G. XcLurd ( n h o  is ilow dead) iuadtt 
certain fraudulent represe~itations that  there vere  no liens on t h ~  prop- 
erty. Wc. do not think the cliargcl of fraud is  sufficieiltly pleatled. 
Harr hins T .  C ' n r t ~ r ,  196 S. C., 538 (540). I f  the frautlulent al1eg:ltioriq 
n-ere sufficie~~t, the evidence docs not sustain same. The plaiiltiff J. I,. 
I-Iamme testified, in part : "I11 aiiswer to Sour queqtioi~, 'You are not 
telling the jury that  X r .  McLurd nould make a false statement ?' I noultl 
say, 'So.  I 'm not telling the jury t1i:it Mr.  AIcLurd nould make a falw 
statelllent about anything.' " 

The court brlon charged the jury, in part, as follows, which n e  think 
correct : "A11 evidence tcnds to show that plaintiffs are in default, and 
the court ilistructs you, if you believe tlie evidence and find the facts to 
he aq testified to by the witnesses, your answer to that isque vould be 
'Yes.' (So, as to the first issue, if you believe the evidence and find the 
facts to br as all the evidence tcnds to show, it would be Sour duty to 
ansncr the first issue '$2,295.2'7'), and the second issue, if you belierc 
autl find tlie facts to be as the evidence tsuds to show, you will answcr 
the secoiid issue 'Yes,' in the affirmative." 

The other mattsrs complained of by plaintiffs, we tliink, nere  ill the 
somd tl~scrrtioii of the court belo~v, and we see no abusp of discret~o~r.  
011 the record we we no prejudicial or reversible error. 

I n  the judgment of the court below, we find 
No error. 

D. 0. PATRICK v. C. 11. LARIM. 

(Filed 20 April, 1936.) 

APPEAL by plaintiff from Har r i s ,  J., at J anua ry  Term, 1936, of 
WASHINGTOS. Affirmed. 

Ak t ion  for the recovery of personal property sold by plaintiff to 
defendant and upon which plaintiff clain~ecl a lien. At the conclusior~ 
of plaintiff's evidence the court sustained a inotio~l for judgment of 
norlsuit, and p l a i n t 3  uppealrd. 
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11'. X .  D a r d ~ n  and  H .  8. ll 'ard for plaintif f .  
( ' a r l  L. Ra i i cy  and  Zeb T'ance S o r m a n  for defendant .  

PER CI-IIIAN. ,111 cxa i i i i~~a t io~ l  of the testimony of the plaintiff and 
that of tlic witi~csscs offered ill his behalf fails to sliow eridelice suffi- 
caiciit to be submitted to the j u q  tliat p l a i~~ t i f f  by c i t l ~ t r  written or oral 
agreement rct:iiiietl title to tlie property sold, or resened or acquired a 
lien tliereiii in ally l i i a n ~ ~ e r  recognized 1). the law. \<or does the evi- 
clcl~cc, sustni~i his allegatiol~ that the provisioi~ for r ~ t e i ~ t i o i i  of title n . ~  
omitted from the w i t t c i ~  co1itrac8t by mutual mistake or the mistakc of 
draftsman. l h f c i ~ d a n t  atlrnits tliat he on.cs tlic ba la im on tlie purcliase 
price of tlic l ) c r so~~a l  property. l'laintiff replies that by reason of the 
insol~ency of t l r f c i ~ d a ~ ~ t  that admissio~l is nortliless. '\Ye are uliablc to 
relieve tlic plaintiff of tlie couscquelices of a had b a r g a i ~ ~ .  

Mi rmed .  

H .  ('. PETERROS r. E .  R. McJIAKUS ASI) SHITAR SI'RISGS, ISC'. 

(Filetl 29 April. 1036.) 

A 1 ~ ~ ~ ~ ~ ~ ~ ,  by the dcfc l~dai~ts  from S h a w ,  E m e r g e n c y  J u d g e ,  at Extra  
Deceinber Term, 1933, of >IEC~<LESB~R(+. S o  error. 

('arswell d Errin  fol- p l a i n t i f ,  appellee.  
J o h n  X .  Rob inson  and I l u n f e r  J1. Jones  for d e f e n d a , ~ f s ,  appellan,fs.  

PER C ~ R I A J I .  Tlie plaii~tiff ill his complaint alleges that  he suffered 
darnagc by reasoil of personal illjuries caused by the actionable ncgli- 
gellcc of tlic defei~dants. Tlic defe~idants in tlieir a l i s w r  deny that they 
h a w  been guilty of nctio~iable i~egligei~ce, and further plead the con- 
t r i b u t o r ~  negligcncc of the plaintiff in bar of any rworery.  To the 
furtlicr aliswer of tlie defel~dants the plaintiff filed reply in ~ ~ h i c l i  lie 
denies any contributory i ~ r g l i g e ~ ~ c e  a11d alleges that  t h ~  defendants had 
tlic last clear chance to avoid injuring him. 

Tlic evidei~ce of the plaintiff tends to show that the plaintiff was 
sitting on a "s~vinging stage" wliile p a i ~ ~ t i i ~ g  tlie outsid12 of tlie windows 
on tlie r i iczzai~i~~e floor of tlic Charlotte Hotel, which opzn onto an a l l ty ;  
aucl that an nutonlobile, owlied by the corporate defead,~ut  and operated 
iu its business by the i i d r i d u a l  dcfeudaut, 11-as d r i r w  against ropes 
which were attaclled to and hung dowii from the "swinging stage," whicl~ 
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caused the  stage to  fal l  about 30 feet to the g r o u ~ ~ t l .  thereby seT clrely 
i n j u r i n g  the  plaintiff. 

T h e  case was submitted to the  ju ry  up011 the three issues of ~legl igei~cc,  
contr ibutory negligence, and dal~iagc.  I t  appears  in  the record that  
these issues were tendered by coui~sel  f o r  thc  dr~ft~ndnnts ,  who urgcd that  
the plaintiff's c o n t e n t i o ~ ~ s  as  to thc t l o c t r i ~ ~ e  of thc last (.]ear chance could 
be presented thereunder. 

*It tlic close of the plaintiff's e d c n c e ,  tlefei~cia~lts mo~-et l  fo r  j n d g n i e ~ ~ t  
a s  of  onwi wit, n l i i rh  motion was tlcilie(l. Tllc tlefentiants offered no 
e ~ i t l e n c c  and renewed rnotion f o r  judgment as of n o n w i t .  T h e  refusal 
of the  cSourt to g ran t  these motions c ~ o n s t i t u t ~ s  the  ha& for  e x c e p t i ~ e  
assigninelits of error .  

,I perma1 of the rr idence clearly re1 eals that  it  n : ~ e  sufficimt to ca r ry  
the  casc to the jury.  

W e  ha1 c esani i i~et i  the s c w r a l  exceptlolls to  the  r d i i l g s  of t h e  court 
upon the admission of eridencc aild conclude tha t  they a re  witliout merit .  

Tlip cliarge n a s  f a i r  and  impart ia l ,  aild in  substantial co~npl lancc~  
n i t h  C ' .  S., 364. and those por t io~ is  thereof which a re  made  the I)ases f o r  
e s c e p t i ~ e  assignrne~lts of error ,  when read contextually with t h e  whole, 
a re  free f rom prejudicial error .  I f  the defei~dal i ts  nisllcd otlirr or 
tliffercnt con twt ions  presented to the  ju ry  they should l i a ~ e  called the 
court's attention thereto a t  the time, S. I . .  , C i n o t l r u ,  189 S. C., 563; or 
if they desired special i ~ l s t r u c t i o i ~ s  up011 a n y  pllase of t11c law inro lwd.  
riot g i r e n  i n  the  general charge, they should h a l e  filed n r i t t m  request 
 therefor^^. Iiar)./,\ L .  7'1/1ncr ,  179 S. C'., 366 (325) )  and  caws there 
cited. 

S o  prejudicial errors  appear ,  n o  nev q l ~ e i t i o i ~ s  a r e  p r e s ~ ~ l t e d ,  and n o  
good purpose can  be s e r ~ e d  by tlireslii~lg 01 er old qtraw. 

N o  error. 

(Filed 29 Alr i l .  1936.) 

,IITEAL by dcxfendant froiii TT7~1licx,ns, J . ,  a t  June Term,  1935, of 
WAKE. 
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PER CI'RIAM. The plaintiff's petition for the widow's year's allow- 
a i m  under the statute, C. s., 4108, was allowed by the clerk, and upou 
appeal the clerk's judgment was approved and confirm~,d by the Superior 
Court. The plea of the statute of liniit:itions, not har ing  beell iuter- 
posed ill apt  tiiiie, was not arailable to the defendant. 

Affirmed. 

OI,LIE JIAE Dt'REX r .  CITY O F  CHART,OTTE. 

(Filed 29 April, 1036.) 

 PEAL by plaintiff from Shaw, E m e r g e n c y  J u d g e ,  at  J anua ry  Special 
Term, 1036, of NECKLEKBVRG. 

Civil action to recover damages for alleged persolial iiijury. 
I n  1934, the Civil Works Administration was fillii~g in n ravine in 

the city of Charlotte, so that  South Long Street could be extended across 
it a i ~ d  opened as a tlioroughfarr~. There had been a small foot bridge 
across the brailch for a iiuniber of years, iiot maintained or kept by the 
city, and used only by resideuts of the vicinity for their conveiiience. 
This was inorecl down the branch some distalice while the construction 
vork  was going on, and oil the night of 15 February, 1934, the plaintiff, 
in conipany with others, attempted to cross the rariue, fell and was 
injured. 

From judgment of iioiisuit elitered a t  the close of pl~intiff 's  eritleiicc, 
die appeals, assigning error. 

A.  A. T a d t o n  f o ~  p l a i n t i f .  
Scarboroz~gh LY. B o y d  f o ~  d e f e n d a n f .  

PER CL-RIAM. Plaiiitiff's eridence fails to make out a case of action- 
able negligence against the city of Charlotte. Walker .  L ~ .  Reidsvi l le ,  96 
S. C., 382, 2 S. E., 74. I t  is not percc'ired wherein the defeiidaiit 
omitted to discharge any duty which i t  owed to the plaintiff. She was 
not injured by reason of ally defect in the street or sidewalk. I Iauey  1 % .  

Lincolnton,  207 S. C., 282, 176 S .  E., 573. The judp;nieiit of i ~ o l ~ s u i t  
is correct. 

Affirmed. 



CI.AI<KSOS, J., not sitting. 

PLH ('t XIAM. T h e  Court l~cilrg c v e u l ~  divided in opinioii, Xr.  J u s t i c e  
( ' l ( l r X s o n  not sitting, the jutlgriier~t of the Superior Court is affirined and 
stands as the decision in this vase, without beeonling a precedent. Hayes 
2'. lf itX ory, 208 N. C., 84.5, arid cases there cited. 

-\ffirliied. 

CLARKSOX, J., not sitting. 
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A. 1.:. J1cIAICSTEH A S D  WIFE, TT'IIISSIE McLESTER. AS]) MRS. BETTY A. 
dLJIOr\'D, r. CHARLIE SMITH. 

(Filed 20 May, 1936.) 

APPEAL by defelidai~t from F i n l ~ y ,  J., at September Term, 1935, of 
STAKLY. KO error. 

The litigated questioii her(> was as to t h ~  title to a small strip of land, 
about one-fourth of an acre. The controversy arose by reason of a 
change in the channel of a creek nliich tlivitled the l a i~ds  of the plain- 
tiffs from thosc of the defeildant. By thc deeds of both parties the 
at l joi i i i~~g lauds were conveyed to the center of the siream. Plaintiffs 
allege that subsecluel~t to tlie coiir-cyanccLs a suddei~ diversion of tlie 
waters of the creek was caused by the action of the highway force and 
by this defendant. resulting ill the cutting off of a sil~all portioii of their 
land. This x a s  denied by the defendant. 

1-poi1 issnes submitted, verdict was rentlered by the jury in favor of 
tlie plaintiffs. From judgment on the verdict defendant appealed. 

Brol i 'n  d U r o w ~ r  for p l a i n t i f s .  
8. L. Smi fh  d S o n  for  t l e f e n d a n f .  

PER CTRIAJI. The tlefei~daiit escepted to the allo~i-ance of an amend- 
nlent to the complaint and to the rulings of the court as to matters of 
evidence, and also to certain portions of the judge's charge. However, 
upon examination we find that  none of these exceptions can be sustained. 
The  ease seems to haye been properly submitted to tlie jury upon the 
issues raised by the pleadings. S o  ilew questions of 111w are presented. 

So error. 

(Filed 20 JIap, 1936.) 

A i ~ ~ ~ . i ~  by clefeiitla~it froni TTyillinms, J . ,  at Sor-ember Term, 1935, of 
COLCMB~S. 

C i d  actioii, iilstitutcci 16  December, 1031, to recovw on promissory 
note rind to foreclose deed of trust give11 as security for loan. Jutlgnlel~t 
by default, for the want of answer or plea, entered 2 ; )  January ,  1932. 
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foreclosure decreed and commissioner of sale appointed. Sale  held 
7 March,  1932, report  filed same day, and  sale co~lf i i~med 29 Xarcl i ,  1932. 

011 29 September, 1933, the tlc~felirlallt lierein institntetl suit  fo r  usury, 
based upon t h e  record in  this  case, ii~lil - as  1io1isuited a t  the S o w n l h c r  
Term,  1934, on the ground of estoppel ant1 laches. 

Thereafter ,  on 18 February ,  1935, i n  prcparatioii  of reliewing h i i  
usury claim and  i n  a n  rffort to r e n i o ~ e  the pleas in  I ~ a r ,  the tlrfentlallt 
enterrti ''special appearance" ( l l t rrrc~l l  1 % .  TTTelstccccl, 206 S. ('.. 817, 175 
S. E., 283), and moved to sct asitlr sale a d  jndgnientq for  alleged irrcspu- 
laritics. Motion rlcnied. Defentlant appeals. 

L y m  CE Lyon for. p lain . f i f s .  
B e n n e f f  & X c D o n a l d  for c l e f e~~darz f .  

Pm C'r  ~14.11. 011 the  facts f o u ~ ~ d  and enibodieil i l l  t he  judgmc~rt 
denying nlotion to set asitle sale a11d raca tc  o r ig i~ in l  ju t lg i i i r~ i t~ ,  tht. 
defendant h a s  ~ i o  just ground to complal l~.  

He sought to  use tlie original recortl as  hasib fo r  a11 action of usur?,  
and not un t i l  lie n a s  frustrated i n  tha t  a c t i o ~ ~  ditl hc seek h i i  p ~ ~ c ~ ~ i t  
remedy. S o  r r r o r  has  been made to appear .  

.Mirmed. 

,IPPLAL by plailitiff f r o m  ,lIcF:l~o!j, .I., a t  0ctobc.r T w m ,  19:$;i, of 
S T A S L ~ .  Affirmed. 

T h i s  is a n  actioli to recolcr  d:~iiiagcs fo r  the death of plaintiff's 
intestate. 

Fro111 judgmellt t l i s ~ n i s s i l l ~  the : ~ c t i o ~ i ,  the plailltiff ap1)ealed to the  
S u p r ( w e  Court ,  ashigni~ig as error  the nllo\\ ancc by the court of clt.fe~ltl- 
ants' nlotioli f o r  jutlgnient as  of nonsuit a t  tlie close of tlic el-idence f o r  
the p l a i ~ ~ t i f f .  

,lIo~.fon d? Smith for plainfiff. 
J,ee Smifh a d  R. L. S m i f h  for d c f ~ ~ l a u f s .  

PER C ~ R I A M .  I n  tlie absence of euidence a t  the t r i a l  of this action 
tending to ,show tha t  the injur ies  which resulted i n  the dcnth of plnin- 



Y3S I N  THE SUPREME COURT. 1 3 10 

tiff's intestate were caused by the negl ige~~ce  of the defendauts as alleged 
iri the complaint, there m s  no error in the allowance by the trial court 
of defei~dants'  motion for judgnlcnt as of nonsuit, a t  tlie close of t 1 1 ~  
evidence for  the plaintiff. 

The  judgment is  
Mi rmed .  

PER CTRIAJI. The fact situation ill tlie illstant c a w  is itlentical in 
p r i ~ ~ e i p l c  with that  appcnri~ig in tlie case of I)c~ircw.\c I , .  Itru. ( ' o . ,  2Oa 
S. C., 733, 152 S. E., 447. Tlic cited case is a dircc't authority for tht> 
ruling here. 

Affirmed. 
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Box Co. v. STORAGE Co. ; HOOD, C'OMR. OF TIAKKS, Q. ANDERSON. 

(Filed 15 June. 1936.) 

APPEAL by t1tfcntl:nit T .  11. 1,assitcr f rom X o ~ r \ , s c ~ u ,  b., a t  Narc11 
'I'rrni, 1936, of G v l ~ ~ o x n .  

Civil action to  recoler  d:~m:rgrs fo r  brcacli of contract,  i t  l ~ c ~ l i p  
allegcd, ant1 found by the, jury. tliat the tlrfrntlant ( ' ~ t y  T r a l i h f t ~  nut1 
Storage Coliipany colitr:rctcd a l ~ t l  agreed n l t h  tlie plaintiff to ,tore axit1 
becp insur td  certaili paper  and  c.artlboartI box??, wliicll pl:~l~itiff' (Iwirctl 
to 11:lre a ~ a i l a b l c  fo r  uw ill it, I~ns~~le,.:  ill H i g h  P o i ~ ~ t ,  a ~ i d  tliat snit1 
d c f c ~ ~ i l a n t  in  tun1  storcd said bosca. \\it11 tht. clrfelltlal~t 1. 31. Laqs~tcr ,  
t rading a i  Tri-( ' i ty  X o t o r  X s p r e i <  Company, uuder  a like agreenle~it.  
wl&h was breached ~ r l ~ e ~ i  plaintiff's property, 071 14 -\ugust,  1934, I\ liilc 
i n  the  last-named dcfelidant'q n . a r t . h o u ~ ,  n a? tlcstroyctl hy fire, thc ~ a m e  
not bc i r~g  insured. 

T h e  case mas tried i n  the nialiicil)al ronrt  of the r i ty  of H i g h  Poilit ,  
resulting jn ~ e r d i c t  anti judgment fo r  plaintiff,  a n d  on appeal  to  t h e  
Superior  Court  of Guilfortl County "on matters  of Ian.," tlie cxcty~tio~rs  
\\.ere orerruled and  tllc juclgnle~~t  of the ~ l i u n i c i ~ ~ a l  court n :is uplicld. 

Defendant  I. 11. Lassiter appeals, a w g n i n g  errors. 

I I T h e  colitroversy on t r i a l  l iarroned itself principally to  
issues of fact.  tleterrninnble alone by the j11ry. T h e  c a w  x a q  heard 011 

csceptions by the  Superior  Court  of Guilford County aud  tlie judgniciit 
of thc t r ia l  c30urt \ \a5 affirmc~l T h e  same esccp t~ol i i  a rc  a s i i g w d  a i  
error  here. X o  lien q u c s t ~ o ~ i  of law i i  1)rewntetl. T h t ~  ruliiigs of the 
Supcrior  ( 'ourt a r c  acc.ortlant with thc authorities. 

A\firnled. 

- 1 r r ~ ~ : a ~  by defendants f r o m  1 l u 1  ~ i a ,  ,I., at  I l a r r h  Term,  1936, of 
E u c ~ c o h r ~ ~ .  

C i r i l  action to recorer on two promissory notes. 
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Execution of ~ ~ o t c s  admitted;  also their iiollpayment. Defeidants 
allege., by v a y  of set-off aud counterclaim, damages fur  failure to iiiake 
additiollal loails aiid to d i s c o u ~ ~ t  certain autonlobile purchasers' i~otes. 

From dirwtcd wrdie t  for p l a i~~ t i f f s  a11d j u d g l n ~ l ~ t  t he r~o i i  the defend- 
ants :1ppea1, assigning errors. 

PER CI  RIAJI .  TIIC caw is controlled by tlie decision in ElXs I.. In\. 
(lo., 1-59 S. C., 619, 75 S. E., 808. Tlic c ~ i d e l ~ c c  offercd by tlic dcfei~tl- 
a l ~ t s  fails to estnbliell coiltract for brracli of wllicli the plaintiffs can be 
licld in dnmagcs. 

N o  error. 
-- 

(Filed 23 September. 1036.) 

APPEAL by tlie t lefe~~darl ts  from ,lIrElroy, .I. ,  nt .1pr11 Term, 1936, of 
B I - ~ c o x n ~ .  Error .  

This Tvas a n  a c t i o ~ ~  to recovcr damages for pcrsoi~al injuries alleged 
to have been i~~flictect by tlie ncg l igc~~ t  operntiol~ of all automobile, anti 
was tried upoil tlic folloning issues : 

"1. Was the plail~tiff injured hy tlic iirgligrnce of tlic deferidants, as  
allcgtcl in the coinplaint? 

"2. K l i a t  amount of damages, if ally, is plaii~tiff el titled to recol-er 
of tld'enda~its?" 

Tlic first issur \ \as  a i i s~e rc t l  "Yes" a1111 the secoi~d "$500.00," ant1 
froril jutlgmei~t Imwl 011 the wrdiet  tlic tlefcl~daiits appealed, assigning 
crl'ors. 

PER C ~ R I I J I .  Tlie appellant assigns as error the folloning excerpt 
from his Hoi~or 's  charge:  "If you ails\ver the (first) issue 'Yes,' ,you 
will proceed to the consiclcration of the seroiid issue a:; to the damages 
sustained, if ally, but if you fai l  to find by the greatl3r w i g h t  of the 
evidence that  tlie tlefciidai~t ~ v a s  guilty of negligence, ant1 that  such i~c~gli-  
gelice was the proximate cause of the plaintiff's injury. then you will 
ails\vclr the first issue 'Yes'; o t l i e r~ i se ,  you will answer i t  'KO.' )' The 
error is obvious. H i s  I-Ionor used the word "Yes" where he should h a ~ o  
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used the word '(So," and  "So" nl iere  he slloulti h a w  used ('Yes." T h i s  
error ,  e ~ i d e i i t l y  clue to ~ n a d ~ e r t c ~ n c c ,  n as oiie of the u ~ i a r o i t l a h l ( ~  ca,ual- 
ties of the cirvuit, but ,  being- material,  i t  e~~t i t l c . :  tlie t l r fe~~t la i i t s  to ;I 

new trial.  
E r r o r .  

(Filed 23 Sel)tcmher. 1036. I 

Appeal and Error J d- 
ITllrre the Supreme ronr t  is erc>nly tlirided in ol~inion, one .Ti~stic~e I l o t  

sitting, the jndgment of thr  lowrr court will be atfirlnrd withont 1)~corniw 
a precedent. 

I)EVIS. J.. not sitting. 

~ P L A L  by dcfenda~l t  f rom Srnull, J.,  a t  A\lwil Tcrlu,  1936. of 
CI'RRITI.CI<. 

Civil action to recoyer oil a $2,000 policy of life ii~sururice. 
Verdict and judgnlent fo r  plaintiff, f rom wllic~ll tltlftwcla~~t a p l m l s ,  

assigning errors. 

PER C'L.RI.IRI. Tlie case t u n i s  oil nl le ther  the senli:lnl~ual 1)rtmiunl of 
$28.32, due 26 S o ~ e m b r r ,  1932, Tias puld by t l ~ c  i ~ i s u r d .  * l f t e r  p1:1i11- 
tiff79 husband's death 011 5 F c b r u a r j ,  1933, she found  among his  papers  
the l)olicg i n  snit,  together nit11 p r c ~ l l i u m  recript f o r  the, S o r r m b c r  
p a p e ~ ~ t .  It is the position of tllnt under  "tl~ct l a n  of tllr  canw," 
as declared on two former appeals, reported ill 207 S. ( I . ,  31. a1111 2 0 s  
3. C'., 420, thc~  issue n a s  one for  thc. jury.  (I. S., 567. Tht. t l t~fei~tlnnt,  
on the other l l a ~ ~ t l ,  contends tliat un(ler the  e~ic1eiic.c t cml i i~g  to s l ~ o \ \  
Sovcrnber  pr tmiurn p a y m ~ m t  TI a s  ~rl;rde hy wortlile>s vlicck, \i liic.11 \\ a >  
later  rcturi~ccl to the i~~surec l ,  a directed ~ c r d i c t  t lcnyi i~g liahilit) sho~i l ( l  
h a ~ e  been entered. P(~i/ lu, ld 1%. H u s p r f a l ,  199 X. C'., 314, 154 S. E., 406. 
Tl i r  Court  being equally d i~ i t l c t l  111 o p m i o ~ ~ ,  l ) o i ' ~ t r ,  . 7 . ,  11ot s i t t i l~g ,  t l i ~  
judgmel~t  of the  Superior  C'ourt i t  affirmtd i n  accortlalic~e nit11 the  
usual practice i n  su1*11 casei, aud s t a i d s  as tllr tlt,vi4olr ill t l l ~  inctailt 
case \ i i thout  b e c + o i l ~ i ~ ~ g  a precedei~t.  Srssotrta c. 1:. I?.. .'Oh S. ( ' ,  544, 
182 S. E., 112. 

K o  error .  

DEYIX, J . ,  not sitting. 
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F R E D  C .  GOTT, JR. .  r. THE PIIUDEXTIAL I S S U R A V C E  COMPASS 
O F  AMERICA. 

(E'ileil 93 September. 1936.) 

Appeal and Error J d- 
Where the Sugrerne Court is et-enlq- tlirided in  ol)iuion, one Justice not 

sitting, the judgment of the lower court nil1 be affirmed withont becoming 
a precedent. 

CLARKSON. J.. not sitting. 

APPEAL from I ' l i i l l iys,  J . ,  a t  l l u g ~ ~ s t  Term, 1936, of B ~ N C O M B E .  
A\ffirrned. 

This is an action to recorer certain disability benefits alleged to ha re  
arisen from the contract of employment of the plaintiff l,y the defendant. 
The case was first heard in general county court, where the defendant's 
motion for judgment as of nonsuit was sus t a i~~ed ,  and then, upon p h i w  
tiff's appeal, was heard in the Superior Court, where the judgment of 
nonsuit was reversed. From the judgment of the Superior Court rerers- 
ing the judgment of nonsuit in the geueral county court the defendant 
appealed to this Court, assigning error. 

Don C' .  170ung for  p l a i n t i f ,  a p p e l l ~ e .  
C.  II. Goiler,  I l ' i l l iam T .  ( 'or%ington,  J r . ,  and  l l u y l t  I,. Lobdell  f o ~  

t l ~ f e n d a n f ,  a p p e l l a n f .  

PER C ~ R I A M .  The Court beiug equally divided in opinion, one of the 
members, H r .  Just ice C'larkson, not sitting, the judgmen; of the Superior 
Court is affirmed and stands as the decision in this case, without becom- 
iug a precedc~~t .  - l 7 ~ 1 ) e l  r * .  ,I-ehcl, 201 N. C., 840, and cases there cited. , 

Affirmed. 

(!LARICSOX, J., not sitting. 

H. G. DOZIER V. H. D. RALLASC'E. 

(Filed 23 September. 1936.) 

&PEAL by defendant from S m a l l ,  J . ,  n t  -\pril 'Term, 1936, of 
CURRITUCI~. SO error. 

This was an action brought by plaintiff against defendant to recover 
$727.&8, and interest, on a sealed note, dated 1/2/30, d u ~  360 days after 
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date, less a cretllt of $100.00 paid on January  G,  10:31. The tlefendant 
denled that  there n a s  a ic:d to tlie note nhen he i~gnetl  ~ t ,  pleaded the 
threr->car statute of limitations, and a l ~ o  ~ e t  111, t h ~  ticfiww of mistake 
on his part  induced by fraud of plaintiff. 

The iww. .ul)niltted to the jury an11 their aiisncLrs thereto wrre as 
follows : 

.'I. W:I. t l~ t  uortl 'S(~n1' t~tltleil to tlic liotp hued mi after ~ t s  exet.ution? 
Ails. : 'So.) 

"2 .  I s  the pl:~liitiff'i t.au\e of , ~ c r i o ~ l  1)nr~eil 111 t l ~ e  tlllw-year .tatute 
of 1imit:~tmis ! -111s. : 'So.' 

"3. Was the uote surd 011 rsecntetl by r h  ilcfentlailt t111ough tlie mis- 
take of thc defmtliint intlutwl ljv tllc fraud of tile l~laiiitift'? Alns. : 'No.' 

"3. Tn ~ ~ 1 i : l t  nmoulit, if allv. I -  tlln !lcf(~litl:int ~ i i i le l~ tc~l  to t l ~ c  plairitilf! 

*Ins. : '$797.88 
100.01) 

$G27.8$, n it11 interest.' " 

The tlefentlant n~atlt,  certain e scep t~o~ i s  as to the el idcnce and charge 
of the court b c l o ~ ~ .  :~qsigneci wme a <  crror. arid appealcti to tli? Supreme 
Co11rt. 

PLR ( " 1  nr I\[. We (lo not tbinli any of the ~scept ions  and as\igiiments 
of crror il~;ttlc 1,) defendant ran be susttrinetl. Tlir major conteqt was 
over wlietl~er tlie note nhen  executed by ci~fcnclant n n s  not under seal. 
and tliercfore l ~ r r c t l  11g the three-year \tatutc of 1imit:rtions. The testi- 
mony on thic as1)ec.t u a s  conipctc3nt, hut co~~flicting. Plaintiff te-tified 
~t n:aq and tlrfenclant to thc coiltrayr. Tlw jury, the triers of the facts, 
decided nit11 plaintiff. and this is  bimlilig 011 113. I t  n a s  contended by 
clcfentlaiit that the court below was 111 crror in the charge on the defense 
of mistake nf defe~~t lant  induced hy frautl of plaintiff and as to the 
burden of proof on this issue. However this may be, we think it imma- 
tc~rinl on t h s  record. From the rerord 7 ~ e  see 110 c ~ ~ f f i ~ i v l ~ t  evidence to be 
submitted ro the ju r j  on thi, i lc fe~iv  of tlefc~ntlaut. 

I n  the jutlgmcnt belon- thew is 
No error. 
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STATE V. WILLIAM A. IVET. 

(Filed 14 October, 1936.) 

APPEAL by clefentlant from Pless, J., a t  March Term, 1936, of 
H E ~ E R S O P T .  

Criminal prosecution, tried upon indictment chargilg the defendant, 
and two others, (1) with the larceny of a steer, of the value of $45.00, 
the property of one W. E. Redden, and ( 2 )  with feloniously receiving 
said steer, etc., knowing i t  to h a w  been feloniously stolen or taken in 
riolation of C. S., 4250. 

Verdict : Guilty. 
Judgment : 18 i~loiitlls oil the roads. 
Defendant appeals, assigning errors. 

Attorney-Gcneral Sealcell and Assistmzt dftort~ey-General MciUullan 
for t h e  State .  

R. L. W h i f m i r e  for defent lanf .  

PER Ctnxax.  011 the hearing, the case uarroned itself principally to 
an  issue of fact determinable alone by the jury. The  record contains 
no exceptire assignment of error of sufficient merit to ~ r a r r a n t  n nen. 
trial. The  rertlict 2nd jutlg~nent n-ill be upheld. 

N o  error. 

S. B. ROSE r. ATLANTIC COAST L I N E  RAILROAD COMPANY 
and 

W. A. McDANIE~I r .  ATLANTIC COAST LINE RAILRO.iD COMPANY. 

r Filed 14 October, 1936.) 

Railroads D b- 
One plaintiff was the driver and the othw lrlaintift' a guest in an auto- 

mobile that ran into n tank car standing across a grade crossing. Held: 
In  plaintiffs' actions against the railroad company to recover the damages 
sustained, nonsuits were prop~~rly qranted under authority of Goldstein 
c. R. R., 203 K. C., 166. 

APPEAL by plaintiffs from P a ~ k e ~ ,  J., a t  January-l'ebrunry Term, 
1936, of HALIPAX. 



( ' i ~  il :tctious to rocaover damages fur p e r w ~ ~ u l  i l~ jur ie-  alleged to have 
11cc1i ca~lsr>tl by the negligcncc of tlie defendant, cor~solidated and tried 
ropclt11r.1. as both ~ S P S  rest upon tlic same fact sitnation or arise out of 
t l ~ c z  c:tlile crossi~lg ;teeidcat. F l c t n l ~ r l  r .  I l o l l c ~ ~ n ~ i .  100 S .  (2. .  440, 130 
S E.. 171. 

l'laiiitifl- ~ t c r c  ~c tu r r i l l~g  from n fisl~ing tr ip O I L  t11e 111ght of 20 July ,  
1934. ill 31rT):unicl's car. driven by Roec, nhcn  tllcr ran  into a Texaco 
oil tank c8ar of clefendant's freight train standing across the highway in 
tlic town of Hobgood, K. C., a t  about the 11our of 10 pm., and injured 
hot11 of the plaintiffs. The  night was dark and very foggy. The driver 
testified that  lie did not see the car across the road in front of him until 
11c got within ten or fifteen feet of it,  becauqe his lights "went under the 
val.." The automobile r an  head-on into the side of the tank car. Plaili- 
tiffs were familiar ~ i t h  thc road. 

From a judgment of nolisuit entc~red nt the close of all the evi~lrllce, 
the p ln i~~ t i f f -  :~p l~ea l ,  assigning crrors. 

I L X I .  The judgrncnt of nonsuit must be affirmed 011 authority 
of G o l d c t e i n  2;. 1L. I;., 203 S. C)., 166, 165 S. E., 337,  and W e s t o n  v. R. R., 
194 S. C.. 210. 139 S. E., 237. These cases nre controlling upon tllr 
fact i  presently appearing of record. 

Thc rase of Dickey v. R. R., 196 N. C., i d 6 ,  147 S. E., 13, cited and 
ielietl nlwli by plaintifls, is distinguishxblc in that no town ordinance 
Ivas being \iolatecl by the defendant a t  the time of the accident as n a -  
the sitnatioii in Dirliey's case ,  s u p a .  

Thc pertincnt authoritics are a~4~l11ibltvl ill L 4 ( ~ ~ \ o ~ , ~ ~  1 .  1:. R.. 20h S. C1.. 
344, 182 S. F:.. 118. 

-4ffirmed. 
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the operation of an  automobile in nhich  they were riding as defendant's 
guests. There nerc  allegations that the defendant drove at a n  excessive 
speed over pavement rcnderetl slick by rain, causing the car to skid and 
overturn d o w ~  an embankment. Two suits were, for ~onrenience,  con- 
solidated for trial. The jury answered the issues of negligence in  favor 
of the defendant, and from judgment on the rerdict phintiffs  appealed. 

1V. R. Ci~nnzbers  for plninti#s,  appellanls.  
IVinborne CG P ~ o c t o ~  7 ' 0 7 .  de fendan t ,  appellee. 

PER CURIAAS. There n u  no error in consolidating the two actions for 
trial. F l e m i n g  P .  Ifollcnza??, 190 S. C., 449; I n s .  C'o. v. R. R., 179 
N. C., 2 5 5 .  S o y  call the exceptions to the judge's charge be sustained. 
The iustructiollb to the jury re la ti^ e to the speed of the automobile were 
in accord with the clecisions of this Court in S. c. Il'ebbcr, ante, 137, and 
8. v. Spmcer, 209 S .  C., 827. The charge of the court as to the skid- 
ding of ail autumobile n a s  frcc from error ( , ) tp1ngs  r. Doll, 197 N. C., 
240; Wal le l -  1;. tl~p11, 206 S. C'., l l T ) ,  m d  the rule uppicable to sudden 
emergencies nab  1 ~ r o l ) e r l ~  stated. I n g l e  u.  C'assady, >!08 S. C., 497; 
h t t r e l l  v. H a d i n ,  193 3. C;., 2 6 6 .  

Issues of fact nere  raised and tlleae l i a ~ e  Lcen decided by the ju r j  
against the plaintiffs. 111 the tr ial  we find 

N o  error. 

(Filed 1 4  October, 1936.) 

Appeal and Error F b- 
An exception to the  signing of the judgment limits t h e  appeal to the 

sufficiency of the concessions and findings to snpport the judgment. 

A k ~ ~ ~ ~ ~  by defc~~clants from l'iess, J . ,  at  May Term, 16'36, of RCTHER- 
FORD. 

Civil action in ejectment a i d  to recover rents. 
Denlurrer originally interposed, but upon the hearing the parties seem 

to have agreed that  the judge might detemline the case on certain con- 
cessions and fillclings. This was done and resulted in jud,mellt for 
plaintiff. 

"Defendants except to the signing of the judgment," nild appeal. 
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Qtrinn,  HanzricX d I Iunl  I * / (  k for plainf i f t ' ,  a p p c l l e ~ .  
T .  J .  X o s s  f o ~  cJefendccnf.\, nppellcrnts. 

PER CLTRIA\I. The record in this c,l.e is not altogether clear, albeit 
the single exc,flption "to the 4gning of the judgment," appearing on tlie 
recortl, limits the appeal to the sufficiency of the concessions and findings 
ro w p ~ i o r t  thp judgment. Nltrdes 0. 7'7usi  ( ' 0 . .  207 K. C., 771, 178 S. E., 
,>63: T T - i l \ o t ~  v.  C ' h a d o f f e ,  206 S. C'., 536, 175 S. E.. 306; X f q .  Co. 21.  

Lhr. ( ' n . ,  1 TS AT. C., 371, 101 S. E., 214. 
1 7 1  till. icn of the mattcr. T\ (, c n n ~ ~ o t  *a- that errm has licm 4on.n.  

1Fc nct, the judgnient TI ill bc 
-1ffirmed. 

(Filed 4 S~) \ e rnhe r .  1933.) 

AYI~~:AI.  1,:- pltiiiitiff from ( ' / ~ m ~ n f ,  ./., at .111gust Term, 1936, of 
-UITCH ILL. 

Civil action for alie~latioli of afftctiolis. 
Plaiiitiff and C'. 1'. Taylor 11-e1.c ~m[rl.ie(l 26 So\-ember, 1933, while 

they \$-ere students in high scdhool. Tlit. lllnrriage n-as not publicaly 
know11 until February, 1033. 1 1 1  Julj.! 1934, they sq~a ra t ed .  Plaintiff 
brings this action against her fa thcr- i~~- l i~ \v  xnd  llpr mother-in-law 
jointly for alienation of I m  hushanii'i affwt ions. 

From a judgment of nol~suit  eilterrd i t r  the clostr of plaintiff's er i-  
deiice, plnintift' appeal" inssignilrg ( J r~~or ; .  

PER I I t  \\.onltl st8i.\.e 1111 uivful l~urpose to tletail the evidence 
in this case. Suffice i t  to sir-. i t  fails to establish lixhility under the 
principles armounced ill lltruX.ins 2%. l f a ~ z k i n s ,  202 N. C ) . ,  :i5S, 162 S. E., 
766; l ' o tmsend  V. I l o l t l c ~ ~ L ~ y ,  I!,; S. C.: :3O, 149 S. E., 533;  B1~1rrn v. 
B r o w n ,  1.34 S. C.! 19, 32 S. E., 320. 

There was 110 error ill t1ieini~:ing tlw action as in c:lse of nonsuit. 
-%firmed. 
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DAVID CBSPER v. BOB WALKER AXD S. D. I.OWE. 

(Filed 4 November, 1936.) 

APPEAL by plaintiff from Oqlesby, J. ,  at  Narc11 Term. 1!)::6. of 
RAXDOLPII. N o  error. 

- h i o n  oil a note and chattel mortgage for $120.40. 
Defendant Lowp set u p  a counterclaim and allegctl tt-at upon :t settle- 

ment of all items plaintiff mould hc due him $65.00. 
On issues submitted to the jury there was verdict that dcfcntlant Lowe 

was indebted to plaintiff in the sum of $120.40, wi:h interest from 
9 April, 1932, and that the plaintiff was indebted to the defe~idant Lowe 
in thc sunl of $143.00 as of March 16, 1938. 

From jutlgment for +intiff for  thc small tlifferr~ hetwtw w i l l  

amounts, plaintiff nppralerl. 

. I .  .l. Spem e for plaintif.  
,I. T'. TT'ilnon for r l r f rndan f s  

PEIL CURIAM. The plaintif? priucipally coniplaini that thc amount 
awarded by tlic jury to the tlefcadant Lowe on his c o u n t ~ ~ c l a i m  exceeded 
the amount alleged in his answer, hut it appears from nu examination 
of the pleading that this defendant alleged, i n  effect, that  he was entitlcd 
to yecover QIG5.00 orcr and abore all items due plxintiff. The  asqignn~t~nt 
of error on this score cannot be sustained. 

T11c other exceptions :Ire witliout substantial merit.  Tlle case 1~':- 
sented clucstions of fact wliirli hare  been t l~tern~iuecl  by the jury, ilml 
in the trial. wc find 

K O  error. 
- .  - - -  

. ~ I T E A L  by l)l'~intiff fro111 S I I ( ~ H ,  h ' t t t cqency  J11dyt1, a t  Xarcli  Term, 
1936, of N ~ c r ~ m . ~ n r n c ~ .  

Ciri l  action f o ~  :~llegecl brcac!~ of warranty in the sale of stock know11 
as Korth -Imeriv:~n Trust  Shares, purchasecl by plaintiff on 1 July,  1931. 

The defendnnt denied liability, 11leaded release and the statutr of 
limitations. Th i i  action was i~iqtituted 16 -'~pril, 1933. 

From a judgmrnt of  ionw wit cwtcwd 2t the close of plaintiff's m i -  
dcnce, Iic appc:il;, l~ssigliing errors. 
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X a r v i n  L. Ritcl~ f o ~  p la in t i f l ,  appe l lan t .  
T'17hitlock, Dockery & S h a w  f o r  d e f e n d a n f ,  appellee.  

PER CURIAX. The plaintiff's eviderxe falls short of the required 
prima fac ie  showing to carry the case to the juq-.  Tht' judgmcnt of 
nonsuit is correct. 

Affirmed. 

K. L. FALLS v. A. R. MOOR1.C. S. J .  PHILLIPS. S. C. IIERKICK, S. L. 
SUGGS, W. A. McB'ARLAR'D. J A M E S  R. VOGLER. L. S. WIGGINS, 
H. F. ROBERTS, N. J. COVISGTON,  Ii. P. COVIXGTOX. hI. I,. T17ATTS. 
MRS. D. B. OVERCASH. ('ART. A A4SDERSON. \ \ D  ('. H. HTTSTEIL 

(Filed 16 December, 1936.) 

APPEAL by defendants from S h a w ,  J., and n jury, at 20 l p r i l ,  1986, 
Extra Civil Term of MEVKLEKBURG. N O  error. 

This is an action brought by plaintiff against the defendants to recover 
for 26 weeks service rendered defendants, from 1 January, 1935, to 
1 July, 1933, the sum of $630.00, less a credit of $111.10, leaving a 
balance of $538.90, and also for material defendants agreed to pay plain- 
tiff for in the amount of $25.02. 

The plaintiff alleged that this $650.00 mas due him for services u d c r  
section 11 of n contract between him and defendants, vhich is as fol- 
lows: "From January 1, 1935, until and including June 30, 1935, the 
parties of the second part or such corporation shall pay to the party of 
the first part the sum of $25.00 per neek f o r ~ l l e  services of the party of 
the first part, it being understood and agreed that during said period 
said party of the first part shall work exclusively in  nlanufacturir~g said 
caskets or vaults." 

The deferidants denied the m a t e ~ ~ a l  allegations of the complaint and 
pleaded fraud, and set up a counterclaim for $900.00. 

The issues submitted to the jury and their ansrrers thereto were a s  
follows : 

"1. What amount, if any, are the defendants indebted to the plaintiff? 
Answer: '$264.12, plus interest from 7/1, 3.5, until paid.' 

"2. Was tlie contract described ar 'Exhibit -1' and attached to plaiil- 
tiff's complaint procured from the defendants by false and fraudulent 
representations of the plaintiff, a5 alleged in the anbwer ? Snswer : 
'So.' 

"3, What amount, if any, i 3  the plaintiff illdcxbted to the defendants? 
-4nswer : 'Nothing."' 
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The defendants made numerous esccptions and assignments of error. 
: ~ n d  appealed to  the Supreme Court. 

C'hase Brenizer  for plaintijf. 
Stuncill  d Davis  for defendants.  

Pas C'VRIAA~. At  the clohe of l)lai1ltiflqs e l idewe  and a t  the close of 
all the evidence, the defendants made nlotionq 111 t h t  court below for 
judgment as i n  case of nonsuit. C. S., 567. The t o1u.t 1)clow overruled 
these motions, and in  this v e  can we no error. The  long co~itract, made 
in Dccember, 1934, by the litigant<. consisting of some 14 paragraphs, 
\ \as  ]rot denied. I n  fact. the defelitlants jn their further ansxer say:  
"That these defendants knen liotlliug of the ralue of saicl process or 
composition of matter which tlic plaintiff was supposed to have p ~ t e n t e d  
for thc purpose of manufacturing permanent sealed air-tight waterproof 
burial cacket or vault, but relied csclnsivcly upon the frauclulent and 
fa1.c represelltations made by the plilintiff a3 to the merits of thc said 
material. Tha t  relying on tlie s a d  false and friluduleiit rcprcsentatio~i 
made by the plaintiff as to the value of the said compo~it ion or material, 
these defendants cnterctl, in good faith, :in(] signed the alleged contract 
referred to in  l~a rag raph  3 of the firct cause of action o" p1:lintiff's con -  
plaint, Imonn as 'Exhibit -1.' " 

The defcndi i~~ts  f ~ ~ r t l ~ c r  alis\\crotl tlie comphi~i t ,  nm.1 wit!: "That tlir 
said plaintiff', after nast iug $900.00 of the clcfentlants' nloney, thoroughlj 
demonstratctl t l i i~t  he n a s  nn:tblc to iiiaiiufacture or to  inake e ~ e n  o l l t 2  

burial casket or I a i~ l t .  T l ~ t  tlic. wit1 matcrials were wholly unfit f o ~  
thc manufacture of wltl burla1 cnikcts and T aulth. Tha t  the said burial 
casket.; m t l  vaults nliic~11 tlit~ 1)laintiff a t t e m p t ~ d  to make ill a fev 
months cracLecI, I I U I ' P ~ C ~ ,  nlitl mt'ltc'tl donn and nere  utterly ~ ~ o r t h l c - i  
for any purpose." 

r 7 I h c r c  nns c\irlc I I ~ Y ,  / I ~ O  ant1 ( o n  oil the iitucs subniittetl. Al burial 
casket was ( w n  l~ronght illto tGoi~r t  I)y the tlcfendants to show the worth- 
lessneae. Stv era1 ~ii tnesses for tlcfentln~lts te,itifietl, ilk effect : "'L7hnt 
Falls ~(tlic l ) l n i~~ t i f l )  represelltetl that the ca,kct. n o i ~ l d  l ~ c  air- t igl~t  :111ci 
n atcrlroof :\nd germ-proof, and ~voulil outlast anything on the market." 
0 1 1  the contrary, plaintiff testifiwl t l ~ n t  the c.a.kctb \\-ere as repre-c~itc~l .  
Tlw matter of thc patent n a s  all gone iiito :ind coriside~~ed by the jury, 
also the counterclaim of defendants. 

The whole matter n a s  onc of fact, :lnd 011 the evidence the jury coultl 
have decided either nay.  The charge of thc court below con ta in~d  some 
14 pages. Llftcr  a careful rea(li~tg, x c  can we no error in it. I n  fact, 
the learned judge in the court belov carcfiilly clit~rged thcl law applicable 
to the facts, charged what was fraud, properly placed the burden of 
proof, reviewed the e~-ir lcuc~,  qal  c thc c o ~ ~ t c w t ~ o n s  carcfull~;. nnti complirrl 
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~vit l i  x. C'. ( ' o h ,  1933 (Alicliic), see. 364. I f  defendants desired a 
niorc. tlctailctl c.h:rrgc, they should 21a-r.e requested same by proper prayers 
f o r  ir~structions. 

I n  tlie jutlqmel~t of the c.onr: 'twlo\~ 11 (, find 
?To crror. 

. \ P I ~ L \ L  l ~ ~ -  ilc~i',~i111;11lt t'rtnj~ , ~ ' / , I I ~ I , .  P , ' I ~ I , , ~ ~ , , I I , ! /  , / ~ ~ ( / g ~ ~ ,  S t~pteml~cr  
T ~ r n l ,  1936, of 6 r r~r :o r tn .  

" issues : ( 'iyil nctiou, tried upon the follawil~g ' 
"1. I s  the. plnil~tiff' t l i ~  o~\.nt.:. :III(! c~ijtiticvl to  tlie possession of the 

:rutol~~ohilo ~lcscrihc~l in thc con~l)l:riiit ! -1nswcr : 'Yes.' 
.+2. I f  so. vliat Tras the \iilucr of i I i ( '  autoii~ohile a t  the time i t  was 

take11 1 ~ 7  the> tlefcn~lnnt? as alleged in tlic c o m p l a i ~ ~ t  ? All~sn.er : '$7 77.40.' 
"3. I s  t h i ~  defeirdarit the purclrciscr of said nutomobile i n  control-ersg 

for ~ d u c  \r.itliout iioti(2c. of : I I I ~  q u i t J -  i l l  fal-or of the plaintiff 2 h -  
swer : (No.' '' . . 

JucIgnic'i:: on t l i r .  \.ertiirt. fro111 ~;-l!ic,ll tile tl(~foit1anr : I ~ I I ~ C ; I ~ S .  ;~s . ; lg~~ing 
(brrors. 

PER CTRJAU.  Al careful p r u s a l  of die record 1e:rres us with tlie ini- 
; ,rcssio~, tfiirr t h e ,  c32e i,q i~,c,e from w.iersjl,lc ( ,nor .  At ltsast, none hni: 
hec ,~ l  m;ltlc. to appear. 

The ~ e r t i i r t  anti jutlgment nil1 he upheld. 
No error. 

I Filed 16 December, 1926.) 

, l ~ ~ h a r ,  1.13. l)Iaintifi fro111 Si io i i  E,~li~yency Jwlye  at May Term. 
1936, of & c r r a r o ~ ~ .  

P i ~ i l  artion t o  rccoxcr ilam;rgc~, for dent11 of plaintiff's intmtate, n 
boy se\ e n  ?cars of age, allclerd to 11:1\ (, lwen c*nuceil by the wronqful act, 
~ieplcct, or default of tlic, tlt>fend:ints. 
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011 3 July ,  1034, n n  automobilr in which plaintiff's intestate was 
riding collidccl with a car o w w l  and operated a t  the time by Hal l  
Ballard. 

Thcrc was a rerdict and judglilent against the defendant Ballard 
for $630.00. 

Plaintiff appenls from a judgment of noilsuit entered, a t  the close of 
all thc rridcnce, in favor of the defendant John L. Everett, J r .  

Il.'ili;arn G. I ' i t iman ,  Douqlass d Douglass,  and R. Lt. ~ I f c M i l l a n  for 
plnintifi, appe l lan f .  

J o n w  &. Jones  for d e f e n d a n f s ,  appellees. 

PER CURIAX. I t  n7as alleged tliat Ballard \\as in t h ~  e m p l o ~  of the 
(lefcl~dant Everett a t  thcx time of the collision, transporting "hancls" to 
his tlircshii~g ~naclline. The t>vitlcl~ce fails to support this allegation. 
Thcrc was no n.rolS in d i ~ m i s ~ i n p  thc action as to  the defendaut Everett.  

-1ffirmetl. 

(Filed 16 December, 1936.) 

-LITE.\I, by l)lilii~tiff fro111 R O ~ I S S C C I I ~ ,  J., a t  X a y  Term, 1936, of 
GI ILFORD. Afirn~ctl .  

This is all action to recoyer damages for personal injuries which the 
1)laiiitifT suffercvi n h r n  lie was struck on the head by an  awning which 
fell oil him whilr lie was stauding on the iitlenalk in front of defendant'.: 
stow in the city of H igh  Point, S. C'. 

The action was begun in  the Sul~er ior  Court of Guilford County 011 

3 January ,  1936. 
It is alleged in the complaint that  plaintiff's injuries v e r e  caused 1,- 

the negligence of the defendant, as specifically alleged th13rein. 
This allegation is denied in  the answer. 
111 further defense, and as a hnr to plaintiff's recovery in this action. 

the defendant pleads a judgment of the n~unic ipal  court of the city of 
High Point  tlisinissing as of nonsuit an action begun in said court b 
the plaintiff against the defendant on the same cause of action as that  
alleged in  the complaint in this action. 

At the closc of the evidence the court foun,l tliat t h e  cause of action 
alleged in the romplaint in this action is  substantially the same as that 
alleged in  the complaint in the action instituted by the plaintiff against 
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the defendant in the municipal court of High Po in t ;  that  the evidence 
a t  the tr ial  of this action is  substailtially the same as that  a t  the tr ial  of 
the action instituted by the plaintiff against the defendant i n  thc munici- 
pal court of High Po in t ;  that  the action iristituted hy the plaintiff 
against the defendant i n  the municipal court of High I'oint, and tried 
in said court,.n7as dismissed by judgment as of nonsuit on 19 July,  1935, 
and that  the plaintiff did not appeal from said judgment. 

On  tllrse findings of fact, it  was ordered. considered, arid adjudged 
by the court that this action be and t h r  same was dismissed. 

The plaintiff excc,pted and appealed to the Supreme Court, assigning 
as errors the findings of fact and the judgment. 

PLK CURIAN. The findings of fact on v h i c l ~  the judgment waq ren- 
dered in  this action were supported by the evidence at the trial. 

An examination of the complaint ill this action and of the coml)laint 
111 the action instituted by the plaintiff against the defendant in the 
municipal court of High Point. discloses that  the causes of action alleged 
in .aid complaints are substa~itially the same. Tlic c~ idcl~ce a t  the trial 
of wid  action.^ is likewise substnntially the S R I J I ~ .  The1.r was no error 
in the findings of fact. 

The judgment dismissing the action is  supported 1)y t 1 1 ~  findil~g* of 
fact and is affirmed on the authority of Humpton. T .  Spzun~nq  Co.. 198 
S. C., 235, 151 S. E., 266;  Bro1r.u I ? .  .Johnson, 207 S. C.,  807, l i Y  S. E. ,  
570; Bntson T. Lnwnrlr?~ Po., 209 S. C.. 223, 183 S. F;., 413. 

Affirmed. 

STATE r. DR. W. 'A*. STANCELT,. 

A I ~ I ~ L I L  by d ~ f e i ~ d a i l t  from K O U \ C P ( I I ~ .  J . .  xt Ju ly  T(,rm, 1936, of 
R ~ c ~ ~ l r o s n .  S o  error. 

The  tlofc~itlant wnh tried on a c ~ i n i i i ~ a l  warrant  ill which it was 
illarged that on 20 Jnlinary, 1936, the defendant did willfully and 
u ~ ~ l a w f u l l ~  ol~erate a motor vehicle on a public highway in Richniond 
County while under the influence of intoxicating liquors or i~arcotic 
clrugq, contrary to thr  statute. C'. S .  2621 (44).  
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E\- i t le~~cc  offcrcd by hotli tllr Srwte and the tlefentlan~ v a s  submitted to 
the jury. Tlicre was a ~e r t l i c t  of guilty. 

Froill j u d g i n e ~ ~ t  that  he bc confined in tlie common jail of Richmond 
County for pcriotl of ~ l i l ~ e t y  days. : I I I ( ~  that lie be denied the pririlegc 
of o p ~ r a t i n g  21 motor w l ~ i ~ l e  on thc l l i g l ~ ~ ~ a y s  of this S ta te  for a perio(1 
of twcl\-c molitlla (C. S., 4506), tlic ticfen~laiit appealed to the Supreme 
Co111.t. assigni~ig errors in tlie trial. 

Z'LR CURIAX. The evidence at the tr ial  of this aciioii was properly 
submitted to tlic jury. There was no crror in the refusal of the tr ial  
couri t o  allon clefclitlant'> niotion that  tlw action Iw t l i d s se t l .  C. S.. 
4643. 

U I I ~ ( T  the i i i f i ~ t ~ ~ ~ c ~ ~  of intoxic:~tilig liquors or of narcotic drugs a t  the 
tim(, I I O  was :~rrestcd. H i s  testimony was corroborated by other wit- 
nesses offerctl ]).\- him. The evidence for the State, however, was to the 
ro~i t rary .  For this rcwsori the issue Tvns for the jury. 

TI1)I:  \VXTI:R I'O\VII:li COJIPhXT v. W. D. CROSS AND DAISY E. CROSS. 
TH~DISG A S  ELADEN I C E  COMPANY. 

(Filed 16 December, 1936.) 

APPEAL l.13 tlefel~daiits from 1T'illinn~s, J., a t  J u n e  Spwial  Term, 1936, 
of BIADEN. No error. 

Action for bala~ice due on note for $1,527, executed 2 December. 
1931, by defendiunts for electric serricc thcretoforc furnished by plaintiff. 

Defendants in their answer admitted the execution of the note, but, a* 
set-off and counterclaim, alleged lieeligent operation of plaintiff's power 
lines, causing damage to  defcnclanta' motor3 and to def.ndants' businesa 
prior to  22 December, 1931, and alleged negligent operation of said 
power lines i n  1932 and 1933, causing further damage. 

The jury answered tlie issue< submitted to them as follows: 
"1. Did the tlcfcndants ~ s e c u t c  and deliver to tllc l~lnintiff the note 

set forth in the complai~lt ? -1nsner : 'Yce.' 
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"2. I f  so, what amount is due to the plaintiff by the defendants 
thereon? Answer: '$1,557, less p a p i e n t  13 Alugud ,  1932. of $250.00, 
and payment of $250.00 on 21 September, 1935.' 

'.:I. Were all matters and claims in controversy between plaintiff and 
defendants, on 22 December, 1931, settled and compromised by execution 
of the note described in the complaint ? -lnsn-er : 'Yes.' 
"1. Wa5 thc clefendants' property injured by the negligence of the 

plaintifl prior to 22 December, 1931, as  alleged in defendants' further 
ansn er ant1 vounterclaim ? Answer : 

"6. TVab (l~fendantb '  bu~iriess injured by the negligence of plaintiff 
~s n result of I ~ I ~ C ~ . I . U ~ ) ~ I O I I  of clectric power in 1932 and 1933? h s w e r  : 
'SO.' 

"7. V l i a t  darnaqw if any, are defendants entitled to recover for such 
injury in 1932 and 1933 ? Aliis~ver : 'None.' 
''8. Did the defcndnnts waive all claims which they had against plain- 

tiff by payment5 to plaintiff on the said note in  1932 ? Answer : 'Yo.' " 
From juclpmcnt on thrl ~ t r d i c t  defendants appealed. 

PER C r x ~ n x .  The j u r -  liaving nnsn-ered the determinative issues 
against the defmdants, and there bcing competent evidence to  support 
tlie verdict, the defendnlits' claim for damages as set-off and counter- 
claim against the note sued ou cannot avail. 

,Ippellants excepted to the ruling of the court on the evidence in  sus- 
taining objections to numerous qucqtions relating to the third and sixth 
iswes. hut ill w r n ~  inqtnnces tlie record tloes not show what the ~ ~ i t n e s s e s  
would ha\ e ar1.v erecl i11 rcy~ly. and lience these assignments of error 
cannot be considered ( W i n b o r n e  v. L l o y d ,  209 N. C., 483; S e w b e r n  v. 
H i n t o n ,  190 N .  C., 108) ; i n  other instances similar testimony was ad- 
mitted without objection (Light CO. u. R o g e ~ s ,  207 N. C., 751; Colvard 
c. Light Co., 204 K. C., 97). 

We find no  reversible error in the rulings of the court on the testi- 
mony. The case resolved itself irlto a controversy as to  the facts, and 
the jury's rerdict thereon mill not be disturbed. 

No error. 
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I N D E X .  

I B A T E M E S T  A S D  REVIVAL 
(‘robs-Reference: R i g h t  of personal repre-  

sen ta t ive  to  main ta in  su i t  on d e c e a s d ' s  
cont rac t  see  Executors  a n d  Adminis t ra -  
t o r s ;  pleas in a b a t e m e n t  in c r iminal  
prosecutions see Criminal L a w  8 2 0  

I. Objections t o  Jur i sd ic t ion  
1. Proceduru to Raise Question of Jur i s -  

iliction 
? .  Jurisdiction of t h e  Person 
3. Tenue  
4 .  Place  of Action or  Crime 
:. Jurisdictional Amount  

11. Pending  Action 
I;. Procedure to  Raise Ouestion of f'eo- 

clency of Action 
i. Pr ior i ty  of Ins t i tu t ion  of Actions 
S .  Terminat ion  of Pr ior  Action 
9. Ident i ty  of Actions* 

111. D e a t h  of P a r t y  a n d  Reviva l  of Actions 
10. I n  General  
11. .ictions for S e g l l g e n t  In jur ies  Caus- 

i n r  Death  
12, h c t i o n s  for Segl lgent  In jur ies  S o t  

Causing Death  
13. Actions for Libel a n d  Slander  
1-1. Actions Rela t ing  to  or  Arising Out  of 

Kenltx 
l L  Actions ex Cont rac tu  
11;. Actions involvinq 1,igal  o r  Domestic 

Relationship* 
I \ . I'rueednre 

l i .  I'leacllng* 
i \. H e a r l n ~  
l!l. J u d g m r n t  
0 0  Revien 

ABDUCTlON 

( S o  digests in th is  volume) 

ABORTION 
( S o  digests in th is  volume) 

ACCOUNT STATED 
( S o  digests in th is  xolumrl  

ACTlONS 
( 'russ-Reference: Jo inder  of causes of a c -  

tion in pleadings her Pic a r l i n ~ s :  joindi r  
of counts  in ~ n d i c t n i e n t  see Indic tn len t :  
contro\el.ay I\-lthout ;iction sec C'orltro- 
versy \Vithot,t .kction; Dec1arator)- J u d g -  
ment  Act see Drc lararor?  J u d g m e n t  A c t ;  
election of renicdiis  spe Election of I l e n -  
ed ies ;  lirnit,ition of actions see I,ilrlil.~- 
tion of Actions;  cnnsolid,ltlon of dl.tliln.- 
for  t r ia l  see Trial  t 11, Criminal L:l\\ 
$ 4 ; ;  nr.tii,ns b y  ( 1 1  ag;%inst  13art~clll;lr 
pnrtic,s see Infdnts .  S ta tes ,  Jlunicipnl L'or- 
~pr~r,!tiolrs. :xnd g :~r t icu lar  t i t l es ;  actlolls 
f a r  gar t icu lar  relief see Ejec tment ,  Mdn- 
~laniria,  J n j u n c t i o n ~ ,  and  par t icu l&r  he.lils, 
ci ,nrmencmlent of actlolls sec ,\batrlnelit 
,ind R r \ - l \ a l  i 7. 1.inlit.itlon of . \ < . l l c b i l ~  

$ 11 

ACTIONS-Continued 
3. Wrongful  Act :  D a m n u m  Absrlni. 

ln i~ t r i :~ : ; :  
4. Civil Action b a w d  upon Unlan-ful .\ct 

of Plaintiff 
11. Distinctinn Hetwecn F o r m s  of Actions 

(Distinction b e t ~ v e e n  f o r m s  of ac t ions  
for ~ a r t i c u l n r  relief see Nuiuance. S e r l i -  
gence, Jfalicious Prosecution,  False I m -  
prisonment,  etc.)  
5 .  Legal  a n d  Equi tab le  Remedies 
6.  Civil Remedies a n d  Criminal Prosecil- 

t ions 
7 .  Actions in T o r t  a n d  on Contract': 

ADOPTION 
(No digests in th is  \-oiunle) 

ADVEIISE POSSESSIOS 
('ross-Heference: I'rpscriptive euscolent.. 

see Easements ;  l imitation of :xrtions 
o ther  t h a n  ac t ions  f o r  recovery of I :~n,l  
see Limi ta t ion  of Actions 

I. N a t u r e  a n d  Reqoihites of Tit le 11y . \d- 
verse I'ohaeksion 
1. In  General  
2.  I ' rrsulnption of Tit le <lut of t h e  St:~ti .  
3 .  Actual,  Hostill., a n d  Excius i \e  I'osses- 

sion in Gencrnl 
4 .  Hostile C'hnractcr of Possession a s  

Aftected hy Kelntionship betn.ren t h c  
I 'brt ies 
:I Ten.!nts In ( 'o~nnion:: ;  
b. Trustees a n d  I'ersons in Fi(i i ,<,t : i l> 

Re1,itionsliil):. 
c  ( :rantor an<l  Grantce  
(1. 1.andlord ;ind Tenant  
e. Husband a n d  Wife 
f .  \ \ idon-  xncl Heirs:,: ,' S ~ w e s s i t ?  of Clainl under  Iinoibn <LIIII 

Visible Lines a n d  Roun<lnr i r s  
1;. ( ' ~ ~ n t i n , ~ i t y  o f  L ' O S W S I I I I I I  
7. Tacklnr  I'ussession 
S .  Disabilities4 
9.  Color of Tit lc 

a.  W h a t  Consti tutes C'olul. o f  ? '>tie 
b I'resulnptive f'ossession to 0utc l . -  

most  Boundar i r s  of Deed 
1 0 .  . ld \e rsc  I'~ssvssi(lic .\gitinst R l i l r r ) a ~ i -  
11. A d v c r ~ r  l ' , ,sseisio~l o f  S t rcc ts  nl 

Other  Public r'laces 

c. Hetv  een  I n d ~ v i d i ~ . r i s  under Color 
of Title 

<I. As agdlns t  the  Sta te  
e. Disabilities 

11. Operation a n d  Eft'eet 
1 1 .  Til l? a n < i  Fkigltls - l , , ,~ \ t i re , l  
1:. Title a n d  ( ' l . l inis of Thi rd  1 ' i . rhons  

111. .\ctions 
I l i  l ' i r ~ ~ ~ l i ~ ~ g , ~  
1 7 .  Presllnlptlons a n d  I ~ u i d e n  of I'root 
1 3 .  ( 'ompetency anil Rr levanc)  o f  Evi -  

t i ~ n c v  

'Digests in th is  1-olume 



INDEX. 

ADVERSE POSSESSION-Continued 
19 .  Sumciency of Evidence, Nonsuit ,  and  

Directed Verdict* 
20.  Instructions 
21. Verdict a n d  J u d g m e n t  

AGRICULTURE 
( K O  digests in th is  yolume) 

ANIMALS 
I. Dunwbtir  Animals  

1. Ownership a n d  R i g h t  to  Recover f o r  
Death  of or  I n l u r v  to  Animals* 

2. Liabil i ty for   ama age Inflicted by Do- 
mestic Animals  

3.  Liability f o r  Personal In jur ies  I n f l ~ c t -  
ed by Domestic Animals  

11. G a m e  
4. Regulation a n d  Licensing of H u n t e r s  
5. Tit le a n d  Ownership of Game Birtis 

a n d  Animals  

A P P E A L  AND E R R O R  

Cross-Reference: Appeal in c r iminal  cases 
see Cr iminal  Law,  Tit le X I I ;  appeals  t o  
Superior Court  see Courts 5 2 :  appeals  
f r o m  Indus t r ia l  Commission see Master 
a n d  Servant  8 5 6 ;  appeal  a n d  rer lew of 
habeas  corpus proceedings see  H a b e a s  
Corpus O 8 

I. N a t u r e  a n d  Grounds of .4ooellant J u r i s -  
diction of Supreme c o u r t ' '  
1. I n  General  
2 .  J u d g m e n t s  Appealable* 
3. P a r t i e s  

a. P a r t i e s  W h o  May Appeal* 
b. D e a t h  a n d  Substi tution of P a r -  

t ies* 
4. Academic Questions a n d  Advisory 

Opinions 
6 .  Procedure  Rela t ing  t o  Appeals In 

General  
11. Presenta t ion  a n d  Preserva t ion  i n  Lower  

Cour t  of Grounds of Review 
6. Objections a n d  Exceptions ( t o  charge  

see Trial  B 3 4 )  
a.  Time of T a k i n g  Objections and  

Exceptions in General  
b. F o r m  a n d  Sumciency of Excep-  

t ions in Genera l  
c. Exceutions on ADDeal f r o m  J u d a -  

m e n <  of s u p e r i o r  Cour t  on ~ p p e i i  
f rom County a n d  Municipal Courts 

d.  Exceptions to  F indings  of F a c t  or  
J u d g m e n t s  on Findings*  

e. Oblections a n d  Exceutions to E r i -  
dence 

f. P a r t i e s  Ent i t led  to  Complain a n d  
T a k e  Exception* 

7 .  Xot ions  (Necessity for renewal of 
motion to  nonsuit  see Tr ia l  O 2 1 )  

8 .  Theory of Tr ia l*  
111. Requisites a n d  Proceedings f o r  Appeal 

9. Appeal  
1 0 .  Making, Fil ing,  a n d  Service of Case 

on Appeai 
a .  Duty  t o  Make Out a n d  Serve Case 

on Appeal 
b. Time for Service of Case on Ap- 

peal 
c. Objections a n d  Coudtercase 
d.  Effect of Fa i lure  to  File Excep-  

t ions a n d  Countercase* 
e. Se t t lement  of Case on Appeal 

11. Appeal Bonds  
1 2 .  P a u p e r  Appeals* -- 

*13igests in th is  volume. 

A P P E A L  AND E:?ROR-Continued 
IV. E E e c t  of Appeal  

13.  lJowers a n d  Proceedings in Lowei 
Court  a f t e r  h p r e a l  (Dismissal  of a p -  
peal in Superior Court  see hereunder  
t 2Xa I 

1 4 .  Acquisition of Jurisdiction by Su- 
preme Court  

\. Dovketing Appeal 
1:. T e r m  of Supreme Court  to  Which  

Appeal Must B E  Taken 
1G. Time for  Docketing A ~ ~ e a l s  
1 7 .  P a y m e n t  of Fees  a i d  &ts 
1 8 .  Certiorari  

\I. The R e r o r d  Propcr  
19 .  Necess;lry P a r t s  of Record 
2 0 .  F o r m  a n d  Requisites of Transcr ip t  
2 1 .  Matters  S u t  -3.ppearin.g of Record 

I le rmed \%'ithout E r r o r *  
2 2 .  (:onclusiveness c.n& Effec t  of Record* 

P'II. Assignments  of :Error 
23.  F o r m  a n d  l i rquis i tes  of Assignments 

of E r r o r  
? I .  Xecess~:)  of Evceplions to Support  

h e s i g n u ~ e n t s  of E r r o r  
25. Waiver of Esscpt luns  by Fai lure  : I  

Assign S a m e  a s  Error:# 

YIII. Briefs  
2 6 .  Time for F i l ina  Hr i r fs  
27 .  Number  of copies  a n d  Service of 

Briefs 
2 8 .  F o r m  a n d  Requisites of Briefs 
2 9 .  Abandonment  o i  Exceptions by Fai l -  

ure to Discuss Elame in Br ief*  

IX. Dismissal  a n d  Reins ta tement  of Ap- 
oea ls  
3 0 .  Jurisdiction a n d  Hear ings  of Motions 

to Dismiss 
11. I n  t h e  Supe-ior Court  
b. I n  t h e  Suvrc?me Court  

31 .  Grounds for  I)ismissal 
a .  Fa l lure  to Prosecute Appeals Un- 

d e r  Rules  of Court in General  
b. Fa i lure  to  .Make Out  a n d  Serv t  

S t a t e m e n t  of' Case on A ~ u e a l  
c. Fa i lure  t o  Docket A p p e i i  in Time 
d. Fa i lure  to  File Br iefs  
e. F o r  t ha t  Question Presented H a s  

Become Xoot or  Academic 
32.  Reins ta tement  of Appeals 

X. Calendars  a n d  Hear ings  
33 .  Order of C a s t s  i n d  Hear ings  
3 4 .  Call of Calendar 
3 5 .  Setting Cases a t  E n d  of Calendar 
36.  Submission of Appeals on Briefs 

wi thout  Ora l  Argument  

XI. Review 
37. Matters  R e v i e w ~ b l e  ( J u d g m e n t s  a p -  

yealable see s u p m a  5 2 )  
a. I n  General  
13. Upon Appeal f r o m  Discretionary 

Orders  or  J u d g m e n t s *  
c. I n  Injunctiv,? Proceedings 
d. Verdict  of J u r y *  
e. Upon Appea f r o m  J u d g m e n t s  on 

Findings  of Fac t*  
38. Presumpt ions  a n d  Burden  of Showing 

E r r o r *  
3 9 .  F'rejudicial a n d  Harmless  E r r o r  in 

General* 
40. E:rror Harmless  Because Answer to 

Another Issue Determines R i e h t s  of 
E'arties or  Because ~ p p e l l a n t - I S  Not 
Ent i t led  to  Rellef on Any Aspect of 
Case 

4 1  E r r o r  Harmless  Because of Admis- 
sions 



lions::; 
4 6  Ques t ions  S e c v i i  ivy t o  De t r rn luna t ion  

o f  Aj?l)eal:: 

XII. R e h e a r i n g s  
4;. P e t i t l o n  :i11(1 I ' roceed ings  f,ir R( h e a r -  

in c 
48 .  D e t e r m l n a t ~ o n  of I 'rlition 

I I I I .  D e t e r m i n a t i o n  a n d  1)is lwsi t ion nf 
('arise 
49 .  R e v e r s a l  
50. Af l i rmance  
5 1 .  Nodi f i ca t ion  a n d  A W r n ~ a n c c  
5 2 .  N e w  T r i a l  ( P ? ,  zalho, S ~ I I I ~ , ~  X :',, 

e t  seil.1 
53 .  R e m a n d  
2 4 ,  F o r c e  ; i l i i !  l!;tte,.r I,: L)hii'-loil, o f  

S u p r e m e  C o u r t  
SIV. Prcrreedings A f t e r  R e m a n d  

5 5 .  J u r i s i l i c t ~ o n  dni l  Proceedings in 
L u l v r r  ( ' O U T  t ; i f t e r  I<?m:in,l': 

2 6 .  S u h ~ t ~ r ~ u c n t  A p p e a l ?  

A H R E S T  (IS lLI:IMIxAL C I I . l H G E S  
C'rohs-Rrfrrvnce:  I? til i n  c . r imi~ ln i  p rosecu-  

t ions  rev l l a i l ;  homic ide  c o m m i t t i , < l  in  
m ~ k ~ n q  a r r e s t  ..?e H o m i c i d e ;  u . i r r : , n t s  
;in,1 c r i l n i n a l  p rocess  s e e  P rocess ,  T i t l c  TI1 

1 P e r s o n s  \Tho 1 1 ; ~ ~  1 I a k e  Arri.!.t 
:I. P r i v a t e  c i t i z e n s  
I,. Officers \Yi thou t  \Tananr : . :  
c. Oflicers W i t h  W a r r a n t  

2 F o r c e  I ' e rmiss ib le  in  > l a k i n g  Arrc  s t  
3. ( ' r i n i inn i  L ~ a h i l i t j -  for  l?eslstliig . \ r r e r t  

. \SSAULT A K D  RATTERI-  

( ross -Refe rence :  M a y h e m  s e e  M a y h e m :  
a s s a u l t  w i t h  autonlr,l,ile s e e  , \ l l tolnobiies  
9 2 7  

I. C i v i l  A c t i o n s  
1. E l r m e n t s  a n d  E s s e n t i a l s  of P.lght of  

Ac t ion*  

. \ S S A E L T  A N D  i<. \TTERT-( 'ont inl led 
2 .  Defenses  
2. I 'lea<linas 
4. C'ompeteniy <,f  I . : \ l c i t t : i . .  

.'. Sufficirnc?-  of Eviclence 
t i .  Verd ic t  a n , l  J u f l g m ? n t  

11. ( ' r i m i n a l  l ' r ~ s ~ ' ~ ' n t i o n k  
7 .  E l e m e n t s  a n d  D e g r e e s  uf Crlmin:il 

A s s a u l t  
a .  P i m n l e  -4ssaul t  

I n j u r y  
S .  I n d i c t m e n t  
!( I ' un tpv ten( !  I: ,  18l t .n i .e 

1 0 .  Sufficiency of Evidence;:: 
11 \-er(11ct  . ln , i  J u d g l n r n t  

ASSIGNAIExTS 1'OR H E S E F I T  O F  
C R E D I T O R S  

( 'wbs -Refe rence :  A b s i g n m c ~ n t s  a n d  c u r ; \  e? - 
a n c e s  f r a u d i i l e n l  ;is to  c r e d i t o r ?  see 
F r a u d u l e n t  Convoyal lces  

I. Kecluisites a n d  \ \a l iAity of . l s s ignrnen t s  
f o r  Renef l t  of Crecl i torc 
1 x ; r t~ l rc  , ~ n r l  Gsrrnt i .11-  <,f A s i i q n m e n t  
2. I'onn n n d  Va l id i t \  of I n s t r u m e n t  
3. F i l i n g ,  I : e c o r d ~ n g ,  ailil 1:egls trat ion 

11. O l w r a t i o n  ; tnd Rfi'ect of . \ s s i a n m c n t s  
f o r  Benef i t  of ( 'reclitorb 
4. Aj lpo in t lnen t  .tiiil 'k'enilre , ~ f  .a is igne<,  

iir T r u s t e r  
; T i t l e  t o  P r o p e r t ?  Ass igned  
I;. T r a n s f e r s  by I l e b t o r  wi th in  F o u r  

3 I o n t h s  of A s s i ~ n m e n t * :  
I I I1 .  R i e l i t s  a n d  R e m e d i e s  of P a r t i e s  

7 .  I : ~ c i i t s  : ind IIieiiirilie. o f  Crei l i tors  
. t .  I n  C e n t r a l  
1,. P r e s e n t a t i o n  ancl. I ' roof  of c'la!nic 
(.. ] , lens a n d  Frlorlties:: '  

i. 1:1xI:li . ~ n d  R e m e < l i c i  of Ass ignor  
I \ .  . \ d n ~ i n i h t r n t i o n  a n d  S e t t l e m e n t  of I?.- 

t a t e  Ass igned  
' I .  ( ' on t ro l  a n d  b I a n a g e l n c n t  of  E s t a t *  

1 0 ,  l ' n y m e n t  a n d  D i s c h x r g e  of C l a i m s  
11. I ' i~ . i f . g r s  , I I ! C !  Fet  .; . ,, 
j. .4ccc!u~lting , in , l  Sc 1 1  I <  '!lcl,t 
I 3  J . ,  i i ~ ~ l i l i e s  or, i?n11(1. 

A T T A V H A I E S T  
( ' rohs -Refe rence :  G a r n i s h m e n t  see  G a ~ , n ~ s l i -  

! , lent  .scrvicr of p rocess  hy pub l i ca t ion  
,in,! att:iclilni-nt -ee I ' rocess  5 6 ;  c i a n n  
x n d  < I ( - i i \ e r y  see  ( ' i , % i ~ n  , ind D e l i ~ t r y ,  
c red i to r s '  s u i t  Fee Crei l i turs '  Bi i l  

1. S n t u r r  a n d  Scope  of R e m e d y  
1. I n  G e n e r a l  
2 .  T n  \Tirat  Actiolr- .L t t achment  Kiil 

L!e 
::. (Grounds fo r  A t t a c i i n ~ e n t  
4 .  P r o p e r t y  S u b j e c t  t o  A t t a c h m e n t *  

11. P r o c e e d i n g s  to S e c u r e  A t t n c h m e n t  
.-, J u r i s d i c t i o n  a n d  Vcnue  
6. Affidavi ts  
:. iVecessity of S e r ~ i c e  of S u m m o n s  a t  

T i m e  o r  TVithin T h l r t y  D a y s  
5 J'lnintiff's T . n , l ~ r r a k i n g  

* D i g e s t s  in  t h i s  ~ o l u n 1 t .  
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ATTACHMENT-Continued 
111. T h e  W r i t  of A t t a c h m e n t  

9. To W h o m  Directed 
10. F o r m  a n d  Contents  
11. Notice of A t t a c h m e n t  
12. Return  of W r i t  

IV. Execut ion  of W r i t  
13. Levy 
14. A t t a c h m e n t  of Lien* 
15. Custody a n d  Control  of Proper ty  
16. Sale of Proper ty  Pending  Action 
17. Sa le  of Proper ty  a n d  Application of 

Proceeds  t o  J u d g m e n t  
V. Vacation a n d  Dissolution of A t t a c h m e n t  

18. Epon Application by Defendant  
19. Upon Fil ing of Under tak ing  by De- 

f e n d a n t  
\'I. Cla ims  of T h i r d  I ' r rwns  

20.  l i i e h t  to  In tervene  
21. ~ i m e  With in  W h i r h  Intervention Will 

be Allowed 
22. Proof of Tit le nr I'rior Lien 

\'II. Wrongful  A t t a c l ~ m e n t  a n d  Liabil i t ies 
o n  IJnder tak inns  
23. 1.iabilitien o n  I'inintiff's Under tak ing  
24. Liabil i t ies 011 1)efendilnt's Under- 

t a k i n g  

A T T O R S E T  A S D  CLIENT 
( N o  digests in th is  volume) 

AUTOMOBILES 
Cross-Reference: Licenses o t h e r  t h a n  a s  

m e a n s  of regulation see Taxation D ? c :  
liability of Municipali t ies for defec ts  a n d  
obstructions in s t r e e t s  see Municipal 
Corporations O 14: mor tgaging  a u t o m o -  
biles a n d  conditional sales see Chat te l  
Mor tgages ;  warrant ies  not pecullar to 
automobiles see Sales:  insurance  of a u t o -  
mobiles see Insurance  

I. Licensing a n d  Regulatiou 
1. Llcenslng a n d  Regulation of Drivers 
2. Licensing a n d  Regulation of Vehiclps 
3. I l legal A t t a c h m e n t s  a n d  De\.ices 

11. Sale,  Tit le,  a n d  W a r r a n t i e s  
4 .  Tit le a n d  Certificate of Tit le 
5 .  Sale a n d  Transfpr  of Tit le 
6. Sale a n d  X'arranties of M a n u f a c t u r e r  
7. Sale a n d  W a r r a n t i e s  of Dealer 

111. Operation a n d  L a w  of t h e  R o a d  
8. Due Care  in Operation in Genernl* 
9. At ten t ion  to  Road* 

10. R i g h t  Side of Highway 
11. Pass ing  Vehicles on Highway:: 
12. S r ~ e e d  

a.  I n  General:? 
b. I n  Approaching or  Pass ing  Chil-  

dren  on H i e h w a v  
c. Speed a t -  ~ n i e r s e c t i o n s  and 

Bridges* 
d. Speed in Residential  a n d  Business 

Districts 
13. Stopping, S tar t ing ,  a n d  Turning  
14. P a r k i n g  a n d  P a r k i n g  Lights*  
15. Condition of a n d  Defects in Vehicies 
16. Loading  a n d  S u r n b e r  of Passengers  
l i .  Skiddina*  

~ c t i o n s -  to  Recover f o r  Xegligent 
Operation 
a.  Negligence, Proximate  Cause, a n ~ l  

L a s t  Clear Chance  
b. Wanton  a n d  Willful Xegligence* 
c. Contributory Negligence* 
d .  In te rvening  Negligence* 
e. P leadings  
f. Competencu of Evidence 

AUTOMOB1L:BS-Continued 
g. Sufficiency of Evidence* 
h .  Ins t ruc t ions  
1. Verdict  a n d  J u d g m e n t  

IV. Guests a n d  Passemgers 
19. R i g h t  of Action for  In jur ies  in Gen- 

20. Contributory Negligence of Guest  
a .  I n  General* 
b. I m p u t e d  Necligence 

21. P a r t i e s  Liable* 
22. Actions 

1.. Liabil i ty of Owner  f o r  Driver's Neglf- 
gence  
23. In  General* 
24. Agents  a n d  Employees 

a .  I n  General* 
b. Scope of E m p l o y m e n t  a n d  F u r t h -  

e rance  of Jfaster 's  Business 
c. Competency a n d  Sufficiency of 

Evidence* 
2:. F a m i l y  Car  Doctrine* 

\ ' I .  Liabil i ty of Owner  f o r  I n j u r i e s  t o  
Driver 
26. I n  General  
27. Condition of a n d  Defects in Vehicles 

VII. Cr iminal  Res~~onr,ibil i t .v f o r  Negligent 
Operetion 
28. Fa i l ing  to  S top  Af ter  Accident 
29. Drunken Dr iv inr*  
30. Pass ing  Standing: School Buses* 
31. Segl igence  of Defendant*  
32. Cont r ibutor r  a n d  In tervening  S e g l i -  

gt'nce 
33. Prosecutions 

B A I L  
(No digests in th is  volume) 

B X I L M E N T  
( K O  digests in t h i s  r o l u m e )  

B4SKRI:PTCT 
Cross-Reference: Admlnistratioll  of estate* 

of insolvents under  S t a t e  Lams see R e -  
ceivership 

I. Bankru11tc.v Proceedi~ngfi 
1. Jurisdiction 
2. Voluntary P r o c e e l i n g s  
3. Involuntary  Proceedings 

11. Adminis t ra t ion  nntl Distribution of 
Bankrupt ' s  E s t a t e  
4. Tit le a n d  R i g h t s  of Trus tee  
5. Custody a n d  Con.:roi of Proper ty  
6. Sale of Proper ty  
7. Claims a n d  Pr ior : t ies  
8. P a y m e n t  a n d  Distribution of E s t a t e  

111. Discharge  of B a n k m p t  a n d  Set t lement  
of Trus tee  
9. Debts Discharged 

10. Effect of Discharge on Liabil i ty of 
Codebtors of B a n k r u p t *  

11. Costs a n d  F e e s  
12. Accounting a n d  St?tt lement of Trus tee  

B A N K S  A N D  B A N K I N G  
Crws-Reference :  B a n k s  a s  executors see 

Executors  a n d  Adminis t ra tors ,  B a n k s  a s  
county t reasurers  see Counties B 6. 

I. Control  and Regula t ion  of B a n k s  
1. National B a n k s  
2 .  S t a t e  B a n k s  

*Digests in th is  volume. 
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B A X K S  AND BASIilNG-Continued 

5. I'owers of B a n k i n g  Corporations 
a .  S t a t e  B a n k s  
h. National B a n k s  
r .  Reserve Banks*  

111. E'nnctions a n d  Dealings 
ti. I tepresentation of Ranks  h? OfAcers 

a n d  Agents  
; Deposits 

a .  Checkinp Denosits 
h. T i n ~ c  ~ i p o s i t : c :  
c.  Trus t  Deposits 
11. Pledges to  Sprure  l leposits  

3 .  I'nvrnent ;und r~rlllcction of Checks 

l;enl,rnl 
l i  ('ivil 1,iabilitv < , f  Otlirers a n d  Dtl'ri, 

I I; Sta tu tory  1,ialIllily o f  St<,rkhuicl,.~'!- 
I;. l 'nliertion of S o t e s .  O R - P e t + .  : i n g l  

Counterclaims 
18. Clainls a n d  PrioritiesL:: 
I D .  Distribution of Ahcr-ts an<l  F ina l  

Se t t lement  
2 0  1,iquiflation by T I . : I I I P ~ P I -  of .Assel' to 

B E T T E R M E N T S  
Cross-Reference: F ix tures  see F ix tures  

I. N a t u r e  ancl Requisites of Claim f o r  B e t -  
t e r m e n t s  
1. I n  General  
2. Contrac ts  to  Convey;:' 
3. Color of Tit le of P a r t v  claim in^ 
4 .  Good F a i t h  in Making  improvem&nts:i 
i. Mortgagors a n d  Those Claiming n n s l ~ 1  

T h e m  

11. Proceedings t o  Enforce  
6. Peti t ion a n d  Application 
7 .  Assessment of Valne of Impro\c . -  

m e n t s  

13ILL O F  DISCO\'EitV 

1. E;\ i~mination of Adverse I ' a r t r  
1. N a t u r e  a n d  Scopr of ~ e m t . d ) -  11, 

General  
?. Par t les  \vho N a y  be Examined 
3. Affidavit  a n d  Proceedinas to  Scclireb.; 
4 .  l?olnpcllinr A t t e n d a n e e l  .. T h e  Examinat ion  

11. J n s l ~ e c t i u ~ ~  a n d  Production of \Vritingk 
i. N a t u r e  a n d  Scopr of Remedy 
8. Aflidavits anil  F'roree(linxs to  Si,ci>r.e 
9. Enforcement  of Orcler 

B I L L S  A X D  S O T E S  
Crobs-Reference: (lancell.ition f o r  t'r.ilitl 

o r  duress see C a ~ ~ c e l l a r i o n  of I n s t r ~ i ~ n c l t t ~  

I. Requisites a n d  Va1idit.r- 
1. F o r m  a n d  Contents 
2. Execution 
.:. ( 'ons~cl+~ra t ion  
1. Delivery anil . icceytance 
S, Competency of l l a k e r  

11. Segot ia t ion  a n d  Transfer  
1; Ins t ruments  Negotiiible 
7 .  Methods of Nenotiation a n d  T r i l n b f ~ ~ ~  

:I. Srgot ia t ion  b\- Endorsement 
i ,  Segot ia t ion  \ r i thout  Endorsclii-nr 

Course 
f .  I-'urchn.ers a n d  Holders not I:, 

Due Course 
g. Criminal IA.~biilty for  k b l l i ~ ! ~  

W o r t h l e v  I'ller~k 
11. Alteration 

'Digests in th is  volume. 
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B I L L S  AND NOTES-Continued 
IY. Presentment ,  Demand.  Notice, a n d  

Pro tes t  
12. Necessity of Presentment  a n d  De- 

m a n d  
13. R i g h t  to  Notice a n d  Pro tes t  
14. Waiver  of Presentment .  Demand.  

Notice, a n d  Pro tes t  

Y. Renewal,  P a y m e n t ,  a n d  Discharge  
15. Renewal  
16. Extension of Time for P a y m e n t  
17. P a y m e n t  in General* 
18. P a v m e n t  o u t  of Par t icu lar  F u n d  
19. p a y m e n t  t o  Collecting Agent  
2 0 .  Discharge by J u d g m e n t  

YI. Actions o n  S o t e s  (Limitation of ac t ions  
on see Limi ta t ions  of Actions) 
21. Conditions Precedent  
2 2 .  Defenses 
2 3 .  P a r t i e s  
2 4 .  Pleadings  
2 5 .  B u r d e n  of Proof 
26. Competency a n d  Relevancy of Evi -  

dence* 
2 i .  Sumciency of Evidence,  Nonsuit ,  a n d  

Directed Verdict* 
2 8 .  Voluntary Nonsuit* 
29.  Ins t ruc t ions  
30. Issues.  Verdict .  a n d  J u d g m e n t  

B L A C K N A I L  
( S o  digests in th is  volulne) 

BOUNDARIES 
I. . l scer ta inment  a n d  Es tabl i shment  

1. General  a n d  Specific Descr ip t~ons*  
?. Deflnireness of D c s c r i p ~ i o n  and  h d -  

missibility of Par01 Evidence 
3. General  Reputa t ion  
4. Declarations 

11. Special Proceedings t o  Es tabl i sh  
5. Grounds a n d  Conditions Precedent  
6. Par t ies  
i .  Pleadings  
8. Evidence 
9.  Issues a n d  Burden  of Proof 

B R E A C H  O F  T H E  P E A C E  
1. Acts Consti tuting B r e a c h  of t h e  

Peace  
2 .  Prosecution ancl Punishment  
3. Peace  Bonds  

B R I B E R Y  
(:<o dig.tsts  in th is  \.olulne) 

B R O K E R S  I S D  FACTORS 
( N o  digests in t h i s  volume) 

BUILDING A S D  LOAN ASSOCIATIONS 
I. Creation a n d  Exis tence  

1. Incorporation 
2. Regula t ion  a n d  Control 

11. Operation 
3. Loans  
4. Sa le  of Stock. In te res t ,  Charges,  a n d  

Fines  

111. Insolvency and Receiverehip 
5. Voluntary a n d  Involuntary  Receiver- 

shin 
6. ~ i t i e  a n d  P o ~ e r s  of Receiver 
i .  Unpaid Stock 
8 .  Collection of S o t e s  a n d  Assets 
9. Claims a n d  Priori t ies* 

- -- 

EITRGLARY AS11 U S L A W F U L  
B R E A K I X G S  

I: E l e m e n t s  a n d  Degrees of t h e  Offense 
1. Burglary  in t h e  F i rs t  Degree 
2. Burglary  in t h e  Second Degree 
3. Breaking  a n d  :Entering Otherwise 

t h a n  Burglariously 
4. Breaking  a n d  Enxering Rai l road  Cars  
5 .  Possession of Implements  for B u r g -  

l a r y  
11. Prosecution a n d  Pu~nishment  

6. Indic tment  
7. Presumpt ions  a n d  Burden  of Proof 
8. Competency of Evidence 
9. SuRiciencv of Evidence" 

10. ~ n s t r u c t i d n s  
11. Verdict a n d  J u d g n e n t  

CANCELLATIOS OF INSTRUJIENTS 

Cro~s-Reference :  Refo-mat ion  of ins t ru-  
m e n t s  see Reformat ion  of I n s t r u m e n t s ,  
a \o idance  of insurance cont rac ts  for 
f r a u d  see Insurance  5 31 

I. R i g h t  t o  Cancellation. o r  Rescission 
1. I n  General  
2 .  F r a u d  
3. 3 lu tua l  Mistake 
4 .  X i s t a k e  Induced  by F r a u d  
5 .  Breach  of Condition 
6. Laches  a n d  Waivcir of Rights  

11. Proceedings a n d  Relief 
7 .  Jurisdiction a n d  Venue 
8. Par t ies  
9. P leadings  

10. Burden  of Proof 
11. Competency of Evidence 
1 2 .  Sumciency of Evidence  a n d  Nonsuit* 
13. Ins t ruc t ions  
14. Verdict a n d  J u d g m e n t  

CARRIERS 

Cross-Heference: Liabil i ty of car r ie rs  to  
employees see Master a n d  S e r r a n t  Tit les 
V a n d  VI 

I. Control  a n d  Regula t ion  
1. Deflnition of Common Carrier" 
2. Matters  a n d  Trans;actions Subjec t  to  

S t a t e  Regula t ion  
3 .  Matters  a n d  Tranliactions Subject  to 

Federa l  Renulation 
4. Rates  a n d  'i'ariff* 
6. F a r e s  a n d  Accommodations 
6. Eiumber a n d  Schedule of Tra ins  
7 .  Termini  a n d  Stops 

11. Carr iage  of Goods 
S. Loading a n d  Shipping  Facil i t ies 
9.  Bil ls  of Lading  

10. I n j u r y  in Trans i tu  
11. ~ e l a y  in Transpor ta t ion  or  Delivery 
12. Loss of Goods 
13. Liabil i ty a f t e r  Arr iva l  of Goods a t  

Destination 
1 4 .  R a t e s  a n d  Tar i f f s  

111. Carr iage  of Passeng,'rs 
15. Relationship of Carrier a n d  Passenger  
16. Fareas a n d  Tickets 
17. Station -4ccommoda tions 
18. Traveling Accommodations 
19. B a g a g e  a n d  Effects 
20. Ejection of Passengers  
21. In jur ies  hx, Accidents in Trans i tu  
2 2 .  In jur ies  i n  B o a r d i n s  o r ~ ~ l i g h t i n g  

C E X E T E R I E S  

( S o  Algesrs in th is  volume) 

*Digests in th is  volume. 
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C H A R I T I E S  

(No digests in th is  volume) 

< H A T T E L  VORTGAGES A S D  ( ' O \ U [  
TIONAL SALES 

Cross-Kefere11c.e: Crop mortg;lpcs s, e Ag1.1~ 

culture 8 2 

I. S a t u r e ,  Keguisitek, anel \ nliclitb 
1. I n  Grnera l  

;I. (:hattel  Z1ortg;lpe.: 
h .  C o n d ~ t i o n a l  Sn1e.- 

2 .  F o r m  a n < l  C o n t ~ n t s  of Ins t ruments  
3 .  Execution a n d  Delivery 

11. Construrtion : ~ n d  Operation 

P r o p e r t r  
111. 1<1ghL. : ~ t m l  L ~ , ~ b ~ l ~ t i c . -  o f  Alortgzbgor 
l i  R i s h t s  .,nil I:i,medirs of Mortgagee 

Jur i sd ic t ion  a n d  P o n r r s  a s  a Court  
3. I n  General  
4. Probate  Juribdictlort 
2. I n  R e g a r d  to Es ta tvs  of Decedents 
6 ,  I n  R e g a r d  to  Es ta tes  of l l inors  

1nr'unlpt.tvllts 
i. As J u d g e  of Juveni le  Court 

111. l 'overs a n d  Duties as Clerk t o  Su. 
11erior Court  
S. TG ~ s s u t '  Sui~ljui ,nas a n d  Comgel A t -  

t e n i l u n ~ ~  of \\ 'itnlsscs 
:i. 'l'o Issue Commissions to T a k e  Testi-  

mony of \Yttnesses 
1 r 1  Tn A d t n i n ~ s t e r  Claths a n d  T a k e  Ac - -  

kno\!-ledgments 
11. To Issue Orders  a n d  Cltations 
1 2 ,  T U  ~ n f o r c e  Urders a n d  Decrees 
13. To Exempl i fy  Tr;rnscriPts 
1 4 .  Tu Furnish  a n ~ l  Endorse Process 
15. To  Keep a n d  File I'apers Rela t ing  to 

Actions 
16. To Keep Dockets a n d  Yooks 
1 7 .  To A n a r d  Costs a n d  Disbursements 
1 s .  To  Receive Money Paid  into Court  

I 'LICIIKS O F  SUPERIOR 
('OLTRTS-Continued 

13 ' T o  I:p,,eiv$. I 'n>lnent of  . l r ~ d p m e n l s  
;inrl r , ,  \L;irk S a m , ,  S:ltisflr.il 

V. Re1)orts a n d  .iccountinfi 
20. I l epor t s  ro ('ounty Commissjont.rs 

(Actionb U I ;  lionds of clerks see --  ~ 

l 'rincipal a n d  Sure ty  § 5 )  
21 .  Reports to Secre tary  of S t a t ?  
2 2 ,  l l e ~ o r t s  of Avneals in Criminal Cases 

COMlIOS LA\V 

1. 1:uli. a s  to P a r t s  of C o ~ n m o n  L a w  in 
Force  i n  th i s  St:1tez:. 

2.  I'irrts of Comnlrjn 1,;~n \Yhich Are in 
Ipoice in th is  State::: 

s I ,-> 

I .  S\;.I~II~I, I :~(lui-i tes,  : ~ n d  \ aliillty of 
.%grr?nients 

2 Operation a n d  Effect of Agreelnents* 
3 . I t tack  : ~ n d  Set t ing  l P i d e  . \grerlnents 

I. F;lementh of t h e  Oli'ense 
1. I n t e n t  
2 .  Conc~i i ln len t  of TVCXPOII 
8. l 'arrying off I ' remisrs 

11. I'roserution a n d  Punishmeut  
I. T a r r a n t  a n d  Indictment*: 
i. Eviiienr,e 
6 .  Ins t ruc t ioni  
7.  Verrllct and  J u i i g i n ~ ~ l l ~  

COSSPIRACY 

2 .  Ci\i i  Actions 

11. Criminal Liabil i ty 
3. Xature  a n d  E i e ~ l ~ t > n t s  o f  t h e  ( ' r ime 
4. Ind ic tment  
2 ,  (Competency of Evidence (Cunlpetency 

of a c t s  a n d  declarations of cocon- 
sp i ra tor  see Criminal L a w  2 5 )  

6 .  Sufficicnc). of Evidence* 
7 .  Instructions 
S .  \-erdict ;rnd Juclgrnent 

CONST.IBLES 
( S o  aigosts in rhis \ o l u m e )  

CONSTITUTIOSAL LATV 
Cross-Reference: Sections of Constitution 

construed see page  9 6 1 ;  Consti tutional 
requi rements  a n d  restrict ions in  taxa t ion  
see T a ~ ~ i t i o n :  consti tutional require- 
ments  a n d  restrict ions in procedure for  
enac tment  of s t a t u t e s  see S ta tu tes  § 1 ,  
consti tutional prohibit ion aga ins t  enac t -  
nlcnr of special s t a t u t e s  relative to  cer-  
ta in  m a t t e r s  see S ta tu tes  5 2 ;  consti tu- 
t ionali ty of s t a t u t e s  re la t ing  to  specific 
r ights  a n d  remedies  see par t icu lar  h e a d s  

1. Establishment a n d  Amendment  of Con- 
st i tution 
1 I\lrthoils of Establishing or  Alnendtng 
2 Proceed~ntzs to  Es tabl i sh  or  Amend 

11. Conbtructioo of Consti tution i n  General  
3. Generdl rules of Construction 

111. t io \e rnmenta l  Branches  a n d  Powers 
4. Legislative 
5 .  Executive 

*Digests in th is  volume. 
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6 .  Judic ia l  
a .  Duty  to  Construe S t a t u t e s  
b. Power  a n d  Duty  to  Determint 

Consti tutionali ty 'of S ta tu tes*  
c. Adminis t ra t ion  of Justice a n <  

Supervisory P o w ~ r  of Suprem,  
Cour t  

I \ ' .  l'olire Power  of t i le S t a t e  (Policc 
Pov'ers of municipal corporations sel 
Municipal Corporations) 
7. Scope of S t a t e  Police Power  11 

General  
S. lZegulation of Trades  a n d  Pro tes  

sions* 
9. s a n i t a t i o n  a n d  H e a l t h  

10. Morals a n d  Publ ic  Welfare  

\'. l'ertional, Civil, a n d  Polit ical  R i g h t s  
Privileges,  Immuni t ies ,  a n d  Class L e g i s  
lfltion ( R i g h t  to  suffrage see Elections 
4 1) 
11. Racial  Discrimination 
12. Monopolies a n d  Exclusive Emoiu .  

m e n t s  a n d  Privileges* 
1 3 .  E q u a l  Protection,  Application,  and 

Enforcement  of Laws* 
14. Searches  a n d  Seizures 

VI. Doe Process of L a w :  L a w  of t h e  Land 
( P o w e r  to  t a k e  property for public pur- 
pose see E m i n e n t  Domain:  clue process in 
conviction of crime see hereunder  5 33) 
15. K a t u r e  a n d  Scone of Mandate  in 

(:enera1 
: I .  Federa l  Consti tution 
b. S t a t e  Consti tution 

1C. W h a t  Consti tutes Due Process in 
General* 

17. R i g h t  to  J u r y  Tr ia l  ( I n  c r iminal  
pl'osecutions see hereunder  8 26) 

VII. Vested Rightti 
IF. Snhstxnti!,e I t igh ts  and  Titles2* 
19. R?medies a n d  Procedure 

VIII.  Obligation of Cont rac t  
2 0 .  N a t u r e  a n d  E x t e n t  of Mandate  in 

General* 
2 1 .  Substant ive  Provisions of Cont rac tua l  

Obligations* 
2 2 .  Rtsmedies a n d  Procedure 

I X . F o l l  F a i t h  anrl Credit  t o  Foreign 
J u d g m e n t s  (Actions on forcign i u d g -  
mc-nts see J u d g m e n t s  5 4 0 )  
2 3 .  xnture  a n d  Scope nf 3Ian,lnte 

S. I n t e r s t a t e  Commerce  (Regulation of 
car r ie rs  see Carr ie rs  $ 5  2, 3 ;  adminis t rn-  
tion of Federa l  Employers '  Liabil i ty Act 
see Courts 5 10, Master a n d  Servant .  
Tit le V )  
2 4  Distinction I E ~ \ \ . C P I I  1 1 1 1 ~ r s t . t t ~  il::~i 

I n l r 3 s t a f e  Commerce 
T r n n ~ n c t i o n s  C o n s t i r u t ~ ~ ~ r  1 .  ,..I.:: 0:: 
I n t e r s t a t e  Commerce 

XI.  Consti tutional Guarantees  t n  I'erson* 
. \rrost-d of Cr ime 
2 6 .  Necessity of Indic tment  or  P r ,  sen t -  

m e n t  
2 ; .  R i s h t  t o  J u r y  Trial* 
L ' h .  R ight  to  Confront Accusers::' 
:!I l i i ~ l l t  not to Incr iminate  Self::' 
.:fl Right  not to  be P u t  in J e o p a r d ?  

Twice for Same Offense (P leading  
f o r m e r  jeopardy anrl n h a t  consti. 
tu tes  "same offense" see Criminal 
Law Title VI)  

31. Ex P o s t  F a c t o  L a w s  
32. Cruel a n d  Unusual Punishment  
3 3 .  Due Process of Law* 

-. 
*Digests in th is  volume. 

COKTEMPT O F  COURT 
(No digests i n  t h i s  volume) 

CONTRACTS 
Cross-Reference: Cont rac ts  of s a l r  see 

Sales:  cont rac ts  of employment see Mas- 
te r  a n d  Servant  5 13 ;  Market ing  agree-  
ments  see Agriculture $ 11;  cont rac ts  for  
s a l e  of rea l ty  see  VIndor  a n d  P u r c h a s e r ;  
cont rac ts  of municipal corporations a n d  
political subdivisions see hIunicipal Cor- 
~ ~ o r a t i o n s ,  Tit le V, 2ountit.s 5 9 Schools 
a n d  School Districts 5 17: conkracts of 
incompetents  see  Inlyants, T i t le  11, I n s a n e  
Persons D 11: cont rac ts  of personal repre- 
sen ta t ives  see Executors  a n d  Adminis- 
t ra tors  $ 12; cont rac ts  required t o  be in 
\vrl t ing see Frauds ,  S t a t u t e  o f ;  cancelln- 
t ion of cont rac ts  see Cancellation of I n -  
s t r u m e n t s  

I. Requisites a n d  Vali(3ity 
1. N a t u r e  a n d  Essent ia l s  in Genr,rai 
2. Par t ies  to  t h e  I n s t r u m e n t  ( P a r t i e s  

\rho m a ?  sue  see hereunder .  9 1 9 )  
2. Offer 
4 .  Acceptance 
5 .  Consideration 
6. F o r m  a n d  Requisites of Agreement  

or  Ins t rument  
7 .  Contrac ts  aga ins t  Publ ic  Policy 

a .  Cont rac ts  in Res t ra in t  of Trade  
11. Contrac ts  Working  F r a u d  on 

Cour ts  
c .  Contrac ts  Ous t ing  Jur i sd ic t ion  of 

Courts 
11. Gaming Cont rac ts  
e. Cont rac ts  Liinit ing Liabil i ty fur 

Tor ts  
11. Construction a n d  Opera t ion  

8. General  Rules of Construction* 
9. Ent l re  a n d  Divisible Cont rac ts  

10. Time a n d  Place  of Per formance  
11. condi t ions  

n .  I n  General  - .. . 
b. Conditions Precedent  
c. Conditions Concurrent 
d .  Conditions Subseauent 

111. Modification a n d  A~bflndonment 
12. I n  General  
13, Abandonment  by Aareement  
14. Abandonment  by conduct  
16. Novation 

I\.. Per formance  o r  B r e a c h  
16 In General  
l i .  Subs tant ia l  Perfol 'mance 
18. Waiver  of B r e a c i  

V. Actions f o r  B r e a c h  
19. P a r t i e s  who m a y  Sue 
20. Conditions Precemlent to  Right  of 

Action 
21. P leadings  
23. Evidence ant1 Bulclen of Proof 
23.  Ins t ruc t ions  
24. Verdict  a n d  J u d ~  n e n t  
2 5 ,  Measure of D:~rnages 

a .  Forfe i ture-  a n d  Penal t ies  ulicier 
T e r m s  of t h e  Ins t rument*  

b. Assessment of' D a m a g e s  by t h e  
J u r v  

I'I. In te r ference  w i t h  Cont rac tua l  R i g h t s  
by T h i r d  Persons 
26 .  Grounds,  N a t u r e  and  Essentials of 

R i g h t  of Action 
27.  Actions 

CONTROVERSY I7iI'I'HOUT ACTIOK 
(No digests in th is  volume) 
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(~'VKl'OItA'Ti~JSS 

Crab*-Heferener: B a n k i n g  corporation. be', 
l3anks a n d  B a n k i n g ;  building a n 0  loiln 
nssnciations see Building and  I,,rali .\..I,- 

c iat ions;  insurance c o n ~ p a n i e s  see 1 1 ,  
s u r a n c r ;  political adminis t rnr ivr  cc,rpill,,i 
tions ;ee hlunicipal  Corporatlc,n?;. ( 'orln- 
ties, Schools, Dra inage  Districts 

I .  Incorporation a n d  Organizaticln 
I .  F o r m ,  ( 'ontents,  anil I tr<luisi tcs of 

Certificate of Incorporation 
? F i l l n r  of Certif ic:~te : ~ n d  Issuance i i f  

Char fer  
3. pr inc ipa l  Ofticr an(1 1:ecnrilina O f  

9 .  l l ee t ings  
10. Suing or  Defendins  (8:i Behalf  of 

Corporatiun 
11. Lidli i l lf j  for  C ~ r l I ~ ) I ' a t e  ne l ) t s  all11 

Acts 
I\ ' .  Stock 

1 2 .  Capitjillzation. Kinds  of Stock, kind 
Issuance  by Corporation 

13 Sale of Stock 11)- lnd lv iduals  
1 4 .  Stock Subscription .Agreements 
13. Purchase  of (CIbvn Stock liy t h i  <'orPo- 

ration 
16. Dividends 

\. Corporate Powers  a n d  1.iabilities 
17. I n  General  
I h .  Express  Powers  
12. Impl ied  Powers  
20. Representa t ion  o f  l 'urporation b) 

Officers a n d  Agents  
21. Ratification l ~ y  Corporation of Acts 

o f  Ofticers o r  . igents 
?:! I'rolrerly a n d  Convesances 
2 : .  i 'i>ntsai.fr, a n d  lndcbtedncss  
3 ,  Lit~bil i t ies to Agents .ind Eml,lo? e r s  
5;. Liabil i ty Eor Torts::; 
2 , ; .  Liabilit3- f o r  Crimes 
?; I . l tra \-ires Acts 

\ I. Ins011-envy a n d  R e c e i ~ e r s h i p  
2s. Yoluntnrs Keceivership 
?!I. Involuntary R e c e ~ \  ership 
30 .  Appointment,  Qunliflration, a n d  Ten-  

ure of R e c e i \ r r  
.:1 Title an(l  Aurhoril? of Rvceir-er 
3 2 .  R i g h t  of .Actiunr ; ~ g . < i n s t  Officers a n d  

Uircctors 
23.  17npairl Stock 
34. C l a ~ r n s  aga ins t  Kecclrer 
35. Liens a n d  Priori t ies 

\ 11. Krincoq3oretion n n d  Keorpanizetion 
35 .  Right  to Reorganize 
3% Kequisites an,l  Conditions Precedell t  
P O .  Liabil i t ies of Old Corporation 

\ 111. ('onsolidation a n d  Merger 
4 1  Uistinction bet!r-ci'lr c'onsolidation 

; ~ n d  Merger* 
4 2 .  l:ecloisites a n d  i'nndltlons Precedent  
13.  Liabil i t ies of Old Corporations 

IY.  U i s d u t i o n  a n d  Forfe i ture  of Franchise  
44. Voluntary Dissolution 
4 5 .  G r o u n ~ l s  f o r  F o r f e ~ t u r e  of Char te r  
46. Par t ies  n h o  May Sue for o r  Invoke  

Forfe i ture  

- - 

('C)I:I'( lK.4TIONS-Continued 
I;, k 'rocceclin~s to  Declare Forfe i ture  
4 8 .  Rights  o f - ~ r s i l i t o r s  upon Dissolution 

or  Forfe i ture  
4!I. Rights  o f  Stockhulrlers upon Dissolu- 

tion or  Forfe i ture  
.YO. Tit le a n d  R i g h t s  of Transferr ,e of 

Corporate Proper ty  

COSTS 
( S o  clig<,sts thib \ ~ ~ I L I I I I ?  I 

COUNTIES 
Cross-Reference: County cour ts  see Courts,  

Tit le 11; schools see Schools a n d  School 
Districts;  h ighways  see Highways.  

I. ( ;ovr rnmenta l  Powem and Function4 
1. I n  General  
2. Governmental  Poi rers  
::. Pr iva te  or  Corporate P o \ \ r r s  
4. Poli t ical  Sub(li \ isions a n d  Adminis- 

t ra t ive  Uni t s  
11. Governmental  Offlcers (Liabil i t ies on 

bonds see Principal a n d  Surety,  5 5; 
i ' lerks o t  Court see Clerks of Cour t :  
Registers of Deeds see Registt ,rs  of 
l ) r e < l s ;  Sllrrlf l i  +ev Sl~er i f f s )  

3. County Co~nmissioners::: 
t i  County 'Treasurer 
7 .  (.aunt>- Auditor and Acroilnt,il,ts 
i. Agents  a n d  Employees 

111. Fiscal  JIanagernent,  Contracts,  nntl 
Debts (Taxat ion  see Taxat ion)  

!i .  F o r m ,  Requisites, a n d  \ 'nl ir l l~?- of 
Cont rac ts  

1 0  I'urposes for r \ h i c h  County m a y  Con- 
t r a c t  or  Assume Debt* 

11. Current  E r p e n s r s  
12. B u d e e t s  
13. .Application o f  I:c \enur.  
1 4 .  Collection of S o t r s  iinA O b l i ~ a t i o n s  

Due County 
15. Stare Aid 

I\'. . lct ions (Sui t  ;#ga ins t  count? :IS su i t  
againht t h c  S t a t e  ser St.rtes. Tit le I )  
16. I'onditions Precedent  
17. Par t ies  a n d  Process 
18.  Set-offs a n d  Counterclaims 

COURTS 
Cross-Heference: ( 'ourts as coordinate 

branch  of S ta te  g o \ e r n m e n t  see Consti tu- 
t ional Law 3 6 ;  original  jurisdiction of 
Supreme Court see S ta tes  5 3 ;  appellate 
jurisdiction of Supreme Court  see Appeal 
a n d  E r r o r  B 1, l ' r iminal La\\ $ 1;;. 
Clerks of Superior Courts see Clerks o f  
Superior ( 'our t s ;  .Justices of t h e  Peacr  
see Jus t ices  of t h c  Peace  

I. Sul~er iur  ( 'our t s  (Tr ia l s  of actions see 
Trial 1 
1 Orizi:~,i l  Jurisdiction ( A s  affected bx 

~ o m ~ e n s a t i o n  Act see .\laster any1 
S e r l a n t  k 4 3 ,  

. I .  Exclusix e Original Jurisdiction 
b. Concurrent Original Jurisdiction 

2.  . i ~ n e I l : ~ t e  Jur i s~l ic t ion  a n d  Proceed- . . 
ings 

.t. . lppeals f rum ('ounty, AIunicipal. 
a n d  Recorders '  Courts* 

I )  Appeals from Sta te  Commission% 
(Appeals f r o m  Indus t r ia l  Com- 
mission see Master a n d  Serl-ant 
3 5 5 )  

i, . ~ p p e ~ I a  f rom Clerks of Court':' 
d.  Appeais f r o m  Justices of t h e  

Peace  (Appeals in sulnlnarr 
c jecrment  see E j e c t m e n t  % 6 )  

- 
*Digests In th is  volume. 
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COURTS-Continued 
3. Motions a n d  Hear ings  a f t e r  Orders  or 

J u d g m e n t s  of Another  Superior Court 
.Judge 

4. T e r m s  of Court  a n d  Comnlissions 
11. County,  Municipal, a n d  Rerorders '  

Courts 
3. Establishment (Compensation Act 

iloes not c r e a t e  "court" in violation 
Of consti tutional m a n d a t e  w e  Master 
a n d  Servant  S 4'1, 

fi. Officers 
i .  Jurisdiction::: 
8. Procedure  

111. Juriscliction of S t a t e  a n d  F e d e r a l  
Cour ts  (Remo\.nl  of causes t o  Federa l  
Courts see Removal of Causes) 

9. In  General  
1 0 .  Administration of I'ederal Acts b? 

S t a t e  Courts (See, also, h las te r  a n d  
Servant  5 2 6 )  

IV. Adminis t ra t ion  a n d  .Sppliralion of 
L a w s  of t h i s  a n d  o t h e r  S t a t e s  ( F u l l  
f a i t h  a n d  credi t  to  judgments  of o ther  
S ta tes  see Consti tutional I.an.. Tit le I X ;  
actions on judgments  of o t h e r  S ta tes  see 
J u d g m e n t s  3 4 0 )  
11. Conflict of Laws* 
1 2 .  T l ' ~ 1 1 ~ i t n r ~ ~  CR1ISeS Of Action 

CRIJIIh-AL LAW 

('ross-Reference: E l e m e n t s  of a n d  prose- 
cutions for par t icu lar  crimes see par t icu-  
l a r  t i t les of c r imes :  consti tutional m a r -  
an tees  to  Dersons acrused  of c r ime see 
~ o n s l i t u t i o n n l  1,ak. Title X I ,  ind ic tment  
see I n d i c t m e n t ;  commit t ing  magis t ra t t?s  
see Jus t ices  of t h e  Peace,  Tit le IV 

I. N a t u r e  a n d  E l e m e n t s  of Crimes 
I .  In  General* 
2. In ten t ,  Willfulness* 
3. Distinction between Crimes,  Penal -  

ties, and  Civil Liabil i ty 

11. Capaci ty  t o  Commit  a n d  Responsibil i ty 
f o r  Cr ime 

1 COURTS--Continued 
VI. l o r m e r  J e o p a r d y  

1 21. Time a n d  Necemity for P lea  
22 .  A t t a c h m e n t  of Jropard5- 
2 3 .  Same Offense* 
3. 3listr ial  a n d  NF\V Tria ls  

I 2 5 .  Termination of F o r m e r  Prosecution 
2 6 .  I3urden of Proving  Plea  

I 2 7 .  Procedure a n d  Determination of 
i P lea*  ' \.]I. Evidence i E v i d e ~ ~ c e  of par t icu lar  o f -  
I fenses see particulnr. t i t les of c r imes)  

2 8 .  Presumpt ions  a n d  Burden  of Proof 
(Presumpt ions  f rom kil l ing wi th  

! deadly weapon xee Homicide 16) 

j 2 9 .  F a c t s  in T S F L I ~  n . 1 ~  Relevant to  Tssues 
a .  I n  General  

I 1 1 .  E ~ i r i e n c c  < , f  Guilt  of Other  
Offenses': 

i I:. Evidence t h a t  Cr ime Charged  
was  Commit:ed bv Another  

3 0 .  E\-illence a n d  Rrcorcl a t  F o r m e r  Trial  
or  Proceedings':: 

31. Exper t  a n d  Opinion Evidence 
a. Subjec ts  of E x p e r t  a n d  Opinion 

Evidence in General* 
11. Sanity a n d  .\lcntal Capacity':: 
c:. Finger  P r i n t i  
[I .  Foot P r i n t s  
e. H a n d w r i t i n g  
f .  Identification by  S ight  or Appear- 

a n c e  
g .  Qualification of E s p r r t s *  1 h. Examinat ion  of Exuer ts*  

3 2 .  Circumstantial  Evidence 
a .  I n  General::: 
b. Presence  of Defendant  at or n e a r  

Scene of Crime:: 
c. Ownership or Possession of Ar t -  

icles Found a t  or n e a r  Scene of 
Crime o r  L'sel in Perpe t ra t ion  of 
Cr ime 

Responsibility of Minors 
hIental  Capacity in General  ( P l e a  of I 
Insani ty  .see hereunder  5 1 8 )  
Mental C a ~ a c i t y  a s  Affected bv I n -  i 
t ox icants  a n d  D r u e s  (As  af f ic t ine  
power to  premedi ta fe  a n d  deliberate 
see H o m ~ c i d e  g 4 c )  
Evidence a n d  B u r d e n  of Proving  
3lental  Incapncitv (Oninion evidence 
of m e n t a l  c a p a c i t y  -see hereunder  
5 3 1 c ;  verdict  of jury upon conflict- 
ing evidence is conclusive see here-  
under  81a) 

111. Par t ies  a n d  OBenses 
8. Pr inc ipa ls  
9. Accessories 

1 0 .  Accomplices 
11. Crimes a n d  Misdemeanors 

IV. Jur i sd ic t ion  a n d  Venue (Jurisdiction of 
justics!s of t h e  peace see Justices of the  
Peace 3 i )  
1 2 .  Place  of Cr ime 
13. Degree of Crime 
14. Venue 

1'. Arrnignment  a n d  Pleas  
15. Pre l iminary  Examinat ion  
1 6 .  Arra ignment  
17. P lea  of Guiltv 
1 8 .  P l e a  of s o t  d u i l t y  
19. Nolle Prosequi 
2 0 .  Plc!as in Abatement  

d. Action of Bloodhounds ' 3 3 .  Confessions* 1 3 4 .  Aclmissions and  13eclarntions 
a .  I n  G e n ~ r a l  

3 i .  
as .  
3 9 .  

~~~ ~ 

b. F l ight  a s  I trpliei l  Admission of 
Guilt  

c. Silence as Implied Admission of 
Guilt  

Acts a n d  Declar; tions of Coconspir- 
a t o r s  
Documentary  Eviclence a n d  Exclusion 
of Par01 Evidenet.  Thereby 
Bes t  a n d  Secondary Evidence 
Demonst ra t ive  Evidence 
Privileged Communications 

a .  Attorney a n d  Client 
b. Physician and P a t i e n t  
c. Husband a n d  Wife 

Charac ter  Eviden8:e of Defendant  a s  
Subs tant ive  Proof  
Examinat ion  a n d  Credibility of w i t -  
nesses 

a .  Examinat ion  [sf Witnesses* 
b. Cross-examination of Witnesses* 
c. Privileaes of Witnesses 
d.  ~ v i d e n c e  Competent for Purpose  

of Impeaching  Witness* 
e. Evidence  Competent f o r  Purpose  

of Corroborating Witness* 
f .  Credibility of Defendant  
g. Credibility of Convicts, Accom- 

plices a n d  Codefendants 
Heitrsay Evidence 
Evidence Obtainsd by Unlawful 
Means 

'Digests in th is  volume. 
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C O L R T S  - i ' i i n t i l i~ l~ . , ,  

\ I l l .  Trial 7 
4 4 .  T i r n r  of T r i a l  a n d  C o n t i n u n n i c  I I:,.- 

f i ~ s ~ l  of m o t i o n  f o r  contlriil;inc.. .,!- 
d e n i a l  o f  c o n s t ~ t u t i o n n l  r i g h t  of cun-  
frunt;rtiiiil s p e  l 'onst i lut iot l . i l  I.;l!\s 

2 7 )  
15. Pre l i ln ln , i l  \ I'rii<i.ctlings 

D u r i n g  T r i a l  xnrl ( ' on f ron t  Aecil'l-rs 
(See ,  :iiso. Cons t i tu t ronn l  Z 2 7 1  

1;. Vonaoli i la t ion of  lllilictlllerlt f o r  Trial.:: 
(Consulrc1:~tlon o f  i'1ri1nts in  1ncllh.1- 
l n e n t  s e i  l n l l l c t l n r n t  5 h 1 

i s .  l i e c r g l i u n  o f  Evidence': '  
411. Custoi ly of Uefend : ln t  
50. Course  a n d  ( ' o n d u c t  of Trial3:: 
S l .  . \ rgurl lcnr  J n d  C o n d u c t  of Counse l  
i?. T a l i i n g  I ' . ise  f r o m  J u r y  

a .  Q u e s t i o n s  of L .LW a n d  o f  I;;lct i n  

l ' r i n i ~  l ' l l n r g i ~ ~ l  
11 nen<l i t i i , n  .in<i . l i .cegt :rnce uf  1 

\ -er i l ic t  ;in<l L'i,\\, ,r of C o u r t  t o  1 
Ha\  <, J u r y  Hc i l h l ~ l i r r i i i ~  1 

e .  l '<>Il iug J u r y  

IS .  .\totion* after Verdict  
1 

~ D p e a l  B o n d s  
1 ' ~ ~ u p e r  Appeals 
I,GRe,:t <of .\l,gc,il 
( ' n s e  o n  A1111cxl 

:I. . \ l ,~ l< in i :  .rnd SPri 1 %  r - :  
b. O b i e c t i o n s  ancl ( ' oun te rcaae  
c. S< ' t t l i ,men t  of ('air o n  A u l ~ e a l  

' I ' l r I I l  u f  S111'1'<'111? ('0111-t t O  1\-h1~1! 
.\lj!je.il ?.lust he Takeit::: 
I < ' i i i n ~  ;xn,l L m c k ~ ~ t i ~ ~ x  . \ I , I ) C ~ I I : ?  
F e e s  . in , l  c'rists 
T l i c  i:ecor,l I ' r ,*per  

t i .  S c c r s s n r y  P a r t s  of Kecorcl 

('rocs-l<rfrrrnrr: AIeasurr 1 8 f  < i ; i ~ l i a a e s  f o r  
b r e a c h  o f  contr ; rcr  s6.e C o n t r a c t s  5 2 6 ;  
for b r e a c h  of c o n t r u c t  of  i , m p l o y m e n t  see 
ZIaqter nnl l  Se l \ - : rn t  fi i h ;  fo r  n r o l l g f u l  
, leat i1 s w  I),,,ith 2 \ ;  in c i i ~ i ~ n  a n d  de-  
I l ce ry  l , roc re , l ing i  set. l'i:~ini ; ~ n r l  De- 
I ixe r ) .  T i t l e  I11 
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DAhIAGES-Continued I DEEDS-Continued 
111. Pleading ,  Evldence,  nlld Assessment of 1 11. Recording  a n d  R,egistration 

D s m a g e a  7.  Requisites a n d  Sufficiency of Regis- 
10. Necessity a n d  Sufficiency of P leading  ' t ra t ion  
11. Relevancy a n d  Competency of Evi -  I 8. Registration a s  Notice* 

dence 9. Priori t ies 
12. Sufficiency of Evidence  

I 10. R l g h t s  of P a r t i ? s  under  Unregistered 
13. Proceedings to  Assess D a m a g e s  Deeds 
14. I n a d e q u a t e  a n d  Excessive Award  I a.  Original Pa~. t ies  

b. Subsequent P u r c h a s e r s  a n d  Cred-  
D E A D  BODIES itors* 

( N o  dlgests in th is  volume) 

D E A T H  
I. Evidence  a n d  Proof of D e a t h  

1. Presumpt ion  of Death  a f t e r  Se\.en 
Years Absence 

2. Actua l  Proof of D e a t h  
11. Actions f o r  W r o n g f u l  n e a t h  

3. Grounds a n d  Conditions Precedent  
(Negligence causing d e a t h  see Xegli-  
pence, Automobiles,  Railroads,  Mas- 
t e r  a n d  Servant ,  and  o t h e r  par t icu lar  
heads)  

1. Time w i t h i n  IYhich Action .\lust be 
Ins t i tu ted*  

Z .  F'arties w h o  h1ay Sue 
6. P leadings  a n d  Procedure  
7.  Relevancy a n d  Competency of E1.i- 

dence Rela t ing  t o  Cause of Action 
8.  Expectancy  of I . i f ~  and  Damagcs*  

DECLARATORY J U D G X E S T  ACT 
I. Construction a n d  Operation 

1. In General  
2. Actions Maintainable under t h e  Act 

:I. Subjec t  of Action* 
I). Legal  Controversy 
c. Secesr i ty  t h a t  Qurstion Involved 

Might br Subjec t  of Action a t  
Time Proceeding is Ins t i tu ted  

11. Procedure  
3. P a r t i e s  
4. P leadings  
5 .  Hear ings  a n d  Tr ia l  
6. J u d g m e n t  or  Dec.'ee 
7. Enforcement  of J u d g m e n t  or  Decree 
S. Costs 

DEDICATION 
( N o  digests in th is  volume) 

D E E D S  
Cross-Reference: Cancellation of deeds see 

Cancellation of I n s t r u m e n t s ;  re format lon  
of deeds see Reformat ion  of I n s t r u -  
m e n t s ;  e j e c t m e n t  see  E j e c t m e n t ;  t res -  
s a s s  l o  t r y  t i t le see Trespass to T r y  
Title. 

I. Requinites a n d  Validity 
1. S a t u r e  a n d  Essent ia l s  

a. I n  General  
b. Proper ty  o r  Rights  Subjec t  to  

Transfer  by Deed 
c. Distinction between Deeds a n d  

Wills* 
d. Distinction bet\ \  een Deeds a n d  

Mor tgages  
2. Competency of P a r t i e s  

a .  Competency of  Grantor  (xeces- 
sitY of joinder of hhsband or  wife 
see Husband a n d  Wife  8 4b) 

b. Competency of Grantee  
3. Execution,  Acknowledgment,  P r i v a t e  

Examinat ion ,  a n d  P r o b a t e  
4. Consideration 
5. Delivery 
6. Registration of Deeds of Gift 

*Digests in t h i s  volume. 

111. Conntruction a n d  Operation 
11. General  Rules  of Construction* 
12. Proper ty  Conve) ed (Ascer ta inment  of 

boundaries see 13oundaries) 
13. E s t a t e s  a n d  In teres t s  Created 

a.  B y  Construction of t h e  I n s t r u -  
m e n t *  

b. Rule  in Shellev's  Case* (See, 
also,  Wills 8 33bj 

14. Conditions 
8%. Conditions Precedent  to Vesting 

of Ti t le  
b. Conditions C m c u r r e n t  a n d  Subse- 

a u e n t  
16.  ~ e s & . v a t i o n s  
1 6 .  Restrict ions 
17. Covenants a n d  V:arranties 

I\'. Torrens  Deeds 
18. Procedure  to  Es tabl i sh  Tit le under  

Torrens  Act 
19. Operation and  Effect  of Torrens  

Deeds 
30. T r a n s f e r  of Tit le to L a n d s  Registered 

under Torrens  Act 
V. Timber  Deeds 

21. Requisites a n d  Vxlidity 
22. Construction a n d  Operation 
23. R i g h t s  of P a r t i e s  upon Sale  of Mort-  

g a g e  of L a n d s  

DESCENT AND 1)ISTRIBUTION 
( S o  digests in :his volume) 

DIVORCE 
Cross-Reference: Anni lment  of marr iage  

see  Mnrriage.  

I. Grounds  f o r  Divorce 
1. Grounds f o r  Divcrce f r o m  B e d  and  

Board  
2. Grounds for Absolute Divorce 

a. Separa t ion*  
b. Impotency  
c. Adultery 

11. Proceedings f o r  Divorce 
3. Jurisdiction a n d  'Jenue 
4. Amdavi t  a n d  Conditions Precedent  
5. P leadings  
6.  Competency a n d  Relevancy of Evi- 

dence 
7. Competency of Husband or  Wife a s  

Wltness 
8. Sufflciency of Evicience 
9. Ins t ruc t ions  

10.  Verdict  a n d  Decrec 
111. Alimony 

11. Alimony Pendente  Li te  
12. Alimony upon Divorce f r o m  Bed and  

Board  
13. Alimony wi thout  Ibivorce* 
14. Enforcing Payment  of Alimony 

I T .  Custody a n d  Sul)port of Children 
15. Jurisdiction a n d  Pvocedure* 
16. Hear ings  
17. Decree 
18. Enforcelni  nt  of Decree 
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i S o  d iges t s  in t h i s  \ o I u l n r l  

DP.AINAGE DISTII I I 'TS  

I. C r e a t i o n  a n d  E s t a b l i s h m e n t  
1. P r o c e d u r e  t o  E s t a b l i s h  
2. Officers a n d  A g e n t s  
3. Opera t ion  nncl Control  
1. Compensa t lon  f o r  D a m a g e s  t o  1,anilr 

11. L e v y  of A s s e s s m e n t s  
5 .  X n t u r e  a n d  Val id i ty  of Assessments  

i n  Genera l*  
6. L e \ ?  of Assessments  
7 .  Objections t o  Assess lnen t s  an11 Re-  

; t s sessment  
>.  I lodif icat ion of Assess lnen t s  
:I. Addi t iona l  Assessments  

l o .  X1t:lck of Assessments  
11. IJ ;$ynlent  of  Asspssnlents  a n d  A ~ o l i l -  

:rnce uf L i e n  
111. 1 ) r a i n a p e  Lienk 

12. X a t u r e  of  D r a i n a g r  1.ie11s 
13. D a t e  of  A t t a c h l u e n t  of I,ii-n 
14. P a r t i e s  L iah le  
I .-,. E n f o r c i n g  P a ? n i e n t  

E J E C T A I E N T  

I.  Sulnnrt iry E j e c t m e n t  
I .  K a t u r e  arid S c c ~ l ~ e  of Kelnerly in 

Genera l  
2 .  Heln t ionsh ip  of 1,nndloi.d a n d  T e n a n r  
2 Tern l ina t io l l  of Tenanc i -  
1. Ju r i sd ic t ion  

't. P a r t i r s  
I;. Tr ia l  
;. J u d g n ~ e n t  ,tlld Ke1ic.f 
h.  A ~ ~ y ~ ~ ~ i i r  t o  S u p r r i o r  ('11111.1 

11. E J e r t m e r l t  t o  T r y  T i t l e  
3 .  S u r u r r .  anl i  E:'.enti-il\ <if 1:lght {if 

Ac t ion  
10 .  Defenses  

ELE(:TlOA-S 
Cross -Kefe rence :  A p p o i n t m e n t  ~ , f  otficials 

ljy legislat ive a n d  esecu t i l - e  bodies s e e  
P a r t i < , u l a r  T i t l e s  of O f f i c ? ~  

I.  R i g h t  of Suf f rage  a n d  Q n a l i f l r n t i ~ u ~  of  
Voters  
1. I n  Genera l  

I 

O Qualif icat ion of E i e c t r ~ r . ~  I 

c.  E d u c a t i o n  
d. C o n ~ i c t i o n  o f  l 'I.llne 
r.. C i t i z e n ~ h i p  
f. Res idence  

I 
g .  R e g i s t r a t i o n  

11. R e g i s t r a t i o n  of Vote r s  
3. A y ~ l a i n t i n e n t  of P.eglstrxr> 
4 .  Po \ \ -e r s  a n d  Dut ies  of R i .g l s t ra r s  i n  

Genera l  
;. E x a m i n a t i o n ,  0 : i th .  2 n d  Rcg is t ra t io l l  

of Appl ican t s  

I 
i 

" n l q e s t s  in t l i i ~  ~ o l u l n e  

1;. I :vnie<lie .  f o r  TVrongf l~ l  1ir.pistrntion 
o r  Keiilbal t o  R e g i s t e r  

111. C o n d n c t  of Elec t ions  
7 .  A p p o i n t m e n t ,  Qua l i f i ca t ion ,  a n d  D u t i e s  

(bf Hoarcis of E lec t ions  in Genera l  
8. A p p o i n t m e n t ,  Qualif icat ions,  a n d  

Uurles of  .Tudges of E l f c t ~ o n s  in Gen-  
e r a l  

3. T i m e  of H o l d i n g  E lec t ion  a n d  Not ice  
10. Balloth.  B a l l o t  R o x r s .  ;tnd Po l l ing  

P l a c e s  
11. . lbsen tee  Da l lo t s  

:I. Appl ica t ion  i tnd Col l s t r i~c t ion  of  
. I b ~ e n t e e  Ba l lo t  Idan'  

b. P r e l i m i n a r y  l ' rocc<lure 
c .  Depos i t ing .  I l i ~ i l i n g .  a n d  Openin:: 

of  Absen tee  Ba l lo t s  
I?. O n e n i n e  a n d  iclosin!z of l'oll\ . 
13. I l a r k i n g  a n d  ( ' a s l ing  of Ba l lo t s  
1 4  Conciuct of Elec. t ions a n d  \ In in tenance  

of O r d e r  
1 5 .  Chal lenges  
1 6  ( l anvass ing  :xnll i~'ri8rrli~mation o f  J : l -  

su i t s  
I \ .  ( 'ontehtei l  E lec t ions  

I;. Xn loining ('an\-:is* :ilr,l Decl .~r: i t ion 
of Resu l r s  of E lec t ion  

IT. Act ions  to  Vpse t  1:esrllts of E le r t io l l  
. i .  P rocedur t .  
b. S t c e s s i t y  of Al lega t ion  a n d  S h o w -  

i n e  t h a t  I l l ega l  B a l l o t s  \Yew Suffi-  
c i en t  to  . \ I tor  R e s u l t  of  lCirction*: 

c ,  TvrnI . . - . . . . . 
il . Judgment  : ,ni l  I:elief 

Y. R e r n l l  I ' e t i t io t~s  
I!#. I ' rocedure 
2(1. Hf <~?inp. \  &ind Ilelic C 

\ I.  C r i ~ n i e n l  L iab i l i t i e s  
21 .  S a t o r c .  nnil E s s ~ l l t i i ~ i  o f  ( 'rlni1na1 

Offenses 
22 .  P roeecu t ion  a n d  l ' un i s l~ l l l en t  

ET.EC'TRI('ITY 
Cross -Hef r reucr :  I,i:il,ilit? of po\vcr c o m -  

pan ies  iov iniuriei .  to  ~?lnl , in?ees s c r  X a s -  
i t  r  ancl Scvr.tlll 

I.  ( . i , \ . r rnrnei~tl i l  K r r u l a t i o ~ ~  nncl Cont ro l  
1 .  S;itiiw ;!nil E x t e n t  of 1:egulatory 

l ' i l \ \  e r  in t ivnera l  
?. R a t e s  
2 1 ' I ; ~ n t s  :in,l Equ i j ln ien t  

11. 1)oties a n d  I , l a l~ i l i t i r s  nf . \ Innufacturern 
:11lc1 Uihtri1)utorb 
4. Uegree  of 1 ' :~rr  l i c i j r ~ i r e d  in Gi,neral  
.-I. Conrliti,,n of TTires, Pi,lcs. a n d  E q u i p -  

lneu t  
li. P.egulation of .tnirri118t n f  C u r r e n t  
;. ( O n n e r ~ h i p  or t ' on t ro l  of E q u i p n i e n t  

Caus ing  I n j u r y  a n d  Companies  L iab l r  
<.  i ' ( ~ l l t ~ . l i , ~ ~ r , ? l . \ .  S C ~ ~ ~ P - I I C C  , t f  Pe r son5  

Irri~lrc,l:: 

G I I L I E Z Z L E I I E S T  
C r o s s - K r f r r e n r e :  A p p r o p r i a t i o n  of i<no ther '5  

p roper t \ -  I,? person n , , r  h a v i n a  Ie:;tl pas- 
session see  Larcrn!. 

I.  S a t r i c e  nncl E l r m r n t s  of t h e  ( ' r ime  
1. I n  Genera l  

11. Prosecu t ion  nncl 1'11nishment 
5, I n d i c t m e n t  
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S. ~ n s t r u c t i o n s  
9. T c r d i c t  a n d  J u d g m e n t  

I. N u t u r e  nncl E x t e n t  of I 'ower 
1. I n  Gc,neral  
2. A c t s  C o n x t i t ~ ~ t i n q  T i ~ k i n g  o f  l ' r u p e r t y  
3. P u b l i c  URC 
4. 1,amful C s e  

11. D e l e g a t i o n  of I ' o n e r  
5 .  R i g h t  of I , r g i s l ; ~ t u r e  t o  Deleg;cte 

l'omer of E m i n e n t  L)<lmain 
6. De lega t ion  to S t n t e  I lonrdr;  :it1<1 Coin -  

m i s s i o n s  
7 .  Delt ,gat ion t o  P u b l i c  Gt i l i t i e s  

I l l .  .\mount of C o m l w n s n t i o n  
8. iieccssity f o r  c'r~rnpens:itlon::: 
! I .  F o r  T ~ x n d s  'Takvn 

10. F o r  I n j u r y  t o  ( 'ont ig~ious L a n d s  
11. F o r  I n i u r y  o r  I) : I III , IYC t o  I.iln,ls 
1% S w ~ i a l  13, n r l i t s  

I \ ' .  I ' rowe t l ings  to 1';tI.t' I , i i t ~ d  21ntI .\*swk 
C o m o e n s a t i o n  
13. J u r i sd ic t ion  
1 4 .  P e t i t i o n  an t i  S r r v i c e  
15. A p ] m i n t n l ~ n i  of A ~ ] I I ' ; I I S C I . S  
16. P r e l i m i n a r y  H e . ~ r i r i g s  nncl . \ ~ ~ ~ ~ t ~ i i + n l  
17. E k c e p t i o n s  t o  R e y o r t  
IS. T r i a l  u p o n  E s r e p t i o n s  
10.  J u d g m r n t  a n d  D e c r e e  
20. A b a n d o n m e n t  of P rock , td ings  

V. A r t i o n *  11y O w n e r  t o  H r i w ~ r r  n n m n g e s  
21. F ' l ead ings  
??. C o ~ n p c t e n c y  nnil I i t ~ l e v ; ~ n c s  of  E s i -  

d e n c r  
2 3 .  I q s t r u c t i o n s  
2 4 .  V e r d i c t  a n d  J u d g m e n t  

\'I. T i t l e  nncl R i g h t s  A r q u i r e d  
2,:. T i m e  of T'estinr. of  T i t l e  o r  l i l g h t  
21;. N:lture n n ~ l  Estrmnt (if T i t l e  o r  R i g h t  

Acqu i red  
2 7 .  Trrmin : r t ion  of Vni> nnil  l ie \ .ers ion of  

T i t l e  

E Q U I T Y  
Vrohb-Krfrrrnc,r :  U i s t i n c t i o ~ t  br.t!rren s u i t s  

it1 e q u i t y  i{nd a c t i o n  at  In\\. a b o l i s h e d  s e e  
Ac t ions  5 :,; (~quit t r i , le  iu r i sd ic t ion  s t e  
( 'Ollr ts :  ~ ~ l u i t : l i , i e  remerl ies  s r e  p: l r t iculor  
t i t l e s  c r f  r e m e d i e s ;  equitable r i g h t s  ani l  
t i t l r s  s c e  p a r t i c u l a r  h e a d s  

1. l I a s i n l s  alnd P r i n c i l ~ l e s  of E q r ~ i t ? .  
: I .  He TVlio S e e k s  E q u i t y  J luc t  I),? 

E q ~ ~ i t y : : ~  
1 1  I 'nr t? '  .\lust Co lnc  11l tn I,:liuir? 

n i t h  ( ' l e a n  Hanc l r  
I. E c ~ u i t y  R e g a r d s  t h a t  a s  Done  

\\'hlch O u g h t  t o  H a v e  I i r e n  1)onr  
c i .   arty Tvill ~ o t  rw . ~ i i o ~ , > , ~  ti) 

l l r n r l i i  11s H i s  Os \n  W r n n g  ( S e e .  
:, 1x0. l < s t ~ , p p c i  1 

2 I,, , , ,i , ,% 

I. S a t u r e  nnt l  I n e i t l r n t a  o f  E s t ~ t c s  
1. I n  G e n e r a l  
2.  L e g a l  E s t ~ t c s  
3 .  Eoui ta l t i e  E s t a t e s  
4. 31crgcr  of k>states* 

IT. E s t a t e s  i n  F e e  
s, 1:states in F e e  S i m p l e  
C .  1 3 s t : ~ t E ~  ~111011 I10nfi t ic lr~ 
7 .  E s t a t e s  upon  S p r c i a l  L i m i t a t i o n  

I l l .  L i f e  Fh ta te? .  
8. 13s t~ t t c s  f o r  1,ifc. of A n o t h e r  
!(. I , i fe  1is t : l tes  nnt l  l 1e ln ;~ l l id r r s  

:I. TCrmil1;ltiolI of  I.ift, E ? t . ~ t e s  a n d  
7 - e ~ t i n g  of  1:cnrni l lders  

b. l m l ~ r o ! - e m l , n t s  
I,. \Vaste  
(1. T a s c s  ani i  i ' lssessint.nts 
c. P r o ~ c e ~ l s  of F i rv  Insur t rnce  1'011- 

c i e s  
I\-. SHIP of I h t i ~ t r ~  f o r  H e i n v e s t m e n t  

10. S n t u r i  :ind (:r<l l n d s  of the R e m e d y  
11. l ' r n c e d u r e  
I ? .  i'ondrtct of SaI ,? .  R e p o r t ,  a n d  Con-  

i i rma  t ion 
I::. l ' r o r ~ c ~ e ~ l s  o f  S,iit zinc1 R e i n v e s t m e n t  
I t .  . \ t tnr 'k  ,inrl S v t t  n g  As ide  Snlr- 

E S T O P P E L  
C r o s s - K e f e i w ~ e e :  Jui1r:inent a s  b a r  t o  s u h -  

s e q u m t  a v t i o ~ ~  sec  J u t l g l n r n t s ,  T i t l e  S ;  
es toppe l  I I I  t en . in t  t o  ( i r n g  l a n d l o r d ' s  
t i t l e  see  1 ~ ; i n r i l o r d  :cn<l T e n a n t  B 3 

I. E s t o l ~ p e l  11,. D e e d  
1. ( ' r ea t ion  a n d  Olwr: l t ion 
2 .  A f t e r  h c q u i r e d  'Title 

11. E s t o ~ ~ p e l  1)s Hecwrci 
2. S ; $ t u r r  ancl E s s e n t i a l ?  
4 .  O p e r a t i o n  .tn<l Effecl':' 

111. E q ~ l i t n b l e  E s t o l ~ l ~ e l  
5. S n t u r e  : ~ n d  E s r c n r ~ n i s  in Gener . i l  
t i ,  c:r.nun<ls of  I:~liiitahl<> E s t o p p e l  

: i .  I n  G e n e r a l  
1,. ICs t i~upr i  11? 1 i i s rep res~n t . l t i o11 : :  
i,. E s t o p g e l  by S i l ence  
{ I .  E s t o ~ ~ ~ > f l  13s C o n d u c t  
E \Yr i~ i ig fu l  A c t s  of T h i r d  l'ersons 
f l n c o ~ l s i s t r n t  c'lniln A a n i n s t  T h i r d  

P e r s o n  
7. Ac t ions  

;I. p l e a d i n g s  
11. Ev i r l cnce  a n d  Rt r rdcn  of P r o o f  
r. l n s t r u c t i i i n s  
<I. . l i ~ , l ~ l n c n t  :ins1 I(rlieC 

E V L D E S C E  
Cross -Hr fe rence :  E v i d e n c e  in c r i m i n a l  

p rosecu t ions  s e e  C r i m i n a l  L a w  a u d  p a r -  
t i c u l a r  t i t l e s  of c r i m e s ;  cornpeten??,  r e l e -  
v a n c v ,  a n d  sufficiencv of ev idence  in  P a r -  

( t i cu la r .  a c t i o n s  s e e  - p a r t i c u l a r  t i t l e s  of 
1 a c t i o n s  a n d  re medic,^: e x a m i n a t i o n  of 

a d v e r s e  p a r t y  p r i o r  to t r i a l  a n d  inspec t ion  
( S o  d i g e s t s  in  t i ~ i s  v o l u m e )  of w r i t i n g s  s e e  B i l l  of D i s c o v e r y ;  o r d e r  

of ndn i i s s ion  of e v i d e n c e  s e e  T r i a l .  T i t l e  
E S C H E A T S  111; suff iciency of e ~ : i d e n c e  t o  o v e r r u l e  

IS,, d i g e s t s  in  t h i s  s o i r ~ n i ~ ~ )  1 n o n s u i t  s e e  T r i a l ,  T i t l e  T' 

1 I. Jucl icinl  S o t i r e  
EST.ArPE:S 1. I n  G e n e r a l  

Crokk-K~fe re l i (*e :  Crea t iu i l  of c s t a t e s  s e e  2. Of J u d i c i a l ,  Legi : i la t ive,  a n d  E x e c u -  
D e e d s  . 8  13. \Trills P : is ;  e s t a t e s  o f  1 t i ve  A c t s  of  O m c e r s  a n d  A g e n c i e s  of  
~ le r , t ( lPn tq  sev E s c c u t o l s  nnil A d n l i n i s t r a -  t h i s  S t a t e  
t o r s ;  t r u s t  e s t a t e s  5ee . \ l o r tgaaes ,  T r u s t s .  1 3. Of J u < l i c i a l ,  I.epi:.lative, a n d  E x e c u -  
TYiilu. Titlr, i S :  c s t ; i t e s  i r s s  t h a n  f r e e h o l d  t ive  A c t s  of Officers a n d  Agenc ies  of 
s e e  L a n d l o r d  a n d  T e n a n t  I o t h e r  S t a t e s  

'D iges t s  In t h i s  vo lume .  



INDEX. 

S .  Defenses  
9.  1 n t e r v 1 , n ~ r s  

10 .  Counte rc la ims  
111. Pr iv i leged  C o m ~ n r ~ n i r u t i o n c  

11. I n  Gcnera l  
12. H u s b a n d  a n d  TVife 
13. At to rnev  a n d  Client  
14. P l iys ic i jn  a n d  P a t i e n t  

IV.  Credibil i ty of Witnesse*. I rn l~e :~rhr r ren t  
a n d  Corroboration (i 'ompctenc).  of wi t -  
nesses see ITitnesses)  
1 2 ,  I n  Grnern l  
1 5 .  Of I7.irties I n t e r < ~ s t r c l  In  tile E \ i - n t  
17. Fiule t h : ~ t  Part). ;\la: Z o t  I m p e a c h  

H i s  O ~ v n  1Titni'ss:a 
IS .  Ev idence  Comyetcn t  !o  i ' o r robor :~ te  

\\-I tni,s.::- 
19. Evirlerrcra C o m p e t < n r  l o  I ~ n p i n c l ?  Or 

J)!-cr< ~ l i r  1T1tlle.5~::: 
2 0 .  El i<lc " re  uf (~'ll:rr,~Cter::: 

1.. E x a m i n a t i o n  of \ \ ' i tnesses 
21. Di re r t  J ~ ~ ~ ~ I ~ I ~ I ~ ~ ~ I ~ ~ I ~  
2 2 .  r'ross- E\;,inin,i tioli 
,, n -,. l'ri! i leges o f  TTl tness~  s 

\ I .  K e l r l i ~ n c , ~ -  a n d  3Ia te r ia l i ty  0 1 '  E\ . idcnre  
2 4 .  3r>~te r i : t l1 t?  in (2f'nerdl 
2 2 ,  F a c t s  in  I s sue  a n d  l<fl .evant  tli Isslir's 
2 6 .  Simi la r  lq':,cts nnrl l ' r : i l l~actlon.  

\ 11. Conrl~etc'nc,). of X I  ic1enc.r in  C;rl~er:ll 
2 7 ,  <:t.ner:,i lC"l?S 
2 8 ,  l ' ~ r c ~ ~ m s t ; ~ n t ~ a l  E\ir lcl lce 
2 9 .  E \ i d p ~ ~ c v  , t r  I ~ - o r m < r  T r i , ~ l  o r  l ' r o re r , l -  

EYIDESc'E-Continued 
,. I>ecI :~ra t ions  n s  t o  R i r t h  a n d  R e -  

I:? tionhliips 
, I  l , r < ~ l . i r : i ! ~ u ~ i s  n.: t o  H i a l t h  or  

13wd!I? Fee l ing  
4 4 .  Genera l  Reputation::: 

XII. E x l w r t  a n d  Opinion Evidence  
4 2 .  I n  General:, '  
45 .  S u l ~ j t  ct ,  , t f  0 1 1 1 1 7 1 0 1 1  El idcnce I)? 

~ l p e r t s 2 :  
4 ; .  s o l i ] ~ ~ ( l ' :  < # I  ISk1,ert Tt?sttrnony 
4 6 .  d u b i c i l ~  1 1 )  Exclus ive  Prov ince  of 

5 8 .  I n  Genera l  

EZEI ' 1 ~ T I C l x  

( ' ro i s -Krfvr rnce :  H o n ~ e s t e n d  : ind personal  
p roper ty  exempt ions  see Homes tend  a n d  
1'i:rsonal L'rol,err> Exe!llpLions; Sale of 
],rupe:.r>- ,~t tncii i . i l  a n d  a p p l t c : ~ t i o n  of p ro-  
ceeds o f  r a io  t o  , ~ u i l g m c n t  see .I t taoli-  
m e n t s  Z 1 7  

I .  P r o p e r t y  S l lh je r t  t11 Execu t ion  
1. I n  Genera l  

ti. 1ssu;lnco a n d  I.<:!- 

111. L ien  a n d  C'llsfoclj of I'rolJerty 
7.  Tinre o f  . \ t t : t< h lnen t  of Lien 
8 .  F r i o r i t i e . ~  
9 i 'ustody anil ( 'r,ntrol of Proper t J -  

I \  . S t o j .  ( ~ I I . I . ~ I ~ I I ~ .  nnll Relief . \ g t ~ i n s t  
1S\ecution 
10 .  Grouncls u t  I L e i i ~ f  
11. I'roceilurc. 

\ . Cla ims  of T h i r d  l'ersonk 
12. Tit le  of Tilircl P ~ r s o n  as .Igail l l t  

Judgnlen t  Creditor:;: 
1" R r g h t  to I n t t r v * n e  xnil c'lainl P r u p -  

e r t y  
11 T i m e  TVitillli 1Ti11ch I n t e r \  ention 31ay 

Be S l l o ~ v r d  
1 ;. Procedure  

\ I. Xxrcu t ion  Sale* 
16,  'Xin~c, of Sslie dncl L ' r v i r ~ ~ l i l ~ ~ t ' ~  P r o -  

c e e d i n r s  
l i .  Conduct  of Sa le  
18. i 'oniirnlut ion a n d  \ .acating 
1 9 .  Krdenrp t ion  
20. T i t l e  ancl R i g h t s  iif Furc l lase r  
2 1 .  2 \ p p l i c a t ~ o n  of I'roct-vilb of Sa le  

\ 11. S u p p l e m e n t a r y  Proceed ings  
22. x a t u r c  a n d  Grounds  of R e m e d y  
? 3 .  F u n d s  a n d  I n t e r e s t  Suhiec t  t o  Sur~p1,'- 

m e n t n r y  I'rocecilincr 
2 4 .  Procedure  

\ 111. Execut ion  ..\painst t h e  I'erson 
25. X a t u r e  a n d  GrorinA.; of Rc t l l id \  
2 6 .  P r o c ~ d u r e  

*Digests  in th i s  vo lume 
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E V I I ) E S (  E-Continued 
?i L)lscharge .in11 Release of Judplnen  

Debtor 

EXEC'UTORS .\SI> AD31INISTRATORS 
('rosw-Referenre: Persons enti t led to  inheri  

a n d  n a t u r e  und incidents of the i r  t i t le 
see Descent a n d  Dis t r ihut ion;  advance  
lnents see Descent and  Distribution ! 1 2  
persons en t i t l rd  to proper ty  under  x i l l  
see Wills 

I. Appoin tment  a n d  Qunlit lration 
1. Executors 
2. Persons Ent i t led  to  A ~ ~ p ~ ~ i n t i n e n t ' : :  
3. .Appnintment of Adminis t rn tnrs  
4. Removal  a n d  Revocation of I ,r t t<,l ,s  

11. Assets of E s t a t e  
5. Tn General  
6 .  F u n d s  E x e m p t  f r o m  Deltts < , f  I'.nt;$te 
7 .  Claims of Thi rd  Persons 
S !Citle nnd  Rifiht  to  Possessioli (of .Is. 

se ts  of E s t n t r  
111. Control nncl \ I n n a ~ e m c n t  nf E s t a t e  

9. In  Gener ;~ i*  
10 .  Collection of Assets 
1 1 .  Execution of Contracts Il:iri<, ! r \  Ile 

ceased 
I ? .  R i g h t  t o  Opera te  a n d  Continue llilsi- 

ness of Deceased and  E x r c u t r  Con- 
t r a c t s  nnil Cont rac t  l>el,ts in R r s p w t  
There to  

IV.  Sales mcl Conw.\-anre* I.n(ler Orclrr o f  
Court 
12. Absolute Sales 

. I .  N a t u r e  ancl (~:roliii<ls of I:rrnc.<l> 
h. Applicntion xnrl Order?; 
,.' Sale nn<l ( 'onfirmntio~l 

1 -I .\rortgaging I , a ~ ~ r i s  
:I. x a t u r e  ant1 Grounds of I : <  i ,lrJ\- 
13. Application and  Order  
('. Execution of Instrunlt  nt 
( I .  Validitv a n d  Attnrk'l ': - ~ 

V. Allowance a n d  P a y m e n t  of Claim5 
I;. Claims Against  a n ~ l  T.i:~liilitirs i , f  

E s t a t e  
a .  I n  General  
ti. Funera l  Expenses 
C. Xotes a n d  A c r o l ~ n i .  
d.  Claims for  P c r s o n ~ ~ l  Sr!.! l r . e i  1:i.r) 

dered Deceased* 
e. Claims Arising f r o m  I ' ahmrnt  of 

Obligations of Eatat<.::: 
f .  Claims of Creditor-  of Heirs i , t l l l  

D i s t r l b ~ t e e s i :  -~ ... 
9 .  Widow's A l l o \ ~ : t n r e  

lfi .  Prioritie's 
li. F i l ing  of Claims 
1 8 .  Allowance o r  Refusal  
19 .  Actions 
2 0 .  J u d g m e n t  ancl I.iens 

\ I. I)istr lbution of E s t a t e  (Pei.snns enti t l t  0 
to  inher i t  see D t , ~ c e n t  a n d  I>is t r ihut inn:  
designation of devisees and  legatees per 
Wills 8 3 4 )  
21. Distribution t o  Hei rs  a t  Lax\ 
'22. Distribution t o  Devisees a n d  Legatee* 
2 3 .  Distribution When Heirs or  Dpviseer 

Cannot B e  Located 
2 4 .  Distribution of E s t a t e  Under  Fninil? 

Agreements  
1.11. Accounting a n d  Set t lement  

2 5 .  Annual  Account 
2 6 .  Final  Account a n d  Set t lement*  
2 7 .  Proceedings to  Force  Accounting 
2 8 .  Charges  a n d  Credits 
2 9 .  Costs a n d  Commissions 

EXECUTORS 9 S D  ADMINIS- 
TRATORS-Continued 

\ 111. 12inbilities of E ~ e c u t o r s  a n d  Aclmillih- 
t r n t o r ~  
S O .  Personal I,ial,llity oil Tns t rumrnts  

.Erecut td  f o r  t h e  E s t a t e  
31. Actions to  S u r c h ; ~ r g r  ;,nil Y:lI-if? 

Account 
32 .  Liabilities on  R m d s  (Rrench of bond 

in ni,gligent control  a n d  management  
of e ~ t a t e  nee ntmove, Tit le 111) 

a .  S n t u r e  nnd Grounds of I.ial,ilit!. 
1). Proci,edings to Enforce  T,iz!hilitie.- 

DXTI<ADITIOS 
(So digests in this \ o l u u ~ e l  

1,'ALSE d RP.ESTS 
( S o  digests in th is  \ o l u ~ n +  

I'AIJSE I lII ' IIISOSI\IESl '  
( 'roab-HeferrnCe: Arrest  on valid grncesr 

see Ualicious I ' rosecution; x\.rongiul use 
of process set. l ' roctss,  T i t le  IV 

1. S a t u r e  :Inil Wssientials r t f  Riglit of 
Action 

2.  Actions* 

FAI.SE P R E T E X S E S  
( S o  digests in th is  v o i u r n r ~  

F I X T U R E S  
( S o  d iges ts  in t h i s  \ r ~ l u ~ i i r t  

FOCD 
( S o  iligests in thii: \ o i u n i , ~ i  

FORGERY 
S o  digests in th is  ~ o l u n i r l  

( ' robs-Referel~ce: C'anc3ril;~tiot~ of ins t ru-  
lnents for  f raud  see <'anceil:fition of l n -  
s t r u m e n t s ;  f r a u d  in procuring insur;tnrt, 
Policies see I n s u r a n c ? ;  s t a t u t e  of fraud; 
see Frauds ,  S t a t u t e  o f :  obtaining prop- 
e r t y  11)- fa l se  tokens or  invalid instrri- 
lnents see Fnlee Prett3naes. E'orgrr, 

I. nrc.eption Consti tuting FrnnA 
1. I n  General  
2 .  Xiarepresentation 
3. P a s t  of Subsistinj: F a c t  
4. Knolvledge a n d  I n t e n t  to Ucc, l i e  
5 ,  Deception ilnd Ke'inncc, 1.pon Aiisrel,. 

r t sen ta t inn  
U. D a m a g e  

11. Actions 
7 .  Pleadings::: 
S. Burden  of I'roof 
!I. ( 'oll l l>~tt~ni!  iln(1 l!rl, \.nl,c?- o f  E \  i -  

dence 
10. SufRcienr?- <)f Evidence. 
11. Terdict  and  Juilpnient 

b'FLAT21>S, STATVTE 01,' 
I .  T h e  S t a t u t e  i n  Geneml  

1. Purpose a n d  Operation in Gencrnl 
2. SuR'iclency of Wri t ing*  
3. P leading* 
4 .  E.;toppcl and  TVai1c.r of Defen.*v 

'Di5:erts in th is  volumr 
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FRAUDS, STATUTE OF-Continued 
11. Contrac ts  t o  Answer  Debt  of Defaul t  of 

. Inother  
;,. Application 
6. Pleadings  
i. Evidence - 8. Trla l  

111. Contrac t  Affecting R e a l t ~  
9. Application In General  

1 0  Cont rac t  to  Convey 
11. Leases 
1 2 .  Paro l  Trus ts  
13. P leadings  
14 .  Evidence 
15. Tr ia l  

I\'. Contrac ts  w i t h  Cherokee I n d i a n s  
16.  Application 
17.  P leadinas  
78: Evidence 
19. Tr ia l  

v. Promise  t o  R e l i x e  D r h t  of B a n k r u p t  
20. Application 
21 .  Pleadings  
22. Evidence 
23. Trial  

FRACDULENT COSVETXb-CES 
( X o  digeqts in t h i s  volume) 

GAMIiSG 
Crosb-Reference: Civil r igh ts  ancl remedies 

under gamilig cont rac ts  see Cont rac ts  
E id 

I. Y a t u r e  ancl E l e m e n t s  of t h e  Offence 
1. I n  Gcneral* 
2  P a r t i e s  a n d  0ffensr.s 

11. Probecution a n d  Punishment  
3. Ind ic tment  
4. Competency x n ~ l  P,ele\:inc! of Evi -  

dence* 
5 ,  Sufficiency of Evidence 
6.  Ins t ruc t ions  
7 .  7-erdict a n d  J u d g m e n t  

<l;UARDIAN .-\XU 7VARD-Continued 
8. Proof of Apl ,o~ntment  :~nll  A t t a c k  of 

Proceedings* 
:+. Tenure of Gu;lrilian 

111. Cuhtody a n d  Control  of Ward ' s  l'erson 
a n d  E s t a t e  
10.  I n  General  
11. Custody a n d  Control of TV:&rd's I'erson 
1 2 .  Tit le a n d  Control of \Var(l's P r o p ~ r t ?  
1 3 .  Inves tment  and  Mnnagrlnent of I'rol3- 

e r t y  
1 4 .  Collection of Assets 

1V. Sale or 31ortguginp of ITi~rd ' s  Prollerty 
12 .  Ahsoiute Sale 

a. Grounds 
b. Procedure  
i, Orders a n ~ l  .Al~jrror;il of Court 
d Title ancl R i g h t s  of Purchaser  

i t ,  l l o r t ~ ~ ~ ~ s  ; ~ n < l  rh=td~ of Trus t  
. i  Pnruosr  f o r  \Vhicli 1,ien .\la\ be 

Executed 
h. Procedure  
, .  urt1i.r.h :in(l Approval of Court  
, I  Vnli<lit\ am1 At tack  of Ins t ru-  

ments*  

\ .  .\rtionh < l ; i ~ , ~ t l > , o , .  ;$<I  l ~ t e n l  se? Il l-  
f a n t s )  
I:. A<,II, ,!I-  \\ ihic l r  .\I.,? hi Insti tuted b y  

<;u&rcljdn 
1, L'artirs an( l  Process 

\ I. . \rrollnting a n d  Sett lenlrl l t  
I!', 1)uty t o  Account 
20 .  F o r m  a n d  Sulficit n c ?  
2 1 .  A t t a c k  

\ 11. I k h i l i t i e s  o n  Bonds  (,icts consti tul-  
inp  breach see above 5 5  1 3 .  14) 
2 2 .  Xature  a n d  E x t e n t  of Liabii:t> i l l  

General  
23. l:rin<ls a n d  Suretles Liiible':' 

I. S a t u r e  a n d  Grounds of Remedy I 1 In  General  
.Y. To Obtain Frvedoni f rom Unlnn t ~ l l  

G A R S I S H J I E N T  1 Rest ra in t  

( S o  digests in th is  volume) 3. TO Obtain Custod!- of Minor Chi l~ l ren"  
11. Proc,eedinea t o  Secure 

G I F T S  
( S o  digests in th is  r o l u m e )  

GRAND J U R Y  
( S o  digests in th is  volume) 

GL-ARASTY 
1 x 0  digests in th is  volulne) 

- ~ 

4.  \-enuc TnCl Jurisdiction* 
5 .  Pclition 
I;, l s ruance  ,ind R e t u r n  of TTrit 
7 .  J u d r m e n r  aria Decree 

I ii Ap&l a n d  Review* 
' 9 Enforcement  of Decree 

H I G H K A Y S  
( S o  digests In th is  \ u l u m c )  

Crosb-Reference: Guardianship  of insant, 
persons a n d  incompetents see Insane  P e r -  
sons :  property a n d  r i g h t s  of i n f a n t s  irre- 
specti8.e of guard ianship  see 1 n f : ~ n t s ;  
guar<l ians  xd l i tem see Insane  Persanc.  
Infant.; 

I.  S a t u r e  a n d  Grounds of t h e  Helatioil 
1 .  Grounds for Guardianship  
2 .  h 'a ture  of t h e  Relation 

11. Sonoin tment .  Oualifkation, ancl Tenure  

GCARDIAK A S D  W A R D  

. . 
of' ~ u a r d i a n  
3. Jurisdiction 
4. P leadings  
5. Persons Qualified a n d  ComDetent to 

1 HOMESITE 

be Appointed 
6 .  Hear ings  
7 .  Execution of Br,n<l n ~ i d  O r d r r  of A p -  

( S o  digests in th is  volume) 

HO\l l iSTEAl> A S D  1'ERSONAL P R O P -  
ERTY E X E M P T I O N S  

Crobs-Reference: Exempt ions  f r o m  taxation 
see Taxation,  Title IV 

I. S a t u r e  ancl Essential% of R i g h t s  in Gen- 
e r a l  
1. N a t u r e  or  Right5 
2. Abandonment  or  TVaiver of R i g h t s  
3. Forfe i ture  of R i g h t s  

11. Homestead  Exempt ions  
4 .  I n  General  
3 ,  Proper ty  in IYhich R i g h t  JIay be A i -  

serted* 
I.;. Debts Againhi TThicli Right  N a y  he 

poin tment  I Asserteil 

'Digests in th is  volume. 
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HOMESTEAD AiVD PERSONAL P R O P -  , HOMICIDIC-Continued 
ERTY EXEMPTIONS-Cont inued  b. On Presumpt ions  a n d  Burden  of 

7 .  Conveyance of Homestead  a n d  Lien 1 Proof 
of J u d g m e n t  on Proper ty  i n  H a n d s  of j c On Question of Murder  i n  F i r s t  
Transferee*  Degree 

8. Waiver  a n d  Abandonment  of Home-  d .  On Question of Murder in Second 
s tead  Exempt ion  I Degree 

9 .  Appra isa l  a n d  Allotment of H o m e -  I e. On Question of Manslaughter  
s tead* f .  On Questiort of Self-Defense* 

IlI. Personal  Proper ty  Exempt ions  I 

I 
g. F o r m  a n d  Sufllciency of Issues 

1 0 .  I n  General* a n d  Ins t ruc t ion  o n  Less Degrees 

11 .  Amount  a n d  E x t e n t  of Personal P r o p -  of t h e  Crime Charged* 

e r t y  Exempt ion  2 8 .  Verdict  
12. Proper ty  in Which  R i g h t  N a y  be " JudgnlPnt  

Asserted 
13. Claims Against Which  R l a h t  Mav be 1 HOSE ITALS 

Asserted 
- I (No d iges ts  in t h i s  volume) 

14.  T r a n s f e r  a n d  Waiver  of R i g h t  
1 5 .  Forfe i ture  of R i g h t  
16. Proceedings to  Allot" 

HUSBAND AND W I F E  I 0 s - f e n c e :  Abduction of r i f e  see 

HOMICIDE 
1 Abduction; adverse  possession by hus-  

band or  wife  see Adverse Possession 5 4e: 
Cross-Reference: Assault  w i t h  in ten t  to  r i g h t  to  s h a r e  i n  re rsonal ty  of deceased 

kil l  see Assault  5 6c 1 spouse see Descent a n d  Distribution 6 5 :  

I. Homicide  i n  General  
/ d o v e r  see 

1 .  Elements  of a n d  Distinction Between !??fct?-?d 
Degrees of Homicide 

2. Par t ies  a n d  Offenses 
11, M u r d e r  i n  t h e  F i r s t  Dewree 

3. In  General  
4 .  E lements  of t h e  Offense 

a. In ten t ional  Kill ine of  H u m a n  
B e i n e  

b. ~ a l i c e  
c. Premedi ta t ion  a n d  Deliberation* 

111. Murder  i n  t h e  Second Degree 
6 .  I n  General  
6.  E lements  of t h e  ORense 

a.  Unlawful Kill ing of H u m a n  
Being  

b. Malice 
IY. M ~ m s l a u g h t e r  ( I n  n e g l ~ g e n t  operation 

of a u t o m o b ~ l e s  see Automobiles $ 30 )  
7. I n  General  
8. Negligence o r  Culpabil i ty of Defend- 

a n t  
9. Negligence of Deceased 

V. Juatif lable o r  Excusable  Homicide 
1 0 .  I n  General  
11. Self-Defense 
12 .  Defense of Others  
13 .  Defense of proper ty  

VI. I n d i c t m e n t  a n d  P l e a s  
1 4 .  Requisites a n d  Sufficiency of Indic t -  

m e n t  
1 5 .  Arra ignment  a n d  Pleas  

VII. Evidence  
16 .  Presumpt ions  a n d  Burden  of Proof 
17 .  Relevancy a n d  Competency in Gen- 

eral* 
18. Dying Declarations* 
19. Evidence  Tending  t o  Ident i fy  Defend-  

a n t  a s  P e r p e t r a t o r  of t h e  Crime* 
20. Evidence of Motive a n d  Malice 
2 1 .  Evidence  of Premedi ta t ion  a n d  De- 

l iberation 
22 .  Evidence Competent o n  Issue of Self-  

Defense* 
23. Demonst ra t ive-  Evidence 

VIII.  T r i a l  
2 4 .  Course a n d  Conduct of Trial  
26. S ~ t T I c i e n o  uf Evidence a n d  S o n s u i t *  
2 f .  Peremptory  Ins t ruc t ions  a n d  Directed 

Verdict  
2 7 .  Ins t ruc t ions  

a. F o r m  a n d  Sufficiency in General 

Dower;  curtesy see ~ u r t e s y :  
al imony see Divorce; m a r -  

1 1 r a . e  aee x a r r i a g e  

I. Mutual  Rights ,  Duties,  a n d  Disabil i t ies 
of Covertnre 
1. I n  General  
2. Wife's  R i g h t  to  Suppor t  a n d  Mainte- 

nance (Cr iminal  responsibility f o r  
abandonment  see hereunder,  Tit le 
V I I ;  husband ' s  l iabil i ty t o  t h i r d  per- 
sons for  debts  of wife see hereunder  
S 7 1  " ,  

3. C'ompetency a s  Witnesses for o r  
Agains t  E a c h  C t h e r  in Ciri l  Actions 
( R i g h t  t o  refuse t o  testify on ground 
of privilege see Evidence  8 1 2 ,  Crim- 
inal  L a w  § 39c; competency of testi-  
mony in c r lmlnal  Drosecutions see 
Criminal L a w  !i 4 0 i  a n d  p;tr t icular 
t i t les of c r imes)  

4 .  Cont rac ts  a n d  Conveyances 
a. Between Husband a n d  Wife 
11. With  Thi rd  Persons (Acknowlede- 

m e n t  a n d  pr iva te  examinat ion  of 
wife see D e e j s  5 3 )  

6 .  Contracts a n d  Business of W ~ f e  w i t h  
Thi rd  Persons  

:a. I n  General  
b. W h e r e  W i f e  i s  F r e e  T r a d e r  

6. R ~ g h t  to J Ia in la in  Action Agains t  
Spouse 

11. Liabil i t ies t o  T h l r d  Persons Arising 
f r o m  t h e  Rela t ion  
7. Husband ' s  Liabil i ty f o r  Debts  of Wife  
8 .  Husband ' s  Liabil i ty for  Tor ts  of Wife  

(I'amily c a r  doc t r ine  see Automobiles 
3 2 5 )  

111. Liabil i ty of Thi rd  Persons  for  I n j u r y  
t o  Spouse 
9. Husband ' s  R i g h t  of Action for I n j u r y  

to  Wife  
1 0 .  Wife's R i g h t  of Action for  I n j u r y  to  

Husband 
IV. E s t a t e 8  by E n t i r e t y  

11 .  Creation 
12 .  N a t u r e  a n d  Inc idents  
1 3 .  Survivorship 
14 .  Conveyance 

V. Wife's S e p a r a t e  E s t a t e  
15 .  W h a t  C o n s t ~ t u t e s  
16 .  R i g h t s  a n d  Liabil i t ies of Husband 
1 7 .  Liabil i t ies a n d  Charges  
18. Conveyance 
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\ I. S e l ~ a r a t i o n  a n d  Si'e(>ariltr \ l a in teannc . r  
I!,. l l r i l u i s i t e s  a n d  T7ali<lity o f  Di,eds o f  

S e p a r a t i o n  
2 0 .  ( ' o n s t r u c t i o n  :rn,l O p ~ r n t i o n  of  D e e d s  

of  S ~ p a r a t i o n  
21. A t t a c k  of  D e z < l s  o f  Seu;n':<tion 
2 2 .  Revoca t ion  a n d  1:escirsion of I)ct.ils 

o f  Separa t ion+:  

\ 11. . \ l m n d o n m e n t  
28. Xn t r l r f  rind I ~ ~ l ~ ~ m r n t s  (if t h e  1iffrn.i. 
2 1. D e f r n s e s  
2 ~ 5 ,  . J ~ ~ r i s d i v t i < ~ n  
21;. Inlli,.trnvlrt 
2 7 ,  1 ' ~ j m p ~ t ~ n c ~  ; tn<l  l{cit,\ \ of  I,>\ i- 

, l t . n? r  
2\ Su1ticicnr.y o f  Is \  i i lenre 
?!I. I n s l l -uc t ions  
117 J u d g m e n t  

Actiol l  
2 8 .  I 'lt .:~rllnss 

l s I ~ l l ~ ' r > l E s T  

( roz*-Kr f r r rnce :  Sutficiency of ~ n i l i c t m e n l  
t o  c h a l g e  ~ ) ; ~ r t i c u l ; ~ r  o f f m s e s  see ~ , ; l r t i c u -  
i : ~ ?  tlt1r.s of <.rimer; qunlif ic ;~t i i , r i  nn ( l  
, l u t ~ ~ s  o f  g r , ~ n , l  i u r o r s  sec. Gr; in<l  .Tor \ .  
n ~ c c s s i r \  f o r  lnd ic t rnen t  see  ( 'onst i t l l -  
l i ond l  1 , ; i ~ v  3 21; 

I .  V i n c l i n ~  a n d  K e t u r n  of 1ndic. tment  

\ I .  I s sues ,  Proof, a n d  1 - a r i a n c e  
I!,. P r o c r i l ~ ~ r i .  t u  R a i s e  Quention of  T a -  

r i a n c e  
.'(I I'roof o f  (;uilr of ( ' r i m e  O t h e r  T h a n  

? I ,   on\-ictinn tin ( ~ n r  I 'ounr  a n d  Ac-  
q u l t t a l  011 O t h e r s  

2 2 .  Sufficiency of  I n d i c t m e n t  t o  S u p p o r t  
l'on\.iction of Les3t.r D e g r e e  of C r i m e  
C h a r g e d  

2 : .  h ide r  b y  V e r d i c t  

I N F A N T S  
(A-O d i g e s t s  in t h i s  vo lu lne l  

I N J U A T C T I O i i S  

( ' rose -Refe rence :  Eevie\v of i n j u n c t i v e  p ro -  
c ~ e , l ~ n g s  s e e  A p p e a l  a n d  E r r o r  B 61 

I. Snturc.  anti G r o u n d s  of In, iunrt ivr ,  Re l i e f  
( E n i o i n i n e  lev, a nil col l , .c t ion of t a x e s  . " 

s e e  T a x a t i o n  8 3 7 )  
I .  I n  G c n c r a l *  
? Inn[ l eguacy  of  I .egal  K r m e d ?  a n d  I r  

I;. T o r t s  
i .  ( 'rimes* 
S P e r s o n a l  I*ipl i ts  ;in,i Du t i e s  
!4. O r ~ l i n n n c e s  

11. I ' r p l i ~ n i n ~ r s  n n d  In te r locn to r s -  h j u n r -  
t i o n s  
111. ( : rounds a n d  P r o c e e d i n g s  
11  I ' u n t i n u a n c r .  .\lo<liAcntion, m r l  Dis so -  

Itrtion'i: 
111. I ' r r rnanen t  In. j~lnvt ion.  

12 .  H r a r i n a s  a n d  T r i a l  
1 8 ,  1 ) rc ree  
14 .  Violat ion a n d  E n f o r c e m e n t  

I S S A X E  i ' E R S O S S  
( ' rosr-Hrfrrenc.e:  C a p a c i t y  t o  c o m m i t  c r i m e  

s e e  l ' r i n i ina l  L a m  3 5 ;  t e s t i m o n y  as t o  
mrnt ,11 c a p a c i t y  s e e  E v ~ d e n c e  5 4 6 .  C r i m -  
ine l  L a w  $ 31h; i n v a l i d i t y  of  i n s t r u m e n t s  
f n r  \vant  of  lnen tn l  c a p a c i t y  s e e  Con-  
t r : i~ . t s  $ .', D e e d s  8 Pa, W i l l s  $ §  :'. ? l b  

I. Inqn ik i t ion  a n d  C o m m i t m r n t  
1 r e t i t i o n  
2 .  Serv ice  ancl hNotice 
3. Ajrpo in t rnen t  o f  Guarc l l ;~n  h < l  L i t e m  
4. Ht , , r r ings  

11. Gnarc l i ansh ip  
5. A p p o i n t m e n t  or  Guardians': '  
I;. Qu;rl i i ic ;~t ion ancl T e n u r e  of Guiirclian 
i .  > \ t t a c k  of A p p o i n t m e n t *  
8 .  ( ' u n t r o l  and M a n a g e m e n t  of E s t a t e  
9 .  ( lus tody  a n d  S u p p o r t  o f  Inconrge ten t  

10. account in^ a n d  S e t t l e m e n t  

111. C o n t r a c t s  a n d  Conl-eynncefi a n d  T o r t s  
11, Ya l id i ty  
1 2 .  A t t a c k  a n d  S e t t i n g  A s i d e  
13. Lii ihi l i ty  fo r  T o r t s  

I I. Actions: 
14. S e r \ - ~ c e  o f  I'rocess 
l i  I:eliresent;rtion o f  I ~ l c r , l n g e t e n t  
lij J u d r m e n t  



lNSURANCE 
I. Regula t ion  a n d  Control  of I n s u r a n c e  

Companies 
I. N a t u r e  a n d  E x t e n t  of Regulatory 

Power in General  
2. Licensing a n d  l'ernlissinn to  do Busi-  

11888 
3. Rates  ( F o r  compensation insurance 

see Master  a n d  Servant  5 4 5 )  
4. F o r m  a n d  Provision of Policy* 

11. I n s u r a n c e  Companies 
5 .  Stock  C o m ~ a n i e s  
6.  Mutual  companies  
7. Benevolent Societies 

111. I n s u r a n c e  Agents  
8. Appoin tment  a n d  Representation of 

Insurer  
9. Author i ty  

10 .  ComDensation a n d  Commissions 
11.  ' l 'erminatlon of Relationship 

IV. T h e  Cont rac t  in General  (Avoidance 
of policy f o r  f r a u d  see hereunder  1 3 1 :  
cancellation of fire insurance see here- 
under  5 2 3 ;  cancellation of l i fe  insurance  
see hereunder  8 3 2 )  
1 2 .  Execution of Contract  
13. Construction a n d  Oprra t ion  in Gen- 

eral  
14. Assignment 
15. Reformat ion  

V. F i r e  I n s u m c e  
16. Cont rac ts  t o  Insure  
17 .  Insurable  In teres t  
18.  Effective D a t e  of Policy 
19. Proper ty  Insured  
20. P r e m i u m s  a n d  Assessments 
21. Mortgagee Clauses 
22. Avoidance o r  Forfe i ture  of Policy 

a .  I n  General  
b. F o r  Nonpayment  of P r e m i u m s  o r  

Assessments 
c. F o r  B r e a c h  of Condition Rela t ing  

t o  Use a n d  Condition of Proper ty  
d. F o r  B r e a c h  of Representa t ion  o r  

W a r r a n t y  of Sole Ownership 
e. F o r  B r e a c h  of Condition or  W a r -  

r a n t y  Agains t  Additional I n s u r -  
ance  

f .  Knowledge a n d  1Taiver by Insured  
23. Cancellation of Policy 

a .  B v  Insurer  
b. B; i n s u r e 3  
c Effective Date  of Cancellation 

24 E x t e n t  of Loss a n d  Liabil i tv of I n -  
s u r e r  
a. Notice a n d  Proof of Loss a n d  

Walver  of Proof 
b. Arbi t ra t ion  a n d  Adjuntment  of 

Loss  
c. Companies Liable 
d.  Persons  Ent i t led  to  I ' ayn~ent  
e. P a y m e n t  a n d  Subrogation 

25. Actions on Policies 
a. P a r t i e s  a n d  Process 
b. P leadings  
c. Evidence  
d. Tr ia l  
e. Verdict  a n d  J u d g m e n t  

VI .  Life I n s u r a n c e  
26. Insurable  In teres t  i n  Li fe  of Another* 
27. Effective D a t e  of Policy 
28. Conditions Precedent  t o  or  Limi t ing  

Liabil i ty 
29. Incontes tab le  Clauses* 
30. Forfe i ture  of Policy for h'onpayment 

of P r e m i u m s  o r  Duen 
a.  In Genera l  

INSURANCE:-Continued 
I). Af te r  B r e a c n  or Wrongful Termi-  

na t ion  of Cont rac t  bv Insurer* 
c. Evidence a n d  Proof of P a y m e n t  
d.  Waiver  of P r o m p t  P a y m e n t  or  

S o n p a y m e n t  
31. Avoidance or  Forfe i ture  of Policy for 

Misrepresentation or  F r a u d  
a.  Policies Issued Without  Medical 

Examinat ion* 
b. Policies Issued Tpon  medical E x -  

aminat ion  
c. Knowledge and Waiver  by Insurer  

32. Cancellation of .Policy 
a. B y  Insurer  
b. B y  Insured 
c. Cancellation of Certificates Under 

Group Insurance  
19. R i g h t s  of P&rt ies  Upon Cancella- 

tion 
33. Reins ta tement  o f  Policy 
34. Disability Clauses 

a. Construction a n d  Operation and  
Sumciency of Evidence of Dls- 
abil i ty* 

11. Notice a n d  Proof  of Disability 
a n d  Waiver  c f  Proof* 

(.. Occurrence c f  Disability Dur ing  
Li fe  of Policj  

d. Occurrence und Notice of Dis- 
abil i ty Dur inz  Life of Certificate 
under  Group Insurance*  

35. Notice a n d  Proof of D e a t h  
a .  I n  General  
b. Presumpt ive  Death  

36. P a y m e n t  a n d  Dis-harge  
a.  Persons  Ent i t led  to Payment*  
b. Amount  Due Upon D e a t h  of I n -  

sured  
c .  Cash Surrend,,r  Value 
d.  P a i d - u p  a n d  T e r m  Insurance  
e. Compromise and  Set t lement*  

37. Actions on Polici~ts 

VII. Accident a n d  H e a l t h  Insurance  
38. Construction of Policy a s  to Rlsks 

Covered a n d  Suff ciency of Evldencr  
Therenf - . . - . . - . 

39. Provislons Limltirtg Liabil i ty o r  Con- 
s t l tu t ing  i'onditions Precedent There .  
to* 

40. S o t i c e  a n d  Proof of Loss 
41. Actions on Policies 
42. P a y m e n t  a n d  Subrogation 

VIII.  Liabil i ty I n s u r a n c e  Agains t  Personal 
I n j u r y  o r  D a m a g e  to  Proper ty  
43. Constructlon of Policy a s  to Risks 

Covered a n d  Proper ty  Insured 
4 4 .  Provisions Limi t ing  Liabil i ty or  Con- 

s t i tu t ing  Conditions Precedent  There-  
to  

45. Notice a n d  Proof of Loss 
46. Acts a n d  Admissions of Insured a s  

Affectine Insurer  
47. R i g h t s  a n d  Remetlies of Insured  
48. R i g h t s  of Persons I n j u r e d  or  D a m -  

a g e d  a s  Agains t  Insurer  
49. Defense of Actlon by Insurer  
5 0 .  Actions on Policieri 
51. P a y m e n t  a n d  Submgat ion  

IX. H a i l  a n d  Winds torm Insurance  
52.  Construction of Policy a s  to  Risks 

Covered 
53.  Notice a n d  Proof  of Loss 
5 4 .  Actions on Policies 

I N T E R E S T  
( N o  digests in th is  volume) 
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ISTOXI('A!I'IS(; L I Q l . O R  JCDG3IEKTS-C'ont innri l  
Cross-Reference: Intoxication :IS ;~ fCic t in i :  \. Jnclgmmts in Rem 

m e n t a l  c a p a c i t y  t o  c o m m i t  c r i m e  s e e  1 1 4 .  N a t u r e  a n d  E s s e n t i a l s  
C r i m i n a l  L a w  3 6 ;  a s  a f f r c t l n g  ab i l i ty  t o  i 15. O p e r a t i o n  a n d  E f f e c t  
p r e m e d i t a t e  a n d  d e l i b e r a t e  s e e  H o m i c i d e  

' 
TI, ,TII~lgments on Trii,l ,,f Is.illes or Hear- 

3 4c;  d r u n k e n  t l r i \ . ing r r e  A u t o m o b i l e s  ing of l o t i o n s  
8 2 9 ;  d r u n k e n n ~ s s  a s  a v o i d i n g  I ~ a h i l i t ?  16, 
u n d e r  a c c i d e n t  pol icy s e e  I n s u r a n c e  I 40  Fornls illlll l i  .,.lI I , l i t , , s  

I. Regulation and Control 
1. Va l id i tv  of r ' on t ro l  S t a t u t e s  

11. Prohibition 
4. Possession 

a .  A c t u a l  Possess ion  
b. C o n s t r u c t i v e  Possfssio11 
c. I ' o s sess~un  ~ , f  H u s b a n d  o r  TTife 
d. P r c s u l n g t i i , n s  f r o m  I ' o s e s s i o n  
p. E f f e c t  of  l i ~ l i r n l  S t a t u t e *  

j. M a n u f a c t u r e  
:I .  I n  Uener:rl 
b. I 'ossession n f  I ' r o ] ) e r t i  n< .;iqne(l 

f o r  X a n u f a c r u r e  
6.  S a l e  

a. I n  G e n e r a l  
h .  E f f e c t  of  l l r l j r x l  S t a t u t e  

7 .  T r a n s p o r t a t i o n  
8. F o r f e i t u r e s  
9. P r o s e c u t i o n  ;mcl I ' un i shment  

a. Indictment::: 
b. C o m p e t e n c y  a n d  R e l e v : r n ~ i .  o i  

E v i d r n c i  
c. Suff iciency of E v i d e n c r *  
d .  D i r e c t e d  V e n l i c t *  
e. I n s t r u c t i o n s  
f V e r d ~ c t  a n d  J l l l i ~ n l e n t  

J Y D G E S  
('robs-R~Serenc,e: , I u r i ~ ~ l ~ ~  I I O I I  L O  11, a r  I I IO-  

t ion  a f t e r  ur(1t.r ,,t Jl,,tp,rtlrnt of nno t l l f , r  
S u p e r i o r  r ' ou r t  J u i l g r  .,re C o u r t s  3 :: 

1. A ~ ~ p o i n t m e n t  ; in<l  LJuniificntion 
2 R ~ g h t s ,  P o ~ r c r s ,  a n d  L)riri,,s 

a .  R e g u l a r  J u d g e s  
1,. Speci ; t l  nrlql t:lnergellc? . J I I ~ - < , -  

I .  Judgments by Consent 
1. N a t u r e  a n ( {  E s s e n t i a l s  
2. J u r i s d i c t i u n  to E n t e r  
:!. Rendi t ion  
4 ,  A t ~ a v k  a ~ ~ , l  Svtt111q .\>i(lt 

11. .ludgment.i 11s Confession 
S. N a t u r e  and  E s s e n t i a l s  
ri. J u r i s d i c t i o n  t o  E n t e r  
7 .  R e n d i t i u n  
h. A t t a c k  a n d  S r t t i n g  Ahlde 

111. Judgments by Default ( S e t t l n g  a s i d e  
f o r  e x c u s a b l e  n e g l e c t  set. h e r e u n d e r  
§ 23)  
!I. By D e f a u l t  F i n a l  

10. R y  D e f a u l t  a n d  I n q u i r y  
11. R e n d i t i o n  

IV.  Summary Judgments 
12. I n  TThat  P r o c e e d i n g s  S u m m a r ?  J u d g -  

m e n t  >In>. B e  E n t e r e d  
13.  Procee i l inys  a n d  Rend i t ion  

'D iges t s  in  t h i s  vo lume .  

a .  Tn G e n e r a l  
b. C o n f o r m i t y  t o  7-ertlict a n d  P l e a d -  

i n g s  
(, ( 'ont l i t iun .iitil . \ l t e rna t i ! e  J u d g -  

m e n t s *  
1 8 .  T i m e  a n d  P l d c t  of  Renclition 

\ 11. Docketing ancl Lien 
1 9 .  A t t a c h m e n t  of 1,ien a n d  Pr io r i t i e s  

a. J u d g m e n t  o n  T r i a l  of I s s u e s  
b. J u d g m e n t  hy  l 'onsent  a n d  Con-  

f t - ~ b i o n  
2 0 .  L a n d  uuon  T\-h~ch I,len A t t a c h e s  
21. L i fe  of L i e n  

1111. Attack and Settinx Aside (Of j u d g -  
m e n t  bi- c o n s e n t  see  a b o v e  j u d g m e n t s  b? 

j r o n s r n t  a n d  ~ o n f e s ~ i o n )  
I i?, I ' roced i i r r :  C o l l a t e r . ~ l  a n d  D i r e c t  

A t t a c k *  
2:. F o r  Surpr i se ,  Tna(1vertence. :inA E x -  

c u s a b l e  h7e r l cc t  
2 1 .  F o r  F r a u d  
2 5 .  F o r  I r r e g u l a r i t y  
'ti. F o r  \Van t  u f  J U ~ I S ~ ~ I C I I O I I  
2 i .  F o r  E r r o r  of L a w  
YS. R i g h t s  <,f P a r t i e s  u p o n  V,tc:ltlng of  

J u d g m e n t  
1X. Conclnsirenrw of .Inclgment 

29. P a r t i e s  Conc luded  
30. M a t t e r s  Conc luded  
31. F o r e i g n  J u d g m e n t s  

.S. Operation of Judgments a* llar to Sub- 
sequent Actions 
3 2 .  I n  G e n e r a l h  
33.  .Tui lgments  as n f  Nonsui t : '  
34.  J u d g m e n t s  of F e d e r a l  C o u r t s  a n d  of  

r ) l l , e l~  st:1tcs<: 
3 5 ,  Pli.:r of  E a r ,  H ~ i i r i n g s ,  w i d  D e t e r m i -  

n a t i o n  

. - -. - -. - - 

36. R i g h t - t o  Ass ign  
37. R i g h t s  a n d  R e m e d i e s  r i f  Assignteb:  
38. R i n h t s  a n d  1,iabilitir.: of .Jur lnmcnt  

SIII .  Payment and Dibchurge !I :~ght  t o  
a s s i g n m e n t  of  t o r t - f e : ~ r i ~ r  W L Y I I I ~  i u t ig -  
n l e n t  a s  a g a i n s t  jo in t  t o r t - f e a s o r s  sf'e 
T o r t s  5 6 )  
4 1 .  P ; s y n ~ r n t  t o  J u d g m e n t  ( ' r ed i to r  
4 2 .  i ' nyment  t o  C l e r k  

J U D I C I A L  S A L E S  
( S o  d i g e s t s  i n  t h i s  v o l u m e )  

JCI?Y 

I. Cornl~rtenc~ of Jurora, Chullenxeh, and 
Exceptions 
1. i 'ompeteac: ,  Qua l i f i ca t ions ,  n n < l  C h a l -  

l enges  f o r  ( ' a n s r  
2 .  P e r e m p t o r y  Chailenpt,:,  
3. C h a l l e n g e s  t o  t h e  Po l l  
4. E x a m i n a t i o n  of P r o s p e c t i v e  J u r o r s *  

11. Right to Trial by Jur)- ( R i g h t  of p e r -  
son  accusei l  of c r i m e  t o  .jury t r i a l  s e e  
C o n s t i t u t i o n a l  L n x  8 !!i) 
.7. In G e n e r a l  
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JURY-Continued LAHCIOK Y 
6. I n  P a r t i c u l a r  Proceed ings  ( S o  d iges t s  i n  t h i s  v o l u n i e ~  
7 .  W a i v r r .  P reserva t ion ,  a n d  Enforce-  

m e n t  of R i g h t  L I B E L  A S D  S L A S D E R  
111. Summoning, Attendance, and Compen- ( S o  ~ l i g e s t n  in t h i s  vo lume)  

sation 
R. J l ~ r y  Rol l s  1 , I J I l T A T I O S  O F  ACTIOR-S 
9. S u m m o n i n g  ;rn<l ('ompeiling .\trcncl- (has-Reference: L i m i t a t i o n  of ac t ions  f o r  

a n c e  r e c o r f w '  of rea l  p roper ty  see  Adverse  
lo. Discharge  1 P o s s e s s i o n  1inii tat ion of su i t s  u n d e r  
11. Compensa t ion  F e d e r a l  Employers '  L iab i l i ty  Act  see 

IV. I ~ n ~ ~ n n r l i n c  for Trial .\raster a n d  S e r v a n t  5 30: t i m e  for  filing 
12. O a t h  i c la im u n d r r  CompCnration Act  see Mas- 
I S .  S u m b e r  of J u r o r s  t e r  a n d  S e r v a n t  % 4;; l imi ta t ion  of a c -  

t ions  for  u ' rongful  ,l?;irli see D e a t h  5 4 :  
TUSTiC'ES O F  T H E  P E A C E  rime f o r  filing notice ;\nil c l a i m  f o r  d a n i -  
( X o  d iges t s  in th i s  vo lume)  :lger a g a i n s t  n1unicil)ai corl lorat ions see 

l l u n i a i p a l  Corpora t ions  I 4 , ; ;  l aches  set, 

K I D S A P I N G  I E q u i t y  s 2 

1. E x t u r e  a n d  E l c m e n t s  of t h e  Offense I' S ~ ~ ~ ~ ~ r ( e ) f ~ f ~ ~ . t , " ~ ~ ~ ~ U C t i o n  i n  2 .  Prosf,cutions+ 
3. J u d g m e n t  a n d  Sen tence  ?. L i m i t a t i , ~ n s  Appl i rnh ie  to P a r t i c u l a r  

.\ctions 
a Act ions  Tlnrred in T e n  T e a r s  
11 Art ions  R a r r r ~ l  in Seven Years  
c. Actions I l a r r ~ d  in Six Years  
,I Ar t ions  B a r r e d  in F i v e  Years  
e. Actions R a r r e d  in T h r e e  Yearn;:; 
f. Ac t ions  R a r r e d  in T w o  Years  
r Actions l i a r r e d  in One  Year  
h ,  Actions R a r r t d  i n  Sin Months  

11. ('omt)otation of l'ertod of Limitation 
3. Accrua l  of R i r h t  of Action* 

L A B O R E R S '  .4SD l I A T E R I I 1 , M E S ' S  
L I E N S  

( X o  d i g e s t s  i n  t h i s  vo lume)  

LAXD1,ORD ASZI T E N A S T  
Cross-Referenre: Agr icu i tu rn l  t enanc ies  see  

A ~ r i c u l t u r e ,  T i t l e  11:  e j e c t m e n t  see  
EJec t rnen t :  f ix tu res  see F i x t u r e s ;  l ease  
c o n t r a c t s  requ i red  t o  he in w r i t i n g  see 
F r a u d s ,  S t a t u t e  of ,  8 11 

1. The Contrart in General 
1. Crea t ion  of t h e  Re la t ionsh ip  
?. F o r m .  lie(luisiten. a n d  Val id i ty  of 

I,f.ases in Oenerxi  
2. Ti t le  of LanrlIor,l sincl Estrrgpri  of 

T e n a n t  
11. Kinct~ of Tenanries t .4gricultural  t en-  

anc ies  s r e  Agr icu l tu re ,  T i t l e  11) 
4.  T e r m s  for T e a r s  
5. T m a n c i r s  f r o m  Year  to Y e a r  a n d  

J l u n t h  t o  Month  
ti. T rnanc ien  a t  \Vill ;!nil n t  Suf fe rance  

4 .  F r a u d  an11 I g n o r a n c e  of Cause of 
Act ion*  

5 .  S o t i c e  a n d  D e m a n d  
t i .  Cont inu ing  a n d  Segarab le  Trespass  
7 .  Disabil i t ies  in Genera l  
8. Absence a n d  Nonresidence* 
9. Fiduc ia ry  Re la t ionsh ips  

10. D e a t h  a n d  Adminis t ra t ion  
11. Ins t i tu t ion  of Aciion* 

111. Matters Efferting Waiver of Plea or 
Estoppel 
I ? .  L'art i ' ayment  

n .  In (:enera1 
1,. A s  Affecting I 'drt ies Secondari i :  

Liable* 
13. S e w  Promise::i 

10. D u t y  to R e ~ a i r *  ( R i g h t  to t e r m i n a t e  15. 
lease for  d i s repa i r  see h e r e u n d e r  1 16.  Burden Of  

O 16) 1 li.  Competency  a n d  Helevancy  of E v i -  
11. 1,iabiiity fo r  Tn.iuries f rom 1) r f rc t ive  dence  

o r  Vnsafe  ( ' o n d i t i ~ n s ' : ~  1 18. Sulffciencs of Evidence  
I ? .  A r t i o n s  for  B r e a c h  19. T7erdict a n d  . Judgment  

1V. .hsignment and Subletting 
13. R i g h t  t o  Assign or Sublease L I S  P E N D E N S  

1 4 .  R i g h t s  a n d  Liabil i t ies  of F'arties ( F o  d iges t s  in t h i s  vo lume)  

V. Termination of Lease 
1 6 .  T e r m m a t i o n  o r  C a n c e l l a t ~ o n  b) T e r m s  

LOST CIR D E S T R O Y E D  I S S T R U h I E N T S  

of t h e  L e a s e  ( N o  d lges t s  In t h ~ s  \ o l u m e )  
I 

16. T e r m i n a t i o n  by D e s t r u c t i o ~ l  of o r  ~ 
D a m a g e  t o  P r e m i s e s  31ALICIOUS PROSECUTIOiX 

17. ~ ~ ~ ~ ~ i ~ ~ t i ~ ~  by  (.onsent of l ~ ~ ~ ~ i ~ ~  Cross-Reference: Wron,:ful use  of procese 
18. ,permination f,,,. ~ ~ i i ~ ~ ~  t o  p a y  ~~~t  ( see  Process,  T i t l e  I T ;  a r r e s t  o n  invalid 

a .  I n  Genera l  process see F a l s e  A r r ? n t  
11. T e n d e r ~ ~ r i o r  to J u d g m e n t  

I 

19. S o t i c e  o f  I n t e n t  to T e r m i n a t e  
I. Right of .\rtion nnd 1)rfenses 

P O ,  Condi t ion  of Prrlnises upon S u r -  , 1. S a r u r r  nn<l Essen t in l s  nf High t  of 

r e n d e r  
Action in Genera l3$  

21. Enib len len t s  
2 .  Vaird Process  
:I. P robab le  ('aus?::; 

VI. Kent8 4. Nai ice*  
22 .  1Lil:hts a n d  Liabil i t ies  i. Termina t iun  o f  l'l'opecurion* 
2 3 .  Lien  
24. Bonds  t o  Secure  R e n t  

I;. Principal 's  Liabil i ty 
i l ls t i tuteri  I,? .Agent 

fo r  Prosecu t ion  
of Enlployee 

'Digests  in t h i s  vo lume 



lo .  I n s t r u c t i o n s  
11 \'c,rrlict : ,n i l  .Irlilanlent 

;i I n  Genera l  
1 ,  Si?nlIl? Tools  

I:, SIC t l i ~ < l s  <,f  TT.<,l,l<, Itule.\ , ! n , l  O r t l ~ r . ,  
l i , .  \ \ ; l r . r i lng :1111l I n s t r i ~ ( ' t i n a  Si ' i ' \ ' , i l~ t  
1 7 .  . \ s s n u ~ l , t i ~ ~ n  o f  Kisk 
1, S ~ g l i g v n t  ( 8 1  \ \ ~ i l l f u l  A ,  I o f  ls'vilo\\ - 

Bi . r \ : l n t  
1 ' 8  i ' o n l ~ ' i l > u t o r )  SrCrllgt,nt.r of  Elr>llIo\.er 

I \  . P:rnplo> rr'. T . i a l ~ i l i t >  f o r  Empic>) ee's 
S e r l i r r n t  I n i o r s  of 'L'llirtl I'c'rwn t I,i- 
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MASTER AND SERVANT-Continued 
11. Etiect  of Appeal 
(:. Notice of Appeal 
d. Matters  Reviewable* 
i!. Harmless  a n d  Pre judic ia l  E r r o r  
f .  M a t t e r s  Kecessary to  Determina-  

t ion of Appeals* 
F. Disposition of Cause i n  S u p e n o r  

Court  
h Costs nnd Attorneys'  Fees  

MAYHEM 
( K O  digepts in th is  volume) 

MECHAXTCS' L I E N S  
( S o  digests in th is  volume)  

MONEY IiICC'EIVEU 
( N o  digests in th is  volunl r )  

J IOXOPOLIES 
Cross-Reference: In\ . :~li<li ty of s t a t u t e s  on 

grounn t h a t  they cveatr  monopolies or  
exclusive privileges see Consti tutional 
Lam B 12 

1. Construction a n d  Validity of s t a t u t e s  
Rela t ing  to Rlonopolies':: 

2. Agreements  a n d  Combinations Un- 
lawful 

3. R i g h t s  a n d  Remedies of I n t l i ~ i , l u a l s  
Affected* 

4 .  Prmxecution nncl Punishnleiir* 

MORTGAGES 
Cross-Reference: Cancellation for f r a u d  see 

Cancellation of I n s t r u m e n t s ;  mor tgagor  
m a s  not claim be t te rments  see Bet te r -  
mt-nts 9 3 ;  mortgaging  land  belonging 
to  e s t a t e  of decedent see Executors  a n d  
Adminis t ra tors  D 1 4 ;  mortgaging  lands  of 
i n f a n t  see Guardian  a n d  W a r d  5 1 6  

I. Naturo  of Conveyance of L a n d  t o  Srenre  
Debts  
1. I n  General  
2. Equi tab le  3 l o r t ~ a e e s  - - 

11. Rrcluisites a n d  Validity 
3. Par t ies*  
4. F o r m  a n d  Requisites 
5. Exrcut lon .  A c k n o m l e d g m t ~ ~ ~ l ,  a n d  

Probate  
6. Considerntion 
7 .  Delivery 

111. Constniction H I I ~  Operation 
8. Genera l  Rules  of Construclir,lt 
9. Par t ies  and  1)ellts Scrurrl i  

10. Proper ty  X o r t ~ n g e c l  
11. Conditions a n d  Covenants 
12, Registration,  Lien,  a n d  Priori t ies 
13. Appointment  a n d  Tenure  of Trus tee  

a.  I n  General* 
b. Substi tution of Trus tees  

14. Taxes  a n d  Assessments 
15.  Improvements  (Mor tgagor  m a y  not  

c la im be t te rments  see B e t t e r m e n t s  
B 31 

I V .  E h t a t m  a n d  Ihitieh of I ' a r t i e ~  t o  t h e  
I n s t r u m e n t  
1 ~ :  X o r t g a g o r  nnd Trus tors  
17.  Mor tgagets  a n d  l'estuin liue T r u s l r n l  
18. Trus tees  I 

I I O R T G A G E Y - - C O ~ ~ I ~ ~ ~ ~  
22. E(luitable Assignment a n d  Subroga-  

tion* 
VI. T r a n s f e r  of Mortgnged Proper ty  o r  of 

E q u i t y  of R e d e m p t i m  
23.  R i g h t s  a n d  Liabil i t ies of P a r t i e s  

upon Transfer  of Equi ty  
a .  Where  P u r c h t s e r  t a k e s  Subjec t  to  

n ~ h t  
b. W h e r e  P u r c h a s e r  Assumes t h e  

Debt 
2 4 .  Transfer  to by Mortgagee 
25. Acquisition of Tit le by Mortgagee 

Through T a s  For,?closure of P u r c h a s e  
f rom Thi rd  Person 

2 6 .  Estoppel 11y After Acquired Title 
\ 'II. Discharge  a n d  Cancellation 

2 7 .  P a v m e n t  a n d  Satisfaction 
28. ~ o r m ,  Methods,  ; ~ n d  Validity of 

Cancellation 
?9. R i g h t s  of P a r t i e s  upon T'oirl Cancel-  

lat ion 
\ 111. Forec losure  

30. R ~ c h t  to  Foreclos? nnd 1)rfenses 
a. I n  Genernl* 
b. Defaul t  in P a y m e n t  of Principal 

a n d / o r  interest* 
r .  Default  in P a y m e n t  of Taxes,  

Assessments,  c r  Insurance  
d. Usury 
e. Denial  of Amount  Clttirned itnrl 

Accounting* 
f. Agreements  to Deltty Fore- 

closure* 
g .  P a r t i e s  W h o  May Enjoin 1"ore- 

closure 
h .  12eceivership \Vherc Foreclnsrii'e 

is  Enjo ined  
:il. Foreclosure by Ar,tin~l 

a. Limi ta t ions  
b. Par t ies  
c. P leadings  a n d  Evidence 
d.  Decree a n d  Sale under  Order 

Foreclosure under Pov'er of Sale 
a .  Execution of Power  in General* 
b. Advertisement a n d  Notice* 
c. Conduct of S a l s  
d.  Continuance of Sa le  

Resales 
Confirmation of S r ~ l e  i ~ n d  Execution 
of Deed 

a .  In  General  
b. Enjo in ing  Consummat ion  

35. R i g h t  of Mortgage,?,  Trustee,  or Ces- 
tu i  to  Bid  in Propt?rty* 

36.  Deflciencv a n d  Perr:onal Liabil i tv* 
3 i .   isp position o r  Proceeds a n d  Sufplus  
38.  R i g h t s  of J u n i o r  L)ienors 
3 9 .  Attack  of Foreclosure ( I r regular i ty  

in foreclosure nroce,edines see-above) 
a .  P a r t i e s  ~ h ' o  M:ty Attack*'  
b. Grounds of A t t a c k  o ther  t h a n  I r -  

regular i ty  in Foreclosure P r o -  
ceedings* 

c. Waiver  of R i g h t  t o  A t t a c k  a n d  
ICstoppel* 

d.  IBlection between Action f o r  D a m -  
ages  a n d  Suit  t,, Se t  Aside 

e. Actions for  D a m a g e s  
f. Actions to  Set Aside* 
g. Innocent Purchasers  for  Value 

10. Agreements  to  Purchase  a t  Sale for 
Benefit of Mortgagor 

41. Fees  a n d  Costs 
V. Assignment of Mor tgage  or Deht  

1 9 .  Requisites a n d  Validity of Assign- ' 
m e n t  IX. Operation n n d  E r e c t  of Forec los~i re  

20. Par t ies  W h o  May P a s  Debt a n d  De- 4 2 .  Title of Purchaser  
m a n d  Assignment 43 .  Possi:ssion 

21. R i g h t s  of Par t ies  npon Assignment 4 4 .  Crops 
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MUNICIPAL CORPORATIONS 
Cross-Reference: Acquisition of property 

liy municipali t ies h j  :%dvcrse poss~ss ion  
see AdT.erse Possession B 1 0 ;  nlllnicillal 
cour ts  see Courts,  Tit le 11 

I .  Creation,  Al t r ra t ion ,  a n d  Existence 
1. Incorporation anrl ('l 'nrter 
2.  Ter r i tor ia l  Extent  allrl .Xnnesation 
3. Validity of Incorporation anil At tack  

of C h a r t e r  
4.  Dissolution 

11. Powers  n n d  F n n c t i u m  
5 .  I n  Genera l :  Legislntl!? Control and  

Supervision 
6. Distinction betireen Governmental  

a n d  Pr iva te  Pov'ers ( A s  affecting 
l iabil i ty for  tor t s  see hereunder  F 1 2 )  

i .  Governmental  P o n e r s *  
'i. P r i v a t e  Powers 

111. ( invernmrnt ,  ORIrerri, a n d  Agents 
! I .  F o r m s  of Government 

10. Meetings ancl lL'roceedings of (:o\ ern-  
ing Boards  

11. Officers and  Agents 
:I. Qualification. .Llryoint~llenr, anrl 

Tenure  
11 De F a c t o  Officers 
c. Duties a n d  Author i ty  
d. Civil Liabil i ty for Acts a n d  Omis- 

sions 
e. Criminal Resi?onsihiiity for  Acts 

or  Omissions 
f .  Discharge 

IV.  tort^ of J Iuni r ivnl  Cornorations 
12.  Exercise of Governmental  a n d  ('c?rp- 

ora te  Powers  in General  
1 3  Ilunicipali ty 's  lii-.;ponsibiiit? for Act* 

or  Omissions of Offlcers a n d  Agents  
1 4 .  Defects or Ol~s t r l t r t ions  in S t r i e l s  or  

Sidewalks* 
1 5 .  Defects or  Obs t rur t ions  in .'-\\.ern anif  

13rains 
117. In jur ies  to 1,ancl by S e \ \ e r a g t  S?s- 

tems* (Pollution of s t r e a m s  11)- indi-  
viduals sec W a t e r  ancl TVater Coursrs 
2 3 )  

1;. ( 'ondit ion and Use of r u b i i c  B u i l ~ l -  
ings or  Other  Public Places 

1s. Agpropriation of Pr i \ -a te  r a t e r  a n d  
Seweragr  Systems 

Y.  M i ~ n i c i ~ ~ a l  Cont rac ts  
19 .  Reouisites a n d  Villirlitr- 
20. Constructirill a n d  O~Ivratioll 
21. Assignment 
22. A t t a c k  of Valldlty 

V1. Conveyances a n d  Proper ty  
2 3 .  Purchase  of L a n d  by J l u n i c ~ p n l i t ?  
? 4 .  Sa l r  of I ,and t o  Municipality 
25.  Title a n d  R i g h t s  in Public Property 

1.11. Muniripal  Frnncliisefi 
?li. Grant ing  a n d  Execut ing  
2;. Jloditication of Franchis r  I'olitl-act 
2 8 .  Assignment 
29. Revocation 

\ 111. Public I m l ~ r o v e m e n t s  
30. P o ~ v e r  to Mahe Improvements  
31. Peti t ion,  Hear ings ,  n n l l  I'rr.iill?inar? 

Procedure 
32. Amount  a n d  I.?! ? i , f  A s ~ e ~ s n l r n t s  
33. Validity, Objections to,  a n d  Appeal 

f rom Assessments 
31. N a t u r e  of Lien,  Priori t ies.  a n d  E n -  

forcement  
35,  Curat ive  A r t s  of Legislature* 

I X .  Police Powers  a n d  Regulation 
36. S a t u s e  iin(1 E ~ t e n t  of - \ l u n i ~ i u a I  

Police ['on-cr in General': 

~ I U S I C I P A I J  CORPORATIONS-Continued 
37 .  Zoning Ordinances a n d  Building P e r -  

llllts* 
35. Regulations Rela t ing  to  Public 

Morals - -  -~~ 

39. Regulations Rela t ing  to Public Safety 
a n d  H e a l t h  

40. Violation a n d  Enforcement  of Police 
Reeula t ions  (Enio in ina  enforcement 
of ord inance  see In junct ions  § 9 )  

X. Fisca l  Management  a n d  Debt (Validity 
of taxes see Taxat ion)  
41. Municipal Charges  ancl Expenses 
42.  Levy a n d  Collection of Taxes 
43 .  Sinking F u n < l s  a n < l  Application of 

Revenue 
4 4 .  Bonds  a n d  Xotes 
4 5 .  R i g h t s  a n d  Remedies of Tas lmyer  

XI. Claims n n d  Actions aga ins t  VuniripaI 
Corporations 
4 6 .  A-otice anrl Pil ing of (C'laim 
47. Limitation of .Lctions 
48 .  Par t ies  a n d  Process 
4 9 .  Proceedings anrl J t ~ d g ~ n e n t  

XEGLIGEXCE 
Cross-Referrnee: Scgl igence  of employrr  

see X a s t e r  a n d  Servant ,  of power com- 
panies see Elec t r ic i t> ,  of manufac turers  
or  processers of food see Food, of munic- 
ipal  corporations see 3Iunicipal Corpora- 
tions, of railroad companies see Rail-  
roa<l-,  of car r le rs  see Carr ie rs :  negli- 
gence in operation of \ ~ r h i c l e s  see Auto- 
r n o b i l ~ s  

I. . l r t s  a n d  Omissions Consti tuting Zlegli- 
g e n r e  
I .  In Genrral  
2. Su<ldt,n Peril  ,11111 I2irlrrgrncles 
3. Dangerous Subst;~nceh, -\1:1chiner?. 

a n d  Ins t~ .u l~ l+ 'n ta l l t ies  
4 .  Condition an<l t - s e  r 8 C  Lands  a n d  

Buildings (Respective liabilities of 
lessor a n d  iepsee see  Landlord a n d  
Tenant  6 11: gollution of s t r e a m  b\ 
municigali t ies see Zitinicipal Corpora- 
t ions 5 16,  by indir-iriuais see W a t e r s  
:tnd Ti-ater Coursrs 1 31 

.+ Jn General  
h. In \  itees a n d  Llreilh--er 
c. Trespassers 
d. At t rac t ive  Xuisnnce* 

11. Proximate  Causr  
.5. I n  General  
6 .  ('oncurrent Segllgen, 'e 
7 .  In tervening  Segl igeuce  
X.  P r i m a r y  ancl Secondar) I , i a l ~ ~ i ~ t y  
9. A n t i c i ~ a t i o n  of I n i u r ?  

10. L a s t  Clear ('hance* 

1V. Actions 
1 3 .  P a r t i e s  ( R i g h t  of defendant  to  have  

o thers  m a d e  partips :IS Jo in t  tor t -  
feasors  under  contrihtltiun s t a t u t e  see 
Tor ts  B 6 )  

16. ~ l e a d i n g s : ~  
li. Burden  of Proof 
1 5 .  Cornpttt 'nry .lnil Itelel-ancy of Evi -  

dencb 
19.  Sufficiency of Evidence a n d  Nonsuit  

a .  On Issue of Negligence 
13. On Tssur of Contributory X7egli- 

aence* 
c Hes Igsa  Loqui tur  

*Digests in th is  \-olulne 
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SEGIJIGES('E-Continuer1 
P O .  Instructions* 
21. Tssues a n d  Yerclict 
22 .  J u d g m e n t  

\.. Criminal  or  C n l l ~ a h l e  Negliyenre ( I n  
driving see Automobiles. Title V I I )  
2 3 .  Definition of ('ulpahle S r g l i g e n r e  
24. In tervening  Negligence 
2:. Contributory Negligenre 
2 6 .  Prosecutions 

S U I S A N C E  
A b n t t m e n t  of Nuisances see I n j u ~ ~ r t i o n s  3 

( S O  digests in th is  volume) 

P A R E K T  Ah*D CHILLI 
Croxx-Refermre: Adoption. set. Adoption; 

bustardy proceedings see l i a s t a r d s ;  
g u t ~ r ~ i i a n s h i p  of minors  see Guardian  
rind ]Yard: family c a r  doctrine nee Auto- 
mol>iies $ 2 5 :  contrRcts a n d  tor t s  of 
i n f a n t s  see Infants .  

1. T h e  Relation 
1. I n  General  
2 .  Proof of Relationship an11 Presump-  

tion of Pa tern i ty*  
11. Civil Right8  a n d  Liabil i t ies of I'arent 

t o  Child 
3. Jn  General  
4 .  Custocly* (Awnrding  custody upon 

di\'orce of parents  see Divorri., Title 
I V ;  availabil i ty of habeas  corpus to  
de termine  r i g h t  to ~us to11y scr, 
Habeas  Corpus E. 3 ) 

5. s u p p o r t *  
111. Kightk a n d  1.iehilities of Parent  t o  

Thin1  I'erwons 
t i .  D t ~ b t s  of Child 
7 .  Tor ts  of Child 
b .  In jur ies  to  Child 

IV. l ' r o s e r n t i o n ~  f o r  dbanclonmer~t  (Civil 
actions for suppor t  see supra  8 5 1  
R .  N;tture anll Elrlnenta of t h e  Offense 

10 .  Dffenses 
11. Jurisdiction 
1 2 ,  lnri ir tment 
13. I '<rmpetrn(,? xnd Heie \nnr> o f  Xvi- 

dence* 
1 4 .  Sumcir,n<,? <,f E v i d e n c ~  
16. Instructions 
16. J u d g m e n t  
l i .  llu<lilir:ition o f  .Jutlgmrnt 

PARTIES-Continued 
111. Interp leaders  

6. R i g h t  t o  P a y  Sum into Court a n d  
In terp lead  

i. Operation a n d  Effect 
I\'. Intervener8 (Burden  of urnof see Evi- 

dence 8 9; intervtaners in a t t a c h m e n t  
see A t t a c h m e n t  8 2 0 )  
S .  Right  to  Intervene and  Claim Prop-  

e r ty*  
!I. Time \Yithin Whir11 Intervention 

I t a s  he Allowed 

I 'ARTi'FIOS 
( 'rorsh-Rrfrrmre: Title and  n g h t a  of ten-  

a n t s  in common o t h e r  t h a n  r ight  of p a r -  
tition see Tenant?  in ( 'nmmnn 

I. R i g h t  t o  Par t i t ion  
I .  In  General* 
'? Waiver  of Right  a n < \  Agreements R e -  

la t ing  Thereto* 
3 .  Improvements  a n d  Charges  

11. Par t i t ion  by . \ r t io r~  
1. Pnr t ies  an(1 t'rocetlure'!: 
6.  Hear ings  a n d  Desrees 
ti. Sale ancl ( ' o n f i r r a t i o n  
7 .  Claims of Thi rd  :?errons 
8 .  Effert  of Par t i t ion  

111. Par t i t ion  11s Acts  of t h e  Par t ies  
9. Paro l  Par t i t ions  

10. Parti t ion 1,s Exctinnge of D ~ e c l s  
11. Operation a n d  Eflect  

PARTSEIISHII '  
( S o  digests in thin v ~ ~ l u i n e ,  

P A K T T  1j.ALI.S 
( S o  digest? in .his  volume^ 

PAI'I\IF:ST 
I. P m m e n t  ancl D i s r l ~ : ~ r y r  of Ohligations 

i n  General  
1. ~ e i a l  Tender  
2.  P a y m e n t  by Xotr. or  ('llrck 
3. P a y m e n t  to Collert ing Agent 
4 .  P a v m e n t  of C l a i ~ n s  xeainxt Cretiltor 
5 .  P a y m e n t  in Proper ty  or  Rlerrhandisr 
t i .  Creditor's R i g h t  to Apply Funds  Due 

Debtor to  t h e  Debt 
11, dl)plication of P a p n ~ e n t  

7. Direction of Appl:cation by Debtor 
8. Fa i lure  of Debtor to Dir rc t  Appl ic ;~ .  

tion a n d  by Rul r  of I.nw or  11) 
Creditor 

111. E r i d e n r r  uncl I'rool' of I'ayment 
8. Rurclrn of  1'1'oof 

1 0 .  Receipts a n d  Canceled Checks, vtc.* 
11. Sufficiency of Evi lenc , .  of i ';iyment 
12. Issues a n d  Terdi r l  

part ies in p4rticular ac t ions  see Cont rac ts  
S 19. F e g l l ~ e n r e  j 1 5 ,  Fraudulent  , 'on- 1 P E N A L T I E S  

Yeyanres R. a n d  par t icu lar  t i t lps of I 
( S o  (ligests in tiiis \ i ~ l u l n e i  

actions:  join(1er rrf defendants  in crini-  ; 
inttl Lrosecutions SP? Indi r t lnent  $ 6 :  1 P E R J U I I Y  
pnrties xncl r~ffen.;es s ~ c  Criniinal i,;r\l. 8 ( S o  digests in tmiis \ o I u i l l e ~  
Title I l l .  ;in,l ~ > . l r t i r l i l ; ~ r  title,.; of crinles 

i I 'HTRICIASS ASLI  SCRGEOSS 
I. Par t ies  Plaintiff a n d  all ied ~rm,ft,ssions ~. 

1. Se,:essary Fartiex ( 'mss-Reference: S u r s i , s  see Hospitals.  Tit ie 
2.  I'rclper l 'arties* 11'; c o ~ n m u n i c a t i o n s  betxveen ],hysician 

11. l'nrties I ) r f e n c l a ~ ~ t  ( U e m u r r e r  for  Inis- dn11 uatient priviiegr ci spr. Eviclent.r. \c 1 4 .  
ioinder o f  pnrtic,s ar\,i <.;ril?;es %,., 1'ip:~,1. ' ~ ' r in1in t%l  I>>L\Y 3 9 h  
ings O. l t i )  1. 1,irrnhiny nnd S u p e r ~ i s i o ~ ~  
3. Xccess:\rs Partiw:: .  1 .  \.i~iiclity Nrgulntory St;rtute.;:% 
4.  Prnper  I'xrties 2. Appointment,  Qualificatio~>. nlicl 
,.t. . J n i n ~ l c ~ ~  o f  A d ~ l l t i ~ ~ n ~ ~ I  I':~rticw+: D ~ ~ t i e s  nf S t a t ?  En7rrIr 
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I'HYSITI.-\SS A N D  SCRGEONS-Continued 
3 Persons  E n t l t l e d  to Appl?  fo r  

L i c r n s e  
I .  1 i s a m i n ; ~ t i o n  a n d  I ssuance  of License* 
5 ,  Revoca t ion  of L icense  
t i .  l 'ractic,. of H e a l i n g  A r t s  R e ~ i u i r i n g  

License 
; E s p i r a t l o n ,  Krne \va l ,  anil  P.eissuanc? 

of License* 
S. P rosecu t ion  a n d  P u n i s h m e n t  f o r  

P r a c t i c i n g  n i t h n u t  T,icrnse 

11. E m u l n ~ m r n t  a n d  Crea t ion  of t h e  Ke-  -. . 
I a t i o n s h i l ~  a n d  Comllensation 
9 Employnivn t  I,? P a t i e n t  

1 0 .  E r n p l o y m t n t  hy T h i r d  l ' e r s o l l ~  
11. E m u l o v m e n t  of Consu l tan t s  . . 
12. 1)ischarge ;,nil Termina t ion  o f  E n i -  

ployrnent  
la .  l 'onil)ens.~tion :!nrl Remedies  o f  Ph:? 

sician 
I l l .  Dut ies  a n d  J.inhilitie5 t u  P a t i e n t  

14. Vis i t ing  a n d  At ten t ion  to P a t i e n t s  
1.5. Malprac t ice  

a .  I n  Genera l  
1,. K n o w l e d r e  a n d  Skill Required" 
c. Applicat ion a n d  Use of K n o w -  

e d g e  an11 Skil l  
d .  Competency  an(1 Kelrv:lncy of 

Evidence  in Actions fo r  3T;llprac- 
t ice* 

e.  Sufficiency of Evidence  in Actions 
f o r  l l a l p r a c t i c e  

f  Issues. Verl l ict ,  a n d  J u d g m e n t  
s Esrt,nuel anil  ltele.?.r i ~ f  Liahil-  

, I >  :: 

P I L O T S  
( N o  d iges t s  in t h i s  vu lume)  

P L E A D I S G S  

Cross -Referenre :  P l e a d i n g s  in p a r t i c u l a r  
ac t ions  o r  by p a r t i c u l a r  persons  see p a r -  
t i cu la r  tit1c.s of ac t ions  a n d  E x e c u t o r s  
anil A~lmin i . ; t rn to rs .  Tnsane Persons ,  I n -  
f ; i n t s ;  ])leiis in abatement set. A b a t e m e n t  
;!nd ILevlval $ 17, l ' r i m ~ n ~ ~ l  La\v 3 2 0  

I. Compla in t  
1. F i l i n ~  an i l  S r r v i c r  
.'. ~ n i n < i e r  of Causes  
:i ( .ontents  a n d  S ta tc rnen t  of Cause  

;i St ; i t en ien t  of C';~il-e in Genc,ral': 
11 . \n t~v ip ; i t lon  of Defenses 

4 V e r ~ f i c a t j n ~ i  
5. P r a y e r  f o r  I t e l i i ~ f *  

11. A n s w e r  
6.  Defenses in Genet.;rl. E'uml. :ind 

Conten ts  
7 .  l l n t t t l - s  in T r d v r r s e  cir D m i a l  
8. J l a t t i , r s  in l 'orlfrssinn xnd  A i o i ~ 1 , ~ n t . e  
9. Di la to ry  P l e a s  

10 .  Counterclaims,  St.t-Offs. ;$nil ( ' ross 
Compla in t s*  

11. Verif icat ion 

111. Reply  a n d  Subsequent  l'leaclin%s 
12 .  Oitice a n d  Scope 
1 3 .  F o r m  nn<l ('ontents 

PLEADINGS-Continued 

V. A m e n d m e n t  of P l e a d i n g s  
21. A m e n d m e n t  hefore  T r i a l  
2 2 .  A m e n d m e n t  d u r i n g  Tr ia l*  
2 3 .  A m e n d m e n t  a f t e r  J u d g m e n t s  Sus ta in -  

i n g  D e m u r r e r *  
\'I. Issnes.  Proof ,  a n d  Var iance  

2 4 .  In Genera l :  Al lega t ion  wi thout  
Proof.  Proof  \vi thout  Al leaa t ion  

2 5 .  Questions a n d  I ssues  Raist'll by 
P lead ings  

2 6 .  Variance b t ' t ~ e r n  Allegation a n d  
Proof*  

VII.  Motiona H e l a t i n g  t o  P lead ings  (>lo- 
t ions a f t e r  verd ic t  see Trial ,  T i t l e  X )  
?i. Not ions  f o r  Bill of P a r t i c u l a r s  o r  

t h a t  Al lega t ions  he l l a d e  More Drfi- 
nl te  a n d  Cer ta in  

? S .  JIot ions fo r  J u d g m e n t  on t h e  I ' l r ad-  
ings* 

29. Motions t o  S t r i k e  Out*  
\ ' I I I .  Defec t s  a n d  W a i v e r  

30 TTairer of Defcr, ts  
31. Aider  by 1-errlict or  Jucigrnenl 

I 'J.EU(+ES 
Cross-Reference:  f'leclges 1 1 )  banks  t o  se -  

cure  depos i t s  see R a n k s  a n d  B a n k i n g  
7d :  p l r< l r t ' s  tr, ),;ink to s c r u r e  loans  see 

R a n k s  a n d  I4,inklng !I, r i g h t  of p ledgee  
of no te  t o  main tn ln  ac t ion  thereon  see 
Bil ls  anci Scites 6 21 

( S o  i l igests  in th i s  \ o l u m e )  

f'R1N('ll'AT, A S D  A G E S T  
( ' ross-Referenre:  B r o k e r s  sev Urokt:rs: in -  

surance  a g e n t s  s r e  l n s u r a n c r .  T i t l e  T I T  

I .  T h e  Rela t ion  
1. Dist inction l ietI \een T h i s  drill 10ther 

R e l a t ~ o n s h i p s  
2.  Crea t ion  ancl E s i s t r n c e  
3. Represen ta t ion  r,f T w o  P a r t l e s  11s 

Agent  
4 .  Termina t ion  of t h e  Re la t ionsh ip  

11. M u t u a l  R i g h t s ,  I)uties, a n d  Liabilitiek 
5 .  Execu t ion  of Agency 
t i .  Comnensa t ion  of .-\rent 

I l l .  R i g h t s  a n d  1.iabilities a s  t o  T h i r d  P e r -  
sonk (Pr inc ipa l ' s  l iabil i ty f o r  neg l igen t  
d r iv ing  of a g e n t  see .\utornobiles 5 2 4 )  
7 .  Evi<lence a n d  f ' r r~< , f  nf Agenc) 
S.  Po\\-ers a n d  A u t h u r i t y  of Agent  ( O f  

corpora te  agerlrs  qer Corpora t ions  
$ ? O .  H a n k s  : m d  13unking d 6 .  Muni r -  
ipal  ( 'oryorat ions $ 11c.: l iabil i ty of 
p r in r ipa l  f o r  \ i r o n g f n l  a c t s  of :%gent 
s re  h r r < ~ u n i l r r  $ 10 1 

!I. S o t i r e  xni i  l i n ~ ~ ~ v l e ~ l g e  uf Agent':' ( I n -  
sur,ilrec a g ~ n r r  set= In i l l rance  $ 11) 

10. IYrongfui  Art,< ~ u f  . \ gen t  ( R u l e  th:rt 
w h ? r e  one  of t\\.o innocfxn t  p a r t i e s  
m u s t  suf f r r  loss i t  m u s t  be liorn by 
person first rel3osing ionii i lcnr? in 
\vrongiloer see E s t o ~ p r l  $ i;el 

11. Cntlisclosed Agent 1 

1V. n e m u r r c r  
14. Tu Jurisdict ion of t h e  Cour t  l 'RIS( '1PAL A S D  S U R E T Y  

1 5 .  F o r  F a i l u r e  of Compla in t  t o  S t a t e  Crnsk-Reference:  C o n t r ; ~ < , t s  t o  m a k e  good 
Cause  of Act ion  1 loss nf c i a m a g (  *ust:>ine<l by . ~ c t s  of 

16. F o r  Rlisjoinder of P a r t i e s  a n d  Causes  o t h e r s  ;is ~ i r l l  as ] , a r ty  in<lenlniiiecl see 
1;. S t a t i . m r n t  of Grounds ,  Fonn, nnil Tn,lemnlty;  ( . ~ n t r ~ < , t i  t ( ,  miike good lo-? 

Requisi tes* or O:irriagi~ sust;iinc,l 11, a c t s  of princip;ll 
I s  Defec t s  A p p e a r i n g  o n  F a c e  of P l e a d -  clcbtor hut  not  t h i r d  persons see Guiir- 

i n g  a n d  S p e a k i n g  ~ e m u r r e r s *  1 : ~ n t :  : bonds  of execu tors  a n d  a d m i n i s t r a -  
I!, T i m e  of F i l ing  D e m u r r e r  a n d  TVaiier ' tor.: see E x e c i ~ t i ~ r s  ;rn<I A d m i n i s t r a t o r s ;  

of R i g h t  t o  D e m u r *  honil.; of ~ . u n r i l i ; r n . ;  .ee Quxrc1i:in a n d  
2 n .  Oflice nnil Effect  of D e m u r r e r *  n - a r d  

*Digests  in t h i s  volume. 
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P R I S C I P A L  AND SURETY-Continued 
I. E s e r u t i o n ,  Requisites,  n n d  \'illidity of 

Sure ty  Bond* 
1. In  General  
2. Execution 
3. F o r m  ancl c'onti.nts in Oenernl 
4. S tu tu tory  I'rovisions 

11. C o n a t n ~ r t i o n .  Operation.  a n d  Effert  
2 ,  13onds o f  l 'ul~li(, (7fficers :~nrl Agents 

a .  I n  General* 
b. llene\v.rls a n ~ 1  Srlbseqiirnt JJonds 

G .  E3onds of I'rivatr r i l ,  Corpoi':'te Om- 
cers an11 Agents  

7 .  I londs  f o r  t 'uhlic t'onstruction 
8. Elonils for  Pr ivnt r  ( 'onstrurt ion 

111. S n t i s f : l r t i o ~ ~ ,  C'nnrellntion. nncl n i +  
c h a r g e  of Sure ty  
!I. Coml,l'omise anll  Se t t lement  

1 0 ,  Notice :inti C a n c ~ ~ l l a t i o n  under  Terms 
of tht-  Cont rar t  

11. I 'ayment ant1 Uircharge  of Sure ty  
12. Waiver  a n d  Discharge of Surety 

I\'. Kights  a n d  Hrmrclies nf Surety 
1 3  As t o  Creditor 
14. As  to  Pr inc ipa l  
15. As to  Cosecuritr  

V. Artiona on Bonds  
16. Frovisions of tlic. i 'ontract  : is to  

Time of h'otice a n d  Claim 
17. Par t ies  a n d  Pleadings  
18, Competency of J u d g m e n t  aga ins t  

1'rincip:Ll in Establishing Liabil i ty of 
Sure ty  

19. Issues, Verdict .  :In11 J u d g m e n t  
20. S u m m a r y  Proceediilps on Tinnds 

PROCIsCSS 
Cross-Hvference: 1Vairi.r of process by 

genera l  appearance  S V F  . ippearance 8 21. 
I. h'ntore nnd \ - s l id i t s  

1. F o r m s  a n d  Requisites 
2.  I s suance  
3. Defecti j-e Process a n d  Amendment*  

11. S e r l i r e  of Process (Service in actions 
aga ins t  i n f a n t s  see I n f a n t s  D 1 3 ;  in 
l u n a c r  inquisit ions see Insane  Persons 
s 2 )  " -, 
4. Pvrsonal Service 

a .  On Indiv iduals  
11.  On Domestic Corporations 

5 .  Service by Publication 
t i .  Service by Publication ancl A t t a c h -  

m e n t  
7 .  Service on Foreign Corporations by 

Service of Secre tary  of S t a t e  
8. Service on Foreign Insurance  Com- 

panies by Service on InsurRnce Com- 
missioner 

A .  Service on F r a t e r n a l  Associations 
10 Service on xonresiAent Automobile 

Owners* 
11. Proof of Service 
12. Defective Service 

111. W a r r a n t s  a n d  Cr iminal  Process (Arres t  
see Arres t )  
13. Requisites a n d  Tal id i ty  
11. I ssuance  

I \ .  Abuse of Procees (Prosecutions insti-  
tu ted  wi thout  probable cause a n d  wi th  
malice see Malicious Prosecut ion;  a r res t  
on void process see False Impr isonment)  
15 .  N a t u r e  a n d  Essent ia l s  of Right  of 

Action 
16. Actions 

I'l-T3LIC O F F J P E R S  
('ross-Heference: Include m a t t e r s  re la t ing  

to  public omces g e n l r a l i y ;  county omcern 
see Counties. Tit le 11; municipal omcers 
see 3Iunicipal Cor l~ora t ions ,  Tit le 111; 
~ l e c t i o n  of ofncers see Elections:  p a r -  
t icular omces see Regis te r  of Deeds, 
Clerks of Court. Sheriffs,  At torney-  
G e n ~ r n l ,  etc.  

[ S o  digests in th is  volumr)  

1 QUIETING T I T L E  
1x0 digests in th is  v o l u m i ~  

QUO nrAl2RANTO 
1. S : i t u r e  a n d  Groilnds of Rerncd?:': 
2 .  Proceedings 

RA1LX83ADS 
Cross-Reference: As  common car r ie rs  see 

Carr ie rs ;  Federa l  IDmployers' Liabil i ty 
Act see 3Iaster und Servant ,  Tit le T. 

I. Rights in a n d  R e ~ u l n t i n n  of I ' rol~erty 
a n d  Facil i t ies 
1. Stations 
2 .  R i g h t s  of W a y  
3. Rolling Stock 
4.  Sales, Leases,  ancl Conir;ictz 

11. Operation 
5 .  Duty  to  Opera te  
G .  S ta tu tory  a n d  Municipal R e g u l a t i o ~ l s  

a s  t o  Speed a n d  IYarnings 
7 .  Sta tu tory  a n d  h!unicipal Regulation 

of Crossings a n d  Underpasses 
8. Accidents to  T r a i n s  
8. Accidents a t  Cro:islngs* 

10. In jur ies  to  I'ersons on or  Near  
Track* 

11. A(!cidents a t  Untlerpasses::: 
12. Fires  
13. Companies Liable 
14. Par t ies  a n d  Process 

R A P E  
[ S o  digests in this voluinr) 

RIO'P 
( S o  digests in this volume) 

R E C E I Y E R S  
('rose-Keferences: R e c e i v ~ r s h i p  of insolvent 

corporations see (:orporations, Tit le V I ;  
receivc?rship f o r  inso l r rn t  banking  corpo- 
rations see B a n k s  a n d  l janking ,  Tit le 
IT-; r igh t  of receivpr to  appeal  see A p -  
peal :rind E r r o r  g 3 ;  receivership for  
mor tgaged property pending foreclosure 
see Mortgages 30g 

1. Receivership t o  Preserve  Proper ty  Pend-  
i n g  1,i t iyntlon o r  t o  Apply Proper ty  t o  
Slleciflc J u d g m e n t  
1. X a t u r e  a n d  Grounds of t h e  Remedy*' 
2 .  Proceedings a n d  Appoin tment  of Re-  

ceiver 
3. Right  of Debtor 1.0 Execute  Bond to  

Prevent  Receivership 
4 .  Powers a n d  Dutiems of Receiver 
6 .  Execution of O r d t m  
ti. Accounting,  Se t t lement ,  a n d  Commis- 

sions 
11. Receivership of Insnlvents  

7 .  K a t u r e  a n d  Grounds  of t h e  Remedy 
8. Proceedings a n d  f w p o i n t m e n t  of R e -  

ceiver 
9. Title a n d  Possession of Proper ty  

10. Management  a n d  Operation of P r o p -  
e r t y  P R O F A S E  LAXGUAGE ~ 

( N o  digests in t h i s  volume) , 11. ~ a i e s  a n d  Conveymces  

'Digests in th is  volume. 
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12 .  Claims 
a.  F i l ing  a n d  Proof of Claims 
I,. Claims Valid aga ins t  Receiver 
c. Priori t ies 

1 3  Actions 
11. (Posts a n d  Charges  of Receivership 
15. Accounting a n d  Compensation 
I t : .  1,iahilities on Receivership Bonds  

RECEIVING STOLEN GOODS 
( N o  digests in t h i s  volume) 

R E F E R E S C E  

1. S n t n r e  a n d  Grounds  of t h e  Kemrcl? 
1 .  Toluntnry  Reference 
3. Comgulsory Reference 
3. P ~ P I I ~  in I3ar 
4. E f f e c t  of Reference 

11. Proceedings I ~ e f o r e  Referee  
5 .  Kotice a n d  Hear ings  
fi. Evidencc 
7.  rtegort  
X Excegtions and  Preservation of 

Grounds of Review 

111. Review of R e t ~ o r t  u n d e r  Consent R e f -  
e rence  
9 Duties a n d  Pomers of Court  in Gen- 

?ral  
10. Se t t ing  Aside a n d  Rereference 
I1 Remand for Additional F indings  
12. , \f l irm:~nce a n d  Rfodification a n d  

Amrmance  

I V .  Tria l  upon E\cei , t ions uncler Compul- 
s o w  Reference  
13. R i g h t  t o  J u r y  Trial  
14. Questions of L a v  a n d  of F a c t  
15. In t roduct ion  of Proceedings before 

l iefert  e 
16. Competency of Evidence Alillnile 

Proceedings 
1 7 .  Vwdic t  a n d  J u d g m e n t  

V. Costs nncl Commissions 
IS. I t e m s  of Cost, Amount ,  and  Xllo\v- 

ance  
19. Commissions of Referee  
2 0 .  Taxing  of c!osts a n d  Persons Liable 

K E F O R X A T I O N  O F  IiYSTRUAIEXTS 
C m s s - R c f r r m r e :  Cancellation of ins t ru-  

ments  f o r  f r a u d  set. Cancellation of I n -  
s t r u m e n t s :  reform;ition of insur:lncc con- 
t r a c t s  see Insurance  k 15 

1. S : ~ t u r v  ;1nd Grounds of R i g h t  of Action 
1 .  I n  Genenil  
2 .  Zlistnlic Induced b>- F r a u d  
.:. JIi i tual  Mistake 
4 .  Mistake of Draf t sman* 
5 .  Dcfenhc's :,nil TYai\.er of Right  to  

REMOVAL O F  CAUSES 

I. N a t u r e  a n d  Grounds of R i g h t  to Ro- 
m o r u l  
1. Nature  of R i g h t  a n d  Sta tu tory  P r o -  

visions in General  
2 .  Actions a n d  Proceedings Removable 
3. D i r r r s e  Citizenship in General  
4. Separable Controversy a n d  F r a u d u -  

len t  Jo inder  i.:, 
a .  Determination of whether  Con- 

troversy is  Senarable* 
11. ~ e t e r m i n n t i o n  of Issue of F r a u d -  

ulent Jo inder*  
5. Jurisdictional Amount  

TI. Effert  of R e m o r n l  nnd  Subsequent Pro-  
ceedings 
8. Effect of Removal in General  
7. R e m a n d  a n d  Sul,seyuent Procpedings 

in  S t a t e  Court  

R O B B E R Y  
( S o  digests in th is  volume) 

SALES 
Cross-Keferrnre:  Condition.~l sales see 

Chat te l  l lo r tgagi -s  a n d  Cunditional Sales:  
s a l w  of fertilizer see Agriculture,  Tit le 
111; sa l< ,s  of nutomobile? a n d  warrant ics  
a n d  m a n u f a c t u r e r  a n d  distributor see 
 automobile^, Tit le I1  

r. Reqnisites a n d  Validity 
1 .  I'arties 
2. Axreemcnt  
3.  ons side ration 
1. ModlAcation an<l Itescission 

11. P r r f o r m e n c e  o r  Drench 
5. Tit le a n d  Possession of Scller 
t i .  Condition a n d  Quality of Goods and  

R i g h t  of Buyer  to  l tpiect  
7 .  P a y m e n t  of IJurchasr~ Price 
8. Ureach  by One P a r l y  a s  Ercns inf :  

I 'erformance o r  Tender  bv t h e  o t h e r  

111. Construction nncl O ~ ~ e r n t i n n  of Contract  
9. Geneml Rules  of ('onstruction 

1 0 .  Tinic a n d  Place  of Per formance  
11. 'l'ransfizr of Title as I3etmren t h e  

Par t ics  
I ? .  l t igh ts  and  Remedies of Thiril P e r -  

sons 
I\-. Warrnnt ies  

13. Cont rac t  I ' rovis~uns as to S o t i c r  a n d  
R e t u r n  of Defective l'.lrt 

14. Express  TVarranties 
15. Implied W a r r a n t i e s  
1G. Warrant ies  in S:lle h y  Sample  
1 7 .  Par t ies  to  Warrant ies :  ~ l a n l l f a c t i ~ r e r ,  

Retailer ,  a n d  liil\ cr 

V. Remedies  of Seller 
18. Stogpxat,  in Tr :~ns i t , l  

Reformat ion  
I 19. Action for  Purchxse  l ,r i?e 

11. Prnreer l inw uncl Relief 
20 .  Action for  Recovery of Goods  
2 1 .  Action for D a m a g e  f o r  Loss of Profit 

ti.  Par t ics  23 .  Rpaalt: a n ~ l  Action f o r  Difference in 
7 .  I'lendings C'ontrnct l'rire a n d  Sale Price, 
X.  Burden  of f roof::: 
9. ~ ~ ~ ~ , ~ t ~ ~ ~ ~  nnil  Kele\-,incy of Evi- , V1. Remedies Of 

(lence* , 23. Recovery of Purchase  Price 
10. Sutllciency of Evidence* Actions f o r  I3rrnch of Contract  

11. Issues a n d  Verdict  Actions o r  ( 'ountcrclaims for Hreach  

I ? .  J u l i ~ m r u t  a n d  Relief a s  Eetween 
of TVarranty:X 

Original l 'art ies 
1 :  ~ i t l ~ ,  ~ i ~ l ~ t s ,  a n d  Rrmr.dies of Thi rd  ~ SCHOO1,S 

I'ersons* I. I'rivato Schools 
1 .  Es lah l l shment  a n d  Oileration 

R E G I S T E R S  O F  D E E D S  I 2 Tuit lon a n d  Fees  a n d  Accommo- 
i x o  digests in th is  v o l u m ~ )  dations* 

*Digests in th is  ~ o l u m e  



SCHOO1,S-('on t inu?,]  
11. 1'11l)lic. S r l ~ o o l s  

'\ Si,hool  1 ) i s t r i c . t ~  
::. E s t a l ~ l i s h n ~ t n t ,  I ' : n l n r s e ~ n ( ~ n t .  ;in<. 

Conwl i i l a t ion  
1. S p r c i a l  ( ' h a r t e r  L)is t~, ic , ts  
j. Spec ia l  T a x  D i s t r i c t s  

11. Gctvernlnvnr ;rnd Officers 
(2 S t a t e  Su1,crvision ; ind  ('r,ntrrli 
7 .  ( ' oun ty  I3oards a n d  S u p e r i n t e n -  

l l en t s  
d .  Uistr . i<, t  Uoarcls ; ~ n d  O m c e r r  

c'. D u t y  iin<l Autho l ' i t y  t o  l l a i n t a i n  
Sctll>ni* 

! I .  In G e n e r a l *  
1 0 .  i < r q u i r t ~ r n e n t  t h a t  a t  I . eas t  O n r  

Sciiool i ~ u  . \ l ; r intained in  I3arh 
1)intrict 

11. I<in(lc>rgart tn . ;  
I ? .  H i g h  Schoo l s  
13 J u n i o r  Volic,ges 

11. Schoo l  P r o p e r t y  
14. Select ion u f  Schoul  Sitc.s 
1 :I. I j e e d s  a n < l  Corlvt.ynnt es 
lti.  T i t l e  t o  l'rolrt'rty 

1,:. t ' o n t r ; ~ < t s  :lnd S u ] > p I i ~ b  
I;. l'<jrrn iiriti I < t ~ ~ ~ l i s i t r s  o f  i'011- 

110. l < r q u i r r m < , n t  tha't I t r m s  T ~ E  
I  : u ( lg~ ' t e r l  

21. , \? t ions , 1 1 1  ~ ' o n t r ~ i t l s  
1, '  T,,;1, hers ~ l l l < l  I~:l,,~ll,,> e, b ., ,, 

- ,  I l t i n  . \ l , i ,ointrnent ,  ;rl\cl 
T e n u r e  

2 3 .  C'oml~ensa t iuu  
(: S ~ ~ I I O O I  B u d a t ~ t s  a r ~ i l  S t : i t< ,  Aid  

2 4 .  .\l;lkinr: o u t  nn<l  Buhmission o f  
I311,lget 

115. I?rvis i , ln  a n d  Aclrrption 
?t i .  17ortn a n d  C o n t e n t s  of B u d r e t  
2 i .  St:itp Aitl 

H. I " i w ; ~ l  ; \ l n n a g r n i r n t  ;rnd D e b t  (Cons t i -  
t u t i< ln&l i  I < r y u i r e r n e n t s  a n d  Iliestric~. 
t h n s  o n  T n s ~ ~ t i o n  s e e  T a x a t i o n ,  T i t l e  
1 ;  A s s u m p t i o n  of  i l e l ~ t  by c o u n t y  si:c 
i ' oun t i c s  1 1 0 )  

31. Srlpl , inn, , r l t , l l  1,evies 
311. A s s u m p t i o n  o f  B o n d s  o r  I n -  

iirlrtrrlni 'sa by C o u n t y  

( S o  d i g e s t s  in  t h i s  \ o l u m r )  

1. S a t u r r  an11 E l r m e n t s  of t h e  C r i m e  
1. Defini t ion ;111<l E:~FIIII . I I~S o f  t h e  C J ~ -  

fense'h 
2. I t ~ t r r c o u r s e  
3. I n n o c e n c e  :inti Vir t l le  of P r o s e c u t r i x  
4 .  I ' romise  of I I ~ r r r i a y u  
5 .  S u b s e q u p n t  3 ln r r i : igc  a s  Defense  

11. I ' r ~ ~ s e r n t i o n  nncl I 'nninhrnrnt  
li. l ~ i ~ l i ~ t l n e ~ l t  
i. ( ' o lnpe tcncy  :rn,l 1:elcvancy of E v i -  

11t111(.(. 
k. Suifi(.i?ncy a n d  l i e ~ i u i s i t r s  of S u p g o r t -  

i n g  Tes t i lnony*  
9 .  Sufficiency ,)I I.:viclcnce ~ I I A  Sollsr l i t*  

10. Ins t ruc t i i ln s  
11. Vld1'ilii.t irud J u d g l n e n t  

* I ) i q ~ s t s  in thi.: \ o i u i n e .  

ST.ZTE 
r o h s - H r f r r e n r e :  F u l l  f a i t h  a n d  c r e d i t  t o  
j u ~ l p l n e l l t s  of o t h e r  s t a t e s  s r c  Cons t i tu -  
t iona l  Law, T i t l e  - S ;  confl ict  of l a w s  
a n d  j u r i s d i c t i o r ~  of S t a t e  a n d  F e d e r a l  
C o u r i s  s e e  Cour t s ,  T i t l e  111; confl ict  of 
itlws bind ju r i s r l i c t i cns  of c o u r t s  of th iv  
a n d  o t h e r  s t a t e s  sl?e Cour t s ,  T i t l r  I \ . .  
i l ivis ion of g o v c r n m m t n l  p o w e r s  hrt!\.een 
I t ' ~ i s I ~ t i v e ,  execu t ive ,  an i l  j u i l i r i a l  
b r a n c h e s  see C o n s t i t u t i o n a l  L a w ,  T i t l e  
111; I)oliticul subdivi.;iool; of t h e  S t a t e  sec 
l l un ic ip i l i  Corporn t ions ,  ( ' oun t i e s ;  S t a t *  
I l o s p i t a l  f o r  Irls;lne see Tnsanr  A s y l u m s ;  
Stztte s c l ~ o o l s  s e e  S< .h ( lo l s ;  S t a t e  off icl~rs  
a n d  lio;lrds s e e  ~ ? . i r t , v ~ ~ l i l r  t i t l e s  o f  oilices 
an l l  lmari ls ,  e x c e p t  I n s u r a l l c e  Con lmis -  

S T  .A 'I' I  'TI: S 
w h + H r f r r e n c ~ r :  Tirllle <if s t a t u t r s  c o n -  
RtI'ur<l s e e  &luge (161. (!onstitutionalit). 
;lllll v:ilidit> o f  s t t i t u t e s  a s  exe rc i se  o f  
pol ice IJo!ver set. c70nst i tut ion;r l  I ~ a n . ,  
' l ' itlr IV. :IS afYwti l ig  p e r s o n a l  a n d  civi l  
r i g h t s ,  imlnun i t l e s .  m d  c la s s  l eg i s l a t iou  
see  t 'onstituti11n;ll I.?\\., T i t l e  T, a s  v io -  
latillrr clue IIrocrss  s e e  ( 'onst i tut ion:r l  
I.:r\v, T i t l e  T I .  a s  : ~ f f e c t i n a  vested r i g h t s  
ace ( '~1nstitutio1l;il L,r\v, Titlt.  V I I ,  as 
; i f frct ing l , l , l i ~ a i i r , n s  of c o n t r a c t  s e e  Con- 
s t i t u t i o n a l  La\\.,  T i t i e  V I I I ,  a s  violat i r lg  
volnl l i r rce c l a u s e  s e e  Cctnst i tut ional  L a w ,  
T i t l e  S. us  v i o l a t i n g  c o n s t i t u t i o n a l  g u a r -  
a n t e e s  of  pe r son  u(.cuse<l of  c r i m e  s e r  
Cons t i tu t iona l  Law. T i t l e  X I :  va l id i ty  of 
l m r t i c u l a r  s t a t u t c , ~  s r e  p a r t i c u l a r  h e a d s ;  
S t a t u t e  o f  F r a u d s  st,(, F r n u d s ,  S t a t u t e  o f :  
S t a t u l e  o f  J ~ i i l l i t n t i o n s  s e e  1 , imi ta t ion  of  
A\c t inns  

F:nnc~trnent. Hequi.;ilr.s, a n d  1.nliclitp. i n  
(:enern1 
1. C o n r t i t ~ l t i ~ i n . ~ l  l < ' - p u i r e m e n t s  in  E n -  

;lctlllcllt 
11. ( ' c~ns : i tu t ion :~ l  I n h i h i t i o n  ; ig :~ ins t  P n s -  



INDEX. 
- - - -- 

SCI:KUC:.ITIOX ! 
( ' rohs-Reference:  Suhrognt ion  by insrrrer , 

paying  loss s r v  1 n s u r : ~ n c r  21e, 4 2 ,  5 1  
1. I i a t u r ~  :ut,l Groun,ln of R e m e d x *  
2 .  O ~ e r a t i o n ,  JsCnforcernent, a n d  Effect  

SLTI'EKSEDEAS .\ST> STAY R O S D S  
( ' ross -Heferenr r :  Aypea i  bonds  see Appe;rl 

;uid E r r o r  g 1 1 ;  lbonrls to p r e v e n t  r r -  
re iversh ip  see 1teceivi.rs :I, hon<ls  in p a r -  
t i cu la r  p roc~ .ed i t lgs  see Clnilrl a n d  Dt,- 
l ivery,  lnJunc t ions ,  :ln<l sprcif ic  h e a d s  

(So digrn t s  in t h i s  ro lu l l l r~)  

-- - 

TAXATION-Continued 
c.  G r a n t o r  a n d  G r a n t e e  
<I. L i fe  T e n a n t  a n d  R e m a i n d e r m a n  

33.  Priori t ies  
\ 11. ('ollection. I 'nyment, nncl I l i s c h a r g e  

i m d  S ~ ~ b r o a a t i o n  
3 4 .  Dut ies  a n d  All thori ty uf  ( 'ol lect ing 

omci;rls* 
3 5 .  T r a n s a c t i o n s  O p r r a t i n g  an  P a y m e n t  

anll Uihchnrge 
3(;. 1 'a)nlent  by T h i r d  Persons  a n d  I l i g h t  

uf Subroga t ion  to T a x  Lien  
\ 111. R e m e d i e s  f o r  M'rongful Levy  n r  Col- 

t i  Taxes  I ,en<ling C'rwllt of Stgite 
Person,  F i r m ,  o r  ( 'orl>r,r:ltiun 

7 .  I n t e r s t a t e  Colnmrrcc":' 
5 .  ( 'onliscntory Tax;t t ion 
:I. Tax on On? Conlmull i ty 

u f  Anuthpr  (Assumpt ion  of school 
clistrict d r b t s  by corlnty see CountiPs 
d 10) 

10. l 'a tcnt  E i g h t s  

fo r  Beilef i t  i 
11. F o r m  and H r q u i s i t r s  nf l%ond Ihkllek 

11. Forn la l  Ke(iuiP:t?s 
I:! l ) rnomin;rt ionul  Arnounts ;ind IsSll- 

anc? 
111. Denni t ion  of a n d  I ) i * t i n c t h ~ s  R e t w e e n  

liincl of T a x e s  
13. Proycs ty  T:iser 
14 .  1~:scise. J,lct.nse, ; ~ n d  I.'r:tll<,liire Taxes': 
15. S.ileh ;,nil Tr:cnsfer  Taxc-s 
lo .  I'oii T;IX?S 
1; lnconle  T;ist,r 
I \ .  I nher i tn t t c r  a n d  1~;state 'I'ilsrr 

I V .  l ' ropr r ty  E \ e m p t  f o r  T n \ n t i o n  
1!1. k'rolirrty of St:itk nnil I 'olitical Sub-  

i 
rli\.t~ions::~ 

2 0 .  P r o p e r t y  of Char i t a l , l c  ;rrr(l E i luca-  1 
tionill Ins t i tu t ions*  

21.  Funt l s  ant1 Prol,erty Derived f r o m  
I 'ayment of Vr.terans' (:ompensatin11 
a n d  I n s u r a n c e *  

2 2 .  Persun:rl I ' roperty E x e m g t i o n s  
2 3 .  R e a l  P r o o e r t y  Exemption.: 

IS .  S n l r  of l ' roperty fo r  T I I X C ~  
3!1. Sale  of I 'ersonalts  
40 S a l r  ( i f  t:<,alty 

b. Forec losure  o f  ('ertif1cnti.s. 
iln<I I ' a r t i w  

L. L i m l t x t i ~ > n s  
11. I tedenlption 
12. T:rx Deeds  a n d  Ti t l es  

S o t l c e  

I. F o r f e i t u r e r  a n d  I'ennlties 
43. F n r  F a i l u r e  t o  L is t  I ' roperty f o r  

T .ua t ion  
4 4  Sihvdul'. < , f  L)isrnunts a n d  Pena l t i es  

TI31,EI'HOSE VOMI'ANIES 
(Sr! t l i y e ~ t s  ill th i s  vo lume)  

T E S A S T S  IS 1'0.\11\105 
( ' r l lss-Hrfcrenre:  E s t a t e s  1,). en t l re t l es  s r t  

Husl,,~ncl a n d  IVife, T i t l e  I V ,  r t g h t  to 
j ~ i i r t i t i ~ l l  iind yrocerd ings  fo r  gartjtjurr 
s c r  P a r t i t i o n ;  t e n a n t  m a y  not  bola ;ld- 
vrrscly tc, ci,tt,n;tnts spe A<l \e r ;e  I 'ossl~s-  
> , < , I ,  $ 4 . i  

( S o  , l ig r s t s  i n  t h i s  \ o l u m e )  

TOI iTS 
Cross-Heference:  P a r t i c u l a r  t o r t s  see S c g -  

l igence.  Trcspass .  Assau l t ,  F a l s e  I m p r i s -  
on lnrn t ,  anil  o t h e r  uar t i cu la r  t ~ t l e s  of 
t o r t s ;  l iabil i ty of ~ r n r t i c u l a r  pprsons o r  
perhons in p a r t i c u l a r  r e l a t ~ o n s h i p s  see 
i n f a n t s ,  T i t l e  111, hIunicipal  Corpora-  
tions. T l t l e  I T ,  r o r p o r a t i o n s  $ ?:, P a r e n t  
~ n , l  ('hilll. I<a l l r i~n<ls .  Car r i r r s ,  h u t o n l o -  
biles, a n d  o t h e r  p a r t i c u l a r  h e a d s  
S n t n r e  a n d  E l e m e n t 8  of T o r t s  i n  Genera l  
1. Definition of T o r t s  
2.  Dist inct ion Bet l reen  T o r t s  anil Br rac l i  



INDEX. 

TORTS-Continued 
8. Execution a n d  Validity of Release or 

Covenant 
a.  F r a u d  
b. Duresv 
c. Acceptance of Benefits a n d  Rat i -  

fication of Release or  Covenant bv 
Person In jured  

9. Effect  of Release or  Covenant Ayot to  
Sue  on Liabil i ty of Cofeasors 
a. Effect  of Rel?ase* 
b. Effect of Covenant S o t  to  Sue 
c Estoppel or  Waiver  of R i g h t  t o  

Se t  Up Release a s  Defense* 

TRESPASS 
C r o s w R ~ f e r e n c e :  Limi ta t ion  of ;lcrions f o r  

see Limi ta t ion  of Actions 5 6 

TRIAL-Cc~ntinued 
1 9 .  I n  R e g a r d  to  Evidence 
20. Questions of L a w  a n d  of F a c t  

V. S o n s u i t  (Sufficiency of evidence in pal.- 
t i cu lar  actions see par t icu lar  h e a d s :  
weight of evidence cbther t h a n  for  Dur- 
Pose of de terminina  i t s  sufficiencv for  
jury see Evidence,  Tit le X I I I ;  &;;it-& 
b a r  t o  subsequent action see J u d g m e n t s  
1 3 4 :  subsequent  action deemed com- 
menced a t  t ime of insti tution of nrior 
action nonsuited see Limi ta t ion  o f ' ~ c -  
tions 5 10) 
21. Tilne a n d  Necessity of Making  Motion 

a n d  Renewal  Th(?reof a n d  Time of 
Rendition of J u d g m e n t  Thereon* 

22. Consideration of 12vidence on Motion 
to  Sonsui t*  (Review of judgments  
on motions to nonju i t  see ~ p p e a l  a n d  

I. T r e s l ~ u s s  Upon R e a l t y  E r r o r  5 42) 
1. I n  General  23. ('ontradictions a n d  Discrepancies In 
L Trespass by Personal Acts Evidence* 
3.  Trespass W h r r e  Original E n t r y  W a s  2 4 .  Sufficiency o f  Evidence 

L a w f u l  25. Voluntary Nonsuit* 
4. Encroachment  of Buildings a n d  St ruc-  ~ 1 .  D ~ ~ ~ ~ , ~ ~ ~ ~  In- t u r e s  
5 .  Trespass  by Discharge of W a t e r  1 ~:~~~~~ a n d  Distinc:ions 

T h r o u g h  Dra ins  o r  Gut te rs  
6.  I 'ollution of Air o r  W a t e r  

27. In  Favor of Plaintiff or  P a r t y  Ha!.ing 

i. Actions 
13urden of Pro?€  

2 8 .  In  Favor  of Defrntlant 
11. Trespass  t o  t h e  Person a n d  Forcible 

Trespass  
*, N a t u r e  an(l  Essentials of Right of and  Sufficiency 

Action*' 
a .  I n  General  

9. Actions 1 b. S ta tement  of Evidence a n d  Expla-  
nation of L a w  Arising Thereon 

111. Criminal  Trespass  I c. Charge  a s  to  E u r d e n  of Proof 
10. N a t u r e  a n d  E l e m r n r s  of the  Offens? 30. Conformity to  P leadings  a n d  Evidence 
11. Prosecution a n d  Punishment  31. Expression of Opinion by t h e  Court  

32. Requests for  Ins t ruc t ions*  
TRESPASS TO T R Y  T I T L E  33. S t a t e m e n t  of Contentions,  a n d  Objec- 
(No digests in this volume) tions Thereto* i 34. Objections a n d  Excentions* 

1 3 5 .  Additional 1 n s t r u c : i h s  a n d  Redelib- 
T R I A L  e r n t i n n  o f  .Tllrv 

Cross-Keferenc.e: ~ ~ i ~ l  o f  prosecu- 
tions see Criminal Lam, Tit le V I I I ;  t r ia l  
of par t icu lar  ac t inns  see specific h e a d s  

1V. Province of C o w t  and J u r y  
1 8 .  I n  General  

"- --." 
36. Construction of Ins t ruc t ions  a n d  Gen- 

e ra l  Rules  of Review* ( H a r m l e s s  e r ror  
in instructions see Appeal and  E r r o r  
S 4 3 )  

I. Time of Tr ia l ,  Sot ice ,  mtd  Pre l iminary  
Proceedings 
1. Notice a n d  Calendars 
2. Call of Cases 
3. Nonsuit  for  Fa i lure  to  Appear (De-  

f a u l t  i u d ~ m e n t s  see J u d g m e n t s ,  Tit le 
1 1 1 )  

4. Continuance 
11. Order.  Conduct,  a n d  Courbe of Tr ia l  

-- 
51. Se t t ing  Aside of ' ierdict  by Court 

E x  X r r o  3Iotu 

- - .  
~111. I~~~~~ 

37. F o r m  a n d  Sufficiency of issues in 
Genrra l*  

38. Conformity to  Pla?adings a n d  Evi- 
dence:: 

29 .  ~ ~ ~ , l ~ ~  of I~~~~~ 
40. 0bjt.ctions a n d  Exceptions t o  Issues 

IS. Verdict ( J u d g m e n t  on verdict  see 
J u d g m e n t s ,  Tit le V I )  

6. Course a n d  Procedure  in General  41. Return  a n d  Recording  
6. Conduct a n d  Acts of Court 
i .  Argument  a n d  Conduct of Counsel* 43. Acc~ip tance  or  Rejeotion of Verdict 111 
S .  Conduct a n d  Acts of Par t ies  a n d  W i t -  the  court 

nesses 
!I.  Conduct a n d  Acts o f  Spec ta tors  

44. Impeaching  Verdict 

Outside In te r fe rence  or Disturbance I S. 3Iotions A f t e r  Verdict  (Motions a d -  
11. Consolidation of Actions for Trial  dressed to  discretion not reviewable see 
12. Allowing J u r y  to Visit Locus in Quo Appelll Error 3 i )  

111, Recel,tion of (Cu,,lpctency of , 49. m t i o n s  for  Judgment  S o n  Obstantl  

Eviclence see Evidence) 
Veredicto 

13. Ord,sr of Proof  
46. 3Iotion in Arres t  of Judgment  

Obj,?ct ions a n d  Exceptions (Secessity ! 47.  Motions f o r  Xem Trial  f o r  Newly Dis- 
covered Evidence 

therefor  to  preserve r i g h t  to  review 4 8 ,  3 1 ~ t i ~ ~ ~  f o r  xeIv ~~i~~ fo r  l r iscond,lct  
see Appeal a n d  E r r o r  $ 6) 

15.  Jlotions to  Strike, Out  
of or  Affecting J u r y  

1G. W i t h d r a w a l  of Evidence 4!1. Jfotions to  Set Asid<? Verdict  ns Being 
Against  Weight  of Evidence 

1 7 .  Admission of 1,:vidrncr for  l icst?icted ji,, ful.  Se,\. f o r  Error of 
Purpose  1.2 \,' 
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TRIAL-Continued USURY-Continur(1 

XI. T r i a l  by C'ourt hy Apreelnent (Suhmis- Y .  Actious 
sion of c o n t r o v c r s ~  ser  Controversy TVith- ;I. Pleadings  
out Action) b. Burden  of l ' roof 
52. Agreements  a n d  n-;liver of JUT>-  Trixi c. Evidence 
5.3. Hear ings  a n d  Evidence d. Instructions 
5 4 .  Findings  a n d  J u d g m e n t  e. Issues, Verdict ,  a n d  Judgment  

TRUSTS T E S D O R  AN I1 PURCHASEK 
Cross-Reference: by will Creation 33,1; trallsfer of truht estxtr.s I. Her~uis i tcs  a n d  Tal id i ty  of Contract  r x v -  

e r ty  a s  security f o r  debt  s,.c IIoriaageP, 8 

cessity t h a t  cont rac t  be in wr i t ing  see 

Chat te l  Mor tgages ;  t rus t s  crr:ited by St"tute Of '  ' l o '  
agreement  of cestui  to  buy in proper ty  a t  4: ~ r ~ ~ ~ ~ i ~ f  Parries 
foreclosure for benefi t  o f  t rus tor  see 
LIortgages $ 4 0 ;  adverse  possession 1,s 3' 
trustei. see Adverse Poscession d 417 

1 4. F r a u d  a n d  Duress 

I. Esyre5s 
of trust estates , 11. Construction a n d  O w r a t i o n  of C o n t r l ~ c t  

to  execution under  j u d g m ~ n t  see Enecib  ' a :  cCon\. tyailce~ 
t ion § 2 )  
1. Creation a n d  Validity 

7 .  Ins tu l lments  a n d  Payinent  of P u r -  

2. Appoin tmrnt  a n d  Tenure  of 'Trusrevfi 
chase  Price 

3. Removal of Trustee 
8. Description a n d  .\mount , l f  I.;rn<l 

4 Incapaci ty  of Trus tee  .n:d A11~oint-  '' Appurtenances and  
m f n t  of Successor 

1 U .  Conditions a n d  I ~ i m i t a t i o n s  on Agrei.. 

5. ( 'ontrol, R I a n u g e n ~ i n t ,  a n d  Pre-erv.l- 
m e n t  to Convey 

tion of T r u s t  E s t a t e *  111. Rehrission a n d  Abandonment  
6. Sale ;inil 1 le invrs tn in : t  o f  Trus t  l 'rolj- , 11 By -kgreemmt of f'artil's 

e r ty  1 2 .  T3> Yenclor 
i. Income unrl I ' refl l ,  13. By Purchaser  
i, ('onstruction nn,l <Illeration 1Y. Perforlnitnce of B r e a c h  

a. I n  General:): 1 4 .  F a ~ l u r e  of Tlt le in Ven<lor 
b. Tit le a n d  Klr i i t s  ~ 8 f  ~ ( ~ ~ * l l e c t i \ e  1 15. Defects a n d  Encumbrances  on Title 

I'arties ' 1 6 .  Quant i ty  of L a n d  a n d  Appurtenances 
c. J l e r g r r  of Lcgal  a n d  Equi tab le  I li. P o s s e s ~ i o n  ang[  Time of Conveyance 

Titles* 18 l'nynlrnt of Purchase  Pr ice  
d. Spendthr i f t  Trust .  I l l .  Brr.ic11 of Oni, P a r t y  a s  Escus ing  
e. Active Trus ts  Tender or  Per formance  on P a r t  of 
f .  Passive Trus ts  Other P a r t ?  

9. Revocation of Trust '  
1 0 .  Execution of 'Trus ts  

j \ .  Krrnrclies of Vendor 
11, Termillati  ,,,, of T i l l s t  I)icC.l,:,rgP 211. I ~ P ( . ~ ) Y ~ T S  u f  I.:lntl :inti ( ' . i n ~ ~ ~ ~ l l i : t i o n  

uf Trustee* 
of Cont rac t  

12. Accounting,  Se t t lement ,  a n d  ComPen- I i: :::i:z :,: ~ ~ ~ , " $ ? ~ , : ~ ~ ~ , a , , ,  
sation of Trus te t  

13. Liabil i t ies on Bonds  ' VI.  Wemedirs of I 'urrhaser (Claim for k t -  
11. Resul t ing  nncl C o n s t r w t i v e  Trus ts  

te rments  see Bt , t te rments  5 2 )  
$1 " 

14. Definition a n d  I)istincti<lns H e t t ~ e r , ~  <:: ~ ~ ~ ~ ~ ~ r ~ ~ ~ ~ ~ ~ ~ : ~ ~ ~ ~ ~  LIclney l,xi,l:: 
Result ing a n d  Constructive Trus ts  

15, Acts a n d  Transactions Creating 
25. Damages  for  Breach  of Contract  

sult ina or  cons t ruc t ivr  !crusts I '11. Title a n d  Rirht. of T h i r d  I1erron. 
16, n i g h t  to  ~ ~ 1 1 ~ ~ ~ .  proceeds !crust , 26;. P u r r h a s e r s  wi th  Xotice 

Proper ty  in Hanilr  of Trustee 2 7 .  Bona Fiile Purchasers  wi thout  S o t i c e  
1:. Title and  Rights  of Trxnsferecs o f  i 2s. Remedies .Lgainst T.enrlnr XT'hen Con- 

Trustee , \e?:lnce Is Set AsiAp 
18.  Actions to  Es tabl i sh  

a .  Par t ies  TESL-E 
b. P leadings  
c. Burden  of Proof* 

1 Crass-Reference: Venue in l i n l j c a ~  rorpus  
Competenc3- nllil X e l e , a n c y  of 1 p'ucwdinas see Habeas  Corpus 5 4 

Evldence 
1. Res i~ lence  of Par t ies  

e, Sumcieilcl. E , i  di , , i  an,l Son-  j 2. Transitory Actions by Nonresidents 

Suit 
3. Actions I n ~ o l v i n g  Real ty  

f .  Ins t ruc t ions  
4. Actions Affec t ing  J u d g m e n t  of An-  

g. Verdict  a n d  J u d g m e n t  
~ , r h e r  County 1 5 .  Actions Agains t  Public Omcers or  

rSURY I'uiiticai Subdivisions I 6. Actions Against  Corporations 
Cross-Reference: Enjo in ing  foreciosure f o r  ' I ;. O b ~ ~ ~ t i o i i ~  to  1-enne a n ~ l  17-.liver of 

usury see Alurtgages 5 30d H i s h t  t o  Object  
I. S ta tu tory  Pro> iaiuns a n d  Exceptions , i. ( .hang<. of ~ e n u ?  

in General  a .  Motions for Change  of Venue a s  
2. Cont rac ts  a n d  Transac t ions  Usurious Mat te r  <,f Right::' 
3. P a r t i e s  Chargeable or  Liuhle* 1 b. F o r  C o n i r n i m c e  of Par t ies  o r  
4. Par t ies  W h o  May Sue  !Titni.sws 
5. Joinder of Cl;rinl for Usury \\ it11 L)r- I c. For  I're~udi1.e 

m a n d  f o r  Equi tab le  Relief 
6. Waiver  a n d  Estoppel* 
7 .  Forfe i tures  1 TVAREHOUSE3IEN 

8. Penal t ies  I ( S o  digests in th is  ro lume)  

*Digests in th is  volume. 



W A T E R S  AS11 TTATERCOURSES 
Cross-Reference: D a m a g e  to  land from 

municipal sewerage  p lan ts  see hlunicipal 
Corporations $ 16; tresgass f r o m  clis- 
chmrge of w a t e r  f rom g u t t e r s  see Trtw- 
pasx B 6 :  t respass  f r o m  pollution of a i r  
o r  xvater see Trespass 8 l i ;  d ra inage  see 
Dra inage  District8 

1. Naturnl  S t ream* 
1. Ripar ian  R i g h t s  ill General  
2 .  Diversion anii l > i m i n ~ s h i n g  FIo\\' 
3. Foilution* 

11. Surface  Water*  
4. Mutua l  R i g h t s  of Contifiuous L a n d -  

cmners in General  
5 .  ' \Iteration of Natura l  Dra inage  

111. Uum* anel Pending W a t e r  (As  consti-  
tu t ing  t a k i n g  of pr iva te  property under 
eminent  domain  see E m i n e n t  Domain 
8 2 )  
6. D a m a g e s  f r o m  Ponded W a t e r  
7 .  Sudden Release of Ponded W a t e r  
4. Clperxtion ant1 t ' i e . ln~ng St renm Rc.1 
9. >l;i intenancc anal ~ ' t ~ n t l i r i o n  of Dan1 

I!. I \cquis i t~on of E n s i ~ n t > n r  t! I're*crip. 
tlon 

11. Acquisition of Easement  hv Payment  
of P e r m a n e n t  D a m a g e  

I ? .  .Actions f o r  Damages  

W I L L S  
Cross-Reference: Appointment,  powers, and  

dut ies  of esecutor  see Executors a n d  Ad- 
minis t ra tors :  g i f t s  in espec tancy  of d e a t h  
see Gifts 

I. S u t u r e  ancl Hequisitea of Tes tamentary  
1)ispoaition of Proper ty  in General  
1. Distinction Retmeen Wills a n d  Other  

11. Contrac ts  t o  Convey (Liabil i ty of es ta te  
upon q u a n t u m  merui t  for services ren-  
dered  deceased see Executors a n d  Ad-  
minis t ra tors  $ 15d) 
4 .  Requisites a n d  Validity 
5 .  Actions 
6. Measure of D a m a g e s  

111. Sta tu tory  Wills 
7. Signature  of Tes ta tor  
8 .  Al.testation a n d  Suhsrribing TVitnesses 

I\'. Holographic Wills  
9. Handwri t ing  of Tes ta tor  

l o .  Deposit Among Valuable Papers  
V. S u n c w r ~ a t i v e  Wills 

11. Imminence  of Death  
12. Rcxduction to  T r i t i n g  

VI. Revocation of Wills  
13. Revocation by Tes ta tor  
14. Revocation by Subsequent X a r r i a g e  

1 21. i:rounds of At tack  
a.  Invalidity of Execution 

I 1). Mental  Incapaci ty  

c. F r a u d ,  Duress, rind Undue illflu- 
ence 

VII. P r o b a t e  in Common Forni  ( P r o b a t e  
jurisdiction see Clerks of Court g 4) 
13. Proof of V i l l  a n d  Probate  Procred-  

ings  
16. Effect  of Probate  ant1 A t t a c k  of Pro-  

ceedings 
\ ' I l l .  Caveat  I'roceeclings (Agreements  for 

distriL~ution of es ta te  to  prevent filing of 
caveat see Ese(:utors &nil Adminis t ra tors  
1 2 4 )  
17. N a t u r e  of Cavr:i t  Proceedings 
1 3 .  l 'arties 
19. P leadings  
2 0 .  Laches  

~. 
2 2 .  Burden of Proof  
23. Evidence 

a.  Competency a n d  Admissihillty in 
General  

b. Evidence on Issue of JIentiil C'a- 
pacity* 

I:. Evidence of l 'ri~ud. Duress. o r  l ln .  
dua  Influenrr 

24. Sufficiency of Evidence nncl Nonsuit 
2 5 .  Ins t ruc t ions  
26 .  Issues 
2 7 .  V ~ r d i r t  
29. J u d g m e n t  
2 9 .  ( 'osts ancl . i t to rn< ys' Pees 
30. Operation anrl Ef fec t  of J u d y n ~ e n r  

St?tting Aside \T' I 1  
I S .  Constroc~tiou uocl Operution of \Villk 

(Distribution of e:itatc. under fami ly  
agreements  see Eue:utors a n d  Adminis- 
t ra tors  5 2 1 )  
:31. General  Rules of Construction* 
32. Presumpt ion  Against  P a r t i a l  in test;^??. 
33. Es ta tes  a n d  I n t e  .?st? Created 

a. I n  Generill* 
t i .  Vnder  Rule i'l Sheliev's  Case 
c .  Vested a n d  Zontingent In teres t s  

and  Defeasible F ~ e s ' : '  
( I .  Esta tes  in Trust::' 
r.  Annui t i r s  
f .  Devises wi th  I'on'er of Disposition* 

::1. Designation of Ihvisees  a n d  Legateps 
a n d  Thei r  Res lxc t ive  Shares:% 

33. Conditions and  Rcstrlct ions 
36. General  a n d  S~e( . i f ic  Leeacies':: 
3i .  Demonstrative Legacies 
35. Rtxsiduary Clauses* 
3 9 .  Actions to Construe Tl'ills* 

8. R i g h t s  a n d  1.iabilitles of Devisees, L e g a -  
tees,  Surviving Wif,e, a n d  A f t e r  Born  
Children (Sale of land to  m a k e  asset? 
see Executors  a n d  .h?lninistrators, Tit le 
IV)  
40. Right of TYife to Dissent i \ n < l  E f f r r t  

Thereof 
1 1 .  After Darn Children 

4 3 .  ~ n i d  a n d  F-nrfeite,l I.rgncies 
4 4 .  Election 
4 5 .  Requests i 'onsti tuting Charge  on Litnil 
46. S a t u r e  nf Tit le and  R i z h t s  of Df,-  

visees, Legatees.  ;and ~ e i & *  
1 7 .  Right  of Action Against  Third I'er- 

son f o r  Tnilucing Tes ta tor  xot to IX- 
vise or  n e q u e a t h  Proper ty*  

WITNELjSES 
I. .lttenclance a n d  Comlwnsation (f'o\ver < i f  

Indus t r ia l  Commissir~n to  compel atten(1- 
ance  see J l a s t e r  a n d  Servant  J 6 0 )  
I .  Subpoena a n d  Seri.icr 
2 .  Compelling At tendance  (Cont inuanct  

for  absence of witnesses see Trial  $ 4 .  
Criminal L a w  4 1 )  

3. Compensntion ( T s s i n g  fees  ;IS i t ~ m  
of costs see Costs)  

11. Comlwtenca of Witnwaes  (Credibility uf 
Kitnesses a n d  compe,:ency of cor robora t -  
ing  and  impeaching  testimony see Evi -  
dence.  Title IV. Criminal L a w  S S  4 1 ,  4 2 1  
4. Age 
3. Xenta i i ty*  
1 , .  Atheism 

*Digests in th is  volume. 



INDEX. 

AHArI'I.>XBST APZI) RICVIVAI,. 

9 9. Iclcntity o f  Actions. 
The court's finclings of f w t  IIVOII :I plca in abatement on the ground of a 

prior action 1)entling that the partics are  not identical nor the actions substan- 
tially alike and his dcnial of the plea upon his findings will not be disturbed 
on appeal when thck findings : ~ r ( %  supported by the rccord :xnd cridence bcfOr(' 
him. U~rrtslrtcr 2:.  W i l l i s ,  52. 

ji 16 .  .Ictions h i ro l r iog  Legal o r  1)omestic ttclationships. 
.in :~c t io r~  to set :[side a clecrccb of absolute divorce ahuttrs 1111011 the death 

rtf tlcfcwlant Ilnsl);~ntl i i i~l(~ss a t  the time of his d w t h  he o\vnc.tl property, 
Ijnt \ v l ~ t ~ r t ~  thcs c.011rt fiu~ls froin :~dlnissio~ls in the pleadings that  the husband 
ownctl l~ropc'rty n t  the tinlc~ of liis death, liis refusaI to submit the issue of 
n-licther th(, 111rsl1;111tl rlic.11 o\vnc.tl llroperty is not chrroncow. and his holding 
;IS a rn;1ttcxr of 1;rn- th:~t tlrth i~c t io~i  elid not :lbnte is without error. Poolc V .  

I~oole, .5:K 
# IS. l'lrnding Matters i n  Abatement. 

&I sl)ec.i:~l 1)le:l in nhntemcnt must ordinarily be tnatlt~ before pleacling to the 
 nori its: otl~c'rwist,, tho riglrt to filc sllch p lw is \\-aired. I'oolc I.. I'oolc, 536. 

ACTIONS. 
# :3. \V~wigful  Act: Damnuin dhsque  Injuria. 

In ;I suit instituted by c:lrriers by rail against c:lrricrs 1 ) -  truck to enjoiu 
the, prolnulgation of lo\\-cr rates l )y tlt~fclrdants, p1:tintiffs hc,ltl not entitled to 
tI~ts rc~lit~f soright ill the :rl)sc%cc, of :rllegatio~~s sc'tti~~g forth the invasion of 
sum. p r o ~ c r t y  right. el(~frndaiits h a ~ i n g  the right 1111c1er the applicable statute 
to lower r:ltts a t  \\.ill, and the alleged lrrospecti~c in j~ l ry  to plaintiffs' 1)usincss 
I)t~iirg tl~r~tlli~r~t! 117)sqrcc~ ii~jrt~~itr 1 ) ~  \I-:-;ry of f:rir c.c~n~lrc~fitio~r ; ~ m i ~ l s t  which the 
~ : I W  (IOW not l)rotect. . I ro to l~ Sc~,ric.c, 1.. I?. 16.. 36. 

8 '7. ;\rtions i n  Tort and  on Contract. 
IIcld: This \v:ls : L I I  ncatioir to c~st;il)lisl~ :I ]);rrol t:llst nil11 not :IN action to 

c~iiforc~c~ ; I  ('ontr:l(.t. . I / ; I I~OII  I.. l,tti1111c,t~ ('0.. #E, 

.iI)VEIISE POSSKSSIOS. 

# I .  Hostilt. I'ossrshion by TCIIHII~ in Conimon. 
Rnlr that tcnnnt in co1nmo11 cannot 110111 ntl\-csr::cbly to ~ o t c ~ ~ r n l ~ t s  lrcld innppli- 

cal,lc~ to favts of this case. Orrcrra I.. Litrtt7)c~t. ('0.. 504. 

# 4f. Hostile I'osscssion by \Vidow Against Heirs. 
IVllc~re dower i:: not :~llotttvl. u - id~~\ r ' s  rt.gi::tertvl tloc'tl irr f c ~ .  is snfficioit 

o11stt.r :~iitl 11otic~t5 tci Iioir::. 01f.1~1e.s r ,  I,Iou?II,~. ('/I., ,704. 

# X. l)is;~bilitics. 
IVl~c~tl~er  p~sst'ssion W;IS tnltr.11 tlnring life of :mcestor Irrltl tlctc>rn~inative. 

,since‘ hc'irs' 11ie:thilities n-oultl I I O ~  st011 rnrnriny of st:~tntc> if it I)clgxn to ruu 
: ~ g ; ~ i i ~ s t  ; ~ ~ ~ c ~ e s t o r .  Cnslioy 1 ' .  1l-c.st. 240. 

# 19. Sutticicwcr of Erid~wc*r,  S o m u i t ,  ant1 I)irrcted Vt'rdict. 
lC\-ide~icr that plaintiff:: 11:rtI I)ee~r i l l  ~)osscwic~~r for t ~ v r ~ ~ r t ~  ycars :ltlvc~rsc.ly 

to t1cfc~rltl;rrlt Irc,7tl f ~ ~ l .  jll~'].. O/c'('ti.s 1.. J,?l~ii/Jc'l' ( '0 . .  .34.  

A S I J I A ~ , S .  

# 1. Ownership ;rnd Right to  Recwvcr for Jk;1t11 of o r  111,iury to  d ~ ~ i n l a l s .  
1)ogs constitute a species uf 1)ropcrl.y. and the owner inax niaintain an action 

for tllp nc~gligent i i~ jnry  of Iris r11)g. thv ri,ght of action esisting when t,he i n j u r ~  
is cxused Iry the iregligent oper:xtion of : ~ l i  :lutomobile as  well as  when it results 
from other forms of n ~ g l i g e ~ ~ c r .  .Jo)rc's I.. ('r'tctltlock, 430. 



INDEX. 

API'I<C.iL - iSI)  ERROR. 
3 2. Judgments  Appealable. 

An appeal from a judgment smtilil~ing a plea in bar b not premature. 
J7c7.~/s n.. Ins. CO., 442. 

This appeal from the refusal of the court to bet aslde an order of the clerk 
fur tln. examination of an adverse party under C. S., 000, i s  held not prema- 
tllrc, the appeal  resenting the question of wl~ctlier plaintiff's affidavit upon 
n l ~ i c h  the order was made states facts sufficient to conslitnte a cause of 
action Bolrunnon v. Trust Co., 679. 
9 Sa. Part ies  Entitled t o  Appcnl. 

Where j ~ ~ d g m e n t  is entered on appeal to the Superior Conrl qranting defend- 
ants a new trial, thcy arc  not entitled to he hcxartl on tht>ir appeal to the 
Supreme Court unless and until rewrsible error has been made to appear on 
plaintiff's appcnl T m s t  Co 7. G~P?/IIOIIIIA T , I I ~ c * ,  293 : TT7~lliflnis q1 RI~R.  Inc.. 
400. 
3 3b. Death and  Substitution of l'ertirs in S u p ~ w ~ ~ e  Court. 

Where a party dies 1)ending appeal, his personal repreqentatives n i l l  be 
made a party by order of the Court. Rule 37. Bank v. i"oxt~y, 470. 
9 Gd. Exceptions t o  Mndings of Fact  o r  tJudqnients on  Fu~dings .  

. \I) c ~ c q ~ t i o ~ l  t o  1110 failnrc of the court to find certain facts deemed mate- 
rlnl I)$ :I party ni l l  not be considered unless the party has aptly requested the 
csourt to 111:tlie sncli filidiligb, mi l  the mere tender of judgment and exception 
to the court's refusal to fig11 same is  insnfficient for this pnrpose. Btonc a. 
Conrrs of Sto~~czrl lc ,  226. 

111 ail action tried by the court by agreement, an exception to the judgment 
yresents the <ingle qnestion of whelhcr the findings of fact are  sufficient to  
snpport the judgment. Slr nford v. B7~ilding & L O ~ I L  dsso., 237. 

A sole esception to the jndgment rendered presents the smgle question of 
whether the juclgm~nt is  supported by the findings of fact, and the judgment 
r i l l  be :iffirmed when it  is regular ~ipon its face and is s~~ppor te t l  hy the 
f~ndings. Dc ?fn i s  I). Eedwond, 780. 

 ah^ csceytinn to the signing of the judgment limits the appeal to the suffi- 
cic1ic.y of the concessions and findines to support the judqinent Oett~is v. 
I37ctntori, 836. 

s 6 f .  Pal-ties Wntitled to  Colupli~in m1(1 Tnkr E\ccLption. 
.in c.acel)tion talren by one defendant to the charge of the court on an issue 

relating solely to the other defrntlant'u liability am1 in no n a y  affecting the 
i11trrrp.t of the eurepting defendailt, mill not he considcrctl. T71/lor 9 ) .  Ricrson. 
1 sz. 
# 8. Thcorg of Trial in LO\VCI' Court. 

An appeal will be determined in accordance n i t h  the theorr of trial in the 
lower court. Jlinto~z v. Lllmber Go., 422; J f c ~ c ( ~ ) ~  9. Willinnzs, 456. 

Wl~crc? defenilant does not move for nonsuit in the court below, but the case 
is tricd upon the theory of defendant's violation of implied ~ ~ ~ r r a n t y ,  defend- 
ant's contention on appeal that  in  no event could plaintiff recover will not be 
considered, but the appeal will he determined on the theory of trial in  the 
lower court as to whether defendant is  liable for breach of implied warranty. 
Kcit11 1.. Grcgg, 802. 
5 IOd. Hffcrt of Fai lure t o  File Exceptions and Countc rcn~r .  

Where aypellnnt duly makes out and serves his, statement 01' case on appeal 
within the time allowed, and appellee fails to except and tile countercase, 
appellant's statement of case hecomes the "case on appeal." C. S., 643. 
:Lbc 1.?1et11?/ 1.. B I W ~ S .  636. 
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5 12. Pauper  dppealc. 
The reqnirrments of the ctntut(> rc~gul:~t~ng appeals I I L  fo~.ii~tr prLopols 'Ire 

mandatory and j~~ristlirtional, C. S . Bl!) .  imcl where the a f f id~r i t  f ,~ i l s  to aver. 
its required I I ~  tlic ctxtute, that apl~ell:mt is advised bv comlsel leixrned in the 
Inn that  there i i  ckrror in matter of l a v  in the decision of the lolrer conrt, the 
appeal muit l~ diw~i.eed, iior ic t h e r ~  nntliority for granting an nppcal upon 
snch nfidnvit T , ~ i p t o ~ ?  r. f l n t ~ l i ~ t ~ .  65s 

Where the jnrisdictional affidax it for lcn\(\ to al)l)t>:~l 111 fornia pazrpel-is faili  
lo a l e r  tllat appellant is xdriieil b r  counwl lcarnpd in the law that  there is 
error of Ian- in the jndginent. (' S 649, the nflicla\-it ic fatall) tl~fective and 
t h ~  a p p d  must Iw tli~ini~ectl :~ntl the t1cfec.t mnj not be curetl 11r an acldi- 
tioilal afidarit  filed af t rr  the ~\ipir;ltion of the fire days prescribed hg the 
ktatntc. or on(. f i l~t l  :~ftcsi' thc~ il:~tc, for tlocketing tlir appeal. Rcriocr 2) I n s  
('11 

I .  SIattvrb h o t  A ~ ~ p o a r i n g  of Rrrorrl Tlren~t'd Without Error .  
Where the charge of the lower court is not in the record, it  \rill be pre 

~111ned that the court rorrectly charged the law applicable to thc fnctq in the 
t n w  Vrllt i I -  1l7not1 .i20 . llrrttlrc~c~s 1.. Chcrrthan7, 593: EZI(I?I  I Rnzrmri?itl. 
G O  : Pni 7, Y 1.. 1 l1(  i t .  66s 

# 22. Conrlnsivrnesc and E:fft.c t of  l tecoid. 
Where :~l~pcllcc d o ~ s  not cxcrpt and file countercase to appellant's statement 

of case on :~pge,~l, :~ppellailt's el:ltcim.nt of case, 11,lring become the "case on 
;cppeal." inipoit< r t~r i ty .  :tnd tllc Snprclnc C'oi~rt is bound thereby. dhcrnct711l 
c. BZWII,  636. 

3 20. ;\bandonulent of EsccSptions by E'ailurcx to Discuss Sanir in  Briefs. 
ICxceptio~is not discusetl in :~plwll:tnt'c l~rief xre clecnicd abandoned. Rule 

of Practice in Suprcme Cowt No. 28. Hic7;s r.. Sicc)is, 44; Y'n~lor v. Rici.son, 
IS3 ; T c m s  (,10. C. Jjlli~uOeth Cit!!, -4.7-4. 

a 37b. JInt t rrs  Rcviewablv I - l ~ o n  A1)1w;11 fvout I)isc.rctiou;tq- 0l 'dc.r~ and 
Judgments. 

An order maliil~g additioi~al 1):irties ol)oil :I proper :~rnel~tln~ent of the corn- 
plaint is withi11 the discretiol~:w?. power of tlic trial court :uld is ilot review- 
able. Tt'iE~i~i~.qto,~ c. Iloavd of Etlucc~tioi~, 197. 

Where the court tilids no f:~cts nncl gives no reasons for his action in setting 
aside the verdict, it will hc l~rcsuiilcd on appeal that  he sr t  aside the verdict 
in the exercise of his ~1iscrction:lrg pov'er, which is not s ~ ~ b j e c t  to rcvien-. 
.Joncs v. I m .  Co., 559. 

A motion, made ill ~ ~ r i t i i l g  before time for anan-c.ri11g espires, thnt certaiil 
paragr:~pl~s of thc. coinp1:iint Iw striclml out under C. S.. 537, is made a s  a 
matter of riglit, ant1 111~.  court's oldc.r gxinting the ~notiuli is rcrie\r:rble evcii 
thong11 the orclrr rcc.ites t11:1t 1 1 1 ( ~  nlotio~i \\-:IS :~llo\red ill the court's discretion. 
I'oovcy v. Hiclcot.~i. 630. 
# 8713. Verdict of Jury.  

The verdict of tlitl jlirg ~il)uii c oi~fiictiug evidence is col~clnsive oil appeal. 
Iiil.b!j 2.. Rtorc ,s  ( ' ~ I . / I . .  SOS: I)n:ic,~' 1,. I:~tllrri/cc,. %L'. 
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# 3 i c . .  Mattcl-s Itcvii.wabk t'pon Appeal f rom .Jadgmrnts on 1~'iiiclings of 

E'i1ct. 
I"inc1ings of fact oil 1)lcil ill i~l) ;~tcnlc~l t  will not be distnrbtbd when supported 

11s evidence. H a ~ t s h ( o  c.  I17illix, 52. 
\\'here the parties have waived trial by jury and 11iive agreed tllnt the c o ~ ~ r t  

~nily find the facts, the court's findings, when supported by competent evidence, 
cww111sive mid not revien.al)le on appe:ll. C'r~lcs 1: .  Crelcs, 217 ; Hill v. 

I , i ~ i d ~ s i ~ ~ ,  694. 
\\'lwre :I r w e i w r  of the cLst:~te of ;L deceased clerlr of court is  authorized 

; m l  directed 11s the court to henr claims against the estate of the clerlr and 
the s~iretitss on his ofiicial bond, the! findings of fact n1:1de by the receiver in 
regi~rtl to :L claini embriwecl in the order arc  concl~uive on appeal to the 
Sulmme C o ~ ~ r t  wl~cn the findings are  supported by competent evidence and 
are nl~pruwtl by the conrt. I~r~rrcwrrthc~ ('oicrrt,~~ I.. C'niir. 766. 

# 3s. Presonlptions and Uurdc.11 of Showing Error .  
The burden is on appel1:wts to show error.--Hicks v. Siueus, 44. 
\Vlwrc the Snprcnie Court is evenly divided in opinion, one Justice not 

sitting, the judynient of the lowchr court will be affirmed witliout becoming a 
precetlent. I < I . ~ W I I  I , .  .Lssicr'tr~rc~~ Soc.ict?j, 8%; E'cwell v .  Irrs. Co. ,  631; Got t  
c. I m .  Co., 832. 

5 39. l'rcjudic-in1 and  Hnmllcss Er ror  i n  General. 
A nctw trial will not 1 ~ 1  ;~\v;rrtlf:d for error which is not material or prejn- 

tlici:~l. T17ilsw~ 1. .  ('trsrccllt~ ( ' o . ,  5s;. 
# 48. Htinnlcss lCrror in Adlnission o r  Exclusioll of Nvidc:nce. 

Tllr csclnsion of testimony, if erroneous, is rcudered l ~ o r n ~ l e s s  \\hen thc 
snmc witness is tl~ercnfter i~llov-ed to  testify to the same import on redirect 
ant1 cross-es:llni~intio~~. .4lbr'itto~ v. Slbi'itto?r, 111. 

Plaintiif's objection to the testimony of defendant's witness cannot be sus- 
t:lincd when p1:~intiff elicits tlie snme evidence from the wituess on cross- 
esaniimtion. Iieitli a. Grcgg. 802. 

Where the record does not show wlmt the evidence escluded wonld have 
been, an exception to its exclusio~i c;lnnot be sustained, since it  cannot be 
nsct~rtnined if i ts  exclusion was prejndicial. Power Co. u. Cross, 544. 

An esception to the :~tlmission of testimony cannot be sustained when similar 
evidcnoe is  admitted without objwtion. Pozco Co. I.. Cross. S44. 
§ 43. Harmless and  Prejudicial E r r o r  i n  Instructions. 

An erroneous instruction upon :I defense raised hy tlie ;lns\ver and s u p  
ported by clefendant's evidence cannot be hc4d harml(?ss npon drfcndttnt's 
:rpl~eal upon p1aintift"s contention that the error wns irn~naterinl becansc cle- 
fendant's evidence \\.as insufficient to support the defensr. 117righ t v. C r o c c r ~  
Co., 462. 

438. Review of Findings of Fact.  
\T'l~ere no c~~idonc.c is set forth in tl~tl  record. it will be presumed on appeal 

that the court's finding of f:tct n.as supported by sufficient evidence. TYag?&ev 
r. R c n l t l ~  Corp.. I. 

In this :lction certaiu defendants ~noved to set aside the judgment for 11011- 
service of swnrnons upon their evidence that in fact no service had been had, 
:iltl~ough thc officer's return showed service, and defendnn1:s requested the 
court to fillcl the facts. The court i1t:nied the request, and refused the motion 
of such defrnd;liit to set aside the judgment. Held: The presumption that the 
court fo~lnd facts sufficient to snpport his judgment does not prevail in  the 
f : l w  of n rcqnest for findings refused hy the court, and tLe cause will be 
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rc1n:mdetl for tii~tljngs of far t  snfficie~it to c~ri~ble the S ~ ~ l ~ r e r ~ i r  ('onrt to re\-ic\v 
tl~c, qnestions of 1:lw i~irolrcbtl. DIOIII  I.. 1rilsou. 4!)3. 
g 4511. Review of Orders on  Motions t o  Strike Out. 

Ortlin:irily, tlic r e f ~ ~ s n l  of a motion to strike out will not be tlisturbod on 
~~li11t~:tl w l ~ t ~ ~ i  the ([nestions in~-olvtd c:111 I1t3 l ~ l t t t ~ r  (Iett~rnii~t(vl OII  thr  trial l)y 
rl~lings oil tlicb eridencr. ('. S . ,  537. Ncott 1.. IZr2/o)1. 47s. 

4-ic. Review of Juilgmc.nts on 3lotions t o  Sonsnit.  
Upon nppcnl from j~rtlgment granting clcfcntln~lt,'s motion to iioasuit. tllr 

S~rprenic C'cmrt will c~s:lini~re the c~\-itlt%ce to tlctermine wl~c'ther it  was of 
snfficitrnt prol~ativc, force to \)c snlirnittetl to tho j11r.v. considcring the evidence 
I I l i t  i s  f:1vor1111 to 1 : i t i  J O ~ ( , S  I.. ("~~lddocli, 429: d b f > ~ - ~ f r t h l /  
I . .  H ~ t r ~ s .  (i36. 

a 45g. Kevitw of C'onstitutional QucXst ions. 
The co~lstitr~tio~l:Ility of :L statute will not he dcterinilwtl 011 ;llq)eal. cvcll 

\\-hen properly p r ~ s t ~ i ~ t e d .  n-helt tllcre is also l~rcsented some other gronnd u~olk 
wllicli the ;ip]~e:~l can l)t-' tlccidcd. 8. I . .  E71i.s. IN;. 

3 46. Qiwstions S w r s s e r y  t o  1)cterlnination of Appeal. 
X'here rights of p;~rties arcL tltternii~icd by hultliilg o ~ i  orie escel?tion, other 

exceptions ncwl not lw consitlertd. I n s .  C o .  I.. S'til~so~?. 69. 
7.Vhcrc a II(>W trial is awnrdctl on one c~seeptioii, ot11c.r chscel)tiorls rc1:lting to 

1i1;ittc~rs whic11 111zy  tot :119st\ npon :I s ~ ~ l ~ s c q ~ ~ ( ~ t t t  htvtring 11ccvl riot be consi(1- 
fsrcyl. T7v11 ,xf ('0. 1.. !/~/0101(7 l , i ~ i ( > S ,  2!):3 : 1;1/1il: 1'.  1<07)('~f,SO?l, 4:36 : 11Urd,i/ C. 
rl(l117, ,730. 

Wl~erc  i t  is  t l c ~ t c r m i ~ ~ ~ ~ l  o ~ i  nppral t11:it 1)l:lintift's w ~ r e  propt>rl~- ~ionsnitcd in 
:iccorcl:iiicc with tht, c.o~ltcntions of olie dcfcndmit, the eo~ltcntions of other 
tleferitla~its, 1)rcaelltetl :is :I fnrtlic~r l ~ r  of rworcry I)$ plni~itiffs ;igainst tlwm, 
ncctl not hc co~isidt.rctl. ITill r .  Ifc.t.ti7i:c~i. C'o.. 417. 

Wlit~rc it is tlctermil~etl OII  ;tppcwl tl1:it all issne of wanton negligence sub- 
rnittetl !\-:IS not s~~ppor tcd  11y tlicx c'vitlcncc.. :~llcgcvl error in tlic j ~ l d g ~ n e ~ i t  of 
t l ~ c  co11r.t wl:rting to l)l;~intiff's riglit t o  csecntion :1gai11st the pcrson of dcf(m1- 
nnt I1:1sct1 npoll tliv jnry's :rasTvc,r to the i s s ~ ~ c ,  ncccl not be considered. T ~ r ? ~ c r  
r.  I,ipcp, G"7. 
a 55. Jurisdiction iiilil I ' r o ~ e ~ d i n g s  i n  Lower Court After Keinand. 

The decision of the Sulrremc Court on :I former :~ppcnl constit~rtes the Inw 
o f  tlic c:ist3. :llitl may not therexftcr Iic :~tt:~caltcil in snl)seqneat proceedi~igs. 
QIYI~'(/~ I-. I t .  I<.. aS. 

h l 'P I~>h lLIXCE.  
9 1. Special Appearance. 

A tlefe~idant has the riglit to mnl;c> a speci;ll :Il,pc:rrnnce mid niovc. to disliiiss 
the :~ction for n-nnt of jnrisdictio~i. Li??cTst~!/ 1' .  Alrort, 287. 

AIiILEST OX CRIMIS-\I, ('IIAILGES. 
3 11). lligllt of Officer to Makc d r r v r t  Without  Warrant .  

Oiiiccr, nctiiti~ in good fnith ~ i ~ i t l i  re:~sonnble gro~mds to believe suspects have 
tommittetl felony niaj make arrest nitliont nTG-arrnnt. Hirlis v. Niretzs,  44. 

Ofiicc~r\ :~tternpting to make nn arrest withont n wnrmnt outside the district 
nl n-liicli they :1rtJ :u~tliorizccl to arrest without ;i nar rnn t  a re  liable in  dam- 
ilges for \vroilgfnl ;~wnnl t  in shooting plniutiff's t i r r  i n  order to stop him. 
M(1rf I ) /  t- l ~ ~ l l / ~ l ,  GG2.  

.ISSACJ,'L' AXD I3ATTEIiY. 

# 1. Elements and E+scmtinls of 1Piglit of Action. 
Cmliloj c'r 11t l(7 liable to ~ v s t o i ~ ~ e r  for ilbllbive l a ~ i g ~ ~ a g e  and tlireats sllonteil 

at c.ustomris in her doorway by collec.ting agent :rt street curl,, which produced 
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fright, resulting in  miscarriage when agent had knomlegge of customer's 
advanced pregnancy. Kirbu v. Stores Covp., 808. 
g 10. Sufficiency of Evidence. 

Evidence hcld sufficitnt to  be submitted to the jury on q ~es t ion  of guilt of 
one of defendants on charge of simple assault. S. v. Smith 63. 

ASSIGNMENTS FOR BENEFIT OF CREDITORS. 

§ 6. Transfers by Debtor Within F o u r  3Ionths of Assignment. 
A jildginent duly rendered by a court of competent juri!sdiction against a 

debtor assigning his property to a trustee for  the benefit of creditors is not a 
transfer or conveyance of property by the assignor, althongh the judgment is 
rendered within four months prior to the :~ssignment to thc trustee, and the 
judgment is not a prefcrcnce prohibited by C. S., 1611, i ~ n d  mill not be declared 
void npon suit of the trustee. Pritchett e. Tolbevt. 0.14. 
$j 7c. Liens and  Prioi4tics. 

Where :I valid jndgment iq rendered within four montlls prior to an assign- 
rncnt for benefit of creditors by the jodgnlent debtor, and execution is issued 
thereon and personal property of the debtor levied npon prior to the registra- 
tion of the deed of assignment, the judgment is  a lien upon the personal prop- 
erty levied npon prior to the title of the trustee in the deed of assignment. 
Pritclwtt ?.. Tolbcrt, 644. 

ATTACHMENT. 

§ 4. Property Subject t o  Attachmt:nt. 
The interest of the c e s t ~ ~ i  qtte trust i n  a spendthrift trust is not subject to 

attachment. C. S., 798, ct scq., since by express provision of C. S., 1742, the 
property is nnt liable for the debts of the ccstzci Q U P  trusf in any manner. 
Chinltis u. COW, 104. 
$j 14. Attachment of Lien and  Priorities. 

Plaintiff attached property which had belonged to defendant's mother prior 
to her death. Thereafter, within one year after the death of defendant's 
mother, the mill mas probated in the county, vhich mill devised the property 
in trust for defendant under a spendthrift trust. Hcld: Defendant took 
nothing a s  heir a t  lam of her mother, and her interest in the land under the 
s~endthr i f t  trust was not subject to attachment, and the fact that the attach- 
ment was :~tteinptcd to be levied prior to the probate of the will created no 
lien on the Inncl. Chitinis r. Cobb, 104. 

AUTOJIODILES. 

5 8. Due Care i n  Operation i n  General. 
Thc driver of an automobile may not escape liability for the injury to a 

dog in the street by relying exclusively upon the dog's ability, through agility 
:liid celerity, to avoid being struck, but thc rule of the reasonal~ly pwdent mml 
iunder t 1 1 ~  circnmstances will be npplied. Jolzes a. Crcrddock, 429. 
$j 9. Attention t o  Road. 

ICvidcnce held sufficient to be subrnittecl to jury on ~ucs t ion  of negligence in 
failing to keep proper lookont. Ta?/lor e. Rievsot~, 185. 

11. Passing Tcllicles on Highway. 
The e\-idcncc disclosed that  the car owned by the corporate defendant and 

operated by the individual defendant  as parlied on the hard surface of the 
Iiighnng, in daylight, that plaintiff turned his car to the left to pass the 
parlicd car when hc s :~w mlothcr car approaching from the op],ositc direction. 
npprchertdeil he could not pass the parked car mithont 11ittinq the oncoming 
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car, turned bacli to the right and was unable to stop bcfole hitting the parlied 
car. Hcld: Concetling defendanti were negligent in lmrliing the car oil the 
hard surface in T iolatioi~ of C. S., "21 (66 ) . the evidence discloses contribn- 
tory negligelice of glaintiff as  a matte1 of law 1x1 attempting to pass the parked 
c.ar without first aicertaining that  h r  could p ~ s ~  the car in safety. re;\ art 
z Iitlnzcr 6 Co., 63. 

Uriler  must acccrtaiii that left iide of road is clear lwforc I ~ I Y J I I I ~  to tile 
left to pass cars going in same direction Joitl?cr 1%. Dn17. 66.1 
5 1223. Speed on Wigli%~ay i n  General. 

The driving of an automobile upon a highway a t  a s ~ c c t l  111 e\ccs\ o f  fortJ 
five miles per hour is not negligence per sc or ns :I n m t t c ~  of I n n ,  blit onlj 
prima fncic evidence that  the speed is  unlanful lulder the provisions ot 
cl1. 311, sec. 2,  Public L a n s  of 1935. 8. v. IT'( bbcr. 137: Ericm 7 l  Raii~ni tl~tl 
650. 

.Jury must fintl that trncli'. attaclment \ \a< trailer ;I. tlcfn~c~tl 1,) .t.rtrrtcx 
before applying speed limit of thirty miles per hoiir ,q. 7.. Jli.ooIl \ 273 

12c. Speed a t  Intersections a n d  Bridges. 
Ender C .  S., 2616, 2618, i t  is ilegligc~nce per se to drirc a car a t  a speed in 

excess of 15 mile5 per hour in traversing an intersecting h i g h ~ r a ~  when the 
drirer's view is ob<tructed one hundrt~d feet therefrom, and the amci~dinent, 
ch. 3, Public Laws of 1935, reducing the diqtance from oncx h~~nclred feet to 
fifty feet has no retroactive effect. Hiuuhnw I ? .  I'cppcr, 573. 

1)riring into obitrncted interswtioii nt sprcd in rscws of 1.7 11111~s Iwr hour 
i\ negligcilce pt r sc'. T z o ~ o  v. Lipc, 627. 
9 14. Parking and Parking Lights. 

Stopping on highway for fraction of minute because of wrecked cars ahead 
o11 highnay Iicld not parking in violation of statute Btalli?tgs 1,. Transport 
Co., 201. 
5 17. Skidding. 

The mere fact of skidding ib i~isuificient to establish negligence on the part 
of the drixcr of a n  antomobile, but where the skidding is caused by the negli- 
gent operation of the car, the driver is liable for injuries resr~lting thtlrefrom 
Taulor v. Riersoli, 185. 
3 18b. Willful and  Wanton Negligence. 

Evidence that  defendant drove his car into a n  obstructed iritersectioii a t  :I 

speed in excess of fifteen miles per hour, although suficient to establish negli- 
gence pcr sc, is insnficicnt to wpport an  iqsne relating to wanton negligwce. 
T w n o  1,. Lipc, 627. 
3 ltlc. Contributory Negligence. 

Testimony held not to disclosr contributory negligence, as  matter of law, on 
part of tn-elve-year-old plaintiff, who was hit by speeding car when he slrated 
into infrequently used street while playing. R ~ l l i ~ t ~ ~ ? ~ ~ r f l z  v. B~cr?~s ,  40. 

Evidence ltcld to disclose contributory i~eglipence of plaintiff in attempting 
to drive past defendant's parked car. McA7arr a. ICiliwcr cE Co , 65. 

Beld: Plaintiff's eridence shows contributory negligence of his intestate as  
;I matter of law in driving a t  an unlawful speed a t  the intersection, imder 
the statutes in force a t  the time of the accident, and that  intestate took a 
chance and lost, m ~ d  defendant's motion to nonsuit was properly granted 
His~shazu v. Pepper, 573. 

Motion to nonsuit for that  plaintiff's own testimony showed contributory 
negligence held correctly denied when plaintiff's testimony is conflicting on 
the issue. Vntth c ~ r s  2'. Chc afhnnz, 5'32. 
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a 18d. Intrrvcning hcgl ige~we.  

Iicld: Evidc~ncc~ failed to show iutervcuing negligcncc., sincv driver's negli- 
gencae W:IS :~ctiv(b and not p:~ssivc'. T(c!tlor 1%. IZicrson, 185. 

a 1Hg. Snfficitwry of 1hidt.1lrc of R't~gligcvicc. 
The cbvidence fiivor:ihlc to plnintift' tended to show t11:lt defrndnnt's intes- 

tate w;is dririli:: l ~ i s  c8nr nt :I speed of fortg-fir(> miles per hour along a wet 
strcct in heavy traffic4 ill t i  thickly populatrcl rt~sitlential sect~on of :I city when 
the car sliidded fifty f t ~ t  : ~ n d  careenctl to the lcft ovcr the cviitclr of the 
street i ~ n d  hit :~notller car going in tht1 opposite tlircvtion, rcsnlting in the 
injuries in auit. Iield: The evidence w:is sufficient to be submitted to the 
jury on the qucstion of whethcr the skidding of the car was cn11sw1 by its 
negligent operation by tl(~frndnnt's intest;~te. ?'u!ilot- 7.. I(ieraotz, 185. 

Thc. evitlencc tliscloqcvl that the car in which plaintiff was riding a s  n guest 
skidded egprcmin~:~tcly fifty fcct and cmxentvl to tlic left 40 that its lcft front 
whecl wna about seven feet ovcr the center of the street whrn it struck the 
car flriven by tlrfendant, th:~t  tlefcndant was driving liis cnr on the right side 
of the strcct a t  al,ont twenty miles per 11o11r. but that he co111d 11:lve seen 
that the car in wliicl~ plaintiff mas riding W:LS out of control, ancl that  he 
could have avoided the collision by tnrning three feet fllrtlier to his right, 
there being about sevrnteen feet hetmet~n his car :lad the right curl). IIeld: 
'1'11(~ c~vit1mc.o was sufficient to be .nbmitted to the jury upon plaintiff's allega- 
lions that the driver of the car failetl to I t e ~ p  ti propt'r lookont, :mtl was 
tlriviag in u rccliless manner in view of tl~cl c80nditions of the s t r c ~ t  and the 
s~~rrountl ing circ~un~st!~nces. Ibid. 

14vid~~r1ce that plaintiff's tlog was standing in the street n l m ~ t  seven feet 
from thc' curb and WLS xttcWive to and had started to movv toward his mis- 
tress, who was standing on tlw sidewalk ancl had nttr:ictcd his attention and 
c8ausetl him to stop :IS lle was cro.;<ing the street by yelling n n-arning to the 
driver of :11i 011-c30ining car, that  thr  driver of the car was then two h~lntlrcd 
fcct awry :~nd (.o111d have easily observed the situation, thnt ihc street was 
hroatl and free of traffic, but that the drivw of the car, w ~ t h o l ~ t  slacl~ening 
speed or turning to the left to avoid hittiug the dog, ran orQr  : ~ n d  killed the 
(log ncnr tlic right c i~rb ,  1s 11tld snfficient to be suhmittcd tc the j w y  on the 
issue of tlic driver's negligence, ;lnd not to sllom contrihutor:~ nrgligrnce ns :L 

~ n a t t e r  of 1:kw oil the part of the o?~ner  of the clog. Jonca v. Cmtldoclc, 420. 
Confiicting evidence a s  to the identity of defendant a s  thc drivcr of the car 

inflictiug the ncgligrnt ii i jwy in suit raises :I yiiestion for the j~try.  Ihid. 
Cvidvnw of defci~dant's nctionilble ncgligcwc in traversing intcrsc~tion Ibcld 

sufficirwt for jury. M ~ ~ t t l ~ c i ~ ~  1.. Clicf~tl~otti, XU. 
Ih-iilwce that def~ntl:rnt drove liis car into :1n intersection of highways a t  

:I s11et.d in exctw of 1.7 milw por hour \vli(.n l1i5 vision of the intt.rsccting 
highway was ohtrnctcd by growing corn, and that his sgced was n proximnte 
cause of the accident in snit, is sufficient to overrule his n ~ o t i ~ m  a s  of nonsuit, 
speed ill excess of 1.7 miles per hour, under the circumstar~cw,, being in viola- 
tion of statute, C. S., 2G18, :tncl constituting licgligcnce pcr s ~ .  Twucr  2.. L i p c ,  
027. 

IGvitl(~ilc.e that the t1rivc.r of :I truck, in aitcnipting to 1x1s~ cars going in the 
saint, direction, pulled out in the ( ~ n t c r  of tlw r ~ i l d  nntl hit  the car which 
l~laintiff ~ v a s  driving in the opposite direction, cnnsing (1:lm:igr to the car and 
injury to phintiff, 1s hcjld s~~fficient to be sublnilted to  the jury on thc ques- 
tion of the nc3tion:lblt. i~cgligence of the drivvr of the trncli. V. C. Code, 2621 
( 5 5 )  ( : I ) .  tT~ul~f ' r  t > .  ]>fl/?, GCh?. 
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# 10. Right  of Action for  Injuries in  General. 
The "gross ~~egligcnce" rnle does not npply in this jllristlictio~l to actions by 

; I  g r : ~ t ~ ~ i t o u s  guest to rcw)\-chr from the driver for i11j11ric.s s ~ ~ s t : ~ i ~ r c ~ t l  il l  :I ('01- 
lision. Talllor v. Ricrsov, 185. 
ZOa. Contl-ihutory Scbglip'ncc~ of CutW in Grnc'ral. 
Conflicting evitkncc~ ;IS to whether plnintift"~ intrstntc 1;1row thc' general 

rc~pntirtio~i of tltc tlrivcr of t1lcb c : ~ r  :IS ~~c~l i l cs? :  :1uc1 incom[wtc5~~t :tilt1 ntldictcil 
tc, drink wlrc~~l i~ltwt;rtc\ got illto tire (.:\I, ;IS s11elr clrivc~r's gnwt is Irc,ltl to rnisc 
:111 issncl of fxct for tlw jnry OII thc, 1l11wtioi1 of iiltcst:~tcl's rolltribntory ucgli- 
gtlncc. Tu!lTo~' c. Ct7rctlle, GO. 
# 91. I'i~rtiibk Linhlc? to  Guc'sts and 1';~ssrngc.r~. 

The con~l~l :~int  :~llcgetl t11:lt :I 1)ic.c.c. of tinll)cr from :I britlgc c1vt.r the corpo- 
r :~te  defcwcl;mt's tritclis struck n11t1 killrvl intestnte w11~11 t h ~  car in which lrr 
\\.:is riding a s  ;I gncst was tlrircn illto thr. siilc of the bridge. th:it the d r iwr  
of the car xis intosicntc~d and n.:~s t l r iv i~~g  a t  :ui escessivc s[~cvtl. nntl that tht, 
I)l,idjic n;ls :rllowrtl to rt'inilin v-ith 1)rolct~n gnnril rails 1)rojccTi11g in :I m:nlllr,r 
Ii:lz:~rilous to the trnvrlii~g plthlic. :lntl th:lt thc corporate clcfcsntl:l~~t had prior 
kno~vletlg:.e of its contlition, and that jlltcst:lte's dent11 was proxiin:~tc~ly canscd 
11y the coric.~~rrwt ~~egligcurc of the driver and tho rai1ro:ld cornl,:llly. Hcld: 
'I'hp co~i~plnint statcs n cnllsc of :letion against tlefenchllts ns joint tol't-f~WoW. 
c~~ltitliiig plaintiff to m:~int:iin a11  tion on :\gainst either or both. :111tl thr  caorl)o- 
r:lte (lefend:n~t's demllnrr on the grolintl that it  :~ppr:~rrtl  from the facts 
:tllcgetl t l ~ t  the nei,.ligtw,t~ of t l ~ c  t l r i ~ c r  of thcx c : ~ r  J T ; I ~  llie solc ])rosiriiatcs 
c.:~:~se of thr. i i ~ j r ~ r y  w ; ~ s  prol~r'rly orc~rrl~lcd. Rtr~ith 1). Sirll;, Sl5. 

Eritleiicc Ilc'lfl to tlisc~losc~ that nrgligcncc of tlrivcr n-;ls rolc 11rosi111;itc. 
wnsc of nccitlcnt :it l.:liIrond crossing. ant1 r:~ilroatl con~lm~ly's rnntio~r 111 
 onsu suit wxs propcdy grunted. Rosc c. R. R., 834. 

8 23. Li;il,ility of 0\\-nt.1* for I)rivc.~"s Xrgligcance i n  Gcnc'rd. 
Evitl(wcti th:lt the owlltsr of :nl :~lltci~nol~ilr pcrmittcd :I persoil to tlriw t11(. 

c.:lr who \r:rs :I rccWrss :111tl inc8on~l>c'tcwt tlriwr xntl g i r c ~ ~  to the h:ll1it11:~1 nntl 
~ ~ s c w s i v c ~  nsc of liqnor i x  71cld snWcic,nt to 11e sn1)mittrtl to the jllry on tl~tb 
issnc. of t 1 1 ~  owner's ncxgligt,nce ill pc rmi t t i~~g  sue11 p('rso11 to tlrivcl 11iq (.:IT. 
Tn!/lor c. Cflritllc. 60. 

In order for thc ownrlr of an nnton~ot)ilc to be l~cltl 1i:lblc for injnry inflictetl 
11.v n persoil to ~ h o m  he 11:lcl l o x ~ ~ r t l  the car, the i~i jur t t l  person must show. 
in :~tltlitiol~ to the fact of ow~lrrship. that thc person to wlrom the car was 
lo:rl~ed \\.:IS r r c k l ~ s s  n i~d  iucomp~tc i~ t ,  :rntl that the owrlcr 11;1tl Itno\~-lctlgc~ of 
this fact. Ct)07i 1. .  K t c d m r n ,  345. 
5 24a. Liability of Ownw for  I\'c,gligrncc of dgcnts  tmcl Employers in  

Gcnrral. 
In order to holtl :HI er~lplogc~r li:~hle for t l ~ e  negligent driving of his c111~ 

ployee. plaintiff m l ~ s t  establish not oiily the fact of culploym~nt. 1)11t also that 
the t~ml~loyc~r. a t  t l ~ c  time of thc collision. mas cng:lgtd in the [KTfornianccb 
of some tlnty invitlcilt to l ~ i s  c~ml) loyu~c~~~t .  7'1'1.1y I.. . l i f ~ ~ i t ~ ~ o i ~ ~ i ~ t ~ , ~ ~  1Vi11'fl ("o.. 
351. 
5 24c.  ('on~pc.t.c~~cy imcl Sufficiency of Kridencc That  D r i r r r  \Vas Acting 

in Scope of Employment. 
Evidence ltt>ltl for jnry on issue of wlietl~er tmployce was :~cting within 

scope of ernplo.vmo~~t : ~ t  time of :~c.citlmt. 31 i l l o  1 9 .  llTootl, 520. 

# 23. lhnl i ly  ('nr J)octiainc. 
The t~~-itl(~ncc~ clisclosc~l that t l~ t )  f(vvc tlcfcncl:~~it w:Is tlriring ;I car onlieti 

I)?. 11r.r t l :~ngl~tc~r. I I I I ~  th:tt the tl:~ugirtcr n.ns :I 111i11or and I I S P ~  the C:II. 
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only wit11 the consellt of her parcnts. that  all  nleinbers 0:: the f:unily nsetl 
the car. which was kept in n garage with two other cars beloiiging to the fcnw 
defendant's hushnnd, and that 11e listed ant1 paid tnses on thc car in  his own 
name, scvmrcld or nttcmptt~tl to sc~c8nri~ i n s ~ ~ r n n c c  t l l c ~ w ~ n  in liis name, imd 
furnisl~etl gasoline m~t l  lu~itl rc.p:~ir I~ills t l i e ~ ~ w n .  that a t  the time of the 
accident the fctnc defcwlnnt lincl gone for a tlress I)eloliging to her daughtcr 
and was going to bring her tlnughter llome from n70rk, and that after the 
nccitlcnt tllc husband 11:id titls to thc car plncctl in  his name, is Iteltl sufficient 
to show that the h11sl)nnil controlled : ~ n d  niaintninetl tlis c;nr 3s it "fnn~ily 17~r." 
and the evidmcc w;ls correctly snl)mittc~tl l o  the jnry 011 tllv i s sw of liis 
liability nnrler the doc2trint>. . l f a f t l ~  v1c.s 1.. Cl~c'otltrc~ir, Fin". 

s 29. Drunken Driving. 
Statntc prohihititlg operation of vehicle by person 11ntler il~flnence of intosi- 

cants imports nlotion of the vehiclc an11 docs not cwll)mc8? holding vehicle 
still by putting foot on brake. R. v. H a t c h r r .  55. 

In absence of evidence that owner lrnem driver was intori~:atcd, owler may 
not be held c~riniinally linblc. Sf. ?:. C r c c r l ~ .  700. 

ConfIic3ting evidence as  to ~vhctlier AefenAnnt was dr~ lnk  i ~ t  the t i m ~  held 
for jury. S. 2;. Btancell, 843. 
5 30. Passing Sta,nding School Buses. 

N. C. Code, 2618 ( b ) ,  requiring motor vcl~iclcs to stop before pns~ing :I 
school Iws standing on the highwny npplies to pnssing n sclionl hns f r o ~ n  pithcr 
direction, from the rear  or from the front. S. 1%.  TVcbh. 3.50. 
9 31. Negligence of Defendant. 

Evidence that defendant w i ~ s  tlriving his 1.:1r a t  n speed of from .TO to 55 
miles per hour, on or near the center of the highway. when lie collided with 
another rnr. resulting in the death of the driver thereof, is hr ld  sufficient to 
overrule tlcfrndnnt's motion to nomi i t  in a prosecution for mnns1aughtc.r. 
nltliongli tlefrndnnt introd~icrs evidcncc in sharp conflict: hut n u  iustrnctiou 
that  thc driring on the Iiig111vny a t  snch speed was ncgligcwv per. nr is error 
entitling ilrfmAnnt to n nmv trial. R. 1.. T P ~ h b w .  187. 

1 1Effrc.t of l ) isr l~argr  on L i a b i l i t ~  of Cnil~btor* of l3ankr11pt. 
The discharge in 1):lnkrnptcy of the n~akcxr of n note docs not affect tlic 

liability of nn endorwr of the note before delivery. T , ! t f h r ~  1.. T,enmns, 278. 

T<i\NKS A S n  RAR'KISG. 
$3 5c.  Powers of Resei-ve Banks. 

Wlrcw ;I note esecnted 1)y the maker.; for n valid tlel~t is rrdisco~lntetl 1)y 
the pnyee banli, the makers cannot complain that the note n-a s not wl)jctat to 
rediscount under the Federal Reserve Act, only the Federal G(~rernment  being 
in a position to complain that n reserve bank exceeded the powers conferred 
11po11 it  by the Government. l?rc?rli 73. I h c f f y .  598. 
9 8 n .  Dutirs  and Lii111ilitic.s in  Paynwnt of Chrrks. 

Depositor ni~i.;t notify 1):111k of forgcric.; within sixty dnys from receipt of 
hank's ~ tn tement  by depositor's anthoriaed agent. PtirT Po. c. Ba9?7i, 244. 

Evidericc hr ld  not to disclose that corporntion was negligent in fniling to 
discover forgeries of its bookkeeprr. Ih id .  
9 10. Rediscounting. 

Where a national bank acts ill it.: own illtere-t in rediwo~nlting ;I note with 
a Federal Reserve Bank, ltnowlctlgc of the 11:ltionnl Imnk of matters not 
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BANKS AND BANKIKG-Con t i ~ ~ m d .  
;!])peari~~g upon the face of the note which render i t  ineligiirlv for rediscount, 
is not imputed to the reserve bank. Rank 1). Dtiff?l ,  595. 
9 18. Clauns and  Prioritirs.  

The fonndation of a benevolent society selected a baulr to  act a s  custodian 
of i ts funds. agreeing that the bank acting a s  custodian should receive a 
stipulated snm annually for its services nnn should treat the funds like other 
slvings deposits, the foundation ret:lining control over the f u i ~ d s  and receiving 
interest thereon. At the time the bank became insolvent and closed its doors, 
t l ~ c  fnnds were rcyrcsc,nted by certificates of deposit. Held: The foundation 
is rlltitled to prove its claim against the bank for the deposit as  a common 
claim, but is not elltitled to a preference thereon. Jfasomic E'oirndation 9. 

Hood, 67. 
Prolr~rty 1)etlneatlied to a bank to I I ~  held by it  ill trust illid wsed by i t  in 

the etlnc.atio11 of testatrix' grandson, and 1)alance remaining to be paid him 
llpon his majority, is held to entitle the grmidson to n prefcrencc in the banlr's 
:tssets upon its insolvency upon his ~n :~ jor i ty ,  no part of thc f n ~ ~ d  I l :~r ir~g hern 
used for his education. Urooksl~ire c. Hood, 681. 

The preferred claini of a noilresident against all insolver~t bank is not 
barred because not filcd until three and n half years after his majority and 
six years after i ts  receivership, when the nonresident had no notice. actual or 
constrnctive, of the banlr's receivership until the time of filing claim, nncl :in 
:letion thereon begun before the expiration of ninety days from the rejection 
of the claim can be maintainc(1. Ibid. 
3 27. Distinction Between Merger a n d  Consolidation. 

A national bank, in order to effectuate its agreement wit11 certain State 
I~anlis for a c40nsolitlatio~~. trxl~sferretl all i ts assets. with the approval of tht, 
(lomptroller of the Cnrrency, to a State bank incorporated for that purpose. 
: ~ n d  thereafter the national bank was duly dissolved. The State banks in- 
volved ill thc agretbrnent, with the :~pproral  of the Commissioner of Banks. 
transferred all their assets to o ~ i c  new Stxte ballli. and each of the constitnent 
State 11anks was dissolved and ecasetl to mist  ;IS i~ corporation. Held: Thc 
new State bank was created a s  i~ resl~lt of :I consolidation rather than a 
merger, since none of the constituent: l)anlis remained in existence, hilt each 
was dissolved to form a new corporation. Rmok 1;. Hobbs, 379. 
g 29. Operation and  Effect of Merger o r  Consolidation. 
d bank created a s  a result of the consolidation of constituent banks succeeds 

to all  the rights, powers, duties. and liabilities of i ts  constitnent banks. N. C .  
Code. 217 ( p ) .  I3m(1k 2.. Hobbs. 379. 

BASTARDS. 

8 1. Nature, Validity, a n d  Construction of Bastardy Statutes. 
N. C.  Code, 276 ( a ) ,  making the parent's willful neglect to support his 

illegitimate child a misdemeanor, does not riolate due process of law or impose 
imprisonment but by the law of the land (14th Amendment to the Federal 
Constitntion, Art. I, see. 17, of the Constitntion of North Carolina), since thts 
stntutc mi,ws, no l~resuniption againit x person accnsed tlierenncler, the failurt) 
to support I~eing cvitlrnce of nillfolncss. bnt mising no presumption thereof. 
but to the contrary, the statute reqnires the State to ovcrcome the presump- 
tion of innocence both as  to the willfulness of the lieglcct to support the 
illegitimate child nnd defenclant's paternity of the child. S. v. Spillman, 271 
9 4. Prowdnrc.  

I t  is not necessary to a prosecutioi~ for willful neglect to support an illegiti- 
mate child that  clcfendant's paternity of the child should be first jutliciallj 



t l (~tc~rn~i~~cvl .  I)nt the St i~tv ~ n n s t  1)rovc on the trial, first, clc~'t>~~tl:~nt's paternity 
c)f tht. c~hiltl. :111tl tl1(111 l~iv \villful neglect or refusal to wpport the rhild. S. v. 
Spi l l r~~o~t ,  271. 

I<IWl'lQRI[EI;TS. 

5 3. Affidavit and  P~*awedings to Serurc. 
An order for the t~s:~minntion of nu adverse purtr ~mtlcr  ('. S.. 900.  my be 

grr1nttxd 111)on I)rol)er :rffitI:ivit Iwforc th r  fili~lg of ;I c~onip1:iint. I:olrf~~ti!o~! v ,  
T ~ . u t  Co. .  (ii!). 

a 6. Right to 1ntroduc.t. Esanrini~tion at T14al. 
TVl~cre :I 1);lrty rcwtls ill c~vit1c11c.c : I II  e s i ~ n ~ i n ; ~ t i o ~ ~  of :III :11lv111.(1 lmrty had 

~mdt>r thc l~rovisious of C .  S.. Sn!), c,f  wq., he must read the whole of the 
t ~ s u ~ r ~ i ~ ~ i ~ t i o ~ l ,  i~n(l  the' :1(11nissi011 ill t~vitlencc~ of the t1ilvc.t c s a n i i ~ r : ~ t i o ~ ~  of such 
party \vhilc omit ti^^:: tl~ts c.ross-c~s;~~r~il~;\tic,~l is rcw~rsihlr v~.ror. C'. S., 902. 
FJtfloc 1;. lloitlir!y Co., 262. 



# Bti.  <'ompctc.nry xncl R c . l t ~ ; ~ n c . ~  of 15vi t lcnc~ in  Act ions  on Sotc's. 
\Vl~c~rc~ ;I pa r ty  tlts~lics t1i:rt I I ~ .  c~~~tlorsc~cl thr. t ~ o t c  snccl on o r  nntl~orizctl his 

sig11:1t111.(~ t l ~ ~ r ~ t o ,  t ~ v i d t ' ~ ~ c t ~  t l~ i r t  11~' ( ~ I I ~ o ~ s ( Y I  t 1 1 ( ~  originxl 11ot~.  :111(1 t l~ : l t  tllc 
I I O ~ P  srlcvl ~ I I  \\-:IS c.scc41rtotl ill r(~11(.w:11 of ill(, 11rigin:t1 not('. i s  c'olnpctc'111 011 

t11v ~SSI I I , .  I!c!t11,~ 1.. Y ' ~ I , W , / / ,  470. 

# 37. Sullic4c'tiv). of B>ridemct~, S o n s n i t ,  a n d  1 ) i w ~ t e d  Vwdict .  
\VIIPI .~~ I ~ a r t y  n t ln~i ts  ckrrcntio~l of 11otr : ~ n d  fails  to in t rod~lcv csvitl(wc.cb 011 

:~fl inn:~tivo dcfc~isc  n l m i  \ v l ~ i c l ~  11c prays  r c f o r n ~ ; ~ t i o l ~ ,  dirc*c.tctl vc~rtlictt f o r  
I~ol t l t~r  i s  i ~ o t  t8rror. h{/,q7o.vtoit I..  ()/I i///i. (iU6. 

Introtlnctioi~ of ~ ~ o t c  with fnrtl1c.r c~vit l(~llw of i t s  c s c m ~ t i o l ~  : I I I I ~  ( ~ o ~ ~ s i d ( ~ r : ~ t i o ~ i  
v~ltitlcw Iloltlcr to go to tht, jnry. ; ~ l t l ~ o n g l ~  tlcfrl~tl:rnt i ~ l t r o t l ~ l c w  c~vitT(wc~ tll:kt 
~ i g ~ ~ : ~ t i ~ r ( ,  \vxs f o r g f ~ ~ ~ y ,  fJu~,k.s I . .  .4 / T I , I I .  (XS. 

# 1. (:e-nr~r:~l i11id Sl~ecific 1)rsc-riptions. 
JVllc11 tllc s~rv5f ic  d w c r i l ) t i o ~ ~  by mclttv : I I I ( ~  l)o~111(1s ~ o n t : ~ i i l ( ~ d  ill :I dcw1 or 

tleotl of t rn s t  does not inc111tl(~ 1:11id \vhic11 it \\.;IS the  intt>ntion of the 1)artics 
to the. i~ ts t rnrurnt  to  c.cmrc'y, I)nt s ~ ~ c l i  li111d is i11d1111cd in :111f1 i s  ( ' o w r t ~ l  Iby a 
g c ~ ~ ~ c * r : ~ l  tlwcription, tlrc: gcwc~ral i ~ n d  not t l ~ e  sl)(vitic des(-ril)tion will ~ o n t r o l ,  
:111(1 t l ~ c  g r : ~ i ~ t e ~  in t l ~ v  tlevtl. o r  the  trnst(lc) ill 1110 t lwd of t r ~ ~ s t .  ;icsqnirt~s t i t lc 
to t110 I:lrg:.cbr trn~:t (~~n\brnc.cvl in tho gcbncbr:11 tlowril)lion. ( ' I Y ~ ~ L Y  I . ,  P IY I I . , ~ ,  217. 

$ 9. S~rtl ic~icmc~~. of b : r idrnw.  
I C ~ i t l ( ~ t ~ c ~ ~  illat the, 11o11sc. of the  ] ) ~ I I ~ I Y . I I ~ ~ I I ~  \ v i t ~ ~ ~ w  W:IS 1brok~11 into by 

t\visting 1111. k ~ i o l ~  off t 1 1 ~  loc.l;cd tloor ;111tl forc i~lg  t11c door O~I( ' I I .  tlrat tllc time 
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HURGIARY AND UNLAWFUL BREAKINGS-Continzbed. 
was late a t  night, and that  the prosecuting witness and hii3 wife were asleep 
in thc! room entered, together with evidence that  tracks in the freshly fallen 
snow were followed and led to defendant's room in another house in a distant 
part of the city, where defendant was apprehended, is 11cld sufficient to be 
submitted to the jury on the question of defendant's guilt of burglary in the 
first degree. S. C. Code, 4232. S. v. O f l l ~ l e u ,  206. 

CASCELLATION O F  INSTRUMEIUTS. 
18. Sufficiency of Evidence a n d  Nonsuit. 
A nonsuit is properly entered upon an interplea seeking to have certain 

instruments canceled for fraud when the parties seeking the relief fail  to 
introduce any evidence that  they were defrauded. mint or^ z. L u m b e r  Co., 422. 

I2viclence that plaintiff owed nothing on her car, but was induced to sign a 
c~mditional sales contract thereon securing a debt owed tht? dealer by plain- 
tiff's hon, for which plaintiff was not liable, by false reprf~sentations by the 
dealer's agcnts that  the writing mas a n  application for insurance on the car, 
and that plaintiff could not read the writing a t  the time because she did not 
have her glasses, is held sufficient to be submitted to the jury in plaintiff's 
action for the cancellation of tllc writing for fraud. Ednefl v. Motor S n l t s .  
560. 

CARRIERS. 
4. Rates and  Tariffs. 
Plaintiffs, carriers by truck, instituted this action against certain railroad 

companies and the Utilities Commissioner to enjoin the pron~ulgatiou of lower 
rates on a certain product by defendant carriers and the acceptance of such 
rates by the Utilities Commissioner, in shipments from n designated terminal 
to other points within the State. alleging that the rates were unjustly dis- 
criminatory against otlier products orer  the same route and against products 
shipped from other termini in the State, and in violation of S. C .  Code, 1112 
( I ) ,  and that such reduction in rates would tend to injure plaintiffs in t l~e i r  
ln~sincss of hauling the product in question by contract with shippers. H c l d :  
Plaintiffs allege no invasion of property rights entitling tkem to injunctiw 
relief, since the alleged discrimination against other products orer the samr 
route and against other termini in the State rvonld i n j w c  shippers having such 
other products for bhipmtmt over the same route and shipper!g having products 
for shipment from iuch other termini, and mould inmde no property right3 of 
plaintiffs, and since tlie alleged prospective injury to plaintiffs' bnsiness is by 
n a y  of fair competition, against which the law does not protect, such injnrj- 
being dant?t!cur nbsquc ~ t ~ j r w i n ,  defendant carriers being e n t i t l d  to reduce their 
rates a t  will nncler ell. 134. w c .  16, Public Laws of 1933. Motor Service v .  
R. I?. ,  36. 

9 Oa. Rotice, Lien, and Priorities. 
The registration of a chattel mortgage in the proper county in this State ih 

constructive notice of the lien in all states except those requ~ring registr:ltiox! 
therein in order to charge purchasers for value without notice who purchase 
the property after it  has been removed to such state and brought to rest 
therein. A~~plezcliite Co. 1;. h'thcridyc, 433. 

Purcllaser for value without notice in  state requiring registration thereill 
lield to take property free from chattel mortgage registered orlly in thip State. 
I b i d .  
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9 2. Assistant Clerks. 

While the clcrlr of the Superior ( h u r t  is a c.onstitntio~u~l offictbr. rllv c l ~ ~ t i ~ s  
of clerlis a re  prescribed by statute, with the exception of the clnty to fill vncau- 
cies in the office of j ~ ~ s t i c e  of the pe:m by npl~oiutmrnt, and tlic I ,egis l ;~t~~re.  
;IS creator of the stntntory (Inties of clerks. nl;ty prrscrilw that such el11tit.s 
may 1 ~ .  ~)crformecl by assistant clerks, X. C. Coclr, 934 ( n ) ,  ct w q . ,  cli. : (2 .  
Pnblic Laws of 1921, and an attack 11po11 the agpointmcnt of 21 guardian for 
: ~ n  incoml~etent I)$ an assistant clerk on the ground that  the statute delt~gatiug 
the lww-ers of c l ~ r l t s  to assistant calerks is nnconstitntionnl is nntmnhle. I11 r r ,  
B(~r l ;vr ,  617. 

('OJIAIOX I A T T ' .  

a 1. Rule as to Parts of Co~nnlon Law in Force in This State. 
So much of the ctommon law a s  is not destructire of, repngnnnt to, or incon. 

sistent with our form of government, i ~ n d  whic:li liils not 11(~'n rtyxxlc(1 or 
;ibrogated 1)s stntnte or bccome obsolete, is in full forcc ant1 cffrct in t l ~ i s  
jurisdiction. C. S.. 970. R. 1'. Hanrpton, 283. 

a 2. Parts of Common Law Which Are in E'orw in This State. 
Common lam rule that solicitntioii of another to commit a felony is a cri~iic, 

ctveil though the solicitation is n-ithont effwt, is in forc.c> ill t l ~ i s  St:ttc. S. u. 
Harrcpton. 283. 

T7nder the. common law rnlr ol)tnining in this jurisdiction, ;I lessor is iu~clt~r 
rto irnplictl cwwnnnt to repair thc premises. . l l v ~ ~ r c r  1..  Il'illitr~~ts. 4.76. 

COMPROMISE AN11 SETTLEMENT. 
2. Operation and Effect of Agrt~enlcmts. 
After thc absence. of incurcd for over seven years without bc'ing heard froni. 

the benchfici;lry. n h o  l ~ i l  kept the pollc.3 in force by paying preminms, agreed 
with i115urer to ;tc*cept the cash surrender value of the policy with the privilege 
of reopening the case in the event the beneficiary coul(1 m e r  prove inwrcd 
(lied prior to the lapsing of the contract. I I d d :  Thc coinpromi~c~ ngrccnwnt 
preclntl(.\ the beneficiary from reopelli~~g the chaw c ~ c e p t  npon proof of actlicll 
r:~tl~cbr t11i1n prewinpt iv~  death. Iicnd I . .  I I I Y  Po . 203. 

COSCICAL1311 W1~:hl'OSS. 
5 4. Warrant and Indictment. 

In this prosecution for carrying a cwncealed weapon, the warrant is hcltb 
fatally defective in failing to emhr:ice in the charge the essential element of 
the offense that  the weapon \vns carried co~lcealed by tlefendant off his own 
premises, the warrant itself excluding the charge that the weapon was car- 
ried off the premises by charging that  defendant carried nn ~~nconcealed 
n cwpon off his premiwu. C. S., 4410. 9. 1.. Rrat l lc~i ,  290. 

§ 6. Sufliciency of Evidence. 
Evidence hcld snfficient to be submitted to the jury OII  c lnr \ t lo~~ of gnllt of 

two of defendants on charge of nnlnwful c.oncpirilcy to :~<c :~nl t  tI1cb Sti~tv'c 
witness. S. 11. Bnlith, 63. 

CONSTITU'L'IOSAL LAW. 
§ 6b. Power and Duty of Courts to 1)ctermnine Constitutionality of 

Statutes. 
The conrts h a w  the po~vcr and duty to d(~lm'tx an act of the Ge~~c'lnl AsstX~n- 

bly unconstitutio~~al whc>n the qnestioii is properly prc~rentrd and the. act is 
clc>arly rn~con.;titutionnl f f lc~t l r  1 . .  Rorcrrl of Gtlttcctfioit, ,525. 
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Supreme Court will not determine constitutionalit,v of s t n t ~ ~ t e  \rlien appe:il 

may be decided on other grounds. S. v. Ellis, 166. 

5 8. Regulation of Trades and lDrofessions. 
Public Laws of 1935, ch. 66, set. 11, providing tlint n licensed dentist who 

shall have retired, or who shrill 1i:irc moved to mother  st<lte and thereafter 
returned to this State, shall strund ruid pass an examinntion Ijy the State Board 
of Dental Examiners a s  to his proficiency in the professiol~ of d e n t i s t r ~ ,  and 
shall show good moral character, before issuance of license to resume gracticc 
in this State, is Jtrld constitutional and ralid a s  an exercise of the police 
power of the State for the good ruid welfare of the people. dllew 1.. Cart.. 613. 
12. Monopolies and  Exclusive l ~ m o l u n ~ e n t s  and  Privilrges. 
. k t  requiring second examination twfore i s s ~ ~ a n c e  of license to resume prac- 

tice of dentistry held not to deny equal protection of laws or to confer exclu- 
sive privileges. A21e?z v. Carr, 813. 
8 1 Equal  Protection, Application, a n d  Enforccment of Laws. 

Act requiring second examination before issuance of license to rcsume pl;w 
tice of dentistry lttld not to deuy equal protection of la\m or to confer cxc111- 
hive privileges, Allen c. Carr, 513. 
8 16. What  Constitutes Due Process of Law. 

Taxation of personalty of noiircsidents having "business sittcn" in this State 
tlors not violate 14th Amendment of Federal Constitution. ~lf(r1rlmiburq 
Coii?lt~~ t i .  Sterchi Rros., 79. 

Street assessnlents made under charter provisions failing to provide notice 
:ml  an opportunity to be heard to  those as~ec;scd a re  void a5 violating clue 
process of law, t ~ n d  may not be validated by r~irnt ive acts r f  the Legislatnre 
Art. XIV, sec. 1, of the Federal Constitution. Art. I, sec. 17, of the Stat(> 
Constitntion. L c ~ i ~ t g t o n  v. Lopp, 196. 
S 18.  Vested Substantive Rights a n d  Titles. 

A statute requiring registration of a chattel mortgage in the state when 
the property, subject to a chattel mortgage registered in another state is 
removed to the state, in  order to affect the rights of innocent pnrchasers for 
wlne  withont notice does not deprive the mortgagee of his rights in violati011 
of the due process clause of the 14th Amendment to thc Federal Constitution. 
Ipplezcltitr Co. u. Etheridge, 433. 

3 20. Nature and  Extent  of Mandate Against Inipairing Obligution5 of 
Contrnct i n  General. 

A statute in effect a t  the time of the cxecution of a ccmtmct ca~inot be 
~nccessfully attacked a s  impairing the obligationc; of the caontmct, sinre in 
well instance the contract is prcsuu~ctl to liarc, heen mntlo with rcfercnvc to 
the existing lam. Federal Constit~rtiotr. Art. I.  scc 10. .Ipplcwltitr C o .  v. 
Etit cringe, 433. 
21 Substantive P~~ovis ions  of ( h ~ l t ~ ~ ~ ~ t u i ~ l  Obligations. 
Src. 3 of ch. 275. Public Lnw.; ol 1933, proriding that ~ipon the 11nrchasc of 

the propert7 a t  the foreclosure s6rl(~ m t l w  tllr pon7cr c~ontnii~cd in thc i n s t n ~  
n i~ l l t  by the mortgagee, rcstni qtic t t  tisf, or hnltlcr of the notes srcuretl h j  
the instrumcnt, the mortgagor or t rm~tor  may rcsiqt rccovcly of n dcflciciicy 
jndgmcnt by showing that  a t  the time of the sale the proper) jr was wort11 lht. 
:imount of the debt, is constitutiol~:~l nut1 valid and doc\ not impair thr  obliga- 
tions of contract. sinre the statute rtwgniees thc obligntion of the debtor to 
pas his dcbt mld t l ~ c  right of the rrcditor to enforce papncwt by action ill 
accordance with the terms of the :~grcement, but proritles mwely for jndicinl 
supervision of sttles 1111der powcr to I ht. cwd thrit the price. bid nt the s11e shnll 
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iiot I J ~  conclusive a s  to the value of tlie property, :mil t l ~ t  the cwtlitor 111:1y 
not recover any cleficie~lcy after :tpplying the pnrchase price to the notes witll- 
out first :~ccouiiting for the fair rahie of thc property in accordance wit11 ~ ~ ~ 1 1  
settled principles of equity. Constitution of the United States, Art. I, sec. 10, 
5th Amendment, 14111 Arneliilnielrt, see. 1; Constitution of Sort21 C:rrolin:r. 
Art. I, secs. 7, 1$> 3.5. LOUIL Ctit.li. 2;. Y1tx.st C'O., 2 9 ;  Blbildiilg <C. LO(III ASSO. 
7.. Bcll, 35. 
S 27. Right  t o  .Jury Trial. 

Upoil tlefcndant's appeal from jntlgmelit ant1 sentelice by the conrt :~Pttsr 
clcfendnnt bad altered a conditioml ple;i of guilty wider cli. 23, Public Lair-s 
of I!):%:+, the case will be remanded in ordcr t l~i l t  n jury may pass upon dcfcritl- 
ant's guilt or iiniocc~~ce in accord:~nce with (lef~ndnnt's co~lst i t~i t iol~:~l  right. 
S ,  71. E71i.8, 170. 
3 28. Right  t o  Confront Accnsrrs. 

Right to confront accusers includes right to rross-esanli~~:~tioii .  S. v. I 'CI .I . ! / ,  
796. 
5 39. Right  Not to  Incr in~ina te  Self. 

An accomplice inay not testify oil direct examination to facts tending to 
illcriminate defendant and nt the aainc time refnse to answer qnestions (111 

cross-esamination relating to matters embraced in his examiliation-ill-chief, 
and where he refuses to answer r e l e ~ ~ n t  questions on cross-esamination 011 

the gronnd that  his answers might tend to incriminate him, it is error for the 
court to rcfuse defendant's n~otion that his tcstiniony-in-chief be stric1;fw fro111 
the record, the refusal to answer the questions on c ross -es : ln i i~~:~ t io~~ rc~ id~*r iug  
tlic testinloiiy-ill-cliicf ilicompetc.rit. N. (2 .  Constitntion, Art. I, sec. 11. b'. r.  
P c r r y ,  706. 
s 35. Due IDroct.ss of Law i n  Conviction of Crime. 

N. C. ('ode, 276 ( a ) ,  malting the p:~reiit's willful ncglcct to support his 
illegitimate child n inisdemeanor, does not violate due process of law or iniposc 
imprisolmleilt but by the lam of the lill~d (14th Amel~chncirt to the I'cclcrnl 
Coi~stitntion, Art. I, scc. 17, of the Colistitntion of North Cnrolina), since tlrr 
statute raises no presumption a g ~ i n s t  :I person accused tliereluiiiler, the fnilurcs 
to support being evidence of willfnlness, but raising no presuliiptioii thereof, 
but to tlie contrary, tlie statute requires the State to overcome the pres~iinptioli 
of innocence both a s  to the willfnli~css of the neglect to support the illegiti- 
mate child and il~fendaiit's paternity of tlia child. S. v. Spill~iiuii, 271. 

COSTRACTS. 

5 8. C+nrra l  Rules of Construction. 
Courts will generally adopt the c30nstruction given a contract by the lmrties 

tl~cwto. P~nitJi '1.. Y ~ I O I I L ~ ~ O ~ ,  672. 
5 2 3 x .  Forfeitures and  Penalties Uiider Terms of t h e  Instrument. 

Provisions in n contract for forfeitures and peimlties for its breach a re  
:rl,horred by tlie law :lud are  loolied upon as  evidencing bad faith ant1 fmnil. 
Ii1ronc.7e.s v. Tt'allctcc, 603. 

CORPORATIONS. 
s 9.3. Liability fo r  Torts. 

Plnintiff'h evidence failed to shorn ally organization of defendant corpora- 
tion a t  lhe time tlie alleged slantler was nttrwtl, or that the inclivid~~al tle- 
feiidmt was an ii~corporator, officer, or .tocltholder, :~lthough i t  did appear 
thnt tlic certifiwte of ilic80rporation 11:~tl 1) ( .1 '11  f11t~1 in the oflicc of the Secretary 
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of State the day previous, C. S., 1116. Plaintiff's evidence also fniletl to shon 
the character of the individual defendant's alleged ngency, or thnt tlie corpo- 
ration impliedly authorized him to utter tile slanilerons remarks or t h c r c ~ ~ f t e r  
mtific.d same. H c l d :  The corporate defentlnnt's motion to nonsuit ma.; prop- 
erly nllowed. Britt  v. Elozccll, 475. 

5 41. Distinction Retween Consolidation and Merger. 
Tmnsaction lrc'ltl to constitute consolidntion rn t l~er  tllnn :L nicxrpCr of con- 

stituent bnnlts. I3ranlc 2%. Hotjbs, 370. 

a 5. County Commissioners, 
C11. 506, Public-Local Laws of 1935, providing tliat Cherokee C o ~ u ~ t y  ~110111d 

I)? divided into three districts nud that  ouc county conlrnissioncr slioulcl l)e 
nomin:ited and rlectetl by the qnalificcl voters of encli of the districth, is  
constitutionnl as  a rnlicl escrcise of 1egisl:ltire power over inunic~ipal corpor;l- 
tions, the General Assembly being given express power by Art. V I I ,  scc. 14, 
to c11:lnge and modify the provihio~ls of ;\rt. V I I ,  see. 1, re1:~ting to n~mlber 
and election of county commis~ioners. Il'atkiiu v. Board of Elcctcoi~.~. -14:). 

0 Purposes for Which County May Contract or Assume Dcbt. 
( 'o~mty may :tssnnic intlcbtcrlntw of its school districts \I-11 \vas contr~~ctcd 

by them to maintain constitntional scliool term, and question of nl ic t l~c~r bonds 
of school district were ilecessary to ~naintenance of constitntionnl icl~ool term 
is for courts. dl~~rslr  hiim 11, Broio?, 331. 

COURTS. 
5 2a. Appeals to Superior Court from County, Municipal, and Reco~uler~s' 

Courts. 
A d e f e ~ ~ d a n t  in a criminal 1)rosecution is entitlcil to n trinl t l v  rrot5o 111~11 

appe:il from jitdgment of n r twr t l (~r ' s  conrt. 1)ut his pltw of guilt! c>ntercyl 111 

the recorder's court is compettwt erit1c11c.e ag:linbt 11im 11po11 tllc trinl in thr  
Snpclrior Court. S .  v. illcIC~li,ql~t, 57. 

Where error hns been colnmittctl ill t l ~ c  county conrt in in;trl~c.ting tilt> jury 
on the issue of damages, the Superior Conrt, on appeal, has the discrctionnry 
power to order :L new trinl of the case in\tead of restricting t l ~ c  l l t v  trinl to 
thc issue of damages. Bvozot 1.. Lipc, 190. 
3 2c. Appeals to Superior Court from Clerk. 

Where the clerk orders an executor to file fiual ncconnt and turn ov1.r the 
assc,ts of the trust estate to itself a s  trustre, wl~icli ordcr is :n~udc :IS n mnttcr 
of l a v  upon the facts fount1 nut1 not as n mnttcr of discretion, thc ordcr is 
reriewnhle by tlic Superior Conrt upon nl~peal. Z I L  rc  T'r~ist CO.. 2P3. 

5 7. Jurisdiction of County, 3Iunicipi11, and Recorders' Courts. 
JT'11c.n the judgnlent of n general county conrt is doclieted ill tlie Sllperior 

Conrt of the county i t  becomes n jnilgment of tlle Snperior Conrt iri like 
lnanncr :is tr:lnscripted judgments of justices of the peace. C. S.. 1517, ant1 the 
gcncml county court has no fnrthcr jnriscliction of the case. ;inti may not 
tliercnfter 11wr n motion for tlie appointment of a receiver for the j~~tlgmcnt  
tlebtor. S. C. Code. 860, 160s ((Id).  Iivrr.st?irott Co. 1.. I'icl~c.l.sirilc-I,. 5-11. 

Gcnc,ml comity court hclrl witliout jnrisdiction to nppoint receircr for jiltlg- 
mcnt debtor ~ ~ l l o s e  property is situate outside the comity. Ibitl. 

11. Conflict of Lams. 
Where property, subject to a chattel mortgage registered in this Stare, is 

ren~orrtl  to anot l~er  stntr ant1 there sold, the rc>gistmtiou 1:tn.s of snch stntc 
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govern the rights of the purchaser, althorrgh action is instituted in this State 
by the rnortg;lgee to recover the property upon the snl~secl~~cnt  removal of the 
property here I I ~  the purchaser. Appletohite C'o. c. Btho,itl,qe, 433. 

CRI JIISAL LAW. 
1. Sature and Elen~ents of Crimes in General. 
Tile solicitation of anotller to colnnlit a felony is u crime, althougll the 

solicitation is of no effect, and the crime is not committed, the common law 
rrlle being ill effect and controlling. S. v. Hu?~lpforl, 233. 
h st~i tute  prescribing that persons engugccl ill ;I certain busintw sl~oultl 

ol)tniu a licel~sc from the Commissioner of licvcnne, but wl~ich does not pro- 
vide that failnre to con~ply v-it11 its yrcirisior~s sho~lltl be a ri~istlrrnennor, 11or 
impost ally ~)cni~l t ies ,  nnd which is sc1p:trate and tlistinct from the gener:ll 
ICc~\-c~l~nc~ Act. is not a crimin:tl statute, and a persou refnsing to co~nply wit11 
its provisiow cannot he charged with crime. N. u. Jlor'risorr, 117. 

5 2. Intent : Willfulness. 
Instruc+ioli d(~iining " ~ ~ - i l l f n l ~ ~ ~ ~ s s "  a s  I I S C ~  ill cri~ninal s t : l tnt~s.  S. 2.. Co(11 

co.. 742. 
5 28. Same Offense. 

Under n special verdict the jury found that defendants 11:rd Iwen tried f o r  
the murdcr of a cert:lin person in an attempt to co~rmi t  robl)c.ry. and 1l:itl bee11 
acquitted, S. C. Code, 4614, and that the p r ~ s e n t  inclictlneut ~ . l ~ a r g e d  defendauts 
\\.it11 roblwry rritll firearms from the companio~~ of the pc'rson they wcrc for- 
n~erlg cl~;~rgcatl wit11 killing, N. C. Code. l % G T  ( a ) ,  the two offei~scs having bcc~lt 
connnittcd at  the s:~nie time, and evidence of guilt of o11c of the offenses b i , i ~ ~ g  
sul)sl;~~itially the same as  tlie evidcnce of guilt of the other. I l e l d :  'rhc 
special vcsrtlict supports the court's determination of t l ~ c  plea of former ac- 
qnittal ;~g;r i l~st  defendants, the charges being for separ:ttc. offenses committed 
against different persons. S .  ?:. Clrrtlrtrn~rs, 207 N. C.. 276, cited :~nd distin 
gliished. S. 1.. Dills ,  178. 
5 27. l'rocedure and Determination of Plca of F'ormer Jeopardy. 

IWfvntlmits el~tcrecl a plea of former :~cqnittal ant1 refused to plead to thc 
intlictnlrnt rurtil tlie plea of former xccluittal liail bee11 determined. The trial 
col~rt  wt r rcd  a gcncral p l r t~  of not gnilty and sul)n~ittetl tlie question of 
fornwr ;~cqnittul to the trial jury. Vrld:  The tr i :~l  court has discretion:~rg 
Iw\ver to I ~ a r e  the same jury pass upon the qnestion of former jeopardy nnder 
n gener;~l plc:t of not guilty, and tlrfendants' exceptious c:imot 11c snstai~ietl, 
tlie lnnttrr Lwing solely one of procednre, and the trial conrt's cliscrctiol~t~ry 
dctc~rniinatio~~ thereof not being reviem~ble. 8. c. Dills, 178. 

5 29b. Eviclcnce of Guilt of Other Offensrs. 
In this proscc~~tjoli  dcfmdnnt was c'harged wit11 conspiri~lg wit11 others to 

t1:lmage hi? car wit11 illtent to (lrfrnnd thc iasnrnnce company. h witness 
was permitted to testify that  on a former occasion 1111 11ad seen (1efcnd:int 
n-illfnlly d i ~ n ~ n g c  another antomobile belonging to him autl that  defendant had 
ni:~tlc cl:li~n for such ti;tmage. Hcltl: 'I'rstirnoily of tlef(>ntl:lnt's commission of 
a like oflense on :t prior occasion was coml~eteut 011 the cluestion of intent 
constituting nn essential clement of the offense cl~mgcd. S. v. 12trtts. 650. 

5 30. Evidence and Record at F'orrner Trial or l'i+occedings. 
On :1ppe:11 by d~~fc.l~tl:~nt from jntlglnel~t of tht, rcvwrder's conrt, the conrt 

licurd eviilrnce do1ror.s the record oKeretl by thc solicoitor teni!ing to show ttll:tt 
defent1:lnt had pleaded guilty in the recorder's conrt, the record failing to 
show tllc plea entered by defendant in thnt co111T. The jntlge of the Surwrior 
Court fo l i~~t l ,  from the evidence offered 1)g t l ~ e  solicitor, that  defendant had 
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entered n plea of "guilty" in the recorder's court. Held: 11; \vns error for the 
judge of the Superior Court to deterinine tho plea entered in the recorder's 
court upon the evidence deltors the record. The court might have resorted to 
:i writ of certioi.ari or recordari. S. v. LlfcIC~ti~ltt, 57. 

31a. Subjects of Expert a n d  Opinion Evideace i n  General. 
In  this prosecution for violation of C. S., 25G3 ( 3 ) ,  relatiig to monopolies, 

the Stnte mas allowed to introduce the testimony of con1 dealers in tlitx sainc 
city a s  to the cost of handling coal, tllc opinion testin~ony being based upoil 
coinplicatcd and detailed facts relating to costs of buying, sllipping, trucking, 
liandling, shrinkage, labor, repairs, ctc., thc witnesses haring hnd years of 
espcriei~ce in operating their respcsctive businesses in the city. Held: The 
\vitncsses were esperts and their opinion testimony w i s  competent and was 
properly received in evidence. 5'. 7.. C'oal C'o., 742. 
8 Slb .  Sanity and Mental Capacity. 
h nonespert may testify from his kno\vleclgt? and observation of the person 

in qucistion a s  to such person's n~entnl  conditioii, includiug strength of memory, 
tlic weight and credibility to be givcn such testimony bciilg for tlic jury to 
determine from the witness' intclligencc and liis n~eans  s~f knonlcdge ant1 
observation of the person in quc~tion.  S. c. li'iflicrspoou, G47. 
§ S l p .  Qualification of Esprr ts .  

Wliere espert testimony is admitted in evidei~ce, it  will be prcsuined that 
the co~i r t  nxtde a preliminary finding that  the \vitncsses were esperts, or that  
such tinding was wnired, and mi esccptio~i to the testimony for that tlie record 
fails to slio~v such preliminary finding cannot be sust:~inetl. S. 1 . .  Coal Co., 
7 4 2  
§ 31h. Examination of Experts. 

Where the conclnsion of a 11anrln.riting csl)ert to the effect that  the forgcry 
in question was not executed by clefentlant is properly admitted in evidence, 
it  is cbrror for the court to escln(1e froiu the evidence the testiniony of the 
espert; as  to the reasons upon wliicli he based liis conclusioi~, since such tcsti- 
mony tends to strengthen and enhance his testirnony and :fford tlie jury ;in 
opportunity to determine the soundness of his conclusion. A'. v. E'oiotg. 452. 

32a. Circun~stant ial  Evidence in  General. 
Circumstantial evidence is  a recognized mld nccepted instrnnicntnlity in 

the nscert:~inment of truth. 8. v. Coffcu, 561. 
§ 3%. Presence of Defendant a t  o r  Xcar Scene of Crime. 

Testimony that  accused was frequently seen prior to lioinicicle :it scene of 
the crime on louely road held competent. 9. v. l'nfc, 613. 

§ 83. Confessions. 
Where thcre is no cvidence that the co~lfession of l l ~ c  accwecl. lmtlc to the 

officer l~aving him in custody, was made under thc. i n f l ~ ~ c ~ l l ~ x  of viol(~ucc, or 
threats of riolence, or uncler the inducement or 11ol)c of :I renard. 1b11t the 
evidencc! shows that the confession was freely uncl voliu~tnrily signed 1)y 
nccusfxl, the confession is competcilt, ant1 ail esceptioil to its :~dminsiorl c:lnllot 
be sustnined. 5'. v.  Tate, 613. 

Yohmtnry confessions are aclii~issibl~ in eridencc ajiainft the 1);irt.v rnalii~lg 
them ; involuntary confessions arc  inadn~issil)le, ant1 :L coufef4o11 is vu1nnt:lry 
ill law when, ;uld 0111~ when, i t  is in fact vo1iult:trily inatlr. 8. v.  Jloorc, 6SG. 

Wlrcn :I prior confessioli is obtained under circiu~lstirncc~s irntlrriilg it invol- 
untary, a subst~qncmt confession is presuxncd to flow from the snnic vitiating 
circunistnnc3es, but tlie presumption is rcl)nttnl)le, :~ild it is for tlir court to 
tletcrminc from the evidence whcthrr tllc 1:iter co~~fwsion  is con ip(~ t~nt  :IS 

bciiig i l l  f w t  voluntary. Ihicl. 
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Eviclence 11c.ld lo  support conrt's ruling that second coufcssion \\-:I% vo1unt:lry 
and competent, 111thougl1 prior confession was inconipetcnt. N. 1. .  Xoot.c7. 6%. 
§ 41a. Examination of Witnesses. 

Questions t~slietl by mnr t  tending to disparage witness hvltl to violate C'. S.. 
5M. 8. L.. Winl;lPr, 536. 

Upon examination by the solicitor, a witness was allowed to reat1 her tcksti- 
mony upon tlie preliminary hearing to refresh her memory, : ~ n d  the solicitor 
was allowed to read lmrt of her testimony to her. Held: Defentlmit's excep- 
tion to the manner of examin:~tion of the ~vitness cannot be sustained, it  being 
permissible for tlie witness to thus refresh her memory. :ind if the manner 
of the solicitor's questioning be deemed leading, the matter was nildressed 
to the sound discretion of the trial conrt, the purpose of the solicitor not 
being to introduce in evidence the testimony of the witnrss talien upon tlie 
preliminary hearing. S. r. C'offcy, 562 
5 41b. Cross-Examination of Witnesses. 

The constitutional right of a defendant to confront his accusers i ~ i c l ~ ~ t l e s  
tlie right to cross-examine them on any subject touched on in their ex:~mimr- 
tion-ill-chief, I';. C .  Constitntion, Art. I, see. 11, and a witness testifying to 
facts incrin:inating defenclnnt on his esarnil~ation-in-chief may not deprive 
defendant of his right to cross-examine him on the ground that  nnswers to 
questions asked on cross-esami~iat io~ might tend to incriminate the witness. 
S.  v. P e v r ~ ,  796. 
3 41d. Evidence Competent for Puipose of Impeaching Witness. 

Where the State relies upon the testimony of the prosecuting witness as  to 
the identity of accused a s  the perpetrator of the crime charged, it  is compe- 
tent for defendant to impeach the credibility of the prosecntris by evidcwce 
tending to show that  she is mentally deficient or abnormal. S .  c. T~itltcrspoo?~, 
047. 
3 41e. Evidence Comprtcnt for Purpose of Corroborating Witness. 

Where a witness upon the trial identifies tlie accused a s  tlie man who s l~o t  
and killed her companion and assaulted her, testimony tliat, prior to the 
trial. \he told the sheriff, in the absence of the accused, that the T-oice of the 
accusetl, \vlroni she had heard talking in the sheriff's office, was tlie voice of 
the man who hail committed the crime, i \  competent as  tending to corroborate 
her testimony a t  the trial. 8. v. Tate ,  613. 

47. Consolidation of Indictments for Trial. 
Indictments charging defendant with recliless driving and nitli  pacsinp a. 

\tanding school bus on the highmay may be consolidated for trial. C S . 4622. 
S. v. Tl'ebb, 360. 
5 48. Reception of Evideuce. 

The order in wll i~l i  the I\-itnesvs are ct~lled to testify ii. in the so~~ncl  discre- 
tion of the trial court. ,&'. c. .ilsto~i, 238. 

3 50. Course and Conduct of Trial. 
Drfeiidnnts relied oli an alibi to est:lblish their iniioceiice, and intlv~tl~rcwl a 

witnws who testified tliat hc was playing p l i e r  with dcfentlnnts soinc~ tlis- 
tancc from the scene of the crime a t  the time it  was committed, ant1 i~ltrotlncetl 
mother  witiless who testified that the char;wter of the \ ~ i t n r ~ s s  testifying ;IS to 
tlic nlil~i wns good. 'l'hc conrt :lsltcd the first witness \vhctl~er his employer 
lilicw lie played p01ic.r all iiigl~t on Sundny nigl~ts,  and nslxd the cl i : l r i~ct~r  
n.itncss \vhc.tlier lie \wuld say a man's cliawctcr was good who pltryetl politbr 
a11 l ~ i g l ~ t  Sul~(l:~y ~iight.  I l ( ~ 7 t l :  Thr questiclm proponl~drd l)y the collrt had 
tlic effect of in~pcacl~iiig the \r-itliewes and wvre in ~ io la t iou  of C. S.. 334, mid 
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clefendants' esccptirc ilssignments of error thereto mnst be sustainetl. S. 1;. 
T17ilrclilt1r, 556. 

Remarlis of the court ill the presence of the jury which tend to discredit a 
witnws will be held for reversible error upon appenl of the injured party, but 
when snch remarks are  mnde during defenclant's cross-esamin:~tio of a State's 
witness, t1cfcwl:rnl cannot be prejudiced tlierchy :~ntl his exception thereto 
canuot hc snstained. C. S., 5G4. 8. v. P~ie t t .  G38. 
§ 6%. Questions of Law and of Fact in General. 

The competrncy, admissibility, anti sufficiency of t?vidence is for the court to 
d t ' t ( s r n ~ i ~ ~ t ~ ,  tlie \vt>i~ht ,  effrct, and credibility is for the jury. S. 1.. Coal  Co., 
742. 
3 52b. Sonsuit. 

On 111otic111 to 11o11snit in :L (vrinlin:il  r rose cut ion, the cvidcnce must I)e WII- 

sidcrcd in thr  light   no st fnvornl)le to the State. S .  v. ;lla~lili'/c, 406; S .  1.. Coal 
(?O.. 742. 

0111$ incr in i i~~: i t in~  c~itlence will he considerc!d. S. v. Coal Co., 742. 
A nintion to nonsnit under C. S., 4643, will not lie merely for failnre of the 

States lo offer i~ r i t lo~ iw in s ~ ~ p p o r t  of a n o n t w t ~ ~ ~ t i a l  : ~ v r r n ~ t q ~ t  in tlw indict- 
nient. C. S., 4623, when each essential element of the oRensc? is supported by 
compctent evidence. S. 2;. Atkiiiaon, 661. 
3 32r. Directed Verdict. 

1Sridcnce cstnblishing certain facts made prima fcrcie ev ide~~ce  of guilt under 
n stntnte is  not sufficient to support a directed verdict agninqt defendant in n 
proscv~rtion for violating the statute in the absence of ntlminicnlar evidence so 
nitli~~:: the pvil~tn frccic c;lse that :ill the evidence, if heliered. points unerringly 
to tlvfcndnnt's guilt, since, as  ngninst the priinu fuci(' cnse, the presumption of 
innocw~w stirntls with tlrfend:~nt. rendering tlicl qnestion of d(1feudant's guilt 
I~1yi111tl :I rrason:~l~lc  tlo111)t lundcr the prii~in fncic. caw n qncsl-ion for the jury. 
8. 1..  137lis. 1GG. 

9 33n. Form and Sufficiency of Instructions in General. 
Tht~  t~liargc in this cnse held not to impinge on C. S., 564, :it appearing that 

tlic court, in a clear and logical nay.  set forth the facts and gave the con- 
tentio~rs of hoth parties in a fair manner, nnd charged the law applicable to 
thc* facts and clearly dcfined "reasonnhle doubt." R. c. Con7 Co., 74'2. 
9 33c. Instructions on Burden of Proof and I'rcsumptions. 

Wlicw the c'ourt rtyw:\tcxtlly charges the jury that the hurrlen is on the 
Stntcl to prore every element of the offense beyond n reasonnble doubt, m t l  
t1iv11 fully defines "rc:rsonahle douht." the charge is sufficient on this aspect. 
nntl an c.rccption to i ts  failure to (.all attenti011 to the presumption of inno- 
c c ~ ~ c ~  is untenable. R. 1.. Slston, 258. 

3Sd. Expression of Opinion by Court as to Weight or Sufficiency of 
Evidence. 

S t v  trial is :lw:ir.tletl in this case for inadrcrtent espression of opinion by 
trial rowt  upon the evidence. 8. v. Oal~lc!~, 206. 

5Ye. Requests for Instructions. 
.\ party 11111st aptly tender written request for special instructions desired 

Ilp hini in ortlrr for :ln csception to the charge for its failure to contain snch 
iiistrn(.tio~is to be consitlcretl on t~ppeal. ('. 8. .  565. R. 1.. S1)171111tot, 51. 

Tlic, f;iilure of tlic chnrge to contain certain contentions of tlefentli~nt will 
11ot 111% 11(,1d for error in the absence of an apt rcqncst by clefendant for s11c-11 
sl)c~ci;il i~~strnct ions.  8. 1.. I'tccxtt, 633. 
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The failure of the w u r t  to elaborate on n snhordinnte feature of the charge 

will not be heltl for error ill the xlwnce of a reqnest for special instrnctiona. 
S .  r .  Coal C'o., 7 4 2  
§ 53f. Objections and Exceptions to Instructions. 

An exception by defendant to tlie court's statement of the c~)n tcn t ion~  of the 
State will not be slistained when defendant fails to call tlie niattcr to the 
court's attention in apt time. #. v. Bcctts, 669. 
9 54b. Form, Sufficiency, and Effect of Verdict. 

JYT'here thcre arc  several counts in the bill of indictment. :nld thrl 7-c.rdict docJs 
not refer to one or more of them, tlie verdict amounts to a n  acqrlittal 11p011 tlw 
counts not referred to. S. 2:. Hu~ttpto?~,  283; S. v. Caul Co.. 7 U .  
§ 56. Motions in Arrest of Judg-mcnt. 

Ins~ifficiency of the eridence to support the rerdict nlag not be taken ntlrnn- 
tage of by motion in arrest of judgment. since ~viuit of e r i ~ l ~ ~ n ~ t ~  to s11ppo1-t 
the verdict is  not an error or clefect in the record. b'. 1.. Ruhortanii. 266. 

A motion in arrest of judgment propc'rly cliallrnges the sufficiency of the 
wnrmnt to charge a crime. R. c. Bradlc?/, 290. 

A motion in arrest of judgment for fatal clefect appearing upon the face of 
the record may be ninde a t  any time in m y  conrt I~ar ing  jnrisdiction of the 
matter. S. w. BrctdTcy, 200. 
§ 64. Modification of Judgment. 

Judgment of the court is in fieri during term and may be modified upon 
evidence heard in open court. S. c. Godtcin, 447. 

§ 67. Nature and Grounds of Appellate Jurisdiction. 
On appeal in a criminal prosecution, the Supremc Conrt is I i n ~ i t ~ d  to ~n:lttvrs 

of lam or legal inference. S. v. Edmundson, G39. 
69. Appeal and Certiorari. 
Where, from lad< of time or for other cogent reason, a case is not ready for 

hearing in accordalice with the Rules of Conrt, appellant mar,  within the time 
prescribed, file the record propt2r and more for certiorari, which mutioil is 
addressed to the discretion of the Court. S. c. Jfoorc, 439. 

Defendant, con~icted of :L capital crime a t  :I term of court commencing t\ro 
n-ecks befor(. the liest sncceetli~~g tcsrln of tht. Snprcine (-'onrt. failed to tloclictt 
his appeal n-ithin the time prescribed or to doclicst the record proper ant1 more 
for cc'rtioruri. The State nioved to dismiss, and defend:~nt entered n cotmter- 
motion for cc~'tio?xri. H('lt1: dlthougli the appeal is subject to (1is1niss:rl 
under the Rules of Court, thr State's motion is held in abcgancc an11 d(~feiic1- 
ant's motion for w~.tiorxri allowed, since the life of clcfendm~t is a t  stnlie. 
Ibid. 

Where : ~ n  application for writ of ccrtioizri in the nattwe of a writ of error 
is made for the purpose of bringi~ig up ml ap~>cal  n-lien the right of appeal is 
lost in the trial conrt by failnre to file statement of case ou appeal within the 
time al10~~-ed (N .  C. Constitution. Art. IV,  sec. 8 ) ,  applicant must negntive 
lachcs and show merit. S. 1'. I l loo)~,  GP6. 

On defentl;ll~t's motion for cc,rtiura~,i in tlic nature of a writ of error i t  
appeared from thc r x  pcrrtc case on xpptal made up by defcndant and filtvl iii 
the S n p r t , ~ n ~  Conrt a s  tlie basis of his rnotion that the sole assignment of error 
was to the adnlisnion of tht. confession of clefendant in c~-idcnce, and the case 
on aplmrl so filed sho~rcrl that there ~ r a s  no error of  la^^ in the court's rnling 
thxt the confession w:ls competent a s  being vol~untarily ~natlc. H?ld: Notion 
for ccrtio~'trvi intlst be d i sa l lo~ed  for fnilnrr to sho\v merit. ant1 the qurstion 
of 'lachrs on the part of defendant need not Ire ro~~sitleretl. Ibid. 
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$j 73s .  Making Out ;111cl Service of Ctisc on Al)l~cnl. 
Wl~erc  a defentlnnt fnils to file his stnt~111~11t of e i~se 0 1 1  a1)l)c;rl within the 

time nllo\recl, ant1 fnils to m:~lre npplicntiol~ for c r t c i ~ s i o ~ ~  of time or for 
wi~ivcr of f:li111re to file witl~in the tirnc l)rcsc:ril)d, clcfcwc':ul~t loscs his right 
to bring up tlie "case on :~ppcnl." and the pnrportcd cnsci oil :1ppc~11 filrd after 
c%piration of the prcscril)ctl time is prol)crly stric.lic%l~ from the filcs by the 
tri:ll j~~tlgt,. 011  rioti ion of tlie solicitor. R. I.. . l loo t~ ,  fiS(i. 

Both t 1 1 ~  stntemcnt of case on nppcnl and cscvptioiis ilnd c n t ~ ~ ~ t e r c : ~ s e  ~illist 
be filctl wit l~in the‘ tinlc. allowed or este11sio11 of tinlc' gr i~i~tct l  in or(11.r to lw 
tdTectirc. Ibi t l .  
5 74. Twm of S u l ~ c ~ l l e  Conrt t o  U'hic11 Appciil Jlust 1%: Ttikcn. 

-111 :~ l )pe :~ l  from ;i j l ~ d g ~ n r ~ ~ t  in n crilnir~nl l)rowcutio~i rn~lst 1 1 ~  t:~l<cw to the 
terln of the Snprcmc Co~ir t  conl~nc~lcing  st r1ftc.r t11es rc.11t1itio11 of the jntlg- 
mtwt. :lnrl tlie :i1)1~';11 tlot'l~ctetl fourtee11 clays twfore the call of t 1 1 ~  tlistrict to 
nl l ic l~ it bclo~~gs.  S. I . .  .lIoorc. -169. 
3 55. Filing and  1)ockcting Appet11. 

An order of tht. Rnlwrior (lonrt cwlnrging the ti~ile for sclrring statement of 
c'ilstX 011 :ippc:ll a11t1 c'sc*cy)tions tl~ercxto or cwu~tt~rc:~sc.  C'. S.. (i4:{. ;Is ir~nt~ndetl 
by ell. 97, Public J.:~n.s of 1991, tlocs not nffect the R111es of' ('onrt p r c w r i l ~ i ~ ~ g  
tllv tcwn to uvl~icli t11e nl~penl ~ n ~ i s t  be tnlicn :111tl the ti~nc? n-it11in which the 
:1plw11 must be cloclrctcvl. P. 1.. .lloorc7, 439. 

iiil. Conclltsivenr*ss and Effect of Iltwml. 
'1'11(~ record pro1)t.r as  contninctl in the st:~tc~licwt of the c4:isc on :~ppcal is  

concll~sire, nud \ r l~cre  t l ~ c  recortl ~ r o ~ c r  tliscloscs t1i:it tho trial c w ~ ~ r t  witl~clre\r 
i~lcninpetent tcstiii~nny from the jury anel chnrgc~l the jnry :h~lly ruid correctly 
n p o ~ ~  tlie verdicts of murtlcr in tlw first degrev. nn~rcler iu the stmmd degrec. 
~nir~~sl inigl~tcr ,  ant1 not guilty, ~ v l ~ i c h  tlie jury ~ n i g l ~ t  rct11r11 ( I ~ M I I I  111~. c r i t l e ~ ~ e t ~ .  
defml i~nt ' s  nssign~nents of error based 111)oi1 his c o ~ ~ t c ~ n t i o ~ ~ s  that the court ditl 
uot \\-ithilrnw the i~lcompctent eridcnce from the, caonsitlcr:itio~~ of the jury, i111tl 
tli:~t the court instructed thc jury that they conld rcwtlcr o ~ ~ e  of two rcrdicts. 
g~lilty of ~nurdcr  in the first degree or not guilty. arc. not snglmrtctl by t11c 
record : ~ n d  cannot be snstninetl. AS'. I.. Grio', 720. 
3 80. Prosecution of dppenls and Disnlissnl. 

\\'l~crc tlefendnnt, co~iric'ted of a ci~pitnl fcloi~y, f i~i ls  to file n brief in t l ~ c  
Snprcn~e Conrt, the appeal will be dis~nisscvl ~ I I  lnotion of the Attorney- 
Gcwri11 after :11i c~s:lnii~~ntion of the rcwrcl tlisrloses nu error. Iinles of 
't'ri~c~ticr in the Suprtme Conrt 27 ilnd 28. K ,  1.. l<i~i,!/o~~, 294. 

Where the record i11id transcript :ire not cloclirtrd in thc Saprtmc Conrt :it 
thc p r q m  time, and 110 certiorrcri is :~lloneil, the Superior Court, on proper 
notice. 111i1y ndjndge the nppcal nl~:lntloned o ~ i  [)roof of such fncts. 8. T. Moore, 
4,w. 

'l'lie Hulcs of Conrt g o w r ~ ~ i ~ ~ g  :~l!pc+lls : ~ r c  ~n i~nda tvry  iil11~1 I I I I I S ~  be nni- 
forn~ly enforced, niicl they may not be set : ~ t  11ilng11t 1)y act of the Legisl:~tnrt~, 
ortler of the Superior Conrt, or by consent of l i t i g : ~ ~ ~ t s  or cc'lunscl. Ihitl. 

The right of appeal nlust be esercised ill a~:eordtruce with tlie estnblislled 
rri1t.s :uncl procedure gorer l~ir~g npl)cwls. N. r .  Jloorc. 080. 

IVhc~re n c1efend:unt fiiils to malie, out : I I I ~  serve s t : t t e ~ ~ ~ e n t  of (.:IS(? on :1pl)e:11 
wit11i11 the time allonrtl, he loscs his right to l)roswrite ill[, ;11)11cnl. : I I I ~  the 
n i o t i o ~ ~  of the State to docket aud tlismiss must be :~llonccl, but \ r l ~ c r r ~  t l ~ c  life 
of clcfttnd:uit is  a t  st:lke this will be done o~ily  hen no vrr(,r nl,l)turs OII the, 
f :~cc of tire rrcord llropcr. 8. 7.. Ltrrtr'ct~c.c.. 741. 
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s 4. Time Within Which Action for  Wrongful Death Must Be Instituted. 
I t  n n s  determined on a former appeal that plaintiff's complai~lt in  this 

action for wrongful death failed to state a canse of action against the corpo- 
rate tlefentlanth. Thereafter plaintiff was allowed to arneucl his complaint. 
Htltl: The irmendinent constituted a new action so filr as  the corporate de- 
fe i idn~~ts  are concerned, and it  appearing upon the face n€ the record thnt  
more t h m ~  one y w r  had elapsed bctween the accrual of the canse of action 
ant1 the filing of the amended complaint, the demurrer of the corpornte de- 
fentlnnts n-ns properly sustained, the action against them not having been 
instituted n-ithin the limitation prescribed by C:. S., 160. G o r g e  u. R. R., 55. 

3 8. Evidence of Expectancy of Life  and  Dan~nges. 
In  an action for wrongful death i t  is  error to allow the jnry to consider the 

annuity tables set out in C. S., 1791. upon the question of (la nnges. Brown v. 
Lipc, 399. 

The mortuary tables. C. S.,  1790, itre but evidence of life expectancy, to be 
tnlren in connection IT-ith other evidence of health, constitution, and habits, 
ant1 :m instrnction that  intestate's life expectancy was so many years, based 
npon the tables, violates this rule and the rule against :In expression of 
o p i n i o ~ ~  by the court as  to whether a fact is snfficiently prwen. C. S., 564. 
Trust Po. 1.. Gre~iItow?d Liytcs, 203. 

DECLARATORY JUDGJIEST ACT 
9 2a. Subject of Action. 

An action to establish the rights of the parties under nn ambiguous deed 
is  IicTd to come within provisions of the Decl:rrntory Jndginent *let. N. C. 
Codc. 628 ( b ) .  Cnrr 2;. Jintmcrson, 670. 

DEEDS 
5 lc .  Distinction Between Deeds and  Wills. 

A linsband and wife executed a paper writing purporting to convey the 
lands therein described, but stipulating that  it was understood that  they 
"retain and reserve to themselves their right allcl title to all the above lands 
during their life, and this deed to become effective a t  nnd af-er  the death" of 
the h ~ ~ c b a n d  and wife. Hclt7: The instrument i q  a deed and not a will, since 
it  evidences the intent thnt title should pass to the person therein named npon 
the esecntion of the inrtrriment, reserving the right of posseqsion in the hns- 
band ant1 wife, and the instrument conveys the title with thib right to poises- 
sion pn'tponcd ~ in t i l  after the death of the sur\iving h~isbnnd or wife. Bcck 
1). ~ 7 f l l l d l  nrd, 276. 
g 8. Iirgistration a s  Notice. 

As between the parties, registered deed held uot notice of cause of action 
for reformation for mistnke in omitting reversionary clause therefrom. Ollis 
V .  1jou1.d of Educatioii, 489. 
9 lob. Rights of Purchasers a n d  Crrditors i n  Regard to Unregistered 

Deeds. 
Where a n  instrument is required to he rrqistercd, no notice, ho~vcver full 

and formnl. mill supply the place of registration C. S., 3305 3309. Kuozc.les 
I;.  TVullnce, 603. 
5 11. General Rules of Construction. 

In  col~struing a deed, the language and the entire setting m ~ l s t  be considered 
to accertain the intention of the grantors, and, if possible, effec.t must be give11 
to mery wortl, and all its proviiions harnlonizetl. Calr  I . .  Jimmerson, 570. 



5 13a. Estates  and  Interests Created by Construction of Instrnlnent.  
The deed in this case conreyed the land to n husband and wife hy  entirety, 

nl th  remainder to their children in fee. wit11 further provision tlmt in the 
e ~ e n t  the hushand and wife had no children, "then the estate in fee \imple 
forever to the right heirs" of the gmntor. Thereafter the hi14mnd :i~id nifc  
conveyed the land and their grantor joined with them in esrmting tlie deed. 
The l~usband and ~ ~ i f e  died without children, and the heiri  of tlie or~ginal  
grantor instituted this action for the land. HcTd: Tlie deed did not t r ra te  a 
contillgent limitation in favor of the heirs of the grantor, hilt created t l ~ c  right 
of rcsrersion in her 11~011 the happening of the contingent y, and her h e i n  11:xw 
no interest in the land. their claim Being hy way of inl~erit:~ncc ant1 not hy 
pi~rc.l~ase, arid their ancestor having prerioucly conwyrtl her right of re\er- 
<ion by joining in tlie deed esecutcd by the husl,and and wife. Tlrci 1cIl c. 
('Tnn ton. 391. 

Gr:~ntce's child by his firit wife deeded to him lnndb inhcritctl from her 
mother. Tlie grantinq clnnsc reail to the grantee "and hi- heir- except a- to" 
thtb grantor, and ? ~ a b o ~ d f ~ m ,  to the gr.mtee "and his hcirs rscept as  to" the 
grantor. H t l d :  The gmntce took a fee simple, and the Iangnagc i q  too v,lpile 
:rnd nllcertnin to esclude the gmntor, or tho-c representing ller, from illherit- 
ing a s  one of the heir5 of the grantor ilpon hi? (lratli n itlio~rt di<pokinc of the 
land. Carr 7.. . J ~ I I ~ I I L C ) S C J ~ ~ ,  570. 

5 13b. Rule in Shelley's Case. 
A tlecd to G. for lifc "and then to his heirs, if any : if no 1 1 ~ i r ~ .  to retnl.11 to 

hi:: brotllcrs, . . . to hare and to hold during his lifetime and then to his 
lawful heirs of liis I)ocIy, tho, if tlie said G. sliot~ltl (lip n-itliont n Ian-f11l licsir 
of his Imdy, then the aforesniil tract or parcel of land shall rrtnrll to his 
brothers." i s  7rcld to grmit x lifc estate to G.. the rule in Shcllr]l's c v r v r  not 
:~pplying. and ~ll)on liis dcatli his cliiltlren take title thereto in fee as ag:iinst 
the grantee ill ;I clwtl in fee esecntecl by G. Gir?'q~r~?rrs 7.. Hrtllocl;. 670. 

L)I\'OI1CE 
3 Za. Separation. 

The right to a divorce on the gronnd of two years sel~arntion is buse,l 111~~11 
a "scq~nration" whicl~ is grctlicatc.d upon a prior ngrc~nlcnt.  allti 1ile;rns more 
tllaii "al)ando~lnle~lt,"' ant1 while the applicnnt need not be thc inji~rrtl  l)art;\-. 
t l ~ c  statnte doc's not ni~tliorize a cli~orce whcrc the In~shnutl has w1);11xt(~d 
liimsclf from his wife, or the wife has scpamted liersc4f from her l i i~sl~and.  
witliont cause u i d  withont agreemi~nt, express or implietl. S. ('. (lotlcx. 
1050 ( a ) .  l'a).ko. 1.. I'rrrlm. 264; II]itlcr 2;. Hfldo-. 486. 

Plaintiff institnted this action for rlirorce on the gromiil of two ye;lrs scpa- 
ration, N. C. Codc, lOr i9  ( a ) ,  ant1 introduced eridence of more tllnn t\\-o Fears 
scl>nration after a deed of separation be twen  the p:lrties. Ikfeudnnt i~i t ro-  
clnced evidence tending to show that  the conjugnl relation n-:is re>s~uncvJ after 
the deed of sepnmtion n-as esecuteil, but more than two years hefore the insti- 
tiltion of the action, clefendant testifying that she gave birth to a c.l~il(l by 
plaintiff three years after the execution of the deed of reparation. H ~ , l d :  I t  
was error for the trial conrt to dircct the jury to find for plaintiff if they 
lwlic~ved the cvicl~~ncc. the question of whether the pnrtics reslmed t l ~ c  con- 
ji~gal relation after tlie esccution of the deed of sepnr:rtion, and if so. TT-licther 
tlirrc wxs a rolmitnry separation thereafter for the rcquirrtl time. I)ring for 
the jury. Rt'!lr~olds P .  Rt~,~l~rolds, 564. 
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DIVORCE-Co~~tit~ttctl .  
8 13. Alimony \Vithout 1)ivorce. 

I n  th is  action fo r  :llirnoils without tlirorcc, plaintiff testified t h a t  her  hns- 
band li:id rcpcntcdlg str1ic.k 1it.r i n  t he  face m ~ d  t h a t  she w : ~ s  in coilstu~lt  f e a r  
of liini. A witness f o r  plaintiff was  allowed to  testify t h a t  plaintiff lint1 n 
bl:~c.lr eye :111tl :ipl)enrcd to  be i i e r r o m  Ilcl t l :  Tllc tcstinicag \\-:IS compete~it  
ns tentling to  corroborate plaintiff's testimony. Alhvittorr ,I, .  -ilbrittoil, 111. 

In th is  nction for  nlimon$ withont divorce, plnintiff testified t lmt  d e f e ~ ~ d m ~ t ,  
w l~ i l e  Iwntiqg l~t ' r ,  s tatcd lie 11:ltl lrilletl his first wife :md got nway wit11 i t .  
nntl thnt  11(, wils going to  kill llcr, ant1 nnotlwr witness for  p la i~~t i l ' f  tcstifircl 
thnt  ~ l r f c l ~ t l : ~ ~ ~ t ' s  rcputatiou \Y:IS good ns to  outsitlcrs, 1)ilt w:ls cwicl t o  both 
i s  i s  I ) e f t w ~ l : ~ ~ i t  r x ~ e p t c d  to  tho esc111sion of l ~ i s  t( 'sti~ilony to  the  effect 
t h a t  h i s  t rea tment  of h is  first wife n.as good. II('l(7: Dc.fentL:~nt's tr t : l tn~ell t  of 
his first w i f ( ~  W:IS irrc1er:lnt to  the  issue ant1 w:ls properly c~sclr~tletl, ant1 suc.11 
c r idc~ ice  x n s  not  rc.iltlcrctl c.onipc~tc~i~t :IS tending to  contrntlic,t ])lailltiff's wit-  
Iiessrs, tlt.fentl:~nt l l : ~ ~ i i ~ g  : ~ r i ~ i l c d  l~i~ils( ' l f  of the  p r011~r  111~tho(l of coii tr i~di(~t-  
ing the i r  tcs t inmiy I)y tlrnyiilg IICX 11ad made tlrc st :~tcnicnt :o his wife ;ind by 
sllo\ring t11:lt his gcncr :~l  rcpntntion w:~s good. Ihitl. 

A t l ~ ~ l t c r y  prior to 1nnrri:lgc i s  I I ~  dcfensc to  su i t  f o r  aliunol!y witl iol~t clirorcc. 
Ibitl. 

l'lnintiff 11cct1 e s t : ~ l ~ l i s l ~ . l ) ~ ~ t  ono gronnd fo r  tlirorcc n I ~ I O I ~ . Y ~ ~  ill sn i t  f o r  nli- 
nioiiy v i t l i o ~ ~ t  tlirorccx. Ibitl. 
a 15.  J i~~* i sd i c* t ion  a n d  1'1~occ~tliirr (Act ion  by m i n o r  vliiltl f o r  s u l q ~ o ~ t ;  

s c ~  I'a1-cnt and C ~ i l t l ,  # 5 )  . 
.I ~ ~ i i n o r  c*l~iltl of tlivorcod p:rrcwts is  not rt.lrg:~tt,tl to n mo:ioi~ in f l ~ e  tlivorcc 

nct io~l  to  f o r c ~  I w  f:ltlrcr to  1)roritlc fo r  licr snlqwrt.  Ib11t m:ry n~: l in t : l i i~  rill 

i n t l rpc~~~ t l rn t  : ~ c f i o ~ l  tllcrcfor, the  cliiltl not 1wi11g :I 1):lrly to 111~ t1iror1.c :~c , t io i~ .  
G I W ~ I  I . .  GIY '~ ' I I ,  147. 

I t  ;~l~l)cnrcstl t l i :~ t  :I copy of tllc cornpl:~iiit in this t l irortc procc~etliiig \vns 
ni:lilc>tl to  1 1 1 ~  f t>mc t l e f c ~ ~ t l : u ~ t  togetllcr wit11 :L n o n s ~ ~ i t  tnlrcn by pl:iiiltiff i n  :l 

~ r i o r  :wtioli f o r  dicorvc in  IT-hie11 plaintiff lnxyt'tl f o r  tho enhtotly of :I c.l~iltl of 
t11c rn:~rri:ipv, nntl tllnt thisrc~nflcr snlnmolls ill tllc. tlirorct. proc2c~t~tlings was  
served on tlie nonrcsidcilt fcmc c1cfcntl:unt 1)y pu\)licntioi~. The  co1nl)laint gn rc  
no noticc t11:lt the  plaintiff wo~ i ld  s c ~ l c  t he  c~istotly of tlio millor c-hild. .T~idg- 
m r n t  fo r  :lbsolntc t1irorc.c entered in t he  action proritlc.tl t11:lt p1:iinfiff shonltl 
h a r e  tlle c~istotly :111tl control of t he  niinor clliltl. IIcld: Tl e o r d ~ r  :~w:~r( I ing  
the  cnstotly of tlie millor clliltl to plni~itiff i s  i ~ ~ ~ \ g r i l n r  nnd [lot jn nccolylnncLe 
wi th  t l ir  practice of tht. conrts of this St:itr, and sl~onltl  11:~vc 1)et:n striclten 
otlt oil motion of the  foii t .  dcftwtlnnt fo r  t l i ~  rcason t11:lt tlic fotlc, t11'fcntl:mt 
llntl I IO  noticc froni t l i ~  cmnplnint o r  otlier\risc t l i :~ t  the  cnslody of ilic niillor 
t<liiltl I K S  i ~ ~ ~ n l r ( v l  ill t11v : ~ d i o n .  I?II~~WIC( 'S v. I ~ ~ I ~ ~ ~ o I ~ ~ ~ , s ,  7M. 

I'roriso of C. S., l(iG4, tlisl)ci~sing wit11 notic(,, t l o c ~  not np l~ ly  in c a w s  rvl~cre 
movmit lins ciistoily nntl co11lr1)1 of child. Ibit7. 

Tlir court  cwtcring n tlcc3rcc. (if :~lwolnte tlirorcv m:Iy not : ~ \ r : ~ r d .  C . I .  r r t r r ~ ~  
ti~otrc, t he  cn4otly of :t minor child of the  marri:~gc> to  plnintiff wi t l io i~t  g i r ing  
noticc to  t l t>fwtl:~nt mu1 m i t h o ~ ~ t  fintling t h a t  the  I~c'st intt'rc-st of tl~c! chiltl 
norlld k~c llronlotcd by so :~w:~r t l ing  i t s  cnstotly. I h i d .  

C o ~ i r t  has  110 j~~~ ' i s t I ic+ion to  r :~ t i fy  impror id t~nt  ortlt>r fo r  c.11qtotly of 111inor 
cbllild when the  cliild i s  not witliin t he  jurisdiction of the  court. I h i d .  
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DRA\ISAGE DISTRICTS-Continftt'd. 
:III owner of l t t ~ ~ t l  n-i thin t he  district  becansc the  land of such owner i s  not 
;md cannot I)e 11c11cfitcd by water  or sclwer l i nw which have o r  mi?!: 1w toll- 

structed ~vi t l l in  t he  district  I m n u s e  the  topogr:lpliy of t he  lnrrd rentlers the  
c.onr;trnction of wt.11 lincs to h is  land eco~ioniically prohihitire. Allis011 .r. 
Cornrs. of I:!ci~colrrhc. -107. 

EJECTMEST.  

s 14. SuWciency of Evidence.  
Eridc%cc slion-iiig good record t i t le in plaintiff, withoilt any  recortl eridence 

of titlv in clefentln~~t,  I~eltl to s u ~ l ) o r t  jildgm(%t for  plaintiff fo r  recovery of 
In i~d.  Ii~ir,!c-1c.s r.  IVtrllui'e, 603. 

ELECTIOSS.  

s JHb. Secehsity of . l l legation a n d  Showing T h a t  I l legal  Bal lo ts  W e r e  
Sufficient t o  X l t r r  R e s u l t  of Elec t ion .  

A co~nplnint  alleging upon informrtiou :1nd lwlicf t11:lt votes of tlisc~nnlifietl 
pc3rscnls worts ~oilnli!tl in tllc r('tur11s of a n  election. and  tl1:rt less t han  :I 

~ml jo r i t y  vf t he  q11:11iiicd r o t r r s  ~ 1 s t  the i r  Imllots in favor  of the  t ax  being 
rotcd on. 11nt la ter  n l l (y i~ ig  witliont qn:~lific:rtiou t h a t  by rcxson of tlic niatters 
:~ll(>gcd. :l 1i1;rjorit.v of t l ~ e  q~~trlific~tl voters did not r-ote in f n r o r  of t he  l(svyi~lg 
of the  tax .  a n d  t h a t  the  r r t u r ~ ~ s  I w r c  incorrect, i s  lrcld to  sufficiently s tn t r  n 
C ; ~ I I W  of ;iction c o ~ r t c ~ s t h g  the  validity of tlic c'lection irrcspcctive of the alle- 
g;~tioris 111~11 informntion and  lwlicf, and  n t l c ~ n ~ i ~ r r e r  thcrcto on the  ground 
thnt t hc  complaint f:lilrtl to  state n m n s e  of action for  t h a t  ;rllegntions npon 
irlforn~ation ant1 bclicf :Ire nn:rrniling against  n tlernnrrer. is  propc>rlj- denictl. 
I:c~~.bcc' 2'. ('riii~rs. of TI-trX't,, 717. 

8. Contr ibutory  Negligence of Person In ju red .  
Eritlcncc 11c~ltl to  disclose c o n t r i b n t o r ~  neyligcucc in gras1)ing wire throlvn 

ovrr  u11insn1;rted t rn l~s~i i i ss ion  wire. K i i i g  1.. V i l l s  C'o.. 204. 

EM BEZZLEJIEA'T. 
5 4. nef tmscs .  

Rcsti tntion I)>- cl(3fc11dant of srrllls eri~bezsletl by hini :rftcr tl~cl crime of 
c~mlwzzlcmcnt Il:rtl 11ccu fully c o l ~ s n m ~ n a t c d  is  no tlrfcnse to  :I p r o s e c ~ ~ t i o n  fo r  
bnc.11 c~nibc~zzlelnent, snch rc.stit11tio11 :rffccti~~,c o11l.v t he  civil r ights of the  
1)itrtivs. S .  ?;. P(ICC, 255. 

TVlicx :I t r c m s ~ ~ r e r  : l~)propri:~ltv f!~tlils c.oniing in to  h is  l ~ a n d s ,  the  fac t  t h a t  
1111 hail not Iwen directed to  pay out the  fnnds  to  tllose cwtitlcd thereto a t  t he  
timc. 11r \I.:IS t ~ ~ ) p i ' c l l c ~ ~ ~ d ~ ~ t l  t 1 0 ( ~  ]lot constitntc ;I defc~nse. I)nt is  corrcc.11~- s n b  
mitteil to the  jury on tllc clncstio~i of intent.  Ibid.  

E I I I S E S T  I ~ O I I A I S .  

3 S. Scwxssity f o r  Co~nprnsn t ion .  
0 1 ~ 1 i ~ r s  of 1:nitl Irnvi~lg :nl cusc~nicnt o w r  coiitignons streets o r  roads cnmiot 

I N )  tlc~prircd of the i r  c;lscxrnr~it, e r cn  for  n ~ ~ l l h l i c  I>llrpos(A. \vithollt t he  pnymcllt 
c ~ f  just  C O I ~ I ~ I C ~ I I + : I ~ ~ O I ~ .  Gloiiri 1.. Iloc11~1 of I2dicc(1tio11, 525. 

# l a .  l i e  \ \ h o  Seclcs E q u i t y  Mus t  110 13quity. 
lIortg,~,cor npwtt ing  for~clo.nrr  lit ltl linblc for  improrements pnt  on land 

by rnortgagc.~ who plirchx%d a t  qnlc 111idcr doctrine t h a t  he  ~ v h o  .;eel;? cqni t j  
mu\ t  do ecjnity. I ir i l to~! 1.. Tl-cct, 712 
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ESTATES. 
§ 4. Merger of Estates. 

The statute of uses, C. S., 17.10, converting the beneficial use into the legal 
ownership and uniting the legal and equital>lc titles, applies only to \irnple 
or passive trusts and not to active trusts. Ch~nuis  v. Cobb, 104. 

ESTOPPEL. 

3 4. Operation and  Effect of Estoppel by Record. 
1)efendant town relied npon a privatc act closing certain streets 1)ecause 

they mere "no longer nceded for public purposes," a s  the basis for its dc- 
mnrrer. Held: Defendant is  estopped from maintaining irs conflicting coii- 
tention that  the streets ill question had never been opened. Glc~t~r  r .  I3otrl.d 
of E d ~ t c a t i o ~ ~ ,  8 5 .  

Solemn admission in pleadings estops party from maintainin:: uj~lflicting 
position upon the trial. Poole v. Poolc, 536. 

\There a party annonnces in open conrt that  he is not attacliii~g tlic J-alidity 
of tlie mortgage involved in the action, but will rely solely 11po11 hi:: coutentioil 
of payment, he is bound by the admission, and jndgment in his favor tlwl:~ring 
the mortgage void is error. Wallace v. Trnllace, 6.76. 

Gb. Estoppel by Misrepresentation. 
l'lnintiff alleged that defendant inducecl him to proceed riolely ng~il is t  cle- 

fcntlant's joint tort-feasor by falsely represe~i t i~g  l~imself to be iusolveiit nilcl 
~ i t h o u t  liability insurance. Hcld: The facts allcgecl constitnte an estoppel of 
tlefrndant from setting up n release given by plaintiff to the other joint tort- 
feasor after settlement as  a defense to plaintiff's action against him, the priii- 
ciple that  whcre n party induces another by false represe111-ations to change 
his po~ition for the worse, the party maliing the misrcpresciitatio~~s \vill not I I ~  
pernl i t t~d to rexp ndr:~ntnge from his own \vroi~,g. being apl) l ic ;~l~l t .  ;.'coif u. 
h'q~aw. 478. 

EVIDENCE. 

§ 6. Burden of Proof in  General. 
The burden of proof is on the party asserting the uffirmnti~ e, n-liether plain- 

tiff or defendant, to support the issue by tlie prc~l~onclerance of tlie evidence or 
l'y its greater weight, and the burden of proof c:onstitntcs a substantial right. 
Ti7ilsoti v. Casualty Co., ,585. 
% 17. Rule That  Party May Xot Impeach His Own Witnebs. 

Allowing co~unsel to rend from opinion of S ~ ~ p r e m e  Conrt Irc~ltl error u ~ ~ t l e r  
the facts a s  tending to impeach party's o~vn  witi~ess. Edzcaix's 1:.  Pcvr!j, 24. 
§ 18. Evidence Cou~petent  t o  Corroborate Witness. 

Plaintiff's wife testified that  her 11usb:md repeatedly s t i ~ ~ c l i  lier. Hcld: 
Testimony of her witness that  plaintiff had a black eye and xppenred nervous 
mas cornpetcnt ns tending to corrobornte her testimony. dlbi'ittorc c .  SIDt~ittor~, 
111. 

1 Evidence Competent to  Impeach or  Discredit Witness. 
\There n trustee testifies a s  to the amount of' a bid mnde a t  a foreclosure 

sale conducted by him, his written report of the sale is cctn~l>etent for the 
purpose of impeaching or corroborating his tt?stimony, the report being a 
clcclt~ration made by  him a s  a pnrty to the trmmnction. Rnuli 1.. Rohcrtso~r, 
436. 
§ 20. Evidence of Character. 

While the questioning of a character \vitness mnst be limited to the general 
character of the party in question, tlie witness may ro1unt:lrily qualify his 
testimony by giving the party's reputation, good or bad, for ]>articnlar traits. 
-1lbritton v. dlbr i t to?~ ,  111. 



EVIDENCE-Cont inued .  
§ 32. Transactions o r  Communications with Decedent o r  Lunatic. 

Husband and wife held competent to testify, each in the other's fa\or,  as  to 
transaction with decedent. B u r t o n  v. S t? /ers ,  230. 

In this action for reformation of a deed to a county board of education for 
mistake of the draftsman in failing to insert a rerersionary clause therein in 
accordance n i t h  the agreement between the grantors and grantee, te>timony 
of the draftsman relating to declarations of a deceased member of the bo:lrtl 
and of the superintendent of schools. tending to show that  i t  n a s  agreed that 
the rcvercioilary clause should be insrrted. fa  7reltl not precluded 1)y C. S , 1796. 
the draftfmnn not being a party interested in the event as  contemplated by the 
statute. Ollis v. Board  o f  E d u c a t ~ o ~ r ,  459. 
§ 36. Accounts, Ledgers, Records;, and Private Writings. 

Vnder the terms of the will in this case, the pajment of a certain snm to 
th? rstate by the devisee was made :I coudition precedent to the resting of 
title in lfim. Plaintiff, purchaser of the real property a t  esecutioil s:xle of n 
judgment against the devisee, offered in ev~dence, a s  proof of payment and 
that title had vested in the delisee, a special report, dulj verified, filed by 
the executrix stating that the devisee had paid the estate the anmint  stipn- 
lated by the mill. H c l d :  The special, verified report of the esecutris was a 
docunltult nuthorized and required to be recorded, wa\ r e l e ~ a n t  to the issue, 
and was competent in evidence, its recording purport~ng ~ e r i t y ,  C. S., 038. 
952, 106, and objection to its admission on the grormd of hearsay in that it  
contained a declaration of a person not a party to the action is untenable, the 
recorded. verified report being more than a mere declaration hy the executrix. 
C. S., 1779. B r a d d y  v. P f a f f ,  248. 
§ 38. Parol  Evidence of Lost o r  Destroyed Instruments. 

Evidence that written contract had been lost and could not be found after 
due diligence 7leld sufficient to establish foundation for arlmission of parol 
e~ idence  of contents of agreement. Orr  c. T w i g g s ,  578. 
§ 40. Exceptions t o  Parol  Evidence Rule. 

Parol evidence ke ld  competent to explain or correct trnstee's report of bid 
a t  foreclosure sale. B a n k  v. Rober t son ,  436. 

The recitation of the hid a t  the foreclosure <ale contailled in the trnstee's 
deed to the purchaser is not conclnsive, but the true terms of the bid may be 
established by parol. Ibid.  

In  a n  action for reformation of a deed to a hoard of education for mistalie 
of the draftsman in failing to insert a reversionary clanse therein in accord- 
ance with the agreement of the parties. p a r d  evidence that  a member of the 
board, and the superintendent of schools, instructed the draftsman to insert 
the reversionary clause, and had agreed that the reversionary clause should 
be inserted when signed by the grantors, i s  held competent a s  tending to show 
the real agreement of the parties, and not objectionable as  being hearsay or 
as  varying the terms of the written instrument into which all prior negotin- 
tions were merged. Ollis 1'. Board  of E d u c a t i o i ~ .  489 

§ 41. Hearsay Evidence in  Gcnrral. 
Testimony of the husband as to conrersationq between himself and his wife 

tending to show the relations between her and the defendant in  a suit for 
alienating her affections is properly escluded a s  hearsay. M a r t i n  v. Cress.  
776. 
5 42c. Admissions by Part ies  o r  Others Interested in  t h e  Event. 

In  this action by purchasers to enforce specific performance of a contra(.' 
to convey, certain letters written by the vendor to its exclnsive selling agents 
were offered in evidence. I t  appeared that  the contents of the letters were 
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EVIDESCE-Con tit1 ueti. 
disclosed to the purchasers with the knowledge and consent of the seller, that 
the purchasers and officers of the seller acted thereon, and a s  n result thereof 
met to execute the contract of sale, that  the letters were written by officers 
of the seller having full authority to enter the contract of :;ale, and that the 
letters contained a n  admission by the seller of its willingner,~ to complete the 
contract of sale although the purchasers had theretofore forfeited their right- 
nnder the contract by refusing to accept deed to the propcrtg during the time 
qtipulated in the original contract for the transfer of the title. Zft  l d :  The 
letters were competent and material, and mere properly admitted in evidence) 
ngainst the seller to show a waiver by i t  of its right to disregard the contract 
for failure of the purchasers to accept deed within the time stipn1ntt.d in tllc 
originnl contract. 1T'agner v. Realtl! Corp., 1. 

§ 42d. Admissions by Agents o r  Representatives. 
Statements made by agents or employees after completion of the tmns- 

action in question are  inadmissible against the principal. Buuk c. Y'oacy, 470. 
The report signed by the manager of a n  incorporated emplowr and filed with 

the Industrial Commission a s  required by N. C. Code, 8181 ( r r v ) ,  is competent 
upon the hearing and statemeuts contained therein not wi~l i in  the personal 
linowlcdge of the manager a re  competent a s  :m admission againft interest. 
Carlton v. Bcrnhnrdt-Scagle Co., 655. 
5 438. Declarations i n  General. 

The relatives of an incompetent moved for tlie remoral of the gmrdian on 
the ground that he was supporting the incompetent from her own estate while 
nnder n personal obligation to support her under the terms 01' a prior contrnct 
with her. The only evidence of the alleged contract offered was testimony 
that tlie wife of the guardian had stated prior to her death that  she and her 
husband mere to take care of the incompetent for her life in consideration of 
certain real estate theretofore deeded to them, and testimony that  the incom- 
petent, prior to the adjudication, had stated that she was to be taken care of 
by the guardian and his wife a s  long a s  she lived. Held:  The evidence was 
properly excluded upon ohjection a s  hearsay, the testimony not coming within 
any recognized exception to the general rule. In  r e  Barker,  617. 
§ 44. General Reputation. 

Testimony of the general reputation of testator in the community a s  a busi- 
ness man is incompetent on the issue of mental capacity, s lch evidence not 
coming within any of the exceptions to the hearsay rule, and  the testimony 
admitted in  this case a s  to testator's business sagacity in  particular types of 
transactions is  held incompetent on the further ground that i t  violates the 
rules that  particular facts may not be proven by general reputation. III  r e  
Wil l  o f  Nelson, 398. 
§ 46. Subjects of Opinion Evidence by Nonexpcrts. 

While a nonexpert witness may give his opinion of testator's mental ca- 
pacity, based upon his Bnowledge and observation of testator, the witness may 
not testify a s  to testator's general reputation for business sagacity in  the 
community. I12 rc Wil l  o f  Ne/8o??, 398. 
8 49. Opinion Evidence Invading Province of Jury. 

This was an action to recover for injuries sustained when plaintiff was 
struck by a car driven by defendant. Defendant contended that the accident 
was unaroidable, and was permitted to testify that it  was not possible for him 
to have aroided hitting plaintiff. Held: The testimony invaded the province 
of the jury, and its admission constitutes reversible error. .!?evatl v. Carter, 
201. 
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5 51. Competency and Qualificationr of Experts. 
Ordinarily, the conipc3tcnc~ of a witnr+i x i  all cxlrcrt i- addreised to the 

discretion of the trial conrt and is not revienablt,, but \\hen the court's dclci- 
\ion is based upon n concliision of l n v  from the fncts elic-~ted upon prclllnlnar~ 
e\-:~~riinntion, thc ilccicion is  relicnable IIui .d~/  l )nl~T.  530. 

This action inxolvrd the qnwtion of ~regllgc~lrce on the part of :I 13r:lc.- 
(itioner of n:ltnropathr in thc ni1rnini~tr:ation of his \>\tern of Ilc.nling De- 
fentlant offered two nitnesscs n h o  testifietl on preliminary examination thnt 
the) had diplomnq from a rccognizeil <chool of nntaropnthy, had lrecn dnly 
licc~nied by tlrc itatcs in which they practiced and had pmcticetl natnropntlrr 
twmty four and eighteen years, respectively. Thc trial conrt heltl as  n matter 
of Inn7 that  the witne\ics were not r ~ p r r t q .  Hr I d :  Tllc witnesses were cxpertq 
upon the qnc*tion of the propcLr trcntment of n patient under this c)\tcm of 
practice, and the holding of the conrt a \  n matter of Inw thnt thcr  were not 
experts and the eu t ln~ion  of their testimony npon proper h~ pothcticnl qnes- 
tions is subject to review and 1s l ~ e l d  for error. Ihrd 

5 52. E:xamination of Experts. 
Plaintiff instituted this action to recorer for injuriw sn\tained ~ v h c ~ i  n iliell 

.old by ilefentlant l~nri ted plaintiff's g.ml ncfcntlant's expert ~ i t n c . \ i  n:lq 
~ l lowed to testify from his examination of thc gun that an ohi tn~c~tion in tlrc 
lrnrrel caused the bursting of the gun, and that an orcrloaded sholl collld not 
have cal~srd the dnnmge. Hcltl: The teitimony na': co1npetr.111 n.: expert 
tc~ctiinong on the f w t y  ant1 probatire force of the teqtimony hc~ing for the 
jury, and objection thereto on the ground thnt the witness' tcstiniony ~honld  
h a l e  been based on hypothetical queqtions and thnt hti conltl not tcstifr 
directly as  to the cause of tlic bunt ing of thc gml, cnnllot 11r \~l>t.tinrtl 
X e i t l ~  v. Qreyg ,  802. 

66. Positive and Negative Evidence. 
The charge of the conrt that  the opportunities of witne~scs (nl io  h.ld ttl\ti- 

fied that  they did not smell mlii~keg on the breath of the perwn in qllestioni 
might be so frequent and fnvor:ihle a s  to approach in weight to a positive 
ctatement; yet when the positive testimony would not conflict with the nwn- 
t ire,  under any ordinary circiim~tanc'e'+, the nitnesses beins erlnnllg crcdil>le, 
the former shonld preponderate. 1.9 71tld vithout error. i t  being the t l n t ~  of the, 

jury to reconcile the evidence if posqible. TV~lson  1.. Cnsfin7tll C o .  5%. 

5 12. Title of Third Person as Against J a d g n e n t  Creditor. 
.\ftcr return of exccntion against defendant ~~.nsntisfied, plaintiff inititntetl 

wpplemental proceedings against defendant and obtained an order that  de- 
fendant and his debtor, against n-hom defendant had institntcd snit, appear 
hefore the clerk, and that defendant ire enjoined from trnncferring or a4sig11- 
ing the debt. Upon the hearing. of the si~pplemental proceedings it appeared 
that prior to the institution of the proceedings, defendant had rerhallp agreed 
to assign part of the recorery to intervener for money borrowed, ant1 that 
while the action was pending defendant had executed a written assigllnient in 
conformity to the verbal agreement. and that  upon defendnnt'c: rrcorery of 
judgment against his debtor after the institution of the sup~lemental  proceed- 
ings. the judgment was assigned on the judgment docket in accordance with 
defendant's agreements with intervener. Held: At the time of the rendition 
of the judgment the intervener was the equitable owner of the stipulated part 
thereof, and defendant had no legal or equitable interest in such part, and 
plaintiff is not entitled to attach such part in the supplemental proceedings 
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instituted by it  against defendant. C. S., 711, et  seq. The balance of the 
judgment had been paid to another intervener to whom defendant had ese- 
cnted a like assignment prior to the institution of the supplemental proceed- 
ings mld such payment credited on the judgment docket. B e r t i l ~ ~ e r  W0~7is 
6. Xct~bern,  9. 

EXECUTORS AND ADJIIKISTRATORS. 

2. Persons Entitled t o  Appointment. 
The nominee of deceased's nearest of kin will be appointed administrator, 

if a fit and snitable person, a s  against those of lesser degree of kinship, pro- 
vided  hat no person of the same class a s  the nest  of 1;in renouncing the right 
files a pcrsonal application for appointment. C. S., 6. 111 rc Estate of Smith, 
622 .  

Construing C. S., 20, 16, 13, together, the legislative intent is manifest that  
six months after the death of testator is a reasonable t i n e  within which 
application shonld be made, i11 proper i n s t m ~ e y  for appointment of adminis- 
trator c. t. n. Ibid. 

Legatee failing to apply for appointment within six months after testator's 
death waives right to be appointed administrntor c. t. a. Ibid. 

The right of nomination and substitution is confined to those themselves 
qnalificd for appointment, and where a legatee has waircd his right to be 
appointed administrator c. t. a.  by failing to apply within a reasonable time, 
he also waives his right of nominntion and substitution. Ibid. 

5 9. Cont1.01 a n d  Management of Estate  i n  General. 
An executor and the surety on his bond may not be held liable for loss to 

the est,lte by reason of the failure of the bank in which the administrator had 
deposited fmlds of the estate in the absence of evidence that  the administrator 
had actual or constructive 1;nowledge that the bank was in a n  unsound con- 
dition. J f a r t i ) ~  c. VcPA crsotr, 194. 

13b. Application and  Order for  Sale of Lands t o  Make assets. 
In  proceedings by a n  executor to sell lands to make assets the petition 

should set forth, ~ l r te r  nlin, as reqnired by th? statute, N. C. Code, 79, the 
value of the personal cstate, as  near as  may be ascertained, and the npplica- 
tion thereof, and a n  allegation merrly that  the personalty is insufficient is 
defectire. Sciglrbors v. E v a m ,  650. 
S 14d. Validity and  Attack of Mortgage of Lands of Estate. 

Plaintiff administrator filed a petition to be authorized to mortgage lands 
of the estate to raise money to pay debts, the petition alleging that  the per- 
sonalty was insufficient to discharge debts of the estate, and that i t  was to the 
best interest of the heirs that  the lands be mortgaged rather than a part 
thereof sold. All beneficiaries of the estate mere duly served with summons, 
and tho clcrli, upon the verified petition and upon satisfactory proof of i ts  
:tllegntions, ordered and directed the administrator to execute the mortgage, 
and the order of the clerk mas duly approved by the judge of the Superior 
Court, n-110 also directed that  the mortgage be executed. I lc ld:  The order 
was anthorized by S. C. Code, $5, and the motion thereafter made by some 
of the heirs that  i t  be set aside a s  not authorized by lam mas correctly denied. 
Caffeu u. Osbo~nc, 252. 
S 15d. Clainls fo r  Personal Services Rendered Deceased. 

In  an action to recover for personal services rendered decedent upon 
qttnwt~o~b mrrrc~t, nnd also upon alleged expressed promise to pay, the will of 
decedent is properly esclnded from evidence as  not being material to the issue. 
Ritrton v. Stuers, 230. 
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# 13c. Claims Arising F r o m  Payment of Obligations of Estate. 
Where an adininistr:~tor, ill good f i~ i th  pel~cli~ig the inortgagi~~g of properti- 

of the estate to pay debts, persoi~nlly pays the debts of the estate. he is entitlcd 
to be subrogated to tlie rights of the creditors whose tlebts he had paid, ant1 
npon the esecutiou of the mortgage, upon order of court, is entitlcd to rcp:~;\- 
liiniself from the proceeds of the loan. C u f e u  'o. Osborirc. 5%. 

S 13f. Claims of Creditors of Heirs o r  Distributees. 
Plaintiff brought this action against the nlaker of :I iiotc and :~g:~ilist t l i ~  

rsocutors of his fz~tl~cr's estate, nllegil~g that the mnlier had assignet1 his 
interest in his father's estate as  col1:rtcral security for the note, ant1 t11:rt tlicb 
executors ouwl the maker a sum in escess of the note which I1:lil not bec3n 
p:lid to  lai in tiff. IIcld:  ~liotion to tlis~~iis': a s  to one of defencl:~nts on the 
ground that she had itercr qu;~lificcI as  an esecutris should hare I)ccu nllowetl, 
:111d the other csecutors' dtmnrrers in th(kir in(1i~-idual ant1 rcprese11t:~ti~-e 
cap:rcities should have been sustninetl. tlie comp1:riiit stnting no cnusc of action 
; ~ g : ~ i n s t  them indiridunlly, nncl its a1leg:rtions being iinsnfficicl~t to state n 
cause :igainst them in their representatire calxlcitr. siilcc  lain in tiff (lid not 
allege the facts upon wl~iclt 11c) concli~tlecl tl1c~)- ov-etl tile mnlter the slum 
:!llcged, or t h t  the sum allcgetl XIS cci~-c~~'ctl I) \ -  t l ~ v  III:I~( 'I . 's  ::~ssipl~il('i~t. 
R t r , ? l ~  v. Gal~ugari ,  464. 
S 26. Final  Account a n d  Settlement. 

Where \\-ill does not appoint trnstc'e but directs e s ~ c n t o r  to mnnagc trust 
?state, esecutor may not be rcquired to filc final i~(~~11111t prior to disclinrg(' 
of duties under the trnst. In re Trzlst Co.. 355. 

FALSE 11\IPI:ISOSJIEST. 
S 2. Actions. 

officer mxy mnke an arrest nitllont n w:urr:ult \rlien he acts in good 
f;lith mitl 11:u reasonable g romds  to beliere that n felony hns bwn con~mitted. 
z~nd that a particlllnr person is guilty thereof mid might escape lunless arrcstcd. 
C. S., 4544, and in this action against an officer for mnlicions :rnd unlan-fnl 
arrest. evidence that a robbery llnd bcc.11 con~initted i s  11rld conlpctent n p i l  
the issne, and defendant's e~~id(~ i icc  tending to show good faith and that lie 
was acting n-ithi11 tllc provisions of the stntntc in arrestil~g pl:~intiffs v-n.; 
properly snhmitted to the jury. IIic7:.s r .  l 7 i rm.q ,  44. 

s 7. Pleadings in Actions for Fraud .  
In :~lleging fraud it  is not neceisarj that the word "franil" npl3enr in the 

pleading. it king sufi~cient if i t  i$ alleged that the ol7po'itc party hnon-inq1~ 
made :I ni,t tei~al ml~rcpre~e i~ ta t lo i i  \ ~ l t l i  intent that the ple:?der \110111(1 rvlr 
thereon, arid that the pleader did rely tllereon to hi. damage P c t t ~ i  I I115 
Po., 300. 

I'RAUDS, STATUTE OF. 

3 2. Slificienc> of Writing. 
A depd duly execnted and ncknonledged and foul~rl dmong the ~ ~ l n a b l e  

~ a p e r i  of the grantor after 1115 cleat11 i i  a sufficieilt writing nithiit the meaning 
of the statute of frauds of a contract of grantor to convcy tlie 1 m d ~  to the 
grantees in coniiderat~on of grantees' taking care of grantor for the remainder 
of h ~ s  life. ,4ust1rl c. i l feCollum, 817. 
$ 3. Pleading. 

It is not necessary that the statute of frauds be pleaded in order to render 
incompetent parol evidence of a contract to convey land. Ctcrrg v. Puce ,  739. 
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5 1. S n t u r r  and  Elements of t h e  Offense. 
TVhere the agreed statement of facts in an action to rccorcr the penalty 

under C. S., 4434, states that defendant kept a slot machine in his store, with- 
out a finding that  the machine mas illegnl, the findings arc  insufficient to 
snpport a jntlginent against defendant. Xieens v. Justice, 3-40, 

C11. 282, Public Laws of 1935, and eh. 37, Laws of the same year, 1)oth deal- 
ing with slot machines, must bc construed together. S. v. Httmphrics, 406. 

C11. 37, Pnblic Laws of 1936, is not repealed by ch. 282, L l r w  of the same 
year, since the s ta t i~ tcs  are not in  conflict. Ibid.  

Coin slot machines which depend in whole or in part upon the element of 
chance in  dct~rinining the results of their operation, which resnlts cannot be 
predicted p r h r  to their operation, are  made un1:iwful by ch. 282, Public Laws 
of 1933, by a proper construction of the act, and the milawfulness of such 
inncliinc~s is not affected by the fact that the results of their operation may 
be infl~icnced by skill. or by the fact that  snch machines may sell merchandise 
or provide entertainment. I b i d .  

The meaning of sec. 4, ch. 282, Lams of 1933, is held not necessary to be 
detcrmincd in a prosecution under sec. 3 of the act. Ib id .  

3 4. Conlpetencg and Relevancy of Evidence. 
In a prosecution under sec. 3, (211. 283, Pnblic Lams of 1935, for possession 

of an illegal slot machine, eridcnce as  to the licensing of tlie machine is prop- 
erly esclndcd. &'. c. Hicmphrics, 406. 

GUARDIAN AND WARD. 

3 8. Proof of A1)pointment and Attack of Proceedings. 
Claimant contmded that the person purporting to act as  guardian for a 

minor in selling the minor's lands had nerer been appointed and had not 
qnnlificil a s  gnnrdian. Ilcfrntlnnts offered testirnvny that cwtified letters of 
ginrtlinnsliip had bccn attached to the petition to  sell the lands, and had been 
snbwqntmtlg tlctaclicd therefrom. Hcld:  The eridcnce offcrcd by defcndants 
11-as properly csclnded, since the appointment of a guardiar ran  be shown 
only by the rerords in the offirc of the clerk of the Snpcrior Cn~ir t  hy whom 
the appointment was made, or by letters of appointment issued by the clerk a s  
rccluirctl by statute. C. S., 2187, and the parol evidcncc, ttmling to show 
appointment is incompetent. Buncombe County c. Cnin, 766. 

1Gd. Validity and  Attack of In.;trunlents. 
Siiicc title is deemed to he in the ward when a guardian tabes a deed or  

mortgage for the ward, m-hether a mortgage executed by ail individual to  
himself as  gnardian is void for want of proper parties, qzra7rc. TVaZlace 9. 
Wallace, 636. 
d clerk of tlie Snpcrior Court has jurisdiction to order thc talc of a ward's 

lands only upon petition verified by the duly appointed and qnalificd guardiar. 
of the ward, and where snch petition is filed and signed by n pprwn pnrport- 
ing to act a s  guardian, but who had not been appointed gunrdiln and had not 
qualified by filing bond, the petition confers no jurisdiction on the clerk, and 
the sale of the lands upon the clerlr's order approved by the c r ~ ~ i r t  conveys no 
title and does not adversely affect the interest of the ward i n  the lands. 
C. S., 2180. Bztweombe County v. C a h ,  766. 
a 23. I%onds and  Sureties Liable. 

Second guardianship bond held in substitution of first, and ibonds were not 
cnmnlatire under fncts of this case. Bea~nan  v. Xzwct~ Corp., 126. 
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a 3. To Obtain Custod) of Minor Children. 
\\'here the parents are separated but not d i~orced ,  the right to the cr~itotly 

of the chlldren of the marriage may be determined by n writ of htrbtr~s cot.liirs. 
C. S. .  2241. VcEaclim n o. JfcEnc'ltc~n, 98. 
5: 4. Yenue and Jurisdiction. 

Since any judge of the Superior Court or Justice of the Snpreinc Court has 
the p o w r  to issue a writ of I~c~bc(!s corp?rs a t  any time or any place, S. C. 
Const.. Art. I, see. 21; C. S., 2206, 2210, lie has the discretionary power to 
11i:rlce the. writ rcstrlr~~abl(l a t  s11c.11 ylac'e as  h r  may detrrinine, wliicl~ discretion 
\\.ill not I 1 t 8  mvie\vccl in the al)sencc of a showing of abuse or failure to afford 
full opportn~iity to Iw heard. :uid therefore an exception to the refusal of :i 

motion for change of venue of Iinbcc~s corpus proceeclings cannot he snstaincd. 
St:~tnttss :ts to renuc, C. M., 463. c,t scrl.. all refer to "i~ctioris" and h r c  110 

applicution to ltit7iects co~.pit.s proceedings. .llcEnclrc~rr~ I . .  . l lcEachw~~.  '3s. 
5 8. Appeal and ICeriew. 

The f i i~ t l i~~gs  of fact by tlic' conrt in ])roc?eclings in lruhc~cts c.o~,pi~a to clc~tc~rniinc~ 
the cnstotly of minor children of the parties, are concll~sire wlien bawd on 
cvitlmce. Xc1s"nchcm I;.. JlcErrclr cnl, !)S. 

EIOJIESTEAD ASD PERSOSAT, PROPERTY EXEJIPTIOSS. 

5. Property in Whic.11 Right May Be Asserted. 
\Vliere the only real property owned by n judgment debtor consists of vacant 

lots, he inax claim his home~tead therein, wtce lie may thereafter build n 
llabitable structure therron. Assurance Rocic t ! j  I . .  IZ~tssos, 121. 

A debtor is entitlcd to linre his 1iomcitr:id allottcd in 1:lnils mortgaged by 
him, but the propert1 ~ l i o t ~ l d  be appmised :IS though unmcnmbered. C r o ~  
c. Morg(~j?, 133. 

I-IOJIESTCA.1). 
S 5 .  C'onreyancc of Homestcad and 1,icn of Judgment on Property in 

Hands of Transferee. 
Plaintiff 01)t:iiiicd judgment against clefend:mts, who are l~usbmld and wife. 

Thereafter. the defendants conveyed certain vacant lots owned by the fc17ze 
tlefend:~i~t to :I nonreside~tt. a11 1csga1 rfqnircnie~~ts  being wmplietl with in 
~n:lliing s11cli conveyance. Plaintiff canscd c s e c ~ ~ t i o n  to issnc on its ji~dgment, 
I ~ u t  hefor(. final process of s:lle the nonresident rc~conveyed the lots to the fcmc 
tlefeiltlant. :rnd she claimed her liomcLstead oxr~nption in said lots, they being 
the only rcul c t a t c  o\vried by her. H c l d :  Upon tlie conwyance of the lots by 
tleft~ntlants their homestead right therein R-as terminated, and plaintiff conld 
linre sold xime to satisfy the judgment, bnt upon the reconveyance of tlie lots 
to the f o l ~ e  clefelltlant prior to final process of sale, she was entitlcd to liavc 
her homeetexd allotted therein. N. C. Code, 614, 729, N. C. Constitution, 
Sr t .  S, sec. 2 .  A.ssurn~~ee Society v. Russos, 121. 

g 9. Appraisal and Allotment of Homestead. 
A debtor inay have his homestead exemption allotted in lands owned by 

hiin but n~orig:~ged to a third person, but in ascertaining the value thereof the 
mortgage tlc.l)t should be clisr~gnrded, and the land appraised a s  though the 
debtor o \ ~ n r ~ l  the unencumbered fee. N. C .  Constitntion, Art. X, see. 2. Crolo 
1;. Morgau, 153. 
3 10. Sature of Personal Property Exemptions. 

The right to the pcrsoiial property exemption exists by virtne of tlie Con- 
htitution and att;iches prior to the allotment or appraisal. Crolcj v. Norgnn, 
133. 
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6 Procerdings t o  Allot Personal Property Exemptions. 
I n  the allotment of the personal property exemption, the weditor as  well as  

the tlehtor is  entitled to hnre the procedure conform to the constitutional 
provisions and the statutes enacted pursaant thereto. S. C. Code. 737, 751. 
Crow C. Xorgan, 153. 

HOJIICIDE. 
§ 4c. Premeditation and  Deliberation. 

Since premeditntiou and deliberation are  essential elements of the crime of 
murder in the first degree, intosication to the estent that tlie mind is incapable 
of this essential mental proccss, precludes a rerdict of first degree inlirder, but 
the charge in this case is he ld  without error in this respect on tl(~fci~tl;~nt 's 
appeal from a conriction of the capital crime. 8. v, dlsto~z, 233. 
5 1'7. Relevancy and  Competency of Evidence i n  Gencrali. 

I t  was established deceased was killed with a shotgun. After the crime 
was committed, a single barrel shotgun was found in defeitdant's room, and 
there was testimony that the gun was like the one defendant rras seen carrying 
the night deceased was shot. H e l d :  Defendant's exception to thc eshibition 
of the shotglul in evidence cannot be sustained. 8. I?. Naclilin, 4% 

a Is. Dying Declarations. 
Whether testimony is competent a s  being of n dying declaration is n question 

of law for the court, and, on appeal, the Slipreme Court may determine only 
whcther there was eridence tending to S~IO\T' the facts necwsary to support 
the decision of the trial court. S.  c, 8tcwal't. 362. 

The evidence tended to show that  deceased had been in the hospital for nine 
days before lnnliing the statements to the State's witness, and i t  did not appear 
that dl~ring this period deceased was advised by physicians or nurses that  her 
illncw wonld probably be fatal, or that deceased esprrwed to niirqc\ or fricntlq 
and relatives risiting her that  she apprehended she n a s  going to die Before 
making the statements to tlie State's witness, deceased msKered in tlir affirm- 
at i re  a question asked her by the witness a s  to whether deceased thought she 
was going to die. Deceased died thirteen days after making: the statc~nents. 
Held: The statenlents were not competent as  dying decla-ationq made by 
deceased, since the evidence fails to show that, a t  the tim: of malting the 
qtatements, deceased \?-as in cxtrcnzis or in danger of death from her illness, 
or that  shc was apprehensive of her approaching death, and the testimony 
xvas incompetent as  hearsay, and its admission over defer~dants' objection 
entitles defendants to a new trial. I b i d .  

The rnle permitting testimony of dying declarations is an exception to the 
hearsay rule, and snch exception does not extend to the admission of a dying 
declaration of a person whose death is  not the basis of the prosecution, 
althongh he mas mortally injured in the same fight in which the person was 
killed for whose death defendant is  being prosecuted, anc although snch 
Aeclaralions relate to the fatal combat. S. v. Prbett, 633. 
8 19. Evidence Tending t o  Identify Defendant a s  Perpetrator  of Crime. 

Testimony that  accused had been frequently seen near the scene of the 
homicide on a lonely road a t  nighttime within a few weeks of the homicide. 
and that on one occasion about two weeks prior thereto he h.ld fired a pistol 
a t  the witness as  he passed the scene of the crime, is held competent as  tend- 
ing to identify the accused a s  the perpetrator of the crime. S .  v. Tntc ,  613. 
§ 22. Evidence Competent on Issue of Self-Defense. 

Testimony of the character of the deceased is  competent npon the plea of 
self-defense only when siich testimony tends to show that dweased had the 
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general reputation of being ferocious, violent, and dangerous, while testimony 
that deceased n a s  immoral is irrelevant and incompetent, arid in this procecn- 
tion for homicide, defendant's exception to the esclusion of testiniony that 
deceased had the reputation of being homosexual cannot be sustained, i t  
appearing that defendant was given the full benefit of his contention that  he 
killed deceased in a fight resulting from deceased's indecent attack ngon him, 
and it  further appearing that the question addressed to the witness was too 
limited in its scope in that  i t  aslted deceased's reputation in tlie police force 
and not deceased's general reputation. S. c. Hodgii?, 371. 

5 25. Sufficiency of Evidence and  Nonsuit. 
Evidence of defendant's guilt of murder in the first degree 11t ld suffic-ient to 

be suhinitted to tlie jury. S. v. Gnlln1an, 258; R. c. lincklir~, 496: S. c. Coffcil. 
561. 

Ej 27s. Instructions on Question of Self-Defense. 
The charge of the court in this prosecution for homicide to the effect that  

defendant would be guilty of mnnslnnghter if he liilled his aw:iilant by the 
use of more force than was rea~onahlg necessary to repel the assault ts h e l d  
without error, and defendant's contention that  the court should have further 
instructed the jury that defentlmit conld use such force as  reasonably appeared 
to him to be necessary under the circumstances, is untenable, i t  appearing 
that the court later fully instmctcd the jury on the right to kill in self-defense 
upon real or apparent necessity, nnd it  not heing required tliat this principle 
should be coupled in the charge with the statement of the q z ~ n n t u m  of force 
permitted in self-defcnae. S. c. Iioz~iro, 144. 

The charge of the court in this prosecution for manslaughter to the effect 
that if the defendant provo1;ed the assault nl which he killed his assailant, 
the law monld not permit him to successfully plead self-defense, even though 
the killing was necessary to protect himself from death or great hodily harm, 
luiless defendant, prior to the infliction of the fatal injuries. ~vi thdrrw from 
the combat and gave notice of his w i t h t l r a ~ ~ a l  to his aclversirry bg word or 
deed, is held ~ i t h o n t  error npon defendant's contention that  i t  withdrew from 
the jury's consideration the plea of self-defense, it  heing apparent from the 
charge read conte~tnnl lp ns a whole that the portion objwteil to !va\ predi- 
cated npon defendant heing the person who liad provoked the fight, or will- 
inglg engaged therein, and the prior portion5 of the charge fully presenting 
defendant's plea of self-defense upon the other phases of the evidence. Ihid 

§ 27g.  F o r m  and  Sufficimry of Issue3 and Instruction on Less Degrees of 
t h e  Crime Charged. 

Where all the eridence shows defendant intentionally liilled deceased with 
a deadly weapon, it  is not error for the court to refnse to snbmit to the jury 
the question of manslnnghter. S. v. Alsto?~, 238. 

Where all the evidence establishes an nnlawfnl killing n-ith a deadly n7capon 
committed by defendant, i t  is  not error for the court to instrnct the jury that  
if they beliere the evidence beyond n rcnsonnhle rlo~lht to return a verdict of 
guilty of mnrder in thc second degree, a t  1c:tst Ihrd 

The charge of the court in this prosecntion for honiicide. when taken con 
jnnctively, as  a whole. i s  ltcld not suhject to exception for failure to define 
manslaughter. i t  appearing tliat the charge covered every aspect of the contro- 
versy, defined murder in the first degree and second degree, manslaughter, 
self-defense, malice, and reasonable doubt, applicd the presuniption of inno- 
cence. ant1 gave the contentions of both sides fairly and recapit~ilated thc 
evidence in the case. S. v. Hodgin, 371. 
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Where all the evidence discloses that  tlic crime was irnrder ill tlie first 
degree, i t  is  not error for the trial court to fail to submit to tlic jury the 
question of defendant's guilt of lesser dcgrees of the crimp. 8. z.. T r ~ t c .  013. 

HUSBAND asn WIPE. 
S 22. Revocation a n d  llescission of Deeds of Separation. 

A deed of separation is rescinded by the resumption of tlic conjag:~1 rel;~tion. 
Reu~lolds v. Rcunolds, 554. 

34. Evidence. 
Testimony of the husband a s  to conversations between hirnself and 1115 wife 

tending to sliow the relations betn7ccn her and thc defentlnnt in  :L huit for 
aliclnating her nffectioiis is properly excl~~tled a s  lienrwy. .lfnrtiir 1 .  I ' r t  ss, --. 116. 

INI)ICTI\lENT. 
5. Endorsenlent and  Finding of Grand Jury.  
The abseiice of a n  endorsement on the bill of indictment by the fort~m:u~ of 

the grand jury that  any witnesses for the State had becn sworn ant1 hail 
testified before the grand jury is insufficient to overcome t l ~ e  presnniptio~~ of 
validity arising from its being returncd a "true bill," and is insnfficient g r o n ~ ~ t l  
for qnashal, the provisions of C. S., 2380. being directory aiid i ~ o t  rn;~ntlntory. 
S. 2.. Lancaster, 584. 
a 9. Charge of Crime. 

Indictment charging several sepnmte offenses under statute, with tli.junctire 
'lor,, licld void for uncertainty. S. v. 11-illinms, 139. 

ISJUNCTIONS. 

a 1. Kature and  Grounds of Injunctive Relic~f in  General. 
I l~junct i re  relief will not lie in a snit institnted by carriers by rail to pre- 

vent the promnlgation of loncr  rates by carricrs by trnclt whrn the plc~;ldings 
do not allege the invasion of any property rights of plaintiffs ant1 the carricra 
by truck having the right uudcr tlie applicable statute to  lower rntcs nt will, 
the alleged prospective injury to plaintiffs' b ~ ~ s i n e s s  being by way of fair 
competition against which the law does not protect. Jfo tor  So.z.icc I . .  R. I?., 
36. 
Ij 3. Abatcmmt  of Snisances. 

A nuisance may be abated in same action in \vhich damngnu arc rcc,c~vt$rcd. 
Poove?/ r .  hick or^, 030. 

8 7. li:n,joining Commission of Crime. 
Injunction held not to lie to enjoin riolation of criniinal c tn t~~t r .  nz:liust 

monopolies. Motor Scrcice r .  R. R., 36. 
Ij 11. Continuance, Modification, and  Dissolution. 

Where the undisputed facts a re  sufficient to support a tlecrcc di.mlving 
the temporary restraining order entered ill the causc, a n  exception on t h r  
ground that the order should hare been contin~red for a j ~ ~ r y  trial ~ ~ p o n  the 
disputed facts in  untenable. Dmvis  r .  Rcdmond, 780. 

ISSANE PERSOSS. 
Ij 5. Appointment of Guardians. 

Where a person hns been adjudged an incompetent nt a 1ic.ni.ing upon ,I peti- 
tion ant1 answer properly filed after service of notice and n copy of tlie pcti- 
tion npcm the alleged incompetent, N. C. Code, 2285, t l ~ c  wr17ice of srlnimons 
upon the incompetent or her guardian ad litem is  not necessary to tlic appoint- 
ment of a guardian for the incompetent, since the service of noticc nntl petition 



nnder tlic provisions of the  s t a tu t e  serves ercry  f l u~c t ion  of a sunmluns, a n d  
si~icck the  nccep t : r~~rc  of service o r  notice nntl t he  filing of a n  :rnsn-er to t he  
~ e t i t i o n  117 the  gii;rrtli:rn r r d  litc'li! waives any f ~ ~ r t l i c r  scrricc of siinmions o r  
~ i o t i w .  I]/ 1.c B n l i c ~ ,  018. 

Assistnnt clerk lins power t o  :\ppoint g i ~ i ~ r d i n ~ i  for  i~ i compr t c~ i t .  Ibiri. 

5 7. -2 t tnrk  of Appointment. 
i<'ailnrc, to notify rc1:rtirc.s of :rllrgc~l i n t ~ ) n ~ p r t c n t  of hcb:iring i s  a n  irrcgu- 

lari ty,  l i i~ t  ( low not rciitlrr nppointnicnt of grmrdimr void. 11, i ~ '  I (n l i c~ ,  018. 
SIor :~nls  ;~ttnc'lirtl the nppoiritnic~~lt of a glinrdinn f o r  nil j ~ ~ c o n ~ l r t r n t  in th is  

l~rotmvlilig on thc  g r o ~ u ~ e l  t ha t  the  s : l~nc  :~ t to rncy  nctetl f o r  both tho gnartlitrn 
t r t 7  1itc.m ant1 t l i ~  originxl pc\titioner who was  Inter nppointetl gr1:rrrli:rn. T h e  
tri;tl co111.t folurtl iipon supporting c'vitlrnce tha t  the  nttornvy fo r  the  (1rigi11:rl 
l~c~tit iolic~r inc~rc~ly : ~ d s t c d  the  gn:rrtli:rn nc7 7ifrlii i n  tlrarring the  nlts\rcJr to t he  
lic'titio~i ;I.: :I nrattcbr of c~oiirtc~sy, t l ~ ; ~ t  t hc  :lils\vcr d rawn  tlmied :ill the  Inn- 
tcxrinl nllcgations of tlrc petition :nit1 fully 1)rotectctl t he  rights of the  :illrgrtl 
i~lc.o~~il~c' tc.~rt .  :1n(1 tlint a t  110 t ime (lid t he  :rttorney fo r  petitioner a r t  or nttcrnl~t 
to  ; ~ c t  ; I S  coluiscl for  tlic nllcgetl i~ icomprtcnt  or he r  gilardinn at7 l ifon.  Jl(,ltl: 
l'lic fiitlings, snpportcvl 1)s e r i t l ~ n c r .  s u s t a i i ~  t11c co~ i r t ' s  ruling rcfnsing to 
rclnovc t l ~ e  gw:rrtlinn 011 tlic gronnd tha t  tllc s ;~mp  nttornc,y nctctl f o r  lmth thc  
petitiont9r :t~itl the  gunrtlinli ntl litciir. Ibiti. 

iSBITRAISCE. 

a 4. F o r m  i111c1 l 'rovisions of Pol i ry .  
St:iti~rol'y l)rorisions ill force a t  t l i ~  time of tlic issrr:r~~ce of n 1iolic.y of in- 

s ~ i r ; ~ ~ i c ~ ~  1 1 ( ~ r o n i ~  :I 1):rrt t l ~ c ~ r t ~ ~ f  :IS t l~ougl i  e s~ ) rc s s ly  inc~orporated therein, and  
tlicl s ta tu tory  prorisiorrs \\-ill p r v ~ u i l  over conflictinp ~ ~ r o u i s i o n s  of tlw policy. 
Ec1;trrtl 1 ' .  Ilis. Co., 130. 

26. In su rab lc~  I n t r r c s t  in Li fe  of Another .  
*I c rc~ l i t o r  II:IS :In i ~ u l r ; ~ l ) l c  intrrctst in the life of his (1el)tor. 3 1 i l k ~  ,I.. 

I'nttc,r. 3 iS .  

5 29. I n r o n t r s t n b l r  Clauses.  
The  effect of an incontestable c1:lnse in n policy of l ifc ins11r:ince i s  t o  p r r -  

c111dc i n s i ~ r e r  f rom nttnc1;ing the  validity of tlie policy nftc5r t he  stipnlxttvl 
t inlr  c,xcc.pt fo r  sucli causes a s  a r e  spcvificnlly nllowctl in tlic i i~con te s tn l~ l (~  
rl;111st, itsc,lf. Mills 1. .  111s. Co.. 439. 

I ~ ~ c o n t m t n l ~ l o  cl:~nsc 11rltl to  : ~ l ) ~ l y  to disability i ~ l s n r r n ~ c c ~  rit1c.r ntt:~c.lietl 111 
policy 1111tlrr thct 1:rngir:tgc of t he  go1it.y i n  th is  c:rsr. Ibitl. 

.in i ~ i ( ~ o ~ i t ~ s t ; ~ l ~ l c  P~:LIISP in n l~olicg of insurnnce mltlc :rpplic:~l)lc to the  dis- 
n l~i l i ty  provisions of tlic policy tlocss liot prevent insl~rc.r f rom sett ing up the  
tlc~fensc. t l ~ t  tlrc disnl~il i ty slwtl on i s  not corcrctl hy the  prorisions of t he  
clisal~ilit:- rl:~usc,. or t11;1t t he  cl:\ini fo r  tlisability i s  not gcnninr. Millts I? .  I I IS .  
( '0 . .  43!l: Y ( ~ i , ! / . s  r .  Iiis. Po,. 4-42. 

TYI~(,IY\ :I ctis:~liility c~l:rlisc. in :I policy of life insnr:rncr i s  su l~jcc t  to  tlie ill- 
c*ontt~st:~l~lc> c ln~ i sc~  of thc~ lrolicy. insurer  fnay  not sc't I I ~  tllc ( lc f r~lse  of jll- 
7-alitlity in n suit  on the  tlisnbility clause i~istitntc'tl a f t e r  t he  t ime stipulatc3d 
in tlic ir ict~ntr~stnl~lc cl:ii~sc. Yctys  r .  1 ~ s .  Co.. 442. 

5 3Ob. . l f t c ~  l<rcach o r  Wrongfu l  T r r~n ia i t t i o l i  of Contrac t  b y  Insu re r .  
JVr(111:frrl t (~ r ln i~~ i l t i on  of  ont tract by ins11rer c1oc3s not r r l ic rc  insr~red f rom 

c i l ~ l i g ; ~ t i c ~ ~ ~  to pa>- or tcntlcr pnymcwt of l>reli~innia. lrcJst 1.. Iris. Po., 234. 

: < l i t .  A r o i d a n r r  of l'olicics I s s u r d  Wi thou t  31cdic5nl Exitnrinntion f o r  
;\lisrel)resc.nt:~tion o r  P'raud. 

I:$ force of (?. S.. 0460. a policy of lifc insilrancc i s s l~cd  without a ~netl ical  
i x l ~ n i n : ~ t i o n  may not lw nroidctl fo r  ~nisrepresontnt io l~s  by insr~rcil  in h is  
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application for the policy unless such misrepresentations v7ere fraudulently 
made. Eckcrrd 2;. Ins. Co., 130. 

Where the jury finds from the evidence that insnred in a policy of life in- 
sarance issued without medical examination under C. S., 6460, was suffering 
with ccartain diseases stipulated in the policy as  grounds fclr avoidance, but 
that insured did not procure the policy by false and frautlnlent statements, 
insurer may not avoid liability under the policy, the provisims of the policy 
in conflict with the statute being unavailing to insurer. Ibitl. 

Complaint held to ~nfficiently allege frnnd in procnring reinstntcmcnt of 
po1it.y within provisions of C. S., 6460. Pctf!~ a. 112s. Co., 300 
a 54a. Construction and Opwation of Disability Clauses and  Sufficiency of 

Evidence of Disability. 
Pcrfornittnce of intermittent, trifling jobs 71tltl not to prcclntl~ rcSc.o\cr\ on 

disal~ility clause. Blnnke~lship a. Assuraucc Societu, 473. 
5 34b. Notice and Proof of Disability a n d  Waiver. 

Correspondence between insurer and insnred's attorney rel: ti7 e to insnretl's 
disability and facts necessary to establish insured's claims, had after notice 
hy inwred of wcli tlisahility more than a year after its inceplion, hut without 
intimation by insurer that  i t  intended to waive the defense of failure to fur- 
nish proof of disability a s  required by the policy or within a reasonable time 
after the inception of the disahility, is  71cld not a waiver by inwrer  of s11cl1 
defense. Fulton I.. Ins. Co., 394. 
a 34d. Occurrence and Sotice of Disability During L i f ~ >  of Ccrtiflcatr 

r n d e r  Group Insurance. 
Employee held to hare nllowed insurance to lapse by failing to give proof 

of t1isal)ility within reasonable time nfter termination of employment by 
reason of disability. Fzcltou t'. Ills. Co.. 304. 

E ~ i d e n c e  that plaintiff, insured under an employee's group policy, was dis- 
abled a s  defined in the policy a t  the time he ceased to be an emplo~ee  7r f77 (7  
snfficient to be submitted to the jnry in this cnw. Bl0illio1~7, i p  1.. d~~!crtrtrcc 
Bocrctu, 471. 

In  this action to recover disability benefits on :L certificate iwned to insnretl 
employee  under a group policy, judgment for insnred is  affirmed under nn- 
thority of Dczoense 11. I m .  Co., 208 N. C., 732. Birrchficld I.. Ills. Co., 8%. 
§ 36a. Persons Entitled t o  Payment  of Life Policies. 

A creditor has  a n  insurable interest in the life of hiu debtor. and as  the 
beneficiary has a rested interest in  the policy, and upon the death of the 111- 

u ~ ~ r r d ,  neither his heirs a t  law nor his personal representat r e  may sue to 
recorer the proceeds of the policy, but the creditor beneficiary must apply the 
proccetls of the policy to the payment of the debt. Mi l lo  ?-. Totter. 269 
a 36e. Compromise and Settlement. 

After the absence of insured for over seven years without being 11e:lrd f ~ o n i .  
the bcneficinry, who had kept the policy in force by paying premin~nc. ngrtwl 
~ v i t h  insurer to accept the cash surrender rnlue of the policy v i t h  the prixi- 
lcge of reopening the case in the event the beneficiary conld ever prore ill- 
swed dirlil prior to thr  lapqing of the contract. ITc7d: The comprnmisc norce- 
ment prcclndes the beneficiary from reopening the cafc escept nlion proof of 
actual rnther than presumptive death. Hend c. 111s. Co.. 203. 
a 39. I'rovisions Limiting Liability or Constituting Condit tons Precedent 

Thereto. 
I n s ~ ~ r e t l  was killed in an accident while riding as  a passenger in an nnto- 

mobile. Insurer admitted issuance of the policy and that it  wns in force a t  
the time, but denied liability under the proviso in  the policy t ]at no liability 
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should attach if injury should proxi~nately result from insured's intosication 
at the time, and assumed the burtleli of proof on its affirmative defense. The 
trial court instructed the jury that  "intoxicated" and "drunk" were synony- 
mous terms, and that  the issue should be answered in favor of insurer if  
insured had drunk intoxicants to such exteut as  to appreciably affect and im- 
pair to any esteut his mental or bodily faculties, or both. Eeld: The instruc- 
tion is favorable to insurer, and n-ill 11ot be Iicld for error on insurer's appeal. 
Tilso)i 1.. Cnsualf~l Co., 583. 

INTOSICATISG LIQUOR. 

a l e .  Effect of Repeal Statute  on  Criminal Liability for l'ossession. 
(~'. S.. 3379, nlalting the possession of intoxicating liquor by i~rtlividuals for 

the purpose of sale unlawful, is not repe:lled :ts to S e ~ v  IInnover Comity by 
ch. 41s. I'ublic Ln\vs of 1036. P. v. 7'1ztc. 16s. 

The prorisioi~s of 3 C. S., 3411 (j), maliimg the possession of iutosicating 
liquor I:i\vful in certain instances. is rtrpealetl in Sew Hanover Con~lty by 
ch. 418, Public L a ~ v s  of 1035. Ib id .  
# !la. Indictment. 

Indictnient for possession of liquor for sale need not allege that litli~or (lid 
not bear stamp of A. B. C .  lioard. S. c. dtlii118011. 661. 
3 Dc. Sufficiency of Evidence. 

The possrssion of inore than one g:~llou of intosic-ating liqnor is l,l,i~ucc f(tcic 
eritler~ce of possession for the purllost? of sale, C. S.. 337!), and is snficient to 
t:~l;e the cnse to the jury on the issnc5. S. 1 . .  Tatc.. 168. 

ICvitlrncc~ that officers fonrid a funnel, and :I nnml~er of containers, and 
,gI:rsses snlelling of whiskey, some of which had a small quantity of whiskey 
ill thrnl, in different places on defendant's premises. i.s held sufficient to be 
anl)niitted to the jury in a prosecutioli of defendant on a charge of having 
~ossrssion of intoxicating liquor for the purpose of s ~ l e ,  ;~l thougl~ the :lxnou~lt 
of whisltey discovered on the premises was insufficient to invoke the presump- 
tion under the provisions of C. S., 3379 ( 2 ) .  AS. 7.. Rhot7c.s. 473. 

In  an i n d i c t n ~ ~ n t  sufficiently charging possession of liqnor for the purpose of 
s:~lca. C'. 8.. 3379. an additional al1cg:ltion that the whiskey (lit1 not bear the, 

st;linp of the A. 13. C. Board of the comrty is an :rll~gntio~r of a nonessentinl 
fnct, nntl will 11e rcg:trdetl as  surplusage or as  a rrfinemrnt within the nic:a11- 
ing of C. 8.. 41323. nntl the Stnte is not required to offer vvitlcnce of s11c.11 
additional allegation. S. 2.. dtkillso~r. 661. 
a 9d. Directed Verdict. 

Evidence establishing defent1:uit's possession of more tliail n gallon of intosi- 
c;~tin,rr liquor, witliol~t other incri1nin:lting evidence, is insufficirnt to support 
n dircc.tcy1 rerdict of gniltp of possession of intoxicatil~g liquor for the ilurgose 
of s:ilr m d r r  tlic provisions of C. S., 3379. S. 2;. Ellis. 166. 

JUDGJIESTS. 

s 1 i c .  Conditional and Alternative Judgments. 
Order held void a s  being alternatire or condition:rl. IIat~crlor '~~ 1'. Hnqedol ~ z .  

164. 
3 22. l'rocedure: Direct and Collateral Attack. 

Where it  appears from the face of the record or the payers in the case that 
s e n  ice of summons or originnl proce5s was not had, nor waivetl. :L jndgmeut 
111 persoIinnL rendered in this action may be treated a s  a nullity, vacated 011 

rnotion. or collaterally attaclird. iince voluntary nppenrance or ice of 
proceii iy necesiary to givr the court jurisdiction, but where the officer's 
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return shons service i t  is deemed prifriu facie: correct, C. S.. 021, and the 
renicdy of clrfendant asserting ilonst?rvice is  by niotioii in the txnse upon n 
slioming of nonscrvico by clear and ~incquirocnl proof. I ~ U I I I I  v. ll*il.so?~, 4!H. 

The procedure to nttnclr n jndgnient for nl)sol~~tc, tlirorcc. 011 t l ~ c  ground of 
fraud perpctr:~tctl on dcfc~id;liit and the court in scr~ic:e of ])roccss by pnblicik- 
tion :111(1 ob tn i~~ing  judgment up011 fnlsc :~llegntioiis in thv co~nplniiit, wl~i le  
defendnnt n.:ls nnt of the Stntc on a risit, when 1)laintifl' lincw of tlcfti~ida~~t's 
wlierenl~onts th ro~ig l io~~t ,  is hy indepcndont : ~ c t i o ~ ~ .  I'oolr I:. Poolc, S O .  

A jl~clgn~ck~~t rcntlercd in proceedings c o t ~ l r i ~  11011 j~~r l i c c  is ~.oitl, nntl may Iw 
nttaclrctl ctitl~or directly or rollatc~mlly. dbcr t~cf l r! /  2.. I:co.ris, 636. 
9 38. Opcrution of Juclgnic~nts a s  1 h r  t o  Sul)sccjuc'~~t A c t i o ~ ~ s  in Crc'ncr;~l. 

A void jndgmcwt will not support a plea of cstnppcl 1)y jntlgmc'nt. - - l l ~ ( ~ i , -  
11ct11u v .  Rlrnts, 636. 
§ 33. Juc lgn~t~nts  of Konsuit a s  Bnr t o  Su1)scqucnt Actions. 

Evidrncc held to support li~icli~ig that  allcgntious :11itl er:dence were slth- 
stanti:~lly tho same :is in prior :lctiori i~o l~sr~ i tcd ,  anel juclgn~c,nt d i s i i~ i ss i~~g  the 
action wns proper. Clraptt~ow c. l 'cu Co., Y42. 
8 84. Jiiclgnlents of Fedrrnl  Courts and  of Other Jl:states a s  Rar  to  Suhqe- 

qucnt  Action. 
Final jndgmclit of the Federal c o ~ ~ r t  dismilising plaintiff inslirc~r's snit to 

h n w  t l ~ c  policics of ills~irnnce in question cn~lccltxl for fr:luil r.nd tlic disability 
p ror i s io~~s  t l ~ t w i l ~  s t r ic l in~ out, slid to recover rlisi~l~ility benefits nlready 1):1itl, 
cons t i t~~tc  :L bar to plaintiff's r ig l~ t  to set 1111 snc:ll m ~ t t c r s  in insured's nc*tioil 
i~~st i tntet l  in :I stntv court on the dis:ll)ility c.ln11sw of tlic politics. I+r2t.!rs ,c. 
Ills. Co., 4$2, 
# 37. Rights nnd Rcrnedics of Llssigmce. 

\Vl~c.rc plaintiff, wl~ilc the nctioil is pel~tliiig, assijil~s :111y rccorery 11v m:~y 
obtain against dcfend:int to third persons for :I r:~lnnl)lc co~isitler:~tiou, swl i  
third p e r s o ~ ~ s  a t  the time of the rcntlitioli of the jntlgnicnt arc? t l ~ c  eq~~i t :~ l~ l (k  
ow1ers thcrtwf arid entitled to the : ~ s s i g ~ ~ m c ~ l t  of' thc~ jr~tlgnic~ t upon thr. jr~tlg- 
nlelit docket, plaintiff hnring no 1cg:ll or eql~it:ll)le intt>rrst thc'rci~~. I , ' ( , r t i l i : ( '~ .  
l i ' o ~ l i ~  V. S e w b c r ? ~ ,  9. 

J U R Y .  

9 4. E:xan~in;ttion of Prospective Jurors. 
The court may allow counsel, ill selecting jnr j ,  t ~ )  ask ~) rosp~c t ivc  j11ror.s. ill 

good faith, wl~ctlicr any of them :we c'on~irctcd wit11 :In i11\111-:1nec or I~ondil~g 
compniiy. nr l l  v. I'clncl Co., 813. 

1ANI)LORD AXD TlCN.\S'I'. 
3 10. Duty to Rcpnir. 

Ulicler the conimoii law rule obtaining in this jnristlic.tioi1. :I lcssor is ut~tlcr 
IIO implied corcnnnt to repnir the ~ ) ~ C I I I ~ S C ~ .  T I ~ i l l i ( ~ i r t . s  I . .  S ' t ~ v t ~ s . ~ .  200 : M I , I W  i ,  

T. lVi l l i ( l~r~s ,  456. 
# 11. Liability fo r  Injur-irs f rom lkf rc t ive  o r  Uns;at'cX Condition of 

I'rcm~iscs. 
I11 the nbsence of c\itlence that  n landlord retni l~(~(l  control of or nprtwl to 

lrecp in repnir a 1)alcony het\reeii two npartni t~i i t~ ow11~(1 11y 11rr :111tl ~ 0 1 1 -  
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IAKllLOIiL) AND TESilXT-Corztitzricd. 
stroctcd for the use of both apnrtmelits, the lantllord i s  not liable for injuries 
resulting to n 1nernbt.r of tlre llouselioltl of a tenant of one of the :~p:lrtmelrts, 
ca~isctl 11s disrepair of thc balcoriy. 1lTilliccttls I . .  Str'cctsss, 200. 

The gencrnl rule is t l ~ t  a l:~ndlortl is ~ i o t  liable to liis teualit for persolin1 
injwics  snstninetl by reason of :I defectire condition of the tlenlisetl promises 
r n ~ l w s  the l:~ndlurd coutr:~cts to repair and tlre te11:11it is injured as  a result of 
\~-orli negligently done in the 1:1ndlord's nni ler txki~~g to repair, and in tlris c:lse, 
Ilc7d: I n  tfrc abscwcc of :~llegatioris nucl eridenc2e that  tlre lessors failed to give 
notice of k n o ~ r n  or latelit defects, or that  lessors failed to rvpair the premises 
in 1)re:rclr of :I co\-cLn;lnt to repair, defentlants' motion to nonsnit was properly 
snstaincvl. .lfcv.co. 7:. Tl'illitrllls. 456. 

LIAIITATIOX O F  A("l'1ONS. 

# 1.  Sntnrcx a n d  C o n s t ~ ~ ~ c t i o n  of Statutcs  of Limitation in  General. 
The statlite of lirnitations bars t l r ~  remedy npon the lapse of the prcscribetl 

time, I ~ n t  does ~ i o t  estingnisl~ the right, :rnd the creditor mny proceed to collcct 
olr oollatrr:~l srcl~r i ty  ;~ssiglrt\tl 11y tlic tlcbtor ert% after actiolr I I ~ ) ~ I I  tl~cs princi- 
pal debt is lmrreil. I:III?~; 1. .  Ins. Co., 140. 

2e. Actions 13awccl i n  Three Years. 
A causc of action fur 11rc~1c.h of :I contract to delay forrclosnrci uf :I clred of 

trust is barred after t l i r c ~  years from t l ~ c  brcaclr of the c:olrtract by forc- 
closure in riol:~tio~i of tlre :rgrecnrcnt. Gftwi,q 1. .  I'ricr, 739. 

3 3. A c c r l ~ i ~ l  of Right  of Action. 
Assignee's right of action for procwds of life policy :~ssigncd nccrrics npon 

dcatli of assignor. Iluttk v. Itls. Co., 140. 
# 4. I"l.i\nd and 1g11oranc.c of Cause. of Action. 

Plaintiff gr:uitors instituted this :rc,tion to reforirr t l ~ e i r  tlcwtl by inserting :r 
rcrc.rsion:~ry clause tlierein, I\-hich \\-as onlittctl therefroni by the mistake of 
tlre dmftsmnn. I k f c n d i ~ ~ ~ t s  contcndetl t1l:lt th(5 rc~gistr:~tion of tlic deed consti- 
tuted 11otic.c that  tlrc cl;~nsc 11:1d Ilccn onriltecl thr'rcxfroni. : I I I ~  t11:lt tllv actioll 
was bnrrctl, since niorc tlr:ni tliree years lrnd c,lnl)sed sincr the rc1gistr:ltion of 
tlrc d ~ ~ d .  Hcltl: The registration of the tlwtl is insnfficie~it to constitntcs 
noticc to ])lnintifL's, a l~ t l  tlrc action was not Ix~rrctl until t l i r c ~  ycsars aftor 
p1:rintiffs discorered, or should h :~re  tliscort~rcd. the nlist:~l;c ill t l ~ c  csrrcisc of 
tlric diligence. (:. S., ,441 (!)). OlTis 1. .  I;otri-(1 of Eclucvtioit. 4'39. 

5 8. Abscnce and  So~wc~sidcmcr. 
Annn:~l visits fur upl~rc~c,ial)le length of timt: will 11ot s t : ~ r t  rul~rrilr;: of s t :~tnle  

in fa ror  of ~ronresid(~~rt .  Hill 1 . .  T2intl.w!j. 694. 
a 11 .  h s t i t u t i o n  of Action. 

TT'llcrc c*onrplaint fails to st:~tv cause of ac . t io~~,  anrelrdnrc~~t cous t i t~~ tes  ;I I l c x \ r  

nc.tio11. The distil~ction lwtwc.cn the tlcfcctirt. stnterncwt of :L good c:lnw of 
:~ction ant1 the statenicnt of n defcctirr c:~usc of :~ction is lloil~ted out. I:cor(ic~ 
I . .  I:. R., 55. 
g 1211. Part l ' a p ~ c n t  a s  Xffcbcting P a r t i w  Swo~iclarily Linblr. 

TT'1rc.r~ cni1orsc.r wairtbs c~xte~ision of t i n l ~ .  pnynic~it of illtcrc%t 11y nr;~l;cr f ~ ) r  
tlcfiuitcc extension 1)rc~vt~l~t.: ~mrnliny of statute in f:trur of c~~~tlursc~r .  I3i~t1tf'r 1 . .  

r,o,zo~~s, 278. 

a 13. liew IBronlisc. 
A promise to reconwy t l i ~  liil~tl to the t r l~s to r  will not (?stop the cc'stui froin 

setting up the stntllt? of limitations ill tlir tnistor's action to recorrr for 
breach of the ccstrti's :rllegotl colrtrnct to tl(,l:ry foreclosure. C't'ciiy 2.. I'i.iw. 
739. 
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LIMITATION O F  ACTIONS-Continued. 
§ 15. Pleading. 

Plea of statute of limitations, not haring been interposed in apt time, held 
not nrnilable to the defendant. Gill 1;. Gill, 823. 

MALICIOUS PROSECUTION. 

§ 1 S a t u r e  and  Essentials of Right  of Action i n  Generall. 
Plaintiff in an action for malicious prosecution must allege and prove mal- 

ice. want of probable cause and termination of the proceeding upon which the 
action is based. Mitcl~em v. Weaving Co., 732. 

The distinction between a n  action for malicious prosecution and one for 
abuse of process is that malicious prosecution is based upon malice in causing 
process to issue. while abuse of process lies for the improper use of process 
after it  has been issued, and in the former plaintiff must prore malice, want 
of probable cause, and termination of the prosecution. db1'rnet71!1 a. h'tcr?!~, 
636. 

5 3. Want  of Probable Cause. 
The fact that the committing magistrate had bound defendant over is 

competent evidence on the question of probable cause in an action thereafter 
instituted by the defendant in the criminal action for malic4ous prosecution, 
but sllch fact is not conclusive. The distinction between in~tances  where the 
magistrate has jnrisdiction to t ry the defendant is pointed out. Mitchen~ v. 
TT7c.n.cii~r/ Co., 732. 

4. Malice. 
Want of probable cause does not raise presumption of malice, although jury 

may infer malice therefrom. diitchem v. 'll'cavinq Co.. 732. 
3. Termination of Prosecution. 
A volle prosequi is a sufficient termination of a prosec~~tion to support a n  

action for lnnliciolls prosecution based thereon. Abcr?tet7!1/ v. Bto?zs, 636. 
A ??ollc proaeqlii tnlien by the solicitor upon the finding by the grand jury 

of "not a true bill" after the committing magistrate had bound the defendant 
over, is a sufficient termination of the prosecution to support a n  action for 
nxllicicrns prosecution. Vitcl~em v. Weaving Co., 732. 

8 1 .  Nature and Grounds of W r i t  in  General. 
. I fn~~rin?~~irs  will lie only to compel the performance of a clear legal duty, 

and then only a t  the instance of a party haring a clear legal right to demand 
its performance. Stove v. Comrs. of Stoneville, 226. 
8 2b. Discretionary Duty. 

While mandamus will lie to compel exercise of discretionary power, it  does 
not lie to control course of action. Allcn v. Carr, 513. 

JIASTER AND SERVANT. 

11. S a t u r e  and  Extent  of Emplpyer's Liability for  Injury t o  Servant. 
Employer may not be held liable for failure to give injured employee 

emergency medical attention when employer has no actual or constructire 
linowledge of the injury. Button v. R. R., 736. 
§ 37. Xature and Construction of Compensation Act in  General. 

The Worlimen's Compensation Act must be construed with reference to i ts  
primary purpose to proride compensation for injured employees and depend- 
ents of deceased employees. Roberts v. Coal Co., 17. 
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3 40d. Whether  In jury  Results f rom Accident. 

Eridence held to support finding of Commission that claimant's asbestosis 
was not caused by an accident. Swink 2:. Asbcstos Co., 303. 

3 40e. Whether  Accident "Arises Out of Employnient." 
Evidence that a n  employee was carrying dynamite over a slick, rough road 

in the pcrform:ulce of his duties, that hc twisted his nnlile, causing severe 
sprain and other internal injuries proximately resultiiig in his cleath, is suffi- 
cient to sustain findings that  his death resulted from an accident arising out 
of and in the course of liis employment. L'nrlton c. Bcr~rlia~dt-SuqZc Co., G X  
3 44. Rights of Employer, Insurcr ,  and Injmred Gmployt.e Against Tort 

Feasor. 
After assuming liability for an award to the dependents of a deceased ern- 

ployee, the insurer brought suit against the third pcrson tort-feasor and re- 
corrred judgment in excess of the amount necessary to compensate it  for tlie 
award, which escess was p:rici to the depc~ldents of the e1nl)loyee uniler ortlers 
of the Industrial Commission. Thereafter tlie i1isurc.r became insolrent and 
defaulted in payment of the balmice of the award. IIcltZ: The employer, held 
liable for the balance of the award, is not entitled to :I credit for the amount 
paid the dependents ont of the judgment against the third person tort-fensor 
or for the amount paid plaintiff's attorne>-s in that action, the : ~ n ~ o ~ n i t  pait1 
the dependents out of the judgment being an amonnt in addition to the award, 
and the award not being subject to reduction by s~icli nmom~t. IZoberts 2..  

Coal Go.. 17. 
§ 46a. Nature and Functions of Industrial Cominission i n  General. 

The Industrial Commission is primarily an :~dmiiiistratire agency of the 
State, and i t  is only when claim has been filed and the parties fail to reach 
an agreement that  the Commission is inrested wit11 certain jnilieial functions 
as  a special or limited tribunal for the 1)lirpose of tlcterrnining the respective 
rights and liabilities under the Compensation Act. Hnnlis 1 . .  T-tilitics Co., 312. 

§ 47. Fi l ing of Claim. 
I t  is not required that an injured e~nployee, or the rlepentlcnts of n drceased 

employee, file claini with the Industrial Commission, it  being incninbent on the 
en~ployer to file writtcn report of the nccidcnt wit11 the Inilnstrial Coinmission 
upon notice given by the injured employee, or his represcntnti\-c, secs. $081 
( d d )  ( v n - ) ,  and n-here the employer has filed such report with the Cornmis- 
sion within the prescribed time upon verbal information elicited from the 
representative of th r~  e~nployee by its claim agent, the rcprcseatntive being 
unable to read or write, and, the employer admitting li:ll)ility, the report has 
been filed with the Indnstrinl Commission as  n claim ~vithin one ycar fronl 
date of the :lc.cidcnt and contains all facts necessary to 111n1;e nu an-ard, tlics 
claim is iilcd wit11i11 tlie prcsc2ril)c'cl time. scc. SOS1 ( l ~ b ) ,  ; ~ n d  the 1ndustri:d 
Commission acql~ircs jlirisiliction. IIu111is 1'. L-tiliti('8 (,'a,, 312. 

Eridenccb heltl to support findings that clnini \:-as not iilctl in ti in^ nut1 that 
employer mls  liot estopped to asscrt defense. I,il1?1 P .  I:?ll; Bros.. 733. 
3 50. Prosecution and Abantloninmt of Claim. 

Institution of suit at cornn~on law licltl not to estop cluima~it from procwd- 
ing nncler Compensation Act. IZa~/ l i s  1' .  C-tilitics Ca., 312. 

5 58. Hearings and Evidence I l e f o ~ ~  Con~inissioncr. 
Testimony of the wife of an cmp1oyc.e as  to his espressions of bodily feeling 

tending to show the progress of tlie injury is competent ul~on the hearing 111)on 
the question of mhetlier the accident prosimately cmised liis cleath. Cnrltcm ,I.. 
Kcr~hardt-Seug7c C'o., 665. 
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The report signed by the manager of an incorporated en~ploycr and filed 

with the Industrial Commission as  required by K. C. Cod,?, 8181 ( v v r ) ,  is 
competent npon the hearing and statements contained tlicrein not mithiii the 
personal lino\rledge of the manager are  compcitcnt as an ;~dmission against 
interest. Ibid. 
3 33b. Part ies  Liable for  P a ~ l n c n t  of Award. 

An award was entt:red in favor of tlie dependents of a deceased employee 
for payment of compensation in weelily installments for the cleat11 of the em- 
ployee. After the insurance carrier had paid sc:rt:ral irir~tallments, i t  cle- 
faulted in the payment of the balance of the installmenl-s because of in- 
solvency. Held: Under the pro~isions of the Compensation Act the employer 
is primarily liable to tlie employee, which obligation is unimpaired by its 
contract with nn insurer for insurance protection, or by tlie insurer's snl)roga- 
tion to the rights of the employer upon paying vr assuming the payment of an 
award, and the employer is not relieved of its liability to l.1ie dependents of 
the deceased employee for the bnlance of the meekly paymci~ts because of the 
ilisolvc!ncy of the insurer. Roberts c. Coal Co., 17. 

The dependents of a deceased employee electctl to pursue their rcmc~tly 
under the Coinpens:lt,ion Act, and recovered coinpens:~tion y~ayallle ill weekly 
installments. Thereafter, the insurer, upon assnming liability under tlie 
award, instituted suit in the name of the administratris of tlie clecrased em- 
ployee against the third person tort-feasor and recovered judgment. Insurer 
retained an ainolnit sufficient to compensate it  for the awrrd rnld paid thc 
excess to the employee's widow under order of the 1ndustri:~l Commission. 
Thereafter, the insurer became insolrelit and for that reason was unable to 
pay the balancc of the amard. Held: The administratrix was only a nominal 
party to the suit against the third person tort-feasor :~nd had no control orcr 
the recovery and could not safeguard i t  for the purpose of paying tlie amard, 
and the employer, who selected the insurance carrier for hjs o ~ r n  protection, 
is not relieved of his primary obligation to the dependents of the employee hy 
reason of the insurer's recovery from the third person and d'~fau1t in payment 
because of insolvency, nor docs the fact that  the employer had no notice of 
the suit by the insurer against the third person alter this result, the insurer 
and the employer having a community of interest, and the failure of tlie 
insurer to notify the employer not being chargeable to the dependents of the 
deceased employee. Ibid. 
§ 55d. Matters Reviewable on  Appeals f rom Industrial Commission. 

The findings of fact made by the Industrial Cornmissioi~ in a proceeding 
before i t  are  conclusire on appeal to the Superior Court when the findings a re  
snpported by competent evidence. Eloink v. Asbestos Go., 303; Li l l ! /  2;. Bell; 
Bros., 735. 

A finding of fact by the Industrial Commission w l ~ i c l ~  is not supported by 
the evidence is not binding upon appeal. Hanlcs v. Ctiliticc Co., 312. 

Where each of the essential facts found by the Industrial Commission is 
supported by competent evidence, the findings are  conclusive on appeal, even 
though some incompetent evidence mas also admitted upon the hearing. Carl- 
ton v. Bernhardt-Smgle Co., 655. 
§ 55f. Mattrrs  Necessary t o  Determination of Appeals f rom Industrial 

Commission. 
Whtire it  is clctcwni~ied on appeal that an employee is not cwtitled to recover 

under the provisions of the Compensation Act, the contention of tlie successive 
insurance c u r r i ~ r s  a s  to their respective liabilities need not be decided. Swink 
v. Asbestos Co., 303. 
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MONOPOLIES. 

5 1 Construction and  Validity of Statutes  Relating to Monopolies. 
C. S., 2563 ( 3 ) ,  sufficiently defines the offense therein prohibited a s  the will- 

ful destruction or undertaking to destroy the business of any opponent or busi- 
ness rival in the State with the purpose or intention of attempting to fix the 
price of anything of value when competition is remored, and the statute is  
constitutional and clear and is not void for indefiniteness, the State having 
the power to regulate discriminatory sales unless the statute contravenes the 
Federal Constitution. S. v. Coal Co., '742. 

5 3. Rights a n d  Remedies of Individuals Affected. 
Plaintiffs alleged that defendant carriers by rail were seeking to lower 

freight rates on a certain product in intrastate commerce with the intent to 
drire plaintiffs, carriers by truck, out of business, and then to raise ratcs after 
competition by plaintiffs had bcen destroyed, all in violation of C. S., 2663. 
On the facts alleged. plaintiffs sought to enjoin the promulgation of the c20n- 
templated lower rates. Held: While the facts alleged constitute a violation 
of C. S., 2563, such violation is made criminal by C. S., 2564, and judgment 
dissolving the temporary restraining order obtained by plaintiffs and dismiss- 
ing the action is proper, plaintiffs' remedy for a violation of the statute being 
by indictment and prosecution under the provisions of C. S., 395 ( 2 ) ,  since, 
ordinarily, the violation of a criminal statute may not be mjoined. Nofor 
Service v. R. R., 36. 
5 4. Prosecution and  Punishment. 

Evidence of defendant's violation of C. S., 2663 (31, held sufficient to be 
submittcd to the jury. S. v. Coal Co., 742. 

I n  a prosecution for violating C. S., 2563 ( 3 ) ,  relating to monopolies, a n  
instruction that a person violates this section if he lowers the price of the 
product in question for the purpose of injuring or destroying competitors, and 
then, after competition is removed, he sells a t  a higher price to the detriment 
of the public, i s  held without error. Ibid. 

In  this prosecution for violation of C. S., 2563 ( 3 ) ,  relating to monopolies, 
the court's instruction defining t h i  element of willfulness in injuring the 
business of competitors that willful means the wrongful doing of an nct with- 
out justification or excuse, is held a correct definition of willfulness as  used 
in criminal statutes, nor will the court's failure to explain the meaning of 
"justification" as  used in the instruction be held for error in the ahscnce of a 
request for special instructions, it  appearing that elsewhere in th r  chxrge the 
court, in effect, explained the word by charging that  defendant could not be 
found guilty unless defendant intended to injure its competitors and fix prices 
after competition was removed. Ibid. 

MORTGAGES. 
5 3. Parties. 

Since title is deemed to be in the ward when a guardian takes a deed or 
mortgage for the ward, whether a mortgage executed by a n  individual to  
himself a s  guardian is void for want of proper parties, qumre. Wallace v. 
Wallace, 666. 

5 13a. Appointment and Tenure of Trustee in  General. 
h bank, created a s  a result of a consolidation of several State banks, may 

properly exercise the power of sale contained in a deed of trust in which one 
of its constituent banks was named trustee, upon default by the trustor, since 
under N. C. Code, 217 ( p ) ,  the consolidated bank succeeds to such power, 
even though the deed of trust was executed prior to the enactment of the 
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statute, since tlie statute is  merely a n  amendment of a former statute, ch. 77, 
Public Laws of 1925. Braak v. Hobbs, 379. 
8 22. Equitable Assignment and  Subrogation. 

Where mortgage debt is  paid from proceeds of insurance on life of pur- 
chaser assuming debt, his estate is not entitled to subrogation a s  against sub- 
sequent purchasers who assumed debt. Miller .c. Potter, 268. 
§ SOa. Right  to  Foreclose and  Defenses in  General. 

The holder of notes secured by a deed of trust may forec'lose the property 
in the hands of a purchaser from the trustor assuming the payment of the 
debt without first filing claim with the personal representatiy:e of the deceased 
maker of the notes. Demis v. Rcdmond, 780. 

An allegation that several concerns had made demand on plaintiff for pay- 
ments on the indebtedness secured by a deed of trust assunied by plaintiff is  
insufficient to restrain foreclosure of the deed of trust when it  appears that  
each of the various concerns represented the holder of the notes. Ibid. 
5 30b. Default i n  Payment  of Principal and/or  Interest.  

In  this suit to restrain foreclosure instituted by the grantee in  a deed as- 
suming the payment of the debt secured by a deed of trust on the lands, i t  
appeared that  the debt was in default and that  no payment had been made 
thereon for about three years, even giving plaintiff credit for amounts paid 
by her plus a n  amount receired by the cestui from the proceeds of a fire in- 
surance policy on the property, and that  the cestui had pi id taxes and in- 
surance and had properly credited plaintiff with the  credit,^ claimed by her. 
Held: I t  was not error for the court to find th:it the debt mas in default and 
to dissolve the temporary restraining order entered in the cause, there being 
no facts in dispute sufficient to warrant the continuation of the restraining 
order for a jury trial. Dennis v. Redmond, 780. 
$j 30e. Denial of Amount Claimed a n d  Accounting. 

Where i t  appears that  plaintiff seeking to restrain the forc~closure of a deed 
of trust had not paid anything on the indebtedness for about three years, that  
she could hare easily ascertained the amount of insurance collected by the 
ccstui on the policy of fire insurance on the property whicah the cestut had 
allowed as  a credit on the debt, and could have ascertaintd the amount of 
insurance and taxes paid by the cestui and added to the debt, plaintiff is not 
entitled to restrain the foreclosure for an accounting to ascertain the exact 
amount of the indebtedness in the absence of a tender of some amount to the 
c ~ s t u i .  Deltnis 21. Redmond, 780. 
8 30f. Agreements t o  Delay Foreclosure. 

An agreement to delay foreclosure of a deed of trust securing a note long 
past due is void for want of consideration. Craig v. Price, 739. 
$j 3%. Execution of Power of Sale i n  General. 

The deeds of trust in question provided that upon default the trustee might 
advertise and sell the property "on application of V. E. W.. S. M. C. ( the 
ccstuis qzce trustent) or assignee." Held: The provisions for the execution 
of a power of sale must be strictly complied with for the protection of all  the 
parties to tlie instrument, and the instrument does not authorize the trustee to 
advertise and sell the property on the sole application of on: cestzci que trust 
withont the consent of the other cestui qzce trust. Woodle!~ v, Combs. 482. 
8 32b. Advertisement a n d  Notice. 

Trustor cannot complain that  no personal notice of foreclosure was given 
him when all  the provisions of the instrument and the stalute in respect to 
advertisement were fully complied with. Craig v. Price, 739. 
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S :33. Right  of JIortgagee, Trustee, o r  Cestui t o  Bid i n  Property. 
h ccstui r/ue t ?  list has the right to buy the property a t  the foreclosure sale 

of the deed of trnst in the :tbieuce of fraud or collusion. Hill  v. Fertili:ca~. 
Co., 417. 

Where a mortgagor tran;fers title to the holder of the notes secured by the 
mortgage, who had purchaied the notes from the mortgagee, and the holdcr 
cnncrl\ the mortgage nnd transfers title to a third person, the mortgagor has 
a right of action against the hol(1er. but not against the purchaser from the 
holder in the absence of allegation that  the purchaser had notice of the mort- 
gagor'; equi t~-  and that  the purchaser's deed was not supported by considera- 
tion, tlit. record not being notice since it  41owed the canrellatioi~ of the mort- 
gage ant1 failed to ahon that  the mortgagor's deed was made to the holder of 
the notes, the holder not appearing of record as  the mortgagee. Rurd ?I. W n l -  
drop, 660. 
5 36. Deficiency and Personal Liability. 

IVhere a mortgage or deed of trust is foreclosed uuder the power of sale 
contained in the instrument, and the holder of the notes secured thereby bids 
in the property, directly or indirectly, for a n  amount less than the debt and 
rues to recover a deficiency judgment. Held:  Under the provisions of see. 3 
of ch. 275, Public Laws of 1933, recovery is  properly denied upon the finding 
of tlie jnrg that  the property was worth the amount of the debt a t  the time 
and place of the sale. The statute applies only to foreclo<nre under powerb 
of sale and not to actions to foreclose, and only to instances where the creditor 
bids in the property, directly or indirectly, and not to instances where the 
property is bid in by independent third persons. Lonu Corp .  2.. T w e t  Co., 29; 
Rut7tli)1p n)zd Loan I s s o .  v. Bell ,  35. 
8 39a. Parties: Who May Attack Foreclosure. 

Complaint held to allege cause of action in favor of one cestui to upset 
foredo-nrc hnrl on sole application of other cesttti. TTroodlctj 2.. Con~hs ,  482. 

g 39b. G ~ o u n d s  of Attack Othr r  Than Irregularity i n  Foreclosure Pro-  
ceedings. 

Mere inadequacy of pnrchase price. without ecidence of fraud, oppression. 
or unfairness on the part of the trustee or holder of the notes, is insnfficient 
to upset a foreclosure sale had in strict conformity with the power of sale 
contained in the deed of trust. Hill  1:. F e r t i l i x r  Co.,  417. 

39c. Waiver of Right t o  Attack and  Estoppel. 
The ccstui que t rus t  bought the property a t  the foreclosnre sale and there- 

after sold same. The trustors, with knowledge of all  the facts, surrendered 
powe\cion to the purchaser, reuted a part of tlie property from him, and stood 
by without objection while the pnrchavr  expended large sums in improve- 
ments on the tract of land. Hcld:  The trustors are  estopped from attacking 
the validity of the foreclosure sale. Hill  v. Fertilizer Co.. 417. 

3 39f. Actions t o  Set a s i d e  Foreclosures. 
Plaintiff, the trustor in a deed of trnst, instituted this action, claiming that  

tlefmdant agreed to rent the property a t  a stipulated price and pay the rent 
to the restui  que t rus t  so as  to discharge the deed of trust, that defendant paid 
the debt but, instead of haring the deed of trust canceled a s  agreed, had the 
notcss ac~igncd to him and procured foreclo<nre by the trustee. Defendant 
denied the allegations and set up claim for improvements and taxes paid. 
Hcld: The evidence of franc1 was sufficient to be submitted to the jury, and, 
in  vie^ of defendant's claim for taxes and improvements, the jury was prop- 
erly called upon to ascertain the entire amount of rents due, and npon the 
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verdict of the jury in plaintiff's favor, judgment was ~ r o p e r l y  entered setting 
aside the foreclosure and adjusting the rights of the parties npon the several 
amounts found by the jury on the respective claims of the parties for rents, 
taxes, and improvements. Baushar u. Willis, 52. 

MUNICIPAL CORPORATIOSS. 
§ 7. Governmental Powers. 

Establishment and maintenance of playgrounds held gore ~nmentul function 
of populous city. Atkins u. Durhanz, 295. 
§ 14. Defects or Obstructions in Streets  o r  Sidewalks. 

Plaintiff's testimony tended to slio~v that she fell and v a ~ :  injured while 
walking along the sidewall< in defendant city when she stepped down onto a 
driveway crossing the sidewalk in front of a house, that the driveway mas 
rough, part of the cement hnving been washed away, and that it  mas directly 
in front of a house in an unexpected place, but that a t  the time of the injury 
i t  was broad daylight anti that  she could have walked in the street with 
safety. Held: Plaintiff's testimony discloses contributory negligence barring 
recovery a s  a matter of lam, i t  being evident that plaintiff haw, or sho~lld hare  
seen, in the exercise of due care, the condition of the driveway, and that she 
attcmpted to v7a11< over the driveway when a safe way was arail:ll~le. Burns 
v. Charlotte, 48. 

Plaintiff's evidence tended to show that  the concrete railing of a bridge in 
defendant city had been broken through and temporarily replaced with planks, 
that  plaintiff's intestate, a t  a time when there was ice on tlie roadway, was 
seen to drive his ear  upon the bridge, was observed to skid, and was later 
found bencath his overturncd car u~itler the bridge. There \\:IS no eye-witness 
to what happened. Held: The evidence was insufficient to bc submitted to the 
jury in plaintiff's action agninqt the city, the burdcn being upon plaintiff to 
show that defendant city negligently failed to use clue care to keep i ts  streets 
in a reasonably safe condition for those haring occasion to use them in a 
proper manner, and that such negligent failure proximately caused the injury, 
it not being the duty of the city to erect and maintain barriers proof against 
any degree of force, or to Beep its streets entirely free from natural ice, and 
the happening of the injury raising no presunlption of negligence. L o w  c. 
Ashcuille, 476. 

Evidence that  plaintiff fell when her foot caught in a broken place in  the 
cement of a sidewallr over a drain pipe, that  the broken plcce was about a n  
inch d('ep and left the drain pipe exposed, that a small hole had been morn 
in the drain pipe, and that the edges of the broken place in the pipe were 
rusty, indicating the defect had existed for a long period of time, is held 
sufficient to be submitted to the jury on the issncs of the cil y's negligence in 
failing to keep its sidewallr in a reasonably safe contlitior~, nnd that such 
negligence mas the proximate cause of plaintiff's injuries. D??lle r. Charlotte, 
709. 

Er ide im held not to disclose contributory negligence a s  inatter of law in 
action to recover for injnries resulting from fall on sidewalk. Ib id .  

Plaintiff's evidence held insufficient to make out case of actionable ncgli- 
gencc on pnrt of defendant municipality for in,jury caused hy fall from foot 
bridge not maintained by the city. Duren u. Chnrloffc. 524. 
$j 10. Injuries to Land by Sewerage Systems. 

An action to recores damages to plaintiff's land caused by t h ~  deposit of 
raw sewage thereon from defendant municipality's sewage disposal plant prior 
to the institution of the action may be joined with snit to enjoin the future 
mainte~iance and operation of tlie plant after the lapse of a reasonable time 
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for tlie installation of an adequate plant, or for pernlanent damage for ill- 
juries sustained by the municipality's taking of the property under the power 
of eminent domain. I'ooveu 2;. Hickory, 630. 

I n  an action to enjoin the maintenance and operation of defendant munici- 
l~ality's sewage disposal plant after the lapse of a reasonable time for tlie 
installation of nn adequate plant, allcgatiosls that the population of defendant 
municipality had grcatly increased imd would continue to increase, and that  
attendance upon schools ant1 colleges located in the city hat1 greatly increased 
since the constrnctiou of the sewage disposal plant, rendering the plant ill- 
adeqnnte, and that  the increased ralue of taxable property within the city 
rendered the city financially able to build an adequate plant, a re  relevant and 
material allegations upon the question of plaintiff's right to tlie injunctirc 
relief pmyetl for, and such allegxtions are  improperly stricken out on de- 
fendant's motion under C .  S., 537. Ibid. 

Right to recorer damages resulting to land from sewage clisposal plant is 
predicated npon title and not possession, and plaintiff may not recover dani- 
ages caused prior to his acquisition of title. Ballard v. Chcrvy~ille, 728. 
3 35. Curative Acts of Legislature i n  Regard t o  Assessmcnts for Public 

Improvelnents. 
Street assessments made under charter provisions failing to provide notice 

and an opportunity to be heard to those assessed a re  void a s  violating d ~ l e  
process of lam, and may not he ralidated by curative acts of the Legislature. 
Art. X I V ,  sec. 1, of the Federal Constitution, Art. I, see. 17, of the State 
Constitution. Lezington ?j. Lopp, 196. 
3 36. Satnre a n d  Extent  of Municipal Police Power in  General. 

Jlunicipal corporations are  given authority by K. C. Code, 2795, 2776 ( b ) ,  
2787 (12) ,  to establish parks and playgrounds necessary to the maintenance 
of the health of their inhabitants, and a n  ordinance of a populous industrial 
city which provides for the issuance of bonds to establish and maintain parks 
and playgrounds for the children of the city is held a valid exercise of i ts  
police power under lcgislatire authority for the promotion of the public 
health, safety, and morals. Atkins v. Durham, 295. 
37. Zoning Ordinances and  Building Permits.  
The approval by the Board of Adjustment of a denial of a permit to erect 

a filling station on certain land does not constitute res judicata upon a secontl 
application made therefor three years after the first application npon sub- 
stantial change of the traffic conditions. In  re  Broughton Estate, 62. 

SEGLIGENCE. 
3 4d. Doctrine of Attractive Nuisance. 

Burned-out light bulb held not inherently dangerous, and doctrine of attrac- 
t i re  nuisnncr held inapplicable. Heatcr v. Light Co., 88. 

The complaint in this action for wrongful death alleged that  defendants 
maintained an artificial pond, for pleasure and recreational purposes, adjacent 
to a road connecting two streets in the edge of a thickly settled city, that  
there was no obstruction between the pond and the road, that  the pond was 
attractive to small children and was naturally hazardous, and that several 
children had been drowned therein to the knowledge of defendants, and that  
defendants had inrited numerous small children. including members of intes- 
tate's family, to come upon the prrmiscs ant1 play vithout warning them 
against the danger of the deep water, and that intestate, a child of tender 
,\-ears, w ~ n t  upon the premiies and nay clrorx7ned in the pond. Held: Thf. 
vomplaint stated a cause of action for wrongful death and defendants' dc 
mnrrer t l~creto shonld hare been overruled. C u w ~ m i n g s  v. Dunnwtg, 156. 
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S E G I , I G E N C E - C O I I ~ I ~ U ~ ~ .  
§ 10. Doctrine of Last Clear Chance. 

The doctrine of last clear rhance may arise only wlien plaintiff is guilty of 
contributory negligence, and one of defendants, sued as  joint tort-feasor, may 
not resist recovery by plaintiff on the ground that the otlwr defendant had 
the last clear chance to avoid the injury. Taulor v. Riel-soit 185. 

Doctrine of last clear chnnce hrld innpp1ic:thle in  action to recover for 
death of intestate liillecl while sitting on tracli, since engii~eer lind right to 
e s p c ~ t  up to tlie moment of impact that intestate nonltl get off track. I:cc 11 

v. R. R.,  283. 
11. Contributor> Scgligcnc'e of I'ersons Injurcd in Gcnrral. 
Allegation and evidence that  plaintiff, a passtwger on clefeudnnt's bus, gnve 

n match to a fellow passenger to strike a light to look for a coin 011 the floor 
of the bus while gnsolinc wns being put into the gas tank of the bus through 
its intnlie on the incide of the bus. 1s 11cltl s~ifficicnt to support the issue of 
contributory negligence tendered by defenclant bus company in plaintiff's 
action to recover for inj~iries slistained when the gas fumes became ignited 
from the match struck by plnintiff's fellow passenger. Tr1711ams v. E u s ,  Inc., 
400. 

I t  is not necessary that colltribntory negligence be the sole proximate cause 
of tlie injury in order to bar recovery, it  being sufficient if such negligence is 
one of the prosinlate concnrring rlluseq of the injury. 'IT'rigl't z'. Groco'u C o . .  
462 ; E m m  a. Raztnzrind, 630. 

§ 12. Contributory Srgligence of Minors. 
-4 child of tender years is not held to the same degree of care for his o1vn 

safety a s  a n  adult, but only that degree of care which a c,iild of his years 
may be espected to possess. Hollingswortl~ v. I?urizs, 40. 

A four-year-old child is incapable of negligence, primary or contributory. 
Bevan v. Cal-tel-, 291. 
9 16. Pleadings. 

I t  is necessary that  defenilaut plead contributory neg1igen1:e in order to be 
entitled to the snbmission of the icsne to the jury. C. S.. ,723. Ccvntl c. 
Carter, 291. 

§ 19b. Sonsuit for Contributory Segligcnce. 
Where plaintiff's o ~ n  evidence estnblishes contributory negligci~ee as  a 

matter of laK, defendant may take advantage of same by motion to nonsuit. 
H i ~ s h  a10 z.. P ~ p p c r ,  573. 

Dtlfendnnt's motion to nonsuit on the ground that plaintiff's on11 testimony 
shows contributor!: negligence as a matter of law is  correctly denied when 
plnintiff's evidenre on the issue is conflicting, the discrepnncp in plaintiff's 
testimony being for the jury. J ia t t l~cws v. Chcntllan?. 502. 

3 20. Instructions in Actions to Rworer for Segligrnt Iniuries. 
Where, in an action by a guest against two defenclnnts 1ipo11 allegations 

that  the collision causing her injuries resulted from the concurrent negligence 
of the drivers of the cars, the court correctly charges the law on tlie qnes- 
tion of proximate cause, the objection of one defendant that  the charge was 
not sufficiently full in view of his contention th:it the negligence of the other 
defendant \vas the sole prosininte cnnse of thcl rollision \I-ould not he sus- 
tained, it  being required of defendant, if lie wished morc porticulnr instruc- 
tions, to have aptly tendered a request therefor C. S ,  3G3. Tn?/7or v. Riev- 
son, 185. 

Instrnction held for error in failing to chargc that  contributory negligence 
bars rec30very if i t  concurs in prodncing injury. Ti'rigltt v.  Groceru Co, 4G2. 
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PAREST AKD CHILD. 

9 2. Proof of Relationship a n d  Presumption of Paternity. 
Husband living under same roof with wife is c o n c l n ~ i ~ c l y  precnlned to be 

father of children. S. v. Green, 162. 

9 4. Right t o  Custod) of Minor Children. 
Decree awarding, in effect, custody of child to pnternnl gr~lnt lparent~ a s  

against mother, ht ld  error. McEnc71er~ v. McEae71ern, 98. 

§ 5. Support of Minor Children. 
Where the parents of a minor child have been divorced and the custody of 

the child awarded the mother, the minor child, by a next friend, nlny sue the 
father for support. Grccr~ v. Green, 147. 

The liauility of a father for the support of his minor child is not tcnni- 
nated by a divorce from the child's mother, even though the cnqtotly of the 
child is  awarded its mother. Ibtd. 

A minor child of divorced parents is not relegated to n motioil ill the d i ~ o r c e  
action to force her father to provide for her support, hut inxy maintain a n  
independent action therefor, the child not bcing a party to the divorce : ~ c t ~ o n .  
Ibid. 

A child of divorced parents is not entitled to a n  allowance of counsel fees 
and suit money pcfrdente Ztte in her action against her father to force him to 
provide for her support, the statutes, C. S., 1666, 1667, applying only to actions 
instituted by the wife, and such right not existing a t  common lan .  Ibid. 

A child who has been abandoned by its father nuts maintain a suit by a 
next friend against the father to force the father to contribute to it9 wpport. 
Pickelsimer v. Critcher, 779. 
9 13. Competency and Relevancy of Evidence in Prowrut ions  for  .$ban- 

donnlent. 
Where the husband and wife a re  living together under the same roof during 

the period when a child is begotten, the husband is conclusively prcqumed to 
be the father of the child when he is not impotent, and in a prosecution of 
the husband for abandonment and nonsupport of the child, evidence tending 
to establish the illegitimacy of the child under such circumstances is in- 
competent. S. o. Green, 162. 

PARTIES, 
§ 2. Proper  Part ies  Plaintiff. 

Where a plaintiff assigns any recovery he may obtain against defendant to 
third persons, such third persons, upon becoming assignees, are  proper but not 
necessary parties to the action, and plaintiff may prosecute same nfter the 
assignment in behalf of his assignees in the absence of objection by the de- 
fendant. Fcrtiltxer W o r k s  v. X e w b c m ,  9. 
5 3. Necessary Part ies  Defendant. 

The trustee of a spendthrift trust may defend a n  action seeking to attach 
the interest of the cestui que t rus t ,  both in the Superior Court and in the 
Supreme Court on appeal, without the appearance of the cestui, the preserva- 
tion arid protection of the property being incumbent upon him lnlder the 
terms of the trust. Chinnis v. Cobb, 104. 

5 5. Joinder of Additional Parties. 
An order making additional parties upon a proper amendment of the corn- 

plaint is  within the discretionary poner of the trial court and is not review- 
able. Wilrnington u. Board of Education,  197. 

5 8. Right  t o  Intervene and  Claim Property. 
A motion by a party to be allowed to intervene and claim the property in- 

volred in the action is correctly denied where morant fails to identify the 
property claimed by her a s  the property in suit. Gerks v. Weiwsfc in ,  90. 
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Z'ARTITIOS. 

§ 1 Right t o  l'artition in  General. 
Ordinarily, a tenant in con~nlon in realty or personalty is entitled to parti- 

tion of the property. S. C. Code, 3213, 3215, 3253, 32.75. C11adtr;icX: .c. UlnJ?s, 
GOD. 

§ 2. Waiver of Right  and Agreements Relating Thereto. 
Tcnnnts ill common may nlalie a valid agrcernent, either a t  the time of the 

creation of the tenancy or afterwards, whereby the right to partilion is modi- 
fied or limited, provided th r  wairer of the right to pdrtitio~i is not for an 
unrcasonnble length of time. CllndwlcL v. Ulatlcs, G00. 

Teii:~nt held to hnrc lirnitctl hi. remedy by agreement to wle of liis interest 
and cwnld not 1naint:lin lwoccetlings for partition. I b i d .  

4. ID;trties and  Procwlure. 
I t  is necessary that tlirce :~ppraisers act in b~artitioning proyerty, althougli 

the report is snficic~ilt if signed by two of thein. K. C. Code, 3210, 322'4. 
Sl~nrl)c r. Sl~ccvl~t, 92 

PAYJIEKT. 
S 10. Receipts, ('ancc.lcd CIICC~S,  Rtc. 

A rerified report of a n  esecutris,  showing payment to thc estate of a sum 
required of a derisce aq a condition precedent to the ~ e s t i n g  of title in him 
to thc land deriseil, is prirrtn faric proof of payment, hut is subject to re- 
buttal. and where s w h  eridence is challenged by competent evidence to the 
contrary, the i-cnc of paynient is for the deterlninntiou of tllc jury. Rraddri 
v. I ' f n f f ,  148. 

PIITSICIhXS AX33 SURGEOSS. 

§ 1 .  Validit) of Itegulatory Statutes. 
Public Laws of 103.7, ch. GG, regulating practice of tlent'stry, held vnlitl. 

Bl lm v. Carr, 513. 

§ 4. Examination and  Issuance of License. 
Plnintiff sought to co~npel defendant Board of Dental Esnlriiilers to issue 

license to him to resunie tlie practice of dentistry. The court foulld as  a fact 
that the b o ~ r d  had refused to issue such license upon its firidiiig after ex- 
amination that plaintiff had failed to show satisfactory proficiency in the 
profession of drntiitry, :lnd had refused to issrlrl the license in the exercise of 
its judgment 2nd discretion. and had not arbitrarily abused its discretion. 
Ch. 66, sec. 11. Public L a m  of 1035. IZt ld :  Mandamus will not lie to control 
the decision of the hoard in the exercise of its discretionary power, the extent 
of nza)~tlanltc.s ill s w h  ctlses being limited to compel the exercise of the dis- 
cretionary pon7er, but not to control the decision reached in its exercise. 
Al lo t  v. Caw, 613. 
7. Expiration, Iienewal, and  Reissuance of License. 
d dentist licensed by tlie Sttlte Board of Dental Examinerr,, who thereafter 

mows from this State and pr:lctices his profession successively in other states, 
upon exanlination and liceilae by them, and then returns to this State, must 
obtain n license to  resume practice here by passing a second examination by 
the State Board of Dental Examiners, although such dentist has continuously 
practiced dentistry since he mas first licensed by the State Board. Ch. 66, 
sec. 11, Public Lams of 1035. Allen .z;. Carr, ,713. 
§ 15b. Knowledge and Skill Required. 

A person holding hiniself out a s  a practitiouer of a parlicnlar school of 
healing of human disr:lses is required to possess and apply with reasonable 
carv nut1 diligence in the esercise of his best judgment that degree of knonl- 
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c.dge and skill orcliunrily lmicchswtl by other l~ractitioncrs of thc i'lnle niethod 
or s j  sten1 of 11r:rctice. mt l  is 1i:ll)lr for damages rcsnlting fr t~nl  111. fnilurr to 
possess or excxrclse sllcli ~l i i l l .  Itlit 11t. is not rcqniretl to possess the l~iglrest 
technical ihill nor t l ~ r  l;iro\~ledge rind learning of the n-cll recogniwd \choolc 
of medicine and snrgcry, the pr:rc.titioncr hnvlng been ieltvtc'tl to adnrmicter, 
with the rcyuiiitc degree of sltill : u ~ d  ('are, the 1mrticnl:lr c3 item advoc:lttd by 
his school of 11r:ietice H I I I  tly 1.. 1)0111, 530. 
3 16d. C o m p r t m c ~  and I l t ~ l c v a n c ~  of Evidence in  Actions fo r  Jl;~lpractice. 

Defendant is a piactitioner of rinturopnthy, and 11i1i action n a i  ~ ~ l s t i t n t e d  
to recoTer d tmagr i  :~llc.gc~l to 11'11 e rc3sulted from his ~~c~gligc~nce in the prac- 
tice of his system of li(wling Urfend:lnt had not obt,rincd a license to prdc- 
tice a s  required by C. S . G704 Hcld: Defendant's prncticc~ of his i3stcrn of 
licaling without t11c rcqnircd licence cubjects him to indictnwnt, b11t ii; ir- 
rclcvant to the issue of ncgligc~ncc i n r o l v d  in the ciril :rction. arid it is error 
to admit evidence nnd submit i \ \~ics  ill th r  civil action re1:ltinc to dcfentlnnt's 
failure to obtain the liccllse ant1 l ~ i i  ] ) r , ~ c t i c ~  of his profeiclon illcq~lly. I i t r ? d r /  
2.. Ijaltl, 630. 

9 15g. Estoppel and Rdrasc. of J h b i l i t j .  
Helease of tort fc,lsois \ignctl :~ t tc r  t i t ~ ~ t m r n t  of i~rjuly I J V  ; I  l)lrvci('i~~n 111 1'1 

to bar action against the p11yiicin11 [or alleged rn,rlpr,~ctiw ill trc.'~ting lli(, 
injnrg'. Smltli r Tlr or~rpso~t, 672. 

PIJEAT)IKG S. 

9 311. Statement of Causch of Action in General. 
The complaint must state in a plain and concise nraunt1r a11 facts neceswrg 

to mable plaintiff to rccoTer. C .  S., 336, 53.5. Buirk ? G'ctlrnc~n~~, 4 i i l  

8 5. Prayer  f o r  Relief. 
Where plaintiff prays for rr~liof to vhich he is not cmtitled upon the fnct- 

:~llegeil, but the f :~ctr  allrqctl are  sufficient to entitlc 1)l:tintilf to other relief, 
tlrfrntlant's motion to   runs snit nlwn pl:rintiffls evidtwcc~ tentling to c~i tahl i~l i  the 
fact5 alleged is  inrprol~erly granted, since the court may grant the relief to  
rvhicli plaintiff is entitlrtl npon thc. facts under the general pmym for cl~cll 
other and f n r t l ~ t ~ r  rc.2ic.f :ts tlrr ftrcts cntitlr him to, :t party being entltlecl to 
rcxco\er judgment for any rc'lirf to which the facts :illt,ged :nicl proven entitle 
him, nhr ther  demnn(lct1 in the p r n ~ c r  for judgm~nt  or not. Tl'oodlct~ I .  

Combs ,  482. 
5 10. C o u n t c ~ ~ l : ~ i n l s ,  Set-off*, ilnd Cross Complaintc;. 

Plaintiff aued to recover the b:llance alleged to be due on a contract for the 
q;lle of goode to defrndant Ikf(w1ant  denied tlrc debt in the snin dcmnnded, 
nllrged teuder of tllc corrert :~n io l r~~t .  nnd set forth :I conntc~re1:tim for libel, 
:tllcging that plaintiff' 11nd writtc.11 :L wholrcnler and a credit :lw~cintion letters 
rontnining ctatenienti ~ n j ~ i r i ~ ~ q  tletendunt's credit and standing, and ttmt the 
~tntemcnts  wcrc mrtrne and inalit ion\ IZcld: Thc conntcrclnim in toi t  for 
l~be l  did not ~ r i i e  out of the contract on tmnwction sued on, :tnd w:~c not 
~nonnected mitli the s : l n ~ ~  slihjcct of action nitliin the meaning of K. C. ('odtl. 
721, and pl:iiutiffls tleinnrrc>r to t l i ~  coiinterclnim rvaq properly snst~l i~ird 
Trriricr 2). &'t?lle Rhop, 705. 

1 Statement of Groundr, E'orn~, and Kequisitcs of J)twrilrrcr. 
Defendant's contention that  the complaint, eveu npon the joinder of a n  

additional party and the :illowance of a n  amendmcrrt, nould fail to state a 
cnuse of action against it, may not be presented by exception to the order 
allowing the amendment, the defcridant's procedure being by demurrer to the 
complaint :IS amended. 1Vzlmiwgton 2). Board of Edztcation, 197. 
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PLEADINGS-Contiir ued. 
S 18. Secessity t h a t  Defect Appear on  Face of Pleading in Order t o  Bc 

Available upon Demurrer.  
The fact that  a n  action for wrongful death is not instituted within the 

limitation prescribed by C. S., 160, may be taken advantage of by demurrer 
when the dates appear as  a matter of record. George v. R. R., 58. 
1 Time of Filing Demurrer and  W a i t e r  of Right  t o  Ilemur. 
By filing ilnsmer to the complaint, defendants waive the right to demur 

thereto except for want of jurisdiction of the court over the person of de- 
fendant or for failure of the complaint to state a cause of action, and such 
waiwr  applies to a n  amended complaint when the amended complaint is sub- 
stanti:~ll$ the same as  the original complaint to which answer was filed. 
C. S.. a l l .  Scl~nihbcir v. Ballnrd R. Ballard Co., 193. 
§ 20. Office and Effect of Demurrer.  

Upoil demurrer, the complaint must be construed in the light most favorable 
to the plaiutifl. Rii~ith 2'. Sink, 815. 

Upou demurrer, the complaint is to be construed liberally in favor of the 
pleader with a view to substantial justice between the parties, C. S., 536, and 
the demurrer should be overruled unless the complaint is wholly insufficient, 
taking its allegations to be true, to state a cause of action. Cummings u. 
Diolui~~g, 166. 

In ruling upon a demurrer to the complaint, i ts allegations alone will be 
considered, and taken a s  true, and whether the allegations can be sustained 
upon the trial is not presented for decisior~. I b i d .  

-4 demurrer admits facts properly pleaded, but not inferences or conclusions 
of 1 Ro)~li 1.. Gohngnn, 4G.2 : Byrd 1;. Waldrop, 660 : TVei??fr v. Stulc Shop. 
70-7. 

A demurrer admits facts well pleaded. As to whether facts alleged upon 
informntion and helief are  availing against a demnrrer, qtmre. Bnrbee v. 
Conrtx of Woke, 717. 
§ 22. Amendment During Trial. 

The colirt has  discretionary power to  allow a pleading to be amended after 
the introduction of evidence so a s  to make the pleading coriform to the evi- 
denre. C. S., 547. Hicks v. Nivens, 44. 

The trial court has discretionary power to allow plaintiff to amend his com- 
plaint when the amendment does not alter the cause alleged so a s  to render 
it  a new or different came of action. C. S., 547. Wilminfrton v .  Board of 
Educotiov, 197. 
§ 23. Amendment After Judgment  Sustaining Demurrer.  

Where it  is determined on appeal that  defendants' demurrers should have 
been sustained, plaintiff may ask to be allowed to amend i ts  complaint. C. S., 
515. Bank v. Gahagan, 464; Burd z.. Waldrog, 669. 
26. Variance Between -4llegation and  Proof. 
A11 objection to competent eridence on the ground that  i t  is not supported 

by allegation is rendered untenable when the court allows the pleading to be 
amended so a s  to allege the supporting facts. HicJis u. Nivens, 44. 
§ 28. Motions for Judgment  on  t h e  Pleadings. 

I'pon plaintiff's motion for judgment on the pleadings, defendant's answer 
must 1w given the most favorable interpretnt io~~ and every intendment taken 
againqt the plaintiff. Pettu v. 1 7 1 8 .  CO., 500. 
§ 20. Motions t o  Strike Out. 

In this w i t  against n tort-feasor, the defendant set up a *elease given his 
joint tort-fensor as  a ilcfense to the action. Plaintiff alleged in his reply that  
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I'LEAUISGS-Con tinucd. 
lie was indpccd to 1)rocced solely against such other tort-fensor and eft'cct the 
settlement and release by defendant's fraudnlrnt misrepresel~tntivns that lie 
n-as insolvent and without liability insurnnce. Hcld:  Defendant's niotion that 
the allegxtions be striclie~l from the reply as  irrelevant and prejudicial  as 
properly refused, the allegations of the reply not constituting a repudi;itioi~ of 
the release of the other tort-feasor, but being nllcgations of iriatters coiistitut- 
ing a n  estoppel of defendant by misrepresentation from setting np tlie relense 
as a defense to plaintiff's action. C. S., 537. Bcott v. Br!lan. 47s. 

Motion to strike out allegation that defrndant carried liability i n s ~ ~ r a n c e  
llcld properly denied, the allegation being materi:~l to right to recor'r under 
facts of the case. Ibid. 

Motion to strike out may be refnscd ~vhen the innttrr may be betrw tle- 
termined by rulings on the eridence. Ibid. 

A motion to strilie out under C. S., 537, does not challenge tlie sufficiency 
of the complaint to state a cause of action, but coilcedes that  sufficient facts 
arc  alleged, and presents only the propriety, relevancy, or materiality of the 
allegations sought ' to he striclren out. Poo~:c!j 2.. flickor!/. 630. 

Allegations held material to plaintiff's right to relirf praycd for ant1 were 
improperly stricken from complaint. Ibid. 

PRIXCIPAL AKD AGENT. 
9. Kotice and  Knowledge of Agent. 
The rule that linonledge of the agent is imputed to the principal does not 

prevail when the agent is acting in hi5 on-n interest and has a motirc for 
concealing the knowledgr froin the principal. Bank a. D~ifff j ,  598. 

PRINCIPAL AND SURETY. 
a 5a. Bonds of Public Officer5 and Agents in  General. 

Where party snffc~rs no loss by renson of default of clerk in  the perform- 
ance of his official duties, such party may not recover against the clerk's 
official bond. Buncowlbe Cozrnt~ v Caiw, 566. 

PROCESS. 
3. Defective Process and Ani~ndnien t .  
In  an action against a nonresident insnrnnc.~ comp.rnj in nh i rh  yioc2ess is 

served on the 1nsnr:uice Co~nini i~ionrr  under the stntnte defects in thv copy 
ctf <limInons In failing to show the cl(>rli's signatnre and ceal of the court, and 
in complaint and boncl in frliling to be signed by the attorney, nlay be cured 
by nn order of the clerk rcincdying the defects ?IZ(? IC  pro ~ I L I I C  when it  npprars 
that the original papers were not defective. Trust  Go. v. Smt t l l ,  552 

10. Service on  Nonresident Auto Owners. 
The statute authorizing service of summons on nonresident auto onncrs by 

service on the Commissioner of Re1 enue doer not n arrant  the service of snm- 
mom in the manner provided upon a nonresident onner in an action for abuse 
of process based upon such owner's arrest of plaintiff after a collision hetween 
their cars in this State, since the action for abuse of proceis does not arise 
out of a collision in n~hich defendant was inrolved by reason of the operation 
of his automobilf~ in this Stnte. Lin(7say v. Short, 287. 

3 1. Katurrs and Grounds of Remedy. 
Injunction, and not q~ lo  warra?tto. is proper reinetly to test validity of tax 

leviecl nnder authority of popular election. Barb<(> r Colizrs. of Ti'nlie, 717. 
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RBI1,ROADS. 
5 9. Accidents a t  Crossings. 

Evidence held not to show contributory negligence as  rnatt 'x of 'law 011 part 
of 1)laintiff in crossing defendant's tracks. Loftilz v. R. R., 404. 

lI(rltI: I'laintiff's testimony that  he thought the train was approaching from 
the south referred to his apprehension after hc had started across, and does 
not c1ir:close that  he went upon the crossing when he knew a train was ap- 
proxlling, and defendant's motion to nonsuit on the ground of contributory 
negligence was properly denied. O l d h a m  v. R. R., 642. 

Failure of fl:~gmnn to give warning of danger is implied invitation to 
motorist to cross. Ibid. 

One &lintiff was the driver and the other plaintiff a guest in  an automobile 
that ran into a tank car standing across a grade crossing. H e l d :  I n  plaintiffs' 
actions against the railroad company to recover the damages sustained, non- 
suits were properly granted under authority of Goldstein 2;. R. R., 203 N. C., 
166. IZose v. I<. IZ., 834. 
5 10. Injur ies  t o  Persons on o r  S e a r  Tracks. 

Ericlence disclosing that  intestate was sitting on a crosstie of a railroad 
tracli, with his hcnd resting upon the extended lingers of his right hand, is 
he ld  insufficient to support the submission of a n  issue invol.ving the doctrine 
of the last clear chance in a n  action against the railroad for wrongful death, 
since under the evidence the engineer of the train, which citrucli and killed 
intestate, had tlie right to assume up to the last moment that the intestate 
would get off thc track in time to avoid the :~ccitltwt. IZ('cg v. 12. R., 2%. 

11. Accidcmts a t  Underpasses. 
The complaint alleged that a piece of timber from a bridge over the corpo- 

rate defendant's tr:wlts struck and killed intestate when the car in  which he 
was riding a s  n guest was driven into the side of the bridge, that  the driver 
of the car was intosicated and was driving a t  an escessive speed, and that  the 
bridge was allowed to remain with broken guard rails projecting in a manner 
hazardous to the traveling public, and that  the corporate defendant had prior 
Iinowledge of its condition, and that  intestate's death was proximately caused 
by the concurrent negligence of the driver and the railroad company. H e l d :  
The complaint states 21. cause of action against defendants a s  ,joint tort-feasors, 
entitling plaintiff to maintain an action against either or I)oth, autl the cor- 
porate clefentlnnt's tlemnrrer oil the grouild that it  :~ppcaretl from the 'fncts 
alleged that  the nc~pligcncc of tlie driver of the car \vas tlie sole prosimate 
cause of the in j~ l rg  w:ls properly ovc!rrulecl. Smith c. Silrl~, 812. 

RECEIVERS. 

8 1 .  N a t u ~ c  and Grounds of t h e  Remedy. 
Hece~vcrship is a llnis11 remedy, arid tlie courts will not a ~ p o i n t  a receiver 

mnlcss tlie right to the relief is clearly shown :mil i t  is made to appear that  
there is no other safe arid expedient remedy. Scryhbors v. ,Fvans, 550; 31ar- 
tin v. Jonns, 663. 

Where :1n esecutor's petition in proceedings against a devisee to sell lands 
to make assets alleges merely that  the personalty is  insufficient to pay debts, 
without setting forth the personalty and the application thereof, plaintiff 
execbutor is not cntitled to the appointnlent of a receiver for the lands on the 
ground that tlie action cannot bc tried until a zubsequent term, and that the 
devisee had refused to pay taxes, the allegation merely that  the personalty is 
insnfficitwt fniling to sllon7 plaintiff executor's apparent right to the relief a s  
required for the appointment of a receiver under the provisioiis of N. C. Code, 
YGO (1 I ,  cslxcinlly when the devisee denies the allegation t h l t  the personalty 
is insufficient. Xcighbors u. Evans, 550. 
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REFORMATION O F  INSTRUI\IESTS. 
# 4. Mistake of Draftsman. 

Where it  appears by clear, strong, and cogent proof that  the draftaman, 
throng11 inttdrertence or mistake, failed to include in the description of the 
deed all  the land intended by the parties to be embraced therein, equity will 
gr:mt reformation of the dccd to bring i t  into harmony with the true inten- 
tion of the parties. C r e w  v. Crews, 217. 

Deed mar  be reformed for mistake of draftsman in failing to iusert re- 
versionary clanse in accordance with agreement of parties. Ollzs v. Board of 
Education, 489. 
# I). Burden of Proof. 

Party praying reformation has burden of proof on the issue. Bggleston v. 
Quiun, 666 

5 9. Con~pctency a n d  Relevancy of Evidence in  Actions for  Reformation. 
In action for reformation, par01 evidence, tending to show real agreement 

of parties a t  the time, is competent. 0211s v. Board of E'dzteatiotz, 489. 
1 0 .  Sufticiency of Evidcnce i n  Actions fo r  Reformation. 
E\idenc.e that the drnftcmnn wa \  inrtriictetl 1)) the grnntec in n d(wl to 

insert a clause therein providing that  the land should revert to the grantors 
if i t  shonlcl cease to be used by the grantee for school purposes, that  the 
draftsman thought and reprehented to the grantors that  the deed contained 
such clause. and that  the grantors signed same, relying upon the reprcsenta- 
tloii, 1s 71('7d hnfficient to 11e submitted to the jury in an action b y  the grantors 
to reform the deed by inserting the reversionary claube left out by mistake 
of the draftsninn, i t  being for the jury to say whether the evidence sa4isfies 
thcm by clwr,  strong, and convincing proof of the facts conrtituting plain- 
tiffs' came of action. Ollzr t.. Board of Education, 489. 

A party allegiiig that  i t  was agreed that  he should not be personally liable 
on a note  e\csc 111c~l 11y Iiiin. Illit that the, ni:~l;er ngrwtl that his solti remedy 
+oaltl be by forcclos~irc of a deed of trust executed a s  security for the note, 
and that  the agreement was omitted from the note and deed of trust by 
n~utua l  mistake of tlic parties, and praying reformation of the instruments. 
has the bnrden of proof on the issue. ant1 when lie fails to introduce evidence 
in support of suc.11 issue, and clirccted ~ e r d i c t  for plaintiff on the note ad- 
mittedly cxecl~ted 11y defendant, is without error. Egglestou v. Q1cin11. 666 
13. Title, Rights, and Remeairs of Third Persons. 
Where a wife joins her hnsband in the execution of a deed of trust on his 

lands, and a part of the tract intended to be embraced therein is omitted 
therefrom through error of the draftsman, upon the hiishand's subsequent 
conveyance to the wife of the tract erroneously omitted from the descriptiol~ 
in the deed of trust,  she may not resist reformation of the deed of trust on 
the ground that she iq  an innocent purchaser under her deed from hcr hns- 
hand. Crczcs v. Crews, 217. 

REMOVAL O F  CAUSES. 
§ 4a. Determination of Whether  Controversy is  Separable. 

Parties joined on cross action of original defendants aq joint tort-feasors 
TI r l d  not entitled to removal, the allegations of the cross action being determi- 
natire of whether a separate or joint action mas alleged, and the original 
defendants being residents of the State. Hangunz v. R. R., 134 

Upon a petition for removal of a cause from the State to the Federal Court 
on the gronnd of diversity of citizenship and separable controversy, the allega- 
tions of the complaint determine whether the cause alleged ic; joint or sepa- 
rable. Hughes v. R. R., 730; Rucker v. Snider Bros., 777. 
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-1 con~pl,iint allcging thnt plxintiff's injuries were tlie r e s ~ l t  of a collision 
bet~wtw a t r ~ c l i  owned by a resident defendant and a truck owned by the 
nonre~itlent tlefcntlant, and tliat the collision was caused by  the joint and 
conc.~~rrt.nt i~cgligence of the resident drivers of the truclte, states a joint 
ctluw :~g:lii~bt the defendaiits, and the nonresident defendant's motion to 
reinow for sep;~rnblc controrersy and diversity of citizen~liip is properly 
denicd, RucX o' v. St! idtr  Bros., 77'7. 

4b. Deterinini~tion of Issue df Ebaudulcnt Joinder. 
Whether the resident defcndants are  fraudulently joined to prevent removal 

to the l%ler:ll Court is to be determined by the petition, which must allege 
facts leading to that concl~sion apart  from deductions by the pleader. Hug1~e.s 
v. R. R., 730. 

Petition 11eld to allege facts leading to conclusion that resitlent defendants 
were fr:lntl~~lently joined to prevent removal. Ibid. 

.§ 23. Actions a n d  Counterclainls fo r  Breach of Wai?.anty. 
The charge of the court that  tlie seller of merchandise impliedly warrants 

the goods to be reasonably fit and proper for the purpose for which sold, and 
that  the buyer could recover damages resulting from breach of such implied 
warranty, the burden of proof on the issue being on the buyer is held without 
error. licit11 v. G r c g g ,  802. 

SCHOOLS. 

5 2. Tuition, Fees, and  .4ccormnodations. 
In  a n  action by a private school to recorer the balance due for tuition and 

board of defendant's daughter for tlie school year, in accordance with the 
contract between tlie parties, defendant is entitled to have her defense that 
the accommodations and board furnished were illadequate to naintain health, 
and c-anscd the physical condition of defendant's daughter to become such tliat 
she was unable to attend school but for half the year, submilted to the jury. 
P a i m ~ o ~ ~ t  Rcliool c. Bccis, 60. 

5 9. Duty and  Authority t o  Maintain Public Schools i n  General. 
Tlie State Constitution contemplates that the General Assembly shall provide 

a State system of public schools to the end that  every child between the ages 
of six and twenty-one years, without regard to the county in ~ r h i c h  such child 
resides, shall have an opportunity to attend a school in whith standards set 
up by the Stnte are  maintained and wherein tuition shall be free of charge, 
and it  is tlic duty of the commissioners of each county, nhen  such State 
hystcin has I)een provitled, to nlaintain in each district of the county one or 
more cc.liooli for the constitutional school term. Jlarslr ~ I L V I I  1). Brown, 331. 

SEDUCTIOS. 

5 1. Definition and  Elements of t h e  Offense. 
Tlie essential elements of the statutory offense of seductior are  (1) seduc- 

tion, ( 2 )  promise of marriage, ( 3 )  innocence and virtue of the prosecutrix. 
S. 2'. E'orbes, 867; S .  v. Trclls, 738. 

S 8. Sufficiency and  Requisites of Supporting Testimony. 
In  ortlcr for a conviction of sed~~ct ion  under C. S., 4330, there must be incul- 

patiiig evidence of each of the essential elements of the crime., in addition to 
the testimony of prosecutrix, and such "supportinq testimony" nust  necessarily 
consist of independent facts a i d  circumstances. S. G. Forbes, 567. 

In this proaec~~tion for seduction, the only evidence in s u p ~ o r t  of the testi- 
mony of prosecutrix on the essential element of promise of marriage was the 
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testimony of a witness, admitted solely for the purpose of corroborating prose- 
cutrix, that  prosecutrix had told the witness that  she and defendant were 
going to be married, and the further testimony of the witness that  she had 
seen prosecutrix and defendant together over a period of a year and eight 
months. Tio other witness testified that  prosecutrix and defendant had been 
seen together. Held: The testimony of the witness is  not sufficient to consti- 
tute proof of the promise of marriage by facts and circumstances independent 
of the testin~ony of prosecutrix, and defendant's motion to nonsuit should 
hare I~een granted. Ibid. 

By provision of statnte tlie unsupported testinlony of prosecutrix is insnffi- 
cient to sustain a conviction. C .  S., 4339. S .  L.. TVclls. 738. 

5 9. Sufficiency of Evidence and  Xonsuit. 
Testimony of the prosecntrix in this prosecution for seduction to the effect 

that she and defendant had sexnal intercourse, that  they planned to be mar- 
ried, that he asked her to have sexual intercourse with him and told her thac 
if she would they would be married, and that they \vonlil be lnarried right 
away if anything happened, is held insuficient to establish that the seductioli 
mas induced by a previous unconditional promise of marriage, i t  not appearing 
from the evidence when the first act of intercourse took place, and, the burden 
being upon the State to affirmatively show that the sedliction was induced by 
a previoiiq nnconditional promise of marriage, defendant's motion to nonsuit 
should have been granted. R. v. TVella, 738. 

SPECIFIC PERFORMAKCE. 

§ 2. Intervention of Rights of Third Persons. 
Purchaser held not entitled to specific performance as  against trustee in  

deed of trust executed by vendor. I17ayner v. Realtll Co., 1. 

STATUTES. 
2. Constitutional Inhibition Against Passage of Special Acts. 
Part  of laud in a private development was added to the playground of a 

pu1)lic school. The General Assembly, bx p r i ~ n t e  act (ell. 7 2 ,  Private Laws 
of 1933), declared that  certain roads dedicated in the registered plot of the 
derelopment were no longer needed, and declared that  the roads should be 
closed and added to the playground space for the school. Held: The act i> 
~ o i d  a s  being a private or special act inhibited by Art. 11, sec. 20, of the Statc 
Constitution. Glenn v. Board of Education, 626. 

3. F o r m  and  Contents: Vague and Contradictory Statutes. 
Ch. 360, Public Laws of 103.5. prescribing that certain classes of persons 

dealing in scrap tobacco should first procure a licerlqe from the Commissioner 
of Revenue, is held T-oid for ~incertainty, the s t a t n t ~  failing to stipulate the 
time nhen thc licenqc prescril.)eci shoultl Iw paid and failing to prrwribe for 
how long a time the license should run. S. 1;. Vorrison, 117. 

C. S., "63 ( 3 ) ,  relating to monopolies, held constitutional and not void for 
indefiniteness. S. v. Coal Co., 742. 

5 3. General Rules of Construction. 
Statutes dealing with the same subject matter must be construed in pari 

niateria. S .  a. H~rn~pltries, 406. 
A statute will be construed to effect the intent of the Legislature if such 

intent can be gathered from the act with reasonable clearness and certainty, 
and the purpose of an act is c l e x ,  and it  appears with certainty, either 
from context or by reference to a statute i?i pnrc m z t e r i a ,  that the interpola- 
tion of n certain vord,  evidently omitted tl~rough clerical error, and the 
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deletion of another word a re  necessary to give the act graminatical form and 
to express with clearness the legislative intent, i t  is the clutl of the courts to 
make the necessary corrections in order to effectuate the legislatire will. 
S. v. Humpl~r i e s ,  406. 

T h e r e  a statute is not ambiguous, but expresses the ,egislative intent 
clearly, no means of interpretation other than the language of the statute may 
be used in i ts  construction, and the legislative intent a s  ~?xprc\sed in the 
statute must be given effect. Motor Co. v. Maxwell ,  Conzr., '725. 

§ 6. Construction i n  Regard t o  Constitutionality. 
A statute will not be declared unconstitutional unless it  is plainly and 

clearly so, and any doubt will be resolved in favor of constitutionality. 
Slccklenburg Corcntu ?;. Ins. Co., 171; Glen t~  w. Board o f  EQt~cati011, 52.5. 

S 8. Construction of Criminal Statutes. 
Penal statutes must he construed in the light of the mischief against which 

they inveigh. N. v. Hatclier, 55. 
The rule that  criminal statutes must be strictly construed menns that they 

will not be enlarged by implication to embrace cases not wit11111 their meal~ing, 
hut the rule that  the legislative intent mill be given effect applies to criminal 
statutes a s  well as  to civil statutes. S. 2;. Humpkrirs ,  406. 
S 10. Repeal ba. Implication and  Construction. 

Where two statutes deal with the same subject matter, and the later statute 
repeals all laws in conflict therewith, the later statute nil1 not repeal the 
former when the statutes are  not in  conflict, but are snpplementary in remedy- 
ing the same e ~ i l .  S. v. Humplrrics, 406. 

SUBROGATIOS. 

S 1. Nature and  Grounds of Remedy. 
Tlie right to subrogation arises from the payment of a debt for n l ~ i c l ~  

another is primarily liable, and where it appears that tlie party claiming such 
right bas not paid the debt, but that the debt was paid out of insurance fun& 
in which he had no interest, the asserted right of subrogation fnils. Jlrlle~' 
v. Pottt'r, 268. 

TAXATIOS. 

a 1. 1;niform Rule and Discrimination. 
Under our constitutional and statutory provibio~~s all l)rt,perty. real :111d 

personal, is subject to tasation, nnleqs esernpt from tnsntion by the Constitu- 
tion. Art. V, sec. 3 ; S .  C. Code, 7071 ( 1 3 ) .  111s. Co. z.. S t i~ t sor~ .  60;  Meckl~tr-  
burg County 2;. Stcrcll i L'ros.. 79. 

An excise tax, uniform in amount, regardless of whether t l ~ e  article used is 
purchased within the State or not, mill not he held roid as  discriminatorj 
because the procednre for its collection when the article wed  is  purchased 
outside the State is tlifferent from that  when it  is purchased within the State, 
when it appears that the statute does not discriminate ei t l~er  in substance or 
in its operation in practical application. Polccll v. Xamc' t l l ,  Comv.. 211. 
§ 4. Necessity fo r  Vote. 

Defendant municipality proposed to issue its bonds to establish and main- 
tain playgrounds for its children. I t  appeared tlmt defendant is a populous 
indnstrial city, that it had neyer defaulted on its bonds. principal or interest, 
that its tax rate is n itliin tlie prescribed limitations. ant1 that no petition had 
been filed demanding that the question be suhnlitted to the voters, altho11g11 
the ordinauce provided tlmt i t  should not take effect for thirty days in order 
to affor11 the prescribed time for the filing of such petition under the Municipal 
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TAXATIOK-Contil~ued. 
Finance Act. Hcld: The bonds a re  for a necessary municipal expense within 
the meaning of Art. VII, sec. 7, of the Constitution of ljorth Carolina, and it  
is not required that the issuance of the bonds be submitted to a vote of qtiali- 
fied electors of the municipality. Atkins w. Durham, 295. 

Expense required to effect purpose constituting necessary go~enimental  
expense is  also a necessary gorernmental expense. Morrow v. Conlrs. of 
Henderson, 564. 
# 7. Inters tate  Commerce. 

Art. I, sec. 10 (a), of the Federal Constitution, prohibiting a state from 
levying duties on imports or exports, relates solely to foreign commerce :mcl 
has no reference to interstate commerce. Po~ccll 2;. 31axxcl2, Comr., 211. 

Tax npon antomobiles Acld excise or use tax, and not tax on interstate 
commerce, or an attempt to tax transaction outside of State. Ibid. 
3 14. Excise, License, a n d  Franchise Taxcs. 

Tax upon automobiles held excise or use tax, and not tax 011 interstate 
commerce, or an attempt to tax transaction ontsitle of State. Po~ccll ,c. 
Jlax~ccll,  Con~r. ,  211. 
3 19. Property of State and Political Subdivisions. 

City school bonds held by insurance company in tlic county ltr'ld exempt 
from taxation by the county. JIoeh.lenburg County u. Iws. Co., 171. 
# 20. Property of Charitable and  Educational Institutions. 

Property of a foreign religious corporation used for educational and cliarit:~- 
ble purposes in this State hclil not exempt from taxation nnder C. S., 7971 
(17) (19) .  Catl~olie Aociet~ v. Ge?ltru, 579. 

1 .  Funds  and  Property Derived from Payment  of Veterans' Compen- 
sation and Insurance. 

Neither cash nor inrestments derired from payments of vctcmn's conipensn- 
tion and insnmncc are  c x e i n ~ t  from taxation. Lnzcrc~icc, 1. .  Conlrs. of EIcrt- 
ford, 362. 
# 24. Situs of Property f o r  Purpose of Taxation. 

Personalty of nonresidents is taxable by this State \vl~t.n such personalty 
has a taxable situs here. J f c ~ l i l e n b ~ r g  C o u ~ t y  ?.. Strrchi IIros., 79. 

Bcld: Under facts of this case, personalty of ~ ~ o n r w i d e n t  hail acquired 
"business sitics" in this State for purpose of taxation. Ibid. 

Eridencc~ Itc31d for jury on qut~stion of wlietht>r personalty of ~ioitresidei~l 
:~cqnirerl sitiis here for purpose of taxation. Tcrcrs Co. v. Elirahcth City, 434. 

5 25. Listing, UVJ-, and  Assrssnlent of Pcrsonal I'ropcrty. 
Insurance com1xmy may deduct "unearned premiums" from solvent credits 

in listing property for taxation. I1c.s. Co. c. S t i ~ ~ m ~ t ,  69. 
Plaintiff county nscertnined the anio~int of pc.rsonal property of dcfen(1nnt 

nonresident corporation haring n "1>11siness nitus" in this State, and liable for 
taxation a s  solvent credits by the county by asccrtai~iing the total assets of 
the defendant and the percentage of such assets foiintl i n  the county, and 
nllo~ring the same per cent of its total liabilities to be dcducted therefrom. 
Defendnnt complainctl that defendant connty hat1 made its ow1 rule in ascer- 
taining the solvent credits in the c.oimty subject to tns:~t ion in violation of 
Art. I, sec. 8, of the State Constitiition. I l l ~ l d :  llcfcndant failed to list i ts 
soll-ent credits for tasation as  rcqnired hg law, N. C .  Code, 7971. 18, subsccs. 
6 and 10, in which evcnt i t  could hare deducted its liabilities in the county. 
N. C. Code. 7971 (17) ,  and defendmt was not prejudiced hg the assessment 
of i ts ~c'rsonal property for t:rsation a s  determined hy the connty. Jfcc.1~1~~11- 
burg Coi~ntu I - .  Stcrclti Bros., 79. 
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TAXhT10X-Co?~ti?~ued. 
An opinion of the Attorney-General, given in the performance of his stntti- 

tory tluty, C. S., 7694 ( 5 ) ,  is advisory only, and a ruling by county com- 
missioners in accordance with such opinion holding that  certain pro1)erty is 
nontaxable, is not authoritative, and the commissioners may thcre;lfter, witll- 
out notice, list and assess such property for taxation, in accordance with their 
statutory tluty, for the prior five years during whicl~ tlle property hat1 not 1)een 
listed for taxation because of the prior erroneous ruling. L,.cwru~c'r~ v. Cotrtra. 
of Hertford, 353. 
8 30. Levy and  Assessment of Bkanchise, Sales, License, nnd Excise Taxes. 

The Commissioner of Iierenue is given authority to construe ndniinistrn- 
tircly, in tlle first instance, all  sections of the Revenue Act by sec. XI7 tlrc~reof. 
I'ozccll v. Jlaxwcll, Con~r., 211. 

A corporation operating coal and ice ynrds a t  establisl~ed pl:~ccs of 1)nsiness 
in sercral cities of the State, one or more yards being operated in (w(.11 of tht, 
cities, and maintaining scales, bins, etc., and a staff composed of n ynrtl fore- 
man nnd other employees a t  eacli establishmcmt, is hcltl litlblt. for tlic tax 
imposed by see. 162, cli. 445, Public Laws of 1033, since such business operates 
"two or more stores or mercantile est~ablishments where goods, wares. aucl/or 
merc1i:indise is sold or offered for sale a t  wholesale or rctnil," untl coal itntl 
ice y:trds being "mercantile establishments" within the meaning of the act, 
and it  not being necessary to decide whether such estab1is:iments constitnte 
"stores" in tlie common acceptation or the legal meaning of the n-ord, since 
the application of the statute is not liniited to stores. Con1 Co. c. .llas?wll. 
Conzr., 723. 

P r o ~ M o n s  of a statute exempting transactions from the g(~nc~r ;~ l  tax tllcrcin 
lericd will be strictly construed in faror  of the State. 3lof01 Co, ii. .lfflf,c~c'c'll, 
COIIW., 723. 

Second-hand nutomohiles talien in as  part pnymcnt on other s ( ~ c ~ r ~ ~ i c l - l i : ~ ~ ~ ( l  
automobiles kcld subject to tax. Ibi t l .  
§ 31. Tax Liens on Personalty. 

\\'here personal property is sold prior to levy for tnscs, claim for t:tscTs 
is not preferred claim against proccccls of sale, since n lien for peraon;tl 11rol)- 
t,rty taxes does not attncll until l w y  thereon. C~crric u.  . l f a ~ ~ u f u c t ? i ~ ~ c ~ ~ ~ a  C'l~rl~, 
150. 
S 31. Duties nncl Authority of Collecting Officials. 

Compromise and settltmcnt of tax by tow11 autlioritics 71c 111 not subject tv  
ul)sct in m711dumlcs proceedings ill this case. Ntoirc c. ('o1111~s. of Stor~r rille,. 
22G. 
% 37. Enjoining Levy o r  Collection. 

I'laintiff taxpayers instituted this snit to restrain the levy of n school t a s  
in n special t a s  district on the ground that the result of the  election i i~~thoriz-  
ing thc, levy was cwwncous bcct~usc the votes of disqnnlified .persoris wcre 
included in the returns and n majority of the qualified voters (lit1 not rot? in 
f n w r  of the t as .  Ikfendnnts clemnrred on the gronnds t l ~ t  the court n-;ls 
~vithout jurisdiction of the action and that t l~crc was n defect of pnrticv plain- 
tiff, contending that the sole remedy to tcst the rnliclity of the election is by 
q11o ~cor ra~t fo ,  C. 8.. STO, 871. Bcld: Thv t l ( ~ m ~ ~ r r e r  !\-:IS prs?perly orerrnlcd. 
sinct., nnlcss otherwise provided by st-:~tnte, injunction a t  the instance of n 
t:ispayclr is an npproprintc. rcmedy to resist the lery of n t : ~ s  upon a primtr 
facie showing of illegality, and since q~ro ~crtl-rni~to is the sole rtmedy to tcst 
tlie rnliditg of an election to public office. hut not to test the ralitlitp of :I tax 
c v n  thong11 it  is levied under the authority of n popnlnr rlwtion. C. S., 
S5P, 7970. Borhec 2.. Comrs. of TT7a7ic', 717. 
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TORTS. 

S 6. Right  t o  Contribution Among Tort-Feasors. 
Defendant had another party joined a s  codefendant, and filed answer deny- 

ing negligence on his part and alleging that  the negligence of his codefendant 
\\.as the sole proximate cause of the injury in suit, but demanding no relief 
against his codefendant. Held: The demurrer of the party joined should have 
been sustained on anthority of Burgcon c. il 'ra?tsportutio?~ Co., 186 N. C., 776, 
lieither the complaint nor the answer of the original defendant alleging any 
cause of action against him, and C. S., 618, permitting contribution among 
jomt tort-feasors, being inapplicable, since the answer of the original defend- 
ant  alleges sole liability on the part of his codefendant and not joint tort- 
feasorship. W n l k e r  c. LoyaZl, 466. 

Defendants in a n  action to recoT-er for negligent injury a re  entitled, under 
S. C. Code, 618, to have other defendants joined with them upon filing a cross 
action against such other defendants, alleging that  such defendants were joint 
tort-feasors with them in causing the injury. Mangzint c. R. R ,  134. 
S 9a. Effect of Release. 

Release of tort-feasors signed after treatment of injury by a physician Iw ld  
to bar action against the physician for alleged malpractice in treating tllr 
injury. Smitl t  c. Thompson, 672. 
3 Qc. Estoppel o r  Waiver of Right  t o  Set Up Release a s  Defense. 

Tort-feasor fraudulently inducing injured party to proceed solely against 
other joint tort-feasor, is estopped from setting up relcnse of such other tort- 
feasor aq defense. Scot t  T. Bruan, 478. 

TRESPASS. 

8. Naturc and  Essentials of Right  of Action for  Forcible Trespass and 
Trespass t o  t h e  Person. 

The evidence favorable to plaintiff tended to shorn that  defendant's bill col- 
lector, in attempting to collect a past-due account from plaintiff, sat In his car 
a t  the curl? opposite plaintiff's home and shontrd ahurive language a t  plaintiff, 
anti threatened to get the sher~ft  to arrest plaintiff; that plaintiff was f a r  
advanced in pregnancy, which fact was Bnown to defendant's agent, and that 
the fright caused by the collector's laugnage mid threats resnlteil in the pre- 
mature stillbirth of plaintiff's c h ~ l d  Hcld: Altho~igll friglie alone 1s not ac- 
tionalrle, ~ h ~ l l  fright directly c'ansr, p11)sical injury and ar lws out of ,t 

n rongful nct of d~fcndnnt ,  i t  is snfficicnt to constitnte a cause of action for 
trespasc to the pcrson, nllicli lies for physical injury to the person either 
npgliqcntl!, or millfull> inflicted, and defendant's demurrer to the complaint 
alleging facts cupported by plaintiff's evidence mas properly overruled Kir61t  
1. Gtorcc Corp., 808. 

TItIAL. 

Ej 7. Argument and Conduct of Counsel. 
Held: Under the facts and circumitanccs of this case alloning plxintiffb' 

colinsel tc~ rend from the optnion of the Supreme Court tended to impeach and 
discredit plnmtiffs' onn  witne<i. whic*h comtitntcd prejudicial and re\crsihlc 
error tipon defendant'r exception. E d ~ c  u r d s  v. Pcrr?/ ,  24 

I t  i5 the duty of the trial court to prercnt unfairness or prejudice from 
nnwarrantcd reference. to liability insumnce. Scot t  c. Bryan. 478. 

JI7hile e\idcncc that  defendant carries indemnity insurance is inconipetent, 
the trial court has the discretionary power to allow plaintiff, in selecting the 
jury, to ask the jurors, in good faith, if any of them are agents of any insur- 
ance companr or bonding company. i t  being the dnty of the trial court to 
prercnt prejndice to either party. Bell v. Panel Co., 813. 



§ 1 .  T h e  and  Necessity of Making Motion t o  Nonsuit and  Renewal 
Thereof and  Time of Rendition of Judgment  Thereon. 

T h e r e  a party fails to move for jndgment a s  of nonsnic a t  the close of 
plaintil'f's evidence, its motion therefor a t  the close of all  the e~ idence  cannot 
he granted, since the right to demur to the evidence is waived. C. S., 667. 
Jortcs 9:. IWS. CO., 559. 

The conrt may not grant a motion to nonsuit after verdict, even when 
motions tllerefor a re  aptly made during the trial and the court's ruling thereon 
reserved. Ibid. 
3 22. Consideration of Evidence on  Motions t o  Xonsuit. 

Upon motion a s  of nonsuit, all  the evidence which tends to support plaintiff's 
came of action is to be considered in its moqt favorable light for plaintiff, and 
he is entitled to every reasonable intendment thereon and every reasonable 
i n f e ~ ~ e l ~ ~ x ~  therefrom. C. S., 337. O I ( ~ S  Q. Li/n/bo. Co., 204; Miller v. Wood, . 
620. 
3 23. Effect of Contradictions and  niscrepnncies i n  Evidence i n  Deter- 

mining Motion t o  Nonsuit. 
DiscrPpancies in  the testimony of a \\itness npon her examination-in-chief 

and upon cross-examination, and her testimony in a prior action, does not 
jnstify the disregard of her testimony f a r o r a b l ~  to plaintiff in passing npon 
defendant's motion to nonsuit. i t  being the province of the jury to  determine 
a t  which time, if a t  n11, her testimony mas accurate. Taylor v. Rierson, 186. . 
3 25. Voluntary Nonsuit. 

Plaintiffs instituted this action to reqtrain collection of lrainage assess- 
incnts, to remow cloud on title, and to hare defendant drainage district 
declared nnll and Defendants clenied the allegations of the complaint 
: ~ n d  plr:rdetl I cs jrid~cnto nilring the progress of the trial clne of plaintiffs' 
attorneys bec:lnie ill and plaintiffs sought a voluntary nonsuit. Defendants 
objerted on the gronnd that  the action was a proceeding in rcm, and the trial 
conrt rcfnsetl to permit plaintiffs to fakc :I nonsuit. Held: The plea of rcs 
irrdicntcz is n plea in bar and (low not set up a cross action, and no rights 
hnving attached in defendants' favor which they were entitlet1 to  have deter- 
mined in the action, plaintiffs were entitled to take a v o l ~ ~ n t a r y  nonsuit a s  a 
matter of right. .  Si?17; v. Hire, 402. 
W 82. Requwts  fo r  Instructions. 

-211 o n 1  reqncst for instrnctions may be disregarded. C. S., 365. Hielis v. 
Yiw118, 44. 

The fnilnre of the conrt to define "the greater weight of the euidcnce," in i ts  
instrnction correctly placing the hnrdcn of proof, will not he held for error in 
the a l ) w ~ c c  of a special reqnest for instrnctions, the definition being a snbordi- 
nate featnrc. of the charge. TPilson I ) .  Caszialt!~ Po., 555. 

Party desiring special instructions upon any phase of the law involved 
should file written request therefor. Peterson v. McZianz~s, 822. 
3.7. Stntr lnrnt  of Contentions and  Objections Thereto. 
The stntrmrnt of the contentions of a party in the charge in this case is held 

to clearlr designate them ns contentions, and appellant's assignment of error 
on the gronntl that  the court should have further explained that  they were 
not statements of law or an expression of opinion by the court, is untenable. 
tlhritfon 1.. .Ilbrittoi~, 111. 

An ol).jection to the statement of the contentions of a party by the trial 
conrt ~n'lqt lw Ilrm~ght to his attention in apt  time to afford an opportunity 
for correction in order to he considered on appeal. Blbritton v. Albritton, 111; 
Tilsoti r.  Cncrtnlt:~ Co., 515 ; Peterson v. dfelllanus, 522. 
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TRIAL-Continued. 
The court, after asking couilsel a s  to their contentions 111 respect to matters 

relating to one of the Issues and receiving an affirnlative reply from connsel. 
instructed the jury that  the parties agreed that  the issue should be aiiswered 
in the affirmative. Held:  If the instruction on the issue was not in accord 
with the contentions of the party, the matter should have been brought to the 
court's attention in apt  time in order for an exception thereto to Ire concidcred 
on appeal. Joyner v. Dazl, 663. 
§ 34. Objections and  Exceptions t o  Charge. 

An exception to the charge on the ground that  more time n a s  taken in 
stating plaintiff appellee's contentions than in stating defendant appellant'h 
contentions is untenable a s  a "broadside exception," in the absence of a state- 
ment of instructions or contentions of appellant which should have hwn toll- 

tained in the charge. dlbrit to?t  v. Albrlttoil, 111. 
# 36. Construction of Instructions and General Rules upon Review. 

Where i t  appears that  the charge, when read contextually a s  n whole, was 
not prejudicial in  i ts  manner of stating the e~~idence  and contentions of the 
parties, a n  esception, based upon detached portions theroef, mill not he sui- 
tained. C .  S., 564. Braddy v. Pfaff, 248. 
a 37. F o r m  and  Sufficiency of Issues in  General. 

An exception to the issues submitted will r~o t  he sn\tnincd when t h ~  issues 
present the determinative questions inrolved and permit the presentation of 
all pertinent evidence. Baushar  v. Tl'rllrs, 52. 
5 38. Conformity of Issues t o  Pleadings and Evidence. 

Where the contract sued on is admitted in the a n s ~ r r ,  an iisue as  to the 
existence of the contract does not arise upon the pIeadings, and it  is error for 
the court to submit such issue to the jury. (: S . Z82 Fairnln~lt  School 1 .  

Bevis, 50. 

TRUSTS. 

5 2. Appointment and Tenure of Trustee. 
Where will does not appoint trustee, but dirccta tlial cxecntor inanagc trn.t 

estate, executor may not be reqrllrcd to file final account ant1 P:I) o ~ t ' r  n \wt i  
to itself a s  trustee, bnt may discharge dutics as  trustee hcforc fil~ng fin:rl 
account. I% re  T r u s t  CO., 383. 

5 5.  Control, Management, and P ~ v s e r \ a t i o n  of Trust  E ~ t a t c .  
Where a nil1 l e a ~ c s  tlic res idu~rnf  in trust to he paid to testatrix' grand 

c l ~ ~ l d r e n  when the youngrst attains tlnrty years of age, the trn-tee should 
rn:magc the reqiduary estate nnder orders of the court, with such compencntioil 
from time to time as  the conrt shall nllon-. but the trustee'\ tlisrretion in  thc 
manngemcnt is not unrectrainecl, but is subject to thp control of tlie conrt a t  
all times. Hryer  v. Bulluck,  321. 

The trnstee of a spendthrift trust may defend an action seeliit~g to attar11 
the interest of the ccstul que t rus t ,  both in the Superior Conrt and in the 
Snpreme Court on appeal, without the appearance of the cestui ,  the presrrvn- 
tion and protection of the property being incumbent upon him under the termi 
of the trust. Chinnis v. Cobb. 104. 
3 8n. Construction and  Operation in General. 

Income from trust estate shonld be paid to guardians of beneficiaricq during 
their minorities, and then to beneficiaries themselves. H e w r  11. Bulluck,  321. 

Trust in this case held active and not passire. Ibid.  

5 8c. Merger of Legal and  Equitable Titles. 
A spendthrift trust directing the trustee to collect the rents mld profits and 

pay same oler  to the bencficinry is an active trnst so fa r  a s  the corpus of tlie 
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TRUSTS-Con tinued. 
estate is concerned, upon which the statute of uses, C. S., 1740, does not 
operate to unite the beneficial slid legal interests. Clkinnis v. Cobb ,  104. 
§ 11. Termination of Trus t  and  Discharge of Trustee. 

Tcstatris directed that one of her grandchildren be paid a stipulated sum 
when tlie grandchild should attain the age of thirty ye~xrs, arid that  the 
1'~Sidl(loiz of the estate be held in trust for all her grandcli ldren and paid to 
them equally when tlie youngest shonld attain the age of t l~ir ty .  Ilcld: The 
trust is an active m ~ d  not a passive trust to the end that the stipulated sum 
should be paid the named grandchild \vhen shr  should attain the age of thirty 
and the residlium managed and ultimately divided a s  dii-ccted, but if tlic 
nainctl gr:xnilchild should anticipate her legacy by taking its present cn.rli 
mlnc, the chancellor might then terminate thv trn<t ant1 r3lieve tlic tru<tcc, 
if she shonld bo desire. Hcucr v. Bullz/cl;, 321. 
# 38c. Burden of Proof t o  Establish Paro l  Trust.  

In  ortler to engraft il parol trust on n nr i t t rn  iiibtr~imcnt, plaint~ff must 
prole thc facts constituting the busis of his clilirn by clear, strong, and co~i- 
vincing proof, iuld an iilstruction that the Imrden is on him to est:lblish such 
facts 113' the preponderance of the evidence entitles tlefendn~lt to a new trial. 
Xiriton v. L I ~ I U  bo Co., 422. 

S 3. Part ies  Chargeable or Liable. 
The statutory penalty for usnry may not be recovered r~gainst the payee 

of notes secnred by deed of trust upon evidenve showing tkat  a certain sum 
n7as paid the trustee in the deed of trust, but not paid to or received by the 
payee of the notes. Hu11tci' I - .  12ettlty Co., 01. 

S 6. Waircr  nncl Estoppel. 
In ort1c.r for csecution of renewal notc to w;~ive usnry, pxrtics must agree 

to nrn- anionnt 11s conil~romisc autl settlement of nsnrg. Hi71 v. Lin(1sui1, 694. 

S 6. 'rime of Conve~.ance. 
Wllcre n contract to convey stipuliltes that timc is of the essence, and the 

pnrchascw refuse to accept (Iced tcnderwl within the time s t i~u ln ted ,  the 
piirc:linsers, ortlinnrily, mny not thereafter enforce the contract against the 
ventlor, but wlierc the vendor, after oxpiration of the stipulated time, advises 
its selling ngents that i t  is rc i~dy and ~villing to trmisfer title, which informil- 
tion is communleated to the pnrcliasers with the kno~vledgt! and consent of 
the ventlor, slid acted upon by the parties l)y meeting to execute tlie contrnct, 
the wi~ t lo r  waives its right to disregard the contract for failure of t,he pnr- 
c11:lscrs to :rcc3ept tlcetl within the time stipnl:itrd, and the pnrch:~sers  re 
entitled to consuin~nate the pnrchase \~ i t l i in  :I reasonable time thereafter. 
Il7o.ql?cr 1;. IZcnlfy Corp., 1. 
3 2 3 .  Spwific Prrfolmancc.  

The ~ e n t l o r  in a contract of sale neqnirctl title a t  foreclosure sale of tllc 
property, and upon failure of the vendor to pay the price bill, the cesiui qrce 
trrtsf a!.:reecl to accept tlie amolmt agreed to be paid by the purchasers in the 
contract of sale. Thereafter, upon r ~ f u s n l  of the pnrcl~aser!~ to accept deed 
:111tl p:ly thr  ])rive agreed, the vendor esecllted a note sec~ired by deed of trust 
to the rcntui cl~rc t r l r s t  to tnlte up its bid a t  tlic forcclosure si~le. l 'hc vendor 
ins t i tn t~d  :ictio~i figainst tlie purchasers to enforcc specific performance, but 
ihc. :~etion IT-as not intlcsed as  7is pci!dclls, mid thc \-endor 1:lter almitloned 



I S D E S .  931 

VENDOR AND PURCI-1,ISER-Co?~tit~ucd. 
i ts appeal from a n  adwrse judgment upon the purchasers' agreenm~t  to :~cccpt 
deed, and the rendor waiver the purchasers' prerious brcael~ of tlle contract. 
The vendor refused to transfer title in accordance ~ r i t h  the s~ipplemerlt;~l 
agreemgnt, and the l~urchasers instituted this action against tlle rentlor ant1 
the trustee and ccstrti que trust to enforce specific perforimnce. H c l d :  The 
trustee and cestzci quc t rus t  mere not parties to the contract to convey and liad 
no knowledge, actual or coi~strnctirc. a t  the time of the execution of the deed 
of trust, of the supplemental agreement for the sale of the property, the 
vendor's action not being notice because not listed a s  l i s  ~ E I I ~ C I L S  :111d because 
the pnrcl~nscrs did not claim any rights i11 the land in that action, and the 
purchasers a re  not entitled to sl~ecific perforrnauce as  against the trustee :~ntl 
ccstui qrtc t rus t  upoil the supple~nental contract to cor~vcy. TVagizrr v. Renlt!l 
Corp. ,  1. 
s 21. Recovery of Purchase Money Paid. 

Purchaser hcld entitled to recorer purchase money paid, li~rotr.lc~.s 1..  TT-ri l -  
lace, BOY. 

VEXUE. 

§ 8a. Motions for Change of Venne as Matter of Right. 
Where an order for the examii~atiorl of an adverse party is granted before 

the filing of the complaint, a motion for change of venue as  a matter of right 
may be denied without prejudice to defendant's right to move for cliangc of 
venue after the filing of the complaint, the right of clefcntlai~t to object to 
venue, N. C. Code, -170, applying after complaint is filed. Boltui t~ro~l ti. T r u s t  
Co., G79. 

WATEIL ASD WATER COURSES. 
§ 3. Polution. 

Industrial corporatioils using a municipal sewerage system by emptying 
their se~vagc and industrial into the sewers, hut having no interest in or 
control over the sewerage system, which is  operated and owned by the munici- 
pality, may not be held liable a s  joint tort-feasors with the municipality for 
dam:lges resulting to lantls of n lowcr proprietor nloilg the stream into \~-llicl~ 
the sewage is emptied. V a e r p t o n  ?;. Spir tdale ,  5-16. 

Plaintiff instituted this action to recorer tlanx~ges to her lands caused by a 
mnnicipal sewerage system. Plaintiff alleged that d e f e ~ ~ d a n t  power (:orupany, 
in operating the water system owned by i t  which supplied water to the 
iilul~icipality, diverted and greatly diminished the f l o ~  of water in the stream 
abore tht. n~unicipality, and that the sewage empticcl in tlle stream below the 
m~~riicipality m-ould have 1)een carried away and r e n d e r ~ d  less noxious if the 
flow of w;lter in the stream had not thns beell rlin~inisl~ed. D c l d :  The action 
\v;~s not to recovcr compensation for the i~ifr inge~r~cnt  of ~laiiltiff 's right to 
have thc undimii~ishcd flonr of the stream through hcr land, bnt to recovcr 
dain:iges caused by the pollution of the stream. and the diminution of the 
flow of the stream cannot be held a proximate canse of such pollution, and 
the power company cannot he held 1ial)le as  n joi~rt tort-fensor with the 
~minicipnlity in causing tllc da1n:igc in s11it. Ihi t l .  

WILLS. 

3 1. Distinction Between \\'ills and Other Instruments. 
Instr~iment in this case held a deed and not a will. Bccl; v. Blokrclrard, 276. 

23b. Evidence on Issue of Mental Capacity. 
Testimony a s  to general bnsiness reputation of tcqtntor l r t ld  incompetent 

on i\\nc of mental capacity. 111 ~e 1TT~1I o f  S c l s o i l ,  398. 
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WILLS-Contitbued. 
3 31. General Rules of Construction. 

111 construing a will, the intent of the testator a s  gnthere~.l from the c!iitirc 
instrument and a s  expressed in the language used, is controlling, 1111less con- 
trary to some rule of law or a t  variance with public policy, and when the 
language used is ambiguous, resort niag bc had to the sitnc.tion and circum- 
stances surrounding the testator ant1 his relationship to the beneficiaries, in 
order that  the language may be interprctcd from testator's viwpoint ,  and each 
expression should be considered in view of the circumstmices of its use, and 
gencral provisions should prevail over minor and apparently inconsistent 
expressions, haring regard to tlie dominant purpose of tlie t e ~ t a t o r  as  gathered 
from the instrument. IJc!je?- 2,. Ilulluck, 321. 

A will and its codicils must be construed together to nsct~rt:~in i1111l cffwt 
the testator's intent. Il'rrtst Co. v. Jones,  330. 
S 33% Estates and Interests Created in General. 

The language of the will involved read, "I lend to my wi:€c the l)nl:~ncc of 
niy estxte . . . for and daring hcr widowhood," with full power of tlisllo- 
sition, "and a t  thc termination of her preccding  articular Cljt~te tht' bnlaiice 
of my estate to be equally divided bctwccn 1ny two children." Nvld: Y'hc 
word "lend" is eqnivnlent to "give" or "devise," and tlie devise crc,:ltrd ml 
estate limited a t  most to the life of the widow, and did not convey to the 
~vidow x fee simple, not~vithstanding the provisions of C. S., 4162, and not- 
witlistanding tlie rule that ;L gift of :ul estate to a person gcucmlly or intl(xfi- 
nitely \?ith power of disposition ordinarily carries the fee, siiice i t  is apparcnt 
from the words of tlie devise that testator did not i~i tcnd to confor thc fre 
simple. Alexander 2;. Slcxandcr,  281. 
§ 3Sc. Vested and Contingent Interests and Defeasible FWS. 

A d e ~ i s e  to testator's daughter and her heirs in fee simple a l~so l i~ te  shoultl 
she leare any child or children her snrviving, hut should she not Ic;~vc any 
child or children her surviving, then the land to rcvert to the t'st:~tc. to be 
cqnally dividctl among testator's nephem and nicces then living. is Rcld to 
devise the defeasible fce to the daughter, which would 1)ec~onie indt~fcasi1)le 
npon lier death if she should leave chiltl or children her snrviviug, and ill 

such event tlie daughter's deed ~vould convey tlie indefea!sil)le fee to lier 
grantee, her children taking no interest under the devise. but if the dmigliter's 
fee should bc drfcntcd by lier c1e:~th \vithont snr~ivi i ig  ehi l t l rc~~,  ant1 no 
nephrw or ~ ~ i c v e  should be living a t  lier death, the land would go to testator's 
heirs at law nnnffected by any deed or instrument executed hy t11~  dnnglitcr 
or the neplm%-s and nieces. l h l j /  c. Pntc, 222. 

A bequest of a sum of money to a named bcbneficiary "whcn she 1)ecomcs 
thirty years old" is a vested legacy and not subject to bc defcntetl by the 
death of the legatee, but thc legatee is not entitled to intcrest tlierc.tr~i, tl~tx 
tlmount not being payable until the date stipulated. I f c l ~ e r  7' ~ i t l l i r c l ~ .  321. 

nevise and I)equest of property for life with linlitation orc,r to a c l ~ s s  
vests title in remainder i11 the class npon death of testator. Tr~rrat Po. I.. 

T,i?~dsay, 1352. 
5 33d. Estktcs in Trust. 

Devise in this case 71cld to create a spendthrift: trust. C'lrinuis I:. Cobh ,  104. 
Trus t~x ' s  management of estate is subject to control of courts. H1,!1ct, v. 

B117luck. 321. 
Wherct a mill leares the u3sidrilrnz in trust to be pnid to testntris' grnntl- 

children !?-lien the youngest attnins tliirty Scars of age. the income from the 
estate shSuld be paid the grmidchildren's respective guardians during their 
minoriticls, and then to the grnntlchiltlrcn thcmselves prv s t i rpfs  as they rrncli 
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their majorities, aiid the corjius equally divided anlong the grtlndchiltlrel~, a s  
directed, XI-hell the youngest attains tlre age of thirty years. Hc!jc'r L'. I<ullrtcl~, 
321. 

Trust in this castk lreld active and not l~nssive. I b i d .  

S 3Sf. Devises wit11 Power of 1)isposition. 
A deed ill fee siml)le, ~ v i t h  full covenants of marraiity, is suliicient to convcsy 

the fee in property by a devisee of the defeasible fee with full pom-er of dis- 
position, since the devisee's deed manifests the intent to csercise tlie I)owcsr, 
c2ven tllongh it  docs not specifically rcsfer thereto. Hood z>. Tkcotws, 346. 
5 34. Designation of Devisces a n d  Legatees and  Their Respective Shares. 

\\'liere tr will provitles that the beneficiaries should appoii~t three nppr:~isrrs 
to divide the estate, i t  is Ilccessnry that three :~pl)raisc'rs act in the matter. 
aird ~roctwlingw by two of thein iintler court order after the tlenth of t l i ~  third 
appraiser, arc  roicl. Slrccrpc c. Sl~ccrpt', 92. 

Will providing thnt "1)nlanc.c of ni)- crstate to my dear :md only rliiltl JI. to 
be l~cltl in trust by her ilurii~g lrer lifc~tinle" with ~ ~ r o r i s i o n  that  the r~,,sitl~c~tr)~ 
sl~oulil be rqually tlividcil among tc-stntris' grandchildren wlrcn the youngest 
sl~oultl rcat~li the age of thirty, Irclrl, uncler facts of this cnse, to create vcsted 
interest in ~ ~ ' a i t l ~ t ~ ~ m  in grantlcl~ildren to cxcl~ision of daughter. IIc!yc~. o. 
Rzclluck, 321. 

H c l d :  Only those nnswering tlre roll of the class a t  the time of tt:stntor'> 
clc~ntli t :ke nnder the will, nnd their childrc~n mt l  grnndchildrm h a ~ e  iln 
interest in the estate rcnmining a t  the time of the dcath of the life tenmit. 
Trust Co. o. Lindsu?~, 652. 

36. General a n d  Specific Legacies. 
Legacy kcld general legacy under terms of this will. Hcycr v. Bttll1/~7i, 321. 
38. Residuary Clauscs. 
Tlic will provided that the residue after payment of specific legacies should 

be held in trust for testator's children. The trustee institnted this action to 
cietcrinine thP tlisgosition of fnntls derived from incomc on assets used to 
pay specific legacies and costs. H c l d :  The residue of the cstate is formed a t  
the tinre of testator's death, and the income in question should not be added 
to the corptts of the t r m t  estate, but slro~ild be paid the income beneficiaries 
of the trust estate nndcr the provision of tlie will that the net income on hand 
be divided among them, i t  being apparent that testator's children were the 
l ) r i~n:~ry objects of testator's bounty, and tlre will being construed to cffec- 
tuate his intept. Trust Co. v. Joncs, 339. 
S 39. Actions to  Construe Wills. 

RThcre the disposition of part of n trust fund created by will is lcft in 
tlonbt under its langnnge, the trnstee may apply to the courts, in their eilnita- 
ble jurisdiction, to construe the instrument. Trust Co. v. J m e s ,  330. 
§ 46. S n t u r e  of Title a n d  Rights of Dcvisces, Legatees, a n d  Heirs. 

Heirs a t  law of testator held to hare  contingent interest, not affected by 
deed of devisee of defeasible fee ant1 renminder~nen. Duly v. Pntc, 222. 
S 45. Right  of Action Against Third Person for  Inducing Testator S o t  t o  

Devise o r  Bequeath Property. 
Plaintiff alleged that his grandfather had formed a fised intention to settle 

n large part of his cstate on plaintiff, that  defendants conspired together to 
tleprive plaintiff of his share of the cstate, :md by false m ~ d  fr:indulent repre- 
sentntions indnced his grandfather to abandon his intention to leare plaintiff 
;I large part of his property, and that  but for snch false and fraudulent rcpre- 
zc~ntntions plaintiff's grnndfather wonlti have carried out his previous inten- 
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tioii m ~ t l  ~vonld have devised for tlie benefit of plaintiff 11 large pilrt of thc. 
rstate. I i c l t l :  The facts alleged are  sufficient to constitute a cansc of action 
: ~ j i a i ~ ~ s t  tlefcndnnts, the cause being aii:~logons to the right of :~ction for 
\rrongf~il iiiterferencoc with contractn:~l rights by a thirtl person. 1:0ht1111io1i 
1 . .  Trctst  Co., 670, 

W I T N E S S E S .  
ff 5. Mentality. 

Tlie conipeteucy of a witness is a matter for the court, but the credibility of 
ill(% nitiirss is for the jury, so that  a witness h a ~ i n g  sufficient mental capacity 
to be a compctcnt witiless may be inipeaclied by a shon-ing of mental defi- 
ciency a s  bc:tring npon tlie credibility of the ~vitncss. S .  2.. l l ' i t lro~spnnrr.  G4T. 

CONSOLIDATED STATUTES AND JIICIIIE 'S  CODE COKSTRUEI). 

(For  coin-eniei~ce in  annot:lting.) 

SEC. 6. Xomi~iee of deceased's next of kin mill be appointed admiuiytrutor, 
if a fit a 1 ~ 1  suitable person, a s  against those of lesser degree of liinship. ZIL r e  
E s t n t e  o f  S m i t h ,  6.22%. Right of nonliimtion and substitution is coiifi~ied to 
tl~ose tliimsclres qiialified for appointment wlio hare  ilot rrai\ed rialit Ibrtl. 

SECS. 15, 1 G .  20. Legislatire intent is manifest that  six months nfter drat11 
of testator is re:lsonable time within wliicli npplicntion for ~ppoiutmont of 
i~dinini~tr i l tor  C.  t .  ( I .  sllo~lld be filed. I I I  1.c Est tr tc  of Snt i f l r ,  eb2 .  

Scc .  22. Legatee failing to apl>ly for appointment within six moiitl~\ after 
testator's ilenth waives right to be appointed administrator c.  t .  11 111 1.e 
Cst tr tc  o f  S ~ t z ~ t l i ,  G'Z. 

SEC.  75. Order directing administrator to mortgage lands in l>rocccdings 
11nd in conformity n-it11 statute ltrld 1-alid. C a f f c l j  v. O s b o ~ ~ c ,  252. 

SEC.  70. Petition to sell lands to make assets must allege, irrtci. rtliil, the 
u l u e  of the persolin1 estate a s  near a s  niny be asccr t i~ i~~e t l .  S( i q l i b o t ~ . ~  ,c, 
Ecuris ,  550. 

SECS. 105, 100, 178. Where will does not appoint trnstee but directs e\-cc4utor 
to mnnnge trust estnte, executor may not be required to file fillill aciwwlt prior 

to (liscliixrge of dnties 11m1cr tlic trust. I I I  r c  l'rirat C'o., 3%. 
SECS. 103, 938, 032. Escci~tor 's report sliowing p:~yineilt of (it lrt to t\?;ti~rt: 1)y 

clcrisccx Ir~,ltl coml~rtent in action by creditor of dc~ iscc .  1~1.otltl!j r .  I ' f t r f f ,  24s. 
SEC. 1GO. Wlicrc complniiit in original action fnils to state cause of artion, 

:111 amriicl~nciit constit~itcil new action and the action is propcrly clismisseA 
w l ~ e n  nmwded coml~lnint is filcil after the cspirntion of one yc:~r.  irnd ~vherc. 
tlie dates appear oil the face of the complaint the defect may 1 ~ .  inkc111 :I(~Y:~II- 
tnge of 11.7. dcml~rrcr.  G c o t y c  v. R. I?., 50. 

SEC. 217(1)). Consolidated bank mny esercisc polver of snle contnintd in dretl 
of trust ill which constiti~ent I ) a ~ ~ l i  was ~ianied trnstee. L'ruul; 1: Ifohhs. 3T!). 

SEC.  220(11). Depositor ni~is t  notify bank of forgeries ~ ~ i t l i i n  sixty thys froin 
riveipt of bank's statcmrnt by clepositor's antliorizcd agent. F I I I ~ T  Co. r .  llo1?1;, 
244. 

SEC. 270(a) .  S t a t ~ i t c  mnliing willful neglect to support illegi:imi~tc t~liiltl a 
misdemeanor 11cld not to violate due process. R. v. S p i l l ~ u o i l ,  271. 

SEC.  411. A~munl  visits for appreciable lengtll of time will not qtxrt nm-  
ning of statute in  favor of nonresident. Hill  2:. Li?/dsu?i .  604. 

SEC.  430. Whether possessio~i was taken during life of ancwtor 111 It1 deter- 
ininntire, since lieiru' tlis:~l~ilitics wonlcl not  stop running of qtntute if it hegnn 



INDEX 955 

CONSOLIDATED STATUTES-Continued, 
to  run  against  ancestor. Caskq j  2;. West, 240. Evidence t h a t  plaintiffs had 
been in  possession fo r  twenty years  adversely to defendant held fo r  j u r r .  
Oqcens v. Lumber  Co., ,504. 

SEC. 458. Since holder may  sue any  o r  a l l  persons severally liable, endorser 
may not complain t h a t  plaintiff i n  h is  capacity of administrator of l~o lde r  took 
nonsuit against  himself in capacity of maker.  C'n.st1cbo.r~ 1.. Sassc,t,, 576. 

SEC. 463. Stntlites relating to  r ennc  h a r e  no application to  11trbcn.s corpus 
proceedings. IIc?::'ticltc.rlr c. XcEaclr err!, 98. 

SEC. 470. XIotion for  change of renue a s  mat ter  of r ight  will not lie 11po11 
filing of nlotion fo r  examination of defendant when complaint 1i;ls not 1jee11 
filed. H O ~ ! ~ I ? I I I ~ I I  c. T) 'u.~t  Co., 679. 

SEC. 4 9 l ( a ) .  n o e s  not anthorize scarrice of 1)rocess in action for  a b l ~ s e  of 
process against  nonrrsident an to  ovmer. Li~~tl.sn!/ 2.. S l ~ o r t .  257. 

SECS. .TOG, 535. Complaint n i~ i s t  s t a t e  i n  plain, concise manner  all  fac ts  
I1cccss:lrg to  e~ lab le  plaintiff to recorer. I~,'rtt~l; 1.. G n l ~ ~ g c ~ i l .  4G1. 

SEC. 511. Iiy filing ansn.er, defendant w a i r w  right to deninr except fo r  
\ rant  of jnrisdiction or fa i lure  of complaint to st:ltr canse, \rhich n a i v e r  
; ~ p l ~ l i r s  to a~nentletl complaint \ rhea  amcndetl complaint is  slibstnntinlly tlrc. 
s:lmc :IS t he  originill con~pla in t .  Sch11ibbol 1' .  Bnllnrd cC. I~(t7lnrd Co., 193. 

c 5 1 .  W11r.r~ i t  is  determined on aplwal t ha t  demurrers  shol~l(l  1i;lve bee11 
snstairlcd. 1)laintiff may a sk  to  be allowed to  amcntl. I?oitl; I > .  Ga11a~jftt1. 464. 

SEC. 521. Co~i~~ tc~rc~ ln i rn  i n  tor t  in th is  action 11c,ld 11ot to h a r e  arisen from 
cw11tr;tct sned on. :rntl tlemnrrer to counterclaim was  propc:r. TT'eiircr I:. St!/lc 
Slrop, 70.7. 

Skr. 523. I t  i s  necessary t h a t  dt~fendmlt plead col~t r ibntory  negligence in 
ortlrr to lw entitlet1 to t he  submission of t he  issne to t he  jury. IZccair v. 
Car ter ,  291. 

SIX. 535. Ulwn tlem~irrcr.  the  coml~la in t  i s  to  be c o ~ ~ s t n i e t l  liberally in fx ro r  
of plaintiff wit11 r i e n  to  snbstantial  justice betwec~r parties. C~ilunlings z.. 
Dlin)? i t~g ,  156. 

SEC. ,537. Allegations of niunicipnlity's financial ability to  illstall sewerage 
systcm ant1 of i t s  greatly increased population l l ~ l d  111:lt~ri:rl to right of a c t i o ~ ~  
for  :r l~ntc '~nent of nnisance. :ind w ' r e  inipropcrly strivlien f rom con lp l a i~~ t .  
I'oovcB!/ 2;. IIicl;ot~!~. 630. Motion to  s t r ike  out  does not challt~ngo sufficiency of 
c~ornplnint. Irnt conceclrs its snfficicucy and  prcscnts rc1cr;rncy ;lilt1 mnterinlitj- 
of allep.:~tions. Ibid.  Motion to  s t r ike  out  allegation t h a t  defentlant carried 
liability insnmnce ltcld properly denicd, t he  allegation k i n g  material  to  riglit 
to recorer ~ n l d e r  fac ts  of th is  case. Scott a. Brljrrlr. 471. Ordinnrily, refusal  
of motion to  s t r ike  out  will not 11e tlistnrbecl on n p p ~ x l  when ni:lttt=r may be 
better determined by rulings on evidence. Ibid.  

SEC. 546. Where  Supreme Court  affirms judgmcnt sustaining tlrnmrrcr. 
plaintiff may  a sk  leave to  amend if so adrised.  B?jrd v. lVnZdrop, 669. 

SEC. 3-17. Colirt h a s  discretionary power to  allow nmendmcnt a f t e r  i n t r ~ > -  
t lwtion of evidence to  make pleading conform to  evidence. Hicks v. Xivens, 45. 
Tria l  conrt  has  discretionary power to  allow amendment to complaint wl~el l  
nmendmcnt does not substantially change cause of action. TVilnzi)?,qto~? 1.. 

IZonrd of Ediccatior~, 197. 
SEC. 564. New t r ia l  is  awardetl  in th is  case for  inadvertent expression of 

opi11io11 l ~ y  conr t  upon the  eritlence. S. 1.. O~lil(,!/. 206. Questions aslied by 
court  of defendants' witnesses ~ r h i c h  tended to disparage them hcld to violate 
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this section. 8. I ? .  T17itrcklc3r, 55G. Instruction that  intcst:~tr 's lifo ex11ectoj1c.y 
was a certain number of years, based ul)o~i mortunry r:~l)les, violates rule 
t~gainst espression of ol>inion hy the court. l'rwst Co. c. Gw!~irotctitl Lines, 293. 
Esceptions to dcti~cl~ctl  portions of clmrge will not be s ~ ~ s t : l i ~ ~ i v l  n.11011 charge is 
without error w11e1i read con tcs t~~a l ly  as  a whole. Rtvtlrl!/ T Pftrff, 248. 

SEC. 565. Oral rcqnest for instructions may be tlisregartletl. Iliclis ,c. 
S i c c w ,  45. Instrnction on question of prosi~nnte  cnwc hcl/! s~~fficiently full 
in absence of request for instruction that  if negligence of ot11c.r tlvfentlnnt \Yere 
sole proximate cause appealing defendant conld not he held 1inl)lc. l'aljlor L.. 

R i o s o t ~ ,  155. Par ty  mnst tender prayer for special ins t r~~c* t io i~s  tlcsired I,!. 
11ini. A'. v.  pillma mat^, 271. 

SEC. 5G7. Upon motion to noiisuit, all eviclence oil whole record is to be coil- 
sidered in light most favorable to plaintiff. Otcc:t~s v. L~rr~ibcr  C'o.. 504; Millo. 
c. Wood, 520. Faihire to rencw motion to i~onsnit a t  closc of a11 evidcnccl 
waives right. J o l ~ c s  v. Ius. Co., 559. 

SEC. 5S2. Where contract s w d  on is :~dmittcd, no issnr :I:; to its csistencc' 
arises on pleadings, :mtl snbmission of such issue is error. Ftr irti~otr t Rchool 
r .  Bcuis, 50. 

SECS. 614, 729. Judgment debtor may claim homestend in property conreye(1 
by him when he obtains reconvegmlce prior 1.0 execution sale. dssura?~ce 
Socictu V. Rzcssos, 121. 

SEC. 018. Defci~tlants in negligent injury action a rc  e~itiilcil to have other 
t1efend;riits joined upoii filing cross action allcgi~ig such other clefcnduits were 
joint tort-fensors with them in causing the injury. . l f n ~ i g ~ i ~ t ~  I:. R. R.. 134. 
Held: S e i t l ~ e r  co1np1:~int nor answer alleged cause of action :~g;linst party 
joined a s  codefendant on motion of original defendant. Tl'(~llic'7. r.  Lol/all, 466. 

SEC. GB(1)).  Action to cstal~lish rights of parties under ; ~ n i l r i g ~ ~ o ~ ~ s  deed ltc2ltl 
to come within provisions of Declaratory Jndgmeilt Act. Ctrrr r .  Jijtctttcrso?~, 570. 

PEC. 643. Where appellee fails to file exceptions to c.:~sc on nppcvl duly filvd 
by appellant, appellant's statement is "cast? on :~ppcal." A b(,t.ttc.tlr!l 1. .  Bzrr~rs. 
636. Order of trial court enlarging time for service of statc,nient of case oil 
appeal or  countercase docs not affect Rule of Court prescrildng tlic term to 
which the appeal must be taBen. S. 1:. Moor.c, 459. 

SEC. 649. Affidavit of party appealing i l l  foi.rtltr pa~rpc,ris mllst aver that  
c o n n s ~ l  ha re  advised that  there is error ill law in the jndgmclit. Luptort c. 
Ha~cki?rs, 658. And defect may not be cnrcd l ~ y  supp1cmcii:nl nffidirvit filed 
after fire-day period. Bcrwcr v. Ins. Co., S14. 

SEC. 711. Judgment debtor held to hare  assigned rights l~cforc institution 
of supplemental proceedings, :md judgment creditor was not tbntitled to attach 
snnie as  against assignee. Pwti2i:w 'IVo~lis c. :\'c~cbci.ii. 0. 

SECS. 737, 751. Personal property exeml~tion must be allotted in strict 
coinplinnce with statutory procedure. C m ~ r  v. .llorga?i, 153. 

SEC. 79s. Interest of ccstui qz~c tr,ztst in sprndtlirift t ~ ~ i s t  is 11ot i.ilbjrct to  
attachment. Chi?ti? is V. Cobb, 104. 

SECS. 858, 7979. In j~nc t ion ,  and not quo ~ ~ u t . i ~ o ~ t o ,  is ~ L ' O ~ W P  r~~nitxly to teht 
validity of t a s  levicd under authority of popular election. i't(ll'b('0 I . .  Cortr~.s. 
of TrtrX.c, 717. 

8 ~ : ~ s .  SGO. lGOS(d(1). Ge~icrnl county conrt lias no fn r t l~cr  j~irisdiction of (.ase 
after i ts judgment therein is docketed in Superior Co~ir t ,  :III([ it has no j~lr is-  
tliction to appoint receiver for judgment debtor wliose property is -iti~:lte ont- 
kide the c.ounty. Irrccstnzwtt Co. 1,. Pic l i e l~ i t t~~ t . ,  541. 
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SEC. SGO(1). Party must sliow apparent right to property in order to be 

entitled to appointment of receiver, and executor's petition to sell lands to 
make assets which does not allege value of persoiial estate is insafficient to 
appointment of receiver of lands devised to heirs. Scighbors v .  Rvnns, 530. 

SECS. 870, 871. Injunction, and not qflo zanrrunto, is  proper remedy to test 
validity of tax levied under authority of popular election. I3nrbt.t: c. Comrs. 
of Wake, 717. 

SEC.  900. Order that answer be stricken out if defendant did not appear for 
examination lfcld void a s  k i n g  alternative. H a g c d o r ~ ~  .c. IIngcdorta, 164. Ap- 
gcal from refusal of court to set aside clerk's order for examination of adverse 
~xxrty held not premature. I<olfun~on 2.. Trust Co., 679. Order for esalnination 
of arlvcrse party may Iw grnnted upon proper :~ffidarit before filing of coin- 
plaint. Ibid. 

SEC. 902. Direct cxaminntion may not be introduced in evitlence ~vithout 
also introducing cross-csamination. Enloc v. Uottli~cg Co., 2G". 

SEC. 921. Wliere ofiwr's return sllows s e r ~ ~ i c e  i t  is deemed primn frrcic cor- 
rect, and rctnedg to attack judgment for nonservice is by motion in the cause. 
Uunn u. TVilso?~, 493. 

SEC.  934(a) .  Legislatnre has powcr to proridc that assistant clerlrs may 
pc,rform s t n t ~ ~ t o r y  duties of clerks. I n  re  Baker, 617. 

SEC.  970. Coininon law rule that  solicitation of anot l~cr  to commit felony is 
n crimc hold to obtain in this jurisdiction. S .  c. Iluncptoir, 283. 

SEC. 9%. Dcc?d duly executed and found among ralnxl~le papers of grantor 
111~ld sufficient inemormidnm of contract to conrey. Altutii! v. McCollunz, 817. 

SEC.  1112 ( 1 ) .  Carriers 1)y truck h ~ 7 d  not entitled to enjoin proimlgation of 
lo\ver rates 1)s railroad eoinpanics. Xotor Bervics c. 1Z. I?., 36. 

SEC.  1116. Evid~nce  1ri.ltl insnfficicnt to sliow that corport~tion was liable 
for slanderous remar1;s uttered by alleged agent on day after certificate had 
been filed. Britt 1:. IIo~ccll, 475. 

SEC. 1331(5) (j). Expense incurred in preparing and submitting refunding 
plan to bontlholders I~cld neccssary expense. Jforrotc 11. Conrrs. of Hozder.?on, 564. 

SEC. 1564. ICcrnixrks of cowt  tending to dispnrage witness during cross- 
c.xamination 1)y dcfendnnt cannot be hcld prejudicial to defentlant, and exctq)- 
tion cannot be sustainetl. 8. I.. I'ticatt, G33. 

S m .  1611. Judgment lreld not n preference within rneanilrg of the statntc.. 
l'ritc~irett 2:. Tolb('rt, 644. 

SEC.  1659 ( a ) .  l'arty abandoni~lg spouse is not entitled to divorce on g r o ~ n ~ t l  
of two years scl):~r:ltion. Parlio- 11. I'arlier, 261 ; Hydf,r v. H!/dcr, 4%. Where 
tlcetl of sel?nration is rescinded, plaintiff must show later voluntary srparation 
in order to be entitlcd to divorce nntler this section. Rc'lj~~olds u. Rc,!/noltls, ,534. 

SEC.  lMi4. Proviso dispensing with notice of niotion for cnstody of minor 
child of marriage docs not apply where movaiit has custody ant1 control of 
child. Bul-rozoes v. Hztrro~cr.~, 788. 

SECS. 1666. 1667. Child suing father for snpport is not entitled to counsel 
frcs mi l  snit rnolic.y pendente litc. G w e n  ?:. Grcvn, 147. 

I .  1 7 .  Plaintiff need estat)lish but one g r o ~ ~ n t l  for divorce in suit for 
:~limony witl~ont divorce. Alhrittoir 1;. Albritton. 112. 

SEC. 17-40, Statute does not operate l~pon :~cti\-e or spendthrift trnsts. 
('lci~ini,u 1.. Cobb. 104. 
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SEC. 1742 Devise in this case hcld to create spendthrift trust. C1rirrni.s r. 

Cobb. 104. Spendthrift trust is not snbject to execution 011 jr~dglnent against 
beneficinry. Zbid. 

SEC. 1779. Executor's reports sllowing payment of debt to estate by devisco 
lrcld competent in action by creditor of devisee. I ) ~ . a t l d ~  z'. Pjaf f ,  245. 

SEC. 1790. l lor tuary tables are  .but evidence of life espectnncy. Trrtat Co. 
C. G r e ~ h o u ~ i d  Liucs, 293. 

SEC. 1791. I n  action for wrongful death i t  is error to allow jury to con- 
sider annuity tables set out in statute. Urozrw z'. Lipe, 1'39. 

PKC. 1795. I>mftsmal~ 7rc71tl not "interestcd party" in action betwcen grantors 
: ~ n d  grantees for reformation of deed. Ollis r .  13onl.d of Ed~icat io~i .  490. 
H11sl1and and wife hcld coinpetent to testify, e:~cl~ in the otlier's favor, a s  to 
tmnsnction with decedent. Bzirtoil a. S t ~ e r s ,  230. 

SEC. 2156. Failure to notify relatives of alleged incoinpetent of hearing is 
irregularity, but does not render appointment of guardian roid. 11, re Baker, 617. 

SEC. 2157. Appointment of guardian must be sho\vn by records of clerk or 
by letters issued as  required by this statnte, and may not be shown hy pnrol. 
Ih r~~coi~ lbe  Cou?it!/ r.  C t r i ~ ,  766. 

SEC. 2150. Petition for sale of ward's land filed by pcriioii who has not 
qnalificd :IS guardian confers no jnrisdictiou on clerk and sale is void. Btiir- 
combc C o l i u t ~  c. Cai l~,  766. 

S~ccs. 2208, 2210. ( h u r t  has discretionary poIver to malit? writ of l f ab(~us  
c40rpzta retnrllablc nt any place lie may determine. XcEac1ie~'~r r. .lfcEacRcl.~i, 9s. 

SEC. 2241. Riglit to custody of children as  between separated but nndivorecd 
~ c ~ r r n t s  may be determined by habeas corpl~s. V c E ~ r c l ~ o ~ n  I , .  McEacl~crii, !)S. 

SKC. 22S3. Service of summons is not necess:lry to appointment of gn:~rtli:in 
for incompetent. I?[ 7.c Ual;cr, 617. 

SEC. 2336. Absence of endorsemc~i~t on bill of indictine~lt that witnrsses for 
State had testified lrcsltl insufficient ground for quashnl, sil~cc statllte is dircc:- 
tory and not mandatory. S. z'. Lalccctste~., 584. 

S ~ c s .  2503, 2564. Injunction held not to lie to enjoin violntion of criniinnl 
statute agninst nionopolies. Notor S'crricc 2:. R. R., 30. 

SEC. 2563(3) .  Statute hcld coilstit l~tio~~:ll  and not void ftrr i~ldefinitencss. 
S. v. Coal Co., 74L Evidence of defentlnnt's ~ io la t ion  of this s tnt l~te  held 
sufficient to be snblnitted to jury. Il~itl .  

SECS. "16, 2618. I t  is negligence po. se to drive car a t  speed in escess of 
15 miles per hour in trnl-ersing an  intersceting highway w11c11 driver's vic\v is 
obstrncted. H i ~ t ~ h u i ~  1:. l 'c~)pcr,  573 ; 7'1crtrcr. 2.. Lipc, fi"7. 

SEC. 2GlS(b).  Statute applies to 1)nssing stnncling school b l ~ s  fnlni 15iil1t'r 
direction. 8. C. Webb, 360. 

SEC. 2621. Speed in excess of forty-five n l i l ~ s  per 1io111. 011 l ~ i g l i m y  is 
prilna facie negligence, but not negligence pc1' st'. EZI I IU r. l:air~~t~~iiriZ, 03) .  

SIX. 2621(1) ( 4 6 ~ ) .  Jury must find that  trwlc's a t t n c l ~ n i c ~ ~ t  w:rs trailer :1n(1 
not senlitrailer in order for thirty-mile speed limit to npplj-. A', v. I11~1oli.s. 273. 

SEC. 2621(44).  Conflicting evidence on isone of n11ethe.r dcfcl~tlnnt \\-as 
intosicated while driving 7rcld for jury. S. '1.. Rfrc~iccll. S43. 

SEC. 2621(3*7) ( a ) .  Driver must ascertain that left side of' road is clear be- 
fore attempting to pass car going in same direction. JO~IH(~I.  1;. Ilail, 6G:L 

SEC. 26.21 ( 6 6 ) .  Conceding defend:~nts were nrgligent ill parking car 011 
11:lrtl surface in violation of statute, plaintiff's contr i l )~~tory 11r1gligcn1.1~ ill 
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attempting to pass parked car when highway was obstructed held to bar 
recovery. McWair v. Iiilmer & Co., 63. 

SECS. 2795,2776(b), 2787 (12) .  Establishment of playgrounds is governmental 
function of populous city. Atkins u. Durham, 295. 

SEC. 3003. Subsequent endorser held liable on check obt:~ined by original 
holder by fraud and endorsed by him by forging name of payee. Keel v. 
TVynne. 426. 

SECS. 3308, 3309. Where instrument is required to be registered, no notice. 
however full and formal, will supply place of registration. I<nowles v. Wal- 
lace, 603. 

SECS. 3213, 3213, 3253, 3255. Ordinarily, tenant in  common in realty or 
personalty is  entitled to partition, but parties may make ralid agreement 
waiving right for reasonable time. Ghadwicl; v. Blades, 609. 

SECS. 3210, 3228. I t  is necessary that  three appraisers or commissioners 
act in partitioning property, and proceedings by two of them after death of 
third appraiser a re  void. Slmrpe u. Sharpc, 02. 

SEC. 3379. Indictment for possession of liquor for sale need not allege that 
liquor did not bear -tamp of A. B. C. Board. S. u. Atlcmso?!, 661. 

SEC. 3379(2).  Evidence held sufficient, without regard to statutory presump- 
tion, on charge of possessing intoxicating liquor for sale. S. u. Ithodes, 473. 
Evidence of possession of more than a gallon of intoxicating liquor, without 
other incriminating evidence, is insufficient to support a directed verdict of 
guilty of possession for the purpose of sale. S. v.  ell^, 166. But is sufficient 
to raise a prima facie case and require the submission of the evidence to the 
jhry. S. u. Tate, 168. New Hanover Act does not repeal this section making 
possession by individuals for the purpose of sale illegal. Ibid. 

SEC. 3411(j) .  Proviso that  possession in certain cases is lawful held re- 
pealed by New Hanooer Act. 5'. v. Tute, 168. 

SEC. 4162. Devise in this case held for life with fnll power of clispositioii, 
and not devise in  fee simple. Alexander v. Alexnt!dw, 281. 

SEC. 4232. Eridence held sufficient for jury on issue of defendmlt's guilt 
of burglary in  the first degree. S. 2;. Oaklcf/, 206 

SECS. 4267(a) ,  4614. Prosecution for murder in attempt to commit robbery 
held not to support plea of former jeopardy in later prosecution for robbery 
with firearms from companion of the person defendants formerly charged 
with murdering. S. v. DzIls, 178. 

SEC. 4330. Snpporting tcstinlouy must consist of fxcts and circumstmicc 
independent of testimony of prosecutrix. S. u. Forbcs, ,567. Evidence lttltl 
iuwfficient to show that  seduction was induced hp prp\ious ouconditiolial 
promise of marriage. S. a. Wells, 738. 

SEC. 4410. Warrant held fatally defective in failing to charge that defend 
an t  carried weapon concealed o b  his on11 premises. S. v. Bradlcu, 290. 

SEC. 4434. Finding that  defendant liept slot machine without finding that 
machine was illegal held insufficient to support judgment for statutory l~enalty. 
Nivens v. Justice, 340. 

SEC. 4506. Holding rehicle still by putting foot on bralre is not operating 
car while intoxicated within meaning of the statute. S. v. Hatcher, 65. 

SEC. 4544. Officer, acting in good faith with reasonable grounds to believe 
suspects hare committed felony, may make arrest without warrant. Hlchs 
u. Nivens, 45. 
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SEC. 4622. Indictments charging reckless driving and cawing standing 

school bus may be consolidated for trial. S. v. Webb, 330. 
SECS. 4623, 4643. Motion to nonsuit will not lie for failure of State to offer 

evidence of nonessential averment in indictment. S. v. Btkinson, 661. 
SEC. 4643. On motion to nonsuit, all incriminating evidence on whole record 

is  to be considered in light most favorable to State. S. v. Coal Co., 742. 
SEC. 5599. County may assume indebtedness of its school districts which 

was contracted by them to maintain constitutional school term. Marshbum 
v. Broum, 331. 

SEC. 6360. Complaint held to sufficiently allege fraud in procuring rein- 
statement of policy issued without medical examination. Petty v. Ins. Co., 500. 

SECS. 6437, 6204. Unearned premiums are liability of insurance company 
and may be deducted from solvent credits in listing property for taxation. 
Ins. Co. v. Stinson, 69. 

SEC. 6460. Policy issued without medical examination ma:? not be avoided 
for ill health of insured in absence of procurement of policy by fraud. Eckard 
v. Ins. Co., 130. 

SEC. 6704. Fact that  practitioner had not obtained required license held 
irrelevant to issue of practitioner's alleged malpractice. Hard!/ v. Dahl, 530. 

SEC. 7694(5). Opinion of Attorney-Genera1 is advisory only, and is  not 
binding. Lawrence v. Comrs. of Hertford, 352. 

SEC. 7880 (156e, subsec. 13) .  Tax  upon automobiles held excise or use tax, 
and not tax on interstate commerce, or attempt to tax transaction outside the 
State. Powcll v. Namwell, Comr., 211. 

SEC. 7971(13) (18) (36). Personalty of nonresidents is taxable by this 
State when such personalty has a taxable situs here. Mcclclenbtirg County 
v. Sterohi Bros., 79. 

SEC. 7971 (13) (46) .  Insurance company may deduct "unearned premiums" 
from solvent credits in listing property for taxation. Ins. Go. v. Stinson, 69. 

SEC. 7971(17) (19) .  Property of foreign corporation used for educational 
and charitable purposes in this State held not exempt from taxation. Catholic 
Society v. Gentry, 579. 

SEC. 7971(18). Neither cash nor investments derived from payments of 
veteran's compensation and insurance a re  exempt from taxation. Lawrence 
v .  Comrs. of Hertford, 352. 

SEC. 7971(19). City school bonds held by insurance company in the county 
held exempt from taxation. Meckle?tburg County v. Ins. Go., 171. 

SEC. 7971(50). Commissioners may list property for taxation notwithstand- 
ing prior ruling that  such property exempt from taxation. Lawrence c. 
Comrs. of Hertford, 352. Compromise and settlement of tax by town authori- 
ties held not subject to upset in  mandamus proceedings in  this case. Sto?le 
v. Conzrs. of Stoneville, 226. 

SEC. 7986. Where personalty is  sold prior to levy for taxec;, claim for taxes 
is not preferred claim against proceeds of sale. Currie 1). i!fan?~facturcrs 
Club, 150. 

SEO. 8081(bb) ( d d )  (vvv). Where employer's report is filed as  claim 
within prescribed time, Industrial Commission has jurisdiction. Banks c. 
Utilities Co., 312. 

SEC. 8081(dd) (ee)  ( f f ) .  Evidence l~cld to support findings that claim was 
not filed in time and that employer was not estopped to assert the defense. 
Lillv v. Belb Bros., 735. 
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SEC. SOSl (vvv) . Report signed by manager of incorporated employer is 

competent upon hearing before Commission, although it  contains statements 
not within personal knowledge of the manager. Carlton v. Bcrnhardt-Seaglc 
Co., 655. 

CONSTITUTION, SECTIOSS OF, CONSTRUED. 

(For  convenience in annotating.) 

ART. I, SEC. 7. Act requiring second examination before issuance of license 
to resume practice of dentistry held not to confer exclusive emoluments. dllcn 
v. Carr, 513. 

ART. I, SECS. 7, 17, 35. Statute providing that  mortgagee or cestui buying 
property a t  foreclosure may not recover deficiency judgment when value of 
property equals debt held constitutional. Loan Corp. v. Trust Co., 30. 

ART. I, SEC. 8. Defendant held not entitled to complain of asqessment of 
personal property for taxation by plaintiff county. Mrclzlewburg County 2;. 

Sterchi Bros., 79. 
ART. I, SEC. 11. Right to confront accusers includes right to cross-examina- 

tion, and witness may not refuse to answer questions aslied on cross-examina- 
tion on ground of self-incrimination without rendering testimony in chief 
incompetent. S. v. Perrg, 796. 

ART. I,  SEC. 17. Street assessments made untlrr charter provisions failing 
to provide notice and a n  opportunity to be heard are  T70id, and may not he 
cured by validating act. Lexington v. Lopp, 196. Statute malting willful 
neglect to support illegitimate child a misdemeanor held not to violate due 
process of law. S. v. Xpillman, 271. 

ART. I, SEC. 21. Court has discretionary ponr r  to make writ of habeas 
corpus returnable a t  any place he may determine. JfcBachern v. McEachern, 98. 

ABT. I, SEC. 27. City school bonds hc ld  for necessary expens(>. Xec7cZenh~crg 
Countg v.  Ins. Co., 171. 

ART. 11, SEC. 29. Statute closing certain specified roads Iield void as  being 
in contravention of this section. Glenn v. Board of Editcation, .725. 

ART. IV, SEC, 8. TO obtain writ of certiorart in nature of n r i t  of error. 
applicant must negative laches and show merit. S. v. Mooic, 686. 

ART. V, SEC. 3. Insurance company may deduct "unearned premilims" from 
solvent credits in listing property for taxation. Ins. Co. v. Stinson, 60 
Neither cash nor inrestments derived from payments of veteran's compensation 
and insurance a re  exempt from taxation. Lazcrcnce v Cowws. of Hertford, 
352. City school bonds held by insurance company in the co~untg hcltl  exempt 
from taxation. Necklenbztrg Coli?ity v. Ins. Co, 171. Personalty of nonreii- 
dents is taxable by this State nhen such personalty has a taxable s i t u s  here 
Mecklenburg County v. Stwchi Bros.. 79. Tax upon every owner for pririlege 
of using automobile upon highnxys of this State hcld not void as  dlscrimina- 
tory. Powell 2;. dlaxwcll, Con~r., 211. 

ART. V, SEC. 5.  City school bonds held by insurance company in the county 
held exempt from taxation. Hec1;lenburg Countu v. Ins. Co., 171. 

ART. VII, SECS. 1, 14. Legislature has power to provide that one county 
commissioner shall be electrd from each of three districts of a county. T17ut- 
kins v. Board of Elections, 449. 

ART. VII, SEC. 7. Bonds to establish and maintain playgrounds in populous 
city held for necessary municipal expense not requiring vote. Atkins .c. 
Durham, 295. Expense incurred in preparing and submitting refunding plan 
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to bondholders hcld necessary expense when refnntling bonds were for neces- 
sary expense. Morrorc v. Conzrs. of Hcvderso??. 564. 
ART. VII, SEC. 9. City school bonds held by insurance company in the 

county hcld exempt from taxation. Ikiecklcnb~crg Couwt3j u. Ins. Co., 171. 
ART. IS, SEC. 1. City scliool bonds h e l d  for necessary public purpose. 

3fccklcnbrc.r~ Countu v. Ins. Co., 171. 
. ~ R T .  X, SEC. 2. Judgment debtor may claim homestead in property con- 

veyed by him when he obtains reconveyance prior to execution sale. dssztr- 
nncc Bociety v. Russos, 121. Dehtor may have homestead allotted in  mort- 
gaged lands, but mortgage debt should bc disrcgnrilcd in fiuing vnlne. Croft 
11. Morgan, 163. 


